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CHIEF JUDGE BAZELON’S 
CONTRIBUTIONS TO THE LAW

In recognition of Chief Judge David L. Bazelon’s 25 years of service 
on the United States Court of Appeals for the District of Columbia 
Circuit and his 12 years as the court’s chief judge, the Georgetown 
Law Journal has compiled the following symposium. We honor Chief 
Judge Bazelon not because he has served on the court for a quarter 
century, however, but because he has made numerous contributions 
to the law. We use the 25th anniversary as an occasion to assess those 
contributions.

The articles herein reveal Chief Judge Bazelon’s 25 years as exciting 
and not infrequently controversial ones. Whether one agrees with 
his conclusions—he has stimulated intense criticism as well as admira
tion—one must respect the creativity and rigor of his work. His 
opinions have provoked practitioners, scholars, and jurists to scrutinize 
many established and developing precepts of law and have challenged 
them to integrate into the law insights from other disciplines. He 
often has led the way in demanding that the Government act respon
sibly and responsively when it takes action affecting industries or in
dividuals and that citizens be enabled to hold the Government ac
countable for its actions. In his most noted effort, Chief Judge Bazelon 
has attempted to define more clearly the troublesome concept of 
criminal responsibility. Chief Judge Bazelon has not always success
fully pressed his views, but he has always forced the issues into the 
open and in so doing has strengthened the integrity of the law.

[1]



INTRODUCTION

William J. Brennan, Jr.*

• Associate Justice, Supreme Court of the United States.
1. 214 F.2d 862 (D.C. Cir. 1954).
2. 471 F.2d 969, 1010 (D.C. Cir. 1972) (Bazelon, C.J., concurring and dissenting).

People are not neutral about Chief Judge David L. Bazelon. He 
deeply pleases some. He deeply distresses others. I have not risked 
a poll but am confident that the deeply pleased outnumber the 
deeply distressed. But agree or disagree with him, it is common 
ground that he is among the outstanding judges of American judicial 
history. In his quarter century as a court of appeals judge, twelve 
years as chief judge, he has authored an extraordinary number of dis
tinguished and well-known opinions. Central to all of them is the 
theme that judges must perfect the adversary process as the essential 
tool for monitoring the performance of other disciplines to which a 
complex society must look for aid in resolving myriad complex legal 
controversies. For the judge reminds us that what the law provides is a 
method for seeking wisdom, not wisdom itself.

None of Judge Bazelon’s opinions has received as much attention 
as his opinions and other writings on criminal responsibility and, 
especially, the insanity defense. Beginning with his seminal opinion 
in Durham v. United States,* 1 whose importance is not measured by 
the number of courts that have adopted its approach (few, after all, 
have done so) but rather by the extent of the debate and re-examina
tion that the opinion touched off, and including his recent concurring 
and dissenting opinion in Brawner v. United States,2 where he rejected 
the Durham formulation of the insanity defense and pointed the way 
toward a more profound consideration of the underlying issues than 
had ever previously been attempted, Judge Bazelon has stood in the 
forefront. Even the critics of his approach to the insanity defense 
would surely agree that his prominence in this area is richly deserved, 
for it has been earned by hard work, relentless probing of the issues, 
and an unwillingness to leave any assumption, no matter how ancient, 
unexamined.

What the prominence of Judge Bazelon’s opinions on the insanity 
defense has tended to obscure, however, is the remarkable quality of 
all of his opinions and the extent of the impact his opinions have had 
on the development of the law in diverse and less rarified areas. Per
haps because he is known, above all else, for his writings on the in

[2]



1974] Introduction 3

sanity defense, too little attention has been paid to his work in these 
other areas, even though the same exceptional characteristics of mind 
that animate his approach to the insanity defense are evident in all of 
his opinions.

Thanks to the unique jurisdiction of the federal courts in the 
District of Columbia, particularly as it existed prior to the recent 
Reorganization Act, the cases submitted to Judge Bazelon’s court 
have regularly been challenging and important. In addition to han
dling the type of judicial business that pervades the federal system, 
Judge Bazelon and his colleagues have had the opportunity (some 
might say the burden) of serving as the court of last resort on issues 
of local law. This special responsibility has had the greatest impor
tance in the area of the criminal law, since the jurisdiction of the court 
has permitted its use of supervisory powers in areas where other 
federal courts could intervene pursuant to constitutional command, 
or not at all. If Judge Bazelon has written more opinions on the 
insanity defense than any other federal judge, it is largely because 
his court has confronted a larger number of insanity defense cases 
than all of the other courts of appeals combined. There is hardly an 
issue of importance in the criminal law on which Judge Bazelon has 
not written one of the leading opinions. Moreover, the District of 
Columbia courts have traditionally played a unique role in the reso
lution of public law questions of nationwide importance. In part 
because Congress has often made no other forum available, and in 
part because interests of convenience so direct, much of the litigation 
brought by and against the federal government is heard in the District 
of Columbia courts. As a result, Judge Bazelon has written opinions 
of exceptional importance in areas far removed from the insanity 
defense and the criminal law, opinions concerned with the powers 
and responsibilities of administrative agencies, the availability of tax 
benefits to organizations that discriminate on the basis of race, broad
casters’ rights under the first amendment, the constitutional right of 
young people to vote, the dictates of the environmental protection 
laws, and many, many more.

Running through all of his opinions is evidence of several very 
remarkable qualities and each of these qualities deserves careful con
sideration. Perhaps most important is the boldness of his thought. 
Judge Bazelon once said of the late Judge Edgerton, who probably 
had a greater impact on his approach to the law than anyone else, 
that the judge treasured a remark made by Mr. Justice Brandeis: 
“[I]f we would guide by the light of reason, we must let our minds be 
bold.”3 Not only Judge Edgerton, but most assuredly Judge Bazelon 

3. Burns Baking Co. v. Bryan, 264 U.S. 504, 520 (1924) (Brandeis, J., dissenting).
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as well, has heeded that advice. He has never refused to ask a ques
tion merely because it has never been asked before. Nor has he shied 
away from proposing an answer merely because it has never been 
proposed before. He has often taken positions that he knew would 
generate substantial criticism from his colleagues, legal scholars, or 
the general community, and he would be the first to admit that the 
criticism has in some instances proved sound. In a far greater num
ber of cases, however, the logic of his argument has been compelling, 
and a view that only recently seemed a radical departure from es
tablished principles is now accepted as obviously correct. Having 
exposed himself to criticism for carrying an argument to what he 
viewed as its logical end, Judge Bazelon has time and again made it 
easier for other judges, including Supreme Court Justices, to announce 
that they too had reached the same conclusion.

Tempering the boldness of his approach is an extraordinary willing
ness to subject his own positions to rigorous analysis and, where 
necessary, to abandon a view that proves untenable. The Brawner4 
case is just one instance where Judge Bazelon has stepped away from 
an approach that he had previously urged, reasoning that the ap
proach could not, to his disappointment, achieve the necessary results. 
Few judges have shown so great a willingness to learn from experience 
and to maintain flexibility in their views.

4. Brawner v. United States, 471 F.2d 969, 1010 (D.C. Cir. 1972) (Bazelon, C.J., 
concurring and dissenting).

A third important quality is Judge Bazelon’s firm conviction that 
asking the right questions is often a great deal more important than 
getting the right answers. Since he has devoted most of his attention 
to the frontiers of legal analysis, grappling with questions that no 
one has yet considered, searching for answers to problems that do not 
yield to quick analysis, Judge Bazelon has often had to content him
self with opening up an area for inquiry. But he has developed that 
technique to a truly remarkable extent, not only asking the questions 
in a manner that facilitates analysis, but more important, making 
unmistakably clear the significance of the questions and the need to 
begin moving toward an answer.

Finally, I would emphasize Judge Bazelon’s electic approach to 
the law, an approach that few other judges have begun to master. 
He has an uncanny ability to discern connections between problems 
that to others had appeared unrelated. The result has often been a 
new and startling insight into an old problem. But Judge Bazelon 
goes far beyond an able use of the analogy as an aid to analysis. 
Pervading the hundreds of opinions he has written in 25 years is 
evidence of his unfailing hostility to artificial barriers that limit the 
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kinds of information that will be taken into account in the resolution 
of legal problems. In his writings on the insanity defense, to take 
but one example, he has consistently demanded that the question of 
legal responsibility be resolved not on the basis of logic or legal analy
sis alone, but with reference to all available information about the 
defendant—including all the information that the social sciences can 
provide in explanation of the vagaries of human behavior. The inter
disciplinary approach that Judge Bazelon has pioneered is by now 
well accepted in the law schools (although it has not yet had so 
great an impact in the courts), as evidenced not only by the pro
liferation of interest in law and psychiatry, but also by the increasing 
awareness that economists, political scientists, anthropologists, and 
many others have an opportunity to bring to bear on the resolution of 
legal analysis the products of their research. More than any other 
judge, David Bazelon has struggled to open the doors of the nation’s 
courts to just this kind of information. In all likelihood, his long 
and continuing struggle to break down barriers to the free flow of 
information and to etstablish a means by which the expertise of count
less disciplines may illuminate the law will, in the long run, prove 
far more important and more memorable than the opinions on the 
insanity defense that initially brought him into national prominence. 
For beyond championing the adversary process as law’s most effective 
tool for monitoring the performance of the psychiatric discipline, he 
has said:

Much of what I have said however, applies equally well to the 
public surveillance of other highly specialized professions on 
which the operation of our complex civilization depends. Today 
every profession is being challenged by those who believe that 
trust should rest not on mystique but rather on what the public 
knows about its exercise of its expertise. Challenging the expert 
and digging into the facts behind his opinion is the lifeblood of 
our legal system, whether it is a psychiatrist characterizing a 
mental disturbance, a physicist testifying on the environmental 
impact of a nuclear power plant or a Detroit engineer insisting 
on the impossibility of meeting legislated automobile exhaust
emission standards by 1975. It is the only way a jury—or the 
public—can decide whom to trust.5

5. Bazelon, Psychiatrists and the Adversary Process, Scientific Am., June 1974, 
at 23.

I shall close on a personal note. I know better than most how in
tensely, indeed passionately, Judge Bazelon lives and breathes his 
aspirations for better use by judges of the adversary process. Over 
many years we have lunched together at least twice a week with our 
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noble friend, Milton Kronheim, Sr. On Sunday mornings we pace 
several laps around the Kennedy Center. He literally agonizes about 
the awesome responsibility of deciding on inadequate information 
the lives and fortunes of people. The lack of provision to the jury of 
all arguably relevant information about an accused’s freedom of choice 
is for him the supreme obscenity. It is no happenstance that his 
worries focus particularly upon the fate of the indigent or member of 
a deprived minority, for each is the primary victim of this deficiency 
of the legal system. I doubt that I have persuaded him, but his work 
above any other’s has pointed the way to the cure.
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* Attorney, Shea & Gardner, Washington, D.C.; A.B., Swarthmore College; M.A., 
Rutgers University; LL.B., Columbia University.

00 Attorney, Shea & Gardner, Washington, D.C.; A.B., Lafayette College; J.D., 
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1. Chief Judge Bazelon had been Assistant United States Attorney in the Northern 
District of Illinois for five years and was called from private practice to Washington 
to be Assistant Attorney General, in charge first of the Lands Division and then of 
the Office of Alien Property, for three years prior to his appointment to the United 
States Court of Appeals for the District of Columbia Circuit.

2. One may accept Who’s Who in America as a measure of interest as well as 
accomplishment. Chief Judge Bazelon in the past 15 years has been a lecturer in 
psychiatry or in law and psychiatry at the University of Pennsylvania Law School, 
the Henninger Foundation, the Harvard Medical School, the University of Cali
fornia, Los Angeles, George Washington University, and Hebrew University. At the 
same time, he has chaired or has served as a member of 10 commissions or advisory 
committees concerned with psychiatry and medical care. He has carried out most 
of this formidable program since assuming the responsibilities of chief judge in 1962.

3. Three judges of the court each contributed within a three-month period to the 
scholarly literature of judicial review. See Leventhal, Environmental Decisionmaking 

Time and circumstances may shape the mark of a man’s work in 
ways that cannot be foreseen. At the same time, the man himself 
determines the depth of his cut in the bark of history. Each of these 
influences seems to have molded Chief Judge Bazelon’s impact upon 
the changing and still uncertain relations between administrative 
agency and reviewing court.

David L. Bazelon came to the federal court of appeals, at the age 
of 40, with more experience in agency litigation than in the agencies 
themselves.* 1 His personal interests, if one may judge from a distance, 
are drawn more toward the cruel problems of mental health and 
of criminal justice than to the less vivid issues of administrative 
law.2

Yet one cannot, on the United States Court of Appeals for the 
District of Columbia Circuit, avoid a pervasive concern with judicial 
review of administrative agencies.3 For many reasons the major 

[7]
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flow o£ agency litigation moves through that court.4 The court is, 
under the conventional review statute, an alternate to the court of 
appeals of the petitioner’s residence,5 and some review statutes give 
exclusive review jurisdiction to the District of Columbia Circuit.6 
In district court review suits, the principal offcials are amenable to 
service of process in Washington. Finally, much of the agency liti
gation is conducted by the Washington bar, which finds it con
venient to seek review in the District of Columbia. In consequence, 
judicial review of agency action comprises about three times as much 
of the District of Columbia Circuit’s docket as it does of other cir
cuits’ dockets.7 Whether judicial review of agency action were in 
the abstract a major or a minor concern of Chief Judge Bazelon, he 
necessarily would play a major role in the development of the field.

and the Role of the Courts, 122 U. Pa. L. Rev. 509 (1974); Wilkey, Agency Prob
lems in Light of Environmental Problems, 26 Ad. L. Rev. 143 (1974); Wright, 
Court of Appeals Review of Federal Regulatory Agency Rulemaking, 26 Ad. L. Rev. 
199 (1974). One may add Judge McGowan’s 1972 article for good measure. 
McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 659 (1972).

4. The statistical data for fiscal year 1972 show that 351 “administrative agency 
review or enforcement appeals” were filed in the District of Columbia Circuit as 
compared to an average of 150 in all federal courts of appeals. Director of the 
Administrative Office of the United States Courts’ Management Statistics 
for the United States DC-O 1973 [hereinafter cited as Management Statistics].

5. See Act of Sept. 6, 1966, § 4(e), 28 U.S.C. § 2343 (1970).
6. See, e.g., Federal Coal Mine and Safety Act of 1969, § 503, 30 U.S.C. § 953(d) 

(1970); Noise Control Act of 1972, § 15, 42 U.S.C. § 4915(a) (Supp. II, 1972); 
Communications Act of 1934, § 402, 47 U.S.C. § 402 (1970); Federal Aviation Act 
of 1958, § 1006, 49 U.S.C. § 1486 (1970).

7. Administrative appeals comprised 27 percent of the cases filed in 1973 in the 
District of Columbia Circuit and ranged for the other courts from three percent in the 
Fourth and Fifth Circuits to 13 percent in the Ninth and averaged eight percent. 
Management Statistics, supra note 4, Intro, at F.

8. 428 F.2d 1093 (D.C. Cir. 1970).

The Bazelon impact on the development of administrative law 
thus seems to derive initially from the frequency of his exposure to 
judicial review. But the force of that impact, as we view his opinions, 
derives from an impatience with shibboleth and a lively concern for 
the practical. Chief Judge Bazelon, with some regularity, sub
merges doctrinal nicety by a pragmatic inquiry into the consequences 
of agency action or court decision. This pragmatic approach is so 
basic that, although self-evident to those who practice before the 
Bazelon court, it warrants illustration.

In Environmental Defense Fund, Inc. v. Hardin8 Chief Judge 
Bazelon saw no reason to reconcile the confusion over whether the 
district court of the court of appeals had jurisdiction over a suit 
challenging official failure to act in a proceeding without a record; 
he decided simply that “where the facts in issue lie peculiarly 
within the special competence of the Secretary. . . . [t]he district 
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court could do no more than remand to the Secretary, as we do 
here; there seems to be no reason to inject another tribunal into the 
process.”9 This practicality was also reflected in Chief Judge Bazelon’s 
first opinion, Kristensen v. McGrath,10 where he approved the use 
of a declaratory judgment proceeding in place of the traditional 
habeas corpus procedure to challenge a deportation order because 
to “compel [the defendant] to go into custody before he has his 
rights determined would be to defer to formalism and order the 
performance of a useless act.”11

9. Id. at 1099.
10. 179 F.2d 796 (D.C. Cir. 1949), affd, 340 U.S. 162 (1950).
11. Id. at 800.
12. Isbrandtsen Co. v. United States, 211 F.2d 51, 55 (D.C. Cir.), cert, denied, 

347 U.S. 990 (1954).
13. Environmental Defense Fund, Inc. v. Hardin, 428 F.2d 1093, 1099 (D.C. Cir. 

1970). See also Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 
593 (D.C. Cir. 1971).

14. 412 F.2d 1103 (D.C. Cir. 1969).
15. Id. at 1115.

Similarly, Chief Judge Bazelon has disposed of finality and ripe
ness, as prerequisites for review, not by refined analysis of polyglot 
authority but rather by the simple inquiry whether the man has yet 
been hurt: “Whether or not the statutory requirements of finality 
are satisfied in any given case depends not upon the label affixed 
to its action by the administrative agency but rather upon a realistic 
appraisal of the consequences of such action.”12 So, too, “when 
administrative inaction has precisely the same impact on the rights 
of the parties as denial of relief, an agency cannot preclude judicial 
review by casting its decision in the form of inaction.”13 His im
patience with permitting labels to determine consequences boiled 
over in National Student Association v. Hershey:14

It matters little whether his directive is a “rule,” an “order,” 
a set of “instructions,” or only a sui generis “directive.” What
ever it is in law, it purports to be an authoritative declaration of 
policy issued for the guidance of the System’s line officers. Neither 
they nor the average would-be war protester whose destinies 
they control are likely to suspect that, for all its official preten
sions, it is really only a reflective letter from an interested 
citizen, and that its exhortation to “expedite responsive classi
fication,” is nothing but the personal prayer of a venerable 
patriarch.15

Chief Judge Bazelon usually applies the same practical touch
stone to assess the interaction between judicial review and agency 
procedures. The District of Columbia Circuit took jurisdiction over 
the “Hershey directive” partially because the suit “does not attack 
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any specific classification and thus does not interrupt the recruit
ment process.”16 The court also reviewed a bargaining-unit certi
fication without awaiting an unfair labor practice order since the 
circumstances of the case made the likelihood that anyone would 
provoke such an order "too remote and conjectural to be viewed 
as providing an adequate remedy.”17 The Bazelon court roundly 
lectured the Federal Communications Commission in Pikes Peak 
Broadcasting Co. v. FCC:18

16. Id. at 1109.
17. Leedom v. Kyne, 249 F.2d 490, 492 (D.C. Cir. 1957), aff’d, 358 U.S. 184 

(1958).
18. 422 F.2d 671 (D.C. Cir. 1969).
19. Id. at 684.
20. U.S. Const., art. Ill, § 2.

Whenever a hearing is denied, the Commission points out to 
this Court the cost and delay of hearings and the number of 
petitioners with which it must deal. I sympathize with its 
plight. I also sympathize, however, with the petitioners in this 
and other cases who take the Commission at its repeated word 
that there are “special circumstances” that will justify a hearing. 
It does not seem impossible to demand of the FCC that it tell 
present and potential petitioners, as well as this Court, just what 
those “special circumstances” might be.19

We will not, then, be surprised to find that Chief Judge Bazelon 
has approached cases in each area discussed below more as prac
tical problems to be solved than as exercises in theory or in close 
analysis of precedent.

Opening The Courthouse Gates

In recent years, an almost revolutionary increase in the hospitality 
of the reviewing courts to those with complaints about agency action 
has taken place. We believe that Chief Judge Bazelon has done 
more to speed the change and to consolidate the result than has 
any other judge. His drive to expand judicial review of agency 
action may be found principally in the three areas of standing, re
viewability, and ripeness.

Standing

The requirement that a party seeking review prove sufficient stand
ing to obtain review of agency action reflects, of course, the arti
cle III requirement that a case or controversy exist,20 and probably 
also the feeling of courts that only those with a very clear interest 
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in the agency’s action should be allowed to unsettle the agency proc
ess and to burden the court’s docket.

For almost a generation, from 1940 to 1970, courts were largely 
free to choose between two markedly different requirements for 
standing.21 If the controversy seemed inappropriate for judicial 
resolution, the court could require the complainant to establish a 
claim that one of his own legal rights was being abridged by the 
challenged action. Thus, the Supreme Court in Tennessee Elec
tric Power Co. v. TV A22 held that a party cannot challenge gov
ernmental action “unless the right invaded is a legal right,—one of 
the property, one arising out of contract, one protected against 
tortious invasion, or one founded on a statute which confers a priv
ilege.”23 24 In L. Singer & Sons v. Union Pacific R.R.™ the Court 
held that even a statute providing that “any person aggrieved” by 
agency action could seek review of the agency order was not sufficient 
to confer jurisdiction on the courts if a party did not assert a claim of 
legal right.25 26 If, on the other hand, review seemed appropriate, courts 
could look instead to the Supreme Court’s decision in FCC v. Sanders 
Brothers Radio Station,™ decided nine months before Singer. The 
Communications Act of 193427 allowed review upon the application of a 
“person aggrieved or whose interests are adversely affected,”28 which 
is a fitting description of a competitor. The Supreme Court ac
cordingly held in Sanders that a licensee had standing to challenge 
a Federal Communications Commission grant of a license to a 
potential competitor even though such a grant affected no legal 
rights of the protestant.29 As a result, given the apparently free 
choice between Singer and Sanders, the law of standing was confused, 
a “complicated specialty of federal jurisdiction.”30

21. Here, as elsewhere, we outline the governing law with a broad brush and 
certainly overlook fine qualifications and possibly expound error; however, a com
prehensive treatise on each point would cost both the reader’s attention and our own 
livelihoods to no significant gain.

22. 306 U.S. 118 (1937).
23. Id. at 137-38.
24. 311 U.S. 295 (1940).
25. Id. at 301.
26. 309 U.S. 470 (1940).
27. Ch. 652, 48 Stat. 1064 (codified in scattered sections of 15, 47 U.S.C.).
28. Id. § 402, 47 U.S.C. § 402 (1970).
29. 309 U.S. at 477.
30. United States ex rel. Chapman v. FPC, 345 U.S. 153, 156 (1953); see K. Davis, 

Administrative Law Text § 22.01 (1972).

There could not have been much doubt that Chief Judge Bazelon 
would be more comfortable with Sanders than with Singer. Indeed, 
he dramatically expanded the boundaries of Sanders in the first major 
case in which he addressed the standing question, National Coal 
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Association v. FPC.S1 The Natural Gas Act gave standing to “per
sons aggrieved.”31 32 Chief Judge Bazelon held that an association of 
coal manufacturers, a coal mining union, and a coal carrier railroad 
union each could challenge the certification of a new natural gas 
service on the ground that the new service would diminish the 
need for coal in the area.33 In granting the competitors standing, 
the Chief Judge relied heavily upon an opinion of Judge Frank in 
the Second Circuit,34 which placed a broad gloss on Sanders and 
its progeny,35 36 and noted that the legislative history of the Natural 
Gas Act demonstrated that the Congress was concerned about the 
effects that the licensing of natural gas would have on competing 
fuels.30 Then, since competitors had standing, it was only logical 
to conclude that the employees of the competitors also had 
standing.37 38

31. 191 F.2d 462 (D.C. Cir. 1951).
32. § 19(b), 15 U.S.C. § 717r(b) (1970).
33. 191 F.2d at 466.
34. Associated Indus, v. Ickes, 134 F.2d 694 (2d Cir.), revd per curiam, 320 

U.S. 707 (1943).
35. Id. at 705; see FCC v. National Broadcasting Co. (KOA), 319 U.S. 239, 247 

(1943) (station claiming electrical interference from license applicant has standing 
as an aggrieved party); Scripps-Howard Radio v. FCC, 316 U.S. 4, 14-15 (1942) 
(station challenging license grant as contrary to the public interest has standing to 
appeal to circuit court for stay of FCC order pending appeal).

36. 191 F.2d at 464-65.
37. See id. at 466-67. Professor Jaffe finds in National Coal a “striking doctrinal 

liberality” because it not only upheld the standing of a competitor with no direct 
legal interest, but also permitted a competitor who was not even a member of the 
relevant regulated industry to challenge the agency’s actions. L. Jaffe, Judicial 
Control of Administrative Action 568 (1965).

38. 237 F.2d 741 (D.C. Cir. 1956).
39. Id. at 746.
40. 420 F.2d 83 (D.C. Cir. 1969), vacated on other grounds, 401 U.S. 617 (1971) 

(per curiam).

Chief Judge Bazelon in City of Pittsburgh v. FPC88 carried National 
Coal one step further by basing standing on probable but rather 
more indirect injury. He held that barge companies had stand
ing to challenge a Federal Power Commission order allowing a 
natural gas pipeline company to abandon a pipeline that, once 
abandoned, was to be used for the carriage of petroleum in direct 
competition with the barges. “Aggrievement,” he stated, “is a status 
conferred by Congress upon a party who, though he may have no 
interests that must be considered in an administrative determination, 
is likely to suffer injury by that determination.”39

In his final opinions before the Supreme Court largely settled 
the law of standing, Chief Judge Bazelon went further than the 
Supreme Court was to go a year later. In National Association of 
Securities Dealers, Inc. v. SEC40 he joined in a decision allowing an 
association of mutual funds to challenge the grants by the Securities 
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Exchange Commission and the Comptroller of the Currency of per
mission to a national bank to operate accounts similar to a mutual 
fund.41 Chief Judge Bazelon, in a concurring opinion, reviewed 
the legislative history of the governing statute and found that neither 
mutual funds nor, for that matter, any potential competitors of 
national banks were its intended beneficiaries.42 Hence, the mutual 
funds did not meet the test developed by the Supreme Court the 
next year, which granted standing to those “arguably within the 
zone of interests” of the applicable statute.43 But they did suffer 
competitive injury, and, with Chief Judge Bazelon’s attention to 
practicalities, should be able to challenge the action because com
petitors were the only parties likely to challenge the action and to 
act as a check on the Comptroller.44 Finally, in National Student 
Association v. Hershey45 46 and United Federation of Postal Clerks, 
AFL-CIO v. Watson48 he firmly established that an organized asso
ciation has standing to protest a violation of its members’ rights.47

41. Id. at 84.
42. Id. at 98 (Bazelon, C.J., concurring); see Class-Steagull Act §§ 10(a), 10(b), 

16, 12 U.S.C. §§ 347a, 347b, 412 (1970).
43. See note 50 and accompanying text.
44. 420 F.2d at 99 (Bazelon, C.J., concurring).
45. 412 F.2d. 1103 (D.C. Cir. 1969).
46. 409 F.2d 462 (D.C. Cir.), cert, denied, 396 U.S. 902 (1969).
47. See 412 F.2d at 1108-09; 409 F.2d at 470-71.
48. 397 U.S. 150 (1970). Contradicting the conclusion reached by Chief Judge 

Bazelon in National Association of Securities Dealers, Inc. v. SEC, the Court in Data 
Processing found that the Glass-Steagall Act was intended to protect national bank 
competitors and accordingly added the “zone of interests” test as a supplement to 
injury in fact. Id. at 153; see 420 F.2d 83, 98 (D.C. Cir. 1969) (Bazelon, C.J., 
concurring); Glass-Steagall Act §§ 10(2), 10(6), 16, 12 U.S.C. §§ 347a, 347b, 412 
(1970).

49. 397 U.S. 159 (1970). Justices Brennan and White as well as Professor Davis 
would join with Chief Judge Bazelon in looking to the fact of injury alone. See id. 
at 167, 170 (Brennan & White, JJ., concurring and dissenting); K. Davjs, supra 
note 30, § 22.07.

50. See 397 U.S. at 164; 397 U.S. at 153.
51. 405 U.S. 727 (1972). See also United States v. Richardson, — U.S. —, 

42 U.S.L.W. 5076 (U.S. June 25, 1974); Schlesinger v. Reservists Comm, to 

The law of standing was substantially clarified, largely along the 
path marked by Chief Judge Bazelon, by the Supreme Court in 
Association of Data Processing Service Organizations v. Camp48 and 
Barlow v. Collins49 In each case, the Supreme Court accepted the 
principle that if the party was experiencing “injury in fact, economic 
or otherwise” as a result of the agency action and if the interest to 
be protected was “arguably within the zone of interests to be pro
tected or regulated by the statute or constitutional guarantee in 
question,” the party had standing.50 The principles were reaffirmed 
and the requirement of actual injury highlighted, in Sierra Club v. 
Morton51 where the plaintiff organization did not allege that any 
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of its members would be affected by the challenged activity. Be
cause of that defect in pleading the Supreme Court held that there 
was not sufficient injury in fact under the Data Processing doctrine.52

Stop the War, — U.S. —, 42 U.S.L.W. 5088 (U.S. June 25, 1974). In both of 
these cases the Supreme Court emphasized, inter alia, that to obtain standing in 
a taxpayer’s suit the petitioner must demonstrate personal and unique injury resulting 
from the challenged activity.

52. 405 U.S. at 733.
53. 428 F.2d 1093 (D.C. Cir. 1970).
54. § 4(d), 7 U.S.C. § 135(d) (1970).
55. 428 F.2d at 1096 & n.10.
56. Id. at 1097 (footnotes omitted).
57. Decatur v. Paulding, 39 U.S. (14 Pet.) 497, 516 (1840).
58. 187 U.S. 94 (1902).

From the foundation of his cases and of Data Processing and 
Barlow, it was an easy step to Environmental Defense Fund, Inc. v. 
Hardin.53 Chief Judge Bazelon noted that the Federal Insecticide, 
Fungicide and Rodenticide Act contained a “party aggrieved” pro
vision54 and that the Congress had rejected an amendment limiting 
review to only registrant challenges.55 He concluded, therefore, 
that the environmental groups came within the “zone” to be pro
tected if they could prove the requisite injury:

Consumers of regulated products and services have standing to 
protect the public interest in the proper administration of a 
regulatory system enacted for their benefit. . . . Like other 
consumers, those who “consume”—however unwillingly—the pes
ticide residues permitted by the Secretary to accumulate in the 
environment are persons “aggrieved by agency action within 
the meaning of the relevant statute.” Furthermore, the con
sumers’ interest in environmental protection may properly be 
represented by a membership association with an organizational 
interest in the problem.56

REVIEWABILITY

The next of the obstacles that challengers must hurdle on the 
way to judicial relief is the test of whether the agency action is 
reviewable at all. The obstacle has not been one of fixed height, 
but has been raised and lowered in accordance with the tides of 
political history. The Supreme Court initially required a clear 
statutory provision for judicial review; in Chief Justice Taney’s view, 
“The interference of the courts with the performance of the ordinary 
duties of the executive departments of the government would be 
productive of nothing but mischief.”57 By the time of American 
School of Magnetic Healing v. Me Annuity,58 the obstacle had been 
reduced to its lowest level, and Justice Peckham declared for the
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court that “[t]he acts of all officers must be justified by some law, 
and in case an official violates the law to the injury of an individual 
the courts generally have jurisdiction to grant relief.”59 In the post
New Deal era the Court again raised the barrier, and reviewability 
turned on the balance of inferences from the history and structure 
of the applicable act, which led often to the conclusion that judicial 
review was precluded.60

59. Id. at 108.
60. See Switchmen’s Union v. National Mediation Bd. 320 U.S. 297, 303 (1943) 

(certifications by Mediation Board pursuant to Railway Labor Act not subject to 
judicial review).

61. L. Jaffe, supra note 37, at 346.
62. 355 U.S. 579 (1958) (per curiam).
63. 358 U.S. 184 (1958).
64. Harmon v. Brucker, 243 F.2d 613, 617-18 (D.C. Cir. 1957), revd per curiam, 

355 U.S. 579 (1958).
65. Id. at 626 (Bazelon, J., dissenting).
66. Id. at 626-27.
67. See Harmon v. Brucker, 355 U.S. 579 (1958), reo’g per curiam 243 F.2d 613 

(D.C. Cir. 1957).
68. 249 F.2d 490 (D.C. Cir. 1957), affd, 358 U.S. 184 (1958).

This trend was itself reversed, and by 1958, two opinions of the 
Supreme Court had demonstrated clearly that the “presumption of 
judicial review ha[d] reasserted itself . . . .”61 In both opinions, 
Harmon v. Brucker62 and Leedom v. Kyne,63 the Supreme Court 
affirmed the position taken by Chief Judge Bazelon below. Harmon 
arose because a soldier who had been discharged from the Army 
for his refusal to answer questions about his parents’ affiliation with 
the Communist Party sued to have his discharge changed to “honor
able.” Judge Prettyman for the majority in the court of appeals 
found review precluded because the relevant statute provided that 
“[n]o person shall be discharged . . . except in the manner pre
scribed by the Secretary,” and thus indicated “a Congressional intent 
that the Army be administered solely by the executive branch of 
the Government.”64 Chief Judge Bazelon, dissenting, viewed the 
critical question as “whether appellee may withhold an honorable 
discharge from a soldier whose conduct and efficiency ratings have 
never been less than "excellent,’ even assuming the correctness of 
all of the information appellee relies upon.”65 He summarily con
cluded that the discharge clearly involved an issue of law and 
“therefore [was] within the jurisdiction of the District Court.”66 In 
a per curiam opinion, the Supreme Court reversed the District of 
Columbia Circuit and basically adopted Chief Judge Bazelon’s 
reasoning.67

Chief Judge Bazelon’s approach in Leedom v. Kyne68 closely fol
lowed the approach taken in Harmon, and indeed in American School 
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of Magnetic Healing v. McAnnuity ™ The District of Columbia 
Circuit reviewed the legality of a certificate of employee representa
tion granted to the plaintiff union,69 70 although the Supreme Court had 
already held in Switchmens Union v. National Mediation Board71 
that a certification by the National Mediation Board could not be 
reviewed.72 Chief Judge Bazelon, distinguishing Switchmens Union 
as a suit challenging the Board in an area of its expertise and dis
cretion, argued that the controversy in Leedom presented a dif
ferent problem because the governing statute clearly prevented cer
tain types of employees from being included in the unit: “It is 
clear that this provision was intended to protect the professionals; 
that the professionals’ right to this benefit does not depend on Board 
discretion or expertise; and that denial of this right must be deemed 
to result in injury. Thus this case presents Board violation of a 
statutory requirement and resulting injury.”73 The Supreme Court 
followed Chief Judge Bazelon’s reasoning very closely: “This Court 
cannot lightly infer that Congress does not intend judicial pro
tection of rights it confers against agency action taken in excess of 
delegated powers.”74

69. 187 U.S. 94 (1902).
70. Id. at 491.
71. 320 U.S. 279 (1943).
72. Id. at 303.
73. 249 F.2d at 491; see Labor-Management Relations Act (Taft-Hartley) § 101, 

29 U.S.C. §§ 152(12), 159(b)(1) (1970).
74. 358 U.S. at 190.
75. 412 F.2d 1103 (D.C. Cir. 1969).
76. § 10, 50 U.S.C. App. § 460(b)(3) (1970).
77. 412 F.2d at 1109.
78. 428 F.2d 1093 (D.C. Cir. 1970).

The Congress has no easy task if it seeks to bar a deserving litigant 
from the Bazelon court. In National Student Association v. Her
shey75 the Chief Judge reviewed a Selective Service directive that 
threatened war protesters with loss of their draft deferments and, 
in some case, with immediate induction into the armed services. 
The Universal Military Training and Service Act provided: “No 
judicial review shall be made of the classification or processing of 
any registrant by local boards, appeal boards or the President ex
cept as a defense to a criminal prosecution. . . .”76 Chief Judge 
Bazelon, after examining the legislative history of this provision, 
concluded that it precluded review only of specific classification 
orders: “[W]e cannot assume that Congress sought deliberately to 
insulate illegal or unconstitutional practices from judicial review as 
an end in itself.”77

Finally, in the hardly timorous assumption of jurisdiction in 
Environmental Defense Fund, Inc. v. Hardin,78 the Bazelon court 
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reviewed the Secretary of Agriculture’s refusal to suspend the reg
istration of a DDT pesticide pending a hearing on the cancellation 
of registration.79 The court rejected the argument that the gov
erning statute, which provided that the Secretary “may” suspend the 
registration of a pesticide,80 committed the emergency suspension 
decision to agency discretion:

79. Id. at 1096.
80. Federal Insecticide, Fungicide and Rodenticide Act § 4(d), 7 U.S.C. § 135 

(b)(d) (1970).
81. 428 F.2d at 1098.
82. K. Davis, supra note 30, § 21.01.
83. 387 U.S. 136 (1967).
84. 387 U.S. 167 (1967).
85. K. Davis, supra note 30, §§ 21.01, 21.03, 21.04; see, e.g., Local 37, Int’l 

Longshoremen’s Union v. Boyd, 347 U.S. 222 (1958) (labor union’s suit to enjoin 
a particular interpretation of a statute whose sanctions had not yet been invoked 
not a concrete case or controversy); Public Util. Comm’n v. United Air Lines, 346 
U.S. 402 (1953) (whether federal government or California had jurisdiction over 
airlines’ rates not yet ripe for decision); Eccles v. Peoples Bank, 333 U.S. 426 (1948) 
(bank’s need for equitable relief too remote to justify declaratory judgment against 
agency).

86. 179 F.2d 796 (D.C. Cir. 1949), offd, 340 U.S. 162 (1950).

Preclusion of review is not lightly to be inferred, however, it 
requires a showing of clear evidence of legislative intent. That 
evidence cannot be found in the mere fact that a statute is 
drafted in permissive rather than mandatory terms. . . . [W]e 
conclude that [the Secretary’s] decision is not thereby placed 
beyond judicial scrutiny.81

RIPENESS

The litigant who complains of agency action has not always passed 
the threshold when he shows standing and reviewability; he must 
often show, too, that the agency action is ripe for review. Here, 
again, his burdens have bern lightened bv Chief Judge Bazelon.

Professor Davis finds “[t]he basic principle of ripeness . . . easy 
to state: Judicial machinery should be conserved for problems which 
are real and present or imminent, not squandered on problems which 
are abstract or hypothetical or remote.”82 Davis further notes that 
prior to its clarifying decisions in Abbott Laboratories, Inc. v. Gardner83 
and Gardner v. Toilet Goods Association,84 “the Supreme Court had 
fluctuated over an exceedingly wide range” in dealing with the ripe
ness problem.85 86

Chief Tudge Bazelon has neither suffered the doubts nor experienced 
the vacillations of the Supreme Court in this area. Declaratory 
judgment, he held in Kristensen v. McGrath,88 would lie without the 
appellants awaiting habeas corpus relief from deportation custody:
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Determination of appellant’s right at this juncture detracts not one 
whit from the administrative process for the Attorney General 
has already reached his “final” decision and refused to reconsider 
it. Instead, it satisfies the underlying purposes of the Declaratory 
Judgment Act which is to decide cases in their incipiency before 
the law’s coercive machinery is brought into play. At the same 
time, it reinforces the ever-growing concern manifested by the 
courts for personal liberty and its protection. . . .87

87. Id. at 801.
88. See, e.g., National Student Ass’n v. Hershey, 412 F.2d 1103 (D.C. Cir. 1969); 

Leedom v. Kyne, 249 F.2d 490 (D.C. Cir. 1957), afi’d, 358 U.S. 184 (1958); 
Farmer v. United Elec. Radio & Mach. Workers, 211 F.2d 36 (D.C. Cir.), cert, 
denied, 347 U.S. 943 (1953).

89. 211 F.2d 51 (D.C. Cir. 1951).
90. Id. at 55-56.
91. See Chicago & Southern Air Lines v. Waterman Steamship Corp., 333 U.S. 

103, 113 (1948) (administrative orders reviewable when they impose obligations, 
deny rights, or fix legal relationships); Columbia Broadcasting Sys. v. United States, 
316 U.S. 407, 425 (1942) (review appropriate where necessary to protect peti
tioners from adverse rulings that will become effective prior to administrative 
hearings).

92. 211 F.2d at 55.
93. 428 F.2d 1093 (D.C. Cir. 1970).
94. 439 F.2d 584 (D.C. Cir. 1971).

He pushed on from this foundation in the series of cases already 
discussed, to establish the general rule that the existence of present 
injury made immaterial the lack of a final agency action for which 
review is expressly provided.88

Chief Judge Bazelon had no greater difficulty in reading a “final 
order” review statute to reach an interlocutory order. In Isbrandt- 
sen v. United States89 the Federal Maritime Board gave temporary 
and conditional approval to a “dual rate contract,” designed to 
strengthen the position of an association of steamship lines in a rate 
war, pending a statutory hearing on the agreement that the Board 
had already commenced.90 Relying on helpful Supreme Court 
language in dissimilar situations,91 Chief Judge Bazelon concluded 
that since the interlocutory order produced present injury, “a final 
order need not necessarily be the very last order.”92

Without his settled tradition of using a realistic appraisal of prac
tical consequences in place of statutory or procedural implications, 
Chief Judge Bazelon might not have been able to press so far as he 
did in Environmental Defense Fund, Inc. v. Hardin93 and Environ
mental Defense Fund, Inc. v. Ruckelshaus.94 The conclusion of the 
two cases, simply stated, is breathtaking: a failure to take timely 
action, either to grant or to deny a petition for interim suspension 
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of registration pending a cancellation hearing, is a “final order” 
permitting judicial review.95

95. See 439 F.2d at 539; 428 F.2d at 1098-99.
96. Id. at 1099. Hardin resulted in a remand to the agency with directions to 

consider the suspension petition and to explain the reasons for its grant and denial. 
When the case returned to the court of appeals as Environmental Defense Fund, 
Inc. v. Ruckelshaus, Chief Judge Bazelon ordered a still more complete record to

in order to put the ultimate question to hearing. 439 F.2d 584, 593 (D.C. Cir. 
1971). In a collateral discussion Chief Judge Bazelon accepted the en banc deci
sion in Nor-Am Agricultural Products v. Hardin, where the United States Court of 
Appeals for the Seventh Circuit held that a denial of suspension was a final order, 
but he noted his disagreement with that circuit’s view that a grant of suspension 
would not be a final order. Id. at 584, 596; see 435 F.2d 1151 (7th Cir. 1970).

Chief Judge Bazelon’s basic reasoning was set forth in Hardin:

But when administrative inaction has precisely the same impact 
on the rights of the parties as denial of relief, an agency cannot 
preclude judicial review by casting its decision in the form of 
inaction rather than in the form of an order denying relief. . . . 
The suspension of power is designed to protect the public from 
an “imminent hazard”; if petitioners are right in their claim that 
DDT presents a hazard sufficient to warrant suspension, then 
even a temporary refusal to suspend results in irreparable injury 
on a massive scale. The controversy over interim relief is ripe 
for judicial resolution, because the Secretary’s inaction results 
in a final disposition of such rights as the petitioners and the 
public may have to interim relief.96

In Ruckelshaus he elaborated on the interest protected:

The FIFRA gives this Court jurisdiction to review any order 
granting or denying the cancellation of a pesticide registration. 
The Secretary could defeat that jurisdiction, however, by delay
ing his determination indefinitely. ... In order to protect our 
appellate jurisdiction, this court has jurisdiction to entertain a 
request for relief in the form of an order directing the Secretary 
to act in accordance with the FIFRA.97

It is, we believe, hard to quarrel with the practical desirability of 
the Hardin-Ruckelshaus results and even more difficult not to admire 
the vigorous determination by which those commanding results were 
fashioned.

Control of Informal Agency Action

The Supreme Court by now has confirmed—at least for this swing 
of the pendulum—much of the work of Chief Judge Bazelon in 
making judicial review more accessible. Once review has been 

97. 439 F.2d at 593.
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undertaken, the inquiry into the nature and scope of that review 
remains. We largely pass by the conventional judicial review of 
statutory hearings held on a record and move directly to judicial 
review of informal agency action. This field of law, in contrast to 
the threshold issues already surveyed, is still unsettled and de
veloping and probably will be for a long time to come. The di
versity of informal governmental action will prevent generalization, 
and the complexity of contemporary issues will induce caution. In 
short, our discussion will record pioneer explorations of new territory, 
not its conquest or settlement.98 99

98. References to "the courts” will relate primarily to the District of Columbia 
Circuit, which has the lion’s share of the judicial review by the circuit courts of 
appeals. See note 4 supra. The state of the Supreme Court’s docket and interests 
ensures that only the most exceptional case of judicial review will be re-examined 
there. As the District of Columbia Circuit moves, and move it does, it carries with 
it the general law of judicial review.

99. Pinellas Broadcasting Co. v. FCC, 230 F.2d 204, 211 (D.C. Cir.) (Bazelon, 
J., dissenting), cert, denied, 350 U.S. 1007 (1956); see Hall v. FCC, 237 F.2d 567, 
571 (D.C. Cir. 1956); Clarksburg Publishing Co. v. FCC, 225 F.2d 511, 515 (D.C. 
Cir. 1955).

100. Pinellas Broadcasting Co. v. FCC, 230 F.2d 204, 211 (D.C. Cir.) (Bazelon, 
J., dissenting), cert, denied, 350 U.S. 1007 (1956).

101. See Public Serv. Comm’n v. FPC, 487 F.2d 1043, 1064 (D.C. Cir. 1973) 
(Leventhal, J.) (court enforced statutory requirement that review of natural gas 

ISSUES NOT RAISED BEFORE THE AGENCY

Chief Judge Bazelon has insisted that even in hearings on the 
record the agency was not confined to the issues presented by the 
parties: “Unlike courts, .... [administrative agencies have power 
themselves to initiate inquiry, or, when their authority is invoked, 
to control the range of investigation in ascertaining what is to satisfy 
the requirements of the public interest . . . A fortiori, it would 
seem, Chief Judge Bazelon concluded that when the agency action 
under consideration was discretionary, “The statute contemplates 
that, in appropriate cases, the Commission’s inquiry will extend 
beyond matters alleged in the protest in order to reach any issue 
which may be relevant. . . .”100

Thus, agencies have been held to the duty of independent agency 
investigation in both on the record and informal adjudicatory action. 
It seems paradoxical that in the area of informal rulemaking, where 
one would expect the constraints of the record and the positions 
taken by the parties to be less confining than in adjudicatory pro
ceedings, the opinions of the District of Columbia Circuit, including 
those of Chief Judge Bazelon, have restricted the scope of judicial 
review to require that parties present the grounds of their challenge 
to the agency before it will be considered on review.101
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PUBLISHED STANDARDS

An important and growing body of law calls for public standards 
to define and control the exercise of agency discretion. Chief Judge 
Bazelon has fully supported the development of this requirement. 
His most extensive effort has been a five-year battle to force St. 
Elizabeth’s Hospital to adopt procedural regulations for patients’ 
complaints in respect to treatment, transfer, and release; he sug
gested procedures in 1966,102 urged them in 1968 and 1969,103 and 
by 1970 encouraged the adoption of such regulations by providing 
the sanction of allowing, in their absence, patient testimony outside 
the hospital record.104 So, too, Chief Judge Bazelon’s concurring 
opinion in Pikes Peak Broadcasting Co. v. FCC105 took the Federal 
Communications Commission to task for its failure to publish in its 
regulations a definition of the ‘"special circumstances” that would 
lead it to grant a discretionary hearing:

orders be confined to matters raised before the agency); id. at 1088 n.9 (Bazelon, C.J.) 
(supports enforcement of statutory requirement); Portland Cement Ass’n v. Ruc- 
kelshaus, 486 F.2d 375, 386-87 (D.C. Cir. 1973) (same requirement imposed 
without statutory foundation). Other courts have followed the same rule. See 
Bunny Bear, Inc. v. Peterson, 473 F.2d 1002 1006-07 (1st Cir. 1973); Boating 
Indus. Ass’n v. Boyd, 409 F.2d 408, 412 (7th Cir. 1969).

102. See Rouse v. Cameron, 373 F.2d 451, 456 n.22 (D.C. Cir. 1966).
103. Bolton v. Harris, 395 F.2d 642, 652 n.58 (D.C. Cir. 1968); see Covington 

v. Harris, 419 F.2d 617, 621-22, 626-27 (D.C. Cir. 1969).
104. Williams v. Robinson, 432 F.2d 637, 643 (D.C. Cir. 1970).
105. 422 F.2d 671, 684 (D.C. Cir. 1969) (Bazelon, C.J., concurring).
106. Id.
107. 439 F.2d 584 (D.C. Cir. 1971).
108. Id. at 598.
109. See id. at 596.

An evidentiary hearing involves cost and delay. But so does 
protracted administrative proceedings and appeal to decide 
whether a hearing is necessary. The FCC might well reduce its 
often-complained of workload by announcing with greater partic
ularity the standards which govern the decision to grant a hear
ing.106

Finally, in Environmental Defense Fund, Inc. v. Ruckelshaus107 Chief 
Judge Bazelon emphasized that, as a general rule, “Courts should 
require administrative officers to articulate the standards and prin
ciples that govern their discretionary decisions in as much detail as 
possible.”108 The Chief Judge insisted that an explanation of the 
reasons for the agency’s refusal to suspend registration of DDT be 
provided, either by way of general regulation or through the articu
lation of reasons for the particular action.109
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Agency’s Reasons for Actions

In no area of judicial review has Chief Judge Bazelon been more 
demanding than he has been in his regular insistence that an agency 
explain adequately the reasons for informal or discretionary action. 
His basic analysis was forcefully stated in Covington v. Harris:110

110. 419 F.2d 617 (D.C. Cir. 1969).
111. Id. at 621.
112. Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 596-98 

(D.C. Cir. 1971); Environmental Defense Fund, Inc. v. Hardin, 428 F.2d 1093, 
1100 (D.C. Cir. 1970).

113. See 439 F.2d at 596-98; note 100 supra.
114. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419- 

21 (1971) (Court required reasons for the Secretary of Transportation’s conclusion 
that there was no “feasible and prudent” alternative to a highway route through a 
park). See also Camp v. Pitts, 411 U.S. 138 (1973) (Court required reasons for 
denial of an application to organize a national bank). One of his colleagues des
cribed Chief Judge Bazelon’s Ruckelshaus opinion as “a reasonably clearcut pre
cursor” of the Supreme Courts’ opinion in Overton Park. Leventhal, supra note 3, 
at 512.

115. 459 F.2d 1231 (D.C. Cir. 1971), cert, denied, 405 U.S. 1030 (1972).
116. See id. at 1237, 1238.
117. 477 F.2d 402 (D.C. Cir. 1973).

The principal purpose of limited judicial review of administrative 
action is to ensure that the decision-makers have (1) reached a 
reasoned and not unreasonable decision, (2) by employing the 
proper criteria, and (3) without overlooking anything of sub
stantial relevance. More than this the courts do not pretend 
to do, and probably are not competent to do. To do less would 
abandon the interests affected to the absolute power of admin
istrative officials.111

In the DDT cases he vigorously applied this requirement.112 In 
Hardin the court remanded the case for explanation of the reasons 
for inaction on a petition to suspend registration of DDT pesticides. 
When the case returned to the court, as Ruckelshaus, the agency had 
provided the reasons for its inaction. The court found them in
adequate to justify the failure to suspend, but sufficient to ground an 
order in the nature of mandamus that the agency institute cancella
tion proceedings.113

The Supreme Court shortly afterward solidified the requirement 
of stated reasons for informal action.114 At the same time, Chief 
Judge Bazelon was consolidating his own territory. In District of 
Columbia Federation of Civic Associations v. Volpe115 he found un
satisfactory, as a substitute for an administrative record, the district 
court testimony of the Secretary as to the reasons for the authoriza
tion of the “Three Sisters” bridge.116 117 Then, in Citizens Association 
of Georgetown, Inc. v. District of Columbia Zoning Commission111 
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he extended the rule to require a statement of reasons from what 
he called “a quasi-legislative body” because “even where findings 
are not required, a disclosure of an agency’s reasons is often 
desirable”:118

118. Id. at 409.
119. Id. at 408. Chief Judge Bazelon had applied this reasoning in an earlier 

case remanding a denial of a broadcast license after a hearing on the record. See 
Melody Music, Inc. v. FCC, 345 F.2d 730 (D.C. Cir. 1965). In Melody Music 
the Chief Judge stated:

We think the Commission’s refusal at least to explain its different treatment 
of appellant and NBC was error. Both were connected with the deceptive 
practices and the renewal applications were considered by the Commission 
at virtually the same time. Yet one was held disqualified and the other was 
not. . . . [W]e think the differences are not so “obvious” as to remove the 
need for explanation.

Id. at 733.
120. See Beaumont Broadcasting Corp. v. FCC, 202 F.2d 306, 311 (D.C. Cir. 

1952) (Commission failed to consider detriments as well as benefits of granting 
license); Democrat Printing Co. v. FCC, 202 F.2d 298, 301 (D.C. Cir. 1952) (Com
mission failed to consider detriments as well as benefits). See also City of Pitts
burgh v. FPC, 237 F.2d 741, 754 (D.C. Cir. 1956) (remand where Commission 
failed to consider antitrust and defense implications of abandonment of natural gas 
pipeline ).

121. 439 F.2d 598 (D.C. Cir. 1970).

Those reasons may be crucial in order for the court to know 
what the agency has really determined, hence what to review. 
Courts ought not to have to speculate as to the basis for an 
administrative agency’s conclusions; nor can a court “assume 
without explanation that proper standards are implicit in every 
act of agency discretion.” And, when faced with a complex 
problem, having widespread ramifications, like that before us 
today, a court should surely have the benefit of the agency’s 
expertise. Finally, the articulation of reasons by an agency—for 
itself and for the public—does afford a safeguard against arbi
trary and careless action and is apt to result in greater consistency 
in an agency’s decisionmaking.119

There may be, from the agency viewpoint, a certain element of 
“catch 22” in the requirement that it state the reasons for its dis
cretionary action. The articulation of the reasons creates the hazard 
that a court will discover that the agency omitted a consideration 
believed important by the court. In accordance with a line of his 
opinions remanding cases after an agency hearing on the record,120 
Chief Judge Bazelon remanded Wellford v. Ruckelshaus121 for fur
ther consideration of a refusal to suspend the registration of an 
herbicide because he found that the Secretary of Agriculture had 
overlooked an important question:
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The Secretary stated that the risk of harm from that use is 
insufficient to warrant suspension, because residues are negligible 
in food products that reach the consumer. He did not discuss 
the risk of injury to farm workers or others who might be exposed 
to the chemical by virtue of its use on food crops, despite the 
fact that he clearly recognized a hazard from direct exposure.122

122. Id. at 602.
123. 401 U.S. 402 (1971).
124. See id. at 420.
125. 459 F.2d 1231 (D.C. Cir. 1972), cert, denied, 405 U.S. 1030 (1972).
126. Id. at 1238.

One can imagine a continuing regression: if the Secretary adequately 
showed that the risk of harm to farmworkers was insufficient to 
require suspension, the court easily might remand for agency con
sideration of the effect upon the factory workers who manufacture 
the herbicide.

THE RECORD

Appellate courts have not found it easy to adapt review tech
niques based upon the survey of a formal record to the review of the 
formless and unrecorded proceedings that often underlie informal 
action. In general, the reaction of Chief Judge Bazelon, and of other 
judges as well, has been to force the agency into making a record, 
rather than to give it the benefit of unresolvable doubt. The Supreme 
Court in Citizens to Preserve Overton Park, Inc. v. Volpe'2* sent 
the case back to the agency for development of a record admitting 
of judicial review, which would include the administrative record 
before the Secretary of Transportation at the time of decision sup
plemented, if necessary, by courtroom testimony about the reasons 
or by fully prepared though post hoc findings.124 Chief Judge 
Bazelon, confronted with a similar lack of a record in District of 
Columbia Federation of Civic Associations v. Volpe'25 followed the 
same course of action, but did so rather more emphatically:

Furthermore, it is hard to see how, without the aid of any record, 
the Secretary could satisfactorily make the determinations required 
by statute. The absence of a record, in other words, simultaneously 
obfuscates the process of review and signals sharply the need for 
careful scrutiny. Secretary Volpe’s testimony before the District 
Court did little to allay the doubts generated by the lack of an 
administrative record. Indeed, his testimony—on occasion un
certain and inconsistent with the testimony of others—itself gives 
rise to at least a serious question whether he considered all 
possible alternatives to the plan eventually approved.126



1974] Administrative Action 25

In National Cable Television Association, Inc. v. FCC127 Chief Judge 
Bazelon, in a Freedom of Information Act suit, provided concrete 
guidance on the sort of record he was insisting upon for review of 
otherwise unexplained action. Documents relied upon by the agency 
were surely “identifiable” without specification by the plaintiff, policy 
recommendations surely could be excised, if necessary, from factual 
material, and earnings statements could surely be masked if really 
confidential.128

127. 479 F.2d 183 (D.C. Cir. 1973). In this Freedom of Information Act pro
ceeding, Chief Judge Bazelon reversed a summary judgment for the Federal Com
munications Commission. Id.; see 5 U.S.C. § 552 (1970). The Commission had 
not explained its allocation criteria for a fee system designed to meet all its expenses. 
Thus, the Commission had exempted itself from external criticism of its method and 
rationale and had left nothing open to challenge except the legality of its result. 
See 479 F.2d at 187.

128. See 479 F.2d at 190-94.
129. See Washington Gas Light Co. v. Baker, 188 F.2d 11, 23 (D.C. Cir. 1950), 

cert, denied, 340 U.S. 952 (1951).
130. See Beaumont Broadcasting Corp. v. FCC, 202 F.2d 306, 311 (D.C. Cir. 

1952); Democrat Printing Co. v. FCC, 202 F.2d 298, 301 (D.C. Cir. 1952).
131. See Clarksburg Publishing Co. v. FCC, 225 F.2d 511, 516 (D.C. Cir. 1955).
132. See Hall v. FCC, 237 F.2d 567, 574-75 (D.C. Cir. 1956).
133. Clarksburg Publishing Co. v. FCC, 225 F.2d 511, 519-20 (D.C. Cir. 1955).
134. Pinellas Broadcasting Co. v. FCC, 230 F.2d 204, 210 (D.C. Cir.) (Bazelon, 

J., dissenting), cert, denied, 350 U.S. 1007 (1956).
135. 439 F.2d 584 (D.C. Cir. 1971).
136. See id. at 595. Judge Robb dissented because he believed that the deci

sion “substitutes the judgment of this Court for the judgment of the Secretary.” 
Id. at 598 (Robb, J., dissenting).

SCOPE OF REVIEW

We have not been able to define confidently the scope of review 
that Chief Judge Bazelon considers appropriate for informal action; 
clearly, however, his supervision of agency judgment is closer when 
he is dealing with the results of a formal hearing on the record. He 
has invalidated a gas rate increase after a hearing because of an 
agency’s inadequate attention to rate of return and to the proper 
valuation of abandoned property and of a standby plant.129 Further, 
he has with some regularity returned license cases to the Federal Com
munications Commission because of its failure to consider technical 
matters such as station interference,130 signal overlap,131 and 
propagation curves,132 as well as policy matters such as buy outs by 
a competitor,133 and media diversification.134

Chief Judge Bazelon’s opinions do not, however, give any sure 
guide to his general standard of judicial review of informal agency 
action. In Environmental Defense Fund, Inc. v. Ruckelshaus1™ he 
overruled the Secretary of Agriculture’s determination that the 
dangers of DDT did not require an immediate cancellation hearing.136
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Yet, in International Harvester Co. v. Ruckelshaus,137 although con
curring in the result, he disagreed with Judge Leventhal’s close study 
of the available technology for pollution control of motor vehicles: 
“I recognize that I do not know enough about dynamometer extrapo
lations, deterioration factor adjustments, and the like to decide 
whether or not the government’s approach to these matters was 
statistically valid. Therein lies my disagreement with the majority.”138 
In Friends of the Earth v. AEC,139 while regretting that the neces
sary emergency procedures prevented more probing inquiry, he 
was quite prepared to accept the Atomic Energy Commission’s judg
ment concerning the hazards of fuel densification.140 The attack 
on the merits of the Federal Aviation Administration’s conclusion 
that medical risks required the retirement of airline pilots at age 
60 was dismissed in a sentence in O'Donnell v. Shaffer.141

137. 478 F.2d 615 (D.C. Cir. 1973).
138. Id. at 650-51 (Bazelon, C.J., concurring).
139. 485 F.2d 1031 (D.C. Cir. 1973) (per curiam).
140. See id. at 1033.
141. 491 F.2d 59 (D.C. Cir. 1974). Chief Judge Bazelon concluded: '‘Given the 

inconclusiveness of appellant’s evidence and the existence of contrary views, we are 
unable to find that the F.A.A.’s decision was unreasonable.” Id. at 62-63.

142. Judge Leventhal’s opinions indicate a firm view that the reviewing court 
can in appropriate cases remand for procedures in addition to the minimum notice 
and comment required by section four of the Administrative Procedure Act. 5 U.S.C. 
§ 553 (1970). This was stated generally in American Air Lines, Inc. v. CAB and 
in Kennecott Copper Corp. v. EP A. See Kennecott Copper Corp. v. EPA, 462 F.2d 
846, 850 (D.C. Cir. 1972); American Airlines, Inc. v. CAB, 359 F.2d 624, 631-32 
(D.C. Cir. 1966). The District of Columbia Circuit also has approved additional 
procedures. See, e.g., Public Serv. Comm’n v. FPC, 487 F.2d 1043, 1080 (D.C. Cir. 
1973) (per curiam) (remand for agency consideration of petitioner’s challenge); 
Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 392-93, 402 (D.C. Cir. 1973) 
(remand for manufacturer comment); International Harvester Co. v. Ruckelshaus, 
478 F.2d 615, 649-50 (D.C. Cir. 1973) (remand to provide opportunity for cross- 
examination); Environmental Defense Fund, Inc. v. EPA, 465 F.2d 528, 541 (D.C. 
Cir. 1972) (remand for new evidence); Holm & Co. v. Hardin, 449 F.2d 1009, 1016 
(D.C. Cir. 1791) (remand for oral argument).

143. 478 F.2d 615 (D.C. Cir. 1973).

ADDITIONAL PROCEDURES

The District of Columbia Circuit is leading the way toward re
quiring agency rulemaking procedures beyond those specified by 
statute. Judge Leventhal has erected most of the milestones in this 
hazardous territory;142 but Chief Judge Bazelon seems prepared to 
go at least as far. International Harvester Co. v. Ruckelshaus,143 
dealing with the difficult evidence bearing on automobile emission 
systems, found Chief Judge Bazelon unwilling to examine the merits 
as closely as did Judge Leventhal but prepared to go con
siderably further in requiring full cross-examination and even to 
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abrogate the statutory 60-day decision period if necessary.144 More
over, in Public Service Commission v. FPC115 he added an issue to 
those specified by Judge Leventhal to be reconsidered, with addi
tional evidence and reasons, by the agency.140

144. See id. at 651-52 (Bazelon, C.J., concurring).
145. 487 F.2d 1043 (D.C. Cir. 1973) (per curiam).
146. Compare id. at 1087-88 (Bazelon, C.J.) with id. at 1054 (Leventhal, J.).
147. 439 F.2d 584 (D.C. Cir. 1971).
148. Id. at 597-98.

The Courts, the Agencies, and Responsible Government

Chief Judge Bazelon, in Environmental Defense Fund, Inc. v. 
Ruckelshaus,141 flung wide the gates leading to a better world:

We stand on the threshold of a new era in the history of the 
long and fruitful collaboration of administrative agencies and 
reviewing courts. For many years, court’s have treated ad
ministrative policy decisions with great deference, confining judicial 
attention primarily to matters of procedure. . . . Courts occa
sionally asserted, but less often exercised, the power to set aside 
agency action on the ground that an impermissible factor had 
entered into the decision, or a crucial factor had not been con
sidered. Gradually, however, that power has come into more 
frequent use, and with it, the requirement that administrators 
articulate the factors on which they base their decisions.
. . . [However, strict] judicial review alone can correct only 
the most egregious abuses. Judicial review must operate to 
ensure that the administrative process itself will confine and 
control the exercise of discretion. . . . When administrators 
provide a framework for principled decision-making, the result 
will be to diminish the importance of judicial review by enhanc
ing the integrity of the administrative process, and to improve 
the quality of judicial review in those cases where judicial review 
is sought.148

We seek here an answer to the natural inquiry whether this passage 
is visionary rhetoric or, in truth, the key to a more effective and 
more responsible government. We conclude that it is a little of 
each.

THE PROBLEM OF INFORMAL ACTION

The popular estimate is that about 90 percent of the Govern
ment’s work is done by informal action of one form or another. 
Most of this informal action is very loosely structural and is typically 
conducted in the absence of published standards and without articu
lated explanations. Discrimination and injustice, if not inevitable, 
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are at least possible consequences of most of the Government’s work. 
All of this has become increasingly evident in the five years that 
have followed the publication of Professor Davis’s seminal study 
of the discretionary process.149

149. K. Davis, Discretionary Justice (1969).
150. See Maritime Administration, Annual Report, 1969, at 27.
151. Comm’r of Internal Revenue, Annual Report 1970, at 1; see Dep’t of 

Health, Education, and Welfare, Annual Report, 1970, at 275.
152. Gardner, The Procedures by Which Informal Action is Taken, 24 Ad. L. 

Rev. 155, 157-58 (1972). This paragraph is a modified extraction without a pedan
tic modernization of the figures from another article by one of the authors of this 
article. See id. That piece was an experimental and bravura effort to sketch a 
generalized statutory framework, which met with condemnation by every scholar 
who read it.

If the problem is plain to be seen, its cure is the reverse. One 
principle emerges with clarity: no generalized and mandatory solu
tion analogous to the Administrative Procedure Act as it is applied 
to formal hearings on the record can be devised to regulate informal 
action. The federal government carries out by informal means 
thousands of functions, each different from all others. No generaliza
tion can be true, and no proposal practicable if it reflects the cir
cumstances of one informal activity and is applied without re
examination to another. The annual volume of business may vary 
from the handling of four construction-differential subsidy contracts 
for ship construction150 to the processing of 113.1 million income 
tax returns or the issuance of 309.6 million payments to social security 
beneficiaries.151 The dollar amounts will range from the few cents 
involved in a claim for overdue postage to the several billions of 
dollars required to develop a new aircraft. One function will be 
discharged by a scandalously underemployed staff, another by a staff 
too overburdened to give thoughtful attention to any part of its 
business. One function has by long tradition been discharged with 
meticulous care for the rights of those affected, another by an equally 
long tradition of substantial indifference to individual consequences. 
Delay in decisions may be viewed within one agency as the normal 
prerogative of Government, but within another as unforgivable in
efficiency. There is, in short, an almost infinite diversity among the 
agency functions and practices. Only one generalization may be 
made safely: there can be no sound generalization about informal 
procedures.152

If this sprawling aggregation of thousands of essentially inde
pendent activities known as the Government of the United States 
is to be brought under control, one must have an extremely flexible 
means of supervision. There must be a capability of applying a broad 
principle to particular cases with a discrimination that will produce 
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diverse, and even apparently contradictory, results. The super
vision must be firm and authoritative. Finally, it seems better that 
the supervision be available to respond to calls for help than that 
it function as an inspector-general of the bureaucracy, which could 
of itself require a 10,000-man staff that would soon develop its own 
bureaucratic ways.

The courts, through judicial review of agency action, seem, of 
all our institutions, the best fitted for the task of supervising informal 
agency action. Yet, they can offer only a partial and imperfect 
solution to the problem. First, the coverage by the courts is very 
limited. The private citizen who has less than $20,000 at stake 
ordinarily would not be well advised to seek judicial review of 
agency action. Public interest organizations and firms are achieving 
some spectacular results in broadening the availability of judicial 
review, but they can never hope to pursue a numerically significant 
number of cases. Second, a considerable proportion of administra
tive action is immune from judicial review simply because of time 
constraints. If action must be taken promptly to be meaningful 
udicial reversal 18 months later can provide only emotional satis

faction.153 Conversely, as a sort of compensatory poetic injustice, 
if the agency is deeply concerned with time, it cannot seek Supreme 
Court relief from action by the courts of appeal.154 Finally, in many 
instances any form of review, judicial or administrative, that requires 
the investment of money or time would not be worthwhile. If, for 
example, there are 20 applicants for a single benefit that has been 
awarded to a nephew or a campaign contributor, any applicant who 
obtained reversal on review would receive only a 5.3 percent chance 
of ultimate success in obtaining the benefit.

153. The District of Columbia Circuit, which in 1973 averaged 11.7 months from 
the filing of the record to disposition, is the slowest circuit. Management Statistics, 
supra note 4, at DC-O. In administrative appeals the time interval from the filing 
of the record to disposition probably is longer than in the average case, and that 
time interval does not begin until the 60 days for the filing of the petition and the 
subsequent 40 days for the filing of the record have elapsed.

154. The Supreme Court, in its comparatively few recent ventures into judicial 
review of agency action, seems much more attached to the conventional limitations 
on review than is the District of Columbia Circuit. See, e.g., NLRB v. Bell Aero
space Laboratories, 416 U.S. 267 (1974) (agency not limited to adjudication in 
individual cases); United States v. Florida East Coast Ry., 410 U.S. 224, 235, 240 
(1973) (trial-type oral hearing not required for rulemaking); United States v. 
Allegheny-Ludlum Steel Corp., 406 U.S. 742, 753 (1972) (judicial review less strict 
where rulemaking involved). Under those limitations, we should expect the Supreme 
Court, if it granted certiorari, to reverse cases such as International Harvester Co. v. 
Ruckelshaus and Pillai v. CAB, but in neither case could the agency possibly invest 
the year or more necessary to obtain vindication. See Pillai v. CAB, 485 F.2d 1018 
(D.C. Cir. 1973) (review where agency discretion unsupported); International 
Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1971) (review where agency 
methodology inadequate).
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These limitations upon the effectiveness of judicial review are 
pervasive and very real. Yet, even if only a tenth—to take an 
arbitrary fraction—of informal government actions were practicably 
subject to judicial review, that possibility of review might affect 
a considerably broader range of governmental activity. For one 
thing, an agency could not be sure whether court action would be 
feasible for a disappointed party. More significantly, lessons learned 
in one case are likely to be applied by the agency in other cases that 
would not themselves reach the courts.

Above all, judicial review is the only generally available mechanism 
that now exists for the control of otherwise unconfined and unchecked 
informal administrative action. If the eloquent statement of Chief 
Judge Bazelon that introduces this section should prove prophetic, 
and not merely visionary, ours will be a far better government. In 
the paragraphs that follow, we examine and attempt to assess the 
particular areas of judicial review in which the vigor of the Bazelon 
court may offer promise or danger.

THRESHOLD ISSUES

At least the senior of the authors has an archaic distaste for a 
group of college students’ bringing railroad ratemaking and the 
Interstate Commerce Commission into the courts.155 Yet if the 
objective is to subject informal and discretionary governmental 
action to as much control as feasible, there can be no doubt that 
eased access to a reviewing court is a healthy and important de
velopment. Moreover, no doubts as to judicial power need be 
resolved; the barriers of standing, reviewability, and ripeness are 
largely judge-made and are freely open to judicial relaxation.

155. See ICC v. Students Challenging Regulatory Agency Procedures (SCRAP), 
412 U.S. 669 (1973).

156. The Administrative Conference of the United States has made 15 recom
mendations concerning informal agency functions and has conducted studies, not 
presented for Conference recommendation, of another 10 functions. The studies 
were conducted by diverse consultants and moved through the Conference bv diverse 
procedures. Yet, in 18 of the 25 inquiries, or 72 percent, the studies found an im
portant need for published regulations to advise of the standards of decision and 
agency procedures. It may illuminate the diversity and prevalence of the problem 
to indicate, with shortened titles, the agency functions studied that caused the Con
ference to conclude that published regulations are needed. Administrative Con
ference of the United States, Recommendations & Reports, No. 70-2 (SEC 

STANDARDS

The most pervasive defect in informal governmental action is the 
failure to promulgate regulations, announce policies, or make avail
able the precedents that in fact guide the informal decision.156 Courts 
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in theory offer a unique and flexible capability to force a crystalliza
tion and publication of regulations and standards. They are moving, 
rapidly and over a broad front, to put that capability into practical 
effect. In so doing, they have selected any of three theories as the 
foundation of their supervision.

One theory elevates the unfairness of absolute and uncontrolled 
discretion to constitutional dimensions and strikes down administra
tive action without standards as a violation of due process. This is 
the most widely used supervisory tool157 and is the natural founda
tion for forcing regulations upon state prison administrators.158 It 
has, however, the vice that “the uncertainty of the constitutional 
standard makes it impossible for correctional officials to anticipate 
what is required of them/’159 160 and therefore is hardly the best ap
proach to cure the uncertainty caused by the lack of standards.

No-Action Letters), No. 70-5 (Renegotiation Board), No. 71-2 (FOI Act Proce
dures), No. 71-3 (Articulation of Agency Policies), No. 71-4 (Grant Programs), 
No. 71-5 (I&NS—Change of Status), No. 71-9 (Enforcement in Grant Programs), 
No. 72-3 (Parole Board), No. 73-1 (Adverse Publicity), No. 73-2 (Alien Labor 
Certification), No. 74-1 (Grants in Aid), No. 74-3 (Mining Claims). Adminis
trative Conference of the United States, Studies, No. 73-1 (Land Sales Dis
closure—“Ministudy” series), No. 73-5 (Labor Organization Reporting), No. 73-9 
(New Community Guarantees), No. 73-11 (NSF Grants), No. 73-4 (Alien Labor 
Certification Advice). The “ministudy” program for the summer of 1974 is di
rected toward this single problem of the need for published regulations. Admin
istrative Conference of the United States 1973-74 Report.

157. See, e.g., Soglin v. Kauffman, 418 F.2d 163, 167 (7th Cir. 1969) (expul
sion of students for “misconduct”); Holmes v. New York City Housing Authority, 
398 F.2d 262, 265 (2d Cir. 1968) (applications for public housing); Overseas Media 
Corp. v. McNamara, 385 F.2d 308, 313-14 (D.C. Cir. 1967) (newspaper sale at 
overseas post exchanges); Hornsby v. Allen, 326 F.2d 605, 609-12 (5th Cir. 1964) 
(issuance of liquor licenses); Smith v. Ladner, 288 F. Supp. 66, 68-69 (S.D. Miss. 
1968) (charter of nonprofit corporations).

158. See, e.g., Procunier v. Martinez, 416 U.S. 396, 417 (1974) (mail censorship 
involving both free speech and due process); Sands v. Wainwright, 357 F. Supp. 
1062, 1090-91 (M.D. Fla 1973) (prison rules must be specified); Landown v. 
Royster, 333 F. Supp. 621, 644-45, 656 (E.D. Va. 1971) (regulations for prisoner 
conduct must be promulgated); Sinclair v. Henderson, 331 F. Supp. 1123, 1129 
(E.D. La 1971) (regulations for prisoner conduct must be promulgated).

159. Procunier v. Martinez, 416 U.S. 396, 407 (1974).
160. 5 U.S.C. § 552(a)(1) (1970).
161. Id.

A second approach is to restore section three of the Administrative 
Procedure Act100 to the coin of the realm. This provision of the 
Act requires publication in the Federal Register of all “adopted” 
rules and policies of general applicability.161 The conclusion that 
any rule or standard actually applied by the agency has been “adopted 
as authorized by law” or “formulated and adopted by the agency” 
within the meaning of the provision, and therefore must be pub
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lished, is only a short step from the provision. Justice Burger, then 
a circuit court judge, writing for the District of Columbia Circuit 
a decade ago, invalidated a contractor debarment by the Depart
ment of Agriculture because the rules and policies had not been 
published.162 This rationale recently has been followed by the Court 
of Appeals for the Fourth Circuit in another debarment case,163 but 
seems not to have been followed in other cases until the Supreme 
Court accepted it in Morton v. Ruiz164 as an alternative or related 
ground of decision.165

162. Gonzalez v. Freeman, 334 F.2d 570, 577-78 (D.C. Cir. 1964).
163. See W.G. Cosby Transfer & Storage Corp. v. Froehlke, 480 F.2d 498, 503 

(4th Cir. 1973).
164. 415 U.S. 199 (1974).
165. See id. at 235-36. When the Bureau of Indian Affairs declined welfare 

payments to off-reservation Indians, it necessarily formulated a rule, which the 
Administrative Procedure Act required to be published in the Federal Register. Id.

166. See, e.g., Water Pollution Control Act Amendments of 1972, § 2, 33 U.S.C. 
§ 1313(b)(1) (Supp. II, 1972); Clean Air Act of 1964, § 301, 42 U.S.C. § 1857g 
(a) (1970); The Shipping Act of 1916, § 7, 46 U.S.C. § 841(a) (1970).

167. 405 U.S. 199 (1974).
168. Id. at 231.
169. See K. Davis, supra note 30, § 2.09. With the atrophy of the constitutional 

doctrine that the Congress could not delegate legislative power without prescribing 
standards, Professor Davis finds an equivalent duty upon the agency to provide the 
standards that the Congress has omitted. See id.; Davis, A New Approach to Delega
tion, 36 U. Chi L. Rev. 713, 725-30 (1969). Judge Friendly’s dictum in Fook 
Hong Mak v. Immigration and Naturalization Service is to the same effect: “When 
legislative bodies delegate discretionary power without meaningful standards, admin
istrators should develop standards at the earliest feasible time, and then, as cir
cumstances permit, should further confine their own discretion through principles 

We find the third approach to be the most satisfactory. When 
the Congress enacts, as it usually does, a statute with extremely 
general and vague standards, it can be said by plain implication to 
have cast upon the administering agency the duty of formulating 
regulations and standards sufficient to permit application of the 
statutory standards to specific cases. That implication is nearly ex
press when the statute also authorizes regulations, and is entirely 
express when it directs that regulations be promulgated.166 This 
third approach seems to underlie the primary analysis of Justice 
Blackmun, writing for an unanimous Court, in Morton v. Ruiz:167

The power of an administrative agency to administer a congres
sionally created and funded program necessarily requires the 
formulation of policy and the making of rules to fill any gap 
left, implicitly, by Congress.168

This, without the constitutional overtones, seems to be essentiallv 
the approach urged by Professor Davis as the “non-delegation 
doctrine.”169
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The court-enforced, or court-stimulated, development of agency 
regulations and published standards to confine discretionary action 
seems to us a major contribution to good government. In addition 
to the practical virtues of regularizing discretionary decisions and 
advising the public of what is in fact the governing law, the devel
opment has the structural virtue of leaving the agencies themselves 
responsible for the substantive content of their programs and less 
subject to ad hoc judicial reversal of particular actions.

REASONS

The requirement that the agency state reasons for its actions, so 
effectively advocated by Chief Judge Bazelon and now crystallized 
by the Supreme Court, is so salutary as to seem almost self-evidently 
necessary. We do not, accordingly, stop to rejoice or to praise, but 
note instead—with some regret—two inherent limitations upon the 
reach of the doctrine. One limitation is practical. There are many 
agency functions conducted in such volume that individual explana
tion is not feasible. The checklist, such as the one effectively used 
by the Internal Revenue Service, is in high-volume functions an im
perative, though not completely satisfactory, substitute for stated 
reasons.170 Its utility depends upon the skill with which it is con
structed and the care with which it is used. Neither its construction 
nor its use is susceptible to much improvement from judicial review.

and rules." 435 F.2d 728, 730 (2d Cir. 1970), quoting K. Davis, Discretionary 
Justice 55 (1969).

It should be noted that the constitutional “non-delegation” doctrine, as applied 
to the Congress, received surprising new support in National Cable Television Ass’n., 
Inc. v. United States, — U.S. —, 42 U.S.L.W. 4306, 4307-8 (U.S. Mar. 24, 1974). 
Justice Douglas, writing for a unanimous seven-man Court, favorably cited Schecter 
Poultry Corp. v. United States, the Supreme Court’s most notable endorsement of 
the nondelegation principle. The Schecter decision had been a disfavored prece
dent, largely ignored by courts for decades.

170. Recommendation 72-3 of the Administrative Conference of the United States 
suggests that the Board of Parole, faced with about 90 decisions per working day, 
use a checklist with a sentence or two of individual explanation. Administrative 
Conference of the United States, Recommendations and Reports, No. 72-3.

171. See, e.g., Secretary of Agriculture v. United States, 347 U.S. 645, 654 (1954); 
SEC v. Chenery Corp., 318 U.S. 80, 94 (1943); Phelps Dodge Corp. v. NLRB, 313 
U.S. 177, 196-97 (1941).

The second limitation has a more theoretical foundation. We find 
some difficulty in grounding the requirement of stated reasons on 
either the due process clause or on an implication from a statute. 
There is no such difficulty in deriving it from the function of judicial 
review itself; a court cannot properly review unless it knows why 
the agency took the action under review.171 This formulation of 
the basis of the requirement of reasons implies a second limitation
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on the full scope of the requirement of stated reasons. It seems to 
render the requirement operative only in respect of agency actions 
that will or might be subject to judicial review and thus to leave no 
effective requirement except the force of analogy for the cases not 
reviewed.

Procedures

The District of Columbia Circuit, we believe, stands alone in its 
practice of frequently remanding disputes to agencies for the im
plementation of procedures beyond those required by statute, a 
practice we believe to be unfortunate. That belief does not rest 
upon a view that the required procedures were inappropriate; one 
cannot read the opinions in Holm & Co. v. Hardin,172 International 
Harvester Co. v. Ruckelshaus,173 or Portland Cement Association v. 
Ruckelshaus174 without agreeing that the extra-statutory procedures 
there directed would contribute greatly to the soundness of the 
agency action. Our disagreement rests, rather, on our inability to 
see the basis for the court’s authority and on our fear of its debilitat
ing practical consequences for the agencies.

172. 449 F.2d 1009 (D.C. Cir. 1971).
173. 478 F.2d 615 (D.C. Cir. 1973).
174. 486 F.2d 375 (D.C. Cir. 1973).
175. § 4, 5 U.S.C. § 553 (1970).
176. See Kennecott Copper Corp. v. EPA, 462 F.2d 846, 850 (D.C. Cir. 1972). 

In Kennecott Judge Leventhal explained the remand for more revealing reasons as 
“in aid of the judicial function” and footnoted a reference to American AirVnes v. 
CAB and Holm & Co. v. Hardin with the comment that they "establish that in 
a particular case fairness may require more than the APA minimum, but are not 
to be taken as suggesting in any way that the court considers” the EPA regula
tions “to require more than the written submissions specified by Congress.” Id.; 
see Holm & Co. v. Hardin, 449 F.2d 1009 (D.C. Cir. 1971); American Airlines v. 
CAB, 359 F.2d 624 (D.C. Cir. 1966). In International Harvester Co. v. Ruckel
shaus the necessities of judicial review were deemed to require a limited cross

The simplest and most typical case is that of rulemaking subject 
only to the notice and comment requirements of the Administrative 
Procedure Act.175 It can hardly be urged, and the court has not 
so claimed, that the Constitution requires in addition oral argu
ment, cross-examination, or a scrupulously provided opportunity to 
comment on agency data. Judge Leventhal is beginning to view 
the procedural reauirements, like the requirement of stated reasons, 
as deriving from the process of judicial review itself.176 Chief Tudge 
Bazelon seems to prefer the related but more broadly phrased view 
that with adequate agency procedures to bring out all considera
tions, he can more comfortably entrust to agency expertise the deci
sion on the merits. As he said, concurring in International 
Harvester:
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But in cases of great technological complexity, the best way for 
courts to guard against unreasonable or erroneous administrative 
decisions is not for the judges themselves to scrutinize the technical 
merits of each decision. Rather, it is to establish a decision
making process which assures a reasoned decision that can be 
held up to the scrutiny of the scientific community and the 
public.177

examination: “The procedures followed in this case, whether or not based on rulings 
that were ‘mistaken’ when made, have resulted in a record that leaves this Court 
uncertain . . . .” 478 F.2d 615, 649 (D.C. Cir. 1973); see Leventhal, supra note 3. 
In his article, Judge Leventhal quite explicitly declared that “inadequate procedures, 
like inadequate findings, would lead to a remand in aid of the function of appellate 
review rather than a declaration that the order as issued was invalid for inadequate 
procedures.” Id. at 539.

177. 478 F.2d 615, 652 (D.C. Cir. 1973) (Bazelon, C.J., concurring).
178. Id.
179. Leventhal, supra note 3, at 538.
180. The estimate of 5,000 is based on the following fact: during the weeK of 

April 1 to April 5, 1974, some 98 rulemaking notices and unnoticed rules were pub
lished. See 39 Fed. Reg. 11855-12720 (1974).

To allow the cross-examination he considered necessary for sound 
judicial review, the Chief Judge was prepared to abrogate the 
statutory 60-day period for decision.178 Judge Leventhal, in post 
hoc rejoinder, said, “In the absence of restraints in the interest of 
fairness, which have an aura of both constitutional requirement and 
implied legislative accord, I think a court has no principled basis 
for overriding a clear-cut sixty-day mandate.”179 Our agreement 
with Judge Leventhal would go one step further to ask on what 
principled basis, short of constitutional compulsion, a court can direct 
limited cross-examination in a rulemaking procedure that the Con
gress has declared may be done by notice and comment alone.

Our fear of the practical consequences of requiring procedures 
beyond those required by statute rests on the quandary into which 
the agencies are cast as they structure their rulemaking procedures. 
If the District of Columbia Circuit adheres to its views, it will in 
some cases rule the statutory procedure of notice and comment in
adequate. The court’s decision will typically occur about two years 
after the rulemaking notice is composed. A remand for additional 
procedures could often have devastating consequences for the agency 
program. Federal agencies issue about 5,000 notice and comment 
regulations a year.180 No one can be confident, even after the 
regulation is issued and briefs and argument in the court of appeals 
are completed, that the agency procedures will be held adequate. 
No living man could analyze the subtle shadings in the District of 
Columbia Circuit opinions and determine in advance of the regula
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tion and in advance of the protest and controversy just what pro
cedures might in the end be held necessary. Consequently, when 
rulemaking calls for expedition, agency counsel cannot do other 
than advise the agency to proceed with notice and comment and to 
hope for the best if the regulation is brought under judicial review. 
This is not a very good way to run the government. Yet it seems 
better than converting the whole of notice and comment rulemaking 
into procedures made awkwardly elaborate from fear of distant 
reversals.

Scope of Review

We have little to say about the scope of judicial review of in
formal agency action except to emphasize the traditional virtues of 
judicial restraint. To use the vivid example of International Har
vester,181 we do not believe that the courts should reach a judgment 
either that the agency has not proven its mastery of automobile 
emission technology or that it would more surely be right if it opened 
rulemaking to cross-examination. For better or for worse, the Con
gress has committed decisions such as these to the agencies.

181. International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973).

We believe that traditional judicial restraint leads to better, rather 
than worse, results. One cannot read International Harvester with
out concluding that Leventhal, the judge, had a surer grasp of emis
sion technology than did Ruckelshaus, the defendant, nor without 
concluding that the search for truth would have been much ad
vanced by the cross-examination sought by Chief Judge Bazelon. But 
important as the issues in that case were, the overall relations between 
the court and agency are even more important. On two independent 
grounds, we consider either opinion in International Harvester to 
contain the seeds of danger.

One ground is “expertise,” a term in current disfavor because of 
decades of overuse. The fact remains that men of ordinary ability 
who have spent some time, in the case of agency heads and mem
bers, or many years, in the case of the staff, dealing with specialized 
issues do have a special competence in their fields. In unnoticed 
accretions prior proceedings, luncheon conversations, the daily press, 
and countless other sources add to their knowledge and understand
ing. As a rule, we consider their judgment likely to be better than 
that of the most brilliant of judges, confined as the judge is to the 
accidents of a single record and perhaps influenced by the skill 
or the ineptitude of the accidentally chosen counsel. As a rule, the 
confusion and delays of cross-examination are more likely to be of 
comfort to the reviewing court than they are to be of real aid to 
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men already familiar, personally or through their staffs, with the 
issues.

The District of Columbia Circuit has not been conspicuous in its 
endorsement of agency “expertise.” But, if Judge McGowan writing 
for the majority, including Chief Judge Bazelon, in Union of Con
cerned Scientists v. AEC182 has correctly foretold the future, the court 
may be a compulsory adherent of agency “expertise.” After 48 pages 
of closely reasoned opinion, Judge McGowan concluded:

182. 499 F.2d 1069 (D.C. Cir. 1974).
183. Id. 1094.
184. By the same token, the 54 District of Columbia opinions in 1973 relating 

to district court review of agency action show that the circuit court put the matter 
to rest in 25 cases and required further proceedings, by the agency or by the dis
trict court, in 29 cases, or 54 percent.

185. See Portland Cement Ass’n v. R'uckelshaus, 486 F.2d 375 (D.C. Cir. 1973). 
See also Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584 (D.C. Cir. 
1971) (agency error consisting of inaction).

It is patent from the foregoing that, despite the procedural nature 
of the issues raised, we have had to deal with subject matter 
ranging far beyond the normal ken of judges. This case is only 
one among many such these days, and, thus, suggests the extra
ordinary tasks that the seemingly endless statutory proliferation 
of judicial review of agency action is imposing on the federal 
courts. How meaningful judicial review on this scale can be 
over any sustained period of time, at least if not invariably 
invoked with an acute sense responsibility and a willingness to 
recognize that many of these more esoteric battles must largely 
be won or lost at the agency level, is problematic.183

Our second reason for endorsing judicial restraint is time. The 
typical agency is going to be slow to act in the best of circumstances. 
If, a year or two after is does act, the proceeding is remanded to 
start again, the costs of delayed action often can be high. In 1973, 
according to our count of the slip opinions of the District of Columbia 
Circuit, the court entered 51 opinions on direct review of admin
istrative agencies; of these, 31 cases, or 61 percent, resulted in a 
remand for further proceedings.184 Occasionally, the court has 
remanded a case and then, on the second review, remanded again.185 
In much, though by no means all, of government one could properly 
prefer possibly erroneous action today in place of possibly correct 
action two years later. The government of men rests more on rough 
judgment than on perfect syllogism, and the probing and polishing 
of that rough judgment in a possibly vain effort to draw closer to 
certainty often may not be worth some years of delay.
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Conclusion

Putting aside our one clear complaint, that against exacting pro
cedures beyond those required by the Congress, the cause of responsi
ble government has been well served by the District of Columbia 
Circuit and its Chief Judge. Chief Judge Bazelon has led the way 
in opening the court to any party with a real grievance and in 
moving toward a pragmatic insistence that the agencies act fairly. 
Yet, with only an occasional exception, he has allowed the agencies 
the freedom from judicial second-guessing that is essential to effective 
government. Our hopes for the next quarter-century of his work 
are as high as is our satisfaction with that of the past.
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1. Communications Act of 1934, § 402(b), 47 U.S.C. § 402(b) (1970). The 
House recently passed a bill to eliminate the requirement that licensing appeals be 
taken to the federal court of appeals in the District of Columbia. The bill is now 
under consideration in the Senate. See H.R. 12993, 93d Cong. 2d Sess. (1974); 120 
Cong. Rec. H 3414 (daily ed. May 1, 1974).

2. 47 U.S.C. §§ 151-609 (1970).
3. See Melody Music v. FCC, 345 F.2d 730, 733 (D.C. Cir. 1965).

The United States Court of Appeals for the District of Columbia 
Circuit is uniquely situated to play a major role in the development 
of communications law. All decisions in the radio licensing field must 
be appealed to that court,* 1 and the majority of other communications 
cases are appealed there because the Federal Communications Com
mission (FCC) and its specialized bar are located in the District 
of Columbia. In his 25 years on the court, Chief Judge Bazelon has 
had a great impact on three broad areas of communications law— 
the enforcement of the requirement that the FCC mold its actions 
to the dictates of the rule of law, the development of new substantive 
law, and the delineation of the proper role of the first amendment 
in broadcast regulation.

Insistence that the FCC Adhere to the Rule of Law

The court’s function on review is to ensure that the FCC has acted 
lawfully—that it has complied with the provisions of the Communica
tions Act of 1934,2 has set forth rational grounds for its actions,3 and 
has made findings supported by substantial evidence in the record 
viewed as a whole. This function assumes particular importance 
because, in the view of this author, the FCC has become dominated 
by the industry it is supposed to regulate, as have a number of 
regulatory bodies. The Commission consequently has failed on a 
number of occasions to perform its statutory obligation to serve the 
public interest rather than the private interests of the powerful ele
ments of the communications industries. Obviously, the reviewing 
court faced with these facts of regulatory life must assume a special 
burden of acting as a check on such arbitrary, unlawful action. 
Chief Judge Bazelon has been in the forefront of court rulings insist

[39]



40 The Georgetown Law Journal [Vol. 63:39

ing that the Commission follow the rule of law, which demands that 
the agency hold evidentiary hearings when there are material and 
substantial facts in dispute, that it set forth reasonable explanations 
for its actions, and that it not ignore significant public interest 
considerations.

The decisions of the District of Columbia Circuit reviewing the 
FCC’s comparative hearings provide examples of the standards set 
by Chief Judge Bazelon. In 1956, a majority of the United States 
Court of Appeals for the District of Columbia Circuit, led by Judge 
Prettyman, adopted in Pinnellas Broadcasting Co. v. FCC4 5 a largely 
“hands-off” policy with respect to review of FCC comparative tele
vision decisions? Chief Judge Bazelon, dissenting from this policy, 
vigorously argued that “this court, like the Commission, should be 
mindful of the public interest criterion which the statute prescribes 
as a condition precedent to a grant.”6 7 In a series of comparative cases 
in which Chief Judge Bazelon either dissented or wrote the majority 
opinion reversing the Commission, he continued to call for vigorous 
judicial application of the public interest criterion to the actions of 
the FCC.‘ That a number of authorities have severely criticized the 
television licensing process8 9 indicates that Chief Judge Bazelon’s 
emphasis on the need for vigorous review was warranted.

4. 230 F.2d 204 (D.C. Cir.), cert, denied, 350 U.S. 1007 (1956).
5. Id. at 206.
6. Id. at 212 (Bazelon, J., dissenting).
7. See, e.g., W.S. Butterfield Theatres, Inc. v. FCC, 237 F.2d 552, 556 (D.C. Cir. 

1956) (reversing the Commission); Sacramento Broadcasters, Inc. v. FCC, 236 F.2d 
689, 693-94 (D.C. Cir. 1956) (dissenting opinion); Fleming v. FCC, 225 F.2d 523, 
526 (D.C. Cir. 1955) (remand to the Commission).

8. See H. Friendly, The Federal Administrative Agencies 53-73 (1962); 
Landis, Report on Regulatory Agencies to the President-Elect (1960), in Separation 
of Powers and the Independent Agencies: Cases and Selected Readings, S. Doc. 
No. 49, 91st Cong., 1st Sess. 1301, 1359-60 (1969) (Lib. of Cong. Ref. Serv. No. 
12845); Ad Hoc Advisory Comm, on Allocations, 85th Cong., 2d Sess., Report 
on Allocations 9 (Comm. Print 1958) (additional views of Edward L. Bowles); 
Jaffe, The Scandal in TV Licensing, Harper’s Magazine, Sept. 1957, at 77; Schwartz, 
Comparative Television and the Chancellors Foot, 47 Geo. L.J. 655 (1959).

9. See, e.g., MG-TV Broadcasting Co. v. FCC, 408 F.2d 1257 (D.C. Cir. 1968) 
(comparative hearing ordered in attempted assignment of station permit); L.B. Wilson, 
Inc. v. FCC, 397 F.2d 717 (D.C. Cir. 1968) (Commission ordered to investigate 
transfer of control by corporate licensee); Citizens TV Protest Comm. v. FCC, 348 
F.2d 56 (D.C. Cir. 1965) (Commisison ordered to hold evidentiary hearings on 
effects of multiple ownership); Wrather-Alvarez Broadcasting Co. v. FCC, 248 F.2d 
646 (D.C. Cir. 1957) (Commission’s refusal to consider foreign station’s inferior 
programming in hearing on network affiliation of such station error); Beaumont Broad
casting Corp. v. FCC, 202 F.2d 306 (D.C. Cir. 1952) (refusal to allow full cross- 
examination of expert was abuse of discretion).

10. 202 F.2d 298 (D.C. Cir. 1952).

Chief Judge Bazelon’s insistence that the FCC follow the rule of 
law characterizes his opinions in other areas of the Commission’s 
work? Thus, in Democrat Printing Co. v. FCC10 he declared that 
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the FCC, in reaching a decision properly based on both qualitative 
and quantitative considerations, must consider the number of people 
and the nature of the local service to be affected by the interference 
resulting from the addition of a new station as well as the public 
interest to be served by that addition.11 In Melody Music, Inc. v. 
FCC12 he called on the Commission to explain why it had granted 
“license renewals to NBC without any mention of the network’s role 
in the deceptive quiz shows” but had refused to renew the license 
of a station owned by two producers of the shows.13 The court 
declared that the FCC could not treat those involved in the deception 
unequally.14 In Hall v. FCC15 Chief Judge Bazelon concluded that 
the Commission had acted arbitrarily when it prevented the appellant 
from basing a showing of service losses on the propagation curves 
used by the Commission to allocate stations and to measure overlap 
between stations.16 17

11. Id. at 301-02.
12. 345 F.2d 730 (D.C. Cir. 1965).
13. Id. at 732.
14. Id. at 733.
15. 237 F.2d 567 (D.C. Cir. 1956).
16. Id. at 575.
17. 225 F.2d 511 (D.C. Cir. 1955).
18. Id. at 515.
19. See Enterprise Co. v. FCC, 295 F.2d 165 (D.C. Cir. 1961); Enterprise Co. v. 

FCC, 265 F.2d 103 (D.C. Cir. 1959); Enterprise Co. v. FCC, 231 F.2d 708 (D.C. 
Cir. 1955), cert, denied, 351 U.S. 920 (1956). See also Hall v. FCC, 257 F.2d 626 
(D.C. Cir. 1958); Hall v. FCC, 237 F.2d 567 (D.C. Cir. 1956); Creenville Television 
Co. v. FCC, 221 F.2d 870 (D.C. Cir. 1955).

Perhaps the most outstanding example of Chief Judge Bazelon’s 
efforts to bring the rule of law to bear on the Commission is found 
in his opinion in Clarksburg Publishing Co. v. FCC.11 Clarksburg 
established that the Commission’s failure to hold a hearing on the 
important issue of undue concentration of control over the mass com
munications media was error. The carefully crafted opinion sets 
forth detailed analysis supporting its conclusions that “[h]owever un
wittingly, the Commission seems to have assumed the defense of 
its grant, rather than the public interest, as its primary role in the 
proceedings.”18

Some might argue that even Chief Judge Bazelon’s numerous and 
forceful opinions cannot really have a significant impact on a re
calcitrant agency; the agency will just “patch” again and again, take 
the minimum action necessary, and never truly focus on the public 
interest issue.19 Indeed, no judge can completely compensate for 
the deficiencies of an industry-dominated agency. However, this 
author strongly believes that Chief Judge Bazelon’s insistence upon 
the rule of law has had a very substantial and salutary impact on 
the FCC.
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In some cases, Chief Judge Bazelon’s opinions have left the Com
mission no opportunity to patch but instead have controlled the 
Commission’s action on remand. Thus, in Hush-A-Phone Corp v. 
United States20 his opinion simply held that American Telephone and 
Telegraph’s “tariffs, under the Commission’s decision, are an un
warranted interference with the telephone subscriber’s right reason
ably to use his telephone in ways which are privately beneficial 
without being publicly detrimental.”21 Further, Chief Judge Bazelon 
required, in Smith v. FCC22 the retention of the only AM classical 
music station in the District of Columbia and, in Functional Music, 
Inc. v. FCC 23 the maintenance of the availability of a largely un
interrupted background music format to Chicago and to other cities 
in which it was being employed. Chief Judge Bazelon’s actions also 
have had a deterrent effect on the Commission. Within my own 
experience, the Commission several times decided to hold a hearing 
because it feared review by a Bazelon-led court of a Commission 
decision to grant a license without first holding a hearing on the 
substantial questions of fact or law.

20. 238 F.2d 266 (D.C. Cir. 1956).
21. Id. at 269. By prohibiting interference with any privately beneficial use of 

the telephone that does not harm the public, the decision authorized the use of the 
Hush-a-Phone device and should have opened the door to other kinds of telephone 
attachments that met the rule of the case. The Commisison, however, allowed Ameri
can Telephone and Telegraph to maintain tariffs interfering with the individual’s right 
to use his telephone as outlined in IIush-A-Phone until 1968. See Carterfone, 13 
F.C.C.2d 420 (1968). In Carterfone the Commission relied on the principles enun
ciated 12 years earlier by Chief Judge Bazelon in Hush-A-Phone. See 13 F.C.C.2d 
at 423.

22. 247 F.2d 100 (D.C. Cir. 1957) (per curiam).
23. 274 F.2d 543 (D.C. Cir. 1958), cert, denied, 361 U.S. 813 (1959).

Even if the Commission continues to be remiss, the court should 
perform its duty fully and conscientiously. The court’s cynical avoid
ance of its responsibilities because of a pessimistic attitude would 
only compound the lawlessness of the situation. Chief Judge Bazelon, 
therefore, deserves commendation for leading the effort to ensure that 
the Commission examine the public interest considerations involved 
in an issue and set forth a reasonable explanation for the disposition 
of those considerations.

Development of New Substantive Law

Chief Judge Bazelon has been a major force in the development 
of important new principles in communications law, particularly of 
principles whose effects are to regulate competition within fields of 
communication and to serve the public interest more fully. The 
Hush-A-Phone decision discussed above expanded competition in 
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telephone service.24 In the field of cable television, Chief Judge 
Bazelon acted to sustain the authority of the FCC to regulate cable 
television in his well-reasoned opinion in Buckeye Cablevision, Inc. 
v. FCC,25 relied upon by the Supreme Court in its 1968 affirmance 
of the FCC’s authority to regulate cable television.26 Chief Judge 
Bazelon’s concurring and dissenting opinion in Pikes Peak Broad
casting Co. v. FCC27 further exemplified his concern with the public 
interest issues raised by the cable television controversy and sug
gested worthwhile new approaches to these issues. His opinion in 
Storer Broadcasting Co. v. United States28 affirmed the validity of 
the five-station limitation on VHF ownership29 30 and thus helped the 
Commission to erect a bulwark against further concentration in VHF, 
an important news media. Similarly, by sustaining the Commis
sion’s right to “require that an applicant demonstrate an earnest 
interest in serving a local community by evidencing a familiarity 
with the community’s particular needs and an effort to meet them” 
in Henry v. FCC,™ Chief Judge Bazelon sanctioned the Commis
sion’s ascertainment program.31

24. See notes 20-21 supra and accompanying text.
25. 387 F.2d 220 (D.C. Cir. 1967).
26. See United States v. Southwestern Cable Co., 392 U.S. 157, 161 (1968).
27. 422 F.2d 671, 682-85 (D.C. Cir.) (Bazelon, J., concurring and dissenting), 

cert, denied, 395 U.S. 979 (1969).
28. 240 F.2d 55 (D.C. Cir. 1956).
29. Id. at 56.
30. 302 F.2d 191, 194 (D.C. Cir.), cert, denied, 371 U.S. 821 (1962).
31. Id. See generally Primer on Ascertainment of Community Problems by Broadcast 

Applicants, 27 F.C.C.2d 650 (1971). Chief Judge Bazelon has supported other 
important Commission policies. For example, in Banzhaf v. FCC, in a long and care
fully reasoned opinion sustaining the validity of the Commission’s ruling in Television 
Station WCBS-TV, he supported the use of countercommercials to cigarette advertise
ments “as a public health measure addressed to a unique danger authenticated by 
official and congressional action.” Banzhaf v. FCC, 405 F.2d 1082, 1099 (D.C. Cir. 
1968), cert, denied, 396 U.S. 842 (1969); see Television Station WCBS-TV, 9 F.C.C. 
2d 921 (1967). See also Retail Clerks Local 880 v. FCC, 436 F.2d 248 (D.C. Cir. 
1970) (remand for full hearing in case involving refusal to sell boycott spots to striking 
union to counter employer’s regular store advertisements).

32. See Office of Communication of the United Church of Christ v. FCC, 359 F.2d 
994 (D.C. Cir. 1966); Communications Act of 1934, §§ 309, 311(a), 47 U.S.C. 309, 
311(a) (1970).

33. Office of Communication of the United Church of Christ v. FCC, 465 F.2d 
519, 527-28 (D.C. Cir. 1972).

The statutory framework of the Commissions jurisdiction estab
lishes a goal of public participation in Commission proceedings.32 
To implement that goal, Chief Judge Bazelon in 1972 reversed an 
FCC ruling that a broadcaster could not voluntarily reimburse a 
public interest group for its expenses when the petitioning public 
interest group and the broadcaster reached a settlement.33 The 
decision by Chief Judge Bazelon found the ruling inconsistent with 
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Commission practice in similar fields and authorized reimbursement 
because “the goal of facilitating public participation is necessarily 
furthered by the rule [allowing voluntary reimbursement] we have 
established above.”34 The opinion stressed that “public participa
tion in decisions which involve the public interest is not only valuable 
but indispensable.”35 36 Revealing his continued concern with effective 
public participation in the recent case of Bilingual Bicultural Coali
tion of Mass Media v. FCC,™ Chief Judge Bazelon noted the FCC’s 
dependence in the implementation of its racial discrimination rules 
on the possession by minorities of “some means for developing the 
reasons for statistical disparities”37 and suggested several new pro
cedures, including an innovative one of permitting challengers to 
take depositions in the petition-to-deny stage, that would provide 
minorities with those means.38

34. Id. at 527.
35. Id.
36. 492 F.2d 656 (D.C. Cir. 1974).
37. Id. at 659.
38. Id.

The list of cases containing Chief Judge Bazelon’s successful con
tributions to substantive communications law could be lengthened 
with further citations. However, some note should be taken of his 
unfortunate failure to persuade a majority of the judges of the 
District of Columbia Circuit to adopt his position in the VHF-UHF 
controversy. The FCC’s decision to intermix UHF and VHF has 
markedly shortchanged the public by restricting the number of 
effective television outlets throughout the nation. As a result, many 
communities lack adequate independent service, and the establish
ment of a fourth or fifth network is unlikely. Noncommercial tele
vision, the bulk of whose assignments are in the UHF range, faces 
a serious obstacle. The harmful consequences to the public from 
the misallocation of frequencies are very great. When the District 
of Columbia Circuit dealt with the intermixture issue in a crucial 
stay action, Chief Judge Bazelon’s dissenting opinion was accurate 
and prophetic:

Relying upon the undeniable fact that the VHF operations 
contemplated in the instant cases would inevitably destroy their 
UHF operations, our appellants petitioned the Commission to 
stay the VHF grants pending resolution of the new rule-making 
proceeding. This refusal frames the question on the merits of 
these appeals, namely, whether due process and common sense 
require the Commission to consider de-intermixture and other 
proposals as means of saving UHF before leaving it to face 
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certain destruction on the theretofore uncharted rocks of VHF 
competition.30

39. Coastal Bend Television Co. v. FCC, 231 F.2d 498, 501 (D.C. Cir. 1956).
40. 478 F.2d 594 (D.C. Cir.), cert, denied, 414 U.S. 914 (1973) (case involving 

validity of Commission directives advising broadcasters to exercise “responsibility” 
in playing “drug-oriented” records).

41. Id. at 604-05 (footnote omitted).
42. 473 F.2d 16, 63 (D.C. Cir. 1972), cert, denied, 412 U.S. 922 (1973).
43. Brandvwine-Main Line Radio, Inc., 24 F.C.C.2d 18 (1970).
44. 473 F.2d at 80. But cf. Robinson v. FCC, 334 F.2d (D.C. Cir.) (per 

curiam), cert, denied, 379 U.S. 843 (1964). In Robinson Chief Judge Bazelon joined 
the court’s per curiam opinion affirming the Commission’s denial of a license on the 
misrepresentation ground and avoided a first amendment issue similar to the one he 
confronted in Brandywine-Main Line. See id. at 536.

45. 473 F.2d at 80; see Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

It is a pity that Chief Judge Bazelon’s was a lone voice at that crucial 
juncture. Yet even this one setback reflects well on his judgment, 
and the foregoing recital of successes, which is only skeletal in nature, 
depicts a remarkable record of accomplishment.

Role of the First Amendment in Broadcast Regulation

In Yale Broadcasting Co. v. FCC39 40 Chief Judge Bazelon filed a 
separate statement that revealed his conviction that the broadcast 
media’s first amendment rights must be closely guarded:

In reviewing the Commission’s actions in technical areas . . . 
we must accord greater deference to its decisions. But no 
such deference is due in cases involving the Commission’s 
“public interest” regulation of program content. It is the “power 
to specify material which the public interest requires or forbids 
to be broadcast that carries the seeds of the general authority 
to censor . ... Courts have a special responsibility to protect 
First Amendment rights and a special expertise for doing so.41

Chief Judge Bazelon’s dissent in Brandywine-Main Line Radio, 
Inc. v. FCC42 provides one outstanding recent example of his 
concern with the full exploration of first amendment issues. The 
FCC had denied renewal of station WXUR’s license because of the 
station’s deception and its violations of the fairness doctrine.43 The 
court affirmed the FCC’s action because of WXUR’s misrepresenta
tion. Chief Judge Bazelon, dissenting, believed that the majority 
had inadequately examined the fairness doctrine, the “central aspect” 
of the case.44 Although giving lip service to the Supreme Court’s 
affirmance of the constitutionality of the fairness doctrine,45 Chief 
Judge Bazelon really premised his dissent on the belief that the 
doctrine is unconstitutional. In his view, the doctrine hinders the 
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realization of the first amendment goal of promoting “robust, wide- 
open” debate46 and constitutes a governmental intrusion into the 
realm of broadcast journalism that can no longer be justified as neces
sitated by the scarcity of broadcast channels.47 Further, he asserted 
that recent activities of congressional committees and the executive 
branch directed toward stifling the expression of specific viewpoints 
on broadcast media should be considered by anyone assessing the 
desirability of applying the fairness doctrine.48

46. 473 F.2d at 79.
47. Id. at 75-78.
48. Id. at 78.
49. See Lamar Life Broadcasting Co., 38 F.C.C. 1143 (1965), rov'd sub nom. 

Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994 (D.C. 
Cir. 1966).

50. See Columbia Broadcasting System, Inc. v. Democratic Nat’l Comm., 412 U.S. 
94 (1973). The Supreme Court in Columbia Broadcasting rejected the argument 
that the first amendment provides individuals or groups a right of access to broad
cast facilities for editorial advertisements. The Court observed that recognition of

I disagree with Chief Judge Bazelon’s conclusion on the fairness 
doctrine. The scarcity of broadcast channels still necessitates some 
governmental supervision of content. For example, only two VHF 
outlets reach Jackson, Mississippi; if the licensees on these two fre
quencies present only the viewpoints with which they agree, perhaps 
the segregationist viewpoint, they defeat wide-opea debate and cer
tainly do not act as public trustees.49 Further, the elimination of 
the fairness doctrine would leave the public interest in robust debate 
unprotected without accomplishing Chief Judge Bazelon’s goal of 
freeing the licensee from improper governmental pressure, for the 
FCC would have to continue to license stations in the public interest 
and could adopt rules under the public interest standard to govern 
licensing or operation. For example, a change in either the multiple 
ownership or the prime-time access rule would markedly affect the net
works, and the FCC could use a proposal to change either rule as 
improper leverage to affect new operations. Indeed, the FCC is 
much more likely to use this form of improper pressure than it is 
to abuse its power in the sensitive fairness area.

But if I disagree with Chief Judge Bazelon’s fairness doctrine 
conclusions, I strongly commend his raising of these points of con
cern. The issues are serious and substantial; the recent and well- 
publicized actions of the Nixon Administration against the broadcast 
media demonstrate that the possibility of abuse exists. The con
siderations raised by Chief Judge Bazelon should, therefore, be 
taken into account in the fashioning of policy. In light of these con
siderations, the least possible governmental intrusion into the realm of 
broadcast journalism consistent with maintenance of the public trustee 
concept should be the goal.50 In Chief Judge Bazelon’s apt terms:
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At present we simply do not know how to ideally resolve the 
conflict between diversity and freedom from regulation. Our 
awareness that conflicting values are at stake here is our best 
protection against falling into the abyss of dogmatism. We 
must remain open to new information and ideas. But at the 
present juncture and with the facts of this case, the current ap
proach of minimizing regulation except when diversity is most 
seriously threatened appears to be reasonably in accord with 
the goals of the Federal Communications Act and the First 
Amendment.51

such a constitutional right would inevitably push the Commission into reviewing, case 
by case, licensee operational decisions such as the determination of whether a view
point or group had received sufficient broadcast time. Id. at 126-27. The Court’s 
decision thus was influenced strongly by the beliefs that the enunciation of a consti
tutional right of access for editorial advertisements would result in excessive govern
ment involvement in the “day-to-day editorial decisions of broadcast licensees . . . ,” 
and that the “unmistakable Congressional purpose [is] to maintain—no matter how 
difficult the task—essentially private broadcast journalism held onlv broadly account
able to public interest standards.” Id. at 120; of. Miami Herald Publishing Co. v. 
Tornillo, 94 S. Ct. 2831 (1974) (state law providing candidate the right to reply 
to critical newspaper editorial held unconstitutional).

51. Citizens Comm, to save WEFM v. FCC, Civil No. 73-1057, at 9 (D.C. Cir.,
Nov. 15, 1973), vacated and remanded on rehearing, — F.2d — (D.C. Cir. Oct. 4, 
1974) (en banc). Chief Judge Bazelon filed with the en banc decision in WEFM a con
curring opinion exhaustively analyzing the relationship between the first amendment 
and broadcast regulation. See — F.2d at------- (Cir. No. 73-1057, at 1-35) (Bazelon,
C.J., concurring).

52. Yale Broadcasting Co. v. FCC, 478 F.2d 594, 606 (D.C. Cir. 1973) (footnote 
omitted).

Chief Judge Bazelon has stressed that in reviewing FCC cases in
volving the content of and access to broadcasting, courts should keep 
in mind “Lord Devlin’s recent warning: ‘If freedom of the press . . . 
perishes, it will not be by sudden death .... It will be a long time 
dying from a debilitating disease caused by a series of erosive 
measures, each of which, if examined singly, would have a good 
deal to be said for it.’ ”52 Chief Judge Bazelon’s record in communi
cations law shows a thorough and commendable devotion to the 
principle that courts must zealously guard this vital freedom.





THE FREEDOM OF INFORMATION ACT

Victor H. Kramer0 and David B. Weinberg00

Chief Judge David Bazelon’s interpretation of the Freedom of 
Information Act (FOIA),* 1 as expressed through his participation in 
12 cases,2 may seem an unusually narrow subject for a law review 
article. Yet that Act—now six years old—ranks with the Bill of 
Rights as a basis for the preservation of citizen’s confidence in gov
ernment, and Chief Judge Bazelon was among the first to appreciate 
its importance. Often called upon to resolve the difficult disputes in
evitably arising over the construction of a new and important statute, 
Chief Judge Bazelon has consistently retained an awareness of the 
Act’s high purposes—to keep the electorate informed of governmental 
operations and to discourage the inevitable tendency of all bureau
crats to hide mistakes. Thus, in Soucie v. David,3 he wrote:

• Lecturer in Law, University of Wisconsin (Fall 1974); Professor of Law and 
Director, Institute for Public Interest Representation, Georgetown University Law 
Center. B.A., Harvard College; LL.B., Yale University.

•• Attorney, Wald, Harkrader & Ross, Washington, D.C. B.A., Yale University; 
J.D., University of Pennsylvania; LL.M., Georgetown University. Mr. Weinberg was 
a Fellow at the Institute for Public Interest Representation when this article was written.

1. 5 U.S.C. §552 (1970).
2. See Robertson v. Butterfield, 498 F.2d 1031 (D.C. Cir. 1974); National Parks & 

Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Rural Housing Al
liance v. United States Dep’t of Agriculture, 498 F.2d 73 (D.C. Cir. 1974) (one of 
the authors was counsel for Rural Housing Alliance); Weisberg v. United States Dep’t 
of Justice, 489 F.2d 1195, 1203 (D.C. Cir. 1973) (Bazelon, C.J., dissenting), cert, 
denied, — U.S. —, 94 S. Ct. 2405 (1974); Cuneo v. Schlesinger, 484 F.2d 1086, 
1092 (D.C. Cir. 1973) (Bazelon, C.J., concurring), cert, denied, 415 U.S. 977 (1974); 
Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710 (D.C. Cir. 1973), 
cert, granted, — U.S. —, 94 S. Ct. 2602 (1974) (No. 73-1316) (Grumman II); 
National Cable Television Ass’n v. FCC, 479 F.2d 183 (D.C. Cir. 1973); Sterling 
Drug Inc. v. FTC, 450 F.2d 698, 712 (D.C. Cir. 1971) (Bazelon, C.J., concurring 
and dissenting); Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971); Grumman Air
craft Eng’r Corp. v. Renegotiation Bd., 425 F.2d 578 (D.C. Cir. 1970) (Grumman 
I); Bristol-Myers Co. v. FTC, 424 F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 
(1970); American Mail Line, Ltd. v. Gulick, 411 F.2d 696 (D.C. Cir. 1969).

3. 448 F.2d 1067 (D.C. Cir. 1971).

Congress passed the Freedom of Information Act in response 
to a persistent problem of legislators and citizens, the problem 
of obtaining adequate information to evaluate federal programs 
and formulate wise policies. Congress recognized that the public 
cannot make intelligent decisions without such information, and 
that governmental institutions become unresponsive to public

[49]
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needs if knowledge of their activities is denied to the people and 
their representatives.4

4. Id. at 1080; accord, Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 
17 (1974).

5. The Chief Judge has been called upon most frequently to decide cases involving 
exemption five, the interagency, intra-agency memorandum exemption. See Cuneo v. 
Schlesinger, 484 F.2d 1086 (D.C. Cir. 1973), cert, denied, 415 U.S. 977 (1974); 
Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710 (D.C. Cir. 1973), 
cert, granted, — U.S. —, 94 S. Ct. 2602 (1974) (No. 73-1316) (Grumman II); 
National Cable Television Ass’n v. FCC, 479 F.2d 183 (D.C. Cir. 1973); Sterling 
Drug Inc. v. FTC, 450 F.2d 698 (D.C. Cir. 1971); Soucie v. David, 448 F.2d 1067 
(D.C. Cir. 1971); Bristol-Myers Co. v. FTC, 424 F.2d 935 (D.C. Cir.), cert, denied, 
400 U.S. 824 (1970); Freedom of Information Act, 5 U.S.C. § 552(b)(5) (1970).

The Chief Judge also has participated in cases discussing exemptions one, two, 
three, four, six, and seven. See Rural Housing Alliance v. United States Dep’t of Agri
culture, — F.2d — (D.C. Cir. June 3, 1974) (Civ. No. 73-1771) (exemptions five, six, 
seven); Robertson v. Butterfield, 498 F.2d 1031 (D.C. Cir. 1974) (exemption three); 
National Parks & Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974) 
(exemption four); Cuneo v. Schlesinger, 484 F.2d 1086 (D.C. Cir. 1973), cert, denied, 
415 U.S. 977 (1974) (exemption two); Sterling Drug Inc. v. FTC, 450 F.2d 698
D.C. Cir. 1971) (exemption four); Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971)
(exemptions one, four); Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 425 
F.2d 578 (D.C. Cir. 1970) (exemptions three, four); Bristol-Myers Co. v. FTC, 424
F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970) (exemptions four, seven);
see Freedom of Information Act, 5 U.S.C. §§ 552(b)(1 )-(4), (6), (7) (1970).

Only exemptions eight and nine have escaped the Chief Judge’s attention. How
ever, only one court has ever been called upon to consider exemption eight and ap
parently no court has considered exemption nine. See M.A. Shapiro & Co. v. SEC, 
339 F. Supp. 467, 470 (D.D.C. 1972) (exemption eight); Freedom of Information 
Act, 5 U.S.C. §§ 552(b)(8)-(9) (1970).

6. See Soucie v. David, 448 F.2d 1067, 1076-77, 1080 (D.C. Cir. 1971).
7. See id. at 1077 & n.39; cf. American Mail Line, Ltd. v. Gulick, 411 F.2d 696, 

699 (D.C. Cir. 1969). See also notes 84-95 infra and accompanying text.
8. See Soucie v. David, 448 F.2d 1067, 1077 n.39 (D.C. Cir. 1971); Bristol-Myers 

Co. v. FTC, 424 F.2d 935, 938 & n.9 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); 
of. American Mail Line, Ltd. v. Gulick, 411 F.2d 696, 705 (D.C. Cir. 1969) (burden 

The Freedom of Information Act’s general rule is simple: govern
ment records shall be freely available upon request by any person. 
Unfortunately, however, many provisions of the FOIA, particularly 
its vague and confusing provisions establishing exemptions from the 
general disclosure rule, were not clearly drafted. Thus, the Act leaves 
considerable room for interstitial judicial legislation.

The scope of Chief Judge Bazelon’s concern with the Act has been 
broad. Cases in which he has participated have discussed all but 
one of the statutory exceptions that have been litigated under the 
Act.5 Further, in addressing the several other most important prob
lems in the application of the FOIA, he has emphasized the broad 
scope of the Act,6 has confirmed the equity power of courts to enforce 
the Act as a whole7 while rejecting the contention that this power 
allows courts to add to the exemptions listed in the Act,8 and has led 
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the way in the development of appropriate techniques for the evalua
tion of documents claimed to be exempt.9

on Government to show exemption). But cf. Rural Housing Alliance v. United States 
Dep’t of Agriculture, 498 F.2d 73, 80 (D.C. Cir. 1974) (Government need only show 
files were compiled for “adjudicative or enforcement purposes”).

9. See Cuneo v. Schlesinger, 484 F.2d 1086, 1092 (D.C. Cir. 1973) (Bazelon, C.J., 
concurring), cert, denied, 415 U.S. 977 (1974); National Cable Television Ass’n 
v. FCC, 479 F.2d 183, 194-95 (D.C. Cir. 1973); Sterling Drug Inc. v. FTC, 450 F.2d 
698, 715-16 (D.C. Cir. 1971) (Bazelon, C.J., concurring and dissenting); Soucie v. 
David, 448 F.2d 1067, 1079-80 (D.C. Cir. 1971); Bristol-Myers Co. v. FTC, 424 
F.2d 935, 938-39 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970). See also notes 
49-75 infra and accompanying text.

10. See Weisberg v. United States Dep’t of Justice, 489 F.2d 1195 (D.C. Cir. 1973) 
(en banc), cert, denied, — U.S. —, 94 S. Ct. 2405 (1974); id. at 1203 (Bazelon, C.J., 
dissenting). Weisberg originally had been heard by a panel consisting of Chief 
Judge Bazelon, Senior Judge Danaher, and District Judge Kaufman, sitting by desig
nation. Judge Kaufman had written the panel’s decision. Chief Judge Bazelon filed 
a concurrence and Judge Danaher dissented. Judge Danaher wrote the opinion for 
the court’s subsequent en banc decision, which superseded the unreported Kaufman 
opinion.

11. See Cuneo v. Schlesinger, 484 F.2d 1086, 1092 (D.C. Cir. 1973) (Bazelon, 
C.J., concurring), cert. denied, 415 U.S. 977 (1974); Sterling Drug Inc. v. FTC, 450 
F.2d 698, 712 (D.C. Cir. 1971) (Bazelon, C.J., concurring and dissenting).

12. 5 U.S.C. § 552(a) (1970).
13. Freedom of Information Act, 5 U.S.C. § 552(a)(1) (1970).
14. Id., 5 U.S.C. § 552(a)(1)(B) (1970). '
15. Id., 5 U.S.C. § 552(a)(2) (1970).

Some have said that Chief Judge Bazelon has leapt too willingly 
to his task. Indeed, on one occasion his interpretation was rejected 
by every other member of his own court, which reversed en banc 
a decision addressing the “investigational files” exemption.10 On two 
other occasions, Chief Judge Bazelon found himself only in partial 
agreement with his fellow jurists.11 On all other occasions thus far, 
however, the Chief Judge’s cases have stood as the law of the Act, 
despite efforts to obtain Supreme Court or en banc review.

Freedom of Information Act

The provisions of the Freedom of Information Act’s first section, 
section 552(a),12 may be conveniently divided into three parts. The 
first paragraph of the section13 requires all federal agencies to pub
lish in the Federal Register information that citizens need in order 
to deal effectively with the agency, such as a description of the 
agency’s organization, a statement of its rules of procedure, and an 
explanation of how agency functions are “channeled and determined.”14 
The second paragraph15 requires that each agency “make available 
for public inspection and copying” a variety of other materials, in
cluding final opinions, adopted but not otherwise published state-
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ments of policy, and administrative staff manuals “that affect a 
member of the public.”16 Finally, the third paragraph,17 upon which 
most FOIA controversy has focused, requires agencies to make 
“promptly available” all “identifiable records” requested by “any 
person.”18 This paragraph also grants the federal district courts juris
diction to require reluctant agencies to produce requested documents.19 

The Act’s second section, section 552(b),20 lists nine types of 
material exempt from the requirements of section 552(a). A few 
of these exemptions are quite clearly stated; for example, exemption 
nine covers “geological and geophysical information and data, includ
ing maps, concerning wells.”21 Most of the exemptions, however, 
are considerably less lucid, exempting such material as “records 
related solely to the internal personnel rules and practices of an 
agency”22 and “files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy.”23 Paragraph five exempts 
“inter-agency or intra-agency memorandums or letters” that would 
not be “available by law to a party other than an agency in litigation 
with the agency.”24 The latter phrase also modifies exemption seven, 
which covers “investigatory files compiled for law enforcement 
purposes,”25 but apparently has a significantly different impact in the 
two exemptions.20

As these excerpts indicate, the FOIA hardly represents the apogee 
of legislative draftsmanship. Despite, or perhaps because of, the years 
of hearings that preceded its enactment, a statute resulted that has 
been properly described as a “shabby product,”27 “awkwardly drawn.”23 

16. Id., 5 U.S.C. § 552(a)(2)(C) (1970).
17. Id., 5 U.S.C. § 552(a)(3) (1970).
18. Id. Although paragraph 552(a)(3) states that records shall be made available 

to “any person,” some courts, when first faced with FOIA requests for information, 
considered evidence of the requester’s purpose when determining whether to compel 
disclosure. Chief Judge Bazelon rejected this approach and his position has been 
adopted by the Supreme Court. Compare EPA v. Mink, 410 U.S. 73, 79, 92 (1973) 
with Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 425 F.2d 578, 580, 582 
(D.C. Cir. 1970).

19.
20.
21.
22.
23.
24.
25.
26.

(D.C. Cir. 1973), cert, denied,
with Sterling Drug Inc. v. FTC, 450 F.2d 698, 704-05 (D.C. Cir. 1971) (exemption 
five).

27. Davis, The Information Act: A Preliminary Analysis, 34 U. Chi. L. Rev. 761, 
807 (1967).

28. Epstein v. Resor, 421 F.2d 930, 932 (9th Cir.) (Merrill, J.), cert, denied, 398 
U.S. 965 (1970). Ambiguity and vagueness are not limited to the Act’s exemption

Freedom of Information Act. 5 U.S.C. § 552(a)(3) (1970).
Id., 5
;j., 5
Id., 5

5
5

Id., 5
Compare Weisberg v. United States Dep’t of Justice, 489 F.2d 1195, 1203 n.15,

— U.S. —, 94 S. Ct. 2405 (1974) (exemption seven)

Id

Id 
Id

u.s.c. 
U.S.C. 
U.S.C. 
U.S.C. 
U.S.C. 
U.S.C.

§ 552(b) (1970).
§ 552(b)(9)
§ 552(b)(2)
§ 552(b)(6)
§ 552(b)(5)
§ 522(b)(7)

(1970).
(1970).
(1970).
(1970).
(1970).

9

9
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Moreover, the normal guides to statutory interpretation do not pro
vide much aid in resolving the meaning of the unclear provisions. The 
Act’s legislative history generally “establishes that the primary purpose 
of the Freedom of Information Act was to increase the citizen’s access 
to government records,* 29 but is often of little help in disentangling 
specific confusions; the two comittee reports included in the history 
ignore some problems30 and contain contradictory language about 
others.31 Furthermore, since the statute is new, a substantial body 
of precedent describing its boundaries is only now developing.

provisions. For example, while subparagraph 552(a)(2)(A) requires agencies to 
“make available for public inspection and copying” their “final opinions,” the Act 
nowhere specifies what constitutes a final opinion or clearly indicates what course of 
action a citizen should follow if he seeks an opinion characterized by the agency involved 
as not final. See 5 U.S.C. § 552(a)(2)(A) (1970). Paragraph 552(a)(3) describes 
a procedure for obtaining “identifiable records,” but excludes those “made available 
under paragraphs (1) and (2) of this subsection . . . .” See Irons v. Schuyler, 465 
F.2d 608, 610-13 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); 5 U.S.C. § 552(a) 
(3); notes 84-95 infra and accompanying text.

29. Bristol-Myers Co. v. FTC, 424 F.2d 935, 938 (D.C. Cir.), cert, denied, 400 
U.S. 824 (1970).

30. See National Parks & Conservation Ass’n v. Morton, 498 F.2d 765, 767-68 
(D.C. Cir. 1974); American Mail Line, Ltd. v. Gulick, 411 F.2d 696, 699-700 (D.C. 
Cir. 1969); S. Rep. No. 813, 89th Cong., 1st Sess. (1965); H.R. Rep. No. 1497, 89th 
Cong., 2d Sess. (1966).

31. See Frankel v. SEC, 460 F.2d 813, 818 (2d Cir.) (Oakes, J., dissenting), 
cert, denied, 409 U.S. 889 (1972); Soucie v. David, 448 F.2d 1067, 1077 n.39 (D.C. 
Cir. 1971); S. Rep. No. 813, supra note 30; H.R. Rep. No. 1497, supra note 30.

32. Freedom of Information Act, 5 U.S.C. § 552(a) (1970).
33. 5 U.S.C. §§551-59, 701-06, 1305, 3344, 5362, 7521 (1970).
34. See Administrative Procedure Act §2(a), 5 U.S.C. § 551 (1970).
35. Some federal authorities are statutorily exempt from much of the Administrative 

Procedure Act. See Economic Stabilization Act of 1970, § 207, 12 U.S.C. § 1904 
(Supp. Ill, 1973) (Cost of Living Council); Renegotiation Act of 1951, § 111, 50 
U.S.C. App. § 1221 (1970) (Renegotiation Board).

Crucial Definitions

The FOIA presents two threshold questions: what are the mean
ings of “agency” and “identifiable records” in paragraph 552(a)(3)? 
The meaning of the term “agency” must be determined because the 
FOIA requires only “each agency” to make records available to the 
public,32 if an arm of the Government is not properly classified as 
an “agency,” it is free to remain as secretive as it wishes. The term’s 
meaning is not resolved by the FOIA, which includes no definitional 
section, but it is somewhat clarified by the Administrative Procedure 
Act (APA),33 of which the FOIA is a part. The APA’s definition 
of agency is sufficiently broad34 to allow few federal bureaucrats to 
ignore the FOIA mandates35 but still leaves room for potentially 
conflicting interpretations. Thus, arguably left unsettled by the 
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statute, the breadth of the term “agency” was clearly determined 
by Chief Judge Bazelon in Soucie v. David.36 The district court in 
Soucie had dismissed an action seeking a report on supersonic trans
ports on the grounds that the office issuing the report, the Office of 
Science and Technology (OST), was not an agency.37 Chief Judge 
Bazelon, citing committee reports on the organization of OST, the 
OST’s history of voluntary compliance with the APA, and the broad 
sweep of the APA definition of agency, firmly rejected the district 
court’s position and declared:

36. 448 F.2d 1067 (D.C. Cir. 1971); see notes 78-81 infra and accompanying text
37. See 448 F.2d at 1071.
38. Id. at 1073 (footnotes omitted). Questions about the definition of agency were 

raised again in the second Grumman case, where Judge Wright, with wnom Chief 
Judge Bazelon concurred, relied heavily on Soucie and concluded that since “Regional 
Boards serve as a discrete, decision-producing layer in the renegotiation process,” they 
are agencies subject to the strictures of the Freedom of Information Act. Grumman 
Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710 (D.C. Cir. 1973), cert, granted, 
- U.S. -, 94 S. Ct. 2602 (1974) (No. 73-1316).

39. Freedom of Information Act, 5 U.S.C. § 552(a)(3) (1970).
40. Fed. R. Civ. P. 8(a).
41. See American Mail Line, Ltd. v. Gulick, 411 F.2d 696 (D.C. Cir. 1969).

The statutory definition of agency is not entirely clear, but the 
APA apparently confers agency status on any administrative unit 
with substantial independent authority in the exercise of specific 
functions. While the primary purpose of the APA is to regulate 
the processes of rule-making and adjudication, administrative 
entities that perform neither function are nevertheless agencies, 
and therefore subject to the public information provisions of the 
APA, i.e., the Freedom of Information Act.38

Definition of the term “identifiable record”39 presents a second 
preliminary hurdle to the application of the FOIA because unless a 
citizen requests an “identifiable record,” an agency is under no 
statutory obligation to produce anything. While this requirement on 
first glance seems no more restrictive than the Federal Rules of Civil 
Procedure's demand for a “short and plain statement of the claim,”40 
the requirement can pose considerably more difficulty. Consider, 
for example, the problems faced by a citizen seeking data that formed 
the basis for an agency’s revision of its subsidy awards.41 Although 
the citizen could surmise that the agency did some cost analysis 
before changing the subsidy, he is hardly in a position to identify 
documents by title, name, or number. Of course, in some cases the 
agency order may cite the document. Chief Judge Bazelon made 
quite clear early in the judicial interpretation of the FOIA that in 
such a situation the citizen’s reference to the agency order will satisfy 
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the identification requirement.42 In many cases, however, the agency 
has made no identification, and the party requesting documents can 
only guess in his attempt to meet the “identifiable records” 
requirement.

42. See Bristol-Myers Co. v. FTC, 424 F.2d 935, 938 (D.C. Cir.), cert, denied, 
400 U.S. 824 (1970).

43. 479 F.2d 183 (D.C. Cir. 1973).
44. Id. at 190.
45. Id. (footnote omitted).
46. Id. at 192-93.
47. See Administrative Procedure Act §§ 10(c), (e), 5 U.S.C. §§704, 706 (1970).
48. 479 F.2d at 193 n.27.
49. 5 U.S.C. § 552(a)(3) (1970).
50. Section 552(a)(3), however, does provide contempt as the sanction for failure 

to obey a court’s ultimate order. Freedom of Information Act, 5 U.S.C. § 552(a)(3) 
(1970).

Chief Judge Bazelon addressed this problem in National Cable 
Television Association v. FCC.43 National Cable arose when 
the Federal Communications Commission refused to cull for a trade 
association documents relating to a Commission rulemaking but identi
fied by the trade association only “in terms of the functions they had 
served in the Commission’s development of the proposed fee 
schedule.”44 The district court affirmed the Commissions position, 
but Chief Judge Bazelon, strongly criticizing the Commission’s 
obstinacy, noted that the statutory language “places part of the 
responsibility for identifying the records on the agency itself. The 
responsibility of the person requesting the records is that he provide 
sufficient information to permit the agency to accomplish this duty.”45 
Agency identification should be particularly easy, the Chief Judge 
noted, when the information sought relates to an as yet unreviewed 
rulemaking since the agency would have, “by definition, already 
identified its supporting documents.”46 Indeed, since judicial review 
of the agency decision would involve the court’s consideration of 
whether the agency’s decision was arbitrary or capricious,47 “[t]he 
agency has a responsibility to maintain its ability to produce [the 
supporting documents] at least until final adjudication of the rule.”48 49

Procedure: In Camera Inspection of Documents 
Claimed to be Exempt

The FOIA places upon courts considering requests to enjoin agency 
refusal to produce records the duty to “determine the matter de 
novo,’,i[} but beyond this the Act is devoid of any instruction to 
the courts on how to proceed in considering requests for enforce
ment.50 This statutory vacuum and the unfortunate “enthusiasm for
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secrecy that seems all too often epidemic in our Government”51 
have forced courts to attempt to develop workable procedures for 
handling FOIA challenges.

51. Cuneo v. Schlesinger, 484 F.2d 1086, 1092 (D.C. Cir. 1973) (Bazelon, C.J., 
concurring), cert, denied, 415 U.S. 977 (1974).

52. 425 F.2d 578 (D.C. Cir. 1970).
53. The Renegotiation Board is exempt from all provisions of the Administrative 

Procedure Act except the FOIA. See Renegotiation Act of 1951, § 111, 50 U.S.C. 
App. § 1221 (1970).

54. Freedom of Information Act, 5 U.S.C. § 552(b)(4) (1970).
55. 425 F.2d 582 & n.18; see Freedom of Information Act, 5 U.S.C. § 551(2) 

(1970). See also Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 16 
(1974).

56. 425 F.2d at 582; accord, Bristol-Myers Co. v. FTC, 424 F.2d 935, 938-39 (D.C. 
Cir.), cert, denied, 400 U.S. 824 (1970).

57. See Ackerly v. Ley, 420 F.2d 1336, 1341 (D.C. Cir. 1969).
58. See EPA v. Mink, 410 U.S. 73, 92-93 (1973) (exemption five); Rural Housing 

Alliance v. United States Dep’t of Agriculture, 498 F.2d 73, 77-79 (D.C. Cir. 
1974) (exemptions four, six, seven); National Parks & Conservation Ass’n v. 
Morton, 498 F.2d 765, 770 (D.C. Cir. 1974) (exemption four); Hawkes v. IRS, 
467 F.2d 787, 796-97 (6th Cir. 1972) (exemption two); Frankel v. SEC, 460 
F.2d 813, 814-15 (2d Cir.), cert, denied, 409 U.S. 889 (1972) (exemption seven). 
Only in cases in which exemption one—the executive national security exemption— 
has been invoked can a district court be sure that in camera review is inappropriate. 
EPA v. Mink, supra at 84. Even in cases in which Federal Bureau of Investigation 
investigatory files are sought the Attorney General cannot entirely preclude review: 
"[T]he Attorney General may designate certain investigatory files as having been 
compiled for law enforcement purposes, [but] his ipse dixit does not finalize the matter, 
for there remains the judicial function of determining whether the classification be 
proper.” Weisberg v. United States Dep’t of Justice, 489 F.2d 1195, 1202 (D.C. Cir. 
1973), cert, denied, — U.S. —, 94 S. Ct. 2405 (1974). See also id. at 1203 (Bazelon, 
C.J., dissenting); notes 119-121 infra and accompanying text.

Chief Judge Bazelon first came to grips with the problem in one 
of the early FOIA cases, Grumman Aircraft Engineering Corp. v. 
Renegotiation Board (Grumman I).52 Grumman had sought several 
documents relating to renegotiations of its contracts. The Renego
tiation Board53 claimed the documents were exempt from disclosure 
under exemption four, which exempts “trade secrets and commercial 
or financial information obtained from a person and privileged or 
confidential.”54 Rejecting this contention, Chief Judge Bazelon, with 
whom Judges Wright and Robinson joined, noted that the exemption 
applies only to information obtained from a person; it could not apply 
to information obtained from another government agency since 
agencies are excluded from the definition of “person.”55 Therefore, 
the district court needed to determine, in an in camera proceeding, 
the source of the information and, further, to consider whether dele
tions could be made from the information that would allow the release 
of the documents without a violation of privilege or confidentiality.56 57

Although the in camera procedure had been used before Grumman 
I51 and has become a standard technique for evaluating claims of 
exemption,58 it entails obvious difficulties. The burden placed upon
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the trial court can be great if many documents are involved; the 
judge may have to assume a position not unlike that of an associate 
in a law firm preparing documents for a major antitrust case. A 
comparable burden, and one about which a majority of the Supreme 
Court expressed concern in EP A v. Mink,™ may be placed on the 
agency from which the “identifiable records” have been requested.59 60 

Burdens, however, can be overcome by time, effort, and staffing. 
A greater problem, and one that particularly has attracted Chief 
Judge Bazelon’s concern, is the elimination of most of the adversary 
process when a court undertakes in camera review. In Sterling Drug 
Inc. v. FTC,61 a case in which Judges Tamm and Wilkey required in 
camera consideration of at least some of the documents requested, 
Chief Judge Bazelon in his separate opinion called upon the parties 
to devise a better solution:

59. 410 U.S. 73 (1973).
60. Compare id. at 92-94 (White, J.) (recognizing burden on agency) with id. at 

104 (Brennan, J., concurring and dissenting) (statute contemplates agency perusal 
of files).

61. 450 F.2d 698 (D.C. Cir. 1971).
62. Id. at 715-16 (Bazelon, C.J., concurring and dissenting).
63. 484 F.2d 1086 (D.C. Cir. 1973), cert, denied, 415 U.S. 977 (1974).
64. 484 F.2d 820 (D.C. Cir. 1973), cert, denied, 415 U.S. 977 (1974).
65. 484 F.2d at 1086, 1092.
66. Id. at 1093 (Bazelon, C.J., concurring).

I am troubled by the fact that [in camera district court review] 
short circuits the adversary process. The party seeking dis
closure lacks the knowledge of the actual contents of the docu
ments necessary to question the affidavits of the agency [which 
claimed exemption] .... Perhaps the parties in this and 
future cases may be able to propose some acceptable solutions 
to the problem.62

Chief Judge Bazelon’s concurring opinion in Cuneo v. Schlesinger63 
reflected similar concern. The case resulted from an attempt to 
obtain portions of the Defense Contract Audit Manual. Judge Wilkey, 
relying heavily on his opinion in Vaughn v. Rosen,64 outlined a specific 
procedure for the district court to follow on remand. The Govern
ment was to provide particularized, specific justification for each 
portion of the manual claimed to be exempt and to correlate each 
reason for nondisclosure with the manual’s index, and the district 
court was to appoint a special master, if necessary, to consider each 
claim of exemption.65 Chief Judge Bazelon concurred in the speci
fication of procedures but noted that they constituted “an experi
ment to be tried by experience,”66 which might reveal the need for 
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additional or different approaches. He was particularly troubled 
because “the claim of exemption has, in the past, foreclosed adversary 
analysis of whether, in fact, exemption is warranted, presenting the 
grave danger that, despite the best efforts of the court, the claim 
alone might conclude the case.”67 68

67. Id.
68. 479 F.2d 183 (D.C. Cir. 1973).
69. Id. at 190, 193 (footnotes omitted).
70. 410 U.S. 73 (1973).
71. Frankel v. SEC, 336 F. Supp. 675 (S.D.N.Y. 1971), rev’d, 460 F.2d 813 (2d 

Cir.), cert, denied, 409 U.S. 889 (1972).
72. 479 F.2d at 194-95.

Five months before Cuneo v. Schlesinger was decided, Chief Judge 
Bazelon wrote an opinion for the court that contained an extensive 
discussion of these problems. In National Cable Television Associa
tion v. FCC08 the plaintiff had sought several categories of docu
ments relating to a rulemaking proceeding in order to enable it to 
write intelligent comments on the proposed rules. At trial in the 
district court the plaintiffs had succeeded in obtaining a general 
description of the documents retained by the Federal Communica
tions Commission but had failed to determine the total number of 
documents or their specific identity. After strongly criticizing the 
Commission for not identifying specifically what records fell into 
the categories of information that the plaintiffs had requested, Chief 
Judge Bazelon declared:

For the future, we think that these matters should be settled 
through the discovery process as much as possible. The civil rules 
governing pretrial discovery provide ample tools for use in com
pelling an agency to identify and disclose the documents it has 
that fall within the class or category requested. . . . [T]his 
approach will enable the requesting person to narrow his re
quest. . . ,69 70

Once the relevant documents were identified, the Commission could 
attempt to convince the district court that the documents were 
exempt from disclosure. Relying skillfully on EPA v. Mink,10 the 
holding of which is antithetical to Chief Judge Bazelon’s orienta
tion, and on a recently reversed decision by Judge Lasker of the 
Southern District of New York,71 Chief Judge Bazelon in dictum 
continued by stating that in camera inspection was only one of a 
variety of tools at a district court judge’s disposal and that appraisals 
of statements sought by a party may be made on the basis of a 
representative sample when the inspection of all the documents would 
place an intolerable burden on the court.72
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Recently, a District of Columbia Circuit panel, of which Chief 
Judge Bazelon was a member, revised an opinion that seemed to 
sanction a procedure designed to resolve some of the problems of 
burden on the courts and lack of adversary challenge. The panel’s 
original opinion approved a district court’s discretionary allowance 
of in camera review by the plaintiffs counsel:

We refer to RHA’s suggestions of counsel’s participation in in 
camera inspection to the District Judge on remand. Such par
ticipation by counsel may be allowed by the District Judge in 
his discretion, under appropriate protective orders, if he finds 
such participation necessary to his comprehension of the argu
ments and thus to a fair and correct resolution of the case.73

73. Rural Housing Alliance v. United States Dep’t of Agriculture, Civil No. 73-1771, 
at 19 (D.C. Cir., June 3, 1974); cf. Consolidated Box Co. v. United States, 42 
U.S.L.W. 2358 (Ct. Cl. Dec. 14, 1973) (ruling on discovery motion). The pro
cedure may place a strain on the lawyer-client relationship, yet if plaintiff’s counsel 
cannot see the documents and thus understand the proposed deletions, his client’s 
interests may go unprotected.

74. Order of July 3, 1974, Rural Housing Alliance v. United States Dep’t of Agri
culture, 498 F.2d 73 (D.C. Cir. 1974).

75. Order of Sept. 24, 1974, id.
76. Soucie v. David, 448 F.2d 1067, 1077 (D.C. Cir. 1971) (footnotes omitted).
77. Bristol-Myers Co. v. FTC, 424 F.2d 935, 938 (D.C. Cir.), cert, denied, 400 

U.S. 824 (1970).
78. 448 F.2d 1067 (D.C. Cir. 1971).

Chief Judge Bazelon dissented from the subsequent deletion of the 
passage74 and thereby implied that he still endorsed the procedure:

On the Government’s motion, the court ordered deletion of this 
paragraph over my dissent. Two reasons have been given for 
the deletion: (1) that the paragraph was incorrect as a matter 
of law; (2) that it was unnecessary. I join in the denial of 
appellee’s present motion for rehearing solely on the second 
ground.75

Equitable Powers of Courts

Chief Judge Bazelon has played a significant role in establishing 
both that courts can approve the withholding of documents only if 
“the grounds for non-disclosure [comport with] those specified in 
the exemptions”76 and that the exemptions “are to be narrowly con
strued.”77 Chief Judge Bazelon, in a wide-ranging discussion of the 
sweep of the FOIA in Soucie v. David,78 stated: “If nondisclosure of 
the Garwin Report is not supported by a statutory exemption or a 
constitutional executive privilege, the Freedom of Information Act
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requires issuance of an injunction to compel the OST to release the 
Report. . . .”79 Undoubtedly, the basic congressional purpose under
lying the passage of the FOIA was to eliminate the confusion arising 
from the discretionary standards of the previous statutory provisions.80 
As Chief Judge Bazelon characterized it: “The chief purpose of the 
[FOIA] was to increase public access to governmental records by 
substituting limited categories of privileged material for these dis
cretionary standards, and providing an effective judicial remedy.”81

79. Id. at 1072 n.12. Chief Judge Bazelon has not been reticent to move beyond the 
facts of the case in developing his analysis of the FOIA. See National Cable Tele
vision Ass’n v. FCC, 479 F.2d 183, 194-95 (D.C. Cir. 1973). In National Cable 
he discussed the applicability of exemptions four and five, “two possible exemptions 
that might justify withholding part of the material” despite the fact that “the District 
of Columbia was entirely diverted from the necessary inquiry.” Id. at 194.

80. Prior to enactment of the FOIA, the Administrative Procedure Act permitted 
agencies to withhold information “in the public interest,” or “for good cause shown,” 
or on the ground that the person seeking the information was not “properly and 
directly concerned.” See ch. 324, §3, 60 Stat. 238 (1946).

81. 448 F.2d at 1076. In support of his interpretation of the Act’s purpose, Chief 
Judge Bazelon cited both of the relevant congressional reports and two early District 
of Columbia Circuit FOIA decisions. Id. at 1076-77 n.37; see Bristol-Myers Co. v. 
FTC, 424 F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); American Mail 
Line, Ltd. v. Gulick, 411 F.2d 696 (D.C. Cir. 1969); S. Rep. No. 813, 89th Cong., 
1st Sess. (1965); H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966). The Bristol- 
Myers opinion, a landmark in FOIA interpretation written by Chief Judge Bazelon, 
set the parameters of FOIA enforcement across the nation. See, e.g., Ethyl Corp. v. 
EPA, 478 F.2d 47, 49 (4th Cir. 1973); Hawkes v. 1RS, 467 F.2d 787, 792 n.6 (6th 
Cir. 1972); Wu v. National Endowment for Humanities, 460 F.2d 1030, 1033 (5th 
Cir. 1972), cert, denied, 410 U.S. 926 (1973). The Bristol-Myers opinion, however, 
did not analyze the FOIA’s purposes as extensively as did the Soucie opinion.

82. Soucie v. David, 448 F.2d 1067, 1077 (D.C. Cir. 1971); see Rural Housing 
Alliance v. United States Dep’t of Agriculture, 498 F.2d 73 (D.C. Cir. 1974). The 
defendant agency in Rural Housing Alliance suggested that that case, in which the 
plaintiffs sought a report on housing discrimination, presented a situation in which

Judicial discretion should be exercised. The court did not reach the issue, however, 
jecause it remanded the case for reconsideration of the applicability of exemptions 

four, six, and seven. Id. at 83.

Implicit in any restrictive reading of the FOIA’s exemptions is 
the conclusion that courts have little, if any, equitable power to 
expand the list of exemptions. Although conceding that in “ex
ceptional circumstances, ... a court could fairly conclude that Con
gress intended to leave room for the operation of limited judicial 
discretion,”82 Chief Judge Bazelon, in his Soucie opinion, provided 
firm support for future claims that the Act allowed no such judicial 
equitable discretion:

Through the general disclosure requirement and specific exemp
tions, the Act thus strikes a balance among factors which would 
ordinarily be deemed relevant to the exercise of equitable dis
cretion, i.e., the public interest in freedom of information and 
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countervailing public and private interests in secrecy. Since 
judicial use of traditional equitable principles to prevent dis
closure would upset this legislative resolution of conflicting inter
ests, we are persuaded that Congress did not intend to confer on 
district courts a general power to deny relief on equitable grounds 
apart from the exemptions in the Act itself.83

83. 448 F.2d at 1077 (D.C. Cir. 1971) (footnote omitted). See also NLRB v. 
Getman, 404 U.S. 1204 (1971). Arguably, Justice Black’s denial of a stay in Getman 
definitively resolved the question of the federal courts’ residual equitable powers to 
expand the FOIA’s exemptions. In a short opinion as Acting Circuit Judge, Justice 
Black noted:

The Board [NLRB] was created by Congress and Congress has seen fit to 
make identifiable records of the Board and other Government agencies avail
able to any person upon proper request. I find no exception in the Freedom 
of Information Act which would authorize the Board to refuse promptly to 
turn over the requested records. I deny the application for stay ....

Id. at 1204-05.
At least one court has cited Getman in discussing the question of courts’ equitable 

powers to expand the Act’s list of exemptions. See Tennessean Newspaper, Inc. v. 
FHA, 464 F.2d 657, 661 (6th Cir. 1972). However, as the Tennessean court noted, 
the stay application in Getman did not explicitly pose this difficult issue, and, there
fore, Justice Black’s opinion apparently is not dispositive of courts’ powers under the 
FOIA. See also Renegotiation board v. Bannercratt Clothing Co., 415 U.S. 1 (1974). 
The Supreme Court majority in Bannercraft, while apparently leaving the broad 
equitable powers of the district courts untouched, introduced the doctrine of exhaus
tion of administrative remedies as a limit on the action trial courts could take under 
the FOIA. The district court in Bannercraft had enjoined certain Renegotiation 
Board proceedings pending compliance with an injunction issued under the Act. Five 
Justices, Chief Justice Burger and Justices Brennan, Stewart, Blackmun, and Rehn
quist, found that the FOIA did not “limit the inherent powers of an equity court,” but 
also found that the doctrine of exhaustion of administrative remedies could require 
courts to abstain from issuing such injunctions. Id. at 19-20. The four dissenting 
Justices, apparently concurring on the equitable powers issue, objected only to the 
majority’s invocation of the exhaustion doctrine. See id. at 30-31 (Douglas, Stewart, 
Marshall, & Powell, JJ-, dissenting).

84. See Freedom of Information Act, 5 U.S.C. § 552(a)(1) (1970).
85. Id., 5 U.S.C. § 552(a)(2) (1970).
86. Id., 5 U.S.C. § 552(a)(3) (1970).

The question of the relationship of the courts’ equitable powers 
to the FOIA also arises when a person seeks to enforce paragraphs 
552(a)(1) or (2). These two directory paragraphs respectively 
provide that each “agency shall . . . currently publish in the Federal 
Register”84 or “make available for public inspection and copying”85 
a variety of documents, but neither specifies a means of enforcement. 
In contrast, paragraph (a)(3)—which explicitly delineates the 
responsibility of agencies to supply “identifiable records” but which 
excludes “records made available under paragraphs (1) and (2) of 
this subsection”86—contains a clear grant of jurisdiction to the district 
courts to enjoin the withholding of documents and specifies the 
procedure to be followed in enforcing the paragraph. The failure 
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of paragraph (1) or (2) specifically to grant jurisdiction arguably 
can be said to preclude their judicial enforcement.

Opportunities to develop this argument were severely limited, if 
not eliminated, by Judge Tamm’s early opinion, in which Chief 
Judge Bazelon concurred, in American Mail Line, Ltd. v. Gulick.37 
The appellant shipping company owned nine ships, which for several 
years had received from the Maritime Administration “operating 
differential subsidies” calculated on the basis of a determination that 
a 58-member crew was required to operate each ship.87 88 After decid
ing that a 50-man crew would be sufficient for each ship and re
evaluating its subsidy payments, the Maritime Administration ordered 
the company to refund $3.3 million of the previously paid subsidies.89 
To enable it to prepare an adequate motion for reconsideration, the 
American Mail Line sought from the Maritime Administration a 
complete copy of a memorandum that had been partially quoted in 
the 50-man crew decision. The Maritime Administration denied the 
request.90 The court of appeals, reversing the district court’s dis
missal of the complaint, held that the memorandum was an order 
within the meaning of subparagraph 552(a)(2)(A) of the FOIA 
because the document had been partially quoted in the Maritime 
Administration decision91 and that “the judicial process is available 
to compel the disclosure of agency records not made available under 
paragraphs (1) and (2) as well as the agency records referred to 
in paragraph (3).”92 Chief Judge Bazelon, concurring,93 preferred 
to require disclosure by directly applying paragraph (3) to the 
memorandum, but his observation that the “underlying policy of the 
Act militates in favor of production in doubtful cases”94 left little 
doubt that he approved of the court’s position.95

87. 411 F.2d 696 (D.C. Cir. 1969). The FOIA became effective on July 4, 1968. 
Argued on October 17, 1968, less than four months after the statute became effec
tive, Gulick was the first FOIA case that Chief Judge Bazelon considered.

88. Id. at 697; see Merchant Marine Act of 1936, 46 U.S.C. §§ 1171-1183a (1970).
89. 411 F.2d at 697-98.
90. Id. at 698.
91. Id. at 702.
92. Id. at 701.
93. Id. at 704-05 (Bazelon, C.J., concurring). In a rather unusual procedure, 

Chief Judge Bazelon apparently did not write his own concurrence in this case; in
stead, Judge Tamm summarized the Chief Judge’s views in a third-person account.

94. Id. at 705.
95. Another portion of the Gulick concurrence reflects Chief Judge Bazelon’s un

willingness to allow agencies any leeway in interpreting the FOIA. Apparently re
sponding to considerations of equity, the Chief Judge noted that “the Board’s action, 
even if logically permissible, does not incline a court to give it the benefit of any 
doubt.” Id.; cf. National Cable Television Ass’n v. FCC, 479 F.2d 183 (D.C. Cir. 
1973). In National Cable Chief Judge Bazelon criticized the agency for taking 23 
days to refuse to supply information requested to enable National Cable to develop 
comments, which had to be filed within 30 days, on a proposed rule. Id. at 188 n.ll.
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Executive Privilege

Although the district court in Soucie v. David had relied heavily 
on the doctrine of executive privilege to dismiss an FOIA action,96 
Chief Judge Bazelon sidestepped the difficulties raised by an exec
utive privilege claim with the observation that the Government had 
not raised the claim on appeal and, therefore, it should not be 
decided since “serious constitutional questions would be presented . . . 
and the court should avoid the unnecessary decision of those ques
tions.”97 A similar failure to raise the claim thwarted its considera
tion in the second Grumman case;98 the Government did not raise 
an executive privilege claim until it moved for rehearing several weeks 
after the district court had issued its opinion. Nevertheless, the Chief 
Judge’s disinclination to expand the exemptions to the Act,99 his 
stated belief that in enacting the FOIA the Congress had “indicated 
unequivocally that the purpose of the Act was to forbid secret law,”100 
and his careful characterization in Soucie of the OST as a nonpresi- 
dential agency101 suggest that he would not support any attempt 
to utilize the doctrine to withhold documents from the public.

96. 448 F.2d 1067, 1071 (D.C. Cir. 1971) (district court opinion unpublished).
97. Id. at 1071-72 (D.C. Cir. 1971); cf. United States v. Reynolds, 345 U.S. 1, 7-8 

(1953) (Government must lodge formal claim of privilege).
98. Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710 (D.C. Cir.

1973) , cert, granted, — U.S. —, 94 S. Ct. 2602 (1974) (No. 73-1316).
99. See notes 77-83 supra and accompanying text.
100. Sterling Drug Inc. v. FTC, 450 F.2d 698, 713 (D.C. Cir. 1971) (Bazelon, C.J., 

concurring and dissenting) (emphasis omitted).
101. See notes 36-38 supra and accompanying text.
102. Soucie v. David, 448 F.2d 1067, 1080-85 (D.C. Cir. 1971) (Wilkey, J., 

concurring).
103. Id. at 1082-83.
104. See, e.g., United States v. Nixon, — U.S. —, 42 U.S.L.W. 5237 (U.S. July 24,

1974) ; Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710, 721-22 
(D.C. Cir. 1973), cert, granted, — U.S. —, 94 S. Ct. 2602 (1974) (No. 73-1316).

The executive privilege question probably deserved fuller treat
ment by Chief Judge Bazelon in Soucie. It certainly troubled Judge 
Wilkey, another member of the panel. In a concurring opinion,102 
Judge Wilkey concluded that the claim would provide tenable grounds 
for nondisclosure: “[I]f the exemptions to the Freedom of Information 
Act are found not to permit withholding of the information sought 
here, the Executive may still assert a constitutional privilege on the 
ground that Congress may not compel by statute disclosure of in
formation it would not be entitled to receive directly upon request.”103

At least two trends suggest that a lucid analysis of the executive 
privilege claim by Chief Judge Bazelon might prove to be of critical 
importance in the continuing interpretation of the FOIA’s scope. The 
first, and perhaps most pronounced, is the frequency with which the 
claim is being asserted both in the body politic and in the courts.104 
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The second is the recent judicial trend toward permitting FOIA 
consequences to flow from determinations by executive branch 
agencies. Thus, for example, the Supreme Court in EPA v. Mink105 
reversed a unanimous District of Columbia Circuit panel holding that 
documents claimed exempt under the Act’s “national defense or 
foreign policy” exemption106 should be reviewed by courts in 
camera to determine the appropriateness of the exemption.107 Justice 
White wrote: “We do not believe that Exemption 1 permits com
pelled disclosure of documents, such as the six here that were classified 
pursuant to this Executive Order. Nor does the Exemption permit 
in camera inspection of such documents to sift out so-called non
secret components.’ ”108 A claim of executive privilege is suspiciously 
similar to claims of “national defense” and “investigatory files,” and 
an agency claim invoking the privilege could provoke an interpreta
tion of the role open to the courts under the Act as narrow as the 
Supreme Court’s interpretation in Mink. Respected judicial reas
surance that such an interpretation would be inappropriate would 
add a valuable dimension to the FOIA case law and might deter 
such interpretations.

105. 410 U.S. 73 (1973).
106. 5 U.S.C. § 552(b)(1) (1970).
107. 410 U.S. at 93-94; see 464 F.2d 742, 746 (D.C. Cir. 1972) (per curiam).
108. 410 U.S. at 81; cf. Epstein v. Resor, 421 F.2d 930, 933 (9th Cir.), cert, 

denied, 398 U.S. 965 (1970) (claim of exemption upheld where Government on its 
own initiative conducted a paper-by-paper review to re-evaluate classification).

109. Freedom of Information Act, 5 U.S.C. § 552(b)(5) (1970).
110. Id., 5 U.S.C. § 552(b)(7) (1970).
111. 450 F.2d 698 (D.C. Cir. 1971).
112. Id. at 713.

Exemptions Five and Seven

Two exemptions in section 552(b) are particularly attractive to 
agencies seeking to avoid public scrutiny. The first, exemption five, 
excludes from disclosure “inter-agency or intra-agency memorandums 
or letters which would not be available by law to a party other than 
an agency in litigation with the agency.”109 The second, exemption 
seven, excludes “investigatory files compiled for law enforcement 
purposes except to the extent available by law to a party other than 
an agency.”110

Chief Judge Bazelon’s three opinions limiting, or attempting to 
limit, the coverage of exemption five have had the important result 
of preventing the expansion of an exemption that, as the Chief Judge 
noted in Sterling Drug Inc. v. FTC,111 threatened to “engulf the 
rule.”112 In Sterling Drug Chief Judge Bazelon characterized ex
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emption five as exempting only statements of opinion not reflected 
in the final agency opinion or order, rather than statements of fact113 
or statements of opinion identified or included in the final agency 
opinion.114 In Bristol-Myers Co. v. FTC115 he wrote for a unanimous 
court:

113. Id. at 713-14; cf. Soucie v. David, 448 F.2d 1067, 1077-78 (D.C. Cir. 1971); 
Bristol-Myers Co. v. FTC, 424 F.2d 935, 939 (D.C. Cir.), cert, denied, 400 U.S. 824 
(1970).

114. 450 F.2d at 713-14. Compare American Mail Line, Ltd. v. Gulick. 411 F.2d 
696, 701-03 (D.C. Cir. 1969) with Sterling Drug Inc. v. FTC, 450 F.2d 698, 713 n.8, 
714 (D.C. Cir. 1971) (Bazelon, C.J., concurring and dissenting). In his Sterling Drug 
opinion, Chief Judge Bazelon characterized American Mail Line as standing for the 
principle that memoranda adopted by the agency as policy in a final opinion must 
be released regardless of the language employed by the agency to indicate adoption. 
Id. See also Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d 710 (D.C. 
Cir. 1973), cert, granted — U.S. —, 94 S. Ct. 2602 (1974) (No. 73-1316). Judge 
Wright, with whom Chief Judge Bazelon concurred, emphasized in Grumman II that 
the appropriateness of nondisclosure depends on whether memoranda are decisional 
(in which event they must be made available) or predecisional (in which case they 
need not be made available). Id. at 719-720 n.29.

115. 424 F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970).
116. Id. at 939 (footnotes omitted).
117. Id.

This provision [exemption five] encourages the free exchange of 
ideas among government policy makers, but it does not authorize 
an agency to throw a protective blanket over all information by 
casting it in the form of an internal memorandum. Purely factual 
reports and scientific studies cannot be cloaked in secrecy by an 
exemption designed to protect only “those internal working papers 
in which opinions are expressed and policies formulated and 
recommended.” Furthermore, an internal memorandum may lose 
its protected status when it is publicly cited by an agency as the 
sole basis for agency action. 116

The Bristol-Myers case also provided Chief Judge Bazelon with his 
first opportunity to come to grips with exemption seven. Speaking for 
a unanimous court, Chief Judge Bazelon held that exemption seven 
may not be used to protect government investigatory files unless 
“the prospect of enforcement proceedings is concrete.”117 The Dis
trict of Columbia Circuit decision seemed properly to avoid the ex
pansion of an exemption that conceivably could be stretched to cover 
a substantial portion of the files of the federal government. Two 
years after the District of Columbia Circuit’s opinion in Bristol-Myers, 
however, the United States Court of Appeals for the Second Circuit, 
in a two-to-one opinion, disagreed with the rule enunciated by Chief 
Judge Bazelon and held that the exemption for investigatory files 
does not depend upon whether enforcement proceedings are im
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minent.118 In the following year, in an en banc opinion in Weisberg 
v. United States Department of Justice,1™ all of the judges in the 
District of Columbia Circuit except Chief Judge Bazelon held that 
Federal Bureau of Investigation investigatory files are exempt from 
disclosure whether or not law enforcement proceedings are con
templated.120 Weisberg was used, shortly after it was decided, to 
support exemption for all governmental investigatory files.121 Thus, 
the narrow construction of exemption seven in Bristol-Myers was 
silently but clearly overruled.

118. Frankel v. SEC, 460 F.2d 813, 817 (2d Cir.), cert, denied, 409 U.S. 889 
(1972).

119. *489 F.2d 1195 (D.C. Cir. 1973), cert, denied, — U.S. —, 94 S. Ct. 2405 
(1974).

120. Id. at 1198. The plaintiff in Weisberg sought various records collected by the 
Federal Bureau of Investigation on the assassination of President Kennedy. The court 
found the Bureau’s files exempt from disclosure under exemption seven, even though 
assassination of the President was not a federal crime at the time of the investigation. 
See id. at 1298.

Midway through his opinion for the court in Weisberg, Senior Judge Danaher 
seemed to limit the opinion carefully by noting that the court was “not discussing any 
problem except that of compelled disclosure of Federal Bureau of Investigation inves
tigatory files compiled for law enforcement purposes.” Id. at 1199-1200. Neverthe
less, other language in the Weisberg opinion appears to have a much broader effect. 
For example, permitting nondisclosure of the files on an investigation premised on 
presidential request rather than on statutorv authority appears to loosen the meaning 
of the phrase “for law enforcement purposes” in exemption seven. See id. at 1197-98; 
Freedom of Information Act, 5 U.S.C. § 552(b)(7) (1970).

121. See Ditlow v. Brinegar, 494 F.2d 1073, 1074, (D.C. Cir. 1974) (per curiam), 
petition for cert, filed, 42 U.S.L.W. 3698 (U.S. May 28, 1974) (No. 73-1780). In 
Ditlow Judges McGowan, Robinson, and Robb reversed a district court order requiring 
the National Highway Traffic Safety Administration to disclose its correspondence with 
automobile manufacturers in connection with safety defect investigations. Finding 
the investigation “patently” for law enforcement purposes, the Ditlow court stated:

The court en banc in Weisberg held that, if the documents in issue are 
clearly to be classified as “investigatory files compiled for law enforcement 
purposes,” the exemption attaches, and it is not in the province of the courts 
to second-guess the Congress by relying upon considerations which argue that 
the Government will not actually be injured by revelation in the particular 
case.

Id. at 1074.
122. 498 F.2d 73 (D.C. Cir. 1974).

Uncontrolled expansion of exemption seven could, of course, 
emasculate the FOIA. The District of Columbia Circuit recognized 
this problem in Rural Housing Alliance v. United States Department 
of Agriculture122 in which Chief Judge Bazelon concurred. The 
plaintiffs had sought an agency report evaluating its compliance with 
antidiscrimination statutes. Judge Wilkey’s opinion noted that an 
expansive reading of exemption seven would defeat a central purpose 
of the FOIA, the provision of “public access to information con
cerning the Government’s own activities,” because “most information 
sought by the Government for its own operations is for the purpose 
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ultimately of determining whether such operations comport with 
applicable law, and thus is ‘for law enforcement purposes? ”123

123. Id. at 81.
124. Id. at 82 (emphasis added).

The test adopted in Rural Housing reflects a compromise between 
Chief Judge Bazelon’s restrictive reading of exemption seven in 
Bristol-Myers and the extreme expansion threatened by Weisberg. 
According to Rural Housing, courts evaluating requests for “investi
gatory files” are to look to the purpose for which the files were com
piled to determine whether to order disclosure: “If the purpose of 
the investigation was ... an inquiry as to an identifiable possible 
violation of law, then such inquiry would have been “for law enforce
ment purposes” whether the individual were a private citizen or a 
government employee.”124

Conclusion

To characterize Chief Judge Bazelon’s role in the interpretation 
of the Freedom of Information Act as that of a judicial activist is 
not to be pejorative, for the Act’s vagueness necessitates vigourous 
judicial interpretation. Any judge must bring to FOIA cases his own 
sense of what the Congress intended to but did not clearly say and 
must use his own judgment in construing unclear congressional 
phraseology. In all of his opinions to date, Chief Judge Bazelon 
has faithfully adhered to the Act’s purposes without violating its 
terms. The unmistakable congressional command is that citizens shall 
obtain the documents sought unless the Government can show that 
the records requested fall clearly within one of the Act’s exemptions. 
Chief Judge Bazelon has never failed to apply this critically im
portant rule.

Because of the breadth of Chief Judge Bazelon’s attention to the 
FOIA, because of the sensitivity he has shown to the Act’s purposes 
and difficulties, because of the clarity and incisiveness of his analysis, 
and because of his high reputation in the judicial and legal com
munities, Chief Judge Bazelon’s views have not been ignored. He 
has had a vital impact in strengthening the FOIA as a tool for the 
concerned citizenry and has laid the groundwork for judicial inter
pretations that will preserve the high purposes the Act seeks to 
achieve.
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1. G. B. Shaw, Devil’s Disciple, act II (1901), cited in United States v. Calloway, 
— F.2d —, — (D.C. Cir. June 19, 1974) (Crim. No. 73-1139) (Bazelon, C.J.).

2. Compare Easter v. District of Columbia, 361 F.2d 50 (D.C. Cir. 1966) (chronic 
alcoholism a defense to charge of public intoxication) with United States v. Moore, 
486 F.2d 1139 (D.C. Cir.), cert, denied, 414 U.S. 980 (1973) (heroin addiction 
no defense to charge of possession of narcotics).

3. See President’s Comm’n on Law Enforcement and Administration of 
Criminal Justice, The Challenge of Crime in a Free Society (1967); Presi
dent’s Comm’n on Law Enforcement and Administration of Criminal Justice, 
Task Force Report: Drunkenness (1967) [hereinafter cited as Task Force Report: 
Drunkenness].

The worst sin toward our fellow creatures is not to hate them 
but to be indifferent to them.* 1

One of the most vexing problems of our legal system is what to do 
about social deviants whose behavior becomes too unpleasant or 
dangerous for society to tolerate. Crimes of violence, passion, or 
economic cupidity are staples with which the system easily deals, 
but the treatment of the mentally ill, alcoholics, and drug users 
ignites controversy, frustration, and emotions of a new order.

The United States Court of Appeals for the District of Columbia 
Circuit during the past 10 years has confronted the separate issues 
of the criminal responsibility of dru£ addicts and alcoholics and has 
concluded that the two groups should be treated differently.2 The 
consequences of these decisions for the District of Columbia itself 
and as guidelines for other jurisdictions underscore the unresolved 
dilemma of defining criminal responsibility in little understood fringes 
of human behavior.

The Alcoholic and the Law

In the crime-conscious mid-sixties President Johnson appointed two 
blue-ribbon Commissions, one for the nation as a whole3 and one 

[69]
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for the District of Columbia,4 to study the causes and consequences 
of crime and to propose needed reforms in the criminal justice system. 
On the subject of public intoxication, both Commissions reached re
markably similar conclusions. The Commissions reported that one- 
third of national arrests and one-half of District of Columbia arrests 
were for alcohol-related offenses, principally for public drunkenness.5 
The District of Columbia Crime Commission noted that “substantial 
resources have been devoted to apprehending, convicting and punish
ing the estimated 6,000 skid-row chronic alcoholics in the District” 
and concluded that “resort to criminal sanctions has completely failed.”6 
The Commission counselled, as an alternative to criminal prosecution, 
the use of medical and psychological treatment, largely on a voluntary 
basis.7

4. See President’s Comm’n on Crime in the District of Columbia Report, 
ch. VII (1966) [hereinafter cited as District Crime Comm’n Report].

5. Task Force Report: Drunkenness, supra note 3, at 1; District Crime Comm’n 
Report, supra note 4, at 474.

6. District Crime Comm’n Report, supra note 4, at 486.
7. Id. at 495. See also Task Force Report: Drunkenness, supra note 3, at 4-6.
8. 361 F.2d 50 (D.C. Cir. 1966).
9. Easter v. District of Columbia, 209 A.2d 625, 626 (D.C. App. 1965), revd, 

361 F.2d 50 (D.C. Cir. 1966).
10. Act of Aug. 4, 1947, ch. 472, §§ 1-13, 61 Stat. 744.
11. 209 A.2d at 627.
12. Id. at 628.
13. Easter v. District of Columbia, 361 F.2d 50, 52-53 & n.6 (D.C. Cir. 1966); 

see Act of Aug. 4, 1947, ch. 472, §§ 1-13, 61 Stat. 744.

In 1966 the United States Court of Appeals for the District of 
Columbia Circuit decided Easter v. District of Columbia.8 Dewitt 
Easter was a skid-row alcoholic, arrested 70 times for public in
toxication or alcohol-induced disorderly conduct. On the 70th arrest, 
his counsel raised the defense at trial that because Easter was a 
chronic alcoholic who could not resist drinking, he was not capable 
of the mens rea or voluntary conduct that is the legal prerequisite to 
criminal responsibility.9 Counsel also ingeniously argued that an 
almost forgotten District of Columbia law providing for treatment 
and, if necessary, civil commitment of alcoholics in lieu of criminal 
sanctions (1947 Act)10 implicitly forbade the imposition of penal 
sanctions for an alcoholic’s public intoxication.11 These defenses 
were rejected summarily by both the trial court and the District 
of Columbia Court of Appeals.12

Sitting en banc, however, the United States court of appeals unan
imously reversed Easter’s conviction on the ground that the 1947 
Act precluded the conviction of chronic alcoholics for public drunk
enness.13 Four of the judges, including Chief Judge Bazelon, went 
further and confronted the core philosophical question of a chronic 
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alcoholic’s capacity to commit the “crime” of public drunkenness and 
stated that even if the 1947 Act did not exist “one who is a chronic 
alcoholic cannot have the mens rea necessary to be held responsible 
criminally for being drunk in public.”14 These judges believed that 
conviction of a chronic alcoholic for public drunkenness would 
violate the eighth amendment guarantee against cruel and unusual 
punishment.15 Although the defense of alcoholism had to be viewed 
as something separate from insanity, it was nonetheless legally cog
nizable because of the medical consensus that an alcoholic’s urge to 
drink is uncontrollable.16

14. 361 F.2d at 53 (Bazelon, C.J., Fahy, Wright & Leventhal, JJ.).
15. Id. at 55; see U.S. Const, amend. VIII. The opinion cited extensively an 

earlier case in which the Fourth Circuit had held that a chronic alcoholic could not 
be convicted of public drunkenness on eighth amendment grounds. 361 F.2d at 53- 
55; see Driver v. Hinnant, 356 F.2d 761, 765 (4th Cir. 1966).

16. 361 F.2d at 52-53 n.8, 56-60 (apps. A & B).
17. See Hutt & Merrill, Criminal Responsibility and the Right to Treatment for 

Intoxication and Alcoholism, 57 Geo. L.J. 835 (1969); Pittman, Public Intoxication and 
the Alcoholic Offender in American Society, in Task Force Report: Drunkenness, 
supra note 3, at 7.

18. See District Crime Comm’n Report, supra note 4, at 486-90.
19. 392 U.S. 514 (1968) (5 to 4 decision).
20. Id. at 532.
21. Id. at 522-28. Justice Marshall commented: “Debate rages within the medical 

profession as to whether ‘alcoholism’ is a separate ‘disease’ in any meaningful bio
chemical, physiological or psychological sense, or whether it represents one peculiar 
manifestation in some individuals of underlying psychiatric disorders.” Id. at 522.

22. Id. at 528.
23. Id. at 528-29.

Easter generally was applauded by the legal commentators and 
medical experts who had long deplored the revolving-door treatment— 
arrest-jail-street—of a “sick” segment of the population.17 In the 
District of Columbia, however, its immediate effect was chaos; treat
ment facilities were woefully inadequate for the flood of new patients. 
The revolving door had not been stopped; it had spun out of control.18 19

In 1968 the Supreme Court decided Powell v. Texas,™ which held 
that there is no eighth amendment prohibition against criminal 
punishment of alcoholics for public intoxication.20 Justice Marshall’s 
plurality opinion noted that the medical profession could not agree 
on what kind of disease alcoholism was, how to treat it effectively, 
or whether a particular alcoholic had the free will to resist drinking.21 
The Court refused to return “helpless, sometimes dangerous and 
frequently unsanitary inebriates to the streets of our cities without 
even the opportunity to sober up adequately which a brief jail term 
provides.”22 Adequate treatment facilities were not available across 
the country, and the Court feared that long term civil commitment 
in “slightly higher class jails” without genuine treatment would be 
as devastating as jailing the alcoholic for a brief term.23
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The Powell Court side-stepped its earlier decision in Robinson v. 
California,24 in which the Court had held that a state could not 
criminally punish a man for being an addict any more than it could 
punish him for being “mentally ill, or a leper, or . . . afflicted with a 
venereal disease.”25 Narcotic addiction was considered an illness, 
and the Court noted that “a state law which imprisons a person thus 
afflicted as a criminal . . . inflicts a cruel and unusual punishment 
in violation of the Fourteenth Amendment.”26 Justice Marshall 
distinguished Powell from Robinson on the ground that the defendant 
in Powell “was convicted, not for being a chronic alcoholic, but for 
being in public while drunk on a particular occasion.”27

24. Id. at 532; see Robinson v. California, 370 U.S. 660 (1962).
25. 370 U.S. at 666-67.
26. Id. at 667.
27. 392 U.S. at 532. Four Justices dissented, and Justice White wrote that he 

would have sustained the unconstitutionality of punishing an alcoholic if the record 
had shown that the alcoholic had no control over his appearance in public while 
drunk. See id. at 552-53 (White, J., concurring); id. at 554-70 (Fortas, J., dis
senting).

28. D.C. Code Ann. §§ 24-521 to -535 (1973). The 1967 Act served as a model 
for an American Medical Association-American Bar Association draft law and for the 
Uniform Alcoholism and Intoxication Treatment Act, which has been recommended 
for adoption in all states by the National Conference of Commissioners on Uniform 
State Laws. See Secretary of Health, Education, & Welfare, Alcohol and 
Health 214-52 & App. A (1971) [hereinafter cited as Alcohol and Health]. The 
Secretary’s report stated: “In the past 5 years, following the landmark court decisions 
in 1966, more progress has been made toward the medical and rehabilitative handling 
of intoxication and alcoholism under State and Federal law than in the previous 350 
years.” Id. at 214.

29. D.C. Code Ann. § 24-521 (1973).
30. Id.
31. Id. § 24-253; see S. Rep. No. 1435, 90th Cong., 2d Sess. 9-18 (1968); H.R. 

Rep. No. 1015, 90th Cong., 1st Sess. 5 (1967); Hearings on Alcoholism in the District 
of Columbia Before the Subcomm, on the Judiciary of the Senate Comm, on the 
District of Columbia, 90th Cong., 2d Sess. 65 (1968).

Even after the Supreme Court’s Powell decision, Easter, which had 
not been decided on constitutional grounds, remained the law in the 
District of Columbia. The Congress passed the District of Columbia 
Alcoholic Rehabilitation Act of 1967 to implement the Easter de
cision.28 The Act affirmed the bar against criminal treatment of a 
chronic alcoholic for public intoxication and required a “comprehen
sive program ... for the . . . rehabilitation of alcoholics.”29 A chronic 
alcoholic was to be provided “appropriate medical, psychiatric, in
stitutional, advisory and rehabilitative treatment services of the highest 
caliber for his illness.”30 In addition, “detoxification centers, in-patient 
extended care facilities, out-patient after-care facilities, including 
clinics, social centers, vocational rehabilitation services, and suppor
tive residential facilities” were to be established in sufficient number to 
care for the alcoholic population.31
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Because model treatment systems are more easily legislated than 
implemented, effectuation of the 1967 Act’s goals has not proceeded 
smoothly.32 There is still no sure treatment for alcoholism, nor is there 
any promise of breakthrough.33 Moreover, there are still glaring de
ficiencies in alternative treatment facilities in the District of Colum
bia.34 Nevertheless, one of Justice Marshall’s main concerns in Powell 
v. Texas,35 that long civil commitments to “slightly higher class jails” 
would be substituted for short jail terms,36 has not materialized; in 
seven years, only an insignificant percentage of alcoholics have been 
civilly committed. The vast majority of patients in both detoxification 
and residential treatment centers are there voluntarily. The police 
apparently have not found it impractical to deliver public drunks to 
detoxification facilities rather than to lock-ups.37 No serious demand 
to return to criminal sanctions for drunkenness has yet arisen, and the 
few civil commitments that have occurred have raised no apparent due 
process violations.

32. A current lawsuit alleges overcrowding, inadequate treatment facilities, and 
underfinancing. WACADA v. Washington, Civil No. 8029-73 (D.C. Super. Ct., filed 
Sept. 20, 1973).

33. See Alcohol and Health, supra note 28, at 173-213.
34. See Technical Advisory Comm, on Alcoholism of the Health Planning Advocacy 

Comm., District of Columbia Dep’t of Human Resources, Recommendations 60 (April 
1973); Washington Area Council on Alcohol and Drug Abuse, State Plan for a Com
prehensive Alcoholism Program for the District of Columbia 60 (Rev. 1973).

35. 392 U.S. 514 (1968).
36. See id. at 529.
37. See Alcohol and Health, supra note 28, at 234. Admissions to the detoxi

fication units average between 900 and 1100 per month; average daily population at 
the detoxification facilities is around 100. Defendants’ Answers to Interrogatories, 
WACADA v. Washington, Civil No. 8029-73 (D.C. Super. Ct., filed Sept. 20, 1973).

38. Judge McCowan, while not joining with the four judges in the portion of the 
Easter opinion based on eighth amendment grounds, nevertheless revealed his con- 
concurrence with their moral concerns: “We may, in my view, summon this defense 
into being because we have both the authority and the duty to shape the criminal 
jurisprudence of the District of Columbia in accordance with civilized notions of 
justice.” Easter v. District of Columbia, 361 F.2d 50, 60 (D.C. Cir. 1966) (McGowan, 
J., concurring).

Only a probing study could ascertain the extent to which the alco
holic has benefited from Easter. A strong argument can be made, how
ever, that delivery of alcoholics to treatment centers rather than to 
jail has conserved law enforcement and judicial resources and has kept 
the integrity of the law intact. Further, no countervailing ill effects 
on the general public have resulted from the shift to treatment. The 
Easter court, by initiating a fundamental change in the law of criminal 
responsibility based on simple yet profound notions of fairness and 
justice,38 admirably anticipated the Supreme Court’s invitation in 
Powell to contribute to “the centuries-long evolution of interlocking and 
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overlapping concepts which the common law has utilized to assess the 
moral accountability of an individual for his antisocial deeds.”39

39. Powell V. Texas, 392 U.S. 514, 535-36 (1968).
40. Heroin addiction has been defined as a “chronic relapsing disorder of uncertain 

etiology, characterized by compulsive use of a narcotic.” A. Goldstein, Blind Con
trolled Dosage Comparisons with Methadone in Two Hundred Patients 3 
(1970), cited in Brief for Appellant at 2a, United States v. Moore, 486 F.2d 1139 
(D.C. Cir.), cert, denied, 414 U.S. 980 (1973). The leading pharmacological text 
in the field defines “addiction” as “a behavioral pattern of compulsive drug use 
characterized by overwhelming involvement with the use of a drug, the securing of 
its supply, and a high tendency to relapse after withdrawal.” Jafie, Drug Addiction 
and Drug Abuse, in L. Goodman & A. Gilman, The Pharmacological Basis of 
Therapeutics 276, 284 (4th ed. 1970), cited in Brief for Appellant, supra at 2b. 
According to expert medical opinion, heroin dependence is a serious illness whose 
dominant symptom is a compulsive craving for the drug. See, e.g., N. Bejerot, 
Addiction and Society 3-63 (1970); L. Brill & L. Lieberman, Authority and 
Addiction 191-93 (1969); A. Lindesmith, Addiction and Opiates 49 (1968); 
President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: Narcotics and Drug Abuse 44-45 (1967).

The Congress has defined a drug-dependent person as:
[A] person who is using a controlled substance . . . and who is in a state 
of psychic or physical dependence, or both, arising from the use of that 
substance on a continuous basis. Drug dependence is characterized by 
behavioral and other responses which include a strong compulsion to take 
the substance on a continuous basis in order to experience its psychic 
effects or to avoid the discomfort caused by its absence.

Comprehensive Drug Abuse Prevention and Control Act of 1970, § 2(b), 42 U.S.C. 
§ 201 (q) (1970). The Congress also has recognized that a heroin addict may be 
“so far addicted to the use of narcotic drugs as to have lost the power of self
control with reference to his addiction.” Controlled Substances Act of 1970, § 102(1), 
21 U.S.C. § 802(1) (1970). Although its ravages on body and mind may well 
differ from one person to another, the generally recognized course, symptoms, effects, 
and treatment possibilities of heroin addiction render it a “distinct medical entity.” 
M. Nyswander, The Drug Addict as a Patient 1 (1956), cited in Brief for Appel
lant, supra at 3a.

41. The District of Columbia State Plan for a Comprehensive Alcoholism Program 
estimated that there were over 100,000 alcoholics in the District of Columbia in 
1973. Washington Area Council on Alcohol and Drug Abuse, supra note 34, at 60. 
The estimates of the number of heroin addicts are 1,000 in 1966, 2,000 in 1973, and 
8,000 as the largest number between these years. See McDonald, Enforcement of 
Narcotic and Dangerous Drug Laius in the District of Columbia, in Nat’l Comm’n 
on Marijuana and Drug Abuse, Drug Use in America: Problem in Perspective 
App., Vol. III, at 652 (2d Report 1973) [hereinafter cited as Drug Use].

42. See District Crime Comm’n Report, supra note 4, at 45, 79, 564-65; Tinkle
burg, Drugs and Crime, in Drug Use, supra note 41, App., Vol. I, at 242, 249, 263.

The Heroin Addict and the Law

A District of Columbia resident may find it difficult to know whether 
the derelict sleeping on a park bench or huddled in a doorway is an 
alcoholic or a heroin addict,40 but the courts in the past decade have 
had no trouble drawing legal distinctions between the two. Although 
the District of Columbia has far fewer heroin addicts than alcoholics,41 
and reliable evidence indicates that heroin addicts commit less violent 
crimes than do alcoholics,42 the Congress and the District of Columbia 
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courts have treated the drug addict more harshly. The addict who 
possesses, uses, or buys heroin for his own habit has run the risk of 
being caught in the federal regulatory scheme along with drug 
traffickers; until 1971 the possessor in the District of Columbia was 
penalized by long, mandatory minimum prison sentences, without 
probation or parole, even though lesser penalties were available under 
the District of Columbia Uniform Narcotic Drug Act.43 Further, al
though for more than 20 years the Hospital Treatment for Drug Ad
dicts Act of 1953 has been law in the District, it has never been con
strued expansively, as was the 1947 Act providing treatment for alco
holics, to rule out incarceration for addicts.44

43. D.C. Code Ann. §§ 33-401 to -425 (1973). Under the federal scheme the 
Jones-Miller Act provided that conviction for importing, receiving, concealing, buying, 
or selling narcotics was to result in imprisonment for not less than five or more than 
20 years for the first offense and for not less than 10 or more than 40 years for 
subsequent offenses. See Narcotic Control Act of 1956, ch. 629, § 105, 70 Stat. 570. 
Possession of the drug was an adequate ground for conviction unless the owner 
demonstrated that his possession was unrelated to any of the acts specifically made 
criminal. Id. Suspended sentence, parole, and probation were not allowed. Id. 
§ 103. The Harrison Act punished failure to pay taxes on and to register narcotics 
involved in any purchase or sale and made possession without appropriate taxpaid 
stamps “prima facie evidence of a violation.” See Act of Aug. 16, 1954, ch. 736, 
§§ 4701, 4723, 4771, 68A Stat. 549, 555, 556. Such offenses were penalized by 
not less than two years for the first offense, not less than five years for the second 
offense, and not less than 10 years for subsequent offenses. Id. § 7237(a).

In contrast, the District of Columbia Uniform Narcotics Drug Act prohibits manu
facture, sale, or possession of narcotics, punishable by a one-year maximum sentence 
on the first offense or up to 10 years on subsequent offenses, and permits probation, 
parole, and suspended sentence. D.C. Code Ann. §§ 33-401 to -425 (1973); see 
Kane, A Legal History of the Narcotic Addict Rehabilitation Act of 1966, in 
Drug Use, supra note 41, App., Vol. IV, at 485-91; District Crime Comm’n Report, 
supra note 4, at 566-70.

44. See Hospital Treatment for Drug Addicts Act of 1953, D.C. Code Ann. §§ 24- 
601 to -615 (1973); Act of Aug. 4, 1947, ch. 472, §§ 1-13, 61 Stat. 744. The 
defendant in United States v. Moore unsuccessfully argued that the court should 
construe the two acts similarly. See 486 F.2d 1139 (D.C. Cir.), cert, denied, 414 
U.S. 980 (1973). The argument for parallel construction is premised on the similarity 
between the acts in their definitions of drug addict and alcoholic. The drug addict 
act defines a drug user as “any person ... so far addicted to the use of . . . habit
forming narcotic drugs as to have lost the power of self-control with reference to his 
addiction,” while the alcoholic was defined in the 1947 Act as one who has “lost the 
power of self-control.” D.C. Code Ann. § 24-602 (1973); Act of Aug. 4, 1947, 
ch. 472, § 2, 61 Stat. 744; see United States v. Moore, supra.

45. Robinson v. California, 370 U.S. 660, 666-67 (1962).
46. 345 F.2d 964 (D.C. Cir.), cert, denied, 382 U.S. 894 (1962).

After the Supreme Court held in 1962 that the eighth amendment 
precluded the punishment of an addict simply for being addicted,45 it 
was inevitable that addicts would attempt to defend in prosecutions 
for possession and use by claiming that possession and use were symp
toms and compulsions of their “disease,” involuntary acts caused by 
pharmacological duress. In 1962, however, in Hutcherson v. United 
States,46 the District of Columbia Circuit rejected the claims of an 
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addict, sentenced under federal law to 10 years for possession of 28 
capsules of heroin, that the sentence constituted cruel and unusual 
punishment because it was excessive in relation to the crime and that 
under Robinson he could not be punished for acts attributable to the 
compulsion of his addiction.47 The panel found the first claim “so ob
viously unsound that detailed discussion is unnecessary”48 and did not 
discuss the second. Chief Justice Burger, then Circuit Judge, in his 
concurring opinion declared that the eighth amendment could not be 
used to challenge the length of a congressionally mandated sentence 
and that the Robinson rationale was inapplicable to possession of drugs 
by an addict.49 In Judge Burger’s view, the addict had only one re
course: to raise an insanity defense “grounded on addiction before the 
trier of fact by some evidence that he has some mental illness apart 
from addiction or that addiction to and long or intensive use of narcot
ics have eroded and impaired his capacity to control his conduct.”50

47. Id. at 968. The court also rejected a claim that a denial of equal protection 
stemmed from the prosecutor’s option to charge a possessor under either the federal 
laws, resulting in mandatory minimums, no probation, no parole sentences, or the 
local laws, which had no such strictures. Id. at 967. Only Chief Judge Bazelon 
thought there was merit in such a contention and that “[wjhen the prosecutor ‘chooses’ 
a mandatory minimum sentence, he makes a sentencing decision, without either sen
tencing information or expertise in sentencing.” Id. at 972-77 (Bazelon, C.J., con
curring and dissenting).

48. Id. at 967.
49. Id. at 970 (Burger, J., concurring).
50. Id. See also Castle v. United States, 347 F.2d 492, 495-97 (D.C. Cir. 1964) 

(Burger, J., concurring), cert, denied, 381 U.S. 929 (1965); Lloyd v. United States, 
343 F.2d 242, 243 (D.C. Cir. 1964), cert, denied, 381 U.S. 952 (1965).

51. See United States v. Moore, 486 F.2d 1139 (D.C. Cir.), cert, denied, 414 
U.S. 980 (1973); Hutcherson v. United States, 345 F.2d 964, 971-78 (D.C. Cir.) 
(Bazelon, C.J., concurring and dissenting), cert, denied, 382 U.S. 894 (1965).

52. 345 F.2d at 977-78. Chief Judge Bazelon previously had dissented from a 
per curiam order denying rehearing en banc in another case rejecting both a Robinson 
argument and an equal protection claim based on the prosecutor’s choice of a charg
ing statute. See Lloyd v. United States, 343 F.2d 242, 243-47 (D.C. Cir. 1964), 
cert, denied, 381 U.S. 952 (1965).

53. The court in Castle v. United States and Brown v. United States appeared to 
accept addiction and its symptoms as “some evidence” of insanity. See Castle v. 
United States, 347 F.2d 492, 493-94 (D.C. Cir. 1964), cert, denied, 381 U.S. 929 
(1965); Brown v. United States, 331 F.2d 822, 823 (D.C. Cir. 1964) (per curiam). 

Chief Judge Bazelon’s concurring and dissenting opinion in Hutcher
son showed signs of the disagreement that was to erupt eight years 
later in United States v. Moore?1 Chief Judge Bazelon argued in 
Hutcherson that pharmacological duress was a theory that required 
“serious consideration ... as a matter affecting responsibility” under 
Robinson although he agreed that the record in the instant case was 
not a proper one for consideration of the fundamental question.52 The 
Hutcherson decision foreclosed the possibility, tentatively suggested 
in earlier cases,53 that evidence of addiction alone might be sufficient 
to raise an insanity defense.
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The early District of Columbia Circuit decisions preceded the 
Supreme Court’s dictum in Powell v. Texas54 that local courts should 
seek through experimentation to develop doctrines such as mens rea 
without relying on the Supreme Court for hard and fast constitutional 
doctrines in the area of criminal responsibility.55 56 In 1970, two years 
after the Powell decision, the entire panel of the District of Columbia 
Circuit had an opportunity in Watson v. United States55 to face the 
fundamental issue of whether the Constitution permitted the use of 
long, mandatory sentences to punish an addict for the crime of using 
or possessing drugs. An initial panel opinion, written by Chief Judge 
Bazelon, had ruled that a mandatory minimum 10-year sentence for 
possession of heroin, without possibility of parole, was cruel and un
usual punishment because the crime was victimless and the actor’s 
conduct involuntary.57 The case was set down for en banc reconsidera
tion,58 but on the rehearing the defendant did not pursue the Robin
son cruel and unusual punishment argument and instead relied on an 
argument that the mandatory minimum sentence laws were never 
meant to apply to nontrafficking addicts convicted on evidence of use 
or possession alone.59 60 The amicus appointed by the court argued that 
the application of the laws to nontraffickers violated the spirit of Robin
son55 A majority of the court, while acknowledging the seriousness 
of such arguments and inviting future defendants to offer such de
fenses in the trial courts, demurred on the record before them.61 In
hibited by Powell, the court declined to extend Robinson and insisted 
that it would not rule on the constitutional question until presented 
with a record disclosing the full factual setting as developed in an 
orderly adversary process.62

The Castle court had determined that the arguments for extension of Robinson to 
possession or use of drugs were neither “remote nor insubstantial,” but that the 
extension had to be made by the Supreme Court. 347 F.2d at 495. However, Judge 
Burger in Hutcherson specifically stated that the court, in Heard v. United States, 
had explicitly rejected the Castle and Brown dicta that narcotics addiction per se 
constituted “some evidence” of insanity. 345 F.2d at 970 n.8 (Burger, J., con
curring); see Heard v. United States, 348 F.2d 43, 44-45 & n.3 (D.C. Cir. 1964) 
(per curiam) (“mere showing of narcotics addiction, without more, does not consti
tute ‘some evidence’ of . . . ‘insanity’ so as to raise the issue of criminal 
responsibility”).

54. 392 U.S. 514 (1968).
55. See id. at 535-36.
56. 439 F.2d 442 (D.C. 1970) (en banc).
57. Id. at 464-75 (panel decision reprinted in appendix to en banc opinion).
58. See id. at 444.
59. Id. at 449.
60. Id. at 449-50.
61. Id. at 453.
62. Id. at 451-53, 454. The members of the majority agreed that Watson should 

be eligible for treatment under title II of the Narcotic Addict Rehabilitation Act 
of 1966 (NARA), even though the Act specifically excluded defendants who, like 
Watson, had two or more prior felony convictions. Id. at 455; see § 201, 18 U.S.C. 
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Chief Judge Bazelon took issue with the court’s postponement of 
decision of the pharmacological duress or eighth amendment defenses. 
Although in the panel decision he indicated that the defenses had not 
been proved,63 in his concurring and dissenting opinion on rehearing 
he concluded that the full factual briefing received by the court com
bined with the court’s basic acknowledgment of the validity of the 
defense made delay until another case intolerable.64 In his view, 
“Powell should be read not as a bar, but as an exhortation toward 
further experiment with common-law doctrines of criminal responsi
bility.”65 Furthermore, since the formulation of the insanity defense 
at that time was inadequate to cover a defense of pharmacological or 
physical compulsion, he asked for “en banc examination of the insanity 
defense in contexts such as this one to determine whether modifications 
should be made to cover such situations.”66 No such examination was 
forthcoming for several years.67 68

§ 4251(f)(4) (1970). The court reasoned that the Act would make an addict 
who did not have two convictions before 1966 eligible but would exclude an addict 
having two pre-1966 convictions, even for possession. The court found this dis
tinction “constitutionally unacceptable.” 439 F.2d at 457.

63. 439 F.2d at 467 & n.18.
64. Id. at 458-59, 460-64 (Bazelon, C.J., concurring and dissenting).
65. Id. at 459.
66. Id. at 460.
67. After Watson a few defendants in trial court cases obtained dismissals, but 

no case appealed to the circuit court on Watson grounds was decided on the 
merits. See, e.g., United States v. Chicquelo, 452 F.2d 1310, 1311 (D.C. Cir. 
1971) (en banc) (per curiam), cert, denied, 405 U.S. 957 (1972) (inadequate 
record); Kleinbart v. United States, 439 F.2d 511, 514 (D.C. Cir. 1970) (remanded 
for resentencing and consideration of defendant’s eligibility for rehabilitative disposi
tion under Narcotic Addict Rehabilitation Act); United States v. Cox, 432 F.2d 
1326, 1327 (D.C. Cir.) (per curiam), cert, denied, 400 U.S. 866 (1970) (reversed 
on other grounds; unnecessary to reach Robinson issue); Perkins v. United States, 
432 F.2d 612, 613 (D.C. Cir. 1970) (per curiam) (narcotics addiction not raised or 
proved below). See also United States v. Ashton, 317 F. Supp. 860, 862-63 (D.D.C. 
1970) (fact of defendant’s addiction uncontroverted; insufficient evidence of trafficking 
to go to jury; indictment dismissed).

68. 486 F.2d 1139 (D.C. Cir.) (en banc) (per curiam), cert, denied, 414 U.S. 
980 (1973).

69. See id. at 1142 (Wilkey, J., concurring).
70. See id. at 1141, citing Brief of Appellant at 8.

In 1973 the District of Columbia Circuit decided United States v. 
Moore,G8 which involved a 40-year-old addict who had been a user for 
24 years and was convicted on evidence of possession. Below, the 
defendant’s counsel specifically had raised the defenses of common 
law pharmacological duress, the extension of Robinson, and the ab
sence of congressional intent to punish addict-possessors under the 
federal narcotics laws.69 On appeal counsel relied primarily on the 
pharmacological duress defense.70 Psychiatric testimony had been in
troduced at trial to show that the defendant had no capacity to resist
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using the drug, though it was conceded that the defendant had no 
mental illness or abnormal condition of the mind that would bring 
him within the traditional boundaries of the insanity defense.71

71. The trial judge ruled that the evidence of his addiction was inadmissible 
since there was no defense of drug-induced duress. Only if the defendant could 
show some evidence of mental illness so as to invoke the insanity defense would 
the evidence of his lack of free will to resist drugs become relevant. See id. at 
1214 n.12 (Wright, J., dissenting), citing Transcript at 206-14, 218.

72. Id. at 1140-41; see id. at 1144-54 (Wilkey, J., concurring); id. at 1159-1206 
(Leventhal, J., concurring).

The court remanded the case for consideration of Moore’s commitment to treat
ment pursuant to title II of the NARA even though the officials administering the 
NARA’s programs previously had rejected Moore as “not likely to be rehabilitated.” 
See id. at 1204; Narcotic Addict Rehabilitation Act of 1966, § 201, 18 U.S.C. §§ 
4251-55 (1970). Judge Leventhal in his concurring opinion asked the trial court 
to explore the legal and practical possibilities of commitment under the NARA 
to a community-based facility rather than to one of the few institutional centers 
to which District of Columbia defendants normally are sent. See 486 F.2d at 
1203-06 (Leventhal, J., concurring). Moore never sought NARA commitment 
on remand since commitment under the NARA would have been for a period several 
years longer than the remainder of his mandatory six-year prison sentence.

73. 486 F.2d at 1145-46 (Wilkey, J., concurring).
74. Id. at 1153.
75. Id. at 1182-85 (Leventhal, J., concurring).
76. See Comprehensive Drug Abuse Prevention and Control Act of 1970, § 404, 

21 U.S.C. § 844 (1970).
77. See 486 F.2d at 1159-60 (Leventhal, J., concurring).

The appeal in Moore, argued before the court sitting en banc in 
September 1971, resulted, two years later, in a per curiam decision 
affirming the convictions and denying both the common law duress 
and the Robinson defenses.72 Three of the judges, Wilkey, Mac
Kinnon, and Robb, refused to allow a common law defense of com
pulsion from addiction to the crime of possession because they believed 
the defense inevitably would be extended to excuse other crimes an 
addict might commit to obtain money to buy drugs.73 The three 
judges rejected the proposition that voluntariness was a necessary 
ingredient for common law criminal responsibility and reserved the 
development of the eighth amendment Robinson issue to the Supreme 
Court.74

Tudges Leventhal and McGowan ruled against the defenses on a 
different rationale. They were concerned that knowledge of the causes 
and effects of heroin dependence still was too imprecise to guarantee 
the “verifiability” of the existence of an uncontrollable compulsion.75 
This lack of certainty, combined with the recent passage of an act 
reducing the penalty for possession of heroin,76 led the two judges to 
avoid recognizing a common law or constitutional Robinson defense.77 
They admitted that “if we had been faced with the rigidity that 
prevailed in the 1950’s with minimum prison sentences without res
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pite ... we might well have joined in an opinion that recognized the 
defense.”78

78. Id. at 1160.
79. See id. at 1208-60 (Wright, J., dissenting) (Chief Judge Bazelon and 

Tudges Tamm and Robinson joined in Tudge Wright’s dissent).
80. Id. at 1209-10.
81. Id. at 1231-34; see, e.g., M. Nyswander, supra note 40, at 1; Cantor, The 

Criminal Law and the Narcotics Problem, 51 J. Crtm. L.C. & P.S. 512, 523 (1961); 
Winick, Narcotics Addiction and its Treatment, 22 Law & Contemp. Prob. 9, 21, 24 
(1957).

82. See 486 F.2d at 1241-42 (Wright, J., dissenting); e.g., United States v. 
Brawner, 471 F.2d 969, 995 (D.C. Cir. 1972) (en banc) (insanity); Cillars v. 
United States, 182 F.2d 962, 976 (D.C. Cir. 1950) (duress); Utsler v. Erickson, 
315 F. Supp. 480, 481 (D.S.D. 1970), affd, 440 F.2d 140 (8th Cir.), cert, denied, 
404 U.S. 956 (1971) (dictum) (involuntary intoxication); People v. Freeman, 
61 Cal. App. 2d 110, 118, 142 P.2d 435, 439 (1943) (unconsciousness due to 
epilepsy); Smith v. Commonwealth, 268 S.W.2d 937 (Ky. 1954) (unconsciousness 
due to epilepsy); Fain v. Commonwealth, 78 Ky. 183, 188 (1879) (somnambulism); 
Johnson v. Commonwealth, 135 Va. 524, 533, 115 S.E. 673, 676 (1923) (dictum) 
(involuntary intoxication).

83. See 486 F.2d at 1258 & n.282 (Wright, J., dissenting).

Four dissenters, in an opinion written by Judge Wright, recognized 
a common law defense of compulsion due to heroin dependence, the 
dependence to be proved by the facts in individual cases and the de
fense to be limited to the crimes of possession, use, and purchase for 
use.79 Judge Wright argued:

[TJhe development of the common law of mens rea has reached 
the point where it should embrace a new principle: a drug addict 
who, by reason of his use of drugs, lacks substantial capacity to 
conform his conduct to the requirements of the law may not be 
held criminally responsible for mere possession of drugs for his 
own use.80

Medical authorities, the dissenters asserted, concede that heroin de
pendence in some cases may erode the addict’s ability to control his 
use of the drug to such an extent that he has no “free will” at all.81 
The common law historically has presumed that an individual cannot 
be held criminally responsible unless his actions were the product of 
“free will”; a showing that duress, insanity, somnambulism, uncon
sciousness due to epilepsy, or involuntary intoxication vitiated free will 
has constituted a defense to criminal charges.82 Judge Wright and 
his companion dissenters foresaw no more difficulty in determining the 
uncontrollable compulsion necessary to establish a defense to the crime 
of heroin possession than courts encounter in ascertaining mental in
capacity.83

On the eighth amendment issue, the dissenters read Robinson to 
prohibit “not only the criminalization of the status of ‘being addicted,’ 
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but also the punishment of an addict for those acts, such as possession 
or use of narcotics, which are symptomatic of the disease and therefore 
beyond his power to avoid.”84 In the dissenters’ view, five Justices in 
Powell had endorsed the position that a person may not be constitu
tionally punished if the “crime is part of the pattern of his disease and 
is occasioned by a compulsion symptomatic of the disease.”85 86 Thus, 
they concluded that to avoid raising serious doubts about the constitu
tionality of federal narcotics laws, the court should have accepted the 
defense of drug dependence.80

84. Id. at 1237.
85. Id. at 1239-40; see Powell v. Texas, 392 U.S. 514, 548 (1968) (White, J., 

concurring); id at 569 (Fortas, J., dissenting).
86. See 486 F.2d at 1239-40 (Wright, J., dissenting).
87. Moore v. United States, 414 U.S. 980 (1973), denying cert, to 486 F.2d 

1139 (D.C. Cir. 1973) (en banc) (per curiam).
88. See Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. 

L. No. 91-513, 84 Stat. 1236 (codified in scattered sections of 18, 19, 21, 26, 29, 31, 
40, 42, 49 U.S.C.) (effective May 1, 1971).

89. 410 U.S. 605 (1973).
90. Id. at 611; see Comprehensive Drug Abuse Prevention and Control Act of 

1970, §§ 401-04, 21 U.S.C. §§ 841-44 (1970).
91. _ U.S. —, 94 S. Ct. 2532 (1974).
92. Id. at —, 94 S. Ct. at 2535-36.
93. See United States v. Marshall, 485 F.2d 1062, 1065-66 (D.C. Cir. 1973).
94. _ U.S. —, 94 S. Ct. 700 (1974).
95. Id. at —, 94 S. Ct. at 708; see Watson v. United States, 439 F.2d 442, 

454-56 (D.C. Cir. 1970) (en banc); § 201, 18 U.S.C. §§ 4251-55 (1970); note 
62 supra.

In 1973 the Supreme Court, in denying certiorari in Moore, declined 
the invitation of the District of Columbia Circuit to settle the applica
bility of Robinson in prosecutions of addicts for possession of drugs.87 
Moore, along with hundreds of others convicted or sentenced before 
the Comprehensive Drug Abuse Prevention and Control Act of 197088 89 
eased the treatment of addicts, found no relief from the courts. In 
three successive opinions during the 1973-1974 term, the Supreme 
Court foreclosed any future hope for these persons. In Bradley v. 
United States®*  the Supreme Court ruled that defendants who com
mitted a narcotics offense before the effective date of the 1970 Act 
though convicted or sentenced after it went into effect, were not 
eligible for the probation or shorter sentences provided in the Act.90 
In Warden v. Marrero?1 the Court refused parole eligibility to the 
same group of offenders92 and thus overruled a contrary interim ruling 
in which Judge Leventhal had concluded that pre-1970 Act offenders 
were eligible for parole in light of the rehabilitation rationale of the 
1970 Act.93 94 As a final irony, in Marshall v. United States* 1 the 
Supreme Court overruled the Watson holding that defendants with two 
or more prior felony convictions were eligible for treatment under title 
II of the Narcotic Addict Rehabilitation Act.95 Thus, had Moore been 
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imprudent enough to avail himself of the invitation of the District of 
Columbia Circuit to seek to come under the Narcotic Addict Rehabili
tation Act, the Supreme Court’s ruling would have ousted him.

A few conclusions may be drawn from this overdrawn scenario. The 
new and more lenient federal provisions90 make it unlikely that the 
duress and eighth amendment defenses will be tested again in the 
District of Columbia Circuit, but the return of the harsh mandatorv 
minimum sentencing laws at the state level96 97 might precipitate re- 
evaluation by the Supreme Court. It is possible, however, that while 
the Supreme Court would not reverse a court of appeals’ decision re
jecting a common law defense of drug addition, or even an eighth 
amendment defense, it also would not reverse a decision accepting 
either defense. The 10-year struggle of the District of Columbia 
Circuit has not induced any final resolution in the Supreme Court, 
but the question remains open in other jurisdictions and may again 
reach the Court. Interestingly, Justice Marshall, the author of 
Powell, which refused to extend Robinson to public intoxication, has 
this term alluded to the “growing awareness of the Eighth Amendment 
questions raised when criminal punishment is imposed for activities 
which are the symptom or direct product of the disease of narcotics 
addiction.”98 99 100

96. See Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. 
L. No. 91-513, 84 Stat. 1236 (codified in scattered sections of 18, 19, 21, 26, 29, 
31, 40, 42, 49 U.S.C.).

97. See Corcoran & Helm, Compilation and Analysis of Criminal Drug Laws in 
the 50 States and 5 Territories, in Drug Use, supra note 41, App., Vol. Ill, at 242.

98. Marshall v. United States, — U.S. —, 94 S. Ct. 700 (1974).
99. 471 F.2d 969 (D.C. Cir. 1972) (en banc).
100. United States v. Moore, 486 F.2d 1139, 1260 (D.C. Cir. 1973) (Bazelon, 

C.J., concurring and dissenting); see United States v. Brawner, 471 F.2d 969, 
1022-34 (D.C. Cir. 1972) (Bazelon, C.J., concurring and dissenting); United 
States v. Alexander & Murdock, 471 F.2d 923, 948-51 (D.C. Cir.), cert, denied, 
409 U.S. 1044 (1972).

THE INSANITY DEFENSE

Within the bounds of the insanity defense, as redefined in United 
States v. Brawner,™ there may yet be flexibility in the District of 
Columbia Circuit on the issue of the criminal responsibility of alcohol
ics and narcotics addicts. In Moore Chief Judge Bazelon declared that 
while he joined the dissenters, he would have preferred to settle the 
issues in accord with his opinions on the insanity defense in Brawner 
and United States v. Alexander & Murdock.1™ Addiction, he con
tended, should be considered a defense to any crime where “the defend
ant was under such duress or compulsion, because of his addiction, 
that he was unable to conform his conduct to the requirements of the 
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law.”101 In Chief Judge Bazelon’s view, a defendant would have to 
prove to the jury only that “at the time of his unlawful conduct his 
mental or emotional processes or behavioral controls were impaired to 
such an extent that he cannot justly be held responsible for his act.”102

101. 486 F.2d at 1260 (Bazelon, C.J., concurring and dissenting).
102. United States v. Brawner, 471 F.2d 969, 1032, (D.C. Cir. 1972) (Bazelon, 

C.J., concurring and dissenting).
103. See id. at 973, 983-84.
104. United States v. Moore, 486 F.2d 1139, 1181 (D.C. Cir. 1973) (Leventhal, 

J., concurring).
105. See Jones, Mental Illness and Drugs: Pre-Existing Psychopathology and 

Response to Psychoactive Drugs, in Drug Use, supra note 41, App., Vol. I, 392-93 
(recent studies found approximately 50 percent of addicts can be diagnosed as 
neurotic, psychotic, or sociopathic). See also Zinberg & Delong, Research and the 
Drug Issue Contemp. Drug Problems, 82-86 (Spring 1974) (analysis of difficulties 
in conducting basic research about effect of drugs on the mind).

106. See United States v. Moore, 486 F.2d 1139, 1181 (D.C. Cir. 1973) (Leven
thal, J., concurring) (evidence of addiction admissible if addiction is so protracted 
and extensive as to result in unusual deterioration of controls); cf. Watson v. United 
States, 439 F.2d 442, 465 (D.C. Cir. 1970) (Chief Judge Bazelon’s panel decision 
reprinted in appendix to en banc decision); United States v. Carter, 436 F.2d 
200, 204-10 (D.C. Cir. 1970) (Bazelon, C.J., concurring); Lloyd v. United States, 
343 F.2d 242, 245 (D.C. Cir. 1964) (Bazelon, C.J., dissenting), cert, denied, 381 
U.S. 952 (1965).

107. Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental 
Disorders 45 (2d ed. 1968) (narcotic dependence classified in section 304).

108. See D.C. Code Ann. § 24-301 (d) (1973); cf. id. §§ 24-608, 24-609 (civil 
commitment under District of Columbia Rehabilitation of Users of Narcotics Act).

The primary question raised by Judge Leventhal’s majority opinion 
in Brawner, however, was when, if ever, an “abnormal condition of the 
mind,” ruled an essential ingredient in any insanity defense, accom
panies or results from narcotics addiction.103 His concurring opinion 
in Moore appeared to rule out addiction as a separate ground for im
pairment of behavioral controls if no such “abnormal condition” 
existed.104 No consensus is apparent in the medical and psychiatric 
community on the interrelation of addiction and mental abnormality.105 
Theoretically, even under the Brawner majority opinion there is still 
room within the insanity defense to show that addiction has created 
a condition that qualifies as mental disease.106 The key will be to pro
duce some evidence of “mental disease or defect” in raising the de
fense. Since the American Psychiatric Association’s official manual 
classifying mental disorders includes narcotic dependence and its ac
companying symptoms as a mental disorder,107 production of the proper 
evidence may depend on preparing psychiatric witnesses to appreciate 
the verbal subtleties and to avoid the minefields of the insanity defense.

Until Moore defense counsel tended to reject the strategy of raising 
an insanity defense for addicts, partially to avoid the 10-year squabble 
about the intricacies of Durham and partially to avoid the compulsory 
commitment that followed acquittal by reason of insanity.108 The exist
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ence of misdemeanor penalties for possession and use and the advent of 
pretrial diversion programs in the District of Columbia109 may render 
efforts to probe the limits and to adapt the defense more trouble than 
they are worth. Still, enterprising counsel may in some future case 
have the opportunity to contribute greatly to the law by developing 
a sophisticated analysis of how and under what circumstances drugs 
affect the normal functioning of the mind, and thereby to expose the 
artificiality of the line currently drawn between behavior attributable 
to addiction and behavior attributable to an “abnormal condition of 
the mind.”

109. See id. §§ 33-402, 33-423: Superior Court of the District of Columbia, 
The Narcotics Diversion Project (1974).

110. Traditionally in criminal law the important question has been not the cause 
of the compulsion or disorder that destroys the individual's free will, but rather 
whether such compulsion or disorder existed. A New Hampshire judge once stated:

When disease is the propelling, uncontrollable power, the man is as innocent 
as the weapon,—the mental and moral elements are as guiltless as the 
material. If his mental, moral, and bodily strength is subjugated and 
pressed to an involuntary service, it is immaterial whether it is done by his 
disease, or by another man, or a brute or any physical force or art or nature 
set in operation without any fault on his part. If a man knowing the 
difference between right and wrong, but deprived, by either of those agencies, 
of the power to choose between them, is punished, he is punished for 
his inability to make the choice—he is punished for the incapacity; and 
that is the very thing for which the law says he shall not be punished.

State v. Pike, 49 N.H. 399, 441-42 (1869); see Easter v. District of Columbia, 
361 F.2d 50, 52 (D.C. Cir. 1966) (en banc) (alcohol dependence as defense 
to public intoxication); United States v. Freeman, 357 F.2d 606, 622 (2d Cir. 1966) 
(insanity); United States v. McClue, 26 F. Cas. 1093, 1097 (No. 15,679) (C.C.D. 
Mass. 1851) (delerium tremens); United States v. Drew, 25 F. Cas. 913 (No. 
14,993) (C.C.D. Mass. 1828) (delerium tremens); People v. Freeman, 61 Cal. 
App. 2d 110, 114-18, 142 P.2d 435, 438-39 (1943) (unconsciousness as result 
of epilepsy); Pribble v. People, 49 Colo. 210, 214-16, 112 P. 220, 222 (1910) 
(effects of medication); State v. McCullough, 114 Iowa 532, 535, 87 N.W. 503, 
504 (1901) (kleptomania); cf. Shnautz v. Beto, 416 F.2d 214, 215 (5th Cir. 
1969) (withdrawal from heroin addiction as affecting voluntariness of guilty plea).

111. 361 F.2d 50 (D.C. Cir. 1966).
112. See id. at 52-54. See also Powell v. Texas, 392 U.S. 514, 522-24 (1968).

Consequences and Conclusions

It seems paradoxical that an enlightened standard of criminal re
sponsibility automatically would bar from the jury evidence of im
pairment of free will stemming from causes other than the currently 
popular definition of mental illness.110 Indeed, the court’s approach 
in Easter v. District of Columbia'11 recognizing that the precise eti
ology and physical-psychological interrelation of alcoholism were un
known,112 seems a more honest approach, one that permits a court or 
jury to decide in individual cases whether a person in fact was unable 
to resist committing a particular crime. Total rejection of any lack 
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of free will defense based on other than mental illness is an absolute 
and apparently unfounded judicial response that reinstates psychiatric 
labeling to a new primacy as a determinant of a defendant’s fate.113 
The burgeoning technique of behavior modification, for instance, has 
obvious capabilities for mind control for both good and evil purposes.114 
To freeze our laws of criminal responsibility at this inchoate stage of 
our understanding of the mind can only create mischief and the poten
tial for great harm.

113. Cf. McDonald v. United States, 312 F.2d 847, 850-51 (D.C. Cir. 1962) 
(en banc) (per curiam).

114. See, e.g., P. London, Behavior Control (1969); Wexler, Token and 
Taboo: Behavior Modification, Token Economics, and the Laiv, 61 Calif. L. Bev. 
81 (1973); Note, Conditioning and Other Technologies Used to “Treat?” “Rehabili
tate?” “Demolish?” Prisoners and Mental Patients, 45 S. Cal. L. Rev. 616 (1972). 
See also Kline, The Future of Drugs and Drugs of the Future, 27 J. Soc. Issues 73, 
84 (No. 3, 1971) (examples of new drugs not yet in use with mind-affecting 
potential).

115. 486 F.2d 1139 (D.C. Cir. 1973) (en banc) (per curiam).
116. Id. at 1158 (Wilkey, J., concurring).
117. But see Drug Use, supra note 41, at 250-51 (deterrent justification for 

criminalization of possession and consumption rejected).
118. See 486 F.2d at 1141-59 (Wilkey, J., concurring); id. at 1159-1206 (Leven

thal, J., concurring). Answering the concern of the five judges who believed that 
the defense would extend to crimes other than possession, the dissenters found 
legislative history to show that the Congress did not intend addicts to be immunized 
from criminal acts that injured others. See id. at 1255-56 (Wright, J., dissenting). 
Further, the opinions of Justices Fortas and White in Pou'.ell v. Texas indicated 
that while alcoholism might be a defense to a crime of drinking, which is a 
characteristic and involuntary part of the disease, it need not be extended to acts 
like driving a car while intoxicated. See 392 U.S. 514, 548-54 (1968) (White, J., 
concurring); id. at 554-70 (Fortas, J., dissenting).

In a District of Columbia Circuit opinion following Easter v. District of Columbia, 
the court ruled that alcoholism was not a defense to robbery. See Salzman v. 
United States, 405 F.2d 358, 362-64 (D.C. Cir. 1968); Easter v. District of 
Columbia, 361 F.2d 50 (D.C. Cir. 1966). But see Salzman v. United States, supra 
at 364-74 (Wright, J., dissenting) (if actions were a product of chronic alcoholism, 
proper disposition is to treatment facility, not to penal institution). Chief Judge 
Bazelon, however, would allow a defense of narcotic induced involuntariness as a 
ground for acquittal of any crime. United States v. Moore, 486 F.2d 1139, 1260 
(D.C. Cir. 1973) (Bazelon, C.J., concurring and dissenting).

119. Mayor’s Advisory Comm, on Narcotics Addiction, Statement (April 1973).
120. See Drug Use, supra note 41, at 266.

Several judges in United States v. Moore115 worried that our civiliza
tion was evading “our feared crushing burdens by permitting those 
who crave it to slip into an opium haze.”116 The judges also feared 
that excusing possession inevitably would lead to more readily avail
able drugs, greater incentive to drug addiction,117 and extension of 
exculpation to other crimes committed by addicts to obtain money for 
drugs.118 Yet, the addiction defense was endorsed by the Mayor’s 
Advisory Committee on Narcotics Addiction for the District of Colum
bia119 and by the National Commission on Marijuana and Drug 
Abuse,120 and the Uniform Drug Dependence Treatment and Rehabili
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tation Act provides drug dependent persons a right to treatment in 
lieu of prosecution for any drug possession or use charge.121

121. See Bonnie & Sonnenreich, Proposed Uniform Drug Dependence Treatment 
and Rehabilitation Act jf 412 & Commentary, in Drug Use, supra note 41, App., 
Vol. IV, at 828.

122. McDonald, supra note 41, at 652; Drug Abuse Council, Trends and Issues 
in Federal Drug Abuse Activities: Forecast 1975 (June 1974); Remarks of Thomas 
Bryant, President of the Drug Abuse Council, to Council on Foundations, Jan. 10, 
1974, at 4; Wash. Post, May 20, 1973, § E, at 12, col. 1. Recently, however, 
there have been indications that heroin use in the District of Columbia may be 
on the rise again. Drug Abuse Council, Present Spread of Heroin Use in the 
United States 16 (1974); Wash. Post, Nov. 10, 1974, § B, at 1, col. 7.

123. See Cochran & Dupont, A Statistical History of the Narcotic Treatment 
Agency, in II Proceedings, Fifth Annual Methadone Conf. 889 (1973) (from 
February 1970 to March 1973 almost 13,000 applicants were admitted to Narcotic 
Treatment Agency); Corcoran, Implementation of State Treatment Legislation, in 
Drug Use, supra note 41, App., Vol. IV, at 738 ($10 million annual budget for 
District’s Narcotic Treatment Agency program).

124. See Johnson & Bogomolny, Selective Justice: Drug Law Enforcement in 
Six American Cities, in Drug Use, supra note 41, App., Vol. Ill, at 576-78 (most 
drug arrests are not preceded by drug investigations but are made by general law 
enforcement officers fortuitously discovering consumption-possession offenses on the 
street). Only 14 percent of persons arrested for drug offenses spend time in jail. 
Id. at 578.

125. See McDonald, supra note 41, at 652 n.6
126. See J. Rawls, A Theory of Justice 3-4 (1973).

Current lore holds that the heroin crisis is waning in the District of 
Columbia area and elsewhere.122 In the District of Columbia large 
credit usually is given to the local narcotics addiction program, which, 
at various times, has served up to 15,000 addicts.123 The vast majority 
of the addicts in this program are there voluntarily and are indistin
guishable except in luck from the thousands of their brethren who are 
apprehended, tried, and sentenced to prison for use and possession.124 
It is highly debatable that continued prosecution and imprisonment 
of addicts have contributed to the waning addiction rate to any degree 
comparable to the provision of treatment.125 Prosecution and im
prisonment have merely served to penalize those unfortunate enough 
to be caught.

Candor compels the admission that we cannot be certain that the 
compulsion defense would have helped the street people significantly. 
It might, however, have contributed substantially to our citizens per
ception of the fairness of the law126 and to a more just disposition of 
many individual cases now prosecuted at random, without pattern or 
social utility.
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1. Judge Doe’s first judicial statement of his position came in his dissent in a testa
mentary capacity case. See Boardman v. Woodman, 47 N.H. 120, 146-50 (1865) 
(Doe, J., dissenting) (the dissent was written in the year after the court’s opinion). 
A majority of the court adopted Judge Doe’s view that the jury should decide what 
constitutes mental disease in the better known case of State v. Pike, in which the court 
reviewed a jury instruction on the defense of insanity to a murder charge. 49 N.H. 
399, 407-08 (1869). See also State v. Jones, 50 N.H. 369, 398-400 (1871).

2. Letter from Judge Doe to Dr. Isaac Ray, quoted in Reik, The Doe-Ray Corres
pondence: A Pioneer Collaboration in the Jurisprudence of Mental Disease, 63 Yale 
L.J. 183, 188 (1953).

3. Id.
4. Weihofen, The Flowering of New Hampshire, 22 U. Chi. L. Rev. 356, 363 (1955).
5. See Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). The Durham 

court cited Pike and Jones in holding that “an accused is not criminally responsible if 
his unlawful act was the product of mental disease or mental defect.” Id. at 874-75; 
see State v. Pike, 49 N.H. 399 (1869); State v. Jones, 50 N.H. 369 (1871).

6. 214 F.2d 862 (D.C. Cir. 1954).
7. Id. at 874.
8. M’Naughten’s Case, 8 Eng. Rep. 718 (1843).
9. de Grazia, The Distinction of Being Mad, 22 U. Chi. L. Rev. 339, 346 (1955).

In 1866 Judge Charles Doe of the New Hampshire Supreme Judicial 
Court undertook to revolutionize that state’s law of insanity by giving 
to the jury the issue of what constitutes mental illness.* 1 His purpose 
was to leave “the way open for the reception of all progress in [medi
cal] science,” and to remove “the shackles of precedent” so that law and 
psychiatry might collaborate in the development of human under
standing of mental illness.2 “Juries may make mistakes,” wrote Judge 
Doe, “but they cannot do worse than courts have done in this busi
ness.”3

In 1954 Chief Judge David L. Bazelon plucked “Judge Doe’s octo
genarian wallflower”4 and placed it in the court’s lapel as a conversa
tion piece for the legal-psychiatric community.5 6 Like Judge Doe be
fore him, Chief Judge Bazelon sought in Durham v. United States® to 
imbue the law of criminal responsibility with modern “psychic realities 
and scientific knowledge”7 and to release the “brake” of M’Naughten8 
upon the jury in the exercise of its “rightful province,” the allocation 
of legal blame.9 Unlike Judge Doe, Chief Judge Bazelon was graced 

[87]
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with the kind and volume of caseload that nourished a vital and 
fast-moving debate over the Durham rule, a debate in which Chief 
Judge Bazelon was obliged to win over a formidable panoply of 
judges, lawyers, and psychiatrists to make his views operative. After 
18 years, his brethren grew tired of all this intellectual activity, and 
the conversations died.10

10. See United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972) (en banc), over
ruling Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). In his concurring 
and dissenting opinion Chief Judge Bazelon wrote: “[T]he Court’s current attitude . . . 
is . . . sharply at odds with the spirit of experimentation, inquiry, and confrontation 
that have characterized so much of our work in this field.” Id. at 1013.

11. A more basic inquiry would question the reasons for and purposes of the insanity 
defense. See Goldstein, The Brawner Rule—Why? or No More Nonesense on Non 
Sense in the Criminal Law, Please!, 1973 Wash. U.L.Q. 126, 127. However, as Pro
fessor Goldstein intimates, these issues are only implicit in the judicial debate. See id. 
at 134-38, 149-50.

12. 471 F.2d 969 (D.C. Cir. 1972) (en banc).
13. See notes 62-75 infra and accompanying text.
14. The practice of civilly committing those acquitted by reason of insanity has led 

some critics to suggest that the insanity defense is more repressive than benevolent. 
Rather than creating an exception to criminal responsibility, the insanitv defense creates 
an exception to the understanding that those who cannot be convicted are to keep 
their liberty. See Goldstein, supra note 11, at 132-33; Katz & Goldstein, Abolish the 
Insanity Defense—Why Not?, 72 Yale L.J. 853, 864-65 (1963).

15. See Dershowitz, The Law of Dangerousness: Some Fictions about Predictions, 
23 J. Legal Ed. 24 (1970).

At the heart of the debate over criminal responsibility is the legal 
definition of mental illness.11 Permeating the insanity defense cases 
is a judicial tug-of-war over what types of psychiatric diagnoses 
“qualify” a defendant to claim the defense. The first corollary issue 
is that of who decides which diagnoses should qualify. Although the 
cases from Durham to United States v. Brawner 12 focus heavily on 
the extent to which psychiatrists are usurping legal decisionmaking, 
the basic issue is the degree of discretion to be given the jury in deter
mining exceptions to criminal responsibility.13 A second corollary 
issue, not explicit in the insanity defense cases but surfacing in cases 
of civil commitment of the mentally ill, is the question of the disposi
tion of those adjudged insane. Although a successful insanity defense 
technically leads to acquittal, the defendant invariably is confined; 
society may not demand retribution in such cases, but it does demand 
restraint.14 Ultimately, the law governing the disposition of the class 
defined as mentally ill redounds upon the central issue of legally de
fining the class.15

Chief Judge Bazelon and the Medical Model

Chief Judge Bazelon’s incursion into the jurisprudence of mental 
illness begins with esoteric questions about criminal responsibility, 
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the role of psychiatry in law, and the function of the jury. It pro
gresses to consideration of noncriminal devices for the defense of 
society from the mentally ill and ultimately unearths some hard 
practical issues concerning the administration of the law for the con
trol of mentally abnormal behavior and of the institutions utilized for 
the care and custody of mentally abnormal offenders. Though much 
of what Chief Judge Bazelon has written from the bench has had 
greater impact upon intellectual discourse than on the parties before 
him, a number of his decisions of the past decade are creating prag
matic inroads into our desultory treatment of the mentally ill.

Although the Durham opinion merely copied Judge Doe’s phrasing 
of the insanity test and his goal of returning the issue of mental ill
ness to the jury, it soon became clear that Chief Judge Bazelon’s con
cept of “mental disease or defect” was radically different from any 
concept his intellectual forebears had ever proposed. The New Hamp
shire judges envisioned consideration of only those mental diseases 
causing total incapacitation of a defendant’s moral judgment.10 The 
underlying assumption was that such mental diseases derived from 
organic impairment of the brain, just as a cold is the product of a 
vims.16 17 When mental disease was so viewed, the propositions that the 
experts should be left free to testify about the existence of a disease 
entity capable of scientific diagnosis and that the ultimate issue could 
safely be left to the jury seemed only logical. As medical science 
discovered new disease entities, so would the insanity defense pro
gress.

16. Judge Doe, the insanity defense innovator among the New Hampshire judges, 
viewed the mental disease that nullified criminal responsibility as follows: “When 
disease is the propelling, uncontrollable power, the man is as innocent as the weapon,— 
the mental and moral elements are as guiltless as the material.” State v. Pike, 49 N.H. 
399, 441 (1869) (Doe, J., concurring).

17. See Letter from Judge Doe to Dr. John E. Tyler, supra note 2, at 187; cf. I. Ray, 
A Treatise on the Medical Jurisprudence of Insanity 43-44 (W. Overholser ed. 
1962). See generally Wechsler, The Criteria of Criminal Responsibility, 22 U. Chi. L. 
Rev. 367, 368-72 (1955).

18. Chief Judge Bazelon discussed the term “medical model” in United States v. 
Eichberg. 439 F.2d 620, 626 & n.31 (D.C. Cir. 1971) (Bazelon, C.J., concurring); cf. 
M. Zax & E. Cowen, Abnormal Psychology: Changing Conceptions 413-39 
(1972) (discussion of various meanings and clinical utility of the term “medical 
model”).

19. See Joint Comm, on Mental Illness and Health, Action for Mental 
Health 39 (1961).

Such a “medical model” 18 of mental disease persisted and grew in 
popular acceptance with the advent of Freudian dynamic psychology 
and with the successes of chemotherapy shortly after World War 
II.19 At the same time, the simplicity of the model as propounded 
by 19th century psychiatry was evaporating. “Functional” mental 
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illness—the diagnostic classification of mental illness for which there 
was no known physiological etiology—became the dominant diagnosis 
in court-ordered mental examinations.20 As psychiatrists and other 
social scientists learned more about the origins and course of mental 
abnormality, competing theories of etiology, diagnosis, and treatment 
proliferated.21 The role in determining criminal responsibility Chief 
Judge Bazelon sought to grant to the jury had become infinitely more 
complex.

20. Studies of the operation of the insanity defense in the District of Columbia have 
catalogued some of the diagnoses heard by the court during the life of the Durham 
rule. See R. Arens, Make Mad the Guilty (1969); C. Jeffery, Criminal Respon
sibility and Mental Disease (1967).

21. See Diamond, From Durham to Brawner, a Futile Journey, 1973 Wash. U.L.Q. 
109, 111-15. At the same time, concepts of mental illness had expanded to apply to 
much larger proportions of society than the 19th century organicists had envisioned. 
See note 38 infra.

22. The opinion merely stated: “We use ‘disease’ in the sense of a condition which 
is considered capable of either improving or deteriorating. We use ‘defect’ in the sense 
of a condition which is not considered capable of either improving or deteriorating 
and which may be either congenital, or the result of injury, or the residual effect of 
a physical or mental disease.” Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 
1954).

23. 214 F.2d 879 (D.C. Cir. 1954).
24. See id. at 881; notes 31-33 infra and accompanying text.
25. Id. at 882.
26. Id.

The Durham opinion provided no clues to the court’s understanding 
of the term “mental disease or defect,”22 but the issue surfaced two 
weeks later in Stewart v. United States.2* In his instructions to the jury, 
the trial judge in Stewart had limited the insanity defense to persons 
demonstrating organic mental disease and specifically had excluded 
psychopaths from eligibility.24 Chief Judge Bazelon, finding error on 
both points, noted that the trial judge had “invaded the combined 
functions of the expert witness and the jury.”25 He concluded:

It was the jury’s function to determine from all the evidence, 
including the expert testimony, not only whether appellant suf
fered from an abnormal mental condition, but also whether the 
nature and extent of any condition from which it found him 
to be suffering was such as to relieve him of criminal responsi
bility under the standards then prevailing.26

Thus, Chief Judge Bazelon substituted the less medical term “abnormal 
mental condition” for “mental disease or defect” and served notice on 
trial judges in the District of Columbia that definition of the term was 
to be left without limitation to the jury as a question of fact.

In later cases Chief Judge Bazelon attempted to preserve the jury’s 
free hand in determining the existence of an abnormal mental condi
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tion from incursions by expert witnesses. In Briscoe v. United States21 
Chief Judge Bazelon condemned the use of conclusory medical testi
mony to mask judgments that properly should be left to the jury.27 28 
Statements by psychiatrists that the defendant was without “mental 
disease” might have been intended simply to convey that the defendant 
was not “psychotic,”29 but “[t]he assumption that psychosis is a 
legally sufficient mental disease and that other illnesses are not is 
erroneous.”30 Therefore, conclusory testimony by psychiatrists about 
whether a defendant was psychotic invaded the jury’s role of deter
mining whether the defendant was mentally ill in the legal sense and 
not criminally responsible for his actions.

27. 248 F.2d 640 (D.C. Cir. 1957).
28. Id. at 644.
29. Functional mental disorders are commonly grouped into three large categories— 

psychosis, neurosis, and personality disorder. See Am. Psychiatric Ass n, Diagnostic 
and Statistical Manual of Mental Disorders (2d ed. 1968).

30. 248 F.2d at 641 n.2.
31. This diagnosis is now subsumed under the classification “anti-social personality.” 

See Am. Psychiatric Ass’n, supra note 29.
32. Most court-ordered mental examinations in the District of Columbia are per

formed at the John Howard Division of St. Elizabeth’s Hospital.
33. 248 F.2d at 644 n.6.
34. See In re Rosenfield, 157 F. Supp. 18, 21 (D.D.C. 1957).
35. Blocker v. United States, 274 F.2d 572, 573 (D.C. Cir. 1959).
36. Id. at 573; cf. United States v. Brawner, 471 F.2d 969, 1017 n.18 (D.C. Cir. 

1972) (court very sensitive to danger of allowing psychiatric labels to determine legal 
results).

In the war over labels, the most troublesome of the nonpsychotic 
mental diseases was the psychopathic, or sociopathic, personality dis
order.31 Having rebuked a trial judge for foreclosing the use of an 
insanity defense by a defendant diagnosed as suffering from that dis
order in Stewart, Chief Judge Bazelon revealed in a footnote in 
Briscoe that the St. Elizabeth’s Hospital staff32 had met and agreed 
that psychopathic personality disorder should not be regarded as a 
“mental disease.”33 One month later, the St. Elizabeth’s staff reviewed 
the matter and reversed its judgment;34 the now infamous ordering 
of a new trial for a convicted first-degree murderer who had missed the 
benefit of the St. Elizabeth’s staff’s enlightenment by a matter of weeks 
resulted.35 “Blocker,” wrote the court without a trace of embarrass
ment, “was entitled to a verdict based upon the most mature expert 
opinion available . . . .”36

Efforts by expert witnesses to tie mental disease to psychosis came 
in part from a desire to translate the terminology of the court into a 
term intelligible to the medical profession. In addition, however, 
psychiatrists were injecting their own moral judgments, consciously 
or unconsciously into a process that was supposed to distinguish be- 
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ween mental disease and mental health—a dichotomy foreign to modern 
psychiatric thinking. When asked whether the defendant, as a factual 
matter, had a mental disease, the experts had to draw an artifical 
line37 to avoid testifying that almost everyone could be said to have 
some psychological abnormalities.38 Mental health or normality is 
as illusory as the tort law’s reasonable man. Thus, the real intellectual 
barrier for the experts was the Durham rule’s requirement of a factual 
finding of mental disease as a precondition to establishing an insanity 
defense.39

37. Dr. Daniel Pugh, writing of his experiences at the John Howard Pavilion during 
1968-1970, noted the arbitrariness of the diagnostic process:

One doctor who had been there before I came had never adjusted to these 
pressures, and switched every few months from finding everyone insane to find
ing everyone sane and then back again.

. . . Some doctors seemed to have the “policy” that anyone who committed 
a sex crime was insane. Some doctors tended to find a defendant insane if they 
felt the hospital could “help” him—or if they felt sorry for him. One psycholo
gist had a racial quirk: though he might find black defendants either sane or 
insane, he invariably found any white defendant to be insane.

Pugh, The Insanity Defense in Operation: A Practicing Psychiatrist Views Durham 
and Brawner, 1973 Wash. U.L.Q. 87, 96.

38. The American Psychiatric Association’s Diagnostic and Statistical Manual of 
Mental Disorders “tries to be comprehensive and provide a diagnostic label to fit anyone 
a psychiatrist might ever see in his office. This is very convenient for filling out in
surance forms on patients who are not really sick but just have problems.” Pugh, 
supra note 37, at 103-104; see Am. Psychiatric Ass’n, supra note 29.

A survey conducted in Manhattan revealed that only 18.5 percent of the population 
was “free of significant symptoms of mental pathology.” L. Srole, T. Lagner, S. 
Michael, M. Opler & Rennie, Mental Health in the Metropolis 135 (1962). 
One could define mental disease clinically as that degree of impairment requiring hos
pitalization, but such a definition in the abstract is meaningless. Views among 
therapists on when a patient should be hospitalized or should enter formal treatment 
vary widely, and a complex of social and economic factors in each individual case 
affect whether and what kind of treatment will be appropriate.

39. See Pugh, supra note 37, at 95. Dr. Pugh described his experience: “Under 
the Durham rule many doctors felt they could justify a finding of sanity only if they 
found the defendant to be free of mental illness, so the rate of finding ‘no mental 
disorder’ would rise when they began finding less insanity in the defendants they 
examined.” Id.

40. Pugh, supra note 37, at 89.

Pragmatic considerations also led the experts to provide the courts 
with conclusory statements not based solely on vigorous medical 
analysis. First, the reports ordered by a trial court from St. Elizabeth’s 
diagnosticians were required to include statements on “whether the 
patient 1) has a psychiatric diagnosis, 2) is competent to stand trial, 
and 3) was sane at the time of the alleged act.”40 Thus, from the 
outset the expert was requested to supply conclusions for which only 
a fraction of the input was medical. Second, the resources of St. 
Elizabeth’s were so limited that typically only one psychiatrist would 
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see a patient referred by the court, and then only for an hour or two.41 
Third, diagnosticians knew that most insanity defense cases never went 
to full trial but were resolved on the basis of the report submitted to 
the court and, therefore, that they would not have to defend their 
diagnoses exhaustively.42 Finally, the diagnosticians also knew that if 
they found their patients insane, they soon would become the treaters 
of those patients.43 Hence, a finding of legal insanity became a 
prognosis in the sense that the expert was determining the disposition 
of the patient. Psychiatrists sought to separate the “sick” from the 
“slick” to avoid receiving violent and manipulative patients for in
definite periods.44

41. Id. See also Washington v. United States, 390 F.2d 444, 453 n.25 (D.C. Cir. 
1967); Brief of David L. Chambers as Amicus Curiae at 13-15, United States v. 
Brawner, 471 F.2d 969 (D.C. Cir. 1972).

42. If the defendant were found sane, typically the insanity defense would not 
be raised; if the defendant were found insane, the court would hold a perfunctory 
bench trial at which only a limited number of questions would be directed to the 
expert. Pugh, supra note 37, at 89-91.

43. Id. at 92-93. That persons acquitted by reason of insanity in the District of 
Columbia are invariably committed to St. Elizabeth’s Hospital creates for the diagnos
ticians what Professor Chambers calls a “conflict of interest.” Brief of David L. 
Chambers, supra note 41, at 3. See also Brawner v. United States, 471 F.2d 969, 
1018 n.21 (D.C. Cir. 1972); Judicial Conf, of the District of Columbia Circuit, Report 
of the Comm, on Problems Connected with Mental Examinations of the Accused in 
Criminal Cases Before Trial 97 (1966).

44. Pugh, supra note 37, at 95 n.ll, 97-101. Most prominent among the “slick” 
are those with psychopathic personalities. Cf. notes 31-33 supra and accompanying 
text.

45. See Stewart v. United States, 214 F.2d 879, 882 (D.C. Cir. 1954); notes 23-26 
supra and accompanying text.

46. McDonald v. United States, 312 F.2d 847, 851 (D.C. Cir. 1962) (per curiam) 
(en banc).

47. See id.

These intellectual and pragmatic impediments to the enlightened 
collaboration between law and psychiatry, so earnestly sought by Chief 
Judge Bazelon, passed unrecognized during the first decade of the 
Durham rule’s operation. The court continued to perceive the problem 
as one of educating the experts to give raw data in place of conclusions 
and labels. Chief Judge Bazelon’s initial response was to continue 
the trend begun in Stewart toward “de-medicalizing” the court’s defini
tion of mental disease or defect.45 In 1962 the Durham rule was 
rechristened the Durham-McDonald rule when the court redefined 
“mental disease or defect” in a per curiam opinion as “any abnormal 
condition of the mind which substantially affects mental or emotional 
processes and substantially impairs behavior controls.”46 The court 
made clear that the new definition was a legal one for the jury and was 
not to be taken by medical experts as a synonym for medical-clinical 
definitions of “mental disease or defect.”47
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Five years and numerous judicial lectures on expert testimony 
later,48 Chief Judge Bazelon concluded in Washington v. United 
States4* that the education was not working.50 The Washington 
opinion detailed how psychiatric testimony had failed to communicate 
the information Chief Judge Bazelon believed relevant to the jury and 
hinted at a sophisticated comprehension of why trial by label was per
sisting.51 Nevertheless, in its appendix the opinion prescribed more of 
the same judicial medicine—suggested instructions to be given to 
experts concerning the content and form of presentation of their testi
mony.52

The exciting portion of Washington was Chief Judge Bazelon’s foot-
note daydream of a new test in which the factual finding of mental 
illness might be eliminated and the jury asked simply to determine 
the fundamental issue of blameworthiness.53 Elsewhere in the text of 
the opinion he adverted to nonmedical information, such as the de
fendant’s “social situation ... his family relationships, his upbringing 
in slum or suburb,” that the jury should receive and consider.54 Chief 
Judge Bazelon was doing more than suggesting judicial eclecticism 
on the issue of abnormal psychological behavior; he was suggesting 
that the issue of mental disease might be dropped altogether from 
the charge to the jury on criminal responsibility. Evidence of mental 
disease still would be relevant, but a factual finding of its existence 
would not.

Chief Judge Bazelon’s asides in Washington took on greater signifi-
cance when the court agreed to review completely the insanity de-

48. See Rollerson v. United States, 343 F.2d 269 (D.C. Cir. 1964). See also 
Smith v. United States, 353 F.2d 838 (D.C. Cir. 1965) (Bazelon, C.J., concurring 
and dissenting); Blocker v. United States, 320 F.2d 800 (D.C. Cir. 1963).

49. 390 F.2d 444 (D.C. Cir. 1967).
50. See id. at 446, 452-53.
51. See, e.g., id. at 453 n.25 (inadequacy of District of Columbia mental health 

resources to provide extensive reports requested); id. at 453 n.26 (tendency of experts 
to gear conclusions to personal moral views of what should happen to the defendant); 
id. at 454-55 n.30 (inadequacy of trial counsel because of complexity of issues and 
indigent status of most accused).

52. Id. at 457-58.
53. Id. at 452 n.23. Chief Judge Bazelon wrote:

An alternative to Durham-McDonald would be to make the ultimate test 
whether or not it is just to blame the defendant for his act. If the question 
were simply whether it is “just” to “blame” the defendant, then mental illness, 
productivity, ability to control oneself, etc., might be factors which the jury 
could consider in reaching its conclusion on the justness of punishment .... 
However we are unaware of any test for criminal responsibility which does 
not focus on the term “mental illness,” or some closely similar term. This 
focus may be unfortunate, but we are not deciding that question now, and

54. Id. at 453.
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fense in United States v. Brawner.55 While Brawner was pending, 
Chief Judge Bazelon seized the opportunity in several insanity de
fense cases before the court to prod his brethren with questions and 
discussion on the fundamental issues involved.56 In United States v. 
Eichberg57 he brought the Washington footnote to center stage. Chief 
Judge Bazelon proposed that the jury be told more directly that the 
determination of a criminal defendant’s mental illness was actually a 
determination of “whether the law should hold him responsible for 
the consequences of his conduct,”58 and that the medical model of 
mental disease might be eliminated from the concept of criminal 
responsibility:

55. 471 F.2d 969 (D.C. Cir. 1972).
56. See United States v. Alexander & Murdock, 471 F.2d 923 (D.C. Cir. 1972); 

United States v. Leazer, 460 F.2d 864 (D.C. Cir. 1972); United States v. Trantham, 
448 F.2d 1036 (D.C. Cir. 1971); United States v. Eichberg, 439 F.2d 620 (D.C. 
Cir. 1971).

57. 439 F.2d 620 (D.C. Cir. 1971).
58. Id. at 625.
59. Id. at 627.
60. 471 F.2d 969, 1032 (D.C. Cir. 1972) (Bazelon, C.J., concurring and dissenting). 

Chief Judge Bazelon described his test as follows:
Our instruction to the jury should provide that a defendant is not responsible 
if at the time of his unlawful conduct his mental or emotional processes or 
behavior controls were impaired to such an extent that he cannot justly be 
held responsible for his act. This test would ask the psychiatrist a single 
question: what is the nature of the impairment of the defendant’s mental and 
emotional processes and behavior controls? It would leave for the jury the 
question whether that impairment is sufficient to relieve the defendant of 
responsibility for the particular act charged.

Id. (emphasis in original).
61. Id. at 986-89.
62. Chief Judge Bazelon in Eichberg quoted the Royal Commission’s proposal: 

The Commission proposed that the old M’Naghten test of insanity be 
replaced by the following test:

[T]he jury would be instructed simply to consider all the testi
mony describing the defendant’s mental and emotional processes 
and behavior controls, and determine the nature and extent of 
any impairment. The jury could then decide . . . whether that 
impairment was sufficiently serious and sufficiently relevant to 
the unlawful act so that it would be unjust to hold the defendant 
criminally responsible.59

Chief Judge Bazelon’s suggestion ripened into a proposed new test 
for criminal responsibility in United States v. Brawner; 60 his brethren 
rejected it.61

Chief Judge Bazelon likened his approach in Eichberg to that of 
the Royal Commission on Capital Punishment62 and of the minority
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report of the American Law Institute (ALI).03 In part, the compari
son is accurate, but in one significant way, Chief Judge Bazelon’s 
approach differed from the approach taken in the reports of the Royal 
Commission and of the ALI minority.

To the extent that both reports focused on explaining to the jury 
its function of determining a question of justice rather than a question 
of fact, the comparison is accurate. Critics of the Royal Commission 
and of the ALI minority had argued that juries should not be told 
they are deciding issues of justice, even if they are.04 Perpetuation of 
the fiction that juries confine themselves to issues of fact was deemed 
important both to impose a limitation on the jury’s sense of its own 
discretion05 and to maintain the image that the law is not wholly 
capricious.00 Even defense lawyers were nervous about the jury’s 
sense of justice; as the Public Defender Service amicus brief in Braw
ner noted, “fl 11 may well be that the ‘average’ American condemns the 
mentally ill.”07 In Brawner Chief Judge Bazelon defended the ALI

[A person is not responsible for his unlawful act if] at the time of the act 
the accused was suffering from disease of the mind (or mental deficiency) 
to such a degree that he ought not to be held responsible.

Royal Comm’n on Capital Punishment 1949-53, Report § 333 (iii) (1953)
(emphasis added).

439 F.2d at 625 n.26 (Bazelon, C.J., concurring).
63. Chief Judge Bazelon also quoted the American Law Institute (ALI) proposal: 

The minority, together with the Reporter for the Model Penal Code (Professor 
Herbert Wechsler), proposed the following test of insanity:

A person is not responsible for criminal conduct if at the time of such 
conduct as a result of mental disease or defect his capacity either to 
appreciate the criminality of his conduct or to conform his conduct to the 
requirements of law is so substantially impaired that he cannot justly be 
held responsible.

This proposal appears as alternative (a) to paragraph (1) of Model Penal 
Code § 4.01 (Tent. Draft No. 4, 1955) (emphasis added).

Id. at 625 n.27. - ............ ............. .. — -........... - - -
64. Comment four to section 4.01 of a tentative draft of the Model Penal Code 

noted: “Some members of the Council deemed it unwise to present questions of 
justice to the jury, preferring a submission that in form at least, confines the inquiry 
to fact.” Model Penal Code § 4.01, Comment No. 4, at 159 (Tent. Draft No. 4, 1955).

65. See A. Goldstein, The Insanity Defense 81-82 (1967), cited in United
States v. Brawner, 471 F.2d 969, 988 (D.C. Cir. 1972). • '

66. See United States v. Brawner, 471 F.2d 969, 988-89 (D.C. Cir. 1972). • See 
also 1 F. Wharton & M. Stille, Medical Jurisprudence 180 (5th ed. 1905). 
The authors noted three characteristics of a jury that require keeping rules of respon
sibility from it:

(1) It does not form a continuous body, prepared for its office, as are our 
courts of justice, by prior study. (2) The reasons of its decision are not given, 
so that these decisions can form the basis of future decision. Each decision 
stands by itself, not controlled by those which preceded it, and not controlling 
those which succeed. (3) There is no ‘supreme’ jury, by whom the decisions 
of ‘inferior’ juries can be corrected and symmetrized.

Id.
67. Brief for the Public Defender Service as Amicus Curiae at 19, quoted in 

United States v. Brawner, 471 F.2d 969, 987 (D.C. Cir. 1972). Many defense 



1974] Medical Model 97

minority report on the grounds that retention of the term “mental 
disease” as a portion of the test would place sufficient limits on the 
defendant’s evidence and the jury’s findings,08 but that describing “the 
question as one of fact... may lull the jury into the mistaken assump
tion that the question of responsibility can best be resolved by ex
perts.”09

Chief Judge Bazelon, in his version of the “justly responsible” test, 
however, proposed the elimination of the medical model of mental 
disease and, in this respect, departed drastically from the ALI minor
ity and the Royal Commission, which retained the medical model.* 68 69 70 
By effectively proposing the removal of the restraints provided by the 
medical model, Chief Judge Bazelon rendered the criticisms levelled 
against the ALI minority’s and Royal Commission’s versions of the 
“justly responsible” test somewhat more persuasive when directed 
against his own creation.71

lawyers relate that juries are afraid to acquit by reason of insanity for particularly 
offensive crimes because they fear that the accused will be returned to the streets 
within a short time. See United States v. Bennett, 460 F.2d 872, 881 (D.C. Cir. 
1972); Lyles v. United States, 254 F.2d 725, 734 (D.C. Cir. 1957) (Bazelon, J., 
dissenting), cert, denied, 356 U.S. 961 (1958); Chernoff & Schaffer, Defending the 
Mentally III: Ethical Quicksand, 10 Am. Crim. L. Rev. 505, 510-11 (1972); Bronson, 
On the Conviction Proneness and Representativeness of the Death Qualified Jury: An 
Empirical Study of Colorado Veniremen, 42 U. Colo. L. Rev. 1 (1970).

68. 471 F.2d at 1032-33 (Bazelon, C.J., concurring).
69. Id. at 1034. Chief Judge Bazelon somewhat slyly directed his rebuttal of 

Judge Leventhal’s criticisms of the “justly responsible” test to the defense of the 
ALI minority and Royal Commission tests rather than to the defense of his own. 
See id. at 986-89 (Judge Leventhal’s criticisms); id. at 1033-34 (Bazelon, C.J., 
concurring).

70. See United States v. Brawner, 471 F.2d 969,_ 1029-30 (D.C. Cir. 1972) 
(Bazelon, C.J., concurring); United States v. Eichberg, 439 F.2d 620, 625-27 (D.C. 
Cir. 1971) (Bazelon, C.J., concurring); Model Penal Code § 4.01, Comment No. 4, 
at 158-59 (Tent. Draft No. 4, 1955); Royal Comm’n on Capital Punishment 1949-53, 
Report § 333(iii), at 73 (1953), cited in Wechsler, supra note 17, at 368 n.5. The 
Royal Commission limited its conception of mental disease qualifying a defendant 
for the insanity defense to the class of disorders called psychoses. Id. The ALI 
minority test maintained the medical model but was slightly more open than the 
Royal Commission test in that the minority test permitted less than total impairment 
to preclude criminal responsibility. Model Penal Code, supra. Professor Wechsler 
apparently viewed this liberalization as a stopgap measure to be retained pending 
debate on the creation of some form of diminished responsibility defense, particularly 
for capital offenses. See Wechsler, supra at 376.

71. When the class of defendants eligible for the defense is limited to those 
suffering from psychosis, the jury issue of responsibility is relatively narrow and 
simple. Chief Judge Bazelon himself noted that when the insanity defense is limited 
to defendants diagnosed as psychotic, the jury rarely will have difficulty reaching a 
verdict of acquittal. When the term mental disease is expanded to include disorders 
that “may have a significant impact on some aspects of the defendant’s behavior, 
while leaving his personality substantially intact,” the jury has a more difficult task 
of determining whether a causal link exists between the disorder and the criminal act, 
whether the disorder “produced” the act. The “justly responsible” test creates far 
greater discretion for the jury when not limited by a restrictive definition of mental 
disease.
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The disagreement between Chief Judge Bazelon and Judge Leven
thal revealed in Brawner runs deeper than a disagreement on the 
insanity defense; at one level, it may be traced to differing perceptions 
of the jury function. A fascinating debate between these two judges 
occurred over the issue of jury nullification one week after the Braw
ner decision in United States v. Dougherty.12 Antiwar demonstrators 
appealed from convictions stemming from their actions in vandalizing 
and pouring “blood” on records at the Washington offices of Dow 
Chemical Company. Chief Judge Bazelon argued, in dissent, that the 
trial judge should have given a requested instruction on jury nulli
fication and should have permitted closing argument on the issue.72 73 
In the interest of making explicit an implicit power of the jury, the 
judge should have told the jury of its “role as spokesman for the com
munity conscience in determining whether or not blame can be im
posed.”74 The Chief Judge premised his argument on the view that 
the jury should be trusted to mete out individualized justice respon
sibly.75

72. 473 F.2d 1113 (D.C. Cir. 1972) (Leventhal, J.).
73. Id. at 1139-44 (Bazelon, C.J., dissenting). Judge Leventhal, writing for the 

court conceded the jury’s historical prerogative to acquit in the face of conclusive 
evidence of guilt but argued that the jury would be unduly encouraged to disregard 
the law should it be told explicitly of its prerogative either in the argument of counsel 
or the instructions of the trial judge. Id. at 1130-37.

74. Id. at 1142. Chief Judge Bazelon drew a parallel to Brawner and Eichberg 
as examples of another setting in which the jury implicitly deliberates on the issue of 
blameworthiness. Id.; see United States v. Brawner, 471 F.2d 969, 1030 (D.C. Cir. 
1972) (Bazelon, C.J. concurring); United States v. Eichberg, 439 F.2d 620, 625 (D.C. 
Cir. 1971) (per curiam) (Bazelon, C.J., concurring).

75. 473 F.2d at 1142. Chief Judge Bazelon is less sanguine about the discretion 
of the jury when it convicts in the face of a strong insanity defense and a weak 
government rebuttal. See United States v. Eichberg, 439 F.2d 620, 622-25 (D.C. 
Cir. 1971) (Bazelon, C.J., concurring) (discussion of inability of court to hold 
Government to its burden of proof beyond a reasonable doubt on issue of defendant’s 
responsibility); cf. In re Winship, 397 U.S. 358 (1970) (reasonable doubt standard 
established).

76. See United States v. Brawner, 471 F.2d 969, 1028-30 (D.C. Cir. 1972) (Bazelon, 
C.J., dissenting); United States v. McDonald, 312 F.2d 847 (D.C. Cir. 1962) (per 
curiam).

At another level the debate in Brawner concerns the scope of the 
exception to criminal responsibility. Chief Judge Bazelon properly 
criticized the majority for retreating from the McDonald substitute 
for the medical model term “mental disease” while embracing and 
endorsing McDonald within the new rule.76 The first indication of 
the majority’s backsliding was its “pragmatic approach” of adopting 
section 4.01(2) of the Model Penal Code test, which was designed to 
exclude psychopathic personalities from the insanity defense, “as a 
rule for application by the judge, to avoid miscarriage of justice, but 
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not for inclusion in instructions to the jury.”77 This rather baffling 
statement intimates that the jury is not to be given any opportunity to 
acquit the troublesome psychopath who is not diagnosed as suffering 
from an additional mental disease or defect. In addition, it seems to 
encourage judicial reliance on the medical model and the concomitant 
problem of trial by psychiatric label.78 From this discrete limitation 
of the insanity defense, the majority moved to the broader proposition 
of rejecting any “rule that disentangles the insanity defense from a 
medical model.”79 Whereas a broad range of evidence concerning 
social and cultural deprivation, genetic defect, or other somatic condi
tions, such as somnambulism or drug addiction, still is admissible, it 
must be tied to some “abnormal condition of the mind” and subjected 
to a “judicial determination, which takes medical opinion into account, 
finding convincing evidence of an ascertainable condition character
ized by "a broad consensus that free will does not exist.’ ”80 Thus, the 
majority in Brawner exalted the medical model. Not only does the 
opinion require all evidence to be funneled through an opening labelled 
“abnormal condition of the mind,” but it also requires that label to be 
defined by a broad consensus of mental health experts who also must 
agree, as a medical matter of course, that the evidence establishes a 
lack of “the essential threshold free will possessed by those in the nor
mal range.”81 Even when evidence meets these criteria, the jury may 
not consider the evidence until a judge has found it “convincing.”82

77. 471 F.2d at 994; see Diamond, supra note 21, at 122-23; Model Penal Code 
§ 4.01(2) (Proposed Official Draft, 1962); Model Penal Code § 4.01(2), Comment 
No. 6, at 160 (Tent. Draft No. 4, 1955).

78. Judge Leventhal would still permit evidence of prior antisocial conduct to be 
admissible, but only if “accompanied by expert testimony, supported by a showing 
of the concordance of a responsible segment of professional opinion, that the partic
ular characteristics of these actions constitute convincing evidence of an underlying 
mental disease that substantially impairs behavior controls.” 471 F.2d at 994.

79. 471 F.2d at 995; see Diamond, supra note 21, at 119-21.
80. 471 F.2d at 995.
81. Id.
82. One wonders how requirements like “medical opinion,” “convincing evidence,” 

“ascertainable condition,” “broad consensus,” and lack of free will affect the defendant’s 
burden of production or his burden of persuasion, both in theory and in practice. See 
note 75 supra. Chief Judge Bazelon made brief reference to the problem in United 
States v. Brawner. 471 F.2d 969, 1028 (D.C. Cir. 1972) (Bazelon, C.J., concurring). 
The majority’s test is reminiscent of the early 18th century “wild beast” test. See 
Washington v. United States, 390 F.2d 444, 445 (D.C. Cir. 1970); Rex v. Arnold, 
16 How. St. Tr. 695, 764-65 (1724). At least in Arnold expert medical consensus 
was not required to move the issue to the jury.

Chief Judge Bazelon, who only recently had come to the view that 
the insanity test could not survive if it continued to be tied to a medi
cal model of abnormal behavior, appeared stunned by the sweep of 
the majority’s rejection of his position. In 30 pages of “concurring” 
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comment on the court’s handiwork, there is little reasoned examination 
or defense of his own, somewhat radical proposal for demedicaliza- 
tion.83 In United States v. Alexander & Murdock,84 however, decided 
two months earlier, Chief Judge Bazelon had set the stage for his 
Brawner proposal in six pages of perhaps the most provocative judicial 
writing on criminal responsibility to date.85 86

83. 471 F.2d at 1030-34 (Bazelon, C.J., concurring).
84. 471 F.2d 923 (D.C. Cir.), cert, denied, 409 U.S. 1044 (1972).
85. Id. at 960-65 (Bazelon, C.J., dissenting).
86. Id. at 958.
87. Id. at 959.
88. Id. at 960.
89. Id. at 961 (footnote omitted).
90. See Pugh, supra note 37, at 92 n.8. See also Brief of David L. Chambers, supra 

note 41 (discussion of due process problems in allowing pretrial examination and post
trial confinement at same institution).

In the District of Columbia, the individual must be committed at least for ob
servation, and, if he is found to be “likely to injure himself or other persons because 

Appellant Murdock was convicted of the second-degree murder of 
two white Marines in a late night racial altercation at a short order 
restaurant. Murdock, a black, had grown up in the Watts section 
of Los Angeles in a large, impoverished family. His father had de
serted the family. Experts thought the killing was a result of Mur
dock’s extreme and impulsive hatred of whites. They diagnosed him 
variously as neurotic and psychopathic but concluded that he was 
not mentally ill.80 Murdock’s attorney had sought to sidestep the 
diagnostic conclusion by emphasizing the defendant’s “rotten social 
background,” but this defense was undercut by the trial judge’s in
struction excluding from the jury’s consideration the issue of the de
fendant’s social background.87 Chief Judge Bazelon concluded not 
only that the instruction was in error, but that Murdock should have 
been permitted to make his defense even if it was “not clearly grounded 
on any medically recognized mental disease or defect.’ ”88

Despite its illogic, as Chief Judge Bazelon admitted in Murdock, 
judicial use of the medical model has its good points:

Primarily, by offering a rationale for detention of persons who 
are found not guilty by reason of “insanity,” it offers us shelter 
from a downpour of troublesome questions. If we were to facilitate 
Murdock’s defense, as logic and morality would seem to com
mand, so that a jury might acquit him because of his “rotten 
social background” rather than any treatable mental illness, the 
community would have to decide what to do with him.89

Virtually everyone found not guilty by reason of insanity is committed 
to a mental hospital.90 Murdock, however, was not recognized as
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mentally ill although he apparently posed a continuing danger to the 
safety of others. To have confined him for dangerousness would have 
amounted to unconstitutional preventive detention.91 To have released 
him would have been tantamount to granting a license for impulsive 
criminality to the rather substantial class of persons sharing Murdock’s 
socio-economic deprivation and resulting antisocial qualities.92

of mental illness,” he may be hospitalized until the staff certifies and the court finds 
that he is no longer either mentally ill or dangerous. D.C. Code §§ 21-545(b), 
24-301(d)-(e) (1973); see Bolton v. Harris, 395 F.2d 642, 651 (D.C. Cir. 1968); 
cf. Dixon v. Jacobs, 427 F.2d 589, 598 (D.C. Cir. 1970) (if release factors established, 
certification unnecessary).

In theory, at least, the individual found not guilty by reason of insanity is civilly 
committed, just as any other mental patient might be hospitalized involuntarily. See 
Bolton v. Harris, supra (as matter of equal protection persons not guilty by reason of 
insanity may not be committed automatically without a hearing to determine whether 
they meet the same criteria applied to mental patients committed civilly). In reality, 
however, persons not guilty by reason of insanity are treated differently in that they 
cannot be released without court approval and are kept in locked wards. Further, the 
Government’s burden of proof to commit is merely preponderance of the evidence 
rather than beyond a reasonable doubt. See In re Ballay, 482 F.2d 648, 656 (D.C. 
Cir. 1973) (beyond a reasonable doubt standard); United States v. Brown, 478 F.2d 
606, 611 (D.C. Cir. 1973) (preponderance of evidence standard).

Even the District of Columbia civil commitment laws for the mentally ill demonstrate 
the illogic of the medical model. Under the parens patriae theory, the state s power 
to confine should be based upon the incompetency of the individual to make rational 
choices concerning whether he should seek treatment. See Developments in the 
Law—Civil Commitment of the Mentally 111, 87 Harv. L. Rev. 1190, 1212-19 (1974). 
Whether or not he is mentally ill is only tangentially relevant, and the likelihood that 
he will injure others has no relevance whatsoever. Under a police power theory, the 
segregation of only those dangerous persons who are also mentally ill would seem to 
constitute a denial of equal protection, particularly since the mentally ill as a class 
may be less likely to injure others than are members of the population at large. See 
id. at 1228-32 & nn.156-58.

91. See In re Williams, 157 F. Supp. 871, 876 (D.D.C.) (dictum), aff’d sub nom. 
Overholser v. Williams, 252 F.2d 629 (D.C. Cir. 1958) (per curiam).

92. Chief Judge Bazelon noted that “acquittal would result not in spite of Murdock’s 
dangerousness, but precisely because of it.” 471 F.2d at 963 (Bazelon, C.J., dis
senting).

93. Id.
94. Id. at 964.
95. Cf. Millard v. Harris, 406 F.2d 964, 973 (D.C. Cir. 1968) (sexual psychopath 

statute possibly vulnerable to constitutional attack, but preventive detention issue not 
reached).

One alternative would be to “stretch the medical model substanti
ally”93 along with the law of civil commitment94 and to provide laws 
for the confinement and treatment of persons with behavior patterns 
like those of Murdock. This approach would constitute an extension 
of the theory behind current laws for the commitment of sexual 
psychopaths, narcotics addicts, and alcoholics, all of whom are viewed 
as disordered but not “mentally ill.”95 A major difficulty with this 
alternative is the current lack of effective techniques for “curing” 
such behavior. Involuntary hospitalization is limited by the concept 



102 The Georgetown Law Journal [Vol. 63:87

of a “right to treatment” popularized by Chief Judge Bazelon in 
Rouse v. Cameron.96 Since the patient is confined pursuant to the 
parens patriae authority of the state for purposes of treatment rather 
than for punishment, the failure to treat theoretically is a ground for 
release of the patient.97 The doctrine has proved more effective as a 
lobbying device to improve hospital standards than as a realistic 
technique by which a patient can obtain release, largely because 
courts are reluctant to turn loose in society anyone deemed danger
ous.98

96. 373 F.2d 451 (D.C. Cir. 1966).
97. Id. at 452-53, 458-59.
98. Cf. In re Bevill, 68 Cal. 2d 854, 860-61 & n.5, 442 P.2d 679, 682-83 & n.5, 

69 Cal. Rptr. 599, 602-03 & n.5 (1968) (if rehabilitation fails, defendant faces 
recommitment or imprisonment under California law).

More effective from the patient’s point of view has been Chief Judge Bazelon’s 
application of the least restrictive alternative doctrine to the law of civil commitment. 
See Lake v. Cameron, 364 F.2d 657, 659-60 (D.C. Cir. 1966). This doctrine has 
been used to effect transfers within the hospital and between the hospital and various 
types of outpatient facilities. See Covington v. Harris, 419 F.2d 617, 623-26 (D.C. 
Cir. 1969). A suit now pending would place upon the Government the affirmative 
obligation, based on the least restrictive alternative doctrine, to provide greater re
sources for outpatient care. Robinson v. Weinberger, Civil No. 285-74 (D.D.C., 
filed Feb. 14, 1974). See generally Chambers, Alternatives to Civil Commitment 
of the Mentally III: Practical Guides and Constitutional Imperatives, 70 Mich. L. 
Rev. 1107, 1137-68 (1972).

99. 471 F.2d at 963, n.117 (Bazelon, C.J., dissenting). The current solution for 
this problem is to require the hospital in good faith to continue trying. See id.

100. Id. at 963 & n.117. Many have argued that if only our prisons were made 
more humane and would gear themselves more whole-heartedly toward rehabilitation, 
the problem posed by people like Murdock could be resolved. Even if such reforms 
were to be realized, however, the philosophical problem of imposing punishment 
without blame would still be with us. See generally Pugh, supra note 37, at 106-08; 
Morris, Psychiatry and the Dangerous Criminal, 41 S. Cal. L. Rev. 514, 541-44 
(1968).

101. United States v. Brawner, 471 F.2d 969, 979-81 (D.C. Cir. 1972); see Wade 
v. United States, 426 F.2d 64 (9th Cir. 1970); Blake v. United States, 407 F.2d 

A continuing dilemma, as Chief Judge Bazelon ruefully acknowl
edged in Murdock, is the application of the doctrine to patients who, 
because of inadequate psychiatric knowledge, are deemed untreat- 
able.99 The problem is greater for those individuals like Murdock who 
have behavioral problems not recognized by the medical profession as 
mental illness.100

Chief Judge Bazelon undoubtedly intended to present the problems 
posed by Murdock’s case and the analysis set forth in the dissenting 
opinion as a challenge to the rest of the court as it set about reassessing 
the insanity defense in Brawner. Rather than meeting that challenge, 
the court avoided the problems and hard analytical questions posed 
and withdrew into the shell of the Model Penal Code test that had 
been adopted in all but two of the other circuits.101 In a veiled and 
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illogical fashion, the court seemed to opt for the first alternative offered 
by Chief Judge Bazelon in Murdock—to restrict the insanity defense 
to persons with traditionally recognized mental illnesses of a serious 
nature and simply live with the illogical limitations of the medical 
model.102

908, 915-16 (5th Cir. 1969); United States v. Chandler, 393 F.2d 920, 926 (4th 
Cir. 1968); United States v. Shapiro, 383 F.2d 680, 685-86 (7th Cir. 1967); Pope 
v. United States, 372 F.2d 710, 735-36 (8th Cir. 1967), vacated and remanded on 
other grounds, 392 U.S. 651 (1968); United States v. Freeman, 357 F.2d 606, 622-23 
(2d Cir. 1966); Wion v. United States, 325 F.2d 420, 430 (10th Cir. 1963); United 
States v. Currens, 290 F.2d 751, 774 & n.32 (3d Cir. 1961); Weihofen, Detruding 
the Experts, 1973 Wash. U.L.Q. 38, 45-46, n.28.

102. See 471 F.2d at 994-95; United States v. Alexander & Murdock, 471 F.2d 923, 
962 (D.C. Cir.) (Bazelon, C.J., dissenting), cert, denied, 409 U.S. 1044 (1972). The 
Brawner majority also decided to accept in limited form a defense of partial insanity 
to negate specific intent such as that required for first-degree murder. 471 F.2d 
at 998-1002. Read in the context of acceptance of the medical model, the partial 
insanity defense to specific intent appears to suffer from at least as many difficulties 
as does the full insanity defense; psychiatrists will face the same difficulty in at
tempting to correlate their understanding of mental illness with legal constructs of 
specific intent as they do in correlating that understanding with the legal concept 
of free will. The court’s new defense creates additional problems. See Goldstein, 
supra note 11, at 138-44. It remains a mystery why, in an appeal from a conviction 
for second-degree murder, the court saw fit to comment on the use of a partial 
insanity defense for first-degree murder while leaving unresolved its application to 
the crime charged. See 471 F.2d at 1002 & n.75; id. at 1039 (Bazelon, C.J., con
curring).

103. The briefs form one of the most impressive symposia on the insanity defense 
ever assembled. See 471 F.2d at 972-73 (list of authors).

104. See id. at 1007 (app. A).
105. See id. at 1039; note 10 supra.

Thus, the majority opinion in Brawner emerged as the conclusion 
to the intellectual shaggy dog story of the decade. After all the build
up—the court’s en banc consideration of the case for more than a year, 
the solicitation of numerous briefs,103 the articulation of far-reaching 
questions concerning the content and administration of the insanity 
defense,104 the 18 years of a national debate, and the half-dozen cases 
heralding the coming of Brawner—the court simply rolled over and 
died. Chief Judge Bazelon’s concurrence revealed the agony of his 
disappointment over the court’s failure to match wits with the 
issues.105

Some Observations on Style

Chief Judge Bazelon has never been overly modest in reaching for 
issues that appellate attorneys and his brethren on the court may have 
overlooked. In his debut on the issue of criminal responsibility, he 
discovered within the transcript an insanity defense that even trial 



104 The Georgetown Law Journal [Vol. 63:87

counsel had not recognized.106 His reversal for the failure of the trial 
judge to give insanity instructions that were never requested was met 
with the following dissent by Judge Clark: “In my opinion this is a 
truly shocking decision, the most shocking that has emanated from this 
Court and ranking among the most shocking judicial decisions.”107 
One could say that Chief Judge Bazelon had arrived.

106. Tatum v. United States, 190 F.2d 612 (D.C. Cir. 1951). The defendant in 
Tatum had been convicted of statutory rape and sentenced to death. His court- 
appointed counsel had not urged the insanity defense at trial or on appeal. Id. at 
614. Chief Judge Bazelon ruled that evidence of defendant’s inability to remember 
events surrounding the crime and testimony of lay observers that defendant was 
“abnormal” or appeared to be in a “trance” were sufficient to require an insanity 
instruction. Id. at 616.

107. Id. at 619 (Clark, J., dissenting).
108. Chief Judge Bazelon has frequently drawn the fire of his brethren for not 

respecting the principle of finality. See, e.g., Rouse v. Cameron, 373 F.2d 451, 
465 (D.C. Cir. 1966) (Danaher, J., dissenting); Lake v. Cameron, 364 F.2d 657, 
664-65 (D.C. Cir.. 1966) (McGowan, J., dissenting); id. at 664 (Burger, C.J., dis
senting); Leach v. United States, 334 F.2d 945, 959 (D.C. Cir. 1964) (Bastian, J., 
dissenting); Tatum v. United States, 190 F.2d 612, 619 (D.C. Cir. 1951) (Clark, J., 
dissenting). The dissent by Chief Justice Burger, then Circuit Judge, in Lake v. 
Cameron typifies the criticism levied against Chief Judge Bazelon:

What the majority has done here is first rewrite Mrs. Lake’s petition for 
her, to demand something which she has never requested, then it has 
proceeded to remand, ordering the District Court to consider this new 
“petition” written by this court .... We believe that this court should decide 
the issues raised by Appellant, not the issues it feels the Appellant should 
have raised. The Court’s failure to decide the issues raised leaves her 
confined in St. Elizabeth’s Hospital while the District Court conducts a study 
largely unrelated to the question of the legality of that confinement, and 
for which a court is not equipped.

364 F.2d at 664 (Burger, J., dissenting).
109. Chief Judge Bazelon played a significant role in instigating a variety of 

studies on the administration of the insanity defense in the District of Columbia 
during the Durham years. See, e.g., R. Arens, supra note 20; C. Jeffry, supra note 20.

Throughout his tenure on the bench, Chief Judge Bazelon has played 
the role of the socratic teacher by constantly probing, confronting, and 
asking questions. For him, the mental health cases often seemed more 
a forum for larger inquiry and debate than mere trials with legal 
errors to correct.108 When he became intrigued with an issue, as he 
obviously was with the issues of law and mental illness, he became 
totally involved. He has not been satisfied with narrow issues and 
instead seeks always to explore the broader policy problems and the 
connections with related branches of the law. Nor has he confined 
himself to his judicial forum. His speeches and articles on criminal 
responsibility and the treatment of the abnormal offender are legion. 
He has invited the world of mental health professionals and criminol
ogists into his courtroom and has extended his courtroom back into 
the world.109
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Many of his opinions are written for the express purpose of eliciting 
information for the court. In the cases dealing with the treatment 
of mental patients, he established a policy of treating St. Elizabeth’s 
Hospital as a court would treat an administrative agency, which made 
the function of judicial review that of forcing the hospital to main
tain adequate records and of ensuring informed and professional 
decisionmaking.110 In the criminal responsibility cases, his purpose 
was to learn and to teach the causes of crime. In Murdock he wrote:

110. See Covington v. Harris, 419 F.2d 617, 626-27 (D.C. Cir. 1969); Rouse v. 
Cameron, 373 F.2d 451, 456, n.22 (D.C. Cir. 1966).

111. United States v. Alexander & Murdock, 471 F.2d 923, 965 (D.C. Cir.) 
(Bazelon, C.J., dissenting), cert, denied, 409 U.S. 1044 (1972).

112. United States v. Carter, 436 F.2d 200, 211 (D.C. Cir. 1970) (per curiam) 
(Bazelon, C.J., concurring).

113. 471 F.2d at 965.

[W]e sacrifice a great deal by discouraging Murdock’s responsi
bility defense. If we could remove the practical impediments to 
the free flow of information we might begin to learn something 
about the causes of crime. We might discover, for example, that 
there is a significant causal relationship between violent criminal 
behavior and a “rotten social background.” That realization 
would require us to consider, for example, whether income redistrib
ution and social reconstruction are indispensable first steps toward 
solving the problem of violent crime.111

Throughout the entire process, Chief Judge Bazelon has been the 
champion of candor in judicial decisionmaking. The war that was 
waged from Durham to Brawner over “trial by label” is perhaps the 
most obvious example, for only out of confrontation with issues and 
full information could the hard problems even be discovered, let alone 
solved. Chief Judge Bazelon’s judicial career has been dedicated to 
preventing others from sweeping problems “under the rug of a doc
trine that saves our faces by hiding our troubles.”112 His closing 
words in Murdock bespeak volumes:

No one can fault us for choosing the wrong approach. We can 
be faulted, however, for refusing to make any choice at all—or 
at least for refusing to confront the implications and short
comings of our de facto choice. It is a critical responsibility of 
courts, legislatures and commentators to undertake a purposive 
analysis of the responsibility defense, instead of merely paying 
it lip-service in deference to its historical significance and our 
“liberal” consciences.113
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1. 39 Fed. Reg. 34514-20 (1974)'(20 C.F.R. §§ 405.1801-.1889).
2. Health Insurance for the Aged Act (Medicare Act) §§ 102, 111(a), 42 U.S.C. 

§§ 1395-139511 (1970), as amended, 42 U.S.C. §§ 1395b-l to 1395pp (Supp. II, 1972).
3. See 39 Fed. Reg. 34516 (1974) (20 C.F.R. § 405.1811). The amount in 

controversy is the difference between the amount claimed by the provider and the 
reimbursement made by the intermediary. Id. at 34517 (20 C.F.R. § 405.1839).

4. Id. at 34517-19 (20 C.F.R. §§ 405.1835-.1873).

On September 26, 1974, the Secretary of Health, Education, and 
Welfare (Secretary) adopted regulations, effective October 29, 1974, 
establishing procedures for the administrative resolution of disputes 
between health care institutions and fiscal intermediaries under con
tract with the Department of Health, Education, and Welfare 
(HEW).* 1 The disputes to be adjudicated are those arising from 
intermediaries’ determinations of reimbursements owed to institutions 
under part A of the Medicare Act.2 The regulations amend the 
previous scheme governing intermediary hearings on disputes where 
the amount in controversy is less than $10,0003 and establish the 
Provider Reimbursement Review Board to adjudicate disputes where 
the amount in controversy is $10,000 or more.4

Under the regulations, which add a new stratum of rules to the 
existing administrative rules governing the adjudication of Medicare 
reimbursement disputes, the applicable administrative procedure 
depends upon the fiscal year for which reimbursements are disputed 
and upon which, if any, fiscal intermediary acted as the Secretary’s 
agent in making the disputed reimbursement determination. The 
regulations perpetuate certain procedural infirmities, such as the 
delegation of quasi-judicial power and the potential for the denial 
of due process, inherent in the past and present rules. Further, the 
establishment of the Provider Reimbursement Review Board raises 
new questions related to judicial review of the administrative ad
judication involved. The purpose of this article is to examine the 
various administrative procedures for the adjudication of reimburse
ment disputes, to evaluate the regulatory scheme in terms of procedural 

[107]
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irregularity, and to analyze the role of judicial review of the ad
ministrative proceedings.

Provider Reimbursement Under Part A of the Medicare Act

With the advent of Medicare in 1965, in-patient hospitals and 
extended care facilities had to qualify as Medicare providers5 and to 
comply with the Medicare regulatory scheme if they wished to obtain 
reimbursement for providing health care services to eligible individ
uals.6 Thus, economic necessity dictated that most institutions attempt 
to qualify for participation in the Medicare program.7 Once qualified, 
an institution providing services covered by the Medicare Act8 is 
entitled to reimbursement for the lesser of the reasonable cost of the 
services or the customary charge for such services.9

5. See 20 C.F.R. §§ 405.602, 405.1011-.1230 (1974) (criteria for qualification).
6. See 42 U.S.C. §§ 1395c-d (1970). Health maintenance organizations and institu

tions providing emergency care were excepted from the limitation of reimbursement 
to qualified institutions. See 42 U.S.C. § 1395f(d) (1970) (institutions providing 
emergency care); id. § 1395mm (Supp. II, 1972) (health maintenance organizations).

7. To qualify as a participant, an institution must be a “hospital” or an “extended 
care facility” and must be in compliance with title VII of the Civil Rights Act of 1964. 
Further, the institution must execute an agreement with the Secretary of Health, 
Education, and Welfare (Secretary) wherein the institution agrees not to charge 
eligible Medicare recipients, or anyone else, for services covered by the Medicare Act, 
but rather to accept payment from the Federal Hospital Insurance Trust Fund. See 
42 U.S.C. § 1395x(e) (1970) (definition of hospital); id. § 1395x(j) (definition of 
extended care facility); id. § 1395cc(a)(l) (1970) (execution of agreement); 20 
C.F.R. § 405.602 (1974) (compliance with Civil Rights Act).

8. Some services and items—for example, expenses not reasonable and necessary 
for the diagnosis or treatment of illness or injury, and expenses for custodial care—are 
excluded from coverage specifically. 42 U.S.C. § 1395y (1970).

9. Id. § 1395f(b) (Supp. II, 1972).
10. Id. § 1395g (1970).
11. Allowable costs include specified items such as depreciation and interest expense 

where the costs meet specified criteria. See 20 C.F.R. §§ 405.415-.419 (1974). In 
addition, certain direct and indirect unspecified costs such as maintenance or employee 
pension plan costs are allowable. Id. § 405.451(b)(3). Nonallowable costs include 
certain specified items such as bad debts. Id. § 405.420. Costs that are not necessary 
or related to the care of Medicare beneficiaries also are not allowable. Id. § 405.451 
(b)(3).

The Congress delegated to the Secretary the responsibility for 
determining the amount of Medicare reimbursements to be paid to 
a provider.10 The process for determining the reasonable cost of 
Medicare services is essentially an accounting procedure through 
which an institution’s various costs are identified and categorized as 
either allowable or nonallowable.11 Allowable costs are then ap
portioned according to the ratio of the institution’s Medicare patient 
days to its total patient days. The methods prescribed for the deter
mination of the amount of reimbursement are designed to ensure that 
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the Medicare program will not bear costs relating to individuals not 
covered by the program.12 To accomplish the mechanical steps 
necessary to arrive at a reimbursement determination, the provider 
may deal with the Secretary either directly13 or through an inter
mediary.14

12. Id. §§ 405.403(b), 405.451(a). See also id. § 405.452 (accounting methods to 
be used in apportioning allowable costs to determine reimbursements).

13. Id. § 405.654.
14. 42 U.S.C. § 1395h (1970).
15. Id. § 1395kk.
16. See id. § 1395h(b).
17. Id. § 1395h(a). Members of an association of providers that nominates a 

particular intermediary are not bound by the association’s nomination if they notify 
the Secretary of their dissent. Id. § 1395h(d). Providers that are not members 
of a nominating association may, with the consent of the Secretary and the intermediary, 
nominate as intermediary an organization already under contract with the Secretary. 
20 C.F.R. § 405.654 (1974).

18. 42 U.S.C. § 1395h(b) (1970).
19. Id. § 1395h(a).
20. The Blue Cross Association (BCA) is a nonprofit national membership organization 

to which local, nonprofit organizations (Plans) belong on a voluntary basis. The 
BCA makes national policy, sets standards and contracts for such nationwide programs 
as Medicare and the CHAMPUS program, and acts as spokesman for its member 
Plans in matters such as governmental relations, public relations, and the collection 
and interpretation of statistical data. The member Plans offer their own private health 
insurance to the general public and act as agents for the BCA in its capacity of fiscal 
intermediary under the Medicare program. Answers to Interrogatories, Temple Univ, 
v. Associated Hosp. Serv., 361 F. Supp. 263 (E.D. Pa. 1973).

Under the Medicare Act the Secretary is charged with the respon
sibility for administering the Medicare insurance program;15 however, 
under appropriate circumstances he may delegate various duties. If 
a group or an association of providers nominates an organization to 
make reimbursement determinations and payments to the nominating 
providers and if the nominated organization (intermediary) meets 
standards set forth in the Act,16 the Secretary may enter into an 
agreement with the intermediary by which the intermediary will make 
determinations of the reasonable cost of Medicare services and will 
reimburse the nominating providers.17 Where such an agreement 
is made, the Secretary must require the intermediary to cooperate 
with and to assist providers in preventing overutilization of hospital 
facilities by eligible individuals18 and may require the intermediary 
to help institutions establish and maintain the fiscal records required 
of a participant in the Medicare program and to serve as a channel 
of communication between the provider and the Secretary.19

Consistent with these provisions, the 1970 contract between the 
Secretary and the nation’s largest intermediary, the Blue Cross As
sociation (BCA),20 not only requires the intermediary to process 
claims and to make reimbursement determinations and payments, but 
also imposes an obligation upon the intermediary to assist providers 
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in achieving effective utilization procedures, in maintaining proper 
fiscal records, and in communicating with the Secretary.21 Further, the 
contract requires the BCA to assist the Secretary in the preparation 
of manuals and operating instructions of general application.22 In 
return, absent exigencies requiring prompt action, the Secretary will 
not promulgate any regulations or general instructions affecting the 
Medicare program without first consulting the BCA.23 Pursuant to 
the term of the contract permitting the BCA to delegate any of its 
duties to subcontractors,24 the BCA has delegated all of its duties to 
its Plans.25

21. Agreement between Secretary of Health, Education, and Welfare and Blue Cross 
Association, No. SSA-70-001-1, art. II (June 29, 1970) [hereinafter cited as BCA 
Intermediary Agreement] (on file at Georgetown Law Journal'). When the functions 
delegated to the intermediary are compared with the functions to be performed by 
the Secretary, the significance of the intermediary’s role becomes more apparent. The 
Secretary is to provide the intermediary with lists of eligible individuals and to provide 
funds for the reimbursement of providers. Id. art. III. Collateral to these functions, 
the Secretary is to maintain records of eligibility and claims histories and to afford 
the intermediary an opportunity to consult with the Secretary’s representatives. Id. 
The Secretary could review the BCA’s reasonable cost determinations because, under 
the contract, claims processed by the BCA Plans are forwarded to him. Id. art II, 
|[ J. The Secretary has also reserved the right to examine intermediary records. 
Id. art. XIX. However, the contract does not provide for review by the Secretary as a 
matter of course or upon provider request.

22. BCA Intermediary Agreement art. II, f L.
23. Id. art. VII.
24. Id. art. XIV.
25. See note 20 supra; e.g., Agreement between Blue Cross Association and Blue 

Cross of Greater Philadelphia (Feb. 22, 1971) [hereinafter cited as BCA-Plan Sub
contract] (on file at Georgetown Law Journal).

26. BCA Intermediary Agreement art. XII, fl B; BCA-Plan Subcontract art. XII, fl B.
Although beyond the scope of this article, one practice that contravenes this provision 

and also raises a conflict of interest problem should be mentioned. In some instances, 
the Plans have induced providers to enter into cost accounting contracts for their 
private Blue Cross programs wherein a single allowable cost determination reached 
by the Plan serves as the determination of allowable costs for both the Medicare and 
the Plan’s private program. Under these contracts, each dollar of cost disallowed for 
Medicare purposes is a dollar automatically disallowed under the Plan’s private program. 
In one state, Pennsylvania, the Plans also were able to persuade the Pennsylvania 
Department of Insurance to adopt a policy effectively making such contract provisions 
mandatory.

Two safeguards to protect the interests of the provider, needed 
because of the Secretary’s substantial delegation of administrative 
responsibilities to the BCA, currently exist. First, the contracts of 
the BCA and of its subcontractors prohibit each from using “its posi
tion as a Medicare contractor for the purpose of furthering its private 
business interests or for profit or gain . . . [and from using] any 
materials or information it obtains from the Secretary or develops 
in performing its functions under this agreement to promote its 
private business interests.”26 Second, the BCA’s intermediary contract
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requires the BCA to establish a dispute procedure to resolve differ
ences that may arise between a provider and a Plan.27 The disputes 
procedures established first under the BCA’s contract and then by 
regulation and legislation are the focus of the balance of this article.

27. BCA Intermediary Agreement art. II, f K.
28. Information concerning practices or occurrences at actual hearings is based 

upon participation in such hearings, as well as upon responses to inquiries directed 
both to attorneys representing providers who participated in such hearings and to 
attorneys for representatives of a national provider association who regularly observed 
the hearings.

29. BCA Intermediary Agreement art. II, f K.
30. See Letter from Thomas M. Tierney, Director, Bureau of Health Insurance, 

to George Heitler, Vice President and Secretary, Blue Cross Association, Mar. 28, 1968 
(on file at Georgetown Law Journal).

31. See BCA Medicare Provider Appeals Procedure (1968) (on file at Georgetown 
Law Journal).

32. Id. f A. In practice, the BCA consultations and interpretations generally were 
performed by BCA staff counsel.

Past, Present, and Future Administrative Adjudications

BCA MEDICARE PROVIDER APPEALS COMMITTEE HEARINGS28

Although prior to May 1972 neither the Medicare Act nor the 
regulations promulgated thereunder provided for any form of ad
ministrative hearing to adjudicate reimbursement disputes between 
intermediaries and providers, the BCA intermediary contract did 
require the BCA to provide for procedures to resolve such disputes:

[The intermediary shall] .... [establish and maintain such 
procedures as the Secretary may approve for considering and 
resolving any difference which may arise when payment to an 
eligible individual or provider of services on behalf of an individual 
for services furnished him has been denied or when the amount 
of such payment is in controversy and a procedure for con
sidering and resolving any dispute arising between a provider 
of services and a Plan.29

Pursuant to this provision, the BCA established a procedure, approved 
by the Director of the Bureau of Health Insurance,30 for adjudicating 
disputes between providers and the Plans.31

In its basic disputes procedure provision, the BCA recommended 
that the Plans attempt to resolve provider disputes locally without 
a formal hearing. To facilitate informal resolutions, the BCA en
couraged the Plans to seek “informal consultation on the interpretation 
of the law, regulations, contract and subcontract and program policies 
from BCA.”32 If the Plan could not resolve a dispute within 90 days 
and the provider requested BCA review, the BCA would convene
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the BCA Provider Appeals Committee (Appeals Committee) at its 
offices in Chicago.33 A majority of the members of the Appeals 
Committee had to be BCA employees, and one of those employees 
had to be a BCA vice president; the remaining members were 
selected from representatives of national provider associations desig
nated by the president of the BCA.34

33. See id.
34. Id. f B.
35. BCA Medicare Provider Appeals Procedure fl B (1968).
36. Id. fl A.
37. Id.

Although the formal procedure did not permit prehearing pleadings 
or discovery, the BCA took informal action to acquaint the adversaries 
and the Appeals Committee members with the positions taken by 
the Plan and the provider. The BCA prepared a pamphlet containing 
the BCA’s version of the dispute and the applicable regulations or 
policy, a statement of the position of the Plan, and the provider’s 
statement of position. The Plan’s statement was concise, argumen
tative, carefully prepared, and well reasoned. In contrast, the 
provider’s “statement” normally consisted of one or more letters 
written during the early stages of reimbursement negotiation, with
out notice of their possible ultimate use, to describe the hospital 
administrator’s unrefined and uncounseled version of the claim. As 
a result, the pamphlet frequently did not fairly represent the provider’s 
position. In addition to circulating the pamphlet, BCA staff counsel 
sometimes briefed BCA members of the Appeals Committee on the 
issues several days before the hearing. Neither the provider, its 
attorneys, nor representatives of the national provider associations 
were invited to attend or were even advised of the briefings.

At the scheduled Appeals Committee hearing, first the provider 
and then the Plan presented testimony and documentary evidence in 
support of their positions, each side having the right to cross-examine 
witnesses. During the presentation of evidence, BCA staff counsel 
advised the Appeals Committee on matters such as the order of 
evidence and validity of objections. At the close of evidence, unless 
the provider requested an opportunity to submit a brief after receiving 
the hearing transcript, BCA staff counsel retired with the Appeals 
Committee while they made their decision. The BCA procedure 
required the Committee to render a written decision within 30 days 
of the hearing;35 that decision was final.36 Although the Secretary 
received an information copy of all committee decisions,37 a disap
pointed provider could not secure review of the Appeal Committee’s
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decision by the governmental agency charged with administering the 
Medicare program.38

38. In contrast, both the BCA intermediary contract and the Plan’s subcontract 
provided that if a dispute arose over the amount of administrative costs to be paid 
to the BCA and its Plans, both the BCA and the Plan had a right to a hearing and 
could appeal an adverse decision to the Secretary. The Secretary’s decision was then 
subject to judicial review. BCA Intermediary Agreement art. VI, fl L; BCA-Plan 
Subcontract art. VI, fl L.

39. 20 C.F.R. § 405.490 (1974).
40. Id. A second jurisdictional requirement is that the amount at issue be $1000 

or more. Id. § 405.492(a).
41. Id. § 405.495.
42. BCA Medicare Provider Appeals Procedure fl B (1968).
43. 20 C.F.R. § 405.494 (1974).
44. Id. §405.497(a).
45. Id. §405.497(b).
46. Id. § 405.496.
47. Id. § 405.499c.
48. Id. § 405.499d; see id. § 405.499g (reopening of a determination).
49. Id. § 405.499b.

INTERMEDIARY HEARING UNDER THE 1972 REGULATIONS

On May 27, 1972, the Secretary promulgated regulations both spe
cifically acknowledging that all fiscal intermediaries were required 
under their intermediary contracts to establish hearing procedures 
and requiring such procedures to conform to the new regulations.39 
The regulations apply, however, only to hearings on disputes arising 
from reimbursement determinations for provider cost reporting periods 
ending on or after December 31, 1971.40 Under the regulations, the 
intermediary may select the hearing panel, subject to the limitation 
that hearing officers may not have had any direct responsibility for 
the determination in dispute.41 In contrast to the earlier BCA pro
cedure, which treated the Plan as a party,42 the regulations permit 
neither the intermediary nor the Secretary to be made a party.43

The intermediary hearing can include prehearing discovery,44 a 
prehearing conference,45 and an evidentiary hearing46 followed by 
a written decision.47 The decision rendered by intermediary hearing 
officers is final and binding on the parties unless reopened by the 
hearing panel.48 Regulation section 405.499b dictates that in reaching 
the decision, the hearing officers must comply with the Medicare Act, 
regulations promulgated thereunder, and “general instructions issued 
by the Social Security Administration in accordance with the Sec
retary’s agreement with the intermediary.”49 Nothing in the 
regulations requires a showing that the provider had knowledge or 
should have had knowledge of the “general instructions” when the 
nonconforming business decisions were made. Similarly, nothing 
prevents the retroactive application of these internal rules. Indeed, 
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the intermediary must reopen and correct a hearing decision if, 
within three years of the date of the decision, the Social Security 
Administration (SSA) notifies the intermediary that the decision is 
inconsistent with the general instructions.50 The requirement that 
intermediary hearing decisions inconsistent with general instructions 
be reopened applies even to decisions rendered prior to the effective 
date of the regulations if the reopening occurs within three years of 
the filing of the provider’s cost report.51 The fairness of section 
405.499b is suspect, particularly where a provider has acted upon 
a decision and thereby has altered its economic situation.

50. Id. § 405.499g(c).
51. Id. § 405.499g(e).
52. Bureau of Health Insurance Instructions, pt. A Intermediary Manual HIM-13, 

Ch. VII, pt. 2, §§ 2601-37 (Rev. No. 56, July 1973), in 3 CCH Medicare & Medicaid 
Guide fl 26,733 [hereinafter cited as BHI Instructions].

53. Id. § 2601D, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9416.
54. For example, although the intermediary cannot be made a party, the instructions 

indicate that representatives of the intermediary should be present at the hearing and 
subject to cross-examination by the provider. Id. § 2626, in 3 CCH Medicare & 
Medicaid Guide fl 26,733, at 9448.

Like the earlier BCA procedure, the regulations fail to establish 
any standard such as substantial evidence to limit the discretion of 
the hearing panel. The regulations also fail to classify either the 
intermediary or the Secretary as a party to the hearing. Further, 
the decision of the intermediary hearing panel is final; no procedure 
is provided through which a provider can appeal, either de novo or 
on the record, an adverse intermediary decision to any officer or 
employee of HEW.

After the 1972 regulations became effective, the Bureau of Health 
Insurance (BHI) issued instructions requiring intermediaries to es
tablish hearing procedures complying with the regulations.52 The 
BHI instructions, which state that the objective of the procedures is 
“to insure that the provider is afforded a fair hearing,”53 explain the 
procedures required by the regulations and provide suggestions de
signed to assist the intermediary in making the evidentiary hearing 
effective. The primary thrust of the regulations and of the BHI 
instructions is to establish an essentially adversary proceeding granting 
the provider all of the procedural rights usually afforded a party to a 
quasi-judicial proceeding.54 However, diluting the endeavor to afford 
the procedural rights normally accorded in an adversary proceeding, 
the BHI instructions describe the nature of the hearing as follows:

The hearing provided by the regulations and the implementing 
instructions in this chapter is nonadversary in nature .... [TJhe 
interests of these persons [provider and intermediary] are not 
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adverse to each other in the same sense as occurs when there 
is a dispute between two individuals on a private matter.55 56

55. Id. § 2621, in 3 CCH Medicare & Medicaid Cuide fl 26,733, at 9436-37.
56. See id. § 2613B, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9426.
57. Id. § 2615A, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9439.
58. Id. § 2623, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9439.
59. The BCA revised its procedural rules following promulgation of the 1972 

regulations. See BCA Medicare Provider Appeals Procedure (1972). This procedure 
is divided into general instructions (Appeals Procedure) and specific rules (Procedural 
Rules).

60. BCA Medicare Provider Appeals Procedure, Appeals Procedure fl A (1972). 
These processes include consultations with the BCA concerning the applicable law or 
policies. Id.

61. See id. (plans required to use normal administrative procedures only).
62. Id.
63. Id. fl B.
64. Id.

The BHI instructions require a majority o£ the panel members to 
be intermediary employees50 but prohibit any hearing officer who has 
a conflict of interest or is otherwise prejudiced against or partial 
toward the provider from sitting.57 The instructions do not suggest 
that an ex parte prehearing conference may be held by the inter
mediary or that intermediary personnel other than the hearing officers 
may participate in the decisionmaking. Indeed, the instructions 
specifically provide that the hearing officers may seek advice from 
the intermediary about the applicability of the law, regulations, or 
general instructions only in writing. The hearing officers must give 
copies of the request and of the intermediary’s reply to the provider 
and must allow the provider to respond.58
BCA’s Rules for Intermediary Hearings Under the Regulations.
The BCA’s procedural rules for intermediary hearings under the 1972 
regulations59 60 61 62 63 64 require that a Plan resolve an initial provider disagree
ment with the reasonable cost determination by following normal 
non-Medicare administrative processes.00 The Plans are prohibited 
from using procedures required under the regulations to reach a final 
determination.01 If the provider disputes the Plan’s final determina
tion and gives timely notice, the BCA will convene a hearing panel.02 
The hearing panels convened by the BCA normally consist of three 
hearing officers, two BCA employees and one provider association 
representative.03 Under the BCA’s procedure the panels sit in Chi
cago unless, at the provider’s request, the BCA designates another 
site. The provider may submit written arguments and documentary 
evidence to the hearing officers without attending the hearing.04

The BCA’s procedure encourages participation in the hearing by the 
BCA or its Plan. Accordingly, the BCA procedural rules, while
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designating the provider as the only party, afford the provider an 
opportunity to question the Plan.65 BOA staff may be present at the 
hearings and may ask questions during the presentation of evidence.66 
If the provider submits briefs, BOA staff counsel may, upon request by 
the hearing officers, submit a brief on the law and its application. In 
addition, BCA staff may assist the hearing officers in reaching a deci
sion.67

65. BCA Medicare Provider Appeals Procedure, Procedural Rules (1972).
66. Id.
67. Id.
68. None of the commercial intermediary hearing procedures are published; they 

generally are made available by letter to providers with whom the intermediary deals.
69. Mutual of Omaha, Procedure for Provider Appeal of Intermediary Program 

Reimbursement Determination fl A (Oct. 1972) [hereinafter cited as Mutual of Omaha 
Procedure].

70. The Travelers Insurance Co., Medicare Provider Reimbursement Hearing Pro
cedures, Intro, at 1 (Nov. 17, 1972) [hereinafter cited as Traveler’s Procedure]; 
Inter-County Hospitalization Plan, Inc., Medicare Provider Reimbursement Hearing 
Procedures, Intro, at 2 (Apr. 5, 1973) [hereinafter cited as Inter-County Procedure].

Commercial Fiscal Intermediary Hearings. Although com
mercial health insurance companies had acted as fiscal intermediaries 
under intermediary contracts that required the companies to establish 
hearing procedures to resolve provider disputes,68 they, unlike the BCA, 
generally had not established hearing procedures until required to do 
so by the 1972 regulations. This failure to comply with contract re
quirements apparently had SSA approval; prior to the regulations, at 
least one commercial intermediary had resolved provider disputes by 
submitting the matters to the SSA “for informal review and advisory 
solution.”69 It is not surprising then that some of the commercial inter
mediaries who previously had not established hearing procedures 
tended to overemphasize the nonadversary nature of the hearing pro
cedures established under the regulations:

The proceeding should be viewed not as a contest between two 
parties with adverse interests, but as one involving a searching 
inquiry to ascertain the facts and to apply these facts consistent 
with the law, regulations, and governing instructions. ... It 
should not be necessary for the provider to have counsel or 
other representation to present his case but if the provider 
does choose to be represented by attorneys or accountants, this 
fact will not in any way change the informality and nonadversary 
nature of the hearings.70

Some commercial intermediaries limit the panel to a single hearing 
officer while others require a three-member panel. Where a single 
hearing officer is designated, the commercial intermediary may re
quire that the hearing officer have had no direct involvement in the 
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determination being challenged71 and also may dictate that the hearing 
officer have had no direct involvement in the determination.72 The 
commercial procedures establishing three-member panels require one 
member to be from a provider association and another to be from the 
intermediary. The third member may be either an accountant or an 
expert in Medicare reimbursements.73 The commercial intermediaries 
that include on the panel a representative of a provider association 
apparently believe it unnecessary to require that the intermediary’s 
panel representative have had no direct involvement with the disputed 
determination.74

71. Aetna Life & Casualty, Provider Reimbursement Hearing Procedure ft IV (Aug. 
15, 1973) [hereinafter cited as Aetna Procedure].

72. Inter-County Procedure ft 7. Indirect involvement may include actions as an 
advisor or consultant.

73. See Traveler’s Procedure ft 7; Mutual of Omaha Procedure ft F.
74. One commercial intermediary has failed to require an absence of involvement 

on the part of its representative chairing the panel. See Traveler’s Procedure ft 7. 
Another has designated its Regional Medicare Director as a panel member. Mutual 
of Omaha Procedure ft F.

75. See, e.q., Mutual of Omaha Procedure ftft G-H; Aetna Procedure ft VI; Inter
County Procedure ftft 15-16.

76. See Mutual of Omaha Procedure ft H; Aetna Procedure ft VI.
77. Inter-County Procedure, Intro, at 3; Traveler’s Procedure, Intro, at 1.
78. Inter-County Procedure, Intro, at 2-3; Traveler’s Procedure, Intro, at 1-2.
79. 39 Fed. Reg. 34514-20 (1974) (20 C.F.R. §§ 405.1801-1889). The new 

regulations pertaining to intermediary hearings apply to all cost reporting periods 
ending on or after December 31, 1971. Id. at 34515 (20 C.F.R. § 405.1801(c)).

The commercial intermediary procedures generally provide for pre
hearing discovery, introduction of evidence, and cross-examination of 
witnesses.75 76 Provision for cross-examination can be illusory, however, 
because the intermediary is not a party to the proceedings and because, 
contrary to the BHI instructions, some commercial intermediary pro
cedures do not require intermediary personnel to be present to explain 
the final determination.70 Others provide that “[representatives of 
the intermediary, other than the hearing officer or the intermediary 
subcontractor will appear only as witnesses or observers to supply in
formation or to explain the statutory, regulatory or instructional basis 
for the decision, not as advocates.”77 This provision is coupled with 
the instruction that the hearings are to be informal and nonadver
sary.78 Thus, any cross-examination of intermediary witnesses by the 
provider is likely to be limited.

1974 REGULATIONS AFFECTING INTERMEDIARY HEARINGS

The 1974 regulations79 change intermediary hearings in several fun
damental ways. First, jurisdiction of the intermediary hearing panel 
is limited to disputes over amounts in controversy of less than
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$10,000;80 the 1972 regulations have no such limitation. The new 
regulations establish the Provider Reimbursement Review Board, 
which is given jurisdiction of disputes over $10,000 or more.81 Second, 
the regulations assign two meanings to the term “intermediary’s final 
determination.” It is first defined as the intermediary’s computation 
or initial “determination as to the amount of total program reimburse
ment due the provider,”82 when the determination must be appealed 
to the Provider Reimbursement Review Board.83 The term is then 
expanded to include the decision of the intermediary’s hearing panel 
when a reimbursement determination is appealed to that panel.84 
Third, the intermediary determination process prior to any form of 
hearing is cast in a quasi-adversary framework with the provider de
fined as a party85 86 to the determination, which is final unless reopened 
or unless a hearing is requested.80 By initiating this adversary treat
ment of the determination process and expanding the term “final de
termination” to include the intermediary hearing decision when the 
amount in controversy is less than $10,000, the 1974 regulations not 
only go beyond prior regulations but appear to violate the spirit of the 
Medicare Act. Both the Act and the intermediary contracts require 
the intermediary to assist providers in establishing and maintaining 
records for cost reports and to serve as a channel of communication 
between the provider and the Secretary.87 Thus, the introduction of 
adversary relationships at the basic working level seems to conflict 
with both the spirit of the regulatory scheme and the best interests of 
the provider and the SSA.

80. Id. at 34516 (20 C.F.R. § 405.1809); cf. note 3 supra.
81. Id. at 34517 (20 C.F.R. § 405.1835(a)(3)).
82. Id. at 34515 (1974) (20 C.F.R. § 405.1802(b)).
83. Id.
84. Id. at 34517 (1974) (20 C.F.R. § 405.1831). The attempt to expand the 

meaning of the term “determination” to include the decision of an intermediary hearing 
panel appears to be little more than an effort to circumvent the problem of the 
absence of statutory authority for the Secretary’s delegation of quasi-judicial power 
to intermediaries. See notes 131-137 infra and accompanying text.

85. 39 Fed. Reg. 34516 (1974) (20 C.F.R. § 405.1805).
86. Id. (20 C.F.R. § 405.1807).
87. 42 U.S.C. § 1395h (1970); BCA Intermediary Agreement art. II.
88. 39 Fed. Reg. 34516 (1974) (20 C.F.R. § 405.1815).

The 1974 regulations for intermediary hearings retain certain note
worthy characteristics of the 1972 regulations. Neither the inter
mediary nor the SSA is classified as a party to the hearing.88 The new 
regulations again fail to establish any standard, such as substantial 
evidence, to guide the decision of the panel. Finally, no provision is 
made for a provider appeal of an adverse intermediary decision to 
HEW or its subagencies.
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THE PROVIDER REIMBURSEMENT REVIEW BOARD

Acknowledging that administrative procedures for the resolution of 
provider disputes had been overlooked when the Medicare Act was 
drafted,89 the Congress amended the Act in 1972 to require the estab
lishment of the Provider Reimbursement Review Board to adjudicate 
disputes arising from dissatisfaction with the amount of reimburse
ment or the timeliness of final determinations by intermediaries.90 
On March 4, 1974, the Secretary published regulations establishing 
the Board; these regulations were adopted on September 26.91 The 
two-year delay in the establishment of the Board resulted from the 
basic jurisdictional limitation of the statute; the Board can hear only 
those disputes over final determinations based on provider cost reports 
for fiscal years ending on or after June 30, 1973.92 Other jurisdictional 
requirements also must be met before the Board can hear a provider 
dispute. The amount in controversy must be $10,000 or more if the 
dispute involves a single provider,93 and the aggregate amount in con
troversy must be $50,000 or more if the dispute involves a group of 
providers raising a common question of law or fact.94 Further, the 
dispute must arise over a final determination by an intermediary.95

89. See S. Rep. No. 1230, 92d Cong., 2d Sess. 248 (1972).
90. See id. at 249; 42 U.S.C. § 1395oo(a) (Supp. II, 1972). The Board has been 

delegated power to make rules and establish procedures to carry out its duties, as 
well as power to administer oaths and to issue subpoenas. See id. § 1395oo(e). These 
powers have not been delegated to intermediary hearing officers. BHI Instructions 
§ 2623, in 3 CCH Medicare & Medicaid Cuide fl 26,733, at 9438.

91. 39 Fed. Reg. 34514-20 (1974) (20 C.F.R. §§ 405.1801-1889).
92. Social Security Amendments of 1972, Pub. L. No. 92-603, tit. II, § 243(c), 

86 Stat. 1422, noted under 42 U.S.C. § 1395oo (Supp. II, 1972). Final determinations 
relating to earlier cost reporting periods but reopened and revised by the intermediary 
after June 30, 1973, cannot be brought before the Board because of the June 30, 1973, 
requirement. See 39 Fed. Reg. 34515 (1974) (20 C.F.R. § 405.1801(c)); of. id. 
at 34520 (20 C.F.R. § 405.1889) (such revisions deemed a separate and appealable 
action).

93. 42 U.S.C. § 1395oo(a) (Supp. II, 1972); 39 Fed. Reg. 34517 (1974) (20 
C.F.R. § 405.1835). See also id. at 34517 (20 C.F.R. § 405.1839) (amount in 
controversy is the difference between the amount claimed by the provider and the 
reimbursement made by the intermediary).

94. 42 U.S.C. § 1395oo(b) (Supp. II, 1972); 39 Fed. Reg. 34517 (1974) (20 
C.F.R. § 405.1837).

95. 42 U.S.C. § 1395oo(a)(1)(A) (Supp. II, 1972); 39 Fed. Reg. 34517 (1974) 
(20 C.F.R. § 405.1835).

96. See 42 U.S.C. 1395oo(d) (Supp. II, 1972); 39 Fed. Reg. 34518-19 (1974) 
(20 C.F.R. § 405.1869).

Once a provider reimbursement dispute is properly before the Board, 
the Board may review and revise freely any matter relevant to the 
disputed final determination, including matters in the provider’s cost 
report that the intermediary did not consider in reaching its final 
determination.96 The possibility of adverse revision of matters not 
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in dispute, which does not exist in intermediary hearings, is a risk 
that the provider must consider before appealing to the Board. The 
provider does not have a right to have the Board decision reviewed, 
either de novo or on the record, by the Secretary or anyone else.97

97. See 42 U.S.C. § 1395oo(f) (Supp. II, 1972); 39 Fed. Reg. 34519 (1974) (20 
C.F.R. § 405.1875(a)). Although section 1395oo(f) provides that a decision of the 
Board shall be final unless the Secretary reverses or modifies it adversely to the 
provider, regulation section 405.1875(a) states that a right to review by the Secretary 
does not vest in the parties to the Board’s decision.

98. See 42 U.S.C. § 1395oo(h) (Supp. II, 1972); 39 Fed. Reg. 34517-18 (1974) 
(20 C.F.R. § 405.1845). One member of the Board must be a certified public 
accountant; all members must be knowledgeable in Medicare cost reimbursements. 
Board members are appointed to a term of three years. Id. Their compensation is to 
be set by the Secretary but may not exceed the rate for Civil Service grade GS-18. 
42 U.S.C. § 1395oo(h) (Supp. II, 1972). Neither section 1395oo(h) nor regulation 
section 405.1845 requires Board members to refrain from other employment while 
serving. It is likely that the three Board members who are not required to represent 
providers will come from the ranks of the intermediaries.

99. Compare 39 Fed. Reg. 34517 (1974) (20 C.F.R. § 405.1843) with id. at 34516 
(20 C.F.R. § 405.1815) and 20 C.F.R. § 405.494 (1974).

100. Compare 39 Fed. Reg. 34519 (1974) (20 C.F.R. § 405.1871) with id. at 
34517 (20 C.F.R. § 405.1831) and 20 C.F.R. § 405.499c (1974); see note 110 infra 
and accompanying text.

101. Compare 39 Fed. Reg. 34518 (1974) (20 C.F.R. § 405.1867) with id. at 
34517 (20 C.F.R. § 405.1829) and 20 C.F.R. § 405.499b (1974).

102. See 20 C.F.R. § 405.499b (1974).

Several points of comparison may be noted between the new 
intermediary hearing procedures and the Board hearing procedures. 
The Board will have some bipartisan characteristics similar to those 
of the regulations for intermediary hearings since two of the five 
Board members must be representatives of providers.98 Unlike the 
regulations for intermediary hearings, the regulations for Board hear
ings make both the provider and the intermediary parties; however, 
the Board regulations, like the intermediary hearing regulations, pro
hibit the Secretary and the SSA from participating as parties to the 
proceedings.99 Board decisions must be supported by “substantial 
evidence when the record is viewed as a whole,” whereas the deci
sions of intermediary hearing officers need be based only on evidence 
in the record.100 The law to be applied by the Board in its decisions 
consists of the Medicare Act, regulations promulgated thereunder, 
and rulings issued under the authority of the Commissioner of Social 
Security; in contrast to the intermediary hearing panel, the Board is 
not required to apply the general instructions issued by the SSA.101

HEARINGS FOR PROVIDERS DEALING DIRECTLY WITH THE SSA

Those providers electing to deal directly with the Secretary for the 
determination of Medicare reimbursements102 deal with the Division 
of Direct Reimbursement (DDR) of the Bureau of Health Insurance. 
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After intermediaries were compelled under the 1972 regulations to 
establish hearing procedures, the BHI adopted an appeals procedure 
for the resolution of provider disputes over reimbursements made 
by the DDR,103 For the most part the DDR provider appeals pro
cedure tracks the Medicare regulations and the BHI instructions for 
intermediary hearing procedures. The DDR’s procedure gives the 
provider a hearing as a matter of right only for disputes arising over 
reimbursements for cost reporting periods ending on or after Decem
ber 31, 1971.104 The DDR has discretion to grant hearings for disputes 
arising from earlier cost reporting periods.105 DDR provider appeals 
panels are similar in composition to the appeals panels convened 
under BHI intermediary procedures. Under BHI procedures two 
out of three hearing officers on a panel are to be chosen from the 
intermediary’s pool of hearing officers and the other is to be chosen 
from provider representatives; DDR provider appeals panels consist 
of two hearing officers drawn from a pool of SSA representatives that 
excludes members of the DDR staff, and one provider representa
tive.106 In one additional similarity to the BHI instructions, DDR 
procedure does not permit either the SSA or its audit subcontractors 
to be made parties to the hearings.107 However, DDR representatives 
must appear for questioning by the hearing officers and for cross- 
examination by the provider.108 Further, DDR representatives, unlike 

103. See Bureau of Health Insurance Direct Dealing Provider Letter No. 192, 
Enclosure I, Division of Direct Reimbursement Provider Appeals Procedure (Feb. 1974) 
[hereinafter cited as DDR Provider Appeals Procedure] (on file at Georgetown Law 
Journal).

104. Id. f A(l).
105. Id. fl A(4). The procedures for settling disputes involving reporting periods 

ending before December 31, 1971, indicate that hearings will be the exception rather 
than the rule. The procedures reveal a preference for resolving disputes through 
direct contact between the Division of Direct Reimbursement (DDR) and the 
provider. If a dispute cannot be resolved, it is to be submitted to the office of the 
General Counsel or the Office of Program Policy of the Bureau of Health Insurance 
(BHI) for informal review and advisory solution; the advisory solution is to be con
sidered when the final settlement decision is made. Hearings for disputes based on 
early cost reporting periods will be granted only where unusual circumstances exist. 
Id. See also BHI Instructions § 2361, in 3 CCH Medicare & Medicaid Guide fl 26,733, 
at 9451.

106. Compare DDR Provider Appeals Procedure fl D(2) with BHI Instructions 
§ 2613B, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9426. See also 20 C.F.R. 
§ 405.495 (1974) (hearing officers shall not have had direct responsibility for the 
determination at issue).

107. Compare DDR Provider Appeals Procedure fl E(2) with BHI Instructions 
§ 2611, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9423. See also 20 C.F.R. 
405.494 (1974) (neither the intermediary nor the SSA may be made parties to the 
intermediary procedure).

108. See DDR Provider Appeals Procedure fl L(3); cf. BHI Instructions § 2626, 
in 3 CCH Medicare and Medicaid Guide fl 26,733, at 9447; 20 C.F.R. § 405.499 
(1974) (hearing officer may call BHI employee as witness if a highly technical point 
is involved).
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intermediary representatives under the BHI instructions, may suggest 
questions they wish to have the hearing officers ask the provider 
witnesses.109

109. Compare DDR Provider Appeals Procedure fl L(3) with BHI Instructions 
§ 2626, in 3 CCH Medicare & Medicaid Guide fl 26,733, at 9447.

110. Compare DDR Provider Appeals Procedure fl N(l) with BHI Instructions 
§ 2629, in 3 CCH Medicare & Medicaid Cuide fl 26,733, at 9449. See also 20 C.F.R. 
§ 405.499c (1974) (decisions must be based on “evidence in the record”); cf. DDR 
Provider Appeals Procedure fl L(4) (record includes both documentary evidence and 
testimony given at the hearing); 20 C.F.R. § 405.499a (1974) (states only that 
a complete record of the proceedings at the hearing shall be made).

111. See DDR Provider Appeals Procedure fl N(2).
112. Cf. 39 Fed. Reg. 34517 (1974) (20 C.F.R. § 405.1833) (decision by inter

mediary shall be final and binding for disputes not subject to appeal before Provider 
Reimbursement Review Board); id. at 34517 (20 C.F.R. § 405.1835) (appeal to 
Provider Reimbursement Review Board requires amount in controversy to be $10,000); 
id. at 34519 (20 C.F.R. § 405.1875) (right to review of decision by Provider 
Reimbursement Review Board does not vest in a party to the Board’s decision).

113. Compare 39 Fed. Reg. 34517 ( 1974) (20 C.F.R. § 405.1843) (SSA included 
as a party to Board hearings when acting directly as an intermediary) with 42 U.S.C. 
§ 1395oo(a) (Supp. II, 1972). Section 1395oo(a) provides for Board review of 
disputes with a fiscal intermediary as defined by section 1395h, which authorizes 
the Secretary to enter into an “agreement” with any agency or organization nominated 
by groups or associations of providers for the purpose of making Medicare payments. 
See 42 U.S.C. § 1395h (Supp. II, 1972). The relationship between the Secretary 
and the SSA, the BHI, and the DDR is not contractual, however, and neither the

The DDR hearing decision, which must be based exclusively on 
the evidence in the hearing record,110 is final and binding unless the 
provider seeks and is granted a hearing before the Provider Re
imbursement Review Board.111 This provision is noteworthy in two 
respects. First, the appeal of DDR hearing officers’ decisions to the 
Board may be impermissible; neither the Medicare Act nor the 1974 
regulations for the Board appear to establish any jurisdictional basis 
for Board review of decisions by DDR hearing officers. Second, 
the provision is one manifestation of the Secretary’s clear intent to 
minimize the involvement of HEW in the resolution of provider 
disputes over reimbursements; the provider dealing directly with the 
SSA is to receive no more in terms of HEW review beyond the hear
ing level than is the provider dealing through an intermediary.112

A further question raised by the new regulations concerning pro
viders dealing directly is which institution, the Board or the DDR, 
has jurisdiction to adjudicate provider reimbursement determination 
disputes involving an amount in controversy in excess of $10,000. 
Although the new regulations imply that the Board would have 
jurisdiction to decide such a determination dispute, the controlling 
statutory provisions and the fact that direct dealing is offered as an 
alternative to the intermediary scheme suggest that the Board would 
not have jurisdiction.113
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Irregularities in the Intermediary and Board Hearing Procedures

DELEGATION OF QUASI-JUDICIAL POWER

Although the Medicare Act does not expressly vest power in the 
Secretary to adjudicate provider disputes over reimbursement, such 
power is implied as necessary for the effective administration of the 
Act.* 114 Except for the power given the DDR and the power granted 
to the Provider Reimbursement Review Board, the Secretary has 
delegated the power to render final adjudications of provider re
imbursement disputes to the intermediaries.115 Moreover, by 
delegating a substantial portion of the review process to the Provider 
Reimbursement Review Board116 and by strictly limiting agency 
review of Board decision, the Congress has bypassed HEW. This 
section of the article will analyze the delegations of quasi-judicial 
power to determine whether there is any statutory authority for the 
Secretary’s delegation and to explore the constitutionality of the 
delegation of final quasi-judicial power to private organizations.

SSA, the BHI, nor the DDR, as a practical matter, has been nominated by any 
group or association of providers. Thus, it is difficult to view the DDR as an inter
mediary. Cf. 20 C.F.R. § 405.654 (1974) (direct dealing with the SSA is an alternative 
available to a provider not wishing to deal through an intermediary).

114. Arguably, authority to establish administrative procedures to resolve such 
disputes vests in the Secretary. Section 405(a) of title 42 of the United States Code 
provides:

The Secretary shall have full power and authority to make rules and regula
tions and to establish procedures, not inconsistent with the provision of this 
subchapter, which are necessary or appropriate to carry out such provisions, 
and shall adopt reasonable and proper rules and regulations to regulate and 
provide for the nature and extent of the proofs and evidence and the method 
of taking and furnishing the same in order to establish the right to benefits 
hereunder.

42 U.S.C. § 405(a) (1970); see id. § 1395ii (incorporation of this provision into the 
Medicare Act). Whether or not this language is the source, the power to establish 
procedures for and to render administrative adjudications is implied. See Langhorne 
Gardens, Inc. v. Weinberger, 371 F. Supp. 1216, 1219 (E.D. Pa. 1974); Coral Gables 
Convalescent Home v. Richardson, 340 F. Supp. 646, 650 (S.D. Fla. 1972).

115. The Secretary has delegated to intermediaries the quasi-judicial power to 
resolve all provider-intermediary disputes arising over determinations for cost reporting 
periods ending before June 30, 1973, and to resolve disputes related to cost reporting 
periods after June 30, 1973, where the amount in controversy is less than $10,000. 
See 20 C.F.R. §§ 405.490-.499 (1974); 39 Fed. Reg. 34514-20 (1974) (20 C.F.R. 
§§ 405.1801-.1889). The reimbursement determination activities of the intermediary, 
which consist primarily of the administrative chores of compiling data submitted 
by providers, conducting audits if necessary, and computing the provider’s reimburse
ment, do not rise to the level of quasi-judicial acts.

116. The Congress has delegated to the Provider Reimbursement Review Board 
the power to resolve disputes involving $10,000 or more; the provider has no right 
of review before the Secretary. See 42 U.S.C. § 1395oo (Supp. II, 1972); 39 Fed. 
Reg. 34519 (1974) (20 C.F.R. § 405.1875(a)).
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Lack of Statutory Authority for the Secretary's Delegation.
The validity of attempts by an administrative agency to delegate 
power initially turns upon whether the power is ministerial or quasi
judicial. An administrative agency has the implied authority to 
delegate ministerial duties within the agency.117 Statutory authority 
generally must support the delegation of quasi-judicial functions.118

117. See Krug v. Lincoln Nat’l Life Ins. Co., 245 F.2d 848, 850 (5th Cir. 1957) 
(clerk of state insurance commission could examine and file, without commission 
approval, an insurance policy containing a suicide clause, later the subject of dispute, 
although no statute specifically delegated such power).

118. See NLRB v. DuVal Jewelry Co., 357 U.S. 1, 7-8 (1958) (limited delegation 
by the NLRB to hearing officer of power to make preliminary findings on revocation 
of subpoena duces tecum held to be authorized by statute permitting delegation to 
prosecute any inquiries necessary to its functions).

Evidentiary hearings before administrative tribunals that adjudicate the rights of 
the parties thereto are quasi-judicial proceedings. See Goldsmith v. Board of Tax 
Appeals, 270 U.S. 117, 121 (1926) (enumeration of duties performed by United 
States Board of Tax Appeals that make the character of the work quasi-judicial).

119. 42 U.S.C. § 405(1) (1970).
120. See 42 U.S.C. § 1395ii (Supp. II, 1972).
121. See Freeman v. Fidelity-Philadelphia Trust Co., 248 F. Supp. 487, 491 (E.D. 

Pa. 1965).
122. 42 U.S.C. § 1395h(a) (Supp. II, 1972).
123. See id. § 1395ff (1970).

Section 405(1) of title 42 of the United States Code, authorizing 
the Secretary to delegate to any member, officer, or employee of 
HEW any of the powers conferred upon him by the Social Security 
Act,119 is incorporated into the Medicare Act.120 If the Secretary 
has the implied power to adjudicate provider reimbursement disputes, 
he may delegate that power, but if section 405 (1) were the sole basis 
for the delegation, the delegation could be only to officers within 
HEW.121 The Secretary could not delegate to intermediaries the 
power to make final adjudications in provider reimbursement disputes.

Another statutory provision could be construed, however, as a 
basis for delegation by the Secretary. Section 1395h(a) of title 42 
of the United States Code provides that any group or association of 
providers may nominate an intermediary to make reimbursements 
and that the Secretary is authorized to enter into an agreement with 
the intermediary providing for the determination by the intermediary 
of the reimbursements.122 Whether this section provides authority 
for the Secretary’s delegation of quasi-judicial power depends upon 
whether the term “determination” can be read to include the ad
judication of a provider dispute over a reasonable cost determination. 
Including adjudications within the meaning of “determination” as 
used in section 1395h(a), however, would require ignoring the mean
ing attached to that term in other sections of the Medicare Act. For 
example, under section 1395ff,123 when parties are dissatisfied with 
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certain determinations and request an administrative hearing, the 
outcome of the hearing is described as a “final decision.”124 Clearly, 
the word “determination” as used in section 1395ff does not include 
the adjudication resolving a determination dispute. Similarly, the 
use of the word “determination” in section 1395oo, which provides 
for administrative adjudication of disputes arising from intermediaries’ 
final determinations, cannot be read to include both the challenged 
reimbursement computation and the subsequent adjudication.125 126 Be
cause a word used in various sections of a statute will be treated as 
having the same meaning in each section, absent contrary language 
within the statute,128 the clear meaning of “determination” as used 
in sections 1395ff and 1395oo cannot be expanded in section 1395h(a) 
to include intermediary adjudications of provider disputes.127

124. Id. § 1395ff(b)(l) (Supp. II, 1972). See also id. § 1395ff(c) (1970) (an 
individual institution or agency dissatisfied with a “determination” on eligibility for 
or the amount of benefits shall be entitled to a hearing by the Secretary and to 
judicial review of the Secretary’s “final decision”).

125. See 42 U.S.C. § 1395oo (Supp. II, 1972).
126. See, e.g., United States v. Cooper Corp., 312 U.S. 600, 606-07 (1941) (defini

tion of “person” in the Sherman Act); United States v. Gertz, 249 F.2d 662, 665 (9th 
Cir. 1957) (definition of “foreign country” in title 18 of the United States Code); Hull 
v. American Wire Weavers’ Protective Ass’n., 159 F. Supp. 425, 430 (N.D. Ohio 
1957) (definition of “employees” in Labor Management Relations Act). See generally 
H. Black, Handbook on the Construction and Interpretation of the Laws 
§ 53 (2d ed. 1911). ,

127. The Secretary’s delegation of provider reimbursement dispute adjudications 
was first challenged as invalid in Temple University v. Associated Hospital Service, 
decided a few months before the 1974 regulations were published. See 361 F. Supp. 
263 (E.D. Pa. 1973). In Temple the Secretary argued that an intermediary hearing 
and decision constituted a “determination” within the meaning of section 1395h. 
Id. at 265-66; see 42 U.S.C. § 1395h (Supp. II, 1972). The Government also argued 
that the authority to delegate inhered in the statutory language permitting the 
agreements with intermediaries to include provisions requiring the intermediary “to 
perform such other functions as are necessary to carry out this subsection.” Brief 
for Defendant on Cross-Motion for Summary Judgment 22-23, Temple Univ. v. 
Associated Hosp. Serv., supra; see 42 U.S.C. § 1395h(a) (Supp. II, 1972). The 
latter argument ignores accepted principles of statutory construction. The language 
relied upon concludes a list describing duties that the Secretary may require the 
intermediary to perform in addition to its basic duty to determine and pay the amount 
of reimbursement. See id. The additional duties specified are clearly mechanical 
functions intended to facilitate the reasonable cost determination and could not 
include an exercise of discretion like that involved in dispute adjudication. Where 
specific statutory language is followed by general statutory language, the meaning 
ascribed to the general language is limited to embrace only things similar in nature 
and scope to the specific language. Sparks v. Celebreeze, 228 F. Supp. 508, 512
(E.D. Tex. 1964) (application of this principle of statutory construction to Social 
Security Act). Under this principle of interpretation, the general language stated 
above could not give the Secretary the authority to delegate quasi-judicial power 
to contracting intermediaries because the exercise of such power is not similar to 
any of the permissible intermediary functions enumerated in the statute.

The elimination of sections 405(1) and 1395h(a) as sources of 
authority for the Secretary’s delegation of quasi-judicial power to
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intermediaries leaves the Secretary’s delegation without statutory 
basis. Thus, all of the intermediary adjudications of provider disputes 
made pursuant to the intermediary contracts are invalid, whether 
made prior to or under existing regulations; a regulation cannot cure 
the lack of power to render an adjudication. In the new regulations, 
the Secretary has attempted to resolve this difficulty by defining the 
term “final determination,” which the intermediary is statutorily au
thorized to make, to include intermediary hearings and decisions.128 
This administrative definition cannot validate the delegation, however, 
since the Medicare Act simply does not support such a definition.129 
The Secretary or the Congress could validate the Secretary’s delegation 
of quasi-judicial power to intermediaries by guaranteeing providers 
dissatisfied with an intermediary adjudication the opportunity to be 
heard by a responsible officer of HEW. Under statutes permitting 
agency delegation of functions, a delegation of quasi-judicial power 
will be upheld where the agency has retained the right to decide the 
merits of the dispute.130

128. See 39 Fed. Reg. 34517 (1974) (20 C.F.R. § 405.1831) (hearing officer’s 
decision shall constitute the “final determination” of the intermediary).

129. Contemporaneous interpretation of a statute by an agency charged with its
administration is entitled to great weight. See Griggs v. Duke Power Co., 401 U.S. 
424, 433-34 (1971) (Equal Employment Opportunity Commission interpretation
of employment provisions of Civil Rights Act of 1964). Administrative regulations 
are not absolute rules of law, however, and should not be followed when they 
exceed the design of the statute or the administrative authority granted. Reardon 
v. United States, 491 F.2d 822 (10th Cir. 1974) (dictum). A recent decision in
volving review of a decision to suspend a ship pilot’s federal license elucidates the 
factors to be used in determining the weight to be given to an interpretative regula
tion: (1) the apparent thoroughness of its consideration, (2) the validity of its 
reasoning, (3) its consistency with earlier and later pronouncements, and (4) all 
those factors that give it power to persuade, though it lacks power to control. 
Soriano v. United States, 494 F.2d 681, 683 (9th Cir. 1974), citing Skidmore v. 
Swift & Co., 323 U.S. 134, 140 (1944).

130. See NLRB v. DuVal Jewelry Co., 357 U.S. 1, 7 (1958) (delegation to 
hearing officer of power to make preliminary ruling on motion to revoke permitted 
when NLRB retained ultimate power to revoke subpoena duces tecum).

131. While the regulations are completely silent on agency review of intermediary 
decisions, the 1974 regulations state that the parties to a decision by the Provider 
Reimbursement Review Board have no right to review by the Secretary, although 

Constitutionality of Delegations of Quasi-Juclicial Power to Private 
Organizations. The Secretary, in the case of intermediary
hearings, and the Congress, in matters that will come before the 
Provider Reimbursement Review Board, have attempted to delegate 
quasi-judicial power to make final adjudications to private organiza
tions. In no case is the provider entitled, as a matter of right, to 
press its claim for reimbursement before the Secretary or any other 
HEW officer or employee after an intermediary or the Board reaches 
an adverse decision.131 Further, the Secretary does not even retain 
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the option to review, on his own motion, Board decisions adverse to 
the provider, although he may review and reverse decisions favorable 
to the provider.132

the Secretary may review, on his own motion and at his own discretion, a Board 
decision favorable to the provider. See 39 Fed. Reg. 34519 (1974) (20 C.F.R. 
§ 405.1875(a) ).

Section 405.1885(a) of the 1974 regulations provides that, upon motion of the 
provider, a decision of the Secretary may be reopened with respect to findings on 
matters at issue. See id. (20 C.F.R. § 405.1885(a)). This is an illusory right, 
however, since the only decisions by the Secretary are those made on his own 
motion, reversing a Board decision favorable to the provider. See id. 20 C.F.R. § 405. 
1875(a) ).

132. See id. (20 C.F.R. § 405.1875(a)).
133. See Nassau Sec. Serv. v. SEC, 348 F.2d 133, 136 (2d Cir. 1965) (pro

priety of delegation by SEC to National Association of Securities Dealers of power 
to censure and fine dealer for failure to observe standards and principles of the trade 
upheld because such disciplinary actions are subject to full review by the Com
mission); accord, R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir.), cert, 
denied, 344 U.S. 855 (1952). See also Dahlberg v. Pittsburg & Lake Erie R.R., 
138 F.2d 121, 123 (3d Cir. 1943) (losing parties in decision by National Railroad 
Adjustment Board, a group established to represent employees and carriers, held 
entitled to review on the merits in federal court); United Black Fund, Inc. v. Hampton, 
352 F. Supp. 898, 904 (D.D.C. 1972) (local community chest organization has 
power to declare eligibility of local organizations to solicit government agencies, 
but Chairman of federal Civil Service Commission retains power to review); In re 
Phelps, 55 Ill. 2d 319, 303 N.E.2d 13, 15 (1973) (per curiam), appeal dismissed, 
— U.S. —, 42 U.S.L.W. 3466 (U.S. Feb. 19, 1974) (local bar organization may 
suspend attorney, but highest state court retains ultimate responsibility for disciplinary 
action). But see Intercontinental Indus., Inc. v. American Stock Exch., 452 F.2d 
935, 943 (5th Cir. 1971), cert, denied, 409 U.S. 842 (1972) (no need for hearing 
before SEC in action resulting in delisting a member from stock exchange).

134. See Western Airlines, Inc. v. CAB, 194 F.2d 211, 215 (9th Cir. 1952); 
cf. R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir.), cert, denied, 344 
U.S. 855 (1952) (party unsuccessful before National Association of Securities 
Dealers may press review before SEC); Dahlberg v. Pittsburg & Lake Erie R.R., 
138 F.2d 121, 123 (3d Cir. 1943) (unsuccessful party before National Railroad 
Adjustment Board is entitled to de novo review in federal court).

The delegation of quasi-judicial power to intermediaries to make 
final adjudications conclusive of the rights of providers may present 
a constitutional problem. In some cases, delegations of final quasi- 
judicial power to private parties have been upheld where the 
administrative agency or other governmental body will review de 
novo the private adjudication upon request of a dissatisfied claimant.133 
Where the delegation of final quasi-judicial power to a nongovern
mental organization is not accompanied by a right of the dissatisfied 
litigant to press the merits of his claim before some governmental 
body, however, the delegation is unconstitutional.134

The basis for a finding of unconstitutionality can be stated both in 
terms of a denial of due process to the person forced to abide by a 
final adjudication of a private body and, alternatively, in terms of 
an unconstitutional act by the delegating governmental body. In 
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Western Airlines, Inc. v. CAB135 136 the court invalidated Civil Aero
nautics Board orders that imposed provisions protecting employees 
as a condition to the transfer by one airline to another of a route 
certificate; the provisions required the airlines to submit disputes 
with employees over adjustments to binding arbitration.130 The 
Western Airlines court concluded that the delegation of the Civil 
Aeronautics Board’s adjudicative function to arbitrators wrongly 
denied the airline the procedural safeguards normally accorded a 
party against whom a conclusive judgment was sought—the right 
to a hearing and effective review.137 The court in Dahlberg v. Pitts
burg ¿r Lake Erie Railroad138 observed that the delegation to the 
National Railroad Adjustment Board, which consisted of groups es
tablished to represent employees and carriers, of full, unreviewable 
adjudicatory power would cast serious doubts on the constitutionality 
of the applicable statute139 and emphasized that preclusion of judicial 
review of the merits raises serious constitutional questions.140

135. 194 F.2d 211 (9th Cir. 1952).
136. Id. at 212-13.
137. See id. at 215. The court assumed that adequate safeguards would include 

a hearing before the agency or its factfinding officer and the opportunity to present 
evidence and to build a record for review. Id.

138. 138 F.2d 121 (3d Cir. 1943).
139. See id. at 123; accord, Jones v. Central of Ga. Ry., 331 F.2d 649, 653 ( 5th 

Cir. 1964). In Dahlberg the court indicated that if the Board were a governmental 
agency, a due process issue of the adequacy of the procedural safeguards would have 
to be confronted. 138 F.2d at 123.

140. 138 F.2d at 123.
141. Cf. R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir.), cert, denied, 

344 U.S. 855 (1952); Western Airlines, Inc. v. CAB, 194 F.2d 211, 215 (9th Cir. 
1952); Dahlberg v. Pittsburg & Lake Erie R.R., 138 F.2d 121, 123 (3d Cir. 1943). 
That the Secretary has promulgated regulations that limit the exercise of the delegated 
power and that arguably would prevent the Secretary from being bound by inter
mediary adjudication does not remedy the constitutional defect. The critical factors 
are that a delegation of quasi-judicial power has been made to the private party 
intermediaries and that providers are bound by the intermediary decisions with no 
right of appeal either to the Secretary or to the courts. But cf. Schroeder Nursing 
Care, Inc. v. Mutual of Omaha Ins. Co., 311 F. Supp. 405 (E.D. Wis. 1970). In 
Schroeder the court found valid the delegation of authority to intermediaries to make 
determinations of reimbursements. Id. at 411. . See also Temple Univ. v. Associated 
Hosp. Serv., 361 F. Supp. 263, 267 (E.D. Pa. 1973). The Temple University court 
noted that the Schroeder court had based its determination on the premise that the 
provider could not complain about the consequences of his own decision to deal with 
an intermediary. See id. at 267 n.4.

Whichever line of reasoning—denial of due process or unconstitu
tional delegation—is pursued, the result should be the same when 
the Secretary’s delegation of final quasi-judicial power to the inter
mediaries is challenged. Absent a provision for de novo consideration 
by HEW of the merits of a disputed reimbursement claim, final 
decisions by intermediary hearing officers almost certainly are invalid 
exercises of unconstitutionally delegated quasi-judicial power,141 al
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though the Dahlberg case suggests that a delegation to a nongovern
mental body might be deemed constitutional if courts were em
powered to review the merits of the delegate’s decisions. The success 
of a challenge asserting that quasi-judicial power has been unconsti
tutionally delegated to the Provider Reimbursement Review Board 
will first turn on whether the Board is considered a governmental 
agency.142 If the Board is not a governmental agency, the constitu
tionality of the delegation to it will be tested by the principles ap
plicable to the delegation to intermediaries.

142. Cf. Dahlberg v. Pittsburg & Lake Erie R.R., 138 F.2d 121, 123 (3d Cir. 
1943) (delegation of power to make final and binding judicial decision to a non
governmental organization is invalid). What constitutes a governmental agency 
varies with the governmental function performed and the reason for the inquiry into 
the governmental nature of the organization. Compare Act of Aug. 26, 1950 § 2, 5 
U.S.C. § 7531 (1970) with First Agricultural Nat’l Bank v. State Tax Comm’n, 
392 U.S. 339, 353-54 (1968) (Marshall, J., dissenting). Section 7531 of title 5 
of the United States Code, listing agencies whose employees are subject to suspension 
and removal for national security reasons, defines agency as the Departments of 
State, Commerce, Justice, and Defense, a military department, the Coast Guard, 
the Atomic Energy Commission, NASA and such other agency as the President 
designates in the best interests of national security. Act of Aug. 26, 1950, § 2, 5 
U.S.C. § 7531 (1970). In First Agricultural National Bank Justice Marshall, in 
commenting on the question of which institutions are governmental institutions for 
purposes of constitutional immunity from state taxation, considered factors such 
as the extent to which the institutions were instrumentalities of the Government 
and the nature of the institution’s organization. See First Agricultural Nat’l Bank 
v. State Tax Comm’n, supra at 353-54. See also Department of Employment v. 
United States, 385 U.S. 355, 358-60 (1966) (Red Cross is an instrumentality of the 
Government for purposes of immunity from taxation). Although the concept of 
governmental agency should be more narrow where the issue is the propriety of 
a delegation of final quasi-judicial power than it is where the issue is immunity 
from state taxation, many of the criteria employed in the tax cases probably will 
be applied to determine the meaning of “governmental agency” in the reimbursement 
context.

143. See Goldberg v. Kelly, 397 U.S. 254, 262-63 (1970); Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123, 162-63 (1951) (Frankfurter, J., con
curring).

144. See Morgan v. United States, 304 U.S. 1, 14-15 (1938) (fair and open 
hearing essential to validity of administrative regulation).

145. See Intercontinental Indus., Inc. v. American Stock Exch., 452 F.2d 935, 
941 (5th Cir. 1971), cert, denied, 409 U.S. 842 (1972) (procedures by stock ex
change officials to delist member from stock exchange must satisfy due process); 
Garvey v. Freeman, 397 F.2d 600, 612 (10th Cir. 1968) (procedures adopted by 
board of county farmer-commissioners to appraise normal yield of wheat farmers 
for the purposes of computing government subsidies must satisfy due process).

due process

Although the precise safeguards required may vary with the purpose 
and exigencies of each proceeding and the interests affected,143 the 
requirements of due process must be met in quasi-judicial proceedings 
by both administrative agencies144 and private organizations exercising 
governmental power.145 The broad due process standard applicable 
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to such proceedings requires that a person’s liberty and property be 
protected by the “rudimentary requirements of fair play.”140 Among 
the safeguards regarded as basic to due process are notice and an 
opportunity to be heard,146 147 the opportunity for confrontation and cross- 
examination,148 the opportunity to challenge and respond to claims, 
evidence, and issues that the hearing body considers,149 the imparti
ality of the tribunal,150 and the appearance of fairness.151

146. Fitzgerald v. Hampton, 467 F.2d 755, 765 (D.C. Cir. 1972).
147. See Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970).
148. See Morgan v. United States, 304 U.S. 1, 18 (1938); Garvey v. Freeman, 

397 F.2d 600, 612 (10th Cir. 1968).
149. See Morgan v. United States, 304 U.S. 1, 18 (1938); Takeo Tadano v. 

Manney, 160 F.2d 665, 667 (9th Cir. 1947).
150. See Gibson v. Berryhill, 411 U.S. 564, 578 (1973); Ward v. Village of 

Monroeville, 409 U.S. 57, 58 (1972).
151. See Commonwealth Coating Corp. v. Continental Cas. Co., 393 U.S. 145, 

150 (1968); In re Murchison, 349 U.S. 133, 136 (1955); Fitzgerald v. Hampton, 
467 F.2d 755, 769 (D.C. Cir. 1972); Pillsbury Co. v. FTC, 354 F.2d 952, 964 
(5th Cir. 1966); Air Transp. Ass’n. v. Hernandez, 264 F. Supp. 227, 232 (D.D.C. 
1967).

152. See Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123 (1951). 
Recognizing that what is unfair in one situation may be fair in another, Justice 
Frankfurter in McGrath stated that a court should consider: “the precise nature of 
the interest that has been adversely affected, the manner in which this was done, 
the reasons for doing it, the available alternatives to the procedure that was followed, 
the protection implicit in the office of the functionary whose conduct is challenged, 
[and] the balance of the hurt complained of and good accomplished.” Id. at 163 
(Frankfurter, J., concurring).

A balancing of interests analysis may be used to determine whether a hearing 
must be granted where administrative action affects individuals, to determine the 
necessity for granting an opportunity to confront and cross-examine witnesses, and 
to determine to what extent procedures may raise the appearance of unfairness. 
See, e.g., Cafeteria & Restaurant Workers Local 473 v. McElroy, 367 U.S. 886, 
895-98 (1961) (no need for hearing when commander of military base denies 
civilian employee access to the base); Hagopian v. Knowlton, 470 F.2d 201, 207-11 
(2d Cir. 1972) (cadet at military academy subject to separation because of excess 
demerits must be granted hearing); Fitzgerald v. Hampton, 467 F.2d 755, 768-69 
(D.C. Cir. 1972) (Air Force employee claiming his dismissal was retaliation for 
controversial testimony unfavorable to Air Force must be granted public hearing); 
Langhorne Gardens, Inc. v. Weinberger, 371 F. Supp. 1216 1220-21 (E.D. Pa. 
1974) (provider of services under Medicare Act entitled to review of adverse deter
mination by fiscal intermediary).

153. 363 U.S. 420 (1960).

Whether, or to what extent, the various elements of due process 
must be implemented in administrative proceedings generally depends 
upon the balance struck between the private and the governmental 
interests at stake.152 153 Where the administrative proceeding involves 
the exercise of quasi-judicial power that finally determines the rights 
of individuals, the balancing is skewed in favor of the individual. As 
Chief Justice Warren noted in Hannah v. Larche,1™ “[W]hen govern
mental agencies adjudicate or make binding determinations which 
directly affect the legal rights of individuals, it is imperative that 
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those agencies use the procedures which have traditionally been 
associated with the judicial process.”154

154. Zd. at 442 (procedures established by Commission on Civil Rights to investigate 
allegations of voter discrimination held not unconstitutional).

155. See Richardson v. Perales, 402 U.S. 389, 403 n.7, 406 (1971).
156. Between August 1968 and September 1973, the BCA, which conducts a 

majority of provider appeal hearings, held only 236 hearings.
157. See Gibson v. Berryhill, 411 U.S. 564, 578-79 (1973) (state board of 

optometry, composed of practicing private optometrists, enjoined an optometric com
pany from practicing optometry in the state). If a hearing officer were involved 
in the prior development of the case in such a way that he would be likely to 
prejudge the case, a denial of due process may result. See note 74 supra and ac
companying text.

158. See Gibson v. Berryhill, 411 U.S. 564, 579 (1973).
159. 136 F.2d 562 (5th Cir. 1943).

Where a balancing of the private and governmental interests has 
been the basis for determining what procedures and standards should 
be applied in the administrative adjudication of individual rights 
under provisions of the Social Security Act other than those related 
to provider reimbursement, the massive number of claims heard has 
been considered an important factor militating against according 
extensive hearing and review rights to individuals.155 In provider 
reimbursement determinations, however, the burden placed on the 
Government by extending full due process protections to Medicare 
providers should be accorded absolutely no weight; relatively few 
provider reimbursement hearings are sought.156 Of course, the number 
of hearings held annually probably will increase since the new regu
lations require that they be made available. However, even a doubling 
or tripling would not place a great enough burden upon the Govern
ment to warrant any limitation upon the due process protections given 
providers. Further, the Government has chosen to effectuate its 
Medicare program through private and public hospitals. When a 
dispute arises over whether the Government has failed to observe its 
obligation to reimburse after the provider has supplied a medical 
service under the Medicare program, the Government should not be 
allowed to complain of any inconvenience caused by according the 
provider the fullest due process protection in the administrative 
adjudication of that dispute.

One area of due process analysis that requires little or no balancing 
of interests is the determination of whether the trier of fact is preju
diced or partial. The partiality issue in Medicare reimbursement hear
ings is whether the members of the administrative tribunal have any 
direct or indirect interest in the outcome of the proceeding.157 The 
standards applicable to administrative tribunals for the determination 
of bias generally are the same as those applicable to the judiciary.158 159 
In NLRB v. Phelps,™ however, the court suggested that a more 
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stringent standard should apply to administrative adjudications since 
many of the safeguards inherent in court proceedings have been re
laxed in administrative proceedings in the interests of expedition and 
supposed administrative efficiency.100

160. Id. at 563-64.
161. 411 U.S. 564 (1973).
162. See id. at 578.
163. 409 U.S. 57 (1972).
164. See id. at 58-59.
165. 354 F.2d 952 (5th Cir. 1966).
166. See id. at 955-65. See also Air Transp. Ass’n v. Hernandez, 264 F. Supp. 

227, 230-31 (D.D.C. 1967) (noneconomic bias found where hearing commissioner 
gave notice prior to hearing of intent to resign to accept position as officer of 
organization that had taken public position on hearing issue).

167. See Pillsbury Co. v. FTC, 354 F.2d 952, 964 (Sth Cir. 1966); Air Transp. 
Ass’n v. Hernandez, 264 F. Supp. 227, 232 (D.D.C. 1967).

168. See note 34 supra and accompanying text.
169. As of the end of 1971, the Plans contributed 56 percent of the BCA’s income. 

Temple Univ. v. Associated Hosp. Serv., 361 F. Supp. 263, 266 (E.D. Pa. 1973). 
Most of the remaining portion of the BCA’s income represents payments by the 
Secretary under the BCA’s intermediary contract for services rendered as intermediary.

Indirect economic interests in the outcome were found sufficient 
to taint the proceedings in Gibson v. Berryhill,™1 where the admin
istrative adjudication adverse to certain optometrists had the effect 
of reducing competition for members of the tribunal, who were also 
optometrists,160 161 162 and in Ward v. Village of Monroeville,™3 where the 
mayor, as judge in a mayoral court, levied fines that represented an 
important source of income for the village.164 The interest need not 
be strictly economic, however, to compromise the impartiality of a 
tribunal. Thus, in Pillsbury Co. v. FTC165 a federal court of appeals 
concluded that a congressional committee’s subjection of hearing 
commissioners to probing questions about and criticism of a previous 
decision in a matter still pending before the commissioners at the time 
of the questioning compromised the impartiality of the commission, 
even though the pressure exerted by the congressional committee was 
not an economic one.166 Where the economic element of the tribunal’s 
interest is so attenuated that the interest cannot be characterized 
easily, the denial of due process that results in the invalidation of the 
administrative determination often is described as the destruction of 
the appearance of impartiality or complete fairness.167

Intermediary Hearings. The composition of the Appeals Com
mittee in the preregulation BCA Medicare Provider Appeals Commit
tee hearings raised obvious questions of bias. A majority of the Ap
peals Committee members were required to be BCA employees.168 
Those employees judged actions of the Plans, which contributed over 
one-half of the BCA’s income169 and acted as the BCA’s agents in dis
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charging BCA obligations as fiscal intermediary.170 Clearly, BCA 
employees had an indirect economic interest and an indirect interest 
arising from the principal-agent relationship in upholding the reason
able cost determinations reached by the Plans. These interests would 
appear sufficient to suggest a finding of partiality under the standard 
of Ward v. Village of Monroeville.171

170. See note 20, 25 supra and accompanying text.
171. 409 U.S. 57 (1972); see notes 163-164 supra and accompanying text.
172. 20 C.F.R. § 405.494 (1974).
173. Civil No. 72-681 (M.D. Fla., Oct. 3, 1972).
174. Id. at 4.

Ex parte briefings of the Appeals Committee by BCA staff counsel 
and the participation of BCA staff counsel in the deliberations of the 
Committee raised further serious doubts about the fairness of the 
proceedings. That the BCA staff prepared the “pleadings” charac
terizing the nature of the dispute and the relative positions of the 
provider and the Plan aggravated the doubts. These procedures 
combined with the probable bias of the Committee indicate that its 
preregulation hearing procedures violated due process by failing 
to manifest even the appearance of fairness.

The 1972 regulations did not remedy the procedural infirmities of 
the BCA procedure; in fact, the regulations introduced two new pro
cedural irregularities. The first was the prohibition against making 
either the intermediary or the SSA a party to the proceeding.172 The 
consequent requirement that a provider litigate a dispute over re
imbursement for Medicare services without joining the adverse party 
has already been denounced by one court. In enjoining the Secre
tary and his intermediary from requiring the provider to proceed 
under the regulations, the court in St. Jude Manor Nursing Home, 
Inc. v. Richardson173 stated:

It does not appear that the Regulation of May 27, 1972 comports 
with minimum standards of due process .... It would be virtu
ally impossible for the plaintiff to obtain a final and binding order 
in the administrative process without the presence as parties of 
either the fiscal intermediary or the federal agency charged with 
administration of the Medicare program .... The plaintiff 
would not be afforded adequate relief by pursuing the “remedy” 
available by virtue of . . . 405.490-405.499, which is apparently 
not designed to afford a meaningful administrative determina
tion of provider payment disputes.174

The other procedural irregularity introduced by the 1972 regula
tions was the requirement that hearing officers comply not only with 
the Medicare Act and regulations promulgated thereunder, but also 
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with “general instructions issued by the Social Security Administra
tion in accordance with the Secretary’s agreement with the inter
mediary.”175 The application of general instructions not published 
in the Federal Register, required by the regulation without any con
comitant requirement either that the provider be given an opportunity 
to be heard or that the application of the instructions be conditioned 
on a showing that the provider had prior notice, raises substantial 
questions of fairness. First, the provider should have the opportunity 
to respond to SSA policy statements or instructions upon which the 
hearing officer may rely.176 Further, the provider may have made 
business decisions in reliance on the Medicare regulatory scheme as 
the provider knew it. The failure of the intermediary to apprise the 
provider of critical guidelines may estop the intermediary or the SSA 
from asserting the guidelines as grounds for denying the reimburse
ment sought.177

175. 20 C.F.R. §405.499b (1974).
176. Cf. Morgan v. United States, 304 U.S. 1, 18-20 (1938) (failure of Depart

ment of Agriculture to file brief and indicate portion of record relied on denies due 
process); Takeo Tadano v. Manney, 160 F.2d 665, 667 (9th Cir. 1947) (appeal 
board reliance on grounds different from those argued denies immigrant due process); 
Elliott v. Weinberger, 371 F. Supp. 960, 972, 969-74 (D. Hawaii 1974) (Social 
Security recipients entitled to hearing and notice of reasons for recoupment of over
payments).

177. Cf. Simmons v. United States, 308 F.2d 938, 944-45 (5th Cir. 1962) (where 
manufacturer failed to collect excise tax after receiving advice that produce not 
subject to tax, IRS may be equitably estopped from collecting back taxes).

178. See SEC v. Chenery Corp., 332 U.S. 194, 203 (1947) (SEC regulation may 
be applied to company activity occurring before regulation adopted). Even if 
policy has been uncertain, however, retroactive application of changes may not be 
upheld if the result is unreasonable or arbitrary. See Oil Shale Corp. v. Morton, 
370 F. Supp. 108, 123-24 (D. Colo. 1973) (Interior Department must give notice 
of change in regulations before they are applied against individuals to their detriment).

Establishing general instructions as part of the authority to be 
applied creates another problem: nothing prevents the retroactive 
application of what are likely to be constantly changing guidelines. 
Health care institutions cannot be required to anticipate changes in 
bureaucratic policy as a condition of reimbursement for services ren
dered under the Medicare program. Rather, such institutions must 
make business decisions based on the law, regulations, and published 
guidelines presently known and in effect. Later policies or instruc
tions should not form the basis for denying reimbursement where 
the institution’s decisions are consistent with the effective regulations. 
Of course, retroactive application of interpretative rules may not be 
unfair where the law is uncertain or unsettled.178 However, where 
policy or published regulations are clear and the interpretative rule 
represents a substantive change operating to the economic detriment 
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of those relying on prior regulations, the rule should not be applied 
retroactively.179

179. See Columbia Heights Nursing Home & Hosp., Inc., — F. Supp. — (Civ. 
No. 74-159) (M.D. La. Sept. 3, 1974); cf. Hazelwood Chronic & Convalescent 
Hosp., Inc. v. Weinberger, 3 CCH Medicare 6 Medicaid Guide fl 27,019 (D. Ore. 
Feb. 1, 1974) (1972 regulations held unconstitutional to the extent they permit 
recapture of previously allowed accelerated depreciation prior to the effective date 
of the regulations). See also Massey Motors v. United States, 364 U.S. 92, 108, 
113-19 (1960) (Harlan, J., dissenting) (IRS should not apply retroactively a policy 
on which it had consistently taken a contrary position in the past); K. Davis, Ad
ministrative Law Treatise § 5.09, at 351-52 (1958).

180. BHI Instructions § 2626, in 3 CCH Medicare and Medicaid Guide fl 26,733, 
at 9448.

181. Id. § 2621, in 3 CCH Medicare and Medicaid Guide fl 26,733, at 9436-37.
182. Id. § 2613B, in 3 CCH Medicare and Medicaid Guide fl 26,733, at 9426.
183. The commercial intermediaries, in particular, are not organized in a manner 

that permits a sufficient separation of functions. Thus, the persons who sit as hearing 
officers are likely to be the same individuals whose daily occupation is the making 
of determinations of Medicare reimbursements. These hearing officers may be more 
inclined to uphold the reimbursement determinations.

To some extent, the BHI instructions correct certain of the pro
cedural irregularity of the regulations while at the same time creating 
new potential for unfairness. For example, some of the problems 
inherent in not permitting the intermediary or the SSA to be joined 
as parties in an intermediary hearing are resolved by the BHI instruc
tions, which provide that, upon the provider’s request, the intermediary 
must appear at the hearing and be available for cross-examina
tion.180 This provision does not obviate the problem, however. Be
cause the instructions state that intermediary hearings are to be 
nonadversary in nature,181 the actual opportunity for confrontation 
and cross-examination may be limited. The emphasis on the non
adversary nature of the hearings also tends to perpetuate the potential 
for unfair practices such as ex parte communication between hearing 
officers and intermediary staff or the resolution of disputed issues 
on the basis of policies or instructions not raised at the hearing. The 
requirement that a majority of the hearing panel be intermediary 
employees182 perpetuates the problem of bias found in the earlier 
BCA procedures. Thus, although the BHI instructions represent an 
attempt to alleviate some of the procedural irregularity, they often 
obscure fundamental rights rather than correct constitutional defi
ciencies. Moreover, in the actual conduct of intermediary hearings 
under the regulations, many of the questionable practices in the 
early BCA procedures persist. Both the BCA and the commercial 
intermediaries comply with the BHI instructions in staffing the hearing 
panels with a majority of their own employees.183 In addition, the 
BCA continues to permit its staff counsel to submit legal arguments 
to hearing officers and to participate in the actual decisionmaking 
after conclusion of an evidentiary hearing.
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The 1974 regulations relating to intermediary hearings184 do not 
remedy the existing fairness problems. The regulations more specifi
cally address the partiality of hearing officers,185 but the treatment of 
partiality must be viewed in light ot the adversary cast placed upon 
the determination procedure by the new regulations.186 The evolution 
of the determination process from a factfinding process into a quasi
adjudicatory proceeding treating the parties as adversaries aggravates 
the problems raised by the mixing of adjudicatory and fact-finding 
functions.187 Further, the provider’s opportunity to confront fully 
those who have made the disputed determination is hindered because 
the new regulations perpetuate the exclusion of the intermediary and 
the SSA as parties and do not require intermediary personnel to appear 
as witnesses at intermediary hearings.188

184. 39 Fed. Reg. 34514-20 (1974) (20 C.F.R. §§ 405.1801-1889).
185. See id. at 34516 (20 C.F.R. § 405.1817).
186. See notes 86-87 supra and accompanying text.
187. Cf. Amos Treat & Co. v. SEC, 306 F.2d 260, 266-67 (D.C. Cir. 1962) (dis

qualification of commissioner who had accepted job with organization identified 
with one side of an issue being litigated). See also Wasson v. Trowbridge, 382 F.2d 
807, 813 (2d Cir. 1967) (tribunal dismissing cadet as impartial as possible in the 
circumstances). But see 2 K. Davis, supra note 179, § 13.02 (combination of ad
judicatory with prosecutorial or investigative functions not necessarily a denial of 
due process).

188. See 20 C.F.R. § 405.494 (1974); 39 Fed. Reg. 34516 (1974) (20 C.F.R. 
§ 405.1815).

189. 39 Fed. Reg. 34517 (1974) (20 C.F.R. § 405.1845). But see note 98 supra 
(the accountant is likely to be an intermediary representative).

190. Id. (20 C.F.R. § 405.1843).
191. See 42 U.S.C. § 1395oo(d) (Supp. II, 1972); 39 Fed. Reg. 34518-19 (1974) 

(20 C.F.R. § 405.1869).
192. See note 149 supra and accompanying text.

Provider Reimbursement Review Board Hearings. The 1974
regulations eliminate for Board hearings some of the defects found 
in the intermediary hearing procedures. The new regulations some
what alleviate the problem of bias; of the five member Board, two 
members are to be representatives of provider associations and one is 
to be a certified public accountant.189 Further, although neither the 
Secretary nor the SSA may be a party to the hearing, the intermediary 
that made the disputed determination is a party.190 The Board, how
ever, is permitted to base its revision of the intermediary determina
tion upon matters that were not disputed before the Board or matters 
that appeared in the provider’s cost report but were not relied upon 
by the intermediary in making its determination.191 Prejudice may 
result from this procedure because there is no requirement that such 
revisions be made only if the issue has been fully raised in prehearing 
procedures and at the hearing.192 A related problem is found in 
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section 405.1871(a) of the 1974 regulations, which provides: “The 
Board shall . . . render a written decision based on the record made 
at such hearing, the record established in support of the determination 
of the intermediary . . . and such evidence as may be obtained or 
received by the Board.”193 This provision invites off-the-record in
quiry by the Board or ex parte communications to the Board because 
neither the intermediary’s supporting documentation for the disputed 
final determination nor other “evidence as may be obtained or received 
by the Board” is required to be admitted into evidence at the Board 
hearing.194

193. 39 Fed. Reg. 34519 (1974) (20 C.F.R. § 405.1871(a)).
194. But see 42 U.S.C. § 1395oo(d) (Supp. II, 1972). Section 1395oo(d) states: 

“A decision by the Board shall be based upon the record made at such hearing, 
which shall include evidence considered by the intermediary and such other evidence 
as may be obtained or received by the Board . . . .” Id.

195. See Fuentes v. Shevin, 407 U.S. 67, 94-96 (1972).
196. 397 F.2d 600 (10th Cir. 1968).
197. Id. at 605-06.
198. Id. at 606. See also Sloan v. New York Stock Exch., Inc., 489 F.2d 1, 4 

(1973) (members of exchange consented to disciplinary procedures).
199. 311 F. Supp. 405 (E.D. Wis. 1970).
200. Id. at 411. In Temple University v. Associated Hospital Service the court 

suggested that the estoppel or waiver found by the Schroeder court also precluded 
the provider from complaining that the delegation to intermediaries was an un
constitutional delegation of quasi-judicial power. 361 F. Supp. 263, 267 & n.4 (E.D. 
Pa. 1973). However, in Schroeder the challenge was directed toward a reimburse
ment determination that was not decided in an administrative hearing. 311 F. Supp. 

estoppel or waiver of procedural irregularity

Although federal courts zealously guard against unknowing or in
voluntary waiver of constitutional rights by individuals contracting 
with commercial institutions,195 individuals or business organizations 
dealing with governmental agencies or contractors in federally funded 
programs often receive little protection. The private contractor is 
presumed to contract with his legal eyes open and will not be heard 
to claim that procedures existing at the inception of the relationship 
are unfair. In Garvey v. Freeman1™ a wheat farmer participating in 
a voluntary subsidy program challenged the impartiality of the body 
that had determined his proportional entitlement to a subsidy pay
ment.197 The Garvey court dismissed the challenge: “The short answer 
is that when Garvey elected to join the program, he embraced the 
existing procedures by which his rights to participate in the program 
would be determined.”198 Similarly, a Medicare provider’s challenge 
to the Secretary’s delegation of the determination process to a fiscal 
intermediary was dismissed in Schroeder Nursing Care, Inc. v. Mutual 
of Omaha Insurance Co.;1™ the court maintained that “plaintiffs 
cannot be heard to complain about their own choice.”200
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Whether Medicare providers have waived their right to an impartial 
hearing panel or are estopped to complain about an unlawful or 
unconstitutional delegation of quasi-judicial power may ultimately 
depend upon when a provider began to participate in the Medicare 
program. If a provider entered the program before promulgation 
of the 1972 regulations, it did not waive any rights to object to defects 
in hearings under the regulations. Although the contract between the 
Secretary and the intermediaries nominated by the providers required 
the intermediary to establish hearings to resolve reimbursement dis
putes, the provider need not have anticipated that the procedure as 
established would be biased or that the Secretary would accord final
ity to the intermediary hearing decisions and deny a right to agency 
review.201 Further, it is unlikely that estoppel or waiver could be 
inferred from the provider’s failure either to withdraw from the 
program or to withdraw its nomination of an intermediary and deal 
directly with the Secretary.202 A court could find, on the other hand, 
that providers joining the Medicare program after the promulgation 
of the 1972 regulations did embrace both the bias and other procedural 
defects inherent in the delegation of quasi-judicial power. However, 
to reach such a finding, a court would have to ignore the fact that 
most hospitals involved in the Medicare program are economically 
locked into the program.

at 411. A hearing is quasi-judicial while the determination is simply a ministerial 
decision. The restrictions on the delegation of ministerial duties are less stringent 
than are those on the delegation of quasi-judicial functions. See notes 117-118, 130 
and accompanying text.

201. The fact that the BCA established a procedure in 1968 that contained patent 
procedural defects does not provide the requisite notice upon which waiver or 
estoppel could be based because the BCA procedure was not published but rather 
was sent to a provider after a dispute had arisen.

202. The Secretary must approve withdrawals of nominations in favor of direct 
dealings. See 20 C.F.R. § 405.656 (1974).

203. 344 U.S. 33 (1952).
204. Id. at 36-37. A more detailed analysis of waiver by failure to object at the 

hearing is set forth in Crouse Cartage Co. v. United States. 343 F. Supp. 1133 (N.D. 
Iowa 1972). The Crouse Cartage court stated that a waiver might arise in the 
following four situations: 1) a party expressly declines to contest a recommended 

The provider may also be held to have waived procedural defects 
if it fails to object at the time of the hearing. The Supreme Court 
stated the applicable doctrine in United States v. L.A. Tucker Truck 
Lines:203

We have recognized in more than a few decisions . . . that 
orderly procedure and good administration require that objec
tions to the proceedings of an administrative agency be made while 
it has opportunity for correction in order to raise issues review
able by the courts.204
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Obviously, a provider would find it futile to object to the improper 
delegation of quasi-judicial power at an intermediary hearing—the 
hearing officers could not correct this impropriety. Nor would the 
provider be in a position to object to evidence or issues not then 
before the hearing panel that later might form the basis of the decision. 
However, the provider could raise at the hearing objections to the 
partiality of the panel members, lack of opportunity for cross-exami
nation, retroactive application of unpublished rules or instructions, and 
failure of the panel or intermediary to comply with pertinent regula
tions and procedures. Since such unfair procedures could be remedied 
by the intermediary, the right to object to them may well be waived 
by the failure to object at the intermediary hearing.205

order; 2) a party participates with knowledge of an order but refrains from chal
lenging it until losing the main case; 3) an error is obvious but is not challenged 
by a party until he loses; or 4) a party offers no excuse for his failure to object, 
makes no effort to learn the facts until the matter is in the courts, was not misled 
as to the true facts, and has suffered no real prejudice from the error. Id. at 1138-39.

205. In two cases involving the Interstate Commerce Commission, parties were 
held to have waived objections to the selection of a hearing examiner when they 
failed to raise these objections before the Commission. See United States v. L.A. 
Tucker Truck Lines, 344 U.S. 33, 37 (1952); Magnet Cove Barium Corp. v. United 
States, 175 F. Supp. 473, 475 (S.D. Tex.), aff’d per curiam, 361 U.S. 32 (1959). 
See also Vucinic v. United States Immigration and Naturalization Serv., 243 F. 
Supp. 113, 117 (D. Ore. 1965) (failure to object to bias at hearing, but court found 
objection baseless in any event).

206. See notes 55, 70 supra and accompanying text.
207. 5 U.S.C. §§ 551-59, 701-06, 1305, 3344, 5362, 7521 (1970).

In this context suggestions in the BHI instructions and in various 
commercial intermediary procedural rules that intermediary hearings 
are informal, nonadversary proceedings at which the provider does 
not need legal counsel206 assume significance. The suggestions prob
ably do not violate either the pertinent regulations or due process; 
however, there is unfairness in the subtle pressure placed on a provider 
to appear without an attorney. A provider that has thus been urged 
to forego legal representation should not be found to have waived 
objections to procedural irregularity by failure to raise them at the

Judicial Review of Medicare Reimbursement Disputes

Whether a provider challenges procedural irregularity or the merits 
of administrative action on Medicare reimbursements, jurisdiction for 
judicial review of a suit alleging the failure of the Secretary or his 
agents to comply with the requirements of the Medicare Act, the 
Administrative Procedure Act (APA),207 or the Medicare regulations 
may derive from two bases. First, if the amount in controversy ex
ceeds $10,000, section 1331 of title 28 of the United States Code 
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provides jurisdiction.208 Second, regardless of the amount in contro
versy, judicial review may be available under section 10 of the APA.209 

Jurisdiction cannot be assumed under either section 1331 or the 
APA if there is an express or implied statutory prohibition of such 
judicial review.210 Section 405(h) of title 42 of the United States 
Code provides:

208. 28 U.S.C. § 1331 (1970); see Kingsbrook Jewish Medical Center v. Richard
son, 486 F.2d 663, 666-68 (2d Cir. 1973); Aquavella v. Richardson, 437 F.2d 397, 
400-03 (2d Cir. 1971); Temple Univ. v. Associated Hosp. Serv., 361 F. Supp. 263, 
270 n.10 (E.D. Pa. 1973).

209. 5 U.S.C. §§ 701-06 (1970); see Temple Univ. v. Associated Hosp. Serv., 
361 F. Supp. 263, 270 (E.D. Pa. 1973); St. Jude Manor Nursing Home, Inc. v. 
Richardson, Civil No. 72-681, at 4 (M.D. Fla., Oct. 3, 1972). Since there is no 
provision in the Medicare Act or elsewhere providing for judicial review of intermediary 
hearings or determinations, the question may arise whether the Administrative Pro
cedure Act (APA) constitutes an independent grant of jurisdiction. The St. Jude 
court apparently read the Supreme Court’s decision in Citizens to Preserve Overton 
Park v. Volpe as supporting the proposition that the APA is a grant of jurisdiction 
to review administrative action. Id.; see 401 U.S. 405, 410 (1971). However, 
the Second Circuit has specifically refused to decide whether the APA could serve 
as an independent source of jurisdiction. See Kingsbrook Jewish Medical Center v. 
Richardson, 486 F.2d 663, 667 n.9 (2d Cir. 1973). See generally Byse & Fiocca, 
Section 1361 of the Mandamus and Venue Act of 1962 and “Nonstatutory” Judicial 
Review of Federal Administrative Action, 81 Harv. L. Rev. 308, 321-31 (1967); 
Project, Federal Administrative Law Developments—1971, 1972 Duke L.J. 115, 227- 
33.

If the provider’s suit is grounded in contract or quasi-contract, the action is not 
one arising under the laws of the United States for purposes of section 1331; such a 
suit also is not within the purview of the APA. See Pine View Gardens, Inc. v. 
Mutual of Omaha Ins. Co., 485 F.2d 1073, 1074-75 (D.C. Cir. 1973) (no diversity 
jurisdiction because United States, real party in interest, had not consented to be 
sued in that manner). Causes of action based on contract, as well as actions cognizable 
under section 1331, are properly brought in the Court of Claims. See 28 U.S.C. § 
1491 (1970). The Court of Claims has jurisdiction to render a judgment only 
against the United States; thus, neither the Secretary nor the intermediary may be 
joined as defendants. In addition, the Court of Claims has the authority to provide 
only one form of remedy, a money judgment. Id.

210. The APA denies judicial review “to the extent that . . . agency action is 
committed to agency discretion by law.” § 10, 5 U.S.C. § 701(a)(2) (1970). The 
“discretionary action” exception has been held inapplicable to Medicare reimburse
ment decisions. See Aquavella v. Richardson, 437 F.2d 397, 403 (2d Cir. 1971); 
Mount Sinai Hosp. v. Weinberger, 376 F. Supp. 1099, 1108 (S.D. Fla. 1974).

211. 42 U.S.C. § 405(h) (1970). Section 405(h) is incorporated into the Medi
care Act by section 1395ii. See 42 U.S.C. § 1395ii (1970).

The findings and decisions of the Secretary after a hearing shall 
be binding upon all individuals who were parties to such hear
ing. No findings of fact or decision of the Secretary shall be 
reviewed by any person, tribunal, or governmental agency except 
as herein provided. No action against the United States, the 
Secretary, or any officer or employee thereof shall be brought 
under section 41 of Title 28 to recover on any claim arising 
under this subchapter.211
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Section 1395ff(c) of that title states:

Any institution or agency dissatisfied with any determination by 
the Secretary that it is not a provider of services, or with any 
determination described in section 1395cc(b) (2), shall be en
titled to a hearing thereon by the Secretary (after reasonable 
notice and opportunity for hearing) to the same extent as is 
provided in section 405(b) of this title, and to judicial review 
of the Secretary’s final decision after such hearing as is provided 
in section 405(g) of this title.212

212. Id. 1395ff(c); see id. § 1395cc(b)(2) (allows the Secretary to terminate 
provider agreements).

213. 311 F. Supp. 405 (E.D. Wis. 1970).
214. Id. at 408-09. Contra, Aquavella v. Richardson, 437 F.2d 397, 402 (2d 

Cir. 1971); see S. Rep. No. 404, 89th Cong., 1st Sess. 54-55 (1965).
215. 311 F. Supp. at 409. In deciding that it had jurisdiction to review procedural 

irregularity, the Schroeder court held that because the APA expresses a policy favoring 
judicial review of governmental actions, the Government could not argue that the 
United States has not consented to suit absent an express and independent statement 
of congressional intent to withhold consent. Id. The court did not mention the 
policy favoring judicial review in considering its jurisdiction to review the merits.

216. 437 F.2d 397 (2d Cir. 1971).
217. Id. at 400-03. The court announced early in its opinion its finding that the 

legislative history did not contain “clear and convincing evidence” of a congressional 
intent to limit judicial review. Id. at 402; see S. Rep. No. 404, 89th Cong., 1st 
Sess. 54-55 (1965).

218. The Secretary had ordered a suspension of reimbursements to the provider; 
the provider challenged the Secretary’s right to suspend payments and alleged that 
the procedures violated due process. Id. at 400. The amount of reimbursement was 
not questioned.

219. Id. at 402. The Aquavella interpretation of section 405(h) effectively renders 
the section nothing more than a statutory requirement that whatever administrative 
remedies are provided must be exhausted before judicial review may be obtained.

In Schroeder Nursing Care, Inc. v. Mutual of Omaha Insurance Co.,213 
an early Medicare case, these two provisions were read together as 
evidencing clear congressional intent to deny judicial review of the 
merits of Medicare reimbursement determinations.214 The Schroeder 
court found, however, that jurisdiction existed under the APA to re
view alleged procedural irregularity in the determination process.215

In Aquavella v. Richardson,216 a later case involving suspension of 
Medicare reimbursements, the Second Circuit, analyzing the same 
statutory language, found that it did not deny jurisdiction for “non- 
statutory” review.217 Although the issues before the Aquavella court 
were principally procedural,218 the court indicated that judicial review 
of the merits may be proper: “Where the Medicare Act establishes 
procedures for review of the Secretary’s decision, a court may not 
review that decision by any other means. However, where the Act 
does not provide such procedures section 405(h) does not preclude 
review.”219 Once section 405(h) was limited by the Aquavella court
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only to preclude review by other means of disputes for which the 
Medicare Act specifically provides review, the limited specific judicial 
review provisions in section 1395ff and the absence of review provi
sions concerning provider reimbursement disputes permitted the court 
to review the reimbursement decision.220

Section 405(h) recently was similarly interpreted in the context of the Social 
Security Act. See Salfi v. Weinberger, 373 F. Supp. 961, 964 (N.D. Cal. 1974) 
(“We think this provision was intended to do no more than codify the doctrine 
requiring exhaustion of administrative remedies, and therefore that it is inapplicable 
to this action”).

One critical difference between the approaches of the Aquavella and Schroeder 
courts can be perceived: the Aquavella court began its analysis of the language of 
the Medicare Act with the presumption of reviewability while the Schroeder court 
did not consider the presumption until after it had interpreted the language as fore
closing review on the merits. 437 F.2d at 400-01; 311 F. Supp. at 408-09.

220. 437 F.2d at 402. The Supreme Court in Abbott Laboratories v. Gardner, on 
which the Aquavella court relied, had stated: “The mere fact that some acts are 
made reviewable should not suffice to support an implication of exclusion as to others. 
The right to review is too important to be excluded on such slender and indeterminate 
evidence of legislative intent.” 387 U.S. 136, 141 (1967), quoting Jaffe, Judicial 
Control of Administrative Action 557 (1965); see 437 F.2d at 402.

221. See, e.g., Kingsbrook Jewish Medical Center v. Richardson, 486 F.2d 663, 
666-68 (2d Cir. 1973); Mount Sinai Hosp. v. Weinberger, 376 F. Supp. 1099, 1108 
(S.D. Fla. 1974); Temple Univ. v. Associated Hosp. Serv., 361 F. Supp. 263, 269-70 
(E.D. Pa. 1973). The Temple University court carried the application of the Aqua
vella court’s interpretation of section 405(h) one logical step beyond the application 
in Aquavella. The Aquavella court had found jurisdiction to review a suspension 
order of the Secretary; the Temple University court found jurisdiction to review the 
merits of a decision by the BCA Medicare Provider Appeals Committee. Aquavella 
v. Richardson, 437 F.2d 397, 400-03 (2d Cir. 1971); Temple Univ. v. Associated Hosp. 
Serv., supra at 270-75.

222. But see CoIdstein v. United States, 3 CCH Medicare & Medicaid Guide fl 
26,664 (Ct. Cl. 1973). In Goldstein the Court of Claims reviewed a BCA Medicare 
Provider Appeals Committee decision for procedural irregularity but held that review 
of the merits was precluded by sections 1395ff and 405(h). Id. at 9203.

223. See note 219 supra.
224. Courts have regularly reviewed the merits of administrative action without 

distinguishing between review of the merits and review of procedures. See, e.g., 
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 410 (1971); Barlow v. 
Collins, 397 U.S. 159, 165-67 (1970); Abbott Laboratories v. Gardner, 387 U.S. 136, 
139-41 (1967); Fekete v. U.S. Steel Corp., 424 F.2d 331, 334-35 (3d Cir. 1970); 
Temple Univ. v. Associated Hosp. Serv., 361 F. Supp. 263, 268-70 (E.D. Pa. 1973).

If the language of section 405(h) merely precludes review by a 
nonstatutory route of final decisions for which the Medicare Act 
establishes review procedures, as the Aquavella court held, the section 
provides no basis for distinguishing review for procedural irregularity 
from review of the merits. Because other federal courts have relied 
on the meaning assigned to the language of section 405(h) by the 
Aquavella court,221 distinctions generally have not been made between 
review of procedure and review of the merits.222 Moreover, the pre
sumption of reviewability with which the Aquavella court began its 
analysis of the statutory language223 has been applied to the merits 
of administrative action as well as to procedural irregularity.224 The



1974] Reimbursement Disputes 143

Aquavella approach in limiting the application of section 405(h) 
appears to be sound, especially because it provides a counterweight 
to the propensity of HEW and the Congress to divest HEW of 
responsibility for this area of Medicare administration and to delegate 
to private organizations the power to make final decisions.

Although sections 405(h) and 1395ff do not preclude review of 
intermediary hearing decisions and certain administrative actions by 
the Secretary and intermediaries, the effect of the 1972 amendment 
establishing the Provider Reimbursement Review Board and permit
ting very limited judicial review of Board decisions still must be ascer
tained. It is necessary to determine whether the preceding analysis 
can support jurisdiction to review intermediary decisions for cost 
reporting periods ending after June 30, 1973, and whether the analysis 
can support review of Board decisions beyond that permitted by 
section 1395oo(f ).225 226 Section 1395oo(f) specifically grants federal 
district courts jurisdiction to review Board decisions favorable to the 
provider that are reversed or modified adversely to the provider by 
the Secretary, on his own motion. While the right of a provider to 
obtain review of an adverse decision by the Board is not mentioned, 
such Board decisions appear to be made “final” by the statutory 
language.

225. 42 U.S.C. § 1395oo(f) (Supp. II, 1972). If the Aquavella analysis were 
followed, the addition of section 1395oo(f) of title 42 of the United States Code to 
the statutory scheme would have no effect on review of questions not cognizable by 
the Board and decided by intermediaries. See id.; notes 227-228 infra and accom
panying text.

The need to develop the application of the analysis to the Board decisions may be 
mooted by legislation. On August 13, 1974, the Senate Finance Committee amended 
House bill 13631, relating to the temporary suspension of import duty on certain 
horses, to include a provision for judicial review of Provider Reimbursement Review 
Board decisions and of subsequent action by the Secretary. See H.R. 13631, 93d 
Cong., 2d Sess. (1974). Although similar proposals failed to pass during 1973, this 
action by the Senate Finance Committee may provide the impetus needed for pas
sage. If such a review provision became law, it would apply only to Board deci
sions and not to decisions by intermediary hearing officers.

226. 486 F.2d 663 (2d Cir. 1973).

When section 1395oo(f) is read in conjunction with section 405(h) 
and its interpretation by the Aquavella court, the issue becomes 
whether the Congress intended section 1395oo(f) to prohibit judicial 
review of Board decisions other than those rare decisions reversed 
or modified by the Secretary to the detriment of the provider or to 
affect judicial review of intermediary hearings and determinations. 
The latter question was addressed by the Second Circuit, which de
cided Aquavella, in Kingsbrook Jewish Medical Center v- Richard
son.220 In favoring the continuation of judicial review, the court 
found that the 1972 amendment had little impact on the statute and 
stated:
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After our decision [in Aquavella], Congress really had three routes 
it could travel in dealing with judicial review of Medicare Act 
decisions: (1) it could continue to permit such review of deci
sions as prescribed by the APA for all determinations other than 
those governing provider eligibility and termination; (2) it could 
expressly prohibit judicial review of other decisions by the Secre
tary; (3) it could establish additional administrative and judicial 
review procedures which would become exclusive by operation 
of section 405(h). In 1972, Congress simply opted for the third 
alternative.227

227. Id. at 668.
228. 42 U.S.C. § 1395oo(d) (Supp. II, 1972).
229. Id.
230. Cf. Sofaer, Judicial Control of Informal Discretionary Adjudication and En

forcement, 72 Colum. L. Rev. 1293, 1348-50 (1972) (discretionary actions not exempt 

Thus, section 1395oo(f) merely provided exclusive review procedures 
for the action specifically covered and did not affect review of other 
actions. This interpretation supports the argument that nonstatutory 
review of intermediary decisions may continue because the Congress 
in section 1395oo(f) left the matter of intermediary hearings un
touched.

If a court followed the Kingsbrook approach to section 1395oo(f) 
in determining jurisdiction to review Board decisions, two conclusions 
arguably could be reached: (1) review may be had of only those 
Board decisions modified or reversed by the Secretary since review 
of those decisions is the exclusive form of review provided with respect 
to Board decisions, or (2) section 1395oo(f) prescribes a method of 
review, exclusive by virtue of section 405(h), of actions by the Sec
retary reversing or modifying Board decisions favorable to the provider, 
while jurisdiction for “nonstatutory” review of Board decisions ad
verse to a provider exists independently of and is not precluded by 
section 1395oo(f). The first line of reasoning may seem logical when 
only sections 1395oo(f) and 405(h) are viewed together. When 
section 1395oo(d)228 229 is read against these provisions, however, the 
second interpretation becomes more reasonable. Section 1395oo(d) 
states: “A decision by the Board shall be based upon the record made 
at such hearing, which shall include the evidence considered by the 
intermediary and such other evidence as may be obtained by the 
Board and shall be supported by substantial evidence when the record 
is viewed as a whole. . . .”220 This provision invites an interpretation 
that would allow judicial policing of Board activity. First, congres
sional imposition of the substantial evidence standard upon the Board 
arguably gives the provider a right to have the proper application of 
that standard reviewed by a court.230 Second, a decision not supported 
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by substantial evidence when the record is viewed as a whole is not 
in accordance with the law, and judicial review of the decision is 
appropriate even though section 1395oo(f) declares that Board deci
sions are “final.”231

from review under APA should be reviewable under arbitrary and capricious standard). 
But see Jay v. Boyd, 351 U.S. 345, 352-56 (1956) (Board of Immigration Appeals 
may keep grounds of decision confidential since decision is discretionary). The 
requirement that social security hearing decisions be supported by substantial 
evidence has been characterized as a “command.” See Richardson v. Perales, 402 
U.S. 389, 410 (1971); Social Security Act § 205(g), 42 U.S.C. § 405(g) (1970). 
Further, since the substantial evidence standard is included in the new regulations, 
review should be available to determine whether the Board’s actions conforms to 
the Secretary’s regulation. Cf. EEOC v. Westvaco Corp., 372 F. Supp. 985, 991- 
94 (D. Md. 1974) (failure of agency to comply with regulations and statute consti
tuted grounds for summary judgment); United States v. Capra, 372 F. Supp. 609, 
612 (S.D.N.Y. 1974) (failure of agency to comply with its own regulations may deny 
due process).

231. The context of “final” as used in section 1395oo(f) suggests administrative 
finality. The notion of finality as a restriction on judicial review was established 
as a part of the Medicare Act at the time of the passage of section 1395oo(f) and 
thus need not have been mentioned in that section. See 42 U.S.C. § 405(h) (1970). 
Therefore, the specification of the finality of Board decisions in a context where the 
next logical administrative remedy has been cut off indicates that administrative 
finality is the reasonable interpretation. Cf. L. Jaffee, Judicial Control of Admin
istrative Action, 355-57, 595 (1965) (“final” administrative action normally does 
not exclude judicial review).

232. See note 142 supra and accompanying text.
233. See Dugan v. Rank, 372 U.S. 609, 620-22 (1963). Sovereign immunity has 

been the basis for dismissal of some appeals from administrative action. See id. at 
619-23; Pine View Gardens, Inc. v. Mutual of Omaha Ins. Co., 485 F.2d 1073, 1074 
(D.C. Cir. 1973).

234. See 28 U.S.C. § 1491 (1970); note 209 supra.
235. See Kingsbrook Jewish Medical Center v. Richardson, 486 F.2d 663, 668 

(2d Cir. 1973); Schroeder Nursing Care, Inc. v. Mutual of Omaha Ins. Co., 311 F. 
Supp. 405, 409 (E.D. Wis. 1970).

In view of the establishment of a statutory standard in section 
1395oo(d) and the fact that section 1395oo was enacted after Aqua- 
vella had been decided, the argument that the Congress did not 
withhold jurisdiction for nonstatutory review of Board decisions ap
pears strong. If the Congress had wished to preclude such review, 
it could have done so expressly. Another factor favors this inter
pretation: the congressional delegation to the Board of the powers 
to make unreviewable quasi-judicial determinations may be unconsti
tutional if the Board is not a governmental agency.232

Even if jurisdiction is established, the problem of sovereign immunity 
remains.233 If suit is brought in the Court of Claims, sovereign im
munity poses no problem.234 Similarly, if suit is brought in a jurisdic
tion following the rule that the APA operates as a waiver of sovereign 
immunity as to suits brought thereunder,235 the sovereign immunity 
doctrine will not prevent the district court from assuming jurisdiction 
if relief is sought under the APA.
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Providers suing in jurisdictions requiring more than the APA as a 
basis for suit against the sovereign must either frame a cause of action 
that comes within the exceptions to sovereign immunity236 or convince 
the court that application of the sovereign immunity rule is inappro
priate. The application of the doctrine may be inappropriate if the 
suit will not substantially interfere with governmental operations or 
if more harm will be done to the public interest by interposing sover
eign immunity than would result from permitting suit.237

236. The exceptions to sovereign immunity recognized by the Supreme Court 
include officials’ actions outside the scope of their authority and actions authorized 
by an unconstitutional grant of power or carried out in an unconstitutional manner. 
See Dugan v. Rank, 372 U.S. 609, 620-22 (1963).

237. See Mount Sinai Hosp. v. Weinberger, 376 F. Supp. 1099, 1110-15 (S.D. 
Fla. 1974).

238. See Bumb v. Hospital Serv., 440 F.2d 1077, 1078 (9th Cir. 1971) (per 
curiam).

239. See Goldstein v. United States, 3 CCH Medicare & Medical Guide fl 26,664 
(Ct. Cl. 1973).

240. See Langhorne Gardens, Inc. v. Weinberger, 371 F. Supp. 1216, 1221 (E.D. 
Pa. 1974); Coral Cables Convalescent Home, Inc. v. Richardson, 340 F. Supp. 646, 
650 (S.D. Fla. 1972).

241. See Wilson Clinic & Hosp., Inc. v. Blue Cross, 494 F.2d 50, 52-54 (4th Cir. 
1974); Russi v. Weinberger, 373 F. Supp. 1349, 1352-53 (E.D. Va. 1974). The Wilson 
Clinic and Russi courts refused to enjoin the BCA’s recovery of overpayments by 
deducting appropriate amounts from present payments without a hearing. 494 F.2d 
at 52-54; 373 F. Supp. at 1352-53. But see Elliot v. Weinberger, 371 F. Supp. 960, 
969-72 (D. Hawaii 1974) (recoupment of overpayment must be preceded by notice 
and opportunity for pre-recoupment hearing). In Wilson Clinic the court found simply 
that due process had been accorded. 494 F.2d at 52-54. In Russi, however, the 
court considered the relative interests of the BCA and the provider to determine 
whether an injunction was required by some “brutal need.” 373 F. Supp. 1352-53; 
see Goldberg v. Kelley, 397 U.S. 254, 261 (1970) (administrative action may be 
enjoined prior to exhaustion where brutal need shown).

The exhaustion of remedies doctrine also may create difficulties 
for a provider seeking judicial review of a reimbursement determina
tion. Courts have been reluctant to hear provider disputes if the 
court would have to hold an evidentiary hearing on the factual issues 
relevant to the amount of reimbursement. Accordingly, where an 
administrative remedy has been bypassed, the matter usually has 
been remanded238 or dismissed.239 Where no administrative remedy 
existed, the suit has been remanded with instructions that an adminis
trative remedy be devised and exhausted.240 It is not surprising that 
providers seeking to enjoin a suspension of reimbursement payments 
without first exhausting their administrative remedies might find 
themselves out of court even when the basis for requesting injunctive 
relief is the assertion that prehearing suspension denies due process.241

A provider, however, justifiably might wish to bypass an avail
able administrative remedy. While the provider pursued its admin
istrative remedies, SSA or intermediary action might result in an 
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economically crippling suspension of reimbursements. The nature of 
the controversy might indicate that resort to existing administrative 
procedures would be fruitless. Finally, the provider might not wish 
to exhaust an administrative remedy believed to be unfair. In these 
situations, courts should avoid the enforcement of the exhaustion 
requirement if possible.

Application of the requirement that administrative remedies be 
exhausted is a matter of judicial discretion.242 Exhaustion is not re
quired where the administrative tribunal is bound to follow the 
challenged regulation of the agency.243 Thus, a provider challenging 
the validity of a general instruction issued by the BHI or of an action 
taken at the direction of the Secretary should not have to proceed 
first with an intermediary hearing. Similarly, the provider should 
not be required to proceed with a Board hearing if the result is a 
foregone conclusion.244 In addition, a provider should not have to 
exhaust administrative remedies where the procedures are not de
signed or are not used to implement fairness or the law.245

242. See United States v. Abilene & So. Ry., 265 U.S. 274, 282 (1924).
243. Cf. Waite v. Macy, 246 U.S. 606, 609-10 (1918) (injunction appropriate where 

Secretary of Treasury was acting pursuant to illegal regulation).
244. Cf. City Bank Farmers Trust Co. v. Schnader, 291 U.S. 24, 34 (1934) (in

junction not premature where state has announced intention to collect a challenged 
tax but has not yet sent appraisement).

245. See Frost v. Weinberger, 275 F. Supp. 1312, 1320 (E.D.N.Y. 1974) (un
necessary to exhaust administrative procedure being challenged as violative of due 
process when administrative tribunal does not have power to consider such a challenge); 
cf. Jeffers v. Whitley, 309 F.2d 621, 627-28 (4th Cir. 1962) (per curiam) (adminis
trative procedures used to frustrate court-ordered desegregation of schools); Brown 
v. School District No. 20, 226 F. Supp. 819, 826 (E.D.S.C. 1963) (administrative 
procedures used to frustrate court-ordered desegregation of schools).

Whether a provider should attempt to bypass an administrative remedy by direct 
constitutional challenge would depend upon whether the provider wishes the court 
to pass upon the merits of its claim. If so, a better course of action may be to exhaust 
the administrative remedy and then appeal, claiming both denial of due process and 
error with regard to the merits. This allows the court the option of finding for the 
provider on the merits thus avoiding the constitutional questions. See Temple Univ, 
v. Associated Hosp. Serv., 361 F. Supp. 263 (E.D. Pa. 1973). In a direct challenge 
to the administrative procedure, a court would not likely consider the merits of a 
provider’s claim.

If payments have been suspended or reduced by setoff before 
intermediary or Board hearings, the provider may be able to persuade 
the court either to enjoin the reduction or suspension pending adequate 
administrative hearings or to decide the dispute without requiring 
administrative remedies to be exhausted. To succeed in persuading 
the court, the provider must show that substantial economic harm will 
result from the reduction or suspension, that the provider is likely to 
prevail on the merits, and either that the administrative procedure is 
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inherently unfair246 or that the Secretary has taken a position that will 
be rubberstamped by the hearing panel. Otherwise, the court prob
ably will require administrative remedies to be exhausted.

246. St. Jude Manor Nursing Homes, Inc. v. Richardson, Civil No. 72-681, at 4 
(M.D. Fla., Oct. 3, 1972).

Conclusion

Most of the problems inherent in the regulations governing inter
mediary and Board hearings result from HEW resistance to exercise 
any review function or other effective supervision over provider re
imbursement hearings. Moreover, the Secretary has attempted to 
keep the intermediary hearings nonadversary. While an attempt to 
resolve differences in a nonadversary setting often is commendable, 
the Secretary’s effort to do so is questionable where he also attempts, 
by regulation and litigation, to make the decisions of the hearing 
panels conclusive as to the rights of the provider. Whether HEW’s 
posture reflects concern that the agency will be deluged if it reviews 
such hearings is not clear, but the Department should not hold this 
concern. Presently, provider disputes only infrequently proceed to 
a hearing, and the availability of HEW as a forum for either adjudica
tion or review of intermediary adjudication of reimbursement disputes 
probably would not result in a substantial increase in the number of 
hearings. A provider inevitably feels compelled to compromise with 
an intermediary because the business relationship between provider 
and intermediary is a continuing one.

While resisting agency involvement in the adjudication of provider 
reimbursement disputes, the Secretary also has strenuously resisted 
judicial supervision over the resolution of the disputes and over other 
agency and intermediary action. A well-defined path to the court
room door is emerging, however, for use by providers aggrieved by 
agency action and intermediary decisions. The trend of decisions 
favoring judicial review probably will encompass review of decisions 
of the Provider Reimbursement Review Board when it becomes opera
tional. Although judicial review may not compensate for a dilution 
of procedural rights at the administrative level, it will at least serve 
to remedy an unfair, arbitrary, or capricious agency action concern
ing Medicare reimbursements to providers.
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In part two of a two-part article examining presidential impound
ment of funds appropriated by the Congress, the authors assess 
the judicial and legislative response to impoundment. The au
thors demonstrate that the courts, while invalidating specific 
impoundments, usually adopted a mode of analysis that effectively 
shifted the budget power from the Congress to the President. To 
recapture its budget primacy, the Congress enacted the Congres
sional Budget and Impoundment Control Act of 1974. The new 
Act will force the courts to direct their attention to the issue that 
should always have been the central issue in cases challenging 
impoundment—whether the President's action prevents the ful
fillment of program objectives established by the Congress. The 
Act should enable the Congress to reassert its control over the 
establishment of the nations budgetary policies and priorities.

Recent Developments

THE IMPOUNDMENT DECISIONS

The impoundment decisions, with inconsequential exceptions, have 
rejected the Executive’s position that an appropriation, or other law 
providing budgetary authority, is merely a ceiling upon expenditure 
or obligation and leaves the Executive free to spend all, some, or none 
of the funds provided. The decisions seem to signal the demise of 
the viability of the executive budget and its corollary, the right to 
impound, as substitutes for the denied item veto. Beneath the gloss 
of the cases’ results, however, lies an analytical approach that points 
toward the return of the primary power of choice to the Executive.

Courts begin with the assumption that an appropriation constitutes 
a blank check upon which the Executive can write any number up 
to a congressionally established maximum. Courts then ascertain 
whether, in the legislation considered, the Congress altered the dis-

[149]
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cretionary quality of the appropriation by statutorily mandating a 
given level of expenditure or obligation or by expressing legislative 
intent to that effect. The result is the placement of the burden 
of proof on the Congress. The Congress must prove, by evidence 
beyond the simple enactment and funding of a program, that it 
meant to require the expenditure of a particular appropriation. Each 
case is sui generis; the compulsion upon the President to implement 
the objectives and full scope of a program depends upon the presence 
of a mandate in each statute involved, or in its legislative history. 
Opponents of impoundment cannot compel the Executive to act 
unless they can demonstrate that in the particular statute before 
the court, the Congress sought to deny the Executive a right to 
reduce spending. Only such a showing overcomes the implicit 
presumption that the Executive acts within the law whenever it 
impounds. Most courts do not require the Executive to prove that 
an impoundment is designed to promote the ends of the program 
whose funds are withheld.

This allocation of the burden of proof has generated congressional 
efforts to establish mandates to spend either in clear statutory lan
guage or in positive statements in legislative history. The recent 
history of such congressional efforts reveals the Congress’s failure 
to pass legislation or to override vetoes of legislation containing such 
mandates.1 Occasionally, the branches have compromised and the 

1. See H.R. 3298, 93d Cong., 1st Sess. (1973) (bill directing that Secretary of 
Agriculture shall carry out programs of planning and development grants in water 
and waste disposal); 119 Cong. Rec. H 2454 (daily ed. Apr. 5, 1973) (House bill 
3298 vetoed and not overridden). Compare S. 394, 93d Cong., 1st Sess. (1973) 
(bill requiring that the Administrator of Rural Electrification Administration be directed 
to make insured loans) with Act of May 11, 1973, Pub. L. No. 93-32, 87 Stat. 65 
(requirement did not appear in Act as passed). The Congress’s failure to override 
the veto of House bill 3298 undoubtedly led to the sudden freezing of efforts to 
pass a similar “shall” provision relating to the Rural Environmental Assistance Program 
(REAP). Although both the House and Senate REAP bills contained the term 
“shall,” no bill ever emerged from conference. See S. Rep. No. 49, 93d Cong., 
1st Sess. (1973) (Senate version); H.R. Rep. No. 6, 93d Cong., 1st Sess. 11 (1973) 
(House version); H.R. Rep. No. 101, 93d Cong., 1st Sess. (1973) (conference report).

Many “sense of Congress” provisions expressing mandates were included in simple 
resolutions, but none were approved by the Senate or the House of Representatives. 
See, e.g., S. Res. 131, 92d Cong., 1st Sess. (1971) (urban programs); S. Res. 134, 
92d Cong., 1st Sess. (1971) (health and environmental protection); S. Res. 135, 92d 
Cong., 1st Sess. (1971) (medical training); H.R. Res. 440, 92d Cong., 1st Sess. (1971) 
(public works projects); H.R. Res. 942, 92d Cong., 2d Sess. (1972) (waste water 
facility grants and farm operating loans); H.R. Res. 962, 92d Cong., 2d Sess. (1972) 
(rural electrification).

The Congress has included fund carryover provisions in both continuing and 
supplemental appropriations in an effort to prevent the termination of the availability 
of impounded funds at the close of a fiscal year. Termination might render suits 
to compel the expenditure of impounded funds moot. See Act of June 30, 1974, 
Pub. L. No. 93-324, § 111, 88 Stat. 281 (continuing appropriation for fiscal year 
1975); Supplemental Appropriations Act, Pub. L. No. 93-245, § 501, 87 Stat. 1077 
(1974) (supplemental appropriations for fiscal year 1974); Act of July 1, 1973, Pub. 
L. No. 93-52, § 111, 87 Stat. 134 (continuing appropriation for fiscal year 1974).
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Executive has agreed to comply with reduced program spending or 
guarantee levels.* 2 The central effect of the impoundment decisions, 
however, was to place the onus upon the Congress to override execu
tive refusal to expend funds for a given program and thus to grant 
the controlling power over the purse to the Executive. The executive 
budget is created and nurtured by the same case law that ostensibly 
rejects executive impoundment authority. By losing in the courts, 
the President has effectively achieved what he could not accomplish 
through a myriad of statutory proposals.

Doubt whether appropriated funds can lapse or revert to the general fund and become 
unrecoverable pursuant to section 701(a)(2) of title 31 of the United States Code 
arises because a provision in that section permits the restoration to the appropriate 
accounts of any portion of an unobligated balance that the head of the agency in 
question determines is needed to liquidate obligations. See Act of July 25, 1956, 
§ 1(a)(2), 31 U.S.C. § 701(a)(2) (1970). Apparently, “obligations” could include 
legally established obligations to expend funds in a given fiscal year. See Louisiana 
v. Weinberger, 369 F. Supp. 856, 860 (E.D. La. 1973).

2. Compare Act of Dec. 18, 1973, Pub. L. No. 93-192, 87 Stat. 746 (Labor-HEW 
appropriations for fiscal year 1974) and Act of May 11, 1973, Pub. L. No. 93-32, 
87 Stat. 65 (Rural Electrification Administration direct loan program) with H.R. 
8877, 93d Cong., 1st Sess. (1973) (Labor-HEW bill prior to compromise) and S. 
394, 93d Cong., 1st Sess. (1973) (Rural Electrification Administration bill before 
compromise).

3. Pub. L. No. 92-500, 86 Stat. 816 (codified in scattered sections of 12, 15, 
31, 33 U.S.C.).

4. See 118 Cong. Rec. 36859 (1972) (veto message of Oct. 17, 1972). The 
President stated that he was compelled to withhold his approval from the bill because 
its laudable intent was “outweighed by its unconscionable $24 billion price tag.” 
Id. The President also noted that “my proposed legislation, as reflected in my 
budget, provided sufficient funds to fulfill that same intent in a fiscally responsible 
manner. Unfortunately the Congress ignored other vital national concerns and broke 
the budget with this legislation.” Id.

5. Id. at 37060-61 (1972) (House vote of 247 to 23); id. at 36879 (1972) 
(Senate vote of 52 to 12).

6. Federal Water Pollution Control Act Amendments of 1972, § 2, 33 U.S.C. 
§ 1287 (Supp. II, 1972).

7. Letter from Richard M. Nixon to William D. Ruckleshaus, Nov. 22, 1972, in 
Hearings on the Federal Budget for 1974 Before the House Comm, on Appropriations, 
93d Cong., 1st Sess. 194-95 (1973).

Water Pollution Control. The Federal Water Pollution Con
trol Act Amendments of 19723 were vetoed by President Nixon 
because he considered the legislation unnecessarily costly.4 The 
Congress overrode the veto5 and authorized an $18 billion appropri
ation for fiscal years 1973, 1974, and 1975.6 The President then 
directed the Administrator of the Environmental Protection Agency 
to allot to the states only $2 billion of the $5 billion authorized for 
1973 and only $3 billion of the $6 billion for 1974.7

All courts but one that confronted the refusal to allot the appro
priated funds were unwilling to assume that the Congress had 
set the obligational authority level at an amount it deemed necessary 
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to assure effective water pollution control and that any effort by 
the Executive to reduce that amount would have to be justified.8 
Instead, several courts ignored the mere fact of authorization and 
searched 1,700 pages ot legislative history to determine that the 
word “shall” in the allotment section of the Act9 probably meant 
that the full values specified at least had to be allotted, if not 
necessarily obligated and spent.10 Other courts found no directive 
in the word “shall” because the word “all” had been removed from 
the provision, which originally had stated that “all sums authorized 
to be appropriated . . . shall be allotted,”11 and because the phrase 
“not to exceed” had been inserted in the section describing the 
amounts authorized for appropriation.12 These courts found that 
at least a limited executive discretion to impound extended to the 
allotment process.13 The decision in Brown v. Ruckelshaus14 uphold

8. See City of New York v. Train, 494 F.2d 1033 (D.C. Cir.), cert, granted, 
416 U.S. 969 (No. 73-1377) (1974); Campaign Clean Water, Inc. v. Train, 489 
F.2d 492 (4th Cir. 1973), cert, granted, 416 U.S. 969 (1974) (No. 73-1378); 
Brown v. Ruckelshaus, 364 F. Supp. 258 (C.D. Cal. 1973); Campaign Clean Water, 
Inc. v. Ruckelshaus, 361 F. Supp. 689 (E.D. Va.), remanded sub nom. Campaign 
Clean Water, Inc. v. Train, supra; City of New York v. Ruckelshaus, 358 F. Supp. 
669 (D.D.C. 1973), aff’d sub nom. City of New York v. Train, supra; Texas v. Fri, 
Civil No. A-73-CA-38 (W.D. Tex., Oct. 2, 1973), reprinted in Joint Comm, on 
Congressional Operations, 93d Cong., 2d Sess., Court Challenges to Executive 
Branch Impoundments of Appropriated Funds 529 (Comm. Print 1974) [herein
after cited as Court Challenges]; Martin-Trigona v. Ruckelshaus, Civil No. 72-C- 
3044 (N.D. Ill., June 29, 1973), reprinted in Court Challenges 389; Maine v. 
Fri, Civil No. 14-51 (D. Me., June 29, 1973), reprinted in Court Challenges 459. 
The district court of Minnesota was the only court that considered the level set 
by the Congress binding on the Executive. See Minnesota v. EPA, Civil No. 4-73 
Civ. 133 (D. Minn., June 25, 1973), reprinted in Court Challenges 461, 472-73.

A reduction by the Executive could be justified by reference to the purpose 
of improving water quality or to the applicability of the provisions of other statutes 
permitting the establishment of reserves in certain circumstances. See Anti-Deficiency 
Act, 31 U.S.C. § 665(c)(2) (1970).

9. Federal Water Pollution Control Act Amendments of 1972, § 2, 33 U.S.C. 
§ 1285(a) (Supp. II, 1972).

10. See City of New York v. Train, 494 F.2d 1040, 1043 (D.C. Cir.), cert, granted, 
416 U.S. 969 (1974) (No. 73-1377), aff’g sub nom. City of New York v. Ruckelshaus, 
358 F. Supp. 669, 676-77 (D.D.C. 1973); Texas v. Fri, Civil No. A-73-CA-38 
(W.D. Tex., Oct. 2, 1973), reprinted in Court Challenges 529, 533; Martin-Trigona 
v. Ruckelshaus, Civil No. 72-C-3044 (N.D. Ill., June 29, 1973), reprinted in Court 
Challenges 389, 397; Minnesota v. EPA, Civil No. 4-73 Civ. 133 (D. Minn., 
June 25, 1973), reprinted in Court Challenges 461, 469.

11. Federal Water Pollution Control Act Amendments of 1972, § 2, 33 U.S.C. § 
1285(a) (Supp. II, 1972).

12. Id., 33 U.S.C. § 1287 (Supp. II, 1972); see Brown v. Ruckelshaus, 364 F. 
Supp. 258, 266-67, 269-70 n.13 (C.D. Cal. 1973); Campaign Clean Water, Inc. 
v. Ruckelshaus, 361 F. Supp. 689, 699-700 (E.D. Va.), remanded sub nom. Campaign 
Clean Water, Inc. v. Train, 489 F.2d 492 (4th Cir. 1973), cert, granted, 416 U.S. 
969 (1974) (No. 73-1378).

13. See Brown v. Ruckelshaus, 364 F. Supp. 258, 266-67, 269-70 n.13 (C.D. 
Cal. 1973) (discretion not to allot); Campaign Clean Water, Inc. v. Ruckelshaus, 
361 F. Supp. 689, 699-700 (E.D. Va.), remanded sub nom. Campaign Clean 
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ing the Executive’s refusal to allot the entire $11 billion is the most 
extreme decision because it constitutes an unequivocal endorsement 
of the unfettered prerogatives of the President.14 15

Water, Inc. v. Train, 489 F.2d 492 (4th Cir. 1973), cert, granted, 416 U.S. 969 
(1974) (No. 73-1378) (Congress intended executive branch to exercise some discre
tion at allotment stage).

14. 364 F. Supp. 258 (C.D. Cal. 1973).
15. See id. at 270. The judge in Brown closed with a quotation from a letter 

by President Franklin Roosevelt stating that an appropriation was not mandatory 
given sound fiscal necessity for preventing deficiencies or effecting savings, id. 
President Roosevelt, however, carefully pointed out that, while refusal to expend 
might be a “sound business management” practice to which the Congress would 
take no exception, such refusal “should not be used to set aside or nullify the 
expressed will of Congress.” Letter from Franklin D. Roosevelt to Richard Russell, 
Aug. 18, 1942, in Hearings on First Supplemental National Defense Appropriation 
Bill for 1944 Before the Senate Comm, on Appropriations, 78th Cong., 1st Sess. 
739 (1943).

16. Civil No. 4-73 Civ. 133 (D. Minn., June 25, 1973), reprinted in Court Chal
lenges 461; see Abascal & Kramer, Presidential Impoundment Part I: Historical 
Genesis and Constitutional Framework, 62 Geo. L.J. 1549, 1577-1618 (1974).

17. 31 U.S.C. § 665(c)(2) (1970).
18. Id., reprinted in Court Challenges 467-69. See also State Highway Comm’n 

v. Volpe, 479 F.2d 1099, 1188 (8th Cir. 1973) (Anti-Deficiency Act inapplicable; 
Secretary of Transportation must ground refusal to spend in provisions of Federal- 
Aid Highway Act).

19. Civil No. 4-73 Civ. 133, reprinted in Court Challenges 468.
20. Pub. L. No. 92-500, 86 Stat. 816 (codified in scattered sections of 12, 15, 

31, 33 U.S.C.).
21. Civil No. 4-73 Civ. 133, reprinted in Court Challenges 472.

The sole water pollution case to adopt an approach compatible 
with this article’s historical analysis of the federal budgetary system 
is Minnesota v. Environmental Protection Agency.16 The court’s 
opinion advanced the proposition that an appropriation is a mandate 
to fulfill every congressional purpose behind the program by spending 
whatever portion of the appropriated funds is required to perform 
that task. The court also approved the subsidiary proposition that 
if specific provisions of other statutes such as the Anti-Deficiency 
Act17 do not apply, the program administrator must ground his refusal 
to obligate in the provisions of the law he is allegedly implementing18 
and not in matters outside the purposes and provisions of the appro
priation legislation.19 The administrator must demonstrate statutory 
authority for his actions; his critics need not show statutory disap
proval. In analyzing the statutory language of the Federal Water 
Pollution Control Act Amendments of 197420 to determine whether 
the Administrator of the Environmental Protection Agency was given 
discretion to refuse allocation in accordance with his own sense of 
national priorities,21 the court found no such discretion and held that 
by failing to allot the total sum authorized, the Administrator was
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“acting in express violation of the Act itself as well as in violation 
of the purposes of the Act as set forth by Congress.”22

22. Id., reprinted in Court Challenges 473. In an alternative holding the 
court found that even if the Administrator had some discretion, he clearly abused 
it by refusing to allot nearly half of the funds. Id., reprinted in Court Challenges 
473. See also Campaign Clean Water, Inc. v. Ruckelshaus, 361 F. Supp. 689, 700 
(E.D. Va.), remanded sub nom. Campaign Clean Water, Inc. v. Train, 489 F.2d 
492 (4th Cir. 1973), cert, granted, 416 U.S. 969 (1974) (No. 73-1378).

23. Valid program-related justifications for reserving funds appropriated for the 
construction of water pollution facilities might include a reduction in construction 
costs or the states’ inability to commit the funds allotted while they are available. 
See Campaign Clean Water, Inc. v. Train, 489 F.2d 492, 500 (4th Cir. 1973), 
cert, granted, 416 U.S. 969 (1974) (No. 73-1378) (EPA Administrator asserted 
without contradiction that “as of August 31, 1973, all of the States had utilized all 
but 73 percent of their 1973 allotments and 8 percent of their 1974 allotments”). 
An appropriate intervening statutory ground for reducing expenditure might be 
a particular project’s inability to meet environmental standards. See City of New 
York v. Train, 494 F.2d 1033, 1047 (D.C. Cir.), cert, granted, 416 U.S. 969 (1974) 
(No. 73-1377) (referring to example given by Senator Muskie).

24. See Campaign Clean Water, Inc. v. Train, 489 F.2d 492, 499 (4th Cir. 1973), 
cert, granted, 416 U.S. 969 (1974) (No. 73-1378) (quoting Administrator).

25. Id. at 499-500. Urging that the President sign the bill, Mr. Ruckelshaus 
thought that “the potential inflationary impact upon the entire construction sector 
would be minimized.” See Letter from William D. Ruckelshaus to the Office of 
Management and Budget, Oct. 11, 1972, reprinted in Staff of Senate Comm, on 
Public Works, 93d Cong., 1st Sess., A Legislative History of the Water 
Pollution Control Act Amendments of 1972, at 155 (Comm. Print 1973).

26. 23 U.S.C. §§ 101-512 (1970).

While there may be sufficient program-related or other statutory 
grounds for not ultimately obligating the entire $11 billion for water 
pollution control over the three-year period,23 such grounds must 
be carefully distinguished from grounds that essentially amount to 
either executive disagreement with congressional enactments or ex
ecutive reordering of priorities. The reasons proffered by the Execu
tive were based not upon intrinsic program purposes, but upon 
extrinsic economic projections, such as the alleged lack of sufficient 
technical capacity to handle all of the construction24 and the pur
ported inability of the construction industry to absorb the full 
amounts authorized by the Congress without experiencing substan
tial inflation.25 26 These rationales for impoundment are alien to the 
legislative purposes of the act at stake. To superimpose them upon 
the legislation would grant authority to the Executive to rewrite 
the findings and purposes clause of every law.
Highway Aid. In two reported decisions dealing with the
substantive validity of the impoundment of funds under the Federal- 
Aid Highway Act of 1956,20 courts denied that the Secretary of 
Transportation had the authority to forbid the state of Missouri from 
obligating over $80 million of its fiscal year 1973 highway apportion
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ment27 and rejected the Secretary’s claim of “unfettered discretion 
as to when and how the monies may be used.”28 The United States 
Court of Appeals for the Eighth Circuit affirmed a district court 
decision requiring the Secretary to identify a statutory provision 
either giving him explicit authority to exercise his discretion to 
impound or establishing standards and purposes compatible with 
and supportive of his decision to withhold funds.29 The district court 
found “the prevention of inflation of wages and prices in the national 
economy” to be “impermissible reasons for action which frustrates 
the purposes and standards of the Act.”30 Noting that the Act cir
cumscribed the Secretary’s discretion, the court of appeals analyzed 
the Act not to search for indications of congressional intent to man
date expenditure, as courts did in the water pollution cases, but to 
uncover any evidence of congressional intent to permit the Secretary 
to set liis own priorities in deciding to defer obligation authority.31

27. State Highway Comma v. Volpe, 479 F.2d 1099 (8th Cir. 1973), aff’g 
347 F. Supp. 950 (W.D. Mo. 1972). The procedural issues of sovereign immunity 
and political question surfaced in another case involving impoundment of Federal- 
Aid Highway Act funds. See State Highway Comrn’n v. Volpe, Civil No. T-5273 
(D. Kan., Oct. 1, 1973), reprinted in Court Challenges 325 (order overruling 
motion to dismiss).

28. State Highway Comrn’n v. Volpe, 479 F.2d 1099, 1109 (8th Cir. 1973).
29. See id. at 1114, aff’g 347 F. Supp. 950, 953-54 (W.D. Mo. 1972).
30. State Highway Comrn’n v. Volpe, 347 F. Supp. 950, 954 (W.D. Mo. 1972), 

affd, 479 F.2d 1099 (8th Cir. 1973).
31. State Highway Comrn’n v. Volpe, 479 F.2d 1099, 1111, 1114 (8th Cir. 1973).
32. See, e.g., People ex rel. Bakalis v. Weinberger, 368 F. Supp. 721, 725 (N.D.

Ill. 1973) (title III-A of the National Defense Education Act; equipment funds); 
Pennsylvania v. Weinberger, 367 F. Supp. 1378, 1379 (D.D.C. 1973) (title V of 
the Elcmentaiy and Secondary Education Act of 1965; grants to strengthen state 
departments of education); National Council of Community Mental Health Centers, 
Inc. v. Weinberger, 361 F. Supp. 897, 901 (D.D.C. 1973) (community mental 
health center grants).

33. See, e.g., National League for Nursing v. Ash, Civil No. 1316-73 (D.D.C., 
Nov. 19, 1973), reprinted in Court Challenges 223, 225 (grants to nursing schools); 
Association of Am. Medical Colleges v. Weinberger, Civil No. 1830-73 (D.D.C., 
Oct. 26, 1973), reprinted in Court Challenges 227, 229 (National Institutes 
of Health research grants, research training grants, and fellowships); Association 
of Am. Medical Colleges v. Weinberger, Civil No. 1794-73 (D.D.C., Oct. 26, 1973), 

Health and Education. Courts confronted with health and
education program impoundments have vacillated between actively 
seeking a congressional mandate to spend and requiring the Execu
tive to prove that his conduct is in keeping either with purposes 
of the program or with an explicit statutory grant of spending dis
cretion. Several decisions define the primary legal issue as whether 
the Congress mandated that the appropriated funds be apportioned 
or disbursed.32 While some courts have stopped short after resolving 
that question,33 most also have considered whether impoundment 
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furthers program purposes or is consistent with the relevant statute.34

reprinted in Court Challenges 231, 233 (special project grants to medical schools); 
People ex rel. Bakalis v. Weinberger, 368 F. Supp. 721, 726 (N.D. 111. 1973) 
(funds to purchase equipment for schools).

34. See, e.g., National Ass’n for Mental Health, Inc. v. Weinberger, Civil No. 
1812-73 (D.D.C., Feb. 7, 1974), reprinted in Court Challenges 253, 259, 260-61 
(findings of fact no. 30 and conclusions of law no. 10) (alcoholism programs); 
National Ass’n of Regional Medical Programs, Inc. v. Weinberger, Civil No. 1807-73 
(D.D.C., Feb. 7, 1974), reprinted in Court Challenges 201, 211-12 (findings 
of fact and conclusions of law no. 15) (regional medical program funds); Pennsjl- 
vania v. Weinberger, 367 F. Supp. 1378, 1381-82 (D.D.C. 1973) (grants to 
strengthen state departments of education); National Council of Community Mental 
Health Centers, Inc. v. Weinberger, 361 F. Supp. 897, 902 (D.D.C. 1973) (com
munity mental health centers grants); Massachusetts v. Weinberger, Civil Nos. 1308-73 
& 1322-73 (D.D.C., July 26, 1973), reprinted in Court Challenges 149, 153-54 
(title II1-A of the National Defense Education Act).

35. Pub. L. No. 91-296, § 601, 84 Stat. 353 (funds appropriated for any fiscal 
year ending prior to July 1, 1973, to carry out any program for which appropriations 
are authorized by the Public Health Service Act or the Mental Retardation Facilities 
and Community Mental Health Centers Construction Act of 1963 shall remain available 
for obligation and expenditure until the end of such fiscal year).

36. See National Ass’n for Mental Health, Inc. v. Weinberger, Civil No. 1812-73 
(D.D.C., Feb. 7, 1974), reprinted in Court Challenges 253, 264 ($354 million 
ordered obligated); National Ass’n of Regional Medical Programs, Inc. v. Weinberger, 
Civil No. 1807-73 (D.D.C., Feb. 7, 1974), reprinted in Court Challenges 201, 213 
($150 million ordered obligated); Association of Am. Medical Colleges v. Weinberger, 
Civil No. 1794-73 (D.D.C., Oct. 26, 1973), reprinted in Court Challenges 231, 233 
(defendant enjoined from failing to obligate $28 million); National Council of 
Community Mental Health Centers, Inc. v. Weinberger, 361 F. Supp. 897, 902 
(D.D.C. 1973) ($52 million released).

37. National Ass’n for Mental Health, Inc. v. Weinberger, Civil No. 1812-73 
(D.D.C., Feb. 7, 1974), reprinted in Court Challenges 253, 260: National Ass’n 
of Regional Medical Programs, Inc. v. Weinberger, Civil No. 1807-73 (D.D.C., 
Feb. 7, 1974), reprinted in Court Challenges 201, 211-12.

38. National Council of Community Mental Health Centers, Inc. v. Weinberger, 
361 F. Supp. 897, 902 (D.D.C. 1973).

39. Id. Three other reported cases dealt with health programs, but not under 
section 601. See, e.g., American Ass’n of Colleges of Podiatric Medicine v. Ash, 
Civil No. 1244-73 (D.D.C., June 27, 1973), reprinted in Court Challenges 215, 217 
(district judge ordered approximately $14 million obligated, but not necessarily 
expended, for capitation grants to qualified and approved pharmacy and podiatry 
colleges); National League for Nursing v. Ash, Civil No. 1316-83 (D.D.C., Nov. 
19, 1973), reprinted in Court Challenges 223, 225 (district court found statutory 
mandate for obligation and expenditure of $16.8 million for capitation giants to 

One group of health program cases concentrated on the meaning 
of section 601 of the Medical Facilities Construction and Moderniza
tion Amendments of 1970.35 36 Courts that have considered the section 
have viewed it as a directive to the President to spend funds appro
priated for fiscal year 1973.3G Additionally, courts have found that 
the reasons given by the Executive for terminating the various health 
programs covered by section 601 were either completely unrelated 
to the purposes of the Act37 or inconsistent with the Act38 since the 
statute did not encompass discretion simply to end the program 
totally.39
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The education cases reveal a similar approach. Four of the cases 
deal with title III-A of the National Defense Education Act of 1958,40 
which provides for federal financial assistance to public schools for 
the purchase of special equipment and the remodeling of laboratories 
or other space utilized for such equipment.41 Before the courts forced 
spending, the Executive had allotted only $2 million of the program s 
$50 million appropriation.42 Two of the courts, stating that the 
issue presented was whether the Congress had granted the defendant 
administrators unlimited discretion to allot and disburse,43 concluded 
that the Congress had granted discretion to the Executive to establish 
reserves of up to 16 percent of the appropriated funds for designated 
program purposes44 but that “the Commissioner was obligated to 
allot” the remainder.45 46 A third court’s approach was more mandate
seeking than discretion-searching; the court considered the allotment 
among states a “ministerial, mechanical, non-discretionary act.”40

qualified schools of nursing); Seafarers Int’l Union, AFL-CIO v. Weinberger, 363 
F. Supp. 1053, 1059 (D.D.C. 1973) (HEW officials enjoined from implementing 
proposed plan to close and transfer the in-patient and research facilities of six 
of the eight Public Health Service hospitals; a conference committee report explicitly 
rejected the plan as not meeting the Public Health Service hospital system law).

40. §§ 301-05, 20 U.S.C. §§ 441-45 (1970).
41. Id. § 303, 20 U.S.C. § 443 (1970); see Louisiana v. Weinberger, 369 F. Supp. 

856 (E.D. La. 1973); People ex rel. Bakalis v. Weinberger, 368 F. Supp. 721 (N.D. 
Ill. 1973); Massachusetts v. Weinberger, Civil Nos. 1308-73 & 1322-73 (D.D.C., 
July 26, 1973), reprinted in Court Challenges 149; Alabama v. Weinberger, Civil 
Nos. 4101-N, 4103-N, & 4104-N (M.D. Ala., July 18, 1973), reprinted in Court 
Challenges 175.

42. See Louisiana v. Weinberger, 369 F. Supp. 856, 863 (E.D. La. 1973).
43. Id. at 862; see Massachusetts v. Weinberger, Civil Nos. 1308-73 & 1322-73 

(D.D.C., July 26, 1973), reprinted in Court Challenges 149, 151.
44. See Louisiana v. Weinberger, 369 F. Supp. 856, 863 (E.D. La. 1973); Massa

chusetts v. Weinberger, Civil Nos. 1308-73 & 1322-73 (D.D.C., July 26, 1973), 
reprinted in Court Challenges 149, 152. See also People ex rel. Bakalis v. 
Weinberger, 368 F. Supp. 721, 726 (N.D. Ill. 1973) (title 1I1-A permits reserves 
up to 16 percent).

45. Louisiana v. Weinberger, 369 F. Supp. 856, 863 (E.D. La. 1973); Massachu
setts v. Weinberger, Civil Nos. 1308-73 & 1322-73 (D.D.C., July 26, 1973), reprinted 
in Court Challenges 149, 152.

46. People ex rel. Bakalis v. Weinberger, 368 F. Supp. 721, 726 (N.D. Ill. 1973).
47. See Louisiana v. Weinberger, 369 F. Supp. 856, 862 (E.D. La. 1973); Penn

sylvania v. Weinberger, 367 F. Supp. 1378, 1381 (D.D.C. 1973); Oklahoma v. 
Weinberger, 360 F. Supp. 724, 726 (W.D. Okla. 1973).

48. Act of Apr. 13, 1970, § 531(c), 20 U.S.C. § 867(c) (1970).
49. See Pennsylvania v. Weinberger, 367 F. Supp. 1378, 1381 (D.D.C. 1973).

The library services and administrative support cases, sharing the 
quest for a mandate, interpreted a statutory “shall” as forbidding 
executive impoundment unless the states fail to satisfy certain statu
tory prerequisites.47 One court did not read even the discretionary 
language “may” appearing in the statutory description of the Com
missioner of Education’s duties48 to allow the Commissioner to limit 
severely a program tor an unrelated reason, such as fighting inflation.49 
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The Commissioner could only “accept, review, and approve or dis
approve for program-related reasons, applications for grant-awards up 
to the full amounts appropriated by Congress and apportioned to the 
states.”50

50. Id. at 1382 (emphasis added). Two other cases challenging refusal to fund 
education programs terminated without significant opinions on the impoundment 
issue, although in both cases the Office of Education was compelled to publish guide
lines and issue application forms for grants. See National Ass’n of Collegiate Veterans 
v. Ottina, Civil No. 349-73 (D.D.C., Mar. 19, 1973) (veterans’ education); Minnesota 
Chippewa Tribe v. Carlucci, Civil No. 175-73 (D.D.C. May 8, 1973) (consolidated 
with Redman v. Ottina), reprinted in Court Challenges 195, 195-96 (Indian 
education).

51. On January 8, 1973, Housing and Urban Development Secretary Romney issued 
orders to all regional offices terminating these programs. See Pennsylvania v. Lynn, 
362 F. Supp. 1363, 1366 (D.D.C. 1973).

52. This refusal was officially disclosed in the January 29, 1973, Office of Manage
ment and Budget (OMB) impoundment report. Office of Management and 
Budget, Report Under Federal Impoundment and Information Act, reprinted 
in 38 Fed. Reg. 3474, 3485 (1973); see Guadamuz v. Ash, 368 F. Supp. 1233, 
1237 (D.D.C. 1973).

53. On January 8, 1973, the Farmers Home Administration announced the cessation 
of interest credit loans in conjunction with the Department of Housing and Urban 
Development (HUD) 18-month housing moratorium. See Pealo v. Farmers Home 
Administration, Civil No. 1028-73 (D.D.C., July 31, 1973), reprinted in Court 
Challenges 123, 126.

54. See Housing Authority v. HUD, 340 F. Supp. 654, 655-57 (N.D. Cal. 1972) 
(suit to compel release of impounded urban renewal funds dismissed because of 
sovereign immunity and political question doctrine); San Francisco Redevelopment 
Agency v. Nixon, 329 F. Supp. 672 (N.D. Cal. 1971) (motion to quash service 
of President granted because good cause for order compelling President to act not 
shown).

55. 340 F. Supp. 654 (N.D. Cal. 1972).
56. Id. at 655-57.

Housing. Early in 1973, the Nixon Administration took sev
eral steps to freeze or terminate all housing subsidy programs. The 
Administration placed an 18-month moratorium on processing appli
cations for low-rent public housing, rent supplements, home owner
ship assistance, and rental housing assistance,51 refused to expend 
funds for low-cost loans to rehabilitate homes in federally assisted 
code enforcement areas,52 and ceased to provide interest credit loans 
for rural housing.53 The resulting law suits seeking to overturn these 
actions, unlike predecessor suits brought in 1971 and 1972 to require 
the Executive to allot urban renewal project funds,54 55 were successful, 
but at least one of the earlier, unsuccessful urban renewal cases 
shaped the method of analysis adopted in the 1973 decisions.

In Housing Authority v. HUD05 the district court dismissed an 
action seeking release of impounded urban renewal funds because 
sovereign immunity and the presence of a political question deprived 
the court of jurisdiction.56 The need to resolve the issues of sovereign 
immunity and political question spurred the court’s search for some 
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statutory indication that the Congress required the Executive to 
spend the designated funds. The existence of a mandate to spend, 
not found in Housing Authority, would have made the Executive’s 
failure to adhere to it action in excess of statutory power, an excep
tion to sovereign immunity,57 and would have supplied the judicially 
manageable standards and guidelines needed to avoid the political 
question barrier.58 59

57. Id. at 656.
58. See id.
59. 362 F. Supp. 1363 (D.D.C. 1973).
60. Id. at 1369-72.
61. Id. at 1369; see id. at 1371.
62. Id. at 1371-72.
63. Id. at 1371. On appeal the District of Columbia Circuit held that the Executive 

had acted reasonably in suspending and ultimately terminating the operation of 
three housing subsidy programs because evidence demonstrated that the programs, 
as structured by the Congress, were working to undermine the Congress’s own purposes 
in authorizing the programs. Pennsylvania v. Lynn, 501 F.2d 848, 867 (D.C. Cir. 
1974).

64. Civil No. 1028-73 (D.D.C., July 31, 1973), reprinted in Court Challenges 
123.

65. Id., reprinted in Court Challenges 129-30.
66. Id., reprinted in Court Challenges 129.
67. 368 F. Supp. 1233 (D.D.C. 1973).

The statutory mandate sought in Housing Authority was treated 
as pivotal in two of the four housing impoundment cases in 1973. 
In Pennsylvania v. Lynn,™ for example, the district court ordered 
the Secretary of Housing and Urban Development to process existing 
and new applications for the basic housing subsidy programs and 
to approve or disapprove them in accordance with existing statutory 
and regulatory criteria because the court concluded that a congres
sional mandate to operate the programs on a continuing basis existed.60 61 62 63 
This mandate rendered the Secretary’s expressed dissatisfaction with 
aspects of the program relating to the equitable distribution of hous
ing benefits nationwide and the nature of the target income groups 
immaterial.01 The court did allow the Secretary to exercise some 
discretion in using his own regulations to decide which applications 
to approve02 and noted that the mandate compelled only program 
operation, not the expenditure of all appropriated funds.03 Similarly, 
in Pealo v. Farmers Home Administration,64 the court held that the 
Secretary of Agriculture had no discretion to cut off the interest 
credit portion of a rural housing loan program when there was evi
dence of congressional intent that the program be carried out.65 66 67 The 
interest credit aspect of the program was an integral part of the 
whole, and its suspension was in derogation of that program.06

Perhaps the most productive method of examining an impoundment 
of housing funds surfaced in Guadamuz v. Ash,G1 a case involving
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the failure of the Secretary of Housing and Urban Development to 
continue making slum rehabilitation loans available in code enforce
ment areas.68 The court rejected the Executive’s claim that it was 
free to terminate a program in the absence of a contrary mandate. 
Having scrutinized the legislation and its history, the judge deter
mined that the statute gave the Secretary no “authority to decline 
to exercise . . . discretion” to determine which loan applicants were 
qualified.69 The Guadamuz decision stands as the only housing 
decision to reject the Executive budget perspective.

68. See id. at 1237-38; Housing Act of 1949, § 2, 42 U.S.C. § 1441 (1970); 
Housing Act of 1964, § 312, 42 U.S.C. § 1452b (1970).

69. 368 F. Supp. at 1242; see id. at 1239. The court further concluded that 
the policy of the act would “not be promoted by restricting the source of admittedly 
inadequate funds” and that the restriction could not be justified as necessary to 
satisfy existing tax laws and the ceiling on the national debt since these were 
“extraneous considerations totally unrelated to the purposes of the program.” Id. 
at 1243.

70. Id. at 1244; see Soil Conservation and Domestic Allotment Act of 1936, §§ 
7-15, 16(a), 17, 16 U.S.C. §§ 590g-590o, 590p(a), 590q (1970).

71. 368 F. Supp. at 1240 n.31. The court noted that states were guaranteed 
that their proportional share of the REAP funds would not be less than 85 percent 
of their share in the preceding program year. The 85 percent guarantee suggested 
some room for program reduction. Id.

72. Id. at 1240, 1243.
73. 367 F. Supp. 686 (D.S.D. 1973).
74. Id. at 698; see Rural Electrification Act of 1936, 7 U.S.C. §§ 901-24 (1970), 

as amended, (Supp. Ill, 1973).
75. 367 F. Supp. at 690-91.
76. Id. at 696.

Agriculture. The court in Guadamuz also enjoined the with
holding of all funds from the Rural Environmental Assistance Pro
gram (REAP).70 The court indicated that while the Secretary of 
Agriculture might possess some discretion to limit the size of the 
REAP,71 he had no power to terminate the program on the basis of 
reasons remote and unrelated to its functions.72 73 The understanding 
of the problem evidenced in Guadamuz also was reflected in Sioux 
Valley Empire Electric Association, Inc. v. Butz,13 which overturned 
the Secretary of Agriculture’s termination of the two percent interest 
loan program for rural electric cooperatives.74 As a predicate to 
negating the jurisdictional barriers of sovereign immunity and politi
cal question and to finding mandamus jurisdiction, the court in Sioux 
Valley thoroughly reviewed the statute to determine whether the 
Congress intended to confer upon the Secretary the power to end 
the program.75 76 Finding no such grant of discretionary power to 
terminate,70 the court declared that conceding that the Executive 
could impound to implement fiscal policy or to disapprove of a 
particular program would, in effect, pass to the Executive “the very
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nucleus of Congressional power” and emasculate the system of checks 
and balances.77

77. Id. at 698.
78. 357 F. Supp. 143 (D. Minn. 1973).
79. See id. at 145-49; Agricultural Act of 1961, § 321, 7 U.S.C. § 1961 (1970) 

(program granting emergency loans for agricultural credit in event of natural disasters).
80. 357 F. Supp. at 151, 156-57.
81. Id. at 156. The court analyzed the issue from the perspective of the scope 

of the Secretary’s discretion rather than in light of the extent of the statute’s mandate. 
Id. at 150. The Executive apparently relied upon the existence of discretion in 
the Secretary rather than on the lack of command in the statute, which had been the 
Executive’s focus in every other case. Id. at 149-50.

82. Id. at 150.
83. Id. at 156. Two additional cases appear in the area of agricultural programs. 

In one the court determined that the Secretary of Agriculture had to make all the 
appropriated funds available because the Congress had "directed the Secretary” to 
use the money. Dotson v. Butz, Civil No. 1210-73 (D.D.C., Aug. 3, 1973), reprinted 
in Court Challenges 111, 117-19. The other decision did not resolve anv legal 
issues relating to impoundment. See Bennett v. Butz, Civil No. 4-73 Civ. 258 (D. 
Minn., June 25, 1973), reprinted in Court Challenges 75.

84. See Office of Management and Budget, Budget of the Untted States 
Government Fiscal Year 1974, at 122 (1973). Although the President considered 
the cessation of funding of community action agencies a request, he did inform the 
Congress that “(ejifective July 1, 1974, new funding for . . . [the agencies] will 
be at the discretion of local communities.” Id. See also Local 2677, Am. Fed’n 
of Cov’t Employees v. Phillips, 358 F. Supp. 60, 65 (D.D.C. 1973).

85. See Local 2677, Am. Fed’n of Gov’t Employees v. Phillips, 358 F. Supp. 
60, 65-66 (D.D.C. 1973).

86. See id. at 66.

In Berends v. Butz78 a Minnesota district court, reviewing the 
cutoff of a similar loan program,79 emphasized the ministerial duty 
imposed by the statute upon the Secretary of Agriculture to accept 
and consider applications, to fund qualifying ones,80 and to request 
an apportionment of funds from the Office of Management and 
Budget (OMB) sufficient to satisfy the loan needs of those qualified.81 
After holding that the statutory language precluded discretionary 
application of loan funds to designated emergency loan areas,82 the 
court warned program administrators that they, like courts, should 
not engage in the practice of passing upon the “necessity or sound
ness of a duly-promulgated law.”83

Poverty. In his 1974 budget message presented to the Con
gress on January 29, 1973, President Nixon proposed that there be 
no new federal funding of community action agencies after June 30, 
1973.84 In response to this budget submission, Howard Phillips of 
the Office of Economic Opportunity (OEO) issued a memorandum 
to all OEO regional offices warning of the upcoming cessation of 
funding for community action agencies.85 86 This warning was followed 
by an instruction limiting the use of existing funds to phasing out 
activities by June 30.8G The result of these orders and similar actions 
was to stifle ongoing community action operations.
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Although several suits were instituted challenging Phillips’s ac
tions,87 only two decisions issued. The District of Columbia district 
court in Local 2677, American Federation of Government Employees 
v. Phillips88 held Phillips’s actions illegitimate.89 Although the court’s 
conclusion was based in part upon “the clear Congressional intent 
of the multiple year authorization,”90 the court approached the issue 
by questioning Phillips’s assertion of authority to terminate the pro
grams rather than by seeking a legislative mandate forbidding termi
nation.91 The court rejected Phillips’s attempt to rely on the budget 
message as a basis for termination because the message was “nothing 
more than a proposal to the Congress for the Congress to act upon 
as it may please.”92 Phillips’s claim that he had to terminate the 
agency in order to avoid waste of funds was disapproved as an 
attempt to create an implicit veto.93 Finally, the court was unwilling 
to require the Congress to appropriate in order to assure program 
continuity; the Congress had already decreed, through passage of 
long term authorization, that the program remain in existence.94

87. See id. (consolidated with West Central Mo. Rural Dev. Corp. v. Phillips 
and National Council of OEO Locals, Am. Fed’n of Govt Employees v. Phillips); 
Local 2816, Am. Fed’n of Gov’t Employees v. Phillips, 360 F. Supp. 1092 (N.D. 
Ill. 1973).

88. 358 F. Supp. 60 (D.D.C. 1973).
89. See id. at 74. The court focused on the statutory authorization for the

continuation of the Office of Economic Opportunity (OEO) program. See id. 
at 66, 71. Section 3(c)(2) of the Economic Opportunity Amendments of 1972 
authorizes the funding of the community action program through fiscal year 1974 
at not less than $328.9 million, while section 2(a) of the Amendments authorizes 
all OEO programs to continue through the end of fiscal year 1975. 42 U.S.C. §§
2837, 2702b (Supp. II, 1972); see 358 F. Supp. at 66 & n.5, 71 & n.19.

90. 358 F. Supp. at 75; see note 89 supra.
91. See id. at 68, 77.
92. Id. at 73.
93. Id. at 73-74.
94. See id. at 74-76.
95. 360 F. Supp. 1092 (N.D. Ill. 1973).
96. Id. at 1103.
97. See id. at 1100.

In the second case, Local 2816, American Federation of Govern
ment Employees v. Phillips,95 96 the court refused to grant a preliminary 
injunction against Phillips because the court was not convinced that 
Phillips was in fact terminating the program.90 Suggesting that 
early termination would have violated the OEO statute and would 
have justified an injunction, the court stated that the commencement 
of a phase-out and the placement of the burden on the Congress 
to appropriate in order to keep the program alive did not warrant 
injunctive relief.97 Even though the timing of relief was critical, 
the court placed the onus of post-June 30th action upon the Congress 
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rather than upon the Executive, which apparently was free to dis
regard the legal impact of the program authorization.98 99

98. See id. at 1103.
99. 365 F. Supp. 1355 (D.N.J. 1973).
100. Id. at 1361.
101. Id. at 1361 n.9. The court also relied on the Congress’s clear intent to have 

the money spent. See id. at 1362-63; Economic Opportunity Amendments of 
1972, § 2(a), 42 U.S.C. § 2771 (Supp. II, 1972) (program extended through 1975).

102. See, e.g., Louisiana v. Weinberger, 369 F. Supp. 856, 861-62 (E.D. La. 1973); 
Seafarers Int’l Union, AFL-CIO v. Weinberger, 363 F. Supp. 1053, 1059 (D.D.C. 1973 ); 
National Council of Community Mental Health Centers, Inc. v. Weinberger, 361 
F. Supp. 897, 900-01 (D.D.C. 1973).

103. See, e.g., City of New York v. Train, 494 F.2d 1033, 1038-39 (D.C. Cir.), 
cert, granted, 416 U.S. 969 (1974) (No. 73-1377); Louisiana v. Weinberger, 
396 F. Supp. 856, 861-62 (E.D. La. 1973); Community Action Programs Executive 
Directors Ass’n v. Ash, 365 F. Supp. 1355, 1361-62 (D.N.J. 1973).

104. 28 U.S.C. § 1651 (1970).
105. See, e.g., State Highway Comm’n v. Volpe, 479 F.2d 1099, 1104-06 (8th 

Cir. 1973); Community Action Program Executive Directors Ass’n v. Ash, 365 F. 
Supp. 1355, 1363 (D.N.J. 1973); Minnesota v. Weinberger, Civil No. 4-73 Civ. 
139 (D. Minn., June 7, 1973), reprinted in Court Challenges 285, 288-89.

In Community Action Program Executive Directors Association v. 
Ash,™ the only other reported decision examining impoundment of 
OEO program funds, the New Jersey district court moved further 
toward congressional control of the budget than was necessary on 
the facts. Confronted with a refusal of the Executive to obligate 
and spend some $270.7 million in appropriated summer Neighbor
hood Youth Corps funds, the court stated that “once Congress has 
appropriated funds for a specific program, the Executive Branch has 
a duty to spend them. It has no authority under the Constitution 
to refuse to spend those funds, and performs only a ministerial func
tion.”100 In acknowledged dictum the court indicated that “the only 
discretion retained by the Executive Branch after a legislative appro
priation is that over how and where to spend the funds.”101 No other 
court has read an appropriation as such an unqualified command.

THRESHOLD JURISDICTIONAL PROBLEMS AND THE STATUTORY MANDATE

In almost every impoundment case the Executive has raised at least 
three threshold objections to the court’s entertainment of the action. 
The Executive has alleged that the court is without jurisdiction under 
article III because the issue is a nonjusticiable political question,102 
that the court lacks article III jurisdiction because the suit is a legal 
action against the sovereign to which the sovereign has not con
sented,103 and that the court does not have subject matter jurisdiction 
pursuant to the mandamus jurisdiction grant104 because the duty of 
the Executive to spend appropriations is totally, or significantly, 
discretionary.105
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A court can overcome each of these bars readily if it first finds that 
the Congress ordered the President to spend the funds appropriated. 
To locate a mandate to spend, a court would construe the statute 
and interpret the legislative history, classic judicial tasks for which 
courts have a wealth of historically developed standards that are 
peculiarly within their competence to apply. The same process 
would be used to find the legislation sufficient to satisfy the political 
question problem.106 107 In responding to the recitation of Baker v. 
Carr,101 however, courts need not have employed techniques of statu
tory construction to seek a mandate to spend; courts, instead, could 
have utilized the same judicial instruments to ascertain whether the 
Congress had ever given the Executive the discretion he claims he 
was empowered to exercise. The latter approach could have cir
cumvented the political question difficulties without effectively 
creating an executive budget and removing fiscal initiative and con
trol from the Congress.

106. See, e.g., State Highway Comm’n v. Volpe, 479 F.2d 1099, 1106 (8th Cir. 
1973); Cuadamuz v. Ash, 368 F. Supp. 1233, 1238 (D.D.C. 1973); Illinois ex rel. 
Bakalis v. Weinberger, 368 F. Supp. 721, 724-25 (N.D. 111. 1973).

107. 369 U.S. 186, 217 (1962).
108. 340 F. Supp. 654 (N.D. Cal. 1972).
109. Id. at 656.
110. See id. at 656-67.
111. Campaign Clean Water, Inc. v. Ruckelshaus, 361 F. Supp. 689 (E.D. Va.), 

remanded sub nom. Campaign Clean Water v. Train, 489 F.2d 492 (4th Cir. 1973), 
cert, granted, 416 U.S. 969 (1974) (No. 73-1378).

112. Id. at 699-700.

Unfortunately, the district court in Housing Authority v. HUD108 
in 1972 set a pattern that persuaded courts to avoid examination of 
the existence of discretion in the Executive. The court noted that 
“[t]he legislature appears to have created much of the executives 
discretion to withhold funds and would also appear to be able to 
limit that discretion if it so desired.”109 Avoiding delineation of 
guidelines for the Executive’s exercise of discretion, the court placed 
the responsibility upon the Congress to reenact the law, and, in the 
reenactment, to express congressional intent and purposes to limit 
the Executive’s authority to impound appropriated funds.110 Thus, 
the court in effect sanctioned an item veto and compelled the Con
gress to act twice.

In contrast, the Campaign Clean Water cases111 offer an excellent 
example of a court’s careful scrutiny of standards. The district 
court found discretion in the Executive not to allot all funds 
authorized for water pollution control but concluded that the discre
tion had been flagrantly abused.112 The circuit court quarreled only 
with the district court’s failure to conduct more than a superficial 
evidentiary inquiry into the Executive’s standards for impoundment 
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before deciding whether the impoundment was an abuse of executive 
power.113 The circuit court in no way disapproved judicial review 
of discretion; its concern was that the reviewing court consider 
everything before concluding that the Executive had relied upon 
proper or improper standards in exercising its discretion.114 The 
determination of whether discretion was exercised properly was 
unquestionably a judicial task, though injudiciously performed.

113. See Campaign Clean Water, Inc. v. Train, 489 F.2d 492, 501 (4th Cir. 1973), 
cert, granted, 416 U.S. 969 (1974) (No. 73-1378).

114. See id.
115. See National Automatic Laundry & Cleaning Council v. Shultz, 443 F.2d 

689, 695 (D.C. Cir. 1971); Community Action Programs Executive Directors Ass’n 
v. Ash, 365 F. Supp. 1355, 1359-60 (D.N.J. 1973).

116. See, e.g., Louisiana v. Weinberger, 369 F. Supp. 856, 862 (E.D. La. 1973); 
Community Action Programs Executive Directors Ass’n v. Ash, 365 F. Supp. 1355, 
1360 (D.N.T. 1973); Massachusetts v. Weinberger, Civil Nos. 1308-73 & 1322-73 
(D.D.C., July 26, 1973), reprinted in Coubt Challenges 149, 151.

117. Baker v. Carr, 369 U.S. 186, 217 (1962).
118. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 173-80 (1803).
119. The exceptions permit suit where an official acts beyond his statutory powers 

or where an official acts pursuant to authority or in a manner that is constitutionally 
void. Dugan v. Rank, 372 U.S. 609, 621-22 (1963), citing Malone v. Bowdoin, 
369 U.S. 643, 647 (1962); see Larson v. Domestic & Foreign Commerce Corp., 337 
U.S. 682, 689-90 (1949).

Inquiry into the legislative mandate to the Executive has enabled 
courts to avert dismissal of the case under the political question 
doctrine.115 If the Congress mandates expenditure and the Execu
tive refuses to spend the funds, the resulting issue clearly is within 
the judicial domain since courts traditionally have compelled the 
Executive “to stay within the limits prescribed by the legislative 
branch.”116 Further, direct conflict between the Congress and the 
Executive over an issue about which the Congress has legislated 
raises no “textually demonstrable constitutional commitment of the 
issue to a coordinate political department,”117 because it is to the 
courts that articles III and VI of the Constitution commit such 
issues.118 Requiring that the Executive prove the existence of his 
discretion and then finding him unable to fulfill that burden places 
the parties in the same position as does requiring the Congress to 
mandate expenditure and does not compel the Congress either to 
legislate in a specific, directive fashion or to relinquish budget hegem
ony to the Executive.

If a mandate exists and the Executive refuses to obey it, the 
Executive is acting unconstitutionally, as well as outside of the scope 
of his statutory authority. Such action by the Executive meets the 
requirements of two well-developed exceptions to precluding suits 
against the sovereign without his consent.119 The existence of a 
legislative mandate ignored by the Executive vitiates the sovereign 
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immunity defense.120 By the same token, “[i]f it is determined that 
Congress did not confer upon the Secretary [of Agriculture] the 
power to terminate the . . . program, then the government’s consent 
to be sued is not a jurisdictional prerequisite to federal question 
jurisdiction.”121 Exceeding discretionary authority undermines the 
bar of sovereign immunity as effectively as does claiming power 
where none at all is granted.122

120. See Dugan v. Rank, 372 U.S. 609, 621-22 (1963). Several of the courts 
found, as the main or alternative ground for rejecting the claims of sovereign immunity, 
that the application of section 10 of the Administrative Procedure Act results in a 
waiver of sovereign immunity. See 5 U.S.C. §§ 701-06 (1970) (person suffering legal 
wrong because of agency action is entitled to judicial review); e.g., Illinois ex rel. 
Bakalis v. Weinberger, 368 F. Supp. 721, 724 (N.D. Ill. 1973); Pennsylvania v. Lynn, 
362 F. Supp. 1363, 1368 (D.D.C. 1973); Local 2816, Am. Fed’n of Gov’t Employees 
v. Phillips, 360 F. Supp. 1092, 1096 (N.D. Ill. 1973).

121. Sioux Valley Empire Elec. Ass’n v. Butz, 367 F. Supp. 686, 690 (D.S.D. 
1973) (emphasis in original).

122. See Campaign Clean Water, Inc. v. Train, 489 F.2d 492, 498 (4th Cir. 
1973), cert, granted, 416 U.S. 969 (1974) (No. 73-1378). In Housing Authority 
v. HUD the court refused to find any exception to the sovereign immunity bar because 
the plaintiffs had not shown that the Executive had exceeded his statutory discretion 
in not spending appropriated funds. 340 F. Supp. 654, 656 (N.D. Cal. 1972).

123. Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 691 n.ll 
(1949), citing North Carolina v. Temple, 134 U.S. 22 (1890).

124. Jd.
125. See, e.g., State Highway Comm’n v. Volpe, 479 F.2d 1099, 1123 (8th Cir. 

1973); Louisiana v. Weinberger, 369 F. Supp. 856, 862 (E.D. La. 1973); Community 
Action Programs Executive Directors Ass’n v. Ash, 365 F. Supp. 1355, 1361 (D.N.J. 
1973); Local 2677, Am. Fed’n of Cov’t Employees v. Phillips, 358 F. Supn. 60, 68- 
69 (D.D.C. 1973). Some courts have sought to sidestep trie relief issue oy under
stating the relief requested as not involving any command to expend funds. See, e.g., 
Illinois ex rel. Bakalis v. Weinberger, 368 F. Supp. 721, 724 (N.D. Ill. 1973) (allot
ment only); Brown v. Ruckelshaus, 364 F. Supp. 258, 261 (C.D. Cal. 1973) (seek
ing allotment only); City of New York v. Ruckelshaus, 358 F. Supp. 669, 675 (D.D.C. 
1973), aff’d sub nom. City of New York v. Train, 494 F.2d 1033 (D.C. Cir.), cert, 
granted, 416 U.S. 969 (1974) (No. 73-1377) (requiring only that Executive make 
authorized sums available for obligation).

The sovereign immunity bar also may affect a court’s choice of 
remedy. Ordering the cessation of illegal or unconstitutional con
duct by the Executive poses no problem,123 but requiring “affirmative 
action by the sovereign or the disposition of unquestionably 
sovereign property” does.124 125 Where there is a mandate to spend, 
however, the sovereign is required only to cease unauthorized non
expenditure. It may be said that where there is a mandate to spend, 
the court requires nothing on its own but merely enforces a require
ment established by the Congress.123 Nevertheless, the finding of a 
mandate is surplusage; mere passage of the appropriation should 
suffice so long as the Executive cannot show successfully that the 
Congress desired to have less than the full amount made available 
in keeping with the goals of the program.
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If a plainly defined and indisputable mandate exists,126 and the 
Executive refuses to comply, mandamus jurisdiction is available to 
enforce nondiscretionary, ministerial duties.127 The circuit court in 
State Highway Commission v. Volpe,128 while focusing on “whether 
the Secretary has been delegated any discretion to [impound] . . . 
in the first place,”129 avoided assuming mandamus jurisdiction be
cause of possible difficulties and found that issue to be moot.130 131 In 
contrast, the district court in Community Action Programs Executive 
Directors Association v. Ash181 had no compunctions about its ability 
to issue a writ of mandamus since it found no discretion of any sort 
accorded to the executive branch in the appropriation.132 133 Nor did 
the district court in Minnesota v. Weinberger188 entertain any doubts 
about the propriety of mandamus jurisdiction because it construed 
the “shall” in the statute providing for federal reimbursement of 
states for services supplied to needy families with children134 as 
making reimbursement mandatory, not discretionary.135 136

126. Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 218-19 (1930), cited in 
Prairie Band of Pottawatomie Tribe v. Udall, 355 F.2d 364 (10th Cir.), cert, denied, 
385 U.S. 831 (1966) (no duty found).

127. See Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 218 (1930); Com
munity Action Programs Executive Directors Ass’n v. Ash, 365 F. Supp. 1355, 1361 
(D.N.J. 1973). The writ of mandamus will issue “only where the duty to be per
formed is ministerial and the obligation to act preemptory and plainly defined. The 
law must not only authorize the demanded action, but require it; the duty must be 
clear and indisputable.” United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 
420 (1931); see Marbury v. Madison, 5 U.S. (1 Cranch) 137, 158, 168-76 (1803).

128. 479 F.2d 1099 (8th Cir. 1973).
129. Id. at 1107.
130. Id. at 1104-05 & n.6. The Secretary of Transportation had removed contract 

controls during the pendency of the action. See id. at 1104 n.5.
131. 365 F. Supp. 1355 (D.N.J. 1973).
132. See id. at 1361.
133. 359 F. Supp. 789 (D. Minn. 1973).
134. Social Security Act § 403, 42 U.S.C. § 603(a) (1970). See also id. § 1603, 

42 U.S.C. § 1383(a) (1970) (program for state plans for the aged and blind; “Secre
tary shall pay”).

135. 359 F. Supp. at 791.
136. 367 F. Supp. 686 (D.S.D. 1973).
137. Id. at 690.

One impoundment case accepting mandamus jurisdiction focused 
on the Executive’s discretion rather than upon a manifestation of 
congressional intent to compel expenditure of all funds appropriated. 
The court in Sioux Valley Empire Electrical Association v. Butz186 
indicated that a statutory duty owing to the plaintiff could be found 
in the absence of a congressional delegation to the Executive of 
power to terminate a program; because the absence of conferred 
discretion leaves the Secretary of Agriculture no choice but to con
tinue to operate the program, mandamus lies.137 All appropriations 
that do not contain an explicit grant of authority to do otherwise 
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imply a clear executive duty to spend the funds, and in the absence 
of contrary authority, the act of expenditure is merely a ministerial 
function that can be enforced judicially by means of mandamus.138

138. Community Action Programs Executive Directors Ass’n v. Ash, 365 F. Supp. 
1355, 1361 (D.N.J. 1973); see Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 
218-19 (1929).

139. Pub. L. No. 93-344, 88 Stat. 297.
140. See S. Rep. No. 579, 93d Cong., 1st Sess. 3-4 (1973); H.R. Rep. No. 658, 

93d Cong., 1st Sess. 16 (1973); 120 Cong. Rec. H 5195 (daily ed. June 18, 1974) 
(remarks of Representative Randall); id. at H 5178 (daily ed. June 18, 1974) (remarks 
of Representative Ullman); id. at S 3995 (daily ed. Mar. 20, 1974) (remarks of 
Senator Muskie); id. at S 3847 (daily ed. Mar. 19, 1974) (remarks of Senator Brock); 
119 Cong. Rec. H 10577-78 (daily ed. Dec. 4, 1973) (remarks of Representative 
Bolling).

141. Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 1016, 88 Stat. 336; S. Rep. No. 924, 93d Cong., 2d Sess. 77 (1974).

Although most courts considering impoundment have felt com
pelled to find some congressional mandate in order to bypass the 
threshold issues of political question, sovereign immunity, and man
damus jurisdiction, a mandate is not a prerequisite to justiciability. 
Measuring the Executive’s statutorily granted discretion and finding 
that it does not justify executive refusal to spend renders the case 
amenable to judicial resolution pursuant to article III of the Con
stitution. Significantly, this approach would remove from the Con
gress the burden of having to reenact already effective laws to in
corporate prescribed formulae forcing the Executive to heed the 
legislative will. This approach therefore would negate the ability 
of the Executive to exercise an item veto by way of impoundment 
If the Congress succeeds in overturning impoundments by demon
strating congressional mandates, the Congress wins individual battles 
but ultimately loses the war for control of the purse.

THE CONGRESSIONAL BUDGET AND IMPOUNDMENT 
CONTROL ACT OF 1974

By enacting the Congressional Budget and Impoundment Control 
Act of 1974,139 the Congress sought to recapture the essential role 
of determining spending policies and the prerogative to decide the 
magnitude of every federal program.140 The Congress utilized the 
judicial machinery to enhance its supremacy in fiscal affairs by em
powering the Comptroller General to bring a civil action for a judicial 
order to require that budget authority be made available for obliga
tion should the Executive fail to comply with the legislation.141 
Although recognizing that the courts generally had disagreed with 
the Executive’s position that it was entitled to withhold funds in 
order to rearrange program priorities, control inflation, or further 
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other policies it deemed desirable,142 the Congress was not content 
to rely upon the uncertain pace of the courts as the primary method 
of asserting and obtaining its control over budgetary allocations.143

142. See S. Rep. No. 688, 93d Cong., 2d Sess. 73-74 (1974); 120 Cong. Rec. 
S 4091-92 (daily ed. Mar. 21, 1974) (remarks of Senator Muskie); id. at S 3836 
(daily ed. Mar. 19, 1974) (remarks of Senator Ervin).

143. See 120 Cong. Rec. S 4092 (daily ed. Mar. 21, 1974) (remarks of Senator 
Percy).

144. Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 1001(4), 88 Stat. 332; see 120 Cong. Rec. S 11222 (daily ed. June 21, 
1974) (remarks of Senator Ervin).

145. See note 1 supra and accompanying text.
146. See II.R. Rep. No. 658, supra note 140, at 42-43.
147. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 

No. 93-344, § 1012, 88 Stat. 333; 120 Cong. Rec. S 11222 (daily ed. June 21, 1974) 
(remarks of Senator Ervin); cf. id. at S 4090-91 (daily ed. Mar. 21, 1974) (remarks 
of Senator Muskie).

148. S. Rep. No. 579, supra note 140, at 3-4; H.R. Rep. No. 658, supra note 140, 
at 19.

Nor was the Congress willing to rely primarily upon its ability to 
insert an explicit expenditure mandate into every authorization and 
appropriation. Although the Congress did preserve that ability by 
stating that nothing in the Act should be construed to supersede any 
laws that required obligation of budget authority or expenditures,144 
the Congress knew that attempts to insert directory language in each 
statute would encounter substantial political difficulty in both 
Houses.145 146 In addition, reliance on that method would require the 
Congress to reenact what it had considered and passed,140 would 
relieve the President of any duty to carry out the law, and would 
offer him a double opportunity to exercise his veto power—once when 
the underlying law was approved and a second time when the manda
tory language rider was added.

Accordingly, the Congress attempted to devise mechanisms to 
relieve the Congress of the burden of reenacting laws and to shift 
the onus to the Executive to implement existing law unless and until 
the Congress gave him express authority to retard that implementa
tion or to terminate the program entirely.147 Whether the anti
impoundment law approved by the Congress can be implemented 
adequately without significant judicial intervention and whether the 
law will eliminate the need for the Congress to take action that in
vites veto when it seeks to assure the Executive’s adherence to the 
Congress’s spending policy decisions is not clear, but such questions 
are suggested by the Act and its legislative history and deserve 
exploration.

Budget Control. The Congress did not hesitate to emphasize
its central objective in enacting the law: to recapture its constitu
tional role as guardian of the treasury.148 The Act opens with a 
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declaration of purposes that emphasizes congressional control over 
the budgetary process and congressional determination of annual 
revenues and expenditures.149 The law is designed to restrain the 
Executive by providing a system of impoundment control,150 and the 
Act’s central theme is the establishment of a congressional budget 
process that will obviate all justification for the President’s refusal 
to adhere to the Congress’s expressed spending priorities.151 152

149. Congressional Budget and Impoundment Control of 1974, Pub. L. No. 93-344, 
§ 2, 88 Stat. 289.

150. Id. § 2(3).
151. H.R. Rep. No. 658, supra note 140, at 21-25; Cong. Rec. S 3832 (daily ed. 

Mar. 19, 1974) (remarks of Senator Ervin); see id. at H 5180 (daily ed. June 18, 
1974) (remarks of Representative Bolling).

Several members of the Congress expressed the belief that the adoption of a better 
budgetary procedure would end the need for presidential impoundment because many 
of the President’s objections focus on the current procedure whereby the Congress 
sets appropriation levels on a program-by-program basis without regard to the overall 
impact on the budget. H.R. Rep. No. 658, supra note 140, at 16; 119 Cong. Rec. 
H 10577 (daily ed. Dec. 4, 1973) (remarks of Representative Bolling); see 120 
Cong. Rec. H 5185 (daily ed. June 18, 1974) (remarks of Representative Vevsey).

152. S. Rep. No. 579, supra note 140, at 6-7; see Joint Study Comm, on Budget 
Control, 93d Cong., 1st Sess., Recommendations for Improving Congressional 
Control over Budgetary Outlay and Receipt Totals 7-8 (Comm. Print 1973) 
[hereinafter cited as Joint Study].

153. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 301(a), 88 Stat. 306.

154. See Joint Study, supra note 152, at 10-11, 14.
155. See id. at 10, 13-16.
156. See id. at 1, 8.
157. See id. at 10-11.

The core of the revised legislative budget process is the concept 
that the Congress rather than the President should make the major 
economic decisions.102 These include decisions on the appropriate 
levels for total outlays and total new budget authority, for new 
budget authority and estimated outlays in various budget categories, 
for the budget surplus or deficit, and for the public debt, as well as 
recommendations on federal revenue levels and the amount by which 
they should be increased or decreased.153 Because of the splintering 
of the appropriations process among a minimum of 13 distinct appro
priation bills and countless “backdoor” spending bills,154 the Congress 
in recent years has not made most of these decisions. Normally, it 
has permitted the Executive to set overall budget figures; rarely has 
it attempted major functional allocations within the budget, selected 
the proper ceiling for the public debt, or reviewed revenue levels in 
the light of budget outlays and authority.155 All of these major 
economic decisions either have been relegated to the President by 
default or simply have been made on an ad hoc basis.156 The Con
gress has not developed a comprehensive or consistent budget frame
work.157
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Diagnosing the illness was relatively easy, but prescribing the cure 
was not. In addition to the administrative concerns of devising new 
committees to be responsible for coordinating spending and revenue 
policy158 and of expanding the staff to provide budgetary expertise,159 
the central question of how far the Congress should move toward 
an absolute legislative budget remained. The Congress had had 
some experience on which it could draw in determining what form 
of legislative budget it should construct. The purest model for a 
legislative budget was that suggested in the Legislative Reorganiza
tion Act of 1946.160 The Act provided that the maximum amount 
for appropriations in the budget jointly proposed by the stated com
mittees could not be surpassed.161

158. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 101-02, 88 Stat. 299.

159. See id. §§ 201-02.
160. Pub. L. No. 79-601, 60 Stat. 812.
161. Id. § 138; see H.R. Rep. No. 658, supra note 140, at 26-27. Section 138 

of the Legislative Reorganization Act of 1946 provided that the Congress could raise 
the ceiling on the public debt if expected expenditures exceeded receipts. See Pub. L. 
No. 79-601, § 138, 60 Stat. 833.

162. H.R. Rep. No. 658, supra note 140, at 27.
163. Id.; see S. Rep. No. 579, supra note 140, at 11; Joint Study, supra note 152, 

at 14.
164. Joint Study, supra note 152, at 14; see S. Con. Res. 42, 80th Cong., 2d Sess. 

(1948); H.R. Rep. No. 658, supra note 140, at 27.
165. H.R. Con. Res. 22, 81st Cong., 1st Sess. (1949); see 95 Cong. Rec. 889, 1127 

(1949).
166. S. Rep. No. 579, supra note 140, at 11.
167. Pub. L. No. 91-510, § 242(b)(1), 84 Stat. 1172; H.R. Rep. No. 1215, 91st 

Cong., 2d Sess. (1970).
168. H.R. Rep. No. 658, supra note 140, at 27.
169. See id.; S. Rep. No. 579, supra note 140, at 11-12; Joint Study, supra note 

152, at 14.

The legislative budget was never successful.162 In 1947 the Con
gress was unable to adopt a ceiling on appropriations;163 in 1948 a 
ceiling was firmly fixed but then ignored and exceeded by more than 
$6 billion.164 In 1949 the deadline for the committees’ report of 
recommendations for expenditure ceilings was extended from 
February 15 to May l,165 and the report was never issued.166 There
after, the Congress failed to take any action to implement the law, 
and it remained dormant until repealed by the Legislative Reor
ganization Act of 1970.167

The simplicity and rigidity of the 1946 Act had doomed it to 
failure.168 The President may have been prevented from indulging in 
excess spending, but the Congress was restrained even more because 
it lacked the time, information, and staff necessary to make reasoned 
and responsible judgments on total spending and because it had no 
machinery either to assure its own compliance with the budget or 
to modify that budget in light of changed economic conditions.169
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In 1950 the Congress attempted to restore its control of the budget 
through the adoption of a single appropriation act that encompassed 
all of the regular appropriation bills.170 This succeeded in 1950, but 
it was abandoned thereafter because of concern that a budgetary 
breakdown would result if the President vetoed the entire bill to 
protest a single feature and because of the feelings of Congressmen 
that they had inadequate opportunity to review program merits and 
details.171
The Joint Study Committee and Legislation. The catalyst
for the 1973-1974 effort to avoid the defects of these earlier legisla
tive budget approaches was the creation of a Joint Study Committee 
on Budget Control172 after the Senate’s refusal to surrender impound
ment-type enforcement powers to the President resulted in the Con
gress’s failure to enact a debt ceiling.173 The Joint Study Committee, 
which was formed to recommend procedures for improving congres
sional control over budgetary outlay and receipt totals,174 concluded 
that effective implementation of a congressional system of priorities 
depended on the establishment of stringent floor procedures to pro
hibit the Congress from exceeding its own budget proposals; an 
alteration in the Congress’s initial fiscal year allocation could not be 
made without the support of either a two-thirds vote in either House 
or a majority in both Houses.175

The Joint Study Committee proposed to enforce budgetary disci
pline by erecting six distinct hurdles.176 First, the two concurrent 
resolutions—the first enacted early in the session and the second late 
in the session—177 setting overall budget outlay limitations and poten
tially making specific allocations to programs could not be amended 
on the floor to increase funds for one category or program unless 
either an equal decrease were made in other categories178 or an in
crease in the overall limitation and an increase in the debt ceiling or 
taxes were enacted.179 This restriction was termed the “rule of con
sistency.”180 Second, until the first concurrent resolution was adopted

170. Act of Sept. 6, 1950, Pub. L. No. 81-759, 64 Stat. 595; S. Rep. No. 579, supra 
note 140, at 12; see H.R. Rep. No. 658, supra note 140, at 28.

171. H.R. Rep. No. 658, supra note 140, at 28; cf. S. Rep. No. 579, supra note 
140, at 12.

172. Act of Oct. 27, 1972, Pub. L. No. 92-599, § 301, 86 Stat. 1324.
173. See Abascal & Kramer, supra note 16, at 1369-71.
174. See Act of Oct. 27, 1972, Pub. L. No. 92-599, § 301(b), 86 Stat. 1324.
175. Joint Study, supra note 152, at 5-6, 25-27. If a majority in both Houses 

were willing to change the allocation, it could do so by passing another bill, subject 
of course to presidential veto.

176. Id. at 4-6.
177. Id. at 3, 19-20.
178. Id. at 5.
179. Id. at 25-26.
180. Id.
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by the Congress it could consider no appropriation bill or other bill 
involving budget outlays or new budget authority.181 Third, the 
concurrent resolutions containing the outlay and budget authority 
limitations could not be amended in or by any bill other than a 
concurrent resolution.182 Fourth, after the passage of such a resolu
tion, no appropriation or similar measure could be entertained if it 
called for more to be spent or appropriated than was provided for 
in the preceding concurrent resolution.183 Fifth, expenditure limita
tions could be imposed on an individual bill basis to guarantee that 
the Congress as well as the President would adhere to those limita
tions.184 Finally, any committee report on a spending measure would 
have to correlate the appropriations with the estimated current-year 
spending that the appropriations would cause and with the applicable 
spending limit in the governing concurrent resolution.185 The report 
would also have to contain a statement by the appropriate Committee 
on the Budget that the appropriation was consistent with expendi
ture limits.186 Failure to comply with any of these rules would 
render the defaulting measure subject to a point of order so that 
the measure would be terminated legislatively unless amended to 
comply or unless two-thirds of the appropriate chamber agreed to 
override the point of order.187

181. Id. at 26; see id. at 4-6. After May 1, however, appropriation or authoriza
tion bills could be considered, subject to the President’s budget allocations and esti
mates. Id. at 4, 26. The Joint Study Committee considered the prohibition of pre
concurrent resolution appropriation bills necessary to assure that individual spending 
bills that might conflict with the ceilings would not be acted upon before the Congress 
determined its overall priorities. Id. at 26.

182. Id. at 6, 26.
183. Id.
184. Id. at 6, 27.
185. Id.
186. Id.
187. Id. at 6, 26-27.
188. S. 1541, 93d Cong., 1st Sess. (1973); H.R. 7130, 93d Cong., 1st Sess. (1973).
189. See 120 Cong. Rec. S 4291-92 (daily ed. Mar. 22, 1974) (remarks of Senator 

Percy). Compare S. 1541, 93d Cong., 1st Sess. (1973) and H.R. 7130, 93d Cong., 
1st Sess. (1973) with Congressional Budget and Impoundment Control Act of 1974, 
Pub. L. No. 93-344, 88 Stat. 297.

190. H.R. Rep. No. 658, supra note 140, at 28-29. The House Rules Committee 
did not want the budget method to inhibit the proper functioning of the Congress or 
to prevent the Congress from expressing its will on spending policy. Id. at 29.

These strict proposals of the Joint Study Committee were embodied 
in bills introduced in both legislative bodies,188 but neither bill was 
finally accepted as originally written.189 In reporting out its budget 
act in November 1973, the House Rules Committee found the Joint 
Study Committee’s objectives deserving of approval but sought a 
more workable process.190 In order to keep the budget process 
flexible and responsive to changing economic circumstances and to



174 The Georgetown Law Journal [Vol. 63:149 

maintain the value and meaning of the appropriation process, the 
Committee substituted spending targets for binding ceilings.191 The 
Committee did require that no appropriation bills providing for 
expenditures exceeding the figures contained in the first resolution 
could be enrolled or sent to the President pending conformance with 
the second budget resolution but postponed final reconciliation of 
overall spending and individual appropriations until adoption of the 
second budget resolution late in the year.192 The Committee aban
doned the remainder of the constricting rules and procedures pro
posed by the Joint Study Committee to enforce spending limits.193

191. Id. at 31-32.
192. H.R. 7130, 93d Cong., 1st Sess. §§ 127, 132-33 (1973); H.R. Rep. No. 658, 

supra note 140, at 38-40.
193. See H.R. 7130, 93d Cong., 1st Sess. §§ 132-33 (1973); H.R. Rep. No. 658, 

supra note 140, at 39-40.
194. S. Rep. No. 579, supra note 140, at 27, 41-42; see notes 177-180 supra and ac

companying text.
195. S. 1541, 93d Cong., 1st Sess. § 304 (1973); S. Rep. No. 579, supra note 140, 

at 41-42.
196. S. 1541, 93d Cong., 1st Sess. §§ 308(b), 309(b) (1973); S. Rep. No. 579, 

supra note 140, at 21, 47.
197. S. 1541, 93d Cong., 1st Sess. §§ 309(b), (c) (1973); S. Rep. No. 579, supra 

note 140, at 21-22, 47-48.

Similarly emphasizing workability, the Senate Committee on 
Government Operations eliminated the ceilings approach in favor 
of recommended targets and made the rule of consistency inapplic
able to amendments offered by individual members.194 The Com
mittee shifted the burden of maintaining budgetary consistency from 
individual members to the entire House or Senate by requiring that 
the session’s initial overall resolution achieve a consistent balance of 
outlays and revenues or be recommitted to the Committee on the 
Budget to assure such consistency.195

The Senate Committee’s version provided for enforcement of budget 
discipline at a time later than the initial budget resolution and in 
a manner similar to that proposed in the House. The Congress could 
enact appropriation bills even if they did not adhere to the limitations 
of the first concurrent resolution, but each bill would contain a 
clause preventing it from becoming effective until activated by the 
passage of a “ceiling enforcement” bill.196 A ceiling enforcement bill 
could be reported only if the total amounts of new budget authority 
and outlays contained in the appropriation bills did not exceed the 
amounts permitted by the first budget resolution or if the Appropria
tions Committees rescinded enough new budget authority to bring 
the new totals below the resolution’s ceiling.197 Failure of the ceiling 
enforcement bill to come within the expenditure level of the first 
budget resolution would cause the bill’s recommitment pending the
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Congress’s enactment of the second budget resolution. In the second 
resolution the Congress could raise the limit on new budget authority 
and outlays and suggest a greater deficit and higher debt ceiling in 
order to accommodate the new appropriations.198 The recommitted 
ceiling enforcement bill then would be reconsidered in light of the 
second budget resolution.199 Failure to reconcile the ceiling enforce
ment bill with the second resolution might result in pro rata reduc
tions of controllable expenditures.200 This two-tiered procedure was 
devised both to curtail spending within the limits set as part of a 
comprehensive budget outlook and to make certain that any effort 
to exceed those limits would be reviewed as part of an overall budget 
review and revision.201

198. S. 1541, 93d Cong., 1st Sess. § 309(d) (1973); S. Rep. No. 579, supra note 
140, at 22, 49-50.

199. S. 1541, 93d Cong., 1st Sess. § 309(e) (1973); S. Rep. No. 579, supra note 
140, at 22; see id. at 50.

200. S. 1541, 93d Cong., 1st Sess. § 309(f) (1973); S. Rep. No. 579, supra note 
140.

201. S. Rep. No. 579, supra note 140, at 22.
202. S. 1541, 93d Cong., 2d Sess. (1974).
203. Id. § 301(a); S. Rep. No. 688, supra note 142, at 6.
204. S. Rep. No. 688, supra note 142, at 18.
205. Id. at 17.
206. S. 1541, 93d Cong., 2d Sess. § 310(c) (1974); S. Rep. No. 688, supra note

142, at 6, 18-19, 52. . . . ■
207. See S. Rep. No. 688, supra note 142, at 20.

The Senate bill that emerged from the Committee on Rules and 
Administration in February 1974202 lacked stringent consistency re
quirements, called for ascertainment of “appropriate” levels of new 
budget authority and outlays rather than limitations,203 and was 
silent on ceiling enforcement processes. Because the Committee 
was concerned about creating an overly rigid situation, it permitted 
appropriation bills to become law even if inconsistent with the first 
budget resolution.204 The Congress could rescind new budget 
authority to come within the first budget resolution but was not 
required to do so.205 The time for reporting the second budget 
resolution became most significant; at that time the Congress could 
order rescission legislation from the authorizing committees, could 
increase the spending levels set by the resolution, or could direct 
the House Ways and Means or the Senate Finance Committee to 
adjust the public debt limit or change revenues.206 Outlay ceilings 
in spending bills were replaced by congressional rescission authority 
in order to preclude the President’s use of the ceilings to withhold 
spending from prior years’ budget authority.207 The somewhat rigid 
structure of the earlier bill was considerably loosened as its imprac- 
ticality became clear.
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The New Legislative Budget Process. The law as passed
differed substantially from the original Joint Study Committee ver
sion. Budget and appropriation decisions would be coordinated since 
individual appropriation bills for the fiscal year under consideration 
would not be in order on the floor prior to the adoption of the first 
budget resolution,208 but flexible levels of total budgetary authority 
and outlays would only guide, not bind the Congress in its considera
tion of individual appropriation bills.209 Further, the House did not 
have to consider the internal mathematical consistency of the first 
budget resolution, although the Senate did.210 The Congress could 
provide in the first resolution that no new budget or spending 
authority could become law until the adoption of the second con
current resolution or the completion of reconciliation, which would 
be necessary if the second budget resolution directed a change in 
budget authority, entitlements, total revenues, or the public debt 
limits.211

208. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93- 
344, § 303(a), 88 Stat. 309; S. Rep. No. 924, supra note 141, at 60; 120 Cong. Rec. 
H 5181 (daily ed. June 18, 1974) (remarks of Representative Bolling). The bill 
also bound the House Appropriations Committee to complete, "to the extent practi
cable,” action on all regular appropriation bills before reporting the first such bill to 
the House floor. See Congressional Budget and Impoundment Control Act of 1974, 
Pub. L. No. 93-344, § 307, 88 Stat. 313.

209. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 301, 310, 88 Stat. 306; 120 Cong. Rec. H 5181 (daily ed. June 18, 
1974) (statement of Representative Bolling); id. at H 5191 (daily ed. June 18, 1974) 
(remarks of Representative Whitten); id. at S 3833-34 (daily ed. Mar. 19, 1974) 
(remarks of Senator Ervin).

210. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93- 
344, § 305(e), 88 Stat. 312; S. Rep. No. 924, supra note 141, at 61.

211. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 301(b)(1), 88 Stat. 306; S. Rep. No. 924, supra 141, at 57-58, 63.

212. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, § 311, 88 Stat. 316; S. Rep. No. 924, supra note 141, at 64.

213. See S. Rep. No. 924, supra note 141, at 64-65; S. Rep. No. 579, supra note 
140, at 23.

The resulting system differs greatly from a pure legislative budget 
process because it allows the Congress to reverse itself and overturn 
prior budget decisions with relative ease; the Congress usually does 
not have to take special steps or obtain the large majorities generally 
required to repeal what has already been enacted. Only at the time 
of the second budget resolution do the Congress’s budget decisions 
become firm. Then the Congress is forbidden to undermine its self
imposed maximum on total new budget authority or budget out
lays.212 This system prevents resort to major supplemental and 
deficiency appropriations unless the Congress is willing to prepare 
a third budget resolution for the fiscal year.213

The critical element, of course, is that the Congress, rather than 
the President, possesses the power to change the budget. The 
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prescribed procedures leave no room for the President to adopt a 
silent budget resolution that contravenes the one approved by the 
Congress.214 No provision grants the Executive power to rescind 
new authority and thereby terminate or cripple previously enacted 
programs; the legislation bestows that power exclusively upon the 
Congress. The President’s role is limited to the submission of two 
documents to the Congress—his continuation of existing level services 
budget, which sets forth estimates of the outlays required to maintain 
the programs and activities already in operation,215 and his traditional 
budget containing his line item recommendations.216

214. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 2, 301-11, 1002, 1012, 1023, 88 Stat. 298, 306, 332.

215. See id. § 605(a).
216. See id. § 601, amending Budget and Accounting Control Act of 1921, § 201, 

31 U.S.C. § 11 (1970).
217. 343 U.S. 579, 586 (1951).
218. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585-86 (1951); 

id. at 609 (Frankfurter, J., concurring); Abascal & Kramer, supra note 16, at 1566-68.

If the strand of Youngstown Sheet & Tube Co. v. Sawyer217 that 
focuses on the authority actually granted to the Executive by the 
Congress is applied, the Executive is entitled to recommend budget 
limitations but has no power to go beyond that specific, narrow, and 
consciously bestowed authority. The Executive acts in a manner the 
Congress has not authorized when he implements his suggested levels 
of total budget outlays and total new budget authority by withhold
ing funds from particular programs. The Executive’s exercise of such 
power transcending the congressionally granted authority and contra
vening contrary congressional actions involving a particular program 
flouts the Youngstown standard and constitutes action both uncon
stitutional and violative of the budget control statute.

The budget control provisions of the law, therefore, themselves 
supply a negative inference against impoundment. If the President 
can take certain actions while the Congress is entrusted with others, 
the President is not entitled to usurp the functions allocated to the 
Congress. Rescission authority is vested solely in the Congress; the 
President must restrict himself to recommending. The budget con
trol provisions of the new law, therefore, add considerable support to 
the legal attack upon impoundment.
Impoundment Control. That title X of the new law directly
confronts control of impoundment suggests that the second part of 
the Youngstown test, the determination of whether the Congress has 
forbidden the Executive to do precisely what he has done, is met.218 
The impoundment control provisions, however, are more ambiguous 
than are those dealing with budget control. The ambiguity results 
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from the need of the branches to compromise and reconcile their 
individual approaches to impoundment.219

219. See 120 Cong. Rec. S 11222 (daily ed. June 21, 1974) (remarks of Senator 
Ervin); id. at H 5182-83 (daily ed. June 18, 1974) (remarks of Representative 
Bolling).

220. See H.R. 8480, 93d Cong., 1st Sess. §§ 101-02 (1973); H.R. 7130, 93d Cong., 
1st Sess. §§ 201-02 (1973). Sixty days can stretch to five months across two sessions 
since adjournments to a specified date are excluded from the count and a new session 
retriggers the 60 days. Cf. Congressional Budget and Impoundment Control Act of 
1974, Pub. L. No. 93-344, § 1011(5), 88 Stat. 333.

Proposed amendments that would have required disapproval by concurrent resol
ution passed by both Houses rather than by a simple resolution passed by one were 
rejected. See 119 Cong. Rec. H 6574-77 (daily ed. July 24, 1973) (Representative 
Anderson’s amendment); id. at H 6625 (daily ed. July 25, 1973) (Representative 
Anderson’s motion to recommit); id. at H 10705-06 (daily ed. Dec. 5, 1973) (Repre
sentative Anderson’s amendment). Opponents of the amendments warned that the 
President could veto a congressional negation of an executive impoundment if the 
negation were delivered in the form of a concurrent resolution. See 119 Cong. Rec. 
H 10705 (daily ed. Dec. 5, 1973) (remarks of Representative Eckhardt). According 
to section 396 of Jefferson s Manual, a concurrent resolution is not legislative in nature, 
and thus is not sent to the President for approval. Rather, it represents a means “of 
expressing fact, principles, opinions, and purposes of the two Houses,” not an order 
to the President. L. Deschler, Jefferson’s Manual § 396, in H. Doc. No. 402, 
90th Cong., 2d Sess. 179-80 (1969). Senator Ervin advised the House Rules Com
mittee, however, that any resolution passed by both the House and the Senate and 
carrying legislative effect must be sent to the President for his approval or his veto. 
Senator Ervin commented, “[RJegardless of whether you called it a concurrent reso
lution or a joint resolution—no resolution of the two houses can be given any legislative 
effect if it has not been approved by the President or passed by the required majority 
over his veto.” Cong. Quarterly 2067 (July 28, 1973). If the disapproving 
resolution were to have the legislative effect of preventing the President from im
pounding funds, it would have to be subject to his veto.

221. See H.R. Rep. No. 658, supra note 140, at 41.
222. See 119 Cong. Rec. H 6598-6603 (daily ed. July 25, 1973) (Representative

Pickle’s amendment). ...... .

In July and December 1973, the House passed bills containing anti
impoundment features that gave the President the authority to take 
action delaying or effectively precluding the obligation or expenditure 
of authorized budget authority, so long as he reported such action 
to both Houses within 10 days and ceased the impoundment if either 
chamber passed a simple resolution disapproving the impoundment 
within 60 days after the President reported his action.220 The House 
labelled this a negative mechanism and justified it as permitting the 
Congress to focus on critical impoundments without becoming sub
merged in a host of trivial ones.221

In July 1973 the House refused to support an amendment designed 
to transform the negative mechanism into a positive one denying the 
President authority to impound unless the Congress, by concurrent 
resolution, approved an impoundment,222 and the amendment was 
not reoffered in December. The Senate, on the other hand, four 
times supported anti-impoundment proposals that would have placed 
the burden on the Executive to obtain congressional approval of 
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impoundment of funds.223 The first three bills considered would have 
required the Executive to secure passage of a concurrent resolution 
supporting the impoundment within 60 days to prevent the expiration 
of the authority to impound.224 This still conferred limited impound
ment power on the Executive.225 226 In the fourth bill the Senate de
clined to yield the Executive even that much power and required 
the Executive to obtain, prior to impoundment, actual legislation 
from the Congress rescinding or reducing a particular appropria
tion.220 This final Senate version of impoundment control did not 
delineate any procedures for handling rescission of budget 
authority227 and was silent about whether deferrals of budget author
ity were to be considered rescissions or reductions, although the 
broad thrust of the bill’s term establishment of “reserves” indicated 
that it was intended to cover all executive actions that had the effect 
of delaying obligation or expenditure of funds.228

223. See S. 929, 93d Cong., 1st Sess. (1973); S. 373, 93d Cong., 1st Sess. (1973);
H.R. 8410, 93d Cong., 1st Sess. (1973); S. 1541, 93d Cong., 2d Sess. (1974); 119
Cong. Rec. S 6740-42 (daily ed. Apr. 5, 1973) (S. 929); id. at S 8871-75 (daily 
ed. Mav 10, 1973) (S. 373); id. at S. 12169, 12220 (daily ed. June 27, 1973) (H.R. 
8410); 120 Cong. Rec. S 4319-20 (daily ed. Mar. 22, 1974) (S. 1541).

224. See S. 373, 93d Cong., 1st Sess. § 102 (1973); S. 929, 93d Cong., 1st Sess.
(1973); H.R. 8410, 93d Cong, 1st Sess. (1973).

225. See 120 Cong. Rec. S 3836 (daily ed. Mar. 19, 1974) (remarks of Senator 
Ervin).

226. See S. 1541, 93d Cong, 2d Sess. § 1001 (1974); 120 Cong. Rec. S 4089-93 
(daily ed. Mar. 21, 1974) (Senator Roth’s amendment).

227. See 120 Cong. Rec. H 5179 (daily ed. June 18, 1974) (remarks of Repre
sentative Bolling).

228. See S. 1541, 93d Cong, 2d Sess. § 1001 (1974); S. Rep. No. 688, supra 
note 142, at 72-75; 120 Cong. Rec. S 4295 (daily ed. Mar. 22, 1974) (remarks of 
Senators Ervin and Magnuson); id. at S 3835-36 (daily ed. Mar. 19, 1974) (remarks 
of Senator Ervin).

229. See 120 Cong. Rec. S 11222 (daily ed. June 21, 1974) (remarks of Senator 
Ervin); id. at H 5180, 5182 (daily ed. June 18, 1974) (statement of Representative 
Bolling).

230. See Anti-Deficiency Act, 31 U.S.C. § 665(c)(2) (1970), as amended, Con
gressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, § 1002, 
88 Stat. 332.

The version of the impoundment control measures that emerged 
from conference combined features of both the House and Senate 
bills. The object was to maintain the Executive’s capability to man
age the federal bureaucracy while eliminating the need for the Con
gress to reaffirm its past decisions in the face of an Executive’s exer
cise of a nonexistent impoundment power.229 The complex solution 
was to divide all executive actions that resulted in withholding, 
delaying, or precluding the obligation or expenditure of budget 
authority into the following three categories: the establishment of 
routine reservations of budget authority by apportionment of an ap
propriation pursuant to the Anti-Deficiency Act as modified,230 the 
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recommendation of and request for rescission of all or part of any 
budgetary authority for program or policy reasons,231 and the defer
ral of budget authority for a period not to exceed the end of the 
fiscal year in which the deferral occurs.232 The significance of the 
delineation of these categories lies in the fact that each category trig
gers different limitations upon the President and different congres
sional procedures to determine the viability of a particular executive 
action.

231. Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 1012, 88 Stat. 333.

232. See id. § 1013. See generally 120 Cong. Rec. S 11222 (daily ed. June 24, 
1974) (remarks of Senator Ervin).

233. 31 U.S.C. § 665(c)(2) (1970).
234. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 

No. 93-344, § 1002, 88 Stat. 332, amending Anti-Deficiency Act, 31 U.S.C. § 665(c) 
(2) (1970).

235. S. Rep. No. 688, supra note 142, at 72-73; H.R. Rep. No. 658, supra note 
140, at 19-20; 120 Cong. Rec. S 4092 (daily ed. Mar. 21, 1974) (remarks of Senator 
Muskie); id. at S 3835 (daily ed. Mar. 19, 1974) (remarks of Senator Ervin).

236. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 1013(a), (b), 88 Stat. 335.

237. See id. § 1012(b); 120 Cong. Rec. S 11228 (daily ed. June 21, 1974) 
(remarks of Senator Metcalf); id. at S 11222, 11230 (daily ed. June 21, 1974) (re
marks of Senator Ervin); id. at H 5182 (daily ed. June 18, 1974) (statement of 
Representative Bolling).

238. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, § 1012(a), 88 Stat. 333.

Routine reservations fall under the terms of the Anti-Deficiency 
Act.233 In the impoundment control act, the Congress amended the 
Anti-Deficiency Act to continue the authority to make reservations “to 
provide for contingencies, or to effect savings whenever savings are 
made possible by or through changes in requirements or greater 
efficiency of operations,” but to delete the existing authority to estab
lish reserves in light of “other developments.”234 The amendment 
was intended to obviate executive reliance upon that vague clause 
as authority for the establishment of reserves in response to economic 
or policy developments; the establishment of reserves to meet eco
nomic or policy objectives, according to the Congress, represented an 
abuse of impoundment authority and an encroachment upon the con
gressional power to determine national financial policies and prior
ities.235

Temporary deferrals of budget authority for less than a full fiscal 
year are effective if not disapproved by a vote of one of the Houses 
of Congress.236 In contrast, presidential recommendations to rescind 
budget authority do not take effect until both Houses by majority 
vote approve them by enacting a rescission bill or a joint resolu
tion.237 The President must transmit to the House and Senate a 
special message detailing the nature of each proposed rescission, its 
purpose, and its fiscal, economic, and budgetary effect.238 Thereafter, 
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the Congress has 45 days within which to give effect to the President’s 
recommendations in whole or in part by eliminating or reducing the 
appropriation in question.239 In the interim the President must con
tinue to spend the appropriation in accordance with the program 
objectives fixed by the Congress.240 Should the Congress fail to act, 
the recommendation falls, the full appropriation previously approved 
remains in effect, and the President is limited to making routine 
reservations for that appropriation under the tightened provisions of 
the Anti-Deficiency Act.241

239. See id. §§ 1011(3), 1011(5), 1012(b), 1017.
240. See 120 Cong. Rec. S 11228 (daily ed. June 21, 1974) (remarks of Senator 

Metcalf).
241. Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 

93-344, § 1012, 88 Stat. 333; see Anti-Deficiency Act, 31 U.S.C. § 665(c)(2) (1970), 
as amended, Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, § 1002, 88 Stat. 332.

242. See 120 Cong. Rec. S 11222, 11229-30 (daily ed. June 21, 1974) (remarks of 
Senators Ervin, chief sponsor, and McClellan) (comparing situations in which sections 
1012 and 1013 are triggered).

For example, if the President were to review a REAP appropriation of $225 million 
in January and announce that $150 million would be made immediately available for 
obligation but that $85 million would be held back until the fall and released then 
if necessary as an incentive for farmers to undertake land conservation and anti
pollution practices, the action of withholding $85 million from obligation arguably 
would constitute a rescission of budget authority. Farmers would plan their conserva
tion efforts in light of the reduced funds available in the spring, rather than count 
on the additional availability of $85 million in the fall. Delayed release of the 
appropriation would cut the program’s impact by approximately one-third and thereby 
undercut full achievement of the goals the Congress had in mind when it enacted 
the REAP. However short-lived the actual delay, its programmatic impact would be 
permanent. The delay therefore would be deemed a rescission, not a deferral.

243. See id. at S 11229-30.

Since the authority of the President to rescind is more severely 
circumscribed by the Act than is his power to make routine reserva
tions or his right to make temporary deferrals, it is not surprising to 
find that the chief sponsor of the measure in the Senate asserted that 
all executive failures to spend or delays in spending that had the 
effect of retarding the implementation of all or part of enacted pro
grams were to be treated as rescission recommendations.242 The 
broad sweep of this concept of rescission, including within it all de
ferrals that would extend to or beyond the end of a fiscal year or that 
would have an adverse effect on a program,243 is essential if prior 
congressional approval of any executive attempt not to utilize ap
propriations is to be assured. The critical problem is that the vital 
distinction between rescission and deferral is blurred in the statute 
because the phrase ‘‘deferral of budget authority” is utilized as the 
generic equivalent of impoundment and is defined to encompass both 
rescissions, which demand concurrent approval, and deferrals, which 
are effective if not disapproved. In an exchange between Senators 
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Ervin and McClellan on the Senate floor, the hardcore definitional 
distinctions between the two categories emerged. Rescission was 
viewed as the broad, residual category, while deferral was defined 
more narrowly to cover only withholdings of multiyear appropriations 
for no longer than the fiscal year in which they were made or other 
temporary withholdings that could not impair the achievement of 
authorized program goals.244 The two Senators agreed, however, 
that the law contained possible ambiguities relating to this distinction 
between rescission and deferral.245 246

244. See id.
245. Id. at S 11230 (remarks of Senators Ervin and McClellan). Senator McClellan, 

suggesting language that might have been added to clarify the situation, stated that 
“[i]f the Senator [Ervin] had the bill back on the drafting board, I think maybe 
that language [narrowing the “deferral” concept] should have been inserted.” Senator 
Ervin responded, “It might have been better to put it in, but I think it is implied.” 
Id.

246. See id. at S 11222 (remarks of Senator Ervin); id. at H 5182 (daily ed. 
June 18, 1974) (statement of Representative Bolling).

247. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 1013(b), 1016, 88 Stat. 335, 336.

248. Any other party could initiate litigation, however. 120 Cong. Rec. S 11222 
(daily ed. June 21, 1974) (remarks of Senator Ervin) (the authority of the Comp
troller General “is not intended to infringe upon the right of any other party to 
initiate litigation”).

249. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, § 1015, 88 Stat. 336.

The fundamental ambiguity of the law means that the Executive 
still has considerable room to maneuver; he can label as a deferral 
an action Senators Ervin and McClellan would deem to be a rescis
sion. Both the House and the Senate viewed the legislation as a 
workable law that, by restricting the Executive’s budget role and by 
restoring the Congress to its traditional position as spending policy 
decision maker, would constitute a final solution to the impoundment 
problem.240 The Act, however, still allows the Executive to compel 
the Congress either to act to disapprove what he terms a deferral, or 
to resort to the courts to challenge his interpretation of the law.247
Procedure in the Courts. The Congress will be represented
in court by the Comptroller General,248 who will bear the responsi
bility for determining that the President has abused his authority by 
sending up a deferral special message when a rescission special mes
sage is appropriate and for informing the Congress of the circum
stances surrounding the President’s confusion of rescission with de
ferral or the President’s failure to notify the Congress in any way 
of the deferral of budget authority.249 After a lapse of 25 calendar 
days from the time the Comptroller General first explains the situa
tion in a statement to the Congress, the Comptroller General can 
bring a civil suit in the United States District Court for the District 
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of Columbia to assure the availability of the budget authority for 
obligation.250 The suit will take precedence over all other civil 
cases.251

250. Id. § 1016.
251. See id.
252. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 

No. 93-344, §§ 301(b), 310(a), (c), 88 Stat. 306-07, 315-16; cf. Pennsylvania v. 
Weinberger, 367 F. Supp. 1378, 1379 (D.D.C. 1973) (whether Congress had man
dated that a specific amount of funds be apportioned and disbursed under the 
applicable statute); Pennsylvania v. Lynn, 362 F. Supp. 1363, 1369 (D.D.C. 1973) 
(whether Congress had delegated to the Executive the power to withhold appropriated 
funds); National Council of Community Mental Health Centers, Inc. v. Weinberger, 
361 F. Supp. 897, 901, 903 (D.D.C. 1973) (whether specific funds had been 
appropriated with the affirmative direction that they be spent within the fiscal year).

253. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 
No. 93-344, §§ 1012(a), 1013(a), 88 Stat. 333, 334.

254. See id. § 1013.
255. See id. § 1012.
256. See id.

• 257. See id. § 1012(a).

The differences between the burden of proof the Comptroller 
General will have to meet in a suit under the Act and the burden liti
gants now must carry and between the issues a court will concentrate 
on in a suit under the new law and the questions the courts now deem 
crucial suggest that the new impoundment control law will have a 
significant impact upon future decisions. In court the Comptroller 
General will have to prove the existence of the underlying authoriza
tion, the appropriation, either the Congress’s completion of the 
reconciliation process with the appropriation intact or the Congress’s 
unwillingness to halt implementation of the appropriation pending 
reconciliation, and the President’s refusal to expend the appropriation 
in full.252 The Comptroller General also will have to prove as more 
reasonable than not his contention that the President’s action or in
action effectively will undermine achievement of the program’s 
stated purposes and thereby frustrate the Congress’s intent.253

The President in reply can argue only that his delay of spending 
actually is a deferral because it is temporary, does not have sub
stantial impact on program goals, and is not in derogation of his 
congressionally delegated authority.254 The President cannot argue 
that other statutory policies such as inflation control support his 
action or that the program is in some way defective and harmful to 
the public interest.255 256 The new law also forecloses the President 
from asserting in court that all or part of the budget authority “will 
not be required to carry out the full objectives or scope” of the pro
gram,250 although the President can make this argument to the Con
gress when he presents his rescission recommendation.257 If there 
is no question that an appropriation exists and that the President is 
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withholding or delaying the obligation or expenditure of budget 
authority, the court and the parties will focus solely on the issue of 
whether the withholding or delaying of budget authority frustrates 
program purposes. If the court finds that it does, the court will have 
to declare the President’s act a rescission and order the President to 
spend the appropriation as enacted unless and until the Congress 
reduces or terminates the appropriation.258

258. See id. § 1016.
259. See id. § 1013(b).
260. Id. § 1001(1).
261. Id. § 1001(2).
262. See id. § 1002, amending Anti-Deficiency Act, 31 U.S.C. § 665(c)(2) (1970).

The new law would accomplish what the cases until now have 
failed to achieve—a shift of the courts’ attention from whether the 
Congress specifically mandated the President to spend the full amount 
of a particular appropriation. The quest for a mandate placed the 
onus on the Congress; if the President impounded a program’s funds 
and a court found that the authorization or appropriation did not 
contain a mandate to spend, the Congress had to reenact the legisla
tion to add a mandate. Reenactment would break the appropriation 
nexus and permit the President to exercise a second veto over the 
reenacted program in isolation. Under the new impoundment con
trol law a court will direct itself to what should always have been 
the central issue—whether the President’s impoundment action pre
vents fulfillment of the program’s stated purposes or merely is a tem
porary deferral that will not affect substantially the program or the 
implementation of the Congress’s goals. Even if the court concludes 
that the President’s action is only a deferral, the Congress can over
ride the President’s deferral through one chamber’s reconfirmation 
of its prior decision that the funds should be made available.259

Conclusion

The disclaimer provisions of the Congressional Budget and Im
poundment Control Act of 1974 state that the law does not assert or 
concede the President’s constitutional right to impound;200 nor does 
the law ratify or approve any impoundment executed by the President 
unless pursuant to existing statutory authorization.201 In reality, how
ever, the 1974 Act is the final nail in the coffin of the constitutional 
prerogative to impound and leaves for judicial resolution only the 
statutory question of where rescission ends and deferral begins. The 
only previously viable statutory authority for presidential reservation 
of part of an appropriation, the Anti-Deficiency Act, has been severely 
circumscribed as a basis for impoundment.202 By rejecting the execu
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tive budget in 1921,203 the item veto at least 157 times,204 any pro
vision of flexible spending authority during the enactment of the 
Employment Act of 1946,205 and a spending ceiling in 1972,260 and 
by enacting amendments to the Anti-Deficiency Act in 1950207 and 
in 1974,208 the Economic Stabilization Act of 1970,263 264 265 266 267 268 269 and the Con
gressional Budget and Impoundment Control Act of 1974,270 271 the Con
gress has both rejected the notion that the President has any inherent, 
emergency power to impound and provided alternative, even if less 
efficacious, means for avoiding the adverse economic consequences 
of federal spending. If 'Youngstown Sheet 6- Tube Co. v. Sawyer211 
retains any force, then the Congress has had and must continue to 
have the last word. As Justice Jackson remarked in concluding his 
concurring opinion in Youngstown:

263. See Abascal & Kramer, supra note 16, at 1566, 1595-1604.
264. See id. at 1562-64.
265. 15 U.S.C. §§ 1021-24; see Abascal & Kramer, supra note 16, at 1615-17.
266. See Abascal & Kramer, supra note 16, at 1569-71.
267. Act of Sept. 6, 1950, § 1211, 31 U.S.C. § 665 (1970), amending Anti

Deficiency Act, ch. 510, § 3, 34 Stat. 49 (1906); see Abascal & Kramer, supra note 
16, at 1606-10.

268. Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 
93-344, § 1002, 88 Stat. 332, amending Anti-Deficiency Act, 31 U.S.C. § 665(c)(2) 
(1970); see notes 233-235 supra and accompanying text.

269. Pub. L. No. 91-379, 84 Stat. 799, as amended, Economic Stabilization Act 
Amendments of 1971, Pub. L. No. 92-210, 85 Stat. 744, as amended, Economic 
Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 Stat. 27; see Abascal & 
Kramer, supra note 16, at 1571-73.

270. Pub. L. No. 93-344, 88 Stat. 297.
271. 343 U.S. 579 (1952).
272. Id. at 655 (Jackson, J., concurring).

With all its defects, delays and inconveniences, men have dis
covered no technique for long preserving free government except 
that the Executive be under the law, and that the law be made by 
parliamentary deliberations.
Such institutions may be destined to pass away. But it is the 
duty of the Court to be last, not first, to give them up.272





COMMENTS

INVOLUNTARY BANKRUPTCY UNDER THE 
PROPOSED BANKRUPTCY ACT

The Commission on the Bankruptcy Laws of the United States, estab
lished by the Congress to revise the Bankruptcy Act,1 has proposed new 
legislation, the Proposed Bankruptcy Act ot 1973 (Proposed Act),2 that 
would significantly change the present involuntary bankruptcy provi
sions.3 The Commission seeks to increase substantially the proceeds 
that creditors receive in involuntary liquidations by allowing an involun
tary bankruptcy adjudication at an earlier stage in a debtor’s financial 
decline.4 To obtain an involuntary bankruptcy adjudication, a creditor 

1. Act of July 24, 1970, Pub. L. No. 91-354, 84 Stat. 468, as amended, Act of 
Mar. 17, 1972, Pub. L. No. 92-251, 86 Stat. 63; see Bankruptcy Act, 11 U.S.C. §§ 1- 
1255 (1970). The Commission was composed of three presidential appointees, four 
Congressmen, and two members appointed by the Chief Justice of the Supreme Court. 
See Act of July 24, 1970, Pub. L. No. 91-354, § 2(a), 84 Stat. 468. See generally 
Cyr, The Bankruptcy Act of 1973: Back to the Drafting Board, 48 Am. Bankr. L.J. 
45, 46-52 (1974).

2. Report of the Comm’n on the Bankruptcy Laws of the United States, H.R. 
Doc. No. 137, pt. II, 93d Cong., 1st Sess. (1973) [hereinafter cited as Proposed Act]. 
The Proposed Bankruptcy Act of 1973 (Proposed Act) was introduced into the 
House of Representatives as House bill 10792 and into the Senate as Senate bill 
2565 and will be reintroduced into the 94th Congress. H.R. 10792, 93d Cong., 1st 
Sess. (1973); S. 2565, 93d Cong., 1st Sess. (1973).

The Commission also has submitted a report elucidating the Proposed Act. Report 
of the Comm’n on the Bankruptcy Laws of the United States, H.R. Doc. No. 
137, pt. I, 93d Cong., 1st Sess. (1973) [hereinafter cited as Commission Report].

3. Compare Bankruptcy Act §§ 3-5, 11 U.S.C. §§ 21-23 (1970) (petition require
ments for involuntary liquidations) with Proposed Act §§ 4-205 to -210 (petition 
requirements for involuntary liquidations and reorganizations).

The Bankruptcy Act is divided into separate chapters, each containing a petition 
section, for liquidation, reorganization, arrangement, and wage-earner plan relief. 
§ 3, 11 U.S.C. § 21 (1970) (involuntary liquidations); id. § 130, 11 U.S.C. § 530 
(1970) (corporate reorganizations); id. § 323, 11 U.S.C. § 723 (1970) (voluntary 
arrangements); id. § 623, 11 U.S.C. § 1023 (1970) (wage-earner plans). The 
Proposed Act, organized differently, has only one petition section for all types of 
relief. See Proposed Act §§ 4-205 to -210. Provisions for each type of relief, 
however, are in separate chapters. See, e.g., id. ch. V (liquidations); id. ch. VI 
(wage-earner plans); id. ch. VII (corporate and noncorporate reorganizations com
bined in one chapter).

4. Commission Report, supra note 2, at 186-89. Under the Bankruptcy Act, the 
general creditor in a business assets bankruptcy can expect only an eight percent 
return on claims alleged and proved. See D. Stanley & M. Girth, Bankruptcy: 
Problems, Process, and Reform 129-30 (1971). In an assets bankruptcy the estate 
of the debtor realizes an amount greater than that needed to cover administrative 

[187]
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would no longer be required to prove an act of bankruptcy5 or the 
debtor’s balance sheet insolvency, an excess of total liabilities over total 
assets.6 Instead, a creditor could propel a debtor into involuntary bank
ruptcy by proving that the debtor suffers from equity insolvency,7 a 
current inability to meet obligations,8 and by demonstrating that the 
requested liquidation would be in the best interests of the debtor and 
his creditors.9

costs. About 56 percent of all business bankruptcies are assets bankruptcies. In 
the remaining bankruptcies only those creditors who reclaim secured property receive 
payment. Id. at 124-27. The Commission ascribes the low rate of return to the 
requirement that balance sheet insolvency be proved as an element of the acts of 
bankruptcy. CommissiOxN Report, supra note 2, at 188-89; see Bankruptcy Act 
§ 1(19), 11 U.S.C. § 1(19) (1970).

5. Under the Bankruptcy Act a creditor may obtain an adjudication if he can 
show one of the following acts of bankruptcy: (1) a fraudulent transfer or conceal
ment of property; (2) a grant of a preference, which is a transfer by an insolvent 
debtor enabling one creditor to recover a greater percentage of the debts owed 
him than other creditors receive of the debts owed them; (3) a failure by the in
solvent debtor to satisfy a judgment lien; (4) a general assignment for the benefit 
of creditors; (5) the appointment of a receiver for an insolvent debtor; or (6) a 
written admission of willingness to be adjudicated a bankrupt. §§ 3(a) (l)-(6), 
11 U.S.C. §§ 21(a)(l)-(6) (1970).

The acts of bankruptcy frequently have been attacked as commercially irrelevant 
relics of medieval law. See J. MacLachlan, Handbook of the Law of Bankruptcy 
§§ 64-72 (1956); Treiman, Acts of Bankruptcy: A Medieval Concept in Modern 
Bankruptcy Law, 52 Harv. L. Rev. 189 (1938); Note, “Acts of Bankruptcy” in 
Perspective, 67 Harv. L. Rev. 500, 504 (1954). In some circumstances, however, 
the acts of bankruptcy may serve to protect creditor equality. See Landers, The 
New Bankruptcy Rules: Relics of the Past as Fixtures of the Future, 57 Minn. L. 
Rev. 827, 841-42 (1973); notes 46-48 infra and accompanying text.

6. See Proposed Act § 4-205. Under the present Act the petitioner must prove 
balance sheet insolvency as an element of the second (preferential transfer) and 
third (unsatisfied lien) acts of bankruptcy. Bankruptcy Act §§ 3(a)(2), (3), IL 
U.S.C. §§ 21(a)(2), (3) (1970). Balance sheet solvency is a defense to the 
first act of bankruptcy (fraudulent transfer). Id. § 3(c), 11 U.S.C. § 21(c) (1970). 
By abolishing the acts of bankruptcy, the Proposed Act dispenses with the balance 
sheet insolvency test. See Proposed Act § 4-205. The Proposed Act would retain 
only two of the former six acts of bankruptcy—the fourth (general assignment) 
and fifth (appointment of receiver)—and the provisions for these acts would not 
incorporate a requirement that insolvency be proved. Id. §§ 4-205(c)(3)(A), 
(B). Compare id. with Bankruptcy Act §§ 3(a)(4), (5), 11 U.S.C. § 21(a)(4), 
(5) (1970).

7. See Proposed Act §§ 4-205(c)(l), (2).
8. Traditionally, a debtor is considered equity insolvent if he cannot meet, by 

use of available assets or of honest credit, his debts as they fall due or mature in 
the usual course of business. See United States v. Anderson, 119 F.2d 343, 345 
(7th Cir. 1941); In re Lea Fabrics, Inc., 226 F. Supp. 232, 237 (D.N.J. 1964); 
1 W. Collier, Bankruptcy fl 1.19[1] (14th ed. 1971); 15A Fletcher, Cyclopedia 
of the Law of Private Corporations § 7360, at 11-12 (1967); Note, Insolvency- 
Receivership-Types of Insolvency, 15 N.C.L. Rev. 199 (1937).

9. Proposed Act § 4-208(a).
10. See Commission Report, supra note 2, at 188-89.

Its concern with increasing liquidation returns to creditors motivated 
the Commission to propose the substitution of equity insolvency for bal
ance sheet insolvency as the involuntary petition requirement.10 The 
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attempt to increase distributable assets on liquidation, however, may 
sacrifice three of the strong points of the Bankruptcy Act. First, the 
Proposed Act may no longer protect firms in temporary financial diffi
culty from improvident liquidation. Second, because the Proposed Act 
eliminates as grounds for an involuntary petition the preferential trans
fer and unsatisfied lien acts of bankruptcy,11 the Bankruptcy Act’s pro
tection of creditor equality may be diminished. Third, because the 
Proposed Act substitutes broad judicial discretion for the Bankruptcy 
Act’s more precise statutory standards, some of the Act’s certainty and 
uniformity of application may be lost.12 In considering whether to pass 
the Proposed Act, the Congress should, therefore, analyze the relative 
importance to the bankruptcy function of statutory precision, of credi
tor equality, and of increased liquidation returns to creditors.

11. Proposed Act § 4-205. Compare id. with Bankruptcy Act §§ 3(a)(2), (3), 
11 U.S.C. §§ 21(a)(2), (3) (1970).

12. See 1 W. Collier, supra note 8, 1.19, 3.03; Moore & Tone, Proposed
Bankruptcy Amendments: Improvement or Retrogression?, 57 Yale L.J. 683, 708-10 
(1948) (acts of bankruptcy provide objective standards for the propriety of in
voluntary adjudications).

13. See Commission Report, supra note 2, at 188.
14. See 1 W. Collier, supra note 8, f 1.19[1].
15. Commission Report, supra note 2, at 186-89; see In re Dover Boiler Works, 

Inc., 38 F. Supp. 701, 705 (D.N.J. 1941); E. Altman, Corporate Bankruptcy 
in America 3 (1971); 1 W. Collier, supra note 8, f 1.19(5]; Bonbright & Pickett, 
Valuation to Determine Solvency Under the Bankruptcy Act, 29 Colum. L. Rev. 
582, 598-622 (1929); Levit, The Archaic Concept of Balance Sheet Insolvency, 47 
Am. Bankr. L.J. 215, 218-23 (1973).

Since an act of bankruptcy such as a preferential transfer is often easily concealed 
from nonpreferred creditors, the requirement that an act of bankruptcy be proved 
may also delay the petition. See Landers, supra note 5, at 841-42. The modifica
tion of the Bankruptcy Act to provide extensive discovery rights to a creditor showing 
probable cause to believe a preference has been granted would remedy this difficulty 
without abolishing the acts of bankruptcy. Equity insolvency, or even nonpayment 
of a single debt, could constitute the required probable cause.

Where the petition is delayed, a debtor might use the delay to exploit a failing 
firm’s assets. See Techincal Color & Chem. Works, Inc. v. Two Guvs From Mas
sapequa, Inc., 327 F.2d 737, 739 (2d Cir. 1964) (salaries to wives, payments to 
other relatives on nonexistent loans, inflated rent to corporation owned by debtor’s 
principals alleged).

The insolvency test of the Bankruptcy Act allegedly results in low 
distributable assets because creditors cannot prove balance sheet in
solvency until the last stages of a troubled debtor’s decline, after most of 
his assets have been dissipated.13 Since equity insolvency encompasses 
less severe financial difficulties than does balance sheet insolvency,14 
and consequently occurs at an earlier stage of the debtor’s decline, a 
petition based on equity insolvency could be filed while some of the 
debtor’s assets remained for distribution. Arguably, the balance sheet 
insolvency test further diminishes liquidation returns because the diffi
culty of proving balance sheet insolvency discourages creditors from 
seeking timely involuntary adjudications.15 Elements of the balance 
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sheet evaluation, such as the value of real property, of accounts receiv
ables, of inventory, and of a going concern,16 not only are difficult to 
appraise but also are vulnerable to conflicting expert testimony.17 The 
Proposed Act’s use of the equity insolvency test, considered much easier 
to satisfy, may prevent the management of failing firms from eluding 
an adjudication of bankruptcy early in the firm’s financial deterioration.18

16. See Dabney v. Chase Nat’l Bank, 98 F. Supp. 807, 815 (S.D.N.Y. 1951) (fair
valuation of a firm in operation means the amount an informed willing seller and 
an informed willing buyer not pressed for an immediate return would attribute to 
the property); 1 W. Collier, supra note 8, 1.19, at 113.1-130.2 & n.41; Bonbright &
Pickett, supra note 15, at 606-12.

17. See Dabney v. Chase Nat’l Bank, 98 F. Supp. 807, 815 (S.D.N.Y. 1951) 
(“simply viewed, this lawsuit is nothing more than a battle of expert appraisers 
whose [valuation] reports . . . are fantastically different”); 1 W. Collier, supra 
note 8, fl 1.19, at 130.11-12; Levit, supra note 15, at 219-20.

18. See Commission Report, supra note 2, at 188, Proposed Act § 4-208, Note 
Ka).

19. See McGill v. Commercial Credit Co., 243 F. Supp. 637, 646-47 (D. Md. 
1917).

20. See id.
21. Proposed Act §§ 4-205(c)(l), (2). Apparently, there is no precedent for 

the Proposed Act’s isolation of past and future components of equity insolvency into 
alternative tests. The Canadian Bankruptcy Act allows petitions based only on past 
general defaults. Can. Rev. Stat. ch. B-3, § 24(l)(j) (1970). Some courts have 
based findings of equity insolvency on imminent and certain future defaults. See 
First Nat’l Bank v. Flershem, 290 U.S. 504, 513, 517-18 (1933) (corporation could 
not jeopardize rights of debenture holders when insolvency in the remote future was 

While the present involuntary petition requirements may be justly crit
icized as too stringent and too difficult to prove, strong arguments can 
be made for retaining the present provisions. One court has stated that 
the wisdom of the use of the balance sheet insolvency test is to be meas
ured by the cases it keeps out of the bankruptcy court rather than by its 
workings in those cases that require judicial intervention.19 The drafters 
of the Bankruptcy Act regarded the consequences of bankruptcy as so 
devastating that they preferred to allow too few rather than too many 
bankruptcies.20 In order to assure that debtors in only temporary diffi
culty will not be forced into bankruptcy, the Bankruptcy Act imposes 
stringent petition standards on creditors. Thus, to protect some debtors 
from being adjudicated bankrupt too early, the Act allows other debtors 
to stave off bankruptcy. This result is equitable because the cost of 
allowing an early bankruptcy would fall on one individual, the debtor, 
while the consequences of a late bankruptcy are spread among the 
creditors, who can absorb the loss by adjusting the interest rate they 
charge for giving credit.

Under the Proposed Act a debtor is equity insolvent if he ‘will be 
generally unable to pay his current liabilities as they become due” or if 
he “has generally failed to pay his debts as they become due.”21 The 
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Commission’s projection that the equity insolvency test will eliminate 
litigation over evaluation of the debtor’s estate and will increase dis
tributable assets at liquidation22 may prove accurate only when a debtor 
has completely suspended payments. In this situation the Proposed 
Act might reduce litigation because the debtor clearly would meet the 
equity insolvency test, which depends only upon the debtor’s ability 
to meet current obligations.23

not certain; equity solvency found); In re USA Motel Corp., 450 F.2d 499, 503 
(9th Cir. 1971) (while statutory petition requirement is not limited to debts that 
have already matured, future inability will support petition only if imminent and 
certain); In re Hudson & Manhattan R.R., 138 F. Supp. 195, 200 (S.D.N.Y. 1955) 
(bond default to occur in two and one-half years established with as much certainty 
as possible satisfied equity test). But see In re Kelly-Springfield Tire Co., 10 F. 
Supp. 414, 417 (D. Md. 1935) (corporation found equity insolvent although default 
not imminent).

22. See Commission Report, supra note 2, at 188-89, 224-25 n.32. See also 
Treiman, supra note 5, at 208-10. Although the Proposed Act eliminates estate 
evaluation from the insolvency test for involuntary petitions, evaluation of the 
debtor’s estate will continue. See Proposed Act § 4-607 (balance sheet insolvency 
test retained in voidable preference section); id. § 7-310(d) (confirmation of re
organization plans based on evaluation of debtor’s business); notes 24-26, 73-75 infra 
and accompanying text.

23. Proposed Act § 4-205(c)(2). Under the Bankruptcy Act, litigation would 
be necessary even if the debtor had completely suspended payments because the 
debtor’s assets might exceed his liabilities, and he, therefore, might be balance sheet 
solvent.

24. Id. § 4-205(c)(l).
25. See generally E. Altman, supra note 15; B. Howard & M. Upton, Intro

duction to Business Finance 128-29 (1953); Walter, Determination of Technical 
Solvency, 30 J. Bus. 30 (1957).

Several courts have looked to the current balance sheet to establish equity in
solvency. See First Nat’l Bank v. Flershem, 290 U.S. 504, 509-10 (1933) (enuity 
receivership); United States v. Anderson, 119 F.2d 343, 344-46 (7'th Cir. 1941) 
(equity insolvency established to secure exemption from excess profits surtax); In re 
Hudson & Manhattan R.R., 138 F. Supp. 195, 201-02 (S.D.N.Y. 1955) (chapter X 
reorganization); Re Churchill Forest Indus., 23 D.L.R. 3d 301, 311-12 (Q.B. Man. 
1971) (current balance sheet considered in establishing equity insolvency under 
Canadian bankruptcy act).

Where the debtor has not yet suspended payments, however, the 
Proposed Act would reduce neither litigation nor evaluation difficulties. 
In the absence of suspended payments, the equity insolvency test would 
permit an involuntary bankruptcy adjudication if the creditors demon
strated that the debtor would not be able to meet future obligations;24 
litigation would then be necessary to resolve this issue. Equity in
solvency results if current assets are less than current liabilities,25 and 
to determine future inability to meet obligations, current assets and ob
ligations must be evaluated and compared. Therefore, while the pro
posed change in the insolvency test would eliminate evaluation of long 
term assets not readily convertible into cash, evaluation of current or 
convertible assets such as inventory and accounts receivable would 
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remain at issue.26 Thus, creditors who avail themselves of the Proposed 
Act’s “will be able to meet his obligations” provision still will have to 
prove the value of many of the firm’s assets, and litigation problems 
will continue.

26. See First Nat’l Bank v. Flershem, 290 U.S. 504, 509 (1933); In re Eastern 
Supply Co., 197 F. Supp. 359, 362 (W.D. Pa. 1961); McKee v. Standard Minerals 
Corp., 18 Del. Ch. 97, 105-07, 156 A. 193, 197 (1931); B. Howard & M. Upton, 
supra note 25, at 132-33. Other financial indicators also may be relevant in the 
calculation of equity insolvency. See First Nat’l Bank v. Flershem, supra at 509 
(current ratio considered); In re Eastern Supply Co., supra at 362 (convertibility of 
current assets into cash considered). See also B. Howard & M. Upton, supra at 131-32.

27. Ch. 176, 14 Stat. 517.
28. Can. Rev. Stat. ch. B-3 (1970).
29. Id. § 24(l)(j).
30. Canada, Report of the Study Comm’n on Bankruptcy & Insolvency 

Legislation, Bankruptcy & Insolvency §§ 3.2.018-.023 (1970). See also Carnigan, 
Devices Which Tend to Assure the Administrative Autonomy of Creditors in Canadian 
Bankruptcy Law, 17 Am. J. Comp. L. 24, 32 (1969) (dividends to Canadian credi
tors “absurdly small”); Farlinger, Bankruptcy—A Trustee Speaks Out, 13 Can. Bankr. 
Ann. (n.s.) 105, 112-13 (1970) (Canadian liquidation returns almost always dis
appointing).

31. See Bankruptcy Act of 1914, 4 & 5 Geo. 5, ch. 59, § 2. In addition to filing 
a bankruptcy petition predicated on the traditional acts of bankruptcv, an English 
creditor holding an unmatured claim may proceed by obtaining a judgment on the 
claim through regular court procedures and by then filing for a bankruptcv order, 
which gives the debtor seven days to comply with the judgment. See id. § 1(g). 
Noncompliance with this order constitutes an act of bankruptcy and is grounds for 
issuance of a receiving order. Id. §§ 1(g), 3. The creditors then meet to con
sider a composition or an arrangement. Id. § 13(1); see id. § 16(2) (plan must 
be accepted by creditors representing three-fourths in value and majority in num
ber). Failure to approve a composition results in an adjudication of bankruptcy. 
Id. § 18(1).

32. Great Britain, Board of Trade & Industry, Bankruptcy, General Annual 
Report 6, 20-23 (1969).

33. Ch. 176, 14 Stat. 517, construed in Toof v. Martin, 80 U.S. (13 Wall.) 40, 
47 (1871).

34. Bankruptcy Act of 1867, ch. 176, § 39, 14 Stat. 536.
35. See C. Warren, Bankruptcy in United States History 113 (1935).

Even if the new equity test results in earlier bankruptcy adjudications, 
the current Canadian and British bankruptcy experience and the failure 
of the American Bankruptcy Act of 186727 suggest that liquidation 
returns will remain low. Although the Canadian Bankruptcy Act28 
also permits involuntary adjudication if the debtor has generally ceased 
to meet his current obligations,29 the Canadian Study Commission on 
Bankruptcy has advocated the adoption of the British petition require
ments because liquidation returns under Canadian law remain low.30 
Yet, even under the British system, which allows an involuntary adjudi
cation if the debtor has failed to pay a single debt,31 the general creditor 
in bankruptcy realizes only 8.8 percent on his claims.32 Adjudications 
under the American Bankruptcy Act of 1867,33 which included an equity 
insolvency test,34 also produced returns of less than 10 percent.35 Ap
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parently, relaxed involuntary petition requirements allowing earlier in
voluntary adjudications have not resulted in increased returns to cred
itors.

The inability of earlier adjudications to produce substantially greater 
liquidation returns suggests that low returns are inherent in the liquida
tion process. The typical business bankrupt is a small firm30 whose 
primary asset usually is its going concern value36 37 or, more particularly, 
the value of the labor of its proprietor.38 Liquidation destroys going 
concern value and also precludes the recovery of the fruits of the 
proprietor’s labor, for the debtor is discharged.39 Exemptions, priori
ties, and security interests also reduce returns to general creditors.40 
Forced sale prices add to the loss,41 and administrative costs presently 
take one-fourth of the proceeds of assets bankruptcies.42 A fortiori, to 
the extent that the liquidation process itself, rather than the balance 
sheet insolvency test, bears the responsibility for low liquidation returns, 
the Proposed Act’s adoption of the equity test cannot increase returns.

36. See Director of the Administrative Office of the United States Courts, 
Tables of Bankruptcy Statistics Table F3, Voluntary Bankruptcy Cases During the 
FY Ended 6/30/1973 by Occupation of Bankrupt or Debtor (1973); Commission 
Report, supra note 2, at 34-39; D. Stanley & M. Girth, supra note 4, at 112- 
13 (median business bankrupt has scheduled assets of $12,000 and scheduled 
liabilities of $40,000).

37. See In re Dover Boiler Works, 38 F. Supp. 701, 702, 704-05 (D.N.J. 1941) 
(liquidation value less than 56 percent of going concern value); Bonbright & Pickett, 
supra note 15, at 598.

38. See P. Samuelson, Principles of Economics 76-77 (7th ed. 1967).
39. Creditors face a similar loss when an individual becomes bankrupt because 

creditors cannot reach the earning power of a consumer bankrupt. This disability 
explains the dichotomy between the return to creditors in wage-earner plans and 
the return in bankruptcy liquidations. If a firm is allowed to continue, the value 
of the proprietor’s labor is applied to his debts just as the value of the labor of a 
wage earner is applied to his debts under a wage-earner plan. See Hilliard & Hurt, 
Wage Earner Plans Under Ch. XIII of the Bankruptcy Act, 19 Bus. Law. 271, 273 
(1963); Shuchman, An Attempt at a "Philosophy of Bankruptcy”, 21 U.C.L.A.L. 
Rev. 403, 420 (1973).

40. The findings of one study of business bankruptcies show that secured credi
tors who proved claims received 25 percent and priority creditors received 35 
percent of the assets distributed. D. Stanley & M. Gtrth, supra note 4, at 130.

41. See In re 325 East 72d St., Inc., 53 F. Supp. 997, 1001 (S.D.N.Y. 1944).
42. D. Stanley & M. Girth, supra note 4, at 176.
43. See Seligson, Major Problems for Consideration by the Commission on Bank

ruptcy Laws of the United States, 45 Am. Bankr. L.J. 73, 86 (1971).

The low liquidation returns also may be attributable to the extra
ordinary reluctance of debtors to settle out of court even when an ad
judication of bankruptcy is certain.43 In ordinary commercial legal 
disputes, a party, when advised by his lawyer that a case cannot be 
successfully pursued, will settle out of court in order to maintain his 
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commercial reputation and to avoid the imposition of collection costs.44 
In bankruptcy, however, a debtor may refuse to settle out of court until 
his estate is totally depleted because the value of the income earned 
during the period of litigation and avoidance for any period of time 
of the stigma of bankruptcy outweigh the fear of the damage to reputa
tion and pocketbook that will be caused by the litigation. While a 
bankrupt debtor may hope to enhance his future commercial reputation 
somewhat by cooperating with his creditors, his primary concern focuses 
on the serious blow to his commercial image caused by the bankruptcy 
of his current business.45 Moreover, by terminating the business a bank
ruptcy adjudication results in a loss of future income as well as a loss 
of property to the business debtor. Consequently, the business debtor 
may postpone a bankruptcy adjudication in order to gain income at 
the expense of his creditors, a tactic that costs the debtor nothing since 
the bankrupt’s estate—and, therefore, indirectly the creditors—pays 
court costs, administration fees, and fees of the debtor’s own attorney.46 
The inevitable reluctance of debtors to cooperate in bankruptcy pro
ceedings and the inherent loss in value of the estate on liquidation may 
hinder the realization of the benefits sought by relaxation of petition 
requirements.

44. See Left, Injury, Ignorance & Spite—The Dynamics of Coercive Collection, 
80 Yale L.J. 1, 34-36 (1970) (game theory analysis illustrates advantages of out- 
of-court settlements); Caplovitz, The Husk of Puff & the Kernel of Truth, 33 U. 
Pitt. L. Rev. 672, 678-79 (1972) (debtors settle out of court to protect reputa
tion and credit rating).

45. See generally Commission Report, supra note 2, at 186-87.
46. See Bankruptcy Act § 64(a)(1), 11 U.S.C. § 104(a)(1) (1970). Costs 

may be taxed against an unsuccessful petitioning creditor. Mergenthaler v. Dailey, 
136 F.2d 182, 184 (2d Cir. 1943); In re Borok, 50 F.2d 75, 78 (2d Cir. 1931); see 
Bankruptcy Act § 2(18), 11 U.S.C. § 11(18) (1970).

47. See J. MacLachlan, supra note 5, § 247.

The poor prospects for increasing liquidation returns suggest that the 
Congress should not sacrifice other bankruptcy goals in a probably 
futile eflfort to achieve increased returns. The Proposed Act improvi- 
dently undermines creditor equality, which has been a preeminent goal 
in bankruptcy legislation.47 Creditor equality is central to the bank
ruptcy function not only because creditor justice mandates equal treat
ment of creditors, but also because creditor equality encourages the 
creditor forbearance crucial to the rehabilitation of a temporarily trou
bled business. In the absence of the bankruptcy laws, a creditor whose 
debtor failed to meet a current obligation naturally would seek to obtain 
a judgment lien prior to other creditors. Execution of the lien would 
exacerbate the debtor’s financial position and might force the sale of 
property vital to his business. Bankruptcy law, by preventing the first 
collector of a bankrupt from gaining an advantage over other creditors, 
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counterbalances the inclination toward aggressive collection tactics. 
The guarantee of creditor equality encourages creditors to forbear col
lection of overdue debts in hopes that a rehabilitated debtor will pay 
in full.

The Bankruptcy Act protects creditor equality by penalizing debtors 
for granting preferences and creditors for receiving them. By expressly 
making a preferential transfer or an unsatisfied lien an act of bank
ruptcy, the Act penalizes a debtor who pays a creditor a disproportion
ate share of the estate. The Act in turn penalizes creditors for receiving 
preferential transfers by nullifying such transfers.48 The Proposed Act 
abandons the acts of bankruptcy49 and, therefore, would not directly 
penalize a debtor who made a preferential transfer. Further, a credi
tor who received a preference might not be penalized by the Proposed 
Act because an adjudication of bankruptcy would not result in the 
automatic nullification of preferential transfers.

48. A preferential transfer made within four months of the petition must be 
returned to the estate for equal distribution. Bankruptcy Act § 60, 11 U.S.C. § 96 
(1970).

49. See Proposed Act § 4-205 & Note 5.
50. See id.
51. See id. § 4-208(a).
52. See Bankruptcy Act § 3(a)(2), 11 U.S.C. § 21(a)(2) (1970).
53. See Proposed Act § 4-205(c).
54. Id. § 4-607.

Under the Proposed Act, creditors seeking a bankruptcy petition in 
order to defeat unequal treatment would have to demonstrate both 
equity insolvency50 and that an adjudication would be in the best inter
ests of the debtor and of the creditors.51 In most cases, a preferential 
transfer stems from current financial difficulties, so that the equity test 
usually would not prevent creditors from successfully seeking a peti
tion. However, in some cases a debtor who can pay all or most of his 
current liabilities and who, therefore, is not equity insolvent, may be 
balance sheet insolvent. Since the balance sheet insolvent debtor 
eventually must fail to pay some debts, payment in full of current 
obligations amounts to a preference of creditors holding currently 
matured claims over those whose claims have yet to mature.52 The 
Proposed Act would deny creditors holding unmatured obligations 
access to bankruptcy relief, for it provides that only equity insolvency, 
not balance sheet insolvency or a preferential transfer, constitutes 
grounds for the grant of an involuntary petition.53

Even when the debtor is equity insolvent, preferential transfers 
might not be struck down under the Proposed Act, since to void a 
preferential transfer, the petitioners must further demonstrate that the 
involuntary bankrupt is also balance sheet insolvent.54 Consequentlv, 
when a debtor becomes equity insolvent, the Proposed Act will 
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strengthen creditors’ usual inclination to engage in aggressive collection 
tactics, and the greater probability that an early involuntary petition 
will succeed will facilitate creditors’ attempts to seek payment before 
such a liquidation inflicts heavy losses on the value of the estate. More
over, the tendency to demand preadjudication payments would no 
longer be counterbalanced by the certainty that bankruptcy would nul
lify preferential transfers. If the debtor were equity insolvent but his 
balance sheet insolvency could not be established, the aggressive credi
tor, immunized by the balance sheet insolvency test in the voidable 
preference section of the Proposed Act, could successfully shift liqui
dation losses to his less zealous co-creditors. By supplying a presump
tion that a debtor who was equity insolvent at the time of the petition 
was also balance sheet insolvent at the time of the transfer,55 56 the Pro
posed Act partially remedies this danger. However, in many cases 
the preferred creditors may successfully rebut this presumption by 
producing contrary evidence such as company books showing solvency. 
Indeed, introduction of a new insolvency test into the proposed in
voluntary petition section was premised on the assumption that equity 
insolvency occurs when balance sheet insolvency is not present.50 
Therefore, to assure that the Proposed Act does not result in protection 
rather than in prevention of preferences, the insolvency requirement 
of the voidable preference section should be identical to that of the 
involuntary petition section.

55. See id. § 4-607(£).
56. See notes 13-18 supra and accompanying text.
57. See Proposed Act § 4-205(c); Can. Rev. Stat. ch. B-3, § 24(1 )(j) (1970); 

Bankruptcy Act of 1914, 4 & 5 Geo. 5, ch. 59, § 2.
58. See Can. Rev. Stat. ch. B-3, §§ 24(1)(c), (e) (1970); Bankruptcy Act 

1914, 4 & 5 Geo. 5, ch. 59, §§ 1(c), (e).

In addition, both to protect creditor equality and to penalize di
rectly a debtor who makes a preferential transfer, the Congress should 
follow the Canadian and British examples and retain the acts of bank
ruptcy as alternative grounds for an involuntary adjudication. While 
both English and Canadian laws include liberal petition requirements 
similar to those of the Proposed Act,57 neither law has abandoned the 
preferential transfer and unsatisfied lien acts of bankruptcy.58 The 
assurance of creditor equality should not be left to the chance that a 
preferential transfer will coincide with the debtor’s equity insolvency, 
a court’s discretionary determination that adjudication furthers the best 
interests of all parties, and the debtor’s balance sheet insolvency. If 
courts no longer consistently granted adjudications where preferences 
had been made, the Proposed Act might unjustifiably damage creditor 
equality.
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Although the Commission draft contains inadequacies in the creditor 
equality area, the Proposed Act’s most significant deficiency lies in its 
failure to provide clear statutory standards by which a liquidation pe
tition should be judged. In an attempt to eliminate lengthy courtroom 
evaluations, the Commission has expanded greatly the bankruptcy 
court’s discretion. The Bankruptcy Act presently allows no discretion 
to grant or deny an involuntary liquidation petition; proof of an act 
of bankruptcy and attendant balance sheet insolvency furnishes the 
sole basis for the adjudication.59 By contrast, the Proposed Act 
provides for discretionary judicial determinations at two stages of 
the proceeding. First, a provision designed to screen from liquida
tion debtors undergoing only temporary financial difficulties60 directs 
the court to determine whether the defaults alleged are sufficiently 
general to warrant bankruptcy court intervention.61 62 Second, the 
Proposed Act grants discretion to dismiss at a preliminary hearing 
petitions that the court concludes are not in the interests of all 

62

59. See § 3(a), 11 U.S.C. § 21(a) (1970). See also In re Cleveland Discount, 
9 F.2d 97, 99-100 (D. Ohio 1924) (once an act of bankruptcy is proved, court 
does not have discretion to refuse an involuntary adjudication).

60. See Proposed Act § 4-205, Note 5.
61. Id. §§ 4-205(c)(l), (2).
62. Id. § 4-208(a).
63. See id. § 4-205, Note 5.
64. Courts have expressed difficulty in articulating criteria for equity insolvency. 

See, e.g., United States v. Anderson Co., 119 F.2d 343, 345 (7th Cir. 1941) (equity 
test is difficult to apply); Driggs v. Moore, 7 Fed. Cas. 1087 (No. 4083) (C.C.E.D. 
Mich. 1870) (equity insolvency depends upon circumstances of each particular 
case); Cronan v. District Court, 15 Idaho 184, 207-09, 96 P. 768, 775-76 (1908) 
(difficult to lay down definite rule for equity test); Coffman v. Maryland Publish
ing Co., 167 Md. 275, 284, 173 A. 248, 252 (1934) (equity insolvency not always 
a fact to be ascertained by simple arithmetic without room for doubt or for dif
ference of opinion); Re Shirley, [19281 1 D.L.R. 350, 353 (N.B.1927) (no exhaustive 
definition can be established for satisfaction of Canadian Bankruptcy Act equity 
test). The difficulty of defining the equity test in the Bankruptcy Act of 1867 con
tributed to its repeal. See Langham, Langston & Burnett v. Blanchard, 246 F.2d 
529, 532 (5th Cir. 1957); Laswell v. Stein-Block Co., 93 F.2d 322, 323 (5th Cir. 
1937); Bankruptcy Act of 1867, ch. 176, § 39, 14 Stat. 536; C. Warren, supra 
note 35, at 113-15.

standard for the first stage, generality of default, provides nei
ther a precise nor a correct standard for judicial determination of the 
appropriateness of an involuntary bankruptcy adjudication. Courts 
would have to clarify what percentage of debts unpaid or of creditors 
unsatisfied would constitute a general default.63 Past precedent indi
cates that courts will differ widely over the interpretation of this pro
vision.64 At one extreme, under statutory language similar to that of 
the Proposed Act, some Canadian courts have found a general default 

parties
The
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where a debtor has failed to pay only a single debt.65 Other courts 
have investigated in depth the debtor’s financial condition and have 
based their judgment of equity insolvency upon the debtor’s current 
balance sheet deficit.66

65. Re Fundy Supplies, Ltd., 20 D.L.R. 3d 615, 620-21 (N.B. 1971); Re Dixie 
Market, Ltd., 14 Can. Bankr. Ann. (n.s.) 281, 282-83 (Ont. 1971); see Can. Rev. 
Stat. ch. B-3, § 24(l)(j) (1970) (debtor commits act of bankruptcy if he ceases 
to meet obligations generally as they become due). Contra, Kaneb v. Canadian 
Int’l Paper Co., 12 Can. Bankr. Ann. (n.s.) 41, 44 (Que. 1969) (declaration of 
bankruptcy exists for benefit of all the creditors not a single creditor, who should 
resort to ordinary recourses of the common law to collect unpaid debt); Le Comité 
de L’Industrie de la Construction de la Region de Montreal v. Colonello Const. Inc., 
10 Can. Bankr. Ann. (n.s.) 19, 20 (Que. 1967) (bankruptcy statute’s use of phrase 
“generally as they become due” precludes involuntary petition based on a single 
past due debt).

66. See First Nat’l Bank v. Flershem, 290 U.S. 504, 509-10 (1933); United 
States v. Anderson, 119 F.2d 343, 344-46 (7th Cir. 1941); In re Hudson & Man
hattan R.R., 138 F. Supp. 195, 201-02 (S.D.N.Y. 1955); Re Churchill Forest Indus., 
23 D.L.R. 3d 301, 311-12 (Q.B. Man. 1971).

67. See Proposed Act § 4-208, Note 1; A. Dewing, The Financial Policy of 
Corporations 1215 (1953) (business may be an economic failure and yet be 
eouity solvent; business may be economic success but. because of rapidly maturing 
obligations be equity insolvent); Rodden & Carpenter, Corporate Insolvency—Liquida
tion or Rehabilitation, 36 U. Colo. L. Rev. 117, 118 (1963) (balance sheet in
solvent corporation probably too weak to be rehabilitated but, equity insolvent firms 
often may be saved ).

68. See Bankruptcy Act § 221(2), 11 U.S.C. § 621(2) (1970).
69. See Proposed Act § 4-205.
70. Critics of the equity test in the Bankruptcy Act of 1867 believed it too 

harsh on temoorarily troubled firms. See ch. 176, § 39, 14 Stat. 536; C. Warren, 
supra note 35, at 113-19. Commentators have argued that only the forbearance 
of creditors would prevent the equity test from having drastic consequences. See 
Bonbright and Pickett, supra note 15, at 587.

71. Proposed Act § 4-208(a). A Canadian court has similar discretion to dis
miss a petition if it is unsatisfied with the proof of facts alleged in the petition 
or if it believes that “for other sufficient cause” no order ought to be made. Can. 
Rev. Stat. ch. B-3, § 25(7) (1970). Courts have exercised this discretion for a 

Whatever the standard ultimately developed by the courts, satisfac
tion of a generality of default standard under the equity test would 
not assure the propriety of liquidation.67 The only involuntary relief 
now provided against an equity insolvent corporation is reorganiza
tion.68 The Proposed Act would permit a creditor of an equity insol
vent firm to seek either rehabilitation or liquidation of his debtor.69 
Unless further delimited, the equity test would therefore subject many 
firms now rehabilitated, and which should be rehabilitated, to the 
threat of liquidation proceedings.70

Because the equity test may operate harshly on temporarily trou
bled debtors, the Commission supplements the equity test with a 
second discretionary evaluation by the courts. At a preliminary hear
ing, the bankruptcy court would decide whether the relief sought is 
in the “best interests of the debtor and its creditors.”71 How the 
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courts would interpret the best interests test remains unclear. Judicial 
construction of an analogous test in chapter XI of the Bankruptcy Act 
may offer guidance.72 A chapter XI arrangement plan cannot be ap
proved unless found to be in the “best interests of the creditors.”73 
Courts have construed this language to mandate rejection of an ar
rangement plan unless the returns to creditors under the plan will 
exceed returns under a liquidation,74 a determination that must be 
based upon an evaluation of the debtor’s estate.75

number of reasons. See, e.g., Re Churchill Forest Indus. Ltd., 23 D.L.R. 3d 301, 
312 (Man. 1971) (guiding test for discretionary dismissal is commonsense and justice; 
dismissal refused); In re Gillingham’s Estate, 35 Can. Bankr. Ann. 10 (Ont. 1955) 
(discretion exercised to aid nonprofit housing enterprise serving public interest); 
Re Turock, 28 Can. Bankr. Ann. 97, [1947] Ont. W.N. 665, 666 (Ont.) (un
justified administrative expense grounds for dismissal); Re Wells, 25 Can. Bankr. 
Ann. 291, [1944] Ont. W.N. 428, 429, 3 D.L.R. 651, 655 (flagrant use of bankruptcy 
court as a collection agency); Re Stone, [1925] 4 D.L.R. 518, 520, 57 Ont. L.R. 640, 
642 (bankruptcy proceedings would entail wasteful administrative expenses).

72. See § 366(2), 11 U.S.C. § 766(2) (1970). Under the chapter XI best interests 
test of the Act, the court determines only the interests of the creditors; under the 
Proposed Act, the court would determine and reconcile the best interests of debtors 
as well as of creditors. See id; Proposed Act § 4-208(a).

73. Bankruptcy Act § 366(2), 11 U.S.C. § 766(2) (1970).
74. See Technical Color & Chem. Works, Inc. v. Two Guys From Massapequa, 

Inc., 327 F.2d 737, 741 (2d Cir. 1964); In re Discon Corp., 346 F. Supp. 839, 
841 (S.D. Fla. 1971).

75. See 9 W. Collier, supra note 8, f 9.17.
76. Canadian courts frequently have dealt with the problem of improper use 

of bankruptcy proceedings under liberal petition requirements. See, e.g., Ln re 
Yasmanicki, 28 Can. Bankr. Ann. 35, [1947] 1 D.L.R. 158, (Ont.) (bankruptcy 
court refused to be made a collection agency for petition based on a single unpaid 

If courts followed chapter XI precedent, they would determine the 
interests of the creditors by comparing the returns to creditors from 
liquidation to the probable returns to creditors if the debtor were al
lowed to continue in business. To predict liquidation returns, courts 
would evaluate the debtor’s assets, and to predict the returns to credi
tors if the debtor continued in business, courts would ascertain going 
concern value. However, the necessity of comparing evaluations of 
potential returns to creditors would impede the achievement of an 
original goal of the Proposed Act, the elimination of lengthy court
room proceedings.

Courts might avoid evaluation of the estate by leaving to creditors 
the task of determining their own best interests. Arguably, creditors 
have no incentive to liquidate a firm if they can receive more from 
the going concern; they are the most capable of deciding when liqui
dation is in their best interests. Placing the best interests determina
tion in the hands of the creditors, however, would allow bankruptcy 
adjudications for motives not properly recognized by the bankruptcy 
laws.76 A creditor who eventually could realize more by delaying
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collection might himself have insufficient liquid assets and might there
fore press for a liquidation. A creditor might prefer immediate liqui
dation returns to a gamble on the debtor’s financial future. Finally, 
if creditors acted as judges of their own best interests, they might file 
petitions to force payments of disputed claims.

The Proposed Act’s provision for court consideration of disputed 
claims in equity insolvency determinations77 creates another avenue 
for improper creditor action. The adjudication of a controverted claim 
could often decide the outcome of an involuntary petition, since a 
decision in the creditor’s favor might render the debtor equity insol
vent. Consequently, the mere threat of bringing a claim in bankruptcy 
court would have a substantial impact on the debtor. Thus, a creditor 
might be motivated to file or threaten to file a bankruptcy petition not 
to obtain liquidation, but to coerce payment of a disputed debt. Rais
ing a disputed claim in bankruptcy proceedings also would avoid a 
jury trial on that claim78 and would provide a speedy determination 

debt); Re Wells, 25 Can. Bankr. Ann. 291, [1944] Ont. W.N. 428, 429, 3 D.L.R. 
651, 652-53 (letter threatening bankruptcy proceedings sent to debtor in pre
carious situation, petition dismissed). In Le Comité de L’Industrie de la Cons
truction de la Region de M ont real v. Colonello Construction, Inc., the creditor 
postponed his bankruptcy petition five times while the debtor made successive pay
ments. 10 Can. Bankr. Ann. (n.s.) 19, 21 (Que. 1967). Noting that this wide
spread practice encouraged the use of the bankruptcy act to obtain a preference, 
the court dismissed the petition. Id. at 21.

In Great Britain, where a receiving order may issue on the basis of one unpaid 
debt, courts also have encountered the unwarranted use by creditors of bankruptcy 
proceedings to pressure debtors. See In re Majory, [1955] Ch. 600, 614 (1955) 
(threat of bankruptcy proceedings may be a most potent instrument in the hands 
of a creditor; court will view with a jealous eye any bargain proposed or demand 
made by a creditor wielding such a weapon); In re A Debtor, [1928] Ch. 199, 205 
(1927) (creditor improperly refused to dismiss bankruptcy petition unless debtor 
paid debt of another and therefore receiving order was denied); Re Shaw, 83 L.T.R. 
(n.s.) 754, 755 (Ct. App. 1901) (creditor may not use threat of bankruptcy order 
to obtain a preference).

77. See Proposed Act § 4-205(a), note 2 (“the court is no longer allowed to 
ignore unliquidated claims; the court must determine whether there is liability 
and estimate the amount”).

Under the Bankruptcy Act, a disputed claim may be adjudicated by the bank
ruptcy court and, if determined in the creditor’s favor, will be counted as a liability 
when the balance sheet insolvency determination is made. Harris v. Capehart-Farns- 
worth Corp., 225 F.2d 268, 270 (8th Cir. 1955) (debtor may raise set-off or 
counterclaim defenses to establish his solvency); Cincinnati Underwriters Agency 
Co. v. Thomas J. Emery Memorial, 88 F.2d 506, 508 (6th Cir. 1937) (adjudication 
of breach of contract claim determined solvency); Walker Grain Co. v. Gregg, 
68 F.2d 510, 512 (5th Cir. 1920) (trial court properly found liabilities greater 
than assets by adjudicating breach of contract claim in favor of petitioning creditor).

Prior to 1962, an unliquidated claim was disallowed as support for an involuntary 
petition, at least in part to prevent harassment of a debtor by creditors whose 
claims were unliquidated. In re Garret, 134 F.2d 227, 228 (7th Cir. 1943); In re 
Lawton, 119 F. Supp. 724, 726 (S.D.W. Va. 1954).

78. A jury trial on insolvency would not be required. Commission Report, 
supra note 2, at 190. Because bankruptcy proceedings are equitable in nature, a 
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of an ordinary legal dispute.79 Because petitioners might seek bank
ruptcy adjudications for improper reasons, judges must closely super
vise involuntary adjudications.

jury trial is not constitutionally required. See Katchen v. Landy, 382 U.S. 323, 336- 
37 (1966). The Bankruptcy Act, however, grants a jury trial to determine whether 
the debtor was balance sheet insolvent and whether an act of bankruptcy was 
committed. § 19, 11 U.S.C. § 42 (1970).

79. Cf. Re Marpallest Enterprises Ltd., 17 Can. Bankr. Ann. (n.s.) 194, 195 
(Ont. 1972) (bankruptcy petition dismissed because creditor’s purpose was to shorten 
litigation over disputed debt).

80. See Commission Report, supra note 2, at 189-90.
81. See id. at 189, 225-26 n.49; J. MacLachlan, supra note 5, § 70, Treiman, 

supra note 5, at 212-13; Note, supra note 5, at 506.

Since the best interests test requires more than a cursory examina
tion of the interests of the debtor and creditors, judicial discretion 
might not fulfill the role assigned to it by the Commission. The Com
mission presents no convincing arguments supporting broad discre
tionary judgment in involuntary bankruptcy litigation but rather states 
merely that judicial discretion is a better safeguard against unwise 
and malicious petitions than are the acts of bankruptcy.80 Nor does 
the Commission support its belief that the best interests test surpasses 
the present Act’s safeguards, a jury trial and precise statutory invol
untary petition requirements. By leaving the ultimate judgments to 
a case-by-case determination, the Proposed Act leaves substantial un
resolved policy questions for judicial determination. Courts would 
be responsible for maintaining the proper balance between debtor and 
creditor rights and would decide whether the effectiveness of the 
Proposed Act would continue to be measured by the number of debtors 
it keeps out of bankruptcy or whether bankruptcy would be used 
prophylactically to minimize creditors’ losses.

In abolishing the acts of bankruptcy, the Commission draft responds 
to persistent pleas for reform, but it does not represent a superior 
alternative to the present system. Although foreign bankruptcy laws 
are invoked as precedent for proposed changes, neither the Commis
sion nor any commentators recommending the adoption of the equity 
test have demonstrated that these foreign acts produce increased dis
tributable assets on liquidation.81 Instead, without providing clear 
compensatory gains, the Proposed Act jeopardizes creditor equality and 
leaves important, unanswered policy questions to the discretion of 
bankruptcy courts. The Congress should, therefore, consider retention 
of the present acts of bankruptcy, even if the remainder of the 
Proposed Act is adopted.

Gerald W. Von Korff





LEGISLATING CIVIL RIGHTS: THE ROLE OF
SECTIONS 241 AND 242 IN THE
REVISED CRIMINAL CODE

On November 8, 1966, the Congress established the National 
Commission on Reform of Federal Criminal Laws and charged it 
“to make recommendations for revision and recodification of the 
criminal laws of the United States . . . Z’1 The Commission’s work,2 
supplemented by voluminous Senate hearings,3 has resulted in the 
introduction of three alternative pieces of legislation.4 Despite the 
congressional mandate to modernize the federal criminal law, all three 
proposals now before the Congress recommend the retention of sections 
2415 and 2426 of title 18 of the United States Code, companion civil 
rights statutes derived from the Civil War era. Section 241 purports 
to safeguard a citizen’s rights and privileges under the Constitution 
and the laws of the United States against private conspiracies and 
provides for a maximum imprisonment of 10 years and a maximum 
fine of $10,000.7 Section 242 proscribes acts under color of law that 
deprive an inhabitant of his statutory or constitutional rights and 

1. Act of Nov. 8, 1966, Pub. L. No. 89-801, § 3, 80 Stat. 1516.
2. See Final Report of the Nat’l Comm’n on Reform of Federal Criminal 

Laws (1971); Nat’l Comm’n on Reform of Federal Criminal Laws, Study 
Draft of a New Federal Criminal Code (1970) [hereinafter cited as Study 
Draft]; I-III Working Papers of the Nat’l Comm’n on Reform of Federal 
Criminal Laws (1970) [hereinafter cited as Working Papers].

3. See Hearings on Reform of the Federal Criminal Laws Before the Subcomm, 
on Criminal Law and Procedures of the Senate Comm, on the Judiciary, 92d Cong. 
1st Sess., pts I-II (1971) [hereinafter cited as Hearings]-, id., 92d Cong. 2d Sess., 
pts III-IV (1972); id., 93d Cong., 1st Sess., pts. V-IX (1973).

4. See S. 1400, 93d Cong., 1st Sess. (1973) [hereinafter cited as Administration 
bill]; H.R. 10047, 93d Cong., 1st Sess. (1973) [hereinafter cited as Commission bill];
S. i, 93d Cong., 1st Sess. (1973) [hereinafter cited as McClellan bill].

5. Act of May 31, 1870, § 6, 18 U.S.C. § 241 (1970).
6. Act of Apr. 9, 1866, § 2, 18 U.S.C. § 242 (1970).
7. See Act of May 31, 1870, § 6, 18 U.S.C. § 241 (1970). The statute states:

If two or more persons conspire to injure, oppress, threaten, or intimidate 
any citizen in the free exercise or enjoyment of any right or privilege secured to 
him by the Constitution or laws of the United States, or because of his having 
so exercised the same; or

If two or more persons go in disguise on the highway, or on the premises 
of another, with intent to prevent or hinder his free exercise or enjoyment 
of any right or privilege so secured—

They shall be fined not more than $10,000 or imprisoned not more than ten 
years, or both; and if death results, they shall be subject to imprisonment for 
any term of years or for life.

Id.

[203]
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provides for a maximum imprisonment of one year and a maximum 
fine of $l,000.8

8. See Act of Apr. 9, 1866, § 2, 18 U.S.C. § 242 (1970). The statute states: 
Whoever, under color of any law, statute, ordinance, regulation, or custom, 
willfully subjects any inhabitant of any State, Territory, or District to the 
deprivation of any rights, privileges, or immunities secured or protected 
by the Constitution or laws of the United States, or to different punishments, 
pains, or penalties, on account of such inhabitant being an alien, or by 
reason of his color, or race, than are prescribed for the punishment of 
citizens, shall be fined not more than $1,000 or imprisoned not more than 
one year, or both; and if death results shall be subject to imprisonment for 
any term of years or for life.

Id.
9. See Griffin v. Breckenridge, 403 U.S. 88, 104 (1971) (section 1985(3) of title 

18 of United States Code reaches private conspiracy to interfere with right to inter
state travel); Action v. Gannon, 450 F.2d 1227, 1233 (8th Cir. 1971) (en banc) 
(section 1985(3) reaches private conspiracy to interfere with private church service).

10. U.S. Const, art. I, § 8, cl. 18.
11. Id. art. I, § 8, cl. 3.

The proposed re-enactment of the anachronistic language of sections 
241 and 242 reflects a congressional failure to define its civil rights 
objectives and may create undesired results. At no time during the 
judicial expansion of sections 241 and 242 has the Congress explicitly 
attempted an in-depth analysis of the difficult issues raised by the 
statutes. A century of experience has revealed a painstakingly slow 
application of the statutes to basic rights and has been punctuated by 
a series of prosecutorial failures. Further, fundamental rights fall 
outside the ambit of the statutes’ protections because the Congress 
has failed to express a clear intent to include those rights. This 
experience strongly suggests that in order to render federal civil rights 
policy both complete and effective, the Congress must carefully exam
ine and resolve the basic policy issues raised by the use of federal 
criminal sanctions to protect specific rights and must embody those 
policy conclusions in reasonably specific language that will guide 
courts, prosecutors, and defendants alike.

The Constitutional Frontier

In view of judicial willingness to uphold far-reaching civil rights 
legislation when supported by a constitutional provision that would 
protect the right invaded,9 analysis of the scope of sections 241, 242, 
and the new proposals must begin with a discussion of the parameters 
of congressional authority in the civil rights area. Congressional 
power over both private and state action in the civil rights area 
emanates from a number of constitutional sources. Read with the 
necessary and proper clause,10 the commerce clause11 authorizes the 
Congress to devise a regulatory scheme prohibiting activity, whether 
private or official, where there is a rational basis for a congressional 
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finding that the chosen regulatory scheme is necessary for the pro
tection of interstate commerce.12 The Supreme Court repeatedly has 
recognized the Congress’s plenary power over federal elections13 and 
its authority to protect the right to travel interstate from private 
interference.14 An indefinite number of personal rights and corre
sponding protective powers are implicit in the Constitution15 or flow 
from the privileges and immunities clause or article IV.16 Moreover, 
section two of the thirteenth amendment, the amendment’s analogue 
to the necessary and proper clause of article I, empowers the Congress 
to enact legislation deemed necessary to eradicate the “badges and 
incidents of slavery” imposed either by private individuals or by the 
state.17

12. See Katzenbach v. McClung, 379 U.S. 294, 304 (1964). The triviality of the 
proscribed activity’s putative affect on commerce is generally irrelevant, even where 
the activity is wholly intrastate. See Perez v. United States, 402 U.S. 146, 154 (1971); 
Wickard v. Filburn, 317 U.S. Ill, 127-28 (1942). See generally Comment, The 
Scope of Federal Criminal Jurisdiction Under the Commerce Clause, 1972 U. III. L. 
Forum 805.

Congressional reliance on the commerce clause generally obviates the need for 
case-by-case determinations of constitutionality, for the Congress need not establish 
the nexus to commerce in every conceivable case but instead may find that certain 
types of activities generally evince the required affect on commerce. See Perez v. 
United States, supra at 153-56 (loan sharking activities); Katzenbach v. McClung, 
supra at 299 (racial discrimination in restaurants). Thus, the constitutionality of 
statutes enacted under the commerce clause need not be tested against the peculiar 
facts of individual cases.

13. See United States v. Classic, 313 U.S. 299, 317 (1941) (primary elections 
vital to electoral process; subject to congressional regulation); Ex parte Yarborough, 
110 U.S. 651, 657-58 (1884) (criminal sanction for interference with voting rights 
valid); U.S. Const, art. I, §§ 2, 4. Power to regulate elections also is based on the 
fifteenth amendment. See South Carolina v. Katzenbach, 383 U.S. 301 (1966) 
(congressional abolition of literacy test requirements valid).

14. See, e.g., Griffin v. Breckenridge, 403 U.S. 88, 105-06 (1971); Shapiro v. 
Thompson, 394 U.S. 618, 629-33 (1969); United States v. Guest, 383 U.S. 745, 
757-60 (1966).

15. See, e.g., In re Quarles, 158 U.S. 532, 536 (1895) (power to protect federal 
informants); Logan v. United States, 144 U.S. 263, 294 (1892) (power to protect 
prisoner in federal custody); Commonwealth v. Local 542, Operating Eng’rs, 347 F. 
Supp. 268, 297 (E.D. Pa. 1972) (power to enjoin harassment of federal litigants).

16. See United States v. Cruikshank, 92 U.S. 542, 552-53 (1875) (right to assemble 
peaceably to petition national government); U.S. Const, art. IV, § 2. See generally 
Feuerstein, Civil Rights Crimes and the Federal Power to Punish Private Individuals 
for Interference with Federally Secured Rights, 19 Vand. L. Rev. 641, 651-67 (1966) 
(discussion of the rights of national citizenship).

17. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 438-39 (1968).
18. See Civil Rights Cases, 109 U.S. 3, 25 (1883) (fourteenth amendment); 

United States v. Reese, 92 U.S. 214, 221 (1875) (fifteenth amendment). State 
action, however peripheral, has been a prerequisite to judicial and congressional pro

In contrast to the necessary and proper clause and section two of 
the thirteenth amendment, the fourteenth and fifteenth amendments 
traditionally have provided no federal authority to regulate or punish 
wholly private conduct.18 Recently, however, the Supreme Court 
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has re-examined the fourteenth and fifteenth amendments as sources 
for legislative authority. In United States v. Guest™ the Court upheld 
an indictment under section 241 of six individuals who allegedly had 
conspired to deprive blacks of their right to use state-operated faci
lities.19 20 Although the Court read into the indictment an allegation 
of state action,21 six Justices expressed the view that section five of 
the fourteenth amendment authorizes legislation proscribing wholly 
private conduct.22 Subsequently, in Katzenbach v. Morgan23 the 
Court construed section five as a source of congressional authority 
to enact laws that Congress, in its discretion, deems necessary for 
the protection of fourteenth amendment rights.24 Read together, 
Morgan and Guest suggest that by appropriate legislation25 the Con
gress can proscribe private interference with fourteenth amendment 
rights.26

tection of fourteenth amendment rights. See, e.g., United States v. Price, 383 U.S. 
787 (1966) (state action where private citizens act in concert with law officers); 
Evans v. Newton, 382 U.S. 296 (1966) (state action where private individuals per
form functions governmental in nature); Shelley v. Kraemer, 334 U.S. 1 (1948) 
(state action where state court enforces racially discriminatory covenant).

19. 383 U.S. 745 (1966).
20. Id. at 757.
21. Id. at 756-57.
22. Id. at 762 (Clark, Black & Fortas, JJ., concurring); id. at 782 (Warren, C.J., 

Brennan & Douglas, JJ., concurring and dissenting). Section five of the fourteenth 
amendment provides: ‘The Congress shall have power to enforce, by appropriate leg
islation, the provisions of this article.”

23. 384 U.S. 641 (1966).
24. Id. at 651. In Morgan the Supreme Court upheld the constitutionality of 

section 4(e) of the Voting Rights Act of 1965, barring the use of certain state literacy 
tests. Id. at 643; see 42 U.S.C. § 1973b(e) (1970). Prior to the passage of the 
Voting Rights Act, the Court had refused to find that literacy requirements similar 
to those in Morgan amounted to an unconstitutional denial of equal protection. See 
Lassiter v. Board of Elections, 360 U.S. 45, 53 (1959).

Guest and Morgan both dealt with the fourteenth amendment’s equal protection 
clause. Since section five of the fourteenth amendment clearly modifies both the 
equal protection and due process clauses, there is no reason to believe that con
gressional power to enforce the due process clause is less extensive than congressional 
power to enforce the equal protection clause.

25. The appropriateness of congressional legislation under section five of the 
fourteenth amendment is measured by the standard articulated for the necessary and 
proper clause by Chief Justice Marshall: “Let the end be legitimate, let it be 
within the scope of the constitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but consistent with the letter 
and spirit of the constitution, are constitutional.” McCulloch v. Maryland, 17 U.S. 
(4 Wheat.) 316, 421 (1819). Courts will sustain congressional legislation under the 
fourteenth amendment where there is a perceptible basis upon which the Congress 
might predicate its judgment that the law is necessary to the protection of fourteenth 
amendment rights. See Katzenbach v. Morgan, 384 U.S. 641, 653 (1966).

26. See Action v. Cannon, 450 F.2d 1227 (8th Cir. 1971) (en banc) (power to 
remedy private interference with a private church service); Commonwealth v. Local 
542, Operating Eng’rs, 347 F. Supp. 268, 296 (E.D. Pa. 1972) (power to proscribe 
private interference with fourteenth amendment right of access to federal courts). 
But cf. Hughes v. Ranger Fuel Corp., 467 F.2d 6, 10 (4th Cir. 1972) (holding in
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Although the Constitution may impose limits on congressional 
power to proscribe all facets of private conduct,27 no serious consti
tutional objections to the enactment of far-reaching civil rights leg
islation presently exist. Therefore, the Congress should tailor its 
legislative determinations in the civil rights area to the dictates of 
policy rather than to the possible strictures of the Constitution.28 
Further, the doctrine of strict judicial construction of statutes that 
approach constitutional frontiers,29 coupled with judicial deference to 
legislative determinations,30 forces the legislative branch to consider 
carefully the policy implications of its far-reaching legislation.

Action v. Gannon limited to racial discrimination). See generally Cox, The Supreme 
Court, 1965 Term—Foreword: Constitutional Adjudication and the Promotion of 
Human Rights, 80 Harv. L. Rev. (1966); Note, Federal Power to Regulate Private 
Discrimination: The Revival of the Enforcement Clauses of the Reconstruction Era 
Amendments, 74 Colum. L. Rev. 449, 505-17 (1974); Note, Congressional Power 
Under the Civil War Amendments, 1969 Duke L.J. 1247. The Supreme Court has 
not specifically held that the Congress has the power to proscribe private conduct 
under the fourteenth amendment. See District of Columbia v. Carter, 409 U.S. 418, 
424 n.8 (1973); Griffin v. Breckenridge, 403 U.S. 88, 107 (1971).

27. The thirteenth amendment, for example, prohibits involuntary servitude, and 
legislation under section two of that amendment probably must bear some relation
ship to racial discrimination. See Griffin v. Breckenridge, 403 U.S. 88, 105 (1971). 
The fifteenth amendment refers specifically to "race, color, or previous condition of 
servitude” and probably is similarly limited. The scope of congressional power 
under the fourteenth amendment is unclear. See Cox, supra note 26, at 115-18 
(possible limits on congressional power under section five of the fourteenth amend
ment).

28. Tailoring legislation to policy rather than to the Constitution is not a novel
approach. The enactment of section 245 of title 18 of the United States Code in 
reliance on Guest and Morgan illustrates congressional willingness to exercise its full 
constitutional authority when policy dictates. See Act of Apr. 11, 1968, § 101(a), 
18 U.S.C. § 245 (1970); Hearings, supra note 3, pt. HID, at 3167; S. Rep. No. 721, 
90th Cong., 1st Sess. (1968). Section 245, which interdicts private interferences 
with the right to receive certain federal benefits, relegates the traditional concept of 
state action to a subordinate position since the prospective defendant need have 
no relationship to the state. See 18 U.S.C. § 245 (1970).

29. See, e.g., United States v. Bass, 404 U.S. 336, 347-50 (1971); Rewis v. United
States, 401 U.S. 808, 812 (1971); United States v. Five Gambling Devices, 346 U.S. 
441, 449-50 (1953). By applying a doctrine of strict construction when a statute’s
jurisdictional scope is unclear, the Court forces the Congress to clarify its intent.
Where statutes unambiguously manifest an intent to exercise full constitutional 
authority, congressional debate over policy implications should become more intense. 
The resultant product then should more clearly reflect the consensus of legislative 
opinion and more squarely present the judicial issue of constitutionality.

30. See, e.g., Perez v. United States, 402 U.S. 146, 154-57 (1971); Katzenbach 
v. Morgan, 384 U.S. 641, 653 (1966); Katzenbach v. McClung, 379 U.S. 294, 303- 
04 (1964).

The Proposals

Sections 241 and 242 of the present federal criminal code purport 
to safeguard all rights and privileges secured by the Constitution or 
laws of the United States. Although historically these two broadly
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worded statutes have provided the basis for most civil rights prose
cutions,31 recently the more specific provisions of section 245 have 
supplemented them.32 Despite the apparent trend toward specific leg
islation evidenced by section 245 and by several sections in the three 
legislative proposals,33 the bills advocated by the Nixon Administration 
(Administration bill), the National Commission on Reform of Federal 
Criminal Laws (Commission bill), and Senator McClellan (McClellan 
bill) also envision enactment of broadly worded civil rights provisions 
derived from sections 241 and 242.34

31. See II Working Papers, supra note 2, at 769-72: Gressman, The Unhappy 
History of Civil Rights Legislation, 50 Mich. L. Rev. 1323, 1344-45 (1952).

32. See United States v. Price, 464 F.2d 1217 (Sth Cir.), cert, denied, 409 U.S. 
1040 (1972) (conviction for use of violence to prevent black from using federal 
recreational facility); 18 U.S.C. § 245 (1970).

33. See Administration bill § 1511 (interference with an election); id. § 1521 
(obstructing an election); id. § 1522 (obstructing registration); Commission bill 
§ 1521 (unlawful detention or use of excessive authority in making an arrest, search, 
or seizure); id. § 1531 (safeguarding elections); McClellan bill § 2-7F5 (five speci
fied acts consummated under color of law); id. § 2-6H1 (election fraud).

34. See Administration bill §§ 1501-02; Commission bill §§ 1501-02; McClellan 
bill § 2-7F1.

35. See, e.g., United States v. Williams, 341 U.S. 70, 78 (1951) (due process 
rights); United States v. Ramey, 336 F.2d 512, 515 (4th Cir.), cert, denied, 379 
U.S. 840 (1964) (fourteenth amendment right to freedom from false arrest); Apodaca 
v. United States, 188 F.2d 932, 935 (10th Cir. 1951) (privilege against self
incrimination).

36. 18 U.S.C. § 241 (1970).

THE SCOPE OF PROTECTION

Constitutional Rights. By recommending retention of com
panion statutes proscribing private and state action, the authors of 
the three proposals now before the Congress have failed to recognize 
that sections 241 and 242, which deal respectively with private con
duct and with acts under color of law, are redundant. At the same 
time, the draftsmen of the various proposals apparently have made 
no attempt to clarify the extent to which section 241 goes beyond 
section 242 by protecting new substantive rights against wholly private 
conduct.

Until recently, sections 241 and 242 were considered mutually 
exclusive. Construing section 242’s “under color of law” limitation 
as synonymous with the fourteenth amendment’s state action require
ment, courts consistently have held that section 242 protects rights 
implicit in the due process and equal protection clauses of the 
fourteenth amendment.35 36 In contrast, section 241 contains no “under 
color of lav/’ limitation and, as a statutory matter, does not require 
a showing of state action.30 Viewing the absence of a state action 
requirement in section 241 as an indication that the Congress did not 
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intend the statute to apply to state-sponsored action,37 the Supreme 
Court refused to apply section 241 where state officials were involved.38

37. See United States v. Williams, 341 U.S. 70, 75-76 (1951).
38. Id. at 81-82. Only four members of the Williams court actually agreed that 

section 241 did not apply where state action was present. Justice Black concurred 
in the final result on other grounds. See id. at 85 (Black, J., concurring). Four 
Justices dissented. See id. at 87 (dissenting opinion).

39. See Griffin v. Breckenridge, 403 U.S. 88, 97 (1971).
40. See, e.g., United States v. Wheeler, 254 U.S. 281, 297-98 (1920) (private 

conspiracy to force persons to leave state not within scope of section 241); United 
States v. Powell, 212 U.S. 564, 565 (1909) (per curiam) (private lynch mob not 
within scope of section 241); Hodges v. United States, 203 U.S. 1, 18 (1906) (private 
conspiracy to force persons to give up jobs and leave state not within scope of sec
tion 241); cf. United States v. Williams, 341 U.S. 70, 77-78 (1951) (dictum) 
(fourteenth amendment applies only to states; section 241 limited to rights guaranteed 
against private interference).

41. See, e.g., In re Quarles, 158 U.S. 532, 536 (1895) (right to inform federal 
authorities of federal crimes protected by section 241); Logan v. United States, 144 
U.S. 263, 285 (1892) (right of prisoner in federal custody to protection against 
private violence protected by section 241); United States v. Lancaster, 44 F. 885, 
890-91 (W.D. Ga. 1890) (right of federal litigants to avail themselves of federal 
machinery protected by section 241). See generally Feuerstein, supra note 16, at 
641-68.

The history of section 1985(3) of title 42 of the United States Code presents an 
analogous example of strict statutory construction resulting from doubts about con
gressional power to condemn private conduct. Compare Collins v. Hardyman, 341 
U.S. 651, 658 (1951) (construing section 1985(3) to require action under color of 
law) with Griffin v. Breckenridge, 403 U.S. 88, 95-96 (1971) (abandoning the con
struction adopted in Collins v. Hardyman in light of the evolution of constitutional 
law); see 42 U.S.C. § 1985(3) (1970).

42. 18 U.S.C. §§ 241-42 (1970); see United States v. Williams, 341 U.S. 70, 78 
(1951).

The absence of an explicit state action requirement in section 241 
also prompted the Court to conclude that the Constitution demanded 
the exclusion of fourteenth amendment rights from the statute’s reach. 
Because judicial thinking about the fourteenth amendment focused 
on the requisite identification of state action, judges found it difficult 
to conceive of deprivations of fourteenth amendment rights by private 
persons.39 Further, the Congress was deemed powerless to proscribe 
private interference with rights that the Constitution protected only 
against state action.40 Thus, since section 241 was directed at private 
persons, courts construed the statute to protect only those consti
tutional or statutory rights existing independent of the fourteenth 
amendment.41 The Congress purportedly built this constitutional limi
tation into section 241 by limiting the section’s protection to rights 
“secured” by the Constitution, whereas section 242 protected rights 
“secured or protected” by the Constitution.42 Consequently, the 
abridgement of any rights protected by the fourteenth amendment 
simply fell outside the scope of section 241.

Both the constitutional and statutory rationales for limiting the 
ambit of section 241 were eliminated by two recent Supreme Court 
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cases. In United States v. Guest43 the Supreme Court, by indicating 
a willingness to abandon its traditional preoccupation with the state 
action requirement for congressional legislation, removed some of 
the constitutional difficulties underlying the exclusion of fourteenth 
amendment rights from section 241.44 In United States v. Price45 
the Court found that the legislative history of section 241 failed to 
justify the conclusion that either state action or fourteenth amend
ment rights were excluded from the statute’s coverage.46 Announcing 
that the statute should be accorded a sweep as broad as its language,47 
the Court held that section 241, like section 242, protects fourteenth 
amendment rights when the defendant has acted under color of law.48

43. 383 U.S. 745 (1966).
44. Id. at 762 (Clark, Black & Fortas, JJ., concurring); id. at 782 (Warren, C.J., 

Brennan & Douglas, JT.. concurring and dissenting).
45. 383 U.S. 787 (1966).
46. Id. at 801-06.
47. Id. at 801; see United States v. Guest, 383 U.S. 745, 753 (1966).
48. 383 U.S. at 798.
49. The Commission and McClellan versions of section 241 safeguard “any right 

or privilege secured . . . bv the Constitution or laws of the United States.” Com
mission bill § 1501; McClellan bill § 2-7F1 (a ) ( 1 )-(2). The Commission and 
McClellan versions of section 242 protect “rights, privileges or immunities secured 
or protected bv the Constitution or laws of the United States.” Commission bill 
§ 1502; McClellan bill § 2-7F1 (a)(3)(i). By adding the word “immunity” to 
section 1501, the Administration bill’s analogue to section 241, and deleting the 
phrase “or protected” from its version of section 242, the Administration bill eliminates 
the differences between the phraseology of the two sections. See Administration bill 
§§ 1501-02. The changes have no substantive effect. See II Working Papers, 
supra note 2, at 808-09.

50. See Administration bill §§ 1501-02; Commission bill §§ 1501-02; McClellan 
bill § 2-7F1.

51. The Commission bill essentially retains the language of present law. See 
18 U.S.C. §§ 241-42 (1970); Commission bill §§ 1501-02.

52. See note 74 infra and accompanying text. Section 241 safeguards the rights 
of “citizens” while section 242 protects “inhabitants.” See 18 U.S.C. §§ 241-42 
(1970). The McClellan bill’s version of section 241, like the Administration bill, 
abandons the citizenship limitation. See Administration bill § 1501; McClellan bill 
§ 2-7F1. This variation from the original language is laudable. The citizenship 
limitation in section 241 was the product of now irrelevant historical conditions; 

Under the Price statutory construction, section 242 was essentially 
rendered superfluous because section 241 protects at least as many 
rights as section 242 and applies to infringement of those rights by 
persons acting under color of law as well as by private persons. 
Despite Price, the draftsmen of the three bills now before the Congress 
retain the language by which sections 241 and 242 describe the rights 
they protect49 and preserve the state action-private conduct dis
tinction.50 While the Commission’s versions of sections 241 and 242 
retain those features that presently distinguish the statutes,51 the 
draftsmen of the McClellan bill have eliminated many of these dif
ferences52 and have thereby foreclosed argument that retention of 
the companion statutes is warranted.53
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The draftsmen of the proposals also have failed to take advantage 
of the opportunity presented by Guest to extend explicitly section 
241 to private interferences with fourteenth amendment rights. Since 
the Supreme Court has not squarely decided whether section 241 
protects fourteenth amendment rights against wholly private inter
ference, the full impact of Guest is unclear. As an exercise of con
gressional power under section five of the fourteenth amendment, 
section 241 could be construed to transform fourteenth amendment 
rights enforceable against the states into rights enforceable against 
private individuals,53 54 whether or not they are acting with a racially 
discriminatory intent.55

section 241 initially was intended to protect newly created fifteenth amendment 
voting rights and to supplement the privileges and immunities clause of the fourteenth 
amendment. See United States v. Price, 383 U.S. 787, 807-20 (1966) (appendix 
to opinion of the Court) (legislative history); United States v. Williams, 341 U.S. 
70, 83 (1951) (appendix to opinion of Justice Frankfurter) (comparative table of 
successive versions of sections 241 and 242); Act of May 31, 1870, ch. 114, § 6, 
16 Stat. 140, as amended, 18 U.S.C. § 241 (1970); Gressman, supra note 31, at 
1345. The change would avoid the injustice occasionally produced bv the citizen
ship limitation in section 241. See Baldwin v. Franks, 120 U.S. 678, 690-91 (1887) 
(section 241 inapplicable to conspiracy to drive citizen of China from his California 
home).

Unfortunately, the McClellan bill’s analogue to section 241 retains the inhabitant 
limitation and thereby imposes an unwarranted territorial restriction on the statute’s 
scope bv making the section inapplicable to transient aliens and citizens living abroad. 
See McClellan bill § 2-7Fl(a)(3).

53. The National Commission’s consultant on civil rights recommended that sec
tions 241 and 242 be merged into a single statute. See Study Draft, supra note 2, 
at 147; II Working Papers, supra note 2, at 806-08.

Because the Administration bill’s analogue to section 242 focuses on the result 
of an official’s conduct, while the analogue to section 241 focuses on a private per- 
sion’s intent, the Administration bill’s retention of companion statutes has some reason
able policy basis. See note 79 infra.

54. See 383 U.S. at 779 (Warren, C.J., Brennan & Douglas, JJ., concurring and 
dissenting). The remaining members of the Guest Court, apparentlv rejecting this 
broad construction of section 241, concurred in the opinion that “the statute does 
not purport to give substantive, as opposed to remedial, implementation to anv rights 
secured by [the equal protection clause].” Id. at 754-55, 761 (Clark, Black & 
Fortas, JJ., concurring); id. at 762 (Harlan, J., concurring and dissenting).

55. When a defendant has acted with racially discriminatory intent, the thirteenth 
amendment provides a source of congressional power, and the state action limitation 
of the fourteenth amendment is inapplicable. Thus, section 241, if construed as 
substantive legislation under the enabling clause of the thirteenth amendment, could 
be read as proscribing private acts of racial discrimination. Cf. Griffin v. Brecken
ridge, 403 U.S. 88 (1971) (section 1985(3) reaches private discriminatorv inter
ference with right to interstate travel). In any event, section 241 probably does 
proscribe private discriminatory interferences with equal protection rights. See notes 
69-72 infra and accompanying text.

By obviating the need for case-by-case adjudication of the source 
and scope of the constitutional power that applies to a given appli
cation of the statute, such a construction would prevent the substantive 
content of the statute from “varying with the particular constitutional 
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provision that is the source of the right” in question.56 In the past, 
the substantive variations of section 241 have resulted in incomplete 
protection of many basic constitutional rights. For example, section 
241 appears to punish private interference with individual rights when 
racial motivation is a factor since the power to prevent racial dis
crimination is unquestionably granted to the federal government by 
the thirteenth amendment.57 Authority to prevent nondiscriminatory 
deprivations of constitutional rights, however, exists only to the extent 
that the fourteenth amendment is held to apply to private persons58 
or when the protected right exists independent of the fourteenth 
amendment. Similarly, section 241 protects free speech from private 
interference only if the speech is addressed to the national 
government.59 A clear legislative determination under the authority 
of section five of the fourteenth amendment to protect specific rights 
against private interference would eliminate the possibility of such 
anomolous results. By remaining silent on the intended scope of 
section 241, the Congress has failed to eliminate potential variations 
in the statute’s application and has lost an important opportunity to 
grant complete protection to basic individual rights.

56. United States v. Guest, 383 U.S. 745, 781 (1966) (Warren, C.J., Brennan & 
Douglas, JJ., concurring and dissenting).

57. See Tones v. Alfred H. Mayer Co., 392 U.S. 409, 438-39 (1968); U.S. Const. 
amend. XIII, § 2.

58. Compare Action v. Gannon, 450 F.2d 1227 (Sth Cir. 1971) (en banc) (sec
tion 1985(3) reaches private conspiracy to interfere with private church service) 
with Hughes v. Ranger Fuel Corp., 467 F.2d 6 (4th Cir. 1972) (in absence of 
discriminatory motivation, section 1985(3) does not reach private conspiracy).

59. See United States v. Cruikshank, 92 U.S. 542, 552 (1875) (dismissal of in
dictment under predecessor of section 241 where indictment failed to allege that 
victims were petitioning the national government); Wilkins v. United States, 376 
F.2d 552, 560-61 (5th Cir. 1967) (upholding conviction under section 241 where 
private person murdered participant in a protest march concerning the right to reg
ister to vote in federal election); Powe v. United States, 109 F.2d 147, 151 (5th 
Cir.), cert, denied, 309 U.S. 679 (1940) (sustaining demurrers to indictment alleging 
private interference with citizen’s right to publish his views on general topics in local 
newspaper).

The Congress and the revisers afford limited statutory protection to first amendment 
rights. See 18 U.S.C. § 245 (1970) (protecting civil rights speakers from discri
minatory interference); Administration bill § 1513; Commission bill § 1515; McClellan 
bill § 2-7F4(a)(3).

60. See 18 U.S.C. §§ 241-42 (1970).
61. 390 U.S. 563 (1968).
62. Id. at 565-66.

Statutory Rights. In addition to safeguarding constitutional
rights, sections 241 and 242 purport to penalize interferences with 
rights secured by the laws of the United States.60 In United States 
v. Johnson61 the Supreme Court held that section 241 could be used 
to punish a private conspiracy to intimidate three blacks who were 
exercising their right to patronize a restaurant.62 Relying on the 
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sweeping language of Price,™ the Court found that the right to 
patronize a public facility had been granted by section 201 of the 
Civil Rights Act of 1964,63 64 65 66 67 68 69 and was therefore protected by section 
241 as a right secured by the laws of the United States.05 The dis
senters, unconcerned with section 241’s incorporation of the statutory 
right, disagreed only with the majority’s finding that the Congress 
had intended section 201’s civil remedy to be nonexclusive.06 Thus, 
Johnson established that where the victim of a civil rights crime has 
been deprived of a statutorily granted personal right07 and where that 
right is not protected by an exclusive noncriminal remedy,08 courts 
should uphold indictments under sections 241 and 242.

63. See id. at 566; United States v. Price, 383 U.S. 787, 796 (1966). In Price 
the Court noted that sections 241 and 242 both protected all the rights conferred 
by “all of the Constitution and laws of the United States.” Id. at 797.

64. 390 U.S. at 565-66; see 42 U.S.C. § 2000a (1970).
65. See 390 U.S. at 565-66.
66. See id. at 567-69 (Stewart, Black & Harlan, JJ., dissenting).
67. Although the Johnson Court did not explain its implicit conclusion that the 

Civil Rights Act of 1964 had created a personal right that could be incorporated 
into section 241, the creation of a personal right by the statute to be incorporated 
clearly is a preliminary issue. See United States v. DeLaurentis, 491 F.2d 208, 211 
(2d Cir. 1974) (dismissing indictment alleging denial of right not to sit in under 
section seven of National Labor Relations Act); United States v. Bailes, 120 F. Supp. 
614, 630-31 (S.D.W.Va. 1954) (dismissing indictment alleging denial of right to 
refrain from joining a labor union under section seven of the National Labor Rela
tions Act); United States v. Berke Cake Co., 50 F. Supp. 311, 313 (E.D.N.Y.), 
appeal dismissed, 320 U.S. 807 (1943) (sustaining demurrer to an indictment alleging 
deprivation of rights under Fair Labor Standards Act of 1938). The Bailes and Berke 
Cake holdings rested on narrow pre-Price readings of the scope of section 241. See 
United States v. Bailes, supra at 631; United States v. Berke Cake Co., supra at 313.

68. See II Working Papers, supra note 2, at 771; Feuerstein, supra note 16, at 
649; e.g., United States v. DeLaurentis, 491 F.2d 208, 212-13 (2d Cir. 1974) (pro
cedures under the National Labor Relations Act exclusive); United States v. Guest, 
246 F. Supp. 475 (M.D. Ga. 1964), rev’d on other grounds, 383 U.S. 745 (1966) 
(civil remedies accompanying section 207(b) of the Civil Rights Act of 1964 ex
clusive); United States v. Berke Cake Co., 50 F. Supp. 311 (E.D.N.Y.), appeal 
dismissed, 320 U.S. 807 (1943) (remedies accompanying section 16(b) of Fair 
Labor Standards Act of 1938 exclusive).

69. See Civil Rights Act of 1866, § 1, 42 U.S.C. §§ 1981, 1982 (1970); Civil 
Rights Act of 1871, § 2, 42 U.S.C. § 1985(3) (1970).

70. See Tillman v. Wheaton-Haven Recreation Ass’n, 410 U.S. 431, 435 (1973) 
(section 1981); Jones v. Alfred H. Mayer Co., 392 U.S. 409, 420 (1968) (sections 
1981 and 1982); cf. Griffin v. Breckenridge, 403 U.S. 88, 105 (1971) (section 1985 
(3) is substantive legislation under thirteenth amendment).

Each of the three proposals now before the Congress retains the 
language of present law purporting to incorporate statutory rights 
by reference. Because the draftsmen of the proposals presumably 
endorse the Johnson rationale, the new statutes, like their predeces
sors, protect by criminal sanction an indefinite number of statutory 
rights. However, the Johnson rationale may add an undesired 
dimension to the statutes. Because sections 1981, 1982 and 1985(3) 
of title 42 of the United States Code™ create personal rights70 and 
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carry civil remedies arguably not intended to be exclusive,71 sections 
241, 242, and the new proposals may render activities such as discrimi
natory denial of the right to contract or discriminatory refusal to sell 
real property72 criminal although Congress arguably does not intend 
to impose criminal penalties for such common, though reprehensible, 
conduct. The likelihood of inadvertent creation of criminal law, un
acceptable in any circumstance, thus is increased by retention of the 
sweeping language describing the rights protected by sections 241 
and 242.73

71. The original version of section 242 explicitly incorporated the rights now
enumerated in sections 1981 and 1982. See Jones v. Alfred H. Mayer Co., 392 
U.S. 409, 422-26 (1969); Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (forerunner 
of sections 1981 and 1982); id. § 2 (forerunner of section 242). However, the 
Jones Court noted that section 242 had been limited to acts under color of law in 
order to ensure that criminal penalties would not apply to private violations of sections 
1981 and 1982. 392 U.S. at 422-26. The civil remedies arguably are exclusive,
therefore, when the prospective defendant has not acted under color of law.

72. See 42 U.S.C. § 1981 (1970) (right to contract); 42 U.S.C. § 1982 (1970) 
(right to enter real property transactions).

73. See United States v. DeLaurentis, 491 F.2d 208 (2d Cir. 1970) (condemna
tion of Government’s “unjustifiable” attempt to use federal law to convert an unfair 
labor practice under National Labor Relations Act into a criminal conspiracy via 
section 241). Compare id. with United States v. Mary Helen Coal Corp. (E.D.N.Y. 
1938) (unreported opinion) (sustaining indictment alleging unfair labor practice 
under National Labor Relations Act), noted in Feuerstein, supra note 16, at 649 n.46.

74. Compare 18 U.S.C. § 241 (1970) with Administration bill § 1501 and McClellan 
bill § 2-7Fl(a)(l).

Under the conspiracy provision of section 241 the prosecution does not have to 
show an overt act; simple agreement is sufficient. See United States v. Marado, 454 
F.2d 167, 169 (5th Cir. 1972), cert, denied, 406 U.S. 917 (1973); Williams v. 
United States, 179 F.2d 644, 649 (5th Cir. 1950), aff'd, 341 U.S. 70 (1951). If 
the conspiracy provision is removed from section 241, the general conspiracy statute 
will apply to violations of sections 241 and 242 by groups of two or more persons. 
Conviction under the general conspiracy statute requires proof of an overt act. See 
United States v. Rabinowich, 238 U.S. 78, 86 (1915); United States v. Carlton, 475 
F.2d 104, 106 (5th Cir.), cert, denied, 414 U.S. 942 (1973); Crimes and Criminal 
Procedure § 371, 18 U.S.C. § 371 (1970). See also Administration bill § 1002; 
Commission bill § 1004; McClellan bill § 1-2A5.

Deletion of the conspiracy element from section 241 manifests a recognition that 
the conspiracy requirement resulted from the concern of the original draftsmen with 
racial violence perpetrated by marauding bands of Ku Klux Klan members. See 
United States v. Mosely, 238 U.S. 383, 387 (1915). Curiously, the McClellan bill 
retains references to “going in disguise on the highway” and entry “onto the premises 
of another” although the language of the original version of section 241 suggests that 
proof of such activity was intended to evidence the unlawful conspiracies with which 
the legislators were concerned. See Act of May 31, 1870, § 6, 16 Stat. 141, codified 
at 18 U.S.C. § 241 (1970).

Excision of the conspiracy element also erases another difference between sections 
241 and 242 and reinforces the argument that the proposed statutes are largely 
redundant. See notes 49-53 supra and accompanying text.

CONDUCT PROSCRIBED

While both the Administration and McClellan proposals have 
eliminated the conspiracy requirement from section 241,74 each retains 
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language criminalizing acts that “injure, oppress, threaten or intim
idate” the free exercise of protected rights.75 Thus, the operative 
terms of the proposed replacements for section 241 do not preclude 
prosecution for acts of economic or other nonviolent coercion.76 
Similarly, the term “deprivation of . . . rights” in the McClellan bill’s 
version of section 24277 implies no limitation to acts or threats of 
physical force.78 The Administration bill’s analogue to section 242, 
section 1502, on the other hand, largely confines prosecutions to 
situations where the offensive conduct has entailed use of force or 
threats of force.79 However, this limitation on the scope of section 
1502 is undermined to the extent that section 1501, the Administra
tion’s analogue to section 241, protects the same rights as section 1502, 
but is not limited to violent acts.80

75. See Administration bill § 1501; McClellan bill § 2-7Fl(a).
76. Cf. United States v. Welch, 243 F. 996 (D.R.I. 1917) (threat to “cause 

sentence to be pronounced” in a criminal proceeding against prospective voter); 
United States v. Wilcox, 243 F. 993 (D.R.I. 1917) (threat to withdraw business 
from local merchant). The coercion must be of sufficient severity to influence a person 
of ordinary firmness. Id. at 995.

77. McClellan bill § 2-7Fl(a)(3)(i).
78. Cf. United States v. Senak, 477 F.2d 304 (7th Cir.), cert, denied, 414 U.S. 

856 (1973) (exaction of excess fees from indigent clients by public defender); United 
States v. Ramey, 336 F.2d 512 (4th Cir.), cert, denied, 379 U.S. 840 (1964) (false 
arrest); United States v. Barr, 295 F. Supp. 889 (S.D.N.Y. 1969) (false signing of 
affidavits of service causing default judgments).

79. See Administration bill § 1502. Section 1502 provides that a person acting 
under color of law who knowingly commits a federal offense against person or property 
also is guilty of violating the civil rights law if his conduct causes a deprivation of 
constitutional or statutory rights. Id. Most of the federal crimes against person or 
property in the Administration bill are explicitly limited to acts or threats of force. 
See, e.g., id. § 1613 (battery); id. § 1614 (menacing); id. § 1722 (extortion). But 
see id. § 1723 (criminal coercion). Provisions in the Administration’s personal and 
property crimes chapters, which are not limited to violent acts, are arguably irrelevant 
to the scope of section 1502 because of explicit jurisdictional limitations. See, e.g., 
id. § 1617 (criminal harassment); id. § 1623 (restraint); id. § 1731 (theft).

80. See notes 49-53, 60-73 supra and accompanying text.
81. See 18 U.S.C. § 245 (1970).
82. See S. Rep. No. 721, 90th Cong., 1st Sess. (1968).

Retention of the language of present law criminalizing the use 
of nonviolent coercion to deprive citizens and others of their rights 
is unfortunate. The language is inconsistent with the policy mani
fested by the Congress in its 1968 decision to limit the application 
of section 245 to acts of force or threats of force.81 Although sec
tion 245, a criminal provision that prohibits interference with the 
right to receive benefits under certain federal programs, grew out of 
congressional concern with racial violence,82 consideration has been 
given to expanding the section to interdict economic coercion. The 
arguments that such an expansion would create enforcement diffi
culties because of the breadth and ambiguity of the concept of 
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economic coercion and because of the possibility that false or base
less complaints would be lodged83 seem equally relevant to the broader 
provisions of sections 241 and 242. Futher, the failure to limit the 
prohibitions to violent activity exacerbates the due process dangers 
created by the vagueness of the present statutes.84 Little would be 
lost by limiting the new versions of sections 241 and 242 to violent 
activity, for past prosecutions under sections 241 and 242 usually 
have been limited to situations involving violence,85 86 and federal civil 
sanctions may more appropriately apply to the type of nonviolent 
coercion the statutes now proscribe.80

83. See Final Report of the Nat’l Comm’n on Reform of Federal Criminal 
Laws 157-58 (1971); II Working Papers, supra note 2, at 779-80.

84. See notes 106-114 infra and accompanying text; cf. Hearings, supra note 3, pt. 
IIIB, at 1462-63 (American Civil Liberties Union urging that section 245 not be 
expanded to include economic coercion because selective abuse by United States 
attorneys of such an open ended provision was foreseeable).

85. See Hearings, supra note 3, pt. HID, at 3163.
86. See II Working Papers, supra note 2, at 780-81.
87. II Working Papers, supra note 2, at 809.
88. Under the void-for-vagueness doctrine, courts will declare a criminal statute 

unconstitutional when its provisions are so vague that “men of common intelligence 
must necessarily guess at its meaning and differ as to its application.” Connally v. 
General Constr. Co., 269 U.S. 385, 391 (1926). See generally Note, The Void-For- 
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960).

89. 325 U.S. 91 (1945).
90. Id. at 94. Some evidence indicated that the sheriff, who beat his handcuffed 

prisoner to death, held a personal grudge against his victim. Id. at 92-93. One of 
his defenses, in essence, was that his act constituted murder, not deprivation of life 
without due process of law. See id. at 114 (Rutledge, J., concurring).

THE REQUIREMENT OF SPECIFIC INTENT

With the exception of the Administration’s version of section 242, 
all of the proposed statutes attempt to protect all federal consti
tutional and statutory rights against all forms of interference. The 
result is a collection of statutes that have been said to “violate virtually 
every canon of criminal law draftsmanship”87 and that skirt the elusive 
borders of unconstitutional vagueness. The interplay between the 
void-for-vagueness doctrine88 89 and sections 241 and 242 has imposed 
severe limitations on the effectiveness of present legislation and has 
highlighted the need for congressional re-examination of the decision 
to rely on such loosely worded statutes.

In Screws v. United States?*  a striking example of the problems 
created by the vagueness of the statutes, a Georgia sheriff was in
dicted and convicted under section 242 for depriving a citizen of 
his life and of his right to a jury trial without due process of law.90 
Presented with a void-for-vagueness challenge to section 242, the 
Supreme Court upheld the validity of the statute by requiring the 
prosecution to prove that the defendant acted with a specific intent 
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to deprive a person of a right expressly ensured by the Constitution, 
federal statutes, or judicial decisions interpreting them.91 The Supreme 
Court incorporated the dual requirement of Screws—that the right 
in question be definite and that the defendant act with specific intent 
to deprive his victim of that right—into section 241 in Guest v. United 
States.92

91. Id. at 104. Partially personal motivation is not inconsistent with the require
ment of specific intent. See Crews v. United States, 160 F.2d 746, 749 (5th Cir. 
1947).

92. 383 U.S. 745, 753-54 (1966).
93. See Clark, A Federal Prosecutor Looks at the Civil Rights Statutes, 47 Colum. 

L. Rev. 175, 182-83 (1947); Fraenkel, The Federal Civil Rights Laws, 31 Minn. L. 
Rev. 301, 311 (1947).

94. See Hearings, supra note 3, pt. HID, at 3160 (1972); id. pt. IX, at 6774; 
Fraenkel, supra note 93, at 311. See generally Shapiro, Limitations in Prosecuting 
Civil Rights Violations, 46 Cornell L.Q. 532, 535 (1961).

The paucity of successful federal prosecutions does minimize federal intrusion into 
the traditionally state-dominated arena of criminal law enforcement. Decreased federal 
activity was a consequence of the specific intent test foreseen by the Screws majority 
and cited as one of the test’s advantages. See Screws v. United States, 325 U.S. 91, 
105 (1945). Fears that the criminal civil rights laws would generate massive federal 
incursions into state penal jurisdiction had been voiced when the Congress first adopted 
the civil rights provisions. See H. Flack, Adoption of the Fourteenth Amendment 
22-38 (1908); Cong. Globe, 39th Cong., 1st Sess., 474-607 (1866).

Sections 241 and 242 still permit entry of federal authorities into traditionally state 
dominated areas, however. See United States v. Delerme, 457 F.2d 156, 161 (3d 
Cir. 1972) (Seitz, C.J., dissenting).

95. See S. Rep. No. 721, 90th Cong., 2d Sess. (1968).
96. See Comment, Federal Civil Action Against Private Individuals For Crimes 

Involving Civil Rights, 74 Yale L.J. 1462, 1463 (1965).
97. See Shapiro, supra note 94, at 535. Sheriff Screws was ultimately acquitted, 

for example. See Fraenkel, supra note 93, at 311.

Practical Problems Created by the Specific Intent Test. The
specific intent element added by Screws and Guest represents a 
significant practical limitation on the usefulness of sections 241 and 
242. Requiring the prosecution to prove the elusive element of 
specific intent exacerbates the problems caused when grand and 
petit juries are sympathetic to local defendants.93 As a result, civil 
rights prosecutions are infrequent and often unsuccessful94 and there
fore have little, if any, deterrent effect.95 96 While the mere instiga
tion of prosecutions arguably serves an important educational function 
by publicizing the existence of federal criminal sanctions for viola
tions of civil rights,90 the high rate of acquittal almost completely 
undermines any potential deterrent effect of this education.97 Fre
quent unsuccessful prosecutions may promote disrespect for the 
criminal provisions at issue and for the rule of law generally by 
engendering the belief that the law can be violated with only minor 
consequences. At the same time, failure to prosecute because the 
poor quality of the applicable statute makes conviction difficult allows 
persons to act with impunity.
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By adopting the broad language of sections 241 and 242, the 
draftsmen of the Administration, Commission, and McClellan bills 
have failed to remedy these well-recognized problems.98 Instead, 
they have relegated to the judiciary the essentially legislative decision 
of which statutory and constitutional rights encompassed by sec
tions 241 and 242 are worthy of protection by federal criminal sanc
tion and have manifested a willingness to accept the specific intent 
test as the price of such delegation. The continued ineffectiveness of 
the sanctions and the possible proscription of conduct the Congress 
does not desire to penalize will result.

98. But see Administration bill § 1502; notes 113-114 infra and accompanying text.
99. See note 88 supra.
100. See Note, supra note 88, at 87 n.98. The purported relationship between 

vagueness and specific intent is puzzling. Some have suggested that the specific 
intent requirement was merely a means by which the Court in Screws expressed its 
predeliction to uphold section 242 despite possible constitutional problems with its 
application. See 325 U.S. 91 (1945); Note, Can the Intent to Violate the Federal 
Civil Rights Statutes Be Established By a Presumption, 40 Geo. L.J. 566, 571-73 
(1952). See also Note, supra note 88, at 87 n.98. It also is possible that the Court 
construed “willfully” to mean “specific intent to deprive a person of a right made 
definite” in order to find statutory authority for the limitation to previously defined 
rights. Screws v. United States, supra at 103. Moreover, the specific intent require
ment ensures that the jury is instructed in terms of a specific right and forces the 
prosecutor and the judge to have a specific right in mind.

101. See Crayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) (dictum). 
See generally Note, supra note 88.

102. See United States v. Williams, 179 F.2d 644, 647 (5th Cir. 1950), aff’d, 341 
U.S. 70 (1951); J. Hall, Ceneral Principles of Criminal Law 63 (I960); cf. 
Bouie v. City of Columbia, 378 U.S. 347 (1964) (retroactive judicial expansion of 
criminal statute violates due process); U.S. Const, art. I, § 9.

The concern with ex post facto application of section 242 previously had moved 
Justice Douglas, the author of the Screws opinion, to file a vigorous dissent in United 
States v. Classic, where the Court first held that the right to vote in federal elections 
includes the right to have votes counted in a primary. See 313 U.S. 299, 329-41 
(1941) (Douglas, J., dissenting).

Due Process Problems Surviving the Specific Intent Test. 
Criminal laws that fail to give potential defendants adequate warn
ing of the particular conduct proscribed generally are thought to 
be unconstitutionally vague.99 Because the requirement of specific 
intent cannot clarify otherwise vague language,100 arguments that 
the specific intent requirement satisfies any constitutional require
ment of notice arguably are unsupportable. However, in view of 
the fact that few potential civil rights violators are likely to consult 
the statutes before acting, the notice rationale provides an inade
quate explanation for the voiding of vague statutes.101

In one sense, the void-for-vagueness doctrine may be a judicial 
safeguard against the danger of ex post facto expansion of criminal 
laws.102 A statute that gives a reasonable man notice of what conduct is 
proscribed also provides a definition of criminal conduct that cannot be 
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drastically expanded by the judges and juries who later apply the 
statute to a given set of facts. The specific intent test requires that 
the right in question be definite and precludes the application of sections 
241 and 242 to deprivations of “emerging” rights.103 Thus, the specific 
intent test does resolve the due process problems arising from the 
danger of ex post facto expansion of the statutes. In United States 
v. O'Dell,104 for example, the Sixth Circuit overturned a conviction 
based in part on a jury determination that seven sheriffs and a bail
bondsman had deprived prisoners of their due process rights by fail
ing to bring the prisoners before a magistrate promptly after arrest, 
by refusing to allow the prisoners to place post-arrest telephone 
calls, and by setting a $350 bond for drunken driving violations. 
These rights, the court noted, were not as yet guaranteed by the 
federal constitution.105

103. See United States v. O’Dell, 462 F.2d 224, 230 & n.7 (6th Cir. 1972). When
the provisions of sections 241 and 242 refer to statutory rights or rights that appear 
on the face of the Constitution, the danger of retroactive enforcement is small and 
general criminal intent tests probably could apply. See United States v. Nathan, 
238 F.2d 401, 407 (7th Cir. 1956), cert, denied, 353 U.S. 910 (1957); United States 
v. Bailes, 120 F. Supp. 614, 622 (S.D.W.Va. 1954). The problem of determining 
what is sufficiently definite and what constitutional rights appear on the face of the 
Constitution understandably troubled the dissenters in Screws, however. See Screws 
v. United States, 325 U.S. 91, 150 (1945) (Roberts, Frankfurter & Jackson, JJ., 
dissenting). The major problem involves due process rights and the concomitant 
lack of an ascertainable standard of guilt. It might have been argued at one time 
that a statute penalizing deprivations of due process is not unconstitutionally vague
because every reasonable man is presumed to know what rights are so rooted in the
traditions and conscience of our people as to be branded fundamental. See Snyder
v. Massachusetts, 291 U.S. 97, 105 (1934). However, such a presumption could
not be maintained in view of the close decisions on due process emanating from the 
Supreme Court. See Screws v. United States, supra at 157 (Roberts, Frankfurter & 
Jackson, JJ., dissenting).

104. 462 F.2d 224 (6th Cir. 1972).
105. Id. at 230.
106. See Packer, Mens Rea and the Supreme Court, 1962 Sup. Ct. Rev. 107, 

122-25; Note, supra note 88, at 81. The dissenters in Screws argued that “because 
misuse of the criminal machinery is one of the most potent and familiar instruments 
of arbitrary government, proper regard for the rational requirement of definiteness 
in criminal statutes is basic to civil liberties.” Screws v. United States, 325 U.S. 
91, 145 (Roberts, Frankfurter & Jackson, JJ., dissenting).

107. See Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972). The delega
tion of legislative authority to prosecutors must be distinguished from prosecutorial 
discretion. The former concerns the power to determine what conduct is deserving 
of punishment. The latter deals with the power to determine whether a particular actor 
alleged to have engaged in the proscribed conduct should be prosecuted.

The contention that the void-for-vagueness doctrine is rooted in 
the need to limit the discretionary powers of prosecutors, judges, 
and juries provides the most compelling explanation for the doctrine’s 
use.106 An impermissibly vague law delegates excessive policymaking 
authority to law enforcement officials, judges, and juries by allow
ing them to decide on an ad hoc, subjective basis what conduct is 
deserving of criminal condemnation.107 Criminal sanctions should 
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not be imposed in the absence of a specific determination of the 
need for such penalties by the responsible policymaking organs of 
society. To the extent that concern about the dangers inherent in 
excessive law enforcement discretion underlies the void-for-vagueness 
doctrine, substantial due process problems survive the specific intent 
test.108

108. While the specific intent requirement may reduce the likelihood of conviction, 
it does not prevent a prosecutor from instituting or threatening to institute proceed
ings in an almost limitless and unforeseeable number of situations. Nor does it con
fine the power of policemen, judges, and juries. Because intent can only be inferred 
from the defendant’s manifest acts, the depravity of the defendant’s conduct is likely 
to determine whether the jury finds specific intent. In the abstract, however, the 
depravity of the defendant’s act is irrelevant to the issue of specific intent. See 
Hale, Unconstitutional Acts as Federal Crimes, 60 Harv. L. Rev. 65, 93 (1947); 
Note, supra note 88, at 87 n.98. Of course, the Screws limitation to definite rights 
does place some restrictions on prosecutorial power. But see note 73 supra and 
accompanying text.

109. See Hearings, supra note 3, pt. HID, at 3163 (1972); cf. id. pt. IIIB, at 
1462-63 (American Civil Liberties Union urging that section 245 not be expanded 
to include economic coercion because of the foreseeability of selective abuse by 
United States attorneys of such an open ended provision).

110. See Administration bill § 1502; note 79 supra and accompanying text.
111. See note 33 supra.
112. See Administration bill § 1501, 302(b) (definition of knowingly); Commis

sion bill §§ 1501-02, 302 (definition of intentionally); McClellan bill §§ 2-7F1, 
l-2Al(a)(2) (definition of intentionally). In section 1501, the Administration’s 
analogue to section 241, the requirement of specific intent has been reduced so that 
the defendant need not have a conscious desire to deprive another of his federally 
secured rights but need only believe or be aware that his conduct will cause the 
proscribed result. See Administration bill §§ 1501, 302(b) (definition of knowingly). 
This change is salutory from a prosecutorial point of view and, if interpreted to 
preclude application of the statute to emerging rights, should eliminate the due process 
danger of ex post facto expansion.

One means of limiting the danger of discriminatory prosecution and 
the definition of crime by prosecutors, judges, and juries is to provide 
criminal sanctions only for acts or threats of force.109 Only the 
Administration bill’s version of section 242 has adopted this ap
proach, however.110 The alternative of confining sections 241 and 
242 to certain defined rights deserving of federal criminal protec
tion in limited circumstances was rejected by all the proposals, except 
to the extent that they recommend new specific provisions on elec
tions violations and unlawful acts under color of law.111 Because 
the draftsmen decided to retain the broad language of the present 
laws, the Commission and McClellan bills and the Administration 
bill’s version of section 241 include the specific intent requirement,112

Section 1502 of the Administration bill adopts a different ap
proach to the specific intent requirement of section 242. Under 
present law a state police officer who kills his neighbor on election 
day is not guilty of a civil rights offense unless he specifically in
tended to deprive his neighbor of the federally secured right to 
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vote. Under section 1502, which contains no specific intent require
ment, the same police officer acting under color of law is guilty of 
a federal crime of murder and a civil rights offense even though he 
was motivated only by personal hatred.113

113. See Administration bill §§ 1601, 1502.
114. See id. § 1502(b).
115. See II Working Papers, supra note 2, at 809-10.
116. Id.

If the void-for-vagueness doctrine rests on the fear of ex post facto 
expansion of criminal laws or on the possibility of prosecutorial dis
crimination in enforcement, section 1502 probably is constitutional. 
The restriction to acts of force or threats of force confines prose
cutorial lawmaking power by limiting the number of situations to 
which the statute applies. A provision that assures that the judge 
will decide, as a matter of law, what rights are protected by the 
statute minimizes the dangers of ex post facto expansion.114 Although 
elimination of the specific intent requirement removes a significant 
practical limitation on the prosecutorial function without under
mining the constitutionality of the provision, the improvements in 
section 1502 are overshadowed by section 1501, which will apply to 
all of the situations covered by section 1502.

Conclusion

Before enacting criminal laws, the Congress must make explicit 
policy determinations about what conduct it intends to proscribe 
and what rights it seeks to protect. That the Congress has not 
made these difficult decisions in the area of civil rights enforcement 
is apparent from the proposed re-enactment of sections 241 and 242. 
No determination has been made concerning what rights ought to 
be protected by these statutes, and little consideration appears to 
have been given to the fact that criminal penalties may not be the 
most desirable remedy in many instances.

The argument that the broad language of sections 241 and 242 
serves as a backstop necessitated by congressional inability to fore
see all possible civil rights crimes115 116 could apply to all criminal leg
islation. It inheres in the limitations of language and in the ingenuity 
of criminals. These difficulties cannot justify the use of vaguely 
worded statutes that create unacceptable due process problems and 
seriously impede effective enforcement. Specific statutes should be 
enacted that can be amended by reasonably clear remedial legisla
tion when the need appears. This ad hoc approach is preferable to 
an attempt to comprehend in broad language all possible kinds of 
invasions of rights.110 The Congress must ask probing policy questions
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about every protected right. Failure to do so results in unintentional 
proscription of some conduct, protection of rights the Congress 
may not wish to protect by federal criminal process, and ineffective 
protection of those rights that the Congress does desire to safe-

Scott W. Muller



SEARCHES INCIDENT TO ARREST:
THE EXPANDING EXCEPTION TO THE
WARRANT REQUIREMENT

The United States Supreme Court recently examined the proper 
scope of a warrantless search incident to a lawful arrest. In the com
panion cases of United States v. Robinson1 and Gustafson v. Florida,2 
the Court held that a law officer may conduct a full search of the 
arrestee’s person as an incident to a custodial arrest for the com
mission of a traffic offense.3 The Court found a full search justified 
by the single fact of lawful custodial arrest.4 5 Three months later 
in United States v. Edwards6 the Court upheld a law officer’s war
rantless seizure of an arrestee’s clothing 10 hours after the arrest, 
while the arrestee was in police custody.0 Additionally, the Edwards 
Court sanctioned the subjection of the seized clothing to a warrantless 
laboratory analysis.7 Terming the search and seizure a “normal 
incident” to custodial arrest and finding the 10-hour delay from 
arrest to search and seizure reasonable, the Court treated the police’s 
conduct as squarely within the “search incident to arrest” exception 
to the warrant requirement of the fourth amendment.8 Although 
Robinson, Gustafson, and Edwards dealt with previously unresolved 
issues of fourth amendment law,9 the Court characterized its holdings 

1. 414 U.S. 218 (1973).
2. 414 U.S. 260 (1973).
3. Id. at 263-64; 414 U.S. at 234-35. A full search of the person includes a search 

of “areas such as behind the collar, underneath the collar, underneath the waistband 
of the trousers, the cuffs, the socks and shoes,” and examination of objects removed 
from the arrestee. Id. at 221-22 n.2. A full search is distinguishable from a frisk 
or limited weapons search, which involves a mere pat-down of the suspect’s outer 
clothing and removal of such weapons as the officer reasonably believes to be in 
the person’s possession. Id. at 227.

4. 414 U.S. at 234-35.
5. 415 U.S. 800 (1974).
6. Id. at 805.
7. Id. at 806-07.
8. Id. at 805. The fourth amendment prohibits unreasonable searches and seizures. 

See U.S. Const, amend. IV. In all but a few specifically established exceptional 
situations, warrantless searches are per se unreasonable. A search incident to arrest 
is one recognized exception to the warrent requirement. See Katz v. United States, 
389 U.S. 347, 357 (1967).

9. The Court acknowledged that its previous statements about the scope of a 
personal search incident to arrest were dicta and thus had not resolved the issue. 
414 U.S. at 230. The Court also was required for the first time to delineate the 
time period within which a personal incidental search properly may be conducted. 
Cf. Coolidge v. New Hamshire, 403 U.S. 443 (1971) (time period delineated for 
postarrest search of motor vehicle).
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as a logical development from prior search and seizure decisions.10 
The development is difficult to follow, however; Robinson, Gustafson, 
and Edwards create serious tension with past precedent.

10. 415 U.S. at 803; 414 U.S. at 264; 414 U.S. at 224-26.
11. Compare State v. Custafson, 258 So. 2d 1, 4 (Fla. 1972), aff’d, 414 U.S. 260 

(1973) (full search of person reasonable upon custodial traffic arrest) with United 
States v. Robinson, 471 F.2d 1082, 1097 (D.C. Cir. 1972) (en banc), rev’d, 414 
U.S. 218 (1973) (only limited weapons frisk reasonable upon custodial traffic arrest) 
and People v. Marsh, 20 N.Y.2d 98, 102, 228 N.E.2d 783, 786, 281 N.Y.S.2d 789, 
793 (1967) (any search upon custodial traffic arrest unreasonable unless officer 
reasonably fears assault or has probable cause to believe arrestee committed another 
crime).

In People v. Superior Court of Los Angeles County (Simon) the California Supreme 
Court joined the jurisdictions that had disallowed any search, even a pat-down, of 
the person incident to a traffic arrest. 7 Cal. 3d 186, 496 P.2d 1205, 101 Cal. Rptr. 
837 (1972). In conformance with the Supreme Court’s holding in Robinson, however, 
California has retreated from its position and apparently is the first jurisdiction to do 
so. See People v. Norman, 112 Cal. Rptr. 43, 44 (Ct. App. 1974) (search of tobacco 
pouch dropped by traffic arrestee reasonable). The California court found the newly 
enunciated Supreme Court standard controlling and declined to extend to traffic 
arrestees greater rights under the California constitution than the Supreme Court 
grants under the United States Constitution. Id. at 44, 47-50; see U.S. Const, amend. 
IV; Cal. Const, art. 1, § 19.

12. United States v. Robinson, 471 F.2d 1082, 1108-09 (D.C. Cir. 1972) (en 
banc), revd, 414 U.S. 218 (1973). A custodial arrest involves taking an arrestee 
into custody and escorting him to the stationhouse. The decision of the court of 
appeals dealt with custodial arrest only. Where a traffic offender is merely detained 
for the issuance of a summons, no search is authorized absent special circumstances, 
even though the detention is technically an arest. Id. at 1097. District of Columbia 
law imposed heavy penalties and District police regulations required custodial arrest 
for the traffic offenses Robinson had committed. See D.C. Code Ann. § 40-302(d) 
(1967); District of Columbia Metropolitan Police Dep’t, General Order No. 3, ser. 
1959 (Apr. 24, 1959), as amended, ser. 303, No. 1, pt. 1, § E (Aug. 1, 1974).

13. 471 F.2d at 1091, citing Terry v. Ohio, 392 U.S. 1 (1968).

Tiie New Trilocy

The Robinson and Gustafson Supreme Court decisions fell against 
a backdrop of conflicting lower court opinions about the reasonable 
scope of a personal search incident to a traffic arrest11 and resolved 
two conflicting decisions. In 1972 the United States Court of Appeals 
for the District of Columbia Circuit, sitting en banc, had reversed 
Willie Robinson’s conviction for unlawful possession and facilitation 
of concealment of heroin on the ground that evidence discovered 
in a crumpled cigarette package removed from Robinson’s coat pocket 
was the product of an unreasonably broad search incident to a 
custodial traffic arrest.12 The plurality opinion relied on the proposi
tion that a search complies with fourth amendment requirements 
only when “its scope is no broader than necessary to accomplish 
legitimate governmental objectives.”13 The court reasoned that since 
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a traffic arrest ordinarily involves no fruits, evidence, or instrumen
talities of the crime charged, the police justifiably could have 
searched Robinson only for weapons. A mere pat-down or frisk 
would have ascertained whether Robinson had a weapon;14 the full 
search was unnecessary and unreasonable.15 16

14. Id. at 1097-101.
15. Id. at 1108-09.
16. 258 So. 2d 1 (Fla. 1972), affd, 414 U.S. 260 (1973).
17. Id. at 4.
18. The Gustafson case involved a full search of a traffic offender taken into 

custody for driving an automobile without an operator’s license. The search un
covered marijuana in a cigarette package removed from defendant Gustafson’s pocket. 
258 So. 2d at 2-4. Unlike the arrest in Robinson, which was mandatory, the custodial 
arrest of Gustafson was made at the officer’s discretion; the offense charged did not 
require a trip to the stationhouse. See Fla. Stat. Ann. § 322.15 (1968), as amended, 
(Supp. 1973).

19. 258 So. 2d at 4; see 25 U. Fla. L. Rev. 239 (1972).
20. 258 So. 2d at 2-4.
21. United States v. Robinson, 414 U.S. 218, 236-37 (1973). The majority opinion 

written by Justice Rehnquist was joined in by Chief Justice Burger and Justices 
Stewart, White, Blackmun, and Powell. Justice Powell also filed a concurring opinion 
and Justices Marshall, Douglas, and Brennan dissented.

22. Gustafson v. Florida, 414 U.S. 260, 266 (1973). Joining with Justice Rehnquist’s 
majority opinion were Chief Justice Burger and Justices White and Blackmun. Justices 
Stewart and Powell filed concurring opinions while Justices Douglas, Brennan, and 
Marshall dissented.

23. 414 U.S. at 235. The categorical approach of the Robinson majority is an 
indirect application of the fourth amendment. The amendment is read to justify 
a full warrantless search as exigencies require. Certain exigencies are presumed 
present in every arrest situation and, therefore every arrest justifies a full search. Id.

In the companion case, State v. Gustafson™ the Supreme Court 
of Florida had upheld James Gustafson’s conviction for unlawful 
possession of marijuana.17 Faced with facts similar to those addressed 
by the District of Columbia Circuit,18 the Florida court required 
no nexus between the offense for which the defendant was arrested 
and the objectives of the contemporaneous search.19 Thus, under 
the reasoning of the Florida court, once a lawful arrest had been 
effectuated, a full search of the person reasonably could proceed.20

In six-to-three decisions, the United States Supreme Court rejected 
the District of Columbia Circuit’s restrictions on the personal search21 
and affirmed the Florida court’s approval of a full search incident 
to a custodial traffic arrest.22 Together the Robinson and Gustafson 
decisions substitute an inflexible rule for the flexible standard of 
reasonableness previously used to judge the validity under the fourth 
amendment of warrantless searches. The decisions foreclose case- 
by-case adjudication of reasonableness in fight of exigencies that may 
or may not justify a warrantless search incident to arrest and es
tablish the rule that custodial arrest alone constitutes a sufficient ex
igent circumstance to support a full search of the person.23
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Justice Rehnquist’s majority opinion in Robinson relied on both 
the common law and Supreme Court dicta to support an unqualified 
right to search an arrestee.24 The common law cited by the majority 
does suggest that a warrantless search of the person incident to 
arrest may be legal.25 The common law right to search, however, 
was predicated upon both the need to prevent the destruction of 
evidence by the arrestee and the need to prevent harm to the arresting 
officer and, therefore, was a right to search for weapons and evi
dence.26 As the Robinson majority conceded, there is an absence 
of evidence, fruits, or instrumentalities where the crime charged 
is a simple motor vehicle violation, although the violator may be 
armed.27 Thus, the Supreme Court majority’s rule rests upon only 
one-half of its historical foundation in the traffic arrest situation 
since the need to remove weapons is the only possible justification 
for a full search.28 Moreover, the Court cannot derive support for 
its per se rule approach from the common law cases, which involved 
searches justifiable without resort to a rule permitting a full search 
incident to every custodial arrest.29 30

24. Id. at 224-26, 230-35. Justice Marshall, writing for the dissent, found it 
puzzling that the majority looked to the common law for guidance on the question 
of the permissible scope of a search of the person incident to a traffic arrest since 
the common law predated the automobile. 414 U.S. at 244 (Marshall, J., dissenting).

25. See id. at 230-32. Although the cases cited by the Court generalized about 
an unqualified right to search an arrestee’s person, each case analyzed the search 
in question in light of facts and circumstances. See e.g., Holker v. Hennesev, 141 
Mo. 527, 539-40, 42 S.W. 1090, 1093-94 (1897) (officer had authority to search for 
evidence of crime charged, to obtain identification, and to determine whether the 
accused had a means of escape); Closson v. Morrison, 47 N.H. 482, 487-88 (1867) 
(propriety of officer’s attachment of property after larceny arrest must be determined 
by weighing facts and circumstances; if all factors balance, there may be a presump
tion in favor of officer’s action); Spalding v. Preston, 21 Vt. 9 (1848) (Government 
had right to seize and retain silver taken in arrest for counterfeiting for use as 
evidence and to prevent loss or unlawful return to circulation); Dillon v. O’Brien, 
16 Cox Crim. Cas. 245, 249-51 (Ex. Ire. 1887) (papers that were material evidence 
of crime for which defendant arrested were properlv seized).

26. See People v. Chiagles, 237 N.Y. 193, 142 N.E. 583 (1923).
27. 414 U.S. at 234 (noting absence of probable fruits or further evidence of 

crime charged). The Supreme Court of Florida had not conceded the absence 
of evidence in a traffic arrest. State v. Gustafson, 258 So. 2d 1, 4 (Fla. 1972), 
affd, 414 U.S. 260 (1973).

28. Justice Rehnquist suggested that while the basis for the search incident to 
arrest exception is the need to preserve evidence and the need to disarm the 
arrestee, either reason, by itself, is sufficient to support a full search of the person. 
414 U.S. at 234.

29. See Note, Searches of the Person Incident to Lawful Arrest, 69 Colum. L. Rev. 
866, 869-70 (1969) (common law cases do not support abandonment of factual 
inquiry in favor of categorical approach to searches incident to arrest); note 25 supra.

30. 237 N.Y. 193, 142 N.E. 583 (1923).

The Court buttressed its attempt to draw support by quoting Chief 
Judge Cardozo’s opinion in People v. Chiagles,™ in which the common 
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law on search of an arrestee gelled into a rigid rule that a full search 
of the person is reasonable when “the law is in the act of subjecting 
the body of the accused to its physical dominion.”31 The viability of 
the portion of Chiagles used to justify the decision in Robinson, how
ever, is questionable. In Schmerber v. California32 the Supreme Court 
had cited Chiagles for the proposition that once a weapons search is 
allowed, it is “impractical and unnecessary to enforcement of the 
Fourth Amendment’s purpose to attempt to confine the search to 
those objects alone.”33 The Court’s subsequent acknowledgement in 
Terry v. Ohio34 of the viability of a limited weapons frisk short of a 
full search undermined the Chiagles rule considerably,35 it could no 
longer be argued that a search could not be confined to weapons.

31. Id. at 197, 142 N.E. at 584, quoted with approval, United States v. Robinson, 
414 U.S. 218, 232 (1973). Chiagles is the foundation for the per se rule approach. 
See Note, supra note 29, at 868-69.

32. 384 U.S. 757 (1966).
33 Id. at 766 (blood test for alcoholic content permissible search incident to arrest).
34. 392 U.S. 1 (1968) (upon investigative stop police may conduct limited weapons 

frisk of suspect by merely patting down his outer clothing and removing objects 
reasonably believed to be weapons).

35. Contra, Note, Restricting the Scope of Searches Incident to Arrest: United 
States v. Robinson, 59 Va. L. Rev. 724, 739 (1973). The Note suggests that the 
Schmerber dictum implies that only a full and probing search is effective in disarming 
an arrestee. No such inference can be drawn. Rather, the Schmerber Court at
tributed the reasonableness of a full search to an inability to set guidelines for an 
abbreviated search. The Court subsequently determined in Terry that it could set 
guidelines for an abbreviated search. The better view, therefore, is that the super
imposition of the Terry decision upon Schmerber and Chiagles reveals an acceptance 
of a frisk as an adequate weapons search. But see notes 75-78 infra and accompanying 
text (Robinson Court believed frisk inadequate in custodial arrest situation).

Justice Powell’s concurring opinion in Robinson and Gustafson derived from Charles 
v. United States additional support for the notion that arrest suspends the privacy 
of the accused and further intrusion should not be disallowed. 414 U.S. at 237 n.l, 
citing Charles v. United States, 278 F.2d 386 (9th Cir.), cert, denied, 364 U.S. 831 
(1960). Terry v. Ohio not only sanctions less-than-full searches, however; Terry 
also makes possible a less-than-complete invasion of a person’s privacy. 392 U.S. 1 
(1968). Warrantless searches are based upon exceptional circumstances giving rise 
to immediate government needs, not upon an involuntary surrender of privacy by 
the accused. See Note, supra at 737-38.

36. 414 U.S. at 232-33; see Weeks v. United States, 232 U.S. 383, 392 (1914) 
(dictum concerning right “to search the person of the accused when legally arrested 
to discover fruits or evidence of crime”). The Robinson Court cited a series of cases 
in which a categorical right to search an arrestee’s person was repeated but was 
never decided; the cases cited focused on searches of places or searches of persons 
incident to detention or restraint other than arrest based on probable cause. See, e.g., 
Cupp v. Murphy, 412 U.S. 291, 295 (1973) (search of suspect’s fingernails for blood 
upon a detention short of arrest upheld); Adams v. Williams, 407 U.S. 143, 149 

Conceding the sketchiness of the common law authority, Justice 
Rehnquist nevertheless concluded that it comprised the foundation 
of the per se rule enunciated in a chain of Supreme Court dicta 
originating with Weeks v. United States36 The “development” of 
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the rule through dicta is circular rather than developmental, however, 
since the dicta simply restates the common law. Further, the gen
eralizations culled from the common law do not justify the preclusion 
of judicial inquiry into the facts and circumstances surrounding the 
search.37 Indeed, the principle to be gleaned from the dicta relied 
on by the Robinson Court is that reasonableness cannot be reduced 
to a formula. Case-by-case examination of facts is necessary.38 39

(1972) (valid seizure of heroin following arrest for illegal possession of handgun); 
Chimel v. California, 395 U.S. 752, 755 (1969) (search of arrestee’s entire home not 
valid as incident to arrest); Preston v. United States, 376 U.S. 364, 367 (1964) 
(search of impounded automobile too remote to be treated as incidental to arrest); 
United States v. Rabinowitz, 339 U.S. 56, 61 (1950) (search of arrestee’s office and 
desk incident to lawful arrest); Trupiano v. United States, 334 U.S. 699, 702 (1948) 
(arrestee’s proximity to contraband that police had known about for several weeks 
did not justify warrantless seizure); Harris v. United States, 331 U.S. 145, 150-51 
(1947) (search of four-room apartment for instrumentalities of crime incident to 
lawful arrest); United States v. Lefkowitz, 285 U.S. 452, 457 (1932) (conspiracy not 
being committed on premises; arresting officers had no right to conduct exploratory 
search); Go-Bart Importing Co. v. United States, 282 U.S. 344, 356 (1936) (general 
exploratory search of office following arrest for conspiracv unlawful; no conspiracy 
committed in officer’s presence); Marron v. United States, 275 U.S. 192, 195-97 (1927) 
(ledger and bills lawfully seized as incident to arrest; evidence of conspiracy being 
committed in officer’s presence); Agnello v. United States, 269 U.S. 20, 30 (1925) 
(search of defendant’s home several blocks from his arrest not incident to arrest); 
Weeks v. United States, 232 U.S. 384, 392 (1914) (letter seized during warrantless 
search of house while defendant was at work supressed); cf. Chimel v. California, 
supra at 755-60 (parallel historical development and embellishment of dicta con
cerning scope of search of area “within arrestee’s control” incident to arrest).

37. 414 U.S. at 238 (Marshall, J., dissenting); see Note, supra note 29; note 25 
supra.

38. 414 U.S. at 238-39 (Marshall, J., dissenting); Go-Bart Importing Co. v. United 
States, 282 U.S. 344, 357 (1931).

39. 415 U.S. 800 (1974).
40. Compare United States v. Edwards, 474 F.2d 1206, 1213 (6th Cir. 1973), 

revd. 415 U.S. 800 (1974) (search and seizure of defendant’s clothing 10 hours 
after arrest not incident to arrest) and Brett v. United States, 412 F.2d 401, 405 
(5th Cir. 1969) (search of clothing taken from defendant in exchange for prison 
garb three days after arrest not incident to arrest) with United States v. Williams, 
416 F.2d 4, 8 (5th Cir. 1969), cert, denied, 397 U.S. 968 (1970) (seizure of 
defendant’s clothing approximately two and one-half hours after arrest valid as 
incident to arrest) and id., cert, aenied, 397 U.S. 910 (1970) (seizure of co-defend- 
ant’s clothing about eight hours after arrest valid as incident to arrest) and Hancock 
v. Nelson, 363 F.2d 249, 251-55 (1st Cir. 1966), cert, denied, 386 U.S. 984 
(1967) (although detention for over 12 hours violated state statute setting four 
hour maximum, Constitution does not require exclusion of clothing taken from de
fendants after 12 hours) and United States v. Caruso, 358 F.2d 184, 185-86 (2d Cir.), 
cert, denied, 385 U.S. 862 (1966) (search and seizure of defendant’s clothing six 
hours after arrest valid as incident to arrest).

As it had done in Robinson and Gustafson, the Supreme Court 
in United States v. Edwards30 considered an issue, the reasonableness 
of a postarrest search of a defendant’s clothing, that had evoked 
conflicting lower court opinions.40 In Edwards the Sixth Circuit 
had found that evidence discovered on the defendant’s clothing, 
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which had been seized and subjected to laboratory analysis without 
a warrant ten hours after the defendant’s arrest, was the product 
of an unlawful search and seizure.41 The court had found the search 
unlawful because it did not fall within any established exception 
to the warrant requirement and, in particular, because the 10-hour 
delay from arrest to search and seizure prevented the search from 
meeting the strict standard of contemporaneity required for the 
search incident to arrest exception to the warrant requirement.42 
Reversing the Sixth Circuit, the Supreme Court adopted the position 
that seizure of an arrestee’s clothing is a part of the arrest process43 
and found the search and seizure of Edwards’s clothing valid as a 
search incident to arrest.44 Justice White, writing for the five- 
member majority, declared that to hold otherwise would be to 
“extend” the fourth amendment.45 46 In a powerful dissent, Justice 
Stewart argued to the contrary; to uphold the search was to ignore 
the fourth amendment rather than to “extend” it.40

41. United States v. Edwards, 474 F.2d 1206, 1213 (6th Cir. 1973), rev’d, 415 
U.S. 800 (1974).

42. Id. at 1211-13. When the mechanics of arrest are completed, justifications for 
incidental search and seizure cease to apply. Seizures in conformance with police 
practice do not stand as a separate exception to the warrant requirement. The 
defendant in Edwards, in custody 10 hours, posed no danger to the police, and 
once substitute attire was purchased, there was no need to seize defendant’s clothes 
without a warrant. Id. at 1213. Ten hours was ample time to obtain a warrant. Id.

43. 415 U.S. at 804-05; see United States v. Williams, 416 F.2d 4, 8-9 (5th Cir. 
1969), cert, denied, 397 U.S. 968 (1970) (seizure of clothing before noon when 
arrest effectuated between 9:00 and 9:30 a.m. is integral part of arrest and booking 
process); id., cert, denied, 397 U.S. 910 (1970) (seizure of clothing eight hours 
after arrest an integral part of arrest).

44. 415 U.S. at 804-05, 807-08 (contrary to view of court of appeals, normal 
processes incident to arrest not complete when defendant put into cell).

45. Id. at 801. Chief Justice Burger and Justices Blackmun, Powell, and Rehnquist 
joined in Justice White’s opinion.

46. Id. at 809 (Stewart J., dissenting) (Justices Douglas, Brennan, and Marshall 
joined in Justice Stewart’s dissent). The dissenting opinion closely followed the 
reasoning of the court of appeals. Compare id. at 809-12 with 474 F.2d at 1211-13.

Because the Government conceded that the search and seizure of the clothing 
was not conducted under regular police practice for either disciplinary or security 
reasons, there was no argument before the Court about the validity of such practice. 
Therefore, Justice Stewart’s dissent did not address searches and seizures of clothing 
pursuant to police procedure. Id. at 810 n.2 (Stewart, J., dissenting). However, 
Justice Stewart’s rule of thumb—procure a warrant if practicable—would seem to 
render a postseizure warrantless search of seized items unreasonable where such 
items are in no danger of destruction, disintegration, theft, or alteration.

47. U.S. Const, amend. IV.

The conflict between the majority and dissenting opinions is a 
conflict between two interpretations of the fourth amendment. The 
amendment proscribes unreasonable searches and seizures and pre
scribes the use of a warrant.47 While prior to Edwards, a majority 
of the Court had found the two clauses of the amendment inter
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related,48 Justice White consistently had maintained that the probable 
cause sufficient to sustain the issuance of a warrant also is sufficient to 
support a warrantless search.49 A change in the composition of the 
Court has enabled Justice White to secure majority support for his 
position that the constitutionality of searches should be measured by 
“reasonableness,” to which the law officer’s opportunity to secure a 
prior warrant is not necessarily relevant.50 51

48. See Katz v. United States, 389 U.S. 347, 357 (1967). The Supreme Court in 
Katz refused to ratify a warrantless search and seizure even though the police acted 
upon probable cause and could have shown adequate grounds for the procurement 
of a warrant. The Court held that the police had to obtain a warrant if practicable; 
a search conducted without a warrant was unreasonable if circumstances did not 
justify the failure to obtain a warrant. See id.

49. See Coolidge v. New Hampshire, 403 U.S. 443, 512-18 (1971) (White, J., 
dissenting) (sorting out reasonableness of warrantless searches of persons, houses, 
public and private places, and effects); Chimel v. California, 395 U.S. 752, 772-75 
(1969) (White, J., dissenting) (fourth amendment prohibits “unreasonable,” not 
“warrantless,” searches—probable cause plus impracticability of obtaining warrant 
render warrantless search reasonable).

50. See Chimel v. California, 395 U.S. 752, 773-74, 781-82 (1969) (White, J., 
dissenting).

51. 339 U.S. 56 (1950).
52. Id. at 64-66.
53. 395 U.S. 752 (1969).
54. Id. at 760, 768. In Chimel the Court reversed both United States v. Rabinowitz 

and Harris v. United States. Id. at 768; see United States v. Rabinowitz, 339 U.S. 
56 (1950); Harris v. United States, 331 U.S. 145 (1947).

The Expanding Exception and a Return to Rabinowitz
The Court’s decisions in Robinson, Gustafson, and Edwards suggest 

a new trend toward expanding the search incident to arrest exception 
to the warrant requirement. Robinson and Gustafson adopt a rule 
expanding the permissible scope of the incidental personal search, 
while Edwards adopts a broad interpretation of the contemporaneity 
required of an incidental search and thereby eliminates the need to 
obtain a warrant in many situations in which police might have ample 
opportunity to secure one. The Court’s actions in these three cases 
in effect turned the clock back to 1950 when, in United States v. 
Rabinowitz,61 the reasonableness of the search of an arrestee’s home 
was reduced to a formula and the opportunity to secure a warrant 
was not considered a relevant factor in determining the reasonableness 
of a warrantless search.52 53

reviving a rules approach

Person-Place Distinction. In Chimel v. California63 the Su
preme Court specifically renounced its legacy from Rabinowitz—a 
rule authorizing a full search of an arrestee’s home when an arrest 
is made therein.54 Finding that the Rabinowitz doctrine could “with
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stand neither historical nor rational analysis,”55 the Chimel Court 
placed severe limitations on the area within which a search could 
be conducted.56 In juxtaposition to the latitude automatically ac
corded warrantless searches in Rabinowitz, Chimel required that the 
scope of a postarrest search of the area surrounding an arrestee 
be determined by a critical examination of the facts and circumstances, 
in light of fourth amendment principles.57 In Robinson, however, the 
Court established a conclusive rule validating postarrest Searches of 
the person and thus resurrected the rule approach of Rabinowitz; 
the Court did not carry over the Chimel approach, a careful analysis 
of the exigencies of each case, from search of the place to search of 
the person. Notwithstanding the Chimel Court’s passing deference 
to a law officer’s authority to search the person,58 Chimel and Robin
son cannot stand side-by-side.59 The only hope for a Chimel-Rob ins on 
reconciliation rests with the person-place distinction on which the 
Robinson Court relies.60

55. 395 U.S. at 760. The Chimel Court stated:
Rabinowitz has come to stand for the proposition, inter alia, that a 

warrantless search ‘incident to a lawful arrest’ may generally extend to the 
area that is considered to be in the ‘possession’ or under the ‘control’ of 
the person arrested ....

Even limited to its own facts, the Rabinowitz decision was . . . hardly 
founded on an unimpeachable line of authority .... [T]he ‘hint’ contained 
in Weeks was, without persuasive justification, ‘loosely turned into dictum 
and finally elevated to a decision.’

Id. (footnotes and citations omitted); see Note, Scope Limitations for Searches 
Incident to Arrest, 78 Yale L.J. 433 (1969).

56. 395 U.S. at 762-63, 766, 768.
57. Id. at 765, 768.
58. Id. at 762-63, 766. The Chimel Court’s deference to the officer’s authority 

to search the person was predicated on the Court’s perception of the need to discover 
evidence as well as weapons. Id. at 762-63.

59. It cannot be argued that the language in Chimel permitting an incidental 
search of the arrestee and the area within his immediate control sets forth a rule 
as inflexible as the one set forth in Robinson. This position represents a narrow 
reading of Chimel and an inattention to the Court’s emphasis on facts and circum
stances. In the typical arrest situation where both evidence and weapons are sought, 
the Chimel test would allow a full search of the person. But where the facts and 
circumstances do not justify an evidentiary search, the exigency requisite to a full 
search would be absent. Instead of adopting the mode of analysis used in Chimel, 
the Robinson Court cited Chimel for its gratuitous dictum restating earlier Court dicta 
concerning the authority to search a person. 414 U.S. at 226.

60. 414 U.S. at 224-26. If a distinction is to be made between persons and 
premises, the former would seem the more likely candidate for judicial protection 
in the area of searches under the fourth amendment. Cf. id. at 238, 256-59 (Marshall, 
J., dissenting) (additional intrusion of postarrest, warrantless search potentially more 
serious intrusion than arest itself).

61. See 414 U.S. at 259 (Marshall, J., dissenting) (“only reasoned distinction is 
between warrantless searches which serve legitimate protective and evidentiary func
tions and those that do not”).

As the dissenting Justices in Robinson suggested, the person-place 
distinction is a distinction without a difference.61 From Chimel and 
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Preston v. United States* 2 Justice Marshall, in his dissent, inferred 
a judicial duty to delimit the scope of the search incident to arrest 
exception to the warrant requirement by examining how the purposes 
for the exception apply to each case.62 63 The distinction asserted 
between personal and area searches is illusory because the assess
ment of the reasonableness of a search of either type must rest on 
an analysis of whether the search is justified in light of the basis of 
the search incident to arrest exception, the need to seize weapons 
and evidence. The factual inquiry approach that should have been 
carried over from area searches to personal searches is a sound one. 
In most arrest situations this approach would permit a full search 
of the person, yet an arrest for one of the few minor regulatory 
offenses that involve no evidence, fruits, or instrumentalities would 
provide justification for only limited weapons search, which accom
modates the arresting officer’s safety and the arrestee’s privacy.64

62. 376 U.S. 364 (1964).
63. 414 U.S. at 243 (Marshall, J., dissenting).
64. See Terry v. Ohio, 392 U.S. 1 (1968); United States v. Robinson, 471 F.2d 

1082, 1091 (D.C. Cir. 1972) (en banc), rev’d, 415 U.S. 218 (1973).
65. See United States v. Edwards, 415 U.S. 800, 806-07 (1974), citing Cooper 

v. California, 386 U.S. 58 (1967).
66. See 415 U.S. at 806-07. Justice White was quick to compare the search and 

seizure of Edwards’s clothing to that of a car while justice Rehnquist had refrained 
from comparing the search of Robinson’s pockets to the search of the premises in 
Chimel. Justice White thus seemed to blur rather than to advance Justice Rehnquist’s 
person-place distinction.

67. 414 U.S. at 238-39 (Marshall, J., dissenting). Using careful Chimel-type 
analysis, the dissent correctly concluded that the exigencies present in Robinson and 
Gustafson could not have justified the full searches. Gustafson v. Florida, 414 U.S. 

The Court’s opinion in Edwards confirms the judgment that the 
person-place distinction is illusory by undermining the person-place 
distinction that Robinson and Gustafson employed to evade a Chimel- 
type analysis. Analogizing the search and seizure of Edwards’s cloth
ing to the warrantless search of an automobile one week after impound
ment found reasonable in Cooper v. California* 5 66 Justice White in 
Edwards blended the concepts that were so carefully distinguished 
in Robinson and Gustafson.**  The failure of the Court to advance 
the person-place distinction in Edwards makes Robinson and Chimel 
all the more irreconcilable. Indeed, Robinson and Gustafson sound 
the death knell for Chimel.

Per se Rule v. Case-by-Case Determination of Reasonableness.
For the dissenting Justices, the major irritant in the Robinson decision 
was the rejection of the Chimel approach and the promulgation of 
a per se rule that cloaks all personal incidental searches with reason
ableness and makes no allowance for factual predicates inconsistent 
with the premises upon which the per se rule is structured.67 By 
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establishing a per se rule and by failing to carry over the factual 
analysis endorsed in Chimel the Court in Robinson and Gustafson 
also created tension with Terry v. Ohio,™ another case abandoning 
hard and fast rules in favor of rigorous factual analysis. In Terry 
the Court held that a police officer making an investigative stop was 
justified in conducting a limited weapons search if the officer reasonably 
believed he was dealing with an armed and dangerous suspect.68 69 
The Terry Court isolated as the single exigency justifying a search 
the law officer’s need for self-protection while performing his 
investigative duties and narrowed the scope of the permissible con
temporaneous search accordingly.70 Rejecting the use of rules and 
labels, Chief Justice Warren’s majority opinion in Terry repeatedly 
emphasized the need to return to the essence of the fourth amend
ment-reasonableness in light of facts and circumstances—in assessing 
the lawfulness of any search.71

260, 267-69 (1973) (Marshall, J., dissenting); United States v. Robinson, 414 U.S. 
218, 248-59 (1973) (Marshall, J., dissenting). The dissenting Justices would allow 
a pat-down in the custodial traffic arrest situation. Under this approach the removal 
of the crumpled cigarette package from Robinson’s pocket exceeded the scope of a 
Terry frisk because the cigarette package could not have contained a weapon. 414 
U.S. at 250-51 (Marshall, J., dissenting). The arresting officer in Gustafson might 
have been justified in removing the cigarette box from the defendant’s pocket but 
had no legitimate reason for opening the box once it had been removed. Id. at 
267-68 (Marshall, J., dissenting); see United States v. Robinson, 476 F.2d 1082, 1110 
(D.C. Cir. 1972) (en banc) (Bazelon, C.J., concurring specially) (once crumpled 
cigarette pack in officer’s possesson, no justification for further search of pack); Ricci 
v. State, 506 P.2d 601 (Okla. Crim. App. 1973) (observing passenger of car stopped 
for minor traffic violation put something in pocket justified pat-down, not full search); 
cf. United States v. Davis, 441 F.2d 28, 30 (9th Cir. 1971) (no legitimate reason 
for frisk of traffic offender where no facts indicating he was armed and dangerous).

The dissent also was disturbed by the majority’s focus on police regulations directing 
an arresting officer to make a full search. Regulations cannot be used as a measure 
of reasonableness. 414 U.S. at 243; cf. Sibron v. New York, 392 U.S. 40 (1968) 
(validity of search determined by analyzing facts in light of fourth amendment, not 
by focusing on statute authorizing search).

68. 392 U.S. 1 (1968).
69. Id. at 27.
70. Id. at 22-24.
71. See id. at 17-21.
72. 414 U.S. at 228. In Terry’s companion case, Peters v. New York, the Court 

applied a close analysis of facts and circumstances to limit the reasonable scope of 
the search of the person in an arrest situation. 392 U.S. 40, 67 (1968). The 
Robinson majority seemed quite troubled by some of the language in Peters to this 
effect but tended to treat the bothersome language as mere surplusage. 414 U.S. 
at 228-29 (Peters Court did not intend to put “novel limitation” on “established 
doctrine”).

While the District of Columbia Circuit found Terry's factual 
analysis applicable to Robinson, the Supreme Court disagreed.72 
Viewing the labels of “arrest” and “stop” controlling, the majority 
refused to commute the standards governing arrest to the “stricter 
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Terry standards,” despite the probable absence of fruits or evidence.73 74 
Justice Rehnquist’s label, “stricter Terry standards,” seems unfortunate. 
Although the facts in Terry do not support as broad a search as a 
probable cause arrest may justify, the standard promulgated by the 
Terry Court is a factual, flexible one. The standard is no stricter 
than either the one applied in Chimel or the one that ought to have 
obtained in Robinson and Gustafson.14

73. 414 U.S. at 234.
74. See id. at 238-39 (Marshall, J., dissenting) (fourth amendment’s fundamental 

scheme of reasonableness meaningful only upon assurance that law officer’s conduct 
will be examined with judicial neutrality in light of facts and circumstances).

75. See id. at 227-28, 234. The Court took its cues from language in Terry 
distinguishing arrest from stop. Id. at 228, citing Terry v. Ohio, 392 U.S. 1, 25-26 
(1968). The selections from Terry cited in Robinson cut two ways. While the 
distinction between an arrest and a stop is recognized, the more extensive search 
allowed contemporaneously with an arrest is believed justified by considerations beyond 
the “necessity to protect the arresting officer.” 392 U.S. at 25.

76. 414 U.S. at 234-35.
77. Id. at 234 & n.5. The dissent did not subscribe to the majority’s equation of 

the probabilities that a rapist or robber would be armed with those that a traffic 
offender would be armed. Id. at 253 (Marshall, J., dissenting). The majority 
seemed to be taking judicial notice of statistics indicating that a sizeable number 
of police fatalities occur during traffic stops. Relying on Terry v. Ohio, the dissenting 
opinion wisely rejected reliance upon such statistics; the instrumentalities of these 
murders are precisely those that frisk is designed to uncover. Id. at 255; see 392 
U.S. 1, 24 (1968). In addition, murders that occur as an officer approaches a car 
cannot be prevented by any type of search. See Brief for Respondent at 15, United 
States v. Robinson, 414 U.S. 218 (1973).

78. See 414 U.S. at 234-35.
79. See Testimony of C. Ronald Newhouser, Petitioner’s Brief for Certiorari at 

81, United States v. Robinson, 414 U.S. 218 (1973) (expert government witness 
admitted on cross-examination that 25 lethal weapons cleverly concealed on body 
could have been detected by frisk as defined in Terry v. Ohio).

80. If the frisk is not effective in discovering weapons, it seems not to be justifiable 
under Terry since the discovery of weapons is the only justification for a frisk in a 
Terry stop. The court of appeals avoided this friction with Terry by recognizing the 
efficacy of a frisk. United States v. Robinson, 471 F.2d 1082, 1099-1100 (D.C. Cir. 
1972) (en banc), rev’d, 414 U.S. 218 (1973). Arguably, however, small and easily 
concealed weapons, rather than the large weapons easily detected in a frisk, are the

Justice Rehnquist argued, however, that even if he were to ignore 
his per se rule, a custodial arrest situation supports a more extensive 
search for weapons than does an investigative stop situation.75 He 
believed that the “extended exposure” to the arrestee during custody 
heightened the need to search for weapons76 and refused to speculate 
that traffic offenders have a lesser propensity to be armed than do 
those arrested for other crimes.77 The majority’s opinion that a frisk 
is not a fully effective tool in disarming an arrestee78 is especially 
disturbing. It is contrary to testimony at the Robinson trial by the 
Government’s expert witness on weapons79 and, further, gives one 
cause to wonder about the efficacy of the frisk an officer is empowered 
to conduct in a Terry stop.80
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The Robinson Court’s refusal to employ a factual analysis renders 
the Terry decision an anomaly. If rules and labels are to control, 
the absence of probable cause in an investigative stop ought to 
preclude any search. And even if a Terry frisk might still stand apart 
as a procedure designed to meet a unique situation, the Court’s 
approach in Robinson creates severe difficulties because of the lack 
of uniform interpretation of the fourth amendment. As the dissenting 
opinion pointed out, employment rather than abandonment of the 
Terry analysis provides the most desirable and workable model,* 81 
one that various state courts have applied effectively to the traffic 
arrest situation.82 Case-by-case adjudication of the legality of searches 
need not rest upon Chimel and Terry; it seems implicit in the very 
purpose of the fourth amendment.83

major threat to an officer’s safety after a custodial arrest. The court of appeals 
found that a properly conducted frisk could detect these weapons in almost all 
instances. Id. at 1100 & nn.26-29. Contra, Note, supra note 35, at 738.

81. 414 U.S. at 255 (Marshall, J., dissenting).
82. See, e.g., State v. Curtis, 290 Minn. 429, 190 N.W.2d 631 (1971) (arrest for 

driving with defective tail lights does not support search); State v. O’Neal, 251 Ore. 
163, 444 P.2d 951 (1968) (en banc) (arrest for lack of rear license does not support 
search); Barnes v. State, 25 Wis. 2d 116, 130 N.W.2d 264 (1964) (arrest for brake 
light violation does not support search). Sec also ALI Model Code of Pre
Arraignment Procedure § SS 230.2 (Official Draft No. 1, 1972).

83. See United States v. Robinson, 414 U.S. 218, 238-39 (1973) (Marshall, J., 
dissenting); Co-Bart Importing Co. v. United States, 282 U.S. 344, 357 (1931).

84. See generally L. Tiffany, D. McIntyre 6- D. Rotenberg, Detection of 
Crime 121-40 (1967) (it is apparent in current police practice that searches are 
conducted incident to arrest in situations where an arrest would not normally be 
made but for the officer’s desire to search).

85. See United States v. Lefkowitz, 285 U.S. 452, 467 (1932); Amador-Gonzales 
v. United States, 391 F.2d 308, 314-15 (5th Cir. 1968); Taglavore v .United States, 
291 F.2d 262, 265-67 (9th Cir. 1961). See also People v. Marsh, 20 N.Y.2d 98, 228 
N.E.2d 783, 281 N.Y.S.2d 789 (1967).

86. Robinson had been stopped for a license check several days before his arrest. 
The officer suspected that Robinson’s permit had been revoked and, prior to Robinson’s 
arrest, confirmed his suspicions by checking police files. 414 U.S. at 220. In addition, 
Robinson had a record of prior narcotics convictions. Robinson’s attorney alleged 
that the officer might have checked the narcotics records prior to arrest and that the 
arrest was a mere pretense to search for narcotics. Id. at 221 n.l. The Supreme 
Court simply treated the arrest as lawful and did not consider the argument that it 
was pretextual. Id.

Impact on Pretextual Searches. In rejecting an ad hoc factual
approach to personal incidental searches, the Robinson and Gustafson 
decisions foreshadow judicial refusal to deal with the problem of the 
pretextual search.84 Heretofore, the law appears to have clearly 
precluded searches directed toward discovering evidence of crimes 
other than the one for which the arrest is made,85 86 but even though 
the problem of pretextual search surfaced in both Robinson™ and 
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Gustafson,87 it went untreated by the Court.88 The broad brush 
wielded by the Robinson Court seems to paint over the possibility of 
challenging the pretextual search. If the single fact of a lawful, 
custodial traffic arrest justifies a full search of the person and precludes 
judicial examination of underlying facts89 and if a law officer can elect 
to take a traffic offender into custody rather than merely issue him a 
summons,90 grounds for questioning the law officer’s motives are 
nonexistent.91 92 93 94 The officer who follows the suspected narcotics dealer 
or policymaker long enough is sure to find some violation of the traffic 
code. Under a broad reading of the Robinson decision, a custodial 
arrest following any offense would support an intensive personal 
search.

87. The officer’s decision to take Gustafson into custody instead of issuing a 
citation for his traffic offense suggests pretense; however, Gustafson’s counsel did not 
challenge the arrest but conceded its lawfulness to avoid collateral questions of police 
motivation. Brief for Petitioner at 9, Gustafson v. Florida, 414 U.S. 260 (1973).

88. See United States v. Robinson, 414 U.S. 218, 221 n.l (1973). Justice Rehnquist 
considered the possibility of pretextual search in but a single footnote and left the 
resolution of the problem for “another day” when different facts would be presented. 
See id. But see id. at 238 n.2 (Powell, J., concurring in both Robinson and Gustafson) 
(Gustafson would have presented different question if defendant had shown custodial 
arrest was pretext for search); Custafson v. Florida, 414 U.S. 260, 266-67 (1973) 
(Stewart, J., concurring) (defendant might have made persuasive claim that his 
arrest violated fourth and fourteenth amendments—instead he conceded lawful 
arrest). Therefore, at least two members of the six-man majority made it clear that 
judicial inquiry into the mode and motive of arrest should not be foreclosed by 
Justice Rehnquist’s sweeping language.

89. United States v. Robinson, 414 U.S. 218, 235 (1973).
90. Gustafson v. Florida, 414 U.S. 260, 263-65 (1973) (absence of requirement 

of arrest or search not determinative of constitutional issue).
91. So long as the arrest is based upon probable cause that the arrestee committed 

a traffic offense, the ensuing search is per se reasonable under the fourth amendment. 
United States v. Robinson, 414 U.S. 218, 235 (1973).

92. See notes 60-66 supra and accompanying text.
93. 415 U.S. at 806-07; see 386 U.S. 58 (1967).
94. 403 U.S. 443 (1971).

reviving the Rabinowitz measure of reasonableness

In Edwards the Supreme Court greatly exacerbated the tension 
with precedent created by the Robinson and Gustafson decisions. 
In addition to blurring the person-place distinction that had been 
crucial to the Court only months earlier in Robinson and Gustafson?2 
Justice White’s reliance in Edwards upon Cooper v. California™ 
threatens the present status of Coolidge v. New Hampshire.™ If 
the Edwards Court’s analogy to the searches of cars, at issue in 
Cooper and Coolidge, was properly drawn, it was improperly used; 
the Court should have looked to Coolidge rather than to Cooper. 
Coolidge dictates that something which properly may be searched 
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at the time of arrest cannot be subsequently seized, removed, and 
searched without a warrant at the leisure of law enforcement author
ities.95 The Cooper case had upheld a warrantless search of an 
automobile one week after impoundment,96 but the Coolidge Court 
carefully noted that Cooper is inapplicable to searches incident to 
arrest.97 98 The Court in Edwards apparently attempted to revive Cooper 
in broadened form. Although the attempt is but dictum, the dictum 
may well be an overture to the demise of Coolidge.™

95. Id. at 457.
96. 386 U.S. at 61-62. The search was valid under state law authorizing police 

to retain vehicles used to facilitate narcotics traffic as evidence until forfeiture proceed
ings commenced. Id. at 60-62 & n.l.

97. 403 U.S. at 457 n.12. In Cooper the State of California had conceded that 
the warrantless search of a car one week after arrest was not incident to arrest. 386 
U.S. at 60-62 & n.l. Justice White dissented from the Coolidge Court’s restrictive read
ing of Cooper and seems to have elevated his dissenting views in Coolidge to the 
majority opinion in Edwards. In his dissent in Coolidge he found the facts of 
Coolidge squarely within the Cooper holding. See 403 U.S. at 510, 513, 522, 524 
(1971) (White, J., dissenting).

98. Recently, the bleak future of Coolidge was more clearly elucidated. See 
Cardwell v. Lewis, — U.S. —, 94 S. Ct. 2464 (1974) (warrantless seizure of de
fendant’s automobile contemporaneous with arrest and warrantless examination of 
automobile exterior the following day held reasonable). The Court in Cardwell noted 
that the search incident to arrest doctrine does not apply to the examination of an 
automobile one day after arrest at a place different from the scene of arrest. Id. at 
—, 94 S. Ct. at 2470 n.7. Nevertheless, in an opinion by Justice Blackmun the 
search was found reasonable upon probable cause and upon the fact that the search 
invaded no right of privacy that the fourth amendment’s warrant requirement 
is designed to protect. The Court distinguished the unlawful car search in 
Coolidge on the grounds that the Coolidge search was an extensive interior search 
of an automobile. Id. at —, 94 S. Ct. at 2470-71 & n.9. The critical difference for 
fourth amendment purposes between Coolidge’s expectation of privacy in vacuum 
sweepings from a car’s interior and Lewis’s expectation of privacy in paint scrapings 
from a car’s exterior is difficult to perceive.

The Cardwell Court followed through with the Edwards Court’s abandonment 
of the requirement that officers procure a warrant where they have the time to do so. 
Similarly, the Cardwell Court acted on a concept of exigent circumstances not based 
on urgency or immediacy. See id.; notes 99-105 infra and accompanying text.

99. 415 U.S. at 806-09 & n.9. The majority opinion found the existence of 
probable cause to search coupled with custody of the arrestee sufficient to over
come the warrant requirement and to meet the test of reasonableness: “It was no 
answer to say that the police could have obtained a search warrant, for the Court 
held the test to be not whether it was reasonable to procure a search warrant, but 
whether the search iteslf was reasonable, which it was.” Id. at 807, citing Cooper 
v. California, 386 U.S. 58, 62 (1967). The Edwards Court’s failure to mention the 
Chimel Court’s subsequent rejection of the Cooper approach is most conspicuous. 
See Chimel v. California, 395 U.S. 752, 764-65 (1969).

100. 339 U.S. 56 (1950).

Chimel and Coolidge are undermined further by the Edwards 
Court’s rejection of their mandate to secure a prior warrant where 
there is an opportunity to do so.99 In this respect, Edwards parallels 
United States v. Rabinowitz,100 which isolated the fourth amendment’s 
reasonableness requirement from the ability to secure a prior warrant 
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and thus overturned Trupiano v. United States,101 which had required 
officers to obtain a warrant when practicable.102 In Edwards the 
Court merely concluded that a warrantless search that could have 
proceeded lawfully at the time of arrest under Chimel is similarly 
lawful 10 hours later while the arrestee is in police custody;103 “reason
able delay” of the search creates no greater imposition on the arrestee 
than would the taking of clothing at the time of arrest.104 The revival 
of the Rabinowitz isolation of reasonableness from the warrant re
quirement of the fourth amendment forces the law once again to 
face the difficult if not impossible task of measuring reasonableness. 
As Justice Frankfurter’s dissent in Rabinowitz pointed out, the fourth 
amendment reasonableness requirement is of little guidance once 
the criterion of the opportunity to secure a warrant is excised.105 106

101. 334 U.S. 699 (1948).
102. Id. at 705.
103. 415 U.S. at 802-03.
104. Id. at 805.
105. See United States v. Rabinowitz, 339 U.S. 56, 83-84 (1950) (Frankfurter, J., 

dissenting).
106. See Chimel v. California, 395 U.S. 752, 763-64 (1969).
107. 415 U.S. at 805.
108. Id. at 810-11 (Stewart, J., dissenting).
109. Id. at 811 (Stewart, J., dissenting) (no exigencies warranting immediate 

search and ample time to get warrant); see Cardwell v. Lewis, — U.S. —, 94 S. Ct. 
2464 (1974) (Court fails to confront absence of exigency—imminent destruction or 
removal of evidence—upon which warrantless car searches are based).

110. See generally Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 
U. Chi. L. Rev. 665 (1970).

111. Mapp v. Ohio, 367 U.S. 643 (1961) (exclusionary rule applicable to states); 
Weeks v. United States, 232 U.S. 383 (1914) (exclusionary rule applicable in federal 
courts).

Finally, the Edwards decision renders the Chimel requirement of 
contemporaneity for a valid warrantless incidental search100 virtually 
impotent by considering arrest an ongoing process and by compacting 
the passage of 10 hours into a “reasonable delay.”107 Justice Stewart, 
taking issue with these views, deemed the mechanics of arrest com
plete prior to the seizure of Edwards’s clothing108 109 and did not find any 
of the exceptional circumstances that justify a warrantless search 
present.100 While clearly perceiving the dissonance between the 
Chimel and Edwards opinions on the temporal limitations of the 
search incident to arrest exception, the dissent stops short of mourning 
the passage of Chimel.

Exclusionary Rule

The concept of enforcing the fourth amendment by preventing 
the admission into court of evidence seized in violation of the amend
ment is a controversial one.110 Nevertheless, the present state of the 
law requires exclusion of illegally seized evidence.111 The point has
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been made that judicial dissatisfaction with the “strict operation” 
of the exclusionary rule, which excludes “reliable tangible evidence,” 
may result in relaxation of the standards by which evidence is found 
to be illegally seized.112 The Supreme Court, however, has carefully 
separated its decisions on reasonableness and exclusion113 and was not 
responsive to briefs urging modification of the exclusionary rule 
submitted in Robinson.114 * 116 These cases cannot be read in a vacuum, 
however. In United States v. Calandra11* the same six Justices who 
comprised the majority in Robinson and Gustafson stated that the 
exclusionary rule is judicially rather than constitutionally required 
and that the function of the rule is the deterrence of illegal police 
action.110 The new search and seizure cases this term, read in light 
of Calandra, suggest a relaxation of fourth amendment standards to 
mitigate the harshness of the exclusionary rule. The Court’s preclusion 
of further adjudication of the reasonableness of personal incidental 
searches, its expanded notion of contemporaneity in searches incident 
to arrest, and its refusal to measure reasonableness by the practicabil
ity of securing a prior warrant imply that the Court will defer to 
police conduct in arrest situations rather than carefully review the 
conduct to deter unreasonable police action.117

112. See Note, Excluding the Exclusionary Rule: Congressional Assault on Mapp 
v. Ohio, 61 Geo. L. J. 1453, 1457 (1973).

113. But see United States v. Robinson, 471 F.2d 1082, 1120 n.31 (D.C. Cir. 
1972) (Wilkey, J., dissenting), revd. 414 U.S. 218 (1973) (in light of dissatisfaction 
with exclusionary rule, concept of reasonableness should not be narrowed to augment 
impact of rule).

114. See Brief for Petitioner at 42, United States v. Robinson, 414 U.S. 218 (1973); 
Brief as Amici Curiae of Americans for Effective Law Enforcement, Inc., The In
ternational Ass’n of Chiefs of Police, Inc., and the Metropolitan Police Department 
of the District of Columbia at 21-22, United States v. Robinson, 414 U.S. 218 (1973); 
Brief as Amicus Curiae of the State of Illinois at 14, United States v. Robinson, 414 
U.S. 218 (1973). These briefs argued for modification rather than abandonment 
of the rule. They urged that the exclusionary rule should not operate where violations 
of the fourth amendment were “insubstantial” and not wilful.” Brief for Petitioner, 
supra; Brief as Amici Curiae of Americans for Effective Law Enforcement, Inc., supra; 
Brief as Amicus Curiae of the State of Illinois, supra at 11.
- 115. 414 U.S. 338 (1974).

116. Id. at 347-48. Chief Justice Burger, Justices Stewart, White, Blackmun, 
Powell, and Rehnquist comprised the majority in Calandra and Rohinson.

117. See United States v. Robinson, 414 U.S. 218, 243 (1973) (Marshall, J., 
dissenting) (displeasure with majority focus on police regulations authorizing search).

118. 339 U.S. 56 (1950).

Conclusion

The “new trilogy” on incidental searches marks a clear break with 
precedent and points search and seizure law back in the direction 
of the Supreme Court decision in United States v. Rabinowitz118 the
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infirmities of which have been noted repeatedly. The warning 
sounded by Justice Frankfurter at the time of the Rabinowitz deci
sion—that the exceptions to the warrant requirement not be enthroned 
into a rule—*10 appears to have gone unheeded. Even if some of 
the effects of expanding the search incident to arrest exception can be 
mitigated by legislative action,119 120 the net effect of the trilogy is 
judicial sanction of broad law enforcement discretion safely shielded 
from the arrestee’s challenge.

119. Id. at 80 (Frankfurter, J., dissenting).
120. See ALI Model Code of Pre-Arraignment Procedure § SS 230.2 (Official 

Draft No. 1, 1972) (allowing only a weapons frisk following arrest for minor offenses, 
including traffic offenses, the elements of which involve no unlawful possession).

Nancy S. Abramowitz



JUDICIAL DISCRETION TO REJECT 
NEGOTIATED PLEAS

Plea bargaining, a process of negotiation between prosecutor and 
defendant through which the prosecutor obtains pleas of guilty 
or nolo contendere,1 has gained increased acceptance in recent years. 
Once a covert procedure ritually denied when the defendant ap
peared before the court,2 plea bargaining now is conducted openly 
with the express approval of the Supreme Court.3 In the federal sys

1. See Santobello v. New York, 404 U.S. 257, 260-61 (1971). Plea agreements 
are truly “bargains,” which actually or apparently benefit both prosecution and defense. 
Generally, the Government obtains an expedited conviction without risking the 
uncertainties of trial; the defendant receives the prosecutor’s promise to drop one or 
more charges, to permit the defendant to plead to a lesser offense, or to recommend 
lenient sentencing. See F. Miller, Prosecution 191-92 (1969); LaFave, The 
Prosecutors Discretion in the United States, 18 Am. J. Comp. L. 532, 539-42 (1970); 
Rosett, The Negotiated Plea of Guilty, 374 Annals 70, 74 (1967); Note, Guilty Plea 
Bargaining: Compromises by Prosecutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 
865, 866 (1964).

2. See D. Newman, Conviction 82-83 (1966); LaFave, supra note 1, at 542; 
cf. Proceedings at the National Judicial Conference on Standards for the Adminis
tration of Justice, 57 F.R.D. 229, 357 (1972) (statement of Professor Pugh) (plea 
bargaining seldom discussed openly in past). Many believed a judge would have to 
reject a plea as involuntary if the defendant admitted he was motivated by prosecu
torial promises. See LaFave, supra note 1, at 542-45; D. Newman, supra at 83.

3. See Santobello v. New York, 404 U.S. 257, 260-61 (1971) (plea bargaining, if 
properly administered, is an essential and desirable part of the criminal justice process); 
Proceedings at the National Judicial Conference on Standards for the Administration 
of Justice, supra note 2, at 357-59 (statement of Professor Pugh) (plea bargaining 
now accepted); notes 66-68 infra and accompanying text (proposed federal rule 
recognizes propriety of plea bargaining); cf. Brady v. United States, 397 U.S. 742, 
753 (1970) (intelligent and voluntary negotiated guilty plea constitutional). The 
plea bargaining process still is criticized, however. See Nat’l Advisory Comm’n 
on Criminal Justice Standards and Goals, Report on Courts § 3.1 (1973) 
[hereinafter cited as Report on Courts] (process is inherently undesirable because 
it results in case dispositions unrelated to evidence and tends to penalize defendants 
who assert right to trial); Note, The Unconstitutionality of Plea Bargaining, 83 
Harv. L. Rev. 1387 (1970) (process infringes upon fifth and sixth amendment rights).

Commentators disagree whether plea bargaining is necessary to prevent an over
burdening of the criminal trial calendar. Compare Enker, Perspectives on Plea 
Bargaining, in Task Force on the Administration of Justice, Task Force Report: 
The Courts 112 (1967) (more trials might result in poorer justice) with Report 
on Courts, supra at 46 (additional burden imposed by elimination of plea 
bargaining not insuperable). See also H. Lummus, The Trial Judge 43-46 (1937) 
(incentives to plead guilty necessary to prevent overcrowding of courts); Burger, 
The State of the Judiciary—1970, 56 A.B.A.J. 929, 931 (1970) (reduction in guilty 
pleas would place severe demands on criminal justice system). In some jurisdictions 
over 90 percent of all defendants plead guiltv, many because of plea bargains. See
D. Newman, supra note 2, at 3 (nationwide estimate); Newman, Pleading Guilty 
for Considerations: A Study of Bargain Justice, 46 J. Crim. L.C. & P.S. 780, 
781, 786 (1956) (medium sized county in Wisconsin); Rosett, supra note 1, at 71 
(1967) (nationwide estimate); White, A Proposal for Reform of the Plea Bargaining 
Process, 119 U. Pa. L. Rev. 439, 446-47 (1971) (New York City); Note, supra 



242 The Georgetown Law Journal [Vol. 63:241

tem the disposition of cases by negotiated plea requires cooperation 
between the United States Attorney, who holds discretionary power 
to bring or dismiss prosecutions,4 and the trial judge, who accepts or 
rejects pleas,5 6 approves dismissals,0 and imposes sentences.7 Though 
not bound to accept the bargain reached by the parties, a court usually 
accedes to the recommendations of the prosecutor.8 9 Where the trial 
judge does find the bargain unacceptable, his rejection of the nego
tiated plea precipitates a serious confrontation between prosecutorial 
and judicial discretion. In United States v. Ammidown*  the United 
States Court of Appeals for the District of Columbia Circuit endeav
ored to harmonize the roles of prosecutor and judge.

note 1, at 897. 899 (nationwide survev); Comment. Profile of a Guiltu Plea: A 
Proposed Trial Court Procedure for Accepting Guilty Pleas, 17 Wayne L. Rev. 1195, 
1196 n.8 (1971) (Detroit). Bargained pleas are less ubiquitous in the federal svstem 
than they are in the states, but they do account for a substantial number of federal case 
dispositions. See Annual Report of the Director of the Administrative Office 
of the United States Courts — 1973, at 390-93 (1974); Interview with James F. 
Davey, Clerk of the United States District Court for the District of Columbia, in Wash
ington, D.C., Mar. 7, 1974 (in District of Columbia, 56% of all case dispositions in 1973 
were by plea); Letter from Earl J. Silbert, United States Attornev, Washington, D.C., 
to the Georgetown Law Journal, Sept. 26, 1974 (on file at the Georgetown Law 
Journal) (virtually all cases disposed of by guilty plea involved some form of plea 
bargaining).

4. See 28 U.S.C. § 547(1) (1970); Fed. R. Crim. P. 48(a).
5. Fed. R. Crim. P. 11. Although a defendant has a constitutionally guaranteed 

right to plead not guilty, he possesses no corresponding right to enter a guilty plea. 
Santobello v. New York, 404 U.S. 257, 262 (1971); North Carolina v. Alford, 400 
U.S. 25, 38 n.ll (1970); see Lynch v. Overholser, 369 U.S. 705, 719 (1962); U.S. 
Const, amend. V.

6. Fed. R. Crim. P. 48(a).
7. Id. 32(a).
8. See Enker, supra note 3, at 109 (judge usually not informed sufficiently to review 

prosecutor’s judgment); LaFave, supra note 1, at 540-41 (judge usually abides by 
terms of bargain); cf. White, supra note 3, at 443 (Philadelphia judges generally 
adhere to prosecutor’s sentence recommendations); Proceedings of the 1973 Sentencing 
Institute, 112 Cal. Rptr. App. 53 (1973) (estimate by California trial judge: accepts 
over 95 percent of all pleas tendered).

9. 497 F.2d 615 (D.C. Cir. 1973).
10. Id. at 617-18; Wash. Post, Nov. 16, 1971, § C, at 2, col. 2.
11. 497 F.2d at 617; Brief for Appellant at 2, United States v. Ammidown, 497 

F.2d 615 (D.C. Cir. 1973); see 18 U.S.C. § 371 (1970); D.C. Code Ann. § 22-2401 
(1973).

12. 497 F.2d at 618. The prosecutor did not promise to recommend a lenient 
sentence; prosecutorial advice on sentencing is discouraged in the District of Columbia. 

Robert L. Ammidown, a federal Job Corps executive, allegediv had 
arranged for his wife’s rape and murder by Richard Anthony Lee.10 
The grand jury indicted Ammidown for premeditated murder, felony 
murder, and conspiracy to commit murder.11 The United States At
torney agreed to permit Ammidown to plead guilty to the lesser 
included offense of second-degree murder and to dismiss all other 
charges in exchange for Ammidown’s promise to testify against Lee.12 
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Chief Judge John Sirica of the United States District Court for the 
District of Columbia refused to accept the negotiated plea because 
he believed that the outcome would be harmful to the public interest.13 
Asserting that a plea by Ammidown to a lesser offense might both 
impair the deterrent effects of the criminal justice system and diminish 
public confidence in the courts,14 Chief Judge Sirica insisted that 
Ammidown plead to the full extent of the indictment.15 Ammidown 
pleaded not guilty16 and, after a jury trial, was convicted of premedi
tated murder, felony murder, and conspiracy to commit murder.17 
Sentencing Ammidown to serve consecutively two terms of life im
prisonment and one term of 20 months to five years,18 Chief Judge 
Sirica refused to hear counsel’s argument that the sentences should 
run concurrently.19

See id. at 631; Scott v. United States, 419 F.2d 264, 284 (D.C. Cir. 1969) (Leven
thal, J., concurring).

The Government offered the bargain because the United States Attorney felt 
incapable of prosecuting Lee successfully without Amm¡down’s testimony. See 
Supplementary Transcript at S-32 to -33. The prosecutor believed that Lee, a young 
man suspected of involvement in at least one other homicide, posed a threat to 
public safety. Ammidown, on the other hand, did not seem likely to commit other 
crimes of violence. Further, because he was 49 years old, any danger he did pose 
could be neutralized by a sentence for second-degree murder. Interview with James
E. Sharp, former Assistant United States Attorney, in Washington, D.C., Feb. 22, 
1974; see 497 F.2d at 618, 622-23.

13. 497 F.2d at 618. Chief Judge Sirica cited case law as authority for his 
decision to reject the plea. Transcript at 9; see North Carolina v. Alford, 400 U.S. 
25 (1970); United States v. Bednarski, 445 F.2d 364 (1st Cir. 1971); Pettyjohn v. 
United States, 419 F.2d 651 (D.C. Cir. 1969); Green v. United States, 40 App. D.C. 
426 (1913). Only Bednarski directly supports the Chief Judge’s position. See 
445 F.2d at 365-66; note 53 infra.

14. See 497 F.2d at 618; Supplementary Transcript at S-36 to -38. Noting the 
brutality of the alleged crime and the widespread public attention focused upon the 
case, Chief Judge Sirica stated that the public would consider a second-degree murder 
conviction a “tap on the wrist.” See id. at S-37, S-38, S-42; Transcript at 657.

15. 497 F.2d at 618; Supplementary Transcript at S-41 to -42.
16. 497 F.2d at 618. Though denied the benefits of the plea bargain, Ammidown 

subsenuentlv testified in the government’s successful prosecution of Lee. 497 F.2d at 
618; Brief for Appellant at 5, United States v. Ammidown, 497 F.2d 615 (D.C. Cir. 
1973). Ammidown cooperated with the Government upon the advice of his attorney, 
who believed that the court of appeals and the prosecutor’s office would be more likely 
to respect the plea bargain if the “contract” were no longer “executory.” Interview 
with Albert J. Ahern, Counsel for Ammidown, in Bailey’s Crossroads, Va., Mar. 1, 1974.

Chief Judge Sirica, while disclaiming any intention to intimidate the defendant, 
obliquely had urged defense counsel to advise Ammidown to testify in order to 
improve his chances of obtaining a light sentence. Supplementary Transcript at S-42; 
Transcript at 770-71, 774. The Ammidown appellate panel did not comment upon 
the propriety of this conduct. But cf. Scott v. United States, 419 F.2d 264, 273-74 
(D.C. Cir. 1969) (trial court should not participate in plea bargaining or use 
announced policy of differential sentencing to induce guilty pleas).

17. 497 F.2d at 618; Supplemental Transcript at S-41 to -42.
18. 497 F.2d at 618; Sentencing Transcript at 4-5.
19. Sentencing Transcript at 6; see note 31 infra.
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The United States Court of Appeals for the District of Columbia 
Circuit vacated the judgment and sentences.20 Holding that the trial 
judge had exceeded his discretion in rejecting the plea recommended 
by the prosecutor, the court remanded with instructions to accept 
the guilty plea to the lesser charge.21 To prevent future uncertainty, 
the court also announced formal standards for the exercise of judicial 
discretion in the rejection of plea bargains. Under these standards 
a trial judge can refuse to ratify a negotiated plea to a lesser offense 
only if the bargain will result in unfairness to the defendant, repre
sents an abuse of the prosecutor’s discretion because incompatible 
with valid prosecutorial interests, or severely infringes upon the judge’s 
sentencing domain without serving a countervailing prosecutorial pur
pose.22 In all instances the trial judge must enunciate reasons for 
overriding the prosecutor’s recommendations.23

20. 497 F.2d at 624. Judge Leventhal wrote the opinion joined in by Chief 
Judge Bazelon and Judge Tamm. Since the United States Attorney had endorsed 
the proposed bargain, the circuit court appointed an amicus curiae to oppose the 
appellant and defend the trial judge’s actions. Id. at 618.

21. Id. at 624.
22. Id. at 619-23.
23. Id. at 622-23.
24. Id.
25. Id. at 623. The circuit court’s grounds for remand are somewhat ambiguous. 

At one point the court intimated that Chief Judge Sirica had rejected the plea bargain 
without stating any reasons. See id. The record shows, however, that the trial 
judge did explain his grounds. See Supplementary Transcript at S-35 to -43. Both 
the prosecutor and defense counsel fully understood the Chief Judge’s rationale. 
Interview with James E. Sharp, supra note 12; Interview with Albert J. Ahem, 
supra note 16. In fact, the court of appeals itself alluded to the trial court’s avowed 
reasons for rejecting the plea. See 497 F.2d at 617-18. The court probably meant 
that Chief Judge Sirica had failed to state reasons directed to the interests recognized 
in its tripartite test and that this failure necessitated remand. See id. at 622-23.

26. 497 F.2d at 623.
27. Id. at 622.
28. Id.; see note 12 supra.

Applying the standards to Ammidown, the circuit court found none 
of the criteria satisfied.24 The court concluded that remand was 
necessary25 and stated that on remand the judge could not possibly 
find valid grounds under the newly announced tripartite test for 
rejecting the negotiated plea.26 Ammidown’s guilty plea on the lesser 
offense, offered intelligently and without coercion or likelihood of 
subsequent harassment by prosecution for the greater offense, raised 
no possibility of unfairness to the defendant.27 The appellate court 
found that the United States Attorney had not abused his discretion 
since he had fulfilled his duty to consider the relevant public interest 
factors and had demonstrated that the bargain would serve a valid 
prosecutorial goal.28 Finally, the court considered the limitations 
imposed by the plea bargain upon the judge’s sentencing options 
relatively minor; the judge could impose a maximum sentence of life 
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imprisonment for either first or second-degree murder.29 Although 
the defendant would become eligible for parole five years earlier if 
sentenced for second-degree murder than he would if sentenced for 
first-degree murder,30 the appellate court found this five year differ
ence insufficient reason to upset the agreement reached by the prose
cution and defense.31

29. At the time of trial Ammidown could have received the death penalty if 
convicted of first-degree murder. See 497 F.2d at 623.

30. Id. at 623; D.C. Code Ann. §§ 22-2404, 24-203(a) (1967) (eligible for 
parole after 15 years for second-degree murder, 20 years for first-degree murder).

31. 497 F.2d at 623. In a petition for rehearing en banc, the amicus curiae argued 
that acceptance of the negotiated plea to a single count of second-degree murder 
would reduce the trial judge’s sentencing options by 25 vears rather than by five 
years; Chief Judge Sirica had imposed consecutive terms of life imprisonment on two 
counts of first-degree murder and thus had made Ammidown ineligible for parole 
for at least 40 years. See 497 F.2d 615, 624 (D.C. Cir. 1974) (supplemental 
opinion). The amicus had to justify the imposition of consecutive sentences because 
Fuller v. United States had established that sentences arising from a single homicide 
could not run consecutively in the District of Columbia. See 407 F.2d 1199, 1224 
(D.C. Cir. 1968) (en banc) (dicta), cert, denied, 393 U.S. 1120 (1969). The 
amicus contended that the Congress had overridden Fuller by enacting a statute 
that provides:

A sentence imposed on a person for conviction of an offense shall, unless the 
court imposing such sentence expresslv provides otherwise, run consecutively 
to any other sentence imposed on such person for conviction of an offense, 
whether or not the offense (1) arises out of another transaction, or (2) arises 
out of the same transaction and requires proof of a fact which the other 
does not.

497 F.2d at 624-25; see D.C. Code Ann. § 23-112 (1973).
The court of appeals rejected the petition for rehearing and, in a supplemental 

opinion, found the statute inapplicable—multiple murder counts from a single homicide 
were not separate “offenses” within the meaning of the statute—and Fuller controlling. 
497 F.2d at 625 (supplemental opinion).

On remand Chief Judge Sirica accepted the plea of guilty to second-degree murder 
and sentenced Ammidown to a term of 15 years to life imprisonment. Wash. Post, 
July 23, 1974, § C, at 1, col. 8. Ammidown has appealed the sentence. United 
States v. Ammidown, Civil Nos. 71-1898, 71-1904 (D.D.C., July 22, 1974), appeal 
docketed, Nos. 74-1842, 74-1845, D.C. Cir., July 24, 1974.

32. See Fed. R. Crim. P. 11, 48(a); notes 58-59 infra.
33. See 497 F.2d at 621, 622.
34. Id. at 622. See also United States v. Greater Blouse, Skirt & Neckwear 

Contractors Ass’n, 228 F. Supp. 483. 486 (S.D.N.Y. 1964); United States V. Doe, 
101 F. Supp. 609, 612 (D. Cionn. 1951).

The Ammidown decision establishes important new guidelines for 
the exercise of judicial control over the plea bargaining process. 
Although federal procedure requires judicial consent for the entry 
of a negotiated guilty plea to a lesser offense,32 Ammidown narrows 
the acceptable grounds for withholding consent and confers the pri
mary decisionmaking role on the prosecuting attorney.33 The trial 
judge must ensure that the plea bargain adequately serves the public 
interest34 but, under Ammidown, he can consider the public interest 
only in terms of protecting the trial participants—the prosecution, the 
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judiciary, and the defendant.35 36 The interests of society as a whole, 
which Chief Judge Sirica cited in rejecting Ammidown’s guilty plea, 
are wholly subsumed within the prosecution interest, presumably on 
the theory that the United States Attorney represents the public.30

35. See 497 F.2d at 622.
36. See id.
37. Id. at 622-23. Ammidown suggests that the trial judge could find an abuse 

of prosecutorial discretion if the prosecuting attorney failed to consider the 
interests of society before concluding the bargain. See id. Undoubtedly, the trial 
court also could reject a plea bargain if it found evidence of collusion or other 
prosecutorial misconduct. See 8A J. Moore, Federal Practice 48.02 (1974); 
cf. Dixon v. District of Columbia, 394 F.2d 966, 970 (D.C. Cir. 1968) (judicial 
dismissal of retaliatory prosecution).

38. See 497 F.2d at 622. The circuit court did not specify what types of bargains 
it might consider blatant intrusions into judicial sentencing options. In assessing 
plea agreements, courts presumably must weigh the harm to the judicial function 
against the benefits anticipated by the prosecution. See id. at 623.

39. Id. at 623.
40. Boykin v. Alabama, 395 U.S. 238, 242-43 (1969); see Fed. R. Crim. P. 11. 

In the federal system the plea also must have a factual basis. See id.
41. See In re Hawley, 67 Cal. 2d 824, 828, 433 P.2d 919, 922, 63 Cal. Rptr. 831,

834 (1967) (en banc) (attorney advised client to plead guilty despite availability 
of insanity defense); Comment, judicial Supervision Over California Plea Bargaining: 
Regulating the Trade, 59 Calif. L. Rev. 962, 985-90 (1971). See generally Bazelon, 
The Defective Representation of Counsel, 42 U. Cin. L. Rev. 1 (1973)i < f -

Where protection of the prosecution interest is at issue, the trial 
judge must accord presumptive validity to any determination by the 
United States Attorney that a plea bargain serves valid prosecutorial 
goals. The judge may not substitute his own determination unless 
the prosecutor has abused his discretion.37 38 The trial judge may reject 
a proposed bargain that would circumscribe his sentencing options, 
but only where the trespass upon judicial authority is blatant,88 espe
cially if the United States Attorney has demonstrated that the bargain 
serves a sound prosecutorial purpose.39

Ammidown does not delineate the criteria a court is to use in 
determining whether a plea bargain would be unfair to the defendant. 
The requirements of due process provide some guidance; the court 
must ascertain that a guilty plea is made voluntarily and knowingly.40 
Due process may not delimit the judge’s discretion, however. Although 
a trial judge ordinarily should not override a bargain that satisfies 
due process and represents a defense counsel’s assessment of the best 
interests of his client, the judge should retain the power to reject 
a plea agreement that he determines is clearly unfavorable to the 
defendant. A judge could not expect the prosecuting attorney, an 
adverse party concerned primarily with obtaining a conviction, to 
safeguard the defendant’s interests, and defense counsel may fail 
to provide optimum representation, particularly if counsel is court- 
appointed and inexperienced in criminal practice or burdened with 
a heavy case load.41 If the defendant has waived his right to counsel,
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the need for judicial attention to the defendant’s interests becomes 
especially compelling. The importance of the rights involved dictates 
that the judge retain the power to reject a bargain whose consequences 
would be patently contrary to the defendant’s interests.

Ammidowns limitation on judicial discretion to reject plea bargains 
epitomizes the reasoning of the District of Columbia Circuit in a 
series of cases. In McCoy v. United States42 the court of appeals 
declared in dictum that judges should not refuse guilty pleas without 
good reason.43 In Newman v. United States44 the court carried this 
position to its logical extreme by suggesting in dictum that the judici
ary never could overrule the prosecutor’s exercise of discretion,45 a 
view from which the court has retreated in subsequent cases.46 In 
Scott v. United States47 the court further limited the trial judge’s 
role by announcing a rule prohibiting direct judicial participation in 
plea negotiations.48 49 Finally, in United States v. Gaskins4'3 decided 

42. 363 F.2d 306 (D.C. Cir. 1966).
43. Id. at 307 (trial judge had not abused his discretion; rejected plea because 

defendant continued to assert his innocence). See also Griffin v. United States, 405
F.2d 1378 (D.C. Cir. 1968). In Griffin the trial judge had refused to accept a 
negotiated plea to a lesser included offense because inconsistencies in the defendant’s 
testimony indicated that the crime might have been committed in self-defense. Id. 
at 1379. Citing McCoij, the court or appeals ruled that failure to accept Griffin’s 
plea constituted error. Id. at 1380.

44. 382 F.2d 479 (D.C. Cir. 1967).
45. Id. at 480-82; see notes 74-76 infra and accompanying text. In Newman 

the defendant argued that he was entitled to the same plea bargain accorded his 
co-conspirator. The court refused to compel the prosecutor to acquiesce in such 
a bargain. See 382 F.2d at 482.

46. See Scott v. United States, 419 F.2d 264, 276 (D.C. Cir. 1969); Griffin v. 
United States, 405 F.2d 1378, 1380 (D.C. Cir. 1968).

47. 419 F.2d 264 (D.C. Cir. 1969).
48. Id. at 273-74 (dicta). Although Scott did not involve a negotiated plea, the 

case prompted a discussion of plea bargaining by the three participating judges. 
Chief Judge Bazelon asserted that the judiciary should supervise the fairness of each 
bargain and prescribe guidelines for the exercise of prosecutorial discretion in the 
plea bargaining process. Id. at 275-77; accord, White, supra note 3, at 439. But 
cj. K. Davis, Discretionary Justice 255 (1969) (prosecutor should formulate own 
guidelines); Report on Courts, supra note 3, § 3.3 (prosecutor should formulate 
own guidelines). In Chief Judge Bazelon’s view a prosecutor validly could negotiate 
a guilty plea to avoid the risk of acquittal at trial but could not plea bargain solely 
to conserve prosecutorial resources. 419 F.2d at 277. Judge Wright argued that 
a trial judge could reject a voluntary and knowingly made negotiated plea only 
where it had been induced by prosecutorial misconduct. Id. at 280 (Wright, J., 
concurring). Judge Leventhal would have deferred consideration of plea bargaining 
to a more appropriate forum but indicated that prosecutorial discretion would be 
subject to judicial review if egregiously abused. See id. at 284-85 (Leventhal, J., 
concurring).

Chief Judge Bazelon apparently has abandoned at least part of the position he 
espoused in Scott; he joined in Judge Leventhal’s Ammidown opinion, which 
explicitly sanctioned the use of plea agreements to ration the resources of the 
prosecutor’s office. Compare 497 F.2d at 621 with 419 F.2d at 277.

49. 485 F.2d 1046 (D.C. Cir.) (per curiam), cert, denied, 412 U.S. 950 (1973).
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shortly before Ammidown, the court held that where a voluntary and 
knowing negotiated guilty plea was supported by a factual basis, the 
trial judge could not reject the plea merely because the defendant 
refused to admit commission of the crime.50

50. Id. at 1049.
51. See, e.g., United States v. Hancock, 441 F.2d 1285, 1287 (5th Cir. 1971)

(decision to prosecute is matter of discretion); United States v. Cox, 342 F.2d 167, 
171 (5th Cir.) (en banc), cert, denied, 381 U.S. 935 (1965) (courts should not 
interfere with United States Attorneys’ discretionary power over prosecutions); 
United States v. Greater Blouse, Skirt & Neckwear Contractors Ass’n, 228 F. Supp. 
483 (S.D.N.Y. 1964) (prosecutor’s recommendation of dismissal for insufficient
evidence entitled to great weight, though not conclusive); cf. United States v. 
Shanahan, 168 F. Supp. 225, 229 (S.D. Ind. 1958) (imprudent to compel reluctant 
prosecution, though prosecutor must justify dismissal). In many jurisdictions the 
prosecutor must supply a satisfactory statement of reasons to support the dismissal 
of charges even though a similar requirement was deleted from a draft of the 
federal rules. See United States v. Ammidown, 497 F.2d 615, 620 (D.C. Cir. 1973); 
United States v. Shanahan, supra at 227-29; United States v. Doe, 101 F. Supp. 
609, 611 (D. Conn. 1951); Fed. R. Crim. P. 48(a); 6 L. Orfield, Criminal 
Procedure Under the Federal Rules §§ 48.18, 48.23-.24 (1967).

52. See United States v. Canty, 422 F.2d 358, 359 (4th Cir. 1970) (per curiam) 
(by implication).

53. See United States v. Bednarski, 445 F.2d 364, 366 (1st Cir. 1971). Bednarski 
comprised much of Chief Judge Sirica’s authority for refusing Ammidown’s plea. 
See United States v. Ammidown, 497 F.2d 615, 618 (D.C. Cir. 1973); Transcript 
at 9. In Bednarski the court held that where a defendant continues to protest 
his innocence, the trial judge may refuse to accept a guilty plea to a lesser included 
offense even though acceptance of the plea would be permissible under the Supreme 
Court’s holding in North Carolina v. Alford. 445 F.2d at 365-66; see North Carolina 
v. Alford, 400 U.S. 25, 31-39 (1970) (though defendant denies commission of 
the crime, court can accept guilty plea that is uncoerced and supported by a factual 
basis). See also Maxwell v. United States, 368 F.2d 735, 737-39 (9th Cir. 1966) 
(court not obligated to accept guilty plea, even if prosecutor consented, where 
defendant could not remember his actions at the time of the crime).

After noting that the federal rules impose no obligation upon the trial judge to 
accept guilty pleas, the Bednarski court declared that judges should consider public 
confidence in the judicial system before ratifying questionable negotiated pleas. 445 
F.2d at 366; see Fed. R. Crim. P. 11. Although recognizing that trial judges must 
seriously consider accepting any plea that complies with rule 11, the court insisted 
that once the trial court has decided to reject a plea, the defendant bears a heavy 
burden of proving on appeal that the rejection constituted an abuse of judicial 
discretion. 445 F.2d at 366. See also United States v. Cowan, — F. Supp. — 
(N.D. Tex. Sept. 6, 1974) (Crim. No. CR-6-74-3) (trial judge has power to deny 
prosecutor’s dismissal motion filed pursuant to plea bargain in another proceeding).

54. See D. Newman, supra note 2, at 79; Rosett, supra note 1, at 71-72.

Other federal courts also have accorded prosecutors broad discretion 
in the areas of charging and dismissal,51 and at least one circuit court 
has indicated that it may follow the District of Columbia Circuit’s 
view that the judge must accord presumptive validity to guilty pleas 
approved by the prosecution.52 Another circuit, however, has specifi
cally rejected this approach and has declared that a defendant who 
appeals to challenge judicial rejection of his negotiated plea must meet 
a burden of proof higher than that imposed in District of Columbia 
cases.53 Plea bargaining doctrines in state courts vary greatly54 and 
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are not strictly comparable to the principles that have evolved in the 
federal system under the Federal Rules of Criminal Procedure.55

55. State cases can be instructive, however. In one case arising under facts 
virtually identical to those in Ammidown, the Supreme Court of Colorado ruled that 
a trial judge had not abused his discretion in refusing to accept a negotiated plea 
to a lesser offense. See Frady v. People, 96 Colo. 43, 40 P.2d 606 (1934). In 
Frady the defendant, charged with first-degree murder, testified for the state against 
his partner in the crime. In return, the prosecutor promised to recommend that 
the court accept a plea of guilty to second-degree murder. The trial judge rejected 
the plea and ruled that any leniency to the defendant should come from the jury 
in the exercise of its sentencing authority. Id. at 45, 40 P.2d at 607. The defendant 
was convicted of first-degree murder and sentenced to death. Id. at 44, 40 P.2d at 
606. The state supreme court upheld the conviction and sentence. Id. at 46, 50, 
40 P.2d at 607, 609. Three justices suggested, however, that under the common 
law the defendant was entitled to a judicial recommendation for executive clemency. 
Id. at 51, 40 P.2d at 609 (Butler, J., concurring).

56. See 497 F.2d at 618-20.
57. See id. at 619; Fed. R. Crim. P. 11, 48.
58. See 497 F.2d at 619. Rule 11 provides:

A defendant may plead not guilty, guilty, or, with the consent of the court, 
nolo contendere. The court may refuse to accept a plea of guilty, and shall 
not accept such plea or a plea of nolo contendere without first addressing 
the defendant personally and determining that the plea is made voluntarily 
with understanding of the nature of the charge and the consequences of 
the plea. If a defendant refuses to plead or if the court refuses to accept a 
plea of guilty or if a defendant corporation fails to appear, the court shall 
enter a plea of not guilty. The court shall not enter a judgment upon 
a plea of guilty unless it is satisfied that there is a factual basis for the plea. 

Fed. R. Crim. P. 11.
59. See 497 F.2d at 619-21. Rule 48(a) provides:

The Attorney General or the United States attorney may by leave of court 
file a dismissal of an indictment, information or complaint and the prose
cution shall thereupon terminate. Such a dismissal may not be filed during 
the trial without the consent of the defendant.

Fed. R. Crim. P. 48(a).
60. 497 F.2d at 619-20. The court did not explain why rule 48(a) should not con

trol directly; probably it reasoned that the rule was intended to apply only to a com
plete dismissal of all charges, rather than to the prosecutor’s dismissal of select charges 
in conjunction with the defendant’s plea to a lesser offense. Elsewhere in its opinion, 
however, the court declared that the same standards apply to complete and partial

As the Ammidown court recognized, the Federal Rules of Criminal 
Procedure provide the most direct authority defining judicial and 
prosecutorial roles in the federal system.56 In the court’s analysis, a 
negotiated plea to a lesser offense encompasses three component 
stages: a guilty plea, governed by rule 11; the dismissal of select 
charges, covered by rule 48; and sentencing.57 Although the court 
purported to reach its decision by construction of these rules, its 
actual ground of decision is unclear. The court discussed rule 11 
briefly but did not attempt to delineate the scope of judicial discretion 
to refuse a plea under the rule;58 instead, the court focused on the 
dismissal rule, rule 48(a),59 but found that rule applicable only by 
analogy.60 The Ammidown appellate panel ultimately determined 
that rule 48(a), together with the judiciary’s inherent authority to 
protect its sentencing power, gives the trial judge the right to reject 
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a plea bargain, but only if the prosecutor has abused his discretion 
or infringed upon the rights of the defendant or the judiciary.01

This analysis seems to be an unduly restrictive interpretation of 
judicial authority under the federal rules. Neither rules 11 and 48(a) 
themselves nor the accompanying advisory committee notes provide 
clear guidelines for defining the trial judge’s power to reject negoti
ated pleas.02 Most authorities agree that a primary purpose under
lying the provision for judicial review of prosecutorial action in both 
rules was to protect the rights of the defendant.03 There is no indica
tion, however, that protection of the defendant was the sole purpose 
for requiring judicial approval of guilty pleas and dismissals. Com
mentators generally have construed the scope of inherent judicial 
discretion more broadly than did the Ammidown court; the commen
tators would permit the trial judge to consider whether the prosecutor’s 
recommendation would result in a proper correctional disposition 
serving societal interests.04

dismissal, though other federal courts have considered prosecutorial dismissal of all 
charges a special situation warranting greater judicial supervision. Compare id. at 
622 with United States v. Bettinger Corp., 54 F.R.D. 40, 41 (D. Mass. 1971) 
(prosecutor could not be permitted to dismiss case solely because of subsequent 
compliance with the law) and United States v. Doe, 101 F. Supp. 609, 611 (D. 
Conn. 1951) (except in special circumstances found by the court to serve the public 
interest, case could not be dropped where sufficient evidence existed for prosecution).

61. 497 F.2d at 621-22.
62. See id. at 620; United States v. Greater Blouse, Skirt & Neckwear Contractors 

Ass’n, 228 F. Supp. 483, 486 (S.D.N.Y. 1964); Fed. R. Crim. P. 11 & Advisory 
Committee Notes; id. 48(a) & Advisory Committee Notes; 8A J. Moore, supra note 
37, fl 48.02[2j; cf. North Carolina v. Alford, 400 U.S. 25, 38 n.ll (1970) (Court 
declined to define scope of rule 11 discretion).

63. See, e.g., United States v. Gaskins, 485 F.2d 1046, 1049 (D.C. Cir.) (per 
curiam), cert, denied, 412 U.S. 950 (1973); United States v. Cox, 342 F.2d 167, 
171 (5th Cir.) (en banc), cert, denied, 381 U.S. 935 (1965); 8 J. Moore, supra 
note 37, fl 11.03(1]; 8A id. fl 48.02; 1 C. Wright, Federal Practice and Procedure 
§ 172 (1969).

Rule 11 guards against pleas motivated by coercion or ignorance, while rule 48(a) 
prevents the prosecutor’s use of his dismissal power to harass the defendant with 
repeated prosecutions. See United States v. Cox, supra (rule 48(a)); Fed. R. Crim. 
P. 11, 48(a). A guilty plea acts as a waiver of certain constitutional rights, including 
the privilege against self-incrimination and the right to a jury trial. Consequently, 
a plea would be constitutionally invalid unless the defendant entered the plea 
voluntarily and with full understanding of both the nature of the charge and the 
consequences of the plea. Brady v. United States, 397 U.S. 742, 748 (1970); 
Boykin v. Alabama, 395 U.S. 238, 242-43 (1969); McCarthy v. United States, 394 
U.S. 459, 466 (1969). See generally Santobello v. New York, 404 U.S. 257, 264-66 
(1971) (Douglas, J., concurring); Bishop, Waivers in Pleas of Guilty, 60 F.R.D. 513 
(1974).

Prior to enactment of the federal rules, federal courts followed the common law 
doctrine allowing the prosecutor to enter a nolle prosequi without leave of the court. 
See United States v. Cox, supra at 171; Fed. R. Crim. P. 48, Advisory Committee 
Notes.

64. United States v. Cowan, — F. Supp. —, —, (N.D. Tex. Sept. 6, 1974) (Crim. 
No. CR-6-74-3, at 6); see ABA Project on Minimum Standards for Criminal 
Justice, Standards Relating to Pleas of Guilty § 3.3 (Approved Draft 1968); 8 J. 
Moore, supra note 37, fl 11.02(1]; 8A id. fl 48.02 (1973); President’s Comm’n on Law
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The Supreme Court has approved an amendment to rule 11 that 
favors unimpaired judicial discretion to reject negotiated pleas.05 Pro
posed rule 11(e), now under consideration by the Congress,00 explicitly 
recognizes that plea bargains are proper if disclosed in open court and 
made subject to acceptance or rejection by the trial judge.07 The advi
sory committee note emphasizes that the proposed rule provides no 
criteria for judicial acceptance of plea agreements and, instead, leaves 
the decision solely to the discretion of the individual trial judge.08

While the federal rules outline procedures relevant to plea bargain
ing in the federal courts, the Constitution is the ultimate source of 
judicial and prosecutorial authority. Though discussed only tangen
tially by the Ammidown court, important separation of powers ques
tions arise from judicial rejection of a negotiated plea. The prosecutor, 
as an officer of the executive branch, is obligated to execute the laws,09 
and his initial decision whether to prosecute is essentially unreviewable 
by the judiciary.* 65 66 67 68 69 70 Courts, on the other hand, have the duty to 

Enforcement and Administration of Justice, The Challenge of Crime in a 
Free Society 136 (1967); Report on Courts, supra note 3, § 3.7(10); Task 
Force on the Administration of Justice, supra note 3, at 12-13.

The drafters of the federal rules probably did not intend to restrict judicial discretion 
under rule 48 to protection of the defendant. See United States v. Cowan, supra 
at — (Crim. No. CR-6-74-3, at 6-7).

65. Supreme Court of the United States, Amendments to the Federal Rules of 
Criminal Procedure rule 11, 62 F.R.D. 271, 274-76 (1974).

66. Shortly after the Supreme Court’s promulgation of the proposed rule amend
ments, the Congress enacted legislation to postpone their effective date until August 
1, 1975, to provide an additional year for evaluating the proposals. See Act of July 
30, 1974, Pub. L. No. 93-361, 88 Stat. 397.

67. See Supreme Court of the United States, Amendments to the Federal Rules 
of Criminal Procedure rule 11(e) & Advisory Committee Notes, 62 F.R.D. 271, 
284-85 (1974). Proposed rule 11(e)(2) provides:

If a plea agreement has been reached by the parties which contemplates 
entry of a plea of guilty or nolo contendere in the expectation that a specific 
sentence will be imposed or that other charges before the court will be 
dismissed, the court shall require the disclosure of the agreement in open 
court at the time the plea is offered. Thereupon the court may accept or 
reject the agreement, or may defer its decision as to acceptance or rejection 
until there has been a reasonable opportunity to consider the presentence 
report.

Id. rule 11(e)(2), 62 F.R.D. at 272.
68. See id. rule 11(e), Advisory Committee Notes, 62 F.R.D. at 284-85.
69. See U.S. Const, art. II, § 3.
70. See United States v. Nixon, — U.S. —, —, 94 S. Ct. 3090, 3100 (1974); 

Powell v. Katzenbach, 359 F.2d 234 (D.C. Cir. 1965) (per curiam), cert, denied, 
384 U.S. 906 (1966); United States v. Cox, 342 F.2d 167, 170-71 (5th Cir.) (en 
banc), cert, denied, 381 U.S. 935 (1965); K. Davis, supra note 48, at 20. But 
cf. Medical Comm, for Human Rights v. SEC, 432 F.2d 659, 673 (D.C. Cir. 1970) 
(court can review agency’s discretionary refusal to bring action); DeVito v. Shultz, 
300 F. Supp. 381, 382 (D.D.C. 1969) (court can investigate Secretary of Labor’s 
refusal to initiate enforcement proceeding). Professor Davis has suggested that when 
their refusal to initiate a prosecution has been challenged, criminal prosecutors 
should be as accountable to the judiciary as are administrative officials. K. Davis, 
Administrative Law Text § 28.06 (1972).
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determine guilt and to impose sentences.71 In plea bargaining some 
conflict between the two branches of the Government is inevitable. 
When a prosecutor negotiates a plea he seeks to limit or otherwise 
influence the sentencing options available to the court;72 conversely, 
when the trial judge refuses to accept a plea to a lesser offense, he 
encroaches upon the executive’s inherent power to prosecute or dis
miss charges.73 74 In Newman v. United States14 the District of Columbia 
Circuit moved toward resolving the conflict in favor of one extreme. 
The court declared in dictum that the separation of powers doctrine 
prevents courts from reviewing prosecutorial discretion in any form, 
even when egregiously abused;75 76 77 Chief Justice Burger, then circuit 
judge, reasoned that prosecutorial abuses could be remedied only 
from within the executive branch.70 This position exceeds the re
quirements of both the Constitution and practicality, as the court 
of appeals implicitly recognized in Ammidown and in other decisions 
subsequent to Newman.17 Minimally, the judiciary possesses the 
power to reject plea bargains that are patently irrational or otherwise 
unconstitutional,78 just as courts may cross interbranch boundaries 
in other situations to review the constitutionality of actions by the 
legislative79 and executive80 branches.

71. See U.S. Const, art. Ill, § 2; Fed. R. Crim. P. 32(a). Sentencing is a uniquely 
judicial function, although prosecutors in some jurisdictions frequently make sentence 
recommendations. See generally Note, supra note 1.

72. See United States v. Ammidown, 497 F.2d 615, 621 (D.C. Cir. 1972); LaFave, 
supra note 1, at 539-40. Conviction on a lesser included offense generally limits the 
judge to a less stringent maximum sentence than that provided for the greater offense. 
On the other hand, the plea bargain may broaden the judge’s sentencing options by 
enabling him to circumvent a mandatory statutory minimum sentence that would 
accompany conviction on the greater charge. See id.

73. See United States v. Cox, 342 F.2d 167, 172 (5th Cir.) (en banc), cert, denied, 
381 U.S. 935 (1965) (decision whether to prosecute is function of executive branch).

74. 382 F.2d 479 (D.C. Cir. 1967).
75. Id. at 480-81. See also United States v. Cox, 342 F.2d 167, 171 (5th Cir.) 

(en banc), cert, denied, 381 U.S. 935 (1965) (court cannot compel United States 
Attorney to validate indictment by signature).

76. 382 F.2d at 482.
77. See 497 F.2d at 620; Scott v. United States, 419 F.2d 264, 276 (D.C. Cir. 

1969); Griffin v. United States, 405 F.2d 1378, 1380 (D.C. Cir. 1968). See also 
K. Davis, supra note 48, § 28.06 (criticism of Newman). Chief Justice Burger’s 
view of the separation of powers doctrine may have changed since he wrote the 
opinion in Newman. Cf. United States v. Nixon, — U.S. —, 94 S. Ct. 3090 (1974) 
(Burger, C.J.) (courts can review presidential assertion of executive privilege).

78. See Newman v. United States, 382 F.2d 479, 482 (D.C. Cir. 1967) (Bazclon, 
C.J., concurring); Scott v. United States, 419 F.2d 264, 285 (D.C. Cir. 1969) 
(Leventhal, J., concurring).

79. See Powell v. McCormack, 395 U.S. 486, 548-49 (1969) (constitutionality 
of procedures used in disciplining legislator); Marbury v. Madison, 5 U.S. (1 Cranch) 
137, 177-79 (1803) (constitutionality of statute); cf. Baker v. Carr, 369 U.S. 186, 
211, 226 (1962) (constitutionality of state legislative apportionment).

80. See United States v. Nixon, — U.S. —, —, —, 94 S. Ct. 3090, 3100-02, 3105 
(1974) (presidential assertion of executive privilege); Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 585-89 (1952) (constitutionality of executive seizure
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Judicial review of plea agreements need not be limited, however, 
to scrutiny for constitutional defects. The three branches of the 
Government, though created coequal, do not operate with absolute 
independence.* 81 The United States Attorney, though an agent of the 
executive branch, also is an officer of the court.82 Furthermore, the 
implementation of a plea agreement requires active participation by 
the judiciary. The Ammidown decision permits the trial judge to 
reject a negotiated plea under certain conditions,83 84 but even where 
these conditions have not been met, a judge should not be required 
to ratify an agreement he considers unwise or improper. Although 
the United States Attorney is entitled to complete decisional autonomy 
prior to initiating a prosecution, once he has invoked the forum of 
the court by submitting the case for judicial determination, the 
separation of powers doctrine should not prevent the judge from 
exercising independent discretion before placing his imprimatur on a

of property); cf. Dixon v. District of Columbia, 394 F.2d 966, 970 (D.C. Cir. 1968) 
(court can grant immunity from retaliatory’ prosecution). See also Crowell v. Benson, 
285 U.S. 22, 49-50, 60 (1932) (constitutionality of administrative agency adjudica
tion); Manufacturers Ry. v. United States, 246 U.S. 457, 481 (1918) (administrative 
agency adjudication); Administrative Procedure Act § 10(e), 5 U.S.C. § 706(2)(B) 
(1970) (court can set aside agency actions, findings, and conclusions that violate the 
Constitution).

81. United States v. Nixon, — U.S. —, —, 94 S. Ct. 3090, 3105-06 (1974); 
Youngtown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., 
concurring).

82. See Newman v. United States, 382 F.2d 479, 481 (D.C. Cir. 1967).
83. See note 22 supra and accompanying text.
84. See Santobcllo v. New York, 404 U.S. 257, 262 (1971) (dicta); United States 

v. Cox, 342 F.2d 167, 172 (5th Cir.) (en banc), cert, denied, 381 U.S. 935 (1965) 
(by implication); 8 J. Moore, supra note 37, fl 11.02[l].- cf. People v. Tenorio, 3 
Cal. 3d 89, 94, 473 P.2d 993, 996, 89 Cal. Rptr. 249, 252 (1970) (“[wjhen the decision 
to prosecute has been made, the process which leads to acquittal or to sentencing is 
fundamentally judicial in nature”).

85. The prosecutor’s efficacy probably would be diminished if there were no 
reasonable assurance that the court would accept the bargain. See Enker, supra 
note 3, at 111.

86. See id. at 110. A prosecutor may be eager to secure guilty pleas to bolster 
the conviction record of the office or to maintain his own personal status within the 
department. See id.; 8 J. Moore, supra note 37, fl 11.05111; 8A id. fl 48.02; Lam- 
bros, Plea Bargaining and the Sentencing Process, 53 F.R.D. 509, 513 (1971); Dash, 
Cracks in the Foundation of Justice, 46 III. L. Rev. 385, 401 (1951); White, supra 
note 3, at 445-46 (empirical study of plea bargaining practices).

Practical considerations also demand that the trial judge possess 
broad discretion to review plea agreements. Ammidown may reflect 
a policy determination that the plea bargaining system will function 
most effectively if prosecutors are permitted relatively free reign to 
negotiate with little fear of judicial intervention,85 86 but the prudence of 
tightly restricting the court’s power to supervise plea agreements is 
doubtful. Prosecutors occasionally grant plea concessions to avoid risk
ing the embarrassment of acquittal80 or for other personal reasons un-
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related to valid prosecutorial considerations.87 Additionally, the prose
cutor’s intimate involvement with a case may cloud his perspective upon 
matters of broad social policy.88 Supervision within the executive 
branch itself may not provide adequate safeguards because the prose
cutor’s superiors are unlikely to examine every bargain reached.89 
Under Ammidown many highly imprudent plea agreements would 
survive judicial scrutiny if the impropriety were not sufficiently 
blatant to support a finding of abuse of prosecutorial discretion.

87. See White, supra note 3, at 445-46. One study revealed that prosecutors 
sometimes grant plea bargaining concessions simply to avoid trials they would find 
personally unpleasant. See id.

88. See Enker, supra note 3, at 110; Proceedings of the 1973 Sentencing Institute, 
supra note 8, at 54.

89. See K. Davis, supra note 48, at 207; LaFave, supra note 1, at 538.
90. See Report on Courts, supra note 3, at 44, 48; Task Force on the Admin

istration of Justice, supra note 3, at 9; Rosett, supra note 1, at 75. See generally 
H. Lummus, supra note 3, at 48-49; Dash, supra note 86, at 392-405.

91. See note 8 supra. The large percentage of convictions obtained by plea 
implicitly attests to the high incidence of judicial acceptance of negotiated pleas. 
See note 3 supra.

92. See United States v. Creater Blouse, Skirt & Neckwear Contractors Ass’n, 228 
F. Supp. 483, 486 (S.D.N.Y. 1964); United States v. Shanahan, 168 F. Supp. 225, 
229 (S.D. Ind. 1958); Enker, supra note 3, at 111.

93. Although judges should possess the power to veto plea agreements, the bar
gaining process itself must remain solely the responsibility of the executive branch. 
Judges should not take an active role either by encouraging unwilling parties to 
reach plea agreements or by participating directly in the plea negotiations. See Scott

Limiting judicial supervision also could damage the acceptability 
of the plea bargaining process in the eyes of offenders and the general 
public. Though often an effective instrument of justice, plea negotia
tions carry an unfortunate overtone of backroom horse trading.90 
Treating plea agreements conceptually as final dispositions presump
tively binding upon the court, rather than as mere recommendations 
by the prosecutor, only encourages the public and defendants to retain 
this unsavory impression.

Permitting a trial judge ample latitude to reject plea bargains 
would not seriously impede the plea bargaining system. Except in 
unusual cases, courts almost invariably concur in the agreement 
reached by the prosecutor, even in jurisdictions where the judge 
possesses relatively broad discretion to reject a negotiated plea.91 
Courts undoubtedly would continue to approve most plea bargains 
if only in the interests of expediency and in deference to prosecutorial 
discretion.92 In those rare cases where the judge unreasonably re
jected a plea, the parties often could settle the matter through 
renegotiation or by appellate challenge after trial. In any event, 
the dangers of occasional judicial arbitrariness seem less ominous 
than the consequences of further removing the judiciary from the 
plea bargaining process.93
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Now that plea bargaining has become recognized as a valid proce
dure within the criminal justice system, courts will seek to define 
more specifically the roles of the judge and prosecutor. The United 
States Court of Appeals for the District of Columbia Circuit has 
provided one possible solution in United States v. Ammidown. A 
policy determination implemented to give the prosecutor relatively 
unfettered authority to reach plea agreements, the Ammidown deci
sion in its separation of judicial and prosecutorial functions surpasses 
constitutional requirements and needlessly restricts the judicial dis
cretion implicit in the present and proposed Federal Rules of Criminal 
Procedure. Although the judge should not refuse a plea bargain 
without good reason, he must be permitted discretion to withhold 
ratification where he feels that the agreement would not serve the 
best interests of the defendant, the judiciary, or the general public. 
If left almost entirely in the hands of the prosecutor and defense 
counsel, plea bargaining may circumvent, rather than expedite, the 
fulfillment of correctional goals.

Lowell B. Miller

v. United States, 419 F.2d 264, 273-74 (D.C. Cir. 1969) (dicta); ABA Project on 
Minimum Standards for Criminal Justice, supra note 64, § 3.3.

Empirical evidence indicates that judges do take part in plea negotiations in many 
jurisdictions, at least in state proceedings. See Note, supra note 1, at 891, 903, 905. 
See also Proceedings of the 1973 Sentencing Institute, supra note 8, at 52, 54, 60- 
61. Some commentators have urged that plea bargaining be conducted at a pretrial 
conference with the judge present, either as an arbitrator or as a participant, to 
safeguard the integrity of the process. See Enker, supra note 3, at 117; Lambros, 
supra note 86, at 517-18; Proceedings of the 1973 Sentencing Institute, supra at 54; 
Note, Restructuring the Plea Bargain, 82 Yale L.J. 286 (1972). Direct involve
ment of the trial judge, however, would raise many constitutional and practical 
difficulties. Judicial participation might intimidate the defendant and diminish the 
judge’s ability to assess the voluntariness of the plea. Furthermore, since plea nego
tiations are essentially adversarial transactions, judicial involvement could compro
mise the judge’s impartiality or create an appearance of unfairness, particularlv if the 
same judge later tried the case. See Parker v. North Carolina, 397 U.S. 790, 804 
(1970) (Brennan, J., concurring and dissenting); Scott v. United States, supra at 
273-74; United States ex rel. Elksnis v. Gilligan, 256 F. Supp. 244, 254 (S.D.N.Y. 
1966); 8 J. Moore, supra note 37, 11.03(1]; Report on Courts, supra note 3,
at 59-60 & § 3.7; ABA Project on Minimum Standards for Criminal Justice, 
supra § 3.3(a) & Commentary; Task Force Report on the Administration of 
Justice, supra note 3, at 12; ABA Professional Ethics Comm., Informal Op. No. 779, 
51 A.B.A.J. 444 (1965); Heberling, Judicial Review of the Guilty Plea, 7 Lincoln 
L. Rev. 137, 195-98 (1972); Proceedings of the 1973 Sentencing Institute, supra 
at 55-57; Note, Withdrawal of Guilty Pleas in the Federal Courts, 55 Colum. L. 
Rev. 366, 371 (1955); Note, supra note 1, at 891-92; Comment, Official Inducement 
to Plead Guilty—Suggested Morals for a Marketplace, 32 U. Chi. L. Rev. 167, ISO- 
83 (1964).





EVIDENTIARY PROBLEMS IN CRIMINAL 
CHILD ABUSE PROSECUTIONS

Child abuse differs from other criminal assaults or homicides. 
American society condones a certain amount of physical force in child- 
rearing, and the line between discipline and abuse varies among juris
dictions.1 Findings of a 1968 nationwide survey of child abuse re
vealed that the majority of reported incidents of abuse resulted from 
actions of an angered parent or parent substitute who viewed his ac
tions as disciplinary reactions to misbehavior by the child.2 Although 
the cases in the survey demonstrated that abuse occurs in most socio
economic groups, the findings revealed that the highest incidence of 
child abuse occurred in families with low educational and occupa
tional status, where environmental stresses often caused normal dis
cipline to escalate into abuse. Further, the abused child’s behavior 
often was provocative or atypical, and the majority of the perpetrators 
also had behaved abnormally in some respects during the prior year.3 
The findings support the theory that child abuse results from the in
teraction of multiple factors.4

1. See State v. Hunt, 2 Ariz. App. 6, 20, 406 P.2d 208, 222 (1965) (use of 
immoderate or unreasonable physical violence against child by parent for disciplinary 
purpose is aggravated assault and battery); State v. Pendergrass, 19 N.C. 348, 350, 
31 Am. Dec. 416, 418 (1837) (punishment of child not crime absent permanent 
injury unless done to gratify evil passion); D. Cil, Violence Against Children 
134 (1970); Paulsen, The Legal Framework for Child Protection, 66 Colum. L. 
Rev. 679, 686-88 (1966); Thomas, Child Abuse and Neglect, Part I: Historical 
Overview, Legal Matrix, and Social Perspectives, 50 N.C.L. Rev. 293, 339-40 (1972).

2. D. Gil, supra note 1, at 136. Conducted by Brandeis University with a grant 
from the Children’s Bureau of the United States Department of Health, Education, 
and Welfare, the survey reviewed child abuse cases that were reported during 1967 
and 1968 through the legal reporting systems established by the states in accordance 
with their mandatory child abuse reporting statutes. Id. at 71-73, 165; see note 22 
infra.

3. D. Gil, supra note 1, at 133-41.
4. Id. at 125, 135-36.
5. Id. at 136-37.
6. Helfer & Kempe, Introduction to Helping the Battered Child and His 

Family xiv-xv (C. Kempe & R. Helfer ed. 1972) [hereinafter cited as Helping 
the Battered Child].

The 1968 survey led one analyst to conclude that societal acceptance 
of some physical discipline of children and environmental stress com
bine to create a situation in which attempted discipline becomes 
abuse.5 6 Other theorists, rejecting the discipline rationale, maintain 
that physical abuse results from the combination of a parent whose 
prior life has created a potential for abuse, a child perceived by his 
parents as atypical, and independent forces creating a crisis and serv
ing as a catalyst for abusive action.0 Still others, analyzing the psy

[257]
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chology of the abusive parent, emphasize neglect or abuse in the 
parent’s own childhood.7

7. Pollack & Steele, A Therapeutic Approach to the Parents, in Helping the 
Battered Child, supra note 6, at 4-5.

8. See D. Gil, supra note 1, at 108 (at least one-half of the victims in sample 
cases had been abused before); Helfer, The Responsibility and Role of the Physician, 
in The Battered Child 43, 51 (R. Helfer & C. Kempe ed. 1968) (if doctor does 
not report abuse, child often will be permanently injured or killed within next several 
months); Dalv, Wilful Child Abuse and State Reporting Statutes, 23 U. Miami L. 
Rev. 283, 298 n.72 (1969) (study revealing that 90 percent of children who died 
from abuse had been abused before); Hansen, Suggested Guidelines for Child 
Abuse Laws, 7 J. Family L. 61, 62 (1967) (abused child who lives through two 
hearings seldom lives to be subject of third). In a number of cases a child was 
hospitalized for a second time for treatment of “accidental” injuries. See, e.g., 
People v. Jackson, 18 Cal. App. 3d 504, 506, 95 Cal. Rptr. 919, 921 (1971) (blood 
clot on the brain followed in three months by bad burns); People v. Beaugez, 232 
Cal. App. 2d 650, 652, 43 Cal. Rptr. 28, 31 (1965) (multiple internal injuries 
followed six weeeks later bv broken arm): State v. Silva, 153 Me. 89, 90, 134 A.2d 
628, 629 (1957) (multiple bruises followed by severe head injury 10 months later).

The development of the “battered child syndrome” as a medical diagnosis describ
ing a child who has received nonaccidental physical injuries as a result of acts 
or omissions by someone who has had custody of the child further demonstrates 
that child abuse usually is a course of action rather than an isolated occurrence. 
People v. Jackson, supra at 507, 95 Cal. Rptr. at 921 (doctor’s diagnosis of 
presence of battered child svndrome admitted into evidence); State v. Loss, 295 
Minn. 271, 275-76, 204 NAV.2d 404, 409 (1973) (doctor allowed to testify 
that death was caused bv brain injury secondary to battered child syndrome); 
Brown, Fox & Hubbard, Medical 6- Legal Aspects of the Battered Child Syndrome, 
50 Chi-Kent L. Rev. 45, 45-49 (1973); Helfer & Kempe, supra note 6, at xi. 
Factors that might lead an examining physician to diagnose the child’s condition as 
battered child syndrome include evidence of bone injuries at different stages of 
healing, injury to the soft tissue, subdural hematomas, and indications of neglect. 
In addition, the reasons given by the parent for the condition of the child usually 
do not conform to the actual injuries. People v. Jackson, supra at 506, 95 Cal. 
Rptr. at 921; see McCoid, The Battered Child and Other Assaults Upon the Family: 
Part One, 50 Minn. L. Rev. 1, 15-19 (1965).

9. In the 1968 nationwide survey, over 90 percent of the sample of reported 
child abuse cases occurred in the home. D. Gil, supra note 1, at 118.

10. In 62.2 percent of the survey sample cases other children of the same home 
were present; other adults of the household were present in 36.4 percent of the cases. 
Id. at 122.

11. A parent or parent substitute was the perpetrator in 87.1 percent of the survey 
sample cases. Id. at 117.

12. See Delaney, The Battered Child and the Law, in Helping The Battered 
Child, supra note 6, at 187, 189-92; Isaacs, The Role of the Lawyer in Child 

A typical child abuse incident is only one of a series of abuses 
against the child8 and occurs in the privacy of the home,9 usually in 
the presence of other members of the household.10 The parents or 
parent substitutes are the perpetrators in the vast majority of the 
cases.11 Most child abuse cases do not result in criminal prosecution. 
The current trend toward the use of every available means other than 
criminal prosecution to protect the child and to rehabilitate the family 
has been encouraged by the belief that criminal prosecution exacerbates 
the existing problems and thus precludes any possibility of improving 
the family situation.12 Prosecution usually occurs only after a child 
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is killed or so seriously injured that the state decides the welfare of 
the child would be served best by prosecution of the alleged perpe
trator.

Dearth of Admissible Evidence

The nature of child abuse cases often yields a lack of admissible 
evidence. Since most cases of child abuse occur in the privacy of the 
home outside the presence of persons who are not members of the 
immediate household,13 direct testimonial evidence is usually unavail
able.14 The evidence that is available from eyewitnesses is for the most 
part useless. Even if the child is alive and mature enough to testify,15 
he may have changed his account of the incident to match the abuser’s 
version. The victim of child abuse is far more susceptible to the in

Abuse Cases, in Helping The Battered Child, supra note 6, at 225, 226; Thomas, 
supra note 1, at 341-42.

The laws enacted to protect children from abuse now allow various forms of 
state intervention when parents overstep their disciplinary privilege. The laws 
include criminal law provisions, child abuse laws, state juvenile court acts enabling 
courts to provide protective supervision for the child or to remove the child from 
the home, state legislation providing for the establishment of protective services 
for children, and mandatory child abuse reporting laws. See Fraser, A Pragmatic 
Alternative to Current Legislative Approaches to Child Abuses, 12 Am. Crim. L. 
Rev. 103, 104-105 n.4 (1974); Paulsen, supra note 1, at 693-94; Thomas, supra note 1, 
at 338-39. One who is deciding which law to apply or which procedure to follow 
should consider the theories of the causes of child abuse. Removing the cause of 
the abuse and strengthening the family rather than punishing the abuser would 
seem better to serve the end of helping both the child and the perpetrator. Many 
articles on child abuse have reviewed extensively the alternatives to criminal pro
ceedings. See, e.g., Davoren, The Role of the Social Worker, in The Battered 
Child 153 (R. Helfer & C. Kempe ed. 1968); Delaney, supra at 192; Polier & 
McDonald, The Family Court in an Urban Setting, in Helping The Battered 
Child, supra note 6, at 208; Thomas, supra at 338-39.

13. See D. Cil, supra note 1, at 122 (outsiders present in 11.6 percent of sample 
cases); notes 9-10 supra.

14. See Delaney, supra note 12, at 190; Isaacs, supra note 12, at 235; Brown, 
Fox & Hubbard, supra note 8, at 69.

15. In determining a child’s competence to testify, a judge usually considers 
the child’s intelligence and capacity to distinguish truth from fiction, rather than 
simply his age. See C. McCormtck, Handbook of The Law of Evidence § 62 
(2d ed. E. Cleary 1972) [hereinafter cited as McCormick). However, many 
battered children probably are too immature to testify; one element of the bat
tered child svndrome is that the child is usuallv under the age of three. People v. 
Jackson, 18 Cal. App. 3d 504, 506, 95 Cal. Rptr. 919, 921 (1971). On the basis 
of the findings of the 1968 nationwide study, however, one analvst concluded that 
a bias in the composition of the groups of victims previously studied had caused 
earlier studies to underestimate the victims’ ages. Because most of the earlier 
studies had been conducted in clinical settings, thev concentrated on the more 
seriously injured children, who, according to the 1968 study, tended to be the 
youngest victims. Of the children considered in the study, more than three-quarters 
were over two, nearly one-half were at least six, and over one-fifth were at least 
nine. D. Gil, supra note 1, at 105.
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fluence of the alleged abuser than are most victims of other crimes.16 
While other siblings often are present when the child is abused,17 
they also are easily influenced and intimidated.18 Further, the hus
band-wife privilege may prevent the other parent from testifying.19 
The defendant, who alone may know how the injury occurred, usually 
will maintain that the child was hurt accidentally.20

16. The child is young and dependent on his parents, his perceptions may still 
be subject to change by parental suggestion, and he also may want to protect his 
parent. Moreover, because the typical victim has been abused previously, he is 
probably fearful of further beatings if he displeases the abuser. See State v. Hunt, 
2 Ariz. App. 6, 406 P.2d 208 (1965); note 8 supra. In Hunt a babvsitter testified 
that she found a five-year-old in a dark furnace room with her hands tied behind 
her and her bloodied face under a hot water heater. Both the babysitter and a 
detective testified that the child had told them that her mother had beaten her 
face. However, when her mother asked her if she had not really received the injuries 
playing with her brother, the child changed her story and agreed with her mother. 
2 Ariz. App. at 10-11, 406 P.2d at 212-13.

17. See note 10 supra.
18. A case in which the mother was accused of killing the father of her two 

children provides a striking example of the instability of children’s accounts of 
crimes. The children, probably influenced by their mother’s account of the incident, 
changed their version of what they had heard at the time of the stabbing from an 
incriminating account given to a policeman one hour after the murder and testified 
for the defendant at trial. Gelhaar v. State, 41 Wis. 2d 230, 231-32, 163 N.W. 
2d 609, 610-11 (1969).

19. See McCormick §§ 78-83, 85-86. But see Balltrip v. People, 157 Colo. 
108, 110-11, 401 P.2d 259, 263 (1965) (conviction for killing common-law wife’s son; 
husband-wife privilege did not apply because murder by one spouse of other’s child 
held to be equivalent of crime against other spouse); McCormick § 84 (some 
states provide that privilege terminates on divorce or death).

Many child abuse reporting statutes abrogate the husband-wife privilege. See 
Daly, supra note 8, at 330-31; Fraser, supra note 12, at 112-13 & nn.41-42. See also 
note 22 infra.

20. See, e.g., People v. Aeschlimann, 28 Cal. App. 3d 460, 467, 104 Cal. Rptr. 
689, 693 (1972) (child allegedly fell off counter); State v. Silva, 153 Me. 89, 91, 
134 A.2d 628, 629 (1957) (child allegedly fell out of chair and hit head on floor); 
State v. Loss, 295 Minn. 271, 274, 204 N.W.2d 404, 405-06 (1973) (child allegedly 
fell off bed); Allott, The District Attorney, in Helping The Battered Child, 
supra note 6, at 259.

21. See Helfer, supra note 8, at 51; Paulsen, supra note 1, at 710-11.

Among those outside the family, doctors who treat abused children 
have the best access to information about the occurrence of child 
abuse. Doctors logically could play a major role in child abuse trials 
since they often can identify child abuse by contrasting the parents’ 
explanation of how the child was injured with the typical causation 
of the actual injury. However, physicians traditionally have been un
willing to report incidents of possible child abuse. They have not 
wanted to confront the parents with their suspicions or to expend the 
time involved in reporting or in testifying and have been wary of 
possible civil and criminal liability.21 Recently, the reluctance to re
port abuse has been somewhat ameliorated because all fifty states now 



1974] Child Abuse 261

have enacted mandatory child abuse reporting laws.22 Because en
forcement is difficult, however, the efficacy of these laws depends ul
timately on the doctors’ voluntary compliance.

22. See, e.g., Ala. Code tit. 27, §§ 21-25 (Cum. Supp. 1973); Cal. Penal Code 
§§ 11110, 11161.5 (West Supp. 1974); D.C. Code Ann. §§ 2-161 to -166 (1973); 
Ky. Rev. Stat. Ann. § 199.335 (Supp. 1972). Most of these laws provide im
munity from liability for those persons who report, and some provide sanctions for 
failure to report. See generally Paulsen, A Summary of Child Abuse Legislation, 
in The Battered Child 237 (R. Helfer & C. Kempe ed. 1969); Daly, supra note 
8, at 303-36; Fraser, supra note 12, at 111-12 & nn.33-38; Paulsen, supra note 1, 
at 710-16. One objection to the reporting laws is founded on the fear that the 
abused children will suffer more because parents will not take an injured child to 
the doctor if they know the incident will be reported. See People v. Forbs, 62 
Cal. 2d 847, 849, 402 P.2d 825, 826-27, 44 Cal. Rptr. 753, 755 (1965) (child died; 
mother had not called doctor when infant son was hurt because she feared incident 
would be reported).

Many of the statutes abrogate the physician-patient privilege. See, e.g., D.C. 
Code Ann. § 2-165 (1973); Ky. Rev. Stat. Ann § 199.335(7) (Supp. 1972); 
Wash. Rev. Code Ann. § 26.44.060 (Supp. 1972). Even if the statute does not 
abrogate the privilege, one court has ruled that the privilege belongs to the victim 
and cannot be asserted by the victim’s parent where it s assertion is clearly adverse to 
the victim’s interest. State v. Hunt, 2 Ariz. App. 6, 17-18, 406 P.2d 208, 219-20 (1965) 
(doctor allowed to testify regarding conversation he had with victim’s parent because 
privilege was patient’s and not meant to exclude evidence of parent’s crime against 
patient); see McCormick §§ 98-104; Daly, supra note 8, at 330; Note, An Exception 
to Use of the Physician-Patient Privilege in Child Abuse Cases, 42 U. Det. L.J. 88, 
89 (1964). Where the doctor has complied with the statute and has reported the 
incident, his testimony at trial often forms a large part of the prosecution’s case. 
See notes 74-77, 92-101 infra and accompanying text.

23. McCormick § 338. While it is possible to build a case based solely on 
circumstantial evidence, there must be sufficient evidence to support the jury’s in
ferences. See id; 1 F. Wharton, Criminal Evidence § 66 (13th ed. 1972) 
[hereinafter cited as Wharton]; Allott, supra note 20, at 259-97.

24. 153 Me. 89, 134 A.2d 628 (1957).
25. Id. at 92-93, 134 A.2d at 629-30.
26. Id. at 89, 134 A.2d at 628.

Most of the available evidence in child abuse cases is circumstantial. 
The jury must weigh not only the credibility of the witnesses but also 
the probabilities of the inferences that the prosecution desires the jury 
to draw. Therefore, the sufficiency of the evidence frequently becomes 
an important question.23 In State v. Silva24 the deceased 16-month- 
old stepson of the defendant was found by examining physicians to 
have incurred multiple injuries during the past year.25 26 The evidence 
at trial, consisting of medical testimony on the victim’s injuries, the 
testimony of neighbors concerning the defendant’s reputation as a 
mother, and the testimony of an investigator concerning a conversa
tion he had had with the defendant,20 was entirely circumstantial. 
The court stated that the prosecution had to adduce evidence of a 
chain of circumstances and to prove each essential link beyond a rea
sonable doubt, so that the only reasonable hypothesis was guilt.



262 The Georgetown Law Journal [Vol. 63:257

Although the court in Silva ruled that the chain of evidence had been 
forged,27 the test is difficult to meet in child abuse cases.

27. Id. at 92-93, 134 A.2d at 629-30. The court stated that the prosecution had 
met its burden of proof and that the jury was warranted in ruling out accident. 
The jury found that the many injuries reported by (he doctors did not correspond 
with the mother’s contention that the child had fallen into the fireplace on one 
occasion and from a highchair on another. Id. at 93-96, 134 A.2d at 630-32.

28. See Collins, The Role of the Law Enforcement Agency, in The Battered 
Child 201, 209 (R. Helfer & C. Kempe ed. 1969); McCormick §§ 338, 341, 346; 
Paulsen, supra note 1, at 660-81; Note, The Battered Child: Logic in Search of 
Law, 8 San Diego L. Rev. 364. 398 (1971).

29. 232 N.Y. 245, 133 N.E. 575 (1921).
30. Id. at 247-49, 133 N.E. at 576-77.
31. Id.
32. Id. See also Pannill v. Commonwealth, 185 Va. 244, 38 S.E.2d 457 (1946). 

In Pannill the court reversed a first degree murder conviction because the evidence 
of the father’s intent was insufficient. While some eyewitnesses testified that the 
father had beaten his daughter with a stick, no evidence showed that he had used 
a deadly weapon or that he had intended to kill his daughter. Id. at 247-50, 38 
S.E.2d at 459-60. The court suggested that the medical testimony might support 
conviction for a lesser degree of murder but did not support a finding of pre
meditation. Id. at 253-57, 38 S.E.2d at 462-63.

33. See Brown, Fox & Hubbard, supra note 8, at 69-70; Fraser, supra note 12, 
at 117 & n.53; Paulsen, supra note 1, at 698-99.

Voluntary manslaughter and murder cases in which sufficient evi
dence must be shown to prove premeditation or intent to kill are 
especially susceptible to reversal or directed verdict for the defendant 
where the evidence is scarce and primarily circumstantial.28 In People 
v. Ingraham,29 the court reversed the murder conviction of a father for 
the strangulation of his six-year-old daughter because the evidence 
of the required intent was too weak to support the conviction.30 The 
evidence showed that the defendant had a bad temper, that he had 
beaten the child on prior occasions, and that he was the only person 
present when he admittedly strangled the child while punishing her 
for soiling her bed.31 32 In the courts view, the medical testimony indi
cating that the child’s throat had been grasped for three to five min
utes and the testimony of the defendant’s wife that the defendant had 
threatened to kill the child did not sufficiently establish the necessary 
intent.82

Often the only admissible evidence in child abuse cases is the tes
timony of an examining doctor who has found multiple injuries that 
seem too numerous or severe to be accidental, and the testimony of 
the parent who claims that the injuries were purely accidental. In 
those civil child abuse proceedings where the evidence is scarce, cir
cumstantial, or solely within the domain of the defendant, and where 
the injury is the sort that would not have occurred if ordinary care 
had been used, several jurisdictions have applied the doctrine of res 
ipsa loquitur to avoid a directed verdict.33 Such use allows an infer
ence of guilt without proof of guilt beyond a reasonable doubt. Al
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though this inference may be permissible in a civil proceeding where 
the burden of proof is only the preponderance of the evidence, it could 
be considered a deprivation of due process in a criminal trial.34

Several jurisdictions have statutes adopting the doctrine of res ipsa loquitur for 
certain civil child neglect proceedings. See, e.g., Colo. Rev. Stat. Ann. § 22-3-6 
(6)(a) (Cum. Supp. 1971); Conn. Cen. Stat. Ann § 17-38a(f)(4) (Supp. 1974); 
Ky. Rev. Stat. Ann. § 199.335(5) (Supp. 1972); R.l. Cen. Laws Ann. § 40- 
11-7 (Supp. 1973). Courts also have applied res ipsa loquitur. See In re S, 46 
Misc. 2d. 161, 259 N.Y.S.2d 164 (Fam. Ct. 1965). In re S the experts agreed 
that the one-month-old child was properly diagnosed as suffering from the battered 
child syndrome. Taking judicial notice of the syndrome, the judge applied the 
principle of res ipsa loquitur to permit an inference of neglect to be drawn from 
proof of the child’s age and condition, since the condition was one that “in the ordinary 
course of things does not happen if die parent who had the responsibility and 
control of an infant is protective and non-abusive.” Id. at 162, 259 N.Y.S.2d at 
165. The judge ruled that where no further evidence was available and the parents 
had not offered a satisfactory explanation, the prosecution had established a prima 
facie case of negligence. Id.

34. One criminal court has allowed the jury to draw an inference that the 
battered child syndrome was present. State v. Loss, 295 Minn. 271, 204 N.W.2d 
404 (1973). In Loss the father claimed diat his six-month-old child had crawled 
off a bed. Id. at 274, 204 N.W.2d at 405. Physicians testified that the child’s 
many injuries did not correspond to the defendant’s explanation. The doctors 
diagnosed brain injury, typical of the battered child syndrome, as the cause of 
death. Id. at 279, 204 NAV.2d at 408. One of the doctors further testified about 
the types of persons who may be “battering persons”: a person who was abused as 
a child, a person who feels rejected, a hostile person who reacts in a quick, irra
tional fashion, or a person who has reversed roles with the child and seeks love 
from the child may be prone to child abuse. Id. Other witnesses testified that the 
defendant had a bad temper. The court held that where the battered child syndrome 
had been established and where the evidence of the defendant’s temperment 
allowed the jury to draw a reasonable inference that the defendant fit one of the 
battering person patterns, the evidence was sufficient to convict the defendant. Id. 
at 279-80, 204 N.W.2d at 409. Arguably, the jury should not be allowed to 
infer guilt from a correlation between the defendant’s personality or experience and 
one of the battering person patterns; the many conflicting theories of the causes 
of child abuse foster disagreement about the type of parent prone to abuse. See 
notes 1-7 supra and accompanying text.

35. See D. Gil, supra note 1, at 108 (at least one-half of the victims in sample 
cases had previously been abused); note 8 supra.

The use of res ipsa loquitur principles to support an inference of 
guilt in child abuse cases, prompted by the difficulty of directly prov
ing abuse, is neither a widely used nor the best means of circumventing 
the evidentiary difficulties. Courts and prosecutors must devise alter
native methods of securing admission of evidence of abuse. An exami
nation of the types of evidence available in child abuse cases reveals 
potential theories of admissibility; the exceptions to the exclusion of 
character and hearsay evidence have a special significance in such 
cases.

Character Evidence

Because an incident of child abuse is often not a distinct event but 
rather is part of a pattern of abuse,35 evidence of prior abusive acts or 
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tendencies is often available in child abuse cases. Although probative, 
this evidence may overly influence the jury. Courts usually exclude 
propensity evidence in order to prevent the jury from concluding that 
the defendant is guilty of the crime charged simply because he has 
the propensity to commit that crime or has committed such a crime 
in the past.36 Evidence of prior criminal acts is admissible, however, 
when the prior crime is part of or precedes the crime charged and its 
proof is necessary to explain the alleged offense.37 The evidence also 
is admissible when the probative value of the evidence to the proof 
of identity, absence of mistake, motive, malice, intent, or plan, design, 
or common scheme outweighs its prejudicial effect.38

36. See generally McCormick §§ 186, 188; Hale, Some Comments on Character 
Evidence and Related Topics, 22 S. Cal. L. Rev. 341 (1949).

37. See McCormick § 190; 1 Wharton § 242.
38. See People v. Molineux, 168 N.Y. 264, 291-317, 61 N.E. 286, 293-303 (1901) 

(exceptions to general exclusionary rule); McCormick § 190; 1 Wharton § 240; 
Stone, The Rule of Exclusion of Similar Fact Evidence: America, 51 Harv. L. Rev. 
988, 1023-30 (1938).

39. See People v. Aeschlimann, 28 Cal. App. 3d 460, 473, 104 Cal. Rptr. 689, 
697 (1972) (weakening of body due to prior injuries plus present injury caused 
death).

40. Some statutory definitions of homicide explicitly specify torture as one of the 
definitions of murder, and other definitions, because of their breadth, may be 
similarly construed. See Colo. Rev. Stat. Ann § 40-2-1 (1963); N.M. Stat. 
Ann. § 40A-2-1 (1953). Murder by torture “requires something in the way of 
pain endured over a period of time.” W. LaFave & A. Scott, Handbook on 
Criminal Law § 73, at 567 (1972). Crimes other than homicide also may be 
defined in terms of a series of acts. See Wood v. State, 248 Ark. 109, 450 S.W.2d 
537 (1970) (statute required proof of habitual cruelty to a child; testimony by 
victim and brother about prior beatings was properly introduced).

41. 28 Cal. App. 3d 460, 104 Cal. Rptr. 689 (1972).

The admissibility of evidence of crimes that precede and are neces
sary to prove the crime charged would permit the introduction of 
evidence of prior abuses in a murder case in which the child died 
because he was so weakened by prior abuses that he could not with
stand the last abusive act.39 Where the child’s death resulted from 
the combination of the final beating and the child’s weakened condi
tion from prior beatings, the court should view the death itself not 
as a distinct crime, but as a continuation of the prior beatings culmi
nating in the murder of the child. The exception for prior crimes that 
are a part of the crime charged would apply if the jurisdiction by 
statute defined the alleged crime as a series of events. The court 
could then admit evidence of prior abuses if the prior abuses were 
acts proscribed by the statutory definition of the crime.40 The Cali
fornia Court of Appeals, apparently applying both of the exceptions in 
People v. Aeschlimann,41 held that the trial court had not erred in 
allowing witnesses to testify about prior beatings and abuse in a prose
cution for murder perpetrated by torture. In response to the defen
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dant’s argument that the testimony was statutorily inadmissible,42 the 
court stated that the eleven-month-old child was in a weakened state 
due to the prior beatings and that these were not prior acts but were 
evidence of torture, consisting of a course of conduct inflicting grievous 
pain and suffering, which was the proximate cause of the child’s 
death.43

42. Cal. Evtd. Code § 1101 (West 1966) (general rule of exclusion of prior 
conduct to prove subsequent conduct).

43. 28 Cal. App. 3d at 474, 104 Cal. Rptr. at 697 (1972).
44. See note 20 supra.
45. See McCormick § 190; 1 Wharton §§ 245, 246, 149; Allott, supra note 20, 

at 262.
46. 33 N.Y.2d 63, 304 N.E.2d 358, 349 N.Y.S.2d 657 (1973).
47. Id. at 71-73, 304 N.E.2d at 362-63, 349 N.Y.S.2d at 663-64. At least one 

court, however, has refused to admit testimony about prior injuries, even to refute 
the claim that the injury at issue was accidental, on the grounds that the evidence 
was prejudicial and immaterial to the charges. State v. Hunt, 2 Ariz. App. 6, 14, 
406 P.2d 208, 216 (1965).

48. McCormick § 190; 1 Wharton § 246.
49. 250 Ind. 147, 234 N.E.2d 261 (1968).
50. Id. at 149, 234 N.E.2d at 263 (defendant, claiming that he had lost his 

temper, admitted inflicting the fatal wounds on his daughter); see Connell v. 
State, 39 Ala. App. 531, 533-36, 105 So. 2d 695, cert, denied, 105 So. 2d 700 
(Sup. Ct. 1958) (neighbor’s testimony about former whippings allowed to show 
mother’s feeling toward daughter); Clarke v. State, 151 Tex. Crim. 383, 385, 208 
S.W.2d 637, 639 (1948) (murder of five-year-old stepson by beating; prior whip
pings allowed to show malice and intent by inference).

Because perpetrators often claim that the child was hurt acciden
tally,44 the exception to the character evidence exclusion rule allowing 
the use of evidence of other crimes to show an absence of mistake— 
and hence the presence of malice or intent—is relevant to child abuse 
cases.45 Testimony that neighbors have seen the child badly bruised 
on a number of occasions, that the child has been admitted to a hos
pital for prior injuries, or that the parent previously has been tried 
for child abuse tends to undermine the credibility of the defense that 
the injuries were accidental or unintentionally inflicted. In People v. 
Henson46 several physicians testified that while the child had died 
from pneumonia, his death was the product of many recent injuries. 
The mother claimed that the injuries resulted from repeated falls 
from bed, but other witnesses testified that the child had received 
prior extensive injuries, all claimed by his parents to be accidental, 
while in the sole custody of his parents. The court allowed this testi
mony as probative of the nonaccidental nature of the current injuries.47

Thus, malice and intent may be inferred from a showing of lack 
of accident or may be shown by testimony concerning prior injuries 
that were not accidental.48 49 In Corbin v. State46 the defendant was 
tried for killing his daughter. The court allowed the defendant’s prior 
conviction for beating the same child and another child to be intro
duced as evidence of malice.50 The court also could have admitted 
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the prior conviction evidence to show that Corbin’s motive was re
venge for his prior conviction.51 Evidence of prior criminal acts of
fered to prove plan, design, or common scheme is especially pertinent 
to child abuse cases because the abusive conduct usually is repetitive. 
If a prosecutor can show that a parent has followed a pattern of abuse 
over an extended period of time, the prior abuse should be admissible 
to show the existence of a course of conduct.52

51. Cf. Carden v. State, 84 Ala. 417, 4 So. 823 (1888) (not error to admit 
evidence to show motive of revenge where deceased had been witness in indict
ment of defendant for breaking and entering home of the deceased); 1 Wharton 
§ 180, at 342. Evidence of prior civil child abuse proceedings should also be ad
missible to show the defendant’s motive for revenge if the accused had been a 
party to a civil custody suit due to prior abuse of the child.

Evidence of prior acts also could be used to show motive, which in turn, might 
serve as a link to intent or malice. McCormick § 190; 1 Wharton §§ 170, 247; 
see Commonwealth v. Cutler, 356 Mass. 245, 247, 249 N.E.2d 632, 634 (1969) 
(evidence of prior acts admissible to show motive in manslaughter of three-year- 
old child; wife’s stepfather allowed to testify about prior conversation to show 
defendant’s hostile attitude toward the child).

52. See McCormick § 190. Parents often abuse a child repeatedly in the same 
manner. See Connell v. State, 39 Ala. App. 531, 533, 105 So. 2d 695, 697, cert, 
denied, 105 So. 2d 700 (Sup. Ct. 1958) (mother admitted repeatedly punishing child 
by hitting child’s head against wall).

By giving limiting instructions, the judge must attempt to prevent the jury from 
treating evidence of prior crimes as though it implies a propensity to commit crime. 
Undue prejudice is likely to result when evidence of prior criminal conduct is 
admitted, because guilt of the prior crimes need not be proved beyond a reasonable 
doubt. 1 Wharton §§ 263, 264.

53. See generally McCormick § 246; Falknor, Hearsay, 1969 L. & Social Order 
591; Maguire, The Hearsay System: Around and Through the Thicket, 14 Vano. L. 
Rev. 741, 760-68 (1961); Rothstein, The Proposed Amendments to the Federal 
Rules of Evidence, 62 Geo. L.J. 125 (1973); Strahorn, A Reconsideration of the 
Hearsay Rule and Admissions, 85 U. Pa. L. Rev. 484 (1937).

54. See McCormick §§ 245-46; Strahorn, supra note 53, at 484-87.
55. See McCormick § 326.
56. See id.

Hearsay

Because of the unavailability of eyewitness testimony, much of the 
evidence needed to prosecute a child abuse case successfully falls into 
the category of hearsay.53 The hearsay exclusionary rule has been jus
tified as necessary to prevent the introduction into evidence of state
ments by out-of-court declarants whose credibility cannot be tested.54 
Many exceptions to the hearsay rule have developed to permit the 
introduction of probative evidence when the circumstances surround
ing the declarant’s statement increase the credibility of that statement 
and hence its trustworthiness.55 56 Exceptions also have evolved where 
the need for the evidence is increased by the unavailability of the de
clarant.50
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An exception should be made to permit the admission as substantive 
evidence of prior inconsistent statements.57 Currently, when prior 
out-of-court statements conflict with those made at trial by the same 
declarant, the majority of courts do not admit the out-of-court state
ments as substantive evidence and allow the statements to be used 
only for impeachment purposes.58 A minority of courts, however, al
low the introduction of prior inconsistent statements as substantive 
evidence under certain circumstances.59 The minority approach better 
effectuates the goal of compiling the most complete record possible 
of relevant and reliable evidence. When the witness who made the 
out-of-court statement subsequently testifies at trial, the jury can evalu
ate his demeanor and the opposing party can cross-examine him under 
oath. The reliability of the prior statement is high since it is less 
likely to have been affected by faulty recollection or to have been in
fluenced by others than is later testimony at trial. Moreover, in those 
jurisdictions that allow the evidence for impeachment purposes only, 
the jury is likely to ignore the judge’s limiting instructions and to con
sider the prior statement as substantive evidence.60

57. Prior out-of-court statements made by witnesses now on the stand, when 
offered for the truth of the matter stated, usually are considered hearsay and are 
excluded. McCormick § 251; Rothstein, supra note 53, at 146.

58. McCormick § 251; see State v. Saporen, 205 Minn. 245, 248, 285 N.W. 
898, 901 (1939) (reversal due to error in using prior out-of-court inconsistent state
ments of witness to attempt to prove the identity of defendant in carnal knowledge 
case).

59. See Gelhaar v. State, 41 Wis. 2d 230, 163 N.W.2d 609 (1969), cert, denied, 
399 U.S. 929 (1970); McCormick § 251; Falknor, supra note 53, at 595-98; Rothstein, 
supra note 53, at 146. In Gelhaar the court admitted as substantive evidence prior 
inconsistent statements made by children to a policeman about the death of their 
father. The court stated that a prior inconsistent statement would be admissible 
as substantive evidence if the following conditions were met: the prior statement 
was either written or signed by the declarant, given in a former official hearing, 
or acknowledged by the declarant at trial; the party against whom the testimony 
is offered can cross-examine; and the witness has testified to the events described 
by the prior statement in a contrary manner in the present proceeding. 41 Wis. 
2d at 240-41, 163 N.W.2d at 614. See also Cal. Evid. Code § 1235 (West 1966) 
(prior statement inconsistent with witness’s testimony is not inadmissible if witness 
has opportunity to explain or deny the statement).

60. See Gelhaar v. State, 41 Wis. 2d 230, 238, 163 N.W.2d 609, 612-13 (1969), 
cert, denied, 399 U.S. 929 (1970).

61. See notes 15-18 supra and accompanying text.
62. 2 Ariz. App. 6, 406 P.2d 208 (1965).

The admission at trial of prior statements as substantive evidence 
would have special significance in a child abuse case because the 
eyewitnesses, most often the victim and other children in the same 
household, are peculiarly susceptible to the influence of the abuser 
and therefore may have changed their accounts of the incident from 
those given at the time of the occurrence.61 In State v. Hunt62 a 
detective testified that the battered child initially had told him that 
her mother had beaten her but then had agreed with her mother when 
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the mother suggested that the child had really received the injuries 
while playing with her brother.63 If the child had testified, the court 
could have admitted evidence of her prior inconsistent statement as 
substantive evidence, for the reasons supporting the minority view.

63. Id. at 10, 406 P.2d at 212. The detective’s testimony about the child’s state
ments, though hearsay, was admitted under the excited utterance exception. See notes 
78-81 infra and accompanying text.

64. See Corbin v. State, 250 Ind. 147, 234 N.E.2d 261 (1968) (father previously 
convicted for beating same child).

65. Former testimony may be admissible in a later trial if the statement was 
given under oath at a former judicial or quasi-judicial proceeding at which there 
was an opportunity for adequate cross-examination. In addition, the declarant must 
be presently unavailable and the issues, interests, and parties must be the same at 
both proceedings. See McCormick §§ 254-57; Falknor, supra note 53, at 608-10; 
Rothstein, supra note 53, at 150.

Courts disagree on the determinants of unavailability. Unavailability may include 
death, absence from the jurisdiction or from the effective reach of a subpoena, varied 
amounts of physical disability, amnesia, exercise of the fifth amendment right to 
remain silent, and refusal to testify. McCormick § 253.

66. See McCormick §§ 256-58; Rothstein, supra note 53, at 150.
67. See Corbin v. State, 250 Ind. 147, 234 N.E.2d 261 (1968). In Corbin the 

defendant, on trial for the murder of his child, previously had been convicted of 
beating the same child. The child died from the combination of his weakened 
state from prior beatings and the last battering. Id. at 147-48, 234 N.E.2d at 262- 
63. The court could have utilized the former testimony exception to admit testimony 
by witnesses at the former trial who were unavailable at the second proceeding.

It might be argued that testimony from a prior civil proceeding should be in
admissible at a later criminal trial because the stakes are different, and because 
the defendant in a civil proceeding, fearing only a fine, might cross-examine less 
carefully than he would when in danger of going to jail. This might be true if 
the penalty in the civil proceeding were only a fine. In civil child abuse proceed
ings, however, the custody of the child is often at issue. Moreover, in a criminal 
trial, the prosecutor must prove the defendant guilty beyond a reasonable doubt. 
Therefore, the defendant might have a greater incentive for intensive cross-examina
tion in the civil trial, where the plaintiff can prevail by establishing his case only 
by a preponderance of the evidence. Use of res ipsa loquitur, which further lightens 
the plaintiff’s burden, might further increase the defendant’s incentive to pursue his 
defense vigorously through cross-examination in a civil case. See notes 33-34 and 
accompanying text.

Because child abuse usually is a pattern of behavior, the abuser may 
have previously been a defendant in a civil or criminal action,64 testi
mony from which might be admissible as an exception to the hearsay 
rule.65 The trend has been toward relaxing the prerequisites to ad
mission of former testimony so long as the party against whom the 
evidence is offered in the later trial, or someone with as great an in
terest in opposing the admission of the testimony, had an adequate 
opportunity to cross-examine in the former proceeding.66 If the of
fense for which the defendant is on trial grew out of and was a part 
of a series of abuses against the child, or if a statute defined the crime 
at issue as a series of abusive acts, the testimony of an unavailable 
victim or witness at a prior criminal or civil proceeding would be 
relevant and admissible under the testimony at a former trial excep
tion.67
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The exception to the hearsay rule that allows out-of-court statements 
by the defendant to be admitted as substantive evidence where the 
statements are relevant and adverse to the party’s defense’58 may be of 
particular importance in child abuse cases since the defendant often 
is the only one who knows how the incident actually occurred. The 
admission of the party subsequently charged especially may aid the 
determination of the abuser’s identity. Although the identity of the 
abuser usually can be narrowed to the parents, determination of which 
parent did the actual beating is often difficult.68 69 70 In State v. Silva™ 
when the defendant was asked whether anyone else could be respon
sible for the injuries to her 16-month-old stepson, she replied, “If 
anybody would be responsible, it would be me.”71 The statement, 
which aided the determination of which parent was the abuser, was 
held admissible as an admission of a party opponent.72

68. See McCormick §§ 262-75; Falknor, supra note 53, at 599-600. Some 
authorities maintain that party admissions are not hearsay and are admissible with
out recourse to any exceptions. See Strahorn, supra note 53, at 569-86.

69. Collins, supra note 28, at 209.
70. 153 Me. 89, 134 A.2d 628 (1957).
71. Id. at 101, 134 A.2d at 634.
72. Id. See also Williams v. State, 57 Ga. 478 (1876) (defendant’s pretrial 

admission used as evidence of violence against dead child).
73. McCormick §§ 291-93; see Casualty Ins. Co. v. Salinas, 160 Tex. 445, 452- 

53, 333 S.W.2d 109, 117 (1960) (declarations of current pain that lack self-interest 
when made to lay witness are admissible as probably more trustworthy than state
ments made on stand); Strahorn, supra note 53, at 505. See generally Strause, 
Evidence—Admissibility of Expressions of Pain and Suffering, 51 Mich. L. Rev. 902 
(1953).

74 See State v. Pilcher, 158 N.W.2d 631, 637 (Iowa Sup. Ct. 1968) (history 
given by victim to doctor and bearing substantial relation to his ability to treat her 
was admissible).

75. Id.
76. McCormick § 292.

Although a child’s spontaneous statement to a lay person about the 
pain that he experienced is admissible only insofar as it describes the 
pain felt at the time of the statement,73 a statement made to a doctor 
is more broadly admissible.74 Most courts admit statements made by 
a patient to his doctor concerning his present pain even though the 
statements are not spontaneous but rather are responses to a doctor’s 
questions. Because the success of his treatment may depend on the 
accuracy of the information given to the doctor, the patient has a 
strong incentive to be truthful. Some courts are expanding the excep
tion to allow statements made to a physician concerning past pain.75 
A few courts have admitted statements describing the source or cause 
of the injury, but not statements identifying the perpetrator.76 The 
more liberal approach should prevail in child abuse cases since the 
child, although probably too young to know what is actually germane 
to his treatment, has no reason to fabricate and presumably will give 



270 The Georgetown Law Journal [Vol. 63:257

the doctor a full account of the occurrence, simply as part of the story 
of his injury.77

77. A very young child, however, might not realize that the doctor is trying to 
treat him. In such a case, the rationale for the exception would be inapplicable 
since the child, not understanding the doctor’s role, might fabricate.

The fact that the child might be incompetent to testify in court does not make 
his out-of-court declaration automatically inadmissible. A child’s competency as 
a witness is determined by his intelligence and capacity to recollect and to deter
mine what is truthful. The admissibility of the out-of-court statement of a declarant 
is a function of the circumstances under which the statement was made. See 2 
Wharton § 301.

78. McCormick § 297; Fallcnor, supra note 53, 607-08.
79. 2 Ariz. App. 6, 406 P.2d 208 (1965).
80. Id. at 16-17, 406 P.2d at 218-19.
81. Id.
82. See Brown, Fox & Hubbard, supra note 8, at 73. The prosecuting attorney in a 

child abuse case can use medical records either as substantive evidence to prove a fact 
in the case or as a record with which to refresh the testifying physician’s memory. Id.

83. See McCormick § 313; Hale, Hospital Records as Evidence, 14 S. Cal. L. 
Rev. 99 (1941). See generally Strahorn, supra note 53, 506-09. The exception 
traditionally applies if the record was made as part of the business routine, if the 
person making the record or person informing him had firsthand knowledge of the 
matter and both were acting in their usual business capacity, if the records were 
entered at or near the time of the event being recorded, and if they were the 
original entries. See McCormick § 313. The recounting of the patient’s history 
that is part of the hospital record meets the test of being made in the regular course 
of the hospital’s business if it is relevant to the treatment or diagnosis of the 
patient’s condition. See Watts v. Delaware Coach Co., 44 Deh 283, 285, 58 A.2d

The excited utterance exception to the hearsay rule allows the ad
mission of non-reflective statements that are stimulated by and relate 
to an exciting event and that are made while the declarant is still in a 
state of excitement.78 79 In child abuse cases the length of time that may 
elapse between the event and the statement, one factor in the exception, 
should be liberally extended, since the abused child typically will be 
very young and excitable and might remain excited for a long period 
of time. In State v. Hunt™ the child’s statement to the babysitter that 
her mother had beaten her was admitted as an excited utterance al
though it was made hours after the child was beaten.80 The court 
noted that the child, who had been beaten and confined in a dark room, 
was whimpering and in an excited, fearful state when found by the 
babysitter. Viewing the beating and confinement as one continuous, 
startling event, the court stated that the child’s age and the circum
stances made the conclusion that the child did not reflect or fabricate 
reasonable.81

Hospital records containing diagnoses of the child’s condition, his 
medical history, and his X-ray records can form the basis for medical 
expert testimony in child abuse cases.82 While the records constitute 
hearsay when offered for the truth of their contents, they often meet the 
requirements of the regularly kept records exception and may, there
fore, be admissible.83 However, in some cases, the prosecutor may
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not be able to secure admission of hospital records simply by showing 
that the records themselves are kept regularly and fall within a hear
say exception, for the records may contain statements by the patient 
or by his parents that are hearsay if offered to prove the truth of the 
assertions in the statements.84 These statements must qualify for ad
mission under another hearsay exception if offered to prove the truth 
of the assertions contained therein. Exceptions for statements made 
to a doctor and thought to be germane to treatment when made,85 
dying declarations,86 excited utterances,87 and admissions of a party
opponent88 have special significance in child abuse cases.

689, 691 (1948) (hospital record should have been admitted where it qualified as 
a regularly kept record since party’s statement was germane to the treatment, which 
was hospital business).

If the jurisdiction does not include hospital records in the regularly kept records 
exception, the records still may be admissible under the past recollection recorded 
exception. This exception requires that the witness have had personal knowledge of the 
occurrence, that a statement written by the witness at the time of the event exist, that 
the witness testify to the accuracy of the written statement, and that the witness not 
have any present recollection of the occurrence. See Wolf v. City of Chicago, 78 Ill. 
App. 2d 337, 339-40, 223 N.E.2d 231, 234 (1966) (not error to allow emergency room 
nurse to read into evidence report she made when plaintiff was admitted to hospital); 
McCormick § 299; Brown, Fox & Hubbard, supra note 8, at 73-74.

84. The records and the statements constitute “double hearsay.” See McCormick 
§ 313; Hale, supra note 83, at 106-07.

85. See McCormick § 292; notes 74-77 supra and accompanving text.
86. See McCormick §§ 281-87. If the child is capable of comprehending the 

imminence of his death and the nature of an oath, his dying declaration might be 
admissible. See 2 Wharton § 332.

87. See McCormick § 297; notes 78-81 supra and accompanying text.
88. See Watts v. Delaware Co., 44 Del. 283, 289-90, 58 A.2d. 689, 696 (1948); 

McCormick §§ 262-75; notes 68-72 supra and accompanying text.
89. See Loper v. Andrews, 404 S.W.2d 300, 305 (Tex. Sup. Ct. 1966) (diagnosis 

in hospital record not admissible since based on too much conjecture); McCormick 
§ 313; Hale, supra, note 83, at 107-08.

90. McCormick § 313; Hale, supra note 83, at 108-11.
91. See note 22 supra.

The prosecution often must surmount additional barriers to the ad
mission of hospital records. Courts often are loathe to admit diagnos
tic statements in the hospital record unless either the physician who 
made the diagnosis can be cross-examined or the diagnosis is based 
primarily on fact and not on speculation.89 Further, upon resolving 
the hearsay problems, the court must decide whether the physician
patient privilege precludes admission of the record.90 The privilege, 
however, is easily overcome in child abuse cases; some child abuse 
reporting statutes abrogate the privilege, and the privilege in child 
abuse cases typically belongs to the victim and not to the defendant.91

Expert Opinion and Demonstrative Evidence

Because the lack of eyewitness testimony and the defendant’s usual 
assertion that the child was hurt accidentally make the cause of the
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child’s injury the central issue in child abuse cases, expert medical tes
timony is used extensively to determine the actual cause and effect of 
the child’s injury.92 The findings of the physician to whom the child 
was brought for treatment can serve as the basis for his testimony. In 
homicide cases the testifying medical expert often will be the physi
cian who performed the autopsy on the child.

92. See Brown, Fox & Hubbard, supra note 8, at 75-76.
93. See People v. Cole, 47 Cal. 2d 99, 101, 301 P.2d 854, 856 (1956) (pathologist 

allowed to give opinion on whether wound was self-inflicted; area not one of com
mon knowledge); 3 Wharton § 586; Rheingood, The Basis of Medical Testimony, 
15 Vand. L. Rev. 473 (1962). See generally Van Voorhis, Expert Opinion Evidence, 
13 N.Y.L.F. 651 (1967).

94. See, e.g., State v. Loss, 295 Minn. 271, 276, 204 N.W.2d 404, 409 (1973) 
(father said child had accidentally crawled off bed; physician testified that child’s 
death was caused by a brain injury secondary to battered child syndrome); People v. 
Henson, 33 N.Y.2d 63, 304 N.E.2d 358, 349 N.Y.S.2d 657 (1973) (lower court 
should have allowed testimony regarding battered child syndrome to show injuries 
not accidental). See also Brown, Fox & Hubbard, supra note 8, at 75-76; Daly, 
supra note 8, at 285-89; McCoid, supra note 8, at 9-19; note 8 supra.

95. 3 Wharton § 616; see Everett v. State, 213 Ark. 470, 472-73, 210 S.W.2d 
918, 921 (1948) (opinion that death was caused by hemorrhage from fractured 
skull was admissible where doctor had performed autopsy).

96. 3 Wharton § 617; see State v. Noakes, 70 Vt. 247, 251, 40 A. 249, 253 
(1897) (death of an infant caused by blow to head; doctor’s testimony that pres
sure of human hands can fracture a skull was admissible).

In many jurisdictions a qualified medical expert can give his opinion on the 
ultimate issue in the case. See People v. Cole, 47 Cal. 2d 99, 102, 301 P.2d 854, 
857 (1956) (dictum); 3 Wharton § 597. Other jurisdictions prohibit ultimate 
issue expert testimony on the ground that such testimony invades the province of 
the jury. See State v. Molinar, 24 Conn. Supp. 160, 161-62, 188 A.2d 69, 71 
(Cir. Ct. 1962) (experts not allowed to give opinion on ultimate fact in issue); 3 
Wharton § 597.

97. 254 Iowa 1135, 120 N.W.2d 483 (1963).
98. Id. at 1145, 120 N.W.2d at 489-90. Similarly, in Connell v. State the parents 

maintained the child had had an epileptic fit. In contrast, physicians testified that 

The jury may need to hear expert testimony to understand the 
medical complexities of the child’s condition.93 Further, medical tes
timony that the abused child’s condition matched the symptoms of 
the battered child syndrome has become increasingly accepted by 
courts and is not viewed as an invasion of the jury’s domain, even 
though through this diagnosis the physician draws an inference of 
nonaccidental injury, a function usually left for the jury.94 Because 
medical experts usually can state their opinions on the “nature, cause, 
and effect of a wound”95 and on the cause of death,90 97 medical testi
mony has been used in child abuse cases to show that a child’s injury 
or death was not accidental. For example, in State v. Tornquist?1 
medical testimony eliminated the possibility of accidental causation of 
the child’s fatal injury. The physician stated that the damage done 
to the child’s liver was not produced by a fall down stairs, as the par
ents claimed, but was caused by a force, perhaps a fist, directed at 
that area.98
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Demonstrative evidence often plays a key role in child abuse cases. 
Forming the foundation for medical testimony, it typically consists of 
medical records, photographs of the child, and X-rays, all of which 
can help determine whether or not the child’s injuries were accidental. 
Photographs of the child after he has been injured can inflame and 
prejudice the jury; admission of such photographs is left to the dis
cretion of the court, which must balance the probative and prejudicial 
effects of the evidence." In Albritton v. State99 100 the court admitted 
vivid postsurgery photographs of a 16-month-old infant, even though 
the photographs were inflammatory, because they were relevant to the 
vital issue of the extent and cause of the child’s multiple injuries, 
claimed by the parents to be accidental.101

the child had died from injuries resulting from separate forces applied to his head 
in several places. 39 Ala. App. 531, 534-36, 105 So. 2d 695, 686-98, cert, denied, 
105 So. 2d 700 (Sup. Ct. 1958). The court determined that medical testimony 
combined with other evidence in the case made a prima facie case of death resulting 
from the criminal act of another. Id. at 536, 105 So. 2d at 698.

99. See McCormick § 214; Brown, Fox & Hubbard, supra note 8, at 71. But 
see Shafer, Judges, Repulsive Evidence and the Ability to Respond, 43 Notre Dame 
Law. 503, 520 (1968) (trial judges view evidence in terms of accuracy rather than 
prejudice).

100. 221 So. 2d 192 (Fla. Ct. App. 1969).
101. Id. at 196-97; see Connell v. State, 39 Ala. App. 531, 535, 105 So. 2d. 695, 

699, cert, denied, 105 So. 2d 700 (Sup. Ct. 1958) (photographs taken after autopsy 
of child were admissible where autopsy incisions were indicated); People v. Aeschli- 
mann, 28 Cal. App. 3d 460, 475, 104 Cal. Rptr. 689, 698, as modified on denial of 
rehearing (1972) (photographs and preserved tissue relevant to major issue of cause 
of death).

X-rays revealing bone injuries at different states of healing are particularly helpful 
in child abuse cases where prior abuse is relevant. See Silverman, Radiologic Aspects 
of the Battered Child Synarome, in The Battered Child 59, 60, 74 (R. Helfer & 
C. Kempe ed. 1968).

Conclusion

The difficulties inherent in proving guilt in a criminal trial are mag
nified in child abuse cases. Because child abuse cases occur pri
marily in situations that produce a dearth of available evidence, the 
prosecution often must rely almost exclusively on circumstantial, char
acter, and hearsay evidence. Unless sufficient evidence to meet the 
burden of proving guilt beyond a reasonable doubt is admitted, the 
court may direct a verdict for the defendant or reverse a conviction. 
Thus, the exceptions to the exclusionary hearsay and character evi
dence rules assume a special significance in criminal child abuse cases. 
A prosecutor’s creative use of these exceptions, particularly in more 
liberal jurisdictions, can mean the difference between a reversal and 
a sustained verdict.

Lloyd Leva Plaine





RECENT DEVELOPMENT

LABOR LAW—injunctions—Injunctions May Issue Against Labor 
Unions to End Strike Over Safety Disputes Despite Absence of a No
Strike Clause in Collective Bargaining Agreement—Gateway Coal Co. v. 
United Mine Workers, 414 U.S. 368 (1974).

In a step consistent with the continued fashioning of substantive 
labor law by the federal judiciary under section 301(a) of the Taft- 
Hartley Act,1 the Supreme Court recently answered several questions 
of “considerable importance to the development of federal policy 
regarding arbitration of safety disputes and enforcement of a con
tractual duty not to strike.”2 The Court in Gateway Coal Co. v. 
United Mine Workers3 held that where a collective bargaining agree
ment includes a grievance and arbitration procedure, safety disputes 
are arbitrable in the same manner as any other problem arising under 
the contract.4 By sanctioning the use of an injunction to end a strike 
over a safety dispute,5 even though plant safety arguably was not 
intended to fall within the grievance and arbitration clause in issue, 
the Court created a presumption of enjoinability for all labor disputes. 
The Court also approved, for the first time, the implication of a no
strike clause as a basis for an injunction to end a labor walkout.6 
Further, the Court endorsed an objective rather than a subjective ap
proach to assessing the validity of a union’s “good faith” determination 
that abnormally dangerous conditions exist, which, under section 502 of 
the Taft-Hartley Act,7 justifies a labor stoppage.8 Finally, the Gate
way decision implicitly recognized that all the preconditions pre
viously thought necessary to obtain a section 301 injunction need not 
be met.9

1. See Labor-Management Relations Act (Taft-Hartley Act) § 301(a), 29 U.S.C. 
§ 185(a) (1970). In Textile Workers v. Lincoln Mills the Court proclaimed that 
section 301(a) conferred upon federal courts the power to fashion substantive labor 
law. 353 U.S. 448, 456 (1957).

2. Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 370 (1974).
3. 414 U.S. 368 (1974).
4. Id. at 379-80.
5. Id. at 387-88.
6. Id. at 381.
7. Labor-Management Relations Act §502, 29 U.S.C. § 143 (1970). Section 502 

provides that a good faith quitting of labor because of abnormally dangerous condi
tions shall not be considered a strike. Id.

8. 414 U.S. at 386-87.
9. See Boys Markets, Inc. v. Retail Clerk’s Union, 398 U.S. 235, 253-54 (1970) 

(injunction not automatic; plaintiff must prove continuing breaches, irreparable in
jury, greater harm from denial than defendant will suffer from issuance).
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The Gateway decision expanded the holding of Boys Markets, Inc. v. 
Retail Clerk's Union,10 in which the Supreme Court first recognized 
an exception to the broad language of section four of the Norris- 
LaGuardia Act,11 which prohibits federal courts from enjoining any 
strike action by labor unions.12 In Boys Markets the Court stated 
that when a collective bargaining agreement included both a no
strike clause and an arbitration clause, employee walkouts violating 
the contractual duty not to strike could be enjoined in order to 
further the Taft-Hartley Act’s policy of settling labor disputes through 
peaceful means.13 The Boys Markets Court noted, however, that 
plaintiffs had to establish traditional equity grounds before an in
junction could issue under section 301.14

10. 398 U.S. 235 (1970).
11. 29 U.S.C. § 104 (1970).
12. Id.
13. 398 U.S. at 253. Boys Markets overturned Sinclair Refining Co. v. Atkinson, 

decided only eight years before. 370 U.S. 195, 197, 200, 203 (1962) (section four 
of the Norris-LaGuardia Act prohibits injunction of labor strike even though contract 
contains no-strike clause). See generally Gould, On Labor Injunctions, Unions, and 
the Judges: The Boys Markets Case, 1970 Sup. Ct. Rev. 215.

14. 398 U.S. at 254; see note 9 supra.
15. See Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 370-71 (1974).
16. Id. The Federal Coal Mine Health and Safety Act of 1969 requires that the 

air flow be tested within three hours before the beginning of any shift. § 303(d)(1), 
30 U.S.C. § 863(d)(1) (1970). The air flow was substantially below normal but 
did exceed the minimums established by both federal and state law. See 414 U.S. at 
370-71 & n.l; Federal Coal Mine Health and Safety Act of 1969, § 303(b), 30 U.S.C. 
§ 863(b) (1970); Pennsylvania Bituminous Coal Act, Pa. Stat. tit. 52, § 701-242(b) 
(1966).

17. 414 U.S. at 372.

The factual setting of Gateway differed sufficiently from that of Boys 
Markets to produce new law. On April 15, 1971, an employee of the 
Gateway Coal Company noticed that the air flow in the Gateway 
Mine was unusually low. His foreman checked the flow and found 
it substantially below normal.15 16 The mine was cleared of miners 
and the cause of the obstruction was remedied. Further investigation 
revealed that although the obstruction had occurred at least three 
hours before the discovery of the air flow deficiency, the three fore
men responsible for checking and recording the air flow had not 
recorded any deviation.10 The miners attended a special union meet
ing and voted not to return to work unless the company suspended 
all three foremen. The company agreed to the suspensions, but the 
subsequent reinstatement of the foremen caused the miners to strike 
as a protest against the safety hazard allegedly created by the em
ployment of the foremen in the mine.17

The company formally offered to arbitrate, but the union refused 
even though the collective bargaining contract contained a grievance 
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and arbitration clause.18 Gateway then obtained from the United 
States District Court for the Western District of Pennsylvania a 
preliminary injunction ordering the miners to return to work.19 In 
reversing the judgment of the district court and vacating the pre
liminary injunction, the United States Court of Appeals for the 
Third Circuit relied on the labor contract between the parties and 
section 502 of the Taft-Hartley Act, both of which indicated to that 
court that safety disputes were not arbitrable.20

18. Id.
19. Gateway Coal Co. v. United Mine Workers, 80 L.R.R.M. 2633, 2635 (W.D. 

Pa. 1971), revd, 466 F.2d 1157 (3d Cir. 1972), revd, 414 U.S. 368 (1974). While 
the district court enjoined the strike, it also ordered the suspension of the foremen 
until the arbitrator reached his decision and thus resolved the safety issue for the 
interim period. Id. at 2636; see 414 U.S. at 387. If the foremen had not been sus
pended, the union’s case might have been stronger.

20. Gateway Coal Co. v. United Mine Workers, 466 F.2d 1157, 1161 (3d Cir. 1972), 
revd, 414 U.S. 368 (1974); see Labor-Management Relations Act § 502, 29 U.S.C. 
§ 143 (1970). The union contended that the decision of the court of appeals 
depended solely on the contract. See Brief for Respondents at 1, Gateway Coal Co. 
v. United Mine Workers, 414 U.S. 368 (1974).

21. The presumption of arbitrability was first set out in United Steelworkers v. 
'Warrior ¿r Gulf Navigation Co. 363 U.S. 574, 582-83 (1960). This case, together 
with two others, are known as the Steelworkers Trilogy. See United Steelworkers v. 
Enterprise Wheel & Car Corp., 363 U.S. 593 (1960); United Steelworkers v. American 
Mfg. Co., 363 U.S. 564 (1960). In Enterprise the Court declared that the question 
of interpretation of a collective bargaining agreement is for the arbitrator, not for 
the courts, since “[i]t is the arbitrator’s construction that was bargained for.” 363 
U.S. at 599. In Warrior & Gulf the Court expressed its admiration for the arbitration 
process, declaring that the arbitrator’s knowledge of “the common law of a particular 
industry or of a particular plant” makes him more competent than “the ablest judge.” 
363 U.S. at 579-82. This view has not escaped challenge, however. See P. Hays, 
Labor Arbitration: A Dissenting View (1966); Davey, Arbitration as a Substitute 
for Other Legal Remedies, NYU 25th Conf, on Lab. 123, 131-32 (1972).

22. 414 U.S. at 379.
23. See 414 U.S. at 379-80. In Boys Markets the presumption of arbitrability was 

not invoked since there was no dispute that the grievance in question was subject to 
arbitration. Boys Markets, Inc. v. Retail Clerk’s Union, 398 U.S. 235, 254 (1970); 
see Southwestern Bell Tel. Co. v. Communications Workers, 454 F.2d 1333, 1336 (5th 
Cir. 1972). Thus, it was not clear until Gateway that the presumption of arbitrability 
could support an injunction.

24. See 414 U.S. at 381-82 & n.14. The Supreme Court first inferred a no-strike 
pledge from an arbitration clause in Teamsters Local 174 v. Lucas Flour Co., 369 U.S. 

The Supreme Court, reinstating the district court’s injunction, held 
that the general presumption that all labor disputes are arbitrable21 
applies to safety disputes.22 Further, by employing the presumption 
of arbitrability for the first time in a case involving the issuance of 
a Boys Markets injunction, the Court in effect recognized the pre
sumption of arbitrability to include a presumption of enjoinability as 
well.23 The Court also stated that the explicit no-strike clause in 
the labor contract involved in Boys Markets was not a prerequisite 
to an injunction where the presence of an arbitration clause implies 
a contractual duty not to strike.24
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Although the Supreme Court’s approval of an injunction based 
on a presumption of arbitrability and on an implied no-strike clause 
might have seemed the next logical step after Boys Markets in the 
formulation of federal substantive labor law, lower federal courts 
exhibited conflicting views on the issue.25 In Southwestern Bell 
Telephone Co. v. Communications Workers,26 the United States Court 
of Appeals for the Fifth Circuit, reading Boys Markets expansively, 
anticipated Gateway by overturning a district court’s refusal to 
issue a Boys Markets injunction.27 The Southwestern Bell court con
cluded that upon determination by a district court that a dispute is 
‘‘arguably arbitrable,” the strike should be enjoined.28 The United 
States Court of Appeals for the Second Circuit in Standard Food Prod
ucts v. Brandenburg29 enunciated an interpretation of Boys Markets 
that directly contradicted the Southwestern Bell court. The Second 
Circuit held that when a union retains the right to strike with respect to 
certain contractual violations, no federal court may enjoin a strike if the 
union presents a “colorable” claim that such nonarbitrable violations 
have occurred.30 Presumably, the expansive reading of Boys Markets by 
the Gateway Court implicitly overrules Standard Foods and other 
lower court decisions that did not presage the Gateway result.31

95, 105 (1962). Lucas Flour, however, was a suit for damages only, not for an in
junction. 369 U.S. at 97. The Court in Gateway pointed out that although an arbi
tration agreement usually is linked to a no-strike obligation, the two remain analytic
ally distinct. Despite this theoretical distinction, the Gateway Court held that absent 
an explicit indication to the contrary, the agreement to arbitrate and the duty not to 
stiike should be construed as having coterminous application. 414 U.S. at 382. To 
expect parties to a labor contract to include a provision prohibiting the inference 
of a duty not to strike from an agreement to arbitrate is unrealistic.

25. See Consolidated Coal Co. v. United Mine Workers, 362 F. Supp. 1073, 1081 
(S.D.W.Va. 1973) (court inferred no-strike clause from arbitration provision, but 
denied injunction). See also Note, Labor Injunctions, Boys Markets, and the Pre
sumption of Arbitrability, 85 Harv. L. Rev. 636, 639 (1972); Note, The New Federal 
Law of Labor Injunctions, 79 Yale L.J. 1593, 1599-1600 (1970).

26. 454 F.2d 1333 (5th Cir. 1972).
27. See id. at 1336. The Southwestern Bell court recognized that it was going 

further than the Boys Markets court; in Boys Markets the grievance unquestionably 
was subject to arbitration under the contract while in Southwestern Bell the parties 
disputed the arbitrability of the grievance. Id. at 1334; see Boys Markets, Inc. v. 
Retail Clerk’s Union, 398 U.S. 235, 254 (1970).

28. 454 F.2d at 1336. While in Southwestern Bell the contract contained a no-strike 
clause, the court pointed out that the federal policy encouraging arbitration could 
be effectuated only by applying a uniform standard of arbitrability in all cases where 
arbitration clauses were present. Id.

The Gateway Court did not refer to Southwestern Bell nor did it note that Gateway 
was the first Supreme Court case to invoke the presumption of arbitrability to approve 
an injunction.

29. 436 F.2d 964 (2d Cir. 1970).
30. Id. at 966.
31. See Amstar Corp. v. Amalgamated Meat Cutters, 468 F.2d 1372 (5th Cir. 1972); 

Consolidated Coal Co. v. United Mine Workers, 362 F. Supp. 1073, 1081 (S.D.W. 
Va. 1973). Standard Foods is overruled sub silentio since the application of the 
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Since no duty to arbitrate arises solely by operation of law,32 the 
Court in Gateway found the reaffirmation and strengthening of 
the presumption of arbitrability in the collective bargaining contract 
between the parties. The contract at issue in Gateway was the 
National Bituminous Coal Wage Agreement of 1968.33 Gateway 
based its contractual argument34 on the “Settlement of Local and 
District Disputes” provision of the contract, which provided a 
mechanism for the settlement of disputes “binding on both parties,”35 
and on paragraph three of the “Miscellaneous” section, which pro
vided that the “Settlement of Local and District Disputes” section 
was to establish the exclusive machinery for the settlement of non
national disputes.36 Gateway contended that the presumption of 
arbitrability should also give rise to an implication of a no-strike 
provision and that, as a result, an injunction should issue against 
the union.37 The union, on the other hand, pointed to paragraph 
one of the “Miscellaneous” section, which rescinded the express 
no-strike clauses of previous collective bargaining agreements be

presumption of arbitrability to that strike would have rendered it enjoinable. In a 
similar case, members of a meat cutters’ union refused to cross a picket line estab
lished by another union, despite an explicit no-strike clause in their collective bargain
ing contract. See Amstar Corp. v. Amalgamated Meat Cutters, 468 F.2d 1372 (5th 
Cir. 1972). Amstar sought to arbitrate the dispute but the union refused; Amstar then 
went to the federal district court and obtained a Boys Markets injunction. 337 F. Supp. 
810, 817 (E.D. La.), revd, 468 F.2d 1372 (5th Cir. 1972). The court of appeals, 
reading Boys Markets narrowly and concluding that the strike was not over a griev
ance that the parties were bound to arbitrate, reversed. See 468 F.2d at 1373. The 
Amstar court of appeals emphasized that if a Boys Markets injunction could issue in 
such a situation, “it is difficult to conceive of any strike which could not be so en
joined.” Id.

Gateway overruled Amstar sub silentio, as it did Standard Foods, since the legiti
macy of the meat cutters’ strike clearly was “a substantial question of contractual 
interpretation” that, under Gateway, must be determined by the arbitrator. See 414 
U.S. at 384; Brief for the Chamber of Commerce „of the United States as Amicus 
Curiae at 8, Gateway Coal Co. v. United Mine Workers, 414 U.S. 368 (1974).

32. 414 U.S. at 374; see United Steelworkers v. Warrior & Gulf Navigation Co., 
363 U.S. 574, 582 (1960).

33. See 414 U.S. at 372.
34. Gateway’s prime argument was not contractual; rather the company contended 

that the collective bargaining contract was vague, and that the public policy under
lying the presumption of arbitrability required that this dispute, like any economic 
dispute, be arbitrated. See Brief for Petitioner at 16-24, Gateway Coal Co. v. United 
Mine Workers, 414 U.S. 368 (1974). The union contended that the contract was 
clear on its face and therefore that there was no room for implications or presump
tions. See Brief for Respondents, supra note 20, at 1.

35. Brief for Petitioner, supra note 34, at 18. The “Settlement of Local and District 
Disputes” provision established five levels for the resolution of grievances, the final 
level being a mutually agreed upon arbitrator. 414 U.S. at 374-75 n.6.

36. Brief for Petitioners, supra note 34, at 18. The union did not question and 
the Court found that the dispute was local. See 414 U.S. at 376; Reply Brief for 
Petitioner at 7 n.8, Gateway Coal Co. v. United Mine Workers, 414 U.S. 368 (1974).

37. See Brief for Petitioner, supra note 34, at 29-32.
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tween the mine workers and the coal operators,38 and discounted the 
arbitration clause as a vague, catch-all clause intended to apply to 
problems other than mine safety, an issue of paramount importance.39 
The union maintained that by the terms of paragraph one, em
ployees did not have to submit to hazardous conditions while the 
arbitrator determined whether or not the condition was hazardous.40

38. See 414 U.S. at 384-85 n.15; Brief for Respondents, supra note 20, at 9 n.9, 20 
n.34.

39. See Brief for Respondents, supra note 20, at 23.
40. Id.
41. See Mile Branch Coal Co. v. United Mine Workers, 286 F.2d 822 (D.C. Cir.), 

cert, denied, 365 U.S. 871 (1961); United Mine Workers v. NLRB, 257 F.2d 211, 
217 (D.C. Cir. 1958). Gateway contended that these two cases were inapplicable 
since they were decided before Teamsters Local 174 v. Lucas Flour Co., which held 
that even in the absence of an explicit no-strike clause, a strike to settle a dispute 
that a collective bargaining agreement requires to be settled by compulsory arbitration 
is a violation of such an agreement. See 369 U.S. 95 (1962); Brief for Petitioner, supra 
note 34, at 30 n.17. This argument is specious since the decision in United Mine 
Workers v. NLRB was based upon the intent of the parties, which remains the criterion 
under Gateway. Although recognizing the preference of federal courts to construe 
collective bargaining agreements so as to arrive at a no-strike obligation, the NLRB 
court indicated that such a construction would be unjustified in the case before it 
since a court should not make a contract for the parties that “to a moral certainty, 
they did not make for themselves.” See 257 F.2d at 217-18.

42. See, e.g., Peggs Run Coal Co. v. United Mine Workers, — F.2d —, — (3d Cir. 
Dec. 26, 1973) (Civ. No. 71-265, at 2-5); Old Ben Coal Corp. v. United Mine Workers, 
457 F.2d 162 (7th Cir. 1972); Blue Diamond Coal Co. v. United Mine Workers, 436 
F.2d 551 (6th Cir. 1970), cert, denied, 402 U.S. 930 (1971).

43. See 414 U.S. at 384-85 n.15. Previously, the Supreme Court had recognized 
the conflict among the circuits on this issue but had deferred a decision. See Team
sters Local 174 v. Lucas Flour Co., 369 U.S. 95, 106 & n.15 (1962).

44. See Brief for Respondents, supra note 20, at 11-13.

Since the pertinent parts of the 1968 agreements have appeared 
in previous agreements, federal courts have had substantial contact 
with these provisions in the past. On two occasions, the United 
States Court of Appeals for the District of Columbia Circuit has 
held that the provisions do not imply a no-strike agreement.41 Other 
circuits that have considered the identical issue, however, have found 
the express abrogation of prior no-strike clauses in paragraph one 
insufficient to refute the implication of a no-strike clause from the 
provisions for settlement of disputes.42 The Supreme Court in Gate
way resolved the conflict among the circuits over this limited issue 
by finding that the rescission of prior no-strike clauses does not negate 
the no-strike duty created by the presently effective contract.43

The union’s prime contractual argument rested not on paragraph 
one but rather on section (e) of the “Mine Safety Program” portion 
of the agreement.44 Section (e) provided for selection by the local 
union of a mine safety committee, which, upon concluding that 
immediate danger existed, could make a recommendation binding on 
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the management that workers be removed from the mine.45 To the 
union, section (e) supported its contentions that any exercise of 
the contractual right to remove the workers was not a breach of 
the contract and that the committee’s subjective judgment that 
danger existed was controlling.46 The union believed that if the con
tract expressly permitted employee self-help, an invocation of the 
self-help provision could not constitute a breach of contract and, 
consequently, that there existed no wrong for the courts to enjoin.47 
The union asserted that section (e) expressly negated any no-strike 
implication that might be drawn from the grievance and arbitration 
clauses.48 In response, Gateway contended that the union had not 
followed the procedure enumerated in section (e), which therefore 
was inapplicable.49 Moreover, the company asserted that even if 
the union had followed the procedure of section (e) properly, the 
safety issue still would be subject to arbitration.50

45. See 414 U.S. at 383.
46. See Brief for Respondents, supra note 20, at 12-13. The union argued that it 

had obtained the subjective judgment provision because of hard and deliberate bar
gaining combined witn public and congressional outrage at the many deaths resulting 
from the hazardous working conditions in the mines. See id. at 13. The union fur
ther noted that to obtain this concession it had conceded much to the operators. See 
id. at 21.

47. Id. at 12-13.
48. See id. at 25.
49. Reply Brief for Petitioner, supra note 36, at 3-4.
50. Id. at 4. The company also argued that the bargaining history used by the 

union to support its argument to the Supreme Court was not a matter of record in 
the case and therefore should not be considered by the Court. Id. at 8-9.

51. The Supreme Court exhibited two postures on the effect of section (e) on 
arbitrability. At one point the Court seemed to preclude a walkout over safety dis
putes by finding that section (e) does not constitute the required express exception 
to the arbitration clause and thus does not render these disputes arbitrable. See 414 
U.S. at 380 n.10. At another point, however, the Court did not accept the oppor
tunity to determine the merits of the union’s claim that section (e), if properly invoked, 
is an exception to the broad arbitration clause. See id. at 383-84; Brief for 
Respondents, supra note 20, at 25.

52. See 414 U.S. at 383-84.
53. See Petitioner’s Brief for Certiorari at 51a (App. G—Umpire’s Decision and 

Award).
54. See 414 U.S. at 379; United Steelworkers v. Warrior & Gulf Navigation Co., 

363 U.S. 574, 579-82 (1960).

The Supreme Court, obviously troubled by the section (e) argu
ments,51 found that the union had not properly invoked the pro
cedures required by section (e) and that this omission was not de 
minimis.52 This conclusion, however, conflicts with that of the 
arbitrator, who implicitly found that the safety grievance procedure 
was invoked properly.53 In light of the general rule, reiterated by 
the Gateway Court, that courts are to defer to arbitrators because 
arbitrators possess superior knowledge of the common law of the 
industry involved,54 the Court’s conclusion is suspect.
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Further, inasmuch as the Court rested its inference of a no-strike 
clause in part on the rationale of Teamsters Local 174 v. Lucas Flour,55 
the Court should have decided the effect of section (e), when 
properly invoked, on arbitrability. If a properly invoked section (e) 
does impinge on the broad range of arbitrable matters, it cannot be 
said that safety disputes are “exclusively” covered by compulsory 
arbitration, a condition precedent to the implication of a no-strike 
clause established by the Lucas Flour Court.56 If lower courts 
are confronted with a walkout by a union that has invoked pro
perly a self-help provision resembling section (e), courts will 
have to decide the question as one of first impression, recalling 
that the Gateway Court explicitly did not define the extent of section 
(e).57 In addition, despite the Gateway Court’s declaration that the 
obligation to arbitrate arises only by contract,58 the wording and 
structure of the Court’s decision leaves little room for union self-help 
even if a self-help provision is indisputably agreed upon by the 
parties.59

55. 414 U.S. at 381-82 & n.14, 384-85 n.15; see 369 U.S. 95 (1962). The Gateway 
Court viewed the strong policy in favor of arbitration, evidenced by the Lucas Flour 
decision, as the linchpin of the Boys Markets decision, on which the Gateway Court 
principally relied. See 414 U.S. at 381-82 & n.14, 384-85 n.15.

56. 369 U.S. at 105.
57. See note 51 supra.
58. 414 U.S. at 374.
59. See 414 U.S. at 384. The Court noted that even if the union properly inter

preted section (e), the arbitrator would retain the authority to determine whether 
the section was properly invoked. Id. Thus, it seems impossible to circumvent the 
arbitrator. For example, since the Gateway Court recognized that the presumption of 
arbitrability arises only by contract, the parties clearly might agree that proper invo
cation of a self-help provision precludes arbitration of the underlying dispute. See 
id. at 374. Yet, the company still might submit for arbitration the issue of whether 
the grievance procedure was invoked properly, no matter how frivolous the contention 
might be. Cf. United Steelworkers v. American Mfg. Co., 363 U.S. 564, 568 (1960) 
(patently frivolous claim must be submitted to arbitrator).

60. See Brief for Petitioner, supra note 34, at 16-28; Brief for Respondent, supra 
note 20, at 40-51.

61. See Gateway Coal Co. v. United Mine Workers, 80 L.R.R.M. 2633, 2635 (W.D. 
Pa. 1971), rev’d, 466 F.2d 1157 (3d Cir. 1972), rev’d, 414 U.S. 368 (1974).

62. Gateway Coal Co. v. United Mine Workers, 466 F.2d 1157, 1159-60 (3d Cir. 
1972), revd, 414 U.S. 368 (1974).

Neither party’s argument was exclusively contractual; each relied 
on its own notions of public policy to support its position on the 
arbitrability of safety disputes.60 While the district court showed 
no inclination to exempt safety disputes from the general presumption 
of arbitrability,61 the court of appeals found that a “dispute con
cerning the safety of the place and circumstances in which em
ployees are required to work is sui generis’ and therefore should not 
be subject to the presumption of arbitrability.62 Yet, rather than rely 
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on the conclusion of the Third Circuit that a general exception to 
the presumption of arbitrability should be carved out for safety 
disputes, the union sought a broader rule that would have forbidden 
invocation of the presumption of arbitrability in federal courts when 
the employer was seeking a Boys Market injunction.63 The Supreme 
Court rejected both the Third Circuit’s public policy reasoning and 
the arguments of the union.64

63. See Brief for Respondents, supra note 20, at 37-38. The union contended that 
the careful accommodation reached in Boys Markets between section four of the 
Norris-LaGuardia Act and section 301 of the Taft-Hartley Act would be nullified in 
favor of a total abrogation of the Norris-LaGuardia Act if the injunction were to 
issue. Id.; see 398 U.S. at 250-53; Norris-LaGuardia Act § 4, 29 U.S.C. §104 (1970); 
Labor-Management Relations Act §301, 29 U.S.C. § 185 (1970).

64. See 414 U.S. at 376, 383-84. The union had asserted that the conclusions of 
public policy enunciated by the Third Circuit were mere dictum serving to show 
that public policy did not contradict the union’s contention that the contract was 
unambiguous. Brief for Respondents, supra note 20, at 1, 47. See also Brief for the 
AFL-CIO as Amicus Curiae at 9, Gateway Coal Co. v. United Mine Workers, 414 
U.S. 368 (1974). This contention misrepresented the Third Circuit’s decision, which 
had found the contract ambiguous. See 466 F.2d at 1159-60. Thus, the Third 
Circuit’s sole justification for emphasizing the public policy conclusions was to clarify 
the sui generis nature of a safety dispute, the court’s basis for exempting the dispute 
from the presumption of arbitrability. The union’s implausible interpretation of the 
Third Circuit’s holding, asserted because the union did not wish to be restrained by 
the reasoning of the court of appeals, was justifiably rejected by the Supreme Court.

65. According to one estimate, 90 to 95 percent of all collective bargaining agree
ments provide for arbitration of grievances not settled by the parties themselves. S. 
Slichter, J. Healy & E. Livernach, The Impact of Collective Bargaining on 
Management 739 (1960). Those few books and articles that have been written on 
the subject of arbitration are either critical of the process or authored by arbitrators 
themselves. See P. Hays, supra note 21, at 59.

66. In endorsing judicial enfovcement of the arbitration process in United Steel
workers v. Warrior & Gulf Navigation Co., the Supreme Court relied heavily on the 
writings of Harry Shulman, the late Dean of the Yale Law School and a leading labor 
arbitrator. 363 U.S. at 578-81. Such reliance is ironic, since Dean Schulman, although 
a strong proponent of arbitration, opposed the concept of judicial enforcement of the 
arbitrator’s award, the very concept for which Warrior & Gulf and the other cases 
comprising the Steelworkers Trilogy stand. See Shulman, Reason, Contract and Law in 
Labor Relations, 68 Harv. L. Rev. 999, 1024 (1954); note 21 supra. See also P. 
Hays, supra note 21, at 7.

67. The Court in Gateway asserted that significant problems wouM result from a 
decision to exempt safety disputes from arbitration and to permit self-help. See 414 
U.S. at 379. The Court believed that if the issue of safety were left to resolution by 
“economic combat” between the union and the employer, employees represented by 
weak unions would be forced to work in patently unsafe conditions. Id. In view of 

The Gateway Court’s deferral to the arbitration process for safety 
disputes and its rejection of the Third Circuit’s public policy reason
ing are troublesome. Arbitration may be well suited for the resolu
tion of most contract disputes,65 however, the propriety of using 
judicially enforceable arbitration66 as the method to handle those 
few safety disputes about which the employees feel strongly enough 
to walk off the job and forfeit their pay is uncertain.67
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One confusing aspect of the Gatewaij litigation is the treatment of 
section 502 of the Taft-Hartley Act, preserving the right to walk 
out over safety conditions,68 by both the court of appeals and the 
Supreme Court.69 The Third Circuit indicated that a good faith 
assertion of physical danger is sufficient to render a walkout a pro
tected activity under section 502, even if the contract contains a 
no-strike clause.70 Although section 502 only refers to employee’s 
“good faith,” the National Labor Relations Board and the majority 
of courts have interpreted the section to require more than subjective 
good faith.71 In Gateway the Supreme Court, conforming to the 
majority view, rejected the Third Circuit’s interpretation and imposed 
a requirement of an objective finding of danger to the employees.72 
The Gateway decision, then, does not abrogate the miners’ section 
502 right to walk out, even in the face of an explicit no-strike clause, 

the strict standards established by sections 101 through 318 of the Federal Coal Mine 
Health and Safety Act of 1969 to protect coal miners’ this contention lias little merit, 
at least with respect to coal miners. See 30 U.S.C. §§ 811-78 (1970). As a result 
of the Act, workers cannot be forced to work in obviously dangerous coal mines 
irrespective of the strength of their union. The strength of the union will be relevant 
to the issue of safety only when federal inspectors find that the conditions in the coal 
mine are safe and the workers do not agree; then a confrontation may result between 
the union advocating improvement of the condition and the employer seeking to main
tain it.

68. Labor-Management Relations Act § 502, 29 U.S.C. § 143 (1970) ; see note 7 
supra.

69. See 414 U.S. at 385-87; 466 F.2d at 1160.
70. 466 F.2d at 1160.
71. See, e.g., NLRB v. Fruin-Colnon Constr. Co., 330 F.2d 885 (8th Cir. 1964) 

(where documentary and photographic evidence of safe mining conditions are offered 
against unsubstantiated verbal testimony of protesting miners, the most objective 
evidence will prevail); Philadelphia Marine Trade Assoc, v. NLRB, 330 F.2d 492 
(3d Cir.), cert, denied, 379 U.S. 833, 841 (1964) (NLRB findings of fact may be 
disturbed by court of appeals only if the record shows a lack of supportive, substan
tial evidence); NLRB v. Knight Morley Corp., 251 F.2d 753 (6th Cir. 1957), cert, 
denied, 357 U.S. 927 (1958) (workers’ testimony on unsafe physical conditions is 
acceptable; medical doctor need not observe conditions); Redwing Carriers, 130 
N.L.R.B. 1208, 1209 (1961) (objective and not subjective evidence of dangerous 
condition required). Both parties in Gateway cited Knight Morley, a leading case on 
section 502. See NLRB v. Knight Morley Corp., supra; Brief for Petitioner, supra 
note 34, at 36; Brief for Respondents, supra note 20, at 46, 47. Although the United 
States Court of Appeals for the Sixth Circuit did not state expressly whether it used 
an objective test in Knight Morley, the Supreme Court in Gateway cited Knight 
Morley as supporting an objective analysis. See 414 U.S. at 387. See also NLRB v. 
Fruin-Colnon Constr. Co., supra at 892.

72. See 414 U.S. at 385-87. The Court was fearful of the consequences of the 
subjective test for section 502. Thus, it adopted the dissenting opinion of Judge 
Rosenn of the Third Circuit, who had found that the use of a subjective test of the 
good faith belief of employees that conditions were abnormally dangerous would lead 
to instability in labor relations. See 414 U.S. at 386 & n.16; 466 F.2d at 1162 (Rosenn, 
J., dissenting). However, the union pointed out that during 1947, the first year the 
contract contained the subjective test of section (e), only one such work stoppage 
occurred and that the right to walk out has been exercised very infrequently since. 
Brief for Respondent, supra note 20, at 19 n.31, 22, 46-47.
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so long as the union can present ascertainable, objective evidence 
to substantiate its claim of abnormally dangerous working conditions.

The Supreme Court asserted that section 502 prompted the court 
of appeals to deny injunctive relief to the Gateway Coal Company,73 
but this contention is not totally correct. The Third Circuit did not 
deny injunctive relief based on section 502; it merely utilized that 
section to buttress its argument that public policy demands that safety 
disputes be exempt from the presumption or arbitrability.74 The 
union did not contend that section 502 was applicable in this case, 
but rather contended that the self-help provision was contractual in 
origin75 76 and that the Court did not need to decide whether section 
502 confers independent protection.70 Once the Court set aside the 
unions argument that section (e) of the contract was an express 
exception to the arbitration clause, it should have proceeded to deter
mine the validity of the Third Circuit’s contention that section 502 
exempts safety disputes from the presumption of arbitrability.77 
Unfortunately, because the Court misunderstood the court of ap
peals’ use of section 502, the Court neglected the important issue 
of the relationship between section 502 and the presumption of 
arbitrability. Yet, the Court decided that section 502 requires an 
objective showing of danger and that the union had failed to make 
such a showing.78 Deferral of the subjective-objective question might 
have been preferable, though impractical,79 since no party contended 
that a subjective interpretation was proper.80

73. See 414 U.S. at 385.
74. See 466 F.2d at 1160; 41 Cin. L. Rev. 943, 947 (1972).
75. See Brief for Respondent, supra note 20, at 46-47.
76. See id. at 28 & n.48.
77. Justice Douglas, the sole dissenter in Gateway, authored United Steelworkers 

v. Warrior & Gulf Navigation Co., the seminal case construing the Taft-Hartley Act 
to favor arbitration. 363 U.S. 574 (1960). Justice Douglas indicated in Gateway 
that the “presumption of arbitrability,” a phrase first used by him in the federal labor 
field, need not be applied in every labor dispute. Agreeing with the Third Circuit, 
Justice Douglas found that section 502 “seriously weakens” the presumption of arbi
trability. See 414 U.S. at 391 (Douglas, J., dissenting).

78. See 414 U.S. at 385-87. It is difficult to ascertain precisely what objective 
standard a union must meet. The court of appeals indicated that the union’s con
tention was objectively meritorious since the foremen had pleaded nolo contendere to 
a charge of criminal violation of safety requirements and since there had been earlier 
complaints about the foremen’s handling of safety matters. 466 F.2d at 1159. The 
Supreme Court found that any possible danger had been alleviated by the temporary 
suspension of the foremen. 414 U.S. at 387. The Court added, however, that the 
application of section 502 would have been doubtful even if the foremen had not 
been suspended. Id.

79. Deferral of decision on whether a subjective or an objective test applies to sec
tion 502 would have been impractical because approval of the subjective test would 
have barred the issuance of the Boys Markets injunction. See 414 U.S. at 385-87.

80. Gateway contended that the Court should interpret section 502 objectively, 
while the union maintained that the interpretation of that section was a spurious issue; 
according to the union, the Third Circuit had adopted neither standard and, conse
quently, decision on the issue was unnecessary. See Brief for Petitioner, supra note 34,
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Aside from section 502, the union sought tangential support for 
its self-help rationale from the Occupational Safety and Health Act 
of 1970 (OSHA)* 81 and the Federal Coal Mine Health and Safety 
Act of 1969.82 Regulation 1977.12(b)(2)83 promulgated under OSHA 
provides in certain limited instances for employee self-help.84 The 
Supreme Court did not examine the regulation’s effect since the sec
tion is consistent with the rights of employees already enunciated in 
section 502, which the Court found to be of no aid to the union.

at 36-39; Brief for Respondents, supra note 20, at 47. In addition, the union con
tended that there was adequate evidence to support an objective finding of danger. 
See id. at 47.

81. 29 U.S.C. §§ 651-78 (1970); see Brief of Respondents, supra note 20, at 46-47.
82. 30 U.S.C. §§ 801-78 (1970); see Brief for Respondents, supra note 20, at 46-47.
83. 29 C.F.R. § 1977.12(b)(2) (1973).
84. Id. The regulation provides that an employee may invoke self-help to correct 

certain specified conditions without fear of subsequent discrimination. The employee 
must go to his employer first to seek a correction of the condition and, in addition, 
will be held to a reasonable man standard both as to the danger perceived and as to 
the necessity of self-help. Id.

85. See §§ 3(5)-(6), 29 U.S.C. §§ 652(5)-(6) (1970).
86. Occupational Safety and Health Act of 1969, § 2(a), 30 U.S.C. § 801(a) (1970).
87. See Brief for Petitioner, supra note 34, at 21; Brief for Respondents, supra note 

20, at 41-44. Justice Douglas, in dissent, maintained that the Coal Mine Act pre
empted the safety field, displacing all agreements to arbitrate safety conditions. 414 
U.S. at 394 (Douglas, J., dissenting). This novel contention was rejected by the 
majority since it was urged by neither party and is without support in either the 
Act itself or in its legislative history. See id. at 380 n.10.

88. Brief for Petitioner, supra note 34, at 34.
89. Brief for Respondents, supra note 20, at 43.
90. See Note, A Case Study of Legislative Implementation: The Federal Coal Mine 

Health and Safety Act of 1969, 10 Harv. J. Legis. 99, 106-07 (1972).
91. See id. at 134-35.
92. See Brief for Respondents, supra note 20, at 43. The Union is not alone in 

asserting the necessity of a self-help provision. See Hearings on H.R. 5680 Before 
the Subcomm, on Labor of the House Comm, on Education and Labor, 92d Cong., 
1st Sess. 67 (1971) (testimony of Bureau of Mines official).

Although OSHA by its terms includes all nongovernmental em
ployees withm its protective jurisdiction,85 the Federal Coal Mine 
Health and Safety Act of 1969 is designed specifically to protect 
coal miners, who are recognized as the coal mining industry’s 
“most precious resource.”86 Both parties referred to the effects of 
the Coal Mine Act in their Supreme Court arguments.87 Gateway 
contended that the Act required that the judgment of employees with 
respect to safety matters be subordinated to the judgment of the 
federal mine inspectors.88 The union countered by pointing out that 
federal enforcement, standing alone, would be inadequate.89 In light 
of the fact that the number of people injured annually in coal mines 
actually has increased since the passage of the Act in 196990 and 
of the lack of cooperation by the mine operators in the full imple
mentation of the Act,91 the union’s assertion that the Act does not 
prohibit self-help is the preferable conclusion.92
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An important effect of Gateway is the Court’s implicit approval 
of lesser standards for the issuance of a Boys Markets injunction. In 
Boys Markets the Court held that before an injunction can issue 
against a union, the district court must consider whether traditional 
equitable requirements have been been met. District courts were 
instructed to examine whether breaches have occurred and will con
tinue to occur or have been threatened and will be committed; whether 
the breaches have caused or will cause irreparable injury to the em
ployer; and whether the employer will suffer more from the denial 
of the injunction than will the union from its issuance.93 Since the dis
trict court in Gateway rejected the union’s contractual and public policy 
arguments, it properly found that breaches of the contract had occurred 
and would recur.94 This finding, however, satisfies only one of the three 
Boys Markets criteria.

93. See Boys Markets, Inc. v. Retail Clerk’s Union, 398 U.S. 235, 254 (1970).
94. See Gateway Coal Co. v. United Mine Workers, 80 L.R.R.M. 2633, 2635 

(W.D. Pa. 1971), rev’d, 466 F.2d 1157 (3d Cir. 1972), rev’d, 414 U.S. 368 (1974).
95. The Boys Markets Court noted that irreparable injury could be found despite 

the possibility of a poststrike award of damages since “an award of damages after a 
dispute has been settled is no substitute for an immediate halt to an illegal strike.” 
398 U.S. at 248.

96. See 80 L.R.R.M. at 2633. Gateway is wholly owned by Jones & Laughlin 
Steel Corp., Chenang Furnace Co., and the Wheeling, Pittsburgh Steel Corp. Id.

97. See Brief of the AFL-CIO as Amicus Curiae, supra note 64, at 28.
98. See 398 U.S. at 239; 80 L.R.R.M. at 2633.
99. See 80 L.R.R.M. at 2633.
100. See 414 U.S. at 387.
101. See United States Steel Corp. v. United Mine Workers, 74 L.R.R.M. 2611 (3d 

Cir. 1970) (commentary on Boys Markets standards).

In applying the second criterion, irreparable injury,95 the Gateway 
district court looked to the effects of the strike not upon the employer, 
Gateway Coal Company, but rather upon Gateway’s owners,96 who 
were not parties to the suit, who were not the miners’ employers, 
and to whom the miners owed no contractual duty. Thus, the record 
does not support the summary finding of irreparable injury to the 
employer. Had the district court looked to the effects upon the 
employer, Gateway Coal Co., it could have found irreparable injury 
only with difficulty, since Gateway’s owners are its customers and 
its customer-owners would be unlikely to take their business else
where as a result of a strike.97 Moreover, coal can hardly be con
sidered a perishable item as was the food in Boys Markets;®8 there
fore, a strike would not result in the spoilage of goods. The summary 
finding of irreparable injury by the district court99 and the unques
tioned acceptance of this finding by the Supreme Court100 indicates 
that the Gateway standard of irreparable injury does not coincide with 
the standard set by the Boys Markets Court.101



288 The Georgetown Law Journal [Vol. 63:275

The district court’s issuance of an injunction was deficient in yet 
another manner, since it did not meet the third Boys Markets condi
tion precedent to an injunction, greater employer harm from denial 
than union harm from issuance. The district court never considered 
the effect of the injunction on the union and therefore could not pos
sibly have decided that Gateway would suffer more than the union. 
Although the precise findings that will be necessary in the future 
before an injunction will issue against a labor union are not clear, 
it is plain that the “narrow” holding of Boys Markets102 has been 
expanded considerably and that a greater number of injunctions based 
upon section 301(a) of the Taft-Hartley Act will emanate from 
the federal courts.103 Moreover, the presumption of enjoinability, 
implicitly approved by the Gateway Court, may undermine the vitality 
of the Norris-LaGuardia Act, an effect the Boys Markets Court care
fully avoided.104

102. 398 U.S. 235, 253 (1970).
103. See Bethlehem Mines Co. v. United Mine Workers, 494 F.2d 726 (3d Cir. 

1974).
104. See 398 U.S. at 253.

The questions answered by Gateway certainly are of consider
able importance, as the Court itself recognized. The Gateway 
decision indicates that the presumption of arbitrability will be 
used to its fullest extent and that it has grown to a presumption of 
enjoinability to be invoked against labor walkouts even if the grievances 
are only arguably arbitrable. Furthermore, the lack of an express 
no-strike clause will not deprive federal courts of jurisdiction to 
enjoin a strike so long as the contract contains a grievance and 
arbitration clause. In addition, an employee’s good faith assertion 
of imminent danger will be insufficient to protect him from discipline, 
unless he can present ascertainable and objective evidence of that 
dangerous condition. Finally, Gateway will have an impact on labor 
relations in general as a consequence of the Supreme Court’s im
plicit recognition that the preconditions to an injunction set forth in 
Boys Markets need not be met.

William J. Strizever
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The Legal Imagination: Studies in the Nature of Legal Thought 
and Expression by James B. White. Boston: Little, Brown & Co., 
1973. Pp. 986.

Before he ever applied for admission to law school, James B. White, 
now a professor at the University of Colorado Law School, stumbled 
upon a moot court argument. He relates that seminal experience in 
the introduction to his new text, The Legal Imagination.1 The moot 
court argument dealt with obscure questions about administrative 
law and the Georgia sales tax. White didn’t fully understand the 
reasoning the young advocates propounded nor did he particularly 
care to understand it. What captivated his imagination was the style 
of what he saw—the controlled but nevertheless profound conflict be
tween the student lawyers. A student of literature, White saw in the 
moot courtroom something that related to his previous experience in 
the humanities. “The resolution of the question,” White writes, 
“seemed to call upon every intellectual skill and insight. Why this 
seems so, I cannot say, but it still does today: one has the feeling 
about a legal argument that it involves everything.”2 Legal argument, 
like literature, invokes the world of mind and experience. Like fine 
poetry, legal argument talks well beyond itself, not only because its 
outcome will have the effect of law but also because it hearkens to 
the past and future of the large and subtle system that produced it— 
a system that, in turn, it reshapes to a great or small degree.

1. J. Whtte, The Legal Imagination: Studies in the Nature of Legal 
Thought and Expression (1973).

2. Id. at xxxiii.

r2S91

Years later White seized upon the resonance he felt in the moot 
courtroom and set about developing a casebook that calls upon 
literature and the techniques of literary criticism to help discover 
something about the law. The result is an interdisciplinary work 
that should revive a sense of wonder at what such an approach can 
accomplish, even in those of us educated in an era when theoretical 
psychology has already established a niche in the study of criminal 
law and when welfare economics and price theory are entrenched in 
the study of nearly everything. I confess a predilection toward 
White’s approach. When I was studying law at Yale Law School, I 
took advantage of the kindness of Robert Penn Warren by sitting in 
on a fiction writing seminar he held for undergraduates. Warren 
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travels with the so-called New Critics, a group of writers who hold 
that close textual analysis will reveal the meaning of literary works. 
Much to my surprise, Warren’s careful analysis of the short stories 
of James Joyce, Flannery O’Connor, and Ernest Hemingway was as 
rigorous, subtle, and yet still beautiful, as the best legal analysis 
I had come upon in law school. The analysis never reduced great 
literature to technicalities; instead, it elevated the art by revealing 
writing’s most soaring effects. Despite the intellectual disdain my 
colleagues and professors at the law school showed for what they 
conceived as the sloppy emotionalism of literature, I began to find 
art influencing my understanding of the law, and law informing and 
shaping in unpredictable ways my nonlegal writing, even my fiction. 
But it was not until I read The Legal Imagination that I even began 
to understand what had happened.

1

White seems to be a New Critic too. Though the New Criticism 
lately has fallen from vogue, White’s use of its techniques and his 
application of its discoveries about language could not be more ap
propriate for the task he sets for himself. He begins by asking the 
student to study the legal language system side by side with other 
ways of talking about events. First, White asks the student to examine 
his personal use of the language and to analyze how his legal training 
may have shaped his mind. “Can you regard yourself with a cold 
enough eye,” he asks, “to see what the infuriated layman at the 
cocktail party means when he explodes at you for being ‘legalistic’ 
or ‘talking like a lawyer again?’ ”3 White wants the student to ask 
himself whether the legal language that has changed his way of 
looking at things is adequate to the task of expressing his full humanity. 
He tries to shake the student with “A Comparative Anthology on 
Death” in which he stacks up the dry language of wills and of life 
and death legal opinions against the eloquence of Dylan Thomas’s 
“A Refusal to Mourn the Death, by fire, of a Child in London” and 
Emily Dickinson’s “The Last Night That She Lived.”4 I’m afraid 
I can imagine a great number of those with whom I went through 
law school failing to shudder at the narrowness of the language they 
speak and write in their work, even under the assault of White’s 
powerful anthology. I can imagine them even scoffing at the sugges
tion that their language might be compared with that of the poets’ 
since their object is so d;fferent. And perhaps that observation 
suggests White’s weakest pedagogical point. He must convince his 

3. Id. at 9.
4. Id. at 94-98.
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students to shake themselves loose from the legal education for at 
least a time if they are to learn anything from the bulk of his text. 
Although the rewards to the student are great if he willingly suspends 
his skepticism at the outset, I’m not sure that anything White’s 
casebook could or does present would convince the prematurely hide
bound 25-year-old of that.

Amid White’s comparison of legal language with other ways of 
writing, he suggests that all language systems are inadequate to ex
press definitively the most difficult and important statements that 
speakers aspire to propound. As Flaubert wrote, “Human language 
is like a cracked kettle on which we beat out tunes for bears to dance 
to, when all the time we are long'ng to move the stars to pity.”5 6 
White thus introduces a seminal idea from the New Criticism, the 
notion that literature uses metaphor, paradox, irony, and ambiguity 
to suspend the reader over an evanescent truth that the author would 
destroy by trying to state explicitlv. “Here a world is created,” writes 
White of Melville’s Billy Budd, “like the one we live in: events are 
critically important, but no one can explain them with certainty. 
Language is made to break down and the burden is shifted to you.”'*  
Writers of literature work at expression by refusing to rely on the 
plain meaning of words. They do their greatest work in the tensions 
between denotation and connotation, between character and caricature, 
between reasonable expectation and its less than complete fulfillment.

5. Quoted in G. Greene, A Sort of Life 189 ( 1971).
6. J. White, supra note 1, at 76. See also C. Brooks, The Well Wrought Urn 

3-21 (1947).
7. J. White, supra note 1, 320-27.

ii
How does this matter to law? White chooses a perfect example 

to indicate how it might matter, a situation with which law must 
deal but cannot handle with precision. He introduces the paradoxical 
case of the insanity defense.7 In its simplest terms, the paradox is 
this: the criminal law rests on the concept of individual responsibility 
(as indeed does all law). The insanity defense is a concession to 
the opposite concept, that some men are not responsible for what 
they do, that forces beyond their control shape their actions. The 
distinction between the sane and the insane must be a clear one 
if the conceptual foundation of the criminal law is to remain solid. 
Yet psychological theory provides no such clear distinction. The 
law seems to be at odds with experience, yet the law cannot concede 
without admitting its own profound invalidity. Of course, White 
offers no solutions to the paradox. He is only pleased to confront the 
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technical experts within our profession with an impossible situation, 
one in which, perhaps, their only recourse is to write literature and 
to be more wise than precise.

White’s casebook suggests that throughout the law there is a tension 
between wisdom and precision. He challenges the student to write 
rules that are both precise and adequate and expects the student to 
fail. For example, assuming that the goal of criminal law is the 
incarceration of dangerous people, White questions its use of precise 
categories such as burglary, theft, and rape. They are specific enough 
to meet the requirements of due process, but White asks the student 
how the categories accomplish the purpose for which they were 
written. He writes that “to make rules in the language of those 
purposes [of the criminal law]—say authorizing detention of those 
who are ‘demonstrably dangerous’—would put in the hands of prosecu
tors and judges and juries more power than any institution should 
have. The insistence upon an impossible form of speech—the label—is 
not accidental or stupid but deliberate, and it has the remarkable 
purpose of limiting the institution.”8 He concludes, in other words, 
that in the case of criminal categories, precision is just a tool of a 
greater, unstated wisdom. “The idea seems to be,” he writes, “that 
there is a control of legal speech very much like ironic control: the 
artificiality of the language is a way of recognizing what cannot be 
said directly. The law both affirms and denies by saying something 
which we all know cannot be sensible. This is a highly sophisticated 
use of an impossible language.”9 This interplay between technique 
and goal—between rulemaking, on the one hand, with its salutary 
effects of predictability and institutional self-discipline, and judgment, 
on the other hand, with its wise approach to justice—White finds 
embodied in the development of common law and equity as co
ordinate systems in Roman and English legal history. He quotes 
British scholar Frederic Maitland as suggesting that no one “has ex
pounded or ever will expound equity as a single, consistent system, 
an articulate body of law. It is a collection of appedixes between 
which there is no very close connexion.”10 Equity, like constitutional 
law in the American legal system, became a means to meet Socrates’s 
objection that the wise and good ruler does not decide matters of 
right and wrong on the basis of rules alone. Equity modified law 
with judgment and proceeded by maxim rather than by mandate. 
In a sense, it was law’s recognition of literature’s insights about 
language.

8. Id. at 611.
9. Id.
10. Id. at 648, quoting F.W. Maitland, Equity (1909).
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Having shown the vulnerability of legal language and the law’s 
recognition of that weakness, White asks the question toward which 
everything preceeding it had built: How can judges, who transform 
rule into judgment, perform their task in light of the conflicting values 
of wisdom and precision? He concludes that mere “rationality” in 
decisionmaking is not enough, for even in a tautological system ra
tionality is problematic.11 The mathematician Godell, for example, 
has shown that every tautological system will produce at least one 
statement that is neither provable nor disprovable by the system’s 
own verification principles. And on a more earthly level, reason 
can easily lead two competent judges to opposite conclusions on a 
point of law, as one of White’s selections suggests.11 12 Efforts to capture 
and define completely the process of legal judgment, White hints, 
appear as ludicrous as Artur Schnabel’s attempts to show through 
metronome markings and other devices on the musical score exactly 
how he played his inspired renditions of Beethoven.13 Law, like 
music or, again, like literature, cannot be precisely codified. Yet 
there are those who, like Schnabel, would try to quantify. For exam
ple, utilitarianism and welfare economics have come together lately to 
produce what could be called a “cost-benefit analysis” method of legal 
decisionmaking. The method derives complicated computations of 
the consequences of alternative decisions, which are then, in effect, 
totaled and recorded. The best of the proponents of that technique, 
men such as Guido Calabresi at Yale and Ronald Coase at the Uni
versity of Chicago, recognize and are wary of a false sense of certainty 
that could result from the quantification scheme. They freely admit 
that even welfare economics faces an epistemological barrier in its 
inability to compare interpersonal utilities and that legal judgments— 
even disregarding the theoretical problem—ineluctably involve non- 
monetizable costs. They leaven their ideas with the humility that 
theirs is only one way of looking at decisions, instructive perhaps, 
but not always dispositive. Their disciples might not be so prudent. 
White, after a passage by Bentham on the utilitarian calculus, suggests 
that the approach might best be understood metaphorically. And 
he questions whether the mechanistic metaphor of calculation has a 
great deal of extended value as applied to the process of judgment 
in the human mind.14

11. See id. at 686-88.
12. See id. at 707-10.
13. See id. at 689.
14. See id. at 697-98.

What the judge does, White writes, might better be likened to the 
poet’s art. The judge’s opinion embodies its meaning, which is more 
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than merely the rule of the case, just as a poem embodies a meaning 
irreducible to a paraphrased moral. The opinion reflects the mental 
process by which it was formed. And as with most writing, the very 
drafting of an opinion is the discovery of its fullness. In other words, 
the judge’s art involves imagination. White quotes Nathaniel Haw
thorne, who wrote, “It is only through the medium of the imagination 
that we can lessen those iron fetters which we call truth and reality 
and make ourselves even partially sensible what prisoners we are.”15 
In an opinion, the judge speaks to the future in a language of and 
with reference to the wisdom of the past just as a poet’s words seem 
to emanate from all the literature that preceded them. What first- 
year law student has not felt the burden of the ages upon him as he 
tries to understand legal opinions that speak in words with centuries 
of inherited meanings that the student cannot hope to infer from 
the context of the opinion?

15. Id. at 757.
16. Id. at 790.

IV

In its widest statement, White’s idea is that the masters of the 
written word, poets and authors, know something about the art of 
writing in general, not merely about fiction and poetry. Therefore, 
their knowledge is as applicable to legal writing as it is to poetry 
and fiction. What they know is how to make an inevitably inadequate 
language approach the expression they want. They teach that language 
operates best when it indicates the unfolding of a meaning and does 
not try to define the meaning statically. In this sense, White wrote 
like a poet when he selected, edited, and explained the passages 
in his casebook, for reading it is like making a series of discoveries
like moving with the progression of narrative climaxes in a novel or 
following the development of a metaphor in poetry.

But my paraphrase of White does him an injustice. He has written 
a casebook that itself is burgeoning metaphor and must be experi
enced to be understood. He does not ask too much of his approach. 
He humbly suggests that the final metaphor of judge as poet ought not 
to be taken as a conclusion, but only as his own personal solution to 
important questions of law and language. He urges the student to 
search for his own metaphors. In this way, White has embodied 
in his book the wisdom of humility that his approach suggests. It 
is humbling indeed that our language works paradoxically when it 
appears most precise and is most deceptive when it appears most 
perfect, humbling that we are left to the agonizing freedom of judg
ment at everv turn. White includes in his casebook a little poem 
by Emily Dicksinson called “Our Little Kinsmen:”16



1974] Book Reviews 295

Our little Kinsmen—after Rain
In plenty may be seen,
A Pink and Pulpy multitude
The tepid Ground upon.

A needless life, it seemed to me
Until a little Bird
As to a Hospitality
Advanced and breakfasted.

As I of He, so God of me
I pondered may have judged,
And left with little Angle Worm
With Modesties enlarged.

White leaves the willing student perhaps with modesties enlarged 
and perhaps with a slightly better sense of how words work, and he 
leaves me definitely with a new outlook on the process of law that 
makes it easier for me to understand my love of it as a richly human 
affair.

Jack Fuller*

• Legal affairs writer, The Chicago Tribune; Instructor in Writing, The Medill 
School ot Journalism, Northwestern University. B.S.J., Northwestern University; J.D., 
Yale University.
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A Writer’s Capital by Louis Auchincloss. Minneapolis: University 
of Minnesota Press, 1974. Pp 160. $7.95.

Among a limited number of persons, Louis Auchincloss has acquired 
a reputation as an imaginative and enterprising administrator of 
estates; among a larger number he has achieved a certain eminence 
as a novelist. Yet neither of these facts alone has made Auchin
closs an object of fascination; it is their presence in tandem that has 
done so. “People ask me,” Auchincloss has said, “how I manage to write 
and practice. Sometimes I think it is the only thing about me that 
interests them.”1 Auchincloss’s simultaneous maintenance of two 
careers may be an object of special wonder for lawyers, whose voca
tions have swallowed up their avocations, or for law students, learn
ing to adjust to a profession that seems never to give one time enough 
to read, let alone to write. Does Auchincloss merely glide through 
his law practice, jotting down notes for stories? Does he write on 
the subway or sneak away after dinner? Or is he like Wallace 
Stevens, a man with two opposed sensibilities, yielding to one by day 
and the other by night?

1. L. Auchincloss, A Writer’s Capital 125 (1974).
2. Id.
3. Id.
4. Id. at 15.

In A Writers Capital, an autobiography of his early life, Auchin
closs does not explicitly explore these questions. He is not interested 
in them and is a little annoyed by their persistence. He has ceased 
to think of himself as a “lawyer” or a “writer”; he has simply been 
“doing what I was doing when I was doing it.”2 But he talks in
terestingly, at times delightfully, about the “peculiar shell that over 
the years I have managed to manufacture for myself,”3 and his 
account produces not only a fascinating narrative but also some of 
his best writing in years.

I
Auchincloss’s social background is something he believes his critics 

have misunderstood. He finds criticism that he has confined his 
fiction “to too small a world” incomprehensible4 and dislikes being 
classified as a novelist of “old New York” or “upper-class society.” 
It is patently clear, though, that one cannot seriously consider 
Auchincloss apart from his heritage, however one views it. Auchincloss’s 
heritage gives his novels and short stories their ambience and has 
enabled Auchincloss to give us our most sophisticated, ironic, and 

[297]
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complex portraits of the Eastern urban upper classes. Auchin- 
closs’s social background has not been monolithic. The separate 
branches of his family have been dour and ambitious, or dowdy 
and embittered, or “sport-loving, card-playing, smartly dressed, 
unintellectual wordly-wise, yet at the same time simple, affectionate, 
easily homesick, scornful of lugs, a touch naive, charming.”3 Nor 
has his background, he feels, been provincial and confining, although 
there have been times when Auchincloss has seen “two cousins . . . 
lunching together at a club” and thought that perhaps “there is 
a dull, brownstone New York.”5 6 He would have us beheve that 
this heritage has not failed to embrace ample varieties of the human 
condition and that Auchincloss, his kin, clan, and social circle cannot 
be lumped together in one mold.

5. Id. at 14.
6. Id. at 15.
7. Id. at 17, 31-32.

Notwithstanding the professed diversity of his background, Auclr’n- 
closs finds emerging within it common characteristics—a sense of pride 
in and continuity with the past; a keen interest in style, in subtleties 
of thought and taste; a clannishness and self-consciousness, denying 
homogeneity and exclusiveness while laboring to preserve them: and 
persistent innuendos of anti-Catholicism and anti-Semitism. Hi#s back
ground has, as he concedes, not been “representative of the population 
of the United States”7 and for this reason lends itself to closer 
sociological analysis. Auchincloss has undertaken to analyze it, al
though perhaps not always deliberately. Its social artifacts—th? N^w 
England boarding school, the summer “watering place,” the elite 
“Wall Street” law firm, the museums of the arts, the debutante party- 
have been given full and rounded treatment in Auchincloss’s fiction. 
If not always treated svmpathetically, they have persistently been 
treated seriously. Were he nothing else, Auchincloss would be one of 
our leading social historians.

II
In A Writers Capital, however, Auchincloss has tried to treat his 

heritage as more than a sociological curiosity. It has been, through 
its customs, prejudices, and pressures, the shaping force of his joint 
careers and has both formed the composition of and provided the 
motivation for his “peculiar shell.” Auchincloss seems to have 
possessed in his early life an inclination to observe rather than to 
participate, to recoil from approved “masculine” activities such as 
sports or business, and to see himself as an outsider. He relates numer
ous incidents manifesting this inclination: a sense, on greeting his 
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commuter father at a Long Island railroad station, that the elder 
Auchincloss was “a hostage from the inexorable city that made a 
dull misery of the lives of men,”8 and that this eventually was to be 
his fate, a sudden impulse to study abroad after prep school, rather 
than go to an Ivy League college;9 a frantic bitter immersion in 
“grade-grubbing” in order to distinguish himself at prep school;10 
a feeling of accomplishment at not taking practical courses at Yale;11 
a longstanding resentment that his mother “could afford to be a 
dilettante,” whereas he was fated to “drown in the dark dull sea of 
American male life.”12

Writing became intertangled with those inclinations. Auchincloss’s 
first stories were attempts to get extra credit in courses at Groton, 
just as his reading there was largely “sullied by the compulsion to 
obtain high grades.”13 An English teacher, Malcolm Strachan 
(later the model for Brian Aspinwall in The Rector of Justin14) in
troduced Auchincloss to the concept of reading for pleasure rather 
than for “distinction seeking.”15 At Yale, Auchincloss contributed to 
the Yale Literary Magazine, wrote a novel, and generally “steerfed] 
clear of [more orthodox] campus activities.”10 His novel, ultimately 
rejected by Scribner’s, was read by his parents. His mother “antic
ipated that ‘the friends’ would deplore the vulgatrity of the society 
parts”; his father “thought it would do me no good if I ever went 
downtown to work.”17

With the novel’s rejection, Auchincloss suddenly recoiled into 
himself: “What in the name of all that was holy did the likes of me 
think I was up to . . . writing a novel, when all the while I knew 
that . . . my serious destiny as a man, was to become a lawyer?”18 
In “an act of expiation followed by a consecration of myself to a 
‘serious career,’ ”19 Auclrncloss resolved to apply to law school with
out completing his undergraduate studies. He enrolled at Virginia, 
wrote one-half of a second “abortive” novel, and “gravely pledged 
to mvself that I would not write a word of fiction while at law 
school.”20 The legal profession emerged, even before undertaken,

8. Id. at 21.
9. Id. at 67.

10. Id. at 48-49.
11. Id. at 70.
12. Id. at 73. See chIso id. at 21,, 28.
13. Id. at 54.
14. L. AuCHINCLOSS, Rector of Justin (1964).
15. L. AuCHINCLOSS, supra note 1, at 58.
16. Id. at 70.
17. Id. at 80.
18. Id.
19. Id.
20. Id. at 81.
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as a counterweight to writing. It was part of the dark, downtown 
masculine world to which Auchincloss, in penance, was going to 
harness himself.

The law, however, refuted its convenient classification. Auchin
closs actually liked studying law. The cases and experiences seemed 
“fraught with possibilities” and to touch some “fundamental of 
human relations”;21 the language of judges such as Cardozo or Holmes 
fired his imagination.22 The law was language, a case a short story23 
and writing a case comment for the law review could be likened to 
writing a sonnet.24 Not only was Auchincloss a stimulated law stu
dent, he was also a successful one. After graduation he obtained a 
job at Sullivan & Cromwell on the basis, he firmly believed, of his 
own aptitude rather than of his social qualifications.25 The down
town world was not as dull or as oppressive as he had thought.

21. Id. at 84-85.
22. Id. at 85-86.
23. Id. at 86.
24. Id. at 88.
25. Id. at 89.
26. A. Lee, Indifferent Children (1947).
27. L. Auchincloss, supra note 1, at 113-14.
28. L. Auchincloss, The Injustice Collectors (1950).
29. L. Auchincloss, supra note 1, at 115.
30. Id.

From this point on a symbiotic relationship between writing and 
law developed for Auchincloss. After a four-year interlude during 
the Second World War, which Auchincloss spent in the Navy, he 
returned to Sullivan & Cromwell and published his first novel, 
The Indifferent Children,26 but because of pressure from his parents 
and his still unresolved doubts about the fusion of his two careers, 
he published under a pseudonym.27 With the relative success of 
The Indifferent Children, however, he abandoned the pseudonym, and 
The Injustice Collectors,28 a group of short stories, appeared in 1950 
under his own name. Writing the stories “at nights, on weekends, 
even in the office,”29 he had found “a new confidence.”30

Anticipation of the eventual necessity of making a choice between 
his two professions, however, made him anxious. He did not want 
to become involved in the competition for partnerships at Sullivan 
& Cromwell; partnership was too consuming a responsibility. At 
the same time he did not want to be financially dependent on his 
parents, which would have been the result of full-time devotion to 
a writing career. For a time his ambivalence toward a partnership 
drove him out of practice altogether, but, after two years devoted 
entirely to writing, he learned that full-time writing increased his 
writing hours, but not the quantity or quality of his product.
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In 1954 he returned to another firm, Hawkins, Delafield & Wood, 
with whom he has been affiliated since 1954. Now he practices 
law and writes when and where he can.31 Law has functioned as 
“the particular step on which I ‘ought’ to be standing in the moving 
stairway of life”;32 whenever Auchincloss has felt “a happy sense 
of belonging,”33 he has begun to write.

Ill
A Writers Capital records one individual’s efforts to resolve the 

ambivalent feelings within himself and toward his peers; it also 
describes an observer’s attempts to come to terms with a participant- 
oriented world whose values he is not prepared to reject. Along the 
way, Auchincloss introduces us to the kindred spirits he has found 
among famous persons: Cardozo, his first leader and guide;34 Holmes, 
whose “lean, clean prose” formed an antidote once Cardozo’s style be
gan to seem labored;35 Noel Dowling, a Columbia law professor who 
made law into philosophy, psychology, sociology;30 Learned Hand, 
“the greatest human being that it has ever been my privilege to 
know,”37 who served as a model for Francis Prescott, the “complex, 
arrogant, witty, cynical”38 rector of Justin. Auchincloss’s affinity for 
Cardozo, Holmes, and Hand is not striking. These men have touched 
the lives of countless aspiring lawyers of Auchincloss’s generation, 
especially those practicing in New York. More indicative of Auchin
closs’s unique perspective are his tributes to three women who were 
friends of his family—Ruth Draper, a monologist, Amélie Rives, a 
novelist, and Aileen Tone, who had been Henry Adams’s companion 
in his last years.39

From the diverse characters of Auchincloss’s real and fictional 
worlds, a composite emerges with which he seems to feel a special 
kinship. The characters are artistic by temperament, imaginative, 
emotive, dramatic. They have difficulty finding their places in the 
“real world”—if men, because of occupational pressures, if women, 
because of social conventions. They have striking abilities, in the 
form of high intelligence or great beauty or memorable talent or 
charm, but seem fragile and vulnerable. They are apt to convert 
apparently trivial or mundane issues into high moral struggles. Their

31. Id. at 125.
32. Id. at 107.
33. Id.
34. Id. at 86.
35. Id.
36. Id. at 87.
37. Id. at 35.
38. Id. at 36.
39. See id. at 129-54.
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stock in trade is the quixotic gesture. They learn about the ironies 
of life the hard way, through hoping or caring too much, and cherish 
ideals that are revealed as illusions. Auchincloss’s portraits of 
Draper, Rives, and Tone suggest such a composite; Ruth Draper 
was ‘‘more natural in her monologues than out of them”;40 Amélie 
Rives was “beautiful but detached”;41 Aileen Tone was “a special 
presence, a reminder that one did not have to live exclusively in 
the world of immediate experience.”42 In turn, one is made to feel 
that each woman thought of Auchincloss as Amélie Rives once de
scribed him: one whose “will and brain are concentrated on his 
study of law, but—his whole heart isn’t in it.”43

IV
Auchincloss has been writing professionally for over 20 years. 

Had he become a Supreme Court Justice, he would have been ac
corded an anniversary issue. A Writers Capital is in a similar spirit: 
it symbolizes a rough stocktaking and summing up. Although critics 
of Auchincloss’s literature have commonly noted the self-consciousness 
of his protagonists and the ironic tone of his work, on only a few 
occasions has he given readers the opportunity to see that these 
same qualities are apparent when he writes of himself. An episode 
related in A Writers Capital provides one such occasion. Auchincloss 
had traveled to Europe as a youth and had driven his parents to dis
traction in a frantic search for “culture.” A few years ago, on a flight 
to Paris, Auchincloss noticed that the plane was passing over Brittany 
and caught sight of a cathedral spire. The enthusiasm of the teenage 
aesthete returned: “See, it’s over there,” he exclaimed to 1rs “under
standably confused” airplane companion. “That spire. Mont-Saint- 
Michel and Chartres!”44

This ability to express through an ironic incident the texture of 
a character might have made Auchincloss a great parodist, but we 
ought to be satisfied with him as he is. Despite not having entirely 
lost a certain uneasiness about “place” and despite never having 
made a definite choice between his professions, he has done very 
well indeed in both; few could do as well in either. He remains 
self-conscious about the “society” of his heritage, more moved by 
Henry Adams’s “cynicism” than by “Holmes’s speeches on the need 
for war to keep a nation virile,”43 and somehow not serene despite

40. Id. at 129.
41. Id. at 139.
42. Id. at 144.
43. Id. at 142.
44. Id. at 65.
45. Id. at 147.
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having “clear[ed] away the cobwebs of fears that had obsessed 
me.”46 We should not begrudge him these things, for they are a 
partial source of his strength as a social historian and novelist. In 
his mellow, revealing, entertaining autobiography, he is writing 
well, out of pride and, perhaps, out of contentment. May this mood 
last.

46. Id. at 125.
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