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ADMISSIBILITY OF CONFESSIONS IN FEDERAL 
PROSECUTIONS: IMPLEMENTATION OF 
SECTION 3501 BY LAW ENFORCEMENT 
OFFICIALS AND THE COURTS

Daniel Gandara*

In response to public concern over a rising national crime rate 
and President Johnson’s call for legislation promoting more effective 
crime control, Congress enacted the Omnibus Crime Control and 
Safe Streets Act of 1968.* 1 One of the most controversial provisions 
of the Act is codified as section 3501 of title 18 of the United States 
Code,2 which deals with the admissibility of confessions in criminal 
prosecutions brought by the United States and the District of Co
lumbia. In enacting section 3501, Congress sought to reverse the 
Supreme Court decision in Miranda v. Arizona3 and to revive the 

• Deputy City Attorney, Los Angeles, California. B.A., 1970, University of 
California at Los Angeles; J.D., 1974, Harvard University.

The author wishes to thank James Vorenberg, Professor of Law, Harvard Univer
sity, for his guidance in the preparation of this article.

1. Pub. L. No. 90-351, 82 Stat. 197 (codified in scattered sections of 5, 18, 28, 
42, 47 U.S.C.). See generally A. Breckenridge, Congress Against the Court 
(1970); F. Graham, The Due Process Revolution: The Warren Court’s 
Impact on Criminal Law (1970). Some of the more important provisions of 
the Act authorized federal grants to states for the improvement of state and local 
law enforcement agencies, of standards dealing with the use of electronic sur
veillance equipment, and of firearms control. See Omnibus Crime Control and 
Safe Streets Act of 1968, Pub. L. No. 90-351, §§ 201-05, 301-07, 401-06, 801-03, 
901-07, 82 Stat 198 (codified in scattered sections of 5, 18, 42 U.S.C.).

2. 18 U.S.C. § 3501 (1970).
3. 384 U.S. 436 (1966). The Supreme Court in Miranda announced broad 

constitutional rules governing police interrogation and the admissibility of confes

[305]
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pre-Miranda voluntariness test for the admissibility of confessions.4 
Congress also sought to modify the Court’s 1957 decision in Mallory 
v. United States5 and thus to diminish the impact of delays in 
arraignment on the admissibility of confessions.6

sions. The Court held that “the prosecution may not use statements, whether 
exculpatory or inculpatory, stemming from custodial interrogation of the defendant 
unless it demonstrates the use of procedural safeguards effective to secure the 
privilege against self-incrimination.” Id. at 444. The Court also delineated certain 
minimum procedural safeguards:

[The person in custody] must be warned prior to any questioning that 
he has the right to remain silent, that anything he says can be used against 
him in a court of law, that he has the right to the presence of an attorney, 
and if he cannot afford an attorney one will be appointed for him prior 
to any questioning if he so desires. Opportunity to exercise the rights 
must be afforded to him throughout the interrogation.

Id. at 479. However, the opinion specified that the person in custody “may waive 
effectuation of these rights, provided the waiver is made voluntarily, knowingly 
and intelligently.” Id. at 444.

4. See S. Rep. No. 1097, 90th Cong., 2d Sess. 51 (1968). In many cases decided 
prior to Miranda, the Court had applied a voluntariness standard to determine the 
admissibility of confessions. See, e.g., Haynes v. Washington, 373 U.S. 503 (1963); 
Crooker v. California, 357 U.S. 433 (1957); Chambers v. Florida, 309 U.S. 227 
(1940). In determining the voluntariness of a confession, the Court considered, 
among other things, the use of physical force or threats, psychological abuse, and 
the peculiar characteristics or deficiencies of the individual. See, e.g., Haynes v. 
Washington, 373 U.S. 503, 513 (1963) (physical or psychological coercion); Lynumn 
v. Illinois, 372 U.S. 528, 534 (1963) (individual weakness or incapacity); Reck 
v. Pate, 367 U.S. 433, 441-42 (1961) (physical deprivation such as lack of sleep 
or food); Payne v. Arkansas, 356 U.S. 560, 567 (1958) (threats or imminent danger).

The Court first moved away from the voluntariness test in Escobedo v. Illinois. 
378 U.S. 478 (1964). The Court in Escobedo rejected the admission of inculpatory 
statements because the defendant had been denied his sixth amendment right to 
consult with requested counsel during police interrogation. See id. at 490-91; 
O. Stephens, The Supreme Court and Confessions of Guilt 122 (1973).

5. 354 U.S. 449 (1957). In Mallory the Supreme Court held that the delay 
in bringing Mallory before the commissioner for arraignment was an “unnecessary 
delay” under rule 5(a) of the Federal Rules of Criminal Procedure and that a 
confession extracted during that delay was inadmissible as a product of an “unlaw
ful detention.” 354 U.S. at 455-56; see Fed. R. Crim. P. 5(a). See also McNabb 
v. United States, 318 U.S. 332, 343 (1943) (confession obtained from defendant 
during period of unnecessary delay between arrest and arraignment inadmissible); 
O. Stephens, supra note 4, at 81-89; Hogan & Snee, The McNabb-Mallory Rule: 
Its Rise, Rationale and Rescue, 47 Geo. L.J. 1 (1958).

6. See 18 U.S.C. § 3501(c) (1970).
7. During the 10 years between the Mallory decision and the enactment of 

section 3501, there had been several attempts to pass both anti-ATallory and anti
Miranda legislation. See O. Stephens, supra note 4, at 81-89. In 1967 Congress 
enacted as part of the District of Columbia Crime Bill section 140(a) of title four 
of the District of Columbia Code, which authorizes the police to delay arraignment

Miranda and Mallory had provoked sharp criticism from many 
members of Congress. Some in Congress believed that these deci
sions had made it more difficult for law enforcement officials to 
obtain confessions and were, therefore, an impediment to effective 
crime control and a primary reason for the rising crime rate.7 Even
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though a congressional attempt to “overrule” a constitutional decision 
by the Supreme Court is of doubtful constitutional validity,8 many 
in Congress supported section 3501 in the hope that it would cause 
a re-examination of Mirandas bases.9 The congressional supporters 
thought that by the time the constitutionality of section 3501 was 
argued, the Supreme Court would be willing to reconsider or reverse 
its decision in Miranda.10

for three hours for the purpose of interrogation. See D.C. Code Ann. § 4-140(a) 
(1973); Act of Dec. 27, 1967, Pub. L. No. 90-226, 81 Stat. 735. Senator Sam Ervin 
introduced a constitutional amendment designed to overrule the Miranda decision. 
See S.J. Res. 22, 90th Cong., 1st Sess. (1967), reprinted in 113 Cong. Rec. 1173-74 
(1967); 112 Cong. Rec. 16777-78 (1966) (remarks of Senator Ervin).

8. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (dictum).
9. See S. Rep. No. 1097, supra note 4, at 41-42, 46-51.
10. See id. at 51.
11. See Mallory v. United States, 354 U.S. 449, 451 (1957); S. Rep. No. 1097, 

supra note 4, at 40 (testimony of Judge Holtzoff). The close relationship between 
the prompt presentment requirement of rule 5(a) and the constitutionally protected 
rights of individuals has led some to declare that the Mallory rule is constitutionally 
grounded. See Comment, Developments in the Law—Confessions, 79 Harv. L. Rev. 
935, 987 & n.17 (1966). However, authorities are in general accord that the Mallory 
rule is statutorily based and applicable to federal courts only. See J. Wigmore, 
Evidence in Trials at Common Law § 862a, at 599 & n.7 (Chadbourn rev. 1970).

12. See, e.g., United States v. Marrero, 450 F.2d 373, 379 (2d Cir. 1971) (Friendly, 
J., concurring), cert, denied, 405 U.S. 933 (1972); United States v. Robinson, 439 
F.2d 553, 574 n.18 (D.C. Cir. 1970) (McGowan, J., dissenting); United States v. 
Barber, 291 F. Supp. 38, 41 (D. Neb. 1968); Commonwealth v. Ware, 438 Pa. 
517, 523, 265 A.2d 790, 793 (1970); A. Breckenridge, supra note 1, at 95-107; 
O. Stephens, supra note 4, at 140-45; Note, Police Interrogation of Suspects: The 
Court Versus the Congress, 57 Cal. L. Rev. 740 (1969); Note, Title II of the 
Omnibus Crime Control Act: A Study in Constitutional Conflict, 57 Geo. L.J. 438 
(1968); Recent Statute, Title II of the Omnibus Crime Control and Safe Streets Act 
of 1968, 82 Harv. L. Rev. 1392 (1969).

13. The Court has on two occasions cited section 3501 in footnotes. See Keeble 
v. United States, 412 U.S. 205, 207 n.3 (1973) (referring to lower court’s conduct 
of voluntariness hearing pursuant to section 3501); Lego v. Twomey, 404 U.S. 
477, 486 n.14 (1972) (noting that section 3501 was inapplicable to proceeding 
under consideration).

Only the attempt to reverse Miranda raises constitutional ques
tions; the provisions in section 3501 that change the effect of delay 
in presentment on the admissibility of confessions do not raise con
stitutional problems. Those provisions constitute congressional modi
fication of a decision that was not rooted in the Constitution but 
rather was a judicial application of a rule that Congress was free 
to alter or abolish.11 Thus, it is unlikely that a challenge to those 
provisions of section 3501 will be considered by the Court.

Although section 3501 has stimulated a considerable amount of 
speculation and discussion by courts and commentators,12 the Su
preme Court has not yet ruled on the constitutionality of the anti- 
Miranda provisions of the section,13 primarily because police, federal 
prosecutors, and courts have continued to observe and apply the 
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Miranda requirements. However, the Supreme Court recently has 
shown its willingness to re-examine the exclusionary effect of Mi
randa,14 and this development might stimulate a test of the constitu
tionality of section 3501 by federal law enforcement officials and 
courts in the future.

14. In Michigan v. Tucker the Court held that the testimony of a witness, whose 
identity was obtained from statements made by the defendant after he received 
defective Miranda warnings, was admissible in the defendant’s trial. 417 U.S. 433, 
450-451 (1974). Although the Court carefully limited its decision to the facts of 
the case, the Court’s analysis is significant in two respects. The Court viewed 
as separate questions “whether the police conduct complained of directly infringed 
upon respondent’s right against compulsory self-incrimination,” or “whether it instead 
violated only the prophylactic rules developed to protect that right.” Id. at 439. 
Further, the Court showed a willingness to refrain from excluding evidence where 
the deterrent effect on future police conduct is not significantly augmented. Id. at 
446-47.

15. Cf. Note, Judicial Legerdemain: 18 U.S.C. J 3501 Pulled From Miranda's Hat, 
42 Fordham L. Rev. 425 (1973); Note, The Six-Hour Delay: A Confession Killer, 
33 U. Pitt. L. Rev. 341 (1971); Comment, Fifth Amendment Privilege in Criminal 
Tax Investigations: Miranda and the Omnibus Crime Act, 42 Temp. L.Q. 255 (1969); 
3 St. Mary’s L.J. 103 (1971).

16. 18 U.S.C. § 3501 (1970); see Government of Virgin Islands v. Williams, 
306 F. Supp. 1104, 1106 (D.V.I.), affd on other grounds, 438 F.2d 1085 (3d 
Cir. 1971) (district court held section 3501 inapplicable to Virgin Islands in absence 
of ruling by higher court); People v. Whisenant, 19 Mich. App. 182, 188, 172 
N.W.2d 524, 527 (1969) (trial court reversed for admitting confession admissible 
under section 3501 but defective under Miranda; section 3501 inapplicable to 
state court proceedings); Commonwealth v. Rennett, 439 Pa. 34, 38-39, 264 A.2d 
706, 708 (1970) (trial court reversed for admitting confession defective under 
Miranda; section 3501 inapplicable to state court proceedings); Commonwealth v. 
Ware, 438 Pa. 517, 519, 523, 265 A.2d 790, 792-93 (1970) (confession held 
inadmissible for failure to give Miranda warnings at commencement of question
ing; section 3501 inapplicable to state court proceedings).

The scope of section 3501, even if fully effectuated, extends to only seven 
percent of the total number of criminal prosecutions in the United States. See 
N.Y. Times, June 20, 1968, § 1, at 23, col. 5 (statement of President Johnson 
upon signing the Omnibus Crime Control Act of 1968).

Despite the crucial nexus between the actions of both law en
forcement officials and lower courts and Supreme Court review of 
the constitutionality of section 3501, little effort has been made to 
measure the actual impact of section 3501 on law enforcement and 
the law governing the admissibility of confessions in federal pros
ecutions.15 This article, therefore, will describe the actual im
plementation of section 3501 by law enforcement officials and by 
courts and will analyze in detail the practical effect of the congressional 
attempt to overrule the Miranda decision.

The Statutory Scheme

Section 3501 applies only to ‘criminal prosecutions brought by 
the United States or by the District of Columbia”; it does not govern 
the admissibility of confessions in state courts.16 The admissibility 
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of confessions in state prosecutions continues to be governed by 
the Miranda decision.17 However, if section 3501 were upheld by 
the Supreme Court, a state court that complied with the requirements 
of section 3501 presumably would not be reversed for failure to meet 
the requirements of Miranda18 since state courts are not held to a 
stricter standard than are federal courts in the admission of confes
sions.19 In contrast, the Mallory decision has never been applicable 
to the states because it deals only with the judicial interpretation of 
rule 5(a) of the Federal Rules of Criminal Procedure.20

17. See People v. Whisenant, 19 Mich. App. 182, 188, 172 N.W.2d 524, 527 (1969); 
Commonwealth v. Ware, 438 Pa. 518, 519, 265 A.2d 790, 792 (1970); note 16 
supra.

Two states, however, have made section 3501 part of their state law. See Ariz. 
Rev. Stats. Ann. § 13-1599 (Supp. 1973); Indiana Code § 35-5-5 (1971). See also 
Ariz. R. Crim. Proc. 4.1(c) (Supp. 1973) (permitting 24-hour delay before present
ment ).

18. Note, Police Interrogation of Suspects: The Court Versus the Congress, 57 
Cal. L. Rev. 740, 749-50 (1969).

19. See Miranda v. Arizona, 384 U.S. 436, 463-64 & n.33 (1966); Malloy v. Hogan, 
378 U.S. 1, 6-8, 10-11 (1964).

20. See Mallory v. United States, 354 U.S. 449, 451 (1957); Fed. R. Crim. P. 5(a).
21. 378 U.S. 368 (1964); 18 U.S.C. § 3501(a) (1970).
22. Federal district courts uniformly follow the procedure set forth in subsection (a) 

where voluntariness is in issue. See 18 U.S.C. § 3501(a) (1970); e.g., United States v. 
Maxwell, 484 F.2d 1350, 1352 (5th Cir. 1973) (per curiam); United States v. Adams, 
484 F.2d 357, 362 (7th Cir. 1973); United States v. Barnes, 464 F.2d 828, 831 (D.C. 
Cir. 1972); United States v. Arcediano, 371 F. Supp. 457, 466 (D.N.J. 1974); Stead
man v. United States, 311 F. Supp. 207, 208 (E.D. Tenn. 1969) (mem.).

23. 18 U.S.C. § 3501(a) (1970).
24. See Miranda v. Arizona, 384 U.S. 436, 467 (1966); note 4 supra and accom

panying text. But see Recent Statute, supra note 12, at 1396 (“the Court did not 
expressly reject ‘voluntariness’ as a standard [in Miranda]; rather it substituted specific 
tests for determining voluntariness”).

The Court in Miranda expanded the procedural safeguards required by Escobedo v. 
Illinois, in which the Court first moved away from the voluntariness test. See 378 
U.S. 478, 490-91 (1964); note 4 supra. In Escobedo the Court rejected the admis
sion of the inculpatory statements at issue not because they were a product of coercion 
and therefore involuntary, but because they were obtained in the absence of certain 
procedural safeguards. 378 U.S. at 490-91. This reliance on procedural safeguards 
rather than on a more flexible due process analysis was reaffirmed by the court in 
Miranda. See 384 U.S. at 444.

Subsection (a) of section 3501 codifies the procedure for determin
ing voluntariness that was approved by the Supreme Court in 
Jackson v. Denno.21 Under that procedure the trial judge first de
termines whether the confession sought to be admitted was made 
voluntarily.22 If the confession was voluntary, subsection (a) broadly 
declares that it shall be admissible in evidence.23 24 Thus, the sub
section attempts to revive the traditional due process voluntariness test 
expressly rejected by the Supreme Court in Miranda.21

Subsection (b) of section 3501 directs the trial judge to base its 
determination of voluntariness on consideration of “all the circum
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stances surrounding the giving of the confession” and lists five factors 
to be considered by the trial judge.25 These five factors are analogous 
to the prerequisites to the admissibility of confessions established in 
Miranda and Mallory,26 but subsection (b) provides that “[t]he 
presence or absence of any of the above-mentioned factors to be taken 
into consideration by the judge need not be conclusive on the issue 
of voluntariness of the confessions.”27 Under section 3501 the deter
mination of voluntariness, and thus the admissibility of a confession, 
is left entirely to the discretion of the trial judge. A judge might 
find a confession to be voluntary and admissible even though it 
was not obtained in full compliance with the constitutional safeguards 
of Miranda.

25. 18 U.S.C. § 3501(b) (1970). The factors include:
(1) the time elapsing between arrest and arraignment of the defendant making 
the confession, if it was made after arrest and before arraignment, (2) whether 
such defendant knew the nature of the offense with which he was charged 
or of which he was suspected at the time of making the confession, (3) whether 
or not such defendant was advised or knew that he was not required to 
make any statement and that any such statement could be used against him, 
(4) whether or not such defendant had been advised prior to questioning of 
his right to the assistance of counsel; and (5) whether or not such defendant 
was without the assistance of counsel when questioned and when giving such 
confession.

Id.
26. See Miranda v. Arizona, 384 U.S. 436, 444 (1966); Mallory v. United States, 

354 U.S. 449, 455 (1957). Subsection (b) does not mention the waiver requirement 
of Miranda. See Miranda v. Arizona, 384 U.S. 436, 444 (1966); 18 U.S.C. § 3501(b) 
(1970).

27. 18 U.S.C. § 3501(b) (1970).
28. See J. Wigmore, supra note 11, § 862a, at 623. In Mallory v. United States 

the Supreme Court emphasized that the prompt presentment requirement of rule 5(a) 
is an important procedural safeguard whose aim is to prevent the utilization of coercive 
interrogation methods by the police. 354 U.S. 449, 452-53 (1957); see Fed. R. Crim. 
P. 5(a). The Court characterized rule 5(a) as “the procedure devised by Congress 
for safeguarding individual rights without hampering effective law enforcement.” 354 
U.S. at 453. Acknowledging that the presentment requirement need not be applied 
mechanically and that certain circumstances might justify a delay in presentment, the 
Court nevertheless emphasized that the purpose of a delay could not be to give the 
police an opportunity to extract a confession. See id. at 455.

29. 18 U.S.C. 3501(b)(1) (1970).
30. Id. § 3501(c).

Under the Mallory rule confessions made during an “unnecessary 
delay” in bringing a suspect before a magistrate are to be excluded 
automatically.28 Section 3501(b)(1) attempts to change this rule 
and to make delay only a factor to be considered by the trial judge 
in determining the voluntariness of a confession.29 In addition, 
section 3501(c) proscribes the use of a delay between arrest and 
arraignment as the sole basis for inadmissibility if the confession is 
voluntary and is given within six hours after arrest or other detention.30 
Although somewhat ambiguous, subsections (b)(1) and (c) to
gether provide that a confession otherwise voluntary and made within 
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six hours is admissible without reference to delay31 and that a con
fession made after a delay of more than six hours may be admissible 
if the trial judge determines that the confession is voluntary in 
view of “all the circumstances” surrounding the confession.32

31. See United States v. Halbert, 436 F.2d 1226, 1234 (9th Cir. 1970).
32. But see J. Wigmore, supra note 11, § 862a, at 623 (confession obtained after 

six-hour delay per se inadmissible under rule 5(a)).
33. Miranda v. Arizona, 384 U.S. 436, 444 (1966).
34. 18 U.S.C. § 3501(d) (1970).
35. See A. Breckenridge, supra note 1, at 72-94; S. Rep. No. 1097, supra note 4; 

Comment, supra note 15, at 271; cf. United States v. White, 417 F.2d 89, 92 (2d 
Cir. 1969), cert, denied, 397 U.S. 912 (1970) (defendant argued that confession admis
sible under Miranda was inadmissible under section 3501; court held section 3501 not 
stricter than Miranda).

36. 384 U.S. at 478; see United States v. Pauldino, 487 F.2d 127 (10th Cir. 1973); 
18 U.S.C. § 3501(d) (1970).

37. See 384 U.S. at 444; 18 U.S.C. §§ 3501(d), (e) (1970).
38. N.Y. Times, June 20, 1968, § 1, at 23, col. 5 (statement of President Johnson 

upon signing the Act); see Pub. L. No. 90-351. 82 Stat. 197 (codified in scattered 
sections of 5, 18, 28, 42, 47 U.S.C.).

39. Id.

In Miranda the Supreme Court limited the application of its 
procedural safeguards to situations involving custodial interrogations 
and defined custodial interrogation as “questioning initiated by law 
enforcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way.”33 
Subsection (d) similarly limits the application of section 3501 to 
custodial interrogations and defines custodial interrogation as in
terrogation while a person is “under arrest or other detention.”34 
Unless the definition of custodial interrogation in subsection (d) is 
intended to have a narrower meaning than the Miranda definition— 
and nothing in the legislative history supports that view—subsection 
(d) in effect codifies the rule under Miranda.35 Subsection (d) 
assures the admissibility of volunteered statements, the primary con
cern of the Miranda Court.36 In addition, subsection (e) defines the 
term “confession” for purposes of section 3501 and, like subsection 
(d), codifies the law under Miranda.37

Implementation by Law Enforcement Officials

Upon signing the Omnibus Crime Control and Safe Streets Act 
of 1968, President Johnson expressed misgivings about the consti
tutionality of section 3501 but concluded that its provisions could be 
“interpreted in harmony with the Constitution.”38 He directed the 
Federal Bureau of Investigation and the other federal law enforce
ment agencies to continue to give suspects “full and fair warning 
of their constitutional rights.”39 Because Attorney General Ramsey 
Clark shared the President’s misgivings, he instructed all United 
States Attorneys to offer in evidence only confessions that were ob
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tained in compliance with the procedural safeguards set out in 
Miranda.40 However, no restrictions were placed on the use of the 
provisions that modified the Mallory mle because of the apparent 
lack of constitutional conflict.41

40. See N.Y. Times, July 28, 1969, § 1, at 22, col. 1.
41. Note, Title II of the Omnibus Crime Control Act: A Study in Constitutional 

Conflict, 57 Geo. L.J. 438, 460 (1968) (editor’s note).
42. See N.Y. Times, Aug. 1, 1969, § 1, at 38, col. 1.
43. Memorandum No. 584 Supp. 3 by Will Wilson, Assistant Attorney General, 

Criminal Division, to United States Attorneys, June 11, 1969, reprinted in 115 Cong. 
Rec. 23236 (1969). The memorandum also suggested arguments that could be made 
in support of the application of section 3501. See id., reprinted in 115 Cong. Rec. 
23236-38 (1969).

44. On May 9, 1968, Richard Nixon released a statement entitled “Toward Freedom 
From Fear,” in which he urged strong support of title II of the Omnibus Crime Control 
and Safe Streets Act. Statement of Richard Nixon on May 9, 1968, reprinted in 114 
Cong. Rec. 12936-39 (1968).

45. Letter from United States Department of Justice to Daniel Gandara, May 15, 
1974, on file at Georgetown Law Journal.

46. See United States v. Collins, 462 F.2d 792 (2d Cir. 1972) (en banc); United 
States v. Vigo, 357 F. Supp. 1360 (S.D.N.Y. 1972), reed, 487 F.2d 295 (2d Cir. 1973).

47. See Letter from William D. Keller, United States Attorney for the Central 
District of California, to Daniel Gandara, Mar. 19, 1974, on file at Georgetown Law 
Journal (office requires compliance with Miranda requirements before confession is 
offered into evidence in any criminal proceeding); Letter from Anthony J.P. Farris, 
United States Attorney for the Southern District of Texas, to Daniel Gandara, Apr. 16, 
1974, on file at Georgetown Law Journal (office makes little use of section 3501 and 
tries to avoid reliance on the provision because it may prove to be constitutionally in
firm). See also Letter from James R. Thompson, United States Attorney for the 
Northern District of Illinois, to Daniel Gandara, Mar. 4, 1974, on file at the Georgetown 
Law Journal.

Ramsey Clark’s successor, John Mitchell, changed this policy.42 
He told a special House committee on crime that the Justice De
partment no longer considered itself bound by the Miranda decision 
and authorized the circulation of a memorandum among Justice 
Department attorneys advising them to invoke section 3501 ‘where 
a voluntary confession is obtained after a less than perfect warning 
or a less than conclusive waiver.”43 This new policy was consistent 
with President Nixon’s frequent criticism of Warren Court decisions 
in the criminal law area and the President’s support of section 3501 
at the time of its enactment.44

Although the policies set forth in the 1969 memorandum “are 
still considered current and applicable” by the Department of Justice,45 
conflicting policies toward section 3501 apparently exist among United 
States Attorneys across the country. The United States Attorney for 
the Southern District of New York has invoked section 3501 in 
several cases where the Miranda warnings were deficient and has 
argued in favor of its constitutionality.46 In contrast, several other 
United States Attorneys have indicated that they do not, as a rule, 
rely on section 3501 to admit confessions.47
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Although section 3501 could be interpreted as encouraging law 
enforcement officers to interrogate suspects without complying with 
Miranda, federal law enforcement agencies, including the District 
of Columbia Metropolitan Police Department, continue to adhere 
to Mirandas requirements and have not changed their interrogation 
procedures since the enactment of section 3501.48 The failure of 
police to alter their procedures is due in part to the fact that section 
3501 is directed only at the exclusionary effects of Miranda and 
Mallory and does not attempt to instruct the police on the conduct 
of interrogations. In addition, it is difficult to predict the weight that 
a particular trial judge will accord to the omission of any one of 
the specific factors in determining the voluntariness of a confession, 
and federal law enforcement officials have preferred to be cautious 
rather than to risk the exclusion of a confession.49

48. See ALI Model Code of Pre-Arraignment Procedure § 9 (Tent. Draft No. 
6, 1974); Memorandum No. 584 Supp. 3, supra note 43, reprinted in 115 Cong. Rec. 
23236 (1969).

49. See Memorandum No. 584 Supp. 3, supra note 43, reprinted in 115 Cong. Rec. 
23236 (1969).

50. See, e.g., United States v. Adams, 484 F.2d 357, 362 (7th Cir. 1973); United 
States v. Barnes, 464 F.2d 828, 831 (D.C. Cir. 1972); Randall v. United States, 454 
F.2d 1132, 1135-36 (5th Cir. 1972); United States v. Smollar, 357 F. Supp. 628, 635 
(S.D.N.Y. 1972) (mem.); United States v. Blocker, 354 F. Supp. 1195, 1199-1201 
(D.D.C. 1973) (mem.).

51. See, e.g., Ailsworth v. United States, 448 F.2d 439, 441 (9th Cir. 1971); United 
States v. Lamia, 429 F.2d 373, 377 (2d Cir.), cert, denied, 400 U.S. 907 (1970); 
United States v. Vigo, 357 F. Supp. 1360, 1367 (S.D.N.Y. 1972), reed, 487 F.2d 295 
(2d Cir. 1973); United States v. Dickerson, 291 F. Supp. 633, 637 (N.D. Ill. 1968) 
(mem.), aff’d, 413 F.2d 1111 (7th Cir. 1969).

Lower courts’ treatment of section 3501 has precluded Supreme Court review of its 
constitutionality. Where a court has applied the substance of section 3501 but has 
refused to apply it by name, the court’s interpretation of Miranda and case law, not 
the substance of section 3501, is subject to review by the Supreme Court, and only 
by way of certiorari. See 28 U.S.C. § 1254(1) (1970). In contrast, if a circuit 
court were to apply section 3501 directly and uphold its constitutionality, the Supreme 

Application by the Courts

For the most part, federal courts continue to apply the Miranda 
decision. In many cases courts have relied directly on the Miranda 
decision to decide issues such as effective warnings and waiver with
out mention of section 3501 and have then applied one or more of 
the provisions in section 3501 that do not raise constitutional prob
lems.50 Where the confession appears to have been obtained in viola
tion of Miranda and the Government has argued for admissibility 
under section 3501, most courts have avoided any constitutional con
flict between section 3501 and Miranda by either ignoring the section 
or expressly refusing to apply it.51
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In contrast to Congress’s attempt to overrule Miranda, the con
gressional attempt to modify the Mallory rule in section 3501 has 
been successful. Federal courts now uniformly apply the “totality 
of circumstances” test of section 3501 to determine the admissibility 
of confessions made during delays in bringing persons taken into 
custody before federal magistrates.52

Court could review the case by certification, which would place the constitutional issue 
squarely before the Court. See 28 U.S.C. § 1254(3) (1970). If section 3501 were 
held unconstitutional, a direct appeal to the Supreme Court would be proper under 
section 1252 of title 28 of the United States Code. See 28 U.S.C. § 1252 (1970).

52. See, e.g., United States v. Collins, 462 F.2d 792, 795 (2d Cir. 1972); United 
States v. Devall, 462 F.2d 137, 140 (5th Cir. 1972); United States v. Keeble, 459 
F.2d 757, 762 (8th Cir. 1972), aff’d on other grounds, 412 U.S. 205 (1973); United 
States v. Smollar, 357 F. Supp. 628, 635-36 (S.D.N.Y. 1972) (mem.); United States v. 
Young, 355 F. Supp. 103, 110 (E.D. Pa. 1973) (mem.).

53. 448 F.2d 439 (9th Cir. 1971).
54. Id. at 441. It is not clear from the court’s opinion what the circumstances sur

rounding the giving of the confession were or why the Miranda warnings were deficient.
55. 378 U.S. 478 (1964).
56. 448 F.2d at 441; see Miranda v. Arizona, 384 U.S. 436, 444 (1966); Escobedo 

v. Illinois, 378 U.S. 478, 490-91 (1964); Haynes v. Washington, 373 U.S. 503, 513 
(1963); Lynumn v. Illinois, 372 U.S. 528, 534-35 (1963); note 4 supra.

57. See 448 F.2d at 441.
58. 487 F.2d 295 (2d Cir. 1973).

ADEQUACY OF THE WARNINGS

Several courts have faced arguments that warnings inadequate 
under the Miranda decision were adequate under section 3501 and 
that confessions obtained after the warnings were given were ad
missible. In Ailsworth v. United States53 the Government conceded 
that the statement of rights was deficient under Miranda but argued 
that the confession was admissible under section 3501. Although 
the United States Court of Appeals for the Ninth Circuit declined 
“to reach the issues presented by 3501,” the court refused to suppress 
the confession even though the warnings were inadequate under 
Miranda; the court admitted the confession because it was given 
voluntarily.54 To support its decision, the court relied on two Su
preme Court cases that predated the Court’s decisions in Escobedo v. 
Illinois55 56 and Miranda and that had applied the voluntariness test 
subsequently abandoned in Escobedo and Miranda.™ By referring 
to these pre-Escobedo decisions, the court in Ailsworth apparently 
adopted the “totality of the circumstances” test of section 3501 while 
expressly refusing to apply it.57

In United States v. Vigo58 the United States Court of Appeals for 
the Second Circuit also avoided confronting the issue of the constitu
tional conflict between Miranda and section 3501. At trial the district 
court had ruled that the defendant’s statements were inadmissible 
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under both Miranda and section 3501 because the police officer had 
omitted a warning that the district court considered indispensable 
under both Miranda and section 3501.59 On appeal the Government 
acknowledged that the warnings given the defendant were “arguably 
deficient” under Miranda but contended that section 3501 was con
stitutional and that the defendant’s statements were admissible under 
section 3501.60 Ignoring the government’s argument, the Second 
Circuit sidestepped the constitutional conflict between Miranda and 
section 3501. Relying on language in Miranda on the admissibility 
of volunteered statements,61 the court concluded that the strict re
quirements of Miranda are not applicable to on-the-street statements 
made by a defendant immediately after arrest “before any sys
tematic inquiry [is] begun by arresting agents.”62 The court found 
Vigo’s statements, offered immediately to agents who did not coerce 

59. United States v. Vigo, 357 F. Supp. 1360, 1365-66 (S.D.N.Y. 1972), rend, 487 
F.2d 295 (2d Cir. 1973). The agent who advised Vigo of his rights omitted the 
warning that any statements made by Vigo to the agent could later be used against 
him. Id. at 1363-64. The district court premised its conclusion that the warning was 
indispensable under both Miranda and section 3501 on the importance attached to the 
warning by the Supreme Court in Miranda. Id. at 1366; see Miranda v. Arizona, 384 
U.S. 436, 469 (1966). In finding the confession not voluntary within the meaning of 
section 3501, the district court stated:

[Given] the importance the Supreme Court attached to the warning that any
thing said by a defendant would be used against him, this court will not 
assume that Congress intended to authorize the admission of confessions 
where this warning is not given, at least in the absence of strong evidence 
that the defendant was otherwise aware of the consequences of waiving his 
privilege.

357 F. Supp. at 1366.
60. Brief for Appellant at 6, 15, United States v. Vigo, 487 F.2d 295 (2d Cir. 1973). 

The Government asserted that, although section 3501 was in conflict with the Supreme 
Court’s decision in Miranda, the enactment was nonetheless a constitutionally permis
sible exercise of congressional power. The section represented Congress’s response to 
the invitation issued by the Supreme Court in Miranda to enact other effective pro
cedural safeguards to protect suspects’ rights. Id. at 21-22; see Miranda v. Arizona, 
384 U.S. 436, 467 (1966). Further, in enacting section 3501, Congress was merely 
exercising its power to “enact legislation in apparent conflict with a Supreme Court 
decision where Congress determines that a factual assumption underpinning that 
decision is erroneous.” Brief for Appellant, supra at 24, citing Katzenback v. Morgan, 
384 U.S. 641 (1966); see S. Rep. No. 1097, supra note 4, at 61-62; Burt, Miranda and 
Title II: A Morganatic Marriage, 1969 Sup. Ct. Rev. 81, 125 & n.157. The Government 
argued that Congress had made the factual finding that custodial interrogations are 
not inherently coercive and had, therefore, undercut Mirandas central premise. Id. 
at 22-24. But see Driver, Confessions and the Social Psychology of Coercion, 82 Harv. 
L. Rev. 42 (1968).

61. The court quoted from the Miranda decision: “ ‘Any statement given freely and
voluntarily without any compelling influence is, of course, admissible in evidence . . . . 
Volunteered statements of any kind are not barred by the Fifth Amendment and their 
admissibility is not affected by our holding today.’ ” 487 F.2d at 299, quoting Miranda
v. Arizona, 384 U.S. 436, 478 (1966).

62. Id.
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or deceive Vigo, voluntary and admissible under Miranda and did 
not consider the validity of section 3501.63

63. Id. The court’s decision seems inconsistent with Miranda. Miranda required 
officers to follow its procedural strictures before questioning any person taken into 
custody or deprived of freedom in any significant way. See Miranda v. Arizona, 384 
U.S. 436, 444 (1966). Vigo was in custody when the discussion between him and 
the agent occurred. Thus, the court should have required the warnings given Vigo 
to meet the full Miranda requirements.

Where questioning is not custodial, Miranda is inapplicable, and a voluntary con
fession is admissible without reference to the Miranda warnings. See id.; e.g., United 
States v. Barnes, 464 F.2d 828, 830 (D.C. Cir. 1972), cert, denied, 410 U.S. 986 (1973); 
United States v. Fallon, 457 F.2d 15, 21 (10th Cir. 1972); Lucas v. United States, 408 
F.2d 835, 836 (9th Cir. 1969).

64. 484 F.2d 357 (7th Cir. 1973).
65. Id. at 361-62.
66. Id. at 362, quoting United States v. Cusumano, 429 F.2d 378, 380 (2d Cir. 

1970), cert, denied, 400 U.S. 830 (1970). The court in Adams did not rely on section 
3501, although it did find compliance with the procedures for determining voluntari
ness outlined in section 3501(a). Id.

67. 459 F.2d 1164 (D.C. Cir. 1972).
68. Id. at 1166.

At least one other federal court has held squarely that statements 
made during on-the-scene questioning need not be preceded by the 
full Miranda warnings in order to be admissible. In United States 
v. Adams64 the United States Court of Appeals for the Seventh Circuit 
ruled that an on-the-scene confession is admissible even if the police 
officer fails to advise a defendant that he has a right to have an 
attorney present during questioning.65 The court found a crucial 
distinction between station house and on-the-scene questioning: “ ‘It 
is unrealistic to expect the same degree of formality with respect 
to waiver and question [sic] “on the street” as in the station house.’ ”66

The Vigo and Adams courts, without expressly relying on section 
3501, have accomplished, at least with regard to on-the-scene custodial 
questioning, what Congress had intended to achieve through the 
enactment of section 3501. These decisions have softened the impact 
of the exclusionary rule established in Miranda. However, neither 
these federal courts nor any others have held that the Miranda warn
ings no longer are required.

THE VOLUNTARINESS TEST

In two cases decided after the enactment of section 3501, courts 
of appeals sanctioned the application of the voluntariness test to 
determine the admissibility of confessions. In United States v. 
Robinson67 the defendant, while addressing the court, stated “. . . I 
know I am guilty.”68 After quoting from section 3501(b) and weigh
ing all the circumstances, the United States Court of Appeals for 
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the District of Columbia Circuit found that the defendant’s “admis
sion” was merely a slip of the tongue and therefore involuntary and 
inadmissible.69 In United States v. Dickerson70 the United States 
District Court for the Northern District of Illinois, affirmed by the 
court of appeals, found that the Internal Revenue Service interviews 
involved were custodial interrogations under Miranda71 and that state
ments made during the interviews were involuntary and inadmissible 
under the totality of the circumstances test of section 3501(b).72

69. Id. at 1168; see 18 U.S.C. § 3501(b) (1970).
70. 291 F. Supp. 633 (N.D. Ill. 1968) (mem.), aff’d, 413 F.2d 1111 (7th Cir. 

1969).
71. Id. at 637. Most other courts have not agreed with the Dickerson decision 

and do not require full Miranda warnings before Internal Revenue Service inter
views. See United States v. Jaskiewicz, 433 F.2d 415, 419 (3d Cir. 1970); United 
States v. Chikata, 427 F.2d 385, 388 (9th Cir. 1970); United States v. Prudden, 424 
F.2d 1021, 1027 (5th Cir. 1970); United States v. White, 417 F.2d 89, 91 (2d Cir. 
1969); Hensley v. United States, 406 F.2d 481, 484-85 (10th Cir. 1969); Muse v. 
United States, 405 F.2d 40, 41 (8th Cir. 1968), cert, denied, 393 U.S. 1117 (1969); 
United States v. Bagdasian, 398 F.2d 971, 973 (4th Cir. 1968); Taglianetti v. United 
States, 398 F.2d 558, 566 (1st Cir. 1968).

72. 291 F. Supp. at 637. In affirming the court of appeals relied on Miranda and 
made no mention of section 3501. United States v. Dickerson, 413 F.2d 1111, 1113- 
16 (7th Cir. 1969).

73. 459 F.2d at 1166.
74. 291 F. Supp. at 634.
75. 456 F.2d 1192 (10th Cir. 1972).
76. Id. at 1194; see United States v. Burhannon, 388 F.2d 961, 963-64 (7th Cir. 

1968); Gatlin v. United States, 326 F.2d 666, 671-72 (D.C. Cir. 1963); United States 
v. Klapholz, 230 F.2d 494, 497 (2d Cir.), cert, denied, 351 U.S. 924 (1956); United 
States v. Coleman, 322 F. Supp. 550, 556 (E.D. Pa. 1971).

The statements suppressed by the Robinson and Dickerson courts, 
however, were not made during what would be considered ordinary 
police interrogations. In neither case was the defendant’s statement 
obtained in a coercive environment. In Robinson the statement was 
made before the court,73 and in Dickerson the statements were made 
in the defendant’s own place of business.74 Consequently, these cases 
lend little support to the vitality of the voluntariness test of section 
3501 as a basis for the suppression of confessions in ordinary police 
interrogation cases.

UNLAWFUL DETENTION AND VOLUNTARINESS

The United States Court of Appeals for the Tenth Circuit in United 
States v. Davis75 cited section 3501 as support for the proposition that 
voluntariness is the standard for admissibility of statements made 
during illegal detentions. While acknowledging that several jurisdic
tions automatically bar the admission of statements made after un
lawful arrests,76 the court refused to interpret Wong Sun v. United 
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States11 as requiring the suppression of such statements.77 78 The court 
instead relied on two Tenth Circuit cases,79 the voluntariness and 
totality of the circumstances tests of section 3501,80 and the Supreme 
Court’s quotation of section 3501(a) in Lego v. Twomey81 to 
conclude that voluntariness is the proper test for the admissibility 
of statements made during unlawful detentions.82 By holding the 
confession admissible notwithstanding the unlawful state arrest, the 
Tenth Circuit has in effect added the factor of unlawful custody 
to the list of factors in section 3501(b) to be considered by a trial 
judge.83

77. 371 U.S. 471 (1963). In Wong Sun the Supreme Court held that statements 
made after an illegal arrest were inadmissible in evidence. Id. at 485.

78. 456 F.2d at 1194. One commentator has concluded that Wong Sun does not 
require exclusion of voluntary statements made subsequent to an illegal arrest. See 
Broeder, Wong Sun v. United States: A Study in Faith and Hope, 42 Neb. L. Rev. 
483, 523-24 (1963).

79. See Hollingsworth v. United States, 321 F.2d 342 (10th Cir. 1963); Brinegar v. 
United States, 165 F.2d 512 (10th Cir. 1947), aff’d, 338 U.S. 160 (1949). See also 
United States v. Close, 349 F.2d 841 (4th Cir. 1965), cert, denied, 382 U.S. 992 
(1966); Rogers v. United States, 330 F.2d 535 (5th Cir.), cert, denied, 379 U.S. 
916 (1964).

80. 18 U.S.C. § 3501(a) (1970).
81. 404 U.S. 477, 486 n.14 (1972).
82. 456 F.2d at 1194-95. The court, however, drew more support from Lego v. 

Twomey than is justified. In quoting section 3501(a) and deeming it “relevant to 
note,” the Lego Court was referring not to the broad declaration that voluntariness 
is the test for admissibility, but rather to the provision in section 3501(a) that instructs 
the trial judge to allow the jury to hear the evidence relevant to voluntariness. See 
Lego v. Twomey, 404 U.S. 477, 485-86 & n.14 (1972); 18 U.S.C. § 3501(a) (1970). 
Thus, the suggestion in Davis that the Supreme Court’s reference to section 3501(a) 
indicates the Court’s approval of other provisions of section 3501 seems erroneous.

83. Accord, Bell v. State, 274 So. 2d 371 (Miss. 1973).
84. 436 F.2d 1226 (9th Cir. 1970).
85. See id. at 1229. The trial judge found that proper Miranda warnings had been 

given and that the confession was voluntary under section 3501(b). See id.
86. Id. at 1232. The circuit court expressed disappointment that the district court 

had applied section 3501 rather than the generally recognized exception to rule 5(a) of 
the Federal Rules of Criminal Procedure that permits a federal court to ignore the period 

DELAY IN ARRAIGNMENT

In United States v. Halbert84 the Ninth Circuit undertook the 
first judicial interpretation of section 3501(c). The trial judge in 
Halbert had suppressed a confession made before the defendant’s 
appearance before a United States commissioner solely because the 
court considered the six-day delay between the state arrest and the 
appearance unreasonable under section 3501(c).85 The Ninth Circuit 
based its decision to reverse on its “analysis of the language of 
section 3501(c), the statutory scheme of § 3501, and the legislative 
history.”86 The court concluded that section 3501(c) was intended 
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to authorize the admission of voluntary confessions made within six 
hours of arrest without reference to delay but was not intended to 
require the exclusion of confessions made after the six-hour period.87

of state custody in determining the period of delay under rule 5(a) unless state and 
federal authorities have a “collusive working arrangement.” Id.; e.g., United States 
v. Chadwick, 415 F.2d 167, 170 (10th Cir. 1969); United States v. Coppola, 281 F.2d 
340, 344 (2d Cir. 1960), aff’d per curiam, 365 U.S. 761 (1961); see Fed. R. Crim. P. 
5(a). See also Grooms v. United States, 429 F.2d 839, 843 (8th Cir. 1970) (Con
gress did not intend that section 3501(c) nullify the judicial exception to rule 5(a) 
for state custody). However, the circuit court felt obligated to construe section 3501 
rather than rely on case law and assumed, for purposes of analysis, that detention in 
custody under section 3501(c) included both state and federal custody. 436 F.2d 
at 1232. Other circuits generally have followed the Halbert reasoning. See, e.g., 
United States v. Rollerson, 491 F.2d 1209, 1212 (5th Cir. 1974); United States 
v. McCormick, 468 F.2d 68, 74 (10th Cir.), cert, denied, 410 U.S. 927 (1972); United 
States v. Davis, 459 F.2d 167, 170 (6th Cir. 1972). However, this aspect of Halbert 
has been criticized. See 8 J. Moore, Federal Practice f 5.02[4] n.76 (2d ed. 1974).

87. 436 F.2d at 1234; accord, United States v. Barrera, 486 F.2d 333, 338 (2d 
Cir. 1973); United States v. Johnson, 467 F.2d 630, 636-37 (2d Cir. 1972), cert, 
denied, 413 U.S. 920 (1973); United States v. Hathorn, 451 F.2d 1337, 1341 (5th 
Cir. 1971); United States v. Marrero, 450 F.2d 373, 378 (2d Cir. 1971), cert, denied, 
405 U.S. 933 (1972). The Halbert district court was not alone, however, in its inter
pretation that all confessions made after delays of more than six hours are automatically 
inadmissible. See J. Wigmore, supra note 11, § 862a, at 623; Note, Police Interroga
tion of Suspects: The Court Versus the Congress, 57 Cal. L. Rev. 740, 751 (1969).

88. See 436 F.2d at 1234-36 & n.6, citing and quoting S. Rep. No. 1097, supra 
note 4. The court also quoted from a minority opinion in the Senate report, which 
warned that section 3501(c) would “encourage prolonged and indefinite incarceration 
and interrogation of suspects” but did not express the view that confessions made 
during a delay of more than six hours were automatically inadmissible under section 
3501(c). See S. Rep. No. 1097, supra at 153. From this omission, the court induced 
that the minority members supported its interpretation of the six-hour rule in section 
3501(c). See 436 F.2d at 1237. This induction seems erroneous, however, since the 
views of the minority members were published before the adoption of the six-hour 
time limit in section 3501(c). The Senate report was published on April 29, 1968, 
but the six-hour rule was not introduced as an amendment to section 3501(c) until 
May 21, 1968. S. Rep. No. 1097, supra; 114 Cong. Rec. 14184 (1968).

89. Pub. L. No. 90-351, 82 Stat. 197 (codified in scattered sections of 5, 18, 28, 
42, 47 U.S.C.).

90. 114 Cong. Rec. 14184 (1968) (remarks of Senator Scott); see Act of Dec. 
27, 1967, Pub. L. No. 90-226, 81 Stat. 735.

91. See S. Rep. No. 912, 90th Cong., 1st Sess. 17 (1967). The report stated that 
title HI.

In support of its interpretation of section 3501(c), the court 
relied heavily on the legislative history of section 3501.88 Senator 
Scott introduced the six-hour time limit in an effort to conform title II 
of the Omnibus Crime Control and Safe Streets Act of 196889 to 
title III of the the District of Columbia Crime Bill, enacted by Con
gress in 1967.90 Although nothing in the legislative history of section 
3501 deals with the question whether confessions given during a 
delay in arraignment of more than six hours are automatically in
admissible under section 3501(c), Congress clearly did not intend 
that there be an automatic exclusionary rule for the three-hour 
time limit in title III of the District of Columbia Crime Bill.91 Since 
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the six-hour time limit in section 3501(c) was patterned after title III, 
confessions made beyond the six-hour limit under section 3501 like
wise should not be automatically inadmissible. Thus, the Ninth 
Circuit’s interpretation of section 3501(c) in Halbert seems the 
correct one.92

[is not] intended to prohibit the admissibility in evidence of all statements 
made after the 3-hour period has expired. Such statements will not be pro
tected by title III, but they may still be admitted in evidence so long as 
they were obtained with full regard for the constitutional and other rights 
of the arrested person .... [T]itle III is not to be invoked to bar all 
statements obtained after the 3-hour period.

Id.
92. In a subsequent case, however, the Ninth Circuit held that a confession given 

more than six hours after arrest, during a delay in presentment, was inadmissible. See 
United States v. Stage, 464 F.2d 1057, 1057-58 (9th Cir. 1972) (confession obtained 
on fifth day of custody prior to presentment to magistrate). The court’s treatment of 
section 3501(c) was unclear; the court merely quoted the section in a footnote, with 
emphasis on the six-hour time limit. See id. at 1058 n.l. The decision is significant, 
however, because it suggests that the six-hour time limit in section 3501(c) has some 
exclusionary effect.

93. D.C. Code Ann. § 4-140(a) (1973). A class action suit challenging the stop 
and frisk procedures followed by the District of Columbia Metropolitan Police Depart
ment attacked the constitutionality of both sections 3501 and 140(a) and raised 
questions about the relationship between the two sections, but the District of Columbia 
Circuit rejected the opportunity to review the statutes’ constitutionality. See Long v. 
District of Columbia, 469 F.2d 927, 929 (D.C. Cir. 1972).

94. Act of Dec. 27, 1967, Pub. L. No. 90-226, § 301, 81 Stat. 735; see S. Rep. No. 
912, 90th Cong., 1st Sess. 16-18 (1967); note 7 supra.

95. See S. Rep. No. 1097, supra note 4, at 38-39.
96. 378 U.S. 368 (1964).

The enactment of section 3501 raised special questions about the 
impact of section 3501 on section 140(a) of title four of the District 
of Columbia Code?3 Section 140(a), enacted as anti-Mallory legisla
tion in title III of the District of Columbia Crime Bill,94 expressly 
authorizes the police to question suspects for a period of three hours 
before presentment to a United States magistrate. Section 3501(c) 
evidently was intended to extend the three-hour time limit of section 
140(a) to six hours,95 96 but Congress did not expressly authorize police 
questioning for a six-hour period before presentment in section 3501. 
Instead, Congress sought to achieve this result indirectly through 
the relaxation of the exclusionary rule as the rule relates to delay in 
arraignment.

Conclusion

The provisions in section 3501 that do not conflict with Miranda 
for the most part have been implemented by federal law enforcement 
officials and courts. For example, subsection (a), which codifies the 
procedures for determining voluntariness under Jackson v. Denno,9Q 
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has become the accepted guide for federal district courts.97 In 
addition, the provisions in section 3501 that change the Mallory rule 
have been applied uniformly, although some uncertainty about the 
admissibility of confessions made more than six hours after arrest 
and before arraignment still exists.98

97. See notes 21-22 supra and accompanying text.
98. Compare United States v. Halbert, 436 F.2d 1226 (9th Cir. 1970) with United 

States v. Stage, 464 F.2d 1057 (9th Cir. 1972).
99. See United States v. Vigo, 487 F.2d 295 (2d Cir. 1973).
100. See United States v. Davis, 456 F.2d 1192 (10th Cir. 1972).
101. Professor Herbert Wechsler predicted this behavior when section 3501 was 

enacted:
No responsible trial judge would jeopardize a criminal conviction by follow
ing the statute in his ruling, on admissibility, nor would a sensible prosecution 
even seek a ruling in these terms since it would certainly invite reversal.

It can, therefore, be predicted with confidence that the offensive sections 
of the bill would be dead letters even in the district courts.

Letter from Herbert Wechsler to the Editor, June 7, 1968, in N.Y. Times, June 16, 
1968, § 4, at E 17, col. 4.

The provisions of section 3501 that conflict with Miranda have not 
been completely ignored. For example, section 3501 apparently has 
influenced decisions that have relaxed the exclusionary impact of 
Miranda on confessions given during on-the-scene police question
ing.99 Section 3501 also has had an influence on courts that have 
held statements made during unlawful detentions admissible if volun
tarily made.100 In most situations, however, Miranda continues to 
be applied by courts and followed by law enforcement officials. 
Courts and law enforcement personnel are reluctant to risk reversals 
and jeopardize convictions by invoking section 3501 as the basis 
for the admissibility of confessions.101 The combined effect of the 
hesitancy of law enforcement officers and the courts’ continued ad
herence to Miranda has, in effect, nullified those provisions in section 
3501 that are considered offensive to the constitutional safeguards 
set out in the Miranda decision.
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THE UNITED STATES COURTS OF APPEALS : 
1973-1974 TERM CRIMINAL LAW AND PROCEDURE

INTRODUCTION

The publication of the annual Circuits Note is the Georgetown Law 
Journals most ambitious undertaking and its most rewarding. As part 
of the continuing effort to provide those involved in the criminal system 
with a research tool in the rapidly developing field of criminal law, the 
Journal this year has assessed the developments in criminal cases 
decided by the United States Circuit Courts of Appeals between June 
1, 1973, and June 1, 1974, and by the Supreme Court during its 
1973-1974 term. References to the Federal Rules of Criminal Pro
cedure and to developments discussed in previous Circuits Notes are 
included where appropriate. References also are made to the Proposed 
Federal Rules of Evidence, although the status of these rules in Con
gress and the uncertainty about their final form precluded comprehen
sive treatment.

The format of this year’s Note varies only slightly from that utilized 
in past years. The Note’s basic organization follows the chronological 
progression of the criminal process. The final sections of the Note 
treat juvenile proceedings, which fall outside the normal criminal 
process, and constitutional challenges that may be directed against the 
fundamental validity of entire criminal proceedings. Within each 
section of the Note, the problems arising frequently or deemed im
portant by the courts this term provide the focus for discussions, 
which include brief statements of background, assessments of trends, 
and descriptions of the most important cases. The majority of the 
cases are cited in appropriate footnotes. Both the table of contents 
and the case index, a valuable feature initiated last year, should 
facilitate the effective use of this Note.

The Journal wishes to single out for 
who wrote sections of this year’s Note:

Arrest, Search, and Seizure

Identifications and Confessions
Preliminary Proceedings
General Conduct of Trial
Evidence

Elements and Defenses

acknowledgment the persons

William H. Schmidt 
Francis F. Kethcart 

Ralph J. Reeder 
Janet R. Evans 

Ford Rowan
Thomas W. Kirby 
Brady Williamson 
Howard Abramoff

Ernest J. Mattei
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Howard Abramoff
Richard C. Green

Andrew Butz
Richard C. Green
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Arrest, Search, and Seizure

THE EXCLUSIONARY RULE

The fourth amendment guarantees persons the right to be free from 
unreasonable searches and seizures and requires that warrants issue 
only upon a showing of probable cause.1 Under the exclusionary 
rule evidence gained during an unreasonable search or seizure must 
be excluded at trial.2 The Supreme Court adopted the exclusionary 
rule to deter illegal police conduct and thereby to strengthen the 
fourth amendment guarantee of freedom from unreasonable searches 
and seizures.3

1. U.S. Const, amend. IV.
2. See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (rule applies to states through 

fourteenth amendment); Weeks v. United States, 232 U.S. 383, 398 (1914) (rule 
applies to federal courts). See generally Note, The United States Courts of Appeals: 
1972-1973 Terms Criminal Law and Procedure, 62 Geo. L.J. 399, 406-07 & nn.1-8 
(1973) [hereinafter cited as Circuits Note: 1972-1973 Term].

3. See United States v. Calandra, 414 U.S. 338, 347-48 (1974). The exclusionary 
rule is not intended to heal a breach of privacy or to provide reparation. See id. at 
347-48; Linkletter v. Walker, 381 U.S. 618, 637 (1965).

4. Katz v. United States, 389 U.S. 347, 352 (1967); see United States v. Del Valle, 
— F.2d —(9th Cir. Mar. 21, 1974) (No. 73-2824, at 4-5) (periodic personal 
searches as condition of probation reasonable); United States v. Carter, 489 F.2d 413, 
415 (5th Cir. 1973) (IRS request for names, addresses, and social security numbers 
of taxpayers assisted by defendant accountant not unreasonable).

5. See, e.g., Mancusi v. De Forte, 392 U.S. 364, 367-70 (1968) (defendant who 
shared office had reasonable expectation of privacy); Jones v. United States, 362 U.S. 
257, 267 (1960) (automatic expectation of privacy in any premises legitimately occu
pied); United States v. Toscanino, 500 F.2d 267, 280 (2d Cir. 1974) (aliens outside 
United States territorial limits have expectation of privacy from searches by United 
States agents); Fixel v. Wainwright, 492 F.2d 480, 483-84 ( 5th Cir. 1974) (fenced 
backyard of four-unit apartment protected from unreasonable searches); United States 
v. Soriano, 482 F.2d 469, 472 (5th Cir. 1973) (suitcases subject to protection from 
unreasonable searches). But see United States ex rel. Saiken v. Bensinger, 489 F.2d 865, 
868 (7th Cir. 1973), cert, denied, 417 U.S. 910 (1974) (defendant’s interest in con
cealment of crime not equivalent to right to privacy).

In United States v. Micheli the First Circuit explored the right to privacy in the 
context of a seizure of personal items found during an execution of a search warrant 
describing only the premises. 487 F.2d 429 (1st Cir. 1973). Personal effects of a 
visitor to the premises, including clothing and briefcases, may be outside the valid 
scope of a premises search. Id. at 431-32. Personal effects of a co-owner of the 
premises, however, may reasonably be expected to be on the premises; thus, a showing 
of probable cause sufficient to permit the issuance of a warrant to search the premises 
also validates the seizure of a co-owner’s personal effects located therein. Id. at 432.

Scope of the Fourth Amendment. Because the exclusionary
rule protects fourth amendment rights, the scope of the rule depends 
on the range of rights protected by the amendment. The fourth 
amendment protects people only from unreasonable searches and 
seizures.4 Protection depends not on the place searched but on 
whether the invaded area was one in which a person reasonably ex
pected privacy;5 an intrusion, even a trespass, into an area in which 
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there is no reasonable expectation of privacy is not a violation of 
fourth amendment rights,6 and the use of evidence gained through 
such intrusions is not prohibited.7

6. United States v. Brown, 487 F.2d 208, 210 (4th Cir. 1973) (per curiam), cert, 
denied, 416 U.S. 909 (1974) (no expectation of privacy in open fields around 
a bam), citing Hester v. United States, 265 U.S. 57, 59 (1925) (open fields not 
protected by fourth amendment); United States v. Cogwell, 486 F.2d 823, 835-36 (7th 
Cir. 1973) (no reasonable expectation of privacy in job training center operated openly). 
See also United States ex rel. Saiken v. Bensinger, 489 F.2d 865, 868 (7th Cir. 1973), 
cert, denied, 417 U.S. 910 (1974) (courts should be alert to reasonable expectation 
of privacy independent of area searched).

7. See United States v. Brown, 487 F.2d 208, 209-10 (4th Cir. 1973), cert, denied, 
416 U.S. 909 (1974) (evidence gained on intrusion that is not a search proscribed by 
the fourth amendment may be used to obtain valid search warrant).

8. 500 F.2d 267 (2d Cir. 1974).
9. Id. at 268-69.
10. Id. at 279-80.
11. Id. at 280.
12. 416 U.S. 21 (1974).
13. See Act of Oct. 26, 1970, 12 U.S.C. §§ 1829b, 1730d, 1951-59, 31 U.S.C. §§ 1051- 

1122 (1970).
14. 416 U.S. at 63-70. The Court limited its review to the Bank Secrecy Act as 

implemented by the reporting regulations published by the Secretary of the Treasury. 
Id.; see Act of Oct. 26, 1970, 12 U.S.C. §§ 1829b, 1730d, 1951-59, 31 U.S.C. §§ 1051- 
1122 (1970). In a concurring opinion, Justice Powell, joined by Justice Blackmun, 
indicated that although the regulations then existing did not infringe on any constitu
tional right, a significant extension of the regulations might raise serious constitutional 
issues. Id. at 78-79 (Powell, J., concurring).

The Second Circuit emphasized the concept that the fourth amend
ment protects people in United States v. Toscanino.8 Toscanino as
serted that unconstitutional electronic surveillance had been employed 
to gain evidence introduced at trial.9 The United States argued that 
Toscanino could not invoke the fourth amendment because he was an 
alien and because the alleged surveillance had occurred outside the 
territorial limits of the United States.10 Noting that the fourth amend
ment protects people, not areas, and that aliens living within the 
United States receive the amendment’s protection, the court found no 
reason to refuse to apply fourth amendment protection to aliens suf
fering extraterritorial abuses and, consequently, ordered the district 
court to hear Toscanino’s motion to suppress.11

This term the United States Supreme Court dealt with the scope 
of the fourth amendment as applied to reporting and recordkeeping 
requirements imposed on banks by federal law. In California Bank
ers Association v. Schultz12 the Supreme Court determined that certain 
statutory recordkeeping and reporting requirements,13 as implemented 
by the Secretary of the Treasury, were not violative of the fourth 
amendment14 and thus upheld, as a valid exercise of Congress’s right 
to regulate foreign commerce, the requirement that designated trans
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actions in foreign commerce be reported.15 The Court held that the 
mere keeping of certain records of transactions to which a bank is a 
party does not violate the fourth amendment rights of its customers16 
and that since banks have no right to conduct their affairs in secret, 
the reporting requirements did not abridge any fourth amendment 
rights of the banks themselves.17 In arriving at its conclusion, the 
Court rejected the argument that the records’ existence would so 
greatly facilitate a subsequent government seizure of evidence about 
a bank customer that the recordkeeping procedure itself constituted 
an unreasonable seizure.18

15. Id. at 59-63. The Supreme Court declared that reporting provisions, which are 
no more unreasonable than are the border searches they resemble, are not per se 
unconstitutional. Id.

16. Id. at 53-54. The banks do not seize the customer’s records and do not act as 
agents of the Government since access to the records is intended to be controlled by 
conventional legal process. Id. The Court observed that before passage of the Bank 
Secrecy Act many banks had kept records similar to those required by the Act. Id.

17. Id. at 66-67.
18. Id. at 68-69; see id. at 97-98 (Marshall, J., dissenting).
19. United States v. Artieri, 491 F.2d 440, 445-46 (2d Cir. 1974).
20. See United States v. Koonce, 485 F.2d 374, 379 (8th Cir. 1973); cf. United States 

v. McHale, 495 F.2d 15, 17 (7th Cir. 1974) (per curiam) (wiretap order proper 
despite presence of tainted evidence in application where remainder of application 
sufficient to show probable cause).

21. United States v. Damitz, 495 F.2d 50, 55-56 (9th Cir. 1974); United States v. 
Carmichael, 489 F.2d 983, 988-89 (7th Cir. 1973) (en banc).

22. United States v. Ogden, 485 F.2d 536, 538 (9th Cir. 1973) (unauthorized search 
by airline employee).

Some Limits on the Exclusionary Rule. The exclusionary rule
does not prevent the introduction of evidence in all cases where 
illegal searches and seizures are involved. An illegal seizure follow
ing a legal seizure does not render the legal one invalid.19 Similarly, 
when two affidavits, one sufficient to show probable cause and the 
other containing illegally obtained information, are presented to estab
lish probable cause for a search warrant, the search warrant is, never
theless, valid.20 Good faith reliance by police officers on facially 
sufficient affidavits of informants meets fourth amendment require
ments even if the affidavits contain misrepresentations and are in
adequate when read without the misrepresentations. To hold other
wise would not serve the purpose of the rule; the rule cannot deter 
improper police conduct if the officers in good faith believe that their 
conduct is proper.21 Further, the fourth amendment prohibits only 
unreasonable searches and seizures by the Government; therefore, the 
exclusionary rule does not apply to exclude the fruits of illegal searches 
conducted solely by private parties.22 However, if a federal officer 
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originated or participated in the search, the entire search becomes a 
federal search subject to the exclusionary rule.23

23. Lustig v. United States, 338 U.S. 74, 78-79 (1949); cf. United States v. Ogden, 
485 F.2d 536, 539 (9th Cir. 1973) (search by airline employee to satisfy own curiosity 
not a federal search).

24. Walder v. United States, 347 U.S. 62, 65 (1964).
25. United States v. Calandra, 414 U.S. 338, 351-52 (1974).
26. United States ex rel. Sperling v. Fitzpatrick, 426 F.2d 1161, 1165 (2d Cir. 1970).
27. United States v. Brown, 488 F.2d 94, 95 (5th Cir. 1973) (per curiam).
28. Wong Sun v. United States, 371 U.S. 471, 484-88 (1963); Nardone v. United 

States, 308 U.S. 338, 341 (1939); see, e.g., United States v. Giordano, 416 U.S. 505, 533, 
(1974) (communications intercepted pursuant to valid extension of invalid 
wiretap order suppressed as fruits of invalid order); United States v. Basurto, 
497 F.2d 781, 790-91 (9th Cir. 1974) (statements made by defendant relating to or 
prompted by illegally seized evidence inadmissible; United States v. Hearn, 496 F.2d 
236, 242-44 (6th Cir. 1974) (evidence discovered in illegal search used to coerce 
consent for second search; fruits of second search suppressed); United States v. Strickler, 
490 F.2d 378, 380-81 (9th Cir. 1974) (evidence and inculpatory statements that were 
products of illegal arrest suppressed); United States v. Palazzo, 488 F.2d 942, 947 
(5th Cir. 1974) (fruits of illegal search cannot furnish probable cause for subsequent 
arrest or search); United States v. Halliday, 487 F.2d 1215, 1217 (5th Cir. 1974) (ev
idence obtained by search based on fruits of illegal search would be suppressed); United 
States v. Guana-Sanchez, 484 F.2d 590, 592 & n.4 (7th Cir. 1973), cert, granted, 
417 U.S. 967 (1974) (No. 73-820) (testimony of witnesses obtained during illegal 
detention suppressed); United States v. Gray, 484 F.2d 352, 356 (6th Cir. 1973), 
cert, denied, 414 U.S. 1158 (1974) (search warrant based on evidence discovered 
during illegal extension of valid search invalid); United States v. Luckett, 484 F.2d 89, 
90-91 (9th Cir. 1973) (per curiam) (evidence found as a result of illegal detention 
suppressed); Lawrence v. Henderson, 478 F.2d 705, 708 (5th Cir. 1973) (evidence 
obtained as result of illegal arrest suppressed).

29. Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).
30. Id.; see Dalli v. United States, 491 F.2d 758, 762 (2d Cir. 1974) (federal agents, 

unaware of illegal state wiretap, used independent source of information); United 
States v. Garcilaso de la Vega, 489 F.2d 761, 765 (2d Cir. 1974) (strong showing of 

The exclusionary rule generally may be invoked only when the 
Government attempts to use the illegally obtained evidence to in
criminate the victim of the search at trial.24 The rule, then, applies 
rarely to nonadversary proceedings such as grand jury investigations25 
or to parole revocation hearings.26 The Fifth Circuit suggested that 
it might apply the exclusionary rule to a probation revocation hearing 
if police misconduct or harassment were shown.27
Fruits of Illegal Searches or Arrests. The exclusionary rule
forbids the use at trial of evidence that is the fruit of an illegal search 
or arrest.28 That evidence would never have come to light but for 
police misconduct, however, is not a sufficient ground for suppression. 
Rather, evidence will be suppressed only if obtained by exploitation 
of the illegal conduct.29 Even if evidence has been discovered as a 
result of illegal action, the evidence will not be suppressed where the 
source of the evidence is sufficiently remote from the primary illegal 
search or arrest to purge the taint.30
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Some federal courts of appeals will admit evidence if the court 
concludes that the evidence inevitably would have been discovered 
by independent means.31 For example, in United States v. Falley32 
the defendants argued that the testimony of a witness should be 
suppressed because the Government obtained the name of the witness 
from an illegally seized address book.33 The Second Circuit found 
that the witness undoubtedly would have been discovered in a full- 
scale investigation and that the advantage derived by the authorities 
from the possession of the illegally seized address book was not a 
sufficient basis for suppression.34 The court also relied on evidence 
showing that the investigation had been instigated by the Government 
because of independently obtained evidence and that the illegally 
seized evidence would have been insufficient to trigger the investiga
tion.35

independent source); cf. Hale v. Henderson, 485 F.2d 266, 267-69 (6th Cir. 1973), 
cert, denied, 415 U.S. 940 (1974) (taint not attenuated where statement made following 
42 hours of continuous custody subsequent to illegal arrest).

31. See Circuits Note: 1972-1973 Term 408-09 & n.13; Annot., 43 A.L.R.3d 385, 
404-06 (1972).

32. 489 F.2d 33 (2d Cir. 1973), dismissed pursuant to rule 60, 43 U.S.L.W. 3216 
(U.S. Nov. 6, 1974).

33. Id. at 40.
34. Id.
35. Id. at 41. The court also held that evidence that was a normal result of the 

investigation was not tainted. Id.
36. 488 F.2d 65 (5th Cir. 1974).
37. Id. at 68.
38. See Miranda v. Arizona, 384 U.S. 436, 467-73 (1966) (person subject to custodial 

interrogation must be informed of his right to remain silent, that anything he says 
may be used against him, and of his right, if indigent, to have court-appointed counsel).

39. 488 F.2d at 66.
40. Id. at 68; see United States v. Castellana, 369 F. Supp. 376, 381 (1973).
41. See id.

In contrast, the Fifth Circuit in United States v. Castellana36 ex
plicitly rejected an inevitable discovery exception.37 In Casteliana, 
while one of two agents executing a valid search warrant was giving 
the accused the Miranda warnings,38 the other agent interrupted to ask 
whether any weapons were within the accused’s reach. The accused 
pointed to a desk drawer containing guns that were then seized.39 
The trial court suppressed the guns as fruits of an illegal interroga
tion, and the Fifth Circuit affirmed, despite the fact that the guns 
certainly would have been found during the execution of the search 
warrant.40 The court of appeals reasoned that the exclusionary rule 
would be crippled if evidence obtained by police misconduct were 
admitted on the strength of judicial speculations about the results of 
imaginary searches.41

Although the treatments of the inevitable discovery exception in 
Falley and Casteliana seem inconsistent, the results in the two cases 
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can be reconciled through application of traditional exclusionary rule 
doctrines. In Falley the Government showed both attenuation of the 
taint and independent sources for the evidence.42 Thus, the court 
could have refused to suppress the challenged evidence without resort 
to the inevitable discovery exception. In Casteliana the police ob
tained the guns through direct exploitation of information acquired 
during an illegal interrogation.43 Because the taint of the primary 
illegality was not attenuated and the prosecution failed to show an in
dependent source leading to discovery of the guns, the court properly 
granted defendant’s motion to suppress.

42. 489 F.2d at 40-41.
43. 488 F.2d at 68.
44. 347 U.S. 62 (1954).
45. Id. at 65-66.
46. 401 U.S. 222 (1971).
47. 384 U.S. 436 (1966); see note 38 supra.
48. 401 U.S. at 224-26. The Supreme Court noted that even though Harris was 

impeached on matters more directly bearing on the commission of a crime than was 
Walder, who was impeached on collateral matters, a result different from that in Walder 
was not warranted. Id. at 225. The Court concluded that the exclusion of the illegally 
obtained statements from the prosecutor’s case-in-chief would sufficiently deter official 
misconduct. Id.

The majority in Harris believed that to preclude the use of a defendant’s prior state
ments to impeach him would be to allow the defendant to perjure himself, free from 
the risk of impeachment by prior inconsistent statements. Id. at 226. The dissent 
felt that the decision encouraged the police to interrogate a suspect incommunicado and 
without counsel, because such interrogation might produce statements that could be 
used to impeach the defendant if he took the stand. Id. at 232 (Brennan, Douglas, & 
Marshall, JJ-, dissenting).

49. 500 F.2d 856 (9th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3172 (U.S. 
Sept. 23, 1974) (No. 74-322).

50. Id. at 910. The defendant had testified that he lacked Mafia connections, but 
the wiretap logs would have shown the testimony to be false. The line of questioning 
was discontinued, and the logs were never introduced. Id. at 910-11.

Use of Illegally Obtained Evidence to Impeach Witnesses on Cross- 
Examination. The Supreme Court held in Walder v. United
States44 that the prosecution can use illegally obtained evidence during 
cross-examination of a defendant to impeach his testimony on matters 
collateral to the issue of guilt.45 The Court broadened the Walder 
doctrine in Harris v. New York46 in which the Court allowed state
ments of a defendant taken in violation of the requirements of Miranda 
v. Arizona47 to be used on cross-examination to impeach his credibil
ity.48 49 The Ninth Circuit has further developed this exception to the 
exclusionary rule. In United States v. Polizzi4Q the prosecution threat
ened to produce logs of illegal wiretaps to impeach the defendant un
less a line of questioning producing perjurious testimony was dis
continued.50 The Ninth Circuit held that the threatened use of the 
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logs did not taint the trial since under the Walder doctrine the logs 
could be used only for impeachment purposes.51

51. Id. at 911; see Walder v. United States, 347 U.S. 562, 565 (1954).
52. Fed. R. Crim. P. 12, 41(f); accord, United States v. Barber, 495 F.2d 327, 329 

(9th Cir. 1974) (when items not in warrant seized, accused must move to suppress 
before trial); Omnibus Crime Control & Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518(10)(a) (1970) (motion to suppress evidence derived from illegal electronic 
surveillance must be made before trial).

The primary reason for requiring motions to suppress to be made before trial is to 
avoid interruption of the trial. United States v. Fernandez, 480 F.2d 727, 740 (2d Cir. 
1973); see Lawrence v. Henderson, 478 F.2d 705, 707 (5th Cir. 1973) (state rule 
requiring motions to suppress to be made prior to trial serves legitimate state interest 
in trial efficiency). In addition, to demand that attacks on the evidence be made 
before documents become lost and memories dimmed is reasonable. United States v. 
Fernandez, 480 F.2d 727, 740 (2d Cir. 1973).

53. Fed. R. Crim. P. 12(b)(2); see United States v. Sisca, 503 F.2d 1337, 1340 
(2d Cir. 1974) cert, denied, 43 U.S.L.W. 3280 (U.S. Nov. 12, 1974); United States 
v. Cohen, 489 F.2d 945, 952 (2d Cir. 1973).

However, rule 12(b)(2) of the Federal Rules of Criminal Procedure requires only 
that motions include all objections then available to the defendant. Fed. R. Crim. P. 
12(b)(2); accord, Omnibus Crime Control & Safe Streets Act of 1968, § 802, 18 
U.S.C. § 2518(10)(a) (1970) (motion to suppress wiretap evidence must be made 
before trial unless defendant had no opportunity’ to make the motion or the grounds 
of the motion were not known). Moreover, the Fifth Circuit has stated in dicta that 
when challenged evidence constitutes almost the entire case against the defendant, a 
refusal to consider a motion to suppress made during trial is inappropriate if the 
defendant did not intentionally fail to make the motion before trial. Lawrence v. 
Henderson, 478 F.2d 705, 708 ( 5th Cir. 1973). In Lawrence the motion was based 
on facts adduced at pretrial, and a ruling on the motions during trial would not have 
interrupted or delayed the trial. Id.

54. United States v. Ledesma, 499 F.2d 36, 39 (9th Cir. 1974) (evidentiary hearings 
not matter of course, but required where issues of fact contested); United States v. 
Smith, 495 F.2d 668, 670 (10th Cir. 1974) (factual dispute on issue of standing to 
challenge seizure should be decided on receipt and consideration of evidence at a 
separate hearing, not on representations of counsel at trial); see Fed. R. Crim. P. 41(e) 
(judge shall receive evidence on issues of fact necessary to decide motion).

55. Agnellino v. New Jersey, 493 F.2d 714, 727 (3d Cir. 1974); United States ex rel. 
Saiken v. Bensinger, 489 F.2d 865, 866 (7th Cir. 1973), cert, denied, 417 U.S. 910 
(1974).

56. Mullins v. United States, 487 F.2d 581, 589 (8th Cir. 1973); United States v. 
McNally, 485 F.2d 398, 406 (8th Cir. 1973).

Motions to Suppress Evidence. The defendant usually must
make all motions to suppress evidence before trial.52 Failure to do so 
without good cause may be considered a waiver of constitutional ob
jections the defendant may have to the admission of the evidence.53 
If facts relating to the validity of a search are contested, the court must 
hold a hearing before ruling on the suppression motion.54 When the 
court does rule on a motion to suppress, it must accord great weight to 
a magistrate’s finding of probable cause for the search or seizure.55 
The decision of a trial court will not be overturned on appeal if sup
ported by substantial evidence and if no clear error appears from the 
record.56
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Standing to Challenge Illegal Searches and Seizures. In a
federal prosecution only parties whose fourth amendment rights 
were violated by the search may invoke the exclusionary rule to sup
press illegally acquired evidence.57 Even coconspirators and code
fendants have no standing to challenge the admission of evidence if 
their personal rights have not been violated; fourth amendment rights 
may not be invoked vicariously.58 A possessory interest in the premises 
or the property searched confers standing,59 but a person who inten
tionally abandons his property abrogates his standing as well.60 Any
one legitimately on searched premises has standing if the fruits of the 
search are used against him.61 An accused has automatic standing if 
possession of an item seized in a contested search is an element of the 
crime charged;62 however, where possession of the seized item is 
necessary to commit a crime but possession at the time of the search is 
not an essential element of the crime, the defendant does not have 
automatic standing.63

57. Aiderman v. United States, 394 U.S. 165, 173, 176-80 (1969); Fed. R. Crim. P. 
41(e).

58. Aiderman v. United States, 394 U.S. 165, 172-73, 176-80 (1969); see, e.g., 
United States v. Colacurcio, 499 F.2d 1401, 1406 (9th Cir. 1974) (no standing to 
object to search of a club); United States v. Cangiano, 491 F.2d 906, 912 (2d Cir.), 
cert, denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974) (No. 73-1526) (no stand
ing to contest search of apartment in which no possessory interest, even though 
defendant was the target of the investigation); United States v. Palazzo, 488 F.2d 942, 
947-48 (5th Cir. 1974) (narcotics dealer has no standing to object to illegal search 
and interrogation of customers after sales); United States v. Altizer, 477 F.2d 846 
(5th Cir. 1973) (per curiam) (no standing to contest admission of evidence obtained 
from illegal arrest of purported wife).

59. United States v. Jeffers, 342 U.S. 48, 52-54 (1951) (accused had standing 
to challenge search of hotel room to which he had key and to challenge seizure 
of contraband despite statutory abrogation of property rights in contraband); United 
States v. Mulligan, 488 F.2d 732, 736 (9th Cir. 1973), cert, denied, 417 U.S. 970 
(1974) (defendant had standing even though not present during search of car, which 
was in control of another and registered in a fictitious name). But cf. United States 
v. Frick, 490 F.2d 666, 669 (5th Cir. 1973), cert, denied, 43 U.S.L.W. 3208 (U.S. 
Oct. 15 ,1974) (No. 73-1704) (partnership does not give accused standing to object 
to seizure of codefendant partner’s briefcase).

60. See, e.g., Mullins v. United States, 487 F.2d 581, 588 (8th Cir. 1973) (intent 
to abandon office shown where defendant fled state); United States v. Moody, 485 
F.2d 531, 533-34 (3d Cir. 1973) (intent to abandon not shown where defendant fled 
from car to escape police); Lawrence v. Henderson, 478 F.2d 705, 708 (5th Cir. 1973) 
(involuntary abandonment as result of illegal arrest does not destroy standing).

61. Jones v. United States, 362 U.S. 257, 265 (1960). No expectation of privacy 
need be shown; legitimate presence on the premises is a sufficient source of standing. 
Id. at 267; Holloway v. Wolff, 482 F.2d 110, 112-13 (8th Cir. 1973) (the fourth 
amendment protects uninvited as well as invited guests).

62. Jones v. United States, 362 U.S. 257, 263-65 (1960); see United States v. 
Legato, 480 F.2d 408, 410 n.6 (5th Cir.), cert, denied, 414 U.S. 979 (1973) (when 
charged with possession have automatic standing even if not searched).

63. See Brown v. United States, 411 U.S. 223, 228-29 (1973) (defendant charged 
with transporting stolen goods lacked standing to challenge seizure of goods in 
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The Supreme Court this term in United States v. Calandra™ ruled 
that a victim of an illegal search and seizure did not have standing to 
challenge the use of illegally seized evidence at a grand jury pro
ceeding.64 65 Further, the Calandra Court held that a grand jury witness 
may not premise a refusal to answer a question on the ground that 
the question was based on the illegally seized evidence.66 67 The Ninth 
Circuit, in In re Weir™ extended Calandra to prohibit a grand jury 
witness from refusing to answer questions based on evidence obtained 
by coercion.68

warehouse); United States v. Palazzo, 488 F.2d 942, 947-48 (5th Cir. 1974) (narcotics 
dealer has no standing when charged with possession prior to search).

The Supreme Court held in Simmons v. United States that self-incriminating statements 
made by an accused prior to trial in order to establish standing cannot be used against 
him. 390 U.S. 377, 394 (1968) (defendant admitted ownership of seized suitcase 
to challenge seizure). Subsequently, the Court in Brown v. United States suggested 
that the holding in Simmons protecting the accused from self-incrimination in establishing* 
standing might render the automatic standing rule of Jones superfluous. Brown v. 
United States, supra at 228; see Jones v. United States, 362 U.S. 257 (1960).

64. 414 U.S. 338 (1974).
65. Id. at 349-52 (during contested search, police found promissory notes between 

defendant and a known loanshark; notes used in grand jury investigation).
66. Id. at 351-52 (grand jury investigatory not judicial; need to proceed with 

investigation outweighs possibility of police misconduct).
67. 495 F.2d 879 (9th Cir. 1974).
68. Id. at 880-81.
69. U.S. Const, amend. IV. But cf. Wallis v. O’Kier, 491 F.2d 1323, 1325 (10th 

Cir. 1974) cert, denied, 43 U.S.L.W. 3240 (U.S. Oct. 22, 1974) (search warrant 
issued by military commander upon showing of probable cause not supported by oath 
or affirmation held valid).

Both state and federal courts may issue federal search warrants. Fed. R. Crim. P. 
41. The power of a state court under rule 41 is independent of the court’s state-vested 
power to issue a search warrant and provides an additional tool for the enforcement 
of federal law. United States v. Sellers, 483 F.2d 37, 43 (5th Cir. 1973), cert, denied, 
417 U.S. 908 (1974). The fruits of a search conducted pursuant to a state-issued 
warrant may be admissible in a federal prosecution even if state law does not meet 
every requirement of rule 41. Id. at 43-44. Courts will consider whether the state 
procedure meets constitutional requirements and whether it satisfies the require
ments in the rule designed to govern the conduct of federal officers and to protect 
the integrity of courts. Id. at 43. The fruits of a joint state-federal search based 
on a valid state warrant will not be suppressed for failure of the state warrant to 
show evidence of a federal crime. Id. at 44. But cf. United States v. Brouillette, 
478 F.2d 1171, 1176 (5th Cir. 1973) (violation of federal law must be shown to 
get federal warrant).

70. United States v. Noreikis, 481 F.2d 1177 (7th Cir. 1973), vacated and remanded 
as to one defendant, cert, denied as to others, 415 U.S. 904 (1974); United States 

SEARCH WARRANTS AND PROBABLE CAUSE

Validity of the Warrant. A search warrant may issue only upon
a showing of probable cause supported by oath or affirmation.69 The 
facts necessary to demonstrate probable cause must be presented by 
affidavit,70 which must disclose the underlying basis for the facts 
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recited so that the magistrate can evaluate independently the affiant’s 
conclusions; affidavits containing only conclusory allegations are in
sufficient.71 The affidavit, however, need demonstrate only a probabil
ity that evidence of criminal activity will be found in a given area.72 
The magistrate should interpret the affidavits presented in an applica
tion for a warrant in a commonsense and nontechnical manner.73

v. Anderson, 453 F.2d 174, 175 (9th Cir. 1971); see Fed. R. Crim. P. 41(c) (warrant 
issued only upon affidavit). But see Campbell v. Minnesota, 487 F.2d 1, 5 (8th 
Cir. 1973) (unrecorded sworn oral testimony may supplement written affidavit).

71. Spinelli v. United States, 393 U.S. 410, 416 (1969); Aguilar v. Texas, 378 
U.S. 108, 113-14 (1964); Giordenello v. United States, 357 U.S. 480, 486 (1958); 
see Campbell v. Minnesota, 487 F.2d 1, 3-4 (8th Cir. 1973) (conclusory affidavit 
by police officer insufficient to show probable cause). The reliability and credibility 
standards of Aguilar and Spinelli apply to affidavits of police officers. Id.; see Spinelli 
v. United States, supra; Aguilar v. United States, supra; notes 99-105 infra and accom
panying text. The reliability and credibility prongs of the Aguilar test may be 
satisfied by separate affidavits. United States v. Noreikis, 481 F.2d 1177, 1179 (7th 
Cir. 1973), vacated and remanded as to one defendant, cert, denied as to others, 
415 U.S. 904 (1974).

72. Spinelli v. United States, 393 U.S. 410, 419 (1969); Beck v. Ohio, 379 U.S. 
89, 96 (1964); see, e.g., Agnellino v. New Jersey, 493 F.2d 714, 727 (3d Cir. 1974) 
(probable cause if man of reasonable caution believes evidence exists on premises); 
United States v. Mulligan, 488 F.2d 732, 735-36 (9th Cir. 1973), cert, denied, 
417 U.S. 970 (1974) (discovery of tools in car and buried money near residence 
sufficient probable cause for search of residence); United States v. Koonce, 485 F.2d 
374, 380 (8th Cir. 1973) (only probability need be shown; standards less rigorous 
than rules of evidence determine sufficiency); Iverson v. North Dakota, 480 F.2d 
414, 418 (8th Cir.), cert, denied, 414 U.S. 1044 (1973) (prima facie showing of 
criminal activity not required).

73. United States v. Ventresca, 380 U.S. 102, 109 (1965); see United States 
v. Collier, 493 F.2d 327, 328-29 (6th Cir. 1974) (per curiam), cert, denied, 
43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (probable cause not vitiated by misstatement 
of substance of conversation between defendants where affidavit contained the only 
reasonable interpretation of conversation); United States v. Olt, 492 F.2d 910, 911 
(6th Cir. 1974) (affidavit may support search of two apartments even though evidence 
mav be in only one or the other).

74. U. S. Const, amend. IV; Fed. R. Crim. P. 41(c); see United States v. Keach, 
480 F.2d 1274, 1284 (10th Cir. 1973) (“premises” sufficient to describe single 
building); United States v. Baca, 480 F.2d 199, 203 (10th Cir.), cert, denied, 414 
U.S. 1008 (1973) (description of person to be searched consisting of name only 
sufficient where person known to officers).

75. United States v. Olt, 492 F.2d 910, 911-12 (6th Cir. 1974).
76. U.S. Const, amend. IV; Fed. R. Crim. P. 41(c); see United States v. Thompson, 

495 F.2d 165, 170 (D.C. Cir. 1974) (“records” construed to mean commercial 
documents); United States v. Micheli, 487 F.2d 429, 432 (1st Cir. 1973) (not 
everything found on described premises falls within scope of warrant).

77. 492 F.2d 343 (9th Cir. 1974) (per curiam).

A warrant must particularly describe the place or person to be 
searched.74 For this purpose, an apartment is considered to be a sepa
rate residence, and the warrant must separately designate each apart
ment to be searched.75 The warrant also must particularly describe 
the items to be seized.76 In Quigg v. Estelle77 the Ninth Circuit held 
that inclusion in a warrant of a broad provision authorizing the seizure 
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of any evidence that would connect the accused with the crime under 
investigation did not invalidate the warrant.78 The court reasoned 
that any evidence linking the accused with the crime always could be 
seized legally under the doctrine of plain view, and that the challenged 
statement in the warrant merely confirmed this already existing 
power.79 However, when the police know that a particular item is on 
the premises, the item must be named in the warrant.80

78. Id. at 345. The warrant also authorized the seizure of “any .22 caliber” pistol. 
Id. This did not render the warrant overly broad because there was probable 
cause to believe that a .22 caliber pistol was the murder weapon, and the make and 
serial number of the murder weapon were unknown. Id. at 345-46.

79. Id. at 345; see Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plain 
view doctrine); notes 403-414 infra and accompanying text.

80. Coolidge v. New Hampshire, 403 U.S. 443, 471 (1971). But see United States 
v. Carwell, 491 F.2d 1334, 1336 (8th Cir.) (per curiam), cert, denied, 417 U.S. 949 
(1974) (Coolidge holding not applicable to contraband).

81. Sgro v. United States, 287 U.S. 206, 210-11 (1932).
82. Id.; United States v. Harris, 482 F.2d 1115, 1119 (3d Cir. 1973).
83. United States v. Harris, 482 F.2d 1115, 1119 (3d Cir. 1973).
84. Id.; Bastida v. Henderson, 487 F.2d 860, 864 (5th Cir. 1973). In United 

States v. Harris information concerning a large-scale narcotics operation was held 
not to be stale in view of the ongoing nature of the drug operation. 482 F.2d 1115, 
1119-20 (3d Cir. 1973).

85. United States v. Brouillette, 478 F.2d 1171, 1176 (5th Cir. 1973). But cf. 
United States v. Sellers, 483 F.2d 37, 44 (5th Cir. 1973), cert, denied, 
417 U.S. 908 (1974) (showing of violation of federal law not necessary for valid state 
warrant where both state and federal officers cooperate in search).

86. See, e.g., United States v. Cangiano, 491 F.2d 906, 912 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974); United States v. Brouillette, 
478 F.2d 1171, 1175-76 (5th Cir. 1973); Thomas v. United States, 376 F.2d 564, 
567 (5th Cir. 1969).

87. 478 F.2d 1171 (5th Cir. 1973).

An affidavit offered in support of an application for a search warrant 
must justify a finding that probable cause exists at the time the search 
warrant is issued.81 Determination of whether the facts in an affidavit 
are stale, made on a case-by-case basis,82 usually depends not on a 
consideration of the number of days between the occurrences recited 
in the affidavit and the warrant request,83 but rather on the nature of 
the crime reported. An affidavit describing an isolated event becomes 
inadequate much sooner than does one describing ongoing criminal 
activity.84

To issue a federal search warrant, a magistrate must have probable 
cause to believe that a federal crime was committed.85 Often to 
demonstrate that a federal crime was probably committed, the govern
ment must prove that interstate commerce or a facility in interstate 
commerce was used to further the crime.86 In United States v. Brouil
lette 87 the Fifth Circuit held a warrant invalid because the supporting 
affidavit described only a violation of state law and failed to show that 
the defendants had used interstate transportation or facilities in the 
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furtherance of criminal activity.88 A bald allegation of such use with
out a supporting statement of facts was held insufficient,89 for the court 
believed that allowing the mere mention of a violation of a federal 
statute to support a warrant would encourage federal officers with no 
real proof of such violations to search establishments violating state 
law in hopes of finding federal crimes.90

88. Id. at 1175. The fact that women were engaging in prostitution at a motel 
was held insufficient to show a nexus with interstate commerce. Id. at 1176; cf. 
United States v. Cangiano, 491 F.2d 906, 912 (2d Cir. 1974), cert, denied; 
43 U.S.L.W. 3229 (U.S. Oct. 22, 1974) (facts in affidavit held sufficient to show 
probable use of interstate commerce to transport obscene materials).

89. 478 F.2d at 1176.
90. Id. at 1176-77.
91. See, e.g., United States v. Harris, 403 U.S. 573 (1971); Spinelli v. United 

States, 393 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 108 (1964).
92. Rugendorf v. United States, 376 U.S. 528 (1964). In Rugendorf the Supreme 

Court assumed arguendo that the truth of allegations in an affidavit could be challenged. 
Id. at 531-32. See generally Kipperman, Inaccurate Search Warrant Affidavits as a 
Ground for Suppressing Evidence, 84 Harv. L. Rev. 825 (1971); Comment, Contro
verting Probable Cause in Facially Sufficient Affidavits, 63 J. Crim. L.C. & P.S. 41 
(1972).

93. 489 F.2d 983 (7th Cir. 1973) (en banc).
94. Id. at 988. Two other circuits have indicated that a hearing will be held 

when the defendant makes an initial showing of falsehood or other imposition on 
the magistrate. See United States v. Rael, 467 F.2d 333, 336 (10th Cir. 1972), cert, 
denied, 410 U.S. 956 (1973); United States v. Dunnings, 425 F.2d 836, 840 (2d 
Cir. 1969), cert, denied, 397 U.S. 1002 (1970). The District of Columbia Circuit 
has assumed, without deciding, that evidence underlying a facially sufficient affidavit may 
be examined. See United States v. James, 494 F.2d 1007, 1016 (D.C. Cir. 1974). 
The Fifth Circuit has held that affidavits containing misrepresentations are invalid 
if the error, whether or not material, is made with intent to deceive or if the error is 
material though made unintentionally. United States v. Thomas, 489 F.2d 664, 669 (5th 
Cir. 1973).

95. 489 F.2d at 988-89; accord, United States v. Marihart, 492 F.2d 897, 899-900
(8th Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974)
(No. 73-1561). Errors resulting from good faith or innocent misrepresentations should 
not result in exclusion since good faith or innocent errors cannot be deterred. 489 
F.2d at 988; accord, United States v. Marihart, supra at 900 n.4 (innocent misrepre

Effect of Inaccuracies in Affidavits. Although the Supreme
Court often has examined the sufficiency of affidavits submitted to show 
probable cause,91 it has yet to decide whether the truth of allegations 
contained in an affidavit may be challenged at a suppression hearing.92 
The Seventh Circuit in United States v. Carmichael 93 held that a de
fendant has a right to a hearing conducted to examine the foundation 
of a facially sufficient affidavit if he makes an initial showing that the 
Government misrepresented a material fact or made an intentional 
misrepresentation, whether or not material.94 If the government agent 
is proved to have been recklessly untruthful in alleging a material fact 
or deliberately untruthful in alleging any fact, the court will suppress 
evidence gained by the use of the affidavit.95 Under Carmichael, the 
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defendant also may challenge any statements based on the affiant’s 
personal knowledge.96 The court limited Carmichael to tests of the 
credibility of government agents and held that the defendant may not 
challenge the truth of statements by others relied on by the affiant.97 
Courts generally take a commonsense approach to minor or technical 
flaws in the affidavits or search warrants.98 99

sentations, even if material, do not support suppression); United States v. Gonzalez, 
488 F.2d 833, 838 (2d Cir. 1973) (negligent and immaterial misrepresentation 
does not vitiate search warrant); see Kipperman, supra note 92, at 831.

96. 489 F.2d at 989. Such statements include affiants’ representations about asser
tions by informants, such as representations that the informant actually made the 
statements, representations of the reliability of the informant, and the implied repre
sentation that the affiant considers the statements of the informer to be true. Id. 
See also Armour v. Salisbury, 492 F.2d 1032, 1035-36 (6th Cir. 1974) (misrepresen
tation of informant’s reliability cured by informant’s statement against penal interest).

97. 489 F.2d at 989. The court felt the proper method of testing the veracity 
of confidential informants was to apply the reliability and credibility standards of 
Aguilar v. Texas. Id.; see 378 U.S. 108 (1964); notes 99-105 infra. In United 
States v. Damitz the Ninth Circuit allowed the defendant to challenge an informant’s 
affidavit and held that when an informant’s affidavit contains both true and false 
portions and the true portions alone show probable cause, the warrant based on 
the affidavit is valid, despite the false portions. 495 F.2d 50, 54-55 (9th Cir. 1974). 
The court did indicate that its ruling might differ if a government agent’s affidavit 
were involved, but added that good faith reliance of the Government and its agents 
on a false affidavit of an informant supports a facially sufficient government affidavit. 
Id. at 55-56; see United States v. Carmichael, 489 F.2d 983, 989 (7th Cir. 1973) 
(en banc) (reasonable though mistaken belief of agent sufficient to form probable 
cause).

One commentator has noted that intentional misstatements by regular government 
informants remain problematic. See Kipperman, supra note 92, at 832 n.50. The 
problem could be solved by classifying such informants as government agents and 
thus subjecting informant’s affidavits to suppression for misstatement, but this solution 
would require a restructuring of the informant privilege. Id.

98. See United States v. Mendoza, 491 F.2d 534, 539 (5th Cir. 1974) 
(warrant valid although wrong affiant signed affidavit inadvertently); United States 
v. Soriano, 482 F.2d 469, 478-80 (5th Cir. 1973) (failure to name executing officer 
not fatal where no prejudice to defendant); United States v. Keach, 480 F.2d 1274, 
1284-85 (10th Cir. 1973) (corrections by magistrate of inadvertent error in date 
on warrant and affidavit lawful, do not vitiate warrant).

99. 378 U.S. 108 (1964).
100. Id. at 114-15 & n.5. The affidavit must show facts and circumstances relating 

to the manner in which the informant obtained the information as well as facts 
indicating the reliability of the informant. Id.

101. 393 U.S. 410 (1969).

Probable Cause Based on Informants' Statements. The
Supreme Court held in Aguilar v. Texas" that when an informant’s tip 
provides probable cause, the Government must establish both the in
formant’s credibility and the reliability of his information.100 In Spin
elli v. United States101 the Court held that an informant’s tip that fails 
the Aguilar tests may be corroborated by other evidence, but the corro
borated tip must be at least as reliable as a tip that would meet the 
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Aguilar standards standing alone.102 The Court emphasized that the 
manner in which the evidence was obtained by the informant must be 
set out or the informant’s statement must contain enough detail about 
the alleged criminal activity to enable the magistrate to believe that 
the informant is reciting more than mere rumor.103 In United States 
v. Harris104 the Court held that the reliability of the informant was 
established by the combination of the detail in the information given 
by the informant and the fact that the informant’s statement was 
against his penal interest.105 106

102. Id. at 415-16; see, e.g., United States v. Koonce, 485 F.2d 374, 380 (8th 
Cir. 1973) (informant corroborated by second informant); United States v. Harris, 
482 F.2d 1115, 1118-20 (3d Cir. 1973) (informant corroborated by federal surveil
lance); United States v. Baca, 480 F.2d 199, 203 (10th Cir.), cert, denied, 414 U.S. 
1008 (1973) (police observed known addicts entering and leaving premises described 
by informant).

103. 393 U.S. at 415-16; see, e.g., United States ex rel. Saiken v. Bensinger, 489 
F.2d 865, 866 (7th Cir. 1973), cert, denied, 417 U.S. 910 (1974) (details about 
location of buried body); United States v. Koonce, 485 F.2d 374, 380 (8th Cir. 
1973) (sufficient facts about stolen boat); United States v. Sellers, 483 F.2d 37, 
40-41 (5th Cir. 1973), cert, denied, 417 U.S. 908 (1974) (wealth of detail and 
unusual reliability of informant); United States v. Chavez, 482 F.2d 1268, 1272 
(5th Cir. 1973) (failure to set forth underlying circumstances leading informant 
to believe truth of allegations invalidates warrant); United States v. Harris, 482 
F.2d 1115, 1118-19 (3d Cir. 1973) (detailed information on structure and opera
tion of narcotics ring plus personal observation by informant of illegal activities); 
United States v. Wilson, 479 F.2d 936, 940 (7th Cir. 1973) (en banc) (informant’s 
recital that he was told during telephone credit confirmation that credit card was 
stolen establishes information’s reliability).

104. 403 U.S. 573 (1971).
105. Id. at 581-84. The Supreme Court indicated that a statement against penal 

interest alone could furnish probable cause. Id. at 583-84; see Agnellino v. New Jersey, 
493 F.2d 714, 726 (3d Cir. 1974); Armour v. Salisbury; 492 F.2d 1032, 1035-36 
(6th Cir. 1974); Quigg v. Estelle, 492 F.2d 343, 345 (9th Cir. 1974); United States 
v. Carmichael, 489 F.2d 983, 986 (7th Cir. 1973) (en banc). The Seventh Circuit 
in United States v. Wilson held that a victim’s voluntary telephone report based 
on personal observation was inherently reliable. 479 F.2d 936, 941-42 (7th Cir. 1973) 
(en banc).

106. 483 F.2d 37 (5th Cir. 1973), cert, denied, 417 U.S. 908 (1974).
107. The informant had given reliable information more than 100 times and was 

actually an undercover Federal Bureau of Investigation agent. Id. at 41 & n.2.
108. Id. at 41; see Spinelli v. United States, 393 U.S. 410, 416 (1969).
109. 483 F.2d at 41.

In United States v- Sellers100 the Fifth Circuit examined an affidavit 
that, although based on information from an unusually reliable infor
mant,107 failed to state the sources of the information. The court 
applied the Spinelli test and held that the wealth of detail supplied by 
the informant could enable the magistrate to find that the informant 
was relying on substantial evidence.108 The court further held that 
a showing of the informant’s unusual reliability could be used to 
augment, but not to supplant, the showing that the evidence itself was 
reliable.109
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Execution of Search Warrants. Valid execution of a search
warrant is a prerequisite to the admissibility of the fruits of a search.110 
Evidence discovered during a search broader than that authorized by 
the warrant will be excluded.111 In Marron v. United States112 the 
Supreme Court held that agents executing a search warrant could seize 
only those items enumerated in the warrant.113 However, immediately 
recognizable incriminating evidence or contraband may be seized if 
inadvertently discovered during the course of a legal search,114 as may 
mere evidence.115 In deciding whether an object is evidence of a crime, 
a court may refer to the affidavit supporting the search warrant.116

110. See Fed. R. Crim. P. 41(c)-(f) (outline of procedures for warrant execution).
111. United States v. Kenaan, 496 F.2d 181, 182-83 (1st Cir. 1974) (search with 

ultraviolet light for fluorescent powder on hands of accused outside scope of warrant 
for search of premises; evidence excluded); of. United States v. Micheli, 487 F.2d 
429, 432 (1st Cir. 1973) (search of briefcase of co-owner of business premises 
within scope of warrant for search of premises and evidence from briefcase admissible; 
search of personal effects of visitors, however, may be outside scope of warrant 
authorizing search of premises).

112. 275 U.S. 192 (1927).
113. Id. at 196.
114. Coolidge v. New Hampshire, 403 U.S. 443, 464-66 (1971); see, e.g., United 

States v. Damitz, 495 F.2d 50, 56 (9th Cir. 1974) (incriminating notebook seized 
during search for marijuana); United States v. Carwell, 491 F.2d 1334, 1335-36 (8th 
Cir. 1974) (per curiam) (seizure of firearm discovered in possession of known felon 
during search for narcotics); United States v. Maude, 481 F.2d 1062, 1069-71 (D.C. 
Cir. 1973) (identification used to purchase illegal postal stamps seized during search 
for stolen money orders).

115. Warden v. Hayden, 387 U.S. 294, 301-02 (1967). A search for mere evi
dence constitutes no greater imposition than does a search for instruments or fruits 
of a crime or for contraband. Id. at 310.

116. United States v. Thompson, 495 F.2d 165, 169 (D.C. Cir. 1974) (skeletal 
warrant may be fleshed out by affidavits supporting probable cause). The seizure of 
keys, leases, and rent receipts to show constructive possession of the searched apart
ment was allowed. Id.

117. 484 F.2d 352 (9th Cir. 1973), cert, denied, 414 U.S. 1158 (1974).
118. Id. at 355.
119. Id. at 353-54.

It is not yet clear to what extent an item not described in the war
rant may be examined to determine whether it is incriminating before 
the examination will be deemed a seizure. The Sixth Circuit in United 
States v. Gray117 required that the incriminating nature be immediately 
apparent. A police officer executing a warrant for the seizure of illegal 
liquor discovered two firearms that had no connection with the crime 
precipitating the search.118 The officer copied the serial numbers of 
the weapons and later discovered that they were stolen. A second 
warrant was then obtained for the firearms and the weapons were 
seized and introduced into evidence.119 The Sixth Circuit held that 
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because the weapons were not immediately recognized as incrimina
ting, the copying of the serial numbers was a seizure not based on 
probable cause and that the evidence should have been suppressed.120 
To allow police executing a valid search warrant to seize objects that 
are not recognizably incriminating when seized and that are not listed 
on the search warrant would be to render the search a general or ex
ploratory search.121

120. Id. at 356.
121. Id.; accord, Stanley v. Georgia, 394 U.S. 557, 571-72 (1969) (Stewart, J., 

concurring) (obscene nature of film seized during lawful search for bookmaking 
equipment not discovered until 50 minutes later).

122. 487 F.2d 426 (9th Cir. 1973), cert, denied, 417 U.S. 910 (1974).
123. Id. at 428-29.
124. Id. at 428.
125. Id. at 428-29. The court did not consider the issue of the permissible time 

lapse between seizure and the discovery of the incriminating nature of the item 
seized.

126. Fed. R. Crim. P. 41(c). The term “daytime” is defined as the hours 
from 6:00 a.m. to 10:00 p.m. Id. 41(h).

127. 416 U.S. 430 (1974).
128. Id. at 448-54; see 21 U.S.C. § 879 (1970); Fed. R. Crim. P. 41(h) (rule does 

not modify provisions of acts, inconsistent with rule, that regulate issuance and ex
ecution of warrants in special circumstances).

129. 416 U.S. at 454-58; see 21 U.S.C. § 879 (1970). Only a probability that the 
contraband will be on the property or person to be searched need be shown. 416 U.S. 
at 454-58.

A limited examination of articles discovered in the course of a search 
does appear to be proper. In United States v. Kuntzweiler122 the Ninth 
Circuit upheld the seizure of certain chemicals discovered during a 
valid search for LSD.123 A chemist called to the scene before the 
chemicals were seized advised the searching officers that the chemicals 
were the starting materials for the manufacture of methamphetamine, 
a dangerous drug.124 The officers then seized the chemicals as contra
band; the search and seizure were upheld.125

Nighttime Searches. Rule 41 (c) of the Federal Rules of Crim
inal Procedure requires that warrants be executed in the daytime unless 
the police prove a special necessity for a nighttime entry.126 The 
Supreme Court held in Gooding v. United States127 that rule 41 (c) 
does not apply to searches conducted under narcotics search statutes 
such as section 509 of the Comprehensive Drug Abuse and Prevention 
Control Act of 1970,128 and that the section itself required no special 
showing for a nighttime search.129 Therefore, no special showing 
justifying a nighttime search was required when the search was con
ducted under the authority of such a statute.
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ELECTRONIC SURVEILLANCE

Title III of the Omnibus Crime Control and Safe Streets Act of 
1968130 regulates all forms of electronic surveillance.131 The Act pro
hibits interception and disclosure of wire and oral communications in 
all but a few specified instances,132 and prescribes criminal and civil 
penalties for violations.133 In order to fall within the statutory ban, 
the interception of the communication must be accomplished through 
the use of a “device.”134 * * * 138 An especially troublesome portion of the 
statute exempts from the definition of “device” a telephone used in the

130. § 802, 18 U.S.C. §§ 2510-20 (1970).
131. Id. The constitutionality of title III is now well settled. See United 

States v. James, 494 F.2d 1007, 1013 (D.C. Cir. 1974). The Ninth Circuit this 
term held that electronic surveillance is no longer governed by the Communications 
Act of 1934. See United States v. Hall, 488 F.2d 193, 195-96 (9th Cir. 1973); 
§ 605, 47 U.S.C. § 605 (1970). The court reasoned that Congress intended title III 
to govern exclusively such surveillance. Id.; accord, Korman v. United States, 
486 F.2d 926, 932 (7th Cir. 1973) (interception of wire communications governed 
solely by title III).

132. § 802, 18 U.S.C. § 2511 (1970). The Attorney General or a specially 
designated Assistant Attorney General may authorize an application for an order 
permitting interception when the interception may produce evidence of certain 
crimes. Id., 18 U.S.C. § 2516 (1970).

Title III does not apply to certain interceptions, however. See United States v. 
Giordano, 416 U.S. 505, 553 (1974) (Powell, J., concurring and dissent
ing ) (use of pen register not an interception because not “aural” within 
meaning of 18 U.S.C. § 2510(4)); United States v. Toscanino, 500 F.2d 267, 279-80 
(2d Cir. 1974) (title III has no application outside territorial United States although 
fourth amendment remains applicable). But cf. Korman v. United States, 486 
F.2d 926, 932 ( 7th Cir. 1973) (suggests pen register possibly “interception” device 
within title III when used coincidentally with court ordered wiretap). The applica
tion of title III sometimes depends on the relationship between the intercepting 
party and the intercepted party and the owner of the premises on which the 
interception occurred. Compare Simpson v. Simpson, 490 F.2d 803, 809 (5th Cir. 
1974), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 15, 1974) (title HI does not apply 
to interception by one spouse of other spouse’s conversation in marital home) with 
United States v. Schrimsher, 493 F.2d 848, 850-51 (5th Cir. 1974) (title III applies 
where defendant never married prosecutrix, was not a member of her household, 
and recorded without permission of prosecutrix telephone conversations conducted on 
her telephone).

133. See 18 U.S.C. § 2511(1) (1970) (maximum criminal penalty of five
years imprisonment and/or $10,000 fine); id., 18 U.S.C. § 2520 (1970) (mini
mum civil penalty $100 per day or $1000, whichever greater; punitive damages, 
attorney’s fees and costs may be awarded). Only willful unlawful interception and 
willful, knowing, and unlawful disclosure are criminal acts. Id., 18 U.S.C. § 2511(1) 
(1970). Good faith reliance on a court order or legislative authorization provides 
a complete defense to a criminal charge. Id., 18 U.S.C. § 2520 (1970). The 
defenses available in civil suits duplicate those in criminal actions. See id., 18 U.S.C. 
§ 2520 (1970).

134. Id., 18 U.S.C. § 2511(1 )(b) (1970). The manufacture, distribution, pos
session, and advertisement of wire and oral communications intercepting devices
also are prohibited by the title III. See Omnibus Crime Control and Safe Streets
Act of 1968, § 802, 18 U.S.C. § 2512 (1970). Offending devices may be forfeited.
Id., 18 U.S.C. § 2513 (1970). See generally United States v. Bast, 495 F.2d
138, 142-44 (D.C. Cir. 1974).
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ordinary course of business.135 The Tenth Circuit explored the scope 
of the exception in United States v. Harpel,136 where the accused was 
convicted of unlawfully disclosing the contents of a wire communica
tion intercepted in violation of the provisions of title III.137 The de
fendant argued that the burden was on the Government to prove that 
the interception had not been made through the use of a telephone, 
while the Government argued that the burden was on the accused to 
bring himself within the ordinary course of business exception.138 
The court concluded that although the Government had the burden of 
proving beyond a reasonable doubt that the interception was ac
complished by a device other than a telephone used in the ordinary 
course of business, the unauthorized use of a telephone to record a 
conversation is, as a matter of law, not within the ambit of the ordinary 
course of business exception.135 136 137 138 139

135. See id., 18 U.S.C. § 2510(5)(a) (1970).
136. 493 F.2d 346 (10th Cir. 1974).
137. Id. at 348.
138. Id. at 350.
139. Id. at 351. The Government maintained in Harpel that even if use of the 

telephone was within the ordinary course of business exception, the use of a tape 
recorder to preserve the intercepted communication violated the act. Id. at 350. The 
court, emphasizing that the means employed to “acquire” the conversation are 
crucial, found that the telephone, and not the tape recorder, was the “acquiring” 
mechanism. Id.

140. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 
2510(2) (1970).

141. Id., 18 U.S.C. § 2510(1). A wire communication is one made by the aid 
of wire in whole or in part. Id., 18 U.S.C. § 2510(1).

142. 488 F.2d 193 (9th Cir. 1973).
143. Id. at 194-95.
144. Id. at 197. The court apparently was under the mistaken impression that 

communications between two radio-telephones are never aided by wire. The con
trary is often true. For example, a communication between two radio-telephones, 
one in New York and the other in California, would be aided by wire and, therefore, 
would be a wire communication.

In regulating electronic surveillance, title III draws a distinction 
between oral and wire communications. The statute protects oral 
communications only when made with a justifiable expectation of 
privacy,140 but places no such limitation on the protection of wire com
munications.141 At first glance, the distinction between oral and wire 
communications seems obvious, but the terms’ ambiguities were well 
illustrated by United States v. Hall,142 where the Ninth Circuit attemp
ted to determine the rights of parties who, while using a radio-tele
phone to arrange a marijuana transaction, were overheard by a house
wife listening to an eight-band receiver.143 The Hall court held radio 
broadcasts and communications emanating from a radio-telephone to 
be “oral” communications, but held communication carried in any part 
to or from a land-line telephone to be “wire” communication.144 Thus, a 
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communication between two mobile radio-telephones is an oral com
munication while one between a mobile radio-telephone and a land-line 
telephone is a wire communication, despite the fact that the parties 
to each communication have identical expectations of privacy.145 The 
court recognized the absurdity of the holding, which not only afforded 
unequal protection to persons with equal expectations of privacy, but 
also criminalized the widespread, innocent practice of monitoring mo
bile telephone bands and ship-to-shore frequencies.146 Nevertheless, in 
the absence of a contrary expression of intent by Congress, which 
simply failed to consider the problem, the Hall court felt bound to 
adhere strictly to the words of the statute.147

145. Id. Both types of communications can be overheard by use of conventional 
radio equipment. Id. at 195.

146. See id. at 197 & n.7; Omnibus Crime Control and Safe Streets Act of 1968, 
§ 802, 18 U.S.C. § 2511 (1970).

147. 488 F.2d at 198.
148. Cf. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 

2510(5) (1970) (telephones used in the ordinary course of business and hearing 
aids not “devices” ). This suggested change would preserve the character of a 
communication between a land-line telephone and a radio-telephone as a wire 
communication. Consequently, interception of the wire portion of the communication 
still would be covered by title III while the interception of the radio portion of 
the communication would be excepted. This change would prevent any conflict 
with section 605 of the Communications Act of 1934, which prohibits interception 
of certain radio broadcasts, because the communication would be a wire, and not 
a radio, communication. See United States v. Hall, 488 F.2d 193, 195-96 (9th 
Cir. 1973) (law officers excluded from purview of section 605 and governed ex
clusively by title III); Korman v. United States, 486 F.2d 926, 932 (7th Cir. 1973) 
(interception of wire communications governed solely by title III); 47 U.S.C. § 
605 (1970).

Although Congress could best correct this deficiency in title III, 
courts should act in the interim. While a court could not easily avoid 
the result in Hall without doing violence to the statutory language of 
title III, the Hall decision has only added to the confusion in this 
complex area of the law. Perhaps the most logical way to avoid the 
Hall result would be to find that a radio receiver used to intercept 
the radio portion of a wire communication, voluntarily broadcast by 
one of the parties thereto, is not a “device” within the meaning of 
title III and therefore that the receiver’s use to intercept communica
tions does not violate the statute.148

Orders for Electronic Surveillance. Upon receiving an applica
tion for a surveillance order, a judge may issue an order authorizing 
the interception of wire or oral communications if the application 
presents facts and circumstances sufficient to enable the judge to find 
probable cause for believing that a crime enumerated in section 2516 
of title 18 of the United States Code is being committed, that the 
facilities to be tapped will be used in commission of a crime or are 
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leased to, listed to, or used by the suspect, and that communications 
concerning the crime will be obtained through the interception.149 
The judge must also have probable cause to believe that normal 
investigative techniques have failed or are unlikely to succeed.150 In 
United States v. Kahn^1 the Supreme Court held that title III requires 
the naming of a person in an application for an interception order onlv 
if the authorities have probable cause to believe that the person is 
committing the offense for which the order is sought.152 The Govern
ment’s application in Kahn was not deficient even though it failed 
to name the wife of a designated gambling suspect because the 
Government did not have probable cause to believe that she had 
committed the criminal offense for which the order was sought; 
a probability, not a possibility, of criminal involvement is required.153 
Nor did the use of the phrase “others as yet unknown” in the order 
render it an unconstitutional general warrant because the order 
authorized government agents to intercept only conversations related 
to offenses enumerated in the order and commanded the agents to 
minimize the interception of innocent conversations.154 Title III does 
not require suppression of legally intercepted conversations simply 
because no person named in the order was a party to the conversa
tions.155 Finally, no person need be named in the order; when there 
is probable cause to believe that a particular telephone is being used 

149. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§§ 2516, 2518(1), 2518(3) (1970); see United States v. James, 494 F.2d 1007, 
1015 (D.C. Cir. 1974) (probable cause found to believe that telephone being 
used to conduct narcotics operation ).

150. See, e.g., United States v. O’Neill, 497 F.2d 1020, 1025 (6th Cir. 1974) (af
fidavit sufficient when it shows both failure of reliable informants to supply information 
and insufficiency of gamblers’ records); United States v. James, 494 F.2d 1007, 
1015-16 (D.C. Cir. 1974) (showing of failure of ordinary techniques must be 
tested in practical and commonsense manner; ordinary techniques frustrated by 
suspect’s extreme caution); United States v. Bynum, 485 F.2d 490, 499-500 ( 2d 
Cir. 1974), vacated and remanded on other grounds, 417 U.S. 903 (1974) 
( affidavit indicating reasonable belief that suspect engaged in corruption of 
officials and in violence against informants sufficient to justify order); United 
States v. Bobo, 477 F.2d 974, 982-83 (4th Cir. 1973), petition for cert, filed sub 
nom. United States v. Gray, 42 U.S.L.W. 3167 (U.S. Aug. 2, 1973) (No. 73-231) 
(interstate gambling conducted almost exclusively by telephone; seizure of records 
insufficient to establish elements of crime).

151. 415 U.S. 143 (1974).
152. Id. at 155.
153. Id. at 152.
154. 415 U.S. at 158. The Court considered Mrs. Kahn to be in the category of 

persons unknown. Id. There was no indication that government agents had exceeded 
their authority. Id. The Court observed that if federal agents had executed a search 
of the Kahn residence for gambling records they legally could have seized records in 
Mrs. Kahn’s handwriting. Id. at 155 n.15.

155. Id. 157-58 (interception order did not refer to conversations between 
Kahn and others; referred to communications of Kahn and of others as yet unknown).
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to commit an offense, a wire interception order properly may issue 
even though no person is identifiable.156

156. Id. at 157 n.17.
157. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 

2516(1) (1970). The principal prosecuting attorney of a state or any political 
subdivision thereof may petition a state court for an interception order in certain 
cases. See id., 18 U.S.C. § 2516(2) (1970). When an order is issued under 
state law, its validity is decided under state law. United States v. Manfredi, 488 
F.2d 588, 598 & n.7 (2d Cir. 1973), cert, denied, 417 U.S. 936 (1974).

158. 416 U.S. 505 (1974).
159. Id. at 508-09; see Omnibus Crime Control and Safe Streets Act of 

1968, § 802, 18 U.S.C. §§ 2515, 2518(10)(a) (1970) (evidence derived 
from unlawful tap must be suppressed). The authorization was made by the 
Attorney General’s Executive Assistant, who signed the Attorney General’s initials 
to a memorandum instructing a designated Assistant Attorney General to approve 
the application. The Assistant Attorney General undertook no independent evalua
tion of the application. Id. The decision in Giordano is expected to result in the sup
pression of wiretap evidence against 626 defendants in at least 60 cases. See Wash. 
Post, May 14, 1974, § A, at 1, col. 7.

160. 416 U.S. at 530-33.
161. See United States v. Chavez, 416 U.S. 562, 570-73 (1974). The 

Supreme Court held that the Attorney General’s approval had met the require
ments of title III. Id. The Court also held that the order reciting approval of the 
Assistant Attorney General was sufficient on its face within the meaning of the statute. 
Id.; see Omnibus Crime Control and Safe Streets Act of 1968, § 802, §§ 2518(10)- 
(11) (1970).

162. 494 F.2d 593 (3d Cir. 1974) (en banc), cert, denied, 43 U.S.L.W. 3213 
(U.S. Oct. 15, 1974).

163. The Government must obtain a court order to conduct electronic surveillance 
of domestic organizations dangerous to the national security. See United States v. 
United States District Court, 407 U.S. 297, 320 (1972). The Supreme Court in 
United States v. United States District Court reserved judgment on the question of 
whether a warrant was required where foreign powers are involved. Id. at 321-22.

An application for an interception order must be authorized by 
the Attorney General or a designated Assistant Attorney General.157 
The Supreme Court in United States v. Giordano158 strictly construed 
the statute requiring authorization and held that primary and deriva
tive evidence from a wire communication intercepted pursuant to a 
court order based on an improperly authorized application must be 
suppressed.159 Moreover, because extensions of wiretap orders neces
sarily depend on and derive from the initial order, the invalidity of 
the initial order necessitates the suppression of evidence gained from 
extensions of the order, even though the application for the extension 
is validly authorized.160 However, where the Attorney General in 
fact authorizes the application, the misidentification of an Assistant 
Attorney General as the official authorizing the application does not 
require suppression.161

The Third Circuit this term, in United States v. Butenko,162 addressed 
the question of whether an interception order is required when the 
President uses electronic surveillance to conduct foreign intelligence 
operations.163 The Butenko court held that the fourth amendment
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reasonableness requirement applies to foreign intelligence surveil
lance,164 but concluded that warrantless surveillance in this context 
is reasonable.165 The court stated that post hoc judicial review 
adequately deters abuse of the President’s power to conduct warrant
less electronic surveillance and safeguards fourth amendment rights.166 
Seizure of Communications. Title III prescribes the procedure

164. 494 F.2d at 603.
165. Id. at 605; accord, United States v. Brown, 484 F.2d 418, 426 (5th Cir.

1973) . The Butenko court also decided that the provisions of the Communications 
Act of 1934 prohibiting the unauthorized publication or use of communications did 
not restrict the President’s authority to gather foreign intelligence. 494 F.2d at 601; 
see § 605, 47 U.S.C. § 605 (1970).

166. 494 F.2d at 606. In order to uphold an interception, the judge must be 
satisfied that the primary purpose of the surveillance was to collect foreign intelligence 
and that the gathering of evidence of criminal activity was incidental. Id.

167. See Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518 (1970).

168. Id., 18 U.S.C. § 2518(7) (1970). Application for an interception order must 
be made within 48 hours from the beginning or occurrence of the interception. Id., 
18 U.S.C. § 2518(7) (1970).

169. Id., 18 U.S.C. § 2517(5) (1970). This provision has withstood challenges 
alleging the provision unconstitutionally overbroad. See United States v. Tortorello, 
480 F.2d 764, 771-75 (2d Cir.), cert, denied, 414 U.S. 866 (1973) (title III not 
unconstitutional); United States v. Cafero, 473 F.2d 489 (3d Cir. 1973), cert, denied, 
417 U.S. 909 (1974) (similar holding).

170. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518(8)(d) (1970). But see United States v. Rizzo, 492 F.2d 443, 447 (2d Cir.
1974) (court refused to suppress evidence where inventory filed one month late but 
five months prior to suppression hearing and no prejudice to the defendant resulted).

171. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518(8) (d) (1970). Because a premium has been placed upon reasonable notice, 
courts should grant a postponement of service only after carefully considering the 
circumstances. See United States v. Manfredi, 488 F.2d 588, 601 (2d Cir. 1973), 
cert, denied, 417 U.S. 936 (1974) (postponement of the service of the inventory 
until six months after surveillance ceased upheld where no showing of prejudice to 
defendant). See also United States v. Cafero, 473 F.2d 489, 500 (3d Cir. 1973), 
cert, denied, 417 U.S. 909 (1974) (provisions for postponement of service do not 
render title III unconstitutional).

172. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518(8)(d) (1970); see United States v. Rizzo, 492 F.2d 443, 447 (2d Cir. 1974).

to be followed in the execution of an interception order.167 In certain 
emergency situations, an interception may begin without an order 
if the officials apply for an order immediately after the interception 
begins.168 The statute provides that evidence of crimes not named 
in an order may be used in court if the interception otherwise com
plies with the provisions of title III.169 An inventory must be served 
on those named in an interception order within 90 days after the order 
expires170 unless good cause is shown for the postponement of the 
service.171 Judges have discretion to order service on persons not 
named in the order and are to exercise it in the interests of justice.172 
Minimization. Title III requires that the interception order
contain a provision that the surveillance be conducted in a manner 
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that minimizes the interception of communications unrelated to the 
crime under investigation.173 The order need not explicitly state the 
restriction, which may be inferred from the document as a whole.174 
In order to comply with the minimization requirement, government 
agents must do everything reasonably possible under the circumstances 
to avoid the interception of nonpertinent communications and to 
respect the right of privacy.175 Thus, the interception of all calls 
may violate the interception order in some cases but may be justified 
in others.176 177

173. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 2518(5) (1970). When interception is authorized pursuant to state law, minimiza
tion is governed by state law. United States v. Rizzo, 491 F.2d 215, 217 (2d Cir. 
1974); United States v. Manfredi, 488 F.2d 588, 598 (2d Cir. 1973), cert, denied, 
417 U.S. 936 (1974). When state law is not dispositive, the court may look to 
federal decisions for guidance. Id. at 599. Under either federal or state law, the 
burden of proof of minimization rests with the Government. United States v. Rizzo, 
supra at 217 n.7.

174. United States v. Cirillo, 499 F.2d 872, 888 (2d Cir. 1974), cert, denied, 43 
U.S.L.W. 3330 (U.S. Dec. 10, 1974) (interception order lacking explicit minimiza
tion requirement valid where police are aware of minimization requirement and 
abide by it); United States v. Manfredi, 488 F.2d 588, 598 (2d Cir. 1973), cert, 
denied, 417 U.S. 936 (1974) (interception order lacking express minimization require
ment valid when read together with supporting affidavits agreeing to minimize).

175. United States v. James, 494 F.2d 1007, 1018-23 (D.C. Cir. 1974); United 
States v. Tortorello, 480 F.2d 764, 784 (2d Cir), cert, denied, 414 U.S. 866 (1973); 
see United States v. Rizzo, 491 F.2d 215, 217-18 (2d Cir. 1974) (uncontradicted 
testimony of police officer sufficient to show minimization).

176. United States v. James, 494 F.2d 1007, 1018 (D.C. Cir. 1974) (monitoring 
all conversations held reasonable where case involved sophisticated narcotics con
spiracy); United States v. Bynum, 485 F.2d 490, 500 (2d Cir. 1973), vacated and 
remanded on other grounds, 417 U.S. 903 (1974) (interception that monitors every 
telephone call not necessarily violative of minimization requirement). Compare 
United States v. Cox, 462 F.2d 1293 (8th Cir. 1972) (continuous tap found not to 
violate minimization requirement in case involving large-scale criminal conspiracy) 
with United States v. King, 335 F. Supp. 523 (S.D. Cal. 1971), rev’d on other grounds, 
478 F.2d 494 (9th Cir. 1973), cert, denied, 417 U.S. 950 (1974) (continuous tap 
found to violate the minimization requirement where the court order limited inter
ception to investigation of a single narcotics shipment).

177. 494 F.2d 1007 (D.C. Cir. 1974).
178. Id. at 1019-20. Greater minimization may be required when a single event 

is investigated than is required when a criminal operation of large magnitude is in
vestigated. Id. at 1019. The use of guarded language and codes to make incriminat
ing conversations appear innocent may necessitate the monitoring of a larger number 
of communications. Id.

179. Id. at 1020. Greater minimization is required when several persons may 
be using the telephone for innocent purposes than is required when the telephone is 
used exclusively to conduct a criminal operation. Id.; cf. Katz v. United States, 389 
U.S. 347 (1967) (fourth amendment protects reasonable expectation of privacy).

This term the District of Columbia Circuit in United States v. 
James117 identified four factors that determine the required degree 
of minimization—the scope of the criminal enterprise,178 the location 
and operation of the tapped telephone,179 the anticipated content of
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the calls to be intercepted,180 and the degree of judicial supervision 
of the interception.181 In James, where the tapped telephone was 
used almost exclusively to carry on a criminal enterprise, callers often 
talked in code, and judicial supervision of the interception was close, 
adequate minimization was found although every call was mon
itored.182 When all calls have been monitored and government agents 
have made a prima facie showing of compliance with the minimiza
tion requirement, the burden shifts to the defendant to show how 
the interception of innocent conversation could have been reduced.183 
Challenges to Illegal Electronic Surveillance. The Supreme

180. 494 F.2d at 1020-21. To the extent possible, the Government should deter
mine in advance which calls are likely to be pertinent. Id. at 1020. However, courts 
should recognize that the government’s expectations about the contents will change 
from day to day. Id. at 1020-21.

181. Id. at 1021. A federal judge may supervise an interception and require reports 
to be filed at regular intervals. Omnibus Crime Control and Safe Streets Act of 
1968, § 802, 18 U.S.C. § 2518(6) (1970). When a court exercises this type of 
supervision, the rights of the parties are most likely to be safeguarded. 494 F.2d 
at 1021.

182. 494 F.2d at 1021-23; see United States v. Bynum, 485 F.2d 490, 500-02 
(2d Cir. 1973), vacated and remanded on other grounds, 417 U.S. 903 (1974) 
(minimization found despite monitoring of every telephone call where range of 
criminal activity broad, subject aware of wiretap, and judicial supervision of inter
ception close).

183. United States v. Manfredi, 488 F.2d 588, 600 (2d Cir. 1973), cert, denied, 
417 U.S. 936 (1974).

184. 394 U.S. 165 (1969).
185. Id. at 176.
186. See Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 

§§ 2510(11), 2518) (10) (a), (1970).
187. Aiderman v. United States, 394 U.S. 165, 173-74 (1969); see, e.g., United 

States v. Polizzi, 500 F.2d 856, 909-10 (9th Cir. 1974), petition for cert, filed, 43 
U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322) (no standing where not the 
subject of electronic surveillance); United States v. Magaddino, 496 F.2d 455, 460 
(2d Cir. 1974) (no standing where telephone not tapped nor conversations over
heard); United States v. Garcilaso de la Vega, 489 F.2d 761, 763 (2d Cir. 1974) 
(no standing when arrest results from interception on another’s telephone of con
versation to which defendant not a party); United States v. Pui Kan Lam, 483 F.2d 
1202, 1205 (2d Cir. 1973), cert, denied, 415 U.S. 984 (1974) (no standing where 
defendants not parties to intercepted conversation and have no possessory interest in 
premises).

Court in Aiderman v. United States184 held that a person may chal
lenge evidence on the ground that it was obtained through illegal 
electronic surveillance if the person was a party to the conversation 
illegally overheard or if the interception occurred on the person’s 
premises, regardless of whether the person participated in the con
versation.185 Title III confers standing on any person against whom 
an interception was directed or who was a party to the intercepted 
communication.186 Persons not included in the above categories have 
no standing since rights under the fourth amendment and title III 
may not be asserted vicariously.187
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Title III provides that an aggrieved party may move to suppress 
the contents of intercepted communications and the evidence derived 
therefrom on the ground that the interception was unlawful, that 
the order approving the interception was facially insufficient, or that 
the interception was not carried out in conformance with the inter
ception order.188 The Supreme Court in United States v. Giordano189 
held that an interception is unlawful not only if it violates the Consti
tution, but also if it violates any of the provisions of title III that 
substantially and directly implement the intent of Congress to limit 
the use of electronic surveillance.190 The defendant must make his 
motions to suppress before trial;191 failure to do so without good cause 
may be considered a waiver of the objection.192

188. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§§ 2510(11), 2518(10)(a) (1970).

189. 416 U.S. 505 (1974).
190. Id. at 526-27.
191. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 

§ 2528(10)(a) (1970).
192. Id., 18 U.S.C. § 2518(10) (a) (1970); see United States v. Sisca, 503 F.2d 

1337, 1340 ( 2d Cir. 1974), cert, denied, 43 U.S.L.W. 3280 (U.S. Nov. 12, 1974) 
(waiver found where grounds for suppression motion known when judge directed 
pretrial motions to be made and defendants refused to comply); United States v. 
Cohen, 489 F.2d 945, 952 (2d Cir. 1973) (waiver found where defendant failed 
to move for suppression before trial because he planned to develop issue for wire
taps at a trial scheduled to start before instant trial).

193. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. 
§ 3504 (1970). But see United States v. D’Andrea, 495 F.2d 1170, 1174 n.12 (3d 
Cir. 1974) (per curiam) (mere allegation of illegality insufficient; defendant must 
make specific factual allegations). Section 3504 may be invoked by an alien to 
complain of extraterritorial acts of federal agents. United States v. Toscanino, 500 
F.2d 267, 279-81 (2d Cir. 1974).

194. Korman v. United States, 486 F.2d 926, 931 (7th Cir. 1973); see United 
States v. Alter, 482 F.2d 1016, 1027 (9th Cir. 1973) (factual, not conclusory, affidavits 
required).

195. See United States v. Cales, 493 F.2d 1215, 1215-16 (9th Cir. 1974); United 
States v. McCall, 489 F.2d 359, 363 (2d Cir. 1973).

196. Aiderman v. United States, 394 U.S. 165, 183-84 (1969). Where the accused 
simply alleges that surveillance occurred, but presents no evidence rebutting the 
government’s denial of illegal electronic surveillance, no hearing is required. United 
States v. D’Andrea, 495 F.2d 1170, 1174 (3d Cir. 1974) (per curiam) (ex parte, in 
camera presentation of evidence by Government allowed).

When a party moving to suppress evidence presents a prima facie 
case that illegal electronic surveillance produced the information, the 
Government must either confirm or deny the allegation.193 A govern
ment denial must be made by affidavit.194 Even after the defendant 
has established that any interception was illegal, the evidence derived 
from the interception will not be suppressed if the taint is sufficiently 
attenuated.195 The court must conduct an adversary proceeding to 
determine whether the taint remains.196 If a hearing on taint is 
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conducted, the Government is required to turn over all records of 
illegal surveillance to the defendant without prior in camera inspection 
by a judge.197 The Government has the ultimate burden of proving 
attenuation, but the accused bears the burden of coming forward 
with evidence demonstrating a lingering taint.198

197. 394 U.S. at 180-82; United States v. Magaddino, 496 F.2d 455, 461 (1973).
198. Alderman v. United States, 394 U.S. 165, 183 (1969); United States v. 

Magaddino, 496 F.2d 455, 459-60 (2d Cir. 1974). The burden of proof the Gov
ernment must meet is the preponderance of the evidence. United States v. Cales, 
493 F.2d 1215, 1216 (9th Cir. 1974); United States v. Brown, 484 F.2d 418, 425 
(5th Cir. 1973). In United States v. Huss the Second Circuit held that the Govern
ment had not met its burden of showing a lack of taint where the records of the 
illegal wiretap had been destroyed, making it impossible for the aggrieved party to 
make a showing of the taint. 482 F.2d 38, 46-47 (2d Cir. 1973). The court in 
Huss relied strongly on the title III provision requiring the preservation for 10 years 
of tapes of conversations intercepted under an interception order. Id. at 47-48; see 
Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2518(8)(a) 
(1970). But see United States v. Garilaso de la Vega, 489 F.2d 761, 764-65 (2d 
Cir. 1974) (wiretap records compiled under state wiretap order destroyed but no 
suppression when independent source shown and no state law requirement of pre
serving tapes).

199. See, e.g., United States v. White, 401 U.S. 745, 748-53 (1971); Rathburn 
v. United States, 355 U.S. 107, 111 (1957); Stephan v. United States, 496 F.2d 527, 
528 (6th Cir. 1974); United States v. Lippman, 492 F.2d 314, 318 (6th Cir. 1974); 
United States v. Palazzo, 488 F.2d 942, 948 (5th Cir. 1974); United States v. 
Bonanno, 487 F.2d 654, 657-58 (2d Cir. 1973); Ansley v. Stynchcombe, 480 F.2d 
437, 441 (5th Cir. 1973); Omnibus Crime Control and Safe Streets Act of 1968, 
§ 802, 18 U.S.C. § 2511(2)(c) (1970).

200. United States v. Bonanno, 487 F.2d 654, 658 (2d Cir. 1973); Holmes v. Burr, 
486 F.2d 55, 56-60 (9th Cir.), cert, denied, 414 U.S. 1116 (1973). To establish 
that a party to a telephone conversation consented to its monitoring or recording, 
the Government need only show that the party went ahead with the call knowing the 
government’s intention to monitor or record it. See United States v. Bonanno, supra 
at 658-59.

201. United States v. Hall, 488 F.2d 193, 198 (9th Cir. 1973) (communications 
between two ham radio operators); see United States v. Pui Kan Lam, 483 F.2d 
1202, 1206 (2d Cir. 1973), cert, denied, 415 U.S. 984 (1974) (trespassers); Omni
bus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2510(2) (1970).

202. 408 U.S. 41 (1972).

Evidence obtained from an interception of a conversation made 
with the consent of one of the parties thereto will not be suppressed 
because the interception is neither prohibited by the fourth amend
ment nor by title III;199 no party to any conversation has a justifiable 
expectation that another party has not permitted a government agent 
to monitor the conversation.200 A person may not object to the 
seizure of an oral communication made under conditions not giving 
rise to a justifiable expectation of privacy.201 202
Rights of Witnesses to Protest Illegal Electronic Surveillance.
The right of a grand jury witness to refuse to answer questions based 
on unauthorized, illegal electronic surveillance was upheld by the 
Supreme Court in Gelbard v. United States.2®2 The Court held that 



1974] Circuits Note: Criminal 359

title III gives an aggrieved person a defense to a contempt citation 
resulting from his refusal to answer questions based on illegal electronic 
surveillance.203 This defense, based on statute, is available despite the 
fact that a grand jury witness may not invoke the exclusionary rule.204 
The Second Circuit has extended the Gelbard rule to allow witnesses 
at trial to refuse to answer questions based on illegal electronic sur
veillance.205

203. 408 U.S. at 47 (18 U.S.C. § 2515 provides good cause defense to contempt 
citation under 18 U.S.C. § 1826(a)); see Omnibus Crime Control and Safe Streets 
Act of 1968, § 802, 18 U.S.C. § 2515. See generally 6 Ind. L. Rev. 614 (1973) 
(rights and obligations of grand jury witnesses).

204. 408 U.S. at 59-60; see notes 65-66 supra and accompanying text.
205. See United States v. Huss, 482 F.2d 38, 44 ( 2d Cir. 1973).
206. 408 U.S. at 61 n.22.
207. 491 F.2d (1st Cir. 1974), vacated and remanded, 417 U.S. 942 (1974).
208. Id. at 902-03; see Omnibus Crime Control and Safe Streets Act of 1968, § 802, 

18 U.S.C. §§ 2518(10)(a)(i)-(iii) (aggrieved person may move to suppress on 
grounds that interception unlawful, authorization or approval facially insufficient, or 
interception not made in conformance with authorization or approval). But cf. In re 
Persico, 491 F.2d 1156, 1157-58 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3225 
(U.S. Oct. 22, 1974) (grand jury witness may not litigate legality of court-ordered 
electronic surveillance). The First Circuit has criticized the Persico decision. See 
In re Lochiatto, 497 F.2d 803, 807 n.7 (1st Cir. 1974).

209. 497 F.2d 803 (2d Cir. 1974).
210. Id. at 804-05.
211. Id. at 805-06.

The Court in Gelbard declined to decide whether its holding would 
apply to witnesses asked questions based on allegedly illegal inter
ceptions made pursuant to a court order.206 However, in In re 
Marcus207 the First Circuit held that a person who is cited for contempt 
for refusing to answer questions based on an allegedly illegal court 
ordered wiretap may defend on the grounds enumerated in title

illegal electronic surveil-III for suppression of evidence 
lance.208

The extent to which a grand jury witness may have access to govern
ment materials to build support for the Marcus defenses was explored 
this term by the First Circuit in In re Lochiatto.209 In Lochiatto 
witnesses refused to answer questions they alleged were the fruits 
of illegal wiretaps. After the Government submitted an affidavit 
reciting that the surveillance was legal, the witnesses were held in 
contempt.210 The witnesses argued that they were entitled to broad 
discovery to further their Marcus defenses, while the Government 
argued that the submission of the affidavit swearing to the legality 
of the wiretaps foreclosed all inquiry.211 The court held that the 
government’s affidavit did not foreclose the witnesses’s defenses, but 
that, at the same time, the witnesses were not entitled to unlimited
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disclosure of government materials.212 In an attempt to balance 
three competing interests—the interest in the efficient operation of 
the grand jury, the government’s legitimate interest in secrecy, and 
the interests of the witnesses in the effectuation of the rights guaran
teed by title III—the court held that the witnesses were entitled to 
limited discovery.213

212. Id. at 807-08.
213. Id. at 807-09. The witnesses were allowed to inspect the authorized applica

tion for the interception order, the affidavits supporting the order, the order itself, 
and a government affidavit indicating the length of the surveillance. The court decided 
that no evidence had to be disclosed for the purpose of litigating minimization or the 
truth of the affiants’ statements. Id. at 808. The court will review sensitive materials 
in camera to determine the validity of the surveillance. Id. at 809.

214. Beck v. Ohio, 379 U.S. 89 (1964); Henry v. United States, 361 U.S. 98 
(1959).

215. See Morrison v. United States, 491 F.2d 344, 346 (8th Cir. 1974) (probable 
cause depends on factual and practical considerations of everyday life). The 
difference between mere suspicion and probable cause is only a matter of degree 
and often may be difficult to detect. Compare United States v. Clay, 495 F.2d 
700 ( 7th Cir. 1974) (probable cause to arrest where suspects with burglary tools 
found late at night near bank) with Lawrence v. Henderson, 478 F.2d 705 ( 5th 
Cir. 1973) (no probable cause to arrest impecunious suspect carrying new, uncuffed 
pants).

216. Henry v. United States, 361 U.S. 98, 103 (1959); see United States v. 
Smaldone, 485 F.2d 1333, 1350 (10th Cir. 1973), appeal dismissed pursuant to rule 
60, 416 U.S. 917 (1974) (no probable cause to arrest suspect who arrived at gambling 
raid scene after the raid was completed).

Although probable cause must exist at the time of arrest, the arresting officer 
need not know the underlying facts and circumstances if persons who do possess 
this knowledge have instructed him to make the arrest. See United States v. Lyles, 
488 F.2d 290, 291-92 (5th Cir.), cert, denied, 43 U.S.L.W. 3210 (U.S. Oct. 15, 1974) 
(arrest by local police based on information supplied by federal postal inspector); 
United States v. Simpson, 484 F.2d 467, 468 (5th Cir. 1973) (sheriff to whom 
description and details of crime had been given instructed mobile units to arrest 
suspect).

Probable cause may be established by information obtained by citizens and 
then conveyed to the police. See, e.g., Morrison v. United States, 491 F.2d 344, 
346 (8th Cir. 1974) (arrest based on conclusion of three bar employees that bill 
was counterfeit); United States v. Cushnie, 488 F.2d 81, 82 (5th Cir. 1973) (per 
curiam), cert, denied, 43 U.S.L.W. 3256 (U.S. Oct. 29, 1974) (marijuana found in 
seat of cab traced to suspect through report of cab driver); United States v. Gardner, 
480 F.2d 929, 930-31 (10th Cir.), cert, denied, 414 U.S. 977 (1973) (bank robbery 
suspect arrested on basis of reports of citizens who had pursued him as he fled).

217. 484 F.2d 590 (7th Cir. 1973), cert, granted, 417 U.S. 967 (1974) (No. 73-830).

ARRESTS

Probable Cause to Arrest. To be constitutionally valid, an
arrest must be based on probable cause to believe that an offense has 
been committed and that the person arrested committed the offense.214 
Probable cause is a question of fact that must be determined on a case- 
by-case basis.215 Only those facts and circumstances known to police 
at the time of arrest may be used to support a finding of probable 
cause.216 Thus, in United States v. Guana-Sanchez217 the Seventh 
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Circuit held that evidence obtained after the moment of arrest may 
not be used to establish probable cause.218 219 In invalidating the arrest, 
the court noted that when the defendant was taken into custody, police 
had no more than mere “hunches” that he was involved in crime. 
Only later did the police secure evidence constituting probable 21 Q

218. Id. at 592. When an investigatory stop based on reasonable suspicion leads 
to an arrest, the court must make the often difficult determination of the precise 
moment at which the arrest occurred. See McNeary v. Stone, 482 F.2d 804, 807 
(9th Cir.), cert, denied, 414 U.S. 1071 (1973) (stop of car in vicinity of bar 
robbery held only investigatory until radio report revealed additional facts sufficient 
to establish probable cause).

219. 484 F.2d at 592. Police observed the defendant and three companions 
sitting in a car with its lights on in a vacant lot at 2:30 a.m. Burglaries recently 
had been reported in the area. Although questioning revealed only that the 
defendant’s companions probably were Mexican, the officers took the four men 
to the police station for further investigation, which revealed that defendant’s 
companions probably were illegal aliens. The defendant was charged with un
lawfully transporting aliens into the country. Id. at 591.

220. See United States ex rel. Frasier v. Henderson, 464 F.2d 260, 263 (2d 
Cir. 1972) (officers, unaware of robbery, arrested two men running through park 
after they refused to halt); Ricehill v. Brewer, 459 F.2d 537, 539 (8th Cir. 1972) 
(arresting officer, unaware of probable cause for arrest for murder, arrested for 
vagrancy; arrest held valid though no probable cause for vagrancy arrest).

221. See United States v. Joyner, 492 F.2d 655, 656 (D.C. Cir. 1974) (per 
curiam).

222. 485 F.2d 201 (6th Cir. 1973).
223. Id. at 205. Although police had probable cause to arrest the defendant 

for bank robbery, he was taken into custody on a charge of vagrancy, for which 
probable cause did not exist. Id.. The opinion does not indicate why the officers 
misrepresented the charge.

224. Id. The court emphasized that the validity of an arrest depends on the 
existence of probable cause, not on whether the police gave the arrestee the correct 
reason for the arrest. Id.

225. Brinegar v. United States, 338 U.S. 160, 172-73 (1949).
226. Draper v. United States, 358 U.S. 307, 311-12 (1958); see United States 

v. Cushnie, 488 F.2d 81, 82 (5th Cir. 1973) (per curiam), cert, denied, 43 U.S.L.W. 
3256 (U.S. Oct. 29, 1974) (arrest based on cab driver’s report of marijuana found in 
cab). Probable cause also may be based on circumstantial evidence. See United States 
v. Clay, 495 F.2d 700, 704-05 (7th Cir. 1974) (probable cause established by suspicious 
behavior and presence of burglary tools).

cause.
An arrest is not invalid if the arresting officer is not aware of or does 

not specify the crime for which probable cause exists.220 The police 
may even misinform a suspect of the charges against him without 
jeopardizing the validity of the arrest as long as probable cause exists 
for some charge.221 In United States v. Dunavan222 the Eighth Circuit, 
while refusing to condone the officers’ misrepresentations of the charge 
to the arrestee, 223 nonetheless found that the defendant’s constitutional 
rights were not so offended that the court would invalidate the 
arrest.224

Since the evidence by which probable cause is established need not 
be admissible at trial,225 hearsay evidence may be considered in de
termining probable cause.226 Where a finding of probable cause is 
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based in part on an informant’s tip, however, the police must corro
borate the essential particulars of the tip if either the credibility of the 
informant is not known or the factual basis of the information is not 
stated.227 If a sufficient showing of probable cause can be shown, 
courts tend to overlook inaccuracies in the informant’s tip or an at
tenuated connection between the tip and the circumstances of the 
arrest.228 In United States v. Horton22^ the Fifth Circuit upheld the 
validity of an arrest resulting from an informant’s tip even though the 
tip was partially inaccurate.230 On two separate occasions an anony
mous informant gave police information about suspected drug sales. 
The first tip was verified through police surveillance; the second tip, 
however, was partially incorrect because it suggested that a man other 
than the defendant would be one of the persons procuring a quantity 
of heroin.231 Despite the inaccuracy, the court found that probable 
cause to arrest the defendant had been established by corroboration 
of the first tip plus independent police observation of the defendant’s 
suspicious behavior.232
Legality of the Arrest. Several cases decided this term con
sidered whether an arrest warrant is required when police have ample 

227. Draper v. United States, 358 U.S. 307, 311 (1958); see, e.g., United States 
v. Nocar, 497 F.2d 719, 724 (7th Cir.), cert, denied, 43 U.S.L.W. 3306 (U.S. Nov. 
26, 1974) (probable cause existed where police corroborated tip of previously reliable 
informant, although basis of informant’s knowledge was not stated); Strader v. 
Estelle, 491 F.2d 696, 970 (5th Cir. 1974) (per curiam) (informant identified de
fendant, his automobile, and his abode all of which police corroborated; probable 
cause existed even though informant’s credibility unknown); United States v. Polesti, 
489 F.2d 822, 823-24 (7th Cir. 1973) (probable cause existed where police corro
borated essential elements of tip of unidentified informant that specific person would 
bring a truckload of stolen goods to a specific place); United States v. Romano, 482 
F.2d 1183, 1189-90 (5th Cir. 1973), cert, denied, 414 U.S. 1129 (1974) (probable 
cause existed where police verified reliable informant’s tip, although basis of his third- 
party information was not stated); United States v. Foster, 478 F.2d 1001, 1004 (7th 
Cir.
dress, general description of bank to be robbed, and how he obtained the infor
mation, all of which police corroborated; probable cause found).

228. See United States v. Garafalo, 496 F.2d 510, 511 (8th Cir. 1974) (where 
probable cause otherwise shown, inaccuracy in informant’s tip held irrelevant); 
United States v. Salas, 488 F.2d 939, 940-41 (5th Cir. 1974) (arrest of suspect 
not named in informant’s 
valid).

229. 488 F.2d 374 (5th
230. Id. at 378-79.
231. Id. at 377. r ‘ 

weather and a companion 
a quantity of drugs; the police corroborated this tip. Id. at 366. The second tip 
informed the police that the same two men would make another trip to El Paso 
for the same purpose. However, the police saw Horton, not Minnie weather, with 
Jordan. Id. at 377. The court noted that probable cause did not have to be 
established independently for each trip to El Paso since the same basic criminal 
activity and parties were involved in each. Id. at 379.

232. Id. at 378-79.

1973) (informant of unknown credibility related defendant’s name, race,

tip

Cir.

after visit to location of suspected drug dealer held

1973), cert, denied, 416 U.S. 993 (1974).

The first tip from 
nion later identified

from the informant indicated that one Minnie-
____ [ as Jordan would go to El Paso to pick up

tip. Id. at 366. The second tip
Id make another trip to El Paso
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time to obtain one.233 Although the Supreme Court frequently has 
expressed a preference for warrants,234 the Court has yet to estab
lish a general constitutional requirement that an arrest warrant be 
obtained when practicable.235 However, in United States v. Wat
son236 the Ninth Circuit held that where the police had ample time to 
obtain a warrant but failed to do so, the resulting warrantless arrest 
was unconstitutional.237 Relying on previous Supreme Court dicta,238 
the court declared that, absent exigent circumstances, a warrantless 
arrest violates the fourth amendment.239

233. See, e.g., United States v. Watson, 504 F.2d 849, 852 (9th Cir. 1974); United 
States v. Hofman, 488 F.2d 287 (5th Cir. 1974) (per curiam); United States v. 
Fernandez, 480 F.2d 726 (2d Cir. 1973).

234. See Terry v. Ohio, 392 U.S. 1, 20 (1968); Beck v. Ohio, 379 U.S. 89, 
96 (1964).

235. See Coolidge v. New Hampshire, 403 U.S. 443, 510-11 & n.l (1971) (White, 
J., concurring and dissenting); United States v. Morris, 477 F.2d 657, 663 n.7 (5th 
Cir. 1973). A warrant probably is required for entry into a private residence for 
the purpose of making an arrest. See Coolidge v. New Hampshire, supra at 479-81 
(dictum); id. at 492 (Harlan, J., concurring); id. at 510-11 (White, J., concurring 
and dissenting). See also Dorman v. United States, 435 F.2d 385, 388-93 (D.C. 
Cir. 1970) (court articulated a set of factors against which the validity of a 
warrantless arrest involving entry into a private residence should be tested).

236. 504 F.2d 849 (9th Cir. 1974).
237. Id. at 852. The court’s holding cannot be explained by those cases requiring 

a warrant for an arrest executed in a private dwelling because the arrest in Watson 
was made in a public restaurant. Id. Probable cause for the arrest arose six days 
before the arrest was actually made. Id. at 851.

The dissent in Watson, while admitting that the police could have obtained a 
warrant, argued that requiring police to secure a warrant as soon as probable 
cause develops would inhibit more complete police investigations. Id. at 853 (Godwin, 
J., dissenting).

238. Id. at 852-53; see Coolidge v. New Hampshire, 403 U.S. 443, 480-81 (1971).
239. 504 F.2d at 852-53. Of course, where exigent circumstances do not permit 

application for a warrant, probable cause is the sole standard against which the 
validity of arrests is judged. See United States v. King, 493 F.2d 487, 488 (5th Cir. 
1974) (per curiam) (warrant not required where police have only 45 minutes before 
expected drug transaction).

Other circuits disagree with the view of the Watson court. See United States v. 
Hofman, 488 F.2d 287, 289 (5th Cir. 1974); Dorman v. United States, 435 F.2d 
385, 389 (D.C. Cir. 1970); United States v. Botsch, 364 F.2d 542, 548-49 (2d Cir. 
1966) (dictum).

240. United States v. Di Re, 332 U.S. 581, 589 (1948); see United States v.
Branch, 483 F.2d 955, 956 (D.C. Cir. 1974) (per curiam) (California law governs 
arrest by United States park rangers made within state). The law of another
state may be applied within the state where the arrest was made if offenses
committed in the former state form the basis for the arrest. See United States 
v. Joyner, 492 F.2d 655, 656 (D.C. Cir. 1974) (per curiam) (Florida law applied
to arrest in District of Columbia where probable cause existed for arrest for
Florida violations).

In the absence of an applicable federal standard, the law of the state 
in which an arrest is made determines its validity for purposes of a 
federal prosecution.240 The presence of an applicable federal stan
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dard led the Second Circuit in United States ex rel. Newsome v. Mal
colm241 to hold that an arrest made pursuant to an unconstitutional 
state statute was unlawful.242 The court found New York’s loitering 
statute, authorizing arrests on the basis of mere suspicion rather than 
on probable cause, violative of the fourteenth amendment’s due pro
cess clause.243 Because police had arrested the defendant only on the 
basis of reasonable suspicion, the arrest and subsequent search were 
held invalid.244

241. 492 F.2d 1166 (2d Cir. 1974), cert, granted sub nom. Lefkowitz v. New- 
some, 417 U.S. 967 (1974) (No. 73-1627).

242. Id. at 1174.
243. Id. at 1173-74. The New York Court of Appeals had earlier declared the 

same statute unconstitutional, but since that determination was grounded on the 
federal rather than on the state Constitution, the Newsome court was required to 
make an independent review and finding. Id. at 1171; see People v. Berck, 32 
N.Y.2d 567, 300 N.E.2d 411, 347 N.Y.S.2d 33, cert, denied, 414 U.S. 1093 (1973).

244. 492 F.2d at 1168, 1174-75. Newsome was contesting his conviction on a 
drug offense, not on the loitering charge; police found heroin during a search 
incident to his arrest for loitering. Id. at 1168. The court noted that a warrantless 
search incident to an unlawful arrest can muster no more constitutional validity 
than the arrest itself. Id. at 1174-75.

245. See Wong Sun v. United States, 371 U.S. 471, 484-85 (1962) (fruits of 
an illegal arrest not admissible at criminal proceeding); cf. United States v. Artieri, 
491 F.2d 440, 446-47 (2d Cir.), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) 
(civil action available for illegal search and seizure).

246. In some cases, notwithstanding an illegal arrest, the exclusionary rule 
will not be applied if the evidence offered was obtained by independent means 
without exploitation of the illegal arrest. See United States v. Smaldone, 485 
F.2d 1333, 1350 (10th Cir. 1973), dismissed pursuant to rule 60, 416 U.S. 917 (1974) 
(confession held admissible where given voluntarily and absent police exploitation of 
illegal arrest). Suppression also will be denied where the connection between the un
lawful arrest and the evidence has become so attenuated that the taint of illegality is 
dissipated. See United States v. Owen, 492 F.2d 1100, 1107 (5th Cir. 1974), cert, 
denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) (four-day interval between illegal 
arrest and voluntary confession sufficient to erase taint of illegal arrest).

247. Frisbie v. Collins, 342 U.S. 519, 522-23 (1952). See also Guzman-Flores 
v. United States Immigration & Naturalization Serv., 496 F.2d 1245, 1247-48 (7th 
Cir. 1974) (illegal arrest does not vitiate power of tribunal to conduct deportation 
hearing).

248. 500 F.2d 267 (2d Cir. 1974).
249. See id. at 274-75.

Traditionally, the only relief available to an illegally arrested person 
has been the exclusion of illegally obtained evidence from criminal 
proceedings or whatever relief he could obtain in an action for violation 
of his constitutional rights.245 Thus, while evidence seized incident to 
an unlawful arrest may be suppressed,246 illegality of the arrest has 
been no defense to a federal prosecution.247 United States v. Toscan- 
ino,248 decided by the Second Circuit, represents a significant departure 
from this rule.249 Responding to allegations that the defendant had 
been forcibly abducted from Uruguay and illegally brought into the
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court’s jurisdiction,250 the Second Circuit held that due process re
quires a court to divest itself of jurisdiction over a defendant if juris
diction has resulted from the government’s “deliberate, unnecessary 
and unreasonable invasion of the accused’s constitutional rights.”251 
In so holding, the court found that the Ker-Frisbie doctrine,252 which 
maintains that the government’s power to prosecute a defendant is not 
impaired by the illegality of the manner in which custody was asser
ted,253 has been considerably eroded by Supreme Court decisions ex
panding the interpretation of due process.254 Doubtless cognizant of 
the still viable Supreme Court decisions Toscanino purports to reject, 
however, the court offered alternative grounds for its determination. 
The court declared that pursuant to its supervisory power it could 
prevent district courts within its jurisdiction from being parties to 
lawlessness by entertaining prosecutions of illegally seized defen
dants.255

250. Id. at 268. Toscanino alleged that United States agents had kidnapped him 
from his home in Uruguay and had transported him against his will to New York 
for prosecution. Id. He further alleged that prior to his forced trip to the United 
States, the agents had beaten and tortured him regularly. Id.

251. Id. at 275.
252. See Frisbie v. Collins, 342 U.S. 519 (1952); Ker v. Illinois, 119 U.S. 

435 (1888).
253. See Frisbie v. Collins, 342 U.S. 579, 580 (1952); Ker v. Illinois, 119 U.S. 

435, 438 (1888).
254. 500 F.2d at 272-75; see Miranda v. Arizona, 384 U.S. 436 (1966); Wong 

Sun v. United States, 371 U.S. 471 (1963); Mapp v. Ohio, 367 U.S. 643 (1961); 
Rochin v. California, 342 U.S. 165 (1952). The court in Toscanino observed 
that the Ker-Frisbie concept of due process was substantially undermined by 
the Supreme Court’s decision in Mapp v. Ohio, holding that due process 
requires the application of the exclusionary rule in state proceedings. 500 F.2d 
at 273-74; see Mapp v. Ohio, supra at 654-60. Noting that the purpose of the 
exclusionary rule is to preclude the Government from benefiting from its own 
illegality, the court found an irreconcilable conflict between the restricted version 
of due process embodied in the Ker-Frisbie rule and the more expansive inter
pretation given due process by Supreme Court decisions concerning the 
exclusionary rule. The court concluded that this conflict must be resolved in 
favor of the more expansive interpretation. 500 F.2d at 275-78. The court’s ruling 
in effect denied the Government the fruits of its illegality by excluding the person 
of the defendant from the court’s jurisdiction. Id. at 278. The court also at
tempted to distinguish Ker and Frisbie on the facts. See id. at 277.

255. 500 F.2d at 276. Toscanino’s effect on normal illegal arrests is left unsettled 
by the opinion. The court seemingly restricts its holding to cases where the 
Government’s flagrantly unlawful practices have deliberately and unnecessarily 
violated a defendant’s constitutional rights. See id. at 275-76. Furthermore, the 
facts of the case and certain language in the opinion suggest the possibility that 
the holding is applicable only to defendants abducted from foreign countries. See 
id. at 277-78. The opinion also suggests that a court would not be required to 
divest itself of jurisdiction if the exclusionary rule could remedy the violations of 
the defendant’s constitutional rights. See id. at 275.

Notice Requirement in Forcible Entries. Section 3109 of title
18 of the United States Code prohibits federal agents from forcibly 
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entering a dwelling before they announce their purpose and authority 
and are refused admission.256 Although the statute relates only to the 
execution of search warrants, the Supreme Court has extended its 
application to entries made to effect arrests.257 If the entry is found 
to be illegal, any evidence seized within the dwelling, found either 
during a search incident to arrest or in plain view, will be suppressed, 
even if the search or arrest is based on probable cause.258

256. 18 U.S.C. § 3109 (1970). Forcible entry is interpreted liberally and 
includes opening a closed but unlocked door. See Sabbath v. United States, 391 
U.S. 584, 588 (1968). The requirements of the statute may be constitutionally 
based. See Ker v. California, 374 U.S. 23, 46 (1963) (Brennan, J., concurring 
and dissenting).

257. Miller v. United States, 357 U.S. 301, 313-14 (1958); see United States v. 
Allende, 486 F.2d 1351, 1352-53 (9th Cir. 1973), cert, denied, 416 U.S. 958 (1974) 
(section 3109 applied to police who had probable cause for warrantless arrest).

258. Miller v. United States, 357 U.S. 301, 313 (1958).
259. See United States v. Allende, 486 F.2d 1351, 1353 (9th Cir. 1973), cert, 

denied, 416 U.S. 958 (1974) (when officers could hear sounds from within, entrance 
after a delay of 10 seconds not unreasonable). But see United States v. Leon, 487 F.2d 
389, 395 (9th Cir. 1973) (Merrill, J., concurring and dissenting), cert, denied, 417 
U.S. 933 (1974) (lack of response after 10 second wait no justification for officers’ 
belief that they were being refused admission).

260. See United States v. Artieri, 491 F.2d 440, 444 (2d Cir.), cert, denied, 
43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (forcible entry justified by reasonable belief that 
one suspect was armed); United States v. Leon, 487 F.2d 389, 394 (9th Cir. 1973), 
cert, denied, 417 U.S. 933 (1974) (obvious potential danger to officers); United States 
v. Allende, 486 F.2d 1351, 1353 (9th Cir. 1973), cert, denied, 416 U.S. 958 (1974) 
(scampering sounds from within).

In Ker v. California Justice Brennan noted the following common law exceptions 
to announcement and refusal requirements: the persons within already know of 
the officers’ authority and purpose; the officers have a justifiable belief that persons 
within are in imminent peril; or those within, after announcement, are engaged 
in activity that the officers justifiably believe is an attempt to escape or destroy 
evidence. 374 U.S. 23, 47 (1963) (Brennan, J., concurring and dissenting).
See also Sabbath v. United States, 391 U.S. 585 (1968). In Sabbath the Supreme 
Court reserved the question whether exigent circumstances can excuse full com
pliance with section 3109 because no such circumstances were found, but suggested 
in dictum that the traditional exceptions may apply to the statute and implied that 
danger to the officers may be an additional exception. Id. at 591 & n.8.

261. See Sabbath v. United States, 391 U.S. 585, 591 (1968). In United States 
v. Leon officers knocked and identified themselves but failed to announce their 
purpose before entering. 487 F.2d 389, 394 (9th Cir. 1973), cert, denied, 417 
U.S. 933 (1974). The officers could justify their forcible entry only by a nearby 
gunshot, which they attributed to the arrest of someone who had just left the apartment, 
and by their assumption that the occupants were armed. Id. at 394-95. The Ninth 

Agents may infer refusal to admit from lack of response.259 Further, 
courts have recognized exceptions to the announcement and refusal 
requirements of section 3109 for cases where notice or delay may allow 
escape or jeopardize the preservation of evidence or the safety of 
officers.260 Officers must have a substantial reason, based on the facts 
and circumstances of each case, for failing to comply with the stat
ute.261 In United States v. Artieri262 the Second Circuit approved an 
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entry by officers who announced their authority but not their purpose 
and waited only three seconds before forcibly entering.262 263 The court 
held that because the suspects were experienced narcotics violators, 
the entry was within the exception permitting entry when the persons 
within already know the officers’ purpose and authority.264 No rational 
basis for treating narcotics violators differently from other experienced 
criminals is apparent. The court’s holding, if logically extended to 
apply to cases involving other experienced violators, would lead to 
judicial repeal of section 3109 for experienced criminals.

Circuit held that the reasonableness of the officers’ entry in light of the obvious potential 
danger overcame the “technical oversight” of failing to announce their purpose. Id. 
But see id. at 395 (Merrill, J., dissenting) (no exigent circumstances to justify 
dispensing with requirements of section 3109).

262. 491 F.2d 440 (2d Cir.), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974).
263. Id. at 442. The agents testified that when they knocked, the unlocked 

door swung open, at which time they announced their authority. Id.
264. Id. at 444. The court relied on Sabbath v. United States, which it inter

preted as expressly holding that three exceptions apply to section 3109. Id. But 
see Sabbath v. United States, 391 U.S. 585, 591 & n.8 (1968) (Sabbath expressly 
reserved that question). The Artieri court held alternatively that forcible entry 
was justified because the officers reasonably believed that one of the two suspects 
was armed. 491 F.2d at 444.

265. See Lewis v. United States, 385 U.S. 206, 211 (1966). Further, no fourth 
amendment violation occurs if police misrepresent their purpose in order to gain 
entry by consent as long as the agents have probable cause to believe the suspect 
is within. See United States v. Phillips, 497 F.2d 1131, 1133 (9th Cir. 1974) 
(police entered on pretense of investigating burglary; probable cause insufficient).

266. 488 F.2d 484 (8th Cir. 1973), cert, denied, 417 U.S. 915 (1974).
267. Id. at 487.
268. Id. The court saw no distinction between the undercover agent’s waiting 

within for other agents to arrive and his departing briefly to return with other 
agents. Id. at 487-88.

269. 488 F.2d 143 (9th Cir. 1973), cert, denied, 416 U.S. 941 (1974).

No fourth amendment violation occurs if undercover agents mis
represent their identity to gain entry to a suspect’s dwelling by con
sent.265 In United States v. Hutchinson2™ an undercover agent, who 
had gained entrance to a house to purchase drugs, left on the pretense 
of getting money from his car. He returned with other agents and a 
search warrant a few moments later and entered without announcing 
his authority or purpose.267 The Eighth Circuit rejected the 
government’s contention that section 3109 does not apply to sites of 
illegal transactions but held that the second entry did not violate the 
statute since the brief absence of the undercover agent did not ter
minate the initial consent.268 269 In United States v. Glasse!?™ an under
cover narcotics agent remained inside while an informant signaled 
other agents who entered forcibly and without announcement. Al
though assuming an illegal entry by the other agents, the Ninth 
Circuit found no causal connection between this illegality and the 
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seizure of evidence because the undercover agent already had “con
structive” possession of the narcotics.270

270. Id. at 144-45. The court noted that the undercover agent had picked up 
the cocaine and had kept it within his control to prevent its removal before the 
raid was completed. Although he was prepared to seize the cocaine himself, 
the other officers took possession without his assistance and enabled him to main
tain his secret role. The court emphasized that the undercover agent “played an 
active and substantial part in the seizure.” Id. at 145. But cf. Sabbath v. United 
States, 391 U.S. 585, 587 (1968) (entry illegal although informant was present 
within when agents forcibly entered). The Ninth Circuit distinguished Sabbath by 
noting that the agent in Glassel was a full-time narcotics agent, not an informant, 
and that he had the authority to make arrests and seize evidence. 488 F.2d at 
145-46.

271. See, e.g., Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971); Chimel 
v. California, 395 U.S. 752, 762-63 (1969); Katz v. United States, 389 U.S. 347, 
357 (1967).

272. See Chimel v. California, 395 U.S. 752, 763 (1969); Terry v. Ohio, 392 
U.S. 1, 28 (1968).

273. 414 U.S. 218 (1973).
274. 413 U.S. 433 (1973).
275. 414 U.S. 218 (1973). See generally Comment, Searches Incident to Arrest: 

The Expanding Exception to Warrant Requirement, 63 Geo. L.J. 223 (1974).
276. 414 U.S. at 223.
277. Id. at 224. The majority noted that the Washington, D.C., Metropolitan 

Police Department procedures called for a full “field type search” incident to 
“a full custody arrest.” Id. at 221 n.2; see District of Columbia Metropolitan 
Police Dep’t. General Order No. 3, ser. 1959 (Apr. 24, 1959). Robinson was 
apprehended for operating a motor vehicle after the revocation of his operator’s 

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Supreme Court cases defining the constitutional limits of searches 
conducted without warrants historically have emphasized two major 
factors: (1) that any search is per se unreasonable if initiated without 
a warrant, unless the search falls within one of the narrowly drawn 
exceptions to the warrant requirement;271 and (2) that the scope of 
the search can be no broader than that minimally necessary either 
to protect the police officer from a specifically perceived danger 
or to seize evidence that the officer has prior cause to believe 
will be found in the area searched.272 However, the recent Supreme 
Court decisions in United States v. Robinson213 and Cady v. Dombrow
ski214 appear to signal a less rigid application of the warrant and scope 
requirements for searches incident to arrest and for searches of 
vehicles.

Search Incident to Arrest. In United States v. Robinson215
police had searched the defendant incident to a valid traffic arrest and 
had found a crushed cigarette package containing heroin.276 In a six- 
to-three decision the Supreme Court found this search valid, and thus 
permitted the heroin to be used as evidence.277 Although the search 
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admittedly was not for evidence relating to the traffic offense and the 
arresting officer did not fear that the suspect was armed,278 the Court 
concluded that after a valid custodial arrest, police have the authority 
to conduct a full search of an arrestee’s person.279 Inquiry into the 
scope of the search is unnecessary; the lawful arrest alone establishes 
the authority for a full search of the person.280 In Robinson the Court 
in effect limited the scope of judicial review of a personal search inci
dent to a custodial arrest to a determination of the validity of the 
arrest; absent a showing that the search was so extensive or patently 
abusive as to violate due process,281 the search is reasonable.

permit. The regulations provide that in such a case the officer shall make a 
summary arrest of the violator and shall take the violator to the stationhouse for 
booking. Id.

278. 414 U.S. at 232-33. Lack of a nexus between the offense charged and 
the reason for the search had led the District of Columbia Circuit to suppress 
the evidence as the product of an unreasonable search. United States v. Robinson, 
471 F.2d 1082, 1094 (D.C. Cir. 1972) (en banc), revd, 414 U.S. 218 (1973); 
see Circuits Note: 1972-1973 Term 435-36 & nn. 203-07.

279. 414 U.S. at 235. An indispensable prerequisite to such a personal search 
is that the arrest be based firmly on probable cause. See id. at 220-21 & n.l.

280. Id. at 235. This type of search, incident to arrest, not only is a valid 
exception to the warrant requirement but also is a reasonable search within the 
meaning of the fourth amendment. Id.

Abandonment of a case-by-case analysis troubled the dissenters, who feared that 
the police would use a traffic arrest as a pretext to conduct a full personal search. 
Id. at 248 (Marshall, Douglas & Brennan, JJ., dissenting).

281. 414 U.S. at 235-36; see Rochin v. California, 342 U.S. 165, 172 (1952) 
(pumping suspect’s stomach in search of morphine violates due process).

In Gustafson v. Florida the Supreme Court confirmed that Robinson is not to 
be interpreted narrowly; the Court declared that a full personal search is reasonable 
following arrest for any offense if the arrest is based on probable cause and the 
suspect is taken into custody. 414 U.S. 260, 265 (1973) (marijuana found after 
arrest for operating vehicle without a license).

282. 395 U.S. 752 (1969).
283. Id. at 762-63; see, e.g., United States v. Basurto, 497 F.2d 781, 792 (9th 

Cir. 1974) (search of arrestee’s wallet allowed; search of house unreasonable); 
United States v. Cooks, 493 F.2d 668, 672 (7th Cir.), petition for cert, filed, 
43 U.S.L.W. 3173 (U.S. Sept. 23, 1974) (No. 74-333) (discovery of gun on 
arrestee’s person did not justify search of entire house); Fixel v. Wainwright, 492 
F.2d 480, 482-83 (5th Cir. 1974) (arrest made in house; search of yard un
reasonable ).

The Chimel standard is applied prospectively only. See Williams v. United 
States, 401 U.S. 646, 651 (1971). If the search predated Chimel, the proper test 
is a general standard of reasonableness. See United States v. Rabinowitz, 339 U.S. 
56, 63-64 & n.5 (1950); e.g., Parker v. Oklahoma, 491 F.2d 515, 516 (10th 
Cir. 1974) (per curiam) (search of motel room subsequent to suspect’s transporta
tion to police station upheld); Polakoff v. United States, 489 F.2d 727, 729-30 

Courts continue to test the validity of nonpersonal searches by 
applying the criteria of Chimel v. California,282 which restricted non
personal searches to the area that must be searched to ensure the pro
tection of the officers and the preservation of easily disposable evi
dence.283 Since Robinson does not contain such restrictions, the issue 
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becomes whether the search is personal under Robinson or nonpersonal 
and subject to the Chimel restrictions.284 Some courts, however, ap
parently extending the concept of a personal search, have relied on 
Robinson to justify searches of objects close to the arrestee’s body.285 
In United States v. Nevarez-Alcantar 286 the Tenth Circuit character
ized the search of a suitcase in the arrestee’s possession as a personal 
search and found the search valid under Robinson.287 The defendant 
had been arrested for drunk and disorderly conduct; when a question 
arose about his identification, police forced open his locked suitcase 
in search of further identification and found heroin.288 The court re
garded the opening of the suitcase as both a personal search incident 
to an arrest and a valid investigation into whether the suspect was an 
alien illegally in the United States.289 Under the court’s interpreta
tion of Robinson, all portable personal effects within the area of the 
arrestee’s control are subject to search and seizure.290

(5th Cir. 1974) (search of entire warehouse office after defendant’s arrest found 
valid); Phillips v. Cardwell, 482 F.2d 1348, 1349 (6th Cir. 1973) (search of two 
full rooms rented by suspect upheld).

284. See United States v. Johnson, 495 F.2d 378, 381 (4th Cir. 1974) (search 
of handbag containing proceeds of bank robbery justified under Chimel since 
within arrestee’s immediate control); United States v. Kaye, 492 F.2d 744, 746 (6th 
Cir. 1974) (per curiam) (search of arrestee’s suitcase valid under Chimel).

285. See, e.g., United States v. Eggleston, 495 F.2d 1370 (4th Cir. 1974) 
(No. 73-2225, at 5) (unpublished opinion) (search of car in which defendant 
was sitting when arrested permissible under Robinson); United States v. Nevarez- 
Alcantar, 495 F.2d 678, 682 (10th Cir.), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 
1974) (arrest for disorderly conduct; heroin found in locked suitcase during search for 
suspect’s identification; search valid under Robinson)-, United States v. Artieri, 491 F.2d 
440, 443-44 (2d Cir.), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (seizure 
of heroin found on table just in front of suspect sustained under Robinson).

286. 495 F.2d 678 (10th Cir.), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974).
287. Id. at 682.
288. Id. at 681-82.
289. Id. at 682. The defendant had a recent, valid Mexican driver’s license 

and an alien registration card that listed his address as San Francisco, where he 
claimed to reside. Id. at 681-82.

290. See id. In United States v. Roe the Tenth Circuit held that at the time 
of a lawful custodial arrest an officer may search fully, without a warrant, the 
person of the accused, a limited area within the control of the arrestee, and the 
automobile in his possession at the scene of the arrest, in order to discover and 
preserve evidence. 495 F.2d 600, 603 (10th Cir.), cert, denied, 43 U.S.L.W. 3212 
(U.S. Oct. 15 1974).

291. See United States v. Mulligan, 488 F.2d 732, 734-35 (9th Cir. 1973), 
cert, denied, 417 U.S. 930 (1974) (search of closet three feet from defendant suspected 
of hiding weapon or accomplice was valid); United States v. Vigo, 487 F.2d 295, 298 
(2d Cir. 1973) (search for weapon in accomplice’s handbag valid); United States v. 
Becker, 485 F.2d 51, 53-54 (6th Cir. 1973), cert, denied, 417 U.S. 903 (1974) (search 

In examining the reasonableness of a nonpersonal search, courts ap
pear to allow a broader search when officers are concerned with self
protection291 than when officers are seeking only to preserve evi
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dence.292 Thus, the Fifth Circuit in United States v. Looney293 ap
proved a cursory search of a defendant’s home as a security precaution 
following his arrest. 294 Noting that the defendant was known to be 
a very dangerous person with a propensity for using confederates, the 
court emphasized that the agents had been instructed to look for 
people, not for evidence.295 Finding this security search reasonable, 
the court permitted the Government to use a submachine gun found 
in plain view during the search as evidence.296

of desk three to five feet from suspect valid even though eight agents were in room); 
United States v. Looney, 481 F.2d 31, 34 (5th Cir.), cert, denied, 414 U.S. 1070 (1973) 
(cursory search of arrestee’s home for confederates valid).

292. See United States v. Cooks, 493 F.2d 668, 671 (7th Cir.), petition for 
cert, filed, 43 U.S.L.W. 3173 (U.S. Sept. 23, 1974) (No. 74-333) (search of 
entire house for evidence disallowed); United States v. Soriano, 482 F.2d 469, 
472 (5th Cir. 1973) (search of suitcases seized from taxicab invalid). See also 
United States v. Rothman, 492 F.2d 1260, 1265-66 (9th Cir. 1973) (luggage 
checked in cargo hold of airplane cannot be searched after owner of luggage is 
arrested) •

293. 481 F.2d 31 (5th Cir.), cert, denied, 414 U.S. 1070 (1973).
294. Id. at 34.
295. Id. at 32-33. The court stated that the agents were not routinely searching 

any room other than that in which the arrest occurred, a practice condemned in 
Chimel v. California. Id. at 33; see 395 U.S. 752, 763 (1969).

296. 481 F.2d at 32, 34.
297. 415 U.S. 800 (1974).
298. Id. at 808. The Court stressed that no substitute clothing was available 

until that time and that the administrative process of arrest had not yet come to 
a halt. Id. at 806-07. Finding Edwards controlling, the Ninth Circuit upheld a 
search of an accused’s wallet 30 minutes after his arrest as a reasonable search 
incident to arrest. United States v. Basurto, 497 F.2d 781, 792 (9th Cir. 1974); 
see United States v. Jenkins, 496 F.2d 57, 73 (2d Cir. 1974), cert, granted, 417 U.S. 908 
(U.S. 1974) (No. 73-1513) (accused’s wallet, already in police custody, legally 
examined eight days after arrest).

299. 415 U.S. at 807-08. The dissent sharply questioned the propriety of 
examining only the reasonableness of the search without considering the officers’ 
opportunity to obtain a search warrant. Id. at 809-10 (Stewart, J., dissenting).

Two cases decided this term before Robinson and Edwards indicate that courts 
may not be closely scrutinizing the scope of inventory searches conducted at the 
station after a defendant’s arrest. The Tenth Circuit in United States v. Gardner 
indicated that a search of a suspect’s wallet shortly after his arrest, at the time of 

In United States v. Edwards297 the Supreme Court shed new light 
on the time interval permissible under the search incident to arrest 
exception to the warrant requirement. In Edwards the Court upheld 
a search of a jailed defendant’s clothing 10 hours after arrest and in
carceration.298 Although police had ample time to obtain a warrant, 
the Court emphasized the inherent reasonableness of a search for evi
dence among the personal effects of the accused while he is in lawful 
custody following a lawful arrest.299

Warrantless Vehicle Searches. For years, courts have recog
nized that the mobility of a vehicle creates an inherent exigency in a 
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vehicular search that is absent in the search of a dwelling.300 Since 
the exigency exists only when the vehicle searched might be moved 
before a warrant can be obtained, courts will not allow the tag “vehicle” 
to become a talisman that automatically justifies any search, especially 
when nothing indicates potentially immediate removal.301 Although 

incarceration, was reasonable because the search was technically incident to a 
lawful arrest, preserved the suspect’s belongings, and protected police from a 
subsequent groundless claim that they had failed to return a prisoner’s property. 
480 F.2d 929, 931 (10th Cir. 1973), cert, denied, 414 U.S. 977 (1974). In 
United States v. Grill the court upheld a later warrantless use of a key found 
during an inventory to open a cocaine-filled suitcase. 484 F.2d 990, 992 (5th 
Cir. 1973), cert, denied, 416 U.S. 942 (1974).

300. See Carroll v. United States, 267 U.S. 132, 153 (1925). The search must 
be based on probable cause to believe that the vehicle contains contraband or 
fruits or instrumentalities of a crime. See, e.g., United States v. Patterson, 492 
F.2d 995, 997 (9th Cir. 1974) (innocent acts found suspicious by border agents 
familiar with smuggler’s methods provided probable cause to search for marijuana); 
United States v. Cage, 494 F.2d 740, 741 (10th Cir. 1974) (per curiam) (alternative 
holding) (sufficient facts for probable cause where police bulletin described 
occupants and vehicle, and bloody towel found on seat); United States v. Faulkner, 
488 F.2d 328, 330 (5th Cir. 1974) (missing license plate and contradictory 
explanation of ownership sufficient for probable cause; counterfeit bills found in 
search); United States v. Baty, 486 F.2d 240, 242 (5th Cir. 1973), cert, denied, 
416 U.S. 942 (1974) (probable cause existed where two men matching radio 
description were seen leaving burglary site); United States v. Walling, 486 F.2d 
229, 233, 235-36 (9th Cir. 1973), cert, denied, 415 U.S. 923 (1974) (alternative 
holding) (after proper investigative stop, police saw tire and tools in car; 
probable cause existed because area well-known for car stripping); United States 
v. Moody, 485 F.2d 531, 534-36 (3d Cir. 1973) (corroborated informant’s tip 
and flight on foot by suspect supplied probable cause to search trunk of car for 
illegal whiskey).

A warrantless vehicle search may precede arrest of the occupant. In United 
States v. Omalza, when police stopped the defendant while he was cruising his 
neighborhood following an altercation with his wife in which the police had inter
vened, they spied shotgun shells in plain view in the car. 484 F.2d 1191, 1192 
(10th Cir. 1973) (per curiam). The court found this discovery sufficient to 
justify a subsequent warrantless search of the car, which disclosed an illegal shotgun 
and led to the defendant’s arrest. Id. The possibility that a friend or relative may 
remove the vehicle or evidence in it also may justify a warrantless vehicle search. 
See, e.g., United States v. Gaudin, 492 F.2d 132, 133 (5th Cir. 1974) (per curiam) 
(wife, still at large, might have removed evidence from auto); United States v. 
Evans, 481 F.2d 990, 993 (9th Cir. 1973) (confederate, warned of impending 
arrest, might have removed evidence); Carlton v. Estelle, 480 F.2d 759, 763 (5th 
Cir. 1973), cert, denied, 414 U.S. 1043 (1974) (mother and wife knew of arrest 
and might have removed vehicle).

301. Coolidge v. New Hampshire, 403 U.S. 443, 461-62 (1971); see United States 
v. Bradshaw, 490 F.2d 1097, 1101-04 (4th Cir.), cert, denied, 43 U.S.L.W. 
3239 (U.S. Oct. 29, 1974) (truck parked on suspect’s property while 
suspect absent; warrant required). A strong presumption favors upholding a 
warrantless search of a vehicle that recently has been moved and may still be 
moved. See, e.g., United States v. Tankersley, 492 F.2d 962, 968 (7th Cir. 1974) 
(persons fleeing in vehicle after police saw them igniting device); United States 
v. Halliday, 487 F.2d 1215, 1217 (5th Cir. 1973) (per curiam) (strong marijuana 
odor emanating from trailer leaving jurisdiction); United States v. Bean, 484 
F.2d 1275, 1276 (5th Cir. 1973) (truck leaving airport after accepting cargo 
from illegally landed airplane); United States v. Troise, 483 F.2d 615, 617-18 (5th 
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the vehicle exception to the warrant requirement is designed primarily 
to justify an on-the-scene search, the vehicle may be moved and the 
search conducted at a later time if the search would have been proper 
at the time of seizure.302 Similarly, in United States v. Church303 the 
Ninth Circuit permitted officers to delay taking any action until four 
hours after the time when search and seizure would have been proper. 
During that time, the suspect drove to another location and departed 
40 minutes later; the agents then stopped and searched the vehicle 
without a warrant.304 In three separate opinions, the court upheld the 
search, but two judges disapproved of the agents’ failure to seek a 
warrant—a magistrate was one block away.305 306

Cir.), cert, denied, 414 U.S. 1066 (1973) (strong marijuana odor from boat towed 
by auto); United States v. Soriano, 482 F.2d 469, 472 ( 5th Cir. 1973) (search 
of cab at airport; passengers suspected of narcotics possession).

The requirement of probable cause is not dispensed with, however, merely 
because the search is of a vehicle that recently has been moved. See United 
States v. Newman, 490 F.2d 993, 995 (10th Cir. 1974) (large box in trailer did 
not justify search for illegal aliens).

302. Chambers v. Maroney, 399 U.S. 42, 51-52 (1970); see McNeary v. Stone, 
482 F.2d 804, 807 ( 9th Cir. 1973), cert, denied, 414 U.S. 1071 (1974) (search 
of vehicle after removal to station constitutionally identical to search at the scene).

303. 490 F.2d 353 ( 9th Cir. 1973), cert, denied, 416 U.S. 983 (1974).
304. Id. at 354.
305. Id. at 356 (Aldrich, J., concurring); id. at 357-58 (Duniway, J., concurring).
306. 413 U.S. 433 (1973); see Circuits Note: 1972-1973 Term 438-39.
307. 413 U.S. at 448. Local police procedures provided for the impoundment 

of the disabled vehicle as a potential highway nuisance. Id. at 446.
308. Id. at 447-48.
309. 487 F.2d 468 (8th Cir. 1973).
310. Id. at 477.
311. Id. at 469-73. Under department regulations, when the operator of a vehicle 

is arrested, police are authorized to impound the vehicle, to inventory all personal 
effects found therein, and to remove and store valuable items. Id. at 469 & n.2.

312. Id. at 471. In Cady the driver was comatose and incapable of making 
alternative arrangements. 413 U.S. at 436.

313. 487 F.2d at 471. In Cady the auto was disabled after an accident on a 
public highway. 413 U.S. at 436. In Lawson the auto was parked in a motel 
parking lot and was not disabled. 487 F.2d at 471.

Late last term, the Supreme Court in Cady v. Dombrowski300 upheld 
the warrantless search of the trunk of a disabled vehicle that was 
legally within police custody.307 The Court emphasized the distinc
tion between searches of dwellings and searches of vehicles in finding 
that the failure to procure a warrant did not necessarily render the 
search unreasonable.308 309 In United States v. Lawson300 the Eighth 
Circuit rejected a broad interpretation of Cady in holding invalid the 
warrantless search of a trunk of an impounded vehicle.310 The Lawson 
court held that mere police custody was inadequate justification for 
breaking open a locked trunk.311 The court suggested that automatic 
impoundment should take place only if the suspect is incapable of 
making private arrangements for moving the vehicle,312 or if the vehicle 
itself is a danger to the public.313 The court viewed inventories as 
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searches to be tested by reasonableness standards of the fourth 
amendment and in light of all the circumstances314 but cautioned of
ficers to obtain a warrant if the objective was a search rather than 
merely the protection of the property and themselves.315 316

314. 487 F.2d. at 472. Whether inventories are searches was not decided in 
Cady. 413 U.S. at 436. Warrantless vehicle searches for inventory purposes 
have been upheld as reasonable to protect both the owner’s property and police 
from unfounded claims, provided the procedure is not used merely as a pretext 
for a search. See United States v. Ducker, 491 F.2d 1190, 1192 (5th Cir. 1974) 
(evidence discovered in two inventory searches after driver arrested in parking lot); 
United States v. Gravitt, 484 F.2d 375, 379-80 (5th Cir. 1973), cert, denied, 414 U.S. 
1135 (1974) (arrestees’ car impounded and contents inventoried; police uncovered 
evidence of another crime).

A vehicle also may be searched thoroughly and without a warrant if it is 
impounded pursuant to federal forfeiture statutes. See United States v. White, 
488 F.2d 563, 564 (6th Cir. 1973) (per curiam); O’Reilly v. United States, 486 
F.2d 208, 210 (8th Cir. 1973), cert, denied, 414 U.S. 1043 (1974); Act of Aug. 
9, 1939, § 2, 49 U.S.C. § 782 (1970); Comprehensive Drug Abuse Prevention 
and Control Act of 1970 § 511 (a) (4), 21 U.S.C. § 881 (a) (4) (1970).

315. 487 F.2d at 477. The Lawson court also stated that if the procedure is 
designed to protect the owner’s property, the owner should be the one to choose 
impoundment. Id. If the owner is incapacitated, police should simply roll up 
the windows, lock the car, and make provisions to safeguard any property in plain 
view. Id.

316. 417 U.S. 583 (1974).
317. Id. at 591-92. The Court suggested that the interior of the car and personal 

effects within remain subject to fourth amendment protection. Id.
318. 481 F.2d 990 (9th Cir. 1973).
319. Id. at 994.
320. 399 U.S. 42 (1970).
321. 481 F.2d at 994; see 399 U.S. 42, 52 (1970).
322. 482 F.2d 469 (5th Cir. 1973).
323. Id. at 475.

Examination of the exterior of a vehicle does not necessarily con
stitute a search. The Supreme Court in Cardwell v. Lewis™ held that 
the examination of paint scrapings and tire tread impressions taken 
from an automobile after seizure from a public parking lot and im
poundment does not invade the privacy protected by the fourth 
amendment and therefore is permissible without a warrant.317 318

There were conflicting decisions this term on whether the permis
sible scope of a warrantless vehicle search extends to a search of locked 
containers discovered in the vehicle. In United States v. Evans™ the 
Ninth Circuit allowed into evidence the fruits of a warrantless search 
of a footlocker seized during a warrantless vehicle search based on 
probable cause.319 320 The Evans comt relied on the Supreme Court’s 
statement in Chambers v. Maroney™ that there is no constitutional 
difference between an immediate warrantless search of a vehicle and 
seizure while a warrant is sought.321 322 The Fifth Circuit in United States 
v. Soriano™ however, viewing Chambers as applicable only to searches 
of vehicles, not of their contents,323 held that no exigent circumstances 
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justified an immediate warrantless search of suitcases seized from taxi 
passengers.324

324. Id. at 474.
325. See Vale v. Louisiana, 399 U.S. 30, 34 (1970) (search of house for narcotics

not allowed where no danger of destruction of evidence). Reversing a conviction
for importing marijuana, the Ninth Circuit in United States v. Basurto interpreted 
Vale as permitting a warrantless search only if conducted during the hot pursuit
of a fleeing felon, the attempted destruction of evidence ultimately seized, or the
removal of evidence from the jurisdiction. 497 F.2d 781, 789 (9th Cir. 1974). In 
a somewhat unusual case, the Sixth Circuit permitted under the exigent circumstances 
theory the use of evidence discovered when police forced open the briefcase of a 
critically-ill diabetic to look for insulin. See United States v. Dunavan, 485 F.2d 
201, 203-04 (6th Cir. 1973).

326. See Schmerber v. California, 384 U.S. 757, 770 (1966) (danger that evidence 
of suspect’s alcohol level would disappear justified warrantless search without delay). 
A court may refuse to apply the exigent circumstances exception where a long 
delay occurs between the establishment of probable cause to search and the actual 
search, and no attempt is made to obtain a warrant. See United States v. Greenberg, 
489 F.2d 756 (6th Cir. Jan. 22, 1974) (-No. 73-1762, at 3) (unpublished opinion) 
(per curiam) (probable cause to search for marijuana established several days before 
search; evidence suppressed). But see United States v. DeBerry, 487 F.2d 448, 451 
(2d Cir. 1973) (search 15 hours after probable cause established was valid).

The prospect of finding additional evidence is not an exigent circumstance validating 
a warrantless search. See United States v. Lonabaugh, 494 F.2d 1257, 1260 (5th 
Cir. 1973) (search of suitcase for evidence not justified); United States v. Soriano, 
482 F.2d 469, 474 (5th Cir. 1973) (search of locked suitcase after arrest invalid).

327. See United States v. Halliday, 487 F.2d 1215, 1217 (5th Cir. 1974) (marijuana 
in trailer suddenly leaving jurisdiction). But see United States v. Marshall, 488 
F.2d 1169, 1189 (9th Cir. 1973) (no danger that money would be destroyed while 
police obtained warrant). Narcotics and gambling paraphernalia are items of evidence 
most commonly classified as easily destructible. See United States v. Greenberg, 489 
F.2d 756 (6th Cir. Jan. 22, 1974) (No. 73-1762, at 3) (unpublished opinion) (per 
curiam) (marijuana); United States v. Blake, 484 F.2d 50, 52 (8th Cir. 1973), 
cert, denied, 417 U.S. 949 (1974) (heroin).

328. See, e.g., United States v. Blake, 484 F.2d 50, 55-56 (8th Cir. 1973),
cert, denied, 417 U.S. 949 (1974) (purse containing narcotics thrown down
laundry chute; warrantless search of basement justified); United States v. Evans, 
481 F.2d 990, 993 (9th Cir. 1973) (fear that suspect’s confederate would destroy 
or abscond with illegal firearm justified search of house); United States v. Conner, 478 
F.2d 1320, 1324 (7th Cir. 1973) (arrest in private garage for receiving stolen vehicles; 
possibility that absent accomplices would return to remove car justified warrantless 
search).

Emergency or Exigent Circumstances. Courts have allowed
warrantless searches where delay to obtain a warrant would seriously 
threaten the continued existence of evidence, make possible the escape 
of the suspect, or endanger the police officer.325 The necessity for 
quick action is the crucial factor in this exception to the warrant re
quirement.326 If a court is convinced that the evidence could easily 
have been destroyed,327 it will uphold an extensive search undertaken 
to prevent friends, relatives, or accomplices from destroying or re
moving the evidence while the police are obtaining a warrant.328 In
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United States v. Curran329 the Ninth Circuit found that potential dis
covery of police surveillance by persons at a house suspected of being 
a narcotics distribution center was a sufficient exigency to justify a 
warrantless search of the house.330 In Guzman v. Estelle331 the Fifth 
Circuit, upholding the seizure of a heroin-filled fingerstall found during 
a valid Terry pat-down,332 asserted that such a small amount of con
traband could easily be destroyed before a warrant could be ob
tained.333

329. 498 F.2d 30 (9th Cir. 1974).
330. Id. at 35. The police had stopped one suspect leaving the house and feared 

he might apprise others of the police surveillance.
331. 493 F.2d 532 (5th Cir. 1974).
332. Id. at 534; see Terry v. Ohio, 392 U.S. 1 (1968).
333. 493 F.2d at 537. The court indicated that a warrantless search may be 

justified by several circumstances: (1) an alerted criminal is fleeing or likely to 
take flight; (2) contraband, stolen goods, or weapons are objects of the search; (3) 
the defendants did not have a prior opportunity to destroy evidence; (4) objects 
of the search are items that may be removed or destroyed quickly and easily; (5) 
the suspect has easy access to the objects of the search; (6) confederates are available 
to aid the criminal in fleeing or in the destruction of evidence; and (7) officers lack 
time to secure a search warrant. Id. at 536-37.

334. See Adams v. Williams, 407 U.S. 143 (1972); Terry v. Ohio, 392 U.S. 1 (1968).
335. 392 U.S. 1 (1968).
336. Id. at 27; see, e.g., Guzman v. Estelle, 493 F.2d 532, 535 n.10 (5th Cir. 

1974) (dictum) (unexpected appearance of drug user with known record during 
search of apartment justified frisk); United States v. Kirsch, 493 F.2d 465, 466 
(5th Cir. 1974) (per curiam) (frisk improper when not in response to suspicious 
or unnerving conduct); United States v. Byrd, 487 F.2d 1398 (4th Cir. 1973) (No. 
73-1842, at 2) (unpublished opinion) (per curiam) (victim’s identification of suspect 
as armed robber justified frisk); United States v. Romero, 484 F.2d 1324, 1327 (10th 
Cir. 1973) (police had right to remove suspect from bar to inspect unconcealed 
gun); McNeary v. Stone, 482 F.2d 804, 807 (9th Cir.), cert, denied, 414 U.S. 1071 
(1973) (vehicle near robbery site at late hour justified stop). Evidence discovered 
during a justified weapons frisk can raise reasonable suspicion to the level of probable 
cause and thus justify arrest and a full search incident to arrest. See United States 
v. Peep, 490 F.2d 903, 905-06 (8th Cir. 1974).

337. 407 U.S. 143, 146-47 (1972); see United States v. Poms, 484 F.2d 919, 
921 (4th Cir. 1973) (per curiam) (reliable tip that shoulder bag contained pistol 
justified search of bag).

LIMITED SEARCHES AND SEIZURES

Investigative Detention. The Supreme Court has recognized
that a variety of police encounters with citizens not amounting to 
arrests are justifiable on less than probable cause.334 In Terry v. 
Ohio335 the Court held that the legality of a frisk depends on the police 
officer’s reasonable suspicion of criminal activity and present danger to 
himself or others.336 By eliminating the requirement that the officer 
personally observe the suspicious activity, the Court relaxed the Terry 
rule in Adams v. Williams 337 Lower courts this term relied on Adams 
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to support a police officer’s temporary detention of a suspect to deter
mine the suspect’s identity or to maintain momentarily the status quo 
in order to obtain more information.338

338. See United States v. Santana, 485 F.2d 365, 368 (2d Cir. 1973), cert, denied, 
415 U.S. 931 (1974) (stop of known narcotics figure legal after he twice emerged 
from buildings with brown paper bags). But see United States v. Ward, 488 F.2d 
162, 169 (9th Cir. 1973) (en banc) (stop of suspect’s associate illegal because 
not made pursuant to reasonable suspicion that associate was involved in criminal 
activity).

339. See, e.g., United States v. Rollerson, 491 F.2d 1209, 1211 (5th Cir. 1974) 
(victim’s complaint of suspect’s threats sufficient to warrant investigatory stop of 
suspect’s vehicle); Lee v. Wainwright, 488 F.2d 140, 140-41 (5th Cir. 1973) (per 
curiam) (stop of black driving in white neighborhood early in morning justified 
during search for black rape suspect); United States v. Adams, 484 F.2d 357, 361 
(7th Cir. 1973) (informant’s tip and disturbance in area justified investigatory stop 
of suspect’s vehicle); United States v. Jefferson, 480 F.2d 1004, 1006 (4th Cir.) 
(per curiam), cert, denied, 414 U.S. 1001 (1973) (tip of previously reliable informant 
that suspect was armed justified investigatory stop of suspect’s vehicle); cf. Johnson 
v. Cox, — F.2d —, — (6th Cir. Mar. 28, 1974) (No. 72-1677, at 3) (per curiam), 
cert, denied, 417 U.S. 950 (1974) (no justification required when driver voluntarily 
stops car because of police activity at roadside).

The Ninth Circuit has suggested three considerations for determining the type of 
intrusion allowable: the seriousness of the suspect’s possible offense, the degree of the 
suspect’s likely involvement, and the nature and extent of the detention. United 
States v. Walling, 486 F.2d 229, 235 (9th Cir. 1973), cert, denied, 415 U.S. 923 (1974).

340. See Terry v. Ohio, 392 U.S. 1, 16 (1968); cf. Adams v. Williams, 407 U.S. 143, 
146 (1972) (dictum) (brief stop for investigatory purpose may be justified by circum
stances ).

341. 495 F.2d 160 (D.C. Cir. 1974).
342. Id. at 161-62.
343. Id. at 165. See also Model Code of Pre-Arraignment Procedure § 110.2(1) 

(Official Draft No. 1, 1972) (authorizes stopping of persons under certain circumstances 
for up to 20 minutes).

344. 495 F.2d at 163. The district court had improperly tested the legality of 
the seizure against the probable cause standard. Id.

Lower courts require less justification for a mere stop than for a 
greater intrusion,339 although the Supreme Court has not directly ad
dressed the issue.340 In United States v. Coates341 a police officer en
countered a suspicious person on a hotel stairway in a high crime area; 
the officer placed his hand on the suspect’s stomach, allegedly in self
defense, and seized a gun from under the suspect’s shirt.342 The District 
of Columbia Circuit concluded that while an officer reasonably may 
ask someone for identification and for an explanation of his presence, 
the officer may not necessarily lay his hands on the person.343 The 
appellate court remanded the case for a determination of the reason
ableness of the stop.344

Courts are careful to ensure that police do not avoid the probable 
cause requirement for arrests by labeling a confrontation a “stop and 
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frisk” or an “investigative stop” when in fact it was an arrest.345 For 
example, when police surround a vehicle with three cars and point 
weapons at the occupants, the police conduct is not a mere stop, but an 
arrest requiring probable cause.346 Similarly, lengthy detention of 
a jaywalker is an arrest, not an investigative detention.347

345. Cf. United States v. Hernandez, 486 F.2d 614, 616 (7th Cir. 1973) (per curiam) 
(dictum), cert, denied, 415 U.S. 959 (1974) (service station attendant’s tip that 
a van contained many Spanish-speaking men hidden under a blanket was enough 
to justify an investigative stop but would not have been sufficient to support an 
arrest or a search warrant).

346. United States v. Strickler, 490 F.2d 378, 380 (9th Cir. 1974).
347. United States v. Luckett, 484 F.2d 89, 90-91 (9th Cir. 1973) (per curiam) 

(no reasonable grounds to detain longer than necessary to issue citation).
348. 14 C.F.R. § 121.538 (1974).
349. See United States v. Albarado, 495 F.2d 799, 804 (2d Cir. 1974). See generally 

United States v. Davis, 482 F.2d 893, 897-904 (9th Cir. 1973); McGinley & Downs, 
Airport Searches and Seizures—A Reasonable Approach, 41 Fordham L. Rev. 293, 
294-97 (1972).

350. Analogizing to the investigative search approved by the Supreme Court in 
Terry v. Ohio, lower courts have held that preboarding screening of passengers and 
their carry-on luggage is constitutional. United States v. Davis, 482 F.2d 893, 910 
(9th Cir. 1973); see Terry v. Ohio, 392 U.S. 1 (1968); Circuits Note: 1972-1973 
Term 444 & nn.273-75. The strong governmental interest in passenger safety far 
outweighs the minor intrusion into passengers’ privacy. United States v. Davis, 
supra at 910.

351. See, e.g., United States v. Edwards, 498 F.2d 496, 500-01 (2d Cir. 1974) 
(publicity so pervasive that all passengers deemed to be on notice of limited search); 
United States v. Dalpiaz, 494 F.2d 374, 376 (6th Cir. 1974) (publicity and airport 
notices inform passengers of limited search); United States v. Skipwith, 482 F.2d 
1272, 1274 (5th Cir. 1973) (because of widespread publicity and general knowledge 
of airline boarding searches, defendant knew or should have known that he was 
subject to reasonable search); United States v. Davis, 482 F.2d 893, 914 (9th Cir. 
1973) (passenger’s decision to board necessarily manifests acquiescence in screening 
process).

Since the Government plays the dominant role in preboarding search programs, no 
distinction for fourth amendment purposes can be drawn between searches conducted 
by private airline employees and those made by public officials. United States v. 
Davis, supra at 904. But see United States v. Ogden, 485 F.2d 536, 538 (9th Cir. 
1973), cert, denied, 416 U.S. 987 (1974) (Davis distinguished; airline employee opened 
checked baggage because of own curiosity and not pursuant to federal regulation); 
United States v. Wilkerson, 478 F.2d 813, 815 (8th Cir. 1973) (search by airline 
employees of checked bag is private search, not subject to fourth amendment strictures).

Airport Security Searches. The success of the Federal Aviation
Administration Anti-Air Hijack Procedures348 in reducing air piracy349 
has caused circuit courts to re-evaluate the permissible limits of 
airport security searches.350 Courts universally agree that anyone 
choosing to board an aircraft has consented impliedly to a reasonable 
examination limited to the minimal procedure of passing through a 
magnetometer and baggage inspection, which invade privacy only 
minimally.351 While several circuits agree that if the search is to be 
more extensive, the passenger must be made aware that he can avoid 
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the search by choosing not to board,352 courts disagree about what 
circumstances justify a more extensive search.353

352. See, e.g., United States v. Edwards, 498 F.2d 496, 501 (2d Cir. 1974) (dictum) 
(Government should notify traveler of right to withdraw consent); United States v. 
Ruiz-Estrella, 481 F.2d 723, 728 (2d Cir. 1973) (suspect, not warned of right to 
refuse, handed over bag; consent not found); United States v. Davis, 482 F.2d 893, 
914 (9th Cir. 1973) (passenger’s attempt to board did not clearly manifest consent; 
case remanded); United States v. Kroll, 481 F.2d 884, 886 (8th Cir. 1973) (posted 
warnings insufficient to establish consent to search attache case); cf. United States 
v. Miner, 484 F.2d 1075, 1077 (9th Cir. 1973) (remanded to determine whether 
airline employee told defendant of right not to board). But see United States v. 
Skipwith, 482 F.2d 1272, 1277 (5th Cir. 1973) (passenger has no right to withdraw 
consent when search procedures are in operation).

353. See United States v. Albarado, 495 F.2d 799, 805 (2d Cir. 1974); United 
States v. Davis, 482 F.2d 893, 909 (9th Cir. 1973). Some courts fear that the 
search is degenerating from the intended search for weapons into a general search 
for contraband. Of cases reaching the courts of appeals by April 1, 1974, only 
four involved discovery of weapons, while 16 involved discovery of drugs. See 
United States v. Albarado, supra at 805 n.12; cf. United States v. Kroll, 481 F.2d 884, 
887 (8th Cir. 1973) (finding that federal marshal searched for contraband, not weapon). 
Less than 20 percent of the arrests resulting from the antihijacking system have been 
for offenses related to airport security. United States v. Albarado, supra at 805 n.12.

Two judges have suggested that weapons found in a search should be admissible 
as evidence but that any evidence unrelated to the legitimate security purpose should 
be confiscated but excluded from evidence. United States v. Skipwith, 482 F.2d 1272, 
1279 (5th Cir. 1973) (Simpson, J., concurring); id. at 1280 (Aldrich, J., dissenting); 
see Note, Skyjacking: Constitutional Problems Raised by Anti-Hijacking Systems, 63 
J. Crim. L.C. & P.S. 356, 365 (1972). Contra, United States v. Edwards, 498 F.2d 
496, 500 (2d Cir. 1974) (any evidence should be admissible absent a showing that 
authorities abused the limited search procedures). See also United States v. Miller, 
480 F.2d 1008, 1010 (5th Cir.) (per curiam), cert, denied, 414 U.S. 1041 (1973) 
(scope not limited to search for weapons).

354. 482 F.2d 1272 (5th Cir. 1973).
355. Id. at 1276.
356. Id. at 1273. After some discrepancies arose concerning the defendant’s 

identification, one of the marshals who had detained the defendant noticed a bulge 
about three inches long and two inches wide in a pocket. Because the marshals 
suspected that the bulge was a weapon, they ordered the defendant to empty his 
pockets; the bulge proved to be a bag of cocaine. Id. at 1274. The marshals did not 
pat-down or frisk the defendant, nor, apparently, did they use any metal detector 
device.

357. Id. at 1273.

In United States v. Skipwith354 the Fifth Circuit held that while 
each search of a person in the general airport area must be tested by 
application of the reasonableness standard, persons who present them
selves for boarding an airplane are subject to a search based on 
mere or unsupported suspicion.355 The court found lawful a search 
of the defendant conducted because of his correspondence with the 
Federal Aviation Administration antiskyjack profile and his suspicious 
behavior356 and held that the product of the search, a bag of cocaine, 
was properly admissible.357 The court also took an expansive view of 
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the permissible scope of such a search.358 Rejecting defendant’s 
argument that the officer was constitutionally limited to a frisk or 
pat-down for weapons, the court approved a scope “sufficient . . . 
to reveal any object or instrumentality that Skipwith could reasonably 
have used to effect an act of air piracy.”359 360

358. Id. at 1277. Most courts uphold searches into areas that may conceal a 
weapon or explosives. See United States v. Kroll, 481 F.2d 884, 886 (8th Cir. 1973) 
(search of attache case reasonable; search of envelope unreasonable). Reasonableness 
in any particular search may be affected by the unusual appearance of a discovered 
container, the tactile determination of the size or shape of a hidden object, or the 
passenger’s failure or inability to explain a discovered container’s contents. United 
States v. Albarado, 495 F.2d 799, 810 (2d Cir. 1974); see, e.g., United States v. 
Edwards, 498 F.2d 496, 501 (2d Cir. 1974) (search of package wrapped in slacks 
reasonable after defendant activated magnetometer); United States v. Crain, 485 
F.2d 297, 299 (9th Cir. 1973) (examination of package in carry-on luggage reasonable 
after defendant failed to explain its contents); United States v. Fern, 484 F.2d 666, 
668-69 (7th Cir. 1973) (search of nervous “profile selectee’s” flight bag justified 
after marshal felt hard object inside).

359. 482 F.2d at 1277. The court noted that technological advances have made 
possible the secretion of explosives in a toothpaste tube and of a detonator in a 
fountain pen. Id. at 1277, quoting United States v. Moreno, 475 F.2d 44, 49 (5th 
Cir.), cert, denied, 414 U.S. 840 (1973). If a hijacker can make use of such technology, 
however, no practical inspection can protect passengers. See United States v. Albarado, 
495 F.2d 799, 804 (2d Cir. 1974).

360. 495 F.2d 799 (2d Cir. 1974).
361. Id. at 809. When a security officer patted the defendant down, he felt 

a bulge in the defendant’s jacket pocket. At the officer’s request the defendant 
removed the object, a package the length and width of United States currency and 
about one-quarter inch thick, wrapped in aluminum foil. Examination of the package 
revealed 51 counterfeit $20 bills. Id. at 802.

362. Id. at 808; accord, United States v. Davis, 482 F.2d 893, 913 (9th Cir. 1973).
The restriction to the least intrusion necessary precludes searches of checked 

baggage. See United States v. Palazzo, 488 F.2d 942, 944 (5th Cir. 1974) (checked 
baggage should not be searched though limited search of carry-on baggage is permis
sible); United States v. Moore, 482 F.2d 1361, 1363 (9th Cir. 1973) (search of locked 
suitcase carried by passenger leaving boarding area unreasonable). But see United 
States v. Cyzewski, 484 F.2d 509, 514 (5th Cir. 1973), dismissed pursuant to rule 60, 
415 U.S. 902 (1974) (retrieval and search of checked baggage allowed in investigation 
of potential hijackers).

363. 495 F.2d at 808. The court suggested that officials could ask the passenger 
to remove all items of metal and go through the magnetometer a second time or 
could use a hand-held magnetometer to locate the metal. While leaving alternative 
procedures to be devised by officials, the court emphasized that a frisk is to be used 
only as a last resort. Id. at 808-09.

In contrast, the Second Circuit in United States v. Albarado™0 
more stringently restricted airport security searches. The Albarado 
court held unlawful a frisk of a defendant that immediately followed 
his activation of a magnetometer.361 Reasoning that the scope of 
an airport security search should be limited to the least intrusion 
necessary to fulfill the purpose of stopping potential hijackers,362 the 
court stated that airport officials must “exhaust the other efficient and 
available means, if any, by which to discover the location and identity 
of the metal activating the magnetometer before utilizing the frisk.”363
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The court indicated that the scope of any search necessary after a 
lawful frisk should be strictly confined to a search for what reasonably 
appears to be a weapon or other dangerous object.364

364. See id. at 809-10. The court stated that, in general, activation of the magneto
meter gives the officer cause to search the passenger only for the offending metal, not 
fully. The court noted, however, that plastic explosives or dynamite may be used 
by hijackers and that any container which reasonably could contain such items may 
be subject to search. Id. at 809.

Because the court determined that the frisk of the defendant was unlawful, its 
statements about the permissible scope of a search following a lawful frisk were 
only dicta. See id.

365. See United States v. Byrd, 483 F.2d 1196, 1200 (5th Cir. 1973), aff’d on 
rehearing, 494 F.2d 1284 (1974) (per curiam), citing Almeida-Sanchez v. United 
States, 413 U.S. 266, 272 (1973). Since the rationale for border searches is national 
self-protection, a customs agent may search on mere or unsupported suspicion a 
person, vehicle, or object detained at the border. Id.; see United States v. Ledesma, 
499 F.2d 36, 39 (9th Cir. 1974) (trunk shipped from Chile can be searched fully); 
United States v. Settles, 481 F.2d 1272, 1272-73 (5th Cir. 1973) (search for contraband 
by border agents).

All mail originating outside the customs territory of the United States is subject 
to search under border search principles. See 39 C.F.R. § 61.1 (1973); United States 
v. Francis, 487 F.2d 968, 971 (5th Cir. 1973) (dictum), cert, denied, 416 U.S. 908 
(1974) (matter mailed from Vietnam not entitled to normal first-class mail exemption 
from search and seizure).

366. See Immigration and Naturalization Act § 287(a), 8 U.S.C. § 1357(a)(3) 
(1970) (warrantless searches authorized within a “reasonable distance” of the 
border to prevent illegal entry of aliens); 8 C.F.R. § 287.1(a)(2) (1973) (reason
able distance defined as 100 air miles from any external boundary of the United 
States).

367. 413 U.S. 266 (1973).
368. Id. at 272. Agents may conduct a border search when they reasonably 

believe that the person and the items searched have recently crossed or have 
been in contact with the border. Thus, a customs inspection at a St. Louis airport 
can be as broad a search as one conducted within sight of an international border 
if the airport is the functional equivalent of the border. See id. at 273. Factors 
determining whether the area is the functional equivalent of a border include the 
amount of interference of internal traffic, proximity to the border, and whether the 
highway is parallel to the border. See United States v. Speed, 489 F.2d 478, 480 
(5th Cir. 1973). See also United States v. Maddox, 485 F.2d 361, 363 (10th 

Border Searches. Since the United States reasonably can place
limitations on the entry of persons and items into the country, a 
traveler presenting himself at the United States border is subject to 
a full search without a showing of probable cause and without a 
warrant.365 Congress and the Executive have sought to extend the 
area in which border searches may be made in order to provide an 
effective tool against the illegal entry of aliens and smuggling of 
contraband.366 367 Restraining Congress and the Executive, however, the 
Supreme Court in Almeida-Sanchez v. United States™1 refused to allow 
the random search of an automobile 25 miles from the border in the 
absence of a showing either that the search took place at the functional 
equivalent of the border368 or that it was based on probable cause.369 
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This decision has halted customs agents’ previous practice of conducting 
random searches as much as 100 miles from the border.369 370 Searches 
of vehicles near the border generally will be upheld, however, when 
an agent has a “founded suspicion” based on the totality of the circum
stances that the vehicle is being used for illegal activity.371

Cir. 1973) (checkpoint 98 miles from border; case remanded for determination 
of functional equivalence).

369. 413 U.S. at 273. When the nexus between the search and recent border 
contact is broken, the search must be based on probable cause. See United States 
v. Bursey, 491 F.2d 531, 533 (5th Cir. 1974) (search of different vehicle four 
days later at substantial distance from border; probable cause required); United 
States v. Hamilton, 490 F.2d 598, 599 (9th Cir. 1974), cert, denied, 43 U.S.L.W. 3213 
(U.S. Oct. 15, 1974) (four-hour lapse breaks nexus).

Similarly, if there is no indication that the suspect recently has been out of the 
country or in contact with the border, probable cause is required. See United 
States v. Kessler, 497 F.2d 277, 279 (9th Cir. 1974) (stopping near border, then 
speeding away provides probable cause); United States v. Diamond, 478 F.2d 
1400 (4th Cir. 1973) (No. 72-1834, at 6-7) (unpublished opinion) (per curiam) 
(addressee of statue containing narcotics not shown to have traveled abroad recently).

370. See United States v. Juarez-Rodriguez, 498 F.2d 7 (9th Cir. 1974) (per 
curiam) (routine stop 66 miles from border illegal); United States v. Speed, 489 
F.2d 478, 480 (5th Cir. 1973) (temporary checkpoint 65 to 75 miles from border 
illegal); United States v. McKim, 487 F.2d 305, 305-06 (5th Cir. 1973) (roving 
patrol 55 miles from border illegal); United States v. Byrd, 483 F.2d 1196, 1201 
(5th Cir. 1973), aff’d on rehearing, 494 F.2d 1284 (1974) (per curiam) (roving 
patrol 45 miles from border illegal); United States v. Storm, 480 F.2d 701, 705 
(5th Cir. 1973) (roving patrol 55 miles from border illegal).

If probable cause is established during a valid investigative stop based upon 
“founded suspicion,” the fact that the officers apparently comprised a roving patrol, 
disallowed by Almeida-Sanchez, is irrelevant to the validity of the search. See 
United States v. Martinez-Miramontes, 494 F.2d 808, 809-10 (9th Cir. 1974), cert, 
denied, 43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) (five miles from border;
rear of car hanging low; occupants parked car in remote area and walked away 
in opposite direction from border); United States v. Bugarin-Casas, 484 F.2d 853, 
854 (9th Cir. 1973), cert, denied, 414 U.S. 1136 (1974) (12 to 15 miles from 
border; rear of car riding low; driver of Mexican descent); United States v. Martinez, 
481 F.2d 214, 218 (5th Cir. 1973), cert, denied, 415 U.S. 931 (1974) (tip led 
to surveillance; truck stopped 152 miles later). An investigative stop will be 
disallowed, however, when the suspicion is unfounded. See United States v. 
Mallides, 473 F.2d 859, 862 (9th Cir. 1973) (ethnic background of occupants 
alone insufficient).

371. Spe, e.g., United States v. Clark, 501 F.2d 492, 493-94 (9th Cir. 1974) 
(25 to 50 feet from border; radio information; no other vehicles present); United 
States v. Mora-Chavez, 496 F.2d 1181, 1182 (9th Cir. 1974), cert, denied, 
43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (660 feet from border; agents alerted 
by electronic sensors in remote area); United States v. Jaime-Barrios, 494 F.2d 
455, 456-57 (9th Cir.), cert, denied, 417 U.S. 972 (1974) (300 yards from border, 
remote area; unfamiliar vehicle); United States v. Prince, 491 F.2d 655, 656-58 (5th 
Cir. 1974) (within 300 feet of port; agents alerted to strong possibility that vehicle 
transported marijuana); United States v. Steinkoenig, 487 F.2d 225, 228 (5th Cir. 1973) 
(six miles from border; 15 minutes after border contact; informant’s tip; close surveil
lance); United States v. Beck, 483 F.2d 203, 208 (3d Cir. 1973), cert, denied, 414 
U.S. 1132 (1974) (one-half mile from pier; suspects carrying large bags; constant 
surveillance).

While all circuits follow Almeida-Sanchez in principle, they differ 
on the scope of its application. Taking a position in conflict with 
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that of the Ninth and Tenth Circuits, the Fifth Circuit has refused 
to apply Almeida-Sanchez retroactively.372 The circuits are also split 
on whether Almeida-Sanchez applies to fixed checkpoints located a 
considerable distance from the border. The Ninth Circuit has declared 
that it will apply the principles of Almeida-Sanchez to searches at 
a checkpoint if officers cannot reasonably assume that virtually all 
traffic has come from outside the country or if a significant number 
of those stopped are domestic travelers.373 The Fifth and Tenth 
Circuits, however, have concluded that Almeida-Sanchez is inapplica
ble to interrogation stops at checkpoints within the geographic bounda
ries established by executive regulation.374

372. Compare United States v. Miller, 492 F.2d 37, 40-41 (5th Cir. 1974) with 
United States v. Peltier, 500 F.2d 985, 990 (9th Cir. 1974) (en banc), cert, 
granted, 43 U.S.L.W. 3280 (U.S. Nov. 12, 1974) (No. 73-2000) and United 
States v. King, 485 F.2d 353, 359 (10th Cir. 1973) and United States v. Maddox, 
485 F.2d 61, 63 (10th Cir. 1973). See also United States v. Meria, 493 F.2d 910> 
911-12 (5th Cir. 1974) (per curiam); United States v. Owen, 493 F.2d 463 (5th 
Cir. 1974) (per curiam); United States v. Daly, 493 F.2d 395, 396 (5th Cir. 1974); 
United States v. Wilson, 492 F.2d 1160, 1162 (5th Cir. 1974); United States v. 
Cook, 492 F.2d 747 (5th Cir. 1974) (per curiam).

373. See United States v. Bowen, 500 F.2d 960, 962-65 (9th Cir. 1974) (en 
banc) (Goodwin, J., writing for the majority in Part I) (search at checkpoint 49 
miles from border with extensive local traffic not a border search). This is 
considered a new interpretation of border searches, however, and is not to be 
applied retroactively. See id. at 981 (Wallace, J., writing for the majority in 
Part II).

374. See United States v. Rodriguez-Hernandez, 493 F.2d 168, 169 (5th Cir. 
1974) (per curiam); United States v. Bowman, 487 F.2d 1229, 1231 (10th Cir.
1973) ; 8 C.F.R. § 287.1(a)(2) (1973) (reasonable distance defined as 100 air 
miles from any external boundary of the United States).

During the 1974-1975 term, the Supreme Court may define more precisely the 
parameters of its holding in Almeida-Sanchez. The Supreme Court has granted 
certiorari in several cases presenting issues on which the circuits disagree. See 
United States v. Ortiz, — F.2d — (9th Cir. June 19, 1974) (No. 74-1249) (mem.), 
cert, granted, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (No. 73-2050) (applicability of 
Almeida-Sanchez to search for aliens at fixed checkpoint); United States v. Brignoni- 
Ponce, — F.2d — (9th Cir. June 14, 1974) (No. 73-2161), cert, granted. 43 U.S.L.W. 
3208 (U.S. Oct. 15, 1974) (No. 74-114) (applicability of Almeida-Sanchez to warrant
less stop for interrogation without subsequent search); United States v. Bowen, 500 
F.2d 960 (9th Cir. 1974) (en banc), cert, granted, 43 U.S.L.W. 3208 (U.S. Oct. 15,
1974) (No. 72-6848) (applicability of Almeida-Sanchez to searches at fixed checkpoints 
and retroactivity of its holding as applied to checkpoints). See also United States v. 
Peltier, 500 F.2d 985 (9th Cir. 1974), cert, granted, 43 U.S.L.W. 3280 (U.S. 
Nov. 12, 1974) (No. 73-2000) (retroactivity of Almeida-Sanchez).

375. See United States v. Carter, 480 F.2d 981, 983 (9th Cir. 1973).

Once a search is properly characterized as a border search, the 
permissible extent of a personal search depends upon the agent’s level 
of articulable suspicion that the suspect has contraband on his person.375 
The search may include removal of clothing only if the agent has a 
‘real suspicion” that the suspect has contraband concealed in his
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clothes or attached to his body.376 A search of a body cavity must be 
based on a clear indication” that contraband is located in the cavity 
to be searched.377

376. See United States v. Wilson, 488 F.2d 400, 402 (5th Cir. 1973); United 
States v. Forbicetta, 484 F.2d 645, 646 (5th Cir. 1973), cert, denied, 417 U.S. 959 
(1974); United States v. Carter, 480 F.2d 981, 983 (9th Cir. 1973); cf. United States 
v. Chase, 503 F.2d 571, 572 (9th Cir. 1974) (removal of boot not a strip search 
requiring “real suspicion”); United States v. Murphree, 497 F.2d 395, 396-97 (9th 
Cir.), cert, denied, 43 U.S.L.W. 3211 (U.S. Oct. 15, 1974) (rolling up sleeve not a strip 
search). A strip search, if necessary, must be conducted in a dignified manner and in a 
private place by and in the presence of only members of the suspect’s sex. See 
United States v. Forbicetta, supra at 646-47.

377. See United States v. Holtz, 479 F.2d 89, 92 (9th Cir. 1973). Requirements 
beyond the “clear indication” basis may apply to body cavity searches. See United 
States v. Carpenter, 496 F.2d 855, 855 (9th Cir. 1974) (per curiam) (conviction 
reversed because customs agent did not seek medical assistance to remove evidence 
from suspect’s anus).

378. See Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); Bumper v. 
North Carolina, 391 U.S. 543, 548 (1968); Zap v. United States, 328 U.S. 624, 
628 (1946).

379. See Katz v. United States, 389 U.S. 347, 351-52 (1967).
380. Bumper v. North Carolina, 391 U.S. 543, 548 (1968); see United States 

v. Horton, 488 F.2d 374, 380-81 (5th Cir. 1973), cert, denied, 416 U.S. 993 (1974) 
(no evidence of coercion; defendant expressly consented twice; consent found).

381. 412 U.S. 218 (1973).
382. See id. at 231.
383. Id. at 227. The trial court’s finding of voluntariness can be overturned only if 

clearly erroneous. See United States v. Cage, 494 F.2d 740, 742-43 (10th Cir. 1974) 
(per curiam) (alternative holding) (all factors considered show validity of consent); 
United States v. Shue, 487 F.2d 1399 (4th Cir. 1974) (No. 73-1572, at 4) (unpublished 
opinion) (per curiam) (finding supported by substantial evidence re-examined only 
when clearly erroneous); United States v. Miller, 480 F.2d 1008, 1010 (5th Cir.) (per 
curiam), cert, denied, 414 U.S. 1041 (1973) (validity of consent a question of fact 
for the trial court). This term, only the Ninth Circuit overturned a trial court’s finding 
of voluntariness. See United States v. Marshall, 488 F.2d 1169, 1188 (9th Cir. 1973).

OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Searches Based on Consent. Voluntary and effective consent
to a search obviates the need for a warrant or probable cause378 
because the consent precludes the person searched from subsequently 
claiming that 'the search violated his expectation of privacy, protected 
by the fourth amendment.379 To prevent abuse of the consent rule, 
courts have stressed that the Government must prove that consent was 
freely and voluntarily given.380 In Schneckloth v. Bustamonte,381 
however, the Supreme Court declined to adopt a rigid rule requiring 
the prosecution to show that the person giving consent was aware 
of his right to refuse.382 The Court declared that when the subject of 
a consent search is not in custody, knowledge of the right to refuse 
consent is merely one factor to be considered by the trial court in 
determining whether the consent was in fact freely given.383 Courts 
usually scrutinize in-custody consent searches more closely because 
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the suspect is in an inherently coercive environment,384 but most 
courts consider custody only one factor to be examined in evaluating 
the totality of circumstances.385 386 Thus, in United States v. Watson^ 
the Ninth Circuit, although finding no consent, announced that it 
would extend the Schneckloth totality of circumstances test to all 
consent search situations;387 even if the suspect is in custody, he need 
not be informed of his right to refuse for the consent to be voluntary.388 389

384. See United States v. De Marco, 488 F.2d 828, 830 & n.7 (2d Cir. 1973) (dic
tum ) (close relationship of custody and coercion requires Government to meet a 
heavier burden); United States v. Irion, 482 F.2d 1240, 1244 (9th Cir.), cert, denied, 
414 U.S. 1026 (1973) (although coercion is inferred when consent obtained “under 
color of the badge,” voluntary consent may be found in totality of circumstances). 
Courts will uphold a search consented to by an arrestee, absent evidence of coercion. 
See United States v. Kent, 495 F.2d 1370 (4th Cir. 1974) (No. 73-2514, at 2) (un
published opinion) (per curiam) (defendant, arrested on warrant and advised of right 
to refuse, signed consent form).

385. See, e.g., United States v. Hearn, 496 F.2d 236, 243 (6th Cir. 1974) (Schneck
loth test applied to consent by arrestee); United States v. De Marco, 488 F.2d 828, 830 
(2d Cir. 1973) (knowledge of right to refuse not dispositive in custodial situations); 
United States v. Horton, 488 F.2d 374, 380-81 (5th Cir. 1973), cert, denied, 416 
U.S. 993 (1974) (custody unimportant when suspect consented twice); United 
States v. Luton, 486 F.2d 1021, 1023 (5th Cir. 1973), cert, denied, 417 U.S. 920 
(1974) (arrestee not specifically informed of fourth amendment rights may 
validly consent); United States v. Irion, 482 F.2d 1240, 1243-44 (9th Cir.), cert, 
denied, 414 U.S. 1026 (1973) (suspect told agents to enter, then consented to search 
of duffel bags; implied coercion overcome). Since no single consensual or coercive 
factor is controlling, courts should weigh all factors in determining voluntariness. See 
United States v. Hearn, supra at 243-44. When the environment is clearly coercive, 
however, the factor of custody is significant. See United States v. Rothman, 492 F.2d 
1260, 1264 (9th Cir. 1973) (after initially refusing consent to search, suspect arrested, 
handcuffed, isolated in strange place; consent psychologically coerced); United States 
v. West, 486 F.2d 468, 473 (6th Cir. 1973) (dictum), cert, denied, 416 U.S. 955 
(1974) (eight officers trained gun on suspect and falsely claimed they could obtain 
a warrant; consent coerced); United States v. Ruiz-Estrella, 481 F.2d 723, 728 (2d 
Cir. 1973) (suspect taken from public to isolated area by agent attired in uniform 
and badge; no voluntary consent when suspect silently handed over bag).

386. 504 F.2d 849 (9th Cir. 1974).
387. Id. at 853; accord, United States v. Rothman, 492 F.2d 1260, 1264 n.l (9th 

Cir. 1973) (Schneckloth test applied for custodial and noncustodial 'consents); see 
Schneckloth v. Bustamonte, 412 U.S. 218 (1973).

388. 504 F.2d at 853.
389. 415 U.S. 164 (1974).
390. Id. at 169-71; see Frazier v. Cupp, 394 U.S. 731 (1969). In Matlock a woman 

consented to the search of a bedroom she shared with the defendant. 415 U.S. at 
166-68. Common authority over property is not to be implied from a mere property 
interest; it rests on mutual use of property generally subject to joint access or control. 
Id. at 171 n.7.

391. 394 U.S. 731 (1969).

In United States v. Matlock™* the Supreme Court reiterated that 
one who exercises common authority with another over property may 
consent to a full search of the shared property in the absence of 
the joint occupant.390 Citing Frazier v. Cupp, 391 the Court noted 
that one who shares control with another assumes the risk that the
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partner will expose the property by consenting to a search.392 This 
term the circuits applied this rationale to uphold searches consented 
to by a wife,393 a host,394 a roommate,395 a paramour,396 and an 
employee.397

392. 415 U.S. at 170-71; see 394 U.S. at 739-40. A court could reason alternatively 
that there is no reasonable expectation of privacy in property jointly controlled with 
another. See Katz v. United States, 389 U.S. 347, 360 (1967).

393. See Gullage v. South Carolina, 480 F.2d 1219, 1220 (4th Cir.) (per curiam), 
cert, denied, 414 U.S. 1097 (1973).

394. See United States v. Buckles, 495 F.2d 1377, 1381 (8th Cir. 1974).
395. See United States v. Jenkins, 496 F.2d 57, 71-72 (2d Cir. 1974), cert, granted,

417 U.S. 908 (U.S. 1974) (No. 73-1513).
396. See United States v. Robinson, 479 F.2d 300, 302 (7th Cir. 1973).
397. See United States v. Sells, 496 F.2d 912, 913 (7th Cir. 1974) (per curiam).
398. See United States v. Robson, 477 F.2d 13, 19 (9th Cir. 1973) (distinction be

tween Internal Revenue Service investigation and general criminal search). Conduct 
implying consent will be interpreted as adequate consent for a full administrative 
search. See United States v. Miller, 491 F.2d 638, 650-51 (5th Cir. 1974), cert, denied, 
43 U.S.L.W. 3251 (U.S. Oct. 29, 1974) (limitation on consent in letter vitiated 
by allowing removal of documents).

399. 493 F.2d 682 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 
1974).

400. See id. at 684-85. A recipient of a federal grant is subject to continual moni
toring by government officials since investigation is necessary to ensure proper effectua
tion of the program. See United States v. Cogwell, 486 F.2d 823, 835-37 (7th Cir. 
1973), cert, denied, 416 U.S. 959 (1974) (grant recipient impliedly consented to 
police visits).

401. 493 F.2d at 684.
402. Id. at 685; see N.Y. Pub. Health Law §§ 3333(3), 3350(2), 3388(3) 

(McKinney 1971).
403. Harris v. United States, 390 U.S. 234, 236 (1968) (per curiam); see, e.g., 

United States v. Damitz, 495 F.2d 50, 56 (9th Cir. 1974) (agents legally searching 
for gambling paraphernalia discovered notebook detailing operations); United States 
v. Rollerson, 491 F.2d 1209, 1211 (5th Cir. 1974) (suspect legally detained for 
investigation; illegal weapon spotted); United States v. Brewer, 490 F.2d 1407 (4th 
Cir. 1974) (No. 73-1832, at 6) (unpublished opinion) (per curiam) (brown cap, 
evidence of robbery, in plain view when doffed by suspect); United States v. Salas, 
488 F.2d 939, 941 (5th Cir. 1974) (suspect legally arrested; paper parcel containing 
narcotics in plain view); United States v. Petrucci, 486 F.2d 329, 332 (9th Cir. 1973), 
cert, denied, 416 U.S. 937 (1974) (administrative search; recovered unregistered 

Warrantless administrative searches and seizures have been held 
reasonable on the theory that they are inherently noncoercive.398 
In United States ex rel. Terraciano v. Montanye3™ the Second Circuit 
upheld the inspection and seizure of a pharmacist’s records by a 
narcotics agent as a reasonable administrative search.400 The court 
refused to consider the theory of implied consent401 since the non- 
forcible search during business hours was authorized by statute and 
was limited to records that by law were maintained on the premises.402 

Seizure of Items in Plain View. Evidence inadvertently dis
covered by a police officer rightfully in a position to observe it is 
admissible.403 The critical question is whether the evidence was in 
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fact exposed to the officer’s view or whether it was discovered only 
as a result of a search. In United States v. Bradshaw404 an officer 
legitimately on the suspect’s premises saw illegal whiskey through a 
crack in a panel covering the sides of the suspect’s parked truck.405 
Reasoning that the peering into the suspect’s truck constituted a 
search because it invaded the suspect’s zone of privacy, the Fourth 
Circuit refused to apply the plain view doctrine and excluded the 
evidence.406

firearms); United States v. Burton, 485 F.2d-715, 716-17 (8th Cir. 1973) (per curiam) 
(accused legally arrested; illegal weapon visible); United States v. Poms, 484 F.2d 
919, 922 (4th Cir. 1973) (per curiam) (legal protective search of bag; cocaine 
discovered); United States v. Adams, 484 F.2d 357, 361 (7th Cir. 1973) (Terry stop; 
illegal weapons partially visible); United States v. Blake, 484 F.2d 50, 57 (8th Cir.
1973) , cert, denied, 417 U.S. 949 (1974) (security check of basement; purse 
containing heroin discovered); United States v. Looney, 481 F.2d 31, 33 (5th 
Cir.), cert, denied, 414 U.S. 1070 (1973) (security check during search, submachine 
gun seen under bed); United States v. Jefferson, 480 F.2d 1004, 1006 ( 4th Cir.) (per 
curiam), cert, denied, 414 U.S. 1001 (1973) (Terry stop; accused seen placing weapon 
in ash tray); United States v. Estese, 479 F.2d 1273, 1274 (6th Cir. 1973) (per 
curiam) (burglary investigation; illegal weapon and marijuana found).

Generally, private searches that result in placing incriminating evidence in plain view 
of police are not subject to the exclusionary rule when the police did not instigate 
the private action. See United States v. DeBerry, 487 F.2d 448, 450-51 (2d Cir. 1973) 
(private air freight employee opened package and exposed marijuana); United States 
v. Maxwell, 484 F.2d 1350, 1352 (5th Cir. 1973) (per curiam) (woman reached into 
vehicle and exposed accused’s illegal weapon).

404. 490 F.2d 1097 (4th Cir. 1974), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 29,
1974) .

405. Id. at 1099-1100.
406. Id. at 1100-01. In contrast, courts frequently have held that the use of

binoculars or flashlights does not constitute a search. See, e.g., United States v. Lopez-
Ortiz, 492 F.2d 109, 111 (5th Cir. 1974) (binoculars); United States v. Smith, 495 
F.2d 668, 669 (10th Cir. 1974) (binoculars); United States v. Hood, 493 F.2d
677, 680 (9th Cir. 1974) (flashlight); United States v. Minton, 488 F.2d 37,
38 (4th Cir. 1973) (per curiam), cert, denied, 416 U.S. 936 (1974) (binoculars); 
United States v. Walling, 486 F.2d 229, 236 (9th Cir. 1973), cert, denied, 415 U.S. 923 
(1974) (flashlight). Similarly, looking through the window of a car parked in a 
public area does not constitute a search. See United States v. Conner, 478 F.2d 1320, 
1323 (7th Cir. 1973) (check of automobile identification numbers revealed that cars 
were stolen); Smith v. Slayton, 484 F.2d 1188, 1189-90 (4th Cir. 1973), cert, denied, 
415 U.S. 924 (1974) (stained seat cover seized as evidence).

A police officer’s sniffing also apparently is not considered a search. See United States 
v. Johnston, 497 F.2d 397, 398 (9th Cir. 1974) (no search because no expectation of 
privacy from nostrils of inquisitive drug agents); United States v. Martinez-Miramontes, 
494 F.2d 808, 810 (9th Cir.), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) 
(officer rightfully standing in certain place smelled marijuana in automobile 
trunk). A more reasonable analysis of these Ninth Circuit cases would recognize that 
educated sniffing may establish probable cause for arrest and search. See United States 
v. Curran, 498 F.2d 30, 33 (9th Cir. 1974).

When exigent circumstances justify a warrantless search, courts 
allow the seizure of contraband in plain view even though the officers 
may have expected to find the evidence and its discovery is therefore
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technically not inadvertent.407 Absent exigencies, however, courts 
generally disallow evidence expected to be discovered during a 
warrantless search and thus retain inadvertence as a vital requirement 
of the plain view doctrine.408 In United States v. Cooks409 the Seventh 
Circuit suppressed evidence obtained when a federal agent, after 
observing a dwelling for many days, approached the house to buy 
narcotics and then to arrest the seller.410 Reasoning that the officer’s 
failure to obtain a warrant during the extended surveillance period 
suggested an attempt to circumvent the warrant requirement bv 
“creating” plain view, the court found insufficient exigent circumstances 
to justify the agent’s actions.411

407. See United States v. Curran, 498 F.2d 30, 35-36 (9th Cir. 1974) (agent’s fear 
of discovery justified immediate raid); United States v. Church, 490 F.2d 353, 
354-55 (9th Cir. 1973), cert, denied, 416 U.S. 983 (1974) (marijuana seen inside 
parked automobile known to have come from smuggling area); United States v. Glassel, 
488 F.2d 143, 145 (9th Cir. 1973), cert, denied, 416 U.S. 941 (1974) (fear of removal 
of narcotics justified police seizure); United States v. Cushnie, 488 F.2d 81, 82 (5th 
Cir. 1973) (per curiam), cert denied, 43 U.S.L.W. 3210 (U.S. Oct. 15, 1974) 
(marijuana discovered during entry to arrest suspects thought to be fleeing).

408. See Coolidge v. New Hampshire, 403 U.S. 443, 469 (1971).
409. 493 F.2d 668 (7th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3173 (U.S. 

Sept. 23, 1974) (No. 74-333).
410. Id. at 670-71.
411. See id. at 669-70.
412. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971). The plain view 

doctrine may not be used to extend a general exploratory search from one object to 
another until something incriminating at last emerges. Id.

413. 484 F.2d 352 (6th Cir. 1973), cert, denied, 414 U.S. 1158 (1974).
414. Id. at 355-56. Copying of the serial numbers was considered an unjustified 

seizure beyond the scope of the warrant. Id.
415. See Stovall v. Denno, 388 U.S. 293, 301-02 (1967) (due process); Gilbert v. 

California, 388 U.S. 263, 272 (1967) (right to counsel); United States v. Wade, 388 
U.S. 218, 235-37 (1967) (right to counsel).

Unless items appear to be evidence at the time of discovery, they 
are inadmissible.412 In United States v. Gray413 the Sixth Circuit 
refused to allow illegal weapons found in a closet during a search for 
illegal liquor to be used as evidence against the accused because the 
weapons’ illegality became apparent only after the officer copied the 
serial numbers and checked them against a stolen property list at 
headquarters.414

Identifications and Confessions

IDENTIFICATIONS

Pretrial identification, a critical stage of the prosecutorial process, 
must comport with the requirements of the sixth amendment, which 
guarantees the right to counsel, and the fifth and fourteenth amend
ments, which guarantee the right to procedural due process.415 While 
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the Supreme Court has limited the sixth amendment’s application to 
corporeal identifications occurring after the initiation of adversary 
criminal proceedings,416 due process must be preserved at all types 
of identification proceedings and at all stages of the criminal process.417 
Trial courts must exclude from evidence in-court identifications tainted 
by constitutionally defective pretrial identifications.418

416. See Kirby v. Illinois, 406 U.S. 682, 690 (1972).
417. See Neil v. Biggers, 409 U.S. 188, 198 (1972); Simmons v. United States, 390 

U.S. 377, 384 (1968); Stovall v. Denno, 388 U.S. 293, 301-02 (1967).
418. United States v. Wade, 388 U.S. 218, 237 (1967).
419. 388 U.S. 263 (1967).
420. 388 U.S. 218 (1967).
421. Kirby v. Illinois, 406 U.S. 682, 689 (1972) (lineup); Rudd v. Florida, 477 F.2d 

805, 809-10 n.5 (5th Cir. 1973) (showup); see Hastings v. Caldwell, 480 F.2d 1202, 
1204 (6th Cir. 1973) (per curiam), cert, denied, 415 U.S. 293 (1974) (showup while 
defendant being fingerprinted not violative of sixth amendment where formal charges not 
yet filed).

Gilbert and Wade apply prospectively only. Stovall v. Denno, 388 U.S. 293, 300 
(1967); Harris v. Estelle, 487 F.2d 1293, 1297 (5th Cir. 1974).

422. United States v. Ash, 413 U.S. 300, 317-21 (1973); see Evans v. Janing, 489 
F.2d 470, 473 (8th Cir. 1973) (pre-arrest photo identification); United States v. McKin
ley, 485 F.2d 1059, 1060 (D.C. Cir. 1973) (pre-indictment photo identification); United 
States v. Alston, 483 F.2d 1264, 1265 (D.C. Cir. 1973) (per curiam) (pre-arrest photo 
identification); United States v. Osborne, 482 F.2d 1354, 1355 (8th Cir. 1973) 
(uncounseled postindictment photo identification).

423. See Gilbert v. California, 388 U.S. 263, 272 (1967); United States v. Wade, 388 
U.S. 218, 236-37 (1967).

424. 482 F.2d 729 (D.C. Cir. 1973).
425. Id. at 733. Although Wade left open the question whether the presence of sub

stitute counsel at a pretrial lineup would satisfy the constitutional requirements, the 
court in Holiday asserted that effective assistance by substitute counsel would have ful
filled the Wade mandate. Id. at 733 & n.13.

426. Id. at 732-33. The defense did not contend that the lineup was suggestive or 
otherwise faulty. Id.

Right to Counsel. The sixth amendment right to counsel,
as defined in Gilbert v. California4™ and United States v. Wade420 
applies to lineups and showups occurring after formal charge, prelim
inary hearing, indictment, information, or arraignment,421 but does 
not apply to photographic identifications.422 Because of the gravity 
of the constitutional right to effective assistance of counsel, courts 
strictly apply the requirement delineated in Gilbert and Wade that 
an attorney be present at corporeal identifications.423 Thus, the 
District of Columbia Circuit in United States v. Holiday424 refused 
to speculate that regular or substitute counsel had represented an 
accused where the record revealed the accused’s regular counsel had 
been served with the lineup order but was silent on the attorney’s 
presence at the lineup.425 The court, concluding that it had to assume 
that the defendant was not aided by counsel at the lineup, held that 
an identification based on the lineup could not be introduced at 
trial.426
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Although the issue of presence of counsel dominates appeals chal
lenging the validity of postindictment corporeal identifications, the 
actual role of counsel during the identification is a significant issue 
that came into question this term in United States v. Banks.427 Theo
retically, the function of counsel at pretrial confrontations is to 
observe any suggestiveness so that he can reconstruct the events 
at trial.428 In Banks the defendant’s counsel, who had observed 
the lineup preparation and execution, was not permitted to enter a side 
room where the police took witnesses individually to obtain their 
initial responses, although counsel was permitted to question them 
thereafter. While stating that clandestine conferences may not be 
used to evade the Wade and Gilbert requirements, the court con
cluded that because counsel was able to cross-examine all witnesses 
at trial and thereby reveal possible weaknesses in the identification, 
the constitutional specifications of Wade and Gilbert had been met.429 
The court of appeals failed, however, to provide any reasonable ex
planation for the private interviews employed at Bank’s lineup. Surely 
the government’s assertion on appeal that the private interviews were 
necessary to prevent one witness’s statements from influencing 
others430 is absurd; the logical procedure would be to keep the other 
witnesses isolated while one examines the lineup. Since the procedure 
deprived the defense of the opportunity to observe the demeanor 
and confidence of witnesses making identifications, the judicial en
dorsement given to the procedure in Banks violates the spirit of 
Gilbert and Wade.

427. 485 F.2d 545 (5th Cir. 1973).
428. Id. at 548. The Supreme Court did not define the responsibilities of defense 

counsel at lineups in Wade, and counsel usually has been relegated to the position of a 
passive observer. See Circuits Note: 1972-1973 Term 458 & nn.361-63. This term the 
District of Columbia Circuit rejected a contention that a lineup identification should have 
been ruled inadmissible because police refused to furnish descriptions previously given 
by the witnesses to the defendant’s attorneys at the lineup. United States v. Branic, 495 
F.2d 1066, 1069 (D.C. Cir. 1974) (per curiam) (refusal was harmless since the lineup 
was not suggestive).

429. 485 F.2d at 548-49. United States v. O’Neal provided an illustration of effective 
assistance of counsel at a lineup. 496 F.2d 368 (6th Cir. 1974). In O’Neal counsel 
insisted on the addition to a lineup of a sixth individual who closely resembled the 
accused. At the lineup, not one of eight witnesses to the crime was able to make a posi
tive identification. Id. at 369. At a subsequent lineup, independently requested by two 
witnesses who had made a misidentification, the two witnesses positively identified the 
accused. The court admitted the testimony about the lineups and the in-court identifi
cations of the two witnesses who had identified the defendant and the testimony of the 
witnesses who had been unable to make an identification. The court thus allowed the 
jury to hear all the relevant testimony on both identifications and to determine the weight 
to be given the identification evidence. Id. at 372.

430. See 485 F.2d at 548. The trial judge stated, candidly, that he could not find any 
legitimate reason for the procedure. Id. at 548 n.4.



1974] Circuits Note: Criminal 391

Due Process. Any identification procedure conducted at
any stage of the judicial process must satisfy the due process re
quirements of the fifth and fourteenth amendments.431 According to 
Stovall v. Denno432 when the totality of facts and circumstances 
surrounding an identification reveals that the procedure was un
necessarily suggestive and conducive to mistaken identification, the 
procedure violates due process.433 Both prongs of the test must be 
met if identification testimony is to be excluded; where the defense 
fails to show either impermissibly suggestive procedures or substantial 
likelihood of misidentification, eyewitness identification may be ad
mitted.434

431. Stovall v. Denno, 388 U.S. 293, 301-02 (1967); see Neil v. Biggers, 409 U.S. 
188, 197-98 (1972); Simmons v. United States, 390 U.S. 377, 384 (1968).

432. 388 U.S. 293, 302 (1967).
433. Id. In Stanley v. Cox the court noted that the term “unnecessarily suggestive” 

was used in Stovall, whereas “impermissibly suggestive” was used in Simmons v. United 
States and both terms were used in Neil v. Biggers. Stanley v. Cox, 486 F.2d 48, 50 n.5 
(4th Cir. 1973), cert, denied, 416 U.S. 958 (1974); see Neil v. Biggers, 409 U.S. 188, 
197-98 (1972); Simmons v. United States, 390 U.S. 377, 384 (1968); Stovall v. Denno, 
388 U.S. 293, 302 (1967). The judge concluded that the two phrases represent the 
same requirement. 486 F.2d at 50 n.5; see Baker v. Hocker, 496 F.2d 615, 617 (9th 
Cir. 1974) (showup procedures must create unnecessary or impermissible suggestion to 
violate due process).

434. See United States v. Henderson, 489 F.2d 802, 805 (5th Cir. 1973); United 
States v. Evans, 484 F.2d 1178, 1184 (2d Cir. 1973); United States v. Mieles, 481 F.2d 
960, 962 (2d Cir. 1973) (per curiam); Rudd v. Florida, 477 F.2d 805, 809 (5th Cir. 
1973); United States ex rel. Phipps v. Follette, 428 F.2d 912, 914-15 (2d Cir.), cert, 
denied, 400 U.S. 908 (1970). The two-pronged test has been summarized by the phrase 
“unnecessarily unreliable.” See Clemons v. United States, 408 F.2d 1230, 1250 n.l 
(D.C. Cir.) (Leventhal, J., concurring), cert, denied, 394 U.S. 964 (1968). See also 
73 Colum. L. Rev. 1168, 1171 n.29 (1973).

435. See Neil v. Biggers, 409 U.S. 188, 198 (1972).
436. In Rudd v. Florida the court cited as a classic example of impermissible sugges

tiveness a showup occurring when the police invited witnesses to view the suspect as 
he sat alone in the state attorney’s office beside two or three police officers. 477 F.2d 805, 
809 (5th Cir. 1973); cf. United States v. Skeens, 494 F.2d 1050, 1051 (D.C. Cir. 1974) 
(photo identification prior to witness’s observing accused being taken to hearing room 
from cellblock accompanied by alleged accomplice provided independent reliability for 
identification). But see Baker v. Hocker, 496 F.2d 615 (9th Cir. 1974) (identification 
at preliminary hearing of defendant, surrounded by two codefendants previously identi
fied by same witness at lineup, not impermissibly suggestive even though witness had 
failed to pick defendant out of prehearing lineup). In United States v. Skeens Skeen’s 
accomplice’s motion to suppress the witness’s identification of him was granted since 
the accomplice had not been identified in photographs prior to the confrontation and 
his confrontation had taken place while he was with Skeens, who previously had been 
identified as a participant in the crime. 494 F.2d at 1052.

The first prong of the Stovall standard condemns unnecessarily 
suggestive confrontations because they substantially increase the likeli
hood of misidentification.435 Showups clearly do not test a witness’s 
identification as thoroughly as do carefully conducted lineups.436 
Thus, courts carefully evaluate whether a showup was unnecessarily
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suggestive and appraise not only the showup procedure itself, but 
also the feasibility of alternatives.437 Because of their relatively ex
temporaneous nature and the heightened reliability gained from 
presenting a suspect to a witness while the events observed are still 
fresh in his mind, however, pretrial showups need not be conducted 
under the laboratory conditions of a lineup.438 In Stanley v. Cox439 
the defense argued that per se exclusion of showup identifications 
might deter the police from subjecting the accused to a confrontation 
with a witness. The Fourth Circuit, refusing to adopt this reason
ing, stated that a prompt showup, comporting with due process, may 
be a useful and reliable identification procedure.440

437. See Stovall v. Denno, 388 U.S. 293, 302 (1967) (witness’s imminent death 
necessitated showup in hospital room); cf. Simmons v. United States, 390 U.S. 377, 385 
(1968) (failure to apprehend suspect necessitated photographic identification).

438. See Stanley v. Cox, 486 F.2d 48, 52 (4th Cir. 1973), cert, denied, 416 U.S. 
958 (1974); United States v. Davis, 407 F.2d 846, 847 (4th Cir. 1969) (per curiam). 
A showup held after the initiation of adversary criminal proceedings does violate the 
Wade-Gilbert rule, however, if the defendant is not represented by counsel. Rudd v. 
Florida, 477 F.2d 805, 809-10 n.5 (5th Cir. 1973); cf. Hastings v. Caldwell, 480 F.2d 
1202, 1204 (6th Cir. 1973) (per curiam), cert, denied, 415 U.S. 923 (1974) (showup 
while defendant being fingerprinted not violative of right to presence of counsel where 
formal charges had not been made).

439. 486 F.2d 48 (4th Cir. 1973), cert, denied, 416 U.S. 958 (1974).
440. Id. at 54; see Stovall v. Denno, 388 U.S. 293, 302 (1967) (when witness faces 

imminent death, showup provides opportunity for sufficiently reliable identification); 
United States v. Washington, 447 F.2d 308, 312 (D.C. Cir. 1970) (prompt confrontation 
has great merit); United States v. Wilson, 435 F.2d 403, 404-05 (D.C. Cir. 1970) (per 
curiam) (suggestiveness inherent but a prompt showup not unduly suggestive); Bates v. 
United States, 405 F.2d 1104, 1106 (D.C. Cir. 1968) (prompt confrontation can ensure 
iipoiiriipv )

441. 488 F.2d 900 ( 5th Cir. 1973).
442. Id. at 903. A dissimilarity can be critical, and courts should attentively evaluate 

any dissimilarity for suggestiveness. Id.; cf. United States ex rel. Cannon v. Montanye, 
486 F.2d 263 (2d Cir. 1973), cert, denied, 416 U.S. 962 (1974). In Cannon the 
Second Circuit remanded the case for an additional hearing to determine whether all 
participants in a lineup had been similarly attired. The court considered this to be a 
critical fact, even though the state trial court some five years earlier had determined 
that the lineup was constitutionally valid. Id. at 267-68. In contrast, the Fifth Circuit 
approved a procedure whereby the defendant alone was required to don a stocking mask 
in court so that the witness could consider the defendant’s masked appearance in at
tempting to make an identification. The court held that the prosecution was not required 
to produce other individuals similarly attired although the defense could have produced 
such individuals. United States v. Roberts, 481 F.2d 892, 894 (5th Cir. 1973) (per 
curiam).

The degree of suggestiveness permissible at a lineup was explored 
in United States v. Kopacsi441 The court indicated that the dissimilar
ity of the accused from others in a lineup is not automatically 
impermissible, but, rather, the lineup is impermissibly suggestive only 
if it singles out and focuses the attention of the witness on a particular 
suspect so that the witness cannot objectively assess which, if any, of 
those in the lineup perpetrated the crime.442 In Kopacsi the key
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dissimilarity between the accused and the other lineup participants 
was the accused’s marked accent; because the witness had determined 
the perpetrator’s identity before any of the participants spoke, the 
accent of the accused served only to reinforce the identification.443

443. 488 F.2d at 903-04.
444. Simmons v. United States, 390 U.S. 377, 384 (1967).
445. Id. at 383-85; see, e.g., United States v. Scriber, 499 F.2d 1041, 1046 (D.C. Cir. 

1974) (photographic identification a phase of search for suspects and not device for 
procuring evidence against those already suspected); McNeary v. Stone, 482 F.2d 804, 
806 (9th Cir.), cert, denied, 414 U.S. 1071 (1973) (photographic identification per
mitted shortly after robbery in attempt to identify and apprehend perpetrators; subse
quently permitted when defendant was in custody in attempt to connect defendant with 
earlier robbery and, alternatively, to locate additional suspects); United States v. Kim
brough, 481 F.2d 421, 424 (5th Cir.), cert, denied, 414 U.S. 1114 (1973) (use of photo
graphic identification for apprehending criminals is a necessary and regular criminal 
investigative technique). But cf. United States ex rel. John V. Casscles, 489 F.2d 20, 24 
(2d Cir. 1973) (where suspect had been incarcerated for one year, showing witness 
only two photos, one of suspect and one of codefendant, held unnecessarily suggestive 
but harmless); United States v. Evans, 484 F.2d 1178, 1186 (2d Cir. 1973) (court 
rejects per se exclusion of photo identifications after accused’s apprehension); United 
States v. Cobbs, 481 F.2d 196, 199 (3d Cir.), cert, denied, 414 U.S. 980 (1973) (show
ing photos to witness after indictment had been returned does not render witness’s in
court identification inadmissible per se).

446. 477 F.2d 805 (5th Cir. 1973).
447. Id. at 811; see Adams v. United States, 481 F.2d 1099, 1100 (D.C. Cir. 1973) 

(per curiam).
448. 477 F.2d at 811-12. The court, however, struck down the per se rule, articulated 

by the lower court, excluding simultaneous identifications of a suspect by two or more 
witnesses in the presence of each other. The circuit court held that constitutionally 
impermissible suggestiveness must be determined on a case-by-case basis and not by 
application of categorical rules. Id. at 812.

449. 481 F.2d 421 (5th Cir.), cert, denied, 414 U.S. 1114 (1973).
450. Id. at 425; cf. United States v. McGhee, 488 F.2d 781, 786 (5th Cir. 1974) 

(no overall suggestiveness in photo display in which all except defendant’s picture were 
allegedly of poor quality).

In evaluating the suggestiveness of photographic identifications, 
courts must examine the circumstances necessitating the use of photo
graphs since, like showups, photographic identifications are more 
likely to produce misidentifications than are lineups.444 Photographic 
identifications are most clearly justified when the suspect is still at 
large.445 Examining the procedure of a photographic identification, 
the Fifth Circuit in Rudd v. Florida446 pointed out that accenting 
the features of a particular photograph in a spread in order to focus 
a witness’s attention on that photograph usually will constitute im
permissible suggestiveness.447 Similarly, the court found simultaneous 
photo identifications by two witnesses impermissibly suggestive be
cause the identifications were mutually reinforcing.448 449 However, in 
United States v. Kimbrough446 the Fifth Circuit upheld a lower court 
finding of no impermissible suggestiveness as a matter of law where 
only three of six photos shown to witnesses were fairly representative 
of the body, size, and age of the defendant.450
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So long as the police conducting a photographic identification do 
not direct the attention of a witness to a particular suspect, stimuli 
of association are encouraged because, theoretically, they decrease the 
risk of misidentification.451 For example, where the perpetrator of 
the crime wore a hat, a court found nothing impermissibly suggestive 
in police manipulation of two photographs to make the person in each 
picture appear to be wearing a hat, after the witness had narrowed 
his choice to two of five or six photographs initially presented.452 
The court’s belief that the added haberdashery decreased the risk of 
false suggestion is, at best, dubious since the addition of such arti
ficial characteristics could easily create a false similarity between a 
suspect and the actual perpetrator. At times, courts have permitted 
the jury to view the photographs from which the accused was identified 
to allow the jury to determine suggestiveness.453

451. Rudd v. Florida, 477 F.2d 805, 811 (5th Cir. 1973).
452. Id. at 810-11.
453. See United States v. White, 482 F.2d 485, 488 (4th Cir. 1973), cert, denied, 

415 U.S. 949 (1974) (jury instructed to disregard witness’s in-court identification if it 
thought photos unduly suggestive); cf. United States v. Henderson, 489 F.2d 802, 806 
(5th Cir. 1973) (court recognized admission of photographic spread could help jury 
evaluate witnesses’ ability to identify accused; however, no reversible error when trial 
judge would not permit jury to see spread).

454. Neil v. Biggers, 409 U.S. 188, 199 (1972). But see United States v. Evans, 
484 F.2d 1178, 1185 (2d Cir. 1973) (witness’s hesitancy in making identification con
sidered a factor strengthening fairness of procedure); cf. Clemons v. United States, 408 
F.2d 1230, 1242 (D.C. Cir. 1968), cert, denied, 394 U.S. 964 (1969) (most assertive 
witness not invariably the most reliable one). See also United States v. Holley, 502 
F.2d 273, 275-76 (4th Cir. 1974) (uncorroborated identification testimony alone may 
give rise to substantial likelihood of misidentification).

455. Neil v. Biggers, 409 U.S. 188, 199 (1972); Stovall v. Denno, 388 U.S. 293, 
302 (1967); Souza v. Howard, 488 F.2d 462, 465 (1st Cir. 1973).

The Supreme Court has itemized some factors a court must consider 
in evaluating a confrontation under the second prong of the Stovall 
standard, the likelihood of misidentification. These include the 
opportunity of the witness to view the criminal at the time of the 
crime, the witness’s degree of attention during the crime, the accuracy 
of the witness’s prior description of the criminal, the level of certainty 
demonstrated by the witness at the confrontation, and the length 
of time between the crime and the confrontation.454 No one factor 
is controlling and in each case the totality of circumstances must be 
evaluated to determine whether a procedure would have produced 
a positive identification in the absence of impermissible suggestiveness. 
If the identification is reliable, the testimony about the identification 
is admissible even though the identification procedure, when tested 
under Stovall’s first prong, was suggestive.455 Most courts take full 
advantage of the inherent pliability of the totality of circumstances 
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standard and routinely permit the introduction of identifications re
sulting from suggestive proceedings.456

456. See, e.g., United States v. Moore, 487 F.2d 414, 416-17 (10th Cir. 1973); 
Stanley v. Cox, 486 F.2d 48, 55 (4th Cir. 1973), cert, denied, 416 U.S. 958 (1974); 
United States v. Evans, 484 F.2d 1178, 1185 (2d Cir. 1973); Hastings v. Caldwell, 
480 F.2d 1202, 1204 (6th Cir. 1973) (per curiam), cert, denied, 415 U.S. 923 (1974); 
Rudd v. Florida, 477 F.2d 805, 811 (5th Cir. 1973).

457. Russell v. United States, 408 F.2d 1280, 1284 (D.C. Cir.), cert, denied, 395 U.S. 
928 (1969) (suspect returned to scene of burglary); cf. Stanley v. Cox, 486 F.2d 48, 
54 (4th Cir. 1973), cert, denied, 416 U.S. 958 (1974) (prompt showup not a less 
reliable procedure provided totality of circumstances conforms to Stovall rule).

458. Stanley v. Cox, 486 F.2d 48, 51-52 (4th Cir. 1973), cert, denied, 416 U.S. 
958 (1974) (categorizes relevant cases); see, e.g., Baker v. Hocker, 496 F.2d 615, 
617 (9th Cir. 1974) (three months); United States v. Anderson, 490 F.2d 785, 787 
(D.C. Cir. 1974) (nine hours); United States v. Kopacsi, 488 F.2d 900, 903 (5th 
Cir. 1973) (eight months); Souza v. Howard, 488 F.2d 462, 463, 466 (1st Cir. 
1973) (about one year); United States v. Lee, 485 F.2d 1075, 1078 (D.C. Cir. 
1973) (within minutes); Stidham v. Wingo, 482 F.2d 817, 818-19 (6th Cir. 1973) 
(almost immediately after crime). But see Smith v. Coiner, 473 F.2d 877, 881 
(4th Cir. 1973) (five hours after crime; inadmissible); McRae v. United States, 
420 F.2d 1283, 1290 (D.C. Cir. 1969) (four hours after crime; inadmissible).

459. See Stanley v. Cox, 486 F.2d 48, 52 (4th Cir. 1973), cert, denied, 416 U.S. 
958 (1974). But see Baker v. Hocker, 496 F.2d 615, 617 (9th Cir. 1974) 
(risk of mistaken identification becoming irreparably fixed far less likely during 
courtroom identifications where challenge by cross-examination is possible).

460. Stanley v. Cox, 486 F.2d 48, 52 (4th Cir. 1973), cert, denied, 416 U.S. 958 
(1974).

461. United States v. Scriber, 499 F.2d 1041, 1045 (D.C. Cir. 1974) (three 
minutes eye to eye; three to four minutes from 10 feet).

462. Baker v. Hocker, 496 F.2d 615, 616 (9th Cir. 1974) (45 minutes).
463. United States v. Turner, 487 F.2d 1399 (4th Cir. 1974) (No. 72-2035, at 4)

(unpublished opinion) (per curiam); see McNeary v. Stone, 482 F.2d 804, 806
(9th Cir.), cert, denied, 414 U.S. 1071 (1973).

464. United States v. Kaylor, 491 F.2d 1127, 1131 (2d Cir. 1973).
465. United States v. Turner, 487 F.2d 1399 (4th Cir. 1974) (No. 72-2035, at 4)

(unpublished opinion) (per curiam).

A confrontation promptly following the commission of a crime 
is deemed to satisfy due process because it facilitates implementation 
of the policy favoring the expedited release of innocence suspects from 
custody.457 Apparently, the confrontation need not be instantaneous. 
Courts have been very flexible about the permissible time lapse be
tween crime and confrontation.458 The location of a confrontation 
is not decisive;459 rather, the fact that a person is in custody generally 
provides an indication of suggestiveness.460 The opportunity of the 
witness to observe the criminal at the time of the crime may range 
from a few moments461 to appreciably longer.462

If an identification procedure comports with due process, a witness 
can testify about the identification at trial.463 Testimony about a 
prior constitutionally valid identification is admissible even when the 
witness cannot make an in-court identification of the accused.464 The 
apparent rationale for admitting the testimony is the superiority of 
pretrial procedures over in-court identifications.465



396 The Georgetown Law Journal [Vol. 63:331

Right to Demand or Reject Pretrial Identifications. When
identification is a key issue, an accused may wish to force the govern
ment’s witnesses to identify him at a pretrial procedure rather than 
in the courtroom where the accused sits alone at the defense table. 
Because lineups put witnesses to the sternest test, a defendant 
probably will seek to appear in a lineup. While an accused definitely 
has rights once the police place him in a lineup, an accused’s right 
to demand a lineup remains in doubt. Courts agree that the Consti
tution provides no affirmative right to pretrial identification and that 
a lineup is not, per se, so necessary to an accused’s defense that due 
process requires the procedure.466 Nevertheless, the power to grant 
a motion for a pretrial lineup is within the discretion of the trial 
judge, and a denial not in the best interests of justice constitutes an 
abuse of discretion.467 Consequently, when an accused moves for a 
lineup, the court must consider the totality of the circumstances and 
decide whether denial of the motion would result in an identification 
so unnecessarily suggestive and unreliable as to amount to a denial 
of due process.468 Thus, in United States v. Caldwell4™ the District 
of Columbia Circuit reversed the trial court’s denial of a lineup.470 
In Caldwell, a robbery prosecution, one witness failed to identify the 
accused at a pretrial lineup, but two other witnesses, neither of whom 
attended lineups, identified the accused in court.471 Because identity 
was central to the case and in-court identifications are inherently 
inferior, the trial court’s action in allowing the Government to rely 
solely on in-court identifications constituted an abuse of discretion.472 473

466. See, e.g., United States v. Nicholson, 487 F.2d 1399 (4th Cir. 1973) (No. 
73-1752, at 4) (unpublished opinion); United States v. White, 482 F.2d 485, 488 
(4th Cir. 1973), cert, denied, 415 U.S. 949 (1974); United States v. Pie, 462 F.2d 
195, 198 (5th Cir. 1972); United States v. Ravich, 421 F.2d 1196, 1203 (2d Cir. 
1970).

467. See, e.g., United States v. Zane, 495 F.2d 683, 699-700 (2d Cir. 1974); 
United States v. Caldwell, 481 F.2d 487, 489 (D.C. Cir. 1973); United States v. 
Caldwell, 465 F.2d 669, 671 (D.C. Cir. 1972); United States v. McDonald, 441 
F.2d 259 (9th Cir. 1971) (per curiam); United States v. Ravich, 421 F.2d 1196, 
1203 (2d Cir. 1970).

468. See United States v. McDonald, 441 F.2d 259 (9th Cir. 1971) (per curiam).
469. 481 F.2d 487 (D.C. Cir. 1973).
470. Id. at 489; see United States v. Caldwell, 465 F.2d 672 (D.C. Cir. 1972) 

(court of appeals’ remand for determination whether new lineup could cure error 
of pretrial denial).

471. 481 F.2d at 488 n.l.
472. Id. at 489.
473. 490 F.2d 785 (D.C. Cir. 1974).
474. Id. at 788.

Just as an accused may desire pretrial identification, he may wish 
to avoid it. In United States v. Anderson413 the defendant argued 
that the Government could place him in a lineup only for the crime 
with which he was charged.474 The accused, after presentment for an
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armed robbery, was placed in a lineup where he was identified by 
a witness to a different armed robbery and was subsequently convicted 
of both offenses.475 The District of Columbia Circuit rejected the 
contention that persons properly in custody could refuse to participate 
in identification procedures.476

475. Id.
476. Id. The court distinguished Anderson’s position from that of an accused 

who was illegally detained or whose presentment was delayed to permit the police 
to place him in a lineup prior to presentment. Id.; see Davis v. Mississippi, 394 
U.S. 721, 726-28 (1969) (conviction reversed where accused illegally detained to 
be placed in lineup); Adams v. United States, 399 F.2d 574, 577 (D.C. Cir. 1968), 
cert, denied, 393 U.S. 1067 (1969) (conviction reversed where accused’s present
ment delayed in order to place him in lineup for an offense other than one for which he 
was arrested).

477. See Gilbert v. California, 388 U.S. 263, 273 (1967) (witness cannot give 
account of identification that violated right to counsel); Rudd v. Florida, 477 F.2d 805, 
809 (5th Cir. 1973) (federal habeas corpus relief proper where trial court admits 
prosecution witness’s testimony about a pretrial identification that a federal court 
subsequently finds unconstitutional); Clemons v. United States, 408 F.2d 1230, 1237 
(D.C. Cir. 1968) (en banc), cert, denied, 394 U.S. 964 (1969) (if lineup violates 
due process or right to counsel, no reference to lineup allowed at trial).

478. See Rudd v. Florida, 477 F.2d 805, 807-08 n.3 (5th Cir. 1973).
479. Id. at 807-08 n.3.
480. United States v. Holiday, 482 F.2d 729, 734 (1st Cir. 1973).
481. 482 F.2d 729 (1st Cir. 1973).
482. Id. at 735.
483. Id. at 736.

Use of Constitutionally Invalid Pretrial Identifications. Or
dinarily, a prosecution witness cannot recount at trial a constitutionally 
invalid identification.477 The defense, however, may use cross- 
examination to elicit information about a tainted pretrial identification 
in an attempt to discredit an in-court identification.478 Indeed, a 
trial court’s refusal to allow defense counsel to prove pretrial identifi
cation in an attempt to mitigate the force of an in-court identification 
may constitute reversible error.479

Where the defense does elicit testimony of events transpiring at a 
faulty pretrial identification, the Government is entitled to respond 
by further exploring the procedure and its relation to an in-court 
identification.480 In United States v. Holiday,481 however, the First 
Circuit limited the government’s use of cross-examination testimony 
about the pretrial identification where the defense did not intentionally 
elicit the identification information. On cross-examination a govern
ment witness had commented gratuitously about a suggestive lineup.482 
The prosecutor established on redirect examination the fact of identi
fication at the defective lineup and subsequently attempted to use 
the identification to impeach the defendant when he took the stand 
and to buttress the prosecution’s rebuttal argument.483 Finding that 
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the government’s exploitation of the inadvertently elicited testimony 
about the invalid identification clearly violated constitutional safe
guards, the appeals court distinguished the defense counsel’s in
advertent elicitation of such testimony from intentional exploration 
of an invalid identification and rejected the argument that the de
fense had opened the door to the prosecutor’s use of the identifica
tion.484

484. Id. See also Clemons v. United States, 408 F.2d 1230, 1246 (D.C. Cir. 1968) 
(en banc), cert, denied, 394 U.S. 964 (1969) (exploration by defense of one pre
trial lineup in cross-examination does not allow prosecution to explore other lineups 
with other witnesses).

485. United States v. Wade, 388 U.S. 218, 240-41 (1967).
When a witness who identified the accused before trial cannot do so at trial, the 

prosecution may introduce evidence of the defendant’s change in appearance since 
the pretrial proceeding to rehabilitate the witness’s credibility. United States v. 
Johnson, 495 F.2d 370, 383-84 (4th Cir. 1974) (mug shot photos admissible to 
demonstrate change in appearance of accused between the time of the prior photo 
identification and the time of trial); United States v. McKinley, 485 F.2d 1059, 1061 
(D.C. Cir. 1973) (testimony that defendants changed their appearance between 
arrest and trial provides the basis for jury inference that this change is the reason for 
the witness’s failure to make an in-court identification).

486. Clemons v. United States, 408 F.2d 1230, 1237 (D.C. Cir. 1968) (en banc), 
cert, denied, 394 U.S. 964 (1969); cf. Strader v. Estelle, 491 F.2d 969, 970 (5th 
Cir. 1974) (per curiam) (lack of counsel at lineup and differences in appearance of 
other lineup participants held irrelevant in view of district court’s finding of in
dependent basis for in-court identification).

487. See Rudd v. Florida, 477 F.2d 805, 808 (5th Cir. 1973). The court in Rudd 
reasoned that the state was entitled to at least one opportunity to present evidence 
of an independent origin, at a post-trial evidentiary hearing if not at trial. Id. In 
both Wade and Gilbert the Supreme Court remanded for a finding on the independent 
origin issue when in-court identifications followed constitutionally defective pretrial 
identifications. See Gilbert v. California, 388 U.S. 263, 272 (1967); United States 
v. Wade, 388 U.S. 218, 242 (1967); cf. Souza v. Howard, 488 F.2d 462 (1st Cir. 
1973) (on federal habeas corpus appeal federal district court need not hold an 
evidentiary hearing to determine whether in-court identification tainted; appellant 
had opportunity to contest identification at state appellate court level).

488. 388 U.S. 218 (1967).

In-court Identifications. Witnesses can identify an accused
in court when the in-court identification clearly has a basis other than 
an unconstitutional pretrial procedure.485 If the trial court permits 
the in-court identification, it must record its finding of the independent 
source on which the holding of admissibility is premised.486 One 
court has held, however, that failure to hold a hearing to determine 
the independent origin of an in-court identification does not neces
sitate a new trial.487

The Supreme Court in United States v. Wade488 delineated the 
factors a court should consider when determining whether an in-court 
identification is independent of an illegal pretrial confrontation. 
Among the considerations are the opportunity the witness had to 
observe the criminal act and the person committing it, the existence 
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of any discrepancy between the witness’s description of the per
petrator and the accused’s appearance, any identification by the 
witness of someone other than the accused, any failure of the witness 
to identify the accused prior to the in-court identification, and the 
amount of time elapsing between the criminal act and the identifica
tion.489 When a pretrial procedure was so impermissibly suggestive 
as to lead to a substantial likelihood of irreparable misidentification, 
an in-court identification is inadmissible.490

489. Id. at 241; see United States v. Scriber, 499 F.2d 1041 (D.C. Cir. 1974). In 
Scriber the majority applied the Wade criteria and affirmed a lower court finding that 
the in-court identification had a source independent of the suggestive pretrial lineup. 
Id. at 1046. Judge Fahy, dissenting, asserted that because none of the five witnesses 
whose in-court identifications were admitted had actually testified that his identifica
tion was independently based, the possibility of taint had not been dispelled by 
clear and convincing evidence. Id. at 1049 (Fahy, J., dissenting).

490. Simmons v. United States, 390 U.S. 377, 384 (1968); cf. United States v. 
Lincoln, 494 F.2d 833, 839-40 (9th Cir. 1974) (independent recollection and view 
of suspect before crime overcomes suggestiveness); McNeary v. Stone, 482 F.2d 804, 
806 (9th Cir.), cert, denied, 414 U.S. 1071 (1973) (photo array of only three 
suspects improper, but no substantial likelihood of irreparable misidentification).

The Wade criteria, designed to evaluate whether an in-court identification would 
result in positive identification absent the unconstitutional pretrial proceedings, 
necessarily resemble the factors used under the second prong of the Stovall due 
process test to determine whether a pretrial identification would result in positive 
identification absent impermissible suggestiveness. See notes 454-456 supra and 
accompanying text. The principal distinction is that the former focuses on the 
likelihood of permanent, irreparable misidentification while the latter is concerned 
only with the likelihood of temporary misindentification. See Neil v. Biggers, 409 
U.S. 188, 198 (1972).

491. 482 F.2d 729 (D.C. Cir. 1973).
492. Id. at 734-35.
493. Id. at 755.
494. Id.
495. Id.

In United States v. Holiday4®1 the District of Columbia Circuit 
expressly considered the factors delineated in Wade and concluded 
that the record clearly and convincingly supported a finding that the 
origins of the in-court identifications made by two witnesses to the 
alleged offense were independent of a tainted lineup conducted 
some 14 months before trial.492 Holiday, however, was an easy case. 
The two witnesses making the in-court identifications had watched 
for approximately 20 minutes the maskless defendant and an accom
plice as they robbed a well-lit store during daylight hours.493 Both 
witnesses provided the police with excellent descriptions of the sus
pects, and neither witness ever failed to identify the accused or his 
cohort during subsequent identification procedures.494 In fact, one 
witness was the accused’s relative and recognized him immediately 
at the time of the offense.495 Given these facts, a finding that the 
in-court identifications had origins independent of the faulty lineup 
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was unavoidable. The standards are so flexible, however, that courts 
find an independent source for virtually any in-court identification.496

496. See, e.g., United States v. Roby, 499 F.2d 151, 154 (10th Cir. 1974) (witness 
shown photos of accused long after accused arrested; several minutes observation of 
robber in well-lit store and ability to give detailed description of robber shortly after 
crime evidenced independent basis); United States v. Jones, 495 F.2d 1370 (4th Cir. 
1974) (No. 73-2014, at 2) (unpublished opinion) (per curiam) (witness shown 
suggestive photos; one hour observation of kidnapper provided independent basis); 
Haberstroth v. Montanye, 493 F.2d 483, 484-85 (2d Cir. 1974) (per curiam) (witness 
shown photos of robber and two very dissimilar persons; 20-minute observation of 
unmasked robber provided independent basis); United States ex rel. John v. Casscles, 
489 F.2d 20, 25 (2d Cir. 1973) (witness shown only one photo after suspect’s arrest; 
view of accused running from scene of crime and recognition of accused at a chance 
meeting several months later provided independent basis); United States v. Moore, 
487 F.2d 414, 417 (10th Cir. 1973) (pretrial identifications not evaluated by trial 
court; appellate court found three- to 10-minute observation of maskless robber in 
well-lit bank and ability to give detailed descriptions established independent basis); 
United States v. Evans, 484 F.2d 1178, 1182 (2d Cir. 1973) (witness shown film of 
bank robbery just before trial; several minutes’ observation of unmasked robber in 
well-lit bank provided independent basis).

497. 491 F.2d 504 (6th Cir. 1974).
498. Id. at 505.
499. Id. at 505-06.
500. See, e.g., United States v. Kaylor, 491 F.2d 1127, 1131-32 (2d Cir. 1973) 

(witness who notified prosecutor that he had recognized defendant in court was 
subsequently recalled and allowed to make an in-court identification because con
frontation inadvertent); United States v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973) 
(in-court identifications permitted after witnesses had seen defendant at defense 
table shortly before trial); United States v. Davis, 487 F.2d 112, 122 (5th Cir. 1973) 
(in-court identifications permitted where witness had observed both defendants in 
custody outside courtroom preceding trial and in courtroom under circumstances that 
clearly indicated they were the defendants); United States v. Mims, 481 F.2d 636, 
637 (2d Cir. 1973) (per curiam) (inadvertent sighting of defendant in courtroom 
prior to preliminary hearing did not taint identification in view of other evidence).

When assessing the relationship of an in-court identification to 
an impermissibly suggestive pretrial identification, courts inexplicably 
tend to discount the effect of confrontations that occurred inad
vertently. For example, in United States v. Matlock^7 marshalls led 
the handcuffed defendant into court through the room in which the 
witnesses were waiting.498 The court concluded, at least in part 
because the showup was inadvertent, that the showup did not taint 
subsequent in-court identifications.499 The court’s reasoning is un
convincing. Certainly, the confrontation was no less suggestive be
cause it was unintentional. Perhaps the court felt that the accidental 
nature of the confrontation undermined the deterrence value of barring 
in-court identifications, but if the admission of in-court identifications 
offended due process, the government’s good faith is irrelevant since 
any denial of due process warrants reversal. Nevertheless, numerous 
courts faced with accidental unconstitutional showups have cited 
inadvertence as a justification for discounting the confrontation’s effect 
on witnesses’ abilities to make reliable identifications.500
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CONFESSIONS

In the landmark case of Miranda v. Arizona501 the Supreme Court 
prescribed procedural safeguards to protect persons subjected to cus
todial interrogation from compromising their constitutional rights 
against self-incrimination. The traditional test of voluntariness, used 
to determine whether a confession was admissible in evidence, was 
supplemented by the Miranda rule, which provided that a confession 
elicited during custodial interrogation might be inadmissible if certain 
warnings had not been given the accused as he was taken into 
custody.502 The underlying objective of the Miranda procedural re
quirements is to deter the police from taking advantage of the coercive 
atmosphere of custodial interrogation.503 Where this policy has no 
application—for example, where the custodial interrogation is con
ducted by private citizens or foreign police not responsible to United 
States courts—lack of procedural safeguards will not dictate exclusion 
of resulting evidence.504

501. 384 U.S. 436 (1966).
502. Id. at 444, 457. The prescribed warnings include advising an accused that 

he has the right to remain silent, that any statement made may be used against him, and 
that he has a right to the presence of an attorney, either retained or appointed, during 
interrogation. Id. Miranda does not require advising an accused that his silence 
cannot be used against him. See United States v. Jones, 486 F.2d 599, 601 (5th Cir. 
1973) (defendant repeatedly denied knowledge of crime in belief that silence could 
be used against him).

Free and voluntary confessions are not excluded. 384 U.S. at 478. The Second 
Circuit has upheld admission into evidence of statements made by an accused im
mediately after his arrest but before the beginning of any systematic inquiry by 
arresting officers, though the defendant had been given only three of the four required 
Miranda warnings. United States v. Vigo, 487 F.2d 295, 298-99 (2d Cir. 1973). 
The court reasoned that such statements were voluntary within the meaning of 
Miranda since the inherently compelling factors of station house interrogation were 
not present and the defendant’s statements indicated knowledge of the meaning and 
consequences of his statements. Id. at 299. In a partial dissent, Judge Timbers 
argued that the cases envisioned by the Supreme Court as not requiring Miranda 
warnings are those involving no questioning, while Vigo’s statements were made 
subsequent to his arrest and in response to questions by the arresting agent. Id. at 
300-01 (Timbers, J., dissenting). Judge Timbers also criticized the majority’s con
clusion that voluntariness was established by the absence of station house compulsion, 
lack of coercion or deception by the agents, and the accused’s awareness of the 
illegality of his acts. The judge asserted that the Supreme Court had rejected this 
totality of circumstances approach to voluntariness in Miranda. Id. at 301.

503. See 384 U.S. at 445-48.
504. Kilday v. United States, 481 F.2d 655, 656 (5th Cir. 1973) (foreign police).

Failure of the authorities to give the Miranda warnings is irrelevant 
where the rights of the persons seeking to invoke Miranda have not 
been violated. An accused whose own constitutional rights were not 
abridged lacks standing to object to violations of the Miranda rule 
during the interrogation of an accomplice whose statements implicated 
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the accused.505 A witness who refuses to testify and remains silent 
before a grand jury has protected his rights, and he cannot successfully 
avoid a contempt conviction on the ground that he was not given the 
Miranda warnings.506 In addition, Miranda warnings are not required 
where no right to remain silent exists.507

505. United States v. Palazzo, 488 F.2d 942, 948 (5th Cir. 1974). The Fifth 
Circuit also rejected the defendant’s contention that delaying an arrest in order to 
secure recordings of incriminating conversations infringes on a suspect’s Miranda 
rights. Id.

506. United States v. Reide, 494 F.2d 644 ( 2d Cir. 1974) (per curiam).
507. Id. (person already convicted of a crime questioned by grand jury about the 

crime and related matters).
508. 384 U.S. at 444.
509. See United States v. Bernett, 495 F.2d 943, 949-51 (D.C. Cir. 1974); United 

States v. Hall, 493 F.2d 904, 905 (5th Cir. 1974) (per curiam).
510. See United States v. Hall, 493 F.2d 904, 905 ( 5th Cir. 1974) (per curiam); 

United States v. Irion, 482 F.2d 1240, 1244 (9th Cir.), cert, denied, 414 U.S. 1026 
(1973). In Irion the Ninth Circuit concluded that the defendant, who had been 
disturbed by customs agents knocking on his hotel room door early in the morning 
and who voluntarily permitted them to enter, would not have believed that his free
dom was significantly impaired and thus was not entitled to warnings. Id.

Where there is no actual arrest, the authorities must manifest by their manner, 
tone, or action that they would not heed the suspect’s request to be allowed to depart. 
Id.; accord, United States v. Harmon, 486 F.2d 363, 366 (10th Cir. 1973) (govern
ment’s use of self-incriminating form post card returned to Selective Service Board by 
defendant constitutionally permissible since defendant not in custody at time he 
returned card); cf. United States v. Jeffers, 477 F.2d 593 (4th Cir. 1973) (No. 
72-2419, at 2) (unpublished opinion) (per curiam) (district court finding that 
defendant not in custody or under sufficient restraint to make Miranda applicable not 
clearly erroneous).

511. See Randall v. Estelle, 492 F.2d 118, 119-20 (5th Cir. 1974) (police placed 
accused in police car after finding him at side of his recently slain wife; court found 
investigation had focused on accused when he was placed in police car); United 
States v. Omirly, 488 F.2d 353, 355 (4th Cir. 1973) (request by airport security 
guard to passenger to repeat jesting remark; investigation had not focused on the 
accused); Circuits Note: 1972-1973 Term 475 & nn.492-94.

Custodial Interrogation. The Miranda decision required that
warnings be given prior to any custodial interrogation that “is initiated 
by law enforcement officers after a person has been taken into custody 
or otherwise deprived of his freedom of action in any significant 
way.”508 Whether a person has been deprived of his freedom of 
action in any significant way has been tested both against a subjective 
standard of the intent of the interrogating officer509 or the belief of 
the suspect510 and against an objective standard of whether the 
investigation had focused on the defendant at the time of the in
terview.511

Even when an accused is not in custody, the Government may he 
obligated to preface its interrogation of the suspect with Miranda 
warnings. The Internal Revenue Service (IRS) has published a 
news release, amounting to an internal administrative procedure, that 
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requires IRS agents investigating tax matters to recite the Miranda 
warnings before questioning suspected delinquents.512 In United 
States v. Morse513 the failure of the agents to comply with the pro
cedure was held to require exclusion of any self-incriminating evidence 
obtained.514 However, in Morse the First Circuit noted that the agent 
need comply only with the substance and spirit of the procedures rather 
than with their literal form.515 Thus, the court held that Miranda 
warnings given to a taxpayer’s attorney during an investigation 
satisfied the broad IRS policy objectives where the taxpayer explicitly 
had referred all IRS inquiries to his attorney and the latter com
petently represented him.516

512. IRS News Release IR-949, CCH 1968 Stand. Fed. Tax Rep. 6946; see 
United States v. Morse, 491 F.2d 149, 156 (1st Cir. 1974).

513. 491 F.2d 149 (1st Cir. 1974).
514. Id. at 156.
515. Id.; accord, United States v. Dawson, 486 F.2d 1326, 1330 (5th Cir. 1973). 

See also United States v. Marra, 481 F.2d 1196, 1202 (6th Cir.), cert, denied, 414 
U.S. 1004 (1973) (IRS agents need not inform accused that information requested 
for civil proceeding could be used for criminal action).

516. 491 F.2d at 156.
517. See, e.g., Holloway v. United States, 495 F.2d 835, 837-38 (10th Cir. 1974); 

United States v. Kaylor, 491 F.2d 1127, 1131 (2d Cir. 1973), cert, granted, 94 S. Ct. 
3201 (1974) (No. 73-1533); United States v. Cobbs, 481 F.2d 196, 198, 200 (3d 
Cir.), cert, denied, 414 U.S. 980 (1973).

518. 481 F.2d 196 (3d Cir.), cert, denied, 414 U.S. 980 (1973).
519. Id. at 200.
520. Id. at 200-01; see United States v. Polesti, 489 F.2d 822, 824 (7th Cir. 1973) 

(unsolicited statements volunteered to officers en route to lockup); cf. United States 
v. Stabler, 490 F.2d 345, 350 (8th Cir. 1974) (spontaneous murder confession to 
officer arresting defendant on unrelated charge); United States v. Duffy, 479 F.2d 
1038, 1039 (2d Cir.) (per curiam), cert, denied, 414 U.S. 978 (1973) (incriminating 
statements concerning separate offense volunteered to arresting officer did not result 
from interrogation).

Where a suspect clearly is in custody, statements volunteered 
during conversations not initiated by law enforcement officers and 
not made in response to specific queries are admissible.517 In United 
States v. Cobbs518 incriminating oral statements made by the defendant 
to the arresting agent in an automobile en route to a federal building 
were held to be admissible since the statements were not prompted 
by any investigatory questioning on the part of the agent.519 The 
court mentioned that Miranda warnings had been given properly 
and that the accused had signed a written waiver, but the court 
rested its holding on the fact that the defendant initiated the con
versation and made the statements voluntarily after police interrogation 
had ceased.520

Adequacy of the Warnings. The Supreme Court in Miranda
established the content of the required warnings in order to ensure 
that an accused be “adequately and effectively apprised of his



404 The Georgetown Law Journal [Vol. 63:331 

rights.”521 The use of the exact language delineated in the decision 
may not be necessary where it is clear that the substance of the 
warnings has been conveyed522 and that the accused is capable of 
understanding his rights.523 In United States v. Bernett524 the Dis
trict of Columbia Circuit noted that the police have a responsibility 
to ensure that an accused fully understands his constitutional rights 
before he can reject them. When confronted with an accused who 
is intoxicated, police at the station house must give more than a per
functory reading of the Miranda warnings; the police must ensure 
the accused’s understanding of his rights.525

521. Miranda v. Arizona, 384 U.S. 436, 467 (1966).
522. See, e.g., United States v. Floyd, 496 F.2d 982, 988-89 (2d Cir. 1974) (warn

ing that in absence of funds, court “will see to” proper defense held valid); United 
States v. Olivares-Vega, 495 F.2d 827, 829 (2d Cir. 1974) (warning not mentioning 
right to appointed counsel prior to and during questioning held sufficient); Wright v. 
North Carolina, 483 F.2d 405, 406-07 (4th Cir. 1973), cert, denied, 415 U.S. 936 
(1974) (warning that attorney would be appointed “if and when you go to court” 
held adequate).

523. See, e.g., United States v. Poole, 495 F.2d 115, 118-19 (D.C. Cir. 1974)
(18-year-old high school dropout with record of 20 previous arrests understood rights 
read to him); United States v. Williams, 487 F.2d 1399 (4th Cir. 1973) (No. 73-1594, 
at 2) (unpublished opinion) (per curiam) (semiskilled construction worker with
fourth grade education deemed to have understood warnings made repeatedly in 
accepted form); Wright v. North Carolina, 483 F.2d 405, 409 (4th Cir. 1973), cert, 
denied, 415 U.S. 936 (1974) (defendant of low mentality, limited education, and 
inexperienced at police interrogation was aware of his rights).

524. 495 F.2d 943 (D.C. Cir. 1974).
525. Id. at 947. In Bernett the court did not delineate the affirmative steps that 

police might take to ensure that an intoxicated arrestee understands his rights.
526. See Williams v. Twomey, 467 F.2d 1248, 1250-51 (7th Cir. 1972); United 

States v. Garcia, 431 F.2d 134 (9th Cir. 1970) (per curiam).
527. See, e.g., United States v. Floyd, 496 F.2d 982, 988-89 (2d Cir. 1974); 

United States v. Olivares-Vega, 495 F.2d 827, 829 (2d Cir. 1974); United States v. 
Adams, 484 F.2d 357, 361 (7th Cir. 1973); Wright v. North Carolina, 483 F.2d 405, 
406-07 (4th Cir. 1973), cert, denied, 415 U.S. 936 (1974).

528. Miranda v. Arizona, 384 U.S. 436, 444 (1966).
529. Hill v. Whealon, 490 F.2d 629, 635 (6th Cir. 1974); see Miranda v. Arizona, 

384 U.S. 436, 473-74 (1966); cf. United States v. Harden, 480 F.2d 649, 650 (8th 
Cir. 1973) (failure of trial court to articulate test does not vitiate ruling that defendant 
validly waived his rights).

The adequacy of Miranda warnings that do not expressly inform 
a defendant of his right to appointed counsel prior to and during the 
actual interrogation process has not been settled, and the circuits 
are split in their resolution of the issue. Some circuits have held 
that the right to counsel at interrogation must be clearly stated.526 
The recent trend, however, suggests that the warnings are adequate 
if the accused knows that he has a right to remain silent and that 
counsel will be appointed for him if he is indigent.527
Waiver of Miranda Rights. An accused properly warned
of his Miranda rights may waive them and incriminate himself528 
if he does so knowingly, voluntarily, and intelligently.529 An accused 
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can waive his rights even though previously retained or appointed 
counsel is not present.530 When the Government claims that an 
accused waived his rights, however, a heavy burden rests on the 
prosecution to prove that the waiver was truly informed and volun
tary.531

530. United States v. Masullo, 489 F.2d 217, 222-24 (2d Cir. 1973) (police failure 
to notify attorney, who represented suspect in separate proceeding, of interrogation); 
United States v. Dority, 487 F.2d 846, 848 (6th Cir. 1973) (interrogation of accused 
out of presence of appointed attorney); United States v. Cobbs, 481 F.2d 196, 200 
(3d Cir.), cert, denied, 414 U.S. 980 (1973) (appointed counsel not advised of or 
summoned to client’s interrogation). But cf. note 531 infra.

531. Miranda v. Arizona, 384 U.S. 436, 475 (1966); see Hill v. Whealon, 490 
F.2d 629, 632, 635 (6th Cir. 1974) (heavy burden of demonstrating effective com
munication of rights and knowing and voluntary waiver by defendant met by un
contradicted testimony of two police officers); United States v. Guzman-Guzman, 
488 F.2d 965, 966-67 (5th Cir. 1973) (per curiam) (heavy burden met where 
Government produced three witnesses who testified that defendant was advised twice 
of his rights and twice acknowledged that he understood them).

After an attorney is appointed or retained, the Government must meet an even 
higher burden of proof to show a valid waiver of Miranda rights during an interview 
held without counsel. United States v. Cobbs, 481 F.2d 196, 200 (3d Cir.), cert, 
denied, 414 U.S. 980 (1973). In Cobbs the court suggested that the government’s 
showing include evidence of the accused’s specific acknowledgement that he was aware 
of his right to representation by counsel. Id.

532. Miranda v. Arizona, 384 U.S. 436, 473-76 (1966); see United States v. Ryan, 
478 F.2d 1008, 1012 (5th Cir. 1973) (court upheld ruling that interrogation must 
cease after defendant’s refusal to sign waiver; admissions made subsequent to refusal 
not admissible in evidence).

533. See, e.g., United States v. Caulton, 498 F.2d 412, 413 (6th Cir. 1974) (per 
curiam); United States v. Vaughn, 496 F.2d 622 (6th Cir. 1974) (per curiam); 
United States v. Tinsley, 490 F.2d 1407 (4th Cir. 1974) (No. 73-1653, at 3-4) (un
published opinion) (per curiam); United States v. Tinsley, 487 F.2d 1399 (4th Cir. 
1973) (No. 73-1726, at 2) (unpublished opinion) (per curiam); cf. Hill v. Whealon, 
490 F.2d 629, 635 (6th Cir. 1974) (later confession admitted despite defendant’s 
earlier refusal to make a statement); United States v. Griffin, 483 F.2d 957, 958 (5th 
Cir. 1973) (per curiam) (oral statements made after refusal to sign acknowledgement 
of warning of Miranda rights, which defendant declared he understood, admissible in 
evidence).

534. Hill v. Whealon, 490 F.2d 629, 635 (6th Cir. 1974).
535. United States v. Jones, 486 F.2d 599, 600 (5th Cir. 1973) (defendant at first 

denied knowledge of crime; later indicated he would discuss it).

Where an accused indicates in some manner that his waiver is 
inconsistent with these criteria, the Government is bound to respect 
his rights and to treat the waiver as ineffective.532 However, refusal 
to sign a written waiver does not automatically render a confession 
inadmissible;533 nor is the voluntary nature of an earlier statement 
vitiated by a later refusal to allow the statement to be recorded.534 
Further, denials of knowledge of a crime by one aware of his right 
to remain silent do not constitute an unspoken election to remain 
silent.535 Even when a suspect clearly expresses a refusal to waive 
Miranda rights, the refusal acts only to preclude further custodial
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interrogation until there is a reasonable basis for concluding that a 
suspect voluntarily has changed his mind.536

536. See Hill v. Whealon, 490 F.2d 629, 635 (6th Cir. 1974) (questioning ceased 
after accused refused to waive Miranda rights, but waiver at a subsequent interroga
tion one and one-half hours later held valid); United States v. Hodge, 487 F.2d 945, 
946-47 (5th Cir. 1973) (per curiam) (accused invoked right to counsel and interroga
tion ceased; moments later accused decided to talk; waiver of right upheld).

537. Jackson v. Denno, 378 U.S. 368, 376-77 (1964); see Miranda v. Arizona, 384 
U. S. 436, 475 (1966).

538. 495 F.2d 115 (D.C. Cir. 1974).
539. Id. at 118-19. The majority opinion referred to Poole’s express admissions 

that he had been advised of his Miranda rights and that he understood them. Id.
540. See United States v. Bernett, 495 F.2d 943, 948-50 (D.C. Cir. 1974) (Robin

son, J., partially dissenting) (upon being asked name by officer, inebriated accused 
stated “I killed a man . . . ”).

541. Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973); Culombe v. Con
necticut, 367 U.S. 568, 602 (1961).

542. See Miranda v. Arizona, 384 U.S. 436, 461-62, 467 (1966).
543. United States v. Bernett, 495 F.2d 943, 949 & n.28 (D.C. Cir. 1974) (ap

parent compliance with Miranda procedures does not automatically ensure voluntari
ness of a statement); United States v. Poole, 495 F.2d 115, 127 (D.C. Cir. 1974) 
(Fahy, J., dissenting) (Miranda waiver does not resolve issue of voluntariness of 
confession).

544. See, e.g., United States v. Stabler, 490 F.2d 345, 347, 350 (8th Cir. 1974) 
(spontaneous confession to arresting officer before Miranda warnings admissible); 
United States v. Vigo, 487 F.2d 295, 298-99 (2d Cir. 1973) (statements made at 
scene of arrest after partial Miranda warnings admissible); United States v. Harmon, 
486 F.2d 363, 366 (10th Cir. 1973) (warnings not required absent custody); United 
States v. Hopkins, 486 F.2d 360, 362 (9th Cir. 1973) (per curiam) (voluntary 
remarks to codefendant admissible absent Miranda warnings).

545. See United States v. Maxwell, 484 F.2d 1350, 1353 (5th Cir. 1973) (per 
curiam).

If the accused’s capacity is impaired by drugs or alcohol at the 
time of the waiver, the validity of the waiver must be tested rigorously 
at a pretrial hearing.537 In United States v. Poole538 a divided court 
found that the defendant, an 18-year-old heroin addict, had the 
capacity to waive his rights and that he knowingly and voluntarily 
did so where he gave no overt indications that he was suffering 
from withdrawal symptoms.539 Even where a defendant’s capacity 
was substantially impaired by intoxicants, a spontaneous confession 
made when the defendant encountered a police officer will not raise 
a waiver issue since the accused is not yet in custody or subjected 
to interrogation.540

Voluntariness. The ultimate test for admissibility of a con
fession is voluntariness,541 which the procedural dictates of Miranda 
are intended to ensure.542 Compliance with Miranda is not disposi
tive of the issue of voluntariness,543 nor are confessions necessarily 
involuntary when made without Miranda safeguards.544 After evaluat
ing the totality of the circumstances surrounding the confession, 
the court determines voluntariness545 in conformance with the pro
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cedures mandated by the Supreme Court in Jackson v. Denno546 
and amplified in Sims v. Georgia.547 When the issue of voluntariness 
is raised, Jackson requires the court to hold a separate hearing548 at 
which the voluntariness of a confession must be established by a 
preponderance of the evidence.549 The judge’s conclusion about 
voluntariness must appear in the record with unmistakable clarity, 
though neither a written opinion nor formal findings of fact are 
required.550 If the procedural requirements have been met, the 
trial court’s findings of fact must be sustained on appeal unless 
clearly erroneous;551 only rarely does an appellate court upset a trial 
court’s finding that a confession admitted in evidence was given 
freely and voluntarily.552

546. 378 U.S. 368, 390-91 (1964) (procedures must ensure reliable and clear-cut 
determination of voluntariness).

547. 385 U.S. 538, 544 (1967) (voluntariness of confession must appear from 
record with unmistakable clarity).

548. 378 U.S. at 394. A voluntariness hearing outside the presence of the jury is 
also required by section 701(a) of title II of the Omnibus Crime Control and Safe 
Streets Act of 1968. 18 U.S.C. §§ 3501-02 (1970). See also Randall v. Estelle, 492 
F.2d 118, 121 (5th Cir. 1974) (hearing required on voluntariness of defendant’s 
testimony given after confession erroneously admitted).

549. Lego v. Twomey, 404 U.S. 477, 484-89 (1972); United States v. Johnson, 
495 F.2d 378, 382-83 (4th Cir. 1974); United States v. Cox, 487 F.2d 634, 636 (5th 
Cir. 1973). The District of Columbia Circuit requires voluntariness to be proved 
beyond a reasonable doubt. See Pea v. United States, 397 F.2d 627, 637 (D.C. Cir. 
1967).

550. Sims v. Georgia, 385 U.S. 538, 544 (1967); see United States v. Cox, 487 
F.2d 634, 636 (5th Cir. 1973). In Cox the appellate court rejected the defendant’s 
contention that Sims requires the Government to prove the voluntariness of a con
fession with unmistakable clarity. The court correctly distinguished the Government’s 
burden of proving voluntariness by a preponderance of the evidence from the re
quirement that the judge’s conclusion of voluntariness must appear with unmistakable 
clarity in the record. See id.; United States v. Goss, 484 F.2d 434, 436-37 (6th Cir. 
1973) (mere overruling of motion to suppress does not satisfy unmistakable clarity 
test).

551. United States v. Maxwell, 484 F.2d 1350, 1352 (5th Cir. 1973); see Stidham 
v. Swenson, — F.2d —, — (8th Cir. Mar. 28, 1974) (No. 20,685, at 2); United 
States ex rel. Young v. Wainwright, 490 F.2d 96, 97 (5th Cir. 1974) (per curiam); 
United States v. Harvey, 483 F.2d 448, 449 (5th Cir. 1973), cert, denied, 414 U.S. 
579 (1974); Wright v. North Carolina, 483 F.2d 405, 408 (4th Cir. 1973), cert, 
denied, 415 U.S. 936 (1974).

552. See, e.g., United States v. Rosa, 493 F.2d 1191, 1194 (2d Cir. 1974) (trial 
court’s resolution of conflicting evidence upheld); United States v. Baty, 486 F.2d 
240, 243 (5th Cir. 1973), cert, denied, 416 U.S. 942 (1974) (trial court correctly 
determined from all evidence that admission was voluntary); Wright v. North 
Carolina, 483 F.2d 405, 409-10 (4th Cir. 1973), cert, denied, 415 U.S. 936 (1974) 
(involuntariness claim based on accused’s alleged low mentality, ease of persuasion, 
and lack of experience at police interrogation negated by substantial evidence to 
contrary); Olds v. Neil, 482 F.2d 301, 304 (6th Cir.), cert, denied, 414 U.S. 1113 
(1973) (evidence did not support claim of coercion through lack of sleep, sleep 
interruptions, or denial of coffee or permission to shave where no physical mistreat
ment or mental abuse of significance appeared). But see Stidham v. Swenson, — 
F.2d —, — (8th Cir. Mar. 28, 1974) (No. 20,685, at 1-2) (court concluded confession 
involuntary despite several contrary findings by the lower court).
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The issue of voluntariness arises frequently when defendants were 
or claim to have been under the influence of intoxicants, drugs, or 
the lack of drugs.553 The test for voluntariness of a confession made 
by a person under the influence of intoxicants differs only in degree 
from the test for the voluntariness of any other confession.554 A 
drug-influenced confession is not per se involuntary; rather, it is 
merely suspect.555

553. See, e.g., United States v. Bernett, 495 F.2d 943, 946 (D.C. Cir. 1974) 
(arrestee heavily intoxicated); United States v. Poole, 495 F.2d 115, 119 (D.C. Cir. 
1974) (defendant alleged heroin withdrawal); United States v. Cox, 487 F.2d 634, 
635 (5th Cir. 1973) (defendant alleged influence from discontinuation of asthma 
medication); United States v. Harvey, 483 F.2d 448, 449 (5th Cir. 1973), cert, denied, 
414 U.S. 1160 (1974) (arrestee claimed suffering from methadone withdrawal).

554. Townsend v. Sain, 372 U.S. 293, 307 (1963); United States v. Bernett, 495 
F.2d 943, 973 (D.C. Cir. 1974) (statement of Leventhal, J., accompanying order 
denying rehearing en banc) (drunkenness as a condition may negate voluntariness; 
difference in degree but no difference in kind).

555. United States v. Harden, 480 F.2d 649, 651 (8th Cir. 1973); see United 
States v. Poole, 495 F.2d 115, 129-30 (D.C. Cir. 1974) (Fahy, J., dissenting).

In Harden an Eighth Circuit panel used the totality of circumstances standard in 
upholding a trial court finding of voluntariness of a confession by an admitted drug 
addict. 480 F.2d at 650-51. The court noted that no promises of medication had 
been made to induce any statements, that the accused was oriented and had good 
memory and good recall, and that when he showed signs of discomfort he was taken 
to a hospital where he received a light sedative to alleviate the need for the basic 
drug. Id. Thereafter, the defendant reaffirmed details of his prior confession. Id. 
The court concluded that the defendant had knowingly and intelligently waived his 
right to counsel and had confessed voluntarily; thus, the confession had been admitted 
properly. Id. at 652; see United States v. Cox, 487 F.2d 634, 636 (5th Cir. 1973) 
(drug-induced nervousness not so severe that defendant could not participate co
herently in interview); United States v. Harvey, 483 F.2d 448, 449 (5th Cir. 1973), 
cert, denied, 414 U.S. 1160 (1974) (methadone withdrawal symptom of moderate 
headache did not incapacitate accused to such a degree that the statement was in
voluntary as matter of law).

556. Griffin v. California, 380 U.S. 609, 616 (1965); cf. Miranda v. Arizona, 384 
U.S. 436, 468 n.37 (1966) (prosecution barred from introducing as evidence of guilt 
fact that accused remained silent at time of arrest).

557. 401 U.S. 222 (1971).
558. Id. at 224-26.
559. Agnellino v. New Jersey, 493 F.2d 914, 718 (3d Cir. 1974).

Impeachment and Rehabilitation. The Supreme Court in 1965
held that a prosecutor cannot comment on an accused’s silence at 
trial and that the judge cannot instruct the jury that such silence is 
evidence of guilt.556 In Harris v. New York557 the Court held that 
uncoerced and voluntary statements obtained in violation of Miranda 
may be used to impeach a defendant’s inconsistent testimony.558 
This term a divided Third Circuit panel, relying on Harris, upheld 
prosecutorial comment on a defendant’s silence at the time of ar
rest.559 The prosecutor had attacked the credibility of the defendant’s 
testimony by commenting on the accused’s failure to volunteer ex
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culpatory information upon arrest for receiving the stolen property 
seized from his possession.560 Judge Hunter, writing the opinion 
of the court, expressly found no inconsistency but upheld the com
ment as proper.561 Chief Judge Seitz and Judge Weis, in separate 
concurring opinions, characterized the prior incomplete statements 
of the defendant as inconsistent with his in-court testimony.562

560. Id.
561. Id. at 719-20 (once defendant voluntarily takes the stand, prior silence may be 

used to impeach him).
562. Id. at 728-30 (Seitz, C.J. & Weis, J., concurring). Contra, United States v. 

Anderson, 498 F.2d 1038, 1042-43 (D.C. Cir. 1974) (impeachment by prior silence 
impermissible because not inconsistent and use would violate right against self-in
crimination ).

563. United States ex rel. Cannon v. Montanye, 486 F.2d 263, 265 (2d Cir. 1973).
564. Id.
565. Id. at 265-66. The defendant claimed on appeal that he might not have 

taken the stand if the existence and content of the written confession had not been 
revealed to the jury. Id. at 266. Had he not taken the stand the appeals court would 
not have been able to balance the error of exposing the confession to the jury against 
the error of not allowing the confession to be used for impeachment. The court, 
however, viewed the effect of the introduction of the inadmissible written confession 
on the defendant’s decision to testify as insubstantial in light of the oral statements 
properly admitted. Id. at 266.

Judge Friendly argued in dissent that the testimony about the inadmissible state
ment went beyond that necessary for rehabilitation and that the trial judge’s instruction 
failed to indicate that the jury could not consider any testimony about the substance 
of the statement. Id. at 259-70. But see United States v. Hodge, 487 F.2d 945, 947 
(5th Cir. 1973) (per curiam) (failure to charge jury that statement was before jury 
only for impeachment purposes not plain error requiring reversal).

566. 417 U.S. 433 (1974).
567. Id. at 438-39.

A divided Second Circuit panel allowed the Government to refer 
to an inadmissible written confession in order to rehabilitate a witness 
even though the reference exposed to the jury the existence of the 
confession and the substance of its content.563 During the trial, 
which occurred before Harris was decided, the court had refused 
to allow the use of the confession to impeach the defendant.564 The 
appeals court majority reasoned that since Harris would have per
mitted the introduction of the confession for impeachment, its 
disclosure for other purposes was an insignificant error cured by a 
proper jury instruction.565 566

Fruits of Invalid Confessions. In Michigan v. Tucker5QQ the
Supreme Court faced the question whether the prosecution can use 
the testimony of a witness whose identity was obtained from the 
accused during police interrogation not preceded by adequate 
Miranda warnings.567 Although the interrogation predated the 
Miranda decision, Miranda was applicable because the trial took 



410 The Georgetown Law Journal [Vol. 63:331

place after that decision.568 The Court found that even the good 
faith failure of the police to advise Tucker of his right to appointment 
of counsel required the exclusion of Tucker’s statements569 but denied 
that the statement of the witness identified by Tucker had to be 
excluded at trial.570 The Court emphasized that the complete good 
faith of the police lessened the reason for applying the exclusionary 
rule and held the testimony of the witness admissible on the narrow 
ground that the defective Miranda warnings predated the Miranda 
decision.571

568. See id.; Johnson v. New Jersey, 384 U.S. 719, 721 (1966) (Miranda applies 
only to cases in which the trial began after the Miranda decision). But see 417 
U.S. at 456 (Brennan & Marshall, JJ., concurring) (Johnson only applies where 
defendent seeks to exclude direct statements; Miranda does not apply retroactively to 
the fruits of such statements).

569. 417 U.S. at 445-46.
570. Id. at 439. The Court reasoned that the police conduct at issue did not 

infringe on the accused’s constitutional privilege against self-incrimination but merely 
departed from the prophylactic standards laid down in Miranda. Id. at 445-46.

571. Id. at 446. The Court refused to rule on whether evidence derived from 
statements taken in violation of Miranda rules must be excluded where the interrogation 
postdates the Miranda, decision. Id.

572. 488 F.2d 65 (5th Cir. 1974), rehearing en banc granted, — F.2d — 
(Mar. 1, 1974) (No. 73-2259).

573. Id. at 66.
574. Id. at 67.
575. Id. at 68; see Randall v. Estelle, 492 F.2d 118, 120 (5th Cir. 1974) (written 

confession to same officer only two hours after invalid oral confession held tainted 
fruit of oral confession).

576. See United States v. Wilson, 488 F.2d 400, 402 (5th Cir. 1973), cert, denied, 
416 U.S. 989 (1974) (evidence found in body search of defendant not result of exploita
tion of incriminating statement made by codefendant to customs inspector prior to 
receiving Miranda warnings).

The Fifth Circuit faced another problem involving the fruits of an 
invalid statement in United States v. Casteliana.572 In Castellana 
Federal Bureau of Investigation agents, legitimately searching the 
suspect’s store and person, asked the suspect whether he had any 
weapons within reach. The accused responded affirmatively, and 
only after the weapons were seized were the Miranda warnings 
given.573 Rejecting the government’s claims that Casteliana was not 
in custody or undergoing interrogation at the time of the question 
and refusing to carve out an exception to Miranda for questioning 
intended to secure the safety of the officers,574 the court ruled that 
the guns were discovered by exploitation of an illegally obtained 
statement and had to be excluded from evidence.575 Where the 
police have independent grounds for search, however, the evidence 
seized will not be suppressed.576

Statutory Modification. In partial reaction to the strictness
of the procedural requirements of Miranda, Congress enacted section 
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701(a) of Title II of the Omnibus Crime Control and Safe Streets 
Act of 1968,577 which provides that a confession shall be admitted 
in evidence if voluntarily given.578 The statute also provides that 
the trial judge shall determine the issue of voluntariness out of the 
presence of the jury579 and, in determining the issue, shall consider 
all the circumstances, including certain enumerated factors, surround
ing the giving of the confession.580 Although the factors specified 
in section 701(a) include the Miranda requirements, the factors 
are not co-extensive with the Miranda requirements,581 and further, 
the statute expressly provides that the presence or absence of any 
factor need not be conclusive on the issue of voluntariness.582 Once 
the court makes a determination of voluntariness out of the jury’s 
presence and admits the confession, the issue of voluntariness may 
be put before the jury for consideration when the jury determines 
the weight to be accorded the confession.583 Where the defense 
fails to raise the issue of voluntariness before the jury, however, 
the court is not obligated to raise it.584

577. 18 U.S.C. §§ 3501-02 (1970).
578. Id. § 3501(a).
579. Id.
580. Id. § 3501(b). The Act considers as relevant factors whether the suspect 

knew the nature of the offense charged, whether he was advised that he need not 
make a statement and that any statement made could be used against him, whether 
he was advised of his right to counsel, whether counsel actually was present during 
interrogation, and whether presentment before a magistrate was delayed unnecessarily. 
Id.

581. For example, Miranda requires officials conducting interrogation to advise the 
one interrogated that he has a right to remain silent and that statements made can be 
used against him. 384 U.S. 436, 467-69 (1966). The statute, on the other hand, 
provides that either the accused be so advised or that he know of this right. Omnibus 
Crime Control and Safe Streets Act of 1968, § 701(a), 18 U.S.C. § 3501(b)(3) 
(1970).

582. Omnibus Crime Control and Safe Streets Act of 1968, § 701(a), 18 U.S.C. 
§ 3501(b) (1970).

583. Id., 18 U.S.C. § 3501(a) (1970).
The statute does not provide the specific language of an instruction to the jury on 

the weight to be accorded a confession. A general instruction to the jury on its 
responsibility to judge the credibility of witnesses and to weigh their testimony has 
been held adequate to satisfy the statutory requirements. United States v. Williams, 
484 F.2d 176, 178 (8th Cir.) (per curiam), cert, denied, 414 U.S. 1070 (1973).

584. United States v. Goss, 484 F.2d 434, 438 (6th Cir. 1973) (defense placed no 
evidence before jury on issue of voluntariness, did not proffer jury instruction on 
voluntariness, and did not criticize court’s charge, which omitted such instruction); 
see Lego v. Twomey, 404 U.S. 477, 489-90 (1972) (no constitutional right to have 
issue of voluntariness submitted to jury after judge’s ruling); United States v. Irby, 480 
F.2d 1101, 1103 (8th Cir. 1973) (not plain error to admit statement without 
establishing voluntariness in light of deliberate defense strategy of not challenging 
voluntariness at trial).

The constitutional adequacy of this legislative alternative to 
Miranda is not clear, and the Supreme Court has not yet considered
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the issue. In United States v. Vigo585 the Second Circuit avoided 
the constitutional question. Noting that a confession, made after in
complete Miranda warnings, was made voluntarily at the scene of 
arrest and before any systematic police inquiry had begun,586 the 
court reasoned that the Miranda warnings did not have to precede 
such a voluntary confession and that the confession therefore met 
the requirements of both Miranda and the statute.587 In United States 
v. Gravitt588 the Fifth Circuit dismissed as groundless the appellant’s 
assertion that his confession was improperly admitted where the 
trial judge had complied scrupulously with the provisions of the 
Act.589 590 591 The issue of the constitutional adequacy of compliance with 
the statute was not discussed.

585. 487 F.2d 295 (2d Cir. 1973).
586. Id. at 299.
587. Id. Judge Timbers, dissenting from the court’s reasoning, characterized the 

decision as a sub silentio validation of section 701(a) of the Omnibus Crime Control 
and Safe Streets Act of 1968. Id. at 300 (Timbers, J., dissenting); see 18 U.S.C. 
§§ 3501-02 (1970). Judge Timbers noted that the majority’s analysis was based on 
the totality of circumstances approach codified in the Act rather than on the rationale 
of Miranda, which would have required rejection of the statements automatically for 
failure to comply with prescribed procedural safeguards. 487 F.2d at 301.

588. 484 F.2d 375 (5th Cir. 1973), cert, denied, 414 U.S. 1135 (1974).
589. Id. at 381. The trial court had conducted a hearing out of the presence of 

the jury to determine the voluntariness of the confession and then had permitted the 
jury to hear testimony related to the issue of voluntariness. Id.; see United States v. 
Maxwell, 484 F.2d 1350, 1352 (5th Cir. 1973) (trial judge complied with statute by 
holding voluntariness hearing and subsequently allowing jury to hear testimony relevant 
to voluntariness).

590. 318 U.S. 332 (1943).
591. 354 U.S. 449 (1957).
592. 354 U.S. at 455-56; 318 U.S. at 341-45.
The Supreme Court has promulgated rule 5(a) of the Federal Rules of Criminal 

Procedure to implement the McNabb-Mallory rule in federal courts. Fed. R. Crim. 
P. 5(a). The delay in presenting the defendant to a magistrate must be measured 
from the beginning of federal detention. United States v. Rollerson, 491 F.2d 1209, 
1212 (5th Cir. 1974) (17 days in state custody on state charge before arraignment 
on federal charge not undue delay whe/e defendant arraigned in federal court im
mediately after charge dropped and no collusion between state and federal authorities).

593. 18 U.S.C. §§ 3501-02 (1970).

Delay in Arraignment. According to Supreme Court hold
ings in McNabb v. United States™ and Mallory v. United States,™ 
unnecessary delay in presenting a federal arrestee before a magistrate 
will preclude the admission of any confession obtained from the 
arrestee during the period of delay.592 In section 701(a) of title II 
of the Omnibus Crime Control and Safe Streets Act of 1968,593 Con
gress attempted to modify the judicial exclusionary rule. Section 
701(a) provides that delay in arraignment is but one factor a court 
is to consider in resolving the issue of voluntariness, the Act’s standard 
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for determining the admissibility of a confession.594 The Supreme 
Court has not yet resolved the conflict between section 701(a) and 
the McNabb-Mallory rule. The District of Columbia Circuit in 
United States v. Poole,595 however, upheld the admissibility of a 
confession challenged because of the delay in arraigning the de
fendant.596 The court, without referring to it explicitly, applied the 
statutory rule.597

594. Id. §§ 3501(b), (c).
595. 495 F.2d 115 (D.C. Cir. 1974).
596. Id. at 120. The court reasoned that the primary purposes of the McNabb- 

Mallory rule are to ensure that suspects are advised of their rights and to prevent the 
coercion inherent in prolonged custodial isolation and that any means accomplishing 
those ends satisfies the rule. The court considered the ends accomplished because 
the defendant had intelligently waived his rights to remain silent and to counsel and 
had voluntarily submitted to interrogation.

597. The court considered the extent and nature of the defendant’s detention prior 
to confession as part of the totality of circumstances bearing on voluntariness. Id.; see 
Omnibus Crime Control and Safe Streets Act of 1968, § 701(a), 18 U.S.C. §§ 3501(b), 
(c) (1970).

598. See generally Knudsen, Pretrial Disclosure of Federal Grand Jury Testimony, 
48 Wash. L. Rev. 423 (1973).

599. The testimony, if recorded, must become available after direct examination of 
the witness at trial. See Jencks Act, 18 U.S.C. § 3500 (1970); notes 815-820 infra and 
accompanying text.

600. Discovery by the defendant in these situations is very limited. See notes 796-798 
infra and accompanying text. However, recordation may preserve a record for the court’s 
examination. See note 670 infra and accompanying text.

601. See, e.g., United States v. Battisti, 486 F.2d 961, 963 (6th Cir. 1973); United 
States v. Arradondo, 483 F.2d 980, 984 (8th Cir. 1973) (per curiam); United States v. 
Antonick, 481 F.2d 935, 937 (9th Cir. 1973).

602. See United States v. Battisti, 486 F.2d 961, 963-64 (6th Cir. 1973); United 
States v. Biondo, 483 F.2d 635, 641 (8th Cir. 1973).

Preliminary Proceedings

GRAND JURY

Procedure. Circuit courts this term examined several aspects
of grand jury procedure, including recordation of proceedings, re
ports, secrecy, and contempt citations before special grand juries. 
Whether recordation is required becomes important to the defense 
when it seeks discovery of trial witnesses’ grand jury testimony.598 
If the grand jury’s proceedings are not recorded, the defense loses 
the potential impeachment value of grand jury testimony at trial.599 
Recordation also may become important if a defendant wishes to 
challenge the purpose served by the grand jury or the evidentiary 
basis for the indictment.600

No constitutional601 or statutory602 right to recordation exists. 
Further, courts consistently have interpreted rule 6(d) of the Federal
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Rules of Criminal Procedure™3 as permitting but not requiring grand 
jury recordation.603 604 Most courts, however, view recordation as the 
better practice.605 Extending this view, the Ninth Circuit has held 
that denial of a defendant’s motion requesting recordation, absent a 
showing of legitimate and compelling government interest in non
recordation, is an abuse of discretion606 warranting dismissal of the 
indictment upon a showing of prejudice.607

603. Fed. R. Crim. P. 6(d) (stenographer or recording device operator may be 
present).

604. See, e.g., United States v. Heck, 499 F.2d 778, 788 (9th Cir. 1974); United 
States v. Antonick, 481 F.2d 935, 937 (9th Cir. 1973); United States v. Heckman, 479 
F.2d 726, 732 (3d Cir. 1973).

605. See, e.g., United States v. Lardieri, 497 F.2d 317, 318 n.2 (3d Cir. 1974) 
(recommendation that entire proceeding be recorded); United States v. Battisti, 486 
F.2d 961, 963 (8th Cir. 1973) (district court order requiring recordation of all grand 
jury testimony affirmed); United States v. Arradondo, 483 F.2d 980, 984-85 n.4 (8th 
Cir. 1973) (per curiam) (failure to record thwarts defendant’s right to discovery should 
he demonstrate “particularized need” for testimony). One commentator has proposed 
that rule 6 be amended to require recordation of all grand jury testimony and to require 
pretrial disclosure of all testimony absent a showing of need for a protective order. 
See Knudsen, supra note 598, at 431-50.

606. United States v. Price, 474 F.2d 1223, 1225 (9th Cir. 1973); accord, United 
States v. Savage, 482 F.2d 1371, 1373 (9th Cir. 1973) (no abuse because no request for 
recordation); United States v. Antonick, 481 F.2d 935, 939 (9th Cir. 1973) (no abuse; 
request was postindictment). In Price the five judges dissenting from a denial of 
rehearing en banc asserted that requiring the motion for recordation to be granted unless 
the Government shows a legitimate and compelling interest virtually eliminates the 
discretion supposedly given the court by rule 6(b). United States v. Price, 484 F.2d 
485, 487 (9th Cir.), denying rehearing to 474 F.2d 1223 (9th Cir. 1973); see Fed. R. 
Crim. P. 6(b).

607. United States v. Price, 474 F.2d 1223, 1226 (9th Cir. 1973) (remand for 
additional evidence on prejudice); cf. United States v. Heck, 499 F.2d 778, 788 (9th 
Cir. 1974) (no prejudice where complete discovery afforded); United States v. Thomp
son, 493 F.2d 305, 308-09 (9th Cir. 1974), cert, denied, 43 U.S.L.W. 3209 (U.S. Oct. 
15, 1974) (no showing of prejudice, even if recordation selective).

608. 484 F.2d 791 (7th Cir. 1973).
609. Id. at 795-96, 797. Section 3333 of title 18 of the United States Code explicitly 

gives special grand juries the authority to issue such reports. Organized Crime Control 
Act of 1970, § 101(a), 18 U.S.C. § 3333 (1970). See generally In re Report of Grand 
Jury Proceedings, 479 F.2d 458, 461 (5tl Cir. 1973) (substance of report must relate 
to federal purposes).

610. 484 F.2d at 797. The court noted further that a motion to expunge 15 months 
after public disclosure is untimely. Id.

The Seventh Circuit in In re Johnson™8 held that a federal grand 
jury possesses, in addition to its authority to indict or return a no true 
bill, the authority to issue a report that does not indict for a crime.609 
The court refused to expunge and annul the report because its con
tinued existence caused no prejudice and because the district court 
had properly found disclosure was in the public interest.610

Rule 6(e) of the Federal Rules of Criminal Procedure provides in 
part that when ordered by the court, disclosure of grand jury pro
ceedings may be made prior to or in connection with a judicial 
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proceeding.611 However, there must be a ‘"compelling necessity” 
for disclosure that outweighs the interest in maintaining the secrecy 
of the proceedings.612 613 In Haldeman v. Sirica™ the petitioners argued 
that the judge who would preside at their trial should not be allowed 
to disclose to the House Judiciary Committee evidence taken before 
the grand jury because the attendant publicity might deny the 
petitioners a fair trial.614 The District of Columbia Circuit, in reject
ing the claim, noted that the petitioners could raise at trial claims of 
unfair publicity.615

611. Fed. R. Crim. P. 6(e); see In re Jachimowski, — F.2d —, — (7th Cir. Dec. 20, 
1973) (No. 73-1207, at 4-5) (disclosure at police board hearing proper because pre
liminary to judicial review).

612. United States v. Proctor & Gamble Co., 356 U.S. 677, 682 (1958); see In re 
Jachimowski, — F.2d —, — (7th Cir. Dec. 20, 1973) (No. 73-1207, at 6) (interest in 
maintaining public confidence in police overrides interest in secrecy).

613. 501 F.2d 714 (D.C. Cir. 1974) (per curiam), cert, denied, 43 U.S.L.W. 3280 
(U.S. Nov. 11, 1974).

614. Id. at 715.
615. Id. at 716.
616. 18 U.S.C. § 3331 (1970).
617. Fed. R. Crim. P. 6(g) (no regular grand jury may serve for longer than 18 

months).
618. 486 F.2d 926 (7th Cir. 1973).
619. Id. at 932-33. The court further held that a district court’s extension of the 

special grand jury’s term in accordance with section 3331 (a) is reviewable only for a 
flagrant abuse of discretion, which defendants failed to show. Id. at 933.

Section 3331 of title 18 of the United States Code provides that a 
district court located in a judicial district containing more than four 
million inhabitants or in a district in which the Attorney General cer
tifies a special grand jury is necessary shall order that a special grand 
jury be summoned at least once every 18 months to serve 
a term of 18 to 36 months.616 The discrepancy between the 
36-month limit on a special grand jury term and the 18-month limit 
on a regular grand jury term617 618 might result, in the case of contempt 
before the special grand jury, in a longer period of incarceration. 
Focusing on the potentially varying terms of incarceration, the de
fendant in In re Korman™ argued that witnesses who are residents 
of metropolitan areas of over four million inhabitants have been 
selected arbitrarily for punishment more severe than that imposed 
on witnesses residing in smaller metropolitan areas. The Seventh 
Circuit, rejecting Korman’s claim, held that the statute authorizes a 
special grand jury in any district regardless of population and contains 
no indication of varying terms of special grand juries.619

Scope of the Inquiry. Because a grand jury investigates and
determines probable cause rather than adjudicates guilt or innocence, 
it has not been subject to the evidentiary and procedural restrictions
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applicable in criminal trials.620 The grand jury is limited to its proper 
functions, however,621 and constitutional, statutory, and common law 
privileges restrict its powers.622

620. See United States v. Calandra, 414 U.S. 338, 343 (1974).
621. Cf. United States v. Reide, 494 F.2d 644, 647 (2d Cir. 1974) (per curiam) 

(no showing that grand jury used improperly to prepare unrelated case against witness); 
In re Grand Juhy Investigation, 486 F.2d 1013, 1018 (3d Cir. 1973) (no showing that 
grand jury used to harass and imprison witness).

622. See United States v. Calandra, 414 U.S. 338, 341 (1974).
623. 414 U.S. 338 (1974).
624. Id. at 354-56.
625. Id. at 351.
626. See In re Horowitz, 482 F.2d 72, 75-80 (2d Cir.), cert, denied, 414 U.S. 867 

(1973) (grand jury requested entire contents of three file cabinets; court held failure 
to limit subpoena by subject matter not fatal but subpoena should have been limited 
to a certain time period).

627. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2515 
(1970).

628. Id; see id., 18 U.S.C. §§ 2516-18 (1970) (procedures).
629. 408 U.S. 41 (1972).
630. Id. at 47; see Organized Crime Control Act of 1970, § 301(a), 28 U.S.C. § 1826 

(1970) (witness who refuses without just cause to testify before grand jury may be cited 
for civil contempt).

631. See United States v. Calandra, 414 U.S. 338, 355 n. 11 (1974); Gelbard v. 
United States, 408 U.S. 41, 50-51 (1972).

The government’s ability to present evidence before a grand jury 
may depend upon compliance with the fourth amendment, several 
statutes, and judicial notions of fair play. Refusing to prevent the 
presentation of probative evidence to a grand jury, however, the 
Supreme Court in United States v. Calandra623 held that a witness 
summoned to testify before a grand jury may not refuse to answer 
questions based on evidence obtained from a search and seizure in 
violation of the fourth amendment.624 The Court reasoned that ap
plication of the fourth amendment’s exclusionary rule to grand jury 
proceedings has no additional deterrent value beyond that gained by 
barring the evidence’s introduction at the trial.625 Nevertheless, 
where evidence is yet to be obtained, the fourth amendment does limit 
the investigatory procedures a grand jury can employ.626

Section 2515 of title 18 of the United States Code627 prohibits the 
use of the contents of or evidence derived from intercepted wire or 
oral communications before a grand jury if the interceptions violated 
specified procedures.628 In Gelbard v. United States62" the Supreme 
Court held that a grand jury witness who refuses to answer questions 
derived from allegedly unlawful interceptions may invoke section 
2515 as a defense to civil contempt charges.630 Gelbard may be 
distinguished from Calandra because the former is based on a statu
tory privilege designed to afford special protection from the unique 
dangers inherent in legalized wiretapping, while the latter merely 
rejected an extension of the constitutional exclusionary rule.631
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Gelbard left unanswered the question whether a witness may de
mand at the grand jury stage a plenary hearing on the surveillance’s 
legality,632 but Justice White, concurring in Gelbard, expressed con
cern that grand jury efficiency would be damaged if full-scale suppres
sion hearings could interrupt interrogation.633 634 This term, in In re 
Persico,™ the Second Circuit held that the existence of a court order 
authorizing surveillance raises a presumption of legality sufficient to 
foreclose a plenary hearing.635 636 637 Refusing to limit the witness’s defenses 
as the Second Circuit had, the First Circuit in In re Marcus™ held 
that a witness could assert at a grand jury contempt proceeding any 
of the grounds enumerated in section 2518(10)(a) of title 18 of the 
United States Code™ as the basis for a section 2515 defense.638 639 
Subsequently, in In re Lochiatto™ the First Circuit, in an attempt 
to balance the defendant’s right to assert all statutory defenses with 
the government’s interest in speedy grand jury action, rejected the 
defendant’s claims to full government disclosure of evidence relevant o

632. See 408 U.S. at 61 n.22. The Government did not attempt to prove the legality 
of the challenged wiretap. Id.

633. Id. at 70 (White, J., concurring).
634. 491 F.2d 1156 (2d Cir. 1974).
635. Id. at 1162 (three court orders and in camera inspection determining that orders 

complied with the statute barred a section 2515 defense). The Persico court held that 
a hearing on the section 2515 defense is available at the grand jury stage only if the 
interception occurred without court order, if the Government concedes that the sur
veillance was not conducted in accordance with statutory requirements despite the 
existence of a court order, or if a prior judicial proceeding had found the surveillance 
unlawful. 491 F.2d at 1162.

636. 491 F.2d 901 (1st Cir.), vacated and remanded on other grounds sub nom. 
Marcus v. United States, 417 U.S. 942 (1974).

637. 18 U.S.C. § 2518(10)(a) (1970).
638. 491 F.2d at 903; see In re Lochiatto, 497 F.2d 803, 806 n.7 (1st Cir. 1974); 

Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2518(10)(a) 
(1970). Thus, the Marcus court permitted the witness to establish a defense by 
demonstrating that the communication was intercepted unlawfully, that the order or 
approval was insufficient on its face, or that the interception did not conform with the 
order of authorization or approval. 491 F.2d at 903. The Marcus court also reaffirmed 
that a prospective grand jury witness does not have standing to move to suppress the 
wiretap evidence before he actually refuses to testify. Id. at 903.

639. 497 F.2d 803 (1st Cir. 1974).
640. Id. at 807-08. Any allegation of illegality that could not be proved from the 

documents, however, would have to await a pretrial suppression hearing. Id.
641. 486 F.2d 85 (3d Cir. 1973).

to the defenses. Rather, the court required the Government to give 
the witness an opportunity to inspect the application and supporting 
affidavits for the court order authorizing surveillance, the order itself, 
and a government affidavit indicating the length of time the sur
veillance was conducted.640 641

Federal supervisory powers were invoked this term to limit a 
grand jury’s scope of inquiry. The Third Circuit in In re Grand Jury 
Proceedings™ explored the government’s authority to issue subpoenas
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to obtain handwriting exemplars, fingerprints, and photographs for 
use before a grand jury.642 The court used its supervisory power to 
require that the Government, in requesting enforcement of its sub
poena, make some preliminary showing by affidavit that each item is 
relevant to an investigation properly within the grand jury’s jurisdic
tion and is not sought primarily for another purpose.643 The court 
held that absent extraordinary circumstances, the government’s sup
porting affidavit should be disclosed to the witness in the enforce
ment proceeding and that the enforcement order may provide, on 
the witness’s request, for the destruction or return of materials that 
do not prove relevant.644

642. Id. at 87.
643. Id. at 93.
644. Id. at 93-94.
645. A blanket refusal to respond is not a sufficient invocation of the fifth amendment. 

United States v. Reide, 494 F.2d 644, 646 (2d Cir. 1974) (per curiam) (appellant 
refused to say anything, even to claim his fifth amendment privilege, and nothing in
dicated that he feared making injurious disclosure; judge properly instructed him to 
answer).

646. 495 F.2d 879 (9th Cir. 1974).
647. Id. at 880-81. The court refused to elevate a fifth amendment claim over the 

fourth amendment claim rejected in United States v. Calandra. Id.; see 414 U.S. 338 
(1974). The defendant argued that the fact that the confession was obtained through 
torture entitled him, as a matter of due process, to assert his privilege against self-in
crimination. 495 F.2d at 880. The court found no hint in Calandra that brutality 
would create an exception. Id. at 881.

648. 414 U.S. 70 (1973).
649. Id. at 84-85.
650. Id. at 78.
651. Id. at 84-85.
652. 417 U.S. 85 (1974).

The fifth amendment privilege against compulsory self-incrimination 
also provided grounds this term for questioning the scope of grand 
jury inquiry.645 646 In United States v. WeirQ4Q the Ninth Circuit rejected 
one fifth amendment claim; the court held that a grand jury witness 
could not refuse to answer questions on the ground that they were 
derived from a coerced confession.647

The Supreme Court in Lefkowitz v. Turley“4* accepting another 
fifth amendment claim, struck down as unconstitutional statutes re
quiring disqualification from public contracts of contractors who fail 
to answer questions or to waive immunity before a grand jury.649 
The Court declared that the fifth amendment right is available to 
public contractors in grand jury inquiries into job performance650 
and that the Government can compel answers only by granting im
munity.651 652 In United States v. Bellis,“52 however, the Supreme Court 
held the privilege not available to a member of a dissolved law partner
ship who had been subpoenaed by a grand jury to produce the partner
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ship’s financial records.653 The Court reasoned that the partnership had 
an institutional identity and that the witness held the records in a 
representative rather than a personal capacity.654 655

653. Id. at 100-01.
654. Id. See also In re Horowitz, 482 F.2d 72, 82-87 (2d Cir.), cert, denied, 414 

U.S. 867 (1973) (compelling production of noncorporate documents from an appellant’s 
accountant did not violate the appellant’s privilege against self-incrimination).

655. Organized Crime Control Act of 1970, § 201(a), 18 U.S.C. §§ 6002-03 (1970). 
The fifth amendment must be clearly invoked. Cf. United States v. McDaniel, 482 F.2d 
305, 309-10 (8th Cir. 1973) (where statute grants automatic immunity, witness need not 
first invoke the fifth amendment and then be told statute confers immunity). In In re 
Grand Jury Proceedings the District of Columbia Circuit held that section 6002 immunity 
extends to the use of evidence in juvenile proceedings. 491 F.2d 42, 45 (D.C. Cir. 
1974) (per curiam); see Organized Crime Control Act of 1970, § 201(a), 18 U.S.C. 
§ 6002 (1970).

656. Kastigar v. United States, 406 U.S. 441, 453 (1972); see In re Persico, 491 F.2d 
1156, 1163 (2d Cir. 1974); United States v. Alter, 482 F.2d 1016, 1028 (9th Cir. 1973).

657. 484 F.2d 1215 (4th Cir. 1973).
658. Id. at 1221; see In re Grand Jury Investigation, 486 F.2d 1013, 1016 (3d Cir. 

1973) (trial judge must grant properly requested immunity).
659. 484 F.2d at 1221. The defendant, afforded counsel at the later contempt hear

ing, was allowed to raise every objection he might have raised at the immunity hearing. 
Id. Responding to a broad attack based on sections 6002 and 6003, the court also 
concluded that the Government need not show that a witness’s testimony is necessary 
to an organized crime investigation. Id. at 1218. Nor need the Government show that 
the public interest requires the testimony because the statute does not authorize the 
court to review the United States Attorney’s judgment on that matter. Id. at 1219. 
Further, the Government may state the subject matter of the grand jury’s investigation 
in only bare statutory terms since scope is immaterial to a grant of use immunity. Id. at 
1221. The court declined to hold the statute unconstitutional even though witnesses 
and potential defendants cannot grant immunity and compel testimony from other 
witnesses. Id. at 1222.

660. 487 F.2d 700 (D.C. Cir. 1973) (en banc) (per curiam).
661. Id. at 716.

A grand jury witness who refuses to testify on fifth amendment 
privilege grounds may be granted immunity and ordered to testify 
under sections 6002 and 6003 of title 18 of the United States Code.G55 
A witness granted such immunity may not invoke the fifth amendment 
since the immunity is coextensive with his fifth amendment privi
lege.656 657 The Fourth Circuit in In re KilgoG51 held that there was no 
right to counsel at an immunity hearing both because the trial judge’s 
function at such a hearing is largely ministerial658 and because the 
defendant demonstrated no prejudice.659 660

The scope of a grand jury’s inquiry was at issue this term in Nixon 
v. Sirica GGG where the District of Columbia Circuit held that the 
Constitution does not confer upon the President the absolute discretion 
to withhold tape recordings of presidential conversations subpoenaed 
by a grand jury.661 The court concluded that the presumption of 
executive privilege based on the public interest in the confidentiality 
of presidential conversations must fail when balanced against the 
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strong showing of the grand jury’s need for the best evidence available 
to effectively carry out its functions.662 663

662. Id. at 717-18.
663. 482 F.2d 72 (2d Cir.), cert, denied, 414 U.S. 867 (1973).
664. Id. at 81. Revelation of communications to third parties indicates that the client 

has waived the attorney-client privilege or no longer intends the communications to be 
confidential. Id.

665. Id. at 82.
666. 350 U.S. 359 (1956).
667. Id. at 362; see, e.g., United States v. Calandra, 414 U.S. 338, 344-45 (1974) 

(validity of indictment not affected by character of evidence considered); United States 
v. Baker, 495 F.2d 1370 (4th Cir. 1974) (No. 73-1771, at 2) (unpublished opinion) 
(per curiam) (indictment may be based on hearsay testimony alone); United States v. 
Annerino, 495 F.2d 1159, 1161 (7th Cir. 1974) (indictments based on hearsay not 
improper); United States v. Short, 493 F.2d 1170, 1173 (9th Cir. 1974) (hearsay 
admissible at grand jury proceeding); United States v. James, 493 F.2d 323, 326-27 
(2d Cir. 1974) (indictment based on sufficient legal evidence not rendered invalid 
because other inadmissible evidence was presented to grand jury); United States v. 
Thompson, 493 F.2d 305, 308-09 (9th Cir. 1974),cert, denied, 43 U.S.L.W. 3209 (U.S. 
Oct. 15, 1974) (unrecorded hearsay testimony coupled with substantial direct evidence 
sufficient); United States v. Jett, 491 F.2d 1078, 1081-82 (1st Cir. 1974) (indictment 
founded on hearsay upheld); United States v. Harrington, 490 F.2d 487, 490 & n.l (2d 
Cir. 1973) (indictment founded substantially on hearsay sufficient); United States v. 
Powers, 482 F.2d 941, 943 (8th Cir. 1973), cert, denied, 415 U.S. 923 (1974) 
(indictment upheld despite claim that Government deliberately presented only hearsay 
when first-hand testimony was readily available).

668. 350 U.S. at 364.

The common law attorney-client privilege may provide grounds for 
limiting the grand jury’s inquiry. The Second Circuit in In re 
HorowitzQbS considered whether attorney-client communications in 
the possession of the client’s accountant should be exempt from grand 
jury subpoena. The court reaffirmed that the client’s subsequent 
disclosure to a third party of a communication with his attorney 
vitiated the privileged nature of the communications viewed by 
the accountant.664 The court placed the burden on the claimant to 
establish all the elements of the privilege with reference to the folders 
not viewed by the accountant and found that because he had to take 
some affirmative action to preserve the confidentiality of the com
munications, the claimant had failed to discharge his burden.665

INDICTMENTS

Challenges to the Evidence. In Costello v. United States™6
the Supreme Court, upholding an indictment based solely on hearsay, 
stated that no constitutional provision prescribes the character of 
evidence upon which grand juries must act.667 Moreover, the Court 
declined to exercise its federal supervisory power to permit challenges 
to indictments not supported by adequate or competent evidence.668 
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Last term, however, in United States v. Estepa999 the Second Circuit, 
exercising its supervisory power, dismissed an indictment based on 
hearsay where the Government intentionally or unintentionally had 
misled the grand jury into believing it was receiving eyewitness 
testimony.669 670 Many courts this term were urged to adopt the Estepa 
rule but found that the indictments challenged, while based on hear
say, were not based on “misleading” hearsay.671 672 673 674 675 676

669. 471 F.2d 1132 (2d Cir. 1972).
670. Id. at 1137; see Circuits Note: 1972-1973 Term 490. In United States v. 

Ramirez the Second Circuit suggested that a trial court presented with an Estepa 
challenge should examine the grand jury minutes in camera to discover whether the 
hearsay underlying the indictment was “misleading.” 482 F.2d 807, 812 (2d Cir.), 
cert, denied, 414 U.S. 1070 (1973).

671. See, e.g., United States v. Annerino, 495 F.2d 1159, 1162 (7th Cir. 1974); 
United States v. Harrington, 490 F.2d 487, 490 (2d Cir. 1973); United States v. Powers, 
482 F.2d 941, 943 (8th Cir. 1973). cert, denied, 415 U.S. 923 (1974); United States 
v. Ramirez, 482 F.2d 807, 812 (2d Cir.), cert, denied, 414 U.S. 1070 (1973). In 
United States v. Gregorio the Fourth Circuit held that since the defendant declined to 
exercise his right to proceed to trial on an earlier indictment founded on direct evidence, 
he waived any right he may have had to complain about the hearsay basis of the super
seding indictment. 497 F.2d 1253, 1256 (4th Cir. 1974).

672. 493 F.2d 1170 (9th Cir. 1974).
673. Id. at 1172; see Jencks Act, 18 U.S.C. § 3500 (1970). The Jencks Act expressly 

subjects grand jury testimony to discovery. Id. § 3500(e)(3); see notes 815-822 infra 
and accompanying text.

674. 493 F.2d at 1172-73; accord, United States v. Jett, 491 F.2d 1078, 1081-82 (1st 
Cir. 1974) (argument that trial witness should be presented to grand jury generates little 
judicial enthusiasm).

675. See, e.g., United States v. Skeens, 494 F.2d 1050, 1052-53 (D.C. Cir. 1974); 
United States v. James, 493 F.2d 323, 326-27 (2d Cir. 1974); United States v. Harring
ton, 490 F.2d 487, 489-90 (2d Cir. 1973).

676. 497 F.2d 781 (9th Cir. 1974).
677. Id. at 785.

A different challenge to hearsay evidence was presented to the 
Ninth Circuit in United States v: Short972 in which the defendant 
argued that reliance on hearsay undermines the spirit and efficacy 
of the Jencks Act by precluding the defense from later using grand 
jury testimony to impeach key government witnesses.673 The court 
agreed with the defendant’s argument but, relying on Costello, upheld 
the indictment.674

Frequently, a challenge to certain evidence is not reached because 
other sufficient legal and probative evidence was before the grand 
jury.675 In United States v. Basurto,979 however, the Ninth Circuit 
held that where the Government knows that an indictment is based 
partially on perjured testimony and where jeopardy has not attached, 
due process requires that a defendant not be required to stand trial.677 
The court noted that the prosecutor, upon learning of perjury before 
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the grand jury, has the duty to inform the court, opposing counsel, 
and, if the perjury is material, the grand jury.678

678. Id. at 785-86.
679. 406 U.S. 441 (1972;.
680. Id. at 453, 460; cf. United States v. Dornau, 491 F.2d 473, 479 (2d Cir. 1974), 

cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (alleged derivative use of testimony 
in obtaining indictment lawful where defendant given use but not derivative use im
munity in prior bankruptcy proceeding).

681. See United States v. Catalano, 491 F.2d 268 (2d Cir.), cert, denied, 43 U.S.L.W. 
3208 (U.S. Oct. 15, 1974); United States v. McDaniel, 482 F.2d 305 (8th Cir. 1973).

682. See United States v. Catalano, 491 F.2d 268, 272 (2d Cir.), cert, denied, 43 
U.S.L.W. 3208 (U.S. Oct. 15, 1974) (burden discharged by showing that Government 
had knowledge of substantially all information before it had access to state grand jury 
transcripts); United States v. McDaniel, 482 F.2d 305, 310 (8th Cir. 1973) (reading 
of grand jury testimony by prosecutor unaware of immunity grant prevents discharge of 
burden).

683. Fed. R. Crim. P. 7(c)(1).
684. 418 U.S. 87 (1974).
685. Id. at 117-18, citing Hagner v. United States, 285 U.S. 427, 431 (1932); 

accord, United States v. McBride, 498 F.2d 683, 685 (D.C. Cir. 1974); United 
States v. Miller, 491 F.2d 638, 649 (5th Cir. 1974), cert, denied, 43 U.S.L.W. 3251 
(U.S. Oct. 29, 1974); United States v. Weiss, 491 F.2d 460, 466 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3209 (U.S. Oct. 15, 1974); United States v. Denmon, 483 F.2d 
1093, 1095 (8th Cir. 1973).

A challenge to an indictment on the ground that the evidence 
before the grand jury derives from testimony given under a grant 
of immunity in a prior proceeding presents special difficulties. In 
Kastigar v. United States6™ the Supreme Court held that a grant 
of use and derivative use immunity prevents any prosecutorial use 
of the compelled testimony and imposes a heavy burden on the 
Government to prove that all of its evidence is derived from legitimate 
independent sources.680 In two cases this term, defendants who had 
been granted full transactional immunity in state grand jury proceed
ings were later indicted by federal grand juries.681 The federal gov
ernment, although not bound by the state’s grant of transactional 
immunity, still must discharge its burden under Kastigar682

Sufficiency. Rule 7(c) of the Federal Rules of Criminal
Procedure provides that an indictment shall be a “plain, concise and 
definite written statement of the essential facts constituting the offense 
charged.”683 The Supreme Court in United States v. Hamling684 
declared that an indictment is sufficient if it contains the elements of 
the offense charged, fairly informs the defendant of the charge against 
which he must defend, and enables him to plead acquittal or convic
tion to bar future prosecution for the same offense.685 Although 
challenges to an indictment’s sufficiency periodically allege failure to 
provide adequate notice of the charges against which the accused 
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must defend,686 more often the challenge alleges failure to state an 
offense687 or to include an essential element.688

686. See United States v. Hamling, 418 U.S. 87, 117-18, (1974); United States 
v. Zeehandelaar, 498 F.2d 352, 356-57 (2d Cir. 1974); United States v. Gens, 493 
F.2d 216, 221 (1st. Cir. 1974).

687. See, e.g., United States v. Green, 494 F.2d 820, 825 (5th Cir. 1974); United 
States v. Illingsworth, 489 F.2d 264, 266 (10th Cir. 1973) (per curiam); United States 
v. Leigh, 487 F.2d 206, 207 (5th Cir. 1973); United States v. Harmon, 486 F.2d 363, 
366 (10th Cir. 1973).

688. See, e.g., United States v. McBride, 498 F.2d 683, 685-86 (D.C. Cir. 1974); 
United States v. Miranda, 494 F.2d 783, 788 (5th Cir. 1974); United States v. Lippman, 
492 F.2d 314, 317 (6th Cir. 1974); United States v. Cruz, 492 F.2d 217, 219 (2d Cir. 
1974); United States v. McGhee, 488 F.2d 781, 784-85 (5th Cir. 1974); United States 
v. States, 488 F.2d 761, 766 (8th Cir. 1973), cert, denied, 417 U. S. 409 (1974).

689. See, e.g., United States v. Hamling, 418 U.S. 87, 117-18 (1974); United 
States v. Newsom, 493 F.2d 439, 440 (5th Cir. 1974) (per curiam); United 
States v. Miller, 491 F.2d 638, 648 (5th Cir. 1974), cert, denied, 43 U.S.L.W. 
3251 (U.S. Oct. 29, 1974); United States v. Salazar, 485 F.2d 1272, 1277 (2d Cir. 
1973), cert, denied, 415 U.S. 985 (1974). The indictment need not negative statutory 
exceptions. See United States v. Miranda, 494 F.2d 783, 788 (5th Cir. 1974); United 
States v. Messina, 481 F.2d 878, 880 (4th Cir.) (per curiam), cert, denied, 414 U.S. 974 
(1973). The indictment is not invalid because the statutory language is disjunctive 
and the indictment is worded in the conjunctive. See United States v. Jones, 491 F.2d 
1382, 1384 (9th Cir. 1974), cert, denied, 43 U.S.L.W. 3229 (U.S. Oct. 21, 1974) (proof 
of any violation will sustain conviction when indictment in conjunctive and statute in 
disjunctive); United States v. Smith, 484 F.2d 8, 10 (10th Cir. 1973) (per curiam), 
cert, denied, 43 U.S.L.W. 3255 (U.S. Oct. 29, 1974) (proof of false information suffices 
in indictment charging “false and fraudulent” since statute in disjunctive). Absent 
prejudice, a citation error does not require reversal. Fed. R. Crim. P. 7(c)(3); 
see, e.g., United States v. Miller, 491 F.2d 638, 649 (5th Cir. 1974), cert, denied, 43 
U.S.L.W. 3251 (U.S. Oct. 29, 1974) (citing wrong statute section not fatal; 
indictment’s validity determined by practical not technical considerations); United 
States v. Bethany, 489 F.2d 91, 93 (5th Cir. 1974) (per curiam) (statement of facts, 
not statutory citation, determines validity); United States v. Haley, 478 F.2d 766, 768 
(8th Cir.), cert, denied, 414 U.S. 849 (1973) (citation to general conspiracy statute 
instead of narcotics conspiracy statute did not misinform defendant as to charge).

690. See United States v. Pollard, 486 F.2d 190, 191 (5th Cir. 1973), cert, denied, 
414 U.S. 1137 (1974) (failure to charge intent to defraud is fatal to false impersonation 
indictment); cf. United States v. Hamling, 481 F.2d 307, 318-19 (9th Cir. 1973), 
aff’d, 418 U.S. 87 (1974) (indictment upheld because scienter not judicially deter
mined to be an essential element).

691. See 1 C. Wright, Federal Practice and Procedure § 125, at 233-34 (1969).
692. 490 F.2d 1204 (10th Cir. 1974).

Indictments commonly are written in statutory terms, and courts 
generally hold that framing the essential elements in statutory lan
guage is sufficient.689 However, if criminal intent is an essential 
element of the offense, an indictment may be dismissed for failing to 
allege intent, even if intent is not mentioned in the statute.690 One 
scholar has suggested that the essential element requirement should 
be read in light of whether it is fair to the defendant to require him 
to defend on the basis of the charge stated in the indictment.691 692 
Apparently adopting a similar fairness approach, the Tenth Circuit 
in United States v. Analla™2 omitted “essential elements” as a re
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quirement for sufficiency and emphasized notice to the defendant of 
the charge against him.693 In contrast, the Eighth Circuit in United 
States v. Denmon694 explicitly rejected the fairness test. The court 
reasoned that the test adequately protects the sixth amendment right 
to be apprised of the offense charged and the fifth amendment right 
to be free from double jeopardy, but does not protect the fifth amend
ment right to be tried on charges found by a grand jury.695

693. Id. at 1208 (federal indictment incorporating state offense sufficient where state 
law was referred to though all elements were not stated).

694. 483 F.2d 1093 (8th Cir. 1973).
695. Id. at 1097-98; U.S. Const., amends. V, VI. The court did suggest that it would 

apply a fairness test to determine whether a matter omitted from the indictment was an 
essential element. Id. at 1098.

696. United States v. Aldridge, 484 F.2d 655, 660-61 (7th Cir. 1973); see United 
States v. Simone, 495 F.2d 752, 754 (8th Cir. 1974).

697. See Fed. R. Crim. P. 7(c)(1); e.g., United States v. Isaacs, 493 F.2d 1124, 1159 
(7th Cir. 1974) (per curiam), cert, denied, 4YI U.S. 976 (1974) (in perjury indictment 
all false declarations pertaining to one offense can be charged in one count); United 
States v. Miller, 491 F.2d 638, 648 (5th Cir. 1974) (may allege several alternative 
means in the conjunctive); United States v. Aldridge, 484 F.2d 655, 660 (7th Cir. 1973) 
(may charge statute violated in more than one way); United States v. Alsop, 479 F.2d 
65, 66 (9th Cir. 1973) (may allege means in disjunctive statutory language).

698. See United States v. Aldridge, 484 F.2d 655, 660-61 (7th Cir. 1973).
699. United States v. Aldridge, 484 F.2d 655, 660-61 (7th Cir. 1973). Rule 7(c) 

permits but discourages use of multiplicitous indictments by allowing allegation of 
alternative means in one count. See Fed. R. Crim. P. 7(c)(1) & Advisory Comm. Note; 
C. Wright, supra note 691, § 142, at 311. A single scheme alleged in several substan
tive counts does not constitute a single offense. See United States v. Aldridge, supra at 
660 (in mail fraud scheme, gravamen of offense is use of the mails; each use constitutes 
a separate offense).

700. See United States v. Meadows, 492 F.2d 1240 (4th Cir. 1974) (No. 73-1944, 
at 2) (unpublished opinion) (per curiam) (dismissal of two of the four counts cured 
multiplicity and did not leave improper inference in jury’s mind); United States v. 
Radue, 486 F.2d 220, 222 (5th Cir. 1973) (per curiam) (conviction on two-count 
multiplicitous indictment not prejudicial because of identical concurrent sentences).

701. See United States v. Lazaros, 480 F.2d 174, 179 (6th Cir. 1973), cert, denied, 
415 U.S. 914 (1974) (separate lies properly charged separately; answers to rephrased 
and repeated questions are not new lies); cf. United States v. Masters, 484 F.2d 1251, 

Duplicity and Multiplicity. A duplicitous indictment charges
several offenses in one count so that conviction on one offense and 
acquittal on another is impossible.696 An indictment is not duplicitous 
if it states that a single offense was committed by one or more 
means697 or if it fails to distinguish between principals and their 
aiders and abettors.698 A multiplicitous indictment charges a single 
offense in several counts.699 The resulting imposition on the defendant 
of multiple sentences for the same offense or suggestion to the jury 
of greater criminal activity forms the basis for claims of prejudice.700 
Multiplicity is frequently at issue in perjury indictments where the 
court must determine whether a response to a rephrasing of the 
same question is a separate offense.701
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Under the most commonly used test for duplicity and multiplicity, 
offenses are separate if each requires proof of a fact that the other 
offenses do not.702 Generally, such proof is required when the 
offenses charged are a conspiracy to violate and the violation itself.703 
Wharton’s rule, stating that when an offense logically requires more 
than one agent for its commission a charge of conspiracy cannot be 
maintained, provides an exception to the general rule that the sub
stantive offense and the conspiracy to commit it are separate crimes.704 
In United States v. Pacheco,705 a case involving 58 persons, the Fifth 
Circuit held that Wharton’s rule does not preclude an indictment 
both for conducting a gambling business involving five or more per
sons and for conspiracy to commit that offense.706 The court reasoned 
that the federal statutory requirement of five or more persons for 
prosecution is a federal jurisdictional element rather than a statement 
that the underlying criminal activity logically requires concert of 
action.707 In conflict with Pacheco, the Seventh Circuit in United 
States v. Hunter708 held that Wharton’s rule does preclude a convic
tion for conspiracy to conduct a gambling business involving more 
than five persons.709 The Supreme Court has granted certiorari in 
Ianelli v. United States7™ to consider the issue.

1253 (10th Cir. 1973) (each question involved a separate known fact and thus 
constituted a separate count of perjury).

702. See United States v. Noel, 490 F.2d 89, 90 (6th Cir. 1974) (per curiam); 
C. Wright, supra note 691, § 142, at 309.

703. See United States v. Simone, 495 F.2d 752, 754 (8th Cir. 1974) (counterfeiting); 
United States v. Jackson, 482 F.2d 1167, 1176 (10th Cir. 1973), cert, denied, 414 U.S. 
1159 (1974) (illegal importation of heroin).

704. See United States v. Pacheco, 489 F.2d 554, 558 (5th Cir. 1974), petition for 
cert, filed, 42 U.S.L.W. 3596 (U.S. Apr. 8, 1974) (No. 73-1510).

705. 489 F.2d 554 (5th Cir. 1974), petition for cert, filed, 42 U.S.L.W. 3596 (U.S. 
Apr. 8, 1974) (73-1510).

706. Id. at 559; see Organized Crime Control Act of 1970, § 803(a), 18 U.S.C. 
§ 1955 (1970).

707. 489 F.2d at 559.
708. 478 F.2d 1019 (7th Cir.), cert, denied, 414 U.S. 857 (1973).
709. Id. at 1026.
710. 477 F.2d 999 (3d Cir. 1973), cert, granted, 42 U.S.L.W. 3652 (U.S. May 28, 

1974) (No. 73-64) (Wharton’s rule inapplicable where number of conspirators exceeded 
the five required participants).

711. See, e.g., United States v. Cirillo, 499 F.2d 872, 888 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3330 (U.S. Dec. 10, 1974); United States v. Gerald, 498 F.2d 
1398 (4th Cir. 1974) (No. 73-2013, at 2-3) (unpublished opinion) (per curiam); 
United States v. Donner, 497 F.2d 184, 191-92 (7th Cir. 1974), cert, denied, 43 
U.S.L.W. 3330 (U.S. Dec. 10, 1974); United States v. Somers, 496 F.2d 723, 744 
(3rd Cir. 1974); United States v. Coppola, 4986 F.2d 882, 885 (10th Cir. 1973), 
cert, denied, 415 U.S. 948 (1974); United States v. Harmon, 486 F.2d 363, 

Variance and Amendments. A variance between allegations
in an indictment and proof at trial requires reversal only if the 
variance was prejudicial to the defendant.711 The issue of whether a 
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variance exists frequently arises when the defendant claims that one 
conspiracy has been alleged but more than one proved.712 Unlike 
a variance, an amendment generally is reversible per se because it 
denies a defendant his constitutional right to be tried only on charges 
returned by a grand jury.713 714 In Stirone v. United States711 the 
Supreme Court held that a variance creating the possibility of convic
tion on alternate theories was in effect an amendment and reversible 
per se.715 This term in United States v. Somers716 the Third Circuit 
limited Stirone to variances altering the elements of the crime charged 
and thus constituting a “constructive amendment.”717

366 (10th Cir. 1973); United States v. Arradondo, 483 F.2d 980, 984 (8th Cir. 
1973), cert denied, 415 U.S. 924 (1974); United States v. Biondo, 483 F.2d 635, 
641 (8th Cir. 1973), cert, denied, 415 U.S. 947 (1974); United States v. Handing, 481 
F.2d 307, 321-22 (9th Cir. 1973), afi’d, 418 U.S. 87 (1974).

Prejudice usually is defined in terms of double jeopardy and surprise, but in conspiracy 
cases prejudice also may be defined in terms of “transference of prejudicial evidence” 
from one defendant to others. See United States v. Perez, 489 F.2d 51, 60 (5th Cir. 
1973), cert, denied, 417 U.S. 945 (1974).

712. See, e,g., United States v. Sisca, 503 F.2d 1337, 1345 (2d Cir. 1974) cert, denied, 
43 U.S.L.W. 3280 (U.S. Nov. 12, 1974); United States v. Cirillo, 499 F.2d 872, 888 
(2d Cir. 1974), cert, denied, 43 U.S.L.W. 1331 (U.S. Dec. 10, 1974); United States 
v. Basurto, 497 F.2d 781, 791 (9th Cir. 1974); United States v. Butler, 494 F.2d 
1246, 1255 (10th Cir. 1974); United States v. Perez, 489 F.2d 51, 63-64 (5th Cir. 1973), 
cert, denied, 417 U.S. 945 (1974); United States v. Ellsworth, 481 F.2d 864, 869 (9th 
Cir.), cert, denied, 414 U.S. 1041 (1973).

713. See Ex parte Bain, 121 U.S. 1, 13 (1887). Withdrawing a portion of the 
indictment not supported by the evidence is permissible, however, provided nothing is 
added and the remaining portion of the indictment charges an offense. See, e.g., United 
States v. Cioffi, 487 F.2d 492, 499 (2d Cir. 1973), cert, denied, 43 U.S.L.W. 3231 (U.S. 
Oct 21, 1974) (permissible where indictment charged two means of committing offense 
and instructions eliminated one); United States v. Musgrave, 483 F.2d 327, 338 (5th 
Cir.), cert, denied, 414 U.S. 1023 (1973) (in jury charge, permissible for court mis
takenly to delete reference to two codefendants and leave reference to them as co
conspirators); United States v. Walters, 477 F.2d 386, 388 (9th Cir. 1973) (permissible 
where offense remained the same but degree reduced).

714. 361 U.S. 212 (1960).
715. Id. at 217.
716. 496 F.2d 723 (3d Cir. 1974).
717. Id. at 744 (if indictment speaks of time period in general terms, proof of crime 

outside period not a constructive amendment); see United States v. Bryan, 483 F.2d 88, 
97 (3d Cir. 1973) (allegation of aiding and abetting and proof that defendant was a 
principal not a constructive amendment because legal nomenclature has no significance 
under federal statute). The Fifth Circuit appears to have adopted a similar approach 
without calling the variance a constructive amendment. See United States v. Prejean, 
494 F.2d 495, 497-98 (5th Cir. 1974) (conviction based on allegation of burglar}’ in 
violation of one statute and proof of burglary of a private residence in violation of 
another statute usurped function of grand jury and was invalid).

718. See DeMarrias v. United States, 487 F.2d 19, 21 (8th Cir. 1973) (per curiam).
719. See United States v. Goodrich, 493 F.2d 390, 394 (9th Cir. 1974); United States 

v. Arradondo, 483 F.2d 980, 983 (8th Cir. 1973), cert, denied, 415 U.S. 924 (1974).

Second Indictments. A grand jury may reindict an individual
for the same offense if jeopardy has not attached to the first indict
ment718 and if the defendant cannot show prejudice.719 However, 
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second indictments prompted by prosecutorial vindictiveness violate 
due process. Thus, in United States v. Gerard720 the Ninth Circuit 
dismissed as vindictive a count added to an indictment after the 
defendant withdrew a guilty plea.721 The Supreme Court in Black
ledge v. Perry722 similarly held that obtaining a felony indictment in 
response to the defendant’s appeal of a misdemeanor conviction for 
the same offense violates the due process clause of the fourteenth 
amendment.723 The Court reasoned that a realistic likelihood of 
vindictiveness exists in such circumstances and that a defendant mav be

720. 491 F.2d 1300 (9th Cir. 1974).
721. Id. at 1306. The court found valid the reindictment on the original counts. Id. 

The court stated that the possibility of vindictiveness required the Government to show 
a reason, related to events subsequent to the first indictment, for not initially including 
the additional count. Id. at 1304-07.

722. 417 U.S. 21 (1974).
723. Id. at 28; see U.S. Const, amend. XIV, § 1.
724. 417 U.S. at 28.
725. See Snow v. Oklahoma, 489 F.2d 278, 279 (10th Cir. 1973) (per curiam); 

Harris v. Estelle, 487 F.2d 1293, 1296 (5th Cir. 1974); Circuits Note: 1972-1973 Term 
496 & n.669.

726. 483 F.2d 778 (5th Cir. 1973).
727. Id. at 788. The court regarded the practice of incarcerating an untried defendant 

without judicial review of the grounds for incarceration “odious” and noted further that 
the practice prejudiced a defendant’s ability to prepare a defense while failing to 
promote any legitimate state interest. Id. at 787.

728. 494 F.2d 855 (2d Cir.), cert, denied, 417 U.S. 926 (1974).
729. Id. at 859.
730. Fed. R. Crim. P. 5(c).

✓ 
deterred from exercising his right to appeal.724

PRELIMINARY HEARING

While courts consistently have held that there is no constitutional 
right to a preliminary hearing,725 726 the Fifth Circuit this year in Pugh 
v. Rainwater720 held that the fourth and fourteenth amendments 
require that incarcerated defendants charged in state court pursuant 
to an information must be given, without unnecessary delay, a prelim
inary hearing to determine probable cause because the prosecuting 
attorney is not sufficiently detached to certify the existence of probable 
cause.727 The Second Circuit in Mayer v. Moeykens,728 presented with 
a similar challenge to a pretrial detention on a post-trial appeal, held 
that a defendant must seek a remedy prior to trial because his later 
incarceration results from his conviction, not from his arrest or pretrial 
detention.729 Rule 5(c) of the Federal Rules of Criminal Procedure 
grants to defendants charged with federal offenses the right to a 
preliminary hearing.730 However, the right terminates if an indictment
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or information is filed before the preliminary examination occurs, 
despite the defendant’s loss of a valuable discovery opportunity.731 

Courts have reached conflicting conclusions about whether a 
subsequent indictment for the same offense cures defects in a prelim
inary hearing. The Ninth Circuit, presented with the argument 
that a preliminary hearing was an empty pretense because of limita
tions placed on cross-examination, held that an indictment does cure 
defects in a prior preliminary hearing.732 The District of Columbia 
Circuit, on the other hand, held that a refusal to allow the defendant 
to examine an available and material witness at a preliminary hearing 
was not curable by a subsequent indictment.733 The court reasoned 
that precluding the defendant’s attorney from examining the witness 
denied the defendant his constitutional right to effective assistance 
of counsel at a preliminary hearing.734

731. Id.; see United States v. Anderson, 481 F.2d 685, 691-92 (4th Cir. 1973), aff’d 
on other grounds, 417 U.S. 211 (1974); United States v. Stith, 479 F.2d 
315, 317 (8th Cir.) (per curiam), cert, denied, 414 U.S. 845 (1973); Coleman v. 
Burnett, 477 F.2d 1187, 1199-1200 (D.C. Cir. 1973); Federal Magistrates Act § 303(a), 
18 U.S.C. § 3060(e) (1970). A right to a preliminary hearing ends once a grand jury 
acts because the object of a hearing is determination of probable cause, not discovery. 
See, e.g., United States v. King, 482 F.2d 768, 775 (D.C. Cir. 1973); United States v. 
Anderson, supra at 691; United States v. Stith, supra at 316-17; Coleman v. Burnett, 
supra.

732. See United States v. Walker, 491 F.2d 236, 238 (9th Cir. 1974).
733. See United States v. King, 482 F.2d 768, 775-76 (D.C. Cir. 1973).
734. Id. at 775; see Coleman v. Alabama, 399 U.S. 1, 7-10 (1970) (right to 

counsel at preliminary hearing). Although the remedy was left to the trial court, the 
appellate court suggested that the trial judge make the witness’s grand jury testimony 
available to defense counsel, arrange a voluntary interview between defense counsel and 
the witness, or allow defense counsel to depose the witness by written interrogatories. 
482 F.2d at 776, 777 n.65.

735. 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3568 (1970).
736. Id. § 3(a), 18 U.S.C. § 3146(a) (1970); see id., 18 U.S.C. § 3146(b) (1970) 

(standards). The Bail Reform Act of 1966 is in part incorporated by reference into 
rule 46 of the Federal Rules of Criminal Procedure and into rule 9 of the Federal Rules 
of Appellate Procedure. See Fed. R. Crim. P. 46; Fed. R. App. P. 9.

737. Bail Reform Act § 3, 18 U.S.C. § 3146 (1970).
738. See United States v. Marx, 485 F.2d 1179, 1184 (10th Cir. 1973), cert, denied, 

416 U.S. 986 (1974) (absent justification for delay, post-conviction appeal from trial 
court’s denial of bail untimely).

BAIL

The Bail Reform Act of 1966735 provides that a person charged with 
a noncapital offense be released on his personal recognizance or on 
an unsecured appearance bond unless a judicial officer determines 
that such a release will not reasonably assure the defendant’s ap
pearance at subsequent proceedings.736 The statute provides for a 
variety of conditions of release and requires that the least onerous 
be considered first.737 Review in a timely filed appeal738 of conditions
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of release may focus on the application of incorrect standards739 or 
abuse of discretion in the application of correct standards.740

739. See United States v. Edson, 487 F.2d 370, 372 (1st Cir. 1973) (should con
sider only defendant’s appearance, not state comity).

740. See, e.g., United States v. Rimka, — F.2d —, — (6th Cir. Mar. 28, 1974) (No. 
73-1759, at 4) (per curiam) (no abuse of discretion in failure to follow prosecutor’s 
promise concerning bail); United States v. Wright, 483 F.2d 1068, 1070 (4th Cir. 1973) 
(no abuse of discretion where court considered serious nature of narcotics evidence 
against defendant and ease of flight from Miami); United States v. Phillips, 482 F.2d 
191, 194 (8th Cir.), cert, denied, 414 U.S. 1114 (1973) (no abuse of discretion where 
defendant had been convicted of two felonies and faced another serious charge with 
heavy penalty).

741. Fed. R. Crim. P. 18; see U.S. Const, art. Ill, § 2; id. amend. VI. In conspiracy 
cases venue lies either where the agreement was made or in any jurisdiction in which an 
overt act in furtherance of the conspiracy occurred. See, e.g., Hyde v. United States, 
225 U.S. 347, 367 (1912) (attempt to bribe government official in District of Columbia); 
United States v. Overshon, 494 F.2d 894, 899 (8th Cir. 1974) (attempt to sell firearms); 
United States v. Strickland, 493 F.2d 182, 187 (5th Cir. 1974) (telephone calls); United 
States v. Barnard, 490 F.2d 907, 910 (9th Cir. 1973), cert, denied, 416 U.S. 959 
(1974) (refueling of plane and telephone calls). The Government has the burden of 
establishing the propriety of venue. See United States v. Overshon, supra at 899 (con
viction for offense committed near the border between two districts reversed because 
Government made no attempt to show exact site of offense). The Government must 
establish venue by a preponderance of the evidence. See United States v. Luton, 486 
F.2d 1021, 1023 (5th Cir. 1973), cert, denied, 417 U.S. 920 (1974) (strong 
evidence of purchase of unregistered firearm in district plus arrest near district 
sufficient); United States v. Aldridge, 484 F.2d 655, 659 (7th Cir. 1973) (location of 
home office in district raised strong inference that securities mail fraud initiated there). 
But see United States v. Brewer, 486 F.2d 507, 509 (10th Cir. 1973), cert, denied, 415 
U.S. 913 (1974) (in tax case prosecution must establish defendant’s residence beyond 
a reasonable doubt). Evidence may either be direct or circumstantial. See United 
States v. Luton, supra at 1023 (whole of evidence supports inference crime was com
mitted where venue was laid); United States v. Lee, 485 F.2d 41, 46 (4th Cir. 1973) 
(rebuttable presumption that forgery committed where forged instruments first found); 
United States v. Aldridge, supra at 659 (preparation of trust share certificates and 
maintenance of cash records and cancelled checks in home office permit inference of 
home office mailing).

A defendant may waive proper venue by failing to make a timely objection. United 
States v. Jackson, 482 F.2d 1167, 1179 (10th Cir. 1973) (dictum), cert, denied, 414 
U.S. 1159 (1974) (absent a reason for waiting until completion of trial, defendant must 
object before trial). A defendant also may waive the right to proper venue by written 
consent when he wishes to plead nolo contendere or guilty in the district in which he 
was arrested or is being held. Fed. R. Crim. P. 20; see Jackson v. United States, 489 
F.2d 695, 696 (1st Cir. 1974) (per curiam), cert, denied, 43 U.S.L.W. 3295 (U.S. 
Nov. 19, 1974) (technical noncompliance with rule 20, such as failure of government 
attorney to submit written approval, does not deprive court of jurisdiction).

VENUE

Rule 18 of the Federal Rules of Criminal Procedure implements 
the basic constitutional provisions governing venue by requiring 
prosecution in the district in which the offense was committed.741 
The location of the crime frequently is disputed when the defendant’s 
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actions extend over several districts. By federal statute, such con
tinuing offenses may be prosecuted in any district in which the 
offense was begun, continued, or completed.742 In United States v. 
Barnard743 the Ninth Circuit held that in the case of a continuing 
offense, plane flight through the airspace of a district establishes 
venue in that district.744

742. 18 U.S.C. § 3237(a) (1970); see, e.g., United States v. Polizzi, 500 F.2d 856, 
909-10 (9th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) 
(No. 74-322) (statute expressly provides that offense involving interstate commerce is 
continuing offense); United States v. Candella, 487 F.2d 1223, 1227-28 (2d Cir. 1973), 
cert, denied, 415 U.S. 977 (1974) (offense not complete until papers, prepared, executed, 
and delivered in one district, were conveyed to district where decision was made to 
supply funds); United States v. Slutzky, 487 F.2d 832, 839 (2d Cir. 1973), cert, denied, 
416 U.S. 937 (1974) (venue for tax evasion properly lies where false statement prepared 
and signed although it was received and filed elsewhere); United States v. Coppola, 486 
F.2d 882, 885-86 (10th Cir. 1973), cert, denied, 415 U.S. 948 (1974) (venue proper 
in Oklahoma although all acts inducing another to travel from Oklahoma to Rhode 
Island were perpetrated in Rhode Island and New York); United States v. Jackson, 482 
F.2d 882, 885-86 (10th Cir. 1973), cert, denied, 415 U.S. 948 (1974) (venue proper 
completed when heroin discovered in California en route from Thailand to Colorado; 
venue proper in Colorado). Aiding and abetting can be prosecuted in any district in 
which the substantive offense occurred. See United States v. Polizzi, supra at 909-10; 
United States v. Coppola, supra at 885-86.

743. 490 F.2d 907 (9th Cir. 1973), cert, denied, 416 U.S. 959 (1974).
744. Id. at 911-12.
745. Fed. R. Crim. P. 18. The Second Circuit in United States v. Fernandez found 

that to locate a trial far from the court’s headquarters, in a place unrelated to the crime, 
over the defendant’s objection, and apparently only for the judge’s convenience seemed 
to violate rule 18; the court would reverse, however, only on a showing of prejudice. 480 
F.2d 726, 730 (2d Cir. 1973).

746. Fed. R. Crim. P. 21(b); see United States v. Polizzi, 500 F.2d 856, 909-10 (9th 
Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322) 
(no abuse of discretion to require a greater showing of inconvenience as trial date nears). 
Mandamus will not lie to challenge a decision granting a change of venue pursuant to 
rule 21(b). See United States v. Griesa, 481 F.2d 276, 278 (2d Cir. 1973) (per 
curiam).

747. Fed. R. Crim. P. 21(a). Grant of the motion is within the trial judge’s discre
tion. See, e.g., United States v. Ringland, 497 F.2d 1250, 1252 (8th Cir. 1974); United 
States v. Jobe, 487 F.2d 268, 269 (10th Cir. 1973), cert, denied, 416 U.S. 955 (1974); 
United States v. Smaldone, 485 F.2d 1333, 1345-46 (10th Cir. 1973), cert, denied, 415 
U.S. 915 (1974); United States v. McNally, 485 F.2d 398, 402-03 (8th Cir. 1973), 
cert, denied, 415 U.S. 978 (1974).

The trial court must fix the place of trial within the district in 
which the offense was committed with due regard for the convenience 
of the defendant and the witnesses.745 Under rule 21 of the Federal 
Rules of Criminal Procedure, governing change of venue, a court has 
discretion, upon motion of the defendant, to grant a transfer to 
another district for the convenience of the parties and witnesses and 
in the interests of justice.746 A court must transfer a proceeding to 
another district when it is satisfied that there is “so great a prejudice 
against the defendant that he cannot obtain a fair and impartial 
trial.”747 In rule 21(a) motions, the issue of prejudice frequently 
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arises in relation to publicity.748 In United States v. McNally749 the 
Eighth Circuit found widespread adverse publicity alone an in
adequate basis for a change of venue; the court reasoned that whether 
a prospective juror has an opinion on the merits is immaterial if he 
can set it aside and render a verdict based on the evidence in court.750 
The Fourth Circuit in Wansley v. Slayton751 adopting a slightly dif
ferent approach, conceded that both pretrial publicity and its impact 
on the jury are relevant to rule 21(a) motions752 but held that to 
warrant a change of venue the publicity had to be “recent, widespread, 
and highly damaging to the defendant.”753 Absent media coverage 
creating “inherent prejudice,” the court had to examine the publicity’s 
impact on the jury.754

748. See, e.g., United States v. Ringland, 497 F.2d 1250, 1252 (8th Cir. 1974); 
United States v. Jobe, 487 F.2d 268, 269 (10th Cir. 1973), cert, denied, 416 U.S. 955 
(1974); United States v. McNally, 485 F.2d 398, 401-04 (8th Cir. 1973), cert, denied, 
415 U.S. 978 (1974). This term the prejudice issue also arose in two other contexts. 
See United States v. Smaldone, 485 F.2d 1333, 1345-46 (10th Cir. 1973), cert, denied, 
415 U.S. 915 (1974) (alleged prejudice due to defendant’s name being associated with 
crime and violence in the area); United States v. Brown, 484 F.2d 418, 423 (5th Cir.
1973) (security measures at trial).

749. 485 F.2d 398 (8th Cir. 1973), cert, denied, 415 U.S. 978 (1974).
750. Id. at 403; see, e.g., United States v. Ringland, 497 F.2d 1250, 1252 (8th Cir.

1974) (six veniremen who had read or heard about the case said they could be im
partial); United States v. Jobe, 487 F.2d 268, 269-70 (10th Cir. 1973), cert, denied, 416 
U.S. 955 (1974) (little prejudice discovered during jury selection); United States v. 
Woods, 486 F.2d 172, 174 (8th Cir. 1973) (only five jurors remembered reading any
thing; all believed they could weigh evidence impartially).

751. 487 F.2d 90 (4th Cir. 1973).
752. Id. at 92.
753. Id. at 93, quoting C. Wright, supra note 691, § 342, at 623.
754. Id. at 96; see Rideau v. Louisiana, 373 U.S. 723, 727 (1963) (televised con

fession). A change of venue was not warranted in Wansley because the possible preju
dicial publicity had occurred almost five years earlier, and the jury selected comprised 
only those who believed themselves to be impartial. 487 F.2d at 95-96.

755. Fed. R. Crim. P. 21(a); see United States v. Angiulo, 497 F.2d 440, 441 (1st 
Cir. 1974) (per curiam), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 22, 1974).

756. 497 F.2d 440 (1st Cir. 1974) (per curiam), cert, denied, 43 U.S.L.W. 3239 
(U.S. Oct. 22, 1974).

757. Id. at 440.
758. Id. at 441.

Once prejudice is established and necessitates a change of venue, 
the selection of the transfer district is within the judge’s discretion, 
regardless of whether the defendant specified a district in his 
motion.755 In United States v. Angiulo756 the defendant, requesting 
a venue change from Boston, alleged prejudicial publicity in New 
England.757 When the court ordered a change to Concord, New 
Hampshire, the defendant’s counsel orally withdrew his motion, but 
the court refused to rescind its order.758 Affirming, the First Circuit 
held that once the defendant moved for transfer, the location was 
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within the trial judge’s discretion, and that the lower court had not 
abused its discretion by refusing to permit withdrawal of the motion.759

759. Id.
760. U.S. Const, amend. VII; Fed. R. Crim. P. 17. See also Fed. R. Crim. P. 

15(a). If it appears that a material witness may be unable to attend and that his 
deposition is essential to prevent a failure of justice, the court may order a deposition 
upon the defendant’s motion. Id.; see United States v. Gonzalez, 488 F.2d 833, 838-39 
(2d Cir. 1973) (dictum) (within discretion to deny motion for deposition abroad of 
witness unwilling to expose himself to criminal liability, but better course is to grant 
motion). Section 3503 of title 18 of the United States Code allows any party to move 
under exceptional circumstances to have a witness deposed, but when the Government 
makes such a motion, the Attorney General or his designee must certify that the 
defendant is believed to have participated in organized criminal activities. 18 U.S.C. 
§ 3503 (1970). The certification is vulnerable only if the defendant shows that it was 
made in bad faith. See United States v. Carter, 493 F.2d 704, 708 (2d Cir. 1974). 
Because it grants the Government the right to depose witnesses, however, the statute 
may be open to constitutional chaPienge as a violation of the defendant’s sixth amendment 
right to confront witnesses against him. Id. at 709 (Waterman, J., concurring); United 
States v. Singleton, 460 F.2d 1148, 1156-57 & nn.2 & 3 (2d Cir. 1972) (Oakes, J., 
dissenting), cert, denied, 410 U.S. 984 (1973).

761. Fed. R. Crim. P. 17(b); see, e.g., United States v. Joyner, 494 F.2d 501, 507 
(5th Cir. 1974) (denial of request for subpoena of reputation witness within judge’s 
discretion absent showing of origin or locale of reputation); United States v. Rosa, 493 
F.2d 1191, 1194 (2d Cir. 1974) (denial where testimony only cumulative not error); 
United States v. Wyler, 487 F.2d 170, 173-74 (2d Cir. 1973) (refusal to subpoena CIA 
personnel when personnel director’s testimony established CIA did not employ those 
individuals not error where defendant vague as to witness’s potential evidence and aware 
witness might invoke fifth amendment); United States v. Romano, 482 F.2d 1183, 1195 
(5th Cir. 1973), cert, denied, 414 U.S. 1129 (1974) (cumulative or irrelevant testimony 
not necessary to an adequate defense); United States v. Lupino, 480 F.2d 720, 726 (8th 
Cir.), cert, denied, 414 U.S. 924 (1973) (testimony tending to show concerted effort 
by law enforcement agents to “get” defendant deemed irrelevant).

762. Fed. R. Crim. P. 17(b); cf. Glynn v. Donnelly, 485 F.2d 692, 694 (1st Cir. 
1973), cert, denied, 416 U.S. 957 (1974) (ex parte communications between judge and 
prosecutor not improper where purpose is to prove relevance of requested testimony).

763. 486 F.2d 498 (5th Cir. 1973), cert, denied, 417 U.S. 948 (1974).
764. Id. at 505-06.
765. Id. at 506. The court affirmed the conviction, however, because the defendant 

demonstrated no prejudice resulting from the prosecution’s presence. Id. at 507.

WITNESSES

A defendant’s right to compulsory process to obtain witnesses in 
his favor is granted by the sixth amendment and implemented by 
rule 17 of the Federal Rules of Criminal Procedure.760 Rule 17(b) 
provides that defendants unable to pay witness fees must be granted 
subpoenas upon a showing that the named witnesses are necessary 
to an adequate defense.701 762 The rule further allows defendants to 
file ex parte applications for subpoenas.702 In United States v. Meri
wether™3 764 the Government argued that the ex parte rule permits the 
Government to be present during the defendant’s application for 
subpoenas even though it may not participate.704 The Fifth Circuit 
disagreed, reasoning that the rule is intended to shield the defendant’s 
theory of defense, not to protect him from prosecutorial opposition.765
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The opposition of the United States to illegal entry of aliens reg
ularly presents the Ninth Circuit with conflicts between a defendant’s 
due process right to compel the attendance of witnesses and the 
government’s desire to return certain aliens to Mexico, beyond the 
subpoena powers of United States courts. In United States v. Mendez- 
Rodriguez,7™ where three of six aliens allegedly smuggled into the 
country by the defendant were returned to Mexico, the court declined 
to speculate about actual prejudice to the defendant and held that 
the government’s conduct in making the witnesses unavailable denied 
the defendant due process under the fifth amendment.766 767 In United 
States v. Tsutagawa768 the Ninth Circuit applied the rationale of 
Mendez-Rodriguez to find a denial of due process where the defendant 
was apprehended incident to a grand jury investigation of illegal 
importation of aliens.769 The Government argued that the return of 
the imported aliens was proper because the investigation was directed 
toward unknown defendants without definite witnesses and without 
definite charges. The court, however, reasoned that the return of 
the aliens was a denial of due process because the targets of the 
grand jury were sufficiently identifiable, the Government is not per
mitted to determine who will be a helpful witness for the accused, 
and the Government knew what law had been broken although 
charges had not yet been brought.770 In United States v. Carrillo- 
Frausto771 two juveniles voluntarily returned to Mexico after the 
magistrate refused to incarcerate them over the government’s ob
jection."2 The Ninth Circuit upheld the court’s release of alien wit
nesses as a proper exercise of discretio, distinguished the lower court’s 
action in this case from the prosecution’s action in Mendez-Rodriguez, 
and, further, found that the prosecution had not acted in bad faith 
since it had not released the juveniles.773

766. 450 F.2d 1 (9th Cir. 1971).
767. Id. at 5; U.S. Const, amend. V. This term, in United States v. Lomeli-Garnica, 

a man arrested with the defendant and detained in connection with a marijuana charge 
had later been released and allowed to return to Mexico voluntarily. 495 F.2d 313, 314 
(9th Cir. 1974). In rejecting the defendant’s argument that he had been denied 
compulsory process, the court distinguished Mendez-Rodriguez by finding a far more 
remote possibility of prejudice in this case. Id. The court noted that defense counsel 
had not attempted to interview the potential witness while he was incarcerated and that 
the witness had returned voluntarily to Mexico. Id. The court could not find that the 
Government had acted negligently or in bad faith. Id.

768. 500 F.2d 420 (9th Cir. 1974).
769. Id. at 422.
770. Id. at 422-23.
771. 500 F.2d 234 (9th Cir. 1974).
772. Id. at 235.
773. Id. at 235-36.
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DISCOVERY

Pretrial Discovery. A bill of particulars, governed by rule 7(f)
of the Federal Rules of Criminal Procedure, is intended to supply 
essential details omitted from an indictment so that a person charged 
can prepare adequately for trial and avoid prejudicial surprise.774 
The grant of a bill of particulars is within the trial judge’s discretion 
and is reversible only for an abuse of discretion resulting in prej
udice.775 A conspiracy indictment may state the elements of the 
crime with less particularity than may an indictment for a sub
stantive offense.776 In United States v. Perez777 the defendants, 

774. Fed. R. Crim. P. 7(f); see United States v. Anderson, 481 F.2d 685, 690-91 
(4th Cir. 1973), aff’d on other grounds, 417 U.S. 211 (1974); C. Wright, supra 
note 691, § 129, at 283. See also United States v. Schembari, 484 F.2d 931, 
934-35 (4th Cir. 1973) (purpose is to prepare for trial, minimize danger of surprise, 
and enable defendant to plead his acquittal or conviction in bar of another prosecution 
for the same offense).

A bill of particulars may not be used to obtain a detailed pretrial disclosure of the 
Government’s evidence. See United States v. Perez, 489 F.2d 51, 71 (5th Cir. 1973), 
cert, denied, 417 U.S. 945 (1974) (refusal to grant bill enumerating all overt acts of 
conspiracy upheld). At the trial court’s discretion, the Government may amend a bill 
of particulars at any time. See United States v. Perez, 489 F.2d 93, 95 (5th Cir. 1974) 
(no reversible error where Government increased, after trial commenced, amount of 
income defendant failed to report).

775. See, e.g., United States v. Baca, 494 F.2d 424, 426 (10th Cir. 1974) (specifica
tion in indictment of “at or near” the defendants’ homes sufficient; no abuse to deny bill 
of particulars); United States v. Verse, 490 F.2d 280, 281 (7th Cir. 1973), cert, denied, 
416 U.S. 989 (1974) (specificity in indictment for assault of prison guard precluded 
finding abuse of discretion); United States v. Perez, 489 F.2d 51, 71 (5th Cir. 1973), 
cert, denied, 417 U.S. 945 (1974) (because of prior holding that Government not 
limited to pleaded overt acts in proving conspiracy, court unconvinced by defendant’s 
claim of surprise by evidence at trial of additional overt acts); United States v. Eaton, 
485 F.2d 102, 108 (10th Cir. 1973) (no prejudice or surprise where indictment for bank 
robbery detailed); United States v. Schembari, 484 F.2d 931, 934-35 (4th Cir. 1973) 
(government’s voluntary disclosure of file precluded finding abuse); United States v. 
Smaldone, 484 F.2d 311, 320 (10th Cir. 1973), cert, denied, 415 U.S. 915 (1974) (no 
prejudice where unnamed conspirators unknown to Government and indictment 
adequately apprised defendant of factual transaction); United States v. Costello, 483 
F.2d 1366, 1368 (5th Cir. 1973) (per curiam) (failure to demonstrate need precluded 
showing abuse of discretion); United States v. Anderson, 481 F.2d 685, 691 (4th Cir. 
1973), aff’d on other grounds, 417 U.S. 211 (1974) (refusal of request for essentially 
all of government’s evidence not abuse of discretion, particularly since Govern
ment offered to provide more details if defendants would narrow inquiries, but defendants 
made no effort to do so). In United States v. Donatelli the defendant requested a 
specification of the place where he allegedly possessed counterfeit obligations. 484 F.2d 
505, 507 (1st Cir. 1973). The Government denied knowing the place even though it 
knew or should have known it. Id. Affirming the defendant’s conviction, the court 
concluded that it could find no specific prejudice, even though the government’s failure 
to disclose was improper and may have hampered trial preparation. Id. at 508. The 
court observed that if government misbehavior became a recurring problem, the court 
would contemplate creating a presumption of prejudice whenever the Government 
deliberately or negligently withheld information from a defendant after a specific 
request. Id. at 508 n.2.

776. See Wong Tai v. United States, 273 U.S. 77, 82 (1927).
777. 489 F.2d 51 (5th Cir. 1973), cert, denied, 417 U.S. 945 (1974).
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through a request for a bill of particulars, sought information about 
unlisted overt acts that the Government intended to prove at their 
conspiracy trial.778 The lower court found the motion evidentiary 
and denied it, but granted other discovery requests seeking informa
tion related to the overt acts.779 The Fifth Circuit held that in
formation obtained pursuant to the other discovery requests sufficiently 
apprised the defendants of the nature of the charges against them.780

778. Id. at 70.
779. Id.
780. Id.
781. Fed. R. Crim. P. 16(a), (b). In addition to material discoverable under the 

Federal Rules of Criminal Procedure, the prosecutor is under a duty to disclose prior to 
trial all material information favorable to the defense. Brady v. Maryland, 373 U.S. 
83, 87 (1963). Only prejudicial error is a ground for reversal. See United States v. 
Joyner, 494 F.2d 501, 507 (5th Cir. 1974) (no prejudice shown in allowing Government 
to use evidence first disclosed to defendant on day introduced); United States v. Owen, 
492 F.2d 1100, 1110 (5th Cir.), cert, denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) 
(defendant failed to allege specific prejudice in government’s noncompliance with 
discovery order). If the judge’s exercise of his discretion is initially questioned on 
appeal, the plain error rule applies. See United States v. Scriber, 499 (F.2d 1041, 
1047-48 (D.C. Cir. 1974) (no plain error in court’s failurt to impose sanctions for 
government’s failure to preserve photographic array).

782. See Virgin Islands v. Ruiz, 495 F.2d 1175, 1178-79 (3d Cir. 1974) (govern
ment’s withholding of statement because inadmissible under Miranda disapproved but 
court’s barring its use for impeachment precluded prejudice); United States v. Percevault, 
490 F.2d 126, 130-31 (2d Cir. 1974) (coconspirator’s admission, introduced at trial 
pursuant to vicarious admissions exception to the hearsay rule and used against defendant 
as if it were his own admission, not discoverable prior to trial as defendant’s own 
statement).

783. Fed. R. Crim. P. 16(a).
784. Id. 16(b); see United States v. Calles, — F.2d —, — (5th Cir. July 11, 1973) 

(No. 72-3195, at 11) (defendant had no right to examine his Immigration and 
Naturalization Bureau file where file contained nothing relevant to defense); United 
States v. Carter, 490 F.2d 1407 (4th Cir.) (No. 14,017, at 3) (unpublished opinion) 
(per curiam), cert, denied, 417 U.S. 933 (1974) (government field reports and FBI 
files submitted for in camera inspection correctly withheld from defendant); United 
States v. Pfingst, 490 F.2d 262, 274 n.14 (2d Cir. 1973), cert, denied, 417 U.S. 919 
(1974) (intra-office memos explicitly excluded); Jencks Act, 18 U.S.C. § 3500 (1970).

Rules 16(a) and (b) of the Federal Rules of Criminal Procedure 
provide for discovery by the defendant and place discovery within the 
trial judge’s discretion.781 Rule 16(a) allows the defendant to discover 
his own statements,782 including his recorded testimony before the 
grand jury, as well as the results of tests or examinations made in 
connection with the case.783 Rule 16(b) permits the defendant’s 
discovery of other books, papers, documents, tangible objects, or 
places, but specifically excludes from discovery “reports, memoranda, 
or other internal documents made by Government agents in connec
tion with the investigation or prosecution of the case,” except those 
discoverable under the Jencks Act.784
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Several cases this term dealt with the discovery of the results of 
tests.785 In United States v. Lore786 the Fifth Circuit, relying on the 
disclosure policy of rule 16, held that where destruction of evidence 
necessarily resulted from the method of scientific testing, the pre
ferred procedure, and the one to be followed in future cases, is to 
permit the defendant’s expert to participate in the test.787 When 
the results of the test and the substance tested are offered to the 
defense, however, denial of discovery of detailed laboratory findings 
and records of testing procedures is not an abuse of discretion.788

785. See United States v. Moody, 490 F.2d 866, 867 (5th Cir. 1974) (per curiam) 
(post-conviction request for copy of deposition of attendant psychiatrist refused on 
grounds of possible mental harm to defendant and immateriality to post-conviction 
proceedings); United States v. Morgan, 482 F.2d 786, 792 n.24 (D.C. Cir. 1973) 
(dictum) (abuse of discretion to refuse discovery of mental test report in order to 
prevent defendant from raising valid defenses).

786. 482 F.2d 213 (5th Cir.), cert, denied, 414 U.S. 1026 (1973).
787. Id. at 220. The court held that because the destruction was unintentional and 

the government expert was available for thorough cross-examination, the evidence 
resulting from the test was properly included. Id. at 219-20.

788. United States v. Smaldone, 484 F.2d 311, 320-21 (10th Cir. 1973), cert, denied, 
415 U.S. 915 (1974).

789. See United States v. Anderson, 481 F.2d 685, 693 (4th Cir. 1973), aff’d on 
other grounds, 417 U.S. 211 (1974).

790. Id. (denial not prejudicial due to public knowledge of some names and harass
ment of certain witnesses); see 18 U.S.C. § 3432 (1970); cf. United States v. Martin, 
489 F.2d 674, 676-77 (9th Cir. 1973), cert, denied, 417 U.S. 948 (1974) (govern
ment’s failure to record witness’s name not denial of due process where witness named 
at trial and defense made no effort to bring him to testify). See also United States v. 
Duhart, 496 F.2d 941, 943 (9th Cir. 1974) (whether witness list no longer required 
because of unconstitutionality of death penalty not answered because defendant not 
prejudiced by denial of witness list). Some cases do not mention under what rule the 
requests for witnesses’ names are being made. See United States v. Verse, 490 F.2d 
280, 281-82 (7th Cir. 1973) (denial not abuse of discretion or prejudicial error); 
United States v. Murphy, 480 F.2d 256, 259 (1st Cir. 1973) (no abuse of discretion 
where three of four witnesses were named in indictment).

791. 488 F.2d 170 (9th Cir. 1973).
792. Id. at 174.
793. Id. at 175; see Fed. R. Crim. P. 16(b), (e).

At least one circuit considers witnesses’ names discoverable under 
rule 16(b),789 although names are not available as of right except in 
capital cases.790 In United States v. Richter791 the Ninth Circuit 
suggested that while rule 16 does not apply specifically to witness 
discovery, it does provide guidance on the exercise of judicial discre
tion.792 To obtain a witness list, a defendant must show that the 
acquisition of the list is reasonable and is necessary to prepare prop
erly for trial, while the Government should have the opportunity 
to demonstrate need for a protective order.793

Rule 6(e) provides that proceedings before a grand jury may be 
disclosed at the court’s direction preliminary to or in connection 



1974] Circuits Note: Criminal 437

with a judicial proceeding.794 The Ninth Circuit this term held that 
pretrial disclosure of the grand jury testimony of trial witnesses is 
not required absent a showing of particularized need for the min
utes.795 Rule 6(e) also provides for disclosure, at the court’s discretion, 
upon a showing that grounds may exist for a motion to dismiss the 
indictment because of matters occurring before the grand jury.796 
However, denials of requests for grand jury minutes to determine 
whether the grand jury was serving a proper purpose797 and whether 
the indictment was based on hearsay798 were upheld this term.

794. Fed. R. Crim. P. 6(e). Use of rule 6(e) rather than rule 16(b) is ad
vantageous to the defendant because it avoids the reciprocal discovery procedures of 
rule 16(c). See Fed. R. Crim. P. 6(e), 16(c); C. Wright, supra note 691, § 108, at 
180-81. The Jencks Act provides for discovery of grand jury testimony of trial witnesses 
after their testimony at trial. 18 U.S.C. § 3500 (1970).

795. United States v. Thompson, 493 F.2d 305, 309 & n.4 (9th Cir. 1974), cert, denied 
3 U.S.L.W. 3209 (U.S. Oct. 15, 1974) see Dennis v. United States, 384 U.S. 855, 
869-70, 874-75 (1966).

796. Fed. R. Crim. P. 6(e).
797. See United States v. Reide, 494 F.2d 644, 647 (2d Cir. 1974) (per curiam) 

(grand jury need not return an indictment to be serving proper purpose; questions 
asked defendant could not be construed as building foundation for another case).

798. See United States v. Jett, 491 F.2d 1078, 1081-82 (1st Cir. 1974) (court prefers 
nonhearsay, but defendant not entitled to ascertain whether hearsay used); cf. United 
States v. Newcomb,‘488 F.2d 190, 192 (5th Cir. 1974) (per curiam) (defendant not 
entitled to litigate sufficiency of grand jury evidence).

799. Fed. R. Crim. P. 16(a)(2), (b), (c). See also In re Serra, 484 F.2d 947, 
947-48 (9th Cir. 1973) (contempt conviction affirmed against attorney who ordered 
psychiatrist to make no written report in order to avoid reciprocal discovery).

800. Donaldson v. United States, 400 U.S. 517, 533 (1971).
801. 400 U.S. 517 (1971).
802. Id. at 533. A summons can be issued to further a civil investigation if issued 

in good faith and prior to recommendation of criminal prosecution. Id. at 536; see 
United States v. Carter, 489 F.2d 413, 415 (5th Cir. 1973) (per curiam) (“John Doe” 
summons directed to tax return preparer for names, addresses, and social security 
numbers of clients upheld); United States v. Moore, 485 F.2d 1165, 1467 (5th Cir. 
1973) (that taxpayer on list of suspected narcotics violators does not mean sole purpose 
of investigation is criminal); United States v. Hickok, 481 F.2d 377, 379 (9th Cir. 
1973) (no support for allegation that administrative summons issued before criminal 
charges recommended used solely to develop criminal case); cf. United States v. 
Churchill, — F.2d —, — (1st Cir. Aug. 15, 1973) (No. 73-1098, at 4-5) (Small 
Business Administration legally entered bankruptcy proceeding for dual purpose of civil 
and criminal discovery).

Several methods of pretrial discovery are open to the Government. 
Rule 16(c) of the Federal Rules of Criminal Procedure provides that 
when a defendant has requested discovery under rule 16(a)(2) or 
(b), the court, upon the government’s motion, may condition the 
defendant’s discovery upon discovery by the Government.799 The 
Government also may discover material relevant to a criminal prosecu
tion in the course of civil proceedings.800 In Donaldson v. United 
States801 the Supreme Court observed that preventing the IRS from 
pursuing joint civil and criminal investigations and discovery would 
frustrate the investigatory powers granted the IRS by Congress.802 
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This term in United States v. Henry,™3 however, the Sixth Circuit 
found an abuse of process where the defendant was under indictment 
for narcotics violations and a summons was served on his attorney 
requesting testimony and records regarding the defendant’s civil tax 
liability.803 804 The court reasoned that the summons was solely for the 
purpose of criminal investigation because the defendant had not yet 
incurred civil liability for the period covered by the summons.805

803. 491 F.2d 702 (6th Cir. 1974).
804. Id. at 703.
805. Id. at 705.
806. 18 U.S.C. § 3500 (1970).
807. Id.; see, e.g., United States v. Caulton, 498 F.2d 412, 413-14 (6th Cir. 1974) 

(per curiam) (not entitled to full discovery of government’s file); United States v. 
Curran, 498 F.2d 30, 36 (9th Cir. 1974) (not entitled to discovery under Jencks Act at 
pretrial suppression hearing even though parties subsequently stipulated that the 
hearing was in fact the trial); United States v. Wisener, 494 F.2d 516, 517 (5th Cir. 
1974) (per curiam) (no Jencks Act request and no record indicating existence of Jencks 
Act material; denial of request for file upheld); United States v. Polesti, 489 F.2d 822, 
824 (7th Cir. 1973) (Jencks Act expressly disallows pretrial subpoena directed at 
investigative report of prospective government witness); United States v. McMillen, 
489 F.2d 229, 230 (7th Cir. 1972) (not entitled to statement of codefendant being 
called as a government witness until he testifies); United States v. Hodges, 489 F.2d 
212, 214 (5th Cir. 1973) (not entitled to Jencks Act discovery at probation revocation 
hearing); United States v. Biondo, 483 F.2d 635, 642 (8th Cir. 1973), cert, denied, 415 
U.S. 947 (1974) (no right to demand transcript of government interview of witness 
who did not testify at trial); United States v. Anderson, 481 F.2d 685, 693-94 (4th 
Cir. 1973), aff’d on other grounds, 417 U.S. 211 (1974) (not entitled to summary of 
grand jury testimony or any witness’s statement until after testimony on direct 
examination at trial).

808. Jencks Act, 18 U.S.C. § 3500(c) (1970); see, e.g., Brinlee v. United States, 496 
F.2d 351, 354 (8th Cir. 1974) (no basis for defendant’s participation in relevancy 
determination); United States v. Pennett, 496 F.2d 293, 297 (10th Cir. 1974) 
(defendant not entitled to full report because no prior direct testimony relating to 
deleted parts); United States v. Calles, — F.2d —, — (5th Cir. July 11, 1973) (No. 
72-3195, at 11) (court, in camera, found no statements of government witnesses in 
file).

809. See, e.g., United States v. Polizzi, 500 F.2d 856, 894 n.69 (9th Cir. 1974), 
petition for cert, filed, 43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322); United 
States v. Pennett, 496 F.2d 293, 298 (10th Cir. 1974); United States v. Clay, 495 F.2d 
700, 709-10 (7th Cir. 1974); United States v. Catalano, 491 F.2d 268, 274-75 (2d Cir. 
1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. Jones, 477 
F.2d 593 (4th Cir. 1973) (No. 72-1978) (unpublished opinion) (per curiam).

Discovery at Trial—The Jencks Act. The Jencks Act806 pro
vides that no statement or report of a prospective government witness’s 
testimony in possession of the Government shall be subject to dis
covery until the witness has testified on direct examination at trial.807 
When the Government contends that the statement or portions of it 
are not relevant, the trial court must examine the statement and ex
cise any irrelevant portions.808 The purpose of the Act is to allow 
defendants material for impeachment as well as to protect govern
ment files from unwarranted disclosure.809
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Whether an item is a statement as defined by the Act was a 
frequent source of controversy this term.810 In United States v. 
Pacheco811 an FBI agent recorded certain interviews with a witness 
and subsequently made notes from the recordings. The notes and 
tapes were then used to prepare reports that were disclosed to the 
defendant; the tapes were erased.812 The defendant argued that the 
Jencks Act required the Government either to retain the tapes or to 
prepare transcripts of them.813 The Fifth Circuit, rejecting the ar
gument, held that the tape recordings, like notes made during an 
investigation, were not statements within the scope of the Jencks 
Act after they had served the purpose of assisting in the preparation 
of the interview report.814

810. United States v. Polizzi, 500 F.2d 856, 894 (9th Cir. 1974), petition for cert, 
filed, 43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322) (written reports not signed, 
approved, or adopted by witness were not statements under Act); United States v. 
Scriber, 499 F.2d 1041, 1048 (D.C. Cir. 1974) (rough, investigative police notes of 
eyewitness descriptions not “substantially verbatim” statements within Act); United States 
v. Pennett, 496 F.2d 293, 298 (10th Cir. 1974) (defendant failed to show that “daily 
logs” of government agent were statements); United States v. Phillips, 482 F.2d 1355, 
1356-57 (9th Cir. 1973) (FBI receipts for payments for information are probably 
statements; nonproduction was harmless error); see Jencks Act, 18 U.S.C. § 3500(e) 
(1970). In United States v. Smaldone the Tenth Circuit considered whether a United 
States Attorney’s notes taken during an interview and occasionally read back to the 
witness to confirm their accuracy constituted a statement. 484 F.2d 311, 316 (10th 
Cir. 1973), cert, denied, 415 U.S. 915 (1974). The court held that the defendant 
failed to discharge his burden of showing that the notes constituted a statement because 
he relied solely on evidence of occasional reading back without even ascertaining 
whether the notes were substantially verbatim. Id. at 317.

811. 489 F.2d 554 (5th Cir. 1974), petition for cert, filed, 42 U.S.L.W. 3596 (U.S. 
Apr. 8, 1974) (No. 73-1510).

812. Id. at 565-66.
813. Id.
814. Id. at 566.
815. 18 U.S.C. § 3500(e) (1970). But cf. United States v. Anderson, 481 F.2d 685, 

692 (4th Cir. 1973), aff’d on other grounds, 417 U.S. 211 (1974) (dictum) (Govern
ment must make trial witness’s grand jury testimony available after direct testimony 
at trial only if defendant shows “particularized need”).

816. 483 F.2d 635 (8th Cir. 1973).
817. Id. at 641; see notes 598-607 supra and accompanying text.
818. Jencks Act, 18 U.S.C. § 3500(e) (1970).
819. 482 F.2d 807 (2d Cir.), cert, denied, 414 U.S. 1070 (1973).

Although the Jencks Act has expressly included grand jury testimony 
within its definition of “statement” since 1970, full discovery may 
not be possible.815 816 In United States v. Biondo818 the Eighth Circuit 
held that because there is no right to recordation of grand 
jury proceedings, selective recordation does not violate a defendant’s 
rights under the Act.817 The presentation to a grand jury of several 
key witnesses’ accounts through hearsay creates special problems 
because the Act allows discovery only of prior statements actually 
made or adopted by the witness.818 In United States v. Ramirez819 
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the Second Circuit indicated that a defendant nevertheless would be 
entitled to examine hearsay testimony before a grand jury.820 The 
First Circuit in United States v. Jett821 placed a narrower construction 
on the Act and held that giving the defendant the notes on which 
hearsay grand jury testimony has been based renders producing the 
actual testimony unnecessary.822 823

820. Id. at 813. The court noted that the Government should not be allowed to 
deprive a defendant of the right to impeach by using hearsay testimony before the 
grand jury. Id.

821. 491 F.2d 1078 (1st Cir. 1974).
822. Id. at 1082.
823. See, e.g., United States v. Colacurcio, 499 F.2d 1401, 1407 (9th Cir. 1974) 

(statement withheld consistent with those produced, therefore, useless to defense); 
United States v. Polizzi, 500 F.2d 856, 894 n.69 (9th Cir. 1974), petition for cert, filed, 
43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322) (surprise on cross-examination 
due to untimely disclosure not prejudicial because purpose of Act is to provide material 
for impeachment); United States v. Gill, 490 F.2d 233, 240 (7th Cir. 1973), cert, denied, 
417 U.S. 968 (1974) (no prejudice from government’s inadvertent omission of page 
where witness was recalled for cross-examination after page given to defendant).

824. 491 F.2d 1108 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 
1974).

825. Id. at 1119.
826. Id.
827. 489 F.2d 1181 (D.C. Cir. 1973).
828. Id. at 1190-91.
829. Id. at 1189, 1191; see Jencks Act, 18 U.S.C. § 3500 (1970); Fed. R. Crim. P. 

16(c); Proposed Fed. R. Evid. 612.
830. 489 F.2d at 1193 n.15, 1195.

The failure to reveal or untimely disclosure of Jencks Act material 
is often harmless error.828 In United States v. Pacelli,824 however, 
the Government inadvertently neglected to disclose a letter that 
showed the desperate” state of mind of the government’s key wit
ness after his perjury had caused a mistrial in a prior prosecution of 
the defendant and that falsely stated that the witness’s perjury had 
been unintentional.825 The court held that the lack of opportunity 
to impeach the key witness’s credibility with such powerful impeach
ing material mandated a new trial.826

In United States v. Wright827 the Government attempted in effect 
to modify the Jencks Act to allow government discovery of a defense 
witness’s testimony.828 The District of Columbia Circuit rejected the 
proposed extension as violative of the plain language of rule 16(c) 
of the Federal Rules of Criminal Procedure, rule 612 of the Proposed 
Federal Rules of Evidence, and the Jencks Act.829 The court stated 
further that the extension would violate the defendant’s fifth amend
ment right to compel the state to investigate its own case, find its 
own evidence, and prove its own facts.830
Identity and Availability of Informants. The prosecution
frequently must rely on tipsters and informants in criminal prosecu
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tions, especially in those for narcotics violations.831 To facilitate the 
government’s attempts to obtain information, courts developed a 
privilege enabling the Government to protect informants by guar
anteeing them anonymity.832 Inevitably, confrontations arose between 
the Government, which needed information, and the defendant, who 
needed to know the source and scope of the case against him, over 
whether informants should be permitted to remain anonymous. For 
years courts decided the issue in favor of the Government and the 
privilege;833 not until 1957 did the Supreme Court, in Roviaro v. 
United States,834 require the disclosure of an informant’s identity.835 836 
In Roviaro the Supreme Court held that despite the importance of 
the grant of anonymity for informants, the established privilege cannot 
stand where disclosure is essential to a fair trial or relevant and help
ful to the defendant’s case.83fi Disclosure of an informant’s identity 

831. See Roviaro v. United States, 353 U.S. 53, 56-57 (1957); id. at 66-67 (Clark, 
J., dissenting); McLawhorn v. North Carolina, 484 F.2d 1, 4 (4th Cir. 1973); Note, 
Extent of the Government’s Informer Privilege in Federal and Florida Criminal Cases, 
21 U. Fla. L. Rev. 218, 228 (1968).

832. In one of the earliest cases, the privilege was invoked to prevent the defendant 
from learning the identity of the person who had reported his smuggling operation to 
the authorities. Rex v. Akers, 170 Eng. Rep. 850 (K.B. 1790).

To obtain accurate information, the Government often must seek information from 
criminals and addicts whose usefulness depends on anonymity. See Roviaro v. United 
States, 353 U.S. 53, 67 (1957) (Clark, J., dissenting); United States v. Ferguson, 498 
F.2d 1001, 1004-05 (D.C. Cir. 1974); United States v. Clark, 482 F.2d 103, 104 (5th 
Cir. 1973); Comment, The Informer Privilege: What’s in a Name?, 64 J. Crim. L. 56, 
57 & n.17 (1973).

833. See Comment, The Informer’s Privilege in Criminal Cases, 1967 U. III. L.F. 
665, 666-67 (1967).

834. 353 U.S. 53 (1957).
835. Id. at 60-61. The Court previously had recognized that the privilege of non

disclosure was not absolute. See Scher v. United States, 305 U.S. 251, 254 (1938).
836. 353 U.S. at 60-61. The Court emphasized that its decision involved balancing 

the public interest in protecting the flow of information in criminal prosecutions with 
the defendant’s right to prepare a defense. Id. at 62.

Although the Court stressed the importance of informant disclosure to a fair trial, 
the decision was based not on the Constitution but on the Court’s supervisory power. 
See McCray v. Illinois, 386 U.S. 300, 309 (1966); 353 U.S. at 60-61. But see 
McLawhorn v. North Carolina, 484 F.2d 1, 5 (4th Cir. 1973) (failure to disclose 
informant’s identity denied defendant fundamental fairness guaranteed by fourteenth 
amendment). See also United States v. Barnes, 486 F.2d 776, 779-80 (8th Cir. 1973) 
(pretrial disclosure not required by sixth amendment right of confrontation); Phillips 
v. Cardwell, 482 F.2d 1348, 1349 (6th Cir. 1973) (per curiam) (Roviaro an exercise 
of Court’s supervisory power not applicable to the states).

Roviaro has not been extended to require informant disclosure at suppression hearings. 
See McCray v. Illinois, supra at 311; United States v. Poms, 484 F.2d 919, 922 (4th 
Cir. 1973) (per curiam) (information supplied by tipster justified protective search); 
Note, supra note 831, at 224-27. But cf. United States v. Magaddino, 496 F.2d 455, 
461 (2d Cir. 1973) (suppression hearing held because defendant alleged search warrants 
were based on information obtained through illegal electronic surveillance; indictment 
dismissed because Government refused to disclose identity of informant alleged to have 
provided information on which warrant was based).
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also may be required under the principles established in Brady v. 
Maryland.837

837. 373 U.S. 83, 86-87 (1963) (Government must disclose evidence favorable to 
defense); see United States v. DeVoe, 489 F.2d 158, 159-60 (5th Cir. 1973). In 
DeVoe the informant’s identity was not disclosed because the Government asserted prior 
to trial that the informant had no exculpatory information. However, the informant’s 
sworn statement, given after sentencing, exculpated the defendant. The Fifth Circuit 
ordered a remand. Id. See also United States v. Davis, 487 F.2d 1249, 1250-51 (5th 
Cir. 1973) (no prosecutorial misconduct or exculpatory evidence; neither Brady nor 
Roviaro applied).

838. See, e.g., United States v. Alexander, 495 F.2d 552, 553 (2d Cir. 1974) (per 
curiam) (since defendant had already conceded disposition to commit crime, disclosure 
would not have aided entrapment defense); United States v. Untiedt, 493 F.2d 1056, 
1060 (8th Cir. 1974) (likelihood that defendant knew informant’s identity precluded 
need for formal disclosure); United States v. Soles, 482 F.2d 105, 108-09 (2d Cir.), 
cert, denied, 414 U.S. 1027 (1973) (strong circumstantial evidence of guilt; 
disclosure request only a ploy to embarrass Government). Trial judges may 
employ in camera proceedings to determine whether disclosure should be ordered. 
See United States v. Untiedt, supra at 1060; United States v. Martinez, 487 F.2d 973, 
977 (10th Cir. 1973); United States v. Rawlinson, 487 F.2d 5, 7 (9th Cir. 1973), 
cert, denied, 94 S. Ct. 1579 (1974).

839. See McLawhorn v. North Carolina, 484 F.2d 1, 5 (4th Cir. 1973). See also 
Phillips v. Cardwell, 482 F.2d 1348, 1349 (6th Cir. 1973) (per curiam) (informant not 
witness to conspiracy even though participant in substantive transaction); United States 
v. Clark, 482 F.2d 103, 104 (5th Cir. 1973) (informant only introduced government 
agent to defendant).

840. See United States v. Barnes, 486 F.2d 776, 778-79 (8th Cir. 1973) (direct drug 
purchase); McLawhorn v. North Carolina, 484 F.2d 1, 7 (4th Cir. 1973) (informant 
and agent jointly purchased cocaine).

841. See United States v. Martinez, 487 F.2d 973, 974-75 (10th Cir. 1973) (dis
closure required when informant introduced agent to defendant and was only witness). 
But see United States v. Davis, 487 F.2d 1249, 1251 (5th Cir. 1973) (disclosure not 
required when informant only witness other than second government agent).

842. See, e.g., Roviaro v. United States, 353 U.S. 53, 63-64 (1957); United States 
v. Martinez, 487 F.2d 973, 976 (10th Cir. 1973); United States v. Barnes, 486 F.2d 
776, 778-79 & n.3 (8th Cir. 1973); McLawhorn v. North Carolina, 484 F.2d 1, 5 (4th 
Cir. 1973).

843. See United States v. Pearson, 483 F.2d 809, 811 (9th Cir. 1973) (defendant’s 
counsel knew an informant was involved but failed to move for disclosure); cf. 
McLawhorn v. North Carolina, 484 F.2d 1, 7-8 (4th Cir. 1973) (counsel failed to 
move for disclosure, but informal inquiries sufficed). Once disclosure has been 
ordered, the Government must identify the informant or the case will be dismissed. See 
United States v. Magaddino, 496 F.2d 455, 457 (2d Cir. 1973); United States v. 
Martinez, 487 F.2d 973, 977 (10th Cir. 1973).

Even when disclosure is ordered, the Government does not have an affirmative 
obligation to call its informant as a witness. See, e.g., United States v. Webster, 490 

Thus, disclosure need not be ordered unless it will be beneficial 
to the accused’s defense.838 Therefore, a court usually will not order 
disclosure where the informant is merely a tipster or is present during 
a criminal transaction.839 Where the informant is a direct participant 
in the transaction840 or the only witness,841 however, the disclosure 
of his identity often will be considered relevant and material to the 
defense.842 To compel disclosure, the defendant must specifically 
request it.843 While the Fourth Circuit has concluded that the de
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fendant need not articulate a precise need for the informant’s 
identity,844 several courts have required the defendant to demonstrate 
that the informant is the key to an entrapment defense.845

F.2d 435, 437 (8th Cir. 1974); United States v. Martin, 482 F.2d 202, 204 (8th Cir. 
1973); United States v. Williams, 481 F.2d 735, 737 (8th Cir.), cert, denied, 414 U.S. 
1026 (1973). Where the informant is scheduled to testify, the Government may not 
have to disclose the identity of the informant prior to trial, even if the defendant 
specifically requests disclosure. See United States v. Baca, 494 F.2d 424, 427 (10th 
Cir. 1974). Following the normal rule governing the disclosure of witness lists, the 
court in Baca stated that absent any statutory or constitutional requirement, the 
Government has no obligation to disclose the identities of its witnesses in any manner 
except in cases involving capital offenses. Id. The Government also may be able to 
delay disclosure until trial to protect the informant. See United States v. Ferguson, 
498 F.2d 1001, 1004 (D.C. Cir. 1974). The delay must be necessary, however. See 
United States v. Baum, 482 F.2d 1325, 1331 (2d Cir. 1973) (no need to conceal 
identity of informant in federal custody).

If the informant is used as a witness at trial, the prosecutor must reveal that he is a 
government informant. See United States v. Ott, 489 F.2d 872, 873 (7th Cir. 1973) 
(prosecutor misled court on witness’s informant status). If the informant is not called 
as a witness at trial, the court must guard against the introduction of hearsay concerning 
matters the informant may have related to authorities. See United States v. Perez, 493 
F.2d 1339, 1342-43 (10th Cir. 1973) (court disapproved use of government agent to 
relate testimony of informer).

844. McLawhorn v. North Carolina, 484 F.2d 1, 7 (4th Cir. 1973) (to require a 
specific claim would jeopardize the defendant’s right against self-incrimination).

845. See, e.g., United States v. Alexander, 495 F.2d 552, 553 (2d Cir. 1974) (per 
curiam); United States v. Untiedt, 493 F.2d 1056, 1060 (8th Cir. 1974); United States 
v. D’Amato, 493 F.2d 359, 366 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. 
Oct. 15, 1974); United States v. Sin Nagh Fong, 490 F.2d 527, 528-29 (9th Cir.) (per 
curiam), cert, denied, 417 U.S. 916 (1974).

846. See United States v. Super, 492 F.2d 319, 321 (2d Cir. 1974) (Government 
disclosed informant’s name but his whereabouts were unknown).

847. See, e.g., United States v. Jones, 492 F.2d 239, 241 (3d Cir. 1974) (Government 
made no effort to maintain contact with informant during six-month period between 
arrest and trial); United States v. Fancutt, 491 F.2d 312, 314 (10th Cir. 1974) (Govern
ment required to assist in making informant available); United States v. Williams, 488 
F.2d 788, 789-90 (10th Cir. 1973) (despite reasonable efforts, Government unable to 
produce informant); United States v. Leon, 487 F.2d 389, 392-93 (9th Cir. 1973), 
cert, denied, 417 U.S. 933 (1974) (Government failed to use reasonable efforts); 
United States v. Pollard, 483 F.2d 929, 931 (8th Cir. 1973), cert, denied, 414 U.S. 
1137 (1974) (Government genuinely unable to produce informant); United States v. 
Kitchen, 480 F.2d 1222, 1223 (8th Cir. 1973) (mem.) (Government must make 
reasonable effort). Under certain circumstances, disclosure of identity alone may be 
sufficient. See United States v. Super, 492 F.2d 319, 321-22 (2d Cir. 1974) (disclosure 
sufficient when informant’s information only cumulative and no request made for 
assistance in producing him); United States v. Sin Nagh Fong, 490 F.2d 527, 531-32 
(9th Cir.), cert, denied, 417 U.S. 916 (1974) (no affirmative duty to produce 
identified informant absent proof informant present during transaction).

Unfortunately, the mere identification of the informant may not 
help the defendant prepare for trial because he may not be able 
to locate the informant.846 In a logical extension of Roviaro, courts 
frequently have imposed on the Government a duty to make a reason
able effort to make the informant available to the defendant847 if 
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the defendant specifically requests the government’s assistance.848 
The Government’s failure to produce an informant will not result 
automatically in reversal; courts generally have ordered a hearing 
by the trial judge to determine whether the government’s efforts 
to locate the informant were reasonable.849 At that hearing, the 
burden falls on the Government to show that its efforts were reason
able.850

848. See United States v. Super, 492 F.2d 319, 321-22 (2d Cir. 1974); United States 
v. Williams, 488 F.2d 788, 789-90 (10th Cir. 1973).

849. See, e.g., United States v. Kitchen, 480 F.2d 1222, 1223 (8th Cir. 1973) 
(mem.); United States v. Pollard, 479 F.2d 310, 311 (8th Cir. 1973) (mem.), cert, 
denied, 414 U.S. 1137 (1974); United States v. Velarde-Villareal, 354 F.2d 9, 13 (9th 
Cir. 1965). But see United States v. Jones, 492 F.2d 239, 241-43 (3d Cir. 1974) 
(accumulation of errors; reversal and new trial granted); United States v. Leon, 487 
F.2d 389, 392-93 (9th Cir. 1973), cert, denied, 417 U.S. 933 (1974) (reversal and 
new trial granted).

850. See United States v. Kitchen, 488 F.2d 572, 573-74 & n.l (8th Cir. 1973) 
(per curiam); United States v. Barnes, 486 F.2d 776, 780 (8th Cir. 1973).

851. 486 F.2d 776 (8th Cir. 1973).
852. Id. at 778-79, 780.
853. 498 F.2d 1001 (D.C. Cir. 1974).
854. Id. at 1004. The Government argued that the informant would be endangered 

if his identity were disclosed prior to trial. Id.; see note 843 supra.
855. 498 F.2d at 1004.
856. Id. at 1003.
857. Id. at 1004-06. The majority in Ferguson noted in support of its decision that 

the trial judge was satisfied with government efforts to produce the informant, that other 
witnesses were available, and that there was no showing that the informant’s testimony 
would have helped the defense. Id. at 1006. Chief Judge Bazelon vigorously dissented, 
emphasizing that the Government has a duty not to lose evidence, including informants, 
under its exclusive control. Id. at 1011 & n.3 (Bazelon, C.J., dissenting).

In United States v. Barnes851 the Eighth Circuit concluded that since 
the informant was an active participant in the heroin purchase, the 
Government had to make a reasonable effort to produce the informant 
for a pretrial interview.852 The District of Columbia Circuit has not 
enforced the government’s duty so strictly. In United States v. 
Ferguson*53 the trial court denied the defendant’s disclosure request 
because the Government promised to identify and produce the in
formant at trial.854 Ten days before trial, however, the Government, 
while identifying the informant, admitted that it had lost touch 
with him.855 Although the informant was a direct participant in the 
drug transaction, the trial court denied the defense motion to dismiss, 
and Ferguson was convicted.856 The court of appeals decided that 
the disclosure of the informant’s identity was sufficient to satisfy the 
government’s obligation.857

SEVERANCE

Misjoinder. Offenses may be joined under rule 8(a) of the
Federal Rules of Criminal Procedure if the offenses charged are based 
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on the same act or transaction, based on more than one act or transac
tion either connected or constituting parts of a common scheme or 
plan, or based on acts of the same or similar character.858 Defendants 
may be joined under rule 8(b) only if they are charged with participa
tion in the “same act or transaction” or in the same “series of acts or 
transactions.”859 Rule 8(b)’s omission of joinder of defendants based 
on acts of the same or similar character recognizes the inherently 
prejudicial nature of such joinder.860

858. Fed. R. Crim. P. 8(a); see United States v. Zouras, 497 F.2d 1115, 1122 (7th 
Cir. 1974) (per curiam) (counts constituted part of one scheme to operate a prostitution 
ring); United States v. Roe, 495 F.2d 600, 604 (10th Cir. 1974) (counts alleging 
violation of National Firearms Act and interstate transportation of firearms arose out of 
same incident); United States v. Pacente, 490 F.2d 661, 663 (7th Cir. 1973), cert, 
denied, 43 U.S.L.W. 3330 (U.S. Dec. 10, 1974) (extortion and false declaration before 
grand jury about extortion connected); United States v. Meriwether, 486 F.2d 498, 504 
(5th Cir. 1973), cert, denied, 417 U.S. 948 (1974) (counts of violations of same tax 
statute in three consecutive years); United States v. Williamson, 482 F.2d 508, 511 
(5th Cir. 1973) (charges of unlawful distribution of drugs and of assault of or 
interference with officers arose out of single transaction); United States v. Van Scoy, 
482 F.2d 347, 349 (10th Cir. 1973) (proper to join participation in bank robbery with 
accessory after fact). See generally Note, Joint and Single Trials Under Rules 8 and 14 
of the Federal Rules of Criminal Procedure, 74 Yale L.J. 553 (1965).

859. Fed. R. Crim. P. 8(b); see United States v. Heck, 499 F.2d 778, 789 (9th Cir. 
1974) (joinder of defendants charged with conspiracy and defendants charged with 
substantive counts); United States v. Somers, 496 F.2d 723, 730 (3d Cir. 1974) (if 
conspiracy count charged in good faith, joinder with defendants charged with substantive 
counts proper); United States v. Perez, 489 F.2d 51, 64 (5th Cir. 1973), cert, denied, 
417 U.S. 945 (1974) (complexity does not prevent joinder where all defendants part 
of common scheme); United States v. Reynolds, 489 F.2d 4, 6 (6th Cir. 1973), cert, 
denied, 416 U.S. 988 (1974) (reversal for misjoinder as to one defendant charged in 
two counts unrelated to other two counts against other defendant); United States v. 
Roell, 487 F.2d 395 (8th Cir. 1973) (two defendants involved in same transaction 
since one handed cocaine to other; no need to charge all defendants in each count).

860. See United States v. Bova, 493 F.2d 33, 35-36 (5th Cir. 1974); Fed. R. Crim. P. 
8(b). Misjoinder of either offenses or defendants is generally viewed as inherently 
prejudicial. See United States v. Bova, supra, citing McElroy v. United States, 164 U.S. 
76, 81 (1896). The Second Circuit, however, this term reaffirmed the minority view 
in United States v. Weiss, where a difficult joinder question was not decided because 
of the defendant’s failure to show prejudice. 491 F.2d 460, 467 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3209 (U.S. Oct. 15, 1974); cf. United States v. Jenkins, 496 
F.2d 57, 76 (2d Cir. 1974) (although trials of adult and juvenile defendants not 
properly consolidated, no prejudice to juvenile who failed to exercise right to juvenile 
proceeding). The defendant must move for severance; a misjoinder issue may not 
be raised for the first time on appeal. See United States v. Bova, supra at 37; United 
Sattes v. Russo, 480 F.2d 1228, 1238 (6th Cir. 1973), cert, denied, 414 U.S. 1157 
(1974).

861. 493 F.2d 1124 (7th Cir. 1974) (per curiam), cert, denied, 417 U.S. 976 
(1974).

862. Id. at 1158-59; see Travel Act, 18 U.S.C. § 1952 (1970); Mail Fraud Act, 18 
U.S.C. § 1341 (1970).

Tests for proper joinder of offenses differ according to the basis 
for joinder. In United States c. Isaacs861 an indictment alleged that 
perjury, conspiracy, Travel Act, and mail fraud violations all arose 
out of a common plan to influence horse racing regulations.862 The 
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Seventh Circuit held that evidence relating the charges to the horse 
racing industry sufficed to establish that the offenses were connected.863 
Where two offenses are joined because they are acts of the “same or 
similar character,” however, the facts surrounding the offenses must 
show a reasonable probability that the same person committed both 
crimes.864 Concurrence of unusual and distinctive modi operandi 
would establish that probability.865

863. 493 F.2d at 1159; see United States v. Zouras, 497 F.2d 1115, 1121-22 (7th 
Cir. 1974) (key witness’s testimony in Mann Act and extortion prosecution provided 
sufficient evidentiary overlap for joinder); United States v. Pacente, 490 F.2d 661, 663 
(7th Cir. 1973), cert, denied, 43 U.S.L.W. 3330 (U.S. Dec. 12, 1974) (joinder proper 
where same evidence proved extortion and false declaration).

864. See United States v. Adams, 481 F.2d 1099, 1100 (D.C. Cir. 1973) (per 
curiam), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 21, 1974).

865. See id.
866. 493 F.2d 33 (5th Cir. 1974).
867. Id. at 37; see United States v. Russo, 480 F.2d 1228, 1237-38 (6th Cir. 1973), 

cert, denied, 414 U.S. 1157 (1974) (joinder of defendants not improper solely because 
guilt subsequently found on separate counts and no joint guilt found on any count; 
indictment charged series of acts in furtherance of single scheme). But see United 
States v. Martinez, 479 F.2d 824, 827-28 (1st Cir. 1973) (joinder proper where 
codefendants charged with two heroin sales on separate dates at same address but 
appellant charged only with second sale).

868. 479 F.2d 824 (1st Cir. 1973).
869. Id. at 828.
870. Id .; see Fed. R. Crim. P. 8(b). The court reasoned that an indictment properly 

returned does not become insufficient because a codefendant later pleads guilty or flees 
but noted that unavailability of a codefendant may warrant consideration in a rule 14 
motion for severance on prejudice grounds. 479 F.2d at 828; see Fed. R. Crim. P. 14.

871. Fed. R. Crim. P. 8, 14. See generally Note, supra note 858. The mere 
possibility that separate trials would present a better chance of acquittal does not 
establish prejudice. See, e.g., United States v. Leonard, 494 F.2d 955, 965-66 (D.C. 
Cir. 1974); United States v. Green, 494 F.2d 820, 829 (5th Cir. 1974); United States 

Joinders of defendants were challenged this term for lack of a 
“series” of transactions and for nonparticipation at trial by a joined 
defendant. In United States v. Bova866 the Fifth Circuit upheld 
the former challenge because the indictment charged the codefendant 
with a second, separate sale of heroin in which the appellant de
fendant was not involved.867 The defendant in United States v. 
Martinez868 argued that joinder of defendants was improper because 
Martinez’s codefendants, who had escaped, did not participate in the 
trial and because the presumptive benefits to the Government of joinder 
therefore evaporated.869 The court rejected lack of benefit to the 
Government as a criterion for misjoinder even though government 
benefit is part of the rationale underlying rule 8(b).870

Prejudicial Joinder. Rule 8 provides for severance of improp
erly joined counts or defendants, and rule 14 allows the court to sever 
counts that are joined properly but nevertheless prejudice the de
fendant.871 Courts generally view improper joinder as inherently 
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prejudicial, mandating the grant of a rule 8 motion for severance.872 
The grant of a severance or other relief under rule 14 is discretion
ary.873

v. Isaacs, 493 F.2d 1124, 1160 (7th Cir. 1974) (per curiam), cert, denied, 417 U.S. 976 
(1974). Rule 14 motions rarely are granted. See United States v. Perez, 489 
F.2d 51, 65 (5th Cir. 1973), cert, denied, 417 U.S. 945 (1974); United States 
v. Nakaladski, 481 F.2d 289, 301 (5th Cir.), cert, denied, 414 U.S. 1064 (1973). 
The objection to joinder may be waived. See United States v. Gill, 490 F.2d 233, 239 
(7th Cir. 1973), cert, denied, 417 U.S. 968 (1974) (objection to joinder of counts 
waived by defendants’ motion requesting separate trials on joined offenses); 
United States v. Jones, 477 F.2d 993 (4th Cir. 1973) (No. 72-1978, at 2-5) (un- 
published opinion) (per curiam) (objection waived if not timely raised).

872. See note 860 supra.
873. See, e.g., United States v. Polizzi, 500 F.2d 856, 909-10 (9th Cir. 1974), 

petition for cert, filed, 43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322); United 
States v. Isaacs, 493 F.2d 1124, 1160 (7th Cir.) (per curiam), cert, denied, 417 
U.S. 976 (1974); United States v. Perez, 489 F.2d 51, 65 (5th Cir. 1973), cert, denied, 
417 U.S. 945 (1974). At least one circuit will reverse only on a showing of prejudice 
resulting in denial of a fair trial. See United States v. Martinez, 486 F.2d 15, 22 (5th 
Cir. 1973); United States v. Nakaladski, 481 F.2d 289, 301-02 (5th Cir.), cert, denied, 
414 U.S. 1064 (1973).

Under rule 14, the court may grant severance or “whatever relief justice requires.” 
Fed. R. Crim. P. 14. Instructions limiting the evidence to a particular count or 
defendant often are sufficient to cure defects in joinder. See, e.g., United States v. 
Baker, 495 F.2d 1370 (4th Cir. 1974) (No. 73-1771, at 3-4) (unpublished opinion) 
(per curiam); United States v. Barrera, 486 F.2d 333, 339 (2d Cir. 1973), cert, denied, 
416 U.S. 940 (1974); United States v. Earley, 482 F.2d 53, 58-59 (10th Cir. 1973), 
cert, denied, 414 U.S. 1111 (1974). But see United States v. Butler, 494 F.2d 1246, 
1256-57 (10th Cir. 1974) (instructions did not provide adequate protection where 
prosecution alleged one 23-member conspiracy and proved at least three); United States 
v. Pacente, 490 F.2d 661, 665 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3330 (U.S. 
Dec. 10, 1974) (instructions did not cure prejudice resulting from joinder of perjury 
count with substantive count).

874. See, e.g., Brinlee v. United States, 496 F.2d 351, 354-55 (8th Cir. 1974); 
United States v. Roe, 495 F.2d 600, 604 (10th Cir. 1974); United States v. Joyner, 
492 F.2d 650, 653-54 (D.C. Cir. 1974) (per curiam); United States v. Williamson, 482 
F.2d 508, 511-12 (5th Cir. 1973).

875. See, e.g., United States v. Zouras, 497 F.2d 1115, 1122 (7th Cir. 1974) (per 
curiam); United States v. Pacheco, 489 F.2d 554, 560-61 (5th Cir. 1974), petition for 
cert, filed, 42 U.S.L.W. 3546 (U.S. May 8, 1974) (No. 73-1510); United States v. 
Meriwether, 486 F.2d 498, 504 (5th Cir. 1973), cert, denied, 417 U.S. 948 (1974).

876. See United States v. Roe, 495 F.2d 600, 603-04 (10th Cir. 1974); United 
States v. Williamson, 482 F.2d 508, 512 (5th Cir. 1973); C. Wright, supra note 691, 
& 299 al 4T7

877. 490 F.2d 661 (7th Cir. 1973).

Frequently, defendants argue that a proper joinder of offenses is 
prejudicial because the evidence has a cumulative effect,874 because 
evidence that would be inadmissible in a trial on one offense is ad
missible in a trial on another offense and may be used improperly 
to convict in a joint trial,875 or because the defendant wishes to 
testify in his own defense on one charge but not on another.876 877 
Prejudice may be created in other ways as well. In United States v. 
Pacente*77 a panel of the Seventh Circuit held that joinder of a
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perjury count with a substantive count required severance.878 The 
court noted that the joinder tended to shift to the defendant the 
burden of proof on the perjury charge.879 The court also reasoned 
that the defendant would be impeached as soon as he took the stand 
as a result of the petit jurors’ knowledge that the grand jurors be
lieved the defendant lied to them.880 A different panel of the Sev
enth Circuit in United States v. Isaacs881 refused to reverse a joinder 
of perjury with 18 other counts and attempted to distinguish Pacente. 
The court observed that the joinder did not shift the burden of proof 
because there were other charges involving deceitful conduct, and 
that any cumulative evidence problem was minimized by the number 
of other counts.882 883 * * * *

878. Id. at 663-66.
879. Id. at 664.
880. Id.
881. 493 F.2d 1124 (7th Cir.) (per curiam), cert, denied, 417 U.S. 976 (1974).
882. Id. at 1160. While the majority opinion simply stated that the majority 

disagreed with Pacente to the extent that Pacente and Isaacs were in conflict, the 
minority, concurring on the severance issue, noted that the panel had agreed that 
Pacente is bad law. Id.; id. at 1169 (Johnsen, J., concurring and dissenting).

883. The claim that joinder of defendants creates prejudice arises frequently in 
conspiracy cases, where it generally is held that a joint trial is appropriate. See, e.g., 
United States v. Polizzi, 500 F.2d 856, 909-10 (9th Cir. 1974); petition for cert, filed, 
43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322); United States v. Perez, 489 
F.2d 51, 65 (5th Cir. 1973), cert, denied, 417 U.S. 945 (1974); United States v. 
Hutchinson, 488 F.2d 484, 492 (8th Cir. 1973). The trial court often can take steps 
to avoid potential prejudice. See, e.g., United States v. Polizzi, supra at 872 n.12
(admonishments during voir dire and instructions sufficient); United States v. Perez, 
supra at 66 & n.29, 67 (instructions adequate); United States v. Bynum, 485 F.2d 490, 
498-99 (2d Cir. 1973), vacated and remanded on other grounds, 417 U.S. 903 (1974) 
(judge’s careful marshalling of evidence clarified that participation was to be deter
mined by each defendant’s actions). But see United States v. Butler, 494 F.2d 1246, 
1256-57 (10th Cir. 1974) (possibility that defendant’s guilt was confused with that 
of co-defendants too great to be cured by instructions).

A prejudice claim also arises when an indictment does not name each defendant in 
all counts, but any prejudice usually is cured by instructions. See United States v. 
Isaacs, 493 F.2d 1124, 1160 (7th Cir.) (per curiam), cert, denied, 417 U.S. 976 
(1974); United States v. Hamilton, 492 F.2d 1110, 1113 (5th Cir. 1974).

Introduction of a codefendant’s prior criminal record also may evoke a claim of 
prejudice. See United States v. Perez, supra at 67 (argument generally rejected even 
if prior convictions were for similar offenses); United States v. Eaton, 485 F.2d 102,
107 (10th Cir. 1973) (reference to codefendants as “on parole” not prejudicial).

The defendant may claim prejudice from the presentation of substantially more 
evidence against a codefendant. The Second and the District of Columbia Circuits will 
recognize such a claim, where appropriate, but the Third and Fourth Circuits will not. 
Compare United States v. Jenkins, 496 F.2d 57, 70-71 (2d Cir. 1974) (no prejudice 
where evidence against defendant also strong) and United States v. Leonard, 494 F.2d 
955, 966 (D.C. Cir. 1974) (no prejudice where disparity in quantity and quality of

Joinder of defendants most often is alleged to be prejudicial be
cause evidence unrelated to the complaining defendant’s offense may 
have a cumulative or confusing effect888 because the defendants’ de
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fenses conflict,884 because a codefendant could give exculpatory 
testimony but refuses to testify at his own trial,885 or because a co
defendant’s inculpatory statements are admitted.886 In Bruton v.

evidence not substantial) and United States v. Heinlein, 490 F.2d 725, 737-38 (D.C. 
Cir. 1973) (no prejudice where evidence against codefendant, even if far more 
damaging, would have been admissible against defendant in separate trial under felony 
murder doctrine) with United States v. Somers, 496 F.2d 723, 730 (3d Cir. 1974) 
(argument without legal significance; primary consideration is ability of jury to compart
mentalize evidence) and United States v. Baker, 495 F.2d 1370 (4th Cir. 1974) (No. 
73-1771, at 3) (unpublished opinion) (per curiam) (well settled that defendant not 
entitled to severance merely because more damaging evidence against codefendant).

884. See Grech v. Wainwright, 492 F.2d 747, 749 (5th Cir. 1974) (neither 
defendant’s assertion of absence from scene of crime implicated other defendant; claims 
not antagonistic); United States v. Johnson, 478 F.2d 1129, 1131-32 (5th Cir. 1973) 
(severance required where defendant’s theory completely antagonistic to codefendant’s 
and codefendant’s confession directly incriminated defendant). Conflict, without 
prejudice, does not justify severance. See, e.g., United States v. Jenkins, 496 F.2d 57, 
68 (2d Cir. 1974) (mere inconsistency in defenses not ground for severance if there 
is evidentiary basis to decide each defendant’s case separately); United States v. 
Leonard, 494 F.2d 955, 966-67 (D.C. Cir. 1974) (conflicting defenses but substantial 
independent evidence of each defendant’s guilt and no serious danger jury would seize 
on conflict as dispositive of guilt); United States v. Gant, 487 F.2d 30, 33-35 (10th 
Cir. 1973), cert, denied, 416 U.S. 941 (1974) (no severance required where conclusory 
motion on conflicting defenses disclosed no details of codefendant’s intended testimony). 
Generally, a court will sustain a claim of prejudice based on a defendant’s desire to 
comment on a codefendant’s failure to testify only where defense theories are mutually 
exclusive. See, e.g., United States v. Somers, 496 F.2d 723, 731 (3d Cir. 1974) (no 
allegation of exclusivity or demonstration of prejudice from defendant’s inability to 
comment on codefendant’s failure to testify); United States v. Allende, 486 F.2d 1351, 
1355 (9th Cir. 1973) (comments on codefendants’ failure to testify would have tended 
to convict them but not to diminish case against defendant); United States v. 
Lemonakis, 485 F.2d 941, 952 (D.C. Cir. 1973), cert, denied, 415 U.S. 941 (1974) 
(defenses insufficiently antagonistic); United States v. White, 482 F.2d 485, 488 (4th 
Cir. 1973), cert, denied, 415 U.S. 941 (1974) (nonconflicting alibi defenses insufficient); 
United States v. Nakaladski, 481 F.2d 289, 302 (5th Cir.), cert, denied, 414 U.S. 1964 
(1973) (defense theories not mutually exclusive).

885. See United States v. Martinez, 486 F.2d 15, 22-23 (5th Cir.), cert, denied, 415 
U.S. 937 (1973) (severance required where defendant prejudiced without codefendant’s 
exculpatory testimony). Absent a showing that testimony deemed exculpatory by the 
defendant will be forthcoming, most courts deny severance. See, e.g., United States v. 
Donner, 497 F.2d 184, 195 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3330 (U.S. 
Dec. 10, 1974); United States v. Somers, 496 F.2d 723, 731 (3d Cir. 1974); United 
States v. Nakaladski, 481 F.2d 289, 301 (5th Cir.), cert, denied, 414 U.S. 1964 
(1973); United States v. Bumatay, 480 F.2d 1012, 1013-14 (9th Cir. 1973) (per 
curiam). Even with such a showing, a court may find the testimony not exculpatory 
or its omission not prejudicial. See United States v. Wyler, 487 F.2d 170, 173 (2d 
Cir. 1973) (no prejudice from exclusion); United States v. Ellsworth, 481 F.2d 864, 
870 (9th Cir.), cert, denied, 414 U.S. 1041 (1973) (testimony corroborative rather 
than exculpatory).

886. See, e.g., United States v. Eastwood, 489 F.2d 818, 822 (5th Cir. 1974) (per 
curiam) (codefendant’s entrapment defense alone insufficient to require reversal; must 
show abuse of discretion); United States v. Barrera, 486 F.2d 333, 339 (2d Cir. 1973), 
cert, denied, 416 U.S. 940 (1974) (no prejudice even though codefendant’s insanity 
defense assumed truth of government’s allegations); Olds v. Neil, 482 F.2d 301, 303 
(6th Cir.), cert, denied, 414 U.S. 1113 (1973) (no prejudice where defendant no more 
implicated by codefendant’s confession than by own repudiated confession); United
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United States* 887 the Supreme Court held that when a codefendant 
did not take the stand, the introduction of his confession, if it im
plicated the defendant, violated the defendant’s right of con
frontation.888

states V. Earley, 482 F.2d 53, 58 (10th Cir.), cert, denied, 414 U.S. 1111 (1973) 
(no prejudice where court informed jury of codefendant’s guilty plea but gave 
cautionary instructions); United States v. Ellsworth, 481 F.2d 864, 871 (9th Cir.), 
cert, denied, 414 U.S. 1041 (1973) (because of limiting instructions, codefendant’s 
entrapment defense did not prejudice any other defendant); United States v. Clark, 
480 F2.d 1249, 1253 (5th Cir.), cert, denied, 414 U.S. 978 (1973) (no prejudice where 
codefendant gave testimony exculpating defendant but was impeached by his letter 
implicating defendant).

Defendants occasionally assert that joinder of parties causes prejudice for reasons 
other than confusion, conflicting strategy, need for exculpatory statements, or avoidance 
of inculpatory statements. See, e.g., United States v. Joyce, 499 F.2d 9, 21 (7th Cir. 
1974), cert, denied, 43 U.S.L.W. 3306 (U.S. Nov. 26, 1974) (two defendants requested 
bench trial while one insisted on jury trial); United States v. Jenkins, 496 F.2d 57, 70 
(2d Cir. 1974) (inability to present hearsay); Bernstein v. Travia, 495 F.2d 1180, 
1182 (2d Cir. 1974) (request based on ill health); United States v. Joyner, 492 F.2d 
650, 654 (D.C. Cir. 1974) (misbehavior of codefendant before jury); United States 
v. Henderson, 489 F.2d 802, 805-06 (5th Cir. 1973), cert, denied, 417 U.S. 913 (1974) 
(codefendant’s introduction of photographs where defendant tactically could not intro
duce his own); United States v. Allende, 486 F.2d 1351, 1354 (9th Cir. 1973) (un
availability of impeachment of codefendant by cross-examination on misconduct not 
resulting in a felony conviction); United States v. Smaldone, 485 F.2d 1333, 1345 (10th 
Cir. 1973), cert, denied, 416 U.S. 936 (1974) (jury’s inability to afford each defendant 
an independent determination of guilt or innocent).

887. 391 U.S. 123 (1968).
888. Id. at 127-28; see, e.g., United States v. Baker, 495 F.2d 1370 (4th Cir. 1974) 

(No. 73-1771, at 3-4) (unpublished opinion) (per curiam) (no abuse of discretion to 
permit agents to testify that codefendant admitted participation where statements 
implicating defendant were not mentioned and court instructed that confession could 
only be considered against codefendant); Virgin Islands v. Ruiz, 495 F.2d 1175, 1176-77 
(3d Cir. 1974) (denial of severance not violation of confrontation rights where 
codefendant takes the stand); United States v. Holt, 483 F.2d 76, 77 (5th Cir. 1973) 
(error to admit inculpatory evidence where codefendant tactically unable to take 
stand); United States v. Clark, 480 F.2d 1249, 1253 (5th Cir.), cert, denied, 414 U.S. 
918 (1973) (no violation of confrontation right where codefendant gave testimony 
exculpating defendant but was impeached by his letter implicating defendant). See 
also United States v. Goddard, 480 F.2d 928 (6th Cir. 1973) (No. 72-1367, at 2-3) 
(unpublished opinion) (any Bruton error was harmless beyond a reasonable doubt). 
Bruton specifically left unanswered whether inculpatory statements of a codefendant 
admissible against the defendant under a recognized exception to the hearsay rule 
necessarily raise questions under the confrontation clause. 391 U.S. at 128 n.3.

889. See Noble v. Sigler, 351 F.2d 673, 676-77 (8th Cir. 1965); Lee v. Wilman, 
280 F.2d 257, 264 (5th Cir. 1960); Act of Sept. 7, 1949, § 1, 18 U.S.C. § 4244 (1970).

COMPETENCY TO STAND TRIAL

Both the common law and a statute dictate that a mentally incom
petent person shall not be tried in a criminal proceeding.889 The 
pertinent federal statute requires that the accused be examined by 
a qualified psychiatrist if either the Government or the defendant 
demonstrates reasonable cause to believe that the defendant is in
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competent, or if the court sua sponte orders the examination.890 If 
the psychiatrist’s report indicates incompetency, the court must hold 
a competency hearing,891 at which the court will adjudge the defendant 
incompetent if he is unable to understand the proceedings against 
him or to assist properly in his own defense.892 There is some 
conflict over the appropriate remedy for a failure to comply with 
these statutory procedures. The Fifth Circuit will remand to the 
district court to determine whether it can conduct an adequate hearing 
on the defendant’s competency nunc pro tunc.™3 If a meaningful 
hearing is impossible or if the court determines that the defendant 
was incompetent at the time of his trial, the court must grant him 
a new trial when he becomes competent.894 In contrast, the Ninth 
Circuit will order a new trial whenever the lower court fails to 
comply with statutory procedures.895 896

890. Act of Sept. 7, 1949, § 1, 18 U.S.C. § 4244 (1970); see Vicars v. United States, 
488 F.2d 531, 532-33 (5th Cir. 1973) (per curiam) (allegation that defendant’s drug 
taking during trial rendered him incompetent to assist counsel merely general and 
conclusory); O’Neil v. United States, 486 F.2d 1034, 1036 (2d Cir. 1973) (allegations 
not supported by record or by any hospital or other records). See also United States 
v. Proffitt, 498 F.2d 1124, 1130 (3d Cir. 1974) (contempt conviction for refusal to 
submit to court-ordered psychiatric interview to determine competency upheld); United 
States v. Davis, 481 F.2d 425, 427-28 (4th Cir.), cert, denied, 414 U.S. 977 (1973) 
(defendant not entitled to psychiatrist of his choice). A trial judge has no affirmative 
duty to conduct sua sponte a second inquiry into an accused’s competency “unless the 
court is on notice something is amiss.” United States v. Harlan, 480 F.2d 515, 516 
(6th Cir.), cert, denied, 414 U.S. 1006 (1973) (two seizures not sufficient notice).

891. See United States v. Makris, 483 F.2d 1082, 1091-92 (5th Cir. 1973), cert, 
denied, 415 U.S. 914 (1974) (error to refuse hearing when court-appointed psychiatrist 
unsure of defendant’s ability to assist counsel); Act of Sept. 7, 1949, § 1, 18 U.S.C. 
§ 4244 (1970) (upon court-appointed psychiatrist’s report that accused insane or 
incompetent, court must hold a hearing). The Fifth Circuit stated in Bruce v. Estelle 
that courts should consider only mental incompetency claims that unequivocally generate 
a substantial and legitimate doubt regarding a petitioner’s competency. 483 F.2d 1031, 
1045 ( 5th Cir. 1973). The court suggested that a history of mental incompetence at 
or near the time of trial, supported by the opinions of qualified physicians and by the 
testimony of laymen, would create a “legitimate doubt.” Id.; see Grissom v. Wain
wright, 494 F.2d 30, 32 (5th Cir. 1974) (two commitments to institution and one 
uncompleted sanity hearing not sufficient to create reasonable doubt as to defendant’s 
competence); Nathaniel v. Estelle, 493 F.2d 794, 797-98 (5th Cir. 1974) (civil adjudica
tion of mental unsoundness 14 years earlier does not raise bona fide reasonable doubt, 
but evidence of severe speech impediment and low mentality rendering defendant 
unable to offer meaningful assistance to counsel does).

892. Dusky v. United States, 362 U.S. 402 (1960) (per curiam); Act of Sept. 7, 
1949, § 1, 18 U.S.C. § 4244 (1970).

893. See United States v. Makris, 483 F.2d 1082, 1092 (5th Cir. 1973).
894. Id.
895. See United States v. Irvin, 450 F.2d 968, 970 (9th Cir. 1971).
896. 481 F.2d 94 (3d Cir. 1973) (per curiam).

The Third Circuit in United States ex rel. Parson v. Anderson™6 
rejected a claim that amnesia blocking the defendant’s recollection 
of events at the time of the crime rendered him unable to assist his 
counsel and therefore incompetent to stand trial. The court reasoned
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that since the evidence against the defendant consisted only of blood 
samples, fingernail scrapings, and hair, the amnesia did not affect 
preparation of his defense and therefore, did not render him in
competent.897

897. Id. at 96. The Court noted that if there were eyewitness testimony or 
substantial government reliance on statements attributed to the defendant, its decision 
might be different, since the defendant’s amnesia in that case would hinder significantly 
the preparation and presentation of a rebuttal. Id.

898. See Pate v. Robinson, 383 U.S. 375, 378 (1966).
899. 480 F.2d 414 (8th Cir.), cert. denied, 414 U.S. 1044 (1973).
900. Id. at 420.
901. Id.
902. See Bernstein v. Travia, 495 F.2d 1180, 1182 (2d Cir. 1974) (factors considered 

in assessing defendant’s ill health amply demonstrated no abuse of discretion); United 
States v. Hamilton, 492 F.2d 1110, 1113 (5th Cir. 1974) (request on day of trial for 
time to view government files; no prejudice shown); United States v. Owen, 492 F.2d 
1100, 1110 (5th Cir.), cert, denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) (govern
ment’s noncompliance with discovery order; no specific prejudice alleged); United 
States v. Jones, 480 F.2d 954, 960 & n.5 (5th Cir.), cert, denied, 414 U.S. 1071 (1973) 
(withdrawal by second judge of first judge’s grant of continuance; no prejudice shown).

903. See, e.g., United States v. Gloria, 494 F.2d 477, 480 (5th Cir. 1974); McKinney 
v. Wainwright, 488 F.2d 28, 29-30 (5th Cir. 1974) (per curiam), cert, denied, 416 
U.S. 973 (1974); United States v. Adams, 486 F.2d 1399 (4th Cir. 1973) (No. 73-1042^ 
at 2) (unpublished opinion) (per curiam); United States v. Pomeroy, 485 F.2d 272, 
274 (9th Cir. 1973), cert, denied, 415 U.S. 981 (1974); United States v. Cawley, 481 
F.2d 702, 705 (5th Cir. 1973); United States v. Nakaladski, 481 F.2d 289, 302 (5th 
Cir.), cert, denied, 414 U.S. 1064 (1973).

904. See, e.g., United States v. Barrera, 486 F.2d 333, 339 (2d Cir. 1973), cert, 
denied, 416 U.S. 940 (1974); United States v. Schembari, 484 F.2d 931, 934 (4th 
Cir. 1973); United States v. Morton, 483 F.2d 573, 575 (8th Cir. 1973).

905. See Hamling v. United States, 418 U.S. 87, 135-38 (1974); United States v. 
Williams, 484 F.2d 176, 178 (8th Cir.) (per curiam), cert, denied, 414 U.S. 1070 
(1973).

906. See, e.g., United States v. Cook, 487 F.2d 963, 965 (9th Cir. 1973); Thomas 
v. Estelle, 486 F.2d 224, 225 (5th Cir. 1973), cert, denied, 416 U.S. 945 (1974); United 

The conviction of a legally incompetent accused violates the due 
process clause of the fourteenth amendment.898 899 In Iverson v. North 
Dakota*''' the Eighth Circuit rejected an argument that the appellant, 
who was competent at trial, was denied due process because he 
might have been incompetent at his preliminary hearing.900 The 
court held that, absent a showing of specific prejudice, the presence 
of Iverson’s counsel at the preliminary hearing negated any due 
process violation.901

CONTINUANCE

The disposition of a motion for continuance is within the discretion 
of the trial judge and a denial is reviewable only for an abuse of 
discretion that results in prejudice.902 This term courts upheld denials 
of motions to obtain witnesses903 and evidence,904 to obtain a new 
jury panel,905 to obtain or change counsel,906 and to provide counsel 
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more time to prepare.907 The Second Circuit in United States v. 
Maxey908 noted that the factors to be considered in ruling on a de
fendant’s request for more preparation time are the good faith of 
the request, the public interest in a speedy trial, the time the defendant 
has been incarcerated awaiting trial, and the overall nature of the 
legal representation provided to the defendant.909

States v. Inman, 483 F.2d 738, 739-40 (4th Cir. 1973) (per curiam), cert, denied, 416 
U.S. 988 (1974); cf. United States v. Blount, 479 F.2d 650, 652 (6th Cir. 1973) 
(dictum) (denial of a motion for continuance might violate sixth amendment right to 
effective assistance of counsel where defendant, in jail in city not his residence, had 
only 11 days in which to obtain counsel).

907. See, e.g., Peters v. Kiff, 491 F.2d 967, 968 (5th Cir. 1974) (per curiam); 
Chesimard v. Gagliardi, 489 F.2d 271, 272 (2d Cir. 1973) (per curiam); United 
States v. Walling, 486 F.2d 229, 237 (9th Cir. 1973), cert, denied, 415 U.S. 923 
(1974); United States v. Salazar, 485 F.2d 1272, 1278 (2d Cir. 1973), cert, denied, 
415 U.S. 985 (1974); United States v. Eaton, 485 F.2d 102, 107 (10th Cir. 1973); 
United States v. Clements, 484 F.2d 928, 930 (5th Cir. 1973) (per curiam); United 
States v. Earley, 482 F.2d 53, 57-58 (10th Cir.), cert, denied, 414 U.S. 1111 (1973).

908. 498 F.2d 474 (2d Cir. 1974).
909. Id. at 483.
910. 28 U.S.C. §§ 1821, 1861-69, 1871 (1970). The defendant must allege a 

violation of the Jury Selection and Service Act of 1968 before voir dire begins or within 
seven days after he discovers or could have discovered the grounds for a challenge, 
whichever is earlier. § 101, 28 U.S.C. § 1867 (1970); see United States v. Green, 489 
F.2d 1145, 1148 (D.C. Cir. 1973) (motion made day of trial untimely); Ward v. 
United States, 486 F.2d 305, 306 (5th Cir. 1973) (objection to racial composition not 
raised before trial; untimely); United States v. Alba-Conrado, 481 F.2d 1266, 1269 
(5th Cir. 1973) (objection asserted after voir dire and impanelment untimely). The 
claimant has the burden of showing a substantial failure to comply with the Act’s 
provisions. § 101, 28 U.S.C. § 1867(d) (1970); see, e.g., Hamling v. United States, 
417 U.S. 87, 135 (1974) (assuming young are cognizable group, exclusion of per
sons under 25 by failure to update jury wheel for four years insufficient prima facie 
showing of discrimination); United States v. Fernandez, 497 F.2d 730, 733 (9th Cir. 
1974) (burden not met by mere assertion af common knowledge that voter lists do not 
represent cross-section of community); United States v. McNeal, 490 F.2d 206, 207 
(6th Cir. 1973) (per curiam), cert, denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) 
(acquisition of voter lists from recorder’s court rather than election commission not 
substantial failure to comply); United States v. Greene, 489 F.2d 1145, 1150 (D.C. Cir. 
1973) (evidence that Neighborhood Legal Services clients and persons on Manpower 
Commission rolls and Bail Agency lists are underrepresented is insufficient evidence of 
exclusion of lower economic groups); United States v. Jones, 480 F.2d 1135, 1139 
(2d Cir. 1973) (claim rejected for failure to file motion containing sworn statement of 
facts that if true would constitute substantial failure to comply); United States v. 
Fernandez, 480 F.2d 726, 731, 733-34 (2d Cir. 1973) (census reports insufficient 
without testimony concerning statistical composition of population and venire).

911. U.S. Const, amends. V, VI, XIV. Waiver of constitutional challenges to grand 
jury array is controlled by rule 12(b)(2) of the Federal Rules of Criminal Procedure. 

JURY SELECTION

Challenges to the Array. In the federal courts, challenges to
grand or petit juiy selection procedures can be based on a violation 
of either the Jury Selection and Service Act of 1968910 or the Consti
tution.911 The Act provides that jurors must be selected randomly 
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from a fair cross-section of the forum district or division912 and 
prohibits exclusion because of race, color, sex, national origin, or 
economic status.913 In United States v. Cates914 the First Circuit 
construed the fair cross-section requirement to dictate that when a 
court convenes in a division for a sitting of a grand jury, the grand 
jurors be selected randomly only from that division, not from the 
division where the trial later will take place or where the offense was 
committed.915

See Davis v. United States, 411 U.S. 233, 236-41 (1973) (discrimination in selection 
of grand jury alleged three years after conviction considered waived); Fed. R. Crim. P. 
12(b)(2). Failure to object before trial is a waiver unless the court in its discretion 
for good cause shown grants relief from such waiver. Id. See generally Paige v. 
United States, 493 F.2d 22, 23 (9th Cir. 1974) (proper to consider actual prejudice 
when issue is whether court abused its discretion); United States v. Resnick, 483 F.2d 
354, 355 n.l (5th Cir.), cert, denied, 414 U.S. 1008 (1973) (court viewed allegation 
as one of plain error). Lower courts also have applied rule 12(b)(2) to petit jury 
challenges. See Paige v. United States, supra at 23 (objection to petit jury four years 
after conviction constitutes waiver); cf. Jones v. Henderson, 495 F.2d 559 (5th Cir. 
1974) (per curiam) (state prisoner on federal habeas corpus waived right to challenge 
petit jury by failure to comply with state law requiring that objection be raised three 
days before trial); Rivera v. Wainwright, 488 F.2d 275, 277 (5th Cir. 1974) (per 
curiam) (state prisoner on federal habeas corpus waived petit jury challenge by failing 
to comply with state law).

In Winters v. Cook the Fifth Circuit found on two theories that in pleading guilty, 
the defendant waived his constitutional challenges: either counsel after full consideration 
of the challenge had rejected it in favor of the guilty plea, or the defendant had waived 
the objection by pleading guilty. 489 F.2d 174, 176-83 (5th Cir. 1973) (en banc).

912. § 101, 28 U.S.C. § 1861 (1970). In United States v. Fernandez the Second 
Circuit considered the effect on the fair cross-section requirement of a juror excusal 
procedure based on distance. 480 F.2d 726, 734 (2d Cir. 1973). The case had been 
transfered within the district over a defendant’s objection apparently for the sole 
convenience of the judge. Id. The court observed that the transfer might have had 
a significant effect on the incidence of minorities on the jury and thus might have led 
to a departure from the requirements of the Act. Id.

913. § 101, 28 U.S.C. § 1862 (1970).
914. 485 F.2d 26 (1st Cir. 1974).
915. Id. at 29; see United States v. Joyner, 494 F.2d 501, 504 (5th Cir. 1974) 

(nothing in legislative history suggests Congress intended to require that grand juries 
be selected from same community as petit jury).

916. Jury Selection and Service Act of 1968, § 101, 28 U.S.C. § 1863(b)(2) (1970). 
See generally United States v. McNeal, 490 F.2d 206, 206-07 (6th Cir. 1973) (per 
curiam), cert, denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) (list from recorder’s 
court rather than election commission did not violate Act.)

917. § 101, 28 U.S.C. § 1863(b)(2) (1970); see United States v. King, 492 F.2d 
895, 896 (8th Cir. 1974) (per curiam) (voter list sufficient source of jurors unless 
showing of pronounced underrepresentation of a certain group).

Congress intended the source of names for jury selection most 
frequently to be voter lists,916 but additional sources may be neces
sary to foster the policy and protect the rights articulated in the Act.917 
Since rights under the Act may be broader in scope than those of 
the sixth amendment, a showing of substantial underrepresentation 
of a cognizable group may necessitate the use of supplementary 
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sources even though no history of voter discrimination against the 
group is proved.918 919 This term the Second Circuit in United States v. 
Jenkins™ stated that at least where race is involved, the Act goes 
beyond the prohibition of intentional distortions and provides that 
in certain cases affirmative measures must be undertaken to assure 
random selection of juries from a cross-section of the community.920

918. See Test v. United States, 486 F.2d 922 (10th Cir. 1973), cert, granted, 417 
U.S. 967 (1974).

919. 496 F.2d 57 (2d Cir. 1974).
920. Id. at 65, citing United States v. Fernandez, 480 F.2d 726, 733 (2d Cir. 1973). 

However, the court found that the defendant’s claim of underrepresentation amounting 
to a difference of one black in a jury panel of 60 was too insubstantial to mandate the 
use of supplemental sources. Id. at 66.

921. See, e.g., United States v. Bland, 495 F.2d 1370 (4th Cir. 1974) (No. 73-1789, 
at 5) (unpublished opinion) (per curiam) (amendment to jury selection act did not 
require inclusion of 18-year-old persons until after defendant’s trial); United States v. 
Ream, 491 F.2d 1243, 1244 (5th Cir. 1974) (exclusion of ages 18-26 pending use and 
refilling of master jury wheel not constitutional or statutory violation); United States v. 
Resnick, 483 F.2d 354, 356 (5th Cir.), cert, denied, 414 U.S. 1008 (1973) (plan to 
refill jury wheel every fifth year and lowered voting age resulting in exclusion of persons 
18-25 did not violate jury selection act; need for administrative stability).

922. 492 F.2d 895 (8th Cir. 1974) (per curiam).
923. Id. at 896.
924. Id.
925*. 489 F.2d 1145 (D.C. Cir. 1973).
926. Id. at 1149-50.
927. 418 U.S. 87 (1974).
928. Id. at 135.
929. U.S. Const, amends. V, VI, XIV.

This term a lack of representation of young people on juries 
prompted several challenges to selection procedures.921 The Eighth 
Circuit in United States v. King922 rejected an argument that the use 
of voter registration lists violates the Act because it excludes younger 
voters who have a lower registration rate.923. The court held that 
the requisite showing of a pronounced underrepresentation of that 
particular group had not been made.924 The District of Columbia 
Circuit in United States v. Greene,925 noting that courts almost uni
formly have rejected the category of young people as a cognizable 
class in jury selection, required that the defendant demonstrate 
purposeful exclusion as well as underrepresentation to state a valid 
claim of improper jury selection.926 927 In Hamling v. United States921 
the Supreme Court declared that if a jury wheel is not discriminatory 
at the time it is refilled, a purposeful discrimination does not arise 
near the end of the period merely because young people and other 
persons have since become eligible.928

Constitutional challenges to jury selection procedures are made 
pursuant to the fourteenth amendment’s equal protection clause, the 
fifth or fourteenth amendment’s due process clause, or the sixth 
amendment’s guarantee of a right to a trial by an impartial jury.929 
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The Constitution does not entitle a defendant to a venire that per
fectly mirrors the community or accurately reflects the proportionate 
strength of every identifiable group.930

930. See, e.g., Swain v. Alabama, 380 U.S. 202, 205-09 (1965); Grech v. Wainwright, 
492 F.2d 747, 749 (5th Cir. 1974); Thompson v. Sheppard, 490 F.2d 830, 833 (5th 
Cir. 1974); United States v. Greene, 489 F.2d 1145, 1149 (D.C. Cir. 1973); United 
States v. Alba-Conrado, 481 F.2d 1266, 1270 (5th Cir. 1973); United States v. 
Fernandez, 480 F.2d 726, 733 (2d Cir. 1973).

931. See Grech v. Wainwright, 492 F.2d 747, 750 (5th Cir. 1974) (excusing Jewish 
veniremen because trial began on holiday of Yom Kippur not an exclusion); Hallman v. 
United States, 490 F.2d 1088, 1091 (8th Cir. 1973) (per curiam) (failure to show 
statistical disparity between those minority persons qualified to serve and those who 
actually serve); United States v. Alba-Conrado, 481 F.2d 1266, 1270 & n.7 (5th Cir.
1973) (plaintiff must prove Latin Americans cognizable class and systematic exclusion 
of class); United States v. Perry, 480 F.2d 147, 148 (5th Cir. 1973) (new residents are 
not cognizable class).

932. See, e.g., United States v. Bland, 495 F.2d 1370 (4th Cir. 1974) (No. 73-1789, 
at 4-5) (unpublished opinion) (per curiam); United States v. Ream, 491 F.2d 1243, 
1244 (5th Cir. 1974); United States v. Resnick, 483 F.2d 354, 356 (5th Cir.), cert, 
denied, 414 U.S. 1008 (1973); United States v. Osborne, 482 F.2d 1354, 1354-55 (8th 
Cir. 1973).

933. See Peters v. Kiff, 491 F.2d 967, 968 (5th Cir. 1974) (per curiam) (failure to 
demonstrate systematic exclusion of blacks); United States v. Perry, 480 F.2d 147, 148 
(5th Cir. 1973) (per curiam) (no merit to claim that jury system unconstitutionally 
excludes Latin Americans). But see United States v. Alba-Conrado, 481 F.2d 1266, 
1269-70 (5th Cir. 1973) (remanded to consider whether division of jurors by county 
of residence excluded those with Latin surnames). See also Hale v. Henderson, 485 
F.2d 266, 269-71 (6th Cir. 1973), cert, denied, 415 U.S. 930 (1974) (proportional 
representation of black grand jury foremen not required so long as grand jury consti
tutionally selected). In Peters v. Kiff the Supreme Court decided that a white person 
indicted and convicted by a jury from which black persons were systematically excluded 
is entitled to have the conviction set aside without a showing of actual prejudice. 
407 U.S. 493, 496-505 (1972); cf. Watson v. United States, 484 F.2d 34, 35 (5th 
Cir. 1973) (Peters not retroactive). See also Bailey v. Ault, 490 F.2d 71, 73 (5th Cir.
1974) (per curiam) (Watson controlling).

934. See, e.g., Thompson v. Sheppard, 490 F.2d 830, 832 (5th Cir. 1974) (women 
were present in substantial numbers in master jury pool even after many claimed 
exemption from service); Dunheen v. Bounds, 489 F.2d 754 (4th Cir. 1974) (No. 
73-1521, at 3) (unpublished opinion) (per curiam) (refusal to consider attacks on 
past convictions when women were excluded); Sanders v. United States, 492 F.2d 1240 
(4th Cir. 1974) (No. 73-1697, at 2) (unpublished opinion) (per curiam) (Dunheen 
controlling).

935. United States v. Smaldone, 485 F.2d 1333, 1346 (10th Cir. 1973), cert, denied, 
415 U.S. 915 (1974).

936. 492 F.2d 671 (5th Cir. 1974).

The claimant pressing a constitutional challenge bears the burden 
of setting forth specific facts showing a systematic exclusion of a 
cognizable class of qualified citizens.931 Thus, courts have rejected 
jury selection challenges alleging the unconstitutional exclusion of 
young people,932 blacks and Latin Americans,933 women,934 and those 
with the intellectual capability to read newspapers.935 936 In Singleton 
v. Estelle™6 the Fifth Circuit stated that the threshold requirement 
for a prima facie case of racial discrimination is proof of a marked 
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disparity between the percentage of a race qualified to serve and the 
percentage of that race actually on the juror list.937 The defendant 
then must demonstrate that the discriminatory result either accom
panied a jury selection system permitting racial identification at some 
stage in list selection or was representative of the results obtained in 
past cases in the jurisdiction.938

937. Id. at 677. The defendant failed to show the percentage of blacks qualified to 
serve. Id. at 678; see United States v. Whitley, 491 F.2d 1248, 1249 & n.3 (8th Cir. 
1974) (deviation of 2.05 percent between total population and venire insufficient to 
show exclusion); Thompson v. Sheppard, 490 F.2d 830, 832-33 (5th Cir. 1974) (11 
percent disparity between blacks over 21 and blacks on jury lists, five percent due to 
mechanical selection and six percent due to permitted voluntary exemption, not a 
sufficient showing); Wansley v. Slayton, 487 F.2d 90, 100-01 (4th Cir. 1973) (23 
percent black population and minimum of 12 percent on grand jury list insufficient 
disparity).

938. 492 F.2d at 677. The court noted that the existence of a potentially dis
criminatory effect does not require reversal. Id. at 678-79 n.9. The court further 
observed that the general absence of black persons on petit juries in capital cases in 
which the defendant is black, when added to proof of the lack of blacks on defendant’s 
petit jury, still is insufficient to establish a prima facie case without proof of the 
reasons for the absence of blacks. Id. at 678-79.

939. See C. Wright, supra note 691, § 382, at 31.
940. Fed. R. Crim. P. 24; see, e.g., United States v. Fruge, 492 F.2d 1163, 1164-65 

(5th Cir. 1974) (per curiam); Featherston v. United States, 491 F.2d 96 (5th Cir.) (per 
curiam), cert, denied, 417 U.S. 971 (1974); United States v. Powers, 482 F.2d 941, 
944 ( 8th Cir. 1973), cert, denied, 415 U.S. 923 (1974).

941. See, e.g., United States v. Zane, 495 F.2d 683, 693 (2d Cir. 1974), cert, denied, 
43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) (judge’s questions included whether jury 
members had ever been victims of crime or involved in controversies with the SEC while 
submitted questions dealt with investment losses attributable to fraud or manipulation); 
Featherston v. United States, 491 F.2d 96 (5th Cir.) (per curiam), cert, denied, 417 U.S. 
971 (1974) (judge’s questions sufficient to ensure exclusion of racially prejudiced juror); 
United States v. Thompson, 490 F.2d 1218, 1222 (8th Cir. 1974) (questions sufficient 
despite refusal to inquire into membership in racially restricted social club); United 
Staes v. Urbanis, 490 F.2d 384, 385 (9th Cir.), cert, denied, 416 U.S. 944 (1974) (in
sanity at issue; refusal to inquire into jurors’ or relatives’ psychiatric treatment history not 
reversible error; other questions adequately explored area); United States v. Amaral, 
488 F.2d 1148, 1150 (9th Cir. 1973) (inquiry into first juror’s racial attitudes, with 
reminder that question applied to all, and repetition of question at end of voir dire 
sufficient).

942. Aldridge v. United States, 283 U.S. 308, 310 (1931); see, e.g., United States 
v. Eastwood, 489 F.2d 818, 819-20 (5th Cir. 1974) (per curiam); United States v. 
Smaldone, 485 F.2d 1333, 1347 (10th Cir. 1973), cert, denied, 415 U.S. 915 (1974); 
United States v. Peterson, 483 F.2d 1222, 1227 (D.C. Cir.), cert, denied, 414 U.S. 
1007 (1973).

Voir Dire. The voir dire is intended to assist counsel in ex
ercising his peremptory challenges and in exploring bases for chal
lenges for cause.939 The court may conduct the voir dire itself or may 
permit counsel to do so.940 Questions exploring a possible area of 
prejudice need not be the ones submitted by a party;941 the scope 
of the voir dire is within the discretion of the trial judge.942 If the 
lower court conducting voir dire refuses to explore an area the



458 The Georgetown Law Journal [Vol. 63:331 

defendant regards as essential, the defendant must show an abuse 
of discretion resulting in the likelihood of prejudice.943 The Second 
Circuit in United States v. Grant944 held that the lower court’s refusal 
to ask any questions regarding racial bias was harmless error in view 
of the defendant’s prior confession.945 946 In contrast, the Seventh Circuit 
in United States v. Booker9iQ relying on the Supreme Court’s appraisal 
that refusal to question racial bias is violative of the essential demands 
of fairness,947 felt compelled to reverse without determining the 
likelihood of prejudice to the defendant.948

943. See, e.g., Hamling v. United States, 418 U.S. 87, 139 (1974) (inquiry into 
juror’s general view on obscenity not abuse of discretion); United States v. Holley, 
493 F.2d 581, 584 (9th Cir. 1974) (no abuse where judge’s questions dealt with 
most areas requested by defense counsel); United States v. Eastwood, 489 F.2d 
818, 819-20 (5th Cir. 1973) (refusal to ask if jurors or their families had ever in
gested certain pills not an abuse of discretion where other questions probed bias); 
United States v. Smaldone, 485 F.2d 1333, 1347 (10th Cir. 1973), cert, denied, 
415 U.S. 915 (1973) (no abuse in not questioning veniremen on gambling activities 
or whether jurors fully understood charges); United States v. Peterson, 483 F.2d 1222, 
1228 (D.C. Cir.), cert, denied, 414 U.S. 1007 (1973) (judge’s general question 
should have sufficiently elicited potential bias). The Sixth Circuit in United States v. 
Blount found reversible error in a lower court’s refusal to ask jurors if they could accept 
the propositions of law that a defendant is presumed to be innocent, is clothed through
out the trial with this presumption, and has no burden to establish his innocence. 479 
F.2d 650, 651 (6th Cir. 1973). The defense counsel has the duty to have the col
loquies recorded. See United States v. Ross, 477 F.2d 551, 552-53 (6th Cir. 1973) 
(per curiam) (court cannot rule without attorney’s questions in record).

944. 494 F.2d 120 (2d Cir. 1974).
94^ nt 129
946. 480 F.2d 1310 (7th Cir. 1973).
947. See Ham v. South Carolina, 409 U.S. 524, 527 (1973).
948. 480 F.2d at 1311.
949. See United States v. Russo, 480 F.2d 1228, 1244 (6th Cir. 1973), cert, denied, 

414 U.S. 1157 (1974) (refusal to remove every Rlue Shield subscriber not abuse of 
discretion since jurors’ answers indicated no bias).

950. 486 F.2d 816 (7th Cir. 1973), cert, denied, 416 U.S. 969 (1974).
951. Id. at 819. In United States v. Drake the defendant argued that the entire 

jury panel should be excluded for cause on the basis of its length of service, the 
number and type of cases heard, exposure to the prosecutor and his staff, and the pro
secutor’s familiarity with the panel. 494 F.2d 648, 649-50 (7th Cir. 1974). Dis
agreeing, the court noted that the jury had not served in excess of the statutory period 
and that voir dire questions could have dealt with possible bias arising from jury 
experience. Id. at 649.

952. 480 F.2d 144 (5th Cir. 1973) (per curiam).

Challenges for Cause and Peremptory Challenges. Challenges
for cause are those based on either a juror’s failure to meet statutory 
qualifications or a juror’s bias.949 The Seventh Circuit in United States 
v. DeMet950 held that a juror’s service on another jury presented 
with similar charges, facts, and government witnesses is not a basis 
for an inference of bias.951 In United States v. Salazar952 the Fifth 
Circuit held that a judge’s expression of doubt about the propriety of 
the acquittal verdict in an earlier case in which the defendant offered 



1974] Circuits Note: Criminal 459

an alibi was insufficient to disqualify the jurors from service in a 
later case in which the defendant offered a similar alibi defense.953 
The Eighth Circuit this term considered three cases in which a de
fendant, while refusing to challenge for cause, argued after voir 
dire that he could not obtain an impartial jury because the jurors 
were biased per se from serving on prior narcotics cases involving 
the same government witnesses.954 All three Eighth Circuit panels 
concluded that while the court does not endorse presenting the same 
witnesses to the same jurors, actual juror bias must be proved.955

953. Id. at 145.
954. See United States v. Jones, 486 F.2d 476 (8th Cir. 1973) (per curiam), cert, 

denied, 415 U.S. 917 (1974); Johnson v. United States, 484 F.2d 309 (8th Cir.) (per 
curiam), cert, denied, 414 U.S. 1039 (1973); United States v. Williams, 484 F.2d 176 
(8th Cir. 1973).

955. See United States v. Jones, 486 F.2d 476, 477 (8th Cir. 1973) (per curiam), 
cert, denied, 415 U.S. 917 (1974); Johnson v. United States, 484 F.2d 309, 310 (8th 
Cir.) (per curiam), cert, denied, 414 U.S. 1039 (1973); United States v. Williams, 484 
F.2d 176, 178 (8th Cir. 1973).

956. Fed. R. Crim. P. 24(b); see United States v. McNally, 485 F.2d 398, 406-09 
(8th Cir. 1973), cert, denied, 415 U.S. 978 (1974) (demand for 20 peremptory chal
lenges on basis of possible death penalty rejected because Government agreed that 
death penalty was impossible).

957. Fed. R. Crim. P. 24(b).
958. 483 F.2d 929 (8th Cir. 1973), cert, denied, 414 U.S. 1137 (1974).
959. Id. at 930; see Little v. United States, 490 F.2d 686, 687-88 (8th Cir. 1974) 

(Pollard controlling).
960. 493 F.2d 232 (8th Cir. 1974).
961. Id. at 236-37; see Fed. R. Crim. P. 43.

Rule 24(b) of the Federal Rules of Criminal Procedure gives the 
Government six and the defendant 10 peremptory challenges if the 
crime charged is a felony.956 If there is more than one defendant, 
it is in the court’s discretion to allow the defendants additional 
peremptory challenges and to permit the separate or joint exercise 
of the challenges.957 The Eighth Circuit in United States v. Pollard?58 
recognizing the presumption that the prosecution’s challenges are 
exercised to obtain a fair and impartial jury, rejected an argument 
that the prosecution’s peremptory challenge of the only four blacks 
on the venire made a prima facie case of unlawful discrimination, 
absent proof of a systematic exclusion of blacks over an extended 
period of time.959 960 The Eighth Circuit rejected an argument that 
the defendant’s involuntary removal during the peremptory chal
lenges was plain error in United States v. Chrisco?™ The court 
recognized the defendant’s sixth amendment right to be present while 
the jury was impanelled but reasoned that since both defendants had 
observed the strikes being read and had communicated with their 
counsel regarding the venire, both rule 43 of the Federal Rules of 
Criminal Procedure and the constitutional requirements had been 
met.961
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General Conduct of Trial

CONDUCT OF THE TRIAL JUDGE

During the Trial. The trial judge has a responsibility to ensure
that testimony is understandable; therefore, he may participate in 
the questioning of witnesses962 although he in no way may interfere 
with the defendant’s constitutionally guaranteed right to a fair and 
impartial verdict by a jury of his peers.963 Thus, the Fourth Circuit 
this term, in rejecting a claim that the judge had intervened improperly 
and to the prejudice of the defendant, stated that a trial judge may 
propound questions to clarify factual points, may supplement an 
inadequate examination by counsel, and may draw testimony from 
reluctant witnesses, so long as the judge remains dispassionate and 
impartial.964 Moreover, the judge may comment on the evidence 
and the witnesses—for example, to explain the immunity status of 
a witness in order to put the testimony in perspective.965 The Eighth 
Circuit this term upheld judicial authority to organize the evidence 
for the jury’s benefit in United States v. Thundershield.966

962. See United States v. DiVarco, 484 F.2d 670, 675 (7th Cir. 1973), cert, denied, 
415 U.S. 916 (1974) (trial judge’s questioning of witnesses and consulting with counsel 
in a complicated case held proper).

963. See United States v. De Sisto, 289 F.2d 833, 834 (2d Cir. 1961); U.S. Const. 
amend. VI. See generally Advisory Comm, on Judge’s Function, ABA Project 
on Standards for Criminal Justice, Standards Relating to the Function of the 
Trial Judge No. 1.1(2), at 25-27 (1972).

964. United States v. Joseph, 487 F.2d 1398 (4th Cir. 1973) (No. 73-1312, at 5-6) 
(unpublished opinion) (per curiam). See generally Advisory Comm, on the Judge’s 
Function, supra note 963, No. 5.6(b), at 68-70.

965. See 487 F.2d 1398 (4th Cir. 1973) (No. 73-1312, at 5) (unpublished opinion) 
(per curiam) (trial judge cautioned jury to subject immune witness’s testimony to 
close scrutiny).

966. 478 F.2d 241, 242 (8th Cir.), cert, denied, 414 U.S. 851 (1973). In 
Thundershield the appeals court approved the trial judge’s instruction that the jury 
might reasonably infer from the defendant’s possession in one state of a car recently 
stolen in another state knowledge that the vehicle was stolen. Id. at 242.

967. See United States v. Lee, 489 F.2d 1242, 1245 (D.C. Cir. 1973) (per curiam) 
(appeal based on allegation that trial judge participated in the “prosecutorial function” 
rejected); United States v. Hoker, 483 F.2d 359, 362-64 n.8, 368 (5th Cir. 1973) 
(reversal required where trial judge conducted extensive examination of defendant in a 
“stern, prosecutorial tone”).

968. See United States v. McCaskill, 481 F.2d 855, 856-57 (8th Cir. 1973) (reversal 
and new trial granted). After instructing the jury that it could infer that the missing 
witness’s testimony was unfavorable to the defendant, the trial judge in McCaskill had 
refused leave of court to issue a subpoena for the witness, had refused to allow

In his examination of witnesses or in his comments, however, the 
trial judge must never display prosecutorial zeal.967 The judge cannot 
draw inferences unfavorable to the defense because of its failure to 
produce a witness unless he gives the defense an opportunity to 
explain the witness’s absence.968 The trial judge must exercise re-
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straint in any comments to the jury relevant to the ultimate outcome 
of the case. Thus, in United States v. Brandom969 the Eighth Circuit 
reversed a conviction because the trial judge had told the jury that 
he believed the prosecution had proved two of the three elements 
of its case beyond a reasonable doubt.970 Unless all the facts are 
admitted and only a question of law remains, the trial judge’s ex
pression to the jury of his belief that the defendant is guilty is error, 
which cannot always be cured by instructions that the jury, not the 
judge, must find the facts.971 However, a judge’s comment that the 
jury should not have trouble evaluating the testimony was held by 
the Seventh Circuit to be harmless error because the judge later 
cautioned the jurors to reach their own decision.972

counsel’s secretary and the defendant’s sister to testify on their unsuccessful efforts 
to locate the absent witness, and had denied a motion for continuance overnight to 
permit counsel to attempt again to find the witness. Id.

969. 479 F.2d 830 (8th Cir. 1973).
970. Id. at 837; id. at 839 (concurring opinion). The court indicated that the 

trial judge’s remarks on the prosecutor’s proof of two elements substantially interfered 
with the defendant’s right to a trial by jury. Id. at 837. The concurring opinion 
emphasized the error of the judge in usurping the function of the jury by weighing 
the evidence. Id. at 839 (concurring opinion); see United States v. Stephens, 486 F.2d 
915, 917 (9th Cir. 1973) (judicial comments should aid factfinding duties of jury, not 
usurp them).

971. See United States v. Stephens, 486 F.2d 915, 916-17 (9th Cir. 1973); United 
States v. Brandom, 479 F.2d 830, 833-37 (8th Cir. 1973).

972. United States v. Emalfarb, 484 F.2d 787, 789 (7th Cir.), cert, denied, 414 U.S. 
1064 (1973).

973. Mitchell v. Sirica, 502 F.2d 375, 376 (D.C. Cir. 1974) (MacKinnon, J., dis
senting), cert, denied, 94 S. Ct. 3232 (1974).

974. Id. at 376 (per curiam). Judge MacKinnon was the lone dissenter. See id.

Disqualification of Trial Judge. A defendant who can prove
that the trial judge is biased or prejudiced against the defendant’s 
case may succeed in having the judge disqualified, but appeals courts 
traditionally have been reluctant to require disqualification. During 
the trials for obstruction of justice that followed the Watergate 
cover-up, the defendants asked Judge John Sirica to disqualify himself 
because of bias he allegedly had shown in the earlier Watergate 
burglary trial and because the reputation the judge had acquired 
nationwide for contributing to the disclosure of the coverup gave 
him a prejudicial interest in the outcome of the trial.973 When Judge 
Sirica refused to turn the case over to another judge, defendants sought 
a writ of mandamus; the District of Columbia Circuit, sitting en banc, 
denied the petition without opinion.974 In a less celebrated case, the 
Seventh Circuit allowed a judge who had convicted the defendant 
at a bench trial and then had granted the defendant’s motion for a
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jury trial to preside over the jury trial.975 However, in United States 
v. Thompson976 the Third Circuit held that the trial judge’s statement 
that he had a policy of ordering a standard sentence for all military 
draft violators evidenced a disqualifying bias against the defendant’s 
‘class.”977

975. United States v. Smith, 489 F.2d 1330, 1335 (7th Cir. 1973), cert, denied, 416 
U.S. 994 (1974). But cf. United States v. Bryan, 393 F.2d 90, 91 (2d Cir. 1968) (in 
multi-judge district, retrial of long, complicated criminal case before same judge should 
be avoided). Where the second trial involves the same defendant but a different 
offense, courts are more inclined to permit the same judge to preside. See United 
States v. Roberts, 463 F.2d 372, 374 (4th Cir. 1972) (having shown no prejudice 
at earlier trial, judge may preside at later trial of same defendant); Wolfson v. Palmieri, 
396 F.2d 121, 126 (2d Cir. 1968) (per curiam) (in absence of sufficient allegation 
of bias, same judge may preside over subsequent trial of defendants for different

976. 483 F.2d 527 (3d Cir. 1973).
977. Id. at 529 (judge’s attitude represented failure to exercise sentencing discretion 

and defeated purpose of presentencing procedures). The appellate court, examining 
the federal statute providing for submission of affidavits seeking disqualification of the 
trial judge on the basis of bias, held that such affidavits must meet at least three 
criteria; they must state with particularity facts material to bias, they must state facts 
sufficient to convince a reasonable man that bias is present, and they must reveal bias 
of a personal, and not merely of a judicial nature. Id. at 528; see 28 U.S.C. § 144 
(judge must recuse himself on filing by party of timely and sufficient affidavit of bias 
or prejudice).

978. See 28 U.S.C. § 455 (1970).
979. 486 F.2d 1013 (3d Cir. 1973), cert, denied, 417 U.S. 919 (1974).
980. Id. at 1015-16; cf. Moore v. Hill, 487 F.2d 221, 222 (5th Cir. 1973) (per 

curiam) (affirming district judge’s denial of petition for habeas corpus based on alleged 
ineffectiveness of district judge himself when he had been petitioner’s counsel at trial).

981. 400 U.S. 455 (1971).
982. Id. at 463, 466.
983. Grizzell v. Wainwright, 481 F.2d 405, 406-07 (5th Cir. 1973).
984. Id. The court noted that the Mayberry decision had as its two primary 

purposes the avoidance of the risk that a reviled judge would allow personal ani
mosity to influence the contempt proceedings and the protection of the institutional 
integrity of the courts. Id.; see 400 U.S. at 466.

Federal law dictates that where a judge has a substantial interest 
in or is so connected with a case that his presiding over the case 
would be improper, he must disqualify himself.978 In In re Grand 
Jury Investigation979 the Third Circuit considered whether the judge’s 
prior tenure as a United States Attorney while the defendant was 
being investigated and prosecuted by the Government for other 
matters necessitated disqualification under the federal statute and 
concluded that it did not.980
Trial Judge’s Contempt Power. The United States Supreme
Court’s 1971 decision in Mayberry v. Pennsylvania,981 which required 
a trial judge to adjudicate alleged criminal contempt immediately 
or to let another judge try the issue at the end of the trial,982 was 
held by the Fifth Circuit this term to apply retroactively983 and thus 
to form the basis for habeas corpus relief.984 In another case the 
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Fifth Circuit affirmed a district judge’s summary citation and sentenc
ing of the appellant for contempt immediately after the appellant had 
insulted a witness and the judge himself.985 However, unless the 
judge certifies that he saw or heard the act constituting the contempt 
and unless it was committed in the actual presence of the court, the 
summary contempt power cannot be used.986 In United States v. 
Alter987 the Ninth Circuit vacated a proceeding in which a grand 
jury witness was cited for contempt 45 minutes after he refused to 
answer three questions propounded by a federal grand jury.988 Ap
plying rule 42(b) of the Federal Rules of Criminal Procedure,989 
which provides for notice of a contempt hearing that allows “reason
able time for the preparation of the defense,” the court in Alter de
clared that an alleged contemnor had to be given a five-day notice 
whenever his defense raised legal issues of some complexity, unless 
the Government demonstrated a compelling need to shorten the time 
or the contemnor showed that, for some reason, he needed a 
longer time to prepare the defense.990

985. Theriault v. United States, 481 F.2d 1193, 1194, 1196 (5th Cir.) (per curiam), 
cert, denied, 414 U.S. 1114 (1973).

986. See Fed. R. Crim. P. 42(a); United States v. Wilson, 488 F.2d 1231, 1233-34 (2d 
Cir. 1973), cert, granted, 416 U.S. 981 (1974) (No. 73-1162) (summary contempt 
procedure of rule 42(a) inappropriate in case of orderly refusal to testify).

987. 482 F.2d 1016 (9th Cir. 1973).
988. Id. at 1020; see 28 U.S.C. § 1826(a) (procedure for holding witnesses in 

contempt).
989. Fed. R. Crim. P. 42(b).
990. 482 F.2d at 1023.
991. Oyler v. Boles, 368 F.2d 448, 456 (1962); see Washington v. United States, 

401 F.2d 915, 922-24 (D.C. Cir. 1968) (must prove discriminatory prosecution to 
show denial of equal protection); U.S. Const, amends. V, XIV.

992. Nader v. Saxbe, 497 F.2d 676, 679 & n.18 (D.C. Cir. 1974). Citizen’s suit 
to compel prosecution of campaign violations).

993. United States v. Valencia, 492 F.2d 1071, 1074 (9th Cir. 1974).

CONDUCT OF THE PROSECUTOR

Prosecutorial Discretion. While the prosecutor has broad dis
cretion to determine who will be prosecuted, he must exercise that 
discretion within the bounds of constitutional due process and equal 
protection.991 This term the District of Columbia Circuit reaffirmed 
that the broad discretion of prosecutors is subject to judicial review, 
although courts generally will not order the prosecution of particular 
individuals at the request of private citizens.992 Prosecutors also 
have discretion to select which offenses will be charged. This term 
the Ninth Circuit found no abuse of discretion where the prosecutor 
dismissed the only count of the indictment that gave the defendant 
standing to challenge an allegedly illegal search.993 Further, courts



464 The Georgetown Law Journal [Vol. 63:331

prosecutor may 
cases may even

may not review a prosecutor’s assertion that a grant of immunity 
is in the public interest.994 By granting immunity the 
compel testimony before a grand jury, and in certain 
summon defense lawyers to testify.995 996

994. In re Kilgo, 484 F.2d 1215, 1218 (4th Cir. 1973). In Kilgo the Fourth Circuit 
construed the Immunity of Witnesses Act as precluding judicial review of the United 
States Attorney’s compliance with the public interest requirement of the Act. Id. at 
1218-19; see 15 U.S.C. §§ 6001-05 (1970). The government’s use of the testimony 
of a witness given immunity may be reviewed. See United States v. Catalano, 491 
F.2d 268, 272 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974).

995. United States v. Colacurcio, 499 F.2d 1401, 1404-05 (9th Cir. 1974) (defense 
lawyer questioned by grand jury on witness’s claim of attempted bribery; appeals court 
affirmed trial judge’s refusal to dismiss case on this basis, since the inquiry was col
lateral to the criminal case and the lawyer’s professional talents were not impaired).

996. Fed. R. Crim. P. 11; see Santobello v. New York, 404 U.S. 257, 260-61 (1971) 
(plea bargaining encouraged as essential to administration of justice); notes 1112-1113 
infra and accompanying text.

997. See United States v. Goodrich, 493 F.2d 390, 393 (9th Cir. 1974). In Good- 
rich the defendant did not jeopardize himself or waive any right by offering proof of 
an alibi in exchange for dismissal. Id.

The prosecutor is not necessarily bound by a promise made by the police. See 
United States v. Rimka, — F.2d —, — (6th Cir. Mar. 28, 1974) (No. 73-1759, at 
5-6) (per curiam) (United States Attorney refused to honor promise of release on 
personal recognizance and reduction of charge given by police agent to induce fugitive’s 
surrender). The Sixth Circuit distinguished the facts in Rimka from the situation 
considered by the Supreme Court in Santobello v. New York. See 404 U.S. 257 
(1971). In Santobello the prosecutor’s promise was made in return for a guilty plea; 
the Supreme Court permitted the withdrawal of the plea in the absence of perform
ance by the Government. Id. at 262-64. The Sixth Circuit emphasized that in Rimka 
the defendant did not relinquish his trial rights; he was convicted not on a guilty plea 
but after a full jury trial. — F.2d —, — (6th Cir. Mar. 28, 1974) (No. 73-1759, 
at 6-7).

The prosecutor will not be disqualified simply because he has had earlier dealings 
with the defendant in a nonprosecutorial capacity. See United States v. Eggleston, 
495 F.2d 1370 (4th Cir. 1974) (No. 73-2225, at 3) (unpublished opinion). The 
Fourth Circuit in Eggleston, while not approving the participation of an Assistant 
United States Attorney who had been a magistrate and had issued both the search 
warrant and the arrest warrant and had fixed the bond of the defendant, affirmed the 
conviction because it found no prejudice to the defendant. Id. A conviction obtained 
by a prosecutor who had earlier represented the defendant in a separate but similar 
case also was affirmed. United States v. Wilson, 497 F.2d 602, 605-06 (8th Cir. 
1974) (no prejudice to defendant’s case).

998. 373 U.S. 83 (1963).

Once a defendant is indicted by a federal grand jury, the prosecutor 
has wide discretion to negotiate a guilty plea with the defendant, but 
such pleas are subject to the requirements of rule 11 of the Federal 
Rules of Criminal Procedure.999 The prosecutor also has the author
ity to conclude other deals with the defense that fall short of plea 
bargaining and are not subject to the requirements of rule ll.997

Prosecutor s Duty to Disclose Evidence. In Brady v. Mary
land998 the Supreme Court imposed on prosecutors a duty to disclose 
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prior to trial all material information favorable to the defense.999 
While substantial, the prosecutor’s duty of candor under Brady is not 
all encompassing; the required disclosure is not as full as that required 
in civil cases, nor is the defense permitted to search the prosecutor’s 
files.1000

999. Id. at 87 (prosecutor withheld accomplice’s admission of guilt); see Giglio v. 
United States, 405 U.S. 150, 154-55 (1972) (failure to disclose government’s promise 
of leniency to key witness); Napue v. Illinois, 360 U.S. 264, 265 (1959) (prosecutor 
knowingly failed to correct false testimony); United States v. Bowles, 488 F.2d 1307, 
1311 (D.C. Cir. 1973), cert, denied, 415 U.S. 991 (1974) (no prejudice where prose
cutor failed to supply defendant with witnesses’s pretrial statements that were not help
ful to defense). The prosecutor violates the defendant’s right to a fair trial if he sup
presses evidence favorable to the defense and material to the defendant’s guilt or 
punishment. Moore v. United States, 408 U.S. 786, 794-95 (1972); see United States 
v. Houle, 490 F.2d 167, 171 (2d Cir. 1973) (prosecutor failed to disclose witness’s 
arrest record because it was “public record”; court found no purposeful suppression of 
evidence by prosecutor).

1000. Evans v. Janing, 489 F.2d 470, 474 (8th Cir. 1973). See also United 
States v. Walker, 491 F.2d 236, 238 (9th Cir. 1974) (probation records may be 
withheld from defense as confidential); United States v. Greathouse, 484 F.2d 805, 
807 (7th Cir. 1973) (presentence report on codefendant may be withheld from 
defendant).

1001. Giglio v. United States, 405 U.S. 150, 154-55 (1972) (failure to disclose 
promise of leniency to key witness); United States v. Gerard, 491 F.2d 1300, 1302-03 
(9th Cir. 1974) (Government concealed its arrangements with its principal witness, a 
confessed accomplice).

1002. See, e.g., Armour v. Salisbury, 492 F.2d 1032, 1036-37 (6th Cir 1974) (pro
secutor told jury that witness had nothing to gain by testifying against defendant; in 
fact, witness had been told that probation would be recommended); United States v. 
Newman, 490 F.2d 139, 146-47 (3d Cir. 1974) (conviction reversed partly because of 
prosecutor’s denial to jury of leniency promise to witness); United States v. Smith, 480 
F.2d 664, 668 (5th Cir. 1973), cert, denied, 43 U.S.L.W. 3208 (Oct. 15, 1974) (pros
ecutor told jury witness had been sentenced to prison when in fact Government had 
promised to aid witness in getting probation).

Although the Government remained silent when a key witness misleadingly testified 
that the prosecutors had not promised to help secure a reduction of her sentence, 
reversal was not required because the misstatement was subsequently corrected by the 
prosecutor and the witness was not recalled by the defense. United States v. Harris, 
498 F.2d 1164, 1169-70 (3d Cir. 1974) (court emphasized defense strategy of not 
attacking witness’s credibility in expectation that ensuing conviction would be reversed).

In United States v. Johnson the Fifth Circuit was willing to overlook the prosecutor’s 
initial lack of candor in its failure to reveal a plea bargain arrangement with a prosecu
tion witness because the bargain subsequently was explained; the court remanded, 
however, for a hearing on the defense allegation that the witness had perjured himself 
at the trial at the prosecutor’s behest. 487 F.2d 1318, 1322-24 (5th Cir. 1974). An 
evidentiary hearing on a habeas corpus petition was required when a witness claimed 
that the prosecutor had offered her special favors in exchange for her damaging testi
mony against the defendant. Taylor v. United States, 487 F.2d 307, 308 (2d Cir. 1973) 
(per curiam).

The Government is obligated to disclose material evidence relating 
to the credibility of government witnesses.1001 The Government also 
must not mislead the jury about promises made to its witnesses.1002 
However, a modicum of nondisclosure about a deal between the 
prosecutor and a witness is not grounds for reversal if disclosure would 
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not have affected the outcome o£ the trial.1003 While the prosecutor 
may make promises to a government witness if the promises are 
disclosed, the prosecutor may not prevent a defense witness from 
testifying by threatening to prosecute him as an accessory.1004

1003. United States v. Pfingst, 490 F.2d 262, 277-78 (2d Cir. 1973), cert, denied, 
417 U.S. 919 (1974) (knowledge of prosecution deal with witness not needed by 
defense because witness’s credibility was impeached without it); see United States v. 
Fannon, 491 F.2d 129, 132-33 (5th Cir. 1974) (plea bargain with key government 
witness known to judge and defense but not to jury; no prejudice since evidence of 
guilt overwhelming).

1004. United States v. Smith, — F.2d —, — (D.C. Cir. Apr. 27, 1973) (No. 72- 
1593, at 6-7).

1005. United States v. Brawer, 496 F.2d 703, 704-05 (2d Cir. 1974) (nondisclosure 
by prosecutor unimportant because evidence not exculpatory).

1006. Brady v. Maryland, 373 U.S. 83, 87 (1963); see United States v. Fried, 486 
F.2d 201, 203 (2d Cir. 1973) (per curiam), cert, denied, 416 U.S. 983 (1974) 
(reversal required where prosecutor negligently failed to disclose information necessary 
for impeachment of government witness by defense).

1007. United States v. Henry, 487 F.2d 912 (9th Cir. 1973) (per curiam) (prose
cution was discontinued and destruction of heroin ordered after witness refused to testify; 
trial scheduled only after witness later changed his mind).

1008. See generally Alschuler, Courtroom Misconduct hy Prosecutors and Trial 
Judges, 50 Texas L. Rev. 629, 638 (1972).

1009. See, e.g., Berger v. United States, 295 U.S. 78, 88-89 (1935) (gross pro
secutorial misconduct); United States v. Callanan, 450 F.2d 145, 151 (4th Cir. 1971) 
(some prosecutorial statements improper; unimportant due to strength of government’s 
case); United States v. Hyde, 448 F.2d 815, 847 (5th Cir. 1971) (improper statements 
not prejudicial).

1010. See United States v. Gonzales, 488 F.2d 833, 836 (2d Cir. 1973) (prosecutor 
repeatedly called defense arguments a pack of lies and a concocted defense); United 
States v. Hawkins, 480 F.2d 1151, 1153 (D.C. Cir. 1973) (prosecutor likened insanity 
defense offered by defendant to that interposed by famous murderers). Racial slurs 
also are grounds for reversal. See United States v. Sanchez, 482 F.2d 5, 8-9 (5th Cir. 
1973) (prosecutor repeatedly claimed that Mexican-American lacked “machismo and 
chicannismo” because he would not admit past misdeeds); United States ex rel. Haynes 
v. McKendrick, 481 F.2d 152, 159-61 (2d Cir. 1973) (prosecutor’s summation to all- 
white jury trying black defendant emphasized that “colored people” were different 
from jurors).

A conviction need not be reversed because the prosecutor failed 
to divulge information that could have been used to impeach a 
prosecution witness if the prosecutor did not know of the information 
and the material was not exculpatory,1005 but the failure to divulge 
exculpatory evidence to the defense does necessitate reversal, regard
less of the good or bad faith of the prosecutor.1006 However, in the 
absence of bad faith, the reasonable destruction of physical evidence 
by the Government prior to trial does not necessitate reversal.1007 
Statements Made During Trial. Although exact standards
have not been articulated for determining when improper prosecutorial 
statements will lead to reversal,1008 1009 prejudicial statements that could 
have a substantial influence upon the jury will be closely reviewed by 
courts.1000 Thus, inflammatory summations by the prosecutor may pro
vide grounds for reversal.1010 However, courts have overlooked a pros
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ecutor’s intemperate remarks and have affirmed convictions when 
the Government has made a strong showing of guilt.1011 If the 
defense lodges timely objection to the prosecutor’s remarks, the appeals 
court will review the prosecutor’s words in the context of the entire trial 
to determine if the defendant’s right to a fair trial was prejudiced, 
but if the defense counsel fails to object, the reviewing court will 
consider only improprieties constituting “plain error.”1012

1011. See United States v. Joyner, 492 F.2d 650, 654 (D.C. Cir. 1974) (per curiam) 
(prosecutor’s inferences fair because based on evidence); United States v. Pruitt, 487 
F.2d 1241, 1246 (8th Cir. 1973) (conviction sustained despite “marginally improper” 
statements); United States v. White, 486 F.2d 204, 206-07 (2d Cir. 1973), cert, denied, 
415 U.S. 980 (1974) (conviction affirmed despite unwise comments by prosecutor 
that defendant was lying and defense was fabricated; proof of guilt clear and 
convincing); United States v. Dawson, 486 F.2d 1326, 1331 (5th Cir. 1973) (pros
ecutor’s single statement of belief in defendant’s guilt tolerated since inference based 
on the evidence).

Courts will grant prosecutors latitude in responding to defense arguments and 
objections. See United States v. Santana, 485 F.2d 365, 370 (2d Cir. 1973), cert, 
denied, 415 U.S. 931 (1974) (rhetorical response to defense arguments allowed if not 
unfair); United States v. Lawson, 483 F.2d 535, 538 (8th Cir. 1973), cert, denied, 
414 U.S. 1133 (1974) (prosecutor’s response to defense argument in summation did 
not violate rule against developing new arguments in rebuttal).

1012. See United States v. Black, 480 F.2d 504, 506-07 (6th Cir. 1973) (objection 
required to allow trial court to correct error); United States v. Webb, 463 F.2d 1324, 
1328 (5th Cir.), cert, denied, 409 U.S. 986 (1972) (government’s characterization of 
defendant not objected to; not plain error); Fed. R. Crim. P. 52(b) (definition of 
plain error).

1013. Donnelly v. DeChristoforo, 416 U.S. 637, 643-44 (1974) ; see Bryant v. 
Caldwell, 484 F.2d 65, 66-67 (5th Cir. 1973), cert, denied, 415 U.S. 981 (1974) 
(extravagant prosecutorial comment was permissible for Georgia state prosecutor 
although impermissible for federal prosecutors); U.S. Const, amend. XIV. In 
Donnelly the Supreme Court, reversing the First Circuit’s issuance of a writ of habeas 
corpus, found no prejudice amounting to a denial of due process where the state 
prosecutor’s single prejudicial comment was followed immediately by the trial judge’s 
instruction to disregard the statement. 416 U.S. at 644-48 In United States 
ex rel. Paxos v. Rundle the Third Circuit found no denial of due process where 
the State raised for the first time during rebuttal the claim that a defense witness had 
committed perjury because the proscutor was not attempting to mislead the jury and 
was replying to a defense alibi argument. 491 F.2d 447, 453 (3d Cir. 1974).

1014. See, e.g., United States v. Yaughn, 493 F.2d 441, 444 (5th Cir. 1974) 
(although prosecutor told jury he believed there was no question about defendant’s 
involvement, conviction affirmed because judge admonished jury to disregard pro
secutor’s comment and government’s case was strong); United States v. Benson, 487 
F.2d 978, 981-82 (3d Cir. 1973) (test is whether prosecutor’s comments can be

The federal appeals courts generally apply a stricter standard when 
they review prosecutorial conduct in federal courts, over which the 
appellate courts exercise direct supervisory power, than they apply 
when they review conduct in state courts; reversal of state convictions 
must be based on some violation of the fundamental rights guaranteed 
by the fourteenth amendment.1013 In general, a federal prosecutor 
may not express or imply a personal belief in the guilt of the 
accused,1014 may not suggest that the Government prosecutes only 
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guilty people,1015 must restrict his comments on offenses not the 
subject of the indictment,1010 and must confine his comments to the 
matters in evidence.1017 However, prosecutors in their opening state
ments may offer to prove more than is subsequently established by 
the evidence, provided testimony is offered on every point.1018

construed as his belief based on trial record rather than his opinion based on facts not 
in evidence); United States v. LeFevre, 483 F.2d 477, 478-79 (3d Cir. 1973) 
(prosecutor’s statement of personal belief improper but harmless in view of over
whelming strength of case against defendant); United States v. Jones, 482 F.2d 747, 
754 (D.C. Cir. 1973) (prosecutor’s statement of disbelief of defendant’s testimony not 
so prejudicial as to require reversal); United States v. Drummond, 481 F.2d 62, 64 
(2d Cir. 1973) (reversed partly because prosecutor repeatedly expressed his personal 
belief in defendant’s guilt).

1015. See United States v. Chrisco, 493 F.2d 232, 237-38 (8th Cir. 1974) (pros
ecutor’s statement that Government does not prosecute unless defendant is guilty 
was error but not prejudicial in light of overwhelming evidence against defendant); 
United States v. Phillips, 482 F.2d 191, 196-97 (8th Cir.), cert, denied, 414 U.S. 1114 
(1973) (prosecutor stated that if individual claimed by defendant to have been the 
bank robber were guilty, the Government would have prosecuted him; though statement 
was improper, it did not constitute prejudicial error in context of entire trial).

1016. See United States v. Jaqua, 485 F.2d 193, 195 (5th Cir. 1973) (Government 
introduced inadmissible evidence of prior offenses; compounded error by continually 
referring to these offenses in summation). Elliptical reference by the prosecutor to 
offenses other than the one charged can be corrected by a judge’s instruction. See 
United States v. Rivera, 496 F.2d 952, 953-54 (2d Cir. 1974) (prosecutor improperly 
asked if defendant had previous criminal record; no prejudice because judge prevented 
witness from answering and question was not sufficiently insinuating); United States v. 
Garcilaso de la Vega, 489 F.2d 761, 765 (2d Cir. 1974) (prosecutor in tax evasion 
case mentioned defendant’s unreported income from narcotics sales).

A government witness may blurt out testimony of alleged prior misconduct by the 
defendant. United States v. Heckman, 479 F.2d 726, 731 (3d Cir. 1973) (government 
witness in SDS firebombing case testified that after he had introduced defendant to 
another undercover agent, he said, “You did a good job on firebombing [another 
building]’’). In affirming the conviction in Heckman, the court distinguished the situa
tion in which a witness volunteers testimony from the situation in which a prosecutor 
asks an improper question. 479 F.2d at 731; see United States v. Dray, 468 F.2d 257, 
259 (3d Cir. 1972) (robbery conviction reversed despite curative instruction from the 
judge because prosecutor asked defendant, “[Y]ou say your wife was killed. You 
killed her, didn’t you?”).

1017. See United States v. Whitmore, 480 F.2d 1154, 1157 (D.C. Cir. 1973) 
(conviction reversed because prosecutor repeatedly referred to matters not in evidence). 
The Seventh Circuit upheld a conviction because an improper remark, although 
clearly not based on matters in evidence, had only a slight effect upon the jury’s 
deliberations. United States v. Trutenko, 490 F.2d 678, 679-80 (7th Cir. 1973) 
(prosecutor told jurors in insurance fraud case that schemes like defendant’s made 
premiums higher for everyone). Minor misstatements of evidence in the prosecutor’s 
summation may be cured by the judge’s instruction that arguments of counsel are not 
in evidence. See United States v. Cady, 495 F.2d 742, 748 (8th Cir. 1974) (pro
secutor misstated witness’s testimony on whether defendant had said he wanted a car 
in order to rob a bank).

1018. See United States v. Skeens, 494 F.2d 1050, 1053 (D.C. Cir. 1974). The 
Sixth Circuit in United States v. West found no misconduct when the prosecutor in 
good faith detailed the expected testimony of a government witness who subsequently 
refused to testify. 486 F.2d 468, 472 (6th Cir. 1973), cert, denied, 416 U.S. 955 
(1974). See also United States v. Matousek, 483 F.2d 286, 288 (8th Cir. 1973) 
(where witness vacillates on stand, prosecutor may comment on change in testimony 
to jury).
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The prosecutor’s comment on a defendant’s failure to testify gen
erally constitutes plain error requiring reversal,1019 but new questions 
have arisen about the extent to which a prosecutor may comment on 
the silence of the accused during questioning by the police. The 
Third Circuit in Agnellino v. New J ersetj1020 denied habeas corpus 
relief to a defendant who was convicted after the prosecutor had 
attacked the defendant’s credibility by commenting on his failure 
to volunteer information to the police when they searched his res
taurant for stolen property.1021 The Fifth Circuit also has permitted 
a prosecutor to argue that the defendant’s failure to relate his ex
culpatory story to arresting officers cast doubt on his veracity.1022 
Taking a position contrary to that of the Third and Fifth Circuits, 
the District of Columbia Circuit in United States v. Anderson1023 has 
refused to permit prosecutorial comments on the prior silence of an 
accused. The court followed the Tenth Circuit in holding that 
silence at the time of arrest is not an inconsistent or contradictory 
statement but is simply the exercise of a constitutional right that all 
persons enjoy without qualification.1024

1019. See Griffin v. California, 380 U.S. 609, 615 (1965) (prosecutor’s comment on 
failure of defendant to testify held violative of fourteenth amendment). See also 
Chapman v. California, 386 U.S. 18, 24-26 (1967) (prosecutor’s remarks not harmless 
error under federal standard). However, brief and superficial comments by the 
prosecutor on the defendant’s failure to testify, when addressed only to credibility 
rather than to substance, are unlikely to sway the jury if the judge issues cautionary 
instructions. See Haberstroh v. Montanye, 493 F.2d 483, 485 (2d Cir. 1974) (per 
curiam); United States v. Ward, 481 F.2d 185, 187 (5th Cir. 1973).

1020. 493 F.2d 714 (3d Cir. 1974).
1021. Id. at 722.
1022. See United States v. Quintana-Gomez, 488 F.2d 1246, 1247 (5th Cir. 1973) 

(per curiam) (questions for impeachment purposes on defendant’s failure to tell ar
resting officers he was coerced into drug smuggling held proper); United States v. 
Ramirez, 441 F.2d 950, 954 (5th Cir.), cert, denied, 404 U.S. 869 (1971) (silence 
at arrest cast doubt on defendant’s claim of duress; may be used by prosecutor for 
impeachment).

1023. 498 F.2d 1038 (D.C. Cir. 1974). The court reversed a conviction obtained 
after a prosecutor tried to impeach a defendant’s testimony by noting his silence during 
interrogation. Id. at 1040.

1024. Id. at 1042; see Johnson v. Patterson, 475 F.2d 1066, 1068 (10th Cir.), cert, 
denied, 414 U.S. 878 (1973) (reversed because prosecutor commented on fact that 
defendant’s exculpatory story was not told at arrest).

1025. See Illinois v. Allen, 397 U.S. 337, 343 (1970).
1026. Id. at 344-45; see 18 U.S.C. § 401 (1970) (summary contempt power).

CONTROL OF PHYSICAL CIRCUMSTANCES AT TRIAL

Defendant’s Conduct and Appearance. The physical circum
stances at trial are subject to the discretionary control of the trial 
judge.1025 1026 In exercising that control, a federal trial judge may use 
the summary contempt power to deal with disruption in the court
room;1020 if necessary, the judge may have especially disruptive de
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fendants restrained, handcuffed, or removed,1027 Problems arise 
when the defendant has offered no resistance and has caused no 
trouble in court but authorities wish to use special measures of re
straint because they fear normal security measures are insufficient to 
prevent the defendant’s escape. In Kennedy v. Cardwell™28 the 
Sixth Circuit upheld the shackling of a defendant who had escaped 
previously and had been judged by a sheriff to have the ability to 
escape.1029

1027. Illinois v. Allen, 397 U.S. 337, 343-45 (1970); see United States v. Cochran, 
475 F.2d 1080, 1083 (8th Cir.), cert, denied, 414 U.S. 833 (1973) (unruly defendant 
removed from courtroom).

1028. 487 F.2d 101 (6th Cir. 1973).
1029. Id. at 104 (decision to shackle defendant rests in trial court’s discretion; 

reversal requires finding abuse of discretion).
1030. U.S. Const, amend. VI.
1031. United States v. Taylor, 478 F.2d 689, 691 (1st Cir.), aff’d, 414 U.S. 17 

(1973) (per curiam); see United States v. Davis, 486 F.2d 725, 727 (7th Cir. 1973), 
cert, denied, 415 U.S. 979 (1974) (defendant voluntarily absent during testimony of key 
government witness); Fed. R. Crim. P. 43 (allows trial despite defendant’s voluntary7 
absence).

1032. See United States v. Gregorio, 497 F.2d 1253, 1259-60 (4th Cir. 1974) (no 
need for defendant’s presence at purely techncial legal conference).

1033. Bustamante v. Cardwell, 497 F.2d 556, 558 (9th Cir. 1974) (per curiam) 
(after evidentiary hearing showed that nothing prejudicial to defendant occurred at 
replay of instructions, court found error was harmless).

1034. United States v. Chrisco, 493 F.2d 232, 236 (8th Cir. 1974) (defense counsel 
present during challenges; defendants present when potential jurors were officially 
removed).

1035. Gaito v. Brierly, 485 F.2d 86, 90 (3d Cir. 1973) (error not rendered harmless 
by defendant’s admission on stand that he had been incarcerated).

While the defendant has the constitutional right to confront his 
accusers,1030 if the defendant flees during trial, he is deemed to have 
waived his constitutional right to be present; the trial will continue 
in his absence.1031 Further, his right to be physically present during 
all stages of the trial does not encompass a right to be present in 
the judge’s chambers when the defense counsel and the prosecutor 
assist the judge in preparing jury instructions.1032 Although the de
fendant has the right to be present when the judge instructs the jury, 
the Ninth Circuit this term upheld the conviction of a defendant who 
was absent during the replaying of a tape recording of the instruc
tions.1033 A conviction also was upheld in a case in which the 
defendants were not present during peremptory challenges of the 
jurors.1034

The defendant who is in custody should not be compelled to 
appear before the jury dressed in clothing recognizable to the jurors 
as prison clothes because such an appearance may infringe on his 
right to be presumed innocent,1035 but where the evidence of guilt 
is overwhelming, the defendant’s appearance before the jury in prison 
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garb may be deemed harmless.1036 This term courts upheld convic
tions where a guard was stationed near the defendant,1037 where the 
defendant who had attempted to escape was chained during the 
trial,1038 and where the jurors had seen the defendant handcuffed to 
a marshal.1039

1036. See United States v. Moye, 487 F.2d 1399 (4th Cir. 1973) (No. 73-1489, 
at 5) (unpublished opinion) (per curiam) (prison garb harmless error).

1037. See Snow v. Oklahoma, 489 F.2d 278, 280 (10th Cir. 1973) (defendant failed 
to show prejudiced by mere presence of guard).

1038. See Patterson v. Estelle, 497 F.2d 37, 40 (5th Cir. 1974) (shackles within 
trial court’s discretion).

1039. See United States v. Hopkins, 486 F.2d 360, 362 (9th Cir. 1973) (per curiam) 
(defendant must show prejudice).

1040. See United States v. Jones, 480 F.2d 954, 959 (5th Cir. 1973) (judge allowed 
witness to visit scene of crime with customs agent; no prejudice to defendant in narcot
ics case).

1041. United States v. Suarez, 487 F.2d 236, 238 (8th Cir. 1973), cert, denied, 
415 U.S. 981 (1974); see United States v. Vario, 484 F.2d 1052, 1055-56 (2d Cir. 
1973), cert, denied, 414 U.S. 1129 (1974) (violation of sequestration order does not 
bar witness’s testimony unless prejudice to defendant is shown).

1042. 487 F.2d 257 (8th Cir. 1973).
1043. Id. at 259.
1044. Shane v. Warner Mfg. Corp., 229 F.2d 207, 210 (3d Cir.), appeal dismissed 

pursuant to rule 60, 351 U.S. 959 (1956); see United States v. Frank, 494 F.2d 145, 
157 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (govern
ment witness needed interpreter only on cross-examination); United States v. Flynn, 
481 F.2d 11, 13 (1st Cir.), cert, denied, 414 U.S. 854 (1973) (within judge’s discre
tion to allow defendant to use charts).

1045. 496 F.2d 314 (10th Cir. 1974).
1046. Id. at 320-21.

Witnesses and Introduction of Evidence. While the judge has
discretion to issue a sequestration order, he is not bound by the order 
and can grant exemptions to individual witnesses.1040 Whether a 
witness who has violated a sequestration order can testify is a ques
tion generally left to the discretion of the trial judge.1041 In United 
States v. Atkins™42 the Eighth Circuit noted that while the usual 
sanction imposed on a witness who has violated a sequestration order 
is a citation for contempt or the allowance of adverse comment on 
his testimony to the jury, under some circumstances a judge may 
refuse to permit a witness to testify.1043

The trial judge may permit the use of aids such as blackboards and 
interpreters in the courtroom.1044 In United States v. Downen™45 
the Tenth Circuit upheld the use during the trial and in the jury 
room of a blackboard summarizing the government’s case. The 
court found no prejudice to the defendants because the trial court 
had given the jury extensive cautionary instructions stating that the 
blackboard was not in evidence.1046
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CONTROL OF THE JURY

The constitutional guarantee of a trial by an impartial jury requires 
trial judges to exercise their discretion to ensure that the jury is not 
contaminated through outside influence or irregularities.1047 In fed
eral courts, the field of discretionary actions the trial judge may take 
to protect the jury from outside influence includes the sequestration 
of the jury.1048

1047. See Turner v. Louisiana, 379 U.S. 466, 472-73 (1965) (jury sequestered in 
custody of sheriff who was a key witness); U.S. Const, amend. VI.

1048. See United States v. Weiss, 431 F.2d 1402, 1407 (10th Cir. 1970); United 
States v. Acuff, 410 F.2d 463, 467 (6th Cir.), cert, denied, 396 U.S. 830 (1969). The 
Seventh Circuit has granted defendants the absolute right to have the jury sequestered 
after it begins its deliberations. See United States v. D’Antonio, 342 F.2d 667, 670 
(7th Cir. 1965).

1049. United States ex rel. Tobe v. Bensinger, 492 F.2d 232, 238 (7th Cir. 1974). 
The court held that such unauthorized communications were probably prejudicial be
cause they omitted an admonition that no juror should relinquish his conscientiously 
held convictions in order to join a majority’s verdict. Id.; see Allen v. United States, 
164 U.S. 492, 501 (1896).

1050. United States v. Williams, 485 F.2d 684 (4th Cir. 1973) (No. 73-1569, at 
2) (unpublished opinion) (per curiam).

1051. United States v. Betner, 489 F.2d 116, 119 (5th Cir. 1974) (trial courts
should undertake full investigation where such forbidden communication with jury 
occurs ). -

1052. See Fed. R. Crim. P. 30.
1053. United States v. Hamling, 481 F.2d 307, 324 (9th Cir. 1973), aff’d on other 

grounds, 418 U.S. 87 (1974). The Ninth Circuit in Hamling refused to follow 
the Tenth Circuit’s rule requiring automatic reversal if objections to instructions are 
made within the presence of the jury. Id.; see Hall v. United States, 378 F.2d 349, 
350 (10th Cir. 1967).

Contamination by Court Officials or by Prior Encounters with Par
ticipants. The Seventh Circuit affirmed issuance of a writ
of habeas corpus in a case in which the jury’s three inquiries to the 
judge during deliberations were answered by the bailiff, who re
sponded by telling the jury that they had to keep deliberating to 
reach a unanimous verdict.1049 The Fourth Circuit ordered a new 
trial where a district judge communicated with the jury in the 
absence of defense counsel.1050 Similarly, because the prosecutor 
fraternized with members of the jury panel during recess and thus 
possibly established a rapport with the jurors, the Fifth Circuit 
remanded a case for a new trial.1051 The failure to comply with the 
rule that objections to jury instructions be made out of the presence 
of the jurors if one party requests that they be so made1052 is rever
sible error unless the court of appeals is satisfied on examination of 
the entire record that the failure did not prejudice the defendant.1053

A jury may be contaminated if its members know participants in 
the trial, but reversal is not required unless the defendant makes a
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showing of prejudice.1054 Convictions were upheld this term where 
jurors had heard the same government witnesses in prior cases1055 
and where jurors had heard two earlier cases tried by the same 
prosecutor.1056

1054. See United States v. Price, 464 F.2d 1217, 1219 (8th Cir.), cert, denied, 409 
U.S. 1040 (1972) (defendant and juror had met once; no showing of prejudice as 
juror apparently did not recognize defendant).

1055. Johnson v. United States, 484 F.2d 309, 310 (8th Cir.), cert, denied, 414 U.S. 
1039 (1973) (no reversible error absent showing of prejudice).

1056. United States v. Drake, 494 F.2<1 648, 650-51 (7th Cir. 1974) (no prejudice 
shown).

1057. See United States v. Collins, 472 F.2d 1017, 1020 (5th Cir. 1973) (no abuse 
of discretion in refusal to grant continuance because no prejudice shown).

1058. See Addison v. United States, 317 F.2d 808, 814 (5th Cir. 1963), cert, denied, 
376 U.S. 905 (1964). Careful questioning can screen out those who may have been 
subjected to public pressure. See United States v. Hamilton, 490 F.2d 451, 452 (5th 
Cir. 1974) (per curiam) (judge excused potential jurors who had seen letter urging 
conviction of drug offenders).

1059. See Fed. R. Crim. P. 23(a); cf. United States v. Wright, 491 F.2d 942, 945 
(6th Cir. 1974) (trial judge did not abuse discretion by denying waiver of jury trial 
despite defendant’s claim that newspaper accounts and subtleties of defendant’s entrap
ment defense made fair jury trial impossible).

1060. See United States v. Nix, 465 F.2d 90, 96 (5th Cir.), cert, denied, 409 U.S. 
1013 (1972); Fed. R. Crim. P. 21.

1061. See United States v. Rocks, 481 F.2d 112, 113 (4th Cir.), cert, denied, 414 
U.S. 1044 (1973) (judge questioned jurors personally but allowed counsel to suggest 
questions).

1062. United States v. Rattenni, 480 F.2d 195, 197-98 (2d Cir. 1973).
1063. United States v. D’Andrea, 495 F.2d 1170, 1172 (3d Cir. 1974) (per curiam) 

(test for reversal whether substantial prejudice occurred); see United States v. Brown, 

Contamination by Publicity. Where effectuation of the de
fendant’s right to a fair trial may have been jeopardized by pretrial 
publicity, the trial judge may take several actions in the exercise of 
his discretion to ensure that the defendant is not prejudiced. He 
may delay the trial,1057 conduct a voir dire examination of prospective 
jurors to determine whether they have been influenced,1058 grant a 
motion for trial without a jury,1059 or grant a motion for a change of 
venue.1060 Where the trial itself attracts publicity, the court should 
be certain at all times that the publicity has not reached or influenced 
jurors. The trial court should conduct an extensive examination of 
all jurors when it learns of reports that the jurors have read news 
articles mentioning the case.1061 The Second Circuit reversed a 
conviction after one of the jurors admitted being prejudiced by a 
newspaper account adverse to the defendant.1062 The Third Circuit 
affirmed a conviction, however, even though a juror and an alternate 
had read a newspaper account depicting the defendant as a “gang 
figure” and “reputed underworld figure,” because the jurors stated 
that their judgment was not affected.1063
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Contamination by Materials in Jury Room. In order to protect
the defendant’s right to confront the witnesses against him and to 
prevent the jurors from being influenced by the presence of un
authorized materials, any information not introduced at trial should 
be withheld from the jury and should not be permitted in the jury 
room.1064 1065 Reversal because of the presence of unauthorized material 
in the jury room is not required, however, absent a showing of pre
judice to the defendant.1060 A juror’s use of adhesive tape to simulate 
the disguise allegedly used in the holdup, while termed misconduct 
by the court, was nevertheless found harmless in the face of over
whelming evidence of guilt.1066

— F. 2d —, — (5th Cir. May 2, 1974) (No. 73-3201, at 3454) (defendant must show 
actual prejudice from publicity where no objection was made at trial). Similarly, the 
Fifth Circuit concluded that a news account of a defense attorney’s dispute with the 
trial judge, which culminated in the brief jailing of the attorney for contempt, could 
not have prejudiced those jurors who saw it because the article made little reference 
to the defendant and did not reflect on his guilt or innocence. United States v. 
Schrimsher, 493 F.2d 848, 854 (5th Cir. 1974).

1064. See United States v. Paz, 462 F.2d 740, 745-46 (5th Cir. 1972) (extrinsic 
material found in jury room; new trial required unless hearing showed no reasonable 
possibility that jurors were influenced).

1065. See United States v. Bishop, 492 F.2d 1361, 1363 (8th Cir. 1974), cert, denied, 
43 U.S.L.W. 3209 (U.S. Oct. 15, 1974) (no prejudice to defendant from telephone 
records inadvertently taken into jury room); United States v. Burket, 480 F.2d 568, 
570 (2d Cir. 1973) (exhibits not in evidence given to jury; no prejudice to defendant 
because exhibits added nothing to evidence of guilt).

1066. United States v. Welch, 496 F.2d 861 (4th Cir. 1974) (per curiam).
1067. United States v. Miles, 483 F.2d 1372, 1374 (8th Cir. 1973), vacated and 

remanded, 415 U.S. 970 (1974). Premature discussion among jurors is not grounds 
for reversal where the defendant fails to show that jurors relied on any evidence outside 
the record or that any jurors actually made up their minds before the case was 
submitted to them. See United States v. Klee, 494 F.2d 394, 396 (9th Cir. 1974).

1068. United States v. Ferguson, 486 F.2d 968 (6th Cir. 1973).
1069. Id. at 971 (Government unable to overcome prejudice because tainted juror not 

removed until after he had improperly discussed the case with at least one other juror).
1070. See, e.g., United States v. Baccari, 489 F.2d 274, 275 (10th Cir.) (per 

curiam), cert, denied 417 U.S. 914 (1974) (defendant’s consent to recently excused 
alternate juror’s rejoining jury for deliberations when a regular juror became ill barred 
his later objection); United States v. Hester, 489 F.2d 48, 50 (8th Cir. 1973) (per 
curiam) (defendant’s failure to tell judge that a juror had fallen asleep during the 

Jury Irregularities. The Eighth Circuit ruled this term that
a trial judge’s inadvertent failure to admonish the jurors not to talk 
or read about the case during a recess was not error where the judge 
had meticulously emphasized this point throughout the trial.1067 How
ever, the Sixth Circuit remanded for a new trial a case in which a 
friend of one defendant contacted a juror.1068 1069 The court held that 
such improper contact created a presumption of prejudice that the 
Government had to overcome affirmatively.1060 Where the defense 
fails to object at trial, expresses satisfaction, or is silent in the face 
of jury irregularities, a court will affirm a conviction.1070 In general, 



1974] Circuits Note: Criminal 475

federal appeals courts tend to uphold jury convictions despite some 
irregularities of procedure, provided no prejudice to the defendant 
is shown.1071

trial barred him from later raising that objection); United States v. Gardner, 480 F.2d 
929, 931-32 (10th Cir.), cert, denied, 414 U.S. 977 (1973) (defendant’s expression of 
satisfaction with jury that had been impaneled but then was excused for 14 days waived 
any objection to the jury’s being excused for so long).

1071. See, e.g., United States v. D’Amato, 493 F.2d 359, 366 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (after verdicts had been returned 
on most counts, one juror unable to continue because of acute claustrophobia; illness 
did not affect juror’s ability to decide case intelligently, at least with respect to verdicts 
already returned); United States v. Thomas, 492 F.2d 1240 (4th Cir. 1974) (No. 
73-1348, at 2) (unpublished opinion) (per curiam) (deliberations on Thanksgiving 
Eve are not prejudicial to defendant); United States v. Fox, 488 F.2d 1093, 1094 
(5th Cir. 1973) (per curiam), cert, denied, 417 U.S. 948 (1974) (trial judge properly 
retired jury for further deliberations after poll in court showed one juror uncertain of 
her verdict); United States v. Allison, 487 F.2d 339 (5th Cir. 1973) (per curiam), 
cert, denied, 416 U.S. 982 (1974) (hearing showed no prejudice to defendant even 
though alternate juror was present during deliberations); United States v. Simpson, 
484 F.2d 467, 468 (5th Cir. 1973) (per curiam) (reversal not warranted by alternate 
juror’s making menacing gestures toward defendant in courtroom); United States v. 
Whitman, 480 F.2d 1028, 1030 (6th Cir.), cert, denied, 414 U.S. 1026 (1973) 
(dismissal on double jeopardy grounds not required where jury panel dismissed prior to 
being sworn to give judge opportunity to consider motions in case).

1072. Federal law specifies that a defendant in a federal trial for a capital offense 
is allowed a maximum of two appointed attorneys. See 18 U.S.C. § 3005 (1970). In 
United States v. Watson the Government argued that section 3005 did not apply to the 
defendant, whose request for a second counsel had been denied, because the Supreme 
Court’s decision in Furman v. Georgia had removed the risk of the death penalty in 
the defendant’s case. — F.2d —, — (4th Cir. Aug. 20, 1973) (No. 72-1452, at 3-4); 
see Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam). The Fourth 
Circuit, noting that the Supreme Court had not intended to nullify the distinctions 
between capital and noncapital crimes in many areas of federal law unrelated to the 
imposition of punishment, rejected the government’s contention and reversed the 
conviction. — F.2d at — (No. 72-1452, at 7-8).

1073. 407 U.S. 25 (1972).
1074. Id. at 37.
1075. See, e.g., Irby v. Missouri, 502 F.2d 1096, 1100 (8th Cir. 1974) (per 

curiam) (where petitioner insists he neither had counsel nor waived his 
right to counsel, burden is on state to show an intelligent and competent waiver); 

RIGHT TO EFFECTIVE COUNSEL

The sixth amendment guarantees to defendants in criminal pro
ceedings the right to counsel.1072 In Argersinger v. Hamlin1073 the 
United States Supreme Court ruled that defendants must be rep
resented in state as well as federal prosecutions when imprisonment, 
even for petty offenses and misdemeanors, is a possible penalty.1074 
To implement the right to counsel, a reviewing court must vacate a 
sentence if the sentencing court, whether state or federal, relied on 
a presentencing report that included information about prior con
victions obtained in a trial at which the defendant was not assisted 
by counsel.1075 On remand, the sentencing court must decide whether 
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its original sentence would be too harsh if the uncounseled prior 
convictions were excluded from consideration; if the sentence would 
be too harsh, the court must hold a full evidentiary hearing to deter
mine the constitutionality of the uncounseled prior convictions and 
must adjust the sentences accordingly?076 Courts have made it 
clear, however, that the Argersinger doctrine relieves an uncounseled 
defendant convicted for a misdemeanor only from the penalty of 
incarceration?077 The conviction itself survives, despite the absence 
of counsel, and the defendant is not entitled to post-conviction relief 
from collateral civil, nonconfinement consequences?078

The Fourth Circuit held this term that officers need not specify 
that appointed counsel is immediately available to an indigent ar
restee when they read the warnings required by Miranda v. Ari
zona. 1076 1077 1078 1079 1080 When the defendant causes a lengthy delay in the 
appointment of counsel or the absence of counsel at trial, the defendant 
cannot complain?080 Reversal of conviction may result, however, 

Baker v. United States, 494 F.2d 508, 509 (5th Cir. 1974) (per curiam) (federal 
district judge should not assume defendant’s prior conviction was counseled because 
obtained in federal court); Torres v. United States, 490 F.2d 862, 863 (5th Cir. 1974) 
(per curiam) (remanded for reconsideration of sentence).

1076. See, e.g., Irby v. Missouri 502 F.2d 1096, 1100 (8th Cir. 1974) (per 
curiam); Baker v. United States, 494 F.2d 508, 509 (5th Cir. 1974) (per 
curiam); Torres v. United States, 490 F.2d 862, 863 (5th Cir. 1974) (per curiam).

1077. See Cottle v. Wainwright, 477 F.2d 269, 275 (5th Cir.), vacated and 
remanded, 414 U.S. 895 (1973) (Argersinger applied only to relieve defendant of 
uncounseled misdemeanor conviction for which he was imprisoned). The Supreme 
Court remanded the case for a determination of whether counsel had to be appointed 
for the petitioner’s parole revocation hearing but did not disturb the Fifth Circuit’s 
holding that the only uncounseled misdemeanor conviction of petitioner to be excluded 
from consideration at the parole revocation hearing was the conviction for which the 
petitioner had been incarcerated. 414 U.S. at 895; see 477 F.2d at 273-75.

1078. See Morgan v. Juvenile & Domestic Relations Ct., 491 F.2d 456, 457 (4th 
Cir. 1974) (mem.) (Argersinger not available to void conviction for nonsupport); 
Marston v. Oliver, 485 F.2d 705, 707-08 (4th Cir. 1973), cert, denied, 416 U.S. 936 
(1974) (Argersinger not applicable to nullify petitioner’s uncounseled misdemeanor 
conviction that resulted in revocation of driver’s license). Similarly, the Fourth Circuit 
has held that Argersinger does not require the presence of counsel at a civil proceeding, 
such as a driver’s license revocation hearing. See Ferguson v. Gathright, 485 F.2d 504, 
506 (4th Cir. 1973), cert, denied, 415 U.S. 933 (1974) (alternative holding).

1079. Wright v. North Carolina, 483 F.2d 405, 406-07 (4th Cir. 1973), cert, denied, 
415 U.S. 936 (1974) (warning that appointed counsel is available “if and when you 
go to court” held sufficient); see Miranda v. Arizona, 384 U.S. 436, 473 (1966) 
(indigent arrestee must be informed of his right to consult with appointed counsel). 
But see United States v. Cassell, 452 F.2d 533, 540-41 (7th Cir. 1971) (“if and when 
you go to court” held deficient Miranda warning).

1080. See United States v. Pinkett, 483 F.2d 1401 (4th Cir.) (No. 73-1122, at 4-5) 
(unpublished opinion) (per curiam), cert, denied, 414 U.S. 1114 (1973) (three-month 
delay in appointment of counsel due to defendant’s refusal to sign financial affidavit); 
United States v. Casey, 480 F.2d 151, 152 (5th Cir.) (per curiam), cert, denied, 
414 U.S. 1045 (1973) (no error where defendant was unrepresented at trial because 
retained counsel had given 20 days notice that he would not serve).
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where the trial court is responsible for the delay in appointing 
counsel; the Tenth Circuit reversed the conviction of a defendant 
who was incarcerated in Canada at the time of his indictment in 
Kansas and did not receive appointed counsel until his return to 
Kansas, 13 months after his original request for counsel.1081

1081. United States v. Dolack, 484 F.2d 528, 529, 531 (10th Cir. 1973).
1082. United States v. Wade, 388 U.S. 218, 226, 237 (1967) (postindictment 

lineup at police station is a critical stage of prosecution, requiring presence of counsel); 
see Oliver v. Cowan, 487 F.2d 895, 896 (6th Cir. 1973), cert, denied, 416 U.S. 975 
(1974) (per curiam) (counsel required at sentencing where state law permits 
defendants to raise objections to sentence); cf. Bryant v. Caldwell, 484 F.2d 65, 66-67 
(5th Cir. 1973), cert, denied, 415 U.S. 981 (1974) (counsel’s absence during pro
secutor’s remarks was not objectionable under state law).

1083. See United States v. Masullo, 489 F.2d 217, 221-22 (2d Cir. 1973) (counsel 
need not be notified of postarrest interrogation of defendant who had waived his 
Miranda rights); United States v. Love, 482 F.2d 213, 216-18 (5th Cir.), cert, denied, 
414 U.S. 1026 (1973) (counsel’s presence not required at postarrest swabbing of 
defendant’s hands with chemical solution); United States v. Cobbs, 481 F.2d 196, 200 
(3d Cir.), cert, denied, 414 U.S. 980 (1973) (no requirement to notify counsel of 
interrogation after defendant had waived his Miranda rights).

1084. See Daigle v. Warner, 490 F.2d 358, 364-65 (9th Cir. 1973) (counsel required 
at summary court-martial only where defendant claims a defense or mitigating 
circumstances and needs counsel to present defense or circumstances).

1085. See United States v. Masters, 484 F.2d 1251, 1253 (10th Cir. 1973) (appoint
ment of counsel in habeas corpus proceeding is within discretion of court).

1086. 417 U.S. 600 (1974).
1087. Id. at 616.
1088. 372 U.S. 353 (1963) (fourteenth amendment requires states to appoint 

counsel for indigent criminal defendants for first appeal as of right).
1089. 417 U.S. at 615; see Douglas v. California, 372 U.S. 353, 356 (1963).

The right to counsel attaches at any stage of the prosecution, 
including pretrial proceedings, where the absence of counsel might 
deprive the accused of his right to a fair trial.1082 The defendant 
is not entitled to counsel, however, at those stages of the police in
vestigation, whether before or after the institution of formal criminal 
prosecution, during which the presence of counsel is unnecessary 
to safeguard the defendant’s rights or the defendant has waived his 
right to have counsel present.1083 There is no absolute right to counsel 
in summary courts-martial,1084 which are designed to expedite the 
prosecution of minor offenses in the military, or in habeas corpus 
proceedings,1085 1086 which are civil in nature, not criminal.

The Supreme Court ruled in Ross v. Moff it1080 that states have no 
constitutional obligation to provide indigent criminal appellants with 
appointed counsel beyond the first appeal taken as of right.1087 In 
declining to extend the holding of Douglas v. California,1088 the Court 
stated that neither the due process clause nor the equal protection 
clause of the fourteenth amendment requires states to furnish counsel 
for discretionary appeals.1089 A defendant is entitled to post-convic
tion relief, however, where neither the state nor his appointed trial 
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counsel informed him of his right to appeal and his right to be 
represented by appointed counsel in his first appeal of right.1090

1090. See Daniels v. Alabama, 487 F.2d 887, 888 (5th Cir. 1973) (per curiam).
1091. See Circuits Note: 1972-1973 Term 531-32 n.936.
1092. See Beasley v. United States, 491 F.2d 687, 689 (6th Cir. 1974); West v. 

Louisiana, 478 F.2d 1026, 1032-33 (5th Cir. 1973). In Beasley counsel erroneously 
advised waiver of jury trial and called only one witness, who was antagonistic to the 
defense, over defendant’s protest. 491 F.2d at 490, 496. In West counsel conducted 
no investigation, called no defense witnesses, and rested after denial of a motion for 
directed verdict. 478 F.2d at 1033-34.

1093. Beasley v. United States, 491 F.2d 687, 696 (6th Cir. 1974); West v. 
Louisiana, 478 F.2d 1026, 1033 (5th Cir. 1973). In applying the new standard in 
Hudson v. Alabama, the Fifth Circuit vacated a petitioner’s state court convictions 
where his counsel, over petitioner’s objection, had informed the jury of counsel’s plea 
bargain with the prosecutor and had failed to present evidence at trial. 493 F.2d 171, 
172-73 (5th Cir. 1974) (per curiam).

Two circuits this term continued to apply the “farce or mockery” standard. See 
United States ex rel. Jones v. Vincent, 491 F.2d 1275, 1276 (2d Cir. 1974) (per 
curiam); United States v. Martin, 489 F.2d 674, 677 (9th Cir. 1973), cert, denied, 
417 U.S. 948 (1974). In Herring v. Estelle the Fifth Circuit, which has rejected the 
“farce or mockery” standard, observed that the standard is an element in the 
determination of the circuit’s new reasonably effective assistance test. 491 F.2d 125, 
128 (5th Cir. 1974); cf. Canal Zone v. Rios, 479 F.2d 1253, 1254 (5th Cir. 1973) 
(per curiam) (sua sponte reversal for lack of effective assistance of counsel). The 
Supreme Court has denied certiorari in a case the Court could have accepted to resolve 
the conflict among the circuits. See Curtis v. Zelker, 410 U.S. 945 (1973), denying 
cert, to United States ex rel. Curtis v. Zelker, 466 F.2d 1092, 1101 (2d Cir. 1972) 
(farce or mockery standard applied).

1094. 487 F.2d 1197 (D.C. Cir. 1973).
1095. Id. at 1202 (emphasis by the court). See generally Bazelon, The Defective 

Assistance of Counsel, 42 U. Cinn. L. Rev. 1 (1973). In remanding the ineffective 
assistance claim for a hearing on counsel’s preparation and investigation, the court 
questioned a number of unexplained omissions and tactical blunders of appointed 
counsel. 487 F.2d at 1199-1201. The attorney failed for a month to file a bond 
review motion despite defendant’s acceptance by the Black Man’s Development Center 
for pretrial custody; the motion then was filed in the wrong court. Id. at 1199-1200. 
After announcing to the court that he was ready for trial, counsel requested a 
continuance. Id. at 1200. When asked at trial for the names of alibi witnesses, 
counsel dropped his alibi defense. The attorney waived jury trial without first 
ascertaining that his client would be tried in front of the same judge who had 
previously accepted guilty pleas from two accomplices. There was evidence of a serious 

Effective Assistance of Counsel. The Fifth and Sixth Circuits
this term abandoned the strict requirement, adopted by other cir
cuits,1091 that counsel’s performance be a “farce and mockery, shocking 
to the Court” to warrant reversal.1092 The proper standard in the 
Fifth and Sixth Circuits now is whether counsel is “reasonably likely 
to render and rendering reasonably effective assistance.”1093 The 
District of Columbia Circuit had already adopted the new standard 
in United States v. DeCoster;1094 Chief Judge Bazelon, writing for 
the court, emphasized that the defendant is entitled to the “reason
ably competent assistance of an attorney acting as bis diligent con
scientious advocate”1095
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The new standard, rather than merely prohibiting gross incom
petence, apparently requires the affirmative competence of counsel. 
The District of Columbia court interpreted the new standard as 
specifically requiring counsel to confer without delay and as often 
as necessary with his client about possible defenses and strategies, 
to advise the client promptly of his rights and to take any necessary 
legal action to protect those rights, to investigate possible release 
pending trial, to make motions, where appropriate, for pretrial 
psychiatric examination or for suppression of evidence, and to con
duct appropriate investigations into fact and law in order to raise 
defenses.1096 If the defendant demonstrates a substantial violation 
of any of these requirements, the burden of proof is cast on the 
Government to show an absence of prejudice.1097

lack of communication between attorney and client, and the defendant informed the 
court of his dissatisfaction. Id. Only two witnesses were called by defense counsel— 
his client and an alleged accomplice. The accomplice contradicted the defendant on 
a critical matter and undermined the entire defense case. Id. at 1201.

1096. 487 F.2d at 1203-04. These requirements were borrowed in large part from 
the Fourth Circuit. See Coles v. Peyton, 389 F.2d 224, 226 (4th Cir.), cert. denied, 
393 U.S. 849 (1968). In DeCoster, the protection of the defendant’s rights is expanded, 
however, since counsel must be concerned with pretrial release, psychiatric examinations, 
and suppression of evidence. 487 F.2d at 1203.

1097. 487 F.2d at 1204. The court reasoned that the presumption of innocence 
mandated this determination; a burden on the defendant to show prejudice forces him, 
in effect, to establish a likelihood of innocence. Id. Further, proof of prejudice may 
not appear on the trial record because of counsel’s incompetence. Id. Judge 
MacKinnon argued that this burden on the Government to prove nonprejudice was 
unfair, however, since such proof lies more within the ability of the accused. Id. at 
1205 (MacKinnon, J., concurring and dissenting).

1098. See Garland v. Cox, 472 F.2d 875, 879 (4th Cir.), cert, denied, 414 U.S. 908
(1973) (late appointment of counsel inherently prejudicial and shifts burden to state 
to show effective assistance). •

1099. United States ex rel. Davis v. Johnson, 495 F.2d 335, 339-40 (3d Cir. 1974) 
(possible prejudice from last-minute appointment of counsel does not require reversal 
where counsel performed at level of “normal competency”); cf. United States v. Coppola, 
486 F.2d 882, 887 (10th Cir. 1973), cert, denied, 415 U.S. 948 (1974) (no reversal 
required where counsel performed ably even though retained shortly before trial to 
assist previously retained counsel).

Where counsel has been appointed late, a court must decide whether 
to presume that the defendant was denied effective assistance of 
counsel and thereby place upon the prosecution the burden to show 
effective representation.1098 Rather than establishing a presumption 
that late appointment is prejudicial, the Third Circuit applies a 
“totality of the circumstances” rule, which treats late appointment as 
merely one factor to be considered when the court decides the 
ultimate question of whether counsel’s performance met the level of 
“normal competency.”1099

The indigent defendant has no right to be represented by ap
pointed counsel of his own choosing, nor can appointed counsel be 
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replaced except for good cause.1100 In the absence of a violation of 
the sixth amendment, the trial court has discretion to grant or deny 
requests for reappointment of counsel.1101 Where the defendant re
tains a second attorney to assist appointed or retained counsel, the 
defendant has no right to a continuance to allow the second attorney 
to prepare for or to appear at the trial if the defendant has had 
adequate time to select a second attorney in advance of trial,1102 if 
the continuance would disrupt the trial court’s docket,1103 or if either 
or both counsel have had sufficient time to prepare the defense.1104 
The Ninth Circuit held, however, that representation by designated 
counsel cannot be coerced where it is impossible for him to serve 
competently.1105

1100. See United States v. Young, 482 F.2d 993, 995-96 (5th Cir. 1973) (no 
reappointment required where counsel ably conducted defense at first trial, on successful 
appeal, and at second trial).

1101. See id. at 995.
1102. See Thomas v. Estelle, 486 F.2d 224 (5th Cir. 1973) (per curiam) (defendant 

had ample time to choose between appointed and retained counsel); United States v. 
Sexton, 473 F.2d 512, 514 (5th Cir. 1973) (second counsel retained four days before 
trial despite 68-day notice of trial).

1103. See United States v. Inman, 483 F.2d 738, 740 (4th Cir. 1973) (per curiam), 
cert, denied, 416 U.S. 988 (1974) (continuance would be disruptive because jurors 
had already been summoned); United States v. Sexton, 473 F.2d 512, 514 (5th Cir. 
1973) (freedom of choice of counsel cannot be used to disrupt orderly procedure 
of courts).

1104. See United States v. Coppola, 486 F.2d 882, 887 (10th Cir. 1973), cert, denied, 
415 U.S. 948 (1974) (continuance for second attorney unwarranted where first counsel 
prepared pretrial motions, sat at defense table during trial, and conducted appeal). 
See also United States v. Sanchez, 483 F.2d 1052, 1057 (2d Cir. 1973), cert, denied, 
415 U.S. 991 (1974) (requests by counsel to withdraw on day of trial denied where 
both retained and appointed counsel had six weeks to prepare).

1105. See Lofton v. Procunier, 487 F.2d 434, 436 (9th Cir. 1973). The court 
reversed a lower court’s denial of habeas corpus and remanded for an evidentiary 
hearing on the adequacy of counsel. Id. at 436. The defendant’s retained counsel, 
who possessed documents allegedly essential to the defense, was unable to attend the 
trial; the trial judge denied a motion for a continuance and appointed new counsel, 
who was unfamiliar with the case and was able to consult only briefly with the 
defendant. Id. at 435. The defense counsel acknowledged that his performance 
was not competent. Id.

1106. See United States v. Marshall, 488 F.2d 1169, 1193-94 (9th Cir. 1973) 
(counsel neglected defense of one client for the defense of the other).

1107. See United States v. DeBerry, 487 F.2d 448, 453 (2d Cir. 1973) (defense 
of one defendant relied on shifting blame onto the other defendant).

Conflict of Interest. When the possibility of mutually in
compatible defenses arises, counsel representing codefendants in the 
same trial must fully disclose the conflict to his clients and must 
suggest separate counsel.1106 In addition, when the court becomes 
aware of a possible conflict of interest, the court must conduct an 
inquiry to determine the positions and needs of the parties.1107 The 
Third Circuit has held that potential conflict of interest from joint 
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representation does not require reversal of conviction, however, unless 
the defendant can show a specific instance of prejudice resulting 
from the representation.1108

1108. Id. at 452.
1109. See Ray v. Rose, 491 F.2d 285, 286-87, 290 (6th Cir.), cert, denied, 417 U.S. 

936 (1974) (convicted murderer of Dr. Martin Luther King, Jr. entitled to hearing 
on allegations that counsel compromised defense to promote sale of book and movie 
about defendant).

1110. See Whitlock v. United States, 478 F.2d 1087, 1088 (8th Cir. 1973) (counsel 
unaware of former client’s activities as would-be informant until after defendant’s 
conviction).

1111. See United States v. Wyler, 487 F.2d 170, 171, 173 (2d Cir. 1973) (counsel’s 
representation of codefendant at trial not prejudicial to defendant on appeal where 
there had been no need to sever trials to permit inconsistent defenses).

1112. See Martin v. Black, — F.2d — (6th Cir. Aug. 24, 1973) (No. 72-2071, at 3) 
(per curiam) (no conflict because mother of victim was not pressing charges against 
her son).

1113. Fed. R. Crim. P. 11.
1114. McCarthy v. United States, 394 U.S. 459, 465-66 (1969); United States v. 

Ross, 483 F.2d 1401 (4th Cir. 1973) (No. 72-3200, at 2) (unpublished opinion); 
Fed. R. Crim. P. 11; cf. Moore v. Swenson, 487 F.2d 1020, 1021 (8th Cir. 1973) (per 
curiam) (defendant’s plea of guilty to avoid possible death penalty did not render 
his pleas to first degree murder and robbery involuntary).

1115. McCarthy v. United States, 394 U.S. 459, 463-65 (1969). Where the 
procedure at the time of acceptance of the guilty plea did not completely satisfy rule 
11, the trial judge may remedy the defect at the time of sentencing. United States 
v. Gulledge, 491 F.2d 679 (5th Cir. 1974) (per curiam).

1116. 395 U.S. 238 (1969).

A conflict of interest also may arise where counsel for a defendant 
tried for a highly publicized crime owns royalty rights in any books 
or movies about his client or the crime because the value of such 
rights would be diminished by an acquittal.1109 But a conflict does 
not necessarily exist where the defendant’s counsel had formerly 
represented a codefendant who later sought unsuccessfully to become 
a government informant,1110 where the defendant’s counsel on appeal 
had represented a codefendant at trial,1111 or where the defendant’s 
mother, who was also the mother of one of the victims of the crime, 
retained the defendant’s counsel.1112

GUILTY PLEAS

Rule 11 of the Federal Rules of Criminal Procedure, which governs 
guilty pleas in federal criminal proceedings, requires that each guilty 
plea be made voluntarily and with knowledge of the charge and the 
consequences of the plea and that a factual basis exist for the plea.1113 
The judge must question the defendant personally to ensure that the 
plea meets the requirements of the rule.1114 If the trial judge does 
not carefully adhere to the prescribed procedure, the defendant will 
be permitted to plead anew.1115 1116 In Boykin v. Alabama^™ the Supreme 
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Court imposed on the states the requirement that guilty pleas be 
accepted only if entered voluntarily and intelligently.1117

1117. Id. at 242-43 (record must show plea entered voluntarily and intelligently); 
see Elliott v. Alabama, 493 F.2d 1348, 1349 (5th Cir. 1974) (per curiam) (case 
remanded to accumulate evidence where no transcript of proceeding at which plea 
entered was available and circumstances rendered plea questionable); Todd v. 
Lockhardt, 490 F.2d 626, 627 (8th Cir. 1974) (per curiam) (although record of state 
court defective, no need to vacate plea if state can cure defective record by showing 
in post-conviction hearing that plea was voluntarily and intelligently entered).

1118. See United States v. Truglio, 493 F.2d 574, 579-80 (4th Cir. 1974) (guilty 
plea vacated where defendant’s counsel negotiated package deal for all codefendants 
and where allegations that counsel pressured defendant to plead guilty because 
prosecution would accept deal only if all defendants pleaded guilty went unrefuted); 
Mosher v. Lavallee, 491 F.2d 1346, 1348 (2d Cir. 1974) (per curiam), cert, denied, 
416 U.S. 906 (1974) (habeas corpus petition granted where defendant induced to 
plead guilty by erroneous assurances of counsel that judge had promised to sentence 
him to no more than 16 years); Wesley v. Alabama, 488 F.2d 30, 32 (5th Cir. 1974) 
(per curiam) (remanded for hearing on prisoner’s claim that he was denied counsel, 
and was coerced to enter the plea); Knight v. Minnesota, 484 F.2d 104, 107 (8th Cir. 
1973) (remanded for hearing where defendant received no support from his counsel 
who spoke against defendant’s effort to withdraw his guilty plea); Johnson v. United 
States, 480 F.2d 142, 144 (5th Cir. 1973) (per curiam) (that defense counsel might 
have stated inaccurately the maximum sentence defendant faced if convicted not grounds 
for vitiating guilty plea to one of two counts charged); cf. Rapp v. Wolff, 489 F.2d 
712, 713-14 (8th Cir. 1974) (per curiam) (decision of defendant and counsel not 
to withdraw guilty plea because of erroneous feeling that judge had committed 
reversible error not grounds for finding counsel ineffective). See also United States v. 
Cook, 487 F.2d 963, 966 (9th Cir. 1973) (conviction affirmed although guilty plea 
followed refusal of judge to grant continuance to permit defendant to substitute new 
attorney when defendant complained of irreconcilable differences); United States v. 
Morgan, 482 F.2d 786, 793 (D.C. Cir. 1973) (remanded because record raised serious 
questions about whether defendant’s decision to plead guilty and to forego insanity 
defense was materially affected by counsel’s failure to seek independent mental exam 
or to call psychiatrist to testify).

1119. Jackson v. United States, 489 F.2d 695, 697 (1st Cir. 1974) (per curiam) 
(remanded for hearing on whether defendant was advised of or aware of maximum 
sentence that could be imposed). In cases arising prior to the Supreme Court’s 
McCarthy decision, in which the Court decided that failure to comply strictly with 
rule 11 is per se prejudicial, courts must remand for an evidentiary hearing on whether 
the accused was aware of the maximum sentence when he entered his plea. Pettigrew 
v. United States, 480 F.2d 681, 684 (6th Cir. 1973); see McCarthy v. United States, 
394 U.S. 459, 463-64 (1969); United States ex rel. Pebworth v. Conte, 489 F.2d 266, 
267 (9th Cir. 1974) (since state court judge did not advise defendant of sentencing 
consequences of his plea, defendant entitled to evidentiary hearing to determine 
whether he knew consequences); United States v. Jasper, 481 F.2d 976, 980-82 (3d 
Cir. 1973) (hearing on whether defendant was aware of maximum sentence required 
where statement by the Assistant United States Attorney incorrectly assumed that 
sentence could be pyramided and court did not correct him). See also United States 
ex rel. Leeson v. Damon, 496 F.2d 718, 721 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 
3240 (U.S. Oct. 22, 1974) (guilty plea vacated where defendant entered his plea 
in ignorance of maximum sentence); Kelsey v. United States, 484 F.2d 1198, 1200 

In the federal system a trial judge must not accept a guilty plea 
without first satisfying himself that the defendant received effective 
assistance of counsel in deciding how to plead,1118 that the court has 
explained to the defendant the consequences of his plea,1119 and 
that the defendant understands the nature of the charges and the 
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consequences of his plea.1120 The majority of the circuits have adopted 
the rule that any impact of a guilty plea on the defendant’s parole 
eligibility is a consequence of the plea of which the defendant must 
be informed.1121 The court’s determination of whether there is a 
factual basis for the guilty plea1122 must be sufficiently precise and 
specific to indicate that the defendant’s conduct was within the 
ambit of conduct defined as criminal.1123 After making the deter
minations required by rule 11, the judge may reject a guilty plea.1124

(3d Cir. 1973) (per curiam) (vacated guilty plea where defense counsel gave erroneous 
information on maximum sentence). But see Crowe v. South Dakota, 484 F.2d 1359, 
1362 (8th Cir. 1973), cert, denied, 415 U.S. 927 (1974) (pre-McCarthy guilty plea 
upheld although court did not inform defendant of maximum and minimum sentences).

1120. See Warren v. United States, 488 F.2d 862, 863 (5th Cir. 1974) (per curiam) 
(fact that defendant who entered guilty plea was heroin addict did not necessitate 
competency hearing); Buckles v. United States District Court, 488 F.2d 85, 87 (5th 
Cir. 1973) (per curiam) (no grounds for claiming defendant was under influence of 
medication when offered guilty plea where he had received nothing more disorienting 
than aspirin for one month prior to plea); Turner v. Haynes, 485 F.2d 183, 184 (4th 
Cir. 1973) (per curiam), cert, denied, 416 U.S. 961 (1974) (record contained ample 
evidence showing that prisoners entered their pleas knowingly and intelligently). A 
defense attorney can testify about the defendant’s mental competence at the time of 
the plea without violating the attorney-client privilege. Clanton v. United States, 488 
F.2d 1069, 1070 (5th Cir. 1974).

1121. Circuits Note: 1972-1973 Term 401, 540 & n.1000; see United States v. 
Richardson, 483 F.2d 516, 519 (8th Cir. 1973) (defendant was entitled to plead anew 
where original guilty plea was entered without knowledge of special parole terms). 
At least one circuit, however, has not required that the defendant be told of ineligibility 
for parole. See Fernandez v. United States, 492 F.2d 771 (5th Cir. 1974) (per 
curiam); United States v. Farias, 488 F.2d 852, 853 (5th Cir. 1974) (per curiam) 
(en banc). See also McChesney v. Henderson, 482 F.2d 1101, 1111 (5th Cir. 1973), 
cert, denied, 414 U.S. 1146 (1974) (state defendant not entitled to be informed of 
his ineligibility for parole).

1122. United States v. Davis, 493 F.2d 502, 503-04 (5th Cir. 1974) (per curiam) 
(even though record demonstrated guilt of a more serious crime, guilty’ plea to crime 
charged could not stand where record showed no factual basis for that crime); 
Washington v. Cardwell, 491 F.2d 1259 (9th Cir. 1974) (per curiam) (rejected 
petitioner’s claim that factual determination was clearly erroneous); United States v. 
White, 483 F.2d 71, 72-73 (5th Cir. 1973) (rule 11 requires that guilty plea cannot 
be accepted unless factual basis for it is shown); Hall v. United States, 480 F.2d 427, 
430 (5th Cir. 1974) (hearing required for defendants who plead guilty after McCarthy 
decision and launch post-conviction attacks where it is not apparent from record that 
court had ascertained factual basis for plea). Where the defendant tenders a guilty 
plea to a lesser included offense and strong factual evidence implicates the defendant, 
the judge should not refuse to accept the plea merely because the defendant refuses 
to admit guilt. United States v. Gaskins, 485 F.2d 1046, 1049 (D.C. Cir. 1973) 
(per curiam).

1123. United States v. Bethany, 489 F.2d 91, 92 (5th Cir. 1974) (per curiam) 
(questioning of defendant and receiving government’s summary of facts was sufficient; 
sworn written stipulation of evidence not required).

1124. United States v. Hamilton, 492 F.2d 1110, 1114 (5th Cir. 1974) (acceptance 
of plea would have unduly prejudiced codefendants). The District of Columbia 
Circuit this term tightly circumscribed the trial judge’s discretion to reject guilty pleas; 
the court held that a trial judge had exceeded his discretion when he rejected a 
bargained plea because he believed that the defendant should be tried on a greater 
charge. United States v. Ammidown, 497 F.2d 615, 623 (D.C. Cir. 1973).
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Further, any request to withdraw a guilty plea is addressed to the 
sound discretion of the trial judge.1125

1125. United States v. Cook, 487 F.2d 963, 965 (9th Cir. 1973) (affirmed conviction 
though dilatory request to withdraw guilty plea denied); United States v. Pearson, 
483 F.2d 809, 810 (9th Cir. 1973) (denial of motion to withdraw plea not an abuse 
of discretion); see United States v. Jerry, 487 F.2d 600, 604 (3d Cir. 1973) (judge can 
rescind his order allowing withdrawal of guilty plea); Fed. R. Crim. P. 32(d). 
Rule 32(d) provides for withdrawal of guilty pleas after sentencing only to correct 
“manifest injustice.” Id. It is generally easier to obtain a judge’s permission to 
withdraw a guilty plea before sentencing than it is to withdraw a plea after sentencing. 
United States v. Cook, supra; Paradiso v. United States, 482 F.2d 409, 416 (3d Cir. 
1973) (test for withdrawal of guilty plea before sentencing is fairness and justice, but 
post-sentence motion should be denied unless manifest injustice to defendant will 
result).

1126. McCarthv v. United States, 399 U.S. 459, 466 (1969); see Tollett v. Henderson, 
411 U.S. 258, 266-68 (1973); Boykin v. Alabama, 395 U.S. 238, 243 (1969); United 
States v. Jackson, 486 F.2d 1399 (4th Cir. 1973) (per curiam).

1127. United States v. Dorszynski, 484 F.2d 849, 851 (7th Cir. 1973), rev’d on 
other grounds, 94 S. Ct. 3042 (1974); United States v. Shifflett, 483 F.2d 1401 (4th 
Cir. 1974) (No. 73-1133, at 2) (unpublished opinion) (per curiam); cf. 
Lockett v. Henderson, 484 F.2d 62, 63 (5th Cir. 1973) (per curiam), cert, denied, 
415 U.S. 933 (1974) (although state record failed to show knowledge of waiver of 
rights, guilty plea not infirm).

1128. See Burchett v. Cardwell, 493 F.2d 492, 493 (9th Cir. 1974), cert, denied, 
43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (claim of police coercion could not be raised 
after guilty plea entered); Mann v. Smith, 488 F.2d 245, 246 (9th Cir. 1973), 
cert, denied, 415 U.S. 932 (1974) (guilty plea blocked challenge of search and 
seizure); Gaxiola v. United States, 481 F.2d 383, 385 (9th Cir. 1973) (defendant’s 
failure to foresee fifth amendment defense at time he entered guilty plea did not entitle 
him to have judgment vacated). The guilty plea can waive other legal options. See 
Brazzell v. Adams, 493 F.2d 489, 490 (5th Cir. 1974) (guilty plea in criminal case 
is an admission of all elements of a crime; collateral estoppel may bar civil suit against 
police).

1129. See United States v. Shadletsky, 491 F.2d 677, 678 (5th Cir. 1974), cert, 
denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (record of prior state conviction 
valid and regular on its face can be admitted at later federal trial without 
extrinsic evidence showing that guilty plea met all constitutional standards); Wigginton 
v. Estelle, 488 F.2d 967 (5th Cir. 1974) (per curiam) (sufficient evidence that prisoner 
was represented by counsel at time of guilty plea; thus, use of prior conviction for 
sentence enhancement not constitutionally infirm).

1130. 488 F.2d 391 (5th Cir. 1974) (per curiam).

Effect of Guilty Plea. By pleading guilty, a defendant waives
a number of important constitutional rights, including the right to 
trial by jury, the right to confront witnesses, and the right against 
self-incrimination.1126 The defendant need not be told of every right 
he waives when he pleads guilty.1127 Further, the plea is a waiver 
whether the defendant foresaw potential defenses or not.1128 A 
guilty plea may be used in later criminal proceedings and may support 
sentence enhancement upon subsequent conviction for another of
fense.1129 However, the Fifth Circuit in Jefferson v. United States1130 
ruled that a prior guilty plea could not be used subsequently to 
support the application of provisions relating to sentencing as a second 
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offender unless the plea was made with full understanding that it 
constituted a waiver of the defendant’s fifth amendment defense.1131

1131. Id. at 393.
1132. See Parker v. North Carolina, 397 U.S. 790, 797 (1970); McMann v. 

Richardson, 397 U.S. 757, 770-71 (1970); Brady v. United States, 397 U.S. 742, 757 
(1970). See also Sanders v. Craven, 488 F.2d 478, 479-80 (9th Cir. 1973) (claim 
of denial of effective counsel should be considered by district court where attorney 
failed to preserve right to appeal).

1133. 417 U.S. 21 (1974).
1134. Id. at 25. The Court decided the case on due process grounds rather than on 

the claim that the defendant had been subjected to double jeopardy. Id.
1135. Id. at 29. The defendant was convicted of a misdemeanor in a state court 

and pursued his right under state law to a trial de novo at the appellate level. The 
prosecutor then obtained a felony indictment for the same conduct and the defendant 
pled guilty to the felony charge. Id. at 22-23.

1136. The state had relied particularly on Toilet v. Henderson. 411 U.S. 258 
(1973). The Supreme Court in Toilet ruled that a guilty plea waives any claims of 
deprivation of constitutional rights, such as infirmities in the grand jury selection 
process, arising prior to the plea. The Court stated that in a federal habeas corpus 
proceeding a petitioner may attack only the voluntary and intelligent character of the 
plea by showing that his counsel’s advice was below standard. Id. at 26G.

1137. See 417 U.S. at 30. The majority did not believe that their decision would 
open the door for collateral attacks. See id. But see id. at 36 (Rehnquist, J., 
dissenting).

This term the Second Circuit also examined the effect of guilty pleas on collateral 
attacks and found that while in federal habeas corpus proceedings such attacks 
ordinarily are foreclosed by a guilty plea, an exception exists where the state law 
permits a defendant to retain claims after pleading guilty. See United States ex rel. 
Newsome v. Malcolm, 492 F.2d 1166, 1169-70 (2d Cir. 1974).

1138. 486 F.2d 1044 (5th Cir. 1973) (per curiam) (en banc).
1139. Id. at 1045.
1140. 491 F.2d 534 (5th Cir. 1974).

In effect, a guilty plea blocks collateral attacks unless the defendant 
can show that he pleaded guilty on the advice of counsel who did 
not perform within the range of competence demanded of attorneys 
in criminal cases.1132 In Blackledge v. Perry,1133 however, the Supreme 
Court did permit a collateral attack in a case that raised both double 
jeopardy and due process problems.1134 The Court held that a guilty 
plea did not bar a defendant from raising due process claims where 
the state penalized the defendant for exercising his statutory right 
to appeal.1135 The Court distinguished Blackledge from cases for
bidding collateral attack1136 on the ground that Blackledge involved 
a claim going to the very power of the state to bring the defendant 
into court to answer charges.1137

This term the Fifth Circuit in United States v. Sepe1138 joined 
the majority of the other circuits in disapproving the district courts’ 
practice of accepting guilty or nolo contendere pleas when coupled 
with agreements with the Government that the defendant may appeal 
nonjurisdictional claims.1139 But in United States v. Mendosa,1140 
also decided by the Fifth Circuit, the court ruled that defendants 
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who stipulate all the facts essential to guilt but plead not guilty 
may reserve their right to appeal the trial court’s ruling on a motion 
to suppress evidence.1141

1141. Id. at 537-38.
1142. Santobello v. New York, 404 U.S. 257, 261 (1971).
1143. See United States v. Hernandez-Salazar, 471 F.2d 1209, 1210 (9th Cir. 1972) 

(per curiam) (court rejected bargain for six-month sentence and imposed three-year 
sentence instead). But cf. United States v. Ammidown, 497 F.2d 615, 622-23 (D.C. 
Cir. 1973) (trial court cannot reject properly bargained guilty plea to a lesser offense 
without a statement setting forth what interest compels his finding that prosecutor 
abused his discretion).

1144. See United States v. Gallington, 488 F.2d 637, 640 ( 8th Cir. 1973), cert, 
denied, 416 U.S. 907 (1974).

1145. See United States v. Ross, 493 F.2d 771, 775 (5th Cir. 1974) (conviction 
reversed where evidence of defendant’s willingness to admit his guilt as part of the 
plea bargain was admitted at trial and commented on by prosecutor).

1146. See Santobello v. New York, 404 U.S. 257, 263 (1971). See generally Hook 
v. Arizona, 496 F.2d 1172, 1174 (9th Cir. 1974) (per curiam) (successful petitioner 
not necessarily entitled, on remand to state court, to specific performance of plea 
bargain unless judge also participated in agreement); United States v. Ewing, 480 
F.2d 1141, 1143 (5th Cir. 1973) (per curiam) (where Government breached promise 
only at post-sentencing hearing on motion to reduce sentence, sole remedy is to remand 
for reconsideration of motion, not to allow petitioner to replead).

1147. See Fed. R. Crim. P. 11. Proposed amendments to rule 11 of the Federal 
Rules of Criminal Procedure would require the trial court to order full disclosure of any 
plea bargain in open court at the time the guilty plea is offered. See Proposed 
Amendments to the Federal Rules of Criminal Procedure for the United States District 
Courts, rule 11(e) (2), in 42 U.S.L.W. 4551, 4552 (U.S. Apr. 23, 1974).

Plea Bargaining. While the Supreme Court has recognized
that plea bargaining, if conducted properly, can be a “highly desirable 
part” of the administration of justice,1142 the trial judge is not bound 
to accept any sentencing agreement reached between prosecutor and 
defendant.1143 Where the bargain allows the defendant to withdraw 
his guilty plea if the judge rejects the agreement, the same judge 
may preside at the subsequent trial of the defendant absent a showing 
of prejudice.1144 If preliminary negotiations collapse, the Government 
may not use the information obtained from the defendant against 
him at trial.1145 The choice of remedy if the Government breaches 
the bargain is left by federal habeas courts to the discretion of state 
trial courts.1146

Because rule 11 of the Federal Rules of Criminal Procedure does 
not currently require disclosure of any plea bargain when the de
fendant enters his guilty plea, courts have faced difficult problems in 
attempting to adjudicate post-conviction allegations that a plea bar
gain has been broken; often, the record contains no evidence of the 
alleged bargain.1147 The Third Circuit this term held that a petitioner 
is entitled to an evidentiary hearing on his allegation that his guilty 
plea was induced by an unfulfilled plea bargain, even though the 
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record shows he denied the existence of any bargain to the trial 
judge when entering the plea.1148 To avoid the difficulty of reconciling 
a defendant’s denial of the existence of a plea bargain before sentenc
ing with his post-sentencing allegation that a secret bargain was 
breached, four circuits this term ordered federal district courts to 
question the defendant and counsel for both sides about the existence 
and terms of any plea bargain.1149

1148. United States v. Valenciano, 495 F.2d 585, 587-88 (3d Cir. 1974); see, e.g., 
Roberts v. United States, — F.2d — (5th Cir. Nov. 12, 1973) (No. 73-2450, at 6); 
Hilliard v. Beto, 494 F.2d 35 (5th Cir. 1974) (per curiam); Swanson v. Estelle, 492 
F.2d 115, 117-18 (5th Cir. 1974); United States v. Gonzalez-Hernandez, 481 F.2d 
648, 650 ( 5th Cir. 1973) (per curiam). But see Bryan v. United States, — F.2d — 
(5th Cir. Apr. 4, 1974) (No. 72-2127, at 2300-01) (petitioner not entitled to hearing 
on claim that plea bargain breached where he and his counsel denied to judge that 
a bargain existed). See also Moody v. United States, 497 F.2d 359, 362 (7th Cir. 1974) 
(no hearing required on petitioner’s “bare-bones,” inconsistent allegations that plea 
bargain was broken); Paradiso v. United States, 482 F.2d 409, 412 (3d Cir. 1973) 
(no hearing required where petitioners’ guilty pleas were induced not by prosecutor’s 
promise but by counsel’s estimate of sentence).

1149. Bryan v. United States, — F.2d — (5th Cir. Apr. 4, 1974) (No. 72-2127, 
at 2303); Moody v. United States, 497 F.2d 359, 365 (7th Cir. 1974); United States 
v. Gallington, 488 F.2d 637, 640 (8th Cir. 1973), cert, denied, 416 U.S. 907 (1974); 
Paradiso v. United States, 482 F.2d 409, 413 (3d Cir. 1973).

1150. See United States v. Ambrose, 483 F.2d 742, 748-49 (6th Cir. 1973) (failure 
to object to evidence introduced on cross-examination precludes appellate review); 
United States v. Willis, 482 F.2d 1034, 1040 (6th Cir.), cert, denied, 414 U.S. 1112 
(1973) (reversal not required where exhibits admitted without proper foundation in 
absence of specific objection on foundation grounds); Fed. R. Crim. P. 51. Grounds 
for objection different from those urged at trial may not be raised for the first time on 
appeal. See United States v. Bruno Makes Room for Them, 496 F.2d 507, 509 (8th 
Cir. 1974); United States v. Bryant, 480 F.2d 785, 792 (2d Cir. 1973). However, a 
general objection, if overruled, may be sufficient to preserve appellate review if the 
evidence appears to be inadmissible for any purpose. McCormick’s Handbook of the 
Law of Evidence § 52, at 115-16 (2d ed. E. Cleary) [hereinafter cited as McCormick]; 
see United States v. Klein, 488 F.2d 481, 483 (2d Cir. 1973) (per curiam).

1551. McCormick § 52, at 113, 120-21; see United States v. Baity, 489 F.2d 256, 
257-58 (5th Cir. 1973) (introduction of evidence that associate of defendant pleaded 
guilty to related charge not plain error); United States v. Vaught, 485 F.2d 320, 323 
& n.3 (4th Cir. 1973) (in conspiracy prosecution, failure to strike evidence of criminal 
activity outside scope of alleged conspiracy plain error); United States v. Clark, 480 
F.2d 1249, 1251-52 (5th Cir. 1973) (technical hearsay violation not plain error); 
Fed. R. Crim. P. 52(b).

Evidence

NECESSITY TO OBJECT

In federal courts, failure to object immediately to a proffer of 
evidence and to state with particularity the grounds for objection 
waives any right to object on appeal,1150 unless admission of the 
evidence constitutes plain error.1151 A prompt and specific objection 



488 The Georgetown Law Journal [Vol. 63:331

allows the party opposing the motion to remedy the alleged error and 
permits the trial court to make an informed ruling without unneces
sary delay.1152

1152. See United States v. Klein, 488 F.2d 481, 482-83 (2d Cir. 1973) (per curiam) 
(specific objection would have allowed Government to cure alleged error); United 
States v. Forgione, 487 F.2d 364, 366 (1st Cir. 1973), cert, denied, 415 U.S. 976 
(1974) (specific objection to form of question would have allowed other party to 
rephrase it); McCormick § 52, at 113-14.

1153. 488 F.2d 101 (5th Cir. 1973).
1154. Id. at 105-06.
1155. Id. at 105; cf. United States v. Vaught, 485 F.2d 320, 324 (4th Cir. 1973) 

(plain error in admission of testimony required reversal of convictions of both objecting 
and nonobjecting defendants).

1156. McCormick § 185, at 435 & n.9. A proposition is material if it is offered 
to prove a matter in issue or is probative of a matter in issue. See United States v. 
Martinez, 487 F.2d 973, 976-77 (10th Cir. 1973) (evidence that defendant was a 
drug addict because of service related disability properly excluded in trial for narcotics 
sales); United States v. Williams, 484 F.2d 428, 430 (8th Cir. 1973) (on charge of 
falsely denying previous felony conviction on firearms application, reversal of conviction 
immaterial); United States v. Walke, 483 F.2d 1401 (4th Cir. 1973) (No. 73-1316, 
at 3-4) (unpublished opinion) (per curiam) (effect of gambling immaterial to charge 
of bribing government detective not to investigate gambling on naval base); United 
States v. Berrigan, 482 F.2d 171, 175-76 (3d Cir. 1973) (evidence of discriminatory 
prosecution immaterial to guilt or innocence); McCormick § 185, at 434 & n.3.

1157. See United States v. Catalano, 491 F.2d 268, 273 (2d Cir. 1974), cert, denied, 
43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. McKinley, 485 F.2d 1059, 
1061 (D.C. Cir. 1973); Rules of Evidence for United States Courts and 
Magistrates, rule 401, 56 F.R.D 183 (1972) [hereinafter cited as Proposed Fed. R. 
Evid. (Supreme Court Draft Nov. 1972)].

False exculpatory statements are relevant to a showing of consciousness of guilt. 
United States v. Purin, 486 F.2d 1363, 1367-68 (2d Cir. 1973), cert, denied, 417 U.S. 
930 (1974) (prosecution allowed to prove that defendant falsely denied having ever

The rule requiring prompt and specific objection is and should be 
applied with some flexibility. For example, in United States v. 
Blake11'3 the Fifth Circuit reversed the conviction of a defendant on 
the ground that certain business records were improperly admitted, 
even though the defendant’s attorney failed to object at trial.1154 The 
court seemed to be influenced by the fact that counsel for a codefend
ant had preserved the right to appeal by making a timely objection.1155 
The objection by the codefendant permitted the judge to make a ruling 
and gave the prosecution the opportunity to correct the error. Thus, the 
rationale for requiring immediate and specific objection was met.

RELEVANCY AND ADMISSIBILITY

Evidence is relevant if it tends to establish a material proposition1156 
or to make the existence of any fact in controversy more probable than 
it would be without the evidence.1157 Relevant evidence usually is 
admissible unless its probative value is outweighed by its tendency 
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to cause undue prejudice, hostility, or sympathy,1158 confusion of 
issues,1159 undue consumption of time,1160 or unfair surprise.1161 Rele-

seen cocaine); United States v. Merrill, 484 F.2d 168, 170 (8th Cir.) (per curiam), 
cert, denied, 414 U.S. 1077 (1973) (prosecution allowed to prove that defendant 
falsely denied having ever been in town where bank robbery occurred); cf. United 
States v. Biondo, 483 F.2d 635, 644 (8th Cir. 1973), cert, denied, 415 U.S. 947 (1974) 
(voluntary false exculpatory statement admissible despite failure to sign Miranda 
waiver).

In some circumstances events occurring subsequent to the alleged crime may be 
relevant. See United States v. Smaldone, 485 F.2d 1333, 1349 (10th Cir. 1973), 
dismissed pursuant to rule 60, 416 U.S. 917 (1974) (gambling contracts entered into 
after indictment admissible to show business conduct and common gambling scheme); 
United States v. Nakaladski, 481 F.2d 289, 299 (5th Cir.), cert, denied, 414 U.S. 
1064 (1973) (threats made 10 months after crime admissible to show business 
methods); United States v. Kissane, 478 F.2d 1098, 1101 (7th Cir. 1973) (mental 
condition of defendant two years after alleged crime probative of defendant’s sanity 
at time of incident). However, evidence that might otherwise be relevant may be 
excluded if it concerns transactions too remote in time. See United States v. Sirhan, 
504 F.2d 818, 820 (9th Cir. 1974) (per curiam) (on charge of mailing threatening 
letters, letter mailed several years before excluded); United States v. Barnard, 490 F.2d 
907, 912 (9th Cir. 1973) (12-year-old army records showing limited personality 
disorder of witness excluded).

1158. See Brinlee v. United States, 496 F.2d 351, 355 (8th Cir. 1974) (not 
prejudicial to establish destructive power of illegal bomb); United States v. Wright, 
489 F.2d 1181, 1186 (D.C. Cir. 1973) (evidence of homosexuality not sufficiently 
prejudicial to require reversal); United States v. Falley, 489 F.2d 33, 37 (2d Cir. 1973) 
(error to admit huge quantities of narcotics merely to bolster government witness’s 
claim that he was a drug courier for defendant’s coconspirators); United States v. 
Williams, 479 F.2d 1138, 1141 (4th Cir. 1973), cert. denied, 415 U.S. 991 (1974) 
(black defendant’s identification of white girlfriend not so prejudicial as to require 
reversal); McCormick § 185, at 439.

Generally, evidence that is reasonably probative will not be excluded because of 
prejudice. See, e.g., United States v. James, 494 F.2d 1007, 1026 (D.C. Cir. 1974); 
United States v. Bryant, 493 F.2d 664 (5th Cir. 1974) (No. 73-2257, at 1792-93) 
(unpublished opinion); United States v. Catalano, 491 F.2d 268, 273-74 (2d Cir. 
1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. Cohen, 
489 F.2d 945, 949 (2d Cir. 1973); United States v. Amaral, 488 F.2d 1148, 1151 
(9th Cir. 1973); United States v. Gates, 481 F.2d 605, 606 (5th Cir. 1973) (per 
curiam); United States v. Nakaladski, 481 F.2d 289, 301 (5th Cir.), cert, denied, 414 
U.S. 1064 (1973). Compare United States v. Falley, 489 F.2d 33, 37 (2d Cir. 1973) 
(reversible error to admit huge quantities of narcotics merely to bolster the credibility 
of a government witness’s claim that he was a drug courier for a conspiracy to which 
defendant belonged) with United States v. Stolzenberg, 493 F.2d 53, 54 (2d Cir. 
1974) (per curiam) (same drugs admissible as evidence against intended recipients). 
The Seventh Circuit in United States v. Zouras held that admission of obscene pictures 
produced by defendant was not unduly prejudicial where, due to the nature of the 
case, the jury must have become relatively inured to explicit sex, and the pictures starred 
the government’s chief witness. 497 F.2d 1115, 1122 (7th Cir. 1974) (per curiam).

Appellate courts frequently express concern about the introduction of photographs 
depicting gory details of a crime but seldom interfere with the trial court’s discretion 
to admit the photos. See United States v. Windham, 489 F.2d 1389, 1391 (5th Cir. 
1974); Washburn v. Estelle, 476 F.2d 278, 279 (5th Cir. 1973) (per curiam). 
Generally, black and white photos are more favorably received than are color photos. 
See United States v. Smith, 490 F.2d 789, 794 (D.C. Cir. 1974) (per curiam); 
United States v. Burton, 485 F.2d 715, 717-18 (8th Cir. 1973) (per curiam).

1159. See McCormick § 185, at 439.
1160. See id. at 440.
1161. See United States v. Miles, — F.2d —, — (2d Cir. June 7, 1974) (No.
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vant evidence also may be excluded if merely cumulative,* 1162 or as 
a sanction for the violation of a court order.116»7 In addition, relevant 
evidence may be excluded as hearsay,1164 Or as violative of some 
privilege.1165

73-1433, at 1217) (per curiam) (no unfair surprise when likely that defense knew 
witness would be called); United States v. Salazar, 485 F.2d 1272, 1279 (2d Cir. 
1973), cert, denied, 415 U.S. 985 (1974) (no unfair surprise when defense aware of 
prosecutor’s intent to use evidence, despite contrary assertions by previously assigned 
prosecutor); McCormick § 185, at 440. The Proposed Federal Rules of Evidence do 
not recognize surprise as a ground for exclusion but provide for a continuance as the 
proper remedy. Proposed Fed. R. Evid. 403, Advisory Comm. Notes (Supreme Court 
Draft Nov. 1972).

1162. See Hamling v. United States, 418 U.S. 87, 126-27 (1974); United 
States v. Fernandez, 497 F.2d 730, 735-36 (9th Cir. 1974); United States v. 
Ruiz, 495 F.2d 1175, 1177 (3d Cir. 1973); United States v. Zane, 495 F.2d 683, 698 
(2d Cir. 1973), cert, denied, U.S.L.W. 3239 (U.S. Oct. 22, 1974). In an unusual case, 
the Third Circuit held that where numerous witnesses were available to testify to the 
same facts, the court, under its power to exclude cumulative evidence, did not abuse 
its discretion bv refusing to compel a prospective defense witness to take the stand. 
United States v. Somers, 496 F.2d 723, 735-36 (3d Cir. 1973).

Although arguablv cumulative and in many instances prejudicial, evidence on 
matters stipulated to by the defendant may be admitted. See United States v. Bruno 
Makes Room for Them, 496 F.2d 507, 509 (8th Cir. 1974); United States v. Moton, 
493 F.2d 30, 31 (5th Cir. 1974); Sutter v. United States, 484 F.2d 118 (9th Cir. 1973) 
(per curiam), cert, denied, 415 U.S. 975 (1974).

1163. United States v. Torbert, 496 F.2d 154, 157 (9th Cir. 1974) (witness 
disqualified because discussed testimony with defense in violation of court order).

1164. See notes 1297-1316 infra and accompanying text.
1165. See notes 1242-1259 infra and accompanying text.
1166. See United States v. Davis, 487 F.2d 112, 119-20 (5th Cir. 1973) (stolen 

travelers’ checks); United States v. Baum, 482 F.2d 1325, 1328 (2d Cir. 1973) 
(tons of stolen radios), United States v. Romano, 482 F.2d 1183, 1193 (5th Cir. 1973) 
(stolen car).

1167. United States v. Rouse, 494 F.2d 45, 46 (5th Cir. 1974) (per curiam) (day 
after robbery of $i00 bills, defendant, otherwise linked to crime, spent $11,000 in 
such bills).

1168. United States v. O’Neal, 496 F.2d 368, 370-71 (6th Cir. 1974) (previously 
impecunious defendant linked to robbery possessed $3,500 in denominations taken in 
robbery); cf. United States v. Tirinkian, 488 F.2d 873, 874 (2d Cir. 1973) (per 
curiam) ($146,000 found on defendant’s partner in smuggling scheme).

1169. United States v. Marx, 485 F.2d 1179, 1183-84 (10th Cir. 1973), cert, denied, 
416 U.S. 986 (1974) (robbery was of $100 and $20 bills, and $3,000 in $100 bills 
was found in defendant’s automobile six weeks after the robbery); cf. United States 
v. Barber, 495 F.2d 327, 330 (9th Cir. 1974) (stolen gold coins).

In federal courts, unexplained possession of recently stolen property 
is admissible as proof of the underlying theft.1166 However, because 
money is fungible, a defendant’s possession of money may be shown 
only when there is proof of an unlawful taking and convincing 
identification of the stolen money,1167 or when the defendant is shown 
to have been impecunious shortly before the robbery and to have 
unexplained possession of a large sum of money afterwards1168 and 
there is some other basis for connecting the money to the alleged 
crime.1169
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As a general rule, evidence of prior convictions, offenses, criminal 
conduct not resulting in conviction, and other past acts is not admis
sible merely to demonstrate the defendant’s bad character,1170 but 
actions by the defendant may render such evidence admissible.1171 
Further, the evidence may be admitted if independently relevant and 
if more probative than prejudicial.1172 For example, a prior burglary

1170. See United States v. Forgione, 487 F.2d 364, 366 (1st Cir. 1973), cert, denied, 
415 U.S. 976 (1974).

1171. The defendant can always introduce evidence of his good character. United 
States v. Torbert, 496 F.2d 154, 158 (9th Cir. 1974); Mullins v. United States, 487 
F.2d 581, 585 (8th Cir. 1973). Once the defendant has attempted to show his good 
character, the Government may be permitted to show bad character. See United 
States v. Torbert, supra.

Where the defendant raises an entrapment defense, the prosecution may prove the 
defendant’s predisposition to commit the crime charged. United States v. Gant, 487 
F.2d 30, 33 (10th Cir. 1973), cert, denied, 416 U.S. 941 (1974); United States v. 
Ambrose, 484 F.2d 742, 748 (6th Cir. 1973); cf. United States v. Cirillo, 499 F.2d 
872, 888-89 (2d Cir. 1974), cert, denied, 43 U.S.LAV. 3331 (U.S. Dec. 10, 1974) 
(evidence of small quantity of drugs on person admitted to negate defense of “frame-up” 
or “plant”). The defense opens the door even if counsel raises entrapment only in his 
opening statement. United States v. Cohen, 489 F.2d 945, 950 (2d Cir. 1973); see 
United States v. Perry, 478 F.2d 1276, 1278-79 (7th Cir.), cert, denied, 414 U.S. 
1005 (1973).

Similarly, the Government may introduce evidence of prior convictions or criminal 
acts to disprove statements made by the defendant on direct examination. United 
States v. Gonzales, 491 F.2d 1202, 1204 (5th Cir. 1974); United States v. Gant, supra 
at 33; United States v. Sanchez, 482 F.2d 5, 7 (5th Cir. 1973). The prosecution may 
not prove prior crimes when the false statements are made on cross-examination. See 
United States v. Jaqua, 485 F.2d 193, 194-95 (5th Cir. 1973) (cross-examination on 
previous assaults ground for reversal on charge of assaulting policeman).

The proper method of proving a prior conviction is by a certified copy of the 
judgment of conviction. United States v. Vario, 484 F.2d 1052, 1053-55 (2d Cir. 
1973), cert, denied, 414 U.S. 1129 (1974).

1172. United States v. Forgione, 487 F.2d 364, 366 (1st Cir. 1973), cert, denied, 
415 U.S. 976 (1974); see, e.g., United States v. Rivera, 496 F.2d 952, 953-54 (2d 
Cir. 1974) (court permitted insinuation of prior conviction in question as not unduly 
prejudicial); United States v. Hood, 493 F.2d 677, 681 (9th Cir. 1974) (permitting 
evidence that police saw capsules resembling dangerous drugs in defendant’s purse 
as prelude to a search that revealed heroin); United States v. Shadletskv, 491 F.2d 
677, 678 (5th Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (state 
liquor law violation probative of federal tax infringement); United States v. Windham, 
489 F.2d 1389, 1391 (5th Cir. 1974) (in prosecution for income tax evasion, permissible 
to show defendant received income from performing abortions); United States v. 
Jackson, 486 F.2d 1399 (4th Cir. 1973) (No. 73-1556, at 4) (unpublished opinion) 
(per curiam) (reference in record to previously dismissed count not prejudicial to 
guilty plea).

A prompt cautionary instruction or the striking of testimony from the record may 
cure prejudice resulting from testimony about prior unrelated crimes. See United 
States v. Bryant, 493 F.2d 664 (5th Cir. 1974) (No. 73-2257, at 1791-92) (unpublished 
opinion) (cautionary instruction); Hamm v. United States, 490 F.2d 1407 (4th Cir.) 
(No. 73-1265, at 7) (unpublished opinion), cert, denied, 416 U.S. 959 (1974) 
(striking of testimony from record); Gardner v. Joyce, 482 F.2d 283, 285 (5th Cir.) 
(per curiam), cert, denied, 414 U.S. 977 (1973) (improper testimony later excluded).

Evidence of prior criminal acts, if admissible against one codefendant in a joint trial, 
may be received if the jury is instructed to use the evidence only against that co- 
defendant. United States v. Kitchen, 488 F.2d 572, 573 (Sth Cir. 1973) (per curiam).
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may be shown to demonstrate that the defendant needed funds and 
to defeat the defense in a net-worth tax case that the defendant had 
hoarded a large sum of cash.1173 Similarly, where the basis of a per
jury charge was that a defendant was not at liberty at a particular 
time, it was proper to show that he was incarcerated.1174

1173. United States v. Calles, 482 F.2d 1155, 1160 (5th Cir. 1973).
1174. United States v. Masters, 484 F.2d 1251, 1254 (10th Cir. 1973).
1175. United States v. Greene, 489 F.2d 1145, 1159 (D.C. Cir. 1973); United 

States v. Nakaladski, 481 F.2d 289, 296 (5th Cir.), cert, denied, 414 U.S. 1064 
(1973); see, e.g., Amos v. United States, 496 F.2d 1296, 1273-74 (8th Cir. 1974), 
cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) (prior false tax returns 
showed intent); United States v. Grant, 494 F.2d 120, 123 (2d Cir. 1974) (other 
mail thefts showed intent); United States v. Hopkinson, 492 F.2d 1041, 1043-44 (2d 
Cir.), cert, denied, 417 U.S. 968 (1974) (prior drug smuggling showed intent and 
common scheme); United States v. Catalano, 491 F.2d 268, 273-74 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (prior stock manipulation 
admissible to show intent to defraud); Sears v. United States, 490 F.2d 150, 152 (8th 
Cir.), cert, denied, 417 U.S. 949 (1974) (prior and subsequent sales of illicit liquor 
admissible to show knowledge and lack of accident); United States v. Martin, 489 
F.2d 674, 676 (9th Cir. 1973) (proof of cover-up of crime admissible to show 
knowledge); Umbaugh v. Jutto, 486 F.2d 904, 906-07 (8th Cir. 1973), cert, denied, 
416 U.S. 960 (1974) (kidnappings leading to rape probative of motive and intent); 
United States v. Turner, 485 F.2d 976, 980-81 (D.C. Cir. 1973) (showing of $3,000 
cash on person, unemployment, and a bribery attempt admissible to show motive, intent, 
no mistake, or identity); United States v. Long, 483 F.2d 1390, 1391 (5th Cir. 1973) 
(per curiam) (proof of prior conviction and current parole status on condition of 
nonpossession of firearms admissible to show knowledge); United States v. Grady, 
481 F.2d 1106, 1107-08 (D.C. Cir. 1973) (prior child abuse probative of intent and 
malice); United States v. Cohen, 481 F.2d 840, 844 (8th Cir. 1973) (falsified tax 
documents admissible to show wilfulness); United States v. Russo, 480 F.2d 1228, 
1244 (6th Cir. 1973), cert. denied, 414 U.S. 1157 (1974) (false work excuses filed 
by defendant doctors properly admitted to show common scheme).

In the only case to be reversed this term because of the admission of evidence of 
prior crimes, the Fifth Circuit held that an independent attempt to smuggle marijuana 
was not admissible to show intent, design, plan, or identity. United States v. Goodwin, 
492 F.2d 1141, 1151-52 (5th Cir. 1974). The court emphasized the original narrow 
nature of the exceptions to the rule that prior crimes are not admissible and held that 
evidence may still be excluded as unduly prejudicial even though it falls within a 
traditional exception. Id. at 1149-55.

1176. See, e.g., United States v. Weatherford, 493 F.2d 248, 249 (8th Cir. 1974) 
(per curiam); United States v. Jones, 491 F.2d 526, 528-29 (8th Cir. 1973); United 
States v. Gallington, 488 F.2d 637, 641 (8th Cir. 1973), cert, denied, 416 U.S. 907 
(1974); United States v. Williamson, 482 F.2d 508, 514 (5th Cir. 1973).

1177. See United States v. Yaughn, 493 F.2d 441, 442-43 (5th Cir. 1974) (previous 
counterfeiting); United States v. Cox, 487 F.2d 634, 637 (5th Cir. 1973) (pattern of 
telephone threats); United States v. Bishop, 485 F.2d 248, 249 (9th Cir. 1973) (per 
curiam), cert, denied, 417 U.S. 931 (1974) (prior questionable tax returns); United 
States v. Woods, 484 F.2d 127, 134-35 (4th Cir. 1973), cert, denied, 415 U.S. 979 
(1974) (several healthy children suffered cyanotic attacks when alone with de
fendant); United States v. Silvas, 483 F.2d 1392, 1393 (5th Cir. 1973) (per curiam)

A major exception to the rules excluding evidence of prior criminal 
acts or convictions permits the proof of other crimes where they are 
probative of purpose, motive, intent, knowledge, or the relationship of 
parties.1175 Evidence of prior or other crimes also may be introduced 
to prove identity1176 or modus operandi.1177 Evidence of other crimes
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frequently is admissible where a conspiracy is charged.1178 Courts 
often have permitted the prosecution to show possession or dealing in 
stolen or counterfeited goods, other than those mentioned in an in
dictment, to show intent or knowledge.1179 Similarly, possession of or 
transactions involving drugs not charged in an indictment for a narco
tics offense may be admitted to establish scienter.1180 Testimony about 
other crimes seldom will be found to be unduly prejudicial if elicited 
by the defendant.1181

(prior conviction for same offense); United States v. Goldsmith, 483 F.2d 441, 443 
(5th Cir. 1973) (per curiam) (prior illegal wiretapping).

1178. United States v. Clay, 495 F.2d 700, 706 (7th Cir. 1974) (other crimes 
connected with bank robbery conspiracy admitted); United States v. Super, 492 F.2d 
319, 323 (2d Cir. 1974) (subsequent criminal acts admissible to show drug conspiracy); 
United States v. Gonzalez, 491 F.2d 1202, 1205 (5th Cir. 1974) (prior crimes ad
missible to show narcotics distribution conspiracy).

1179. See, e.g., United States v. Boatner, — F.2d —, — (5th Cir. Mar. 22, 1974) 
(No. 72-2287, at 3317-18) (possession of receipts from use of stolen credit card 
admissible to show knowledge); United States v. Bryant, 493 F.2d 664 (5th Cir. 
1974) (No. 73-2257, at 1789-90) (unpublished opinion) (prior interstate transporta
tion of stolen tractor admissible to show intent and knowledge in interstate automobile 
theft); United States v. Olsen, 487 F.2d 77, 79-80 (8th Cir. 1973), cert, denied, 415 
U.S. 993 (1974) (previous conviction for knowing transportation of stolen coins ad
missible to show knowledge that coins had travelled interstate); United States v. 
Jones, 486 F.2d 1081, 1083-84 (5th Cir. 1973) (prior receipt and sale of stolen cars 
shows a larger scheme or plan and general elements of intent, knowledge, motive, and 
purpose); United States v. Romano, 482 F.2d 1183, 1192-93 (5th Cir. 1973) 
(prior delivery of eight stolen cars to defendant relevant to motive and intent on charge 
of conspiracy to cross state lines to extort money for stolen cars); United States v. Bloom, 
482 F.2d 1162, 1166 (8th Cir. 1973) (per curiam) (on charge of knowing receipt of 
forged securities, proper to show defendant cashed similar securities in several states). 
The Second Circuit expressed some hesitancy about permitting possession of stolen 
goods not charged in the indictment to be shown to prove guilty knowledge that goods 
charged were stolen but concluded that the trial judge could admit such evidence 
after carefully balancing probative value against possible prejudice. United States v. 
Baum, 482 F.2d 1325, 1330-31 (2d Cir. 1973); accord, United States v. Davis, 487 
F.2d 112, 119-20 (5th Cir. 1973).

Prior crimes also may be shown to prove interstate movement. United States v. 
Roe, 495 F.2d 600, 604 (10th Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 
15, 1974) (stolen credit card used in various states).

1180. See United States v. Pierce, 491 F.2d 1253, 1254 (6th Cir. 1974) (per curiam); 
United States v. Perez, 491 F.2d 167, 171-72 (9th Cir. 1974); United States v. 
Fonseca, 490 F.2d 464, 469-70 (5th Cir. 1974); United States v. Polite, 489 F.2d 679, 
681 (5th Cir. 1974); United States v. Purin, 486 F.2d 1363, 1367 (2d Cir. 1973), 
cert, denied, 417 U.S. 930 (1974); United States v. Nunez, 483 F.2d 452, 455-56 
(9th Cir.), cert, denied, 414 U.S. 1076 (1973); cf. United States v. Hamilton, 490 F.2d 
451, 452 (5th Cir. 1974) (per curiam) (statements of intent to engage in other drug 
smuggling admissible). The Sixth Circuit upheld the admission of evidence of the 
defendants’ use of various drugs to show their “state of mind.” United States v. 
Noga, 497 F.2d 925 (6th Cir. 1974) (No. 73-1795, at 2-4) (unpublished opinion) 
( per curiam ) ( defendants charged with receipt of stolen goods and destruction of 
property ).

1181. See United States v. Stroger, 483 F.2d 66 (5th Cir. 1973) (per curiam) 
(officer adverted to defendant’s disorderly conduct only to answer defense counsel’s 
question); United States v. Early, 482 F.2d 53, 59 (10th Cir.), cert, denied, 414 U.S. 
1111 (1973) (evidence of prior crimes elicited during cross-examination of government 
witness and cautionary instruction given).
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Although courts have been relatively tolerant of the admission of 
evidence of prior crimes when the evidence is relevant to an issue 
other than general criminal character, they have evinced increasing 
concern over unnecessary implications that a defendant has a criminal 
past or nature. Such implications arise from the use of photographs 
identifiable as “mug shots.”1182 The Second Circuit has concluded 
that mug shots may be used only when the Government has demon
strated a need to use them, the photographs themselves do not imply 
a prior criminal record, and the manner of introduction does not call 
particular attention to them.1183 Any other exhibit or evidence un
necessarily tending to suggest the criminality of the defendant also 
should be considered improper.1184 Thus, because evidence of posses
sion of a weapon is prejudicial to a defendant accused of a crime of 
violence, introduction of a weapon unrelated to the crime charged is 
improper.1185 However, where the crime charged involved a weapon 

1182. See United States v. Scott, 494 F.2d 298, 301 (7th Cir. 1974) (use of identifi
able police photo was error, but harmless); Hallman v. United States, 490 F.2d 1088, 
1091 (8th Cir. 1973) (use of prison photo with prison number attached impermissible, 
but photo itself admissible); United States v. De Sena, 490 F.2d 692, 696 (2d Cir. 
1973) (while in some cases mug shots may prejudice a fair trial, use was harmless); 
United States v. Harrington, 490 F.2d 487, 490-95 (2d Cir. 1973) (undue prejudice 
from use of mug shots); United States v. Davis, 487 F.2d 112, 121 (5th Cir. 1973) 
(mug shots admissible where all identifying characteristics were removed, where 
photos were not highlighted by counsel in arguments, and where defendant took the 
stand and admitted previous felony convictions).

1183. United States v. Harrington, 490 F.2d 487, 490-95 (2d Cir. 1973); cf. United 
States v. Davis, 487 F.2d 112, 121 (5th Cir. 1973) (mug shots admitted where 
identifying characteristics removed, where not highlighted by counsel, and where de
fendant admitted prior convictions).

1184. See United States v. Harbolt, 491 F.2d 78, 79-80 (5th Cir. 1974) (under 
circumstances, prosecutor properly elicited fact that defendant’s friendship with co
defendant began in prison); United States v. Rivera, 490 F.2d 447, 450 (5th Cir. 1974) 
(improper to show defendant used prison release papers to identify himself); United 
States v. Medansky, 486 F.2d 807, 816 (7th Cir. 1973), cert, denied, 415 U.S. 989 
(1974) (reversal not required when in response to a juror’s question the judge stated 
that the transcripts were from a previous trial of the defendant); United States v. 
Hopkins, 486 F.2d 360, 362-63 (9th Cir. 1973) (that jury saw defendant in hand
cuffs not sufficient to require a mistrial); Thomas v. Estelle, 486 F.2d 224 (5th Cir. 
1973) (per curiam) (that defendant was forced to wear jail clothes during the trial 
possible ground for habeas corpus); United States v. Alston, 483 F.2d 1264, 1266 (D.C. 
Cir. 1973) (per curiam) (while not reversing, the court expressed strong disapproval 
of witness’s inadvertent mention of defendant’s police record). The effect of a cura
tive instruction is not clear. Compare United States v. Parker, 491 F.2d 517, 523-24 
(8th Cir. 1973), cert, denied, 416 U.S. 989 (1974) (mention of defendant’s picture 
among a group of known narcotics dealers corrected by a prompt instruction) with 
United States v. Marrero, 486 F.2d 622, 625-27 (7th Cir. 1973) (where prosecution 
witness stated that defendant was in his file of major drug dealers, a cautionary 
instruction was insufficient).

1185. Walker v. United States, 490 F.2d 683, 684-85 (9th Cir. 1974) (reversal 
necessary where Government introduced a pistol demonstrably not used in the 
robbery); cf. United States v. Olsen, 487 F.2d 77, 82 (9th Cir. 1973), cert, denied, 
415 U.S. 993 (1974) (no prejudice from passing mention of an irrelevant weapon 
during trial for a nonviolent crime).
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similar to that possessed by the defendant at the time of arrest, the 
weapon may be introduced to show physical capacity to commit the 
crime.1186

1186. See United States v. McKinley, 485 F.2d 1059, 1060 (D.C. Cir. 1973) (shot
gun seized at time of arrest similar to one used in the crime admissible); United States 
v. Walters, 477 F.2d 386, 388-90 (9th Cir.), cert, denied, 414 U.S. 1007 (1973) 
(where crime involved gun of uncertain type and defendant had gun when arrested, 
gun was admissible). In a questionable decision the Fifth Circuit approved the ad
mission of evidence showing that defendants charged with bank robbery possessed 
several handguns, despite clear evidence that no gun was used in the robbery. 
United States v. Vosper, 493 F.2d 433, 435-36 (5th Cir. 1974).

1187. See United States v. Courtney, 495 F.2d 1370 (4th Cir. 1974) (No. 73-1429, 
at 2) (unpublished opinion) (per curiam); United States v. Skeens, 494 F.2d 1050, 
1053 (D.C. Cir. 1974); United States v. Noel, 490 F.2d 89, 90 (6th Cir. 1974) (per 
curiam); United States v. Sockel, 478 F.2d 1134, 1136 (8th Cir. 1973).

1188. United States v. Oliver, 492 F.2d 943, 944 n.l (8th Cir. 1973). Contra, 
United States v. Skeens, 494 F.2d 1050, 1053 (D.C. Cir. 1974).

1189. United States v. Penick, 496 F.2d 1105, 1109-10 (7th Cir. 1974).
1190. Id. at 1110. However, the court also affirmed the trial judge’s rejection of 

court funding for a polygraph test on the other counts of the indictment, which were 
supported by stronger evidence than was the first count. Id.

1191. Id.
1192. United States v. Bagsby, 489 F.2d 725, 726 (9th Cir. 1973) (per curiam).
1193. See United States v. Cipriano, 493 F.2d 26 (5th Cir. 1974) (per curiam) 

(Spanish-speaking witness with very limited knowledge of English competent to testify 
to English conversation); United States v. Rizzo, 492 F.2d 443, 448 (2d Cir. 1974), 
cert, denied, 417 U.S. 944 (1974) (limited basis for identifying recorded voice goes to 
weight); United States v. Turner, 485 F.2d 976, 979-80 (D.C. Cir. 1973) (deficient 
identification of voice on recording goes to credibility); McCormick § 61, at 139.

Most courts exclude the results of polygraph tests,1187 although the 
Eighth Circuit has indicated that trial judges should permit defendants 
to make a record on the reliability of such tests. 1188 Apparently con
sidering polygraph tests of some probative value, the Seventh Circuit 
affirmed an acquittal on the first count of a multicount narcotics indict
ment where the acquittal was based on the results of a polygraph 
test.1189 The defendant had obtained court funding for the test,1190 
and the circuit court indicated that in exceptional circumstances trial 
courts might make similar authorizations in the future.1191 The Ninth 
Circuit rejected one defendant’s ingenious attempt to introduce ev
idence of a codefendant’s failure to pass a polygraph test as proof of 
the state of mind that prompted him to testify.1192

COMPETENCY OF WITNESSES

Although the trial court retains discretion to rule on the competency 
of witnesses, many factors that once were considered grounds for 
disqualifying a witness now are considered to be merely grounds for 
impeaching his credibility.1193 However, the question of competency 
still may arise in some instances, particularly when the testimony of 
young children or of narcotics addicts is offered. In the District of 
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Columbia Circuit, the competency of a child depends upon the child’s 
capacity to understand what he observes, his intelligence, his ability 
to distinguish between truth and falsehood, and his recognition of a 
duty to tell the truth.1194 The trial judge not only should make an 
initial determination of a child’s competence, but also should reassess 
the determination in light of the testimony actually given by the 
child.1195 In United States v. Butler11™ the District of Columbia 
Circuit considered the competency of two witnesses who were ad
mitted heroin addicts.1197 The court acknowledged that the testimony 
of an addict may be suspect because of perceptual alterations and the 
possibility of police pressure but concluded that when an addict’s testi
mony is generally coherent and substantially corroborated, the trial 
judge may admit the testimony without expert testimony on the 
addict’s competence.1198

1194. United States v. Jones, 482 F.2d 747, 751 (D.C. Cir. 1973). The Fifth 
Circuit has indicated that the competence of a “lunatic” to testify may be tested 
against similar criteria. Shuler v. Wainwright, 491 F.2d 1213, 1223 (5th Cir. 1974).

1195. See United States v. Jones, 482 F.2d 747, 751 (D.C. Cir. 1973).
1196. 481 F.2d 531 (D.C. Cir. 1973).
1197. Id. at 533-35.
1198. Id. at 535. See also United States v. Davis, 486 F.2d 725, 726 (7th Cir.

1973) , cert, denied, 415 U.S. 979 (1974) (fact that witness under influence of 
narcotics at time of his observations goes to credibility, not competency). In United 
States v. Gregoria the Fourth Circuit held it was not error for the trial court to decline 
to give an “addict instruction” after the testimony of cocaine and methadone users, 
because no strong proof was presented that the witnesses were in fact “addicts” and 
the significance of cocaine and methadone addiction is unclear. 497 F.2d 1253, 
1262-63 (4th Cir. 1974). The court also found proper the trial court’s refusal to 
instruct the jury that an addict is inherently a perjurer. Id. at 1262-63.

1199. See United States v. Heck, 499 F.2d 778, 788 (9th Cir. 1974). See generally 
McCormick § 10, at 20.

1200. United States v. Kirk, — F.2d —, — (D.C. Cir. May 20, 1974) (No. 
73-1529, at 8) (expert witness to identify heroin); United States v. Donner, 497 F.2d 
184, 194 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3330 (U.S. Dec. 10,
1974) (what defendants meant by “claiming responsibility” not proper subject 
for expert testimony); United States v. Joyner, 492 F.2d 650, 653 (D.C. Cir. 
1974) (per curiam) (expert testimony on tracking dogs proper); United States v. 
Amaral, 488 F.2d 1148, 1153 (9th Cir. 1973) (perception by persons under stress 
not proper subject for expert testimony since cross-examination adequately explores 
area and expert testimony would give undue impression of “scientific” reliability); 

OPINION TESTIMONY

Properly qualified experts and, in some circumstances, lay witnesses 
may give opinion testimony.1199 Expert opinion may be offered where 
the subject is not within the full understanding of the ordinary man, 
the witness is specially qualified in the subject area, there is a gen
erally accepted explanatory theory of the subject area, and a balance 
of the testimony’s probative and prejudicial nature favors admis
sibility.1200 In United States v. Larson1™1 the Ninth Circuit found 
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that expert testimony was unnecessary where the issue was whether 
prescriptions written by the defendant for certain controlled drugs 
were written for a legitimate medical purpose and in the usual course 
of the defendant’s medical practice. The court extensively described 
the evidence that rendered expert testimony unnecessary.1201 1202 Lay 
opinion is admissible where it concerns a matter of general knowledge 
about which the ordinary man is accustomed to forming reliable opin
ions1203 or when the opinion serves as a shorthand rendition of a set of 
facts otherwise difficult to relate.1204

united States v. Ray, 488 F.2d 15, 18 (10th Cir. 1973) (per curiam) (interpretation 
of local game laws not proper subject for expert testimony absent a claim of dis
criminatory enforcement); United States v. Benson, 487 F.2d 978, 983 (3d Cir. 1973) 
(expert testimony on interpretation of securities law proper as a background for a 
securities fraud case); United States v. Ranta, 482 F.2d 1344, 1346 (8th Cir. 1973) 
(per curiam) (expert testimony to identify handwriting permissible but not required). 
Although an expert should not exhibit clear bias, the Fifth Circuit has stated that “it 
is the settled function of an expert to interpret facts most favorably to his side.” United 
States v. Windham, 489 F.2d 1389, 1393 (5th Cir. 1974). The degree of training or 
experience one must have to qualify as an expert is within the discretion of the trial 
judge and may be minimal. United States v. Frick, 492 F.2d 791, 792 (5th Cir. 1974) 
(per curiam).

1201. — F.2d — (9th Cir. May 22, 1974) (No. 73-3109).
1202. Id. at------- (No. 73-3109, at 2-5). Expert testimony also is not required on

the issue of obscenity when the allegedly obscene materials are placed in evidence and 
are available to the trier of fact. Paris Adult Theatre I v. Slayton, 413 U.S. 49, 59 
(1973); See United States v. Hamling, 481 F.2d 307, 317-18 (9th Cir. 1973), aff’d, 
418 U.S. 87 (1974); United States v. Groner, 479 F.2d 577, 585-86 (5th Cir. 1973) 
(Ainsworth, J., concurring).

1203. See United States v. Creighton, 477 F.2d 593, (4th Cir.) (No. 72-1971, at 1) 
(unpublished opinion) (per curiam), cert, denied, 414 U.S. 849 (1973) (relative prices 
for food of the same quality in different stores).

1204. See McCormick § 11, at 25.
1205. Cf. United States v. Bass, 490 F.2d 846, 850 (5th Cir. 1974) (after sub

stantial expert testimony that defendant insane, Government must respond with expert 
testimony on sanity).

1206. 487 F.2d 1232 (5th Cir. 1973).
1207. Id. at 1234-36.
1208. Id. at 1235. The court carefully distinguished opinions on sanity and in

sanity from opinions on criminal capacity, which is a legal conclusion and hence within 
the province of the jury. Id. The court emphasized that not even expert testimony 
may be received on criminal capacity. Id.

Both lay and expert testimony are admissible on the issue of in
sanity.1205 In United States v. Milne1206 the Fifth Circuit reversed the 
defendant’s conviction on drug charges because the trial court refused 
to admit lay testimony on the issue of the defendant’s alleged in
sanity.1207 The court stated that when insanity is raised as a defense 
in a criminal case, all relevant evidence, lay and expert, should be ad
mitted.1208 The court concluded that while mere familiarity with the 
accused and an opportunity to observe normal human behavior may 
support a lay opinion that a person is sane, a lay witness should be re
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quired to testify to unusual, abnormal, or bizarre conduct before being 
permitted to express an opinion that an individual is insane.1209

1209. Id. Not all courts have distinct foundation requirements for opinion testimony 
on sanity and insanity. See United States v. Pickett, 470 F.2d 1255, 1258 (D.C. Cir
1972) .

1210. See United States v. Morris, 485 F.2d 1385, 1386-87 (5th Cir. 1973); United 
States v. Williams, 478 F.2d 369, 371 (4th Cir. 1973) (per curiam); McCormick 
§ 19, at 43-45. The right of cross-examination includes a right to a full and vigorous 
effort by counsel. See Courtney v. United States, 486 F.2d 1108, 1111 (9th Cir.
1973) (improper for lawyer to represent codefendants when statements of one could 
incriminate the other).

Generally, cross-examination in federal courts is limited to exploration of areas 
covered on direct examination. See United States v. Wooley, 494 F.2d 206, 208 (7th 
Cir. 1974); United States v. Williams, 478 F.2d 369, 371 (4th Cir. 1973) (per curiam). 
But see United States v. Fontenot, 483 F.2d 315, 325 (5th Cir. 1973) (confusion and 
wastefulness result from undue restriction). However, where part of a transaction 
is brought out on direct, the full transaction may be explored on cross-examination. 
United States v. Williams, supra at 371. There is no constitutional right to re-cross- 
examine witnesses except where they testify to new matters on redirect. United States 
v. Morris, supra at 1387. Similarly, where no new matter is raised on rebuttal, there 
is no right to surrebuttal. See United States v. Sadler, 488 F.2d 434, 435-36 (5th 
Cir.) (per curiam), cert, denied, 417 U.S. 931 (1974).

1211. United States v. Gant, 487 F.2d 30, 35 (10th Cir.), cert, denied, 416 
U.S. 941 (1973); United States v. Jackson, 482 F.2d 1167, 1176 (10th Cir.), cert, 
denied, 414 U.S. 1159 (1973). The Fifth Circuit has permitted the trial court to 
require that cross-examination proceed in chronological order, even though defense 
counsel claimed that he was attempting to test the memory and credibility of the 
witness. United States v. Moton, 493 F.2d 30, 31 (5th Cir. 1974) (per curiam).

In United States v. Zane two defendants complained that the trial court had im
properly denied their request to cross-examine a witness whose testimony had been 
admitted against a third defendant. 495 F.2d 683, 694-95 (2d Cir. 1974), cert, denied, 
43 U.S.L.W. 3239 (U.S. Oct. 22, 1974). Although the Second Circuit expressed 
concern that in some instances a jury might improperly consider such testimony against 
all the defendants despite a cautionary instruction, the court found no reversible error 
in Zane because the challenged testimony could not have prejudiced the appellants. 
Id. at 695.

1212. See Virgin Islands v. Ruiz, 495 F.2d 1175, 1177 (3d Cir. 1974).
1213. See United States v. Carlile, 488 F.2d 869, 870 (10th Cir. 1973) (per curiam) 

(entrapment defense admits act; hence no right of cross-examination disproving act); 
cf. United States v. Willis, 482 F.2d 1034, 1037-38 (8th Cir.), cert, denied, 414 U.S. 
1112 (1973) (improper to cross-examine about unrelated, unadmitted tax returns).

1214. See Mullins v. United States, 487 F.2d 581, 590 (8th Cir. 1973) (must show 
basis for expecting government witness to know felony record of codefendant); cf. 
United States v. Landers, 484 F.2d 93, 94-95 (5th Cir. 1973) (must lay foundation 

CROSS-EXAMINATION

The right of cross-examination is an important part of the sixth 
amendment right of confrontation, and its improper abridgment con
stitutes serious constitutional error.1210 However, the trial court has 
broad discretion to restrict cross-examination so long as there is no 
absolute denial of examination of any proper area.1211 The trial judge 
clearly may restrict cross-examination to avoid repetition1212 and to 
exclude irrelevant material.1213 Cross-examination for which there is 
no foundation may be forbidden.1214 The proper latitude of cross
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examination for purposes of impeachment turns upon numerous factors, 
such as probativity, relevance, and prejudice.1215

before asking government witness about deal with prosecutor); United States v. 
LaSorsa, 480 F.2d 522, 529 (2d Cir.), cert, denied, 414 U.S. 855 (1973) (cro<ss- 
examination may not assume a fact not in record).

1215. See United States v. Leonard, 494 F.2d 955, 962-63 (D.C. Cir. 1974) (wide 
latitude where motive to testify falsely is at issue); United States v. Burch, 490 F.2d 
1300, 1302-04 (8th Cir.), cert, denied, 416 U.S. 990 (1974) (limited scope where 
examination would violate rights of witness, inflame jury, show prior crimes not leading 
to conviction, and be merely cumulative); United States v. Phillips, 482 F.2d 1355, 
1357 (9th Cir. 1973) (per curiam) (narrow scope where area is collateral and 
cumulative); United States v. Brown, 482 F.2d 1226, 1229 (8th Cir. 1973) (narrow 
scope when most questions already answered, other tests of credibility permitted, and 
credibility not key issue); United States v. Miller, 478 F.2d 768, 769-70 (4th Cir. 1973) 
(per curiam) (defense must be permitted to show more than the bare fact of previous 
conviction of crucial government witness). The Second and Sixth Circuits have 
established as a test for the permissibility of further impeachment “whether the jury 
has sufficient other information upon which to make a discriminating appraisal of the 
[witness].” United States v. Baker, 494 F.2d 1262, 1267 (6th Cir. 1974); United 
States v. Blackwood, 456 F.2d 526, 530 (2d Cir.), cert, denied, 409 U.S. 863 (1972). 
See generally Virgin Islands v. Ruiz, 495 F.2d 1175, 1177 (3d Cir. 1974) (judge may 
restrict exploration of credibility).

The Third Circuit has refused to reverse for failure to recall a government witness 
for further cross-examination where the sole purpose of the additional cross-examina
tion was to impeach and the documents upon which the cross-examination was to be 
based had been available previously. United States v. Somers, 496 F.2d 723, 734-35 
(3d Cir. 1973). The Ninth Circuit has held that when the government’s witness is 
allegedly an accomplice in the crime, the defense should be accorded wide latitude in 
cross-examination to explore fully the witness’s motivation for testifying. See United 
States v. Bagsby, 489 F.2d 725, 727 (9th Cir. 1973) (per curiam).

1216. 490 F.2d 329 (10th Cir. 1974).
1217. Id. at 330-31.
1218. Id. at 331; cf. Pointer v. Texas, 380 U.S. 400, 406-08 (1964) (right of con

frontation denied when transcripts of preliminary hearing, at which accused had no 
counsel and did not cross-examine, were introduced at trial).

1219. 490 F.2d at 331-32; see Barber v. Page, 390 U.S. 719, 722-25 (1968) (witness 
not unavailable unless Government made good faith effort to produce him at trial ).

1220. See note 1210 supra.

In Poe v. Turner12™ the defendant, appealing a habeas corpus 
challenge to his second conviction for murder, argued that he had 
been denied his right to confront the witnesses against him when the 
State introduced transcripts of the testimony of two witnesses who had 
testified at the first trial but were unavailable for the second.1217 The 
Tenth Circuit held that the transcripts were properly admitted because 
the prior testimony had been subject to full cross-examination by the 
defendant’s counsel at the first trial,1218 and the State had made a 
good faith effort to subpoena the two witnesses for the second trial.1219 

impeachment

Even though cross-examination in federal courts usually is limited 
to the scope of direct examination,1220 cross-examination to impeach a
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witness is not so limited.1221 A witness may be impeached by his prior 
inconsistent statements.1222 Before introducing extrinsic proof of such 
a statement, counsel must ask the witness if he made the statement and 
must give him an opportunity to explain it.1223 If the witness admits 
the statement, it may not be further proved by extrinsic evidence.1224 
However, where a witness does admit the truth of a prior inconsistent 
statement, that statement becomes part of his testimony and may be 
used as direct evidence,1225 even though prior inconsistent statements 
generally are admissible only to impeach a witness’s credibility and 
not as substantive evidence.1226

1221. McCormick § 22, at 49. A party may not impeach his own witness unless 
the party is surprised by testimony materially different from a prior statement of the 
witness and the variance damages the party’s case. See, e.g., United States v. Lemon, 
497 F.2d 854, 859 (10th Cir. 1974); United States v. Stevens, 492 F.2d 1367, 1376 
(6th Cir. 1974); United States v. Eaton, 485 F.2d 102, 104-05 (10th Cir. 1973). The 
permissible impeachment of a party’s own witness is limited to that necessary to repair 
any damage done by the unexpected testimony. United States v. Coppola, 479 F.2d 
1153, 1158 (10th Cir. 1973). In a somewhat puzzling case, the Fifth Circuit per
mitted the Government to impeach its own witness despite the absence of surprise. 
United States v. Prince, 491 F.2d 655, 659 (5th Cir. 1974). The court expressed 
some doubt that the rule against impeaching one’s own witness retains any force. Id.; 
see Proposed Fed. R. Evid. 607 (Supreme Court Draft Nov. 1972). Both parties 
may impeach a witness called by the court. See United States v. Allsup, 485 F.2d 287, 
291 (8th Cir. 1973).

1222. United States v. Lemon, 497 F.2d 854, 857-58 (10th Cir. 1974); see United 
States v. Wright, 489 F.2d 1181, 1187 (D.C. Cir. 1973).

1223. United States v. Wright, 489 F.2d 1181, 1187 (D.C. Cir. 1973).
1224. Id. at 1187 & n.5. But cf. United States v. Hodge, 487 F.2d 945, 947 (5th 

Cir. 1973) (where a prior confession was voluntary and otherwise admissible, it was 
proper to use it for impeachment by reading portions to the accused even after he 
admitted making the statement).

1225. United States v. Davis, 487 F.2d 112, 123-24 (5th Cir. 1973); cf. United States 
v. Eaton, 485 F.2d 102, 105 (10th Cir. 1973) (inconsistencies with prior FBI 
statement).

1226. United States v. Eaton, 485 F.2d 102, 105 (10th Cir. 1973).
1227. See United States v. Holley, 493 F.2d 581, 584 (9th Cir. 1974) (30-year- 

old felony conviction properly used to impeach defendant); United States v. Villegas, 487 
F.2d 882, 883 (9th Cir. 1973) (any prior felony may be shown to impeach).

1228. Compare United States v. Holley, 493 F.2d 581, 584 (9th Cir. 1974) (trial 
judge may not exclude) and United States v. Villegas, 487 F.2d 882, 883 (9th Cir. 1973) 
(trial judge may not exclude) with United States v. Chaney, 495 F.2d 1370 (4th Cir. 
1974) (No. 73-2274, at 2-3) (unpublished opinion) (trial judge may exclude) and 
Luck v. United States, 348 F.2d 763, 768 (D.C. Cir. 1965) (trial judge may exclude); 
cf. Haines v. Kerner, 492 F.2d 937, 943 (7th Cir. 1974) (No. 72-1972, at 8) (un
published opinion) (per curiam) (not prejudicial to admit appellant’s 30-year-old felony 
conviction for impeachment purposes at a prison disciplinary proceeding). Apparently 
responding to the District of Columbia’s decision in Luck v. United States, Congress 

As a general rule, evidence of any prior conviction for a felony may 
be used to impeach the defendant, although1227 the circuits are split 
on whether a trial judge may exclude evidence of a former felony 
conviction on grounds of prejudice.1228 Where a court is permitted 
to exercise discretion, it should consider the nature of the conviction, 
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its bearing on veracity, its age, and its propensity to influence the jury 
improperly.1229 The Eighth Circuit has ruled that a defendant who 
elects to take the stand in his own behalf is not entitled in advance to a 
court order barring the Government from using his prior felony convic
tions for impeachment purposes.1230 However, a defendant who is im
peached by a prior felony conviction should be permitted to show 
that the conviction was reversed.1231 Further, a prior conviction ob
tained in violation of a defendant’s right to counsel may not be used 
to impeach.1232

enacted section 305 of title 14 of the District of Columbia Code, which provides that 
felony convictions shall be admitted for impeachment. D.C. Code Ann § 14-305 (1973). 
In United States v. Hairston the District of Columbia Circuit construed section 305 as 
applicable only to District of Columbia Code felonies and left the Luck rule intact 
where the prior conviction is for a United States Code felony. 495 F.2d 1046, 1056 
(D.C. Cir. 1974); see D.C. Code § 14-305 (1973). The Ninth Circuit has adopted 
a limited form of the Luck rule. United States v. Hatcher, 496 F.2d 529, 530 (9th 
Cir. 1974).

The Proposed Federal Rules of Evidence would limit the situations in which prior 
convictions could be used for impeachment purposes. Proposed Fed. R. Evid. 609 
(Supreme Court Draft Nov. 1972). The Seventh Circuit, which briefly adopted the 
proposed rule’s position, abandoned that position when it became obvious that the 
rules would not be promptly approved. See United States v. Kissane, 478 F.2d 1098, 
1101 (7th Cir. 1973) (court currently has broad discretion).

1229. Sears v. United States, 490 F.2d 150, 154 (8th Cir.), cert, denied, 417 U.S. 
949 (1974) (prior moonshine convictions admissible to impeach defendant charged 
with selling illicit whiskey); see United States v. De Angeles, 490 F.2d 1004, 1009 
(2d Cir. 1973), cert, denied, 416 U.S. 956 (1974) (1966 conviction for transporting 
and possessing untaxed cigarettes not so recent or so similar to possession of cocaine 
as to lead jury to infer guilt of crime charged); cf. United States v. McDonald, 481 F.2d 
513, 514 n.l (D.C. Cir. 1973) (former housebreaking conviction properly shown to 
impeach defendant where credibility was key issue). The Fifth Circuit permits use 
of any felony or misdemeanor involving moral turpitude. Cf. United States v. Gloria, 
494 F.2d 477, 481 (5th Cir. 1974) (excluding conviction for assisting aliens to enter 
the country illegally).

1230. See United States v. Poitra, 486 F.2d 46, 47 (8th Cir. 1973) (per curiam); 
United States v. Merrill, 484 F.2d 168, 171 (8th Cir.), cert, denied, 414 U.S. 1077 
(1973). The Ninth Circuit has held that a defendant’s failure to take the stand waives 
any objection to a court’s denial of a pretrial motion to suppress prior convictions. See 
United States v. Walters, 477 F.2d 386, 389 (9th Cir.), cert, denied, 414 U.S. 1007 
(1973).

1231. United States v. Williams, 484 F.2d 428, 430 (8th Cir. 1973). The Fifth 
Circuit has held that the current pendency of an appeal does not bar the use of a 
conviction to impeach the defendant. United States v. Cisneras, 491 F.2d 1068, 1076 
n.13 (5th Cir. 1974). The circuits disagree on this issue. See United States v. 
Franicevich, 471 F.2d 427, 430 (5th Cir. 1973) (Goldberg, J., dissenting); Circuits 
Note-. 1972-1973 Term 574.

1232. Cf. United States v. Dorman, 496 F.2d 438, 441 (4th Cir. 1974) (defendant 
failed to object at trial; not plain error); Bates v. Nelson, 485 F.2d 90, 95 (9th 
Cir. 1973) (harmless error).

1233. See United States v. Allende, 486 F.2d 1351, 1354 (9th Cir. 1973) (possession 
of narcotics); United States v. Williams, 484 F.2d 428, 430 (8th Cir. 1973) (conviction 
reversed on appeal); United States v. Hickok, 481 F.2d 377, 380 (7th Cir. 1973) 
(mishandling of funds).

Generally, only prior misconduct for which a witness was con
victed may be used to impeach him.1233 Neither administrative 
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nor juvenile adjudications are convictions for this purpose.1234 
Nevertheless, the Supreme Court has held that when credibility is a 
key issue, a witness’s prior adjudication as a juvenile delinquent and 
his current juvenile parole status not only are admissible, but their 
exclusion violates due process.1235 1236 In anticipation of the enactment 
of the Proposed Federal Rules of Evidence, the Eighth Circuit now 
admits evidence of specific instances of untruthfulness for impeach
ment purposes,1230 although extrinsic evidence of a witness’s reputa
tion for veracity usually is not admitted.1237 The trial judge does have 
discretion to admit reputation evidence, however, and where the court 
does not exercise this discretion because of a mistaken belief that no 
such discretion exists, reversal may result.1238

1234. See United States v. Kirk, 496 F.2d 947, 949-50 (8th Cir. 1974) (adminis
trative adjudications); Hamm v. United States, 490 F.2d 1407 (4th Cir. 1974) (No. 
73-1265, at 8-9) (unpublished opinion), cert, denied, 416 U.S. 959 (1974) (admission 
of juvenile conviction harmless error); cf. United States v. Benson, 487 F.2d 978, 982 
(3d Cir. 1973) (administrative adjudications may be admitted where defendant opens 
door).

1235. Davis v. Alaska, 415 U.S. 308 (1974). In Davis the witness’s status as a 
juvenile court probationer showed an arguably strong motive for progovernment bias. 
Id. at 317-18.

1236. See Proposed Fed. R. Evid. 608(b) (Supreme Court Draft Nov. 1972); see 
United States v. Burch, 490 F.2d 1300, 1302-03 (8th Cir.), cert, denied, 416 U.S. 990 
(1974) (pending charge of robbery may be admitted to impeach defendant); cf. 
United States v. Kirk, 496 F.2d 947, 950 (8th Cir. 1974) (judge has discretion to 
admit witness’s threats against defendant).

1237. See United States v. Cooley, 480 F.2d 921 (4th Cir. 1973) (No. 72-1953, at 
3-4) (unpublished opinion).

1238. Cf. id. (harmless error for judge not to exercise discretion where other im
peachment evidence exists).

1239. 494 F.2d 599 (D.C. Cir. 1974).
1240. Id. at 971.
1241. Id. at 971-72.

In United States v. Leonard12™ the District of Columbia Circuit 
stated that while drug addiction may not be shown to impeach the 
witness’s general credibility, it may be admitted to show an affect on 
the witness’s power of observation in a particular situation.1240 While 
expressing a desire for further information, the court also found that 
both the fact of addiction and its effects are collateral matters, investi
gation of which the trial court may foreclose.1241

PRIVILEGE

Generally, the guiding principle of judicial proceedings is the search 
for truth. However, some proceedings raise other competing social 
interests. The rules of privilege are intended to preserve certain of 
these other values. Thus, privileged evidence may be excluded even 
though relevant or material.



1974] Circuits Note: Criminal 503

As a general rule, confidential attorney-client communications re
sulting from a professional relationship are privileged.1242 The 
privilege does not apply when the communications are not truly 
confidential,1243 when the client has waived the privilege,1244 or when 
the communication is in furtherance of a continuing or future crime 
or fraud.1245 In Clanton v. United States12^ the Fifth Circuit held 
that an attorney does not violate the attorney-client privilege by 
testifying to his client’s sanity and ability to aid in his own defense 
because this testimony does not involve revealing a confidential 
communication.1247 This narrow approach is contrary to the rationale 
of the rule because it creates an incentive for the client not to co
operate fully with his attorney.1248

1242. See McCormick § 88, at 179-80; Circuits Note: 1972-1973 Term 558.
1243. See McCormick § 88, at 181; cf. United States v. Arroyo, 494 F.2d 1316, 

1321 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (Govern
ment may not infiltrate defense planning sessions to obviate confidentiality).

1244. See United States v. Pauldino, 487 F.2d 127, 130 (10th Cir. 1973), cert, 
denied, 415 U.S. 981 (1974) (defendant’s testimony as to some aspects of an in camera 
proceeding with his attorney present waives the privilege as to all of that transaction); 
United States v. King, 484 F.2d 924, 927 (10th Cir. 1973), cert, denied, 416 U.S. 904 
(1974) (calling lawyer as witness waives privilege as to transactions opened up on 
direct examination).

1245. United States v. Aldridge, 484 F.2d 655, 658 (7th Cir. 1973) (attorney may 
be compelled to testify once the Government makes out a prima facie case of fraud).

1246. 488 F.2d 1069 (5th Cir. 1974).
1247. Id. at 1070-71.
1248. See McCormick § 87, at 175-76.
1249. See generally Circuits Note: 1972-1973 Term 558-59.
1250. See United States v. Redstone, 488 F.2d 300, 304 (8th Cir. 1973).
1251. See id.; cf. United States v. Eaton, 485 F.2d 102, 105-06 (10th Cir. 1973) 

(defendant could not claim privilege when he failed to establish alleged common 
law marriage). The Eaton court suggested in dictum that the marital privilege may 
arise from a genuine common law marriage even though such a marriage is not recog
nized under state law. Id.

1252. United States v. Redstone, 488 F.2d 300, 303-05 (8th Cir. 1973) (privilege 
may be violated even though judge instructs jury not to consider wife’s testimony in 
determining husband’s guilt).

An accused in a criminal proceeding generally is privileged to 
prevent testimony by his spouse under two distinct marital privil
eges.1249 First, an accused is privileged against any adverse testimony 
by his spouse.1250 Second, an accused may prevent any disclosure 
of confidential interspousal communications.1251 Although the marital 
privilege is personal to the spouse and may not be invoked by co
defendants, testimony by a wife against codefendants of her husband 
may violate the marital privilege if the testimony could incriminate 
her husband.1252 Moreover, under certain circumstances, permitting 
the wife of a defendant to testify against codefendants may be 
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improper if the spousal privilege prevents the codefendants from 
effectively cross-examining her.1253

1253. Cf. id. at 306 (false impression may be left with jury without full disclosure 
of facts).

1254. See Circuits Note: 1972-1973 Term 559-60; notes 774-805 supra and ac
companying text.

1255. U.S. Const, art. I, § 6, cl. 1.
1256. Cf. United States v. Dowdy, 479 F.2d 213, 221 (4th Cir.), cert, denied, 414 

U.S. 823 (1973) (bribery and perjury by a member of Congress not privileged).
1257. See United States v. Nixon, — U.S. —, 94 S. Ct. 3090, 3106-07 (1974) 

(third-party subpoena duces tecum directed to President sought evidence relevant to 
charges of conspiracy to defraud the United States and to obstruct justice).

1258. Id. (claim of need to protect military, diplomatic, or national security secrets 
may bar in camera inspection).

1259. Id.
1260. See United States v. Kandis, 491 F.2d 713, 714 (10th Cir.) (per curiam), 

cert, denied, 417 U.S. 949 (1974) (witness need not testify concerning fraudulent loan 
he assisted defendant in obtaining).

1261. United States v. Johnson, 488 F.2d 1206, 1209 (1st Cir. 1973); see Iverson v. 
North Dakota, 480 F.2d.414, 421 (8th Cir. 1973), cert, denied, 414 U.S. 1044 (1974) 
(statement leading to issuance of search warrant). The privilege does not protect 
against the compulsory production of identifying physical characteristics such as hand
writing exemplars or fingerprints. United States v. Sedillo, 496 F.2d 151, 152 (9th 
Cir. 1974) (handwriting exemplars); United States v. Lincoln, 494 F.2d 833, 839 (9th 
Cir. 1974) (handwriting exemplars); United States v. Powell, 480 F.2d 926 (6th Cir. 
1973) (No. 72-1192, at 3) (unpublished opinion) (fingerprints).

1262. 416 U.S. 21 (1974).

The needs of effective government and law enforcement as well 
as the strictures of the Constitution give rise to several privileges. 
The Government has a limited privilege to withhold information 
concerning an informant.1254 The “speech or debate” clause1255 
exempts Congressmen from having to defend or testify about any acts 
purportedly or apparently legislative.1256 The President possesses a 
imited immunity from judicial process.1257 1258 However, the President 

may be required to produce materials for an in camera inspection by 
the trial judge;1208 where need for the evidence in a pending criminal 
trial has been demonstrated, the privilege must yield and the evidence 
must be released.1259

SELF-INCRIMINATION

The fifth amendment guarantees that no person shall be compelled 
by the Government to incriminate himself.1260 The privilege against 
self-incrimination protects not only testimony that directly incrimin
ates the witness but also testimony that might furnish a link in the 
chain of evidence necessary to convict him.1261 The Supreme Court 
considered the scope of the protections afforded by the fifth amend
ment in three cases decided this term. In California Bankers As
sociation v. Schultz1262 the Court rejected an attack by banks and
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individual depositors on the Bank Secrecy Act of 1970,1263 which 
requires banks to report certain transactions of their customers to 
the Government. The Court held that the banks neither could claim 
fifth amendment rights on their own behalf, since the privilege does 
not protect corporations,1264 nor could the banks vicariously assert 
the rights of their depositors.1265 In Bellis v. United States12™ the 
Court ruled that a member of a dissolved three-man law partnership 
could not invoke the fifth amendment to justify his refusal to produce 
the partnership’s financial records because the partnership had a 
distinct institutional identity and the petitioner held the records in 
a representative, not a personal, capacity.1267 In Michigan v. 
Tucker12™ the Court sanctioned the admission of testimony of a 
witness who was identified by the defendant in a statement given to 
the police after the police failed to advise the defendant of his right 
to appointed counsel. The Court reasoned that the failure to give full 
Miranda warnings, which the Court emphasized are not themselves 
protected constitutional rights,1269 1270 did not deprive the defendant of his 
constitutional right to be free of compulsory self-incrimination because 
the defendant offered the statement identifying the witness volun- 

1270

1263. Act of Oct. 26, 1970, 12 U.S.C. §§ 1829(b), 1730(d), 1951-59, 31 U.S.C. 
§§ 1051-1122 (1970).

1264. 416 U.S. at 55. See United States v. Malnik, 489 F.2d 682, 687-88 (5th Cir. 
1974), cert, granted, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (No. 73-1530) officer 
must produce corporate records incriminating self and/or corporation); United States 
v. Peter, 479 F.2d 147, 149 (6th Cir. 1973) (per curiam) (corporate executive may not 
confer protection on company records by commingling them with his own). The Ninth 
Circuit held that where the defendant had turned his personal records over to an 
accountant for cross-checking with corporate records, all reasonable expectation of 
privacv was lost and disclosure of both sets of records could be compelled. United 
States v. Hickok, 481 F.2d 377, 379 (9th Cir. 1973).

1265. 416 U.S. at 56-57. The individual depositors’ objections were premature be
cause they did not allege that they had in fact engaged in the regulated activity or 
that the required reports would tend to incriminate them. Id.

1266. 417 U.S. 85 (1974).
1267. Id. at 90.
1268. 417 U.S. 433 (1974).
1269. Id. at 439.
1270. Id. at 445. The defendant was arrested prior to the Miranda decision, but 

his trial took place afterwards. Id. at 437; see Miranda v. Arizona, 384 U.S. 436 
(1966).

1271. United States v. Malnik, 489 F.2d 682, 685 (5th Cir. 1974), cert, granted, 
43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (No. 73-1530) (“blanket” refusal to answer 
all questions impermissible); United States v. Daly, 481 F.2d 28, 30 (8th Cir.) (per 
curiam), cert, denied, 414 U.S. 1064 (1973) (giving only name and address on tax 
return invalid blanket claim). See also United States v. Reide, 494 F.2d 644, 646 (2d 
Cir. 1974) (privilege not claimed when defendant simply remains silent).

The privilege against self-incrimination must be invoked with 
particularity1271 and is available only where there is a real danger 
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of criminal liability.1272 Thus, the privilege is unavailable to protect 
testimony relating solely to a crime for which the witness already has 
been convicted1273 or for which immunity has been granted.1274 
Even where immunity from federal prosecution for a substantive 
offense has been granted, however, the possibility of a prosecution 
for conspiracy to commit the substantive offense or of a state pro
secution is sufficient to support a fifth amendment claim.1275

1272. See In re Grand Jury Proceedings, 491 F.2d 42, 45 (D.C. Cir. 1974) (per 
curiam) (privilege protects testimony at juvenile delinquent adjudication).

1273. See United States v. Johnson, 488 F.2d 1206, 1209 (1st Cir. 1973). The 
privilege also is unavailable where the defendant has admitted guilt by offering a 
guilty plea. See id. at 1210.

1274. See In re Grand Jury Proceedings, 491 F.2d 42, 45 (D.C. Cir. 1974) (per 
curiam) (immunity extends to juvenile proceedings).

1275. See United States v. Gloria, 496 F.2d 878 (5th Cir. 1974) (No. 73-2044, at 
3633-34) (unpublished opinion); United States v. Johnson, 488 F.2d 1206, 1209 
n.2 (1st Cir. 1973).

1276. Cf. United States v. Catalano, 491 F.2d 268, 272 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (Government satisfied its burden of 
proving that the evidence had a source independent of the immunized testimony).

1277. 482 F.2d 305 (8th Cir. 1973).
1278. Id. at 310-11.
1279. 491 F.2d 780 (8th Cir. 1974).
1280. Id. at 786.
1281. Boykin v. Alabama, 395 U.S. 243 (1969).
1282. United States v. Johnson, 488 F.2d 1206, 1210 (1st Cir. 1973).
1283. Id. (guilty plea to conspiracy to possess narcotics held not to waive privilege 

as to possession); cf. note 1273 supra and accompanying text.

A state grant of transactional immunity confers only use and 
derivative use immunity at the federal level.1276 In United States v. 
McDaniel™77 the Eighth Circuit held that a federal prosecutor who 
has knowledge of testimony given under a state grant of immunity 
bears a heavy burden of proving that the testimony had no effect 
whatever on the strategy, planning, or plea bargaining in the sub
sequent federal prosecution.1278 In United States c. First Western 
State Bank12™ the same circuit found that the federal prosecutor 
had met this burden when he introduced testimony at a pretrial 
hearing that federal authorities had no knowledge of the compelled 
testimony and submitted Federal Bureau of Investigation reports and 
federal grand jury transcripts as independent sources of evidence.1280

The privilege guaranteed by the fifth amendment may be waived.1281 
When a witness voluntarily testifies to certain facts, he may not refuse 
to testify about the details.1282 By offering a guilty plea, a defendant 
waives the privilege not to testify about that particular crime.1283 
Waiver is limited, however. A waiver will not be effective unless 
the defendant has been apprised of his rights and the consequences 
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of waiver.1284 In most situations, a waiver applies only to the 
immediate proceedings.1285

1284. See id. at 1210-11 (defendant not aware that waiver by guilty plea might 
apply to subsequent testimony); United States v. Blanchard, 487 F.2d 1398 (4th Cir. 
1973) (No. 73-1476, at 3) (unpublished opinion) (per curiam) (if defendant is 
aware of likelihood of waiver, no specific warning need to be given). On collateral 
attack, the record need not show affirmatively that a waiver of the privilege 
preceded the guilty plea. Lockett v. Henderson, 484 F.2d 62, 63-64 (5th Cir. 1973), 
cert, denied, 415 U.S. 933 (1974).

1285. United States v. Burch, 490 F.2d 1300, 1303 (8th Cir.), cert, denied, 416 
U.S. 990 (1974) (statement to state policeman did not waive privilege in later 
federal trial). The circuits disagree whether the privilege can be invoked at trial by 
a witness who waived his privilege before a grand jury. Compare United States v. 
Johnson, 488 F.2d 1206, 1210 (1st Cir. 1973) (testimony to grand jury does not 
waive privilege at trial) with Ellis v. United States, 416 F.2d 791, 805 (D.C. Cir. 
1969) (testimony to grand jury waives privilege at trial). Although not deciding 
the question, the Second Circuit has indicated approval of the Ellis rule. United 
States v. LaSorsa, 480 F.2d 522, 530 n.9 (2d Cir.), cert, denied, 414 U.S. 855 (1973).

1286. Griffin v. California, 380 U.S. 609 (1965). Unless the comment appears 
deliberate or improperly motivated, however, the error is likely to be found harmless. 
See United States v. Hawk, 497 F.2d 365, 370 (9th Cir. 1974), cert, denied, 43 
U.S.L.W. 3209 (U.S. Oct. 15, 1974); Haberstroh v. Montayne, 493 F.2d 483, 485 
(2d Cir. 1974) (cautionary instruction given). Comments by judges on the defen
dant’s failure to testify are similarly treated. Cf. United States v. Polizzi, 500 F.2d 
856, 891 (9th Cir. 1974) (judge’s statement that a question could be decided if 
appellants took the stand held harmless error); United States v. Shultz, 482 F.2d 
1179, 1183 (6th Cir. 1973) (harmless error in judge’s instructions).

1287. See United States v. Aldrich, 484 F.2d 655, 659-60 (7th Cir. 1973) (no 
evidence to contradict amount of money Government claimed involved in securities 
fraud); United States v. Hodges, 480 F.2d 229, 234 (10th Cir. 1973) (no evidence 
to rebut government tape recordings). The Fourth Circuit held that the prosecutor’s 
characterization of government evidence as “uncontradicted, undenied, and unrefuted” 
was not error but stated that “undenied” approached the very edge of the precipice. 
United States v. Williams, 479 F.2d 1138, 1140-41 (4th Cir. 1973), cert, denied, 415 
U.S. 991 (1974).

1288. Agnellino v. New Jersey, 493 F.2d 714, 716-25 (3d Cir. 1974) (Hunter, J.) 
(silence after Miranda warning); id. at 728 (Seitz, C.J., concurring); id. at 729 (Weis, 
J., concurring). However, silence can seldom be used to impeach. See United States 
v. Ghiz, 491 F.2d 599, 600 (4th Cir. 1974) (per curiam) (invocation of Miranda 
rights during questioning concerning stolen tractor); cf. United States v. King, 485 
F.2d 353, 360 (10th Cir. 1973) (harmless error when prosecutor mentioned that de
fendant requested lawyer when arrested).

1289. United States v. Anderson, 498 F.2d 1038, 1042-44 (D.C. Cir. 1974).
1290. Id. at 1047-53 (Wilkey, J., dissenting).

Although the privilege may not be diluted by prosecutorial com
ment on the defendant’s failure to testify,1286 a prosecutor may com
ment that the government’s evidence is uncontradicted.1287 In three 
separate opinions a Third Circuit panel permitted the police to 
testify about the prior silence of a defendant who took the stand at 
trial and who gave testimony that seemed clearly inconsistent with 
his prior silence.1288 A majority of a District of Columbia Circuit 
panel disagreed with the Third Circuit and held testimony about 
the prior silence of an accused inadmissible1289 over a strong dissent 
by Judge Wilkey.1290
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The privilege against self-incrimination has several procedural 
impacts. When a defendant wishes to testify about only one of 
two unrelated charges, severance is mandatory.1291 However, sev
erance of related charges is in the court’s discretion unless the de
fendant shows that prejudice sufficient to outweigh the benefits of 
judicial economy will result from a single trial.1292 The privilege 
also precludes the imposition of any rule requiring the defendant 
to testify prior to any other defense witness because such a rule 
would restrict the defendant’s ability to determine whether his tes
timony is necessary for his defense.1293

1291. See United States v. Williamson, 482 F.2d 508, 512 (5th Cir. 1973) (de
fendant charged with distributing amphetamines and resisting arrest).

1292. See id.
1293. Id.; see United States v. Black, 480 F.2d 504, 508 (6th Cir. 1973).
1294. See United States v. Tankersly, 492 F.2d 962, 967 (7th Cir. 1974) (registra

tion of Molotov cocktails is not violative of fifth amendment); United States v. Ray, 
488 F.2d 15, 19 (10th Cir. 1973) (per curiam) (tagging game birds not per se 
incriminating); United States v. Smith, 484 F.2d 8, 10 (10th Cir. 1974) (per curiam) 
(W-4 form offered in nonaccusatorial setting); United States v. Twenty “Dealer’s 
Choice” Machines, 483 F.2d 474, 476 (4th Cir. 1973) (No. 72-1976, at 7) 
(mechanical poker machines neither inherently suspect nor universally illegal; require
ment of registration does not violate fifth amendment); Lauchli v. United States, 481 
F.2d 408, 411-13 (7th Cir.) (per curiam), cert, denied, 414 U.S. 1065 (1973) (re
cording of firearms transfer not aimed exclusively at suspect class; disclosure would not 
automatically incriminate).

The Ninth Circuit has held that except in extraordinary circumstances a sub
stantive defense based upon the privilege against self-incrimination is waived unless 
timely asserted. United States v. Petrucci, 486 F.2d 329, 332-33 (9th Cir. 1973), 
cert, denied, 416 U.S. 937 (1974).

A recent en banc decision of the Ninth Circuit considered the question of when a 
gambler seeking to avoid making incriminating statements on his tax return 
should claim the privilege. See Garner v. United States, 401 F.2d 228 (9th Cir. 1974), 
cert, denied, 416 U.S. 935 (1974). The seven member majority concluded that the 
gambler can and must claim the privilege on the income tax return, not at a later 
trial. Id. at 240. The majority pointed out that if the privilege is claimed on the 
return, the Government can decide then whether to grant immunity in exchange for 
the information. Id. at 238. It is difficult to see how the Government was prejudiced 
by the defendant’s action, however. The majority assumed that immunity would have 
been necessary to obtain the information if the gambler had claimed the privilege on 
the return. Thus, the government’s action would not have differed from its action 
in the case. The stronger argument is that unless the defendants are required to claim 
the privilege when they make incriminating statements, there is no guarantee that 
the statements are the result of coercion rather than inadvertence. But see id. at 
255-57 (Koelsch, J., dissenting) (all statements made on an income tax return are 
made under compulsion).

The law governing the use of the privilege as a substantive defense 
is confused and inconsistent. The general rule appears to be that 
the fifth amendment cannot be used to justify a failure to disclose 
information that registration or tax laws require to be disclosed unless 
the statute in question is directed against a small group of persons 
whose activities are inherently suspect and the disclosure probably 
will result in incrimination under state or federal law.1294 In applying 
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this principle courts have reached inconsistent results; one circuit 
has permitted an individual to refuse to answer a tax question that 
would reveal illegal income1295 while another has required an in
dividual to place his name and address on an illegally killed and 
possessed migratory waterfowl.1296

1295. United States v. Daly, 481 F.2d 28, 30 (8th Cir.) (per curiam), cert, denied, 
414 U.S. 1064 (1973).

1296. United States v. Ray, 488 F.2d 15, 19 (10th Cir. 1973) (per curiam).
1297. See McCormick § 245, at 581.
1298. See id. § 245.
1299. See Park v. Huff, 493 F.2d 923, 927 (5th Cir. 1974); Proposed Fed. R. Evid. 

801(c) (Supreme Court Draft Nov. 1973); McCormick § 246, at 584. Clear implica
tions inherent in the literal assertions of a statement are also hearsay where the trust
worthiness of the implications can be established only by testing the declarant’s 
sincerity, memory, and perception. In Park v. Huff the witness testified that he was 
hired to murder a local prosecutor and that he was told Park would have “some
thing done” to him if he refused. 493 F.2d at 925-26. Since the statement clearly 
implied that Park had ordered the murder, the sincerity, memory, and perception of 
the declarant had to be tested. Id. at 927-28; accord, United States v. Pacelli, 491 
F.2d 1108, 1116 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 
1974) (statements of defendant’s family and friends that killing was performed ineptly 
implied that defendant was involved).

1300. See McCormick § 249; e.g., Anderson v. United States, 417 U.S. 211, 219-20 
(1974) (defendant’s prior testimony introduced only to establish that certain state
ments were made and thus to lay a foundation for perjury charge); United States v. 
Hatcher, 496 F.2d 529, 530 (9th Cir. 1974) (per curiam) (statement by car owner 
giving appellant permission to sleep in owner’s car admissible to show lack of per
mission to take car); United States v. Frank, 494 F.2d 145, 155 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (statement admissible to prove code
fendant’s knowledge of fraud); United States v. D’Amato, 493 F.2d 359, 363-64 (2d 
Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (statements con
cerning price of heroin admissible under verbal act theory to explain declarant’s 
actions prior to heroin sale and to establish fact of conspiracy); United States 
v. Carter, 491 F.2d 625, 627-30 (5th Cir. 1974) (statements admissible to indicate 
lack of knowledge that car was stolen); United States v. Medansky, 486 F.2d

HEARSAY

If the adversary process is to work at its best, testimony ideally 
should be given under oath, should be subject to the rigors of cross- 
examination, and should be given in open court so that the judge 
and jury can observe the demeanor of the witness.1297 To ensure 
the trustworthiness of the testimony, the common law has developed 
a general rule excluding as hearsay testimony not subject to these 
three conditions.1298 Hearsay generally is defined as a statement 
made out of the courtroom that is offered in evidence to prove the 
truth of the matter asserted in the statement.1299 1300 Not every out-of- 
court statement is hearsay, however. If a statement is offered for 
a purpose other than to prove the truth of the matter asserted therein, 
the reliability of the declarant is immaterial, and the statement is 
not hearsay.1390
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The traditional hearsay rule permits the use of prior inconsistent 
statements only to impeach the witness, not to prove the truth of 
the matter asserted, regardless of the circumstances under which the 
statements originally were made.1301 The Proposed Federal Rules of 
Evidence would permit the use of prior inconsistent statements as 
substantive evidence when the declarant testifies at trial and is sub
ject to cross-examination.1302 Because Congress has not adopted the 
new rule, however, most courts have continued to apply the more 
restrictive principle. In United States v. Lester1303 after two de
fendants denied during trial that Lester, a codefendant, had helped 
operate a still, the Government was allowed to introduce a Treasury 

807, 814 (7th Cir. 1973), cert, denied, 415 U.S. 989 (1974) (memorandum ad
missible to show decision of insurance company to pay claim, not to prove that 
attorney inflated claims); United States v. Porter, 482 F.2d 933, 934 & n.5 (5th Cir.
1973) (per curiam) (statement of woman that she was appellant’s wife used to 
establish husband’s residency and consequent constructive possession of still). Because 
the rules of evidence do not operate with full force during preliminary proceedings 
where the ultimate question of guilt or innocence is not at stake, hearsay may be 
admissible at these proceedings. See United States v. Matlock, 415 U.S. 164, 173-75 
(1974) (suppression hearing); Costello v. United States, 350 U.S. 359, 363 (1956) 
(indictment by grand jury); United States v. Newcomb, 488 F.2d 190, 192 (5th Cir.
1974) (per curiam) (indictment by grand jury); United States v. Powers, 482 F.2d 
941, 943 (8th Cir. 1973) (indictment by grand jury); cf. United States v. Gregorio, 
497 F.2d 1253, 1256 (4th Cir. 1974) (objection to indictment based on hearsay 
waived). A rule has developed in the Second Circuit, however, barring the use of 
hearsay statements where the grand jury is misled into thinking it is hearing an eye
witness account. See United States v. Ramirez, 482 F.2d 807, 811 (2d Cir. 1973). 
The Second Circuit also has warned against the unnecessary use of hearsay testimony 
before the grand jury where a witness who could give a first-hand account is available 
to testify. See id. at 811 & n.3.

1301. See, e.g., United States v. Lemon, 497 F.2d 854, 856-58 (10th Cir. 1974); 
United States v. Lester, 491 F.2d 680, 681-82 (6th Cir. 1974); United States v. 
Wright, 489 F.2d 1181, 1187 & n.5 (D.C. Cir. 1973); United States v. Davis, 487 
F.2d 112, 123 (5th Cir. 1973).

In certain circumstances prior inconsistent statements may be used as substantive 
evidence. They will be admissible, for example, if the declarant admits the truth 
of the prior statement. See United States v. Davis, supra at 123-24. The hearsay 
dangers no longer are present when the statement is adopted under oath and is sub
ject to cross-examination. Id. A prior false exculpatory statement made by a defendant 
is admissible substantively as an indication of guilt. See United States v. Merrill, 484 
F.2d 168, 170 (8th Cir.) (per curiam), cert, denied, 414 U.S. 1077 (1973); United 
States v. Matousek, 483 F.2d 286, 287 (8th Cir. 1973) (per curiam).

Like prior inconsistent statements, prior consistent statements traditionally are con
sidered hearsay and are not admissible as substantive evidence. See McCormick § 
251, at 604. Prior consistent statements sometimes may be used, however, to re
habilitate a witness’s credibility after it has been attacked. See United States v. Smith, 
490 F.2d 789, 792 (D.C. Cir. 1974) (per curiam) (exculpatory statement made after 
arrest).

1302. See Proposed Fed. R. Evid. 801(d)(1) (Supreme Court Draft Nov. 1972). 
The proposed rule is based on the theory that cross-examination at trial compensates 
for the lack of cross-examination when the statement was originally made. See 
McCormick § 251, at 601-02.

1303. 491 F.2d 680 (6th Cir. 1974).
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agent’s testimony that the defendants had told him shortly after 
their arrest that Lester had, in fact, worked on the still.1304 The trial 
udge neglected to instruct the jury that the agent’s testimony could 
ie used only to impeach the defendant’s credibility, and on appeal 
the Government invited the Sixth Circuit to adopt the approach of 
the Proposed Federal Rules of Evidence and to admit the testimony 
as substantive evidence.1305 The court refused to sustain a conviction 
based on the repetition of a statement made out of court, not under 
oath, and not subject to confrontation or cross-examination.1306

1304. Id. at 680-81.
1305. Id. at 681.
1306. See id.
1307. 492 F.2d 449 (4th Cir. 1974).
1308. Id. at 450.
1309. Id.
1310. See United States v. Cunningham, 446 F.2d 194, 197-98 (2d Cir.), cert, 

denied, 404 U.S. 950 (1971).
1311. 492 F.2d at 451-52.
1312. See United States v. Turner, 487 F.2d 1399 (4th Cir. 1974) (No. 72-2035, 

at 4) (unpublished opinion) (per curiam). Pretrial identifications are admitted be
cause in-court identifications are less satisfactory than those made under less 
suggestive conditions at a time less remote from the crime. See id.; McCormick 
§ 251, at 603.

1313. 496 F.2d 57 (2d Cir. 1974).
1314. Id. at 68.

The Fourth Circuit apparently has come closest to endorsing the 
use of prior inconsistent statements as substantive evidence. In 
United States v. Payne1307 a government witness, who previously 
had pled guilty to the same indictment under which his cohorts 
were being tried, suffered a sudden loss of memory on the stand.1308 
A government agent then testified that he had taken a written state
ment from the witness well before the trial, and the court admitted 
the prior statement as substantive evidence.1309 Analogizing to the 
rule in the Second Circuit that prior inconsistent statements made 
at a previous hearing or before a grand jury are substantively ad
missible,1310 the Fourth Circuit found the witness’s statement to be 
reliable because the witness had failed to contradict the testimony 
given about the statement at the time he entered a guilty plea.1311

Out-of-court identifications also may present hearsay problems, but 
as long as the witness testifies at trial subject to cross-examination, 
a prior identification normally will be admissible as substantive ev
idence.1312 In United States v. Jenkins1313 the Second Circuit refused 
to extend its liberal rule on admission of pretrial identifications to 
admit evidence of a witness’s failure to identify one defendant. Five 
days after a bank robbery, a witness failed to identify appellant’s 
photograph in a police display.1314 At trial, the witness said he could 



512 The Georgetown Law Journal [Vol. 63:331

not recall which photographs he had selected. The appellant wanted 
to introduce the testimony of the agent who had displayed the photo
graphs and who recalled the witness’s nonidentification of the ap
pellant and his identification of a codefendant.1315 The Second 
Circuit refused to sanction the introduction of this hearsay evidence 
because the earlier identification was not made under oath, was not 
subject to cross-examination and, most importantly, was not adopted 
by the witness at trial.1316

1315. Id.
1316. Id. at 69. The court distinguished Chambers v. Mississippi on the grounds 

that the exculpatory evidence offered in Jenkins lacked extrinsic assurances of relia
bility, which were present in Chambers. Id. at 69-70; see 410 U.S. 284, 302 (1973) 
(exclusion of reliable exculpatory evidence as hearsay plus restrictions on cross-exami
nation violate due process). At the same time, the court sustained the admission of 
prior identifications of the appellant made by another witness. 496 F.2d at 74.

1317. See McCormick § 276, at 670.
1318. See id. § 253, at 608; Proposed Fed. R. Evid. 803, 804 (Supreme Court 

Draft Nov. 1972).
1319. See McCormick § 253, at 608-13; Circuits Note: 1972-1973 Term 580 

nn.1300-05.
1320. See McCormick § 256, at 616-22. For example, in criminal prosecutions 

testimony taken at a preliminary hearing may be admitted when a witness is un
available at trial. United States v. Lynch, 499 F.2d 1011, 1023 (D.C. Cir. 1974); cf. 
United States v. Merrill, 484 F.2d 168, 170 (8th Cir.) (per curiam), cert, denied, 414 
U.S. 1077 (1973) (testimony taken at removal hearing).

EXCEPTIONS TO THE HEARSAY RULE

Courts have fashioned exceptions to the hearsay rule where in
herent guarantees of trustworthiness and a strong need for the 
evidence justify the admission of hearsay statements.1317 The ex
ceptions usually are divided into two categories: exceptions applicable 
only when the declarant is unavailable, and exceptions applicable 
without regard to the availability of the declarant.1318 Courts have 
defined “unavailability” to include death, absence from the jurisdic
tion and inability to compel attendance of the witness, physical or 
mental disability, failure of memory, assertion of testimonial privilege, 
and refusal to testify.1319

Exceptions Requiring Unavailability. When a witness is un
available, testimony given by him at a prior judicial proceeding may 
be admitted at a later proceeding if the parties and issues are the 
same at both proceedings and the party against whom the testimony 
is offered was afforded an opportunity to cross-examine the witness 
at the first proceeding.1320 To use the prior testimony of a missing 
prosecution witness, the Government must show that it has searched 
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for the witness in good faith and with reasonable diligence.1321 In 
United States v. Lynch1322 the District of Columbia Circuit defined 
reasonable diligence as a search “equally as vigorous as that which 
the government would undertake to find a critical witness if it has no 
preliminary testimony to rely upon in the event of ‘unavailability.’ ”1323

1321. See Barber v. Page, 390 U.S. 719, 724-25 (1968) (prosecution failed to make 
any effort to obtain presence of witness, who was incarcerated in federal prison in 
another state; use of witness’s testimony from preliminary hearing found violative of 
confrontation clause).

1322. 499 F.2d 1011 (D.C. Cir. 1974).
1323. Id. at 1023. The court, finding the government’s efforts to locate a crucial 

witness insufficient, held erroneous the admission of her preliminary hearing testimony 
on unavailability grounds. Police officers had checked the declarant’s apartment, had 
issued a subpoena for her, and had patrolled the streets of her neighborhood but 
had not checked area hospitals, the morgue, other police stations, or the witness’s 
employer. Id. at 1023-24. In fact, the witness was evading the police. Id. at 1023. 
The court, however, was unwilling “to equate ‘unavailability’ with ‘evasiveness.’ ” Id. 
at 1024.

1324. See United States v. Thompkins, 487 F.2d 146, 149 (8th Cir. 1973) (dying 
declaration requires belief that death is imminent and certain); United States v. 
Lemonakis, 485 F.2d 941, 956 & n.24 (D.C. Cir. 1973), cert, denied, 415 U.S. 989 
(1974) (suicide note written six days before death not dying declaration).

1325. See McCormick § 277, at 670.
1326. See United States v. Matlock, 415 U.S. 164, 176-77 (1974); United States v. 

Lemonakis, 485 F.2d 941, 956 n.24 (D.C. Cir. 1973), cert, denied, 415 U.S. 989 
(1974); Circuits Note: 1972-1973 Term 581 & nn.1313-14.

1327. United States v. Carmichael, 489 F.2d 983, 986 (7th Cir. 1973).
1328. United States v. Matlock, 415 U.S. 164, 176-77 (1974).
1329. See United States v. Leonard, 494 F.2d 955, 968 (D.C. Cir. 1974) (state

ment by codefendant during beating and murder); United States v. Poitra, 486 F.2d 
46, 47 (8th Cir. 1973) (per curiam) (statement bv robbery victim immediately after 
crime); United States v. Merrill, 484 F.2d 168, 171 (8th Cir.) (per curiam), cert, 
denied, 414 U.S. 1077 (1973) (statement made one-half hour after man beaten, 

Dying declarations made by a declarant who apparently had given 
up hope of recovery and had felt certain that death was near also 
are admissible as an exception to the hearsay rule.1324 Although 
statements against an unavailable declarant’s proprietary or pecuniary 
interests are admissible,1325 declarations against penal interests, while 
arguably of equal reliability, generally have not been admitted by 
federal courts.1326 Declarations against penal interest have been 
considered reliable enough, however, to support an affidavit for an 
arrest warrant1327 and to be admitted at a suppression hearing.1328

Exceptions not Requiring Unavailability. For a majority of
hearsay exceptions, the presence or absence of the declarant at trial 
is insignificant because the circumstances under which the statement 
was made guarantee reliability. For example, many courts admit 
spontaneous declarations, such as excited utterances, made under 
circumstances rendering reflective thought, fabrication, or inaccurate 
memory unlikely.1329
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Declarations expressing a declarant’s state of mind at the time 
he made the declaration are admissible if that state of mind is re
levant to the inquiry.1330 In United States v. Brown1331 the District 
of Columbia Circuit held that the lower court had erred in permit
ting the wife of a murder victim to testify that the victim had told 
her that he feared the defendant was going to kill him.1332 The 
evidence was irrelevant because the victim’s state of mind was not 
at issue,1333 and its admission was highly prejudicial to the defendant 
because it permitted the jury to infer from the deceased’s state of mind 
the future conduct of the defendant.1334 The court suggested that 
admissibility of hearsay evidence of a declarant’s state of mind should 
be determined by balancing the likelihood of prejudice against both 
the need for the evidence and the effectiveness of a limiting instruc
tion to the jury.1335

gagged, and robbed); cf. United States v. Pacquet, 484 F.2d 208, 211 (5th Cir. 1973) 
(informant’s statements to defendant in counterfeiting transaction part of the res 
gestae).

1330. See United States v. Shepard, 290 U.S. 96, 104 (1933); Mutual Life Ins. Co. 
v. Hillmon, 145 U.S. 285, 295 (1892); United States v. Brown, 490 F.2d 758, 762 
(D.C. Cir. 1973); McCormick §§ 294-96, at 694-704.

1331. 490 F.2d 758 (D.C. Cir. 1973).
1332. Id. at 762 (defendant’s conviction not reversed because other evidence of 

guilt existed). The Government recognized that references to Brown’s future conduct 
in the wife’s hearsay testimony were not probative of Brown’s guilt and offered to 
delete them, but the trial court refused. Id.

1333. Id. at 780.
1334. Id. at 781.
1335. Id. at 773-78. The trial court had denied defense counsel’s request for a 

limiting instruction at the time of the testimony but had given the limiting instruction 
at the close of the trial. Id. at 762. Courts have recognized the limited utility of 
cautionary jury instructions, especially in cases like Brown, where the jury is likely to 
consider the victim’s statement as proof of the defendant’s conduct. Id. at 778 & 
n.71; see United States v. Shepard, 290 U.S. 96, 104 (1933). See generally Bruton v. 
United States, 391 U.S. 123, 129 (1967).

1336. United States v. Davis, 487 F.2d 112, 122-23 (5th Cir. 1973); see McCormick 
§ 299, at 712.

1337. McCormick § 262; see United States v. Matlock, 415 U.S. 164, 172 (1974) 
(out-of-court admissions surmount all hearsay objections); cf. United States v. Pacelli, 
491 F.2d 1108, 1115-17 (2d Cir.), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 
1974) (no admission because declarants could not be considered agents and had no 
authority to speak on behalf of appellant); United States v. Nakaladski, 481 F.2d 289, 
300-01 & n.10 (5th Cir.), cert, denied, 414 U.S. 1064 (1973) (no admission because 
witness merely related appellant’s own statements and actions); United States v. 

Under another exception, a recorded recollection of an event 
made at or near the time of the occurrence is admissible if the 
witness had firsthand knowledge of the event recorded and if he 
testifies that although he has no present memory of the event, he 
remembers that the recorded recollection was accurate when it was 
made.1336 Further, admissions made or adopted by a party-opponent 
are regularly admitted as substantive evidence.1337
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Records of regularly conducted business activity are admissible 
under another well-established hearsay exception not requiring un
availability.1338 A party seeking to introduce hearsay evidence under 
the business records exception must establish as the foundation for 
admission the origin and authenticity of the records.1339 In United 
States v. Blake1340 the Fifth Circuit held that the trial court’s admis
sion of records of long distance telephone calls was erroneous be
cause no one with personal knowledge of their preparation had 
testified at trial.1341 However, in United States v. Ream1342 the court 

Coppola, 479 F.2d 1153, 1162 (10th Cir. 1973) (statement must be adopted before 
it can be considered an admission). In United States v. Lemonakis the appellant 
objected to the admission of a tape recording of a conversation between himself and 
an informant who had been given immunity in a burglary investigation. 485 F.2d 
941, 945-47 (D.C. Cir. 1973), cert, denied, 415 U.S. 989 (1974). Appellant’s side of 
the conversation clearly was admissible as an admission, and the court upheld the 
admission of the informant’s words as necessary to make the appellant’s responses 
recognizable as admissions. Id. at 947.

1338. See, e.g., United States v. Parker, 491 F.2d 517, 521 (8th Cir. 1973), cert, 
denied, 416 U.S. 989 (1974) (chemist’s analysis of heroin); United States v. Blake, 488 
F.2d 101, 105 (5th Cir. 1973) (records of telephone calls); United States v. Medan- 
sky, 486 F.2d 807, 814 (7th Cir. 1973), cert, denied, 415 U.S. 989 (1974) (memoran
dum on insurance claim); United States v. Merrill, 484 F.2d 168, 171 (8th Cir.) (per 
curiam), cert, denied, 414 U.S. 1077 (1973) (motel registration card). This ex
ception is codified in the Business Records Act. 28 U.S.C. § 1732 (1970). The 
records are considered trustworthy because they are frequently checked, because in 
practice regular entries are comparatively accurate, and because many business activi
ties function in reliance on them. See United States v. Ream, 491 F.2d 1243, 1248 
(5th Cir. 1974); United States v. Blake, 488 F.2d 101, 105 (5th Cir. 1973); McCormick 
§ 308, at 720.

1339. See United States v. Ream, 491 F.2d 1243, 1247 (5th Cir. 1974) (selective 
service records); United States v. Blake, 488 F.2d 101, 105 (5th Cir. 1973) (telephone 
company records); United States v. Merrill, 484 F.2d 168, 171 (8th Cir.) (per curiam), 
cert, denied, 414 U.S. 1077 (1973) (motel registration card admissible upon motel 
manager’s testimony); McCormick § 312, at 729-30. If the proponent establishes 
that a reproduction of records was made in the regular course of business and 
makes the original reproduction available for inspection, he may not have to show 
that enlargements of the reproductions also were made in the regular course of business. 
United States v. Saputski, 496 F.2d 140, 141-42 (9th Cir. 1974) (enlargements of 
microfilmed bank checks); see Business Records Act, 28 U.S.C. 1732(b) (1970) 
(introduction of reproductions of records).

Similar rules govern the admissibility of evidence of the absence of entries in business 
records when that evidence is offered to show that an event or transaction did not take 
place. See United States v. Cruz, 492 F.2d 217, 220 (2d Cir.), cert, denied, 
417 U.S. 935 (1974) (Bureau of Alcohol and Firearms certificate of nonregistration of 
Molotov cocktail); United States v. Dota, 482 F.2d 1005, 1007 (10th Cir.), cert, 
denied, 414 U.S. 1071 (1973) (certificate that trade name not filed); McCormick 
§ 304, at 717.

1340. 488 F.2d 101 (5th Cir. 1973).
1341. Id. at 105. The records were prepared and kept by a Washington, D.C., 

telephone company, but the manager of an Alabama telephone system presented the 
records at trial. He could not establish the foundation for the admission of the Wash
ington, D.C., records, even though the records were similar to those prepared in his 
own office. Id.

1342. 491 F.2d 1243 (5th Cir. 1974).
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permitted the executive secretary of one draft board to lay the 
foundation for the admission of records from another draft board 
because the recordkeeping requirements of the selective service 
system are uniform.1343

1343. Id. at 1246-47.
1344. 28 U.S.C. § 1732(a) (1970).
1345. See United States v. Jones, 491 F.2d 526, 528 (8th Cir. 1973), cert, denied, 

417 U.S. 970 (1974); United States v. Parker, 491 F.2d 517, 521 (8th Cir. 1973), 
cert, denied, 416 U.S. 517 (1974); United States v. Thompkins, 487 F.2d 146, 151 
(8th Cir. 1973).

1346. 487 F.2d 146 (8th Cir. 1973).
1347. Id. at 148-49. The defendant, charged with the possession of a stolen 

check and forgery7, argued that the assertions contained in the disclaimer could not be 
used to prove that he lacked authority to possess the check. Id. at 149.

1348. Id. at 151-52. But see United States v. Hart, 498 F.2d 1398 (4th Cir. 1974) 
(No. 73-2255, at 4) (unpublished opinion) (per curiam) (submission of 28 lost check 
forms by claimants on appellant’s mail route admissible as inherently trustworthy). 
The Thompkins court analogized to the hearsay problems encountered in admitting 
statements in police investigation reports. 487 F.2d at 151; see McCormick § 310, 
at 727.

1349. 487 F.2d at 150-52.
1350. Id. at 149. The claimant had died before the trial, and the Government un

successfully attempted to establish the lost check form as a dying declaration. Id. at 
150. Ultimately, the admission of the form was held harmless error because the 
Government did not have to prove lack of authority to cash the check, and, in any 
event, the testimony of claimant’s wife, who handled her sick husband’s finances, fully 
established the defendant’s lack of authority. Id. at 152-53.

The federal Business Records Act modified the common law on 
the admissibility of business records to provide that the recorder’s 
lack of personal knowledge of the matters recorded affects only the 
weight of the evidence, not its admissibility.1344 To prevent the use 
of this provision to support the admission of double hearsay, how
ever, courts have required that any assertions of third parties re
corded must either have been made under a business duty or be 
admissible under another exception to the hearsay rule.1345 At issue 
in United States v. Thompkins4™' was the admissibility under the 
business records exception of a Treasury Department lost check 
form containing a disclaimer by the intended payee that he had 
not participated in the proceeds of the check.1347 The court concluded 
that while the form could properly be admitted under the business 
records exception to prove that the intended payee had filed a lost 
check claim, the form could not be used to prove the truth of the 
assertion in the form that the payee had not participated in the 
proceeds.1348 The claimant had no business duty to report a lost 
check,1349 and his statement did not qualify under any other exception 
to the hearsay rule.1350

Under the declaration of coconspirators exception, any declaration 
made by a coconspirator in furtherance of the conspiracy and during 



1974] Circuits Note: Criminal 517

the life of the conspiracy is admissible against all the conspirators.1351 
Although the two requirements are distinct, they invariably are dis
cussed together. Courts spend little time with the requirement that 
the hearsay statement have been made in furtherance of the con
spiracy’s goals;1352 the critical determination usually is whether the 
statement was made during the life of the conspiracy.1353

1351. See Anderson v. United States, 417 U.S. 211, 218 (1974); Lutwak v. United 
States, 344 U.S. 604, 617 (1953); Krulewitch v. United States, 336 U.S. 440, 443 
(1949); United States v. Cullen, 499 F.2d 545, 548 (9th Cir. 1974); United States v. 
Jones, 494 F.2d 1007, 1026 (D.C. Cir. 1974); United States v. Overshon, 494 F.2d 
894, 896 (8th Cir. 1974). The admission of coconspirators’ statements usually is 
justified on the theory that the admissions of coconspirators, acting as agents of one 
another, are attributable to each conspirator. See Anderson v. United States, supra 
at 218-19 & n.6; United States v. Wright, 491 F.2d 942, 947 (6th Cir. 1974); United 
States v. Rodríguez, 491 F.2d 663, 664 (3d Cir. 1974); United States v. Lucido, 486 
F.2d 868, 869 (6th Cir. 1973); McCormick § 767, at 1163-66.

A formal charge of conspiracy in the indictment is not a prerequisite to the 
application of the coconspirator exception; if sufficient proof of concert of action 
exists to indicate that the individuals were engaged in a joint venture, the exception will 
apply. See United States v. Randall, 491 F.2d 1317, 1319 (9th Cir. 1974); United 
States v. Perna, 491 F.2d 253, 255 (6th Cir.), cert, denied, 417 U.S. 934 (1974); 
United States v. Everidge, 488 F.2d 1, 3 (9th Cir. 1973); McCormick § 267, at 646.

1352. In United States v. Overshon the court stated that the furtherance require
ment would be broadly construed when the statement was related to the conspiracy 
and made during its pendency. 494 F.2d 894, 899 (8th Cir. 1974); see United 
States v. Hutchinson, 488 F.2d 484, 491 (8th Cir. 1973); McCormick § 267, at 645.

1353. See Anderson v. United States, 417 U.S. 211, 219 (1974); United States v. 
Frank, 494 F.2d 145, 155-56 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. 
Oct. 15, 1974); United States v. Pacelli, 491 F.2d 1108, 1115 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. Coppola, 479 F.2d 
1153, 1162 (10th Cir. 1973). The Government need not specify the precise time and 
date of the conspiracy’s beginning and end to establish a life for the conspiracy. See 
United States v. Ledesma, 499 F.2d 36, 42 (9th Cir. 1974) (conversations occurred 
three days before date cited in indictment as beginning of conspiracy). Hearsay 
statements are admissible against a conspirator even if he joined the conspiracy after 
the statements were made. See United States v. Overshon, 494 F.2d 894, 896 (8th 
Cir. 1974); United States v. Martinez, 481 F.2d 214, 221 (5th Cir. 1973), cert, denied, 
415 U.S. 931 (1974).

1354. See, e.g., United States v. Cirillo, 499 F.2d 872, 883-84 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3331 (U.S. Dec. 10, 1974); United States v. Zane, 495 
F.2d 683, 692 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3239 (U.S. Oct. 22, 1974); 
United States v. Hutchinson, 488 F.2d 484, 491 (8th Cir. 1973); United States v. 
Heckman, 479 F.2d 726, 732 (3d Cir. 1973).

1355. See, e.g., United States v. Cirillo, 499 F.2d 872, 883 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3331 (U.S. Dec. 10, 1974); United States v. D’Amato, 493 F.2d 
359, 364 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United 
States v. Randall, 491 F.2d 1317, 1319 (9th Cir. 1974).

Even if these two requirements are met, a coconspirator’s declara
tion may not be considered by the jury unless the existence of the 
conspiracy and the defendant’s connection with it are established 
by independent evidence.1354 However, the Government does not 
face great difficulty in satisfying this burden. The Government need 
only establish the existence of the conspiracy by a fair preponderance 
of the evidence.1355 Further, only slight evidence is needed to con
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nect the declarant and the defendant with the conspiracy.1350 Usually, 
courts admit statements of coconspirators conditionally with a 
cautionary instruction to the jury that the statements cannot be 
considered until a conspiracy and the defendant’s connection with it 
have been established by independent proof.1356 1357

1356. See United States v. De Lazo, 497 F.2d 1168, 1170 (3d Cir. 1974); United 
States v. Overshon, 494 F.2d 894, 896 (8th Cir. 1974); United States v. Nunez, 483 
F.2d 453, 460 (9th Cir.), cert, denied, 414 U.S. 1076 (1973). Because of the nature 
of conspiracy, the Government frequently relies on circumstantial evidence to estab
lish both conspiracy and connection with it. See, e.g., United States v. Cullen, 499 
F.2d 545, 547-48 (9th Cir. 1974); United States v. Overshon, supra at 895-96; United 
States v. Randall, 491 F.2d 1317, 1319 (9th Cir. 1974); United States v. Perez, 489 
F.2d 51, 61 (5th Cir. 1973), cert, denied, 417 U.S. 945 (1974); United States v. 
Ellsworth, 481 F.2d 864, 872 (9th Cir. 1973). The Government should not be allowed 
to establish the conspiracy and the defendant’s connection with it through the use 
of hearsay evidence. United States v. Cirillo, 499 F.2d 872, 884 (2d Cir. 1974), 
cert, denied, 43 U.S.L.W. 3331 (U.S. Dec. 10, 1974). Compare id. with United 
States v. D’Amato, 493 F.2d 359, 363 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 
(U.S. Oct. 15, 1974) (nonhearsay verbal acts used to supply independent evidence) and 
United States v. Manfredi, 488 F.2d 588, 596 (2d Cir. 1973), cert, denied, 417 U.S. 
936 (1974) (phone calls by codefendant admissible to explain codefendant’s conduct, 
which inferentially had connected appellant with the conspiracy).

1357. See Lutwak v. United States, 344 U.S. 604, 619 (1953); Brinlee v. United 
States, 496 F.2d 351, 354 (8th Cir. 1974); United States v. Pennett, 496 F.2d 293, 
296-97 (10th Cir. 1974). Admitting the declarations provisionally permits the pro
secutor to proceed chronologically. Brinlee v. United States, 496 F.2d 351, 354-55 
(8th Cir. 1974); United States v. Randall, 491 F.2d 1317, 1319 (9th Cir. 1974). 
However, the practice is not without serious drawbacks. Once a coconspirator’s state
ment has been heard in open court, it is difficult to evaluate the sufficiency of the 
other evidence without being affected at least subconsciously by the coconspirator’s 
statement. The jury probably will find it difficult to ignore the statement if the judge 
later finds that a conspiracy was not established through independent evidence. See 
United States v. D’Amato, 493 F.2d 359, 364 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 
3208 (U.S. Oct. 15, 1974).

1358. U.S. Const, amend. VI. The primary purpose of the right of confrontation 
is to ensure that the trier of fact has an opportunity to observe the witness’s demeanor, 
narration, perception, and memory while the witness is tested under cross-examination. 
Such observation provides the trier of fact with a basis for evaluating the truth of the 
testimony. See Dutton v. Evans, 400 U.S. 74, 89 (1970); Park v. Huff, 493 F.2d 923, 
931 (5th Cir. 1974). The right of confrontation may include the right to use an 
interpreter if the defendant has difficulty with English. See United States v. Carrion, 
488 F.2d 12, 14-15 (1st Cir. 1973) (per curiam), cert, denied, 416 U.S. 907 (1974).

1359. 478 F.2d 689 (1st Cir. 1973).
1360. Id. at 690.

RIGHT OF CONFRONTATION

Under the sixth amendment, a defendant in a criminal prosecution 
has the right to be confronted with the witnesses against him.1358 A 
right of confrontation question may be presented when the defendant 
is absent from trial voluntarily. In United States v. Taylor1™ the 
defendant simply left during the trial and did not return.1360 The 
appeals court approved the judge’s decision to continue the trial 
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because, by leaving, the defendant waived his right of confrontation.1361 
A more serious right of confrontation issue arises when a defendant 
is excluded from judicial proceedings; only in very narrow circum
stances will exclusion not violate his right of confrontation. In United 
States v. Ruiz-Estrella1362 the Second Circuit held that the defendant 
could be excluded from a suppression hearing on the admissibility of 
evidence seized during an airport search only for the small portion 
of the airport security agent’s testimony dealing with the confidential 
hijacker profile.1363

1361. See id. at 691; United States v. Davis, 486 F.2d 725, 726-27 (7th Cir. 1973), 
cert, denied, 415 U.S. 979 (1974) (although defendant was 25 minutes late, trial 
proceeded). The Taylor court further found that the trial judge had no obligation to 
warn the defendant that the trial could be continued in his absence since the defendant 
knew that he had the right to be present and knew or should have known the con
sequences of his departure. 478 F.2d at 690-91. The court noted that the trial judge 
told the jury several times that they could not infer guilt from the defendant’s 
absence. Id. at 690.

1362. 481 F.2d 723 (2d Cir. 1973).
1363. Id. at 726. The court relied on its earlier decisions upholding limited ex

clusion of defendants from suppression hearings. See United States v. Clark, 475 
F.2d 240, 246-47 (2d Cir. 1973); United States v. Bell, 464 F.2d 667, 669-72 (2d 
Cir. 1973), cert, denied, 409 U.S. 991 (1972); Circuits Note: 1972-1973 Term 592-93.

1364. See, e.g., Davis v. Alaska, 415 U.S. 308, 315-16 (1974); California v. Green, 
399 U.S. 149, 158 (1970); Bruton v. United States, 391 U.S. 127, 136 & n.12 (1968); 
Pointer v. Texas, 380 U.S. 400, 404, 406-07 (1965).

1365. 399 U.S. 149 (1970).
1366. Id. at 165.
1367. 492 F.2d 449 (4th Cir. 1974).
1368. Id. at 452. In Green the Supreme Court had reserved decision on the ap

plication of the confrontation clause where the statement sought to be introduced had 
not been tested by cross-examination. 399 U.S. at 168-70.

1369. 492 F.2d at 450.
1370. Id.
1371. Id. at 454. The court noted that the jury still could observe the witness’s 

demeanor and could judge his credibility from his testimony about events that he 
could remember. See id.

Right of Cross-Examination. The Supreme Court often has rec
ognized that the opportunity to cross-examine witnesses is an 
important aspect of the right of confrontation.1364 In California v. 
Green 1365 the Court permitted the use of the preliminary hearing testi
mony of a witness who suddenly lost his memory at trial because an 
opportunity for cross-examination was afforded both at a prior hearing 
and at trial.1366 1367 This term the Fourth Circuit, in United States v. 
Payne,1361 extended Green to admit a prior statement substantially 
untested by cross-examination.1368 The witness in Payne had given a 
government agent an unsworn statement that incriminated his co
defendants.1369 He was called as a government witness at trial, but his 
memory failed on the witness stand, and the agent was permitted to 
testify to what the witness had told him earlier.1370 The court found 
the right of confrontation satisfied by the limited cross-examination of 
the witness at trial,1371 even though there had been no effective cross
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examination at trial because of the witness’s lapse of memory, no earlier 
opportunity for cross-examination, and no indication of the reliability 
of the statement.1372

1372. See id. at 456-57 (4th Cir. 1974) (Widener, J., dissenting).
1373. 415 U.S. 308 (1974).
1374. Id. at 310.
1375. Id. at 312-13.
1376. Id. at 313-14; see Alaska Stat. § 47.10.080(g) (1971).
1377. Id. at 319; see Reagor v. United States, 488 F.2d 515, 516 (5th Cir. 1973) 

(defendant denied full opportunity on cross-examination to explore witness bias). 
But see United States v. Bagsby, 489 F.2d 725, 727 (9th Cir. 1973) (per curiam) 
(no further cross-examination permitted after witness’s parole status established).

1378. See United States v. Kirk, 496 F.2d 947, 949-50 (8th Cir. 1974) (no cross- 
examination permitted on government agent’s role in separate drug raid); United 
States v. Somers, 496 F.2d 723, 732-34 (3d Cir. 1974) (no need to recall witness for 
further cross-examination because full opportunity at earlier cross-examination); United 
States v. Phillips, 482 F.2d 1355, 1357 (9th Cir. 1973) (per curiam) (restricted 
testimony only collateral); United States v. Jackson, 482 F.2d 1167, 1176 (10th Cir. 
1973) (exercise of trial court’s discretion not prejudicial).

1379. See Smith v. Illinois, 390 U.S. 129, 131 (1968); cf. United States v. Ott, 
489 F.2d 872, 875-77 (7th Cir. 1973) (error to refuse question about informant’s 
place of employment). But cf. United States v. Lewis, — F.2d —, — (5th Cir. Oct. 
19, 1973) (No. 73-2336, at 2) (per curiam) (given full description of witness’s 
identity, no need to know name of employer).

1380. See United States v. Smaldone, 484 F.2d 311, 318-19 (10th Cir. 1973), 
cert, denied, 415 U.S. 915 (1974); United States v. Crovedi, 467 F.2d 1032, 1035 
(7th Cir. 1972), cert, denied, 410 U.S. 990 (1973).

A recent Supreme Court case, Davis v. Alaska,1373 illustrates the 
importance the Court places on the need for full cross-examination. 
Davis’s conviction for grand larceny and burglary was based primarily 
on the testimony of a 17-year-old boy who was on probation for 
burglary.1374 The boy denied at trial that he was concerned about 
possible police suspicion of his own role in the crime and testified that 
he had never been questioned by police officers about any wrong
doing.1375 1376 Pursuant to a state law protecting the anonymity of juvenile 
offenders, the trial court prohibited any reference to his juvenile record 
on cross-examination and thus denied the defendant the ability to 
reveal to the jury possible bias in the boy’s testimony.1370 The Court, 
reversing Davis’s conviction, stated that the need for full cross-exami
nation outweighed the need to protect the confidentiality of juvenile 
records.1377

Trial judges’ decisions to limit cross-examination in the interests of 
time will not usually be questioned unless the actions seriously prej
udice the defendant’s case.1378 However, where the trial court refuses 
to permit the defendant to ascertain the correct name and address of 
a witness against him, the defendant’s right of confrontation is 
violated.13'9 An exception to this rule is recognized where the witness 
may be endangered if his identity or address is made public.1380



1974] Circuits Note: Criminal 521

Admission of Hearsay. In recent years the relationship between
the hearsay rule and the confrontation clause has come under critical 
examination.1381 An out-of-court statement qualifying under an ex
ception to the hearsay rule often is admitted into evidence without the 
benefit of oath, cross-examination, or the opportunity to observe the 
demeanor of the declarant. Under these circumstances, the admission 
of hearsay statements may clash with the sixth amendment guarantee 
that the defendant be confronted with the witness against him. To 
decide when the admission of hearsay is consistent with the sixth 
amendment, courts have relied on the Supreme Court’s decision in 
Dutton v. Evans.1382 In Dutton the Court held that the sixth amend
ment permitted the use of a hearsay statement admitted under a 
state’s coconspirator exception to the hearsay rule1383 where the state
ment was reliable1384 and was neither crucial nor devastating to the 
defendant’s case.1385 1386

1381. See, e.g., Dutton v. Evans, 400 U.S. 74 (1970); California v. Green, 399 U.S. 
149 (1970); Barber v. Page, 390 U.S. 719 (1968).

1382. 400 U.S. 74 (1970); see, e.g., Park v. Huff, 493 F.2d 923, 930-31 (5th Cir. 
1974); United States v. Everidge, 488 F.2d 1, 3 (9th Cir. 1973); United States v. 
Ottomano, 468 F.2d 269, 273 (1st Cir.), cert, denied, 409 U.S. 1128 (1972).

1383. 400 U.S. at 77-78. The statement implicating Evans, made to a prisoner by 
a codefendant who did not testify, was admitted under a Georgia statute that extended 
the coconspirator exception to the hearsay rule to include statements made during the 
concealment phase of the conspiracy. Id.; see Ga. Code Ann. § 38-306 (1973).

1384. 400 U.S. at 89. The statement was spontaneous and was against the 
declarant’s penal interest. Id.; see United States v. Cogwell, 486 F.2d 823, 834 (7th 
Cir. 1973), cert, denied, 416 U.S. 959 (1974) (fact that statement was against penal 
interest and possibility of retribution provided guarantees of reliability).

1385. 400 U.S. at 87. Nineteen other witnesses testified against the defendant. Id.; 
see United States v. Cogwell, 486 F.2d 823, 834 (7th Cir. 1973), cert, denied, 416 
U.S. 959 (1974) (testimony from 12 other witnesses).

1386. 493 F.2d 923 (5th Cir. 1974).
1387. Id. at 928; see Ga.. Code Ann. § 38-306 (1973); note 1383 supra.
1388. 493 F.2d at 931.
1389. Id. at 925.
1390. Id. at 931-32. This statement was made by the alleged middleman, who bad 

substantial motive to fabricate a story of Park’s involvement. Id.
1391. Id. at 932. This statement was made by one of the convicted killers, who had 

no personal knowledge that Park had ordered the murder. Id. In Dutton v. Evans 
there was no question of the declarant’s personal knowledge of the facts surrounding 
the crime. See 400 U.S. at RR

In Park v. Huff138(1 the Fifth Circuit was presented with an applica
tion of the same state coconspirator exception at issue in Dutton.1387 
In Park, however, the appeals court found that admission of the state
ments of the coconspirators did not satisfy the requirements of the 
sixth amendment.1388 Park’s conviction for murder was based solely on 
the hearsay statements of two of his codefendants.1389 One statement 
lacked any indications of sincerity;1390 the other lacked reliability.1391



522 The Georgetown Law Journal [Vol. 63:331

Further, both statements, whether taken separately or together, were 
devastating to Park’s case.1392

1392. 493 F.2d at 933. In addition, there was no showing that the declarants, 
serving sentences in Georgia prisons, were unable to testify at trial. Id. at 932-33. 
Under the Supreme Court’s decision in Barber v. Page, the prosecution had an obliga
tion to make a good faith effort to bring the declarants to testify at trial to satisfy die 
defendant’s right of confrontation. See id.; Barber v. Page, 390 U.S. 719, 724-25 
(1968); United States v. Stephens, 492 F.2d 1367, 1374 (6th Cir. 1974) (Government 
required to place declarant on stand; cannot assume he would take fifth admendment).

1393. 391 U.S. 123 (1968).
1394. Id. at 124-25.
1395. Id. at 126.
1396. Id. at 131.
1397. Id. at 128 & n.3; see Glinsey v. Parker, 491 F.2d 337, 342 (6th Cir.), cert, 

denied, 417 U.S. 921 (1974) (codefendants’ confessions at joint interrogation not 
adopted by appellant as admission).

1398. See United States v. Ellsworth, 481 F.2d 864, 871 (9th Cir.), cert, denied, 
414 U.S. 1041 (1973); United States v. Johnson, 463 F.2d 216, 217 & n.2 (9th Cir.
1972) (per curiam).

1399. See, e.g., Schneble v. Florida, 405 U.S. 427, 431-32 (1972) (no reasonable 
possibility Bruton error contributed to conviction); United States v. Dority, 487 F.2d 
846, 849 (6th Cir. 1973) (possible Bruton error harmless in light of overwhelming 
evidence); United States v. DeBerry, 487 F.2d 448, 452 (2d Cir. 1973) (appellant’s 
own admissions provided independent evidence).

1400. See, e.g., Nelson v. O’Neil, 402 U.S. 622, 624 (1971) (codefendant testified 
in defendant’s favor); United States v. Maddox, 492 F.2d 104, 107-08 (5th Cir. 1974) 
(codefendant testified and repudiated confession); Bates v. Nelson, 485 F.2d 90, 94 
(9th Cir. 1973) (codefendant available for cross-examination); United States v. 
Johnson, 478 F.2d 1129, 1131 & n.3 (5th Cir. 1973) (defendant cross-examined). The 
Burton problem may be circumvented if references to the codefendant are deleted 
from the confession. See Virgin Islands v. Ruiz, 495 F.2d 1175, 1176-77 (3d Cir. 
1974); United States v. Davis, 487 F.2d 112, 124 5th Cir. 1973). The Sixth Circuit, 
however, has expressed skepticism about the efficacy of such editing. See United 
States v. Dority, 487 F.2d 846, 848 (6th Cir. 1973) (any possible error harmless).

1401. See, e.g., United States v. Rangel, 488 F.2d 871, 872 & n.l (5th Cir.) (per 
curiam), cert, denied, 416 U.S. 984 (1974) (conversation did not implicate defendant); 
United States v. Mulligan, 488 F.2d 732, 737 (9th Cir. 1973), cert, denied, 417 U.S. 
930 (1973) (defendant not implicated); United States v. Roberts, 483 F.2d 226, 228 

Statements by Codefendants. In Bruton v. United States 1393
the confession of a codefendant who did not testify was read at a joint 
trial.1394 The Supreme Court found that the confession, which was not 
admissible against the other defendant, implicated the other defendant 
to such an extent that a limiting instruction could not preserve his 
right of confrontation.1395 The Court required a severance.1396 Since 
the codefendant’s confession in Bruton was not admissible under any 
exception to the hearsay rule,1397 the courts have rejected challenges 
based on Bruton when the trial court admitted evidence under a hear
say exception.1398 Bruton also has not been applied in cases where 
the codefendant’s confession is not a critical part of the government’s 
case,1399 where the codefendant testifies,1400 or where the statement 
does not implicate the defendant.1401
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SUFFICIENCY OF THE EVIDENCE

The trier of fact decides guilt or innocence, but the trial judge must 
be satisfied that the Government has produced sufficient evidence for 
the trier of fact to make a judgment. At several points in the trial, 
the defendant may move for a judgment of acquittal on grounds that 
the Government has failed to satisfy its burden of production.1402 In 
reviewing rulings on denials of motions for acquittal, courts must apply 
a strict standard and view the evidence in the light most favorable to 
the Government,1403 make all reasonable inferences that tend to support 
the verdict,1404 and accept the judgment of the trier of fact on questions 
of credibility and conflicts in the testimony.1405 From this perspective, 

(5th Cir. 1973) (confession favorable to defendant); United States v. Jackson, 482 
F.2d 1167, 1175 (10th Cir. 1973), cert, denied, 414 U.S. 1159 (1974) (codefendant 
not incriminated).

1402. The motion may be made at the close of the government’s case, at the close 
of the defendant’s case or within seven days of the verdict. Fed. R. Crim. P. 29(a). 
Where a defendant has offered evidence after denial of his motion for acquittal, that 
evidence will be included in the court’s evaluation of any subsequent motion. See 
United States v. King, 484 F.2d 924, 928 (10th Cir. 1973), cert, denied, 416 U.S. 904 
(1974). If the motion for acquittal made at the close of the government’s case is 
not renewed, the court will consider it withdrawn and waived. See, e.g., United 
States v. Kubeck, 487 F.2d 1256, 1258 (6th Cir. 1973) (defendant’s motion not with
drawn when codefendant presented evidence); United States v. Robinson, 487 F.2d 
340 (5th Cir. 1973) (per curiam); United States v. Lam, 483 F.2d 1202, 1208 & 
n.7 (2d Cir. 1973), cert, denied, 415 U.S. 984 (1974); United States v. Ross, 477 F.2d 
551, 552 (6th Cir. 1973) (per curiam). Where the motion for acquittal is not made, a 
reviewing court will not consider the sufficiency of the evidence unless the record 
reveals a manifest miscarriage of justice. See United States v. Francis, 487 F.2d 968, 
972 (5th Cir. 1973), cert, denied, 416 U.S. 908 (1974); United States v. Jones, 486 
F.2d 1081, 1082 (5th Cir. 1973); United States v. Landers, 484 F.2d 93, 94 (5th Cir.
1973), cert, denied, 415 U.S. 924 (1974). But see United States v. Deeb, — F.2d 
—, — (6th Cir. Aug. 29, 1973) (No. 72-2109, at 4) (trial court must grant acquittal, 
with or without motion, if evidence insufficient). Where the defendant has been 
convicted on several counts and has been given concurrent sentences, the appeals 
court will not review the sufficiency of the evidence on every count as long as the 
evidence is sufficient with respect to one count. See, e.g., Morrison v. United States, 
491 F.2d 344, 347 (8th Cir. 1974); United States v. Hendrix, 487 F.2d 893, 897 (5th 
Cir. 1973) (per curiam); United States v. Baty, 486 F.2d 240, 243-44 (5th Cir.
1973) , cert, denied, 416 U.S. 942 (1974).

1403. See Glasser v. United States, 315 U.S. 60, 80 (1942); United States v. Mele, 
484 F.2d 20, 21 (4th Cir. 1973) (per curiam); United States v. Bloom, 482 F.2d 1162, 
1163-64 (8th Cir. 1973) (per curiam); United States v. Hill, 481 F.2d 929, 931 (5th 
Cir.), cert, denied, 441 U.S. 1115 (1973)

1404. See Glasser v. United States, 315 U.S. 60, 80 (1942). If an inference turns on 
a fact, it is immaterial whether that fact is based on circumstantial or direct evidence. 
See United States v. Bloom, 482 F.2d 1162, 1164 (Sth Cir. 1973) (per curiam).

1405. See, e.g., United States v. Caldwell, 498 F.2d 1398 (4th Cir. 1974) (No. 
73-2202, at 5-6) (unpublished opinion) (per curiam); United States v. Zanfardino, 
496 F.2d 887, 888 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15,
1974) ; United States v. Simmons, 493 F.2d 1403 (4th Cir. 1974) (No. 73-1702, at 3) 
(unpublished opinion); United States v. Hood, 493 F.2d 677, 680 (9th Cir. 1974); 
United States v. Ducker, 491 F.2d 1190, 1192 (5th Cir. 1974); United States v. Vitale, 
489 F.2d 1367, 1369 (6th Cir. 1974) (per curiam); United States v. Nicholson, 487



524 The Georgetown Law Journal [Vol. 63:331

the court must decide if a jury might reasonably find guilt beyond a 
reasonable doubt.1400 * * * * * 1406 This standard applies to the assessment of 
circumstantial as well as direct evidence.1407

F.2d 1399 (4th Cir. 1973) (No. 73-1752, at 3) (unpublished opinion) (per curiam),
cert, denied, 414 U.S. 1159 (1974); United States v. Mondaine, 481 F.2d 617, 618
(8th Cir. 1973) (per curiam). The uncorroborated testimony of an accomplice, if it 
is not incredible or insubstantial on its face, is sufficient by itself to support a con
viction. See, e.g., United States v. Bland, 495 F.2d 1370 (4th Cir. 1974) (No.
73-1789, at 3) (unpublished opinion) (per curiam); United States v. Cady, 495 F.2d 
742, 744-45 (8th Cir. 1974); United States v. Dunn, 494 F.2d 1280, 1281-82 (8th
Cir. 1974) (per curiam); United States v. Sacco, 491 F.2d 995, 1003-04 (9th Cir. 1974).

1406. See, e.g., United States v. Rosinski, 487 F.2d 822, 823 (6th Cir. 1973) (per 
curiam); United States v. Brawer, 482 F.2d 117, 127 (2d Cir. 1979); United States v. 
Fontenot, 483 F.2d 315, 319 (5th Cir. 1973); United States v. Craven, 478 F.2d 
1329, 1333 (7th Cir.), cert, denied, 414 U.S. 866 (1973).

1407. See, e.g., United States v. Deeb, — F.2d —, — (6th Cir. Aug. 29, 1973) 
(No. 72-2109, at 4); United States v. Downen, 496 F.2d 314, 318 (10th Cir. 1974); 
United States v. Foster, 489 F.2d 756 (6th Cir. 1974) (No. 73-1418, at 3) (un
published opinion) (per curiam); United States v. Cogwell, 486 F.2d 823, 828 (7th 
Cir. 1973), cert, denied, 416 U.S. 959 (1974); United States v. Irion, 482 F.2d 1240, 
1248 (9th Cir.), cert, denied, 414 U.S. 1026 (1973); United States v. Bloom, 482 
F.2d 1162, 1164 (8th Cir. 1973) (per curiam).

1408. See United States v. McCracken, 488 F.2d 406, 409 (5th Cir. 1973).
1409. See Brinkley v. United States, 498 F.2d 505, 512 (8th Cir. 1974); United 

States v. Bass, 490 F.2d 846, 850 (5th Cir. 1974); United States v. McCracken, 488 
F.2d 406, 409 (5th Cir. 1973).

1410. See United States v. Strutton, 494 F.2d 686, 688 (2d Cir. 1974) (per curiam); 
United States v. Shackelford, 494 F.2d 67, 75 (9th Cir.), cert, denied, 417 U.S. 934 
(1974); United States v. Kohlmann, 491 F.2d 1250, 1253 (5th Cir. 1974) (per 
curiam); United States v. McCracken, 488 F.2d 406, 412 (5th Cir. 1973). The jury 
still resolves all conflicts and contradictions in the testimony. See, e.g., United States 
v. Urbanis, 490 F.2d 384, 386 (9th Cir.), cert, denied, 416 U.S. 944 (1974); United 
States v. McGhee, 488 F.2d 781, 787 (5th Cir. 1974); United States v. Ortiz, 488 
F.2d 175, 178 (9th Cir. 1973). The Government need not introduce expert witnesses 
to prove sanity. See United States v. Shackelford, supra at 69 (Government challenged 
credibility of defense expert witness); cf. McKinney v. United States, 487 F.2d 948, 
950 (9th Cir. 1973) (in deciding whether defendant was competent to stand trial, 
judge free to reject opinions of expert witnesses and to rely on his own observations of 
defendant).

In cases involving the defense of insanity, three separate questions 
on the sufficiency of the evidence may arise: first, whether the defend
ant has raised enough evidence to shift the burden of proving sanity 
to the Government; second, whether the Government has produced 
sufficient evidence to escape a directed verdict of insanity; and third, 
whether a guilty verdict is supported by all the evidence.1408 Initially, 
the defendant need introduce only a slight amount of evidence of 
insanity to shift the burden to the Government to prove sanity.1409 In 
determining whether the Government has produced sufficient evidence 
of sanity to avoid a directed verdict and whether the evidence is 
sufficient to support a guilty verdict, the court must be satisfied that 
a reasonable jury could not have any reasonable doubt as to the de
fendant’s sanity.1410
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Circumstantial evidence has probative value because rational infer
ences may be drawn from it.1411 Some inferences, because of their 
frequent use, have been enshrined as legal presumptions. In civil 
cases a presumption places on the party contesting the existence of 
the presumed fact the burden of producing evidence and the burden 
of persuasion.1412 A civil jury is instructed that an unrebutted pre
sumption is conclusive, but this is not permissible in a criminal case 
because the Government must prove guilt beyond a reasonable 
doubt.1413 Presumptions in criminal cases function only to discharge 
the government’s burden of producing evidence.1414 The unexplained 
possession of large amounts of narcotics,1415 the unexplained pos
session of recently stolen property,1416 the completion of a gun reg
istration form,1417 and unexplained and unreported income1418 all 
create presumptions that permit the trier of fact to draw adverse 
inferences if it so chooses.

1411. See McCormick § 185, at 435.
1412. See id. § 345, at 826-27.
1413. See id. § 346, at 831.
1414. See Wilson v. United States, 162 U.S. 613, 619 (1896); United States v. 

Brawer, 482 F.2d 117, 125 (2d Cir. 1973).
1415. Possession of large amounts of narcotics raises the presumption that they were 

intended not for personal use, but for distribution or sale. See United States v. 
DeBerry, 487 F.2d 448, 451-52 (2d Cir. 1973) (25 pounds of marijuana); United 
States v. Blake, 484 F.2d 50, 57-58 (8th Cir. 1973), cert, denied, 417 U.S. 949 (1974) 
(14.3 grams of 17.3 percent pure heroin). In United States v. King the Tenth Circuit 
rejected appellant’s argument that the Comprehensive Drug Abuse Prevention and 
Control Act was unconstitutional because it failed to state the amount of a controlled 
substance necessary to raise the inference of intent to distribute. 485 F.2d 353, 
356-57 (10th Cir. 1973); § 401(a), 21 U.S.C. § 841(a) (1970). King had 602 
pounds of marijuana in his possession when he was arrested. 485 F.2d at 356-57.

1416. The jury may infer that the defendant knew that the property was stolen, an 
essential element of many crimes. See, e.g., United States v. Buckles, 495 F.2d 1377, 
1379-81 (8th Cir. 1974) (interstate transportation of stolen monev orders); United 
States v. Beachboard, 489 F.2d 754 (4th Cir. 1974) (No. 73-1804, at 3-4) (un
published opinion) (per curiam) (interstate transportation of stolen car); United 
States v. Baty, 486 F.2d 240, 243 (5th Cir. 1973), cert, denied, 416 U.S. 942 (1974) 
(possession of stolen mail); United States v. Parent, 484 F.2d 726, 733-34 (8th Cir. 
1973), cert, denied, 415 U.S. 923 (1974) (possession of stolen mini-bikes moving in 
interstate commerce); United States v. Roberts, 483 F.2d 226, 227 (5th Cir. 1973) 
(possession of Treasury checks stolen from the mails); United States v. Brawer, 482 
F.2d 117, 125 (2d Cir. 1973) (interstate transportation of stolen Treasury bills). Where 
narcotics or stolen property is involved, constructive possession can lead to the in
ference of guilty knowledge. See, e.g., United States v. Walker, 489 F.2d 714, 715 
(8th Cir.) (per curiam), cert, denied, 416 U.S. 990 (1974); United States v. Carter, 486 
F.2d 1027, 1028 (6th Cir. 1973) (per curiam), cert, denied, 416 U.S. 937 (1974); 
United States v. Parent, 484 F.2d 726, 732-33 (8th Cir. 1973).

1417. See United States v. Cornett, 484 F.2d 1365, 1367 (6th Cir. 1973) (jury 
may infer form was signed with knowledge that law prohibited sale to felons).

1418. Unexplained and unreported income permits the inference that the tax
payer willfully avoided tax payments. See United States v. Slutsky, 487 F.2d 832, 
844 (2d Cir. 1973), cert, denied, 416 U.S. 937 (1974); United States v. Tunnell, 481 
F.2d 149, 152 (5th Cir. 1973), cert, denied, 415 U.S. 948 (1974).
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Elements and Defenses

ELEMENTS OF CRIMES

Intent. Criminal intent is ordinarily an essential element of
a crime and must be proved by the prosecution.1419 Often, the ev
idence must reveal not only that the defendant formed the intent 
requisite to a crime but that he formed it during a certain period of 
time. In United States v. Hamm1420 the court held that by proving 
that the defendant formed the intent required for liability under the 
Mann Act sometime before the defendant and a woman crossed a 
state line, the Government had sustained its burden of proof.1421

1419. See, e.g., United States v. Roby, 499 F.2d 151, 153 (10th Cir. 1974) 
(knowledge of stolen character of money orders); United States v. Caldwell, 498 
F.2d 1398 (4th Cir. 1974) (No. 73-2201, at 5-6) (unpublished opinion) (per curiam) 
(making false statement knowingly); United States v. Harris, 493 F.2d 1213, 1214 
(4th Cir.) (per curiam), cert, denied, 417 U.S. 949 (1974) (knowledge of bogus 
nature of security); United States v. Pollard, 486 F.2d 190, 190-91 (5th Cir. 1973) 
(per curiam) (intent to defraud); United States v. Cameron, 484 F.2d 939, 940 
(9th Cir. 1973) (knowledge of counterfeit nature of money); United States v. 
Denmon, 483 F.2d 1093, 1095 (8th Cir. 1973) (intent to convert government 
property); United States v. Maude, 481 F.2d 1062, 1072 (D.C. Cir. 1973) (intent 
to defraud with counterfeit postage stamps).

1420. 490 F.2d 1407 (4th Cir.) (No. 73-1265) (unpublished opinion), cert, denied, 
416 U.S. 959 (1974).

1421. Id. at 6-7; see Mann Act, 18 U.S.C. § 2421 (1970).
1422. United States v. Lawson, 483 F.2d 535, 537 (8th Cir. 1973), cert, denied, 

414 U.S. 1133 (1974); see, e.g., United States v. DelValle, — F.2d —, — (9th Cir. 
Mar. 21, 1974) (No. 73-2824, at 2) (knowledge of marijuana possession properly 
inferred from fact that defendant was driving a truck laden with contraband); United 
States v. Johnson, 489 F.2d 139, 142 (5th Cir. 1974) (guilty knowledge inferred 
from possession of recently stolen vehicle); United States v. Hofman, 488 F.2d 287, 
288 (5th Cir. 1974) (per curiam) (intent to defraud inferred from presence at and 
participation in counterfeiting operation); United States v. Carrico, 486 F.2d 1399 
(4th Cir. 1973) (No. 73-1542, at 4) (unpublished opinion) (per curiam) (intent 
to engage in prostitution at time of crossing state line established by defendant’s 
subsequent activities); United States v. Maude, 481 F.2d 1062, 1072 (D.C. Cir. 
1973) (intent to forge postmark inferred from possession of postmark stamp); United 
States v. Montgomery, 480 F.2d 921 (4th Cir. 1973) (No. 72-2311, at 5) (unpublished 
opinion) (per curiam) (intent to defraud inferred from fact of raising Veterans 
Administration check from $140.96 to $1,140.96 before cashing it); cf. United States 
v. Cades, 495 F.2d 1166, 1169 (3d Cir. 1974) (jury could infer that defendant knew 
of criminal intent of another from the fact that they were business associates); United 
States v. Keller, 487 F.2d 1398 (4th Cir. 1973) (No. 73-1948, at 2) (unpublished 
opinion) (per curiam) (inferences of guilt may be supported by circumstantial 
evidence even though it does not exclude every reasonable hypothesis consistent with 
innocence); United States v. Muldrew, 485 F.2d 684 (4th Cir. 1973) (No. 73-1125, 
at 4) (unpublished opinion) (no error not to specifically instruct jury that it could 
draw opposite inference or no inference from possession of stolen property); United 
States v. Huguet, 481 F.2d 888, 889 (2d Cir. 1973) (sufficient circumstantial evidence 
vitiates need to rely on statutory presumption that possessor of cocaine knows it was 
imported ).

Because the prosecution cannot easily obtain direct evidence of 
a defendant’s mental state, juries may infer intent.1422 Thus, evidence 
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of past crimes or of similar acts, inadmissible to show general crim
inal propensity,1423 is admissible to show knowledge, intent, motive, 
pattern of conduct, or common criminal scheme.1424 Evidence of 
the defendant’s mere possession of a controlled substance or of re
cently stolen property similarly may support the jury’s inference that 
the defendant knew the property was contraband or stolen.1425 
Further, possession of a substantial quantity of a drug will permit 
the jury to infer a specific intent to distribute.1426 The District of 
Columbia Circuit in United States v. Melton,1427 however, held that 
a conviction for first-degree burglary based solely on evidence of an 
illegal entry could not be sustained because mere unlawful entry into 
another’s house could not give rise to an inference that the entry 
had been made with intent to steal.1428

1423. United States v. Cisneros, 491 F.2d 1068, 1077 (5th Cir. 1974) (entering 
previous conviction as substantive evidence reversible error); see notes 1226-1241 supra 
and accompanying text.

1424. See, e.g., Morrison v. United States, 491 F.2d 344, 346-47 & n.3 (8th Cir. 
1974) (prior counterfeiting conviction evidence of criminal intent); Sears v. United 
States, 490 F.2d 150, 152-53 (8th Cir.), cert, denied, 417 U.S. 949 (1974) (prior 
and subsequent acts of transporting and possessing illegal whiskey used as evidence 
of knowledge); United States v. Cox, 487 F.2d 634, 637 (5th Cir. 1973) (testimony 
relating previous threatening telephone calls establish pattern of conduct and motive). 
The evidence must be probative of the contested element of the offense. United 
States v. Goodwin, 492 F.2d 1141, 1150-51 (5th Cir. 1974).

1425. See, e.g., United States v. Olivares-Vega, 495 F.2d 827, 830 (2d Cir. 1974) 
(cocaine); United States v. Joly, 493 F.2d 672, 676 (2d Cir. 1974) (cocaine); United 
States v. Stephens, 492 F.2d 1367, 1373 (6th Cir. 1974) (truckload of Bayer aspirin); 
United States v. Davis, 487 F.2d 112, 119 (5th Cir. 1973) (stolen travelers checks); 
United States v. Tucker, 486 F.2d 1040, 1041 (8th Cir. 1973) (per curiam) (stolen 
money orders); United States v. Boyett, 485 F.2d 579, 580 (5th Cir. 1973) (per 
curiam) (unspecified property); United States v. Baum, 482 F.2d 1325, 1329 (2d 
Cir. 1973) (stolen radios); cf. Barnes v. United States, 412 U.S. 837, 845 n.9 (1973) 
(presumption of knowledge not overcome by exculpatory explanation of possession); 
United States v. Parent, 484 F.2d 726, 734 (7th Cir. 1973), cert, denied, 415 U.S. 
923 (1974) (presumption of guilty knowledge not overcome by evidence of innocent 
possession).

1426. See, e.g., United States v. Nocar, 497 F.2d 719, 726 (7th Cir. 1974), 
cert, denied, 43 U.S.L.W. 3306 (U.S. Nov. 26, 1974); United States v. Stein- 
koenig, 487 F.2d 225, 227 (5th Cir. 1973); United States v. Pentapati, 484 F.2d 
450, 451 (5th Cir. 1973) (per curiam); United States v. Troise, 483 F.2d 615, 616 
(5th Cir.), cert, denied, 414 U.S. 1066 (1973); United States v. Perry, 480 F.2d 147, 
148 (5th Cir. 1973) (per curiam); cf. United States v. James, 494 F.2d 1007, 1030-31 
(D.C. Cir. 1974) (possession of 4.372 grams of cocaine and of cutting and packaging 
materials sufficient to allow jury to infer intent to distribute).

1427. 491 F.2d 45 (D.C. Cir. 1973).
1428. Id. at 48.
1429. Varying degrees of culpability may be required. Conduct may be criminal 

if done intentionally, recklessly, or negligently. Criminal liability also may be imposed 
under a strict or vicarious liability theory. Most serious crimes require at least 

In many instances, controversy focuses not on the means by which 
intent is proved, but on the level or specificity of intent that must 
be proved.1429 In United States v. Harris14™ the defendant maintained 
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that interstate transportation of women violates the Mann Act only 
when the dominant motive for the trip is debauchery.1430 1431 The court, 
however, held that where the prosecution can show that debauchery 
was one of the defendant’s several motives, the prosecution need 
not show that this immoral purpose was the defendant’s primary 
motivation.1432 In United States v. Kearney1433 the District of Co
lumbia Circuit held that burglary can be committed even when the 
occupants of a house consent to the robbers’ entry because intent 
to enter against the occupants’ will is not an element of the offense.1434

recklessness. G. Williams, Criminal Law §§ 14, 22 (2d ed. 1961). In prosecutions 
for crimes requiring specific intent, actual knowledge of the elements involved and 
intentional misconduct must be shown. See United States v. Cangiano, 491 F.2d 906, 
910-11 (2d Cir.), cert, denied, 94 S. Ct. 3223 (1974).

1430. 480 F.2d 601 (6th Cir.) (per curiam), cert, denied, 414 U.S. 977 (1973).
1431. Id.- see Mann Act, 18 U.S.C. § 2421 (1970).
1432. 480 F.2d at 602.
1433. 498 F.2d 61 (D.C. Cir. 1974).
1434. Id. at 64-65.
1435. United States v. Renner, 496 F.2d 922, 926-27 (6th Cir. 1974); cf. United 

States v. Brown, 484 F.2d 418, 423 (5th Cir. 1973), cert, denied, 415 U.S. 960 (1974) 
(knowledge of indictment can be proved circumstantially by fact that news of the 
indictment flooded the media).

1436. United States v. Thomas, 484 F.2d 909, 912-13 (6th Cir. 1973), cert, denied, 
415 U.S. 924 (1974); see United States v. Gottlieb, 493 F.2d 987, 994-95 (2d Cir. 
1974).

1437. United States v. Mayo, 498 F.2d 713, 717-18 (D.C. Cir. 1974), ciO'ng United 
States v. Freed, 401 U.S. 601 (1971) (possession of dangerous weapon falls within 
growing category of regulatory provisions for which mens rea not an essential element); 
see National Firearms Act, 26 U.S.C. §§ 5861, 5871 (1970).

1438. United States v. DiVarco, 484 F.2d 670, 672-74 (7th Cir. 1973), cert, denied, 
415 U.S. 916 (1974); see Int. Rev. Code of 1954, §§ 7201-07. As in other areas 
of the law, intent to violate the tax laws may be inferred from surrounding facts. 

Firearms cases this term illustrated the varying degrees of intent 
that may be required. The Sixth Circuit reversed a conviction for 
the receipt of firearms while under indictment because uncontested 
evidence proved that the defendant was unaware that an old indict
ment was still valid and the court considered knowledge of a valid 
indictment to be part of the required mens rea.1435 In another fire
arms case, the Sixth Circuit indicated that when a defendant is 
charged with making a false statement in connection with the pur
chase of a firearm, a reckless disregard for the truth is equivalent to 
a knowing misrepresentation.1436 In a prosecution under the National 
Firearms Act for possession of an unregistered sawed-off shotgun, 
knowledge that the gun is unregistered need not be proved because 
the possession of such a dangerous weapon can rarely be an innocent 
act.1437

The Government must prove willfulness in order to obtain con
victions under most of the criminal provisions of the Internal Revenue 
Code.1438 The Government must prove beyond a reasonable doubt 
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that the defendants acted willfully and knowingly with specific intent 
to evade their tax obligations.1439 Last term the Supreme Court in 
United States v. Bishop1440 held, however, that the difference between 
misdemeanors and felonies under the tax laws is the additional mis
conduct necessary for the commission of a felony, not the degree of 
willfulness.1441

See, e.g., United States v. Sarvis, 488 F.2d 526, 527 (9th Cir. 1973) (per curiam) 
(willfulness inferred from consistent pattern of understatement indicated by proof of 
increases in net worth); United States v. Smith, 487 F.2d 329, 330 (9th Cir. 1973) 
(per curiam), cert, denied, 416 U.S. 989 (1974) (intent to defraud inferred from 
the declaration of an overabundance of dependents on W-4 forms); United States 
v. Calles, 482 F.2d 1155, 1159-60 (5th Cir. 1973) (holding assets in another’s name 
and making false statements to government agents sufficient to support inference of 
willful attempt to evade taxes); United States v. Tunnell, 481 F.2d 149, 152 (5th 
Cir. 1973), cert, denied, 415 U.S. 948 (1974) (consistent pattern of great understate
ment of income and evidence of taxpayer’s inadequate recordkeeping permitted infer
ence of willfulness); cf. United States v. Cohen, 481 F.2d 840, 843 (8th Cir. 1973) 
(evidence of defendant’s monetary situation subsequent to tax years in question 
irrelevant to intent at time of filing). But cf. United States v. McCorkle, — F.2d 
—, — (7th Cir. Apr. 8, 1974) (No. 73-1084, at 6) (instruction that willful intention 
to violate tax laws requires merely a finding of intent not to file constitutes reversible 
error).

1439. United States v. Slutsky, 487 F.2d 832, 844 (2d Cir. 1973), cert, denied, 
416 U.S. 937 (1974) (willfulness inferred from consistent pattern of understating 
income and withholding of material information from own accountant and IRS agents). 
Conviction for criminal violations of the tax laws cannot rest upon proof of an un
conscious, unwitting, or negligent act or omission. Id.

1440. 412 U.S. 346 (1973).
1441. Id. at 358-59; see United States v. Hawk, 497 F.2d 365, 368 (9th Cir. 1974), 

cert, denied, 43 U.S.L.W. 3209 (U.S. Oct. 15, 1974) (element of willfulness in both 
tax felonies and misdemeanors requires only proof that act was done with knowledge 
it was wrongful, not proof of evil motives). In a misdemeanor prosecution, the 
Government need not prove that the defendant intended to evade the payment of 
taxes; proof that the defendant willfully falsified the source of his reported income 
will suffice. United States v. DiVarco, 484 F.2d 670, 674 (7th Cir. 1973), cert, denied, 
415 U.S. 916 (1974). Further, only an omission is needed to establish a misdemeanor, 
while the Government must show the existence of an affirmative act in a felony 
prosecution. Sansone v. United States, 380 U.S. 343, 351 (1965); United States v. 
Calles, 482 F.2d 1155, 1160 (5th Cir. 1973); see United States v. Smith, 493 F.2d 
906, 907-08 (5th Cir. 1974) (per curiam) (knowing and willful failure to file income 
tax return sufficient to support misdemeanor conviction).

1442. 489 F.2d 1330 (7th Cir. 1973), cert, denied, 416 U.S. 989 (1974); see 18 
U.S.C. § 641 (1970).

1443. Id. at 1331.

Prosecutions under statutes proscribing crimes against government 
agents and government property present the special issue of whether 
the requirement that the defendant know of the agent’s or property’s 
association with the Government is an element of the offense or is 
merely a jurisdictional requirement. The scienter element in the 
federal statute proscribing stealing or converting government prop
erty was analyzed in United States v. Smith.1442 The defendant ab
sconded with $12,000 in government funds handed to him by a federal 
undercover agent.1443 The court found that the defendant’s knowl
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edge of government ownership was irrelevant to the prosecution.1444 
The Tenth Circuit, on the other hand, has held that the Government 
must prove that the defendant actually knew he was stealing govern
ment property to obtain a conviction under the statute.1445

1444. Id. at 1333-34; accord, United States v. Denmon, 483 F.2d 1093, 1094-95 
(8th Cir. 1973) (dictum); United States v. Boyd, 446 F.2d 1267, 1274 (5th Cir. 
1971); United States v. Howey, 427 F.2d 1017, 1018 (9th Cir. 1970).

1445. See United States v. Battrunas, 416 F.2d 401, 402 (10th Cir. 1969); accord, 
Findley v. United States, 362 F.2d 921, 922-23 (10th Cir. 1966); cf. Mitchell v. 
United States, 394 F.2d 767, 774 (D.C. Cir. 1968) (knowledge of government 
ownership part of mens rea under statute prohibiting theft of District of Columbia’s 
property).

1446. See 18 U.S.C. § 111 (1970).
1447. United States v. Barnett, 492 F.2d 790, 791 (5th Cir. 1974) (per curiam); 

United States v. Perkins, 488 F.2d 652, 654-55 (1st Cir. 1973), cert, denied, 417 
U.S. 913 (1974); United States v. Williamson, 482 F.2d 508, 513 (5th Cir. 1973). 
In order to convict for conspiracy to assault or to impede a federal officer in the 
performance of his duties, actual knowledge of the status of the federal officials 
must be proved. United States v. Farr, 487 F.2d 1023, 1024 (2d Cir. 1973) (per 
curiam), petition for cert, filed, 42 U.S.L.W. 3487 (U.S. Dec. 19, 1973) (No. 73-953); 
United States v. Alsondo, 486 F.2d 1339, 1343 (2d Cir. 1973), cert, granted sub. nom. 
United States v. Feola, 416 U.S. 935 (1974) (No. 73-1123).

1448. See United States v. Perkins, 488 F.2d 652, 654-55 (1st Cir. 1973), cert, denied, 
417 U.S. 913 (1974); United States v. Williamson, 482 F.2d 508, 513 (5th Cir. 
1973); cf. United States v. Moore, 483 F.2d 1361, 1364-65 (9th Cir. 1973) (reason
able resistance justified where arresting officer acts in bad faith or with unreasonable 
force). But cf. United States v. Barnett, 492 F.2d 790, 791 (5th Cir. 1974) (per 
curiam) (officer engaged in performance of official duties may be privileged to 
trespass and defendant cannot resist).

1449. See United States v. Perez, 402 U.S. 146, 149-57 (1971) (because of ties 
with nationwide organized crime, regulation of extortionate credit transactions within 
power of Congress); e.g., Stephan v. United States, 496 F.2d 527, 528 (6th Cir. 1974) 
(per curiam) (conspiracy to use extortionate means to collect credit); United States 
v. Smaldone, 485 F.2d 1333, 1342 (10th Cir. 1973), cert, denied, 416 U.S. 
936 (1974) (illegal gambling); United States v. Emalfarb, 484 F.2d 787, 
790 (7th Cir.), cert, denied, 414 U.S. 1064 (1973) (extortionate means to collect 
money from businessmen); United States v. Earley, 482 F.2d 53, 55 (10th Cir.), 
cert, denied, 414 U.S. 1111 (1973) (conspiracy to travel and use interstate commerce 
with intent to commit arson).

Several cases this term considered the offense of assaulting or other
wise impeding federal law enforcement officers in the performance 
of their official duties.1446 Knowledge that the person assaulted is 
a federal officer is not required for conviction.1447 However, where 
the perceived need to protect person or property arguably justified 
the use of reasonable force, the prosecution may have to prove that the 
defendant intended to resist or impede law enforcement.1448

Interstate Commerce Nexus. Although the commerce clause
permits Congress to prohibit an activity that alone may not affect 
interstate commerce if the general class of such activities affects 
interstate commerce,1449 Congress has made a nexus with interstate 
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commerce an element of many federal crimes.1450 In some prosecu
tions, federal jurisdiction is maintained if the Government proves 
merely that goods were transported in interstate commerce, even 
though the defendant was not aware of the interstate transportation.1451 
In prosecutions for other crimes, frequently for conspiracy, the Gov
ernment must prove that the defendant knew of the nexus.1452

1450. See, e.g., Act of Jan. 2, 1951, §§ 2-5, 15 U.S.C. §§ 1172-75 (1970) (trans
portation of gambling devices); 18 U.S.C. §§ 2312, 2313 (1970) (transportation or 
receipt of stolen motor vehicles); id. § 1952 (interstate travel in aid of racketeering); 
id. §§ 1201, 1202 (transportation of kidnap victims and receipt of ransom money). 
The nexus with interstate commerce may be proved circumstantially. United States 
v. Roby, 499 F.2d 151, 152 (10th Cir. 1974). The ambit of Congress’s power to 
prohibit activities having a nexus with interstate commerce is limited, however. 
United States v. Archer, 486 F.2d 670 (2d Cir. 1973). As Judge Friendly noted in 
Archer, a local bribery offense cannot be converted into a federal crime merely because 
of an incidental interstate telephone conversation between the defendant and federal 
agents. Id. at 681.

1451. See, e.g., United States v. Buckles, 495 F.2d 1377, 1379 (8th Cir. 1974) 
(prosecution under 18 U.S.C. § 2314 (1970); defendant need not know he caused 
forged security to travel in interstate channels); United States v. Rollings, 494 F.2d 
344, 345 (8th Cir. 1974) (per curiam) (prosecution under 18 U.S.C. App. § 
1202(a)(1) (1970); defendant, a convicted felon, need not know firearm traveled in 
interstate commerce); United States v. Polesti, 489 F.2d 822, 824 (7th Cir. 1973) 
(prosecution under 18 U.S.C. § 659 (1970); knowledge that stolen cartons of whiskey 
travelled in interstate commerce not required); United States v. Tyers, 487 F.2d 
828, 830 (2d Cir.), cert, denied, 416 U.S. 971 (1974) (prosecution under 18 U.S.C. 
§§ 2, 659 (1970); knowledge that stolen money orders traveled in interstate commerce 
not required).

1452. See, e.g., United States v. Cangiano, 491 F.2d 906, 909-10 (2d Cir.), cert, 
denied, 94 S. Ct. 3223 (1974) (conspiracy to violate 18 U.S.C. §§ 371, 1465 (1970); 
prosecution must prove specific intent to cross state lines with obscene materials); 
United States v. Houle, 490 F.2d 167 (2d Cir.), cert, denied, 417 U.S. 970 (1974) 
(conspiracy to violate 18 U.S.C. §§ 2, 371, 659 (1970); knowledge of interstate 
character of beef shipment required); United States v. De Marco, 488 F.2d 828, 832 
(2d Cir. 1973) (conspiracy prosecution under 18 U.S.C. § 371 (1970); must prove 
defendants knew copper rods were stolen from interstate lines of commerce). But see 
United States v. Polesti, 489 F.2d 822, 824 (7th Cir. 1973) (conspiracy to violate 
18 U.S.C. § 659 (1970); knowledge of interstate nature of stolen cartons of whiskey 
not required).

1453. United States v. Wetzel, 488 F.2d 153, 156 (8th Cir. 1973).
1454. 484 F.2d 726 (7th Cir. 1973), cert, denied, 415 U.S. 923 (1974).
1455. Id. at 728.
1456. Id.

Whether the goods moved in interstate commerce is a factual 
question for the jury,1453 but actual interstate movement may be un
necessary. For example, in United States v. Parent14 j4 the defendants 
argued that because a truckload of mini-bikes was hijacked before 
crossing a state line, there was no connection with interstate com
merce.1455 The court, disagreeing, pointed out that the shippers, by 
loading the truck, had taken an affirmative step toward transporting 
the mini-bikes interstate.1456
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Conspiracy. Conviction for conspiracy under federal stat
utes14’‘ rests on proof of an agreement by two or more persons to 
combine their affirmative efforts for an illegal purpose and on proof of 
the knowing commission of an overt act by a coconspirator in the 
furtherance of the agreement.1457 1458 Participation in the criminal activity 
must be knowing and intentional.1459 Mere knowledge or approval of 
or acquiescence in the object or purpose of a conspiracy without agree
ment to participate does not make one a conspirator.1460 When a 
defendant’s participation in the conspiracy is established, however, he 
may be held accountable for everything said, written, or done by any 
other coconspirator in the furtherance of the conspiracy, even where 
the acts were done before the defendant joined the conspiracy.1461

1457. 18 U.S.C. §§ 371, 372, 956 (1970).
1458. See, e.g., United States v. Ford, 498 F.2d 1398 (4th Cir. 1974) (No. 73-1881, 

at 4) (unpublished opinion) (per curiam); Brinlee v. United States, 496 F.2d 351, 
355 (8th Cir. 1974); United States v. Hearn, 496 F.2d 236, 241-42 (6th Cir. 1974); 
United States v. Maddox, 492 F.2d 104, 106 (5th Cir. 1974); United States v. Perez, 
489 F.2d 51, 61 (5th Cir. 1973), cert, denied, 417 U.S. 945 (1974); United States v. 
Edwards, 488 F.2d 1154, 1157 (5th Cir. 1974); cf. United States v. Stephens, 492 
F.2d 1367, 1372-73 (6th Cir. 1974) (each conspirator need not be a member from 
the beginning; need only be a concert of purpose when each joins). The presence 
of an agreement is the primary element of a conspiracy, although the commission of 
an overt act also is essential. United States v. Parent, 484 F.2d 726, 734 (7th Cir. 
1973), cert, denied, 415 U.S. 923 (1974). Where a single agreement is entered 
into, there is but one conspiracy even if the violation of more than one statute is 
planned. United States v. Adcock, 487 F.2d 637, 639 (6th Cir. 1973). The crime 
of conspiracy is completed upon the completion of the agreement to violate the law 
and the commission of one overt act, no matter how innocent the act, may constitute 
completion. The ultimate success or failure of the planned venture is irrelevant. See 
United States v. Thompson, 493 F.2d 305, 310 (9th Cir. 1974), cert, denied, 43 
U.S.L.W. 3209 (U.S. Oct. 15, 1974); United States v. Parent, supra at 737; United 
States v. Nakaladski, 481 F.2d 289, 298 (5th Cir. 1973), cert, denied, 414 U.S. 1064 
(1973).

1459. United States v. Floyd, 496 F.2d 982, 987-88 (2d Cir. 1974); United States 
v. Downen, 496 F.2d 314, 318 (10th Cir. 1974); United States v. Musgrave, 483 
F.2d 327, 337 (5th Cir.), cert, denied, 414 U.S. 1023 (1973); United States v. Ryan, 
478 F.2d 1008, 1015 (5th Cir. 1973); cf. United States v. Salerno, 485 F.2d 260, 
262-63 (3d Cir. 1973) (per curiam) (one who knowingly aids and abets a conspiracy 
thereby becomes a member of it).

1460. See United States v. Cirillo, 499 F.2d 872, 884-86 (2d Cir. 1974),
cert, denied, 43 U.S.L.W. 3330 (U.S. Dec. 10, 1974) (must be basis for
inferring that defendant knew about illegal enterprise and intended to participate); 
United States v. Edwards, 488 F.2d 1154, 1158 (5th Cir. 1974) (mere association 
does not permit inference of guilt); United States v. Bostic, 480 F.2d 965, 968 (6th 
Cir. 1973) (inference of guilt cannot be drawn from mere association); United States 
v. Reach, 480 F.2d 1274, 1287-88 (10th Cir. 1973) (close and repeated association 
with one proved to have committed criminal offense does not establish guilt).

1461. United States v. Overshon, 494 F.2d 894, 896 (8th Cir. 1974). A defendant 
cannot be held culpable for actions beyond the original scope of the conspiracy. 
United States v. Salazar, 485 F.2d 1272, 1276 (2d Cir. 1973), cert, denied, 415 U.S. 
985 (1974), citing United States v. Crimmins, 123 F.2d 271, 273 (2d Cir. 1941). 
Yet members of the conspiracy need not know all the other members or their specific 
activities. See United States v. Wilson, 497 F.2d 602, 605 (8th Cir. 1974); United 
States v. James, 494 F.2d 1007, 1026 (D.C. Cir. 1974); United States v. Musgrave, 
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A conspiracy conviction cannot be upheld unless the Government 
proves beyond a reasonable doubt that the defendant had the specific 
intent to commit the substantive offense.1462 Thus, in conspiracy cases 
involving interstate commerce, the prosecution must prove that the 
defendant actually knew of the interstate movement of the goods, even 
if that knowledge is not an element of the substantive offense.1463 
Despite the interdependence, the substantive offense and the con
spiracy to commit it remain separate and distinct.1464

483 F.2d 327, 336 (5th Cir.), cert, denied, 414 U.S. 1023 (1973). In United States 
v. Bynum, for example, the court found defendants liable for the violent acts of their 
coconspirators despite the defendants’ claim that the violence was beyond the scope 
of the original conspiracy. 485 F.2d 490, 498 (2d Cir. 1973), vacated and remanded 
on other grounds, 417 U.S. 903 (1974).

1462. United States v. Cangiano, 491 F.2d 906, 909 (2d Cir.), cert, denied, 94 
S. Ct. 3223 (1974).

1463. United States v. Alsondo, 486 F.2d 1339, 1343 (2d Cir. 1973), cert, granted 
sub nom. United States v. Feola, 416 U.S. 935 (1974) (No. 73-1123); accord, United 
States v. Cangiano, 491 F.2d 906, 910 (2d Cir.), cert, denied, 94 S. Ct. 3223 (1974); 
United States v. Houle, 490 F.2d 167, 170 (2d Cir. 1973), cert, denied, 417 U.S. 970 
(1974); United States v. De Marco, 488 F.2d 828, 837 (2d Cir. 1973).

1464. United States v. Pacheco, 489 F.2d 554, 557 (5th Cir. 1974), petition for 
cert, filed, 42 U.S.L.W. 3596 (U.S. Apr. 8, 1974) (No. 73-1510); United States v. 
Lupino, 480 F.2d 720, 724-25 (8th Cir.), cert, denied, 414 U.S. 924 (1973). But cf. 
United States v. Peterson, 488 F.2d 645 (5th Cir. 1974), cert, denied, 43 U.S.L.W. 
3208 (U.S. Oct. 15, 1974) (in some instances jury can acquit of aiding and abetting 
while convicting of conspiracy; guilty verdict reversed).

1465. 489 F.2d 554 (5th Cir. 1974), petition for cert, filed, 42 U.S.L.W. 3596 
(U.S. Apr. 8, 1974) (No. 73-1510).

1466. Id. at 557; see 18 U.S.C. §§ 371, 1955 (1970).
1467. 489 F.2d at 557-59; see notes 702-710 and accompanying text. See generally 

Note, Whartons Rule and Conspiracy to Operate an Illegal Gambling Business, 30 
Wash. & Lee L. Rev. 613 (1973).

1468. See United States v. Butler, 494 F.2d 1246, 1255-56 (10th Cir. 1974); cf. 
United States v. Perez, 489 F.2d 51, 62-63 (5th Cir. 1973), cert, denied, 417 U.S. 
945 (1974) (one conspiracy even though series of separate fraudulent collusions 
involved); United States v. Bynum, 485 F.2d 490, 497 (2d Cir. 1973), vacated and 
remanded on other grounds, 417 U.S. 903 (1974) (given large quantities of drugs 
and money involved, inference each defendant knew he was part of a larger ongoing 

That a substantive offense requires the participation of two or more 
persons does not preclude a conspiracy conviction for the same offense. 
In United States v. Pacheco14^5 the defendants contended that they 
could not be charged with operation of an illegal gambling business 
and conspiracy to operate an illegal gambling business, since a pre
requisite to the substantive charge was that it involve five or more 
persons.1466 The court rejected this argument because it concluded 
that the numerical element was simply a jurisdictional requirement 
unrelated to the requisite elements of the alleged criminal conduct.1467

Multiple conspiracies present special problems. If the conspiracy 
indictment alleges only one ongoing conspiracy but evidence of 
several independent conspiracies is introduced, a conviction may be 
set aside if substantial rights of the defendant have been affected.1468 



534 The Georgetown Law Journal [Vol. 63:331

When only one conspiracy is alleged and proved the judge need not 
instruct the jury on the possibility of multiple conspiracies.1469

operation proper); United States v. Jones, 480 F.2d 954, 958 (5th Cir. 1973) (although 
characters changed and separate smuggling incidents involved, one conspiracy because 
of intent to set up long term operation). The question whether a scheme is one or 
several conspiracies is primarily a question for the jury because it is a question of 
fact concerning the nature of the agreement. United States v. Wilson, 497 F.2d 602, 
604 (8th Cir. 1974).

1469. United States v. Barrera, 486 F.2d 333, 339 (2d Cir. 1973), cert, denied, 416 
U.S. 940 (1974). Convictions for conspiracies involving drugs are often contested 
on the ground that the Government has not proved that the conspiracy was a single, 
rather than a multiple one. Even though drug conspiracies usually are multi
tiered, courts tend to see them as single conspiracies because each tier 
knows that its existence depends on others. See, e.g., United States v. Arroyo, 494 
F.2d 1316, 1318-19 (2d Cir. 1974), cert. denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 
1974); United States v. Bynum, 485 F.2d 490, 495-96 (5th Cir. 1973), vacated and 
remanded on other grounds, 417 U.S. 903 (1974); United States v. Musgrave, 483 
F.2d 327, 337 (5th Cir. 1973), cert, denied, 414 U.S. 1023 (1973).

1470. See United States v. Musgrave, 483 F.2d 327, 333 (5th Cir.), cert, denied,
414 U.S. 1023 (1973).

1471. 483 F.2d 327 (5th Cir.), cert, denied, 414 U.S. 1023 (1973).
1472. See id. at 333. Thus, the prosecution may circumvent the rule procedurally.
1473. See United States v. Goodwin, 494 F.2d 1141, 1144-45 (5th Cir. 1974).
1474. 18 U.S.C. §§ 1621-23 (1970). Section 1621 is the general perjury statute, 

penalizing false statements made to the Government under oath. Id. § 1621. Section 
1622 prohibits subornation of perjury, while section 1623 prohibits material false 
testimony before federal grand juries and courts. Id. §§ 1622, 1623. The general 
perjury statute requires that the false statement be made willfully, while section 1623 
requires only that the false statement be made knowingly. See United States v. 
Lardieri, 497 F.2d 317, 320-21 (3d Cir. 1974).

1475. United States v. Makris, 483 F.2d 1082, 1088 (5th Cir. 1973), cert, denied,
415 U.S. 914 (1974), quoting United States v. Gremillion, 464 F.2d 901, 904 (5th 
Cir. 1972). Materiality is a question of law to be decided by the court. United 
States v. Koonce, 485 F.2d 374, 380 (8th Cir. 1973); United States v. Mancuso, 485 
F.2d 275, 280 (2d Cir. 1973); United States v. Masters, 484 F.2d 1251, 1252 (10th Cir. 
1973). Since the function of a grand jury proceeding is to uncover facts that will 
support formal charges, leads to additional facts may be material although they do 

As a general rule, if only one of the alleged coconspirators is con
victed, his conviction will not be upheld.1470 However, the Fifth 
Circuit this term propounded two notable exceptions to this rule. In 
United States v. Musgrave 1471 the court held that the general rule is 
inapposite where the alleged coconspirators are tried in consecutive, 
rather than joint trials.1472 Later in the term, the court indicated that 
the conviction of a single defendant can be upheld where the evidence 
shows the existence of at least one other conspirator, either unindicted 
or unnamed.1473

False Statements and Perjury. To be violative of federal perjury
statutes, false statements must be material to issues pending before 
investigatory bodies.1474 A false statement is material if it may in
fluence the tribunal or, in the case of a grand jury, if the statement 
would have the natural tendency to influence or impede the investi
gation.1475
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One who gives an answer that is literally accurate cannot be con
victed of perjury, even if the answer was intentionally deceptive.1476 
Rather, the prosecution must prove that the defendant purposefully 
misstated the facts and knew the statements to be untrue.1477 In 
United States v. Koonce1478 the Eighth Circuit considered whether 
proof of perjury requires the oath of two witnesses and concluded that 
the traditional two witness rule was not constitutionally mandated.1479

not bear directly on the ultimate disposition of the investigated case. United States 
v. Lardieri, 497 F.2d 317, 319-20 (3d Cir. 1974).

1476. See Bronston v. United States, 409 U.S. 352, 362 (1973); United States v. 
Cook, 489 F.2d 286, 287 (9th Cir. 1973); United States v. Makris, 483 F.2d 1082, 
1086 (5th Cir. 1973), cert, denied, 415 U.S. 914 (1974).

1477. See United States v. Makris, 483 F.2d 1082, 1086 (5th Cir. 1973), cert, 
denied, 415 U.S. 914 (1974).

1478. 485 F.2d 374 (8th Cir. 1973).
1479. Id. at 376-77 (upholding 18 U.S.C. § 1623(e) (1970), which alters the 

traditional rule); accord, United States v. Isaacs, 493 F.2d 1124, 1155-56 (per 
curiam), cert, denied, 417 U.S. 976 (1974), interpreting Weiler v. United States, 323 
U.S. 606, 608-10 (1945) (implying that the traditional rule might be altered by 
congressional legislation); see 18 U.S.C. § 1623(e) (1970).

1480. 18 U.S.C. § 1001 (1970); see, e.g., United States v. Zeehandelaar, — F.2d 
—, — (2d Cir. Mar. 15, 1974) (No. 73-2703, at 3524) (false statements made to 
Bureau of Sport Fisheries and Wildlife); United States v. Gottlieb, 493 F.2d 987, 
994 (2d Cir. 1974) (false statements of membership in National Guard made to draft 
board); United States v. Weiss, 491 F.2d 460, 462 (2d Cir. 1974), cert, denied, 43 
U.S.L.W. 3209 (U.S. Oct. 15, 1974) (false statements on invoices submitted to Army 
Exchange Service). In a prosecution under section 1001, the Government must 
prove that the statement was made knowingly and willfully and that the defendant 
knew of its falsity. See United States v. Steinhilber, 484 F.2d 386, 389-90 (8th Cir. 
1973); cf. United States v. Gottlieb, supra at 993 (false statement made with reckless 
disregard for its truth or falsity sufficient).

Section 1001 has been upheld as not unconstitutionally vague. United States v. 
Matansky, 482 F.2d 1319, 1322 (9th Cir. 1973), cert, denied, 414 U.S. 1039 (1973). 
Some courts, however, have expressed consternation over the statute’s broad language. 
See United States v. Bedore, 455 F.2d 1109 (9th Cir. 1972); Paternostic v. United 
States, 311 F.2d 298 (5th Cir. 1962). In order to curtail the potential for improper 
application, courts have noted that some of the provisions of the statute might be 
construed narrowly. United States v. Isaacs, 493 F.2d 1124, 1127 (7th Cir. 1974) 
(per curiam), cert, denied, 417 U.S. 976 (1974) (IRS a regulatory body within 
statute but FBI might not be); United States v. Protch, 481 F.2d 647, 647-48 (3d 
Cir. 1973) (per curiam) (affidavit a statement within Act, but less formal utterances 
may not be).

1481. See United States v. Candella, 487 F.2d 1223, 1225-27 (2d Cir. 1973), 
cert, denied, 415 U.S. 977 (1974).

1482. 488 F.2d 512 (5th Cir. 1974) (per curiam).

Knowing and willful making of false statements or concealment of 
material facts from any agency or department of the United States on 
a matter within its jurisdiction also is punishable under federal law.1480 
A false statement need not have been made directly to an agency or 
department; the defendant’s expectation that a statement would be 
used by a department or agency is a sufficient basis for conviction.1481 
Crimes Against the Person. The Fifth Circuit in United States
v. Rogers1482 noted that a criminal threat against the life of the 
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President of the United States must be a true threat, knowingly and 
intelligently made.1483 The court adopted the prevailing view that the 
defendant’s actual intent to carry out the threat need not be prov
ed.1484 Threats against other public officials need not be intentional 
to violate federal law.1485 1486

1483. Id. at 514; see 18 U.S.C. § 871(a) (1970).
1484. 488 F.2d at 514; accord, United States v. Hall, 493 F.2d 904, 905 (5th Cir. 

1974) (per curiam); United States v. Lincoln, 462 F.2d 1368, 1369 (6th Cir.) (per 
curiam), cert denied, 409 U.S. 952 (1972); United States v. Hart, 457 F.2d 1087, 
1090 (10th Cir.), cert, denied, 409 U.S. 861 (1972); United States v. Compton, 428 
F.2d 18, 21 (2d Cir. 1970), cert, denied, 401 U.S. 1014 (1971); Roy v. United States, 
416 F.2d 874, 878 (9th Cir. 1969). Contra, United States v. Patillo, 438 F.2d 13, 16 
(4th Cir. 1971) (en banc).

1485. See United States v. Sirhan, 504 F.2d 818 (9th Cir. 1974) (per curiam) 
(foreign head of state; no requirement of willfulness under 18 U.S.C. § 876 (1970)) 
United States v. Maisonet, 484 F.2d 1356, 1358 (4th Cir. 1973), cert, denied, 415 
U.S. 933 (1974) (judge; intent to threaten need not be proved under 18 U.S.C. § 
876 (1970)).

1486. 485 F.2d 1179 (10th Cir. 1973), cert, denied, 416 U.S. 986 (1974).
1487. Id. at 1185; see 18 U.S.C. § 2113(d) (1970); cf. United States v. Alsop, 

479 F.2d 65, 67 (9th Cir. 1973) (actual fear need not be proved). But cf. United 
States v. Daulton, 488 F.2d 524, 524-25 (5th Cir. 1973) (per curiam), cert, denied, 
416 U.S. 989 (1974) (soap wrapped in towel and second towel for strangling victim 
held deadly weapon under 18 U.S.C. § 113(a) (1970); court did not focus on victim’s 
state of mind).

1488. Id.-, see United States v. Newkirk, 481 F.2d 881, 883 (4th Cir. 1973) (per 
curiam), cert, denied, 414 U.S. 1145 (1974) (unloaded gun). See generally United 
States v. Cady, 495 F.2d 742, 745-46 (8th Cir. 1974) (dictum) (discussion of present 
law).

1489. United States v. Zouras, 497 F.2d 1115, 1121 (7th Cir. 1974) (per curiam); 
see 18 U.S.C. § 876 (1970).

1490. United States v. DeMet, 486 F.2d 816, 819 (7th Cir. 1973), cert, denied, 
416 U.S. 969 (1974) (bar owner paid police officers in order to prevent harassment 
of clientele); United States v. Biondo, 483 F.2d 635, 639-40 (8th Cir. 1973), cert, 
denied, 415 U.S. 947 (1974) (fruit market owner paid employees after threats to 
injure business and family).

1491. United States v. Biondo, 483 F.2d 635, 643 (8th Cir. 1973), cert, denied, 
415 U.S. 947 (1974). Fear need not result from a direct threat. It is sufficient if 

The state of mind of the victim may be an essential element of a 
crime against the person. In United States v. Marx148Q assault with a 
deadly weapon within the meaning of the aggravated bank robbery 
statute was construed to include as an element a victim’s reasonable 
apprehension of harm but not a defendant’s present ability to inflict 
that harm.1487 It was no defense that the “bombs” defendants had 
attached to their victims were incapable of exploding.1488 In sustaining 
a conviction for use of the mails in furtherance of extortion, the Seventh 
Circuit held that a victim who was pressured not to give testimony was 
deprived of a “thing of value” within the meaning of the statute.1489 
Fear under the federal statute prohibiting interference with commerce 
by extortion includes fear of either physical or economic harm.1490 
The state of mind of the victim is an essential element.1491
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Crimes Against Property. The elements of mail fraud include
a scheme to defraud by means of false or fraudulent representations 
and the use of the mails in furtherance of that scheme.1492 Each use 
of the mails constitutes a separate offense.1493 In United States v. 
Maze1494 the Supreme Court discussed the circumstances under which 
the fraudulent use of credit cards may violate the mail fraud statute. 
The Court held that under the statute the mailing must be for the 
purpose of executing the fraudulent scheme although it need not be an 
essential element of the scheme.1495 The Court rejected a government 
contention that the use of the mails furthered the scheme because the 
delay caused by the use of the mails aided the perpetrator of the credit 
card scheme by postponing his detection.1496

the circumstances render the victim’s fear reasonable. United States v. DeMet, 486 
F.2d 816, 820 (7th Cir. 1973), cert, denied, 416 U.S. 969 (1974).

1492. Pereira v. United States, 347 U.S. 1, 8 (1954); United States v. Green, 494 
F.2d 820, 823 (5th Cir. 1974); United States v. Bruce, 488 F.2d 1224, 1230 (5th 
Cir. 1973), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. 
Schultz, 482 F.2d 1179, 1181 (6th Cir. 1973); see 18 U.S.C. § 1341 (1970).

In determining whether a scheme is fraudulent, a court should try to employ 
contemporary, nontechnical standards of honesty and fair play. See United States v. 
Bruce, 488 F.2d 1224, 1229 (5th Cir. 1973), cert, denied, 43 U.S.L.W. 3208 (U.S. 
Oct. 15, 1974); United States v. States, 488 F.2d 761, 764 (8th Cir. 1973), cert, 
denied, 417 U.S. 909 (1974). The scheme need not be fraudulent on its face or 
misrepresentative of any material fact. Rather, a scheme reasonably calculated to 
deceive persons of ordinary prudence and comprehension violates the Act. United 
States v. Bruce, supra at 1229.

1493. United States v. Aldridge, 484 F.2d 655, 660 (7th Cir. 1973) (securities 
and mail fraud). A defendant causes the mails to be used when he does an act with 
knowledge that the use of the mails will follow in the ordinary course of events. 
Pereira v. United States, 347 U.S. 1, 8-9 (1954).

1494. 414 U.S. 395 (1974).
1495. Id. at 400.
1496. Id. at 402-03. But see United States v. Miles, 483 F.2d 1372, 1376 (8th 

Cir. 1973), vacated and remanded, 415 U.S. 970 (1974), aff’d on remand, 498 F.2d 
394 (8th Cir. 1974), cert, denied, 43 U.S.L.W. 3295 (U.S. Nov. 19, 1974) 
(one-week delay before check processed deemed essential to defendants’ 
scheme). Chief Justice Burger, dissenting in Maze, stressed that historically the mail 
fraud statute has been a “stop gap device” to deal temporarily with newly developing 
fraudulent practices until Congress could enact more specific remedies. 414 U.S. at 
405-06 (Burger, C.J., dissenting). The Chief Justice cautioned that the lower court’s 
decision holding that the mails were not used should be read narrowly and that the 
court did not hold that the fraudulent use of a credit card can never constitute a 
violation of the mail fraud statute. Id. at 407, citing United States v. Maze, 468 F.2d 
529, 536 (6th Cir. 1972), aff’d, 414 U.S. 395 (1974).

1497. 497 F.2d 730 (9th Cir. 1974).
1498. Id. at 740; see 18 U.S.C. § 2114 (1970).

The Ninth Circuit in United States v. Fernandez1497 reversed a con
viction under the federal statute proscribing robbery of mail, money, 
or other property of the United States.1498 The court held than an in
sufficient nexus was shown between the property taken and the postal 
service when the defendants stole money from an undercover narcotics 
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agent who was not employed by the postal service.1499 T]ie court 
looked to the legislative history of a 1935 amendment adding the 
words “money” and “other property” to the statute, which had pre
viously contained references only to “mailed matter,” and considered 
dispositive congressional testimony that the only purpose of the 
amendment was to extend the protection of property in the custody 
of postal workers.1500

1499. 497 F.2d at 739-40.
1500. 497 F.2d at 740; see Act of Mar. 4, 1909, ch. 321, § 197, 35 Stat. 1126, 

as amended, Act of Aug. 26, 1935, ch. 694, 49 Stat. 867, codified at, 18 U.S.C. § 2114 
(1970).

1501. See Circuits Note: 1971-1972 Term 468-71 & n.1471. The American Law 
Institute test provides:

(1) A person is not responsible for criminal conduct if at the time of such 
conduct as a result of mental disease or defect he lacks substantial capacity 
either to appreciate the criminality [wrongfulness] of his conduct or to 
conform his conduct to the requirements of law.
(2) As used in the Article, the terms “mental disease or defect” do not 
include an abnormality manifested only by repeated criminal or otherwise 
anti-social conduct.

Model Penal Code § 4.01 (Proposed Official Draft 1962).
1502. See, e.g., United States v. Bass, 490 F.2d 846, 850 (5th Cir. 1974); United 

States v. McCracken, 488 F.2d 406, 409 (5th Cir. 1974); United States v. Milne,
487 F.2d 1232, 1234 (5th Cir. 1973).

1503. See, e.g., Davis v. United States, 160 U.S. 469, 486 (1895); United States 
v. Milne, 487 F.2d 1232, 1234 (5th Cir. 1973); Mims v. United States, 375 F.2d 135, 
140 (5th Cir. 1967).

1504. See, e.g., United States v. Trapnell, 495 F.2d 22, 24 (2d Cir. 1974); 
United States v. Strutton, 494 F.2d 686, 687-88 (2d Cir. 1974) (per curiam); 
United States v. Bass, 490 F.2d 846, 850 (5th Cir. 1974); United States v. McCracken,
488 F.2d 406, 409, 410 (5th Cir. 1974); United States v. Milne, 487 F.2d 1232, 
1234-35 (5th Cir. 1973). It is not error, however, for the court to mention the 
presumption of sanity in its general instructions, even though sufficient evidence of 
insanity has been introduced to overcome the presumption. Virgin Islands v. Bellott, 

DEFENSES

Insanity. Nearly all courts of appeals have adopted the
American Law Institute standard, or some variation thereof, to define 
the insanity defense.1501 Consequently, the primary issue in recent 
appeals has not been the definition of the insanity test, but rather the 
respective burdens of proof that must be met by the defendant and 
the Government when the insanity defense is interposed. The de
fendant’s sanity is always a prerequisite to conviction for a crime,1502 
but when the defendant fails to raise an insanity defense, the pre
sumption of sanity, which stands in the absence of contrary evidence, 
satisfies the government’s burden of proof.1503 When the defendant 
presents evidence indicating that he may have been insane at the time 
of the offense, the burden of proving beyond a reasonable doubt that 
the defendant was sane falls upon the Government.1504
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In United States v. McCracken1505 the Fifth Circuit found testimony 
of a neurologist, who had treated the defendant for 10 years, and 
testimony of lay witnesses, who had observed the defendant’s behavior, 
sufficient to place the burden of proving sanity on the Government.1506 
By presenting lay witnesses and one expert witness who had examined 
the defendant one month after the crime and who testified that the de
fendant did not lack substantial capacity to appreciate the wrongfulness 
of his conduct or to conform his conduct to the requirements of law, 
the Government avoided a directed verdict of acquittal and moved the 
question of whether the defendant was sane at the time the offense 
was committed to the jury.1507

495 F.2d 1393, 1396 (3d Cir. 1974); United States v. Harper, 450 F.2d 1032, 1038-39 
(5th Cir. 1971) (dictum).

The question of the defendant’s insanity generally is determined by the trier of 
fact United States v. Kohlmann, 491 F.2d 1250, 1252 (5th Cir. 1974); United States 
v. McCracken, supra at 409. Initially, however, the court must determine whether 
enough evidence has been presented by the defendant to put his sanity in question. 
Brinkley v. United States, 498 F.2d 505, 512 (8th Cir. 1974); United States v. 
McCracken, supra at 409; United States v. Holt, 450 F.2d 868, 869-70 (5th Cir. 
1971) (per curiam).

The federal rule that the prosecution bears the burden of proving sanity is not a 
constitutional doctrine and federal courts have upheld contrary state practices. See 
Perkey v. Cardwell, 492 F.2d 1244 (6th Cir. 1974) (No. 73-1272, at 2-3) (un
published opinion) (per curiam) (Ohio rule that accused must establish his insanity 
by preponderance of evidence followed); Phillips v. Hocker, 473 F.2d 395, 397-98 
(9th Cir.), cert, denied, 411 U.S. 935 (1973) (Nevada practice requiring defendant 
to prove his insanity by preponderance of evidence upheld).

1505. 488 F.2d 406 (1974).
1506. Id. at 410. The Fifth Circuit has never precisely defined the quantum of 

evidence that is sufficient to put the question of sanity to the jury. Rather, it has 
chosen to take a case by case approach giving careful attention to the weight of 
evidence on each side. Id. at 409.

1507. Id. at 410-11.
1508. Virgin Islands v. Bellott, 495 F.2d 1393, 1397 (3d Cir. 1974); United States 

v. Shackelford, 494 F.2d 67, 75 (9th Cir. 1974), cert, denied, 417 U.S. 934 (1974); 
Mims v. United States, 375 F.2d 135, 143-46 (5th Cir. 1967); Dusky v. United States, 
295 F.2d 743, 758 (8th Cir.), cert, denied, 368 U.S. 998 (1961).

1509. 494 F.2d 67 (9th Cir. 1974), cert, denied, 417 U.S. 934 (1974).
1510. Compare id. at 71-75 (No. 73-1053, at 8-13) with United States v. Cooper, 465 

F.2d 451, 453 (9th Cir. 1973) (government reliance on lay witnesses to prove sanity, 
when defendant presents experts, fails to meet burden of proof as matter of law), 
citing Buatte v. United States, 330 F.2d 342, 345 (9th Cir. 1964). The Ninth Circuit 

Some courts have stated that the Government need not meet the 
defendant’s expert psychiatric testimony with psychiatric testimony 
of its own.1508 1509 In a decision that appeared to depart from its earlier 
decisions, the Ninth Circuit in United States v. Shackelford1500 held 
that the Government had met its burden by extensive cross-examina
tion of defendant’s expert and by the introduction of testimony by lay 
witnesses who were in a position to observe the defendant during and 
immediately after the crime.1510 However, even where the defendant’s 
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expert testimony is contradicted by a government expert witness, the 
issue of the defendant’s sanity may not be presented to the jury1511 
if the government witness cannot render an opinion on whether the 
defendant was sane at the time of the offense.

in Shackelford attempted to distinguish Buatte and Cooper on the ground that they 
apply only when the defendant’s psychiatric testimony is not destroyed by cross- 
examination. 493 F.2d at 69-70.

1511. United States v. Bass, 490 F.2d 846, 850-52 (5th Cir. 1974). Upon 
concluding that the Government had not introduced sufficient rebuttal evidence to 
present a jury question, the Bass court considered whether to retry the defendant. 
The court chose a middle course between granting a new trial and entering a verdict 
of acquital by reason of insanity and remanded the case to the district court where 
the defendant would be entitled to a directed verdict unless the Government presented 
sufficient additional evidence to carry its burden on the issue of insanity. Id. at 852 
(discussion of alternatives upon remand).

1512. 495 F.2d 1393 (3d Cir. 1974).
1513. Id. at 1396-97.
1514. See United States v. Bass, 490 F.2d 846, 853 (5th Cir. 1974).
1515. United States v. McCracken, 488 F.2d 406, 421-27 (5th Cir. 1974). But cf. 

United States v. Brawner, 471 F.2d 969, 997-98 (D.C. Cir. 1972) (rehearing en 
banc) (effect of acquittal by reason of insanity, confinement in mental hospital until 
sanity recovered, may be disclosed to jury).

1516. United States v. Patrick, 494 F.2d 1150, 1153 (D.C. Cir. 1974) (per curiam).
1517. 498 F.2d 505 (8th Cir. 1974).
1518. § 2, 18 U.S.C. § 3006A(e)(l) (1970). The statute allows counsel for a 

defendant without financial resources to request the court to provide “investigative, 
expert, or other services necessary for an adequate defense.” Id. Upon a finding 
that the services are necessary and that the defendant is financially unable to obtain 
them, the court shall authorize counsel to obtain the needed services. Id.

Appellate courts have found it necessary to reverse lower federal 
court decisions when the effect of an instruction to the jury is to place 
upon the defendant the burden of proof on the insanity issue. In 
Virgin Islands v. Bellott1512 a jury instruction placing the burden on the 
defendant to show his incapacity to commit the crime before requiring 
the Government to establish sanity beyond a reasonable doubt was 
held improper.1513 Similarly, an instruction that can be interpreted by 
a reasonable juror to require that the jury acquit only if the defendant 
is found to be insane beyond a reasonable doubt may be prejudicial.1514 
The Fifth Circuit held this term that a jury instruction implying that 
the defendant would be released if acquitted because of insanity con
stitutes reversible error,1515 and the District of Columbia Circuit con
demned an instruction that the jury could recommend psychiatric 
treatment in conjunction with a second-degree murder conviction.1516

The issue of whether expert psychiatric assistance should be provided 
for indigent defendants presents special problems. The Eighth 
Circuit in Brinkley v. United States1™ examined the denial of a request 
for psychiatric examination under the Criminal Justice Act of 19641518 
and held that the trial judge should rely on the judgment of the defense 
attorney on whether he would independently engage such services if 
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his client were financially able to support his defense.1519 The District 
of Columbia Circuit, on the other hand, endorsed an elaborate evalua
tion prrcess that includes analysis of whether an insanity defense is 
warranted and of whether the defendant has received sufficient 
psychiatric assistance from other sources.1520

1519. 498 F.2d at 510; accord, United States v. Bass, 477 F.2d 723, 725 (9th 
Cir. 1973); United States v. Theriault, 440 F.2d 713, 717 (5th Cir. 1971) (Wisdom, 
J., concurring), cert, denied, 411 U.S. 984 (1973).

1520. See United States v. Chavis, 476 F.2d 1137, 1143 (D.C. Cir. 1973).
1521. 411 U.S. 423 (1973).
1522 287 U S 435 (1932)
1523. 411 U.S. at 433; see 356 U.S. 369 (1958); Circuits Note: 1972-1973 Term 

633.
1524. 411 U.S. at 436.
1525. See, e.g., United States v. Garofalo, 496 F.2d 510, 512 (8th Cir. 1974) 

(interstate transportation and sale of stolen securities); United States v. Perez, 493 
F.2d 1339, 1344 (10th Cir. 1974) (possession and distribution of heroin); United 
States v. Scott, 487 F.2d 1399 (4th Cir. 1974) (No. 73-1514, at 2) (unpublished 
opinion) (per curiam) (sale of narcotics); United States v. Jones, 487 F.2d 676, 
678 (9th Cir. 1973) (violation of National Firearms Act); United States v. Test, 486 
F.2d 922, 924 (10th Cir. 1973) (per curiam), cert, denied, 417 U.S. 967 (1974) 
(distribution of LSD); United States v. Anders, 485 F.2d 562, 563 (5th Cir. 1973) 
(per curiam) (distribution of heroin); United States v. Ambrose, 483 F.2d 742, 746 
(6th Cir. 1973) (sale of non-taxpaid liquor); United States v. Principe, 482 F.2d 60, 
62 (1st Cir. 1973) (distribution of heroin); United States v. Dodson, 481 F.2d 656, 
657 (5th Cir. 1973) (per curiam) (distribution of heroin).

1526. See United States v. Jones, 487 F.2d 676, 678 (9th Cir. 1973); United 
States v. Glassel, 488 F.2d 143, 146 (9th Cir. 1973), cert, denied, 416 U.S. 941 
(1974).

1527. United States v. Jett, 491 F.2d 1078, 1080 (1st Cir. 1974). Since the 
defendant in Jett offered no evidence showing inducement beyond mere solicitation, 
the Government could have offered no evidence of predisposition and taken its 
chances that the jury would not accept the defendant’s testimony. Id.

Entrapment. Last term, the Supreme Court in United States
v. Russell1521 reaffirmed the “predisposition” approach to the defense 
of entrapment previously espoused in Sorrells v. United States1522 and 
Sherman v. United States.1523 In Russell the Court held that the en
trapment defense is protection only for the unwary innocent and that 
a defendant s predisposition to commit the offense charged is fatal to 
a claim of entrapment.1524 Consequently, the defendant’s predisposi
tion was the main focus of most of the circuit court opinions on entrap
ment this term.1525 The Ninth Circuit, in implementing Russell, has 
employed a two-pronged test: first, whether the defendant had a pre
disposition to commit the crime, and second, if the defendant lacked a 
predisposition or his predisposition was innocent, whether there was 
some form of government inducement to overcome that predisposi
tion.1526

When the defendant introduces sufficient evidence of inducement, 
the burden of proving predisposition rests with the Government.1527 
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The crucial question is whether the defendant has presented enough 
evidence to be entitled to have the jury consider his defense. The 
Third Circuit held this term in United States v. Watson1528 that an 
entrapment instruction must be given when the accused produces 
evidence that the Government initiated the crime, irrespective of the 
amount of pressure applied to the defendant, and any evidence negat
ing the defendant’s predisposition to commit the crime.1529 Evidence 
that a government informant has repeatedly and emotionally begged 
a defendant to sell drugs is sufficient to shift the burden to the Govern
ment to prove no entrapment beyond a reasonable doubt.1530 Some 
courts have held, however, that mere solicitation by a government 
agent or mere provision of the opportunity for criminal conduct is not 
sufficient to shift the burden to the Government.1531

Once the issue of entrapment has been sufficiently raised and the Government has 
offered evidence of predisposition, the issue becomes a question for the trier of fact. 
See, e.g., United States v. Lovingood, 492 F.2d 1240 (4th Cir. 1974) (No. 73-2071, 
at 3) (unpublished opinion) (per curiam); United States v. Fletcher, 487 F.2d 22, 
23 (5th Cir. 1973) (per curiam), cert, denied, 416 U.S. 958 (1974); United States v. 
Miller, 483 F.2d 61, 62 (5th Cir. 1973) (per curiam), cert, denied, 414 U.S. 1159 
(1974).

1528. 489 F.2d 504 (3d Cir. 1973).
1529. Id. at 509; accord, United States v. Ortiz, 496 F.2d 705, 706-07 (2d Cir. 

1974); United States v. Riley, 363 F.2d 955, 958-59 (2d Cir. 1966).
1530. See, e.g., United States v. Fletcher, 487 F.2d 22, 23 (5th Cir. 1973) (per 

curiam), cert, denied, 416 U.S. 958 (1974); United States v. Principe, 482 F.2d 60, 
62 (1st Cir. 1973); United States v. Thompson, 481 F.2d 650, 651 (1st Cir. 1973) 
(per curiam), cert, denied, 414 U.S. 1144 (1974).

1531. See United States v. Jett, 491 F.2d 1078, 1080 (1st Cir. 1974) (no induce
ment beyond mere solicitation or opportunity); United States v. Christopher, 488 
F.2d 849, 850-51 & n.l (9th Cir. 1973) (issue of entrapment does not arise if govern
ment agents have merely attempted to make a contact for a buy); United States v. 
Glassel, 488 F.2d 143, 146 n.2 (9th Cir. 1973), cert, denied, 416 U.S. 941 (1974) 
(dictum) (intervention by government agents is standard device for apprehending 
criminals and does not alone raise a jury question of entrapment).

1532. See United States v. Dodson, 481 F.2d 656, 657 (5th Cir. 1973) (per 
curiam).

1533. See United States v. Fletcher, 487 F.2d 22, 23 (5th Cir. 1973) (per curiam), 
cert, denied, 416 U.S. 958 (1974).

1534. See United States v. Thompson, 481 F.2d 650, 652 (1st Cir. 1973) (per 
curiam), cert, denied, 414 U.S. 1144 (1974).

1535. United States v. Principe, 482 F.2d 60, 62 (1st Cir. 1973).
1536. 493 F.2d 1339 (10th Cir. 1974).

Courts have found that the Government has met its burden of dis
proving entrapment beyond a reasonable doubt if it introduces evi
dence that the defendant drove a vehicle to the location of and was 
present at an illegal sale,1532 initiated a sale of narcotics and promised 
further and larger sales,1533 sold narcotics because of the money he 
could make,1534 and bargained with agents concerning the amount of 
commission while actively seeking new opportunities to involve himself 
in drug sales.1535 1536 In United States v. Perez1586 the Tenth Circuit held 
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that evidence of prior unconnected drug sales could be considered on 
the issue of predisposition.1537

1537. Id. at 1344; cf. United States v. Thompson, 481 F.2d 650, 652 (1st Cir. 
1973) (per curiam), cert, denied, 414 U.S. 1144 (1974) (court failed to find evidence 
of prior unconnected drug crimes irrelevant in light of other government evidence on 
predisposition).

1538. United States v. McKinley, 493 F.2d 547, 552 (5th Cir. 1974); United 
States v. Simon, 488 F.2d 133, 134 (5th Cir. 1973) (per curiam). The Fifth Circuit 
has not decided whether hearsay evidence about subsequent specific acts is admissible. 
United States v. McKinley, supra.

1539. 483 F.2d 742 (6th Cir. 1973).
1540. Id. at 750-51.
1541. See United States v. Perez, 493 F.2d 1339, 1342 (10th Cir. 1974). However, 

the Perez court found the error to be harmless in light of further substantial govern
ment evidence of predisposition. Id. at 1343-44. The Ninth Circuit found no need 
to determine whether the admission of hearsay evidence was error because the 
questioned evidence was only cumulative and therefore harmless. United States v. 
Jones, 487 F.2d 676, 678 (9th Cir. 1973).

1542. United States v. Pollard, 483 F.2d 929, 932 (8th Cir. 1973), cert, denied, 
414 U.S. 1137 (1974); United States v. Eddings, 478 F.2d 67, 72-73 & n.l (6th Cir. 
1973).

1543. United States v. Ambrose, 483 F.2d 742, 752-53 (6th Cir. 1973). In Ambrose 
the Sixth Circuit approved a charge using the language “lawful” and “unlawful” 
entrapment. Id. at 753. But cf. United States v. Sadler, 488 F.2d 434, 435 (5th 
Cir.) (per curiam), cert, denied, 417 U.S. 931 (1974) (use of terms “lawful” and 
“unlawful” entrapment may confuse the jury, but not plain error); United States v. 
Groessel, 440 F.2d 602, 607 (5th Cir.), cert, denied, 403 U.S. 933 (1971) (distinction 
between lawful and unlawful entrapment confusing and perhaps erroneous).

1544. See, e.g., United States v. Hodges, 493 F.2d 11, 12-13 (5th Cir. 1974) 
(dictum) (defendant who claims entrapment cannot ordinarily testify he did not 

Courts of appeals have not taken a uniform approach to the intro
duction of hearsay evidence in the entrapment context. The Fifth 
Circuit has indicated that where entrapment is asserted as a defense, 
hearsay evidence is admissible to show predisposition to commit the 
offense charged.1538 On the other hand, the Sixth Circuit in United 
States v. Ambrose 1539 found hearsay evidence of reputation indefinite 
and unreliable and therefore unacceptable as proof of predisposition.1540 
The Tenth Circuit has found that the admission of hearsay evidence 
is error.1541

The administration of the entrapment defense has presented prob
lems in the area of jury instructions. The jury must be informed that 
the Government is required to prove beyond a reasonable doubt that 
the defendant was not entrapped.1542 1543 As a result, courts have found 
to be erroneous charges that the jury must find the defendant not 
predisposed to commit the crime before it may acquit him, because 
such an instruction would deprive the defendant of the opportunity 
to be acquitted if the jury entertained a reasonable doubt about his 
predisposition.1043 However, a trial judge’s refusal to give an entrap
ment instruction usually is not reversible error when the defendant 
has failed to admit by oral testimony before the jury that he committed 
the acts charged.1544
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Jury Instructions

Jury instructions serve to preserve the integrity of the trial, to inform 
the jury of its role, and to give effect to principles of law.1545 Although 
the Federal Rules of Criminal Procedure speak only of instructions to 
be given at the close of counsel’s arguments,1546 cautionary instructions 
may be given as needed throughout the trial1547 and supplemental 
instructions may be added after the jury has retired.1548 Counsel for 
each side is entitled to submit requested instructions.1549

commit the acts charged); United States v. Watson, 489 F.2d 504, 507 (3d Cir. 
1973) (since defendant did not admit the crime charged, he was not entitled to an 
entrapment instruction and cannot complain that the entrapment charge was erroneous); 
United States v. Glassel, No. 73-2044, at 7 (9th Cir., Oct. 19, 1973) (unpublished 
first opinion), subsequently modified, 488 F.2d 143 (9th Cir. 1973), cert, denied, 416 
U.S. 941 (1974) (before defendant entitled to assert the entrapment defense, he must 
take the witness stand and tell the jury he committed all elements of charged offense); 
United States v. Newcomb, 488 F.2d 190, 192 (5th Cir. 1974) (per curiam) (defend
ant must admit to some culpable act that he claims he was entrapped into committing); 
United States v. Croxton, 482 F.2d 231, 233 (9th Cir. 1973) (defendant’s admission 
is condition precedent to assertion of entrapment defense); cf. United States v. McKinley, 
493 F.2d 547, 552 (5th Cir. 1974) (defendant who asserts entrapment defense admits 
the acts charged).

1545. See United States v. McCracken, 488 F.2d 406, 414 (5th Cir. 1974); 
Robinson, A Proposal for Limiting the Duty of the Trial Judge to Instruct the Jury Sua 
Sponte, 11 San Diego L. Rev. 325, 326-27 (1974).

1546. See Fed. R. Crim. P. 30. Rule 30 is the exclusive reference to jury instruc
tions in the Federal Rules of Criminal Procedure.

1547. See notes 1550-1563 infra and accompanying text.
1548. See notes 1625-1637 infra and accompanying text.
1549. Fed. R. Crim. P. 30.
1550. See, e.g., United States v. Brejan, — F.2d —, — (5th Cir. Mar. 12, 1974) 

(No. 73-2257, at 1791) (improper references to prior convictions); United States v. 
Hamm, 490 F.2d 1407 (4th Cir.) (No. 73-1265, at 7) (unpublished opinion), cert, 
denied, 416 U.S. 959 (1974) (references to unrelated discussion of robbery); United 
States v. Arenas-Grenada, 487 F.2d 858, 859 (5th Cir. 1973) (per curiam) (reference 
to item not to be introduced into evidence); United States v. Cox, 487 F.2d 634, 636 
(5th Cir. 1973) (indication that defendant a convicted felon); United States v. Bynum, 
485 F.2d 490, 503 (2d Cir. 1973), vacated and remanded, 417 U.S. 903 (1974) 
(witness’s reference to defendant’s previous incarceration); United States v. Troise, 
483 F.2d 615, 618 (6th Cir. 1973), cert, denied, 414 U.S. 1066 (1974) (non- 
responsive comment implying guilty knowledge); United States v. Payne, 475 F.2d 
1401 (4th Cir. 1973) (No. 72-2072, at 3) (unpublished opinion) (immaterial 
testimony).

1551. See, e.g., Donnelly v. DeChristoforo, 416 U.S. 637, 642-43 (1974) (pro
secutorial statement that accused charged with first-degree murder really hoped for 
conviction on lesser included offense); United States v. Fernandez, 497 F.2d 730, 
735 (9th Cir. 1974) (unspecified prosecutorial misconduct); United States v. Hawk, 

CAUTIONARY INSTRUCTIONS

During the course of a trial, the judge should give cautionary in
structions if information improperly comes to the jury’s attention,1550 
if counsel behaves improperly,1551 if lapses from proper trial procedure 
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occur,1552 or if evidence is admitted for a limited purpose only.1553 
The jury also should be cautioned to determine the guilt of every 
defendant individually whenever the judge refuses to grant a severance 
of defendants1554 or when a codefendant pleads guilty during the 
course of a trial.1555 Circuits disagree, however, about the need for a 
special cautionary instruction on the possible unreliability of eyewit
ness identifications.1556

497 F.2d 365, 370 (9th Cir. 1974), cert, denied, 43 U.S.L.W. 3209 (U.S. Oct. 15, 
1974) (prosecutorial comment on defendant’s refusal to take stand); United States 
v. Trutenko, 490 F.2d 678, 680 (7th Cir. 1973) (prosecutorial appeal to juror’s 
pecuniary interests); United States v. Davis, 487 F.2d 112, 124-25 (5th Cir. 1973) 
(prosecutorial comment on witness’s veracity based on facts not in evidence); 
United States v. Vario, 484 F.2d 1052, 1055 (2d Cir.), cert, denied, 414 U.S. 1129 
(1973) (defense counsel appeal to jury to apply “Golden Rule”); United States v. 
Jones, 482 F.2d 747, 754 (D.C. Cir. 1973) (prosecutorial comment on defendant’s 
veracity); United States v. Ward, 481 F.2d 185, 187 (5th Cir. 1973) (prosecutorial 
remark about defendant’s failure to testify).

1552. See, e.g., United States v. Vessel, 488 F.2d 1076, 1077 (5th Cir. 1974) (per 
curiam) (improper reference by judge to exhibit as being heroin); United States v. 
Calles, 482 F.2d 1155, 1161 (5th Cir. 1973) (inadmissible statement contained in 
exhibit taken into jury room); United States v. Marion, 477 F.2d 330, 332 (6th Cir. 
1973) (failure of trial judge to give cautionary instruction that jury was the final 
determiner of credibility).

1553. See, e.g., United States v. Lemon, 497 F.2d 854, 857-58 (10th Cir. 1974) 
(prior inconsistent statement used solely for impeachment); United States v. Gonzalez, 
491 F.2d 1202, 1205 ( 5th Cir. 1974) (prosecution witness’s reference to transactions 
not included in conspiracy indictment in order to establish conspiracy); Sears v. 
United States, 490 F.2d 150, 154 (5th Cir. 1974) (evidence of prior convictions 
admitted to impeach witness); United States v. Wright, 489 F.2d 1181, 1187 (D.C. 
Cir. 1973) (prior inconsistent statements used to impeach witness); United States v. 
Gilliam, 484 F.2d 1093, 1096 (D.C. Cir. 1973) (evidence introduced to prove 
conspiracy ).

1554. See United States v. Perez, 489 F.2d 51, 66 & n.29 (5th Cir. 1973), cert, 
denied, 417 U.S. 945 (1974); United States v. Bynum, 485 F.2d 490, 497 (2d Cir.
1973) , vacated and remanded, 417 U.S. 903 (1974). But cf. United States v. Pacente, 
490 F.2d 661, 665 (7th Cir. 1973), cert, denied, 43 U.S.L.W. 3330 (U.S. Dec. 10,
1974) (limiting instruction insufficient as means to avoid severance of unrelated counts).

1555. See United States v. Aldridge, 484 F.2d 655, 659 (7th Cir. 1973); United 
States v. Earley, 482 F.2d 53, 56 (10th Cir. 1973); cj. United States v. Davis, 487 
F.2d 112, 120 (5th Cir. 1973) (cautioning as to coconspirator’s pretrial guilty plea).

1556. Compare United States v. Holley, 502 F.2d 273, 275 (4th Cir. 1974) 
(failure to give special instruction viewed with grave concern) and United States v. 
O’Neal, 496 F.2d 368, 373 (6th Cir. 1974) (instruction about dangers of misidentifica
tion and how to weigh evidence should be given) with United States v. Wilford, 493 
F.2d 730, 733-34 (3d Cir. 1974) (rejecting contention that special instruction required 
absent request from counsel) and United States v. Amaral, 488 F.2d 1148, 1151 (9th 
Cir. 1973) (no requirement to give instruction sua sponte) and United States v. 
Evans, 484 F.2d 1178, 1187 (2d Cir. 1973) (no requirement to give special instruc
tion, even at request of defense counsel).

Cautionary instructions will not always prevent a mistrial. An 
instruction does not adequately cure prejudice to the defendant when, 
in fight of all the evidence, a significant possibility remains that the 
impropriety had a substantial impact upon the verdict. Thus, in 
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United States v. Falley1557 the Second Circuit found that a mere verbal 
instruction could not cure the prejudice created by the introduction 
of a large, but unrelated, quantity of illegal drugs into the court
room.1558

1557. 489 F.2d 33 (2d Cir. 1973).
1558. Id. at 38; accord, United States v. Arenas-Grenada, 487 F.2d 858, 859 (5th 

Cir. 1973); cf. United States v. Anderson, 498 F.2d 1038, 1044-45 (D.C. Cir. 1974) 
(prosecutor’s constitutionally impermissible question eliciting testimony that defendant 
stood mute in face of accusation not cured by immediate cautionary instruction); 
United States v. Cisneros, 491 F.2d 1068, 1075-76 (5th Cir. 1974) (comments of trial 
judge reflecting on witness’s credibility too prejudicial to be cured by cautionary 
instruction); United States v. Pacente, 490 F.2d 661, 665-66 (7th Cir. 1973), cert, 
denied, 43 U.S.L.W. 3330 (U.S. Dec. 10, 1974) (limiting instruction in general charge 
insufficient to avoid prejudice resulting from failure to sever unrelated counts); United 
States v. Newman, 490 F.2d 139, 143 (3d Cir. 1974) (improper reference by witness 
to conviction of codefendant not cured by imprecise cautionary change).

1559. See United States v. Pennett, 496 F.2d 293, 296-97 (10th Cir. 1974) (limiting 
instruction on hearsay); United States v. Gonzalez, 491 F.2d 1202, 1205 (5th Cir. 
1974) (limiting instruction on use of evidence of prior criminal conduct); United 
States v. Earley, 482 F.2d 53, 56-57 (10th Cir. 1973) (instruction that codefendant’s 
guilty plea does not implicate others).

1560. See Sears v. United States, 490 F.2d 150, 154 n.7 (8th Cir.), cert, denied, 
417 U.S. 949 ( 1974 ) ( repetition not necessary in light of earlier admonition and 
defendant’s failure to submit a written request).

1561. See United States v. Perez, 489 F.2d 51, 65-66 (5th Cir. 1973), cert, denied, 
417 U.S. 945 (1974) (failure to instruct on limited purpose of evidence at time of 
admission cured by general charge).

1562. See United States v. Wright, 491 F.2d 942, 947-48 (6th Cir. 1974) (failure 
to give immediate cautionary instruction regarding hearsay reversible error).

1563. 484 F.2d 1093 (D.C. Cir. 1973).
1564. Id. at 1096.
1565. United States v. McCracken, 488 F.2d 406, 414 (5th Cir. 1974).

The judge, in his general charge, may repeat admonitions given dur
ing the course of the trial1559 although repetition may not be neces
sary.1560 While the failure to give an immediate cautionary instruction 
may be cured by the general charge,1561 the initial failure may be a 
ground for reversal when the belated warning cannot dispel pre
judice.1562 For example, in United States v. Gilliam15™ the District of 
Columbia Circuit held that, under the particular facts, the trial court 
committed reversible error by failing to give an immediate cautionary 
instruction that a prior inconsistent statement was admissible solely 
to impeach the witness.1564

GENERAL INSTRUCTIONS

The general charge informs the jury of its duty to determine the 
facts independently and to apply to those facts the law as charged by 
the court.1565 The trial judge must instruct the jury on all essential 
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questions of law1566 and must employ succinct, clear, and consistent 
language that the jury can understand.1567 Jury instructions should be 
tailored to the particular facts of the case on trial; instructions should 
not be boilerplate abstractions.1568 If an omitted instruction deals 
with a legal issue of such importance that had the jury considered it, 
the verdict could have been substantially affected, a new trial will be 
granted.1569

1566. United States v. Bernett, 495 F.2d 943, 963 (D.C. Cir. 1974). The duty 
of the trial judge extends to careful explanation of the elements of the offense. See 
United States v. Perkins, 498 F.2d 1054, 1058-59 (D.C. Cir. 1974) (erroneous instruc
tion on element of malice requires reversal); United States v. Short, 493 F.2d 1170, 
1172 (9th Cir. 1974) (failure to charge essential element in aiding and abetting case 
plain error); United States v. Houle, 490 F.2d 167, 172 (2d Cir. 1973), cert, denied, 
417 U.S. 970 (1974) (plain error not to charge knowledge of interstate character of 
goods as essential element of conspiracy); United States v. De Marco, 488 F.2d 828, 832 
(2d Cir. 1973) (plain error not to charge knowledge of interstate character of goods 
as essential element of conspiracy); United States v. Alsondo, 486 F.2d 1339, 1344 
(2d Cir. 1973), cert, granted sub nom. United States v. Feola, 416 U.S. 935 (No. 
73-1123) (1974) (plain error not to charge that specific knowledge of assault victim’s 
status as a federal agent is essential element of conspiracy to assault a federal agent).

1567. See United States v. McCracken, 488 F.2d 406, 414 (5th Cir. 1974); 
1 E. Devitt & C. Blackmar, Federal Jury Practice and Instructions §§ 8.01, 8.02 
(2d ed. 1970); Devitt, Ten Practical Suggestions About Federal Jury Instructions, 
38 F.R.D. 75 (1965). The trial judge should give an accurate definition of words 
and phrases that have technical meanings, although he needed not define words in 
common or ordinary usage. United States v. Maude, 481 F.2d 1062, 1075-76 (D.C. 
Cir. 1973) (no need to define “postmark”); see United States v. Kimbell, 487 F.2d 
219 (5th Cir. 1973) (per curiam) (failure to define “possession” not prejudicial).

1568. United States v. Holley, 502 F.2d 273, 276 (4th Cir. 1974).
1569. United States v. Bernett, 495 F.2d 943, 963 (D.C. Cir. 1974).
1570. Cupp v. Naughton, 414 U.S. 141, 146-47 (1973); United States v. Cisneros, 

491 F.2d 1068, 1072 (5th Cir. 1974); Todd v. Stynchombe, 486 F.2d 1030, 1031-32 
(5th Cir. 1973) (per curiam); United States v. Smaldone, 485 F.2d 1333, 1348 
(10th Cir. 1973), cert, denied, 416 U.S. 936 (1974); United States v. Osser, 
483 F.2d 727, 734 (3d Cir. 1973), cert, denied, 414 U.S. 1028 (1974); United 
States v. Henderson, 482 F.2d 558, 560 (8th Cir. 1973); United States v. Murrah, 
478 F.2d 762, 763 (5th Cir. 1973). But cf. United States v. McCorkle, — F.2d. —, 
— (7th Cir. Apr. 8, 1974) (No. 73-1084, at 6) (convictions reversed due to single 
error).

1571. See, e.g., United States v. Sirhan, 504 F.2d 818, 819 (9th Cir. 1974) 
(per curiam); United States v. Bevans, 496 F.2d 494, 499-500 (8th Cir. 
1974; United States v. Kimbell, 487 F.2d 219, 221 (5th Cir. 1973) (per 
curiam); United States v. Banks, 485 F.2d 545, 549 (5th Cir. 1973); United States 
v. Emalfarb, 484 F.2d 787, 791 (7th Cir. 1973), cert, denied, 414 U.S. 1064 (1974); 
United States v. Foster, 478 F.2d 1001, 1004 ( 7th Cir. 1973); cf. United States v. 
Partin, 493 F.2d 750, 760-62 (5th Cir. 1974) (defendant’s proposed charge on 
witness credibility not adequately expressed in actual charge).

In assessing whether the trial judge adequately instructed the jury, 
reviewing courts generally look to the whole charge and not to an 
isolated word or sentence.1570 Thus, the trial court may, in its discre
tion, refuse to give requested instructions if, as a whole, the charge 
given properly and completely presents the applicable law.1571 More
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over, if the requested instructions are argumentative1572 or are in
correct or inapplicable statement of the law, the court may reject 
them.1573 Generally, however, the court should charge the jury on the 
defendant’s theory of the case, unless the theory is without support 
in the evidence.1574

1572. See United States v. Davis, 487 F.2d 112, 126-27 (4th Cir. 1973) (requested 
instructions on relative ability of Government and defense to prepare for trial argumen
tative); United States v. Hamling, 481 F.2d 307, 323 (9th Cir. 1973), aff’d, 418 U.S. 
87 (1974) (defendant’s instruction on scienter was biased); United States v. Whit
man, 480 F.2d 1028, 1031 (6th Cir. 1973), cert, denied, 414 U.S. 1026 (requested 
instructions on definitions of “harbor” and “conceal” argumentative).

1573. See, e.g., United States v. Pierce, 498 F.2d 712, 713 (D.C. Cir. 1974) (per 
curiam) (procuring agent instruction inapplicable when sale of narcotics not charged); 
United States v. Masullo, 489 F.2d 217, 221 (2d Cir. 1973) (same).

The request for an instruction incorporating an erroneous statement of the law in 
no way precludes or estops a party from complaining of the instruction actually given. 
United States v. McCracken, 488 F.2d 406, 422-23 n.24 (5th Cir. 1973).

1574. See United States v. Mitchell, 495 F.2d 285, 287-88 (4th Cir. 1974) (sup
port); United States v. Candella, 487 F.2d 1223, 1228-29 (2d Cir. 1973), cert, denied, 
415 U.S. 977 (1974) (support); United States v. England, 480 F.2d 1266, 1269 (5th 
Cir. 1973) (no support).

1575. Fed. R. Crim. P. 30; see, e.g., United States v. Johnson, 497 F.2d 548, 550 
(4th Cir. 1974); United States v. Houle, 490 F.2d 167, 172 (2d Cir. 1973), cert, 
denied, 417 U.S. 970 (1974); United States v. Marx, 485 F.2d 1179, 1182-83 (10th 
Cir. 1973), cert, denied, 416 U.S. 986 (1974); United States v. Bynum, 485 F.2d 
490, 503 (2d Cir. 1973), vacated and remanded, 417 U.S. 903 (1974); United States 
v. Newkirk, 481 F.2d 881, 883-84 (4th Cir.), cert, denied, 414 U.S. 1145 (1973); 
United States v. Folsom, 479 F.2d 1, 3 (8th Cir. 1973). Objections to jury instruc
tions must specify the elements asserted to be prejudicial. Fed. R. Crim. P. 30; see 
United States v. Mackay, 491 F.2d 616, 621 (10th Cir. 1973), cert, denied, 416 U.S. 
972 (1974). The purpose of rule 30 is to give the judge a fair opportunity to correct 
any mistake in the charge as proposed or given before the jury begins its deliberations. 
United States v. Lawson, 483 F.2d 535, 537 (8th Cir. 1973), cert, denied, 414 U.S. 
1133 (1974). However, the failure to object will not preclude appeal if the party 
has no adequate opportunity to object. Fed. R. Crim. P. 51; see United States v. 
Mackay, supra (objection after jury retired was timely); United States v. Musgrave, 
483 F.2d 327, 334 n.13 (5th Cir. 1973), cert, denied, 414 U.S. 1023 (1974) (objection 
after jury retired was timely).

1576. Fed. R. Crim. P. 52; see United States v. Cirillo, 499 F.2d 872, 889 (2d

overwhelming); United States v. Musgrave, 483 F.2d 327, 335 (5th Cir. 1973), cert, 
denied, 414 U.S. 1023 (1974) (error in instructions on what constitutes good faith 
did not affect substantial rights of defendant).

Under rule 30 of the Federal Rules of Criminal Procedure, counsel 
must object to faulty instructions before the jury retires, or the issue 
will be foreclosed on appeal in the absence of plain error.1575 Where 
objection is made, an error in the instructions will not require reversal 
unless the error affects the defendant’s substantial rights.1576 Never
theless, as the Supreme Court reaffirmed in Cupp v. Naughton,1577 a 
federal appellate court, in the exercise of its supervisory power, may 
disapprove a federal trial court’s jury instruction that is not prohibited 

1577. 414 U.S. 141 (1973).
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by statute or by the Constitution, but constitutes unsound judicial 
practice.1578 Because the supervisory power extends only to federal 
courts, however, a federal court may overturn a state court’s verdict 
because of a jury instruction only if the instruction violates the defend
ant’s fourteenth amendment rights and not merely because the instruc
tion is undesirable, erroneous, or even universally condemned.’ ”1579

1578. Id. at 145-46.
1579. Id. at 146.
1580. Fed. R. Crim. P. 30.
1581. 481 F.2d 307 (9th Cir. 1973), aff’d, 418 U.S. 87 (1974).
1582. Id. at 323; see United States v. Fernandez, 456 F.2d 638, 644 (2d Cir. 

1972); Hall v. United States, 378 F.2d 349, 352 (10th Cir. 1967).
1583. 481 F.2d at 323; see United States v. Schartner, 426 F.2d 470, 479-80 (3d 

Cir. 1970).
1584. 497 F.2d 1253 (4th Cir. 1974).
1585. Id. at 1257-60. Nor is the defendant or his counsel entitled to a copy of the 

text of the court’s instructions before closing argument provided that counsel has 
otherwise been informed of the judge’s intent with respect to each requested instruc
tion. United States v. Issacs, 493 F.2d 1124, 1163 (7th Cir.) (per curiam), cert, 
denied, 417 U.S. 976 (1974).

1586. In re Winship, 397 U.S. 358, 364 (1970); see United States v. Ambrose, 483 
F.2d 742, 752-53 (6th Cir. 1973); United States v. Lewis, 482 F.2d 632, 637 (D.C. 
Cir. 1973); 1 E. Devitt & C. Blackmar, supra note 1567, § 11.01, at 205; cf United 
States v. Chrisco, 493 F.2d 232, 238 (8th Cir. 1974) (no error in instructing that 
standard is proof of such “convincing character that you would be willing to rely and 
act upon it unhesitatingly”).

Rule 30 entitles any party to enter objections to the jury charge out 
of the hearing and, if requested, out of the presence of the jury.1580 
In United States v. Handing1581 the Ninth Circuit considered whether 
denial of this right constituted reversible error. The court refused to 
adopt either the Second Circuit’s approach of placing the burden on 
the defendant to show prejudice or the Tenth Circuit’s position that 
reversal should be automatic.1582 1583 Rather, the court accepted the 
position of the Third Circuit that the error warrants reversal unless the 
Government affirmatively demonstrates that the defendant’s case was

1583not pre
The right of the defendant to be present when proposed jury instruc

tions are discussed was considered this term in United States v. 
Gregorio.1584 The court found no plain error in the denial of an op
portunity to observe the conference because the defendant’s presence 
would not have improved the quality of justice or the defendant’s 
understanding of the proceedings.1585

Reasonable Doubt and the Presumption of Innocence. Due
process requires that a defendant be found guilty beyond a reasonable 
doubt.1586 Although the court is required to instruct the jury on the 
presumption of the accused’s innocence, however, the judge need
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not adhere to any strict or customary language.1587 In Cupp v. Naugh
ton1588 the Supreme Court upheld a jury instruction that every witness 
is presumed to speak the truth, despite a claim that the instruction 
shifted the burden of proof to the defendant and unconstitutionally 
relieved the state of its burden of proving the defendant guilty 
beyond a reasonable doubt.1589

1587. See, e.g., United States v. Chrisco, 493 F.2d 232, 238 (8th Cir. 1974) 
(description of standard as evidence of such convincing character that one would be 
willing to rely upon it unhesitatingly upheld); United States v. Faulkner, 488 F.2d 
328, 331 (5th Cir. 1974) (description in terms of common sense doubt that would 
make a prudent person hesitate to act in more important affairs of his life upheld); 
United States v. Barrera, 486 F.2d 333, 339-40 (2d Cir. 1973), cert, denied, 416 U.S. 
940 (1974) (description of standard in terms of an “abiding belief” upheld); United 
States v. Smaldone, 485 F.2d 1333, 1347 (10th Cir. 1973), cert, denied, 
416 U.S. 936 (1974) (description in terms of what one would rely and act upon 
in more important personal affairs upheld); United States v. Emalfarb, 484 F.2d 787, 
790 (7th Cir.), cert, denied, 414 U.S. 1064 (1973) (same); United States v. Thaxon, 
483 F.2d 1071, 1073-74 (5th Cir. 1973) (statement that presumption of innocence 
disappears once offense proved beyond reasonable doubt upheld). The Supreme 
Court has indicated a preference for the definition of the reasonable doubt standard 
in terms of “the kind of doubt that would make a person hesitate to act.” Holland 
v. United States, 348 U.S. 121, 140 (1954).

1588. 414 U.S. 141 (1973).
1589. Id. at 148; accord, United States v. Chrisco, 493 F.2d 232, 238 (8th Cir. 

1974) (no plain error in curative instruction that witnesses presumed to tell the truth); 
United States v. Santana, 485 F.2d 365, 371 (2d Cir. 1973), cert, denied, 415 U.S. 
931 (1974) (presumption of truthfulness instruction disapproved but not plain error).

1590. See United States v. Downen, 496 F.2d 314, 322 (5th Cir. 1974) (correct as a 
whole); United States v. Kippman, 494 F.2d 314, 318 (6th Cir. 1974) (correct as a 
whole); United States v. Steinkoenig, 487 F.2d 225, 230 (5th Cir. 1973) (instructions 
not tainted by judge’s prefatory remark that it is rarely possible to prove anything to 
an absolute certainty).

1591. 486 F.2d 882 (10th Cir. 1973), cert, denied, 415 U.S. 948 (1974).
1592. Id. at 889; see United States v. Musgrave, 483 F.2d 327, 335-36 (5th Cir.), 

cert, denied, 414 U.S. 1023 (1973) (one incorrect statement cured by 10 correct 
statements).

1593. 487 F.2d 257 (8th Cir. 1973), cert, denied, 414 U.S. 1923 (1974).
1594. Id. at 260; accord, United States v. Byrd, 494 F.2d 1275, 1276-77 (8th Cir. 

1974).
1595. 479 F.2d 830 (8th Cir. 1973).

In determining whether a reasonable doubt charge is adequate, 
a court must look to the charge as a whole.1590 The Tenth Circuit, 
in United States v. Copolla,1591 found that one erroneous mention 
of the preponderance of the evidence standard was cured by numerous 
other references to the beyond a reasonable doubt standard.1592 In 
United States v. Atkins15™ the court found that an instruction equating 
substantial doubt with reasonable doubt was error but did not re
quire reversal because trial counsel had not objected.1594 1595 In United 
States v. Brandom15™ the Eighth Circuit held that the defendant’s 
right to a jury trial had been substantially abridged by an instruction 
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that the evidence established two or three essential elements of 
the charged offense beyond a reasonable doubt.1596

1596. Id. at 833, 837.
1597. See J. Wigmore, Evidence §§ 285-87, 290 (3d ed. 1940).
1598. See United States v. Blakemore, 489 F.2d 193, 196 (6th Cir. 1973) (judge’s 

advance ruling was erroneous because it allowed prosecutor to suggest adverse inferences 
from witnesses’ failure to testify).

1599. See United States v. McCaskill, 481 F.2d 855, 856 (8th Cir. 1973).
1600. United States v. Tyers, 487 F.2d 828, 831 (2d Cir. 1973), cert, denied, 416 

U.S. 971 (1974); cf. United States v. Emalfarb, 484 F.2d 787, 790 (7th Cir.), cert, 
denied, 414 U.S. 1064 (1973) (instruction unnecessary because witness had no special 
information that was relevant to the case).

1601. See United States v. Ferguson, 498 F.2d 1001, 1008-09 (D.C. Cir. 1974) (no 
error to refuse instruction where informant was not available); Walker v. United States, 
489 F.2d 714, 716 (8th Cir.) (per curiam), cert, denied, 416 U.S. 990 (1974) (no 
error to refuse instruction where no adequate showing that Government could produce 
the witness); United States v. Anderson, 484 F.2d 746, 747 (10th Cir. 1973) (per 
curiam), cert, denied, 415 U.S. 924 (1974) (no error to refuse instruction where 
informant disappeared); United States v. Williams, 481 F.2d 735, 738 (8th Cir.), cert, 
denied, 414 U.S. 1026 (1973) (defense did not show inability to obtain informant’s 
testimony).

1602. See United States v. Super, 492 F.2d 319, 322 (2d Cir. 1974).
1603. See United States v. Matousek, 483 F.2d 286, 288 (8th Cir. 1973) (per 

curiam). Theoretically, aiding and abetting is an alternative charge, whether implicit 
or explicit, in every count of an indictment. See United States v. Bryan, 483 F.2d 88, 
93 (3d Cir. 1973).

The Missing Witness Rule. If a material witness is not called
by a party to whom he is uniquely available, the judge may instruct 
the jury that it may infer that the witness’s testimony would have 
been unfavorable to that party.1597 Before arguing to the jury that 
an adverse inference should be drawn from a witness’s absence, how
ever, counsel should obtain an advance ruling from the court,1598 
and the party affected by the inference must be given a fair op
portunity to rebut the inference by explaining the absence.1599 A 
missing witness instruction is unnecessary when the testimony of 
the witness would only have been cumulative.1600 When a witness 
is equally available or unavailable to both sides, the court may either 
omit any discussion of the missing witness1601 or instruct the jury 
that no inference may be drawn from the witness’s absence.1602

Aiding and Abetting. If evidence in the case will support
a conviction for aiding and abetting, the trial judge may include 
an aiding and abetting instruction in his charge, even though the 
defendant is indicted solely as a principal.1603 The charge must 
indicate that the Government has the burden of proving the de
fendant an active participant rather than merely a knowing spec-
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tator,1604 although the charge need not use those precise words.1605 
The charge must also specify the need for proof that the defendant 
possessed the requisite criminal intent.1606 Hence, in United States 
v. Short1607 the Ninth Circuit reversed the trial court for instructing 
the jury that the defendant could be convicted of aiding and abet
ting an armed bank robbery even if he did not know that the prin
cipal was armed.1608

1604. See United States v. Newman, 490 F.2d 139, 142-43 (3d Cir. 1974) (failure 
to charge on willfullness was error).

1605. See United States v. Barber, 495 F.2d 327, 329 (9th Cir. 1974) (no need 
to charge that defendants were not aiders and abettors if they were mere “knowing 
spectators” in light of instruction that they must be willful participants).

1606. See 1 R. Wharton, Criminal Law and Procedure 247 (1957).
1607. 493 F.2d 1170 (9th Cir. 1974).
1608. Id. at 1172.
1609. United States v. Edwards, 488 F.2d 1154, 1158 (5th Cir. 1974); E. Devitt & 

C. Blackmar, supra note 1567, §§ 12.02, 12.04.
1610. See United States v. Leonard, 494 F.2d 955, 961-62 (D.C. Cir. 1974) (wit

ness with immunity); United States v. Isaacs, 493 F.2d 1124, 1164 (7th Cir.) (per 
curiam), cert, denied, 417 U.S. 976 (1974) (accomplice); United States v. Gonzalez, 
491 F.2d 1202, 1207-08 (5th Cir. 1974) (informant); United States v. Tyers, 487 F.2d 
828, 831 (2d Cir. 1973), cert, denied, 416 U.S. 971 (1974) (defendant); United States 
v. Sclafani, 487 F.2d 245, 257 (2d Cir. 1973) (defendant); United States v. Ambrose, 
483 F.2d 245, 257 (2d Cir. 1973) (defendant); United States v. Booker, 480 F.2d 
1310, 1311 (7th Cir. 1973) (informant); United States v. LaSorsa, 480 F.2d 522, 527 
(2d Cir.), cert, denied, 414 U.S. 855 (1974) (accomplice). Informant and accom
plice credibility instructions may be merged in a single charge. United States v. 
Gonzalez, supra at 1207-08.

The court need not give a credibility instruction if the defense merely suspects that 
a witness received immunity or if a neutral witness relates out-of-court statements made 
by an accomplice. See United States v. Everidge, 488 F.2d 1, 3 (9th Cir. 1973) (ad
missible hearsay evidence of a coconspirator’s remarks at the time of the offense); United 
States v. Salazar, 485 F.2d 1272, 1279 (2d Cir. 1973), cert, denied, 415 U.S. 985 
(1974) (coconspirator testified for Government; denied receipt of immunity); cf. United 
States v. Santos, 483 F.2d 35 (5th Cir.) (per curiam), cert, denied, 414 U.S. 1039 
(1973) (no instruction required where witnesses participated in offenses but not 
charged as accomplices because they lacked specific intent). Furthermore, the failure 
to give a credibility instruction may be excused if the witness’s testimony is not 
critical to the case. United States v. Mackay, 491 F.2d 616, 621 (10th Cir. 1973), 
cert, denied, 416 U.S. 972 (1974).

1611. 494 F.2d 955 (D.C. Cir. 1974).

Credibility of Witnesses. Although the jurors finally determine
the weight that testimony will receive, the judge may properly 
include an instruction about the credibility of certain witnesses.1609 
A witness credibility instruction is appropriate, particularly if re
quested by a party, when an informant, an accomplice, one who 
exchanged testimony for immunity, or the defendant testifies.1610 
In United States v. Leonard1611 the trial court’s refusal to give a 
requested instruction that the jury consider with caution the tes
timony of a government witness who had received immunity was 
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deemed reversible error.1612 The court’s failure to give, sua sponte, 
an instruction on the weight to be given to an accomplice’s testimony, 
however, did not constitute reversible error.1613

1612. Id. at 961-62.
1613. Id.
1614. See United States v. Isaacs, 493 F.2d 1124, 1163 (7th Cir. ) (per curiam), 

cert, denied, 417 U.S. 976 (1974) (proper instruction on witness credibility given).
1615. See United States v. Downen, 483 F.2d 369, 375 (1st Cir. 1973); United 

States v. Newman, 481 F.2d 222, 224 (2d Cir.), cert, denied, 414 U.S. 1007 (1973); 
cf. United States v. Cisneros, 491 F.2d 1068, 1074 (5th Cir. 1974) (judge’s comment 
on witness’s demeanor justified reversal).

1616. 477 F.2d 330 (6th Cir. 1973).
1617. Id. at 332.
1618. Keeble v. United States, 412 U.S. 205, 208 (1973) (assault with intent to 

injure prosecutor; assault instruction should have been given); United States v. Cady, 
495 F.2d 742, 748 (8th Cir. 1974), quoting United States v. Thompson, 490 F.2d 1218, 
1221 (8th Cir. 1974) (aggravated bank robbery prosecution; larceny instruction should 
have been given); United States v. Grady, 481 F.2d 1106, 1108-09 (D.C. Cir. 1973) 
(homicide prosecution; involuntary manslaughter instruction should have been given); 
see Fed. R. Crim. P. 31(c).

1619. Sansone v. United States, 380 U.S. 343, 351 (1965); United States v. Cady, 
495 F.2d 742, 747-48 (8th Cir. 1974); cf. Grech v. Wainwright, 492 F.2d 747, 748- 
49 (5th Cir. 1974) (no federal constitutional question presented by defendant’s 
allegations of error in trial court’s failure to instruct jury on lesser included offense of 
trespass where defendant convicted for breaking and entering, robbery, and assault 
with intent to commit murder).

1620. See, e.g., Sullivan v. United States, 485 F.2d 1352, 1353-55 (5th Cir. 1973) 
( conviction for lesser included offense of bank robbery by force and intimidation 
vacated where defendant also convicted of greater crime of bank robbery aggravated 

A credibility instruction should caution the jury to determine 
whether the testimony has been affected by the witness’s interest 
in the case.1614 The judge must be careful that the instruction can
not be construed as his opinion of the particular witness’s veracity.1615 1616 
For example, in United States v. Marion1G1G the trial judge’s comment 
that a government witness’s plea of guilty to the crime for which 
the defendants were on trial would not have been accepted if the 
judge thought the plea untrue was held to have effectively deprived 
the defendants of their right to have their guilt determined by a 
jury.1617

Lesser Included Offenses. A charge should include an in
struction on a lesser included offense when the proof tending to 
establish the elements that differentiate the two crimes is sufficiently 
ambiguous that the jury may reasonably find the defendant innocent 
of the greater and guilty of the lesser offense.1618 If the proof of the 
elements distinguishing the two crimes is not ambiguous, then the 
court need not give an instruction on a lesser included offense,1619 
but the court cannot submit the lesser count to the jury as a separate 
offense.1620
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Although federal courts may try Indian defendants only for spec
ified crimes under the Major Crimes Act of 1885,1621 the Supreme 
Court in Keeble v. United States™22 1623 found that the Federal Rules 
of Criminal Procedure permit conviction for a lesser included offense 
not specified in that Act.1(523 Thus, an Indian tried in federal court 
under the Act for assault with intent to commit grave bodily injury 
was entitled to a jury instruction on the lesser included offense of 
assault, although the lesser offense was not within the original scope 
of federal jurisdiction.1624

by an attempt to avoid apprehension); United States v. Alston, 483 F.2d 1264, 1266 
(D.C. Cir. 1973) (per curiam) (conviction for lesser included offense of assault with 
a dangerous weapon vacated where defendant also convicted of greater crime of 
assault with intent to commit robbery while armed); United States v. Adams, 481 
F.2d 1099, 1100 (D.C. Cir. 1973) (per curiam) (conviction for assault with danger
ous weapon vacated where defendant also convicted of greater crimes of armed robbery 
and armed rape).

1621. 18 U.S.C. §§ 1173, 3242 (1970).
1622. 412 U.S. 205 (1973).
1623. Id. at 212; see Fed. R. Crim. P. 31(c).
1624. 412 U.S. at 208-12; accord, United States v. Fire Thunder, 489 F.2d 938, 

940 (8th Cir. 1974); United States v. Grant, 489 F.2d 27, 29 (8th Cir. 1973).
1625. See, e.g., United States v. DelValle, — F.2d —, — (9th Cir. Mar. 21, 1974) 

(No. 73-2824, at 2); United States v. Joyner, 494 F.2d 501, 507 (5th Cir. 1974); 
United States v. Oquendo, 490 F.2d 161, 165 (5th Cir. 1974); United States v. Crews, 
483 F.2d 979 (5th Cir. 1973) (per curiam); United States v. Atkins, 480 F.2d 1223, 
1224 (9th Cir. 1973) (per curiam). If a supplemental instruction contains an incor
rect explanation of one of the elements of the offense, a conviction will be reversed. 
See United States v. Short, 493 F.2d 1170, 1171-72 (5th Cir. 1974) (aiding and 
abetting).

1626. See United States v. Joyner, 494 F.2d 501, 507 (5th Cir. 1974); United States 
v. Jackson, 482 F.2d 1167, 1177 (10th Cir. 1973), cert, denied, 414 U.S. 1159 (1974); 
United States v. Tager, 481 F.2d 97, 101 (2d Cir. 1973), cert, denied, 415 U.S. 914 
(1974); cf. United States v. Jones, 482 F.2d 747, 750 (D.C. Cir. 1973) (when judge 
repeated manslaughter charge to jury, no reversible error in failure to reinstruct on 
defendant’s theory of the case). See generally Am. Bar Ass’n Project on Minimum 
Standards for Criminal Justice, Standards Relating to Trial by Jury § 5.2 & 
Commentary, at 134-45 (App. Draft 1968).

1627. United States v. Carter, 491 F.2d 625, 633 (5th Cir. 1974) (reemphasizing 
portion of jury charge with inferences favorable to Government error). But cf. United 
States v. DelValle, — F.2d —, — (9th Cir. Mar. 21, 1974) (No. 73-2824, at 2) 
(within discretion to reinstruct on inferences favorable to Government).

1628. 491 F.2d 625 (5th Cir. 1974).
1629. Id. at 630.

SUPPLEMENTAL INSTRUCTIONS

During its deliberations, a jury may request supplemental instruc
tions to clarify questions of law.1625 While a judge has broad discretion 
to determine how he will respond to these requests,1626 he must be 
careful not to add undue weight to one side’s presentation of the 
case.1627 In United States v. Carter™28 the jury requested supplemental 
clarification of the meaning of circumstantial evidence.1629 The trial 
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judge offered several illustrations, each of which suggested the de
fendant’s guilt.1630 Stressing that when the jury requests instruc
tions that may favor the prosecution, the trial judge also should 
repeat instructions that highlight the defendant’s position, the court 
of appeals reversed the conviction.1631 The judge also must be careful 
in his supplemental charges not to permit the jury to consider or 
recommend the punishment to be given the defendant.1632

1630. id.
1631. Id. at 634.
1632. See United States v. Patrick, 494 F.2d 1150, 1154 (D.C. Cir. 1974); United 

States v. Craig, 477 F.2d 129, 131 (6th Cir. 1973). In United States v. Craig the 
jury asked if it could recommend leniency. The Sixth Circuit held that the judge’s 
response that the sentencing was a judicial function that would be carried out carefully 
after consultation with other judges and the Probation Department did not erroneously 
suggest that leniency would be granted. 477 F.2d at 131. In United States v. Patrick, 
however, the District of Columbia Circuit reversed a conviction after the trial judge 
instructed the jury that it could recommend psychiatric treatment along with a verdict 
of second-degree murder. 494 F.2d at 1153. The court held that the instruction im
permissibly permitted the jury to focus on disposition rather than blame. Id. at 1154.

1633. Fed. R. Crim. P. 31(a).
1634. United States v. Sexton, 456 F.2d 961, 966 (5th Cir. 1972); cf. United States 

v. Patrick, 494 F.2d 1150, 1153-54 (D.C. Cir. 1974) (allowing jury to recommend 
psychiatric treatment held error in light of previous indications of 10-2 split).

1635. 488 F.2d 406 (5th Cir. 1974).
1636. Id. at 412; see United States v. Oquendo, 490 F.2d 161, 165-67 (5th Cir. 

1974) (judge’s supplemental instructions had practical effect of directing a guilty 
verdict).

1637. See Allen v. United States, 164 U.S. 492 (1896). In Allen the Court held 
it was not prejudicial to charge the deadlocked members of the jury that they were 
obligated to decide the case if they could, that they should maintain their disposition 
to be convinced, and that the dissenting jurors should re-examine their position to see 
whether it was reasonable. Id. at 501. The Allen charge has been abandoned or 
substantially modified in three circuits. See United States v. Thomas, 449 F.2d 1177 
(D.C. Cir. 1971) (en banc); United States v. Fioravanti, 412 F.2d 407 (3d Cir.), 
cert, denied sub nom. Panaccione v. United States, 396 U.S. 837 (1969); United States 
v. Brown, 411 F.2d 930 (7th Cir.), cert, denied, 396 U.S. 1017 (1969). Two courts 
have examined the charge en banc. See Silvern v. United States, 484 F.2d 879, 881 
(7th Cir. 1973) (en banc) (modified ABA standard endorsed); United States v. 
Bailey, 480 F.2d 518, 520 (5th Cir. 1973) (en banc) (per curiam) (upheld as a 
concesssion to precedent).

Every defendant in a federal criminal trial has the right to be 
found guilty by a unanimous verdict.1633 An instruction that coerces 
a minority to agree with the majority infringes on this right.1634 
Thus, a court may err by explaining to a deadlocked jury the possible 
consequences of its verdict. For example, in United States v. 
McCracken1635 the Fifth Circuit reversed a conviction because the 
trial judge indicated that the defendant would be set free if the jury 
found him not guilty by reason of insanity.1636

If a jury seems unable to reach agreement, the judge may attempt 
to avoid a mistrial by giving a version of the so-called Allen charge, 
which instructs the jury to continue deliberations.1637 The deter
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mination of whether to give an Allen charge is within the sound 
discretion of the judge. Thus, in United States v. Medanskij1638 the 
Seventh Circuit rejected the contention that the trial court erred 
when it declared a mistrial without first giving an Allen charge.1639 
Similarly, in United States v. Ringland™4" the Eighth Circuit held 
that there was no abuse of discretion when the judge read an Allen 
instruction to the jury after approximately five hours of deliberation 
but before a report of deadlock.1641 The proper substance of an 
Allen charge remains the subject of controversy, however.1642

1638. 486 F.2d 807 (7th Cir. 1973), cert, denied, 415 U.S. 989 (1974).
1639. Id. at 813.
1640. 497 F.2d 1250 (8th Cir. 1974).
1641. Id. at 1252-53.
1642. See United States ex rel. Tobe v. Bensinger, 492 F.2d 232, 238 (7th Cir. 

1974) (Allen charge should contain admonition that no juror should relinquish his 
conscientiously held convictions); United States v. Tyers, 487 F.2d 828, 832 (2d Cir. 
1973), cert, denied, 416 U.S. 971 (1974) (Allen charge should not include suggestion 
that the law requires a retrial unless the verdict is unanimous); United States v. 
Anguilo, 485 F.2d 37, 39 (1st Cir. 1973) (Allen charge must include statement that 
onus of re-examination on both majority and minority among the jury, that jury need 
not feel compelled to reach agreement, and that the prosecution has the burden of 
proof).

Several courts have expressed a preference for the American Bar Association’s modi
fied version of the Allen charge. See United States v. Gill, 490 F.2d 233, 239 (7th 
Cir. 1973), cert, denied, 417 U.S. 968 (1974); United States v. Hogan, 486 F.2d 222, 
223 (4th Cir. 1973); United States v. Davis, 481 F.2d 425, 428 (4th Cir.), cert, 
denied, 414 U.S. 977 (1973); Am. Bar Ass’n, supra note 1626, § 5.4 & Commentary, 
at 154-58.

1643. 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3568 (1970).
1644. § 3(a), 18 U.S.C. §§ 3146, 3148 (1970).
1645. Id., 18 U.S.C. § 3148 (1970).
1646. The District of Columbia Circuit in United States v. Brown considered whether 

the local or federal bail statute should apply to motions for release pending appeal 
in federal court where a defendant convicted in federal court of a local offense is 
appealing federal court jurisdiction. 483 F.2d 1314, 1315 (D.C. Cir. 1973). The 
court found the federal statute applicable in light of the 1972 amendments to the

Sentencing

RELEASE PENDING SENTENCING OR APPEAL

Under the Bail Reform Act of 19661643 a defendant convicted in 
federal court may be released, pending sentencing or appeal, on his 
personal recognizance, on an unsecured appearance bond, or under 
other conditions of release provided in the Act.1644 However, if the 
court considering release believes that release would create a risk 
of flight or danger to others or that the appeal is frivolous or taken 
for delay, the court may order the convicted defendant detained.1645

State courts are not bound by the Bail Reform Act.1646 Whether 
the statement of reasons required by rule 9 of the Federal Rules of
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Appellate Procedure1647 must be given when a state court refuses 
release or imposes conditions on release pending a state appeal was 
at issue in United States ex rel. Walker v. Twomey.1648 The court 
held that, although articulation of reasons would usually facilitate 
review, federal courts are not authorized to impose that requirement 
on state courts.1649 The petitioner can overcome the presumption of 
regularity in state courts only by showing that there was no rational 
basis for the denial of release.1650

Federal Rules of Appellate Procedure and the Federal Rules of Criminal Procedure, 
which provide that all federal courts should decide motions for release pending appeal 
in accordance with the Bail Reform Act. Id. at 1316-19; see Fed. R. App. P. 9(c); 
Fed. R. Crim. P. 46(c).

1647. Fed. R. App. P. 9. A court may remand a case to obtain a statement of 
reasons. See Wilson v. Louisiana, 478 F.2d 704 ( 5th Cir. 1973) (per curiam).

1648. 484 F.2d 874 (7th Cir. 1973) (per curiam).
1649. Id. at 876.
1650. Id. (rational basis for denial where state court weighed seriousness of crime, 

previous convictions, and past threats against showing of prior successful parole and 
attendance record on bail); accord, United States ex rel. Smith v. Twomey, 486 
F.2d 736, 739 (7th Cir. 1973) (per curiam) (rational basis existed where defendant 
was convicted of rape, armed robbery, and aggravated kidnapping, and faced 20-40 
year sentence).

1651. Fed. R. Crim. P. 32(c)(1); see United States v. Rosciano, 499 F.2d 166, 
169 (7th Cir. 1974) (presentence report may be dispensed with where no clear 
need for it exists); United States v. Roman, 484 F.2d 1271, 1273 (2d Cir. 1973) 
(per curiam), cert, denied, 415 U.S. 978 (1974) (presentence report unnecessary 
where relevant information could not be developed because of defendant’s lifelong 
residence abroad). Chief Judge Swygert, dissenting in Rosciano, would require 
a judge who wants to dispense with the presentence report to have substantial reasons 
for doing so and to explicitly state them in the record. 499 F.2d at 171-72 
(Swygert, C.J., dissenting); see Proposed Amendments to the Federal Rules of Criminal 
Procedure for the United States District Courts, rule 32(c)(1), in 42 U.S.L.W. 
4551, 4557 (U.S. Apr. 23, 1974) (judge who dispenses with presentence report 
must state his reasons in the record).

1652. 478 F.2d 440 (2d Cir. 1973).
1653. Id. at 442.
1654. Id.
1655. Id. at 443.

PROCEDURAL REQUIREMENTS OF SENTENCING

Presentence Procedures. The Federal Rules of Criminal Pro
cedure permit a judge, in his discretion, to dispense with a pre
sentence investigation and report.1651 In United States v. Manuella1652 
however, the Second Circuit reversed a judge who had sought to 
avoid the delay incident to the preparation of the report by imposing 
sentence, subject to reduction after the report was filed, immediately 
upon conviction.1653 The court observed that a delay before sentenc
ing provides an opportunity for reflection and warned that the trial 
judge’s practice would lead to harsher initial sentences.1654 More
over, the practice violated the spirit and letter of the rule, which 
requires a presentence report rather than post-sentence review.1655
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A judge has broad discretion to assemble a complete record of 
information relevant to sentencing, including information about a 
defendant’s background and character that might be inadmissible 
at trial.1656 1657 In United States r. Duhart1Q57 the Ninth Circuit sanc
tioned the use of a prison report as an alternative to a presentence 
report where the defendant was a prison inmate when he committed 
the crime.1658 The court further held that the prison report could 
properly be submitted to the judge for his examination during trial, 
although rule 32(c) of the Federal Rules of Criminal Procedure 
prohibits the submission of a presentence report until the defendant 
has been found or has pled guilty.1659 Recognizing that during 
trial a judge has a legitimate interest in a defendant’s character and 
background, the court held that ride 32(c) is not applicable to in
formation obtained from a source other than the presentence report.1660

1656. United States v. Majors, 490 F.2d 1321, 1332 (10th Cir. 1974); United 
States v. Ross, 483 F.2d 1401 (4th Cir. 1973) (No. 72-2300, at 4) (unpublished 
opinion) (per curiam); see Collins v. Buckahoe, 493 F.2d 343, 345 (6th Cir. 
1974) (per curiam) (judge may consider any responsible information of relevant 
nature, even though unsworn or derived from out-of-court source); United States v. 
Hartford, 489 F.2d 652, 656 (5th Cir. 1974) (judge properly considered defendant’s 
prior use of drugs in fixing sentence); United States v. Jones, 487 F.2d 676, 680 
(9th Cir. 1973), cert, denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974) (judge not 
limited to information in presentence report). The court in Majors held that a 
sentencing judge may consider an indictment dismissed pursuant to a plea bargain 
and the count contained therein. 490 F.2d at 1324.

1657. 496 F.2d 941 (9th Cir. 1974).
1658. Id. at 945.
1659. Id. at 954-56; see Fed. R. Crim. P. 32(c)(1). The Supreme Court has 

required literal compliance with rule 32(c). See Gregg v. United States, 394 U.S. 
489, 491-92 (1969).

1660. 496 F.2d at 946. See also United States v. Wilson, 488 F.2d 1231 (2d 
Cir. 1973). In Wilson a defendant under a grant of immunity was compelled to 
testify at trial against a codefendant, although his own sentence was pending before 
the presiding judge. Id. at 1232. The Second Circuit acknowledged the possibility 
that the defendant might be prejudiced by his compelled testimony but concluded 
that the defendant should testify as required and, if the judge appeared prejudiced 
by the testimony, should request that sentencing be made by a different judge. Id. at 
1233.

1661. Townsend v. Burke, 334 U.S. 736, 741 (1948); United States v. Rollerson, 
491 F.2d 1209, 1213 (5th Cir. 1974); United States v. Espinoza, 481 F.2d 553, 
555 (5th Cir. 1973); see Finch v. United States, 493 F.2d 455, 456-57 (5th Cir. 
1974) (defendant entitled to resentencing where judge either misread presentence 
report or was given misinformation concerning defendant’s criminal record); Collins 
v. Buckahoe, 493 F.2d 343, 346 (6th Cir. 1974) (per curiam) (defendant should 
be resentenced if unsubstantiated allegation is determined on remand to be false); 
United States v. Powell, 487 F.2d 325, 328-29 (4th Cir. 1973) (sentencing improper 
where record fails to support material factors upon which severity of punishment 
rested); of. United States v. Trevino, 490 F.2d 95, 96 (5th Cir. 1974) (per curiam) 
(sentence upheld where defendant had not shown judge relied upon materially 

A defendant is entitled to be resentenced if he can show that the 
court relied upon materially erroneous factual information in fixing 
sentence.1661 However, without access to the presentence report a 
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defendant may be unaware of factual errors in the report and thus 
may be unable to avoid an incorrect sentencing decision by the 
judge.1662 Although the Federal Rules of Criminal Procedure leave 
disclosure of the presentence report to the discretion of the sentencing 
judge,1663 several circuits have found it necessary to circumscribe the 
judge’s discretion in this area. For example, the Seventh Circuit 
this term held that a sentencing judge must disclose to the de
fendant or his counsel before sentencing any information in the 
presentence report that the judge has determined is sufficiently im
portant to affect the sentence.1664 If the judge denies a motion seeking 

false information, had not directly and specifically denied truth of information, and 
had not requested opportunity to rebut information relied upon by judge).

1662. A request for disclosure must be made before sentence is imposed. See 
United States v. Cox, 485 F.2d 699, 700 (5th Cir. 1973) (per curiam) (upholding 
nondisclosure of presentence report where defendant had failed to request disclosure 
before imposition of sentence). The Sixth Circuit this term upheld the denial of a 
request for disclosure that had been made as part of a rule 35 motion for reduction 
of sentence. United States v. Jones, 490 F.2d 207 (6th Cir.) (per curiam), 
cert, denied, 416 U.S. 989 (1974); see Fed. R. Crim. P. 35. The court premised 
its decision on the ground that the Federal Rules of Criminal Procedure permit 
disclosure of the presentence report only before sentencing. 490 F.2d at 208; 
Fed. R. Crim. P. 32. See also United States v. Guzman, 478 F.2d 759, 761 (2d Cir. 
1973) (court rejected defendant’s request on appeal from denial of motion to 
reduce sentence to examine original presentence report).

1663. See Fed. R. Crim. P. 32(c)(2). Courts have held repeatedly that a
defendant does not have a constitutional right to disclosure of the presentence 
report. See, e.g., United States v. Arenas-Granada, 487 F.2d 858, 859 (5th Cir. 
1973) (per curiam); Johnson v. United States, 485 F.2d 240, 242 (10th Cir. 1973); 
United States v. Ross, 483 F.2d 1401 (4th Cir. 1973) (No. 72-2300, at 4) (un
published opinion) (per curiam); United States v. Lowe, 482 F.2d 1357, 1358-59 (6th 
Cir. 1973) (per curiam); United States v. Gardner, 480 F.2d 929, 932 (10th Cir. 
1973), cert, denied, 414 U.S. 977 (1973). But cf. United States v. Picard, 464 
F.2d 215, 218-20 (1st Cir. 1972) (suggesting that judge’s failure to disclose in
formation relied upon in sentencing might violate Constitution). The Ninth Circuit 
this term held that a defendant is not denied due process if the judge withholds in
formation, not embodied in a formal presentence report, that he may have considered 
in imposing sentence. United States v. Jones, 487 F.2d 676, 679-80 (9th Cir.
1973), cert, denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974). A pro
posed amendment to rule 32(c) would require a court to disclose the pre
sentence report except where the court determines that the report contains diagnostic
opinion the disclosure of which might seriously disrupt a program of rehabilitation, 
information obtained upon a promise of confidentiality, or other information the dis
closure of which might harm the defendant. Proposed Amendments to the Federal 
Rules of Criminal Procedure for the United States District Courts, rule 32(c)(3)(A), 
in 42 U.S.L.W. 4551, 4557 (U.S. Apr. 23, 1974).

1664. United States v. Miller, 495 F.2d 362, 364-65 (7th Cir. 1974); accord, 
United States v. Picard, 464 F.2d 215, 220 (1st Cir. 1972). Two circuits this 
term concluded that a defendant has no independent right of access to the pre
sentence report if it has been reviewed by his counsel. See United States v. Driscoll, 
496 F.2d 252, 253 (2d Cir. 1974) (per curiam) (refusal to furnish copy of presentence 
report not error where defense counsel was permitted to review report in consultation 
with defendant); United States v. Green, 483 F.2d 469, 470 (10th Cir.), cert, denied, 
414 U.S. 1021 (1973) (refusal to furnish copy of presentence report not error 
where report was submitted to defense counsel).
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access to the report, he must describe the substance of any matters 
he considers significant or clearly state that the sentence determination 
is not based on the contents of the report.1665

1665. United States v. Miller, 495 F.2d 362, 365 (7th Cir. 1974); see United 
States v. Gorden, 495 F.2d 308, 309 (7th Cir.), cert, denied, 43 U.S.L.W. 3208 
(U.S. Oct. 15, 1974) (disclosure of general nature of matters relied upon satisfied 
holding in Miller). The Miller court stated that the prosecutor’s adversary role 
makes the need for disclosure of a prosecutor’s report more compelling than the 
need for disclosure of a probation officer’s report. 495 F.2d at 366.

The Miller court also recognized that exceptional circumstances, such as a com
pelling need to conceal the identity of an informant, might justify deviation from 
the specified disclosure. Id. at 365. However, the judge should limit his reliance 
on undisclosed information because its reliability remains unproved. Id. Adopting 
a position similar to the Seventh Circuit’s, the Fourth Circuit in United States v. 
Powell emphasized that a presentence report should be disclosed except where 
there are sound reasons for preserving the secrecy of sources of information in the 
report. 487 F.2d 325, 329 (4th Cir. 1973).

1666. Collins v. Buckahoe, 493 F.2d 343, 345-46 (6th Cir. 1974) (per curiam);
United States v. Espinoza, 481 F.2d 553, 556 (5th Cir. 1973); see United States v. 
Powell, 487 F.2d 325, 329 (4th Cir. 1973) (defendant not given opportunity to
challenge presentence report); United States v. Rosner, 485 F.2d 1213, 1229-31
(2d Cir. 1973), cert, denied, 417 U.S. 950 (1974) (defense given inadequate op
portunity to examine and rebut material used in sentencing).

1667. 485 F.2d 1213 (2d Cir. 1973), cert, denied, 417 U.S. 950 (1974).
1668. Id. at 1229.
1669. Id. at 1230; see Fed. R. Crim. P. 32(a). But see United States v. Williams, 

499 F.2d 52, 54-55 (1st Cir. 1974) (defendant not prejudiced by disclosure of 
presentence report five minutes prior to sentencing where report contained virtually 
same information as indictment). The Rosner court noted that the failure to allow 
the defendant to respond to the report is not necessarily a denial of due process. 485 
F.2d at 1230.

1670. Fed. R. Crim. P. 43. The defendant need not be present when sentence 
is reduced pursuant to rule 35. Fournier v. United States, 485 F.2d 130, 131 (5th 
Cir. 1973) (per curiam); see Fed. R. Crim. P. 35.

When a defendant challenges the accuracy of material relied upon 
by the sentencing judge, he must be afforded some means of rebutting 
or explaining the information.1666 In United States v. Rosner1™7 the 
prosecutor had given the judge a lengthy memorandum detailing the 
defendant’s alleged bad conduct and had orally requested the harshest 
possible sentence. The judge held the memorandum in camera for 
over two months prior to sentencing and did not reveal it to de
fendant’s counsel until the day of sentencing. The defendant’s counsel 
immediately requested an adjournment so that he could investigate 
and answer the allegations, but the judge denied the request.1668 The 
Second Circuit declared that the procedure violated rule 32(a) 
because it did not afford the defendant an opportunity to present 
information in mitigation of the punishment.1669

Sentence Procedures. The defendant is entitled to be present
at sentencing1670 and at a resentencing following the vacation of an 
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original sentence.1671 Under rule 32(a) of the Federal Rules of Crim
inal Procedure, a defendant also must be given an opportunity to 
speak in his own behalf before sentence is imposed,1672 and the 
record must show that the rule was fully implemented.1673 Further, 
a defendant is entitled to counsel at sentencing.1674 In Oliver v. 
Cowan™75 a defendant was granted habeas corpus relief because a 
state court pronounced judgment and sentence in the absence of the 
defendant’s counsel. Under state law, the jury set the sentence and 
the court’s pronouncement of sentence was a formality, but because 
state law required that at the time of sentencing the defendant be 
given an opportunity to present reasons opposing the pronouncement 
of judgment against him, the Sixth Circuit found the formal sentencing 
to be a critical stage requiring the presence of counsel.1676

1671. United States v. Jasper, 481 F.2d 976, 979 (3d Cir. 1973). But cf. 
Fournier v. United States, 485 F.2d 130, 131 (5th Cir. 1973) (per curiam) (de
fendant need not be present when court vacates its previous reduction order and 
reinstates the original sentence).

1672. Fed. R. Crim. P. 32(a).
1673. See United States v. Gardner, 480 F.2d 929, 932 (10th Cir.), cert, denied, 

414 U.S. 977 (1973) (failure to afford defendant opportunity to speak in own 
behalf prior to sentencing is error requiring resentencing); United States v. Eads, 
480 F.2d 131, 133 (5th Cir. 1973) (per curiam) (resentencing required where 
defendant not afforded opportunity to speak in his own behalf at sentencing following 
revocation of probation).

1674. See Mempa v. Rhay, 389 U.S. 128, 137 (1967). Special problems, requiring 
more stringent procedures, may arise when mental health is an issue in sentencing. 
Where a defendant presented a psychiatric report indicating that his incarceration 
would lead to either his mental breakdown or attempted suicide, the Fourth Circuit, 
staying execution of the sentence and remanding, suggested that an evaluation by 
a court-appointed psychiatrist might be appropriate. United States v. Stumpf, 476 
F.2d 945, 946-47 (4th Cir. 1973) (per curiam).

1675. 487 F.2d 895 (6th Cir. 1973) (per curiam), cert, denied, 416 U.S. 975 (1974).
1676. Id. at 895-96
1677. See Sarzen v. Gaughan, 489 F.2d 1076, 1083 (1st Cir. 1973).
1678. 489 F.2d 1076 (1st Cir. 1973).
1679. Id. at 1078; see Mass. Gen. Laws Ann. ch. 123A, §§ 1-6 (1969).

In states where sentencing judges have statutory authority to 
place convicted felons in mental institutions, the procedure by which 
the judge chooses hospitalization must comport with due process.1677 
In Sarzen v. Gaughan™78 the First Circuit condemned the procedure 
by which a prisoner who pled guilty to rape and assault was committed 
for an indefinite term under a Massachusetts statute providing for 
hospitalization of sexually dangerous persons.1679 The court found 
the procedure inadequate because the prisoner had no knowledge that 
the procedure was in motion until the day before the final hearing, 
the psychiatrists evaluating the prisoner’s mental state relied upon 
erroneous background data that the prisoner neither saw nor had 



562 The Georgetown Law Journal [Vol. 63:331

the opportunity to rebut, and counsel was not provided the prisoner 
until one day before the final hearing.1680

1680. Id. at 1083. Analogous problems arise when defendants found not guilty 
by reason of insanity face civil commitment. All 50 states and the District of 
Columbia have legislation providing for civil commitment in these circumstances, 
although there is no such federal statute. See United States v. McCracken, 488 
F.2d 406, 415-16 (5th Cir. 1974).

1681. Fed. R. Crim. P. 35. Rule 35 permits the sentencing court to reduce 
a sentence and to correct an illegal sentence or a sentence imposed in an illegal 
manner. See id.

1682. Green v. United States, 481 F.2d 1140, 1141 (D.C. Cir. 1973) (per curiam).
1683. 485 F.2d 247 (9th Cir. 1973).
1684. Id. at 248.
1685. Id.
1686. Id. Ordinarily no hearing is required. Id.; accord, United States v. Jones, 

490 F.2d 207, 208 (6th Cir.) (per curiam), cert, denied, 416 U.S. 989 (1974). 
Because the district court had been completely familiar with the defendant’s back
ground when it imposed the original sentence and apparently believed that no 
post-incarceration report could induce it to alter the original sentence, the circuit 
court refused to override the district court’s discretionary decision. 485 F.2d at 
248; see United States v. Perry, 496 F.2d 429, 430 (10th Cir. 1974) (per curiam) 
(reimposition of sentence despite defendant’s laudatory conduct during confinement 
pending appeal was within discretion of trial court).

1687. 485 F.2d at 248.
1688. 483 F.2d 246 (9th Cir. 1973).
1689. Id. at 247. Under rule 35 a court may correct an illegal sentence at any 

time but must correct a sentence imposed in an illegal manner or reduce a sentence 
within 120 days after sentence is imposed or within 120 days after receipt by the 

Reduction or Correction in Sentence Under Rule 35. The
granting of a motion for reduction of sentence under rule 35 of the 
Federal Rules of Criminal Procedure^1 is solely within the court’s 
discretion and, thus, normally is not reviewed by an appellate court.1682 1683 
In United States v. Maynard1Q8S the district court had summarily 
refused to order prison authorities to prepare and submit a post
incarceration report about the defendant’s good behavior that the 
defendant had requested in support of his motion for reduction of 
sentence.1684 The Ninth Circuit found that the defendant, in asserting 
a good behavior basis for a reduction of sentence, had misconstrued 
rule 35.1685 If the original sentence is lawful, rule 35 merely allows 
the sentencing judge to determine whether on further reflection the 
sentence seems unduly harsh.1686 If every defendant who alleged 
good behavior could have the warden prepare and submit a report 
to the court, the warden would be overwhelmingly burdened and 
the court effectively would become a parole board.1687 1688

Allegations that a court had infringed upon the jurisdiction of a 
parole board arose in United States v. Dziedzic.1Q88 The defendant 
filed a motion for reduction of sentence 123 days after sentencing, 
beyond the 120-day limitation imposed by rule 35.1689 When the 
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judge modified the sentence, the Government filed a motion for cor
rection on the ground that the defendant’s motion had not been timely. 
The judge granted the government’s motion and reinstated the 
original sentence but permitted the defendant to remain free on 
bail until the parole board decided his case.1690 The parole board, 
taking the view that the defendant had to return to prison and await 
his turn to be considered by the board, challenged the court order.1691 
The Ninth Circuit affirmed the court.1692

court of a mandate issued by an appellate court. Fed. R. Crim. P. 35; see Thompson 
v. United States, 484 F.2d 942, 943 (2d Cir. 1973) (per curiam) (correction of 
illegal sentence may be made at any time).

1690. 483 F.2d at 247.
1691. Id.
1692. Id.
1693. See United States v. Mehrtens, 494 F.2d 1172, 1175 n.l (5th Cir. 1974); 

cf. United States v. Gallington, 488 F.2d 637, 641 (8th Cir. 1973), cert, denied, 
416 U.S. 907 (1974) (request for reduction of sentence made for the first time on 
appeal will not be entertained). In Mehrtens the defendant filed a rule 35 motion 
128 days after receipt by the district court clerk of an appellate court mandate, but 
within 120 days from the date of the trial court’s entry of an order in conformance 
with the appellate court’s order. The Fifth Circuit ruled that the 120 days com
mences when the district court clerk’s office receives the appellate mandate. 494 
F.2d at 1175.

1694. Avery v. United States, 494 F.2d 33, 34 (5th Cir. 1974) (per curiam) 
(in limited circumstances section 2255 is available to test whether the sentencing 
judge had relied on information in the presentence report and whether the information 
was erroneous); see 28 U.S.C. § 2255 (providing federal prisoners with post
conviction remedy generally equivalent to habeas corpus). The Second Circuit this 
term held that a rule 35 motion for reduction of sentence was moot where the 
defendant had been released from custody but indicated that the case would have 
remained cognizable if the defendant had petitioned for a writ of habeas corpus 
attacking the validity of his conviction. United States v. Birrell, 482 F.2d 890, 
892 & n.2 (2d Cir. 1973) (per curiam).

1695. United States v. Trevino, 490 F.2d 95, 95-96 n.l (5th Cir. 1974) (per 
curiam).

1696. United States v. Bishop, 487 F.2/1 R31 (1st Cir. 1973).

Although rule 35 has not been strictly construed to require courts 
to reduce sentences within 120 days, a defendant’s failure to file a 
motion for reduction of sentence within that period will place the 
motion beyond the sentencing court’s jurisdiction.1693 Where relief 
under rule 35 is barred, however, the defendant still may collaterally 
attack his sentence or conviction by petitioning for habeas corpus.1694

Courts have not explicitly focused on whether unconstitutional 
sentences as well as sentences exceeding statutory maximums are 
illegal sentences subject to correction under rule 35. There is, how
ever, a suggestion of a conflict between circuits. The Fifth Circuit 
has implied, without deciding, that an illegal sentence only can be 
one that exceeds a statutory maximum.1695 In contrast, the First 
Circuit has entertained, without comment on the issue, an appeal 
from a denial of a rule 35 motion alleging that the defendant had 
been unconstitutionally resentenced after a successful appeal.1696
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Whether a challenged sentence is illegal, and therefore correctible 
at any time, or merely imposed in an illegal manner, and correctible 
only if challenged within 120 days, may be a critical issue. In 
United States v. Mack,1697 for example, the district court inadvertently 
had omitted a mandatory parole term from the defendant’s sentence.1698 
Discovering its error, the court corrected the written sentence out 
of the defendant’s presence. The Government contended that the 
defendant’s absence made only the manner of sentence imposition 
illegal and that the defendant’s rule 35 motion, which had been filed 
more than 120 days after sentencing, was untimely.1699 The Ninth 
Circuit, however, found that the original sentence was illegal and that 
the subsequent addition of the omitted parole term did not remove 
the illegality.1700

1697. 494 F.2d 1204 (9th Cir. 1974).
1698. Id. at 1205-06.
1699. Id. at 1206.
1700. Id. at 1207-08. The court expressly reserved the question of whether a 

sentence imposed in toto in the defendant’s absence would constitute an illegal 
sentence. Id.

1701. United States v. Teresi, 484 F.2d 894, 899 (7th Cir. 1973); cf. United 
States v. Munoz-Dela Rosa, 495 F.2d 253, 256 (9th Cir. 1974) (per curiam) 
(district court orally imposed concurrent rather than consecutive sentences uninten
tionally; appellate court refused to allow sentence to be modified in the written 
judgment and commitment).

1702. 484 F.2d 894 (7th Cir. 1973).
1703. Id. at 896.
1704. Id. at 897.
1705. Id. at 899; accord, United States v. Fultz, 482 F.2d 1, 4-5 (8th Cir. 1973).
1706. 484 F.2d at 899.
1707. Id. at 899. Probation would not have been available if the defendant 

had begun serving his original sentence. Id.; see United States v. Murray, 
275 U.S. 347, 356-59 (1928). The court concluded, however, that since the federal 
marshal who was at the court to take custody of the defendant had not attempted 

Increase in Sentence. Once a defendant has begun to serve
his sentence, its increase violates the constitutional guarantee against 
double jeopardy.1701 In United States v. Teresi1702 the defendant had 
moved for reduction of sentence on the day set for his surrender. A 
judge sitting in place of the assigned judge denied the motion but 
suspended the original sentence and placed the defendant on proba
tion.1703 Twenty days later, after the defendant had begun to serve 
his period of probation, the assigned judge granted the government’s 
motion to vacate the order suspending sentence.1704 The Seventh 
Circuit concluded that although revocation of probation may not 
violate the fifth amendment,1705 the attempted reinstatement of the 
original sentence violated the defendant’s constitutional guarantee 
against double jeopardy.1706 Thus, no sentence resulting in confine
ment could be imposed.1707
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Increasing a sentence to a statutory minimum is constitutional 
where the lesser sentence would be illegal.1708 Similarly, the correc
tion of a clerical error in the written sentence is permissible.1709 If 
a discrepancy exists between the oral and written sentences, an 
unambiguous oral sentence controls.1710 In United States v. Munoz- 
Dela Rosa1711 the Government argued that where the sentencing 
court clearly intended to impose consecutive sentences, mistaken oral 
imposition of concurrent terms was the equivalent of a clerical error 
and could be corrected in the written commitment order.1712 The 
Ninth Circuit disagreed and held that the only legally cognizable 
sentence is the one pronounced in the presence of the defendant.1713

to do so, the defendant had not begun to serve his sentence at the time the order 
granting probation was entered. 484 F.2d at 897.

1708. United States v. Richardson, 498 F.2d 9, 10 (8th Cir. 1974) (per curiam) 
(addition of mandatory parole term); Garcia v. United States, 492 F.2d 395, 398 
(10th Cir. 1974) (addition of mandatory parole term); Caille v. United States, 
487 F.2d 614, 615-16 (5th Cir. 1973) (per curiam) (addition of mandatory 
parole term). The defendant must be present when the sentence is amended. Caille 
v. United States, supra at 616.

1709. United States v. Franklin, 487 F.2d 1398 (4th Cir. 1974) (No. 73-1822) (un
published opinion) (per curiam), cert, denied, 416 U.S. 943 (1974); see United 
States v. Buckles, 495 F.2d 1377, 1382 (8th Cir. 1974) (commitment order 
amended to conform to indictment).

1710. United States v. Munoz-Dela Rosa, 495 F.2d 253, 256 (9th Cir. 1974) 
(per curiam); cf. United States v. Sanjurjo, 481 F.2d 638, 639 (2d Cir. 1973) 
(per curiam) (oral pronouncement controls but remand necessary for clarification 
of ambiguity in oral sentence).

1711 495 F.2d 253 (9th Cir. 1974) (per curiam).
1712. Id. at 254.
1713. Id. at 256.
1714. See United States v. Ammidown, 497 F.2d 615, 624-25 (D.C. Cir. 1974) 

(supp. opinion) (Congress did not intend consecutive sentences to be imposed for 
convictions for premeditated murder and felony murder). See generally 2 C. 
Wright, Federal Practice and Procedure § 527, at 514-17 (1969); Circuits 
Note: 1971-1972 Term 487-89.

1715. 481 F.2d 22 (2d Cir. 1973).
1716. Id. at 25; see 21 U.S.C. §§ 841(a), 952(a), 955 (1970).

SUBSTANTIVE PROBLEMS IN SENTENCING

Consecutive and Concurrent Sentences. Whether a single
transaction that violates more than one section of a criminal statute 
can result in multiple convictions and consecutive sentences generally 
is a question of legislative intent.1714 1715 1716 For example, in United States v. 
Valot1115 the defendant was convicted of knowing and intentional 
importation of hashish, possession of hashish aboard an aircraft ar
riving in the United States, and possession of hashish with intent to 
distribute it, in violation of the Comprehensive Drug Abuse Prevention 
and Control Act of 1970.1'16 The district court sentenced the de
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fendant to four-year consecutive sentences for each count.1717 The 
Second Circuit, however, concluded that although the Act did not 
preclude the imposition of consecutive sentences, Congress had not 
intended to punish the possession of drugs on board an aircraft 
separately from importation,1718 and that the imposition of consecutive 
sentences for those two offenses was unlawful.1719

1717. 481 F.2d at 23.
1718. Id. at 26-27. The section prohibiting possession of hashish on board an 

aircraft was intended to cover only an unconsummated importation; therefore, the 
offense of possession merges within the offense of illegal importation once the latter 
offense has been committed. Id. at 27.

1719. Id. at 27. Because there is no close relationship between importation and 
possession with intent to distribute and because Congress intended to punish dis
tributors of drugs more severely than simple possessors, the court upheld consecutive 
sentences on the importation and intent to distribute counts, id. at 27-28; see 
United States v. Costello, 483 F.2d 1366, 1368 (5th Cir. 1973) (per curiam) 
(possession of drugs is separate offense from distribution of drugs). But see United 
States v. Adcock, 487 F.2d 637, 639-40 (6th Cir. 1973) (per curiam) (conspiracy 
to import and distribute heroin is only single conspiracy although defendants con
spired to violate two separate sections of statute).

1720. See Blockburger v. United States, 284 U.S. 299, 304 (1932) (separate 
violations where different elements of proof are required to establish each violation); 
United States v. Costello, 483 F.2d 1366, 1368 (5th Cir. 1973) (per curiam) (under 
“different evidence” test, possession of drugs and distribution of drugs constitute 
different offenses); cf. United States v. Ferguson, 498 F.2d 1001, 1009 (D.C. Cir. 
1974) (where single sale of narcotics was made in two deliveries in two jurisdictions, 
“different evidence” test inapplicable because only one statutory provision violated).

1721. 487 F.2d 832 (2d Cir. 1973), cert, denied, 416 U.S. 937 (1974).
1722. Id. at 844.
1723. Id.

Courts sometimes apply the “different evidence” test to determine 
whether cumulative punishments are permissible. Under the test, if 
a single act violates more than one statutory provision, multiple con
victions and consecutive sentences are proper only if each offense re
quires proof of different facts.1720 In United States v. Slutsky1721 the 
defendants had received concurrent prison sentences and cumulative 
fines for signing and filing false partnership income tax returns and 
for attempting to evade personal income tax.1722 Because proof of 
the preparation and filing of a false partnership tax return is an incident 
of proof of personal tax evasion, the Second Circuit concluded that 
the cumulation of penalties beyond the maximum authorized for per
sonal income tax evasion was improper.1723

When an indictment containing multiple counts would fail under 
the congressional intent or different evidence tests but the defendant 
receives concurrent sentences, an attack on the improper conviction 
may be thwarted by the concurrent sentence doctrine. The con
current sentence doctrine permits an appellate court to decline to 
review a sentence imposed for a conviction on one count when a 
concurrent sentence has been imposed for a conviction on another 
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count and the total sentence imposed does not exceed the maximum 
permissible on the unchallenged count.1724 A court has discretion 
to invoke the doctrine,1725 but may not do so when the challenged 
conviction could produce adverse collateral consequences.1726 In 
United States v. Slutsky,1727 where the defendants received concurrent 
prison terms but cumulative fines for two crimes that were proved 
by the same facts, the Second Circuit not only vacated the sentences 
for the improper counts, but also reversed the convictions because of 
adverse collateral consequences flowing from them.1728 Courts do not 
uniformly act to avert collateral consequences, however; other circuits 
this term invoked the concurrent sentences doctrine to sustain convic
tions even though collateral consequences similar to those in Slutsky 
probably were present.1729

1724. Hirabayashi v. United States, 320 U.S. 81, 105 (1943).
1725. See Etheridge v. United States, 494 F.2d 351 (6th Cir. 1974) (per curiam) 

(application warranted where defendant challenged 10- and 20-year concurrent sen
tences but did not challenge concurrent 50-year sentence).

1726. Morrison v. United States, 491 F.2d 344, 347 (8th Cir. 1974); see Etheridge 
v. United States, 494 F.2d 357, 358 (6th Cir. 1974) (per curiam).

1727. 487 F.2d 832 (2d Cir. 1973), cert, denied, 416 U.S. 937 (1974).
1728. Id. at 845-46 n.18.
1729. See United States v. Simone, 495 F.2d 752, 753 (8th Cir. 1974); United 

States v. Tankersley, 492 F.2d 962, 969 (7th Cir. 1974); United States v. Weislow, 
485 F.2d 560, 562 (9th Cir. 1973), cert, denied, 415 U.S. 933 (1974); United 
States v. Cawley, 481 F.2d 702, 711 (5th Cir. 1973).

1730. 18 U.S.C. § 2113 (1970).
1731. Id., 18 U.S.C. § 2113(a) (1970) (robbery from bank personnel; entry

with intent to rob); id., 18 U.S.C. § 2113(b) (1970) (larceny); id., 18 U.S.C. § 
2113(c) (1970) (possession of robbery proceeds); id., 18 U.S.C. § 2113(d) (1970) 
(robbery and assault with dangerous weapon); id., 18 U.S.C. § 2113(e) (1970) 
(robbery and murder or kidnapping).

1732. Heflin v. United States, 358 U.S. 415, 419-20 (1959) (robbery and pos
session of proceeds); Prince v. United States, 352 U.S. 322, 328-29 (1957) (robbery 
and entry with intent to rob).

1733. 492 F.2d 18 (9th Cir. 1974) (en banc).
1734. Id. at 24-25; accord, Sullivan v. United States, 485 F.2d 1352, 1354 (5th 

Cir. 1973) (separate sentences, although concurrent, held illegal). Where the 
indictment improperly contains multiple charges under the Act, but the sentence 
imposed is a general one not specifying a separate sentence for each count and 

Federal Bank Robbery Act. The Federal Bank Robbery Act1730
devotes five separate subsections to various criminal acts that often 
accompany a robbery attempt.1731 Nevertheless, the Supreme Court 
has decided that bank robbers who violate several subsections during 
one holdup cannot receive cumulative sentences.1732 Expanding on 
the Supreme Court’s view, the Ninth Circuit in United States v. 
Faleafine1733 concluded that a kidnapping that is part of a bank 
robbery does not constitute a separate offense but merely enhances 
the single sentence that can be given under the Act.1734
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In cases where trial judges erroneously set several sentences under 
the Act, the question arises whether the sentence for any particular 
violation would have been different if the judge had realized that 
only one sentence could be given. Thus, when an appellate court 
finds that cumulative sentences have been given illegally, the court 
must decide whether to vacate all sentences and remand to the trial 
court for resentencing on the proper count, or to vacate only the 
illegal sentence and sustain the sentence on the most aggravated 
count.1'35 In Faleafine, which involved consecutive sentences, the 
court of appeals vacated only the illegal extra sentence.1735 1736 The 
Fifth Circuit, confronted with concurrent sentences, also vacated only 
the illegal sentence.1'37 The Third Circuit vacated all sentences in 
United States v. Jasper,1738 However, in Jasper the defendant not 
only filed a motion challenging the multiple sentences, but also filed 
a motidn attacking as involuntary his guilty pleas to all counts. Thus 
the validity of all the sentences remained in doubt until the additional 
motion was resolved.1739 Whether the Third Circuit would vacate 
all sentences when the properly prosecuted count was not under 
attack is uncertain.

the sentence’s length does not exceed the maximum allowable under the properly 
charged subsection, the sentence will stand. See Johnson v. United States, 495 F.2d 
652, 653 (8th Cir. 1974) (per curiam).

1735. See Sullivan v. United States, 485 F.2d 1352, 1354 (5th Cir. 1973).
1736. 492 F.2d at 26.
1737. Sullivan v. United States, 485 F.2d 1352, 1354-55 (5th Cir. 1973); accord, 

United States v. Mason, 492 F.2d 1241 (4th Cir. 1974) (No. 73-1955) (unpublished 
opinion) (per curiam). The Sullivan court based its holding on theories that the 
trial judge would not wish to alter the remaining sentence and that double jeopardy 
possibly precluded an upward re-evaluation.

Where a defendant was improperly convicted on two counts but sentenced only 
on one valid count, the Fourth Circuit ruled that he would be deemed to have been 
convicted solely on the valid count. United States v. Jones, 487 F.2d 214, 215 
(4th Cir. 1973) (per curiam), cert, denied, 416 U.S. 942 (1974). See also Circuits 
Note: 1972-1973 Term 648-49.

1738. 481 F.2d 976, 979 (3d Cir. 1973).
1739. Id. at 978.
1740. 404 U.S. 443 (1972).
1741. Id. at 448-49. But see Houle v. United States, 493 F.2d 915, 916 (5th 

Cir. 1974) (Tucker not applicable to prior Canadian convictions); United States v. 
Atkins, 480 F.2d 1223, 1224 (9th Cir. 1973) (per curiam) (mere fact that convic
tion was invalid does not preclude sentencing judge from considering facts underlying 
conviction); cf. United States v. Majors, 490 F.2d 1321, 1324 (10th Cir. 1974) 
(court may consider indictment dismissed pursuant to a plea bargain). Resentencing 
is not required where the sentencing judge explicitly states that the defendant’s 

Prior Convictions. In United States v. Tucker1740 the Supreme
Court ruled that a court may not consider prior unconstitutional con
victions in imposing sentence and that if they have been considered, 
resentencing is necessary.1741 Tucker, however, involved convictions 
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conclusively found in an earlier proceeding to have been unconstitu
tional.1742 In many cases since Tucker, defendants have alleged that 
sentences were based on prior unconstitutional convictions where those 
prior convictions previously had not been challenged.1743 This term 
a split developed in the circuits over the course of action a court 
should take when a petitioner challenges his federal sentence by at
tacking the constitutionality of previously unchallenged state con
victions.

prior convictions were not a factor in the sentencing. See Peterson v. United States, 
493 F.2d 478, 479-80 (8th Cir. 1974) (per curiam); United States v. Green, 483 
F.2d 469, 471 (10th Cir.), cert, denied, 414 U.S. 1071 (1973). But see Leano v. 
United States, 494 F.2d 361, 362-63 (9th Cir. 1974) (judge’s statement that prior 
conviction had not been considered was insufficient to overcome earlier statements 
in record indicating that prior convictions had been considered).

1742. 404 U.S. at 444-45.
1743. See, e.g., Kelley v. United States, 487 F.2d 898, 899 (6th Cir. 1973) (per 

curiam) (several prior uncounselled convictions); United States v. Sawaya, 486 F.2d 
890, 891-92 (1st Cir. 1973) (numerous prior uncounselled convictions); Young v. 
United States, 485 F.2d 292, 293-94 (8th Cir. 1973), cert, denied, 416 U.S. 971 
(1974) (two prior uncounselled state convictions and federal recidivist conviction 
based on state convictions); Mitchell v. United States, 482 F.2d 289, 291 (5th Cir. 
1973) (three uncounselled state convictions).

1744. 483 F.2d 116 (4th Cir. 1973).
1745. See 28 U.S.C. § 2255 (1970).
1746. 483 F.2d at 118-19; accord, Young v. United States, 485 F.2d 292, 294 

(8th Cir. 1973), cert, denied, 416 U.S. 971 (1974). Once a prisoner has chal
lenged the validity of the prior convictions before the highest court of a state, he 
may seek relief in federal court, even though he may have additional collateral relief 
procedures open to him. Irby v. Missouri, 502 F.2d 1096, 1098 (8th Cir. 1974) 
(per curiam).

1747. 483 F.2d at 118. The court recognized that a different procedure would 
have to be followed if the challenged sentence had been imposed under a recidivist 

The Fourth Circuit in Brown v. United States1744 held that a section 
2255 motion to vacate sentence,1745 which is itself a collateral pro
ceeding, should not have as its essential predicate a collateral attack 
on prior state court convictions if those convictions have not been 
challenged in the state courts where they originated.1746 The court 
suggested a procedure to be followed by lower courts confronted 
with petitions collaterally attacking prior state convictions. Initially, 
the trial court should determine whether the sentence imposed on 
the petitioner would be appropriate if the state convictions were 
invalid. If the court determines that the sentence still would be 
appropriate, the petition should be dismissed; if the sentence would 
be different, however, the court should consider the state convictions. 
If the state convictions have been invalidated in a proceeding in the 
state courts where they were obtained, Tucker will mandate re
sentencing. On the other hand, if the state convictions have not been 
attacked in a state proceeding, the court should consider dismissing 
the petition as premature.1747
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In Mitchell v. United States,1748 however, the Fifth Circuit speci
fically rejected the theory that prior convictions must first be 
challenged in the courts in which they were obtained and concluded 
that such a requirement would bar effective implementation of the 
Tucker rule.1749 The defendant in Mitchell alleged that he had been 
unconstitutionally deprived of counsel in three prior state convic
tions.1750 Although at sentencing in federal court he had admitted 
the correctness of his criminal record, the Fifth Circuit held that by 
so doing he had neither admitted guilt nor expressly waived his right 
to attack the validity of the prior convictions.1751 The court concluded 
that he was entitled to a hearing on the validity of the prior con
victions and to resentencing if one or more of the convictions were 
found to be invalid.1752

or similar statute. Id. at 121-22. In such a case, the trial court would have to 
establish, as a condition of its exercise of power under the statute, that the defendant 
had been previously sentenced under a constitutionally valid conviction. Id. at 121. 
The court could not stay prosecution until all state proceedings were exhausted, 
and would have to determine the validity of the conviction as offered into the 
record. Id. See also Williams v. United States, 482 F.2d 339, 343-45 (2d Cir.), 
cert, denied, 414 U.S. 1010 (1973) (defendant sentenced under recidivist statute 
not entitled to de novo hearing on prior convictions when they previously had been 
challenged unsuccessfully in another federal court).

1748. 482 F.2d 289 (5th Cir. 1973).
1749. Id. at 293.
1750. Id. at 291.
1751. Id. at 292.
1752. Id. at 297; accord, Wilsey v. United States, 496 F.2d 619 (2d Cir. 1974) 

(per curiam); United States v. Sawaya, 486 F.2d 890, 893 (1st Cir. 1973). In 
Mitchell since the validity of the prior convictions turned upon the effectiveness of 
waiver of counsel at previous trials and the record showed that Mitchell had not 
been represented by counsel, the burden was on the Government to demonstrate 
by a preponderance of the evidence that the defendant had effectively waived his 
constitutional rights. 482 F.2d at 296-97; see Baker v. United States, 494 F.2d 508, 
509 (5th Cir. 1974) (per curiam) (district court improperly assumed defendant 
either had been represented by or had waived counsel at time of prior conviction); 
Leano v. United States, 494 F.2d 361, 362-63 (9th Cir. 1974) (waiver not shown 
by statement in record merely indicating that defendant not represented by counsel 
when arraigned). If the record shows that the petitioner was represented by counsel, 
he bears the burden of impeaching the record. See Mitchell v. United States, 
supra at 296.

1753. See § 4, 18 U.S.C. § 3568 (1970). The granting of credit for presentence 
time spent in custody is not required by the Constitution. See Pernell v. Rose, 486 
F.2d 301 (6th Cir. 1973) (per curiam), cert, denied, 415 U.S. 985 (1974) (refusal 
of one state to give credit on sentence for time spent in custody in another state 
while awaiting extradition did not violate Constitution); Circuits Note-. 1972-1973 
Term 652. A prisoner denied release on bail by state authorities because a federal 

Credits Against Sentence. The Bail Reform Act of 1966 re
quires the Attorney General to give a defendant convicted of a fed
eral offense credit against his sentence for any presentence time spent 
in custody in connection with the charge.1753 A defendant denied credit 
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must exhaust his administrative remedies before seeking relief in 
the courts.1754 In Soyka v. Alldredge1755 a federal prisoner sought 
relief by petitioning for a writ of habeas corpus.1756 Prison author
ities contended that the prisoner’s exclusive remedy was a section 2255 
motion to correct sentence1757 since he was attacking the correctness 
of his sentence by seeking a determination that its commencement 
date was improper.1758 The Third Circuit, however, concluded that 
the petitioner was not challenging the validity of the sentence itself, 
but rather was attacking the legality of his future detention if the 
credits were not applied.1759 Therefore, he had properly proceeded 
by a petition for a writ of habeas corpus.1760 However, because he 
had failed to exhaust his administrative remedies, the court dismissed 
his petition as premature.1761

detainer was lodged against him for a parole violation is in custody in connection 
with a federal offense within the meaning of the Bail Reform Act and is entitled 
to credit against his federal sentence for any time spent in state custody. Brown v. 
United States, 489 F.2d 1036, 1037 (8th Cir. 1974) (per curiam); accord, Burnett v. 
United States Bd. of Parole, 491 F.2d 966, 967 (5th Cir. 1974) (dictum). See also 
Hook v. Arizona, 496 F.2d 1172, 1174 (9th Cir. 1974) (per curiam) (indigent 
defendant sentenced to statutory maximum for offense is entitled to credit for any 
presentence time spent in custody because of indigency).

1754. Burnett v. United States Bd. of Parole, 491 F.2d 966, 967 (5th Cir. 1974) 
(per curiam); Soyka v. Alldredge, 481 F.2d 303, 306 (3d Cir. 1973); see Cochran 
v. United States, 489 F.2d 691, 692 (5th Cir. 1974) (per curiam), petition for cert, 
filed, 43 U.S.L.W. 3087 (U.S. Aug. 8, 1974) (No. 74-81) (district court may refuse 
to review prisoner’s claim where he partially fails to exhaust his administrative 
remedies).

1755. 481 F.2d 303 (3rd Cir. 1973).
1756. Id. at 304; see 28 U.S.C. § 2241 (1973).
1757. 481 F.2d at 304; see 28 U.S.C. § 2255 (1970).
1758. 481 F.2d at 304.
1759. Id. at 304-05. The court further indicated that the granting of credit is an 

administrative rather than a judicial responsibility and unrelated to the sentencing 
process. Id. at 305.

1760. Id. at 305.
1761. Id. at 306.
1762. 411 U.S. 345 (1973).
1763. Id. at 351-52; see 28 U.S.C. § 2241(c)(3) (1970) (statute giving federal 

habeas corpus relief to state prisoners).
1764. See Polakoff v. United States, 489 F.2d 727, 730 (5th Cir. 1974); Cochran 

v. United States, 489 F.2d 691, 693-94 (5th Cir. 1974) (per curiam), petition for 
cert, filed, 43 U.S.L.W. 3087 (U.S. Aug. 8, 1974 )(No. 74-81); cf. United States 
v. Hawkins, 492 F.2d 771, 772 (5th Cir. 1974) (per curiam) (no credit for time 

Last term in Hensley v. Municipal Court1™2 the Supreme Court 
held that a defendant convicted of a state offense who has been 
released on his own recognizance pending execution of his sentence 
is “in custody” within the meaning of the federal habeas corpus 
statute.1763 This term the Fifth Circuit twice rejected claims that 
time spent free on bond constituted time spent “in custody” within 
the meaning of the Bail Reform Act.1764
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SCOPE OF APPELLATE REVIEW OF SENTENCING

Abuse of Discretion. Imposition of sentence is within the trial
judge’s discretion; an appellate court will review a sentence only in 
extraordinary circumstances.1765 Courts of appeals have declined to 
review sentences even where the sentencing judge took into account 
factors such as the defendant’s need to gain a salable skill,1766 the 
defendant’s excessive drinking,1767 the prevalence of the defendant’s 
offense within the jurisdiction,1768 and the possibility that the de
fendant lied while testifying.1769 Even when a sentence appears 
unduly harsh, appellate courts generally will deny review, although 
harsh sentences have prompted appellate court suggestions that trial 
judges give careful consideration to motions for reduction of sentence 
or that trial judges may wish to review sentences sua sponte for pos
sible reduction.1770 Courts of appeals also occasionally suggest that 

spent on probation); Holtzinger v. Estelle, 488 F.2d 517, 518 (5th Cir. 1974) 
(per curiam) (inmate who has violated conditions of parole not entitled to credit 
for time spent on parole).

1765. See, e.g., Dorszynski v. United States, 418 U.S. 424, 439-40 (1974); 
United States v. Kaczmarek, 490 F.2d 1031, 1036 (7th Cir. 1974) (per curiam); 
United States v. Schools, 486 F.2d 557, 558 (5th Cir. 1973) (per curiam); United 
States v. Lowe, 482 F.2d 1357, 1358 (6th Cir. 1973) (per curiam). The sentencing 
power usually resides solely in the judge. The jury cannot allow sentencing 
considerations to influence the determination of guilt. See United States v. Patrick, 
494 F.2d 1150, 1153-54 (D.C. Cir. 1973) (per curiam) (reversed because judge 
indicated that psychiatric treatment would be ordered if defendant was found 
guilty); cf. United States v. McCracken, 488 F.2d 406, 423 (5th Cir. 1974) 
(verdict option of not guilty by reason of insanity does not infringe on jury’s 
function). Where the jury has the power to set a sentence, the judge must not 
interfere. See United States v. Lee, 489 F.2d 1242, 1245-46 (D.C. Cir. 1973) 
(per curiam) (judge’s statement that he would sentence defendant to death if jury 
was unable to agree on sentence harmless error because evidence against defendant 
massive and death penalty subsequently outlawed).

A judge is free to impose any appropriate sentence regardless of a prosecutor’s 
recommendations made pursuant to a plea bargain. See Rapp v. Wolff, 489 F.2d 
712, 713 (8th Cir. 1974) (per curiam); cf. United States v. Majors, 490 F.2d 1321, 
1322-23 (10th Cir. 1974) (when not determining sentence, judge may consider 
charges dropped pursuant to plea bargain); United States v. Resnick, 483 F.2d 
354, 358 (5th Cir.), cert, denied, 414 U.S. 1008 (1973) (judge not limited by 
a sentence recommendation in a plea bargain that was rejected by defendant).

1766. See United States v. Horton, 488 F.2d 1086, 1087 (8th Cir. 1973) (per 
curiam), cert, denied, 416 U.S. 943 (1974).

1767. See United States v. Strutton, 494 F.2d 687, 688 (2d Cir. 1974) (per 
curiam).

1768. United States v. Mackay, 491 F.2d 616, 623-24 (10th Cir. 1973), cert, 
denied, 416 U.S. 972 (1974) (mail fraud).

1769. See United States v. Moore, 484 F.2d 1284 (4th Cir. 1973). But cf. 
United States v. Dorszynski, 484 F.2d 849, 851-52 (7th Cir. 1973), rev’d on other 
grounds, 418 U.S. 424 (1974) (probation revocation hearing; error to consider 
defendant’s possible perjury at trial).

1770. See United States v. Driscoll, 496 F.2d 252, 254 (2d Cir. 1974) (per 
curiam) (sua sponte review); United States v. Gervasi, 495 F.2d 762 (2d Cir. 1974) 
(per curiam) (consider motion to reduce sentence); United States v. Wynn, 487 
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trial judges state reasons for sentences, although no circuit requires 
the procedure,1771

F.2d 1399 (4th Cir. 1974) (No. 73-1749, at 3) (per curiam) (unpublished opinion) 
(consider motion to reduce sentence); cf. United States v. Morgan, 491 F.2d 71, 
72-73 (D.C. Cir. 1974) (court of appeals directed trial court to reconsider denial 
of sentence under the Federal Youth Corrections Act where sentence based on 
defendant’s psychological instability and his condition had improved).

1771. See United States v. Velazquez, 482 F.2d 139, 142 (2d Cir. 1973); United 
States v. Brown, 479 F.2d 1170, 1172-74 (2d Cir. 1973); cf. Dorszynski v. United 
States, 418 U.S. 424, 447-52 (1974) (Marshall, J., concurring) (reasons should 
accompany sentences under Federal Youth Corrections Act). Commentators urge 
that memoranda justifying sentences be mandatory because knowledge of the sentencing 
judge’s reasoning greatly facilitates judicial review. See M. Frankel, Criminal 
Sentences: Law Without Order 39-49, 111-115 (2d ed. 1973); Am. Bar Ass’n 
Project on Minimum Standards for Criminal Justice, Standards Relating to 
Sentencing Alternatives and Procedures 35, 366-67 (Approved Draft 1968).

1772. 478 F.2d 139 (8th Cir. 1973) (en banc).
1773. Id. at 140.
1774. Id. at 147, 148.
1775. 479 F.2d 1170 (2d Cir. 1973).
1776. Id. at 1171-72. The defendant had espoused the views of the Black 

Panther Party in court. Id. at 1174.
1777. 497 F.2d 1017 (4th Cir. 1974).
1778. Id. at 1019-20.
1779. 489 F.2d 652 (5th Cir. 1974).

While the sentencing power confers broad discretion on the trial 
judge, an abuse of discretion will prompt appellate court intervention. 
In Woosley v. United States1772 the trial judge imposed a maximum 
five-year sentence on a Jehovah’s Witness who, for religious reasons, 
failed to report for induction into the military.1773 The Eighth Circuit, 
noting that the sentence’s severity “shocks the judicial conscience,’’ 
remanded for resentencing.1774 Nevertheless, the scope of sentence 
review remains exceedingly narrow. In United States v. Brown1775 
the Second Circuit refused to disturb the lower court’s imposition of 
a two and one-half year sentence for failure to report for induction, 
although the defendant was a good student, had a good employment 
record and no prior criminal record, and the court could ascertain 
no rationale for the prison term.1776

A failure to exercise discretion, like an abuse of discretion, may 
prompt appellate court review of a sentence. In United States v. 
Bowser1777 the Fourth Circuit vacated a sentence imposed by a judge 
who had not presided at trial and who did not have access to the 
trial transcript. The court reasoned that the sentencing by a judge 
possessing no special knowledge of the defendant or of the circum
stances of his crime amounted to a failure to exercise discretion1778 1779

Similarly, in United States v. Hartford17711 the Fifth Circuit acknowl
edged that the scope of judicial review of sentences is narrow but 
declared that an appellate court may examine the “judicial process”
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by which a sentence was determined.1780 The three defendants in 
Hartford entered guilty pleas to charges of drug violations and received 
substantial sentences.1781 The judge sentenced one defendant under 
a section of the Federal Youth Corrections Act1782 because the maxi
mum sentence otherwise available for the offense was insufficient.1783 
This punitive use of the Act conflicted with its rehabilitative purposes 
and was condemned by the court of appeals.1784 The judge sentenced 
the second defendant, a first offender convicted of distributing LSD, 
to the maximum five-year term and to a two-year special parole term, 
pursuant to the judge’s announced policy of imposing maximum penal
ties on drug law violators.1785 1786 The Fifth Circuit vacated the sentence 
on the grounds that such a mechanical formulation of sentencing was 
an abdication of the judicial responsibility to individualize sentences, 
conflicted with the congressional scheme of providing treatment for 
drug offenders, and ignored the legislative intent underlying the 
provision of nonmandatory maximum sentences.1780 The Fifth Cir
cuit affirmed the third defendant’s sentence because the judge had 
read the presentence report, had heard character witnesses, and had 
not reiterated his policy of giving drug offenders maximum sen
tences.1787 1788 Although the Fifth Circuit limited its inquiry into the “judi
cial process” of sentencing to matters in the record, such inquiry does 
allow a closer scrutiny of the sentencing process than orthodox doc
trines permit and should not be limited to a judge’s statements on the 
record.

1780. Id. at 654.
1781. Id. at 653-54.
1782. Id. at 654; see § 2, 18 U.S.C. § 5010 (1970).
1783. 489 F.2d at 654. Under the Federal Youth Correction Act, the judge 

sentenced the defendant to an indeterminate commitment not to exceed four years. 
The maximum sentence otherwise available was one year. See id.

1784. Id. at 655.
1785. Id. at 655-56.
1786. Id. at 656.
1787. Id. at 656-57; accord, United States v. Stockwell, — F.2d —, — (9th Cir. 

Sept. 10, 1973) (No. 73-1744, at 1-2) (per curiam) (failure to reconsider sentence 
after remand); United States v. Thompson, 483 F.2d 527, 529 (3d Cir.), cert, denied, 
42 U.S.L.W. 3217 (U.S. Oct. 16, 1973) (fixed policy regarding sentence is incon
sistent with district court’s discretion to tailor punishment to the individual).

1788. 496 F.2d 941 (9th Cir. 1974).
1789. Id. at 946 (rape convictions; judge suggested desirability of extra-legal 

punishment such as castration).
1790. Id.

Exercise of the supervisory powers of appellate courts offers an
other means of review of sentencing. In United States v. Duhartilss 
the Ninth Circuit vacated a sentence because the judge had made 
intemperate remarks about the defendant’s offense.1789 While the 
legality of the sentence itself was not questioned, the court ruled 
that the remarks constituted an abuse of judicial authority.1790 Both 
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Hartford and Duhart speak only of review of sentencing procedure, 
but they may contain the seeds of expanded appellate review of 
sentences themselves.1791

1791. See M. Frankel, supra note 1743, at 111-15.
1792. 479 F.2d 1038 (2d Cir.) (per curiam), cert, denied, 414 U.S. 978 (1973).
1793. Id. at 1039; cf. Hess v. United States, 496 F.2d 936, 938 (8th Cir. 1974) 

(somewhat ambiguous record did not support defendants’ claims that they were 
penalized, but case remanded to allow judge to re-examine factors in sentencing). 
But see United States v. Floyd, 496 F.2d 982, 989 (2d Cir. 1974) (defendant’s 
refusal to plead guilty was a refusal to take first step toward rehabilitation).

1794. See, e.g., United States v. Harbolt, 491 F.2d 78, 80 n.2 (5th Cir. 1974); 
United States v. Parrish, 487 F.2d 1399 (4th Cir. 1973) (No. 73-2019, at 2) 
(unpublished opinion) (per curiam); United States v. Salazar, 485 F.2d 1272, 
1280-81 (2d Cir. 1973), cert, denied, 415 U.S. 985 (1974); United States v. 
Marzette, 485 F.2d 207 (8th Cir. 1973) (per curiam), cert, denied, 415 U.S. 980 
(1974). The discrepancy between sentences is sometimes extreme. See United 
States v. Rosciano, 499 F.2d 166, 172 (7th Cir. 1974) (Swygert, C.J., dissenting) 
(principal offenders who pled guilty received probation; defendant, who had only 
helped unload stolen goods, received six years).

1795. See United States v. Salazar, 485 F.2d 1272, 1280-81 (2d Cir. 1973), 
cert, denied, 415 U.S. 985 (1974); United States v. Truelove, 482 F.2d 1361 (4th 
Cir. 1973) (per curiam); cf. United States v. Williams, 499 F.2d 52, 55-56 (1st 
Cir. 1974) (judge’s comparison of contemplated sentence with sentences imposed 
on codefendants and others convicted of same offense not unjust).

1796. See Brady v. United States, 397 U.S. 742, 749-53 (1970). A clear 
demarcation between a judge’s sentencing function and a prosecutor’s responsibility 
for selecting the proper charge helps to alleviate the conflict between the view that 
the prosecutor should request light sentences for defendants pleading guilty and 
the view that the defendants who do not plead guilty should not be punished for 
going to trial. Am Bar Ass’n Project on Standards for Criminal Justice, supra 
note 1743, at 11-12, 71-78 (App. Draft 1968); see United States v. Ammidown, 497 
F.2d 615, 622-23 (D.C. Cir. 1973) (restricting judge’s discretion to disregard 
plea bargain). The prosecutor should recommend a lighter sentence if the de
fendant agrees to plead guilty, but the judge should not be bound by the prosecutor’s 
bargain with the defendant. See generally Comment, Judicial Discretion to Reject 
Negotiated Pleas, 63 Geo. L.J. 241 (1974). Judges have been encouraged not to 
participate in plea bargaining and so to remain free to impose a harsher sentence 
than that recommended. See Collins v. Warden, 487 F.2d 950, 951-53 (9th Cir. 
1973), cert, denied, 416 U.S. 991 (1974); Marshall v. Perine, 480 F.2d 926 (6th 
Cir. 1973) (No. 72-1939, at 1-3) (unpublished opinion) (per curiam).

The defendant’s constitutional rights may constitute a shield pre
cluding a sentencing court from considering certain factors. In 
United States v. Duffy1™2 the Second Circuit vacated a sentence 
imposed expressly because of the defendant’s refusal to plead guilty.1793 
Defendants whose codefendants plead guilty often argue that their 
sentences are punishment for going to trial,1794 but only the defendant 
in Duffy made the argument successfully this term. The argument 
conflicts with the rule that a discrepancy between sentences given 
codefendants is not normally a ground for review1795 and with the view 
that by plea bargaining, the defendants should be able to obtain 
a lighter sentence in return for a guilty plea.1796
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Harsher Sentence After Appeal. In the 1969 decision of North
Carolina v. Pearce1797 the Supreme Court ruled that a judge may not 
increase a sentence after a successful appeal unless the defendant’s 
conduct after the original trial justifies the increase.1798 This term, 
in Burton v. Goodlett1799 the Fifth Circuit expanded the Pearce doc
trine to preclude sentencing an indigent defendant to jail after he 
successfully appealed from a sentence requiring either payment of 
a fine or imprisonment.1800 Even though the subsequent prison term 
was lower than that originally set as an alternative to a fine, the 
court considered as an increase in the sentence the removal of the 
monetary option once the defendant’s inability to pay became known 
and found the increase violative of the Pearce ride unless the de
fendant’s conduct between the two sentencings merited such increased 
severity.1801 The First Circuit, however, refused to extend the Pearce 
rule to void an indeterminate sentence imposed after a successful 
appeal from a fixed sentence where the defendant himself initially 
had sought indeterminate incarceration.1802 The court reasoned that 
the fact that the defendant had requested the sentence negated the 
possibility of vindictive sentencing, the major concern of the Supreme 
Court in Pearce.1803

1797. 395 U.S. 711 (1969).
1798. Id. at 723-25.
1799. 480 F.2d 983 (5th Cir. 1973).
1800. ZcZ. at 984; see Tate v. Short, 401 U.S. 395, 398-401 (1970) (indigents 

must be given reasonable time to pay fine if sentence is payment of fine or imprison
ment); cf. Hook v. Arizona, 496 F.2d 1172, 1174 (9th Cir. 1974) (per curiam) 
(indigent cannot be forced to serve more than statutory maximum when inability to 
post bail prevented pretrial release).

1801. 480 F.2d at 986. Since no facts indicating a need for a harsher sentence 
existed, the Fifth Circuit forbade incarceration of the defendant until he received 
a reasonable opportunity to pay the fine. Id at 986-87.

1802. United States v. Bishop, 487 F.2d 631, 633 (1st Cir. 1973).
1803. Id.
1804. 491 F.2d 1300 ( 9th Cir. 1974).
1805. Id. at 1304-07. After the defendant entered guilty pleas, the judge stated 

an intention to impose concurrent three-year sentences and offered the defendant 
an opportunity to withdraw the pleas since the prosecution’s promise had misled the 
defendant. Id. at 1306.

1806. Id. at 1306-07.

In United States v. Gerard1804 the Ninth Circuit extended the 
Pearce rule to require dismissal of a charge added by the prosecution 
after the judge rejected a plea bargain promising the defendant one- 
year concurrent sentences on three original counts.1805 The defendant 
proceeded to trial on the original charges and on the added charge, 
and was convicted. The judge imposed concurrent three-year sen
tences on the original counts and a consecutive sentence on the 
additional count.1806 The appeals court noted that all the facts giving 
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rise to the extra count were known to the judge at the time he 
rejected the original plea, and that no new facts justifying a harsher 
sentence under Pearce had since become known. The court con
cluded that there could be no assurance that the judge had not 
imposed the harsher sentence as punishment for the defendants’ elec
tion to stand trial on the new indictment.1807 Further, the court 
found that the prosecution’s decision to add a new count to the 
indictment appeared vindictive and independently violated Pearce.1808

1807. Id. at 1306. A judge who rejects a plea bargain containing a recommended 
sentence retains discretion to impose a sentence greater than that recommended. 
See United States v. Gallington, 488 F.2d 637, 639-40 (8th Cir. 1973), cert, denied, 
416 U.S. 907 (1974); cf. United States v. Resnick, 483 F.2d 354, 358 (5th Cir.), 
cert, denied, 414 U.S. 1008 (1973) (defendant who rejected plea not entitled 
to fruits of rejected plea).

1808. 491 F.2d at 1306-07. The appeals court did state that a prosecutor should 
remain free to reinstate charges dropped pursuant to a plea bargain if the defendant 
withdraws his plea, but it must appear that the charge originally was dropped in 
exchange for the plea. Id. at 1305-06.

1809. See United States v. Bowser, 497 F.2d 1017, 1019-20 (4th Cir. 1974). 
But see Correale v. United States, 479 F.2d 944, 950 (1st Cir. 1974) (suspension 
of sentence and probation ordered to enforce plea bargain that Government had 
entered into but could not fulfill).

1810. See, e.g., United States v. Branic, 495 F.2d 1066, 1070 (D.C. Cir. 1974) 
(per curiam) (failure to consider Federal Youth Corrections Act); O’Shea v. United 
States, 491 F.2d 774, 779-80 (1st Cir. 1974) (judge relied on erroneous report by 
magistrate); United States v. Matusewitch, 481 F.2d 174 (2d Cir.) (per curiam), 
cert, denied, 414 U.S. 980 (1973) (judge did not consider Federal Youth Correc
tions Act).

1811. See United States v. Stockwell, — F.2d —, — (9th Cir. Sept. 10, 1973) (No. 
73-1744, at 1-2) (per curiam) (failure to consider new sentence after remand for 
that purpose); United States v. Thompson, 483 F.2d 527, 528-29 (3d Cir. 1973) 
(fixed policy regarding sentence for particular offense); cf. United States v. Ewing, 
480 F.2d 1141, 1143 (5th Cir. 1973) (per curiam) (prosecutor broke bargain 
that Government would not object to probation; new judge required in order to 
remove taint of objections).

1812. 491 F.2d 774 (1st Cir. 1974).
1813. Id. at 779-80.

Appellate Remedies. Appellate courts, almost without excep
tion, decline to impose a new sentence1809 and, instead remand to the 
same judge for resentencing.1810 If the appellate court perceives that 
the judge was prejudiced against the defendant or the type of offense, 
it may order sentencing by a different judge.1811 The First Circuit 
detailed the considerations relevant to the determination of whether 
a different judge should sentence on remand in O’Shea v. United 
States.1812 Factors such as the difficulty the original sentencing judge 
might experience in altering a prior conclusion about the appropriate 
sentence and the possibility of vindictiveness must be balanced against 
the original judge’s familiarity with the facts of the case, which 
weighs heavily in favor of resentencing by that judge.1813
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SENTENCING UNDER SPECIFIC STATUTES

Federal Youth Corrections Act. In Dorszynski v. United
States1814 the Supreme Court this term construed a provision of the 
FYCA1815 that had inspired numerous opinions and divided the circuits. 
The Act was designed to emphasize correction and rehabilitation of 
young offenders by providing for an indeterminate commitment to 
the custody of the Youth Corrections Division under the Attorney 
General for a period generally not to exceed six years.1816 Section 
5010(d) of title 18 of the United States Code permits a judge to 
sentence the offender as an adult upon finding that he “will not derive 
benefit from treatment.”1817 The circuits had not agreed on whether 
an express finding of “no benefit” had to be stated on the record or 
on whether that finding should be accompanied by a statement of 
reasons.1818 The Supreme Court concluded that a failure to sentence 
under the FYCA requires an explicit finding that the defendant will 
derive no benefit from the treatment it offers,1819 but that no inde
pendent statement of reasons for the finding is required.1820

1814. 418 U.S. 424 (1974).
1815. 18 U.S.C. §§ 5005-26 (1970).
1816. § 2, 18 U.S.C. § 5010 (1970); see Dorszynski v. United States, 418 U.S. 

424, 432-34 (1974). Offenders are eligible for a Youth Act sentence if they 
have not reached the age of 22 at the time of conviction. § 2, 18 U.S.C. 
§§ 5006(e), (h) (1970); see United States v. Branic, 495 F.2d 1066, 1070 (D.C. 
Cir. 1974) (per curiam) (time of conviction under FYCA means time of guilty 
plea or return of verdict rather than time of sentencing). The trial court also may 
order suspension of sentence and probation. See Federal Youth Corrections Act § 2, 
18 U.S.C. § 5010(a) (1970); cf. United States v. Mollet, — F.2d —, — (9th Cir. 
Sept. 5, 1973) (No. 72-2945, at 2) (imposition of a fine inconsistent with the rehabili
tative purposes of FYCA).

1817. Federal Youth Corrections Act, § 2, 18 U.S.C. § 5010(d) (1970).
1818. Compare United States v. Kaylor, 491 F.2d 1133, 1137-38 (2d Cir. 1974) 

(en banc) (explicit findings supported by reasons required) and United States v. 
Schenker, 486 F.2d 318, 319 (5th Cir. 1973) (per curiam), petition for cert, filed, 
43 U.S.L.W. 3214 (U.S. Oct. 4, 1974) (No. 74-372) (explicit finding required) and, 
United States v. Coefield, 476 F.2d 1152, 1155-58 (D.C. Cir. 1973) (en banc) (ex
plicit findings supported by reasons required) with United States v. Dorszynski, 484 
F.2d 849, 851-52 ( 7th Cir. 1973), revd 418 U.S. 424 (1974) (finding may be 
implied from adult sentence) and United States v. Dixon, 480 F.2d 921 (4th Cir. 
1973) (No. 71-2212, at 3) (unpublished opinion) (per curiam) (implicit finding 
acceptable). The circuits uniformly had required either an explicit or an implied 
finding that a defendant would not benefit from treatment under the Act. See 
Dorszynski v. United States, 418 U.S. 424, 440-43 (1974); United States v. Lowery, 
484 F.2d 457, 458 (3d Cir. 1973) (per curiam); United States v. Matusewitch, 
481 F.2d 174 (2d Cir.) (per curiam), cert, denied, 414 U.S. 980 (1973).

1819. 418 U.S. at 441-43.
1820. Id. at 441. The Court relied principally on an analysis of the legisla

tive history of the Act to support its conclusion, which was not premised on the 
view that the Act set out Congress’s preferred sentencing alternative. Id. Justice Mar
shall argued that the words of the Act and its legislative history indicated that sentenc
ing under the Act was a congressionally preferred alternative and that deviation from 
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Although in Dorszynski the Court refused to require a judge to 
give reasons for a failure to sentence under the Act, review of the 
reasons for such a failure still may be possible in some circumstances. 
For example, section 5010(e) permits a trial court, in its discretion, 
to commit the defendant to the custody of the Attorney General for 
observation and study and for the formulation of recommendations 
for sentencing.1821 The court may adopt a recommendation by the 
Attorney General that the defendant not be sentenced under the 
FYCA as long as the sentence is accompanied by an explicit “no 
benefit” finding.1822 Where a court followed this procedure the 
District of Columbia Circuit examined the report to determine the 
basis for the denial of FYCA sentencing and found the reasons given 
for the report’s adverse recommendation inadequate to justify the 
no-benefit finding.1823 Similar review may be possible where a trial 
court voluntarily states reasons for its no-benefit finding.

that preference should necessitate articulation of reasons for deviation. Justice 
Marshall declared that a no-benefit finding unsupported by reasons would be 
“an empty and duplicitous ritual.” Id. at 447-52 (Marshall, J., concurring).

Dorszynski did not consider whether a judge may invoke section 5010(c), which 
permits commitment for a term longer than six years, without stating reasons for 
doing so. See Federal Youth Corrections Act § 2, 18 U.S.C. § 5010(c) (1970). 
The District of Columbia Circuit has required a statement of reasons for the longer 
commitment. See United States v. Toy, 482 F.2d 741, 745-46 (D.C. Cir. 1973). 
While the trial court has the option of sentencing those between the ages of 22 
and 26 under the FYCA, the court need not make a particular finding or state any 
reasons for a failure to do so. See United States v. McDonald, 481 F.2d 513, 515 
& n.4 (D.C. Cir. 1973); Federal Youth Corrections Act § 4, 18 U.S.C. § 4209 (1970) 
(Young Adult Provision).

1821. Federal Youth Corrections Act § 2, 18 U.S.C. § 5010(e) (1970).
1822. See United States v. Riley, 481 F.2d 1127, 1129-30 (D.C. Cir. 1973). The 

section 5010(e) report by the Attorney General is not binding on the court. See 
United States v. Butler, 481 F.2d 531, 536-37 (D.C. Cir. 1973). However, the 
report must be made part of the appellate record. See United States v. Lewis, 
486 F.2d 1264, 1265 (D.C. Cir. 1973) (en banc).

1823. United States v. Riley, 481 F.2d 1127, 1130-31 (D.C. Cir. 1973). The 
District of Columbia Circuit rejected the sentencing judge’s notation that the institu
tion normally housing FYCA prisoners lacked space and mere recitation of the 
defendant’s past record as not constituting a sufficient basis for the no-benefit finding. 
Id. at 1130-31; cf. United States v. Forrest, 482 F.2d 777, 779-80 (D.C. Cir. 1973) 
(per curiam) (statement of defendant’s past record not sufficient); United States 
v. Matthews, 480 F.2d 1191, 1193 (D.C. Cir. 1973) (per curiam) (statement 
of inadequate space not sufficient). But cf. United States v. Dover, 489 F.2d 688, 
689-90 (5th Cir. 1974) (per curiam) (past record adequate basis for denial of 
FYCA sentencing). The court’s determination was predicated on its view that 
the FYCA set out the congressionally preferred sentencing alternative, a predicate 
specifically rejected by the Supreme Court in Dorszynski. 481 F.2d at 1130-31; 
see 418 U.S. at 440.

1824. Pub. L. No. 89-793, 80 Stat. 1438 (codified in scattered sections of 18, 
28, 42 U.S.C.).

Narcotic Addict Rehabilitation Act. The Narcotic Addict
Rehabilitation Act of 1966 (NARA)1824 provides for indefinite civil 
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commitment of addicts adjudged likely to benefit from treatment.1825 
A defendant may be civilly committed pursuant to the NARA even 
if a mandatory prison term is prescribed for the particular offense 
committed.1826 While sentencing under the Act lies within the dis
cretion of the trial court,1827 if a defendant is an eligible offender, 
the court must exercise discretion in determining whether to sentence 
him for treatment.1828 Consequently, in United States v. Williams,1829 
where the trial judge indicated that he believed the defendant would 
benefit from treatment but felt bound by the adverse recommendation 
of the institution that had examined the defendant, the District of 
Columbia Circuit vacated the criminal sentence.1830

1825. Id. § 201, 18 U.S.C. § 4253 (1970). The court may order commitment 
to the Attorney General’s custody for determination of whether the defendant is 
an addict and whether he is likely to be rehabilitated through treatment. Id., 18 
U.S.C. § 4252 (1970); see United States v. Lee, 478 F.2d 1400 (4th Cir.) (No. 
73-1143, at 3) (unpublished opinion) (per curiam), cert, denied, 414 U.S. 1045 
(1973) (no abuse of discretion in refusing to order section 4252 report).

1826. See United States v. Marshall, 485 F.2d 1062, 1063-64 (D.C. Cir. 1973) 
(remanded for exploration of NARA sentencing alternative).

1827. See United States v. Watts, 484 F.2d 26, 26-27 (2d Cir. 1973) (per curiam), 
cert, denied, 415 U.S. 913 (1974); United States v. Sanjurjo, 481 F.2d 638, 639 
(2d Cir. 1973) (per curiam).

1828. See United States v. Hart, 488 F.2d 970, 971-72 (5th Cir. 1974) (per curiam).
1829. 484 F.2d 835 (D.C. Cir. 1973) (per curiam).
1830. Id. at 836-37; accord, United States v. Harmon, 485 F.2d 1066, 1068 (D.C. 

Cir. 1973) (per curiam).
1831. § 201, 18 U.S.C. § 4251(f)(1), (4) (1970).
1832. See Circuits Note: 1972-1973 Term 656-658.
1833. 414 U.S. 417 (1974).
1834. Id. at 418-23. Justice Marshall was unable to discern a rational basis 

for the classification. Id. at 430-32 (Marshall, J., dissenting).
1835. See United States v. Krehbiel, 493 F.2d 497, 498 (9th Cir. 1974) (per 

curiam). See also United States v. Fersner, 465 F.2d 605, 606-07 (D.C. Cir. 1972). 
(pre-Marshall case sustaining exclusion of violent defendants against constitutional 
attack). The further exclusion of felons whose sentences have not been fully served 
also has been held constitutional. Smith v. United States, 492 F.2d 1244 (6th Cir. 
1974) (No. 73-1415, at 2) (unpublished opinion) (per curiam); see United States 
v. Taylor, 485 F.2d 1077, 1078 (D.C. Cir. 1973) (per curiam).

1836. 481 F.2d 582 (5th Cir. 1973).

The NARA excludes from treatment any defendant previously con
victed of two felonies or of a violent crime.1831 The circuits had been 
divided over whether the exclusion of twice-convicted felons was 
constitutional,1832 1833 but in Marshall v. United States1888 the Supreme 
Court held that the exclusion comported with equal protection and 
was rationally related to the congressional concern for rehabilitation 
of addicts.1834 Marshall has been construed to uphold the exclusion 
of defendants convicted of violent crimes.1835 1836

Comprehensive Drug Abuse Prevention and Control Act. In
United States v. Simpson1888 the defendant attacked the wide discretion 
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to set the parole term accorded the trial court by the Comprehensive 
Drug Abuse Prevention and Control Act of 1970.1837 The Fifth Circuit 
was unable to conclude that the absence of statutory limits on the 
duration of parole violate due process and held that the remedial 
purposes of the Act justify a case-by-case determination of the appro
priate parole term.1838

1837. See id. at 583; Pub. L. No. 90-513, 84 Stat. 1236 (codified in scattered 
sections of 18, 19, 21, 26, 31, 40, 42 U.S.C.). The defendant in Simpson was 
sentenced to a five-year term of imprisonment and a 10-year special parole term. 
481 F.2d at 583; see Comprehensive Drug Abuse Prevention and Control Act of 
1970, § 401, 21 U.S.C. § 841(b)(1)(B) (1970).

1838. 481 F.2d at 583-84 & n.2. The court rejected as premature the defendant’s 
argument that the judge’s failure to establish conditions of the special term violated 
due process; if supervision and treatment during parole did violate due process, the 
defendant would have a remedy at that time. Id. at 584-85. The court found it 
unnecessary to decide whether the courts would retain supervision over the de
fendant during the special parole term, although its tentative opinion was that the 
Act vests supervisory authority in the Parole Board. Id.

1839. 410 U.S. 605 (1973); see Circuits Note: 1972-1973 Term 661-62.
1840. See Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. 

L. No. 91-513, § 1103(a), 84 Stat. 1294.
1841. 410 U.S. at 609-10; see United States v. Kella, 490 F.2d 1095, 1096-97 (2d 

Cir. 1974) (per curiam) (defendant indicted for offenses occurring both before 
and after effective date of Act but tried and sentenced solely for acts committed 
prior to effective date; sentence preserved by savings clause).

1842. Id. at 611; see Act of July 18, 1956, Pub. L. No. 84-728, § 105, 70 Stat. 
567; Act of Nov. 8, 1966, Pub. L. No. 89-793, § 501, 80 Stat. 1449.

1843. 417 U.S. 653 (1974).
1884. Id. at 657-58. The prisoner in Marrero argued that the passage of the Act 

enabled the parole board to grant parole pursuant to the general parole provision, 
subject solely to the requirement that he served one-third of his sentence. Id.; see
18 U.S.C. § 4202 (1970) (general parole provisions).

A majority of the circuits considering the issue before Marrero had concluded that
the clause would not preclude early parole. See Garza v. Sigler, 491 F.2d 825, 829
(7th Cir. 1974); Amaya v. United States Bd. of Parole, 486 F.2d 940, 942-43

In Bradley v. United States18™ the Supreme Court resolved a 
troublesome question about the Act’s savings clause, which prevented 
abatement of prosecutions pending at the time of the Act’s enactment 
by providing that the Act was to affect only prosecutions for offenses 
committed after its effective date.1840 Bradley determined that the 
term “prosecution” in the clause included sentencing and therefore 
that a defendant convicted prior to the effective date of the Act could 
not be sentenced under the Act, even if sentencing occurred after 
the effective date.1841 Bradley expressly reserved the question of 
whether the savings clause also precludes prisoners serving mandatory 
terms under prior drug laws from obtaining parole under the provisions 
of the Act.1842 1843 The Supreme Court resolved this issue in Warden v. 
Marrero;1848 the Court held that parole boards cannot grant parole 
under the Act to prisoners serving mandatory terms under prior 
laws.1844 * * * The Court reasoned that the prior law’s elimination of 
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parole benefits indicated that ineligibility for parole was a part of 
sentencing under the prior law and thus part of the prosecution 
preserved by the saving clause.* 1845 The Court also held that the gen
eral savings clause of the United States Code bars parole eligibility 
for offenders sentenced prior to the effective date of the Act.1846

(5th Cir. 1973); Alvarado v. McLaughlin, 486 F.2d 541, 544-45 (4th Cir. 1973); 
United States ex rel. Marrero v. Warden, 483 F.2d 656, 661-63 (3d Cir. 1973), 
revd, 417 U.S. 653 (1974). Contra, Perea v. United States Bd. of Parole, 480 
F.2d 608, 609 (10th Cir. 1973).

1845. 417 U.S. at 657-64; see Act of July 18, 1956, Pub. L. No. 84-728, § 105, 70 
Stat. 567; Act of Nov. 8, 1966, Pub. L. No. 89-793, § 501, 80 Stat. 1149.

1846. 417 U.S. at 659; see 1 U.S.C. § 109 (1970).
1847. Mandamus, as discussed herein, is a writ issuing from a superior court requiring 

performance of specific acts by a lower court. Statutory authority for the issuance of 
writs of mandamus is found in the All Writs Act. 28 U.S.C. § 1651(a) (1970).

1848. United States v. Battisti, 486 F.2d 961, 964 (6th Cir. 1973) (writ to vacate 
discretionary order denied); see Steele v. Thomas, 488 F.2d 604, 605 ( 6th Cir. 1973) 
(per curiam) (petition asking appellate court to do more than compel ministerial acts 
denied); Stans v. Gagliardi, 485 F.2d 1290, 1292 (2d Cir. 1973) (request that court 
alter trial judge’s discretionary determination of trial date denied).

1849. Nixon v. Sirica, 487 F.2d 700, 706 (D.C. Cir. 1973) (per curiam) (en banc); 
In re Johnson, 484 F.2d 791, 795 (7th Cir. 1973); United States v. Lasker, 481 F.2d 
229, 232, 234 (2d Cir. 1973), cert, denied, 415 U.S. 975 (1974); see Wilkins v. Erick
son, 484 F.2d 969, 971 (8th Cir. 1973) (mandamus available for review of transfer of 
venue of a habeas corpus action only when sought to prevent transfer to district where 
action could not have been brought or to correct clear abuse of discretion).

1850. See, e.g., United States v. Mehrtens, 494 F.2d 1172, 1174-76 (5th Cir. 1974) 
(mandamus issued where district court judge exceeded jurisdiction by modifying 
sentence more than 120 days after affirming mandate was issued by appellate court); 
United States v. McMillen, 489 F.2d 229, 230 (7th Cir. 1972) (mandamus issued 
where district court order directly conflicted with requirements of Jencks Act); Nixon 
v. Sirica, 487 F.2d 700, 706 (D.C. Cir. 1973) (per curiam) (en banc) (President 
alleged that district court exceeded authority in ordering in camera inspection of tapes); 
In re Johnson, 484 F.2d 791, 795 (7th Cir. 1973) (petitioners who had not been in
dicted asked that grand jury report concerning their Black Panther Party activities be 
expunged; petition denied). See generally Note, Supervisory and Advisory Mandamus 
Under the AU Writs Act, 86 Harv. L. Rev. 595, 619-28 (1973).

Review Proceedings

MANDAMUS

Although appellate courts usually will issue a writ of mandamus1847 
only where a petitioner’s claim is meritorious and the duties of the 
respondent are ministerial, plainly defined, and peremptory,1848 man
damus is available in extraordinary cases where an action of an 
inferior federal court amounts to usurpation of power or gross abuse 
of discretion1849 and will issue to confine the inferior court to the 
lawful exercise of its prescribed jurisdiction.1850 Superior federal 
courts also have the power to issue writs of mandamus in the exercise 
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of their supervisory authority over inferior federal courts.1851 However, 
federal courts have no general power to direct state courts or their 
judicial officers to perform specific acts where mandamus is the only 
refief sought.1852

1851. United States v. Lasker, 481 F.2d 229, 235 (2d Cir. 1973), cert, denied, 415 
U.S. 975 (1974), citing LaBuy v. Howes Leather Co., 352 U.S. 249, 256, 260 (1957); 
see Note, supra note 1850, at 602-13. See also Stans v. Gagliardi, 485 F.2d 1290, 
1292 (2d Cir. 1973) (mandamus not strictly limited to situations where court has 
exceeded or refused to exercise its jurisdiction); In re Johnson, 484 F.2d 791, 795 (7th 
Cir. 1973) (courts may use supervisory mandamus to grant relief to petitioners other
wise unable to attack effects of an interlocutory order in cases in which they are not 
defendants).

1852. Russell v. Knight, 488 F.2d 96, 97 (5th Cir. 1973) (per curiam); see Hoskins 
v. Wainwright, 485 F.2d 1186, 1188 n.3 (5th Cir. 1973) (state court not required 
to comply with federal court order to hold evidentiary hearing).

1853. See Parrish v. Seamans, 485 F.2d 571, 572 (4th Cir. 1973) (mandamus not 
appropriate where attack on court-martial available in Court of Military Appeals or in 
Court of Claims); United States v. Lasker, 481 F.2d 229, 237 (2d Cir. 1973), cert, 
denied, 415 U.S. 975 (1974) (where alternative remedy would properly have been 
denied if ruled on by district court, alternative remedy not available and mandamus 
not precluded).

Application for a writ of mandamus or prohibition may not be used as a substitute 
for appeal or to subvert the general policy against appeals from interlocutory orders. 
Steele v. Thomas, 488 F.2d 604, 605 ( 6th Cir. 1973) (per curiam); Nixon v. Sirica, 
487 F.2d 700, 706 (D.C. Cir. 1973) (per curiam) (en banc) (dictum); United States 
v. Lasker, supra at 232. But cf. United States v. King, 482 F.2d 768, 771 (D.C. Cir. 
1973) (defendant’s motions to reopen preliminary hearing construed as appealable 
attempts to obtain mandamus relief rather than as attempted interlocutory appeals even 
though judge not named as party).

1854. 486 F.2d 961 (6th Cir. 1973).
1855. Id. at 965.
1856. Id. at 967; see 18 U.S.C. § 3731 (1970); notes 1867-1870 infra and accom

panying text. The court found that the district court’s explicit threat to exclude any 
witnesses not identified as directed amounted to a suppression order cognizable on inter
locutory appeal. 486 F.2d at 966-67. Compare id. (where exclusion of testimony 
threatened, interlocutory appeal available and mandamus will not lie) with United 
States v. United States Dist. Court, 444 F.2d 651, 655 (6th Cir. 1971), aff’d, 407 U.S. 
297, 301 n.3 (1972) (where pretrial order compelling Government to make full 
disclosure of monitored conversations does not threaten exclusion of witnesses at trial, 
appeal not available and mandamus will lie.).

Mandamus usually is withheld if the petitioner can obtain relief 
in another manner.1853 In United States v. Battisti1854 the district 
court had ordered the Government to produce the names, addresses, 
and known prior criminal records of all intended government witnesses 
and had stated that the failure to comply would result in the ex
clusion of testimony of all witnesses not identified.1855 The Sixth 
Circuit held that the government’s petition for mandamus had to be 
denied because relief by interlocutory appeal under the Criminal 
Appeals Act was available.1856

Extraordinary circumstances, however, may lead a court to grant 
mandamus even though another remedy traditionally is available.
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In Nixon v. Sirica1857 the District of Columbia Circuit permitted the 
President to challenge by mandamus a district court order to produce 
materials for in camera inspection even though a person to whom such 
a subpoena is directed normally must obtain review of the order by 
refusing to comply and then by contesting the order in a contempt 
proceeding and on appeal.1858 The court entertained the President’s 
mandamus request because it considered his challenge to be primarily 
a jurisdictional issue of first impression and because it deemed the 
normal contempt appeal procedure an inadequate remedy.1859

1857. 487 F.2d 700 (D.C. Cir. 1973) (per curiam) (en banc).
1858. Id. at 706-07.
1859. Id. at 707. The court also considered the great public interest in the resolution 

of the issues as a factor favoring the exercise of its mandamus review power. Id. 
See generally Note, supra note 1850, at 611-19.

1860. See 28 U.S.C. § 1291 (1970). Notice of appeal of conviction must be filed 
by the defendant within 10 days of entry of the judgment or order appealed from. 
Fed. R. App. P. 4(b). However, upon a showing of excusable neglect, the time for 
filing may be extended for 30 days or less. Id. The timing of appeal by the Govern
ment, where such appeal is permitted, also is governed by rule 4(b). See id.; note 
1870 infra. Failure to file timely appeal will not necessarily preclude review. Cf. 
United States v. Webster, 492 F.2d 1048, 1050-51 (D.C. Cir. 1974) (where acts of 
counsel and trial judge effectively denied right to appeal, untimely appeal was treated 
as request for section 2255 relief).

1861. See DiBella v. United States, 369 U.S. 121, 131 (1962); Parr v. United 
States, 351 U.S. 513, 518-19 (1956); e.g., United States v. Woodson, 490 F.2d 1282, 
1282-83 (9th Cir. 1973); Korman v. United States, 486 F.2d 926, 933 (7th Cir. 1973); 
Stans v. Gagliardi, 485 F.2d 1290, 1292 (2d Cir. 1973); United States v. King, 482 
F.2d 768, 771 & n.12 (D.C. Cir. 1973).

1862. See Nixon v. Sirica, 487 F.2d 700, 707 n.21 (D.C. Cir. 1973) (per curiam) 
(en banc) (denial of motion to quash subpoena for production of presidential records); 
United States v. Marx, 485 F.2d 1179, 1184 (10th Cir. 1973), cert, denied, 416 U.S. 
986 (1974) (bail denial); United States v. King, 482 F.2d 768, 771-73 (D.C. Cir. 
1973) (denial of right to confront complaining witness at preliminary hearing). In 
Woodson v. United States the Ninth Circuit noted two specific exceptions to the rule 
against review of interlocutory orders. 490 F.2d 1282, 1283 (9th Cir. 1973). First, 
a denial of a motion for the return of property not required for a current prosecution 
against a movant is appealable. Id. Second, a denial of a preindictment suppression 
motion is appealable if review would otherwise be impossible. Id.; see United States 
v. Ryan, 402 U.S. 530, 533 (1971).

1863. United States v. Tappen, 488 F.2d 142, 142-43 (5th Cir. 1973) (per curiam) 
(appeal based on factual allegations not in trial record dismissed).

APPEAL

Jurisdiction. Circuit courts have jurisdiction over appeals from
final decisions in criminal cases tried before federal district courts.1860 
While circuit courts generally may not review interlocutory orders in 
criminal cases,1861 the final order doctrine is not a barrier when its 
application would foreclose adequate relief.1862 Issues raised on 
appeal must be based on the trial record,1863 but this requirement is 
not the only limitation on appellate power. Circuit courts will not 



1974] Circuits Note: Criminal 585

entertain criminal appeals unless the appellant has submitted to the 
personal jurisdiction of the court,1864 and the issues raised must be 
justiciable at the time the appeal is heard.1865

1864. See, e.g., United States v. Swigart, 490 F.2d 914, 915 (10th Cir. 1973) 
(tentative dismissal of appeal of fugitive to become final unless appellant surrendered 
within 30 days); United States v. Isuman, 482 F.2d 1378 (5th Cir. 1973) (court 
declined to hear appeal of fugitive); United States v. Shelton, 482 F.2d 848 
(5th Cir. 1973) (per curiam), cert, denied, 415 U.S. 976 (1974) (conditional dismissal 
of appeal to become final if escaped appellant failed to appear and to show cause for 
dismissal not to become final at hearing to be held by district court on remand).

1865. See DeFunis v. Odegaard, 416 U.S. 312 (1974); U.S. Const, art. Ill, § 2. 
Completion of sentence and release prior to the appellate hearing may moot the appeal. 
United States ex rel. Jacobs v. Froehlke, 481 F.2d 540, 541 (D.C. Cir. 1973). But 
cf. Warden v. Marrero, 417, U.S. 653, 656 n.6 (1974) (defendant-respondent’s 
motion to dismiss writ of certiorari as moot denied even though habeas corpus 
mandate released by appellate court; Circuit Justice signed order staying all pro
ceedings under the mandate); Sibron v. New York, 392 U.S. 40, 51-52 (1968) 
(appeal not moot where appellant could not get case before appellate court prior to 
expiration of sentence); United States v. Schrimsher, 493 F.2d 842, 843-44 (5th Cir. 
1974) (appeal by attorney of immediate two-hour jail term for contempt not moot 
because possible collateral consequences of conviction were substantial).

A Fifth Circuit case provides an illustration of an appellate court’s response where 
the controversy is moot by the time appeal is heard. In United States v. Caraway a 
district court dismissed an indictment upon hearing that a Fifth Circuit panel had 
reversed the conviction. 483 F.2d 215, 216 (5th Cir. 1973) (per curiam). When 
the appellate panel’s decision was brought before the Fifth Circuit for an en banc 
rehearing, the court ordered the case dismissed as moot. Id. The dissent in Caraway 
argued that the district court lacked jurisdiction to dismiss the indictment until receipt 
of the circuit court mandate. Id. at 218-20 (Rives, Jr., dissenting). While an appeal 
is pending, a trial court has no jurisdiction to entertain motons for a new trial or 
to vacate sentence. United States v. Johnson, 487 F.2d 1318, 1321 (5th Cir. 1974), 
cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974).

1866. United States v. Beck, 483 F.2d 203, 205 (3d Cir. 1973), cert, denied, 414 
U.S. 1132 (1974).

1867. 18 U.S.C. § 3731 (1970).
1868. See, e.g., United States v. Serfass, 492 F.2d 388, 388-91 (3d Cir. 1973), 

cert, granted, 416 U.S. 955 (1974) (No. 73-1424) (dismissal based on finding that 
defense was established as matter of law before jury empaneled or waived); United 
States v. Walker, 489 F.2d 1353, 1355-56 (7th Cir. 1973), cert, denied, 415 U.S. 982 
(1974) (dismissal for insufficiency of charge based on facts not in indictment); United 
States v. Richter, 488 F.2d 170, 172-73 (9th Cir. 1973) dismissal of indictment fol
lowed refusal of prosecution to obey pretrial discovery order); United States v. Brown, 
481 F.2d 1035, 1041 (8th Cir. 1973) (dismissal based on government failure to 
provide information to establish factual basis for quilty plea).

Prior to its amendment in 1971, the Criminal Appeals Act was held not to grant 
appellate jurisdiction over dismissals of indictments. See United States v. Lasker, 
481 F.2d 229, 232 (2d Cir. 1973), cert, denied, 415 U.S. 975 (1974). See generally 
United States v. Jenkins, 490 F.2d 868, 874-79 (2d Cir. 1973), cert, granted, 417 
U.S. 908 (1974). Even before the 1971 amendment, a dismissal of an indictment 
based on a plea in abatement was appealable. United States v. Dornau, 491 F.2d 473, 
477 & n.6 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974).

The Government may not appeal from a disposition in a criminal 
case in the absence of express statutory authority.1866 The Criminal 
Appeals Act1867 authorizes government appeal from orders dismissing 
an indictment or information,1868 as well as from orders suppressing 
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or excluding evidence or requiring the return of seized property,1869 
unless reversal of the order would place the defendant in double 
jeopardy.1870 In United States v. Beck1871 a United States magistrate’s 
conviction of the appellants for theft had been reversed by the district 
court on the ground that evidence seized in a stop and search should 
have been suppressed. The Third Circuit held that the district court 
decision amounted to a suppression order and hence was appealable 
by the Government.1872 In United States v. Jenkins1873 the Second 
Circuit refused to entertain a government appeal from the dismissal 
of an indictment after a bench trial because the defendant had already 
been tried and a legal determination of innocence had been rendered 
on the basis of the facts adduced at trial; the double jeopardy clause 
barred further prosecution.1874

1869. See United States v. Soriano, 482 F.2d 469, 471 (5th Cir. 1973), rehearing 
en banc granted, — F.2d —, — (5th Cir. Dec. 3, 1973) (No. 72-1520, at 2) (per 
curiam) (suppression of fruits of house search based on allegedly defective warrant). 
See also Nixon v. Sirica, 487 F.2d 700, 721 & n.100 (D.C. Cir. 1973) (per curiam) 
(en banc) (on remand, rulings adverse to special prosecutor on particular executive 
privilege issues would be appealable as pretrial suppression orders); cf. United 
States v. Moon, 491 F.2d 1047, 1048-49 (5th Cir. 1974) (granting suppression motion 
after jury empaneled denied Goverment right to appeal).

A pretrial order compelling the Government to permit discovery also may be 
appealable, but the appealability apparently depends on whether exclusion of wit
nesses or evidence is the threatened sanction for noncompliance. Compare United 
States v. Battisti, 486 F.2d 961, 966-67 (6th Cir. 1973) (pretrial order compelling 
Government to reveal names, addresses, and criminal records of all prosecution wit
nesses appealable where judge stated that exclusion of witnesses would result from 
noncompliance) with United States v. United States Dist. Court, 444 F.2d 651, 655-56 
(6th Cir. 1971), aff’d, 407 U.S. 297, 301 n.3 (1972) (pretrial order compelling 
Government to disclose monitored conversations not appealable).

1870. United States v. Wilson, 490 F.2d 1345, 1347-48 (3d Cir. 1974), cert, granted, 
417 U.S. 908 (1974) (No. 73-1347) (dismissal of case based on evidence adduced 
at trial operated as an acquittal so that jeopardy attached; section 3731 appeal barred); 
see Criminal Appeals Act, 18 U.S.C. § 3731 (1970).

Where the Government may appeal, it must file notice of appeal within 30 days 
of the entry of the order or judgment. Fed. R. App. P. 4(b). Section 3731 requires 
diligent prosecution of the appeal. Criminal Appeals Act, 18 U.S.C. § 3731 
(1970); see United States v. Jenkins, 490 F.2d 868, 869 n.2 (2d Cir. 1973), cert, 
granted, 417 U.S. 908 (1974) (No. 73-1513) (had defendant so requested,
court would have dismissed appeal because Government filed brief late). See also 
Fed. R. App. P. 31(a), (c) (time for filing of briefs and consequences of failure 
to file).

1871. 483 F.2d 203 (3d Cir. 1973), cert, denied, 414 U.S. 1132 (1974).
1872. Id. at 204-07. Although section 3731 does not define “suppression order” 

for purposes of the Act, it does provide that its provisions are to be liberally construed 
to effectuate its purposes. Id. at 205-06; see Criminal Appeals Act, 18 U.S.C. § 3731 
(1970).

1873. 490 F.2d 868 (2d Cir. 1973), cert, granted, 417 U.S. 908 (1974) (No. 
73-1513).

1874. Id. at 869-70, 880.

Preservation and Waiver. Failure to raise or contest an issue
at trial generally precludes appeal from an adverse determination on 
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that issue1875 unless the determination amounted to plain error.1876 1877 
For example, in United States v. Gregorio1817 two indictments were 
returned against the defendant. When the defendant appeared after 
the return of the second indictment, he was offered the option of 
proceeding to trial on the initial indictment, whose validity he did 
not challenge. By declining to proceed on the first indictment, the 
defendant waived his right to challenge the second indictment.1878 

Exceptions to the waiver rule are made when an objection could 
not have been raised at trial1879 or when enforcement of the rule 
would be unduly prejudicial.1880 Further, because appeal from the 

1875. See United States v. Cooper, 493 F.2d 473, 474 (5th Cir. 1974) (per 
curiam); United States v. Hopkinson, 492 F.2d 1041, 1044 (1st Cir.), cert, denied, 
417 U.S. 968 (1974); United States v. Prince, 491 F.2d 655, 658 (5th Cir. 1974); 
United States v. Grant, 489 F.2d 27, 29 (8th Cir. 1973); United States v. Weeks, 
487 F.2d 342 ( 5th Cir. 1973) (per curiam), cert, denied, 416 U.S. 942 (1974); 
United States v. Cornett, 484 F.2d 1365, 1368 (6th Cir. 1973); United States v. 
Bryant, 480 F.2d 785, 789 (2d Cir. 1973).

Unless there is an appropriate motion at trial to strike testimony erroneously 
admitted, a request for a cautionary instruction, or a motion for a directed verdict 
or mistrial, the alleged error is not properly preserved for appeal. United States v. 
Parker, 491 F.2d 517, 534 (8th Cir. 1973), cert, denied, 416 U.S. 989 (1974). Chal
lenges to jury instructions must be made before the jury retires to deliberate. United 
States v. Folsom, 479 F.2d 1, 3 (8th Cir. 1973); see United States v. Marx, 485 F.2d 
1179, 1183 (10th Cir. 1973), cert, denied, 416 U.S. 986 (1974) (defense counsel 
stated he had no objection or addition to instructions); Fed. R. Crim. P. 30.

Challenges to the composition of a grand jury must be made prior to trial, while 
challenges to a petit jury must be made before the first verdict. See Davis v. United 
States, 411 U.S. 233, 236-37, 242-45 (1973) (grand jury); Shotwell Mfg. Co. v. 
United States, 371 U.S. 341, 362 (1963) (petit jury array); Paige v. United States, 
493 F.2d 22, 23 (9th Cir.), cert, denied, 417 U.S. 935 (1974) (grand and petit 
jury array); Fed. R. Crim. P. 12(b)(2). Even the fifth amendment privilege against 
self-incrimination must be asserted at trial. United States v. Petrucci, 486 F.2d 329, 
333 (9th Cir. 1973), cert, denied, 416 U.S. 937 (1974); United States v. Bryant, 480 
F.2d 785, 792-93 (2d Cir. 1973); see United States v. Purin, 486 F.2d 1363, 1368 
(2d Cir. 1973), cert, denied, 417 U.S. 930 (1974).

1876. See, e.g., United States v. Larson, — F.2d —, — (9th Cir. May 22, 1974) 
(No. 73-3109, at 2) (mem.); United States v. Prince, 491 F.2d 655, 658 (5th Cir. 
1974); United States v. Parker, 491 F.2d 517, 524 (8th Cir. 1973), cert, denied, 416 
U.S. 989 (1974); United States v. Weeks, 487 F.2d 342 (5th Cir. 1973) (per curiam), 
cert, denied, 416 U.S. 942 (1974); Fed. R. Crim. P. 52(b).

1877. 497 F.2d 1253 (4th Cir. 1974).
1878. Id. at 1256. The indictments were similar except that the later one, sought 

when a key witness who appeared before the first grand jury became unavailable, 
was based in part upon hearsay testimony. Id.

1879. See United States v. Grant, 489 F.2d 27, 29-30 (8th Cir. 1973). In Grant 
the defendant’s failure to request an instruction on lesser-included offenses did not 
foreclose him from raising the issue on appeal because the controlling authority in 
the Eighth Circuit at the time of the defendant’s trial precluded the use of such 
instructions. See id. at 29-30; United States v. Keeble, 459 F.2d 757, 762 (8th Cir.), 
revd, 412 U.S. 205 (1973). The Supreme Court reversed that controlling authority 
after the defendant’s trial but prior to the appellate hearing. 489 F.2d at 29; see 
Keeble v. United States, 412 U.S. 205, 212-14, rev’g 459 F.2d 757 (8th Cir. 1973).

1880. See United States v. Lardieri, 497 F.2d 317, 321 (3d Cir. 1974) (conviction 
for giving false testimony before a grand jury; waiver by failure to make mandatory 
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judgment of a district court is a basic right of defendants charged 
with federal crimes, circuit courts examine alleged waivers closely.1881 
Waiver of the right to appeal a federal conviction requires the de
fendant’s knowing and intelligent participation in the decision.1882 
In Bowman v. United States1883 the Fifth Circuit found no knowing 
and intelligent waiver of the right to appeal where the indigent de
fendant had requested an appeal bond and believed he had an appeal 
pending.1884

pretrial motion challenging indictment not enforced); Fed. R. Crim. P. 12(b)(2) 

the court for cause shown may grant relief from waiver). The Lardieri court con
cluded that relief from waiver was justified for several reasons, including the de
fendant’s lack of counsel while he was testifying at the grand jury hearing and the 
unavailability of the grand jury transcript to the defendant’s counsel until late in 
the trial. 497 F.2d at 321.

1881. See United States v. Swigart, 490 F.2d 914, 915 (10th Cir. 1973), citing 
Coppedge v. United States, 369 U.S. 438, 441-42 (1962).

1882. Hallman v. United States, 490 F.2d 1088, 1091 (8th Cir. 1973) (per curiam); 
Collier v. Estelle, 488 F.2d 929, 932 (5th Cir. 1974); see Raiford v. United States, 
483 F.2d 445, 446 (9th Cir. 1973) (right to appeal expressly waived in presence 
of judge and defense attorney).

1883. 483 F.2d 433 (5th Cir. 1973) (per curiam).
1884. Id. at 433-34. The circuit court ruled that the request to the district court 

for an appeal bond constituted adequate notice of the defendant’s desire to appeal. 
Id. The district court was aware that the defendant was indigent, and the court’s 
failure to direct the clerk to file a notice of appeal in forma pauperis constituted a 
denial of the right to appeal. Id.

1885. United States v. Mizell, 488 F.2d 97, 99-100 & n.6-16 (5th Cir. 1973); 
see United States v. Sepe, 486 F.2d 1044, 1045 (5th Cir. 1973) (per curiam) 
(en banc), affg 474 F.2d 784, 788 (5th Cir. 1973) (voluntary plea of nolo con
tendere bars claim that conviction based on fruits of unlawful search).

1886. United States v. Chaiken, 489 F.2d 1052, 1053 (5th Cir. 1973) (per curiam); 
United States v. Mizell, 488 F.2d 97, 101 (5th Cir. 1973).

1887. 488 F.2d 97 (5th Cir. 1973).
1888. Id. at 98. Plea bargaining resulted in the plea of nolo contendere. Under 

the terms of the plea bargain, the defendant was to be allowed to appeal the denial 
of the suppression motion. Id. at 98 n.l. The trial judge apparently believed that the 
bargained plea would stand only if the appeal were permitted. Id. at 98.

1889. Id. at 101.

All eleven circuit courts of appeals decline to recognize appeals 
from nolo contendere or guilty pleas except on jurisdictional issues 
or where either the voluntariness of the plea or the propriety of the 
prosecution is challenged.1885 In two cases this term the Fifth Circuit 
vacated nolo contendere pleas that would otherwise have prevented 
appeal from the denial of pretrial suppression motions.1886 In United 
States v. Mizell,1887 for example, where the defendant entered a nolo 
contendere plea in reliance on the judge’s statement that the defendant 
still could appeal the denial of a suppression motion,1888 the convic
tion was vacated so the defendant could enter a new plea.1889
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Plain and Harmless Error. An error that affects substantial
rights of the defendant rises to the level of plain error and requires 
reversal, even if not objected to at trial.1890 An instruction that im
properly defines elements of the offense may constitute plain error.1891 
Similarly, an instruction that improperly delineates the role of the jury 
requires reversal under the plain error doctrine.1892 Comment by the 
trial judge on the credibility of defense witnesses also constitutes 
plain error when it unduly influences the jury’s determination of 
credibility.1893 A cautionary instruction may be insufficient to cure 
plain error.1894

1890. Fed. R. Crim. P. 52(b); see United States v. Larson, — F.2d —, — (9th 
Cir. May 22, 1974) (No. 73-3109, at 2) (per curiam) (plain error rule invoked 
to prevent miscarriage of justice); United States v. Davis, 493 F.2d 502, 503-05 (5th 
Cir. 1974) (per curiam) (acceptance of guilty plea in violation of rule 11 of the 
Federal Rules of Criminal Procedure plain error); cf. United States v. Jerry, 487 
F.2d 600, 604 n.7 (3d Cir. 1973) (fundamental fairness test applied to propriety of 
rescinding order allowing withdrawal of guilty plea where issue was not raised at 
trial). To prove plain error, the appellant must show that the error affected his 
constitutional rights or was defective as to essential matters of the case. United 
States v. Fontenot, 483 F.2d 315, 322 (5th Cir. 1973).

1891. See Anderson v. United States, 417 U.S. 211, 229 (1974) (Douglas, J., 
dissenting) (failure to instruct on specific intent to alter federal election returns); 
United States v. Houle, 490 F.2d 167, 171-72 (2d Cir. 1973), cert, denied, 417 U.S. 
970 (1974) (failure to charge knowledge of interstate nature of shipment); United 
States v. Williams, 478 F.2d 369, 373 (4th Cir. 1973) (per curiam) (overbroad 
instruction on intent required for embezzlement would have permitted conviction 
on mere negligence). But cf. United States v. Murphy, 480 F.2d 256, 260-61 (1st 
Cir.), cert, denied, 414 U.S. 912 (1973) (failure to instruct on connection between 
bribes and official duties of government inspector not plain error where evidence of 
nexus abundant).

1892. See United States v. Patrick, 494 F.2d 1150, 1153-54 (D.C. Cir. 1974) (per 
curiam) (allowing jury to recommend psychiatric treatment improperly allowed jury 
to consider disposition); United States v. McCracken, 488 F.2d 406, 426-27 (5th Cir. 
1974) (judicial comment that acquittal on insanity grounds would result in release of 
defendant charged with murder improper).

1893. See United States v. Cisneros, 491 F.2d 1068, 1075 (5th Cir. 1974).
1894. See id.; United States v. McCracken, 488 F.2d 406, 426 (5th Cir. 1974); 

United States v. Jones, 482 F.2d 747, 754 (D.C. Cir. 1973).
1895. See United States v. Anderson, 498 F.2d 1038, 1045 (D.C. Cir. 1974) 

(prosecutor’s comment on defendant’s failure to testify about crucial evidence not 
harmless); United States v. Mitchell, 495 F.2d 285, 288 (4th Cir. 1974) (failure to 
instruct jury on valid defense not harmless); United States v. Stabler, 490 F.2d 345, 
349 (8th Cir. 1974) (errors in admission of suggestive and irrelevant evidence not 
harmless); Fed. R. Crim. P. 52(a). Timely cautionary instructions may render trial 
errors harmless. See United States v. Bryant, 490 F.2d 1372, 1378-79 (5th Cir. 
1974) (erroneous admission of testimony concerning former convictions rendered 
harmless by instruction to disregard testimony); United States v. Emalfarb, 484 F.2d 
787, 789-90 (7th Cir.), cert, denied, 414 U.S. 1064 (1974) (improper commentary 
on witness’s credibility rendered harmless by jury charge); United States v. Phillips, 
482 F.2d 191, 196-97 (8th Cir.), cert, denied, 414 U.S. 1114 (1973) (improper 

Errors at trial that do not rise to the level of plain error cause re
versal when properly preserved for appeal by timely objection unless 
found to be harmless.1895 Appellate courts apply two distinct tests for 
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assessing the impact of such trial errors. Errors affecting constitutional 
rights of the defendant must be harmless beyond a reasonable 
doubt.1896 Errors of nonconstitutional magnitude, on the other hand, 
are harmless if they do not have a substantial impact on the jury’s 
verdict.1897 The presence of overwhelming untainted evidence may 
render errors harmless.1898 1899

prosecutorial argument rendered harmless by instruction where evidence of guilt sub
stantial). Compare United States v. Fonseca, 490 F.2d 464, 469 (5th Cir. 1974) 
( erroneous admission of evidence rendered harmless by instruction where other 
evidence overwhelming) with United States v. Allsup, 485 F.2d 287, 292 (8th Cir.
1973) (use of inadmissible impeachment testimony not rendered harmless by instruc
tion where other evidence not overwhelming).

1896. Chapman v. California, 386 U.S. 18, 24 (1967); see Gaito v. Brierly, 485 
F.2d 86, 90 (3d Cir. 1973) (error in requiring prisoner to appear in prison garb not 
harmless beyond reasonable doubt despite admission that defendant was prisoner because 
admission may have been induced by fact that defendant was wearing prison clothing).

1897. See Kotteakos v. United States, 328 U.S. 750, 764-65 (1946) (improper 
conspiracy charge not harmless if jury’s verdict substantially swayed by error); United 
States v. Larson, — F.2d —, — (9th Cir. May 22, 1974) (No. 73-3109, at 6) 
(denial of severance of conspiracy and substantive counts harmless where no showing 
that jury was confused); United States v. Downen, 496 F.2d 314, 319-21 (10th Cir.
1974) (jury’s consideration of unadmitted exhibit not prejudicial where Government 
proved all facts summarized in exhibit and judge gave cautionary instruction); United 
States v. Bernett, 495 F.2d 943, 964 (D.C. Cir. 1974) (failure to give statutorily 
required instruction on weight to be given voluntary admission harmless where it 
does not affect substantial trial rights of defendant); United States v. Emalfarb, 484 
F.2d 787, 789-90 (7th Cir.), cert, denied, 414 U.S. 1064 (1973) (improper com
mentary on witness’s credibility rendered harmless by jury charge).

1898. Harrington v. California, 395 U.S. 250, 254 (1969); see, e.g., United States
v. Cirillo, 499 F.2d 872, 889 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3331 
(U.S. Dec. 10, 1974) (judge’s implication that appellate review would cure
jury’s errors harmless where evidence of guilt overwhelming); United States v. 
Fannon, 491 F.2d 129, 132 (5th Cir. 1974) (failure to apprise jury of plea 
bargain with key government witness harmless beyond a reasonable doubt where other 
evidence sufficient); United States v. Marx, 485 F.2d 1179, 1184 (10th Cir. 1973), 
cert, denied, 416 U.S. 986 (1974) (jury consideration of unadmitted exhibits harmless 
in light of overwhelming evidence); Bates v. Nelson, 485 F.2d 90, 94-96 (9th Cir. 
1973), cert, denied, 414 U.S. 1134 (1974) (admission of codefendant’s hearsay 
statement and evidence of prior convictions harmless where all facts vital to govern
ment case proved independently).

1899. 487 F.2d 225 (5th Cir. 1973).
1900. Id. at 229-30. But see United States v. Basurto, 497 F.2d 781, 791 (9th 

Cir. 1974) (evidence inadmissible as fruit of illegal search and seizure possibly 
influenced jury and required reversal of convictions); Holloway v. Wolff, 482 F.2d 
110, 116 (8th Cir. 1973) (same).

1901. 487 F.2d at 228-29 (nonconstitutional error).

In United States v. Steinkoenig18QQ the Fifth Circuit was faced with 
trial errors of both constitutional and nonconstitutional dimension. 
Because over 190 pounds of marijuana were properly in evidence, 
both the introduction into evidence of certain illegally seized drugs1900 
and the improper introduction of barbituates seized at the time of a 
valid border search were found to be harmless errors.1901
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The cumulative effect of several errors, which may be insufficiently 
prejudicial standing alone, may necessitate reversal. Thus, in United 
States v. Gonzalez1902 the combination of a confusing and potentially 
prejudicial instruction1903 with a prosecutor’s argument that referred 
to facts not in evidence and attacked both the substance and content 
of the defense1904 raised grave doubts about the fairness of the trial 
and required reversal.1905

1902. 488 F.2d 833 (2d Cir. 1973).
1903. Id. at 836. The instruction virtually certified that damaging testimony was 

free of improper external influence.
1904. Id. The prosecutor’s summation characterized the appellant as a “junk 

dealer” and the defense as a “pack of lies” and included derogatory comments about 
successful objections to evidence. Id.

1905. Id. See also United States v. Leonard, 494 F.2d 955, 958-65 (D.C. Cir. 
1974) (some errors plain error standing alone; some errors required reversal only 
when combined with others); United States v. Jones, 482 F.2d 747, 749-50 n.2 (D.C. 
Cir. 1973) (cumulation of errors did not require reversal; test is whether the errors 
probably had an impact on the jury’s factfinding function).

1906. See Anders v. California, 386 U.S. 738, 744 (1967) (indigent’s counsel has 
obligation to appeal any arguably meritorious issues); 28 U.S.C. § 1915 (1970). 
Indigent defendants must be made aware of their right to appeal and to have the 
assistance of appellate counsel. See, e.g., United States ex rel. Williams v. LaVallee, 
487 F.2d 1006, 1011 (2d Cir. 1973), cert, denied, 416 U.S. 916 (1974) (presumption 
that retained counsel advised defendant of appellate rights rebutted by subsequent 
disbarment of trial counsel and by defendant’s own testimony); Daniels v. Alabama, 
487 F.2d 887, 888 (5th Cir. 1973) (per curiam) (appellate rights denied where 
trial counsel failed to inform defendant of appellate rights); cf. Harris v. Estelle, 
487 F.2d 56, 58-59 (5th Cir. 1973) (per curiam) (state court has obligation to 
inform indigent of appellate rights). But cf. Collier v. Estelle, 488 F.2d 929, 931 
(5th Cir. 1974) (state court, unlike federal courts, not required to advise convicted 
defendant of right to free transcript and to appointed appellate counsel unless court 
knows of defendant’s desire to appeal).

A defendant’s counsel has a responsibility to discuss appeal with the defendant 
and to perfect a meritorious appeal with reasonable speed. See Boyd v. Cowan, 494 
F.2d 338, 339 (6th Cir. 1974) (per curiam) (refusal or neglect of retained counsel 
to appeal or to discuss appeal); cf. Hallman v. United States, 490 F.2d 1088, 1091 
(8th Cir. 1973) (per curiam) (meritorious issue not timely raised on appeal con
sidered in collateral hearing because appointed counsel assured petitioner issue would 
be raised); Savage v. United States, 483 F.2d 67, 68 (5th Cir. 1973) (per curiam), 
cert, denied, 415 U.S. 949 (1974) (failure of appointed counsel to file petition for 
certiorari in United States Supreme Court as promised). The Government must 
respond to appeals by indigents with reasonable speed. See United States ex rel. 
Smith v. Twomey, 486 F.2d 736, 738-39 (7th Cir. 1973) (per curiam), cert, denied, 
416 U.S. 994 (1974) (dictum) (understaffing cannot be allowed to affect indigent’s 
rights to speedy appeal).

1907. 28 U.S.C. § 1915 (1970); Fed. R. App. P. 24(a).
1908. 493 F.2d 480 (8th Cir. 1974) (per curiam).

Right to Appellate Counsel and Transcript. Indigent defend
ants convicted of crimes in federal courts have a right to appeal in 
forma pauperis and to receive effective assistance of counsel in the per
fection and prosecution of that appeal1906 unless the appeal is not taken 
in good faith.190' In United States v. Thompson1908 the defendant 
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filed a motion in the district court for leave to appeal in forma 
pauperis,1909 and the district court certified the appeal as frivolous.1910 
The Eighth Circuit held that the district court had erred in failing 
to grant the defendant a hearing with appointed counsel to challenge 
that court’s finding that the appeal was frivolous1911 and granted the 
motion for leave to appeal with assistance of appointed counsel.1912

1909. Id. at 481. Since the defendant was represented at trial by appointed 
counsel, he could have proceeded on appeal in forma pauperis automatically unless 
the district court sua sponte certified the appeal as frivolous or as made in bad faith. 
Id. at 481 n.l; see Fed. R. App. P. 24(a).

1910. 493 F.2d at 481. After the district court certified the appeal as frivolous, 
counsel filed a motion in the court of appeals for leave to proceed. Id.; see Fed. R. 
App. P. 24(a).

1911. 493 F.2d at 481, citing DeMarrias v. United States, 444 F.2d 162, 165 (8th 
Cir. 1971) (court must fully examine record and briefs of defense counsel setting 
forth grounds arguably supporting appeal before finding appeal frivolous); see 
Johnson v. United States, 352 U.S. 565, 566 (1957) (per curiam) (appellate court 
must provide appointed counsel for convicted defendant challenging district court’s 
certification of appeal as frivolous).

1912. 493 F.2d at 481.
1913. 372 U.S. 353 (1963).
1914. Id. at 355-58. But cf. McKane v. Durston, 153 U.S. 684, 687 (1894) (state 

is not obligated to provide criminal appeal in any form).
1915. 417 U.S. 600 (1974).
1916. 417 U.S. at 610-16. The Fourth Circuit had found that an indigent had a 

right to assistance of appointed counsel in petitioning for discretionary appellate 
review. Moffitt v. Ross, 483 F.2d 650, 652-55 (4th Cir. 1973), recd, 417 U.S. 600 
(1974); accord, Mitchell v. Johnson, 488 F.2d 349, 349-53 (6th Cir. 1973) (indigent 
has right to assistance of appointed counsel in seeking discretionary review before 
state supreme court). Contra, United States ex rel. Pennington v. Pate, 409 F.2d 757, 
760-61 (7th Cir. 1969), cert, denied, 396 U.S. 1042 (1970) (appointed counsel re
quired only for appeal as of right).

1917. 417 U.S. at 616-19. The Fourth Circuit had found that an indigent had a 
right to the assistance of appointed counsel in petitioning for certiorari in the Supreme 
Court. Moffitt v. Ross, 483 F.2d 650, 655 (4th Cir. 1973), reed, 417 U.S. 600 (1974). 
Contra, Peters v. Cox, 341 F.2d 575 (10th Cir. 1965) (per curiam); United States ex 
rel. Coleman v. Denno, 313 F.2d 457, 460 (2d Cir. 1963). The Supreme Court in 
Moffitt found that a state could not be required to provide appointed counsel to prepare 
petitions for certiorari because the right to seek review by certiorari is conferred by 
federal rather than state law and because the Supreme Court’s own practice of denying 
appointment of counsel for the preparation of jurisdictional and certiorari petitions 
precluded it from imposing an inconsistent requirement of appointment of counsel on 
the states. 417 U.S. at 617-18; see 28 U.S.C. § 1257 (1970).

Indigent defendants convicted in state courts have certain limited 
rights to the assistance of appointed counsel. In Douglas v. Cali
fornia1913 the Supreme Court held that a state must provide appointed 
counsel for an indigent defendant on his first appeal as of right.1914 
This term the Supreme Court in Ross v. Moffitt1915 declined to extend 
Douglas to require provision of appointed counsel either for a dis
cretionary appeal to a state supreme court1916 or for the preparation 
of a petition for certiorari in the United States Supreme Court.1917 
The Court held that neither due process nor equal protection is denied 
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if counsel is not provided at discretionary stages of the state process 
of appellate review.1918 The Court discussed several factors that 
precluded the petitioner from asserting that his rights had been in
fringed by the refusal to appoint counsel: the state had provided one 
meaningful appeal with appointed counsel; the record developed at 
trial and on appeal should have provided the state supreme court 
with an adequate basis for determining whether to grant or deny 
review of a discretionary pro se appeal; and the statutory grounds 
for discretionary review in the state supreme court did not focus 
directly upon correct adjudication of guilt.1919

1918. 417 U.S. at 610-15. The Court recognized the value of the skills of a 
lawyer familiar with the “arcane art” of preparing petitions for discretionary review. 
Id. at 616. The Court declined, however, to adopt the position of the Fourth Circuit 
and of the dissent that the “same concepts of fairness and equality, which require counsel 
in a first appeal of right, require counsel in other and subsequent discretionary appeals.” 
Id. at 616-19; see id. at 619-21 (Douglas, J., dissenting); Moffitt v. Ross, 483 F.2d 
650, 653 (4th Cir. 1973), revd, 417 U.S. 600 (1974) (requirements of certiorari 
petition not known to indigent defendants). See also Mitchell v. Johnson, 488 F.2d 
349, 351 (6th Cir. 1973) (assistance of counsel crucial to persuading court to exercise 
its discretionary review); Boskey, The Right to Counsel in Appellate Proceedings, 45 
Minn. L. Rev. 783, 797 (1961)/

1919. 417 U.S. at 614-16.
1920. Griffin v. Illinois, 351 U.S. 12, 20 (1956); see Draper v. Washington, 372 

U.S. 487, 499-500 (1963) (convicted defendant’s right to free transcript may not be 
conditioned upon satisfying trial judge that appeal will not be frivolous); cf. Long v. 
United States Dist. Court, 385 U.S. 192, 194 (1966) (per curiam (transcript of 
federal habeas corpus proceedings must be provided). Cost may in no way impede 
an indigent defendant from appealing. For example, an indigent defendant may not 
be denied the opportunity to petition for a discretionary appeal to a state supreme 
court because of an inability to pay required fees. Burns v. Ohio, 360 U.S. 252, 258 
(1959); see United States v. Hoffa, 497 F.2d 294, 298 (7th Cir. 1974) (fees related 
to hearing following appeal would amount to penalty on exercise of right to appeal); 
cf. Smith v. Bennett, 365 U.S. 708, 713 (1961) (indigent not required to pay filing fee 
with application for state habeas relief).

1921. See United States ex rel. Smith v. Twomey, 486 F.2d 736, 739 (7th Cir. 
1973) (per curiam), cert, denied, 416 U.S. 994 (1974) (dictum); cf. McLallen v. 
Henderson, 492 F.2d 1298, 1300 (8th Cir. 1974) (one year delay in preparation of 
appellate transcript may provide basis for civil rights suit).

1922. 480 F.2d 1196 (5th Cir. 1973), cert, denied, 414 U.S. 1163 (1974).
1923. Id. at 1198; cf. Moffitt v. Ross, 483 F.2d 650, 656 (4th Cir. 1973), revd on 

other grounds, 417 U.S. 600 (1974) (personal copy of transcript not required for de
fendant who failed to show particular need). But cf. Lane v. Brown, 372 U.S. 477, 
483-85 (1963) (if public defender declines to request free copy of transcript of 
hearing on coram nobis application, the indigent defendant may obtain one).

Where a transcript of the trial proceedings is necessary for adequate 
and effective appellate review, an indigent appellant has the right 
to receive a free transcript1920 within a reasonable time.1921 The 
Fifth Circuit in Hooks v. Roberts1922 held that there is no constitutional 
requirement, however, to provide a defendant with physical custody 
of a copy of the transcript if counsel representing the defendant on 
appeal has a copy.1923
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New Trial. A defendant may move for a new trial on the
basis of newly discovered evidence.1924 The Third Circuit in United 
States v. Meyers1925 evaluated a denial of a motion for a new trial 
in light of five essential prerequisites: the evidence must have been 
discovered after trial;1926 the defendant’s lack of due diligence must 
not have caused his failure to learn of the evidence earlier;1927 the new 
evidence must not be merely cumulative or impeaching;1928 the ev
idence must be material to the principal issues involved;1929 and the 
evidence must be of such a nature that it probably would produce 
an acquittal at a new trial.1930

1924. See Fed. R. Crim. P. 33. A motion for a new trial based on newly dis
covered evidence may be filed within two years after final judgment. Id. If an appeal 
is pending, however, a district court may hear a motion for a new trial only upon 
remand. See United States v. Johnson, 487 F.2d 1318, 1325 (5th Cir. 1974), cert, 
denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974). An appellate court will not disturb 
the findings of fact rendered after a hearing on a motion for a new trial unless those 
findings are wholly unsupported by the evidence. United States v. Johnson, 487 F.2d 
1278, 1279 (4th Cir. 1973); accord, United States v. Pfingst, 490 F.2d 262, 273 n.ll 
(2d Cir. 1973), cert, denied, 417 U.S. 919 (1974); see United States v. Catalano, 491 
F.2d 268, 276 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) 
(denial of motion for new trial not wholly unsupported by evidence). Motions for a 
new trial based on newly discovered evidence are not highly favored. Id. at 274.

1925. 484 F.2d 113 (3d Cir. 1973).
1926. Id. at 116; see United States v. Catalano, 491 F.2d 268, 274 (2d Cir. 1974), 

cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974); United States v. Crawley, 
481 F.2d 702, 709 (5th Cir. 1973).

1927. 484 F.2d at 116; see United States v. Birrell, 482 F.2d 890, 892 (2d Cir.
1973) (per curiam); United States v. Cawley, 481 F.2d 702, 709 (5th Cir. 1973).

1928. 484 F.2d at 116; see United States v. Trapnell, 495 F.2d 22, 25-26 (2d Cir.
1974) ; United States v. Gloria, 494 F.2d 477, 484 (5th Cir. 1974).

1929. 484 F.2d at 116.
1930. Id.; see United States v. Houle, 490 F.2d 167, 170 (2d Cir. 1973), cert, denied, 

417 U.S. 970 (1974); United States v. McCoy, 478 F.2d 846, 848 (4th Cir. 1973) 
(per curiam). Because part of the new evidence that required a new trial in Meyers 
involved perjury, the Meyers court also enumerated the prerequisites to a grant of a 
new trial where a new trial is sought because of the admission of perjured testimony: 
the court must be reasonably satisfied that the testimony given by a material witness was 
false; the court must be satisfied that without the evidence a jury might have reached 
a different conclusion; and the court must find that the party seeking the new trial was 
taken by surprise when the false testimony was given and was unable to meet it or did 
not know of its falsity until after trial. 484 F.2d at 116; see Larrison v. United States, 
24 F.2d 82, 87-89 (7th Cir. 1928) (test for reversal based on perjury). See also 
United States v. Colacurcio, 499 F.2d 1401, 1406 (9th Cir. 1974) (court not satisfied 
with proof of perjury); Hallman v. United States, 490 F.2d 1088, 1090 & n.l (8th Cir. 
1973) (per curiam) (court not satisfied that verdict would have been different); 
United States v. Johnson, 487 F.2d 1278, 1278-80 (4th Cir. 1973) (per curiam) (court 
not satisfied with proof of perjury); United States v. McCoy, 478 F.2d 846, 848 (4th 
Cir. 1973) (per curiam) (court not satisfied that jury might have reached different con
clusion ).

1931. 488 F.2d 572 (8th Cir. 1973) (per curiam).

Actions by the Government that deprive the defendant of valuable 
information may make a new trial necessary. In United States v. 
Kitchen,1931 after determining that the government’s failure to produce 
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an informant at trial was error,1932 the Eighth Circuit remanded the 
case for a hearing at which the Government was to produce the in
formant.1933 The court directed the trial court to grant a new trial 
if the informant either was unavailable or possessed potentially ex
culpatory evidence.1934 In United States v. Gerard1^5 the Ninth 
Circuit held that a government cover-up of negotiations for a lighter 
sentence for a principal prosecution witness deprived the defense of 
valuable information for impeachment of credibility, and ordered a 
new trial.1936

1932. Id. at 573.
1933. Id. at 575.
1934. Id. The court of appeals, which vacated the judgment of conviction, directed 

the trial court to reinstate the judgment if the informant was found not to possess 
exculpatory information. Id.

1935. 491 F.2d 1300 (9th Cir. 1974).
1936. Id. at 1303-04; see Giglio v. United States, 405 U.S. 150 (1972) (new trial 

necessary where prosecuting attorney did not disclose promise of leniency made to key 
witness, even where promise was made by another member of prosecution staff, and 
prosecutor did not know of it). But cf. United States v. DeVoe, 493 F.2d 776, 777, 
780-84 (5th Cir. 1974) (per curiam) (since Government did not know witness might 
change testimony, new evidence that was merely impeaching did not warrant new 
trial).

1937. 28 U.S.C. § 2254(a) (1970). Courts may interpret and review other forms 
of action as petitions for writs of habeas corpus. See Moore v. Hill, 487 F.2d 221 
(5th Cir. 1973) (per curiam) (declaratory judgment); Amaya v. United States Bd. 
of Parole, 486 F.2d 940, 943 (5th Cir. 1973), rev’d mem. on other grounds, 418 
U.S. 902 (1974) (mandamus to obtain parole hearing); United States ex rel. Miller 
v. Twomey, 479 F.2d 701, 703 (7th Cir. 1973) (civil rights action); Thorne v. Warden, 
479 F.2d 297, 298 (2nd Cir. 1973) (removal). Other forms of action may be 
precluded if habeas corpus relief is available. See Alexander v. Emerson, 489 
F.2d 285, 286 (5th Cir. 1973) (per curiam) (civil rights suit for damages based 
on constitutional violations at trial dismissed because preempted by availability of 
habeas corpus relief).

1938. 28 U.S.C. §§ 2241(a), 2254 (1970). A state prisoner may petition in a 
district court either in the district in which he is confined or in the one where he 
was convicted if both are in the same state. Id. § 2241(d).

1939. See Ahrens v. Clark, 335 U.S. 188, 193 (1948) (District of Columbia district 
court lacked jurisdiction to consider habeas petition of petitioners confined in New 
York even though custodian was the United States Attorney General).

1940. 28 U.S.C. § 2241(d) (1970); see id. § 2255 (motion to vacate federal 
prisoner’s sentence); notes 1950-1959 infra and accompanying text.

FEDERAL HABEAS CORPUS

Habeas Corpus and Section 2255: Availability and Forum. A
state prisoner may seek post-conviction or other appropriate relief by 
means of federal habeas corpus if his conviction, sentence, or con
finement is in violation of the Constitution, laws, or treaties of the 
United States.1937 A federal court is empowered to grant habeas 
corpus relief to prisoners in cases that arise within the court’s ter
ritorial jurisdiction.1938 Until recently the habeas petition had to be 
filed in the district of the prisoner’s confinement1939 unless provided 
otherwise by statute.1940 Under the Supreme Court’s 1973 decision in 
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Braden v. 30th Judicial Circuit,1941 however, a petitioner may be per
mitted to seek venue for habeas corpus in the most convenient 
forum.1942 The Seventh Circuit in Orito v. Powers,1943 for example, 
held that a Wisconsin federal district court had jurisdiction to issue 
a writ of habeas corpus sought by a petitioner incarcerated in a Min
nesota federal prison pursuant to concurrent federal and Wisconsin 
state sentences.1944 The petitioner was serving both sentences when 
he was admitted to bail pending appeal of his federal conviction. The 
Minnesota authorities kept the petitioner in prison because Wisconsin 
authorities had requested 60-day advance notification of the petitioner’s 
release. The court reasoned that the petitioner was being deprived 
of his liberty solely because of the Wisconsin conviction and that he 
was entitled to challenge that conviction in a Wisconsin federal 
court.1945 The Fifth Circuit reached a similar conclusion in 
McEachern v. Henderson.1946 A federal prisoner in Georgia petitioned 
for habeas corpus in the Northern District of Georgia to attack both 
the validity and the effect of a Kentucky detainer.1947 The court held 
it had no jurisdiction to entertain an attack on the validity of the 
detainer or of the underlying Kentucky criminal charge and that 
petitioner should raise those claims in Kentucky state courts and, if 
unsuccessful, in a federal district court in Kentucky.1948 The court 
held, however, that it could hear a habeas petition on the effect of 
the Kentucky detainer on the conditions of the petitioner’s Georgia 
imprisonment.1949

1941. 410 U.S. 484 (1973).
1942. See id. at 493-500 (where state has lodged detainer against prisoner in 

custody in another state, petitioner may petition for habeas corpus to challenge 
detainer in the state that lodged it). But cf. Reese v. United States Bd. of Parole, 
498 F.2d 698, 700-01 (D.C. Cir. 1974) (per curiam) (no compelling reason not 
to transfer proceedings on motion to vacate federal prisoner’s sentence to district 
of confinement); Shelton v. Meier, 485 F.2d 1177, 1178 (9th Cir. 1973) (where 
no detainer has been lodged by foreign state and present imprisonment is unaffected 
by challenged foreign conviction, petitioner may bring habeas proceeding only in 
state of his challenged conviction). See generally Circuits Note: 1972-1973 Term 
673-74 & nn.2065-68.

1943. 479 F.2d 435 (7th Cir. 1973).
1944. Id. at 437-38.
1945. See id.
1946. 485 F.2d 694 (5th Cir. 1973).
1947. Id. at 695.
1948. Id.
1949. Id. at 696.
1950. See Schlanger v. Seamans, 401 U.S. 487, 489-90 & n.3 (1971); C. Wright, 

Federal Practice and Procedure § 591 (1969).

In an action distinct from the traditional petition for a writ of habeas 
corpus,1950 a federal prisoner may challenge his sentence by filing a 
motion to vacate sentence under section 2255 of title 28 of the United 
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States Code.1®51 The scope of this remedy is intended to be identical 
with that of federal habeas corpus relief available to state prisoners 
under section 2254 of title 28 of the United States Code,1®52 but unlike 
an application for a writ of habeas corpus, a section 2255 motion may 
be made only to the sentencing court.1951 1952 1953 Traditional federal habeas 
corpus relief is not available to a federal prisoner until remedies under 
section 2255 have been exhausted1954 or have proved inadequate.1955 

1951. 28 U.S.C. § 2255 (1970). Section 2255 is inapplicable to motions to correct 
inconsistent sentences. See Burks v. United States, 496 F.2d 24, 25 (6th Cir. 1974) 
(per curiam). Section 2255 contains four grounds for relief from federally imposed 
sentences: the sentence is in violation of the Constitution or laws of the United States; 
the court was without jurisdiction to impose the sentence; the sentence exceeded the 
maximum authorized by law; and the sentence is otherwise subject to collateral attack. 
See Jackson v. United States, 495 F.2d 349, 351 (8th Cir. 1974) (per curiam). A 
motion to vacate sentence under section 2255 cannot serve as a substitute for direct 
appeal. Id.; see Brown v. United States, 480 F.2d 1036, 1038 (5th Cir. 1973) (section 
2255 motion not intended for review of ordinary trial errors that can and should be 
raised on appeal); cf. Bruce v. Estelle, 483 F.2d 1031, 1040 (5th Cir. 1973) (federal 
courts do not sit as courts of error and appeal when state prisoner seeks habeas 
corpus relief). Where the prisoner wishes to raise facts not in the trial record, 
however, he cannot proceed by direct appeal and must seek section 2255 relief. 
See United States v. Eggleston, 495 F.2d 1370 (4th Cir. 1974) (No. 73-2225, at 7-9) 
(unpublished opinion); United States v. Thundershield, 478 F.2d 241, 243 (8th 
Cir.), cert, denied, 414 U.S. 851 (1973). In some circumstances, a motion to vacate 
sentence may be construed as an application to reinstate a direct appeal. See Hess 
v. United States, 496 F.2d 936, 937-38 (8th Cir. 1974); United States v. Lopez, 
493 F.2d 1228 (5th Cir. 1974) (per curiam). Conversely, an application for leave 
to file an out-of-time appeal may be read as a motion for relief under section 2255. 
See United States v. Webster, 492 F.2d 1048, 1051 (D.C. Cir. 1974); accord, Raiford 
v. United States, 483 F.2d 445, 446 (9th Cir. 1973).

The common law writ of coram nobis is available to vacate a conviction after the 
petitioner has been released from custody or to recover fines illegally imposed or 
property illegally seized. See DeCecco v. United States, 485 F.2d 372, 373-74 (1st 
Cir. 1973) (coram nobis appropriate remedy for vacation of unconstitutional conviction); 
Pasha v. United States, 484 F.2d 630, 631-32 (7th Cir. 1973) (coram nobis appropriate 
remedy for return of fine and value of confiscated property without interest after 
conviction set aside); cf. Patterson v. United States, 487 F.2d 1300 (5th Cir. 1974) 
(per curiam) (coram nobis relief properly denied petitioner who challenged conviction 
for which sentence had been served and penalty had been fully paid). See generally 
Developments in the Law—Federal Habeas Corpus, 83 Harv. L. Rev. 1038 (1970).

1952. See Davis v. United States, 417 U.S. 333, 343 (1974), citing United States 
v. Hayman, 342 U.S. 205, 219 (1952); 28 U.S.C. § 2254 (1970).

1953. Compare 28 U.S.C. § 2241(a) (1970) with id. § 2255. Although the
traditional function of the writ of habeas corpus is to require the custodian to produce 
the petitioner before the court, a section 2255 petitioner does not always have to 
be present at the hearing. Compare Machibroda v. United States, 368 U.S. 487, 
495 (1962) (factual allegations concerning matters outside the record required
petitioner’s presence at hearing) with Jackson v. United States, 495 F.2d 349, 352 
(8th Cir. 1974) (per curiam) (presence of petitioner not required where no 
substantial issues of fact concerning events in which petitioner participated).

1954. See Brown v. Henderson, 486 F.2d 1400 (5th Cir. 1973) (No. 73-7321) 
(unpublished opinion) (per curiam) (habeas corpus petition dismissed where section 
2255 motion pending); Baker v. Sheriff, 477 F.2d 118, 119 (10th Cir. 1973) (per 
curiam) (federal prisoner seeking relief from federal sentence first must seek section 
2255 remedy).

1955. 28 U.S.C. § 2255 (1970); see Baker v. Sheriff, 477 F.2d 118, 119 (10th 
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This term the Third Circuit in United States ex rel. Marrero v. 
Warden1^ held that a federal prisoner sentenced under a subsequently 
repealed statute prohibiting parole1956 1957 could bring a habeas corpus 
proceeding in the district wherein he was confined to determine the 
effect of the repeal of the statute on his parole eligibility.1958 The 
appellate court distinguished the action from a section 2255 proceed
ing because parole eligibility rather than the legality of the sentence 
was at issue.1959

Cir. 1973) (per curiam) (section 2255 remedy adequate to challenge voluntariness 
of guilty plea).

1956. 483 F.2d 656 (3d Cir. 1973), revd on other grounds, 417 U.S. 653 (1974).
1957. See Act of Aug. 16, 1954, ch. 7237(a), 68A Stat. 860 (1954), as amended, 

Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513, 
§ 1101(b)(4)(a), 84 Stat. 1292.

1958. 483 F.2d at 658, 661-63.
1959. Id. at 660-61. Section 2255 is not the appropriate remedy for a denial of 

parole. See id. at 661.
1960. 28 U.S.C. § 2241(c)(l)-(4) (1970). See generally Developments in the 

Law—Federal Habeas Corpus, supra note 1951, at 1072-79.
1961. See Jones v. Cunningham, 371 U.S. 236, 238-44 (1963); Hess v. United 

States, 496 F.2d 936, 937 (8th Cir. 1974); United States ex rel. Jones v. Vincent, 
491 F.2d 1275, 1276 (2d Cir. 1974) (per curiam). See also Knell v. Bensinger, 
489 F.2d 1014, 1018 (7th Cir. 1973) (per curiam) (parole did not clearly moot 
petition where some collateral effects of loss of good behavior credits against sentence 
still possible).

1962. See Sarzen v. Gaughan, 489 F.2d 1076, 1081 (1st Cir. 1973).
1963. See Hensley v. Municipal Court, 411 U.S. 345, 348-53 (1973) (personal 

recognizance); United States ex rel. Russo v. Superior Court, 483 F.2d 7, 12 (3d 
Cir.), cert, denied, 414 U.S. 1023 (1973) (bail).

1964. See Piland v. Eidson, 477 F.2d 1148, 1150-51 (9th Cir. 1973) (petition 
seeking cancellation of transfer of individual applying for conscientious objector dis
charge). But cf. Sholars v. Matter, 491 F.2d 279, 283-84 (9th Cir. 1974) (no custody 
in district where petition for conscientious objector discharge filed). In Piland 
v. Eidson the Ninth Circuit acknowledged that habeas corpus relief is unavailable 
to a military officer during transfer under orders to a new duty station because 
he is not “detained in custody” in any district through which he passes, but the 
court stated that an officer who had received orders to a new duty station could 
challenge his allegedly illegal punitive transfer in the district of his dispatching 
station prior to termination of duties at that station. 477 F.2d at 1149-51. The 
circuit court intervened to prevent the transfer from defeating the district court’s 
jurisdiction. Id.

1965. See Jones v. Breed, 497 F.2d 1160, 1162-63 (9th Cir. 1974), cert, granted, 
43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) (No. 73-1995) (threatened criminal 
trial as adult on charge based on same conduct for which petitioner adjudged 
juvenile delinquent); Fain v. Duff, 488 F.2d 218, 221-22 (5th Cir. 1973), petition 

Custody. A petitioner in a habeas corpus suit must be seeking
release from or alteration of some form of custody.1960 A petitioner 
generally is considered to be in custody not only when incarcerated 
but also while on parole,1961 on probation,1962 released on bail or 
personal recognizance,1963 or under military orders.1964 Changes in the 
conditions of confinement1965 or degree of restraint1966 may constitute 
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an increase in custody challengeable by a petition for habeas corpus. 
In Fain v. Duff,1966 1967 for example, the Fifth Circuit held that a habeas 
petitioner claiming a violation of the double jeopardy clause could 
attack prior to trial the state’s decision to indict him for rape as an 
adult offender on the basis of the same conduct that had resulted in 
the petitioner’s commitment as a juvenile delinquent.1968 The court 
reasoned that the custody requisite to a habeas petition existed because 
uncontested evidence indicated that the prospect of the petitioner’s 
reincarceration on a rape conviction was delaying his release from 
juvenile detention.1969

for cert, filed, 42 U.S.L.W. 3667 (U.S. May 5, 1974) (No. 73-1768) (same). 
Arguably, threatened retrial on an increased charge following appeal from conviction 
on a lesser charge or following declaration of a nonconsensual mistrial involves an 
increase in custody for which the right of habeas corpus relief obtains. See Blackledge 
v. Perry, 417 U.S. 21, 25 (1974) (custody founded upon felony indictment returned 
after appeal for new trial following misdemeanor conviction); United States ex rel. 
Russo v. Superior Court 483 F.2d 7, 12 (3d Cir.), cert, denied, 414 U.S. 1023 
(1973) (threat of retrial following mistrial to which petitioner did not consent); 
Rivers v. Lucas, 477 F.2d 199, 202 (6th Cir.), vacated and remanded on other grounds, 
414 U.S. 867 (1973) (murder information followed reversal of manslaughter conviction).

1966. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 482-84 (1972) (parole revocation; 
increase in restraint); Cooper v. Lockhart, 489 F.2d 308, 314-15 & n.10 (8th Cir. 
1973) (detainer; change in conditions of confinement); Amaya v. United States Bd. 
of Parole, 486 F.2d 940, 943 (5th Cir. 1973), revel mem. on other grounds, 418 
U.S. 902 (1974) (improper denial of parole eligibility); Caton v. Smith, 486 F.2d 
733, 734 (7th Cir. 1973) (per curiam) (parole revocation); McEachern v. Henderson, 
485 F.2d 694, 696 (5th Cir. 1973) (effect of detainer); Foy v. Bounds, 481 F.2d 
286, 287 (4th Cir. 1973) (probation revocation); United States ex rel. Miller v. 
Twomey, 479 F.2d 701, 715, 717 (7th Cir. 1973) (revocation of statutorily prescribed 
good behavior credits and imposition of segregated confinement); Orito v. Powers, 
479 F.2d 435, 437 (7th Cir. 1973) (detainer; change in conditions of sentence). 
But see Holtzinger v. Estelle, 488 F.2d 517, 518 (5th Cir. 1974) (per curiam) 
(denial of discretionary good behavior credits; relief denied because no constitutional 
issue raised).

1967. 488 F.2d 218 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 
(U.S. May 25, 1974) (No. 73-1768).

1968. Id. at 221.
1969. Id. at 222.
1970. See Carafas v. LaVallee, 391 U.S. 234, 237-40 (1968); United States ex 

rel. Leeson v. Damon, 496 F.2d 718, 720-22 (2d Cir.), cert, denied, 43 U.S.L.W. 
3240 (U.S. Oct. 22, 1974).

1971. See Carafas v. LaVallee, 391 U.S. 234, 237-40 (1968).

If the petitioner initiates a habeas challenge to the validity of his 
conviction while he is in custody, a subsequent release, prior to dis
position, does not defeat the court’s jurisdiction.1970 If the petitioner 
alleges improper conviction, jurisdiction is upheld on the ground that 
the disabilities and burdens resulting from conviction extend beyond 
satisfaction of the sentence.1971 Where the detention is not the result 
of an improper conviction or where no resulting disabilities can be 
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found, a variety of events may render a habeas action moot and non- 
justiciable.1972

1972. See, e.g., Mayer v. Moeykens, 494 F.2d 855, 859 (2d Cir.), cert, denied, 
417 U.S. 926 (1974) ( where petitioner’s conviction and imprisonment were unaffected 
by challenged pretrial detention, federal court had no power to review detention 
after conviction); Morgan v. Juvenile & Dom. Rel. Court, 491 F.2d 456, 457 (4th 
Cir. 1974) (relief denied where freed petitioner alleged no continuing disabilities 
as a result of invalid conviction); Cooper v. Lockhart, 489 F.2d 308, 313 (8th Cir. 
1973) (petition mooted where prisoner was released to the custody of another state); 
Orange v. Wainwright, 486 F.2d 1047, 1048 (5th Cir. 1973) (per curiam) (complaint 
alleging mistreatment at one institution dismissed after petitioner transferred to second 
institution); United States v. Birrell, 482 F.2d 890, 892 & n.2 (2d Cir. 1973) (per 
curiam) (appeals concerning reduction of sentence and failure to receive parole forms 
mooted by release; appeals concerning lack of adequate counsel and denial of new 
trial in original proceeding not mooted). In United States ex rel. Jacobs v. Froehlke 
the District of Columbia Circuit held that a purely jurisdictional attack is mooted by 
the prisoner’s release. 481 F.2d 540, 541 (D.C. Cir. 1973). The court, however, 
treated the petition as an appeal for a declaratory judgment and affirmed the conviction. 
Id. This suggests that habeas relief extends to the freed petitioner only when his 
guilt is in question. See generally Developments in the Law—Federal Habeas Corpus, 
supra note 1951, at 1072-93.

1973. 28 U.S.C. §§ 2254(b), (c) (1970); see Fay v. Noia, 372 U.S. 391, 418-20 
(1963); e.g., Reynolds v. Lockhart, 497 F.2d 314, 316-17 (8th Cir. 1974) (per 
curiam); Lawson v. Estelle, 491 F.2d 1100 (5th Cir. 1974) (per curiam); Mc
Eachern v. Henderson, 485 F.2d 694, 695-96 (5th Cir. 1973). See generally 
Developments in the Law—Federal Habeas Corpus, supra note 1951, at 1093-1103.

The petitioner may not properly raise issues for the first time in a federal habeas 
petition. See, e.g., DeGaglia v. Stack, 490 F.2d 472, 475 (5th Cir. 1974) (per 
curiam) (erroneous jury instruction); Redd v. Texas ex rel. Henderson, 489 F.2d 
766, 767 (5th Cir. 1973) (improper lineup); Baily v. Van Cleve, 488 F.2d 137 
(5th Cir. 1973) (per curiam) (involuntary plea); Iverson v. North Dakota, 480 
F.2d 414, 427 (8th Cir.), cert, denied, 414 U.S. 1044 (1973) (petitioner’s com
petency at time of confession). Considerations of federal-state comity require that 
state courts be afforded the first opportunity to adjudicate alleged state errors. See 
Tyler v. Swenson, 483 F.2d 611, 614 (8th Cir. 1973). A petitioner’s rights of 
appeal in state courts must be exhausted. See, e.g., United States ex rel. Rice v. 
Vincent, 491 F.2d 1326, 1328 (2d Cir. 1974); Dombrowski v. Johnson, 488 F.2d 
68, 70 (6th Cir. 1973) (per curiam); Nelson v. Moriarty, 484 F.2d 1034, 1036-37 (1st 
Cir. 1973) (per curiam); Mason v. Askew, 484 F.2d 642, 643 & n.3 (5th Cir. 
1973) (per curiam). State procedures for collateral attack generally must be ex
hausted as well. See, e.g., Ross v. Craven, 478 F.2d 240 (9th Cir. 1973) (per 
curiam); United States ex rel. DiGiangielmo v. Vincent, 489 F.2d 1370, 1373-74 
(2d Cir. 1974); Baily v. Van Cleve, supra at 137-38; Brown v. Swenson, 487 F.2d 
1236, 1241 (8th Cir. 1973) (per curiam), cert, denied, 416 U.S. 944 (1974). But 
cf. Elliott v. Alabama, 493 F.2d 1348, 1349 (5th Cir. 1974) (per curiam) (appeal 
from denial of coram nobis relief not required where time for appeal had lapsed 
and there was no question of deliberate bypass). However, a petitioner need not 
exhaust collateral remedies if he presented the issues raised on federal habeas appeal 
to the state courts on direct appeal. Brown v. Allen, 344 U.S. 443, 447 (1953); see 
Hayward v. Stone, 496 F.2d 844, 845-46 (9th Cir. 1974) (denial of application for 
reconsideration of appeal by state supreme court on substantive grounds exhausted 

Exhaustion of Other Remedies. A federal court may entertain
a petition for a writ of habeas corpus by a state prisoner only if the 
petitioner has exhausted all state judicial remedies1973 available at the 
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time of petition.1974 The failure to exhaust administrative remedies 
also may preclude habeas corpus review but will not do so if the issue 
involved may more properly be presented in a judicial forum. Noting 
that the doctrine of administrative exhaustion is discretionary, the 
Third Circuit in United States ex rel. Marrero v. Warden1™ held that 
exhaustion of administrative remedies by a federal prisoner seeking 
consideration for parole is unnecessary.1976 The court reasoned that 
none of the basic goals of the exhaustion doctrine would be served 
because the availability of parole after repeal of a statute that had 
prohibited petitioner’s parole1977 was a purely legal issue on which the 
Parole Board already had taken a stance.1978

state remedies); Singleton v. Estelle, 492 F.2d 671, 676 (5th Cir. 1974) (per 
curiam) (state remedies exhausted where jury discrimination issue appealed but not 
collaterally attacked).

Pursuit of discretionary and rarely permitted remedies is not always required. 
See Kelley v. Swenson, 481 F.2d 86, 90 (8th Cir. 1973) (application for en banc 
review by state supreme court not required). In a proceeding under section 
2255 of title 28 of the United States Code, a petitioner alleging that his sentence 
was enhanced because of unconstitutional former state convictions may not need 
to exhaust state remedies in an attack on those convictions. Mitchell v. United 
States, 482 F.2d 289, 292, 294 (5th Cir. 1973); see United States v. Tucker, 404 
U.S. 443, 448 (1972) (prior convictions already judged unconstitutional by one 
state court); 28 U.S.C. § 2255 (1970). But see Brown v. United States, 483 
F.2d 116, 122 (4th Cir. 1973), cert, denied, 414 U.S. 847 (1973) (comity requires 
state be allowed to examine prior convictions). Dismissal for failure to exhaust 
state remedies is jurisdictional and hence without prejudice. Harris v. Estelle, 487 
F.2d 1293, 1295 (5th Cir. 1974).

1974. Sarzen v. Gaughan, 489 F.2d 1076, 1081-82 & n.9 (1st Cir. 1973), citing 
Fay v. Noia, 372 U.S. 391, 418-20 (1963) (habeas relief not precluded if petitioner 
exhausted, or should be excused from exhausting, state remedies available when 
habeas petition filed).

1975. 483 F.2d 656 (3d Cir. 1973), rev’d on other grounds, 417 U.S. 653 (1974).
1976. Id. at 659; accord, Amaya v. United States Bd. of Parole, 486 F.2d 940, 943 

(5th Cir. 1973), revd mem. on other grounds, 418 U.S. 908 (1974).
1977. See Act of Aug. 16, 1954, ch. 736 § 7237(a), 68A Stat. 860, as amended, 

Comprehensive Drug Abuse Prevention and Control Act of 1970, § 1101(b)(4)(A), 
Pub. L. No. 91-513, 84 Stat. 1292.

1978. 483 F.2d at 659. Because the issue was a purely legal one, there was no 
need for the Parole Board to develop a factual record and to apply its expertise. Id.

A similar exception to the administrative exhaustion doctrine was identified by 
the Ninth Circuit in Daigle v. Warner, in which a petition challenging summary 
courts-martial convictions was deemed properly presented because the issue, involving 
right to counsel, was purely legal. See 490 F.2d 358, 360 n.la (9th Cir. 1974), 
citing McKart v. United States, 395 U.S. 185, 196-99 (1969) (failure to take Selective 
Service appeal does not preclude raising as defense to a criminal prosecution legal 
question of exemption that could have been raised in an administrative appeal).

1979. See Picard v. Connor, 404 U.S. 270, 275-76, 278 (1971) (equal protection 
claim not fairly presented); e.g., United States ex rel. Leeson v. Damon, 496 F.2d 
718, 720-22 (2d Cir.), cert, denied, 43 U.S.L.W. 3240 (U.S. Oct. 22, 1974) 

The exhaustion doctrine has been held satisfied if the issues raised 
by the habeas petition have been “fairly presented’’ to the state 
courts.1979 The Supreme Court this term held in Smith v. Goguen1980 
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that a petitioner who challenged the vagueness of a statutory phrase 
as applied to him in state court had fairly presented his claim that the 
statute was vague both on its face and as applied.1980 1981 In Bryant v. 
Caldwell1982 a state supreme court’s ruling that the absence of counsel 
during the prosecutor’s closing argument was not error under any 
theory was found effectively to exhaust the petitioner’s state remedies 
although he had not presented the specific claim of denial of effective 
assistance of counsel in state courts.1983

(state courts had fair opportunity to consider constitutional claim); McLawhorn 
v. North Carolina, 484 F.2d 1, 7-8 (4th Cir. 1973) (where trial court sufficiently 
alerted to issue and issue cited as prejudicial error in state appellate proceedings, 
question clearly and fully presented); Kelley v. Swenson, 481 F.2d 86, 87, 88 
(8th Cir. 1973) (issue clearly before state court); cf. Minafee v. Estelle, 491 F.2d 
1096 (5th Cir. 1974) (per curiam) (theory not fairly presented although alternative 
theory relying on same facts was fairly presented).

1980. 415 U.S. 566 (1974).
1981. Id. at 576-78. The Court found that the petitioner had addressed vagueness 

in the state courts in a manner that would have alerted the state courts to both 
issues. Id. at 577 & n.20.

1982. 484 F.2d 65 (5th Cir. 1973), cert, denied, 415 U.S. 981 (1974).
1983. Id. at 66.
1984. See, e.g., Hayward v. Stone, 496 F.2d 844, 845-46 (9th Cir. 1974); Fain 

v. Duff, 488 F.2d 218, 223-24 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 
3667 (U.S. May 25, 1974) (No. 73-1768); United States ex rel. Russo v. Superior 
Court, 483 F.2d 7, 12 (3d Cir.), cert, denied, 414 U.S. 1023 (1973); Rivers v. 
Lucas, 477 F.2d 199, 202-03 (6th Cir.), vacated and remanded on other grounds, 
414 U.S. 867 (1973).

1985. 488 F.2d 218 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 
(U.S. May 25, 1974) (No. 73-1768). The petitioner’s rape indictment was based 
on the same conduct for which he had previously been adjudicated a juvenile 
delinquent and committed to the custody of juvenile authorities. Id. at 220-21.

1986. Id. at 224.
1987. Id. The court emphasized that jeopardy was to be equated with trial, 

not punishment. Id.; accord, United States ex rel. Russo v. Superior Court, 483 
F.2d 7, 12 (3d Cir.), cert, denied, 414 U.S. 1023 (1973) (petitioner held for 
retrial following mistrial).

1988. 493 F.2d 173 (5th Cir. 1974).

A determination that remedies in state courts have been exhausted 
will depend on the nature of the relief sought.1984 In a case in which 
the relief sought was the avoidance of a trial on the ground of double 
jeopardy, the Fifth Circuit in Fain v. Duff1985 held that the denial by a 
state supreme court of interlocutory relief effectively exhausted state 
remedies although the petitioner had not even gone to trial.1986 The 
court reasoned that the requested relief had to be granted because 
double jeopardy is not merely a federal defense to a state prosecution 
but confers a right not to be subjected to the prosecution.1987 In 
Tooten v. Shevin 1988 however, the same circuit held that a petitioner 
who alleged a constitutional bar to prosecution under a state abortion 
statute had not exhausted state remedies, even though the state 
supreme court had refused to grant an interlocutory writ of prohibi
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tion.1989 The court stated that the petitioner’s claim, which asserted 
merely a federal defense to a state prosecution,1990 had to be pursued 
in the state courts at trial and, if necessary, on appeal.1991

1989. Id. at 175-77; see Florida Stat. Ann. § 458.22(2) (Supp. 1974). The 
petitioner, a nonphysician charged with performing an illegal abortion in an un
licensed facility, based her claim on the recent Supreme Court abortion cases. 
493 F.2d at 175 n.3; see Doe v. Bolton, 410 U.S. 179 (1973); Roe v. Wade, 410 
U.S. 113 (1973).

1990. 493 F.2d at 176. Absent special circumstances, federal habeas corpus 
does not lie to adjudicate the merits of an affirmative defense to a state criminal 
charge prior to a judgment of conviction by a state court. Id., citing Braden v. 30th 
Judicial Circuit, 410 U.S. 484, 489-90 (1973).

1991. 493 F.2d at 176-77. The court held that petitioner’s reliance on Fain v. 
Duff was misplaced because, in Tooten, review after trial could adequately vindicate 
the right claimed. Id. at 176-77; see notes 1985-1987 supra and accompanying text.

1992. See Blackledge v. Perry, 417 U.S. 21, 24 (1974) (state court consistently 
rejected challenges to new trials on increased charges); Wilwording v. Swenson, 404 
U.S. 249, 250 (1971) (state supreme court consistently refused to review complaints 
concerning conditions of confinement).

1993. 489 F.2d 1076 (1st Cir. 1973).
1994. Id. at 1082; see Layton v. Carson, 479 F.2d 1275, 1276 (5th Cir. 1973) 

(per curiam) (state’s highest court had rendered adverse decision in identical 
case).

1995. 489 F.2d at 1082; see Layton v. Carson, 479 F.2d 1275, 1276 (5th Cir. 
1973) (per curiam) (no reason to believe state courts will change position).

1996. 489 F.2d at 1082. But cf. Amato v. Divine, 496 F.2d 441,444 (7th Cir. 1974) 
(per curiam) (grant of writ affirmed because there was a new Supreme Court 
decision).

1997. 489 F.2d at 1081-82.
1998. 488 F.2d 865 (5th Cir. 1974) (per curiam).
1999. Id. at 866-67; accord, Redd v. Texas ex rel. Henderson, 489 F.2d 766, 767 

(5th Cir. 1973); see Singleton v. Estelle, 492 F.2d 671, 676-77 (5th Cir. 1974) 
(per curiam) (approving Harris v. Estelle); Harris v. Estelle, 487 F.2d 1293, 1296-97 

Exhaustion of state remedies is not required if the effort clearly 
would be futile.1992 1993 In Sarzen v. Gaughan1003 the highest state court 
previously had addressed itself to the issues involved,1994 there was no 
indication that the state intended to depart from its former de
cisions,1995 and there was no intervening United States Supreme Court 
case on point.1996 The First Circuit held that failure to appeal a state 
superior court judgment ordering the petitioner committed as a 
sexually dangerous person did not preclude a petition for federal habeas 
corpus relief.1997 1998

The circuits disagree on whether the exhausted claims of a petition 
that presents both exhausted and unexhausted claims should be heard 
before the state has ruled on all claims. In Madeley v. Kern1008 a 
panel of the Fifth Circuit held that principles of comity and the policy 
against piecemeal litigation require that, absent extraordinary circum
stances, a federal court should not act on a habeas petition until the 
courts of the confining state have had an opportunity to rule on all the 
issues in the petition.1999 The Eighth Circuit in Tyler v. Swenson 2000 
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on the other hand, invoked that circuit’s consistently applied rule that, 
absent unusual circumstances, a district court should be required to 
take jurisdiction over the claims for which a petitioner has exhausted 
state remedies.2000 2001 The court asserted that where the factual bases 
for the issues presented are sufficiently separable to allow consideration 
of only the exhausted claims, the interests of the prisoner in the prompt 
consideration of exhausted claims may outweigh considerations of 
comity.2002

(5th Cir. 1974) (claims should be disposed of in a manner that best reconciles the 
sometimes conflicting interests of comity, judicial economy, and the prisoner’s right 
to freedom from illegal restraints).

2000. 483 F.2d 611 (8th Cir. 1973).
2001. Id. at 614; accord, Irby v. Missouri, 502 F.2d 1096, 1098-99 (8th Cir. 1974) 

(per curiam). The Tyler court noted agreement with the Fourth and Second 
Circuits. See Hewett v. State, 415 F.2d 1316 (4th Cir. 1969); United States ex rel. 
Levy v. McMann, 394 F.2d 402 (2d Cir. 1968).

2002. 483 F.2d at 615. Moreover, judicial economy may weigh in favor of im
mediate disposition. See Harris v. Estelle, 487 F.2d 1293, 1297 (5th Cir. 1974). If 
unexhausted claims and exhausted claims are so related that a state court decision 
on the former may necessitate the state court’s reconsideration of the latter, both sets 
of claims should be dismissed. Id. at 1297. The Tyler court remanded the ex
hausted claims of involuntariness of the petitioner’s guilty plea and denial of 
effective assistance of counsel. While requiring the lower court to decide those 
separable issues, the court of appeals affirmed the denial of habeas on an un
exhausted claim that the state court had set aside the wrong conviction. 483 F.2d 
at 614-15.

2003. 417 U.S. 333 (1974).
2004. Id. at 341-42; see 18 U.S.C. § 2255 (1970). The petitioner had been 

convicted of failure to report for induction into military service. Despite both an 
intervening Supreme Court decision invalidating the punitive accelerated induction 
of delinquent registrants without legislative sanction and an intervening case in the 
circuit in which Davis arose applying the Supreme Court decision to facts virtually 
identical to the petitioner’s case, the petitioner’s conviction was affirmed on direct 
appeal. Id. at 337-39; see Gutknecht v. United States, 396 U.S. 295 (1970); United 
States v. Fox, 454 F.2d 593 (9th Cir. 1971).

2005. 417 U.S. at 343; see 28 U.S.C. §§ 2254, 2255 (1970); note 1952 supra and 
accompanying text.

2006. 417 U.S. at 342-46. See generally Developments in the Law—Federal 
Habeas Corpus, supra note 1951, at 1066-72.

Issues Cognizable. In Davis v. United States2003 the Supreme
Court considered the availability of section 2255 to challenge a sentence 
rendered upon conviction prior to an intervening change in the 
substantive law governing the case.2004 Noting that section 2255 was 
intended to afford federal prisoners a remedy identical in scope to 
federal habeas corpus,2005 the Court rejected the government’s argu
ment that the petitioner’s claim was not cognizable in a section 2255 
proceeding because it was not of constitutional magnitude2006 and 
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granted the petitioner a new hearing to determine the effect of the 
change in the law since his conviction.2007

2007. 417 U.S. at 347; see Kaufman v. United States, 394 U.S. 217, 230 (1969) 
(change in law subsequent to trial and appeal); Sanders v. United States, 373 U.S. 
1, 17 (1963) (change in law subsequent to section 2255 motion). The Court 
noted that not every asserted error of law can be raised on a section 2255 motion; 
the error must constitute “a fundamental defect which inherently results in a 
complete miscarriage of justice” and thus presents exceptional circumstances calling 
for relief. 417 U.S. at 346, citing Hill v. United States, 368 U.S. 424, 428 (1962).

2008. See Peavey v. Warner, 493 F.2d 748, 749 (5th Cir. 1974) (federal courts 
have habeas corpus jurisdiction over claims of unlawful detention by members of 
armed services). See generally Developments in the Law—Federal Habeas Corpus, 
supra note 1951, at 1208-38.

2009. See Peavey v. Warner, 493 F.2d 748, 749 (5th Cir. 1974). Habeas corpus 
review of convictions by courts-martial is limited to review of questions of jurisdiction 
and questions of whether the military tribunal has afforded the petitioner due 
process. See, e.g., O’Callahan v. Parker, 395 U.S. 258, 261 (1969) (jurisdiction); 
Burns v. Wilson, 346 U.S. 137, 142-43 (1953) (due process); Daigle v. Warner, 
490 F.2d 358, 359-60 (9th Cir. 1973) (due process and right to counsel); United 
States ex rel. Jacobs v. Froehlke, 481 F.2d 540, 542-43 (D.C. Cir. 1973) (jurisdiction). 
See generally Developments in the Law—Federal Habeas Corpus, supra note 1923, 
at 1216-29.

2010. 417 U.S. 733 (1974).
2011. Id. at 460-61.
2012. 28 U.S.C. § 2254(a) (1970); see, e.g., Hall v. Wainwright, 493 F.2d 37, 

39 (5th Cir. 1974) (application of single larceny doctrine is state issue not reviewable 
in federal habeas action); Snow v. White, 489 F.2d 278, 279 (10th Cir. 1973) (habeas 
relief available only where conviction was obtained in violation of constitutional 
rights); Moffitt v. Ross, 483 F.2d 650, 652 (4th Cir. 1973), rev’d on other grounds, 
417 U.S. 600 (1974) (federal habeas corpus cannot enforce state statuory rights). 
See generally Developments in the Laiv—Federal Habeas Corpus, supra note 1951, 
at 1042-62.

2013. See, e.g., Stidham v. Swenson, — F.2d —, — (8th Cir. Mar. 28, 1974) (No. 
20,685, at 8) (writ granted where coerced confession was improperly admitted into 
evidence); Jones v. Wainwright, 494 F.2d 1184, 1185 (5th Cir. 1974) (per curiam) 

Federal habeas corpus is available for review of military detentions, 
including courts-martial convictions.2008 Such review is generally 
limited, however, to jurisdictional and federal constitutional issues.2009 
In Parker v. Levy2010 the Supreme Court this term affirmed the con
viction of a military officer who contended that the disobedience charge 
for which he was convicted had resulted from action taken by a com
manding officer for the sole purpose of increasing the petitioner’s possi
ble punishment. The Court upheld the Third Circuit’s finding that the 
petitioner’s challenge to factual determinations made during the 
court-martial regarding his defenses to the disobedience charge did 
not raise issues of constitutional significance and thus were beyond 
the scope of federal habeas review.2011

A state prisoner must allege that his conviction, sentence, or confine
ment violates the Constitution, laws, or treaties of the United States.2012 
Allegations of procedural errors are cognizable by habeas corpus review 
only when the errors are of constitutional dimension.2013 The Supreme 
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Court in Cupp v. Naughten2014 held that a federal court may not over
turn a state conviction because an instruction at trial allegedly shifted 
the burden of proof to the defendant unless the defendant establishes 
that the instruction violated a right guaranteed to him by the four
teenth amendment.2015 Federal courts’ characterizations of the in
struction given as undesirable, erroneous, and even ‘universally con
demned” do not constitute grounds for granting a federal habeas 
writ.2016 The Court examined the context of the charge to ascertain 
whether the error resulted in a denial of due process.2017 The Court’s 

(habeas courts cannot review credibility choices made by state courts); Fixel v. 
Wainwright, 492 F.2d 480, 485 (5th Cir. 1974) (writ granted where conviction 
based on evidence obtained through unconstitutional search and seizure); Glinsey 
v. Parker, 491 F.2d 337, 344 (6th Cir.), cert, denied, 417 U.S. 921 (1974) 
(conviction vacated where the only substantial evidence against petitioners was 
inadmissible statements of codefendants); Marlin v. Florida, 489 F.2d 702 ( 5th Cir. 
1974) (per curiam) (petitioner’s complaints of prejudicial remarks in testimony 
not of constitutional magnitude); Causey v. Wainwright, 486 F.2d 601, 602 (5th Cir. 
1973) (per curiam) (questions of sufficiency and competency of evidence not of 
constitutional dimension); Miller v. Wainwright, 485 F.2d 185 (5th Cir. 1973) (per 
curiam), cert, denied, 415 U.S. 925 (1974) (petitioner’s claim that cross-examination 
restricted by trial court not of constitutional proportion); Nelson v. Moriarty, 484 
F.2d 1034, 1036 (1st Cir. 1973) (per curiam) (attack on unreliable, hearsay, and 
irrelevant testimony not of constitutional magnitude); Wahrlich v. Arizona, 479 
F.2d 1137, 1138 (9th Cir.) (per curiam), cert, denied, 414 U.S. 1011 (1973) 
(exclusion of psychiatric testimony offered by defendant to negate specific intent not 
denial of due process). See also Cardwell v. Lewis, 417 U.S. 583, 592-96 (1974) 
(writ denied where warrantless seizure and search of car exterior held not un
constitutional); United States ex rel. Terraciano v. Montanye, 493 F.2d 682, 685 (2d 
Cir. 1974), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (writ denied where 
warrantless seizure authorized by statute found not unconstitutional).

In cases where procedural issues rise to constitutional proportion, the federal habeas 
court must make an independent determination of the propriety of the state’s procedural 
rule. See United States ex rel. Williams v. LaVallee, 487 F.2d 1006, 1010-11 & 
n.13 (2d Cir. 1973), cert, denied, 416 U.S. 916 (1974), citing Townsend v. Sain, 
372 U.S. 293, 312-14 (1963). In Park v. Huff the Fifth Circuit held that where 
a state’s coconspirator exception to the hearsay rule is broader in scope than the 
federal exception, a federal habeas court reviewing a state conviction must consider 
whether the coconspirator’s hearsay testimony meets constitutional requirements of 
trustworthiness and reliability. 493 F.2d 923, 930-31 (5th Cir. 1974). The con
frontation clause of the sixth amendment provides the standards against which 
the validity of the state admissibility rule must be measured. See id. at 928-29.

2014. 414 U.S. 141 (1974).
2015. Id. at 146; see United States v. Chrisco, 493 F.2d 232, 238 (8th Cir. 1974) 

(instruction that “the [c]ourt presumes that all witnesses are telling the truth” not 
constitutional error); Todd v. Stynchcombe, 486 F.2d 1030, 1031-32 (5th Cir. 1973) 
(per curiam) (in federal habeas corpus no reversible error where one portion of 
jury instuctions appeared to shift burden of proof to defendant but did not amount 
to constitutional infirmity when considered in context).

2016. 414 U.S. at 143, 144 & n.4, 145-46; see Negron v. Henderson, 496 F.2d 
858, 860 (2d Cir. 1974) (erroneous jury instruction did not justify federal interven
tion); Grech v. Wainwright, 492 F.2d 747, 748 (5th Cir. 1974) (state court failure 
to instruct on lesser included offense not federal constitutional question).

2017. 414 U.S. at 146-47. The Court stated that the proper question was 
whether the tainted instruction, by itself, so infected the entire trial that the resulting 
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reliance on this “context of the overall charge” test, however, is not 
suited to a determination of whether an error is of constitutional 
magnitude. Rather, this test is more appropriately applied to de
termine whether the error is harmless or prejudicial.2018

conviction violated due process. Id. at 147; see United States v. Isaacs, 493 F.2d 
1124, 1163-64 (7th Cir.) (per curiam), cert, denied, 417 U.S. 976 (1974) (instruc
tion that every witness sworn to the truth did not constitute denial of due process 
when viewed in the context of the overall charge).

2018. The case cited by the Court does not support its use of the test to determine 
the constitutional dimension of the error. See 414 U.S. at 146-47; Boyd v. United 
States, 271 U.S. 104, 107 (1926). The test invoked by the majority seems similar 
to the fundamental due process test applied by the Court in Chambers v. Mississippi. 
See 410 U.S. 284, 302-03 (1972) (ritualistic application of state hearsay and voucher 
rules effected denial of fundamental right to present meaningful defense). The 
majority did not reach the question of harmless error; the dissent concluded that 
the charge violated the reasonable doubt standard of In re Winship and thus the 
error was not harmless beyond a reasonable doubt. 414 U.S. at 152-55; see In re 
Winship, 397 U.S. 358 (1970).

2019. 28 U.S.C. § 2254(d)(4) (1970); see United States ex rel. Walker v. 
Henderson, 492 F.2d 1311, 1316-17 (2d Cir.), cert, denied, 417 U.S. 972 (1974). 
Allegations of double jeopardy are jurisdictional issues cognizable in habeas corpus. 
See, e.g., Betts v. County Court, 496 F.2d 1156, 1156-57 (7th Cir. 1974) (per 
curiam); Jones v. Breed, 497 F.2d 1160, 1163 (9th Cir. 1974), cert, granted, 43 
U.S.L.W. 3239 (U.S. Oct. 22, 1974) (No. 73-1995); Fain v. Duff, 488 F.2d 218, 
224 ( 5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 (U.S. May 25, 1974) 
(No. 73-1768); Whitfield v. Warden, 486 F.2d 1118, 1123-24 (4th Cir. 1973); United 
States ex rel. Russo v. Superior Court, 483 F.2d 7, 17 (3d Cir.), cert, denied, 414 
U.S. 1023 (1973).

2020. 478 F.2d 684 (8th Cir. 1973).
2021. Id. at 689.
2022. See Fay v. Noia, 372 U.S. 391, 438 (1963) (state remedies); United States 

v. West, 494 F.2d 1314, 1315 (2d Cir. 1974), citing Kaufman v. United States, 394 
U.S. 217, 227 n.8 (1969) (deliberate bypass of federal remedy); Williams v. United 
States, 488 F.2d 963, 964-65 (5th Cir. 1974) (remand to determine whether claims 
deliberately withheld). See also Developments in the Law—Federal Habeas Corpus, 
supra note 1951, at 1103-12.

2023. See, e.g., United States ex rel. Testamark v. Vincent, 496 F.2d 641, 643-44 
(2d Cir. 1974) (failure to use appointed counsel or to proceed pro se waived claim 
of ineffective assistance of counsel); United States ex rel. Allum v. Twomey, 484 
F.2d 740, 745 (7th Cir. 1973) (failure to object to witness’s testimony); Foy v. Bounds, 

Challenges to the jurisdiction of the convicting court also may be 
raised in habeas corpus review of state convictions.2019 In United 
States ex rel. Condon v. Erickson2020 the Eighth Circuit held that a 
state had no jurisdiction to try or convict an Indian for a rape that 
occurred within the boundaries of a reservation, even though the 
alleged crime occurred in a town settled by non-Indians.2021
Waiver and Bypass. A federal court may dismiss a habeas
corpus petition if a petitioner deliberately has bypassed available 
state and federal remedies.2022 The petitioner may be found to have 
waived the right to raise evidentiary or procedural issues if he failed 
to assert them through available procedures at the proper time.2023 In 
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Rivera v. Wainwright2024 the Fifth Circuit held that by failing to object 
at voir dire, a state petitioner waived the right to claim irregularity 
in the drawing, summoning, and impanelling of the jury.2025

481 F.2d 286, 288-89 (4th Cir. 1973) (waiver of objection to hearsay evidence at 
probation revocation hearing); United States ex rel. Parson v. Anderson, 481 F.2d 94, 
96 (3d Cir.), cert, denied, 414 U.S. 1072 (1973) (deliberate omission of insanity 
defense waived later claim of amnesia). But see Flores v. Estelle, 492 F.2d 711, 
713 (5th Cir. 1974) (no waiver found where objection to evidence would have 
been a useless formality). Habeas review also may be precluded if a petitioner 
fails to pursue diligently appellate and collateral remedies in appropriate state or 
federal courts. See, e.g., Mitchell v. Gray, 494 F.2d 684, 686 (6th Cir. 1974) 
(failure to pursue appeal with diligence foreclosed right to raise issue of prosecutorial 
comment on failure to testify); Raiford v. United States, 483 F.2d 445, 446 (9th Cir. 
1973) (right to appeal expressly waived at time of sentencing); Olds v. Neil, 482 
F.2d 301, 304-05 (6th Cir.), cert, denied, 414 U.S. 1113 (1973) (petitioner waived 
right to appeal by withdrawing motion for new trial).

2024. 488 F.2d 275 (5th Cir. 1974) (per curiam).
2025. Id. at 277. Since the applicable state rule of procedure was identical to 

the federal rule governing challenges to juries, the court found that the Supreme 
Court’s ruling in Davis v. United States foreclosed relief. Id.; see Davis v. United 
States, 411 U.S. 233 (1973) (absent a showing of good cause, failure of a federal 
defendant to attack grand jury composition by pretrial motion pursuant to Federal 
Rule of Criminal Procedure 12(b)(2) constitutes valid waiver); Fed. R. Crini. P. 12 
(b)(2); Fla. R. Crim. P. 3.300, in 33 Fla. Stat. Ann. (1968). The Fifth Circuit 
found that a contrary result would put a state petitioner in a better position than 
a federal prisoner seeking relief on identical grounds. See 488 F.2d at 277.

2026. See Brown v. United States, 480 F.2d 1036, 1038 (5th Cir. 1973) (dictum) 
(conscious and deliberate failure to allege error on appeal waives right to raise issue 
in motion to vacate sentence). Compare United States ex rel. Parson v. Anderson, 
481 F.2d 94, 96 (3d Cir.) (per curiam), cert, denied, 414 U.S. 1072 (1973) (deliber
ate omission of insanity defense waived later claim of amnesia) with Bruce v. Estelle, 
483 F.2d 1031, 1037 (5th Cir. 1973) (incompetent person cannot consciously and 
deliberately waive right to have court determine his competency to stand trial).

Waiver is defined as “an intentional relinquishment of a known right or privilege.” 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938). Generally, the waiver doctrine will 
not apply where a defense or claim was omitted because pertinent facts were 
unknown to the defendant at time of trial or appeal or because a controlling case 
was subsequently decided. See Reagor v. United States, 488 F.2d 515, 516 & n.6 
(5th Cir. 1973) (relevant facts unknown at time of trial and controlling case not 
decided); Mitchell v. United States, 482 F.2d 289, 292 (5th Cir. 1973) (controlling 
case not decided at time of sentencing hearing).

2027. 489 F.2d 174 (5th Cir. 1973) (en banc).
2028. Id. at 176-80; see United States ex rel. Allum v. Twomey, 484 F.2d 740, 

745 (7th Cir. 1973) (counsel’s tactical decision to bypass objection to evidence 
waived defendant’s right to claim constitutional error). The Winters court decided, 
in the alternative, that the petitioner’s guilty plea constituted a waiver of the right 
to raise the issue of grand jury composition. 489 F.2d at 180; see Reid v. Rose, 

The decision to waive or bypass must be made consciously and 
deliberately.2026 In Winters v. Cook2027 the Fifth Circuit concluded 
that the defense counsel’s full consideration of the possibility of raising 
constitutional objections to the racial composition of the grand jury 
and tactical decision to reject that course of action was a deliberate 
bypass and waiver that was binding on the defendant.2028 In Mont
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gomery v. Hopper2029 the same circuit applied a subjective test in 
ruling on the bypass issue and held that the simple failure to file an 
appeal would not, without more, support the inference that the pe
titioner made the decision not to appeal knowingly and understand- 
ingly in order to secure some advantage.2030

493 F.2d 1248 (6th Cir. 1974) (per curiam), citing Tollett v. Henderson, 411 U.S. 
258 (1973) (guilty plea waives right to assert antecedent constitutional claims).

The court stated that personal waiver by the defendant is required only where 
there is evidence of fraud, gross negligence, or incompetence of counsel or where 
an “inherently personal right of fundamental importance is involved.” 489 F.2d 
at 178; see Collier v. Estelle, 488 F.2d 929, 930-31 (5th Cir. 1974) (waiver of 
fundamental right to appeal requires intelligent participation of defendant); Gaxiola 
v. United States, 481 F.2d 383 (9th Cir. 1973) (bargained-for guilty plea waived 
right to assert fifth amendment defense where counsel performed competently).

2029. 488 F.2d 877 (5th Cir. 1973).
2030. Id. at 879. Deliberate bypass is a term of art and is not legally synonymous 

with knowingly and understandingly. Id. at 879-80; see Collier v. Estelle, 488 F.2d 
929, 932 (5th Cir. 1974) (waiver of right to appeal requires knowing and intelligent 
participation). Waiver necessarily implies adoption of a course of action inconsistent 
with other available actions. Brown v. United States, 480 F.2d 1036, 1038 (5th 
Cir. 1973); see United States ex rel. Allum v. Twomey, 484 F.2d 740, 745-46 (7th 
Cir. 1973) (purposeful failure to object was trial tactic beneficial to petitioner); 
Mitchell v. United States, 482 F.2d 289, 292 (5th Cir. 1973) (waiver not enforced 
since no tactical reason for not challenging prior convictions).

2031. See United States ex rel. Russo v. Superior Court, 483 F.2d 7, 17 (3d Cir.), 
cert, denied, 414 U.S. 1023 (1973). But cf. Olds v. Neil, 482 F.2d 301, 304-05 
(6th Cir.), cert, denied, 414 U.S. 1113 (1973) (right to appeal waived even though 
appeal not taken for fear of possible death penalty on retrial).

2032. 483 F.2d 7 (3d Cir.), cert, denied, 414 U.S. 1023 (1973).
2033. Id. at 11, 17. The court did not consider the petitioner’s earlier motion 

for mistrial to be a waiver of objection to the trial court’s ultimate declaration of a 
mistrial. The petitioner had based his earlier motion on the ground that the jury 
was hopelessly deadlocked and probably changed his position when there were 
signs that the jury was close to a verdict. Moreover, the trial court ordered the mis
trial on the ground that the jury was exhausted. Id. at 17. But cf. United States 
v. Goldstein, 479 F.2d 1061, 1065-68 (2d Cir.), cert, denied, 414 U.S. 873 (1973) 
(petitioner’s consent to declaration of mistrial implied where he earlier moved for 
mistrial and nothing indicated a change in his position; right to claim double 
jeopardy in second prosecution thereby waived).

2034. Tollett v. Henderson, 411 U.S. 258, 267 (1973); see Hart v. Coiner, 483 
F.2d 136, 138-39 n.2 (4th Cir. 1973), cert, denied, 415 U.S. 938 (1974) (guilty 
plea following valid plea bargain insulated bargain from collateral attack based on 

Waiver generally will not be found if a timely objection would have 
been unduly prejudicial to the petitioner’s defense.2031 The Third 
Circuit in United States ex rel. Russo v. Superior Court2032 held that 
the failure to object to a declaration of mistrial entered without ad
vance notice had not waived the petitioner’s right to raise the consti
tutionality of retrial in a habeas corpus proceeding because objection 
in front of a jury might have been prejudicial.2033

Once a defendant pleads guilty, he cannot raise independent consti
tutional claims in a federal habeas corpus proceeding if the constitu
tional claims antedate the guilty plea.2034 The only recourse for a 
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defendant after he pleads guilty is a motion to vacate the guilty plea 
on the ground that it was not made voluntarily or intelligently.2035 
However, the dissenting judge in Mann v. Smith20™ argued that the 
guilty plea waiver doctrine should not have been applied because the 
applicable state law permitted the defendant to appeal from an adverse 
ruling on a fourth amendment claim even after pleading guilty.2037

alleged denial of effective assistance of counsel); Gaxiola v. United States, 481 
F.2d 383, 384 (9th Cir. 1973) (privilege against self-incrimination waived by guilty 
plea).

2035. Tollett v. Henderson, 411 U.S. 258, 265-67 (1967); see Burchett v. Cardwell, 
493 F.2d 492, 494 (9th Cir. 1974), cert, denied, 43 U.S.L.W. 3212 (U.S. Oct. 15, 
1974) (guilty plea voluntarily made with assistance of effective counsel); United 
States ex rel. Leeson v. Damon, 496 F.2d 718, 721-22 (2d Cir. 1974) (plea entered 
in ignorance of maximum sentence held invalid); Lebron-Rosario v. United States, 
493 F.2d 318, 319-20 (1st Cir. 1974) (guilty plea entered in anticipation of prosecu
tion’s use of a statutory presumption later held invalid; court found plea voluntary); 
Marshall v. Perini, 480 F.2d 926 (6th Cir. 1973) (No. 72-1939, at 3) (unpublished 
opinion) (per curiam) (guilty plea induced by favorable sentencing held not in
telligent); cf. Daigle v. Warner, 490 F.2d 358, 365-66 (9th Cir. 1974) (Government 
bore burden of showing denial of counsel at summary court-martial not prejudicial 
to petitioners who pled not guilty; burden shifted to those who pled guilty to show 
prejudice).

2036. 488 F.2d 245 (9th Cir. 1973), cert, denied, 415 U.S. 932 (1974).
2037. Id. at 247 (Enright, J., dissenting); see United States ex rel. Rogers v. 

Warden, 381 F.2d 209, 214 (2d Cir. 1967). Judge Enright followed the Second 
Circuit’s reasoning in Rogers, which led the Second Circuit to construe a New 
York statute similar to the one in question in Mann as permitting a petitioner to 
raise fourth amendment issues in a federal habeas corpus proceeding despite entry 
of a guilty plea. 488 F.2d at 248-49; see Cal. Penal Code § 1538.5(m) (West 
Supp. 1973); N.Y. Code Crim. P. § 813-e (McKinney Supp. 1969). Judge Enright 
also relied in part on McMann v. Richardson, in which the Supreme Court held 
that “unless the applicable law otherwise provides, a guilty plea is a waiver of the 
right to contest admissibility of any evidence which might have been introduced at 
trial.” 488 F.2d at 248; see McMann v. Richardson, 397 U.S. 759, 766 (1970) 
(emphasis added), citing N.Y. Code Crim. P. § 813-c (McKinney Supp. 1969).

2038. 417 U.S. 21 (1974).
2039. Id. at 31.
2040. Id. at 29-31. The Court held that the felony indictment denied the petitioner 

due process of law because a person convicted of a misdemeanor in North Carolina 
is entitled by state law to seek a new trial without apprehension that the state will 
retaliate by substituting a more serious charge for the original one. Id. at 30-31.

An issue of jurisdiction may never be waived. In Blackledge v. 
Perry,2038 which arose because a state raised a misdemeanor charge to 
a felony after the petitioner had exercised his right to a new trial on 
the misdemeanor conviction, the Supreme Court held that the peti
tioner’s guilty plea to the felony charge did not waive the right to 
raise the unconstitutionality of the state’s filing of the felony charge 
in a federal habeas corpus proceeding.2039 The Court reasoned that 
the state possessed no legal power to bring the petitioner into court 
on the felony charge.2040
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Right to Legal Assistance. Because habeas corpus is a civil
action, there is no absolute right to appointed counsel for petitioners 
seeking federal habeas corpus relief in forma pauperis.2041 Courts, 
however, are solicitous of the right of pro se habeas petitioners to the 
fairest possible hearing on the nature and substance of their claims.2042 
The Fifth Circuit in Haggard v. Alabama2043 concluded that the peti
tioner’s ‘unintelligible and incoherent” contentions gave some indica
tion that the petitioner might be entitled to the relief sought, re
manded the case to give the petitioner an opportunity to present his 
grievances thoroughly, and directed the district court to appoint 
counsel to assist in the preparation of an amended pleading.2044

2041. United States v. Masters, 484 F.2d 1251, 1253 (10th Cir. 1973); accord, 
Plaskett v. Page, 439 F.2d 770, 771 (10th Cir. 1971). Appointment of counsel in 
habeas corpus is an exercise of discretionary power vested in the district court. United 
States v. Masters, supra; see 28 U.S.C. § 1915(d) (1970). A petitioner in forma 
pauperis must convince the court that there is sufficient merit to his claim to warrant 
appointment of counsel to assist in the presentation of the habeas petition. United 
States v. Masters, supra.

2042. See Haggard v. Alabama, 494 F.2d 1187, 1189 (5th Cir. 1974) (per curiam).
2043. 494 F.2d 1187 (5th Cir. 1974) (per curiam).
2044. See id. at 1189.
2045. See Johnson v. Avery, 393 U.S. 483, 490 (1969) (state must provide some 

reasonable means of assistance to prisoners preparing petitions for habeas relief); 
Knell v. Bensinger, 489 F.2d 1014, 1017 (7th Cir. 1973) (per curiam) (Constitution 
requires only that prisoners have reasonable access to the courts); Noorlander v. 
Ciccone, 489 F.2d 642, 649-50 ( 8th Cir. 1973) (Johnson v. Avery applied to federal 
government).

2046. 489 F.2d 642 (8th Cir. 1973).
2047. Id. at 650; see Kirby v. Ciccone, 491 F.2d 1310, 1312-13 (8th Cir. 1974) 

(claim alleging inadequate law library dismissed where adequate public defender 
program available); Gilmore v. Lynch, 319 F. Supp. 105 (N.D. Cal. 1970) (three- 
judge court) (per curiam), aff’d sub nom. Younger v. Gilmore, 404 U.S. 15 (1971) 
(per curiam) (restrictions on access to legal materials denied prisoner’s equal access 
to courts where no other suitable legal assistance available). The court in Noorlander 
noted that the adequacy of alternative means of assistance must be proved by the 
Government and is to be evaluated on the basis of whether the correction facility is 
reasonably meeting the need for legal assistance in civil rights actions as well as in 
habeas corpus suits. 489 F.2d at 650-51, citing McDonnell v. Wolff, 483 F.2d 
1059, 1065 (8th Cir. 1973), revd on other grounds, 418 U.S. 539 (1974).

2048. 489 F.2d 707 (9th Cir. 1973) (per curiam).

While the right to counsel is not absolute, the Government does 
have a duty to afford a prisoner some opportunity for equal access to 
the courts and to provide reasonable assistance to a petitioner seeking 
habeas corpus relief.2045 2046 In considering this duty in Noorlander v. 
Ciccone2040 the Eighth Circuit held that the Government need not 
provide an adequate law library at the institution in which a petitioner 
is confined if an effective public defender program or other suitable 
alternative is available.2047 The Ninth Circuit in Willis v. United 
States2048 reversed the district court’s denial of a motion to vacate 
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sentence because the petitioner’s appointed counsel had failed to re
present him fully2049 and because the district court had failed to ensure 
effective representation.2050 Holding that counsel, once appointed in 
a proceeding to vacate sentence, assumes the duty to offer full and 
effective representation, the court remanded with instructions to vacate 
the judgment and to appoint new counsel who would present the 
petitioner’s claims vigorously.2051

2049. Id. at 708. The petitioner had alleged that appointed counsel was not 
properly advancing his claims and had asked the district court for assistance. Counsel 
had requested permission to withdraw and submitted a supporting affidavit stating 
that he considered the petitioner’s claim to be without merit. The court of appeals 
noted that counsel’s duty is not to advise the court on the validity of the petitioner’s 
motion but rather to present the petitioner’s claim as favorably as possible. Id.; see 
Harders v. California, 373 F.2d 839, 842-43 (9th Cir. 1967) (petitioner denied 
effective representation where appointed counsel withdrew and made statements 
damaging to petitioner’s case).

2050. 489 F.2d at 708. The district court’s failure to take any action either on 
the petitioner’s request for assistance or on his counsel’s request for leave to with
draw was improper. Id.

2051. Id.
2052. See, e.g., Dalli v. United States, 491 F.2d 758, 760 (2d Cir. 1974) (within 

judge’s discretion to deny section 2255 motion where supporting affidavit insufficient); 
O’Neil v. United States, 486 F.2d 1034, 1036 (2d Cir. 1973) (no hearing required 
where no evidentiary facts are alleged to support claim of mental incompetence); 
Bruce v. Estelle, 483 F.2d 1031, 1037 n.16 (5th Cir. 1973) (petitioner must set 
forth sufficient facts in his petition from which a court can properly determine need 
for a hearing). See generally Developments in the Law—Federal Habeas Corpus, supra 
note 1951, at 1113-54.

2053. Townsend v. Sain, 372 U.S. 293, 312-14 (1963); see, e.g., Clark v. Hopper, 
491 F.2d 1389 (5th Cir. 1974) (per curiam) (no further hearing required where 
state hearing full and fair); Lowe v. Alabama, 487 F.2d 337, 338 (5th Cir. 1973) (per 
curiam) (case remanded where district court neither held evidentiary hearing nor 
reviewed trial record); Fuller v. Wainwright, 486 F.2d 1050, 1051 (5th Cir. 1973) 
(per curiam) (trial record or evidentiary hearing required to determine petitioner’s 
claims); Glover v. Estelle, 485 F.2d 250 (5th Cir. 1973) (per curiam) (case re
manded where district court neither held evidentiary hearing nor reviewed trial 
record); Collier v. Wingo, 477 F.2d 972, 973 (6th Cir. 1973) (per curiam) 
(evidentiary hearing required if state court did not reliably find relevant facts at 
trial or collateral proceeding).

Evidentiary Hearing. To invoke the power of the federal
courts to conduct an independent evidentiary hearing, a habeas or 
section 2255 petitioner must allege facts that warrant relief.2052 If the 
petitioner is a state prisoner, the federal court must hold such a hear
ing unless the court determines that the state court conducted full and 
fair hearings and found facts upon which the issues raised in the 
habeas petition can be resolved.2053 The federal court must review a 
record of state court proceedings in order to determine the fairness of 
the state court hearing and the sufficiency of the state’s findings of 
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fact.2054 In Elliott v. Alabama,2055 for example, the Fifth Circuit held 
that the record before the district court was not sufficient to support 
either the finding that the petitioner had been afforded a full and fair 
state post-conviction hearing or the determination that the state court 
correctly upheld the petitioner’s guilty plea as voluntary and intelli
gent.2056

2054. The record may include the trial and pretrial transcripts, appellate opinions, 
and records of state appellate and collateral proceedings. See, e.g., Brown v. Jones, 
489 F.2d 1040 (5th Cir. 1974) (per curiam) (denial of relief improper where 
based solely on state appellate opinion without consideration of trial transcript 
or record of appellate proceedings); Souza v. Howard, 488 F.2d 462, 468-69 (1st 
Cir. 1973), cert, denied, 417 U.S. 933 (1974) (record of trial and state supreme 
court hearing provided adequate basis for denial of writ); McChesney v. Henderson, 
482 F.2d 1101, 1111 (5th Cir. 1973), cert, denied, 414 U.S. 1146 (1974) (district 
court should have considered record of state habeas corpus proceeding in addition 
to transcript of plea-taking session). A state court’s findings of fact are presumed 
to be correct if the record discloses procedural fairness and sufficient evidence to 
support the findings. Iverson v. North Dakota, 480 F.2d 414, 426 (8th Cir.), 
cert, denied, 414 U.S. 1044 (1973).

2055. 493 F.2d 1348 (5th Cir. 1974) (per curiam).
2056. See id. at 1349. The district court had based its decision solely upon the 

transcript of the state post-conviction coram nobis hearing, which contained testimony 
only by the petitioner. The court did not consider the transcript of the proceedings 
at which the guilty plea was entered. Id.

2057. 28 U.S.C. § 2255 (1970); see, e.g., Leano v. United States, 494 F.2d 361, 
362-63 (9th Cir. 1974) (hearing necessary where files and records do not show 
conclusively that petitioner not entitled to relief); United States v. Valenciano, 495 
F.2d 585, 587 (3d Cir. 1974) (allegations directed to evidentiary matters not in 
files and records require hearing); Dalli v. United States, 491 F.2d 758, 762 (2d Cir. 
1974) (motion, files, and records showed petitioner not entitled to relief).

2058. 487 F.2d 307 (2d Cir. 1973) (per curiam).
2059. Id. at 308.
2060. See United States ex rel. McNair v. New Jersey, 492 F.2d 1307, 1308 (3d 

Cir. 1974); Bridwell v. Ciccone, 490 F.2d 310, 313 (8th Cir. 1973); § 101, 28 U.S.C. 
§ 636(b) (1970).

2061. 418 U.S. 461 (1974).

A federal district court may deny a hearing on a section 2255 motion 
to vacate the sentence of a federal prisoner only if the motion and the 
files and records of the case conclusively show that the prisoner is not 
entitled to relief.2057 The Second Circuit in Taylor v. United States2058 
held that a section 2255 petitioner, whose motion was accompanied 
by a prosecution witness’s affidavit that detailed improper offers in 
exchange for testimony, was entitled to an evidentiary hearing because 
the government’s reply affidavit denying impropriety was not within 
the files and records of the case.2059

Pursuant to the Federal Magistrates Act of 1968, many federal district 
courts have established local rules authorizing United States magis
trates to assist in the administration of habeas corpus proceedings.2060 2061 
In Wingo v. Wedding2001 the Supreme Court held that this assistance 
may not include presiding over evidentiary hearings at which oral 
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testimony is presented.2062 Writing for the majority, Justice Brennan 
observed that section 2243 of title 28 of the United States Code requires 
the district judge to conduct the evidentiary hearings personally2063 
and that the text and legislative history of the Federal Magistrates Act 
make clear that Congress did not intend to change this requirement.2064 
The Court stated that the invalidity of a local rule allowing magistrates 
to hold evidentiary hearings was not cured by the requirement that a 
recording be made of each proceeding and played for the district judge 
at the request of either party.2065 This procedure did not afford a 
petitioner the evidentiary hearing to which he was entitled because 
the judge’s appraisal of the truth of the petitioner’s testimony could 
not include an evaluation of the petitioner’s demeanor.2066

2062. Id. at 472-73.
2063. Id. at 468 & n.5; see 28 U.S.C. § 2243 (1970). Section 2243 provides 

that the district judge shall hear and determine the facts and dispose of the matter 
as law and justice require. Id.

2064. 418 U.S. at 470-72. The court reviewed the legislative history of the 
Federal Magistrates Act and found that Congress had made a deliberate choice 
to preclude district courts from assigning to magistrates the responsibility for 
holding evidentiary hearings. Id. In fact, section 636(b)(3) of title 28 of the 
United States Code authorizes magistrates only to review petitions and to submit 

should be a hearing.” Id. at 470 (emphasis in original); see Federal Magistrates 
Act of 1968, § 101, 28 U.S.C. § 636(b)(3) (1970).

2065. 418 U.S. 473-74. The local rule required electronic recording of testimony 
for later use as part of the record of the hearing. Id.

2066. See id. at 474.
2067. Johnston v. Marsh, 227 F.2d 528, 531 (3d Cir. 1955) (power inherent 

in habeas court); Supreme Court Rule 49(2); Fed. R. App. P. 23(b)(c). Release 
may be conditioned, however, upon execution of a bond of personal recognizance or 
upon provision of other sureties or securities. See Johnston v. Marsh, supra at 529 (re
lease on bail); Supreme Court Rule 49(2); Fed. R. App. P. 23(b). Enlargement 
during consideration of the petition will be allowed only in exceptional circumstances 
if the petitioner has been convicted, since the presumption of innocence no longer 
obtains. Glynn v. Donnelly, 470 F.2d 95, 97-98 (1st Cir. 1972).

2068. See LaFrance v. Bohlinger, 487 F.2d 506, 507 (1st Cir. 1973), petition 
for cert, filed, 43 U.S.L.W. 3181 (U.S. Sept. 26, 1974) (No. 74-352); Orito v. 
Powers, 479 F.2d 435, 437 (7th Cir. 1973). Where a habeas writ is granted by 
the district court, there is a strong presumption that the petitioner should not remain 
in state custody. United States ex rel. Thomas v. New Jersey, 472 F.2d 735, 743 
(3d Cir.), cert, denied, 414 U.S. 878 (1973). Timing of release through enlarge
ment and of issuance of the habeas writ generally is left to the discretion of the 
district court. LaFrance v. Bohlinger, supra at 507.

Enlargement. Through the interlocutory remedy of enlarge
ment, a federal court can order the release of a prisoner pending dis
position of his habeas petition.2067 A district court that has granted a 
habeas writ also may order release of the petitioner while the state’s 
appeal contesting the issuance of the habeas writ is pending,2068 al
though both the district court and the court of appeals can stay enlarge
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ment of a successful habeas petitioner while the state’s appeal is pend
ing.2069 In LaFrance v. Bohlinger2070 the First Circuit this term en
couraged its district court’s to grant more state requests for brief stays 
of enlargement to allow the state’s attorney to present before the 
appellate court requests for permanent stays pending appeal.2071 The 
court suggested that principles of comity weigh in favor of granting 
a temporary stay if the case involves a difficult constitutional issue 
that has been reviewed by the state supreme tribunal.2072

2069. See LaFrance v. Bohlinger, 487 F.2d 506, 507 (1st Cir. 1973), petition 
for cert, filed, 43 U.S.L.W. 3181 (U.S. Sept. 26, 1974) (No. 74-352) (brief stay 
order by appellate court to allow court to familiarize itself with case to determine 
if a stay pending disposition on the merits was warranted). District courts should 
not grant even brief stays of enlargement when appeals by the Government are 
frivolous or justice requires that no further delay take place. Id. at 508.

2070. 487 F.2d 506 (1st Cir. 1973), petition for cert, filed, 43 U.S.L.W. 3181 
(U.S. Sept. 26, 1974) (No. 74-352).

2071. See id. at 507-08.
2072. Id. at 508 (petitioner released pending habeas appeal on personal recog

nizance bond). The LaFrance court also recommended that the district court 
satisfy itself that the released state prisoner will remain available and subject to the 
jurisdiction of the court while the appeal is pending. Id. If bond is not required, 
the appellate court, which invariably will be faced with a motion to stay, would 
benefit from a written opinion by the district court stating the reasons for granting 
enlargement without bond. Id. See also Van Blaricom v. Forscht, 490 F.2d 461, 
462 (5th Cir. 1974) (per curiam) (en banc) (consequences of petitioner violating 
the terms of enlargement).

2073. 28 U.S.C. §§ 2253, 2255 (1970). See generally Circuits 'Note-. 1972-1973 
Term 686-88.

2074. 28 U.S.C. § 2253 (1970); Fed. R. App. P. 22(b). Application for the 
certificate should be made first to the district court and then to the appellate court 
if the certificate is denied by the district court. Id.

2075. See Glynn v. Donnelly, 485 F.2d 692, 693-94 (1st Cir. 1973), cert, denied, 
416 U.S. 957 (1974) (certificate denied where holding of district court that petition 
was frivolous was not clearly erroneous). Similarly, a clearly frivolous appeal from 
a denial of a section 2255 motion will be dismissed summarily. See, e.g., McGee v. 
United States Dist. Court, 489 F.2d 703, 704 ( 5th Cir. 1973) (per curiam) (denial 
of appeal on issue not raised in district court); McFadden v. United States, 489 F.2d 
283, 283-84 (8th Cir. 1973) (per curiam) (refusal to hear claim appealed and 
denied previously); Vincent v. United States, 488 F.2d 1109, 1110 (8th Cir. 1973) 
(per curiam) (denial of section 2255 appeal in light of unsuccessful previous ap
peal of 2255 petition on same ground).

2076. See Peters v. Kiff, 491 F.2d 967, 968 (5th Cir. 1974) (per curiam) (ruling 
of the court on a motion for continuance of habeas corpus hearing may be disturbed 
only for abuse of discretion).

Appeal. Appeal may be taken from a federal district court’s
final disposition of a section 2255 motion or of a state or federal 
prisoner’s habeas corpus petition.2073 A state petitioner’s appeal may 
proceed only if he obtains a certificate of probable cause from either 
a district court or circuit judge.2074 The certificate may be denied if 
the appeal is found to be frivolous.2075 Appellate courts will not over
rule district court decisions on discretionary matters unless the lower 
court abused its discretion.2076 Lower court findings of fact generally 
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will be set aside only if clearly erroneous.2077 However, in some 
circumstances, appellate courts will make an independent evaluation 
of the original record. In Wansley v. Slayton,2078 where the petitioner’s 
allegation that prejudicial pretrial publicity had resulted in the denial 
of a fair trial2079 was found to present an issue of mixed law and 
fact,2080 the Fourth Circuit held that the appellate court had the duty 
to evaluate independently the voir dire testimony of impanelled jurors 
to determine the impact of alleged prejudicial publicity.2081

2077. Courts at least tacitly have applied rule 52(a) of the Federal Rules of Civil 
Procedure to habeas actions. See Fed. R. Civ. P. 52(a); e.g., United States ex rel. Tobe 
v. Bensinger, 492 F.2d 232, 239 (7th Cir. 1974); Washington v. Cardwell, 491 
F.2d 1259 (9th Cir. 1974) (per curiam); Wansley v. Slayton, 487 F.2d 90, 98 (4th 
Cir. 1973), cert, denied, 416 U.S. 994 (1974); Holloway v. Wolff, 482 F.2d 110, 
114 (8th Cir. 1973).

2078. 487 F.2d 90 (4th Cir. 1973), cert, denied, 416 U.S. 994 (1974).
2079. Id. at 92.
2080. Id. at 98; see United States ex rel. Russo v. Superior Court, 483 F.2d 7, 

15 (3d. Cir.), cert, denied, 414 U.S. 1023 (1973), citing Townsend v. Sain, 372 
U.S. 293, 309 n.6 (1963) and United States ex rel. Thomas v. New Jersey, 472 
F.2d 735, 737, 738 (3d Cir.) cert, denied, 414 U.S. 878 (1973) (appellate court 
freely can review an issue of mixed law and fact).

2081. 487 F.2d at 98.
2082. 411 U.S. 475 (1973).
2083. 42 U.S.C. § 1983 (1970).
2084. 411 U.S. at 499. Section 1983 is available only to prisoners confined in 

state institutions. Federal prisoners must rely on actions for mandamus or habeas 
corpus or actions authorized by the Federal Tort Claims Act. See Brown v. United 
States, 486 F.2d 284, 286-88 (8th Cir. 1973) (Federal Tort Claims Act); Soyka 
v. Alldredge, 481 F.2d 303, 303-04 (3d Cir. 1973) (habeas corpus); Waddell v. 
Alldredge, 480 F.2d 1078 (3d Cir. 1973) (per curiam) (mandamus); Federal Tort 
Claims Act, 28 U.S.C. §§ 2671-2680 (1970); 28 U.S.C. §§ 2241-2255 (1970) 
(habeas corpus).

2085. 411 U.S. at 500; see 28 U.S.C. §§ 2254-55 (1970).
2086. 488 F.2d 1215 (8th Cir. 1973).

Prisoners’ Rights

prisoners’ suits under the civil rights act

In Preiser v. Rodríguez2082 2083 the Supreme Court reaffirmed the avail
ability of remedies under section 1983 of title 42 of the United States 
Code2088 to state prisoners challenging the conditions of their confine
ment,2084 but held that the only federal remedy available to a prisoner 
contesting the “fact or duration” of confinement was habeas corpus.2085 
The distinction between contesting the fact or duration of custody and 
contesting conditions of confinement frequently is difficult to discern. 
In Hartman v. Scott2086 the Eighth Circuit deemed the apprehension 
of an escapee in another state and his interstate return to confinement 
a “condition of confinement” and held that Preiser authorized the 
grant of declaratory relief and an injunction against the involuntary 
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transfer.2087 Courts this term also held that Preiser does not bar section 
1983 challenges to procedures by which good time credits are revoked 
or denied, even though the revocation or denial might have been 
viewed as an extension of the duration of custody.2088

2087. Id. at 1222-23. The inmate, who had been civilly confined in Minnesota 
as mentally ill and dangerous, had escaped to another state. His capture and 
return were authorized by a Minnesota court under the Interstate Compact on Mental 
Health. Id. at 1217-18; see Minn. Stat. Ann. § 245.51 (1971).

2088. See Clutchette v. Procunier, — F.2d —, — (9th Cir. Apr. 25, 1974) (No. 
71-2357, at 2-5) (section 1983 claim proper because no direct causal link found 
between disciplinary action and time spent in prison); McDonnell v. Wolff, 483 
F.2d 1059, 1063-64 ( 8th Cir. 1973), revd on other grounds, 418 U.S. 539 (1974) 
(court must determine necessary procedures and may grant declaratory and injunctive 
relief if procedures not followed); cf. United States ex rel. Miller v. Twomey, 479 
F.2d 701, 703-04 (7th Cir. 1973) (pleading filed under section 1983 may be read 
as claim for habeas corpus relief). The Supreme Court has affirmed the view that 
Preiser does not bar section 1983 challenges to revocations of good time credits. 
See Wolff v. McDonnell, 418 U.S. 539, 553-54, 94 S. Ct. 2963, 2973-74 (1974). The 
Court had acknowledged in Preiser that an inmate might pursue a section 1983 claim 
in the federal courts and habeas corpus remedies in the state courts simultaneously. 
Preiser v. Rodriguez, 411 U.S. 475, 499 n.14 (1973).

2089. See Procunier v. Martinez, 416 U.S. 396, 404 (1974); Wheeler v. Procunier, 
— F.2d — (9th Cir. Jan. 14, 1974) (No. 72-1523, at 2-3); Gardner v. Joyce. 
482 F.2d 283, 285 (5th Cir.) (per curiam), cert, denied, 414 U.S. 1096 (1973). For 
example, the Eighth Circuit found the adoption of a regulation governing inmate 
hair length to be an act within the discretion of prison administrators. See Rinehart 
v. Brewer, 491 F.2d 705, 706 (8th Cir. 1974) (per curiam). The court found the 
regulation reasonable because it aided the prison administrators in the identification 
of inmates, the maintenance of security against contraband, and the maintainance of 
peaceful relations among inmates. Id.

2090. See Robinson v. Jordan, 494 F.2d 793, 795 (5th Cir. 1974) (per curiam) 
(gross misconduct aggravated by racial prejudice); Thomas v. Pate, 493 F.2d 151, 
157-58 (7th Cir. 1974), vacated and remanded, 43 U.S.L.W. 3206 (U.S. Oct. 15, 
1974) (intentional mistreatment); Dewell v. Lawson, 489 F.2d 877, 881-82 (10th 
Cir. 1974) (failure to procure urgently needed medical attention).

2091. See Bell v. Wolff, 496 F.2d 1252, 1254 (8th Cir. 1974). The plaintiff in 
Bell was a detainee who agreed to work while he awaited trial, even though the 
prison budget provided no funds for the payment of workers other than convicted 
inmates. The plaintiff’s only alternative was administrative segregation. The trial 
court found that the detainee’s agreement to work was not sufficiently voluntary to 
render the nonpayment of wages constitutional. Id. at 1254.

2092. See Palmigiano v. Mullen, 491 F.2d 978, 979 (1st Cir. 1974).

The preclusion of suits challenging the fact or duration of custody 
is not the only limitation placed on prisoners’ suits under the Civil 
Rights Act; a further barrier to such suits has been judicial reluctance 
to interfere in the complex problems of the internal administration of 
penal institutions.2089 Nevertheless, a wide variety of suits urging 
diverse constitutional claims have been heard. Courts have held that 
prisoners alleging inadequate medical treatment state a constitutional 
claim if they allege gross negligence or intentional mistreatment.2090 
Courts also have held that the denial of compensation for prison 
labor,2091 the misclassification as a maximum security prisoner,2092 an 
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increase in punishment because of the imposition of a detainer,2093 and 
a failure to provide a rehabilitation program for juveniles2094 give rise 
to claims cognizable under section 1983. When a prisoner alleges that 
rights guaranteed by specific constitutional provisions have been 
violated, he must be accorded a hearing on the allegation2095 and his 
rights must be protected.2096

2093. See Cooper v. Lockhart, 489 F.2d 308, 310 (8th Cir. 1973). See also 
note 1942 supra and accompanying text (punitive effects of detainer may serve as 
predicate for habeas corpus challenge).

2094. See Nelson v. Heyne, 491 F.2d 352, 358-60 (7th Cir.), cert, denied, 417 
U.S. 976 (1974) (juveniles have constitutional right to rehabilitative treatment). 
But cf. Green v. United States, 481 F.2d 1140, 1141-42 (D.C. Cir. 1973) (per curiam) 
(inmates have no constitutional right to rehabilitation through work release program).

2095. See Thomas v. Brierly, 481 F.2d 660, 661 (3d Cir. 1973) (per curiam) 
(visitor privileges allegedly denied because of race); cf. Holland v. Conners, 491 
F.2d 539, 541 (5th Cir. 1974) (per curiam). The inmate in Holland alleged that 
a false statement about homosexual activity had been coerced from him. Because 
the coerced statement was not to be used against the prisoner in a criminal proceeding, 
the inmate could not allege that his fifth amendment right against self-incrimination 
had been violated. Presumably, however, the coercion was a violation of due process. 
The statement might have impaired the inmate’s chances for parole. Id.

2096. See O’Brien v. Skinner, 414 U.S. 524, 529-31 (1974) (state law that prohibits
detainees and misdemeanants incarcerated in home county from registering and voting 
as absentee voters but permits those incarcerated in foreign county to register and 
vote violates equal protection); Thomas v. Pate, 493 F.2d 151, 155 (7th Cir. 1974), 
vacated and remanded, 43 U.S.L.W. 3206 (U.S. Oct. 15, 1974) (in light
of Wolff v. McDonnell) (prison that practices racial segregation has affirmative 
duty to dismantle its system); United States v. Wyandotte County, 480 F.2d 969, 
971 (10th Cir.) (per curiam), cert, denied, 414 U.S. 1068 (1973) (racial separation 
not justified by prison authorities’ personal speculations or vague disquietudes about 
racial disturbances). See also United States v. Savage, 482 F.2d 1371, 1372-73 (9th 
Cir. 1973), cert, denied, 415 U.S. 932 (1974) (photocopying mail of federal pretrial 
detainee violates fourth amendment; letters must be excluded as evidence). In 
Thomas the Seventh Circuit ruled that a showing of the existence of racial separation 
shifts the burden to prison officials to prove that the segregation is not attributable 
to their conduct. The officials must bear that burden because there is a high 
probability that racial separation in a prison is a product of intentional actions and 
because inmates cannot easily obtain evidence about the policies of prison officials. 
493 F.2d at 156.

2097. See United States ex rel. Miller v. Twomey, 479 F.2d 701, 719-21 (7th 
Cir. 1973). In his dissent, Chief Judge Swygert wrote that an injury incurred in a 
prison where officials recklessly allow or promote the continuance of a situation that 
threatens physical danger should be actionable under section 1983. Id. at 724-25 
(Swygert, C.J., dissenting).

Courts have found claims alleging that prison officials have failed to 
protect inmates from violence at the hands of other inmates partic
ularly troublesome, although arguments in defense of prison officials’ 
actions often have been persuasive. One court has found that the 
placement of inmates is a matter within the discretion of prison author
ities and that no constitutional claim arises unless a prisoner can show 
that the officials were utterly indifferent to the risk of violence.2097 A 
prisoner may have to show that a prison official knew or reasonably 
should have known that a particular assault would take place, a show
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ing difficult to make because prisons house many who have demon
strated a tendency toward violence.2098 In Woodhous v. Virginia,2099 
however, the Fourth Circuit held that an inmate has a right to expect 
protection and that confinement in a prison where violence and terror 
are prevalent may be contested.2100 The Eighth Circuit held as clearly 
erroneous the dismissal of a suit against the United States in which the 
inmate charged that federal agents had placed him in a county jail 
that they knew or reasonably should have known was unsafe.2101

2098. See Bracey v. Grenoble, 494 F.2d 566, 569-71 (3d Cir. 1974).
2099. 487 F.2d 889 (4th Cir. 1973) (per curiam).
2100. Id. at 890. The court stated that an injured prisoner should be granted 

relief when a court ascertains that a pervasive risk of harm to inmates from other 
prisoners existed and that officials did not exercise reasonable care to prevent prisoners 
from intentionally harming or from creating substantial risk of harm to others. Id.

2101. Brown v. United States, 486 F.2d 284, 288-89 (8th Cir. 1973). Recovery 
against the United States was sought under the Federal Tort Claims Act. Id. 
at 286; see Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (1970). The court 
upheld the dismissal of the claims against the local sheriff and jailer, even though 
these officials acknowledged the inadequacy of the jail, because the inmate failed 
to establish that these officials were negligent. The sheriff and jailer had both a 
statutory and contractual obligation to accept prisoners referred by the United States 
and had exercised all the care that reasonably could have been expected. 486 
F.2d at 287-88, 288 n.4.

2102. See, e.g., Bailey v. Crain, 496 F.2d 23 (8th Cir. 1974) (per curiam) (denial 
of medical treatment and placement in unhealthy maximum security cell); Meyers 
v. Alldredge, 492 F.2d 296, 302 n.17 (3d Cir. 1973) (segregation and revocation 
of good time credits); United States ex rel. Miller v. Twomey, 479 F.2d 701, 711-12, 
719-21 (7th Cir. 1973) (failure to segregate violent inmate).

2103. 481 F.2d 1028 (2d Cir. 1973).
2104. Id. at 1031-32.
2105. Id. at 1031. But see Nelson v. Heyne, 491 F.2d 352, 354-57 (7th Cir.), 

cert, denied, 417 U.S. 976 (1974) (administration of corporal punishment and tran
quilizers to juveniles held to be cruel and unusual punishment).

2106. 481 F.2d at 1032; see Rochin v. California, 342 U.S. 165, 172 (1952) 
(conduct that shocks the conscience is violative of due process).

2107. See Wheeler v. Procunier, — F.2d —, — (9th Cir. Jan. 14, 1974) (No. 
72-1523, at 1-2 nn.l, 4) (dirty, unheated cell and two meals per day not so base, 
inhumane, or barbaric as to shock and offend a court’s sensibilities or the eighth 
amendment); O’Brien v. Moriarty, 489 F.2d 941, 943-44 (1st Cir. 1974) (confinement 

The constitutional bases of section 1983 suits are not always clear. 
Inmates frequently rely on the eighth amendment proscription of cruel 
and unusual punishment,2102 but in Johnson v. Glick2103 the Second 
Circuit found that such a claim was incorrectly grounded.2104 The 
court stated that the amendment governs the conduct of legislatures 
and judges, not the conduct of prison officials.2105 The court, however, 
also held that brutal or inhumane treatment that shocks the conscience 
does violate a constitutional right because it deprives an inmate of 
liberty without due process of law.2106 Other courts, while not dis
missing eighth amendment claims, have relied on a similar standard of 
brutality to determine the viability of suits based on claims of in
humane prison conditions.2107
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Prisoners suing under section 1983 frequently seek damages from 
those not directly involved in the challenged conduct, often from the 
superior of the individual alleged to be responsible,2108 but encounter 
numerous obstacles. Courts have held the doctrine of respondeat 
superior inapplicable2109 and have required a showing of some personal 
responsibility, such as that stemming from an abuse of discretion or 
knowledge of the illegal conduct.2110 Further, the defense of official 
immunity may shield the official from liability.2111 In Dewell v. Law- 
son,2112 however, the Tenth Circuit held that a diabetic inmate stated 
a claim under section 1983 when he alleged that the police chief 
negligently had failed to establish procedures to identify and protect 
incarcerated diabetics and to supervise his subordinates.2113 The court 
rejected an unqualified application of the immunity doctrine to the 
police chief and stated that a court should grant official immunity only 
after considering a number of factors, including the scope of the 
official’s duties and the extent of the powers granted to him to carry 
out those duties.2114

in nine-by-six foot cell not inhumane or barbarous where prisoner is given sufficient 
heat, food, and bedding, one hour per day outside cell, and visitation privileges); 
cf. Haines v. Kerner, 492 F.2d 937, 942 (7th Cir. 1974) (per curiam) (solitary 
confinement not cruel and unusual punishment).

2108. See, e.g., Robinson v. Jordan, 494 F.2d 793 (5th Cir. 1974) (per curiam) 
(suit alleging medical mistreatment named sheriff as defendant); Haines v. Kerner, 
492 F.2d 937 (7th Cir. 1974) (per curiam) (suit alleging cruel and unusual 
punishment named former Governor of Illinois); Dewell v. Lawson, 489 F.2d 877 
(10th Cir. 1974) (suit alleging medical mistreatment named chief of police).

2109 See Johnson v. Glick, 481 F.2d 1028, 1034 (2d Cir. 1973) (suit against 
warden for beating by correction officer). But cf. Tuley v. Heyd, 482 F.2d 590, 
594 (5th Cir. 1973) (vicarious liability under section 1983 is controlled by state law).

2110. See Curtis v. Everette, 489 F.2d 516, 520-21 (3d Cir. 1973) (suit against 
superintendent of prison and Commissioner of Corrections for beating received when 
guard prevented inmate from defending himself).

2111. See, e.g., Guerrero v. Barlow, 494 F.2d 1190, 1191 (5th Cir. 1974) (per 
curiam) (prosecutor immune from damages for denying defendant access to police 
reports and for causing defendant to be imprisoned pending trial); Hill v. McClellan, 
490 F.2d 859, 860 (5th Cir. 1974) (trial judge immune from suit charging conspiracy 
to violate accused’s rights); John v. Hurt, 489 F.2d 786, 788 (7th Cir. 1973) (public 
defender immune from suit for incompetent representation); United States ex rel. 
Bailey v. Askew, 486 F.2d 134, 135 (5th Cir. 1973) (per curiam) (warden immune 
from suit for illegal incarceration when inmate held pursuant to valid court order).

2112. 489 F.2d 877 (10th Cir. 1974).
2113. Id. at 881. The inmate did not allege that the police chief had personal 

knowledge of the incarceration.
2114. Id. at 881-83. The court held, however, that the municipality enjoyed 

immunity from suit. Id. at 880-81. In Johnson v. Alldredge a warden was held 
immune from suit for his failure to discipline an officer alleged to have illegally 
destroyed an inmate’s legal materials. 488 F.2d 820, 826 (3d Cir. 1973). The 
Third Circuit concluded on the authority of Barr v. Mateo that official immunity 
cloaks those actions that have a judgmental element and that are within the outer 
perimeter of the official’s duties. Id. at 824; see 360 U.S. 564 (1959).
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As the Dewell court acknowledged, an official’s good faith may pro
tect him from liability for damages.2115 In Haines v. Kerner2116 the 
Seventh Circuit held that although the procedures used at disciplinary 
hearings denied an inmate due process, prison officials did not have to 
respond in damages because the procedures followed met the legal 
requirements as they were understood at the time.2117 In Gates v. 
Collier2118 the Fifth Circuit upheld an award of attorneys’ fees to 
inmates seeking injunctive relief where the state and prison officials 
were “unreasonably and obdurately obstinate” in their defense of 
patently unconstitutional conditions and practices at the prison.2119

2115. 489 F.2d at 883; see Fidtier v. Rundle, 497 F.2d 794, 800-01 (3d Cir. 1974) 
(good faith defense available); Bell v. Wolff, 496 F.2d 1252, 1254-55 (8th Cir. 
1974) (good faith of warden a defense against damages even though inmate’s right 
against involuntary servitude violated); Skinner v. Spellman, 480 F.2d 539, 540 
(4th Cir. 1973) (per curiam) (good faith reliance on standard operating procedures 
is defense against liability for damages).

2116. 492 F.2d 937 (7th Cir. 1974) (per curiam).
2117. Id. at 941. The court noted that under some circumstances, the implementa

tion of only the minimum procedural safeguards outlined by the courts might be so 
unjust that it would violate due process. Id.

2118. 489 F.2d 298 (5th Cir. 1973).
2119. Id. at 301. The court also concluded that sovereign immunity did not 

preclude an award of attorney’s fees. Id. at 302-03.
2120. See Morales v. Schmidt, 494 F.2d 85, 86 (7th Cir. 1974) (en banc); 

Johnson v. Glick, 481 F.2d 1028, 1035 (2d Cir. 1973) (Moore, J., dissenting).
2121. See Preiser v. Rodriguez, 411 U.S. 475, 499 n.14 (1973); Wilwording v. 

Swenson, 404 U.S. 249, 250-52 (1971).
2122. See Procunier v. Martinez, 416 U.S. 396, 404-07 (1974). The Court noted 

the suggestions that the use of prison administrative procedures, judicial abstention, 
and reliance on magistrates be increased in order to alleviate the pressure on the 
courts. Id. at 1807 n.9.

2123. See Fajeriak v. McGinnis, 493 F.2d 468, 470 (9th Cir. 1974); Holland v. 
Connors, 491 F.2d 539, 541 (5th Cir. 1974) (per curiam); Circuits Note: 1972-1973 
Term 701; of. Tuley v. Heyd, 482 F.2d 590, 594-95 (5th Cir. 1973) (dismissal 
should have been without prejudice so that inmate could amend complaint).

2124. See, e.g., Bailey v. Crain, 496 F.2d 23, 23-24 (8th Cir. 1974) (per curiam) 
(error to dismiss claim detailing mistreatment and harassment); O’Brien v. Moriarty, 
489 F.2d 941, 943 (1st Cir. 1974) (error to dismiss claim of prison mistreatment 
on the pleadings); Joseph v. Louisiana State Penitentiary, 482 F.2d 277, 278 (5th 
Cir. 1973) (per curiam) (claim of wrongful placement in solitary and of abuse 
should not be dismissed). Courts have attempted to fashion procedures that will 
enable them to determine at an early stage which pro se complaints merit hearing 

Courts have expressed apprehension about the growing volume of 
litigation emanating from prisons,2120 but Supreme Court decisions 
holding that an inmate need not seek redress in state courts for dep
rivations of constitutional rights2121 have compelled federal courts to 
accord prisoners a full opportunity to raise valid constitutional 
claims.2122 Courts of appeals have required trial courts to read pro se 
complaints liberally2123 and to refrain from dismissing a complaint 
unless it appears certain that the inmate can prove no set of facts that 
would support a claim for relief.2124 Several circuits this term reversed 
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dismissals based solely on pleadings or affidavits where the pleadings 
appeared to raise genuine issues of fact.2125 However, two courts up
held dismissals where the complaints contained only conclusory allega
tions unsupported by specific facts.2126 Furthermore, courts frequently 
have required federal prisoners to exhaust all available administrative 
remedies,2127 and the First Circuit has suggested that when a state 
prison provides review procedures, an inmate who has failed to use 
them should be less likely to prevail on a section 1983 claim.2128

or trial. For example, one judge personally inspected a jail before dismissing a 
complaint charging inhumane conditions; the dismissal was upheld. See Theriault 
v. United States, 481 F.2d 1193, 1194 (5th Cir.) (per curiam), cert, denied, 414 
U.S. 1114 (1973). Trial courts have been encouraged to make full use of pretrial 
discovery, summary judgment, and pretrial hearings. See Reed v. Jones, 483 F.2d 
77, 79 (5th Cir. 1973) (per curiam) (pretrial procedures should have been used 
to assure that no facts could sustain complaint); cf. Byrd v. Wolff, 490 F.2d 1277 
(8th Cir. 1974) (per curiam) (summary judgment correct when based on inspection 
of prison medical records). The Eighth Circuit has construed the statute authorizing 
the establishment of local court rules to permit the promulgation of rules authorizing 
magistrates to hold preliminary hearings, to make recommendations, and to resolve 
disputed factual issues, but the court must hold a hearing on any unresolved matters. 
Kirby v. Ciccone, 491 F.2d 1310, 1313 (8th Cir. 1974) (per curiam); Noorlander 
v. Ciccone, 489 F.2d 642, 643-49 (8th Cir. 1973); see 28 U.S.C. § 636(b) (1970).

2125. See, e.g., Bryant v. Hardy, 488 F.2d 72, 73 (4th Cir. 1973) (per curiam) 
(error to dismiss prior to receipt of government answer to inmate complaint); Clayton 
v. Wade, 487 F.2d 595 (5th Cir. 1973) (per curiam) (mere denial of inmate 
allegation by prison officials not sufficient to sustain dismissal); Jones v. Lockhart, 
484 F.2d 1192, 1193-94 (8th Cir. 1973) (per curiam) (error to dismiss prior to 
response by state); cf. Aulds v. Foster, 484 F.2d 945, 946 (5th Cir. 1973) (per 
curiam) (summary judgment erroneous where issue of fact created by affidavits).

2126. See Wheeler v. Procunier, — F.2d —, — (9th Cir. Jan. 14, 1974) (No. 
72-1523, at 3-4) (no facts to support allegations of discrimination and cruel and 
unusual punishment); Ellingburg v. King, 490 F.2d 1270, 1271 (8th Cir. 1974) 
(per curiam) (allegations of unfair conduct of prison officials insufficient to sustain 
complaint). One opinion provided an instructive tour through a thicket of dismissed 
complaints. See Thomas v. Pate, 493 F.2d 151, 159-60 (7th Cir. 1974), vacated 
and remanded, 43 U.S.L.W. 3206 (U.S. Oct. 15, 1974). See also Marshall v. 
Sielaff, 492 F.2d 917, 918-19 (3d Cir. 1973) (inmate complaint dismissed for failure 
to prosecute); Gardner v. Joyce, 482 F.2d 283, 285 (5th Cir.) (per curiam), cert, 
denied, 414 U.S. 1096 (1973) (inmates not entitled to directed verdict after jury trial).

2127. See, e.g., Thompson v. United States Federal Prison Indus., 492 F.2d 1082, 
1084 (5th Cir. 1974); Ross v. Henderson, 491 F.2d 116, 116-17 (5th Cir. 1974) (per 
curiam); Waddell v. Alldredge, 480 F.2d 1078, 1079-80 (3d Cir. 1973) (per curiam).

2128. See Palmigiano v. Mullen, 491 F.2d 978, 981 (1st Cir. 1974). Thus, the 
inmate who fails to pursue his administrative remedies may be precluded from bringing 
an action under section 1983. The inmate who seeks state judicial determination 
of issues central to his section 1983 claim may be similarly frustrated. In one 
instance, an inmate who had fully litigated a claim in a state court was held collaterally 
estopped from pursuing a federal remedy for the same injury. See Parker v. McKeithen, 
488 F.2d 553, 556-59 (5th Cir.), cert, denied, 43 U.S.L.W. 3209 (U.S. Oct. 10, 1974); 
cf. Brazell v. Adams, 493 F.2d 489, 490 (5th Cir. 1974) (plea of guilty to sale of 
heroin held to estop defendant from pursuing section 1983 suit alleging entrapment).

Numerous suits for injunctions were mooted by the transfer or release of inmates, 
the amendment of the challenged regulation or practice, or other occurrences. See, 
e.g.,- Nieves v. Oswald, 498 F.2d 802, 806 (2d Cir. 1974) (disciplinary hearings 
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DISCIPLINARY PROCEEDINGS

The Supreme Court’s decision in Morrissey v. Brewer,212* by setting 
out the minimum procedures required by due process at parole revoca
tion proceedings,2129 2130 sparked a re-examination of prison disciplinary 
proceedings, but the circuits have differed in their application of the 
due process requirements outlined in Morrissey to such proceedings.2131 
The Supreme Court resolved these differences in Wolff v. McDonnell2132 
by specifying the procedures minimally required at prison disciplinary 
proceedings for serious misconduct.2133 As in Morrissey, the Court held 
that due process requires written notice of all charges and a written 
statement of evidence relied on and the reasons for taking dis
ciplinary action.2134 While the inmate ordinarily should be allowed to 
call witnesses and to present documentary evidence, the prison author
ities retain the discretion to place appropriate limitations on the 
prisoner’s presentation of evidence in order to prevent reprisals or the 
undermining of prison authority.2135 Similarly, the authorities need 
not afford prisoners the opportunity to cross-examine witnesses testify

cancelled); Boyle v. Madigan, 492 F.2d 1180, 1182 (9th Cir. 1974) (plaintiffs 
released); Scott v. Jones, 492 F.2d 130, 130-31 (5th Cir. 1974) (per curiam) 
(inmate transferred); Geraci v. Treuchtlinger, 487 F.2d 590, 592 (2d Cir. 1973) 
(per curiam) (plaintiff released).

2129. 408 U.S. 471 (1972).
2130. Id. at 489. Under the due process requirements outlined in Morrissey, 

officials must provide written notice of the charge, disclosure of the evidence, oppor
tunity to appear and to present evidence and testimony, opportunity to confront and 
cross-examine witnesses unless the hearing officer finds good cause for not allowing 
confrontation, an impartial tribunal, and a written statement of the evidence relied 
on and reasons for revocation. Id.

2131. Wolff v. McDonnell, 418 U.S. 539, 572-73 n.20 (1974) (summary of circuit 
rulings on the procedures required in prison disciplinary proceedings); see Clutchette 
v. Procunier, 497 F.2d 809, 814-15 (9th Cir. 1974) (all Morrissey procedures plus 
right to counsel when prisoner appears for violations that may be punishable as 
criminal offenses); Palmigiano v. Baxter, 487 F.2d 1280 1285-92 (1st Cir. 1973), 
vacated and remanded, 94 S. Ct. 3200 (1974) (all Morrissey procedures plus use 
immunity and right to retained counsel); McDonnell v. Wolff, 483 F.2d 1059, 1062-63 
(8th Cir. 1973), revd in part, 418 U.S. 539 (1974) (all Morrissey procedures plus 
limited right to counsel); Braxton v. Carlson, 483 F.2d 933, 939-42 (3d Cir. 1973) 
(oral notice of charges and right to appear and give testimony); United States ex rel. 
Miller v. Twomey, 479 F.2d 701, 715-16 (7th Cir. 1973) (written notice, hearing in 
which accused may be heard, and impartial decision maker).

2132. 418 U.S. 539 (1974).
2133. Id. at 563-71. At stake in McDonnell was the loss of good time credits, but 

the Court indicated that the procedures would be equally applicable where other 
serious deprivations of liberty, such as solitary confinement, would result. Id. at 571-72 
n.19.

2134. Id. at 563-64.
2135. Id. at 568-69. Further, the Court did not require the disciplinary board 

to state its reasons for refusing to call a witness although the Court considered 
such a statement useful. Id. at 570.
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ing against them,2136 and counsel or a counsel-substitute might be 
required only when the complexity of the issues or the illiteracy of an 
inmate render it unlikely that he can properly defend himself.2137 The 
Court declared that these newly delineated procedural requirements 
need not be applied retroactively.2138

2136. Id. at 570. Justices Douglas and Marshall vigorously took issue with 
the Court’s failure to afford an inmate full procedural rights during the hearing. 
Id. at 593-601 (Douglas, J., dissenting); id. at 580-93 (Marshall, J., dissenting in 
part). Justices Douglas and Marshall thought it unlikely that in the absence of 
an obligation to permit cross-examination and the presentation of evidence, prison 
officials would use their discretion to do so. Without those rights an inmate would 
have to present his case only through his own testimony. Id. at 594 (Douglas, 
J., dissenting); id. at 581 (Marshall, J., dissenting in part). Justice Marshall 
acknowledged that in a small number of cases prison officials might need to 
protect the identity of an informant; In such cases, he would require that the 
authorities’ refusal to call the witness and the reasons for the refusal be given in 
writing. Id. at 582-83 (Marshall, J., dissenting in part).

2137. Id. at 570-71. See also Gagnon v. Scarpelli, 411 U.S. 778, 788-91 (1973) 
(limited right to counsel at probation revocation hearing). The Court’s assistance 
of counsel guideline perhaps eliminates the equal protection problem that had 
confronted those circuits permitting retained counsel to assist inmates at disciplinary 
hearings but not yet reaching the issue of the right to appointed counsel. See 
Clutchette v. Procunier, 497 F.2d 809, 821 n.21 (9th Cir. 1974) (equal protection 
question would be raised by any procedure allowing retained counsel but denying 
appointed counsel); Palmigiano v. Baxter, 487 F.2d 1280, 1299 n.27 (1st Cir. 1973), 
vacated and remanded, 94 S. Ct. 3200 (1974) (no state duty to furnish counsel; 
possible equal protection problem).

2138. 418 U.S. at 573.
2139. 408 U.S. at 481.
2140. See Clutchette v. Procunier, 497 F.2d 809, 814 & n.7 (9th Cir. 1974); 

Palmigiano v. Baxter, 487 F.2d 1280, 1284 (1st Cir. 1973), vacated and remanded, 
94 S. Ct. 3200 (1974).

2141. See Thomas v. Pate, 493 F.2d 151, 161 (7th Cir. 1974), vacated and 
remanded, 43 U.S.L.W. 3206 (U.S. Oct. 15, 1974) (in light of Wolff v. McDonnell).

2142. 490 F.2d 1209 (1st Cir. 1973), cert, denied, 94 S. Ct. 3202 (1974).
2143. Id. at 1213-14. But see Fajeriak v. McGinnis, 493 F.2d 468, 470 (9th 

Cir. 1974) (due process required only in punitive interstate transfers).

The Morrissey holding required that due process be accorded a 
parolee liable to suffer “grievous loss.”2139 Similarly, in examining 
prison proceedings, courts have focused on whether the punishment 
resulting from the proceeding is so grievous that the proceeding must 
comport with due process. Because only limited amenities are allowed 
an inmate under any circumstance, any marked change in conditions 
of confinement is likely to constitute a grievous loss.2140 The Seventh 
Circuit, for example, has required that due process requirements be 
met when an inmate is to be placed in solitary confinement for three 
or more days.2141 In Gomes v. Travisono2142 the First Circuit held that 
the interstate transfer of inmates from a state prison requires that some 
due process be accorded.2143 Although noting that transfers may be 
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ordered for a wide variety of reasons,2144 the court reasoned that in all 
cases transfers may mean loss or disadvantage to the inmate and 
therefore must be accompanied, at a minimum, by procedures that 
entail little or no burden on the state.2145 The Gomes court recognized 
that when prison security is threatened, prison authorities must be able 
to take necessary summary steps and may do so if procedures com
porting with due process are instituted at the earliest reasonable 
time.2146

2144. 490 F.2d at 1214. Transfers may be punitive, motivated by security needs, 
in the best interests of other prisoners, in the interest of the inmate himself, or 
necessitated by shortcomings in the transferor institution. Id.

2145. Id. at 1215. The minimum procedures prescribed were notice of the 
contemplated transfer and the reasons therefor, a hearing, and a reasonable opportunity 
to controvert the factual assertions supporting the transfer. Id.

2146. Id. at 1215; see Clutchette v. Procunier, 497 F.2d 809, 814 (9th Cir. 
1974) (in maintaining prison security, prison officials must choose least restrictive 
summary procedures); Biagiarelli v. Sielaff, 483 F.2d 508, 511-12 (3d Cir. 1973) 
(temporary isolation of potentially disruptive inmate does not violate due process); 
United States ex rel. Miller v. Twomey, 479 F.2d 701, 717 (7th Cir. 1973) 
(good faith action in face of possible violent disturbance outweighs individual interest 
in perfect justice).

2147. 393 U.S. 483 (1969).
2148. Id. at 490.
2149. Noorlander v. Ciccone, 489 F.2d 642, 650-51 (8th Cir. 1973).
2150. 418 U.S. 539 (1974).
2151. Id. at 579-80. The Court remanded for a determination of whether other 

inmates had the ability to provide legal counsel and of whether the prison, as a regular 
practice, consented to additional consultations. Id.

2152. Id.

ACCESS TO THE COURTS

In several cases this term circuit courts considered whether attempts 
to provide inmates with access to courts have met the requirements 
established by the Supreme Court in Johnson v. Avery.2147 The Court 
held in Avery that where an inmate has no reasonable alternative 
means of obtaining assistance in the preparation of legal pleadings, a 
prison may not enforce a regulation prohibiting other inmates from 
furnishing such assistance.2148 The Eighth Circuit ruled this term 
that a public defender system does not constitute a reasonable alter
native unless the legal services provided are shown to be adequate.2149 
Similarly, in Wolff v. McDonnell,2150 the Supreme Court questioned 
the adequacy of legal assistance provided by a prison that allowed 
only one inmate to provide aid to the entire prison population.2151 
The Court, moreover, rejected the contention that a legal assistance 
program’s adequacy related solely to its ability to aid in the preparation 
of habeas corpus petitions and held that a program does not meet the 
Avery standard unless it can aid in the preparation of civil rights actions 
as well.2152
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In Adams v. Carlson2153 the Seventh Circuit held that alterations to 
the inmate-attorney consultation room that made communication 
difficult unjustifiably infringed inmates’ right of access to the courts.2154 
The complained of alteration consisted of a glass partition, which had 
been installed in the consultation room after a serious disruption oc
curred. Conversations could be held only by telephone, and prison of
ficers carried legal documents to inmates by hand. The court declined to 
find that the fundamental right of access was threatened by the ar
rangement but held that prison authorities had to examine the alter
natives and adopt the least restrictive means of maintaining prison 
security.2155

2153. 488 F.2d 619 (7th Cir. 1973).
2154. Id. at 631-32.
2155. Id. at 632. The First Circuit followed a similar approach in evaluating 

disciplinary procedures; the court held that a prison must choose the measures that 
least interfere with individual liberties. See Palmigiano v. Baxter, 487 F.2d 1280, 
1288 (1st Cir. 1973), vacated and remanded, 94 S. Ct. 3200 (1974).

2156. 488 F.2d at 633-34 (legal materials confiscated during prison disturbances); 
see McDonnell v. Wolff, 483 F.2d 1059, 1066 (8th Cir. 1973), rev’d on other grounds, 
418 U.S. 539 (1974) (limitation on library use to seven hours per week); Thomas 
v. Pate, 493 F.2d 151, 161-62 (7th Cir. 1974), vacated and remanded, 43 U.S.L.W. 
3206 (U.S. Oct. 15, 1974) (in light of Wolff v. McDonnell) (prison refused to 
pay postage for legal documents); Noorlander v. Ciccone, 489 F.2d 642, 651 (8th 
Cir. 1973) (limitation on amount of materials that could be kept in cell).

2157. 418 U.S. 539 (1974).
2158. Id at 575-76.
2159. The circuit court had said that the prison officials could call the attorney 

to verify the letter’s source or use mechanical means to inspect for contraband and 
could open the letter only in appropriate circumstances. McDonnell v. Wolff, 483 
F.2d 1059, 1067 ( 8th Cir. 1973), Wd, 418 U.S. 539 (1974).

2160. 418 U.S. at 575-76. The inmate had asserted that the practice of opening 
letters from attorneys infringed his first, sixth, and fourteenth amendment rights. The 
Supreme Court stated that freedom from censorship is not the equivalent of freedom 
from inspection, that first amendment rights of prisoners have not yet been recognized 
in this context, that the sixth amendment protects against intrusions only in the 
context of a criminal prosecution, and that the fourteenth amendment right of access 
to the courts has not been extended beyond the provision of legal assistance in the 
preparation of petitions or complaints. Id at 575.

2161. 416 U.S. 396 (1974).

As Adams illustrates, the circumscription of the right of access to 
the courts may be accomplished indirectly.2156 An indirect impinge
ment should be scrutinized carefully but is not necessarily unreason
able. In Wolff v. McDonnell2157 the Supreme Court held that the 
practice of opening letters from attorneys to inspect them for contra
band was reasonable as long as each letter was opened in the presence 
of the inmate addressee and the prison officials did not read the 
letter.2158 Apparently determined not to order an unwieldy arrange
ment that would swamp prison administrators with unnecessary 
duties, the court concluded that the burdensome procedure required 
by the circuit court2159 was unworkable and protected no constitutional 
right of the inmate.2160 2161 In Procunier v. Martinez,2™1 however, the 
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Court was unconvinced by arguments that a procedure other than the 
one challenged would be unworkable. Under one challenged regula
tion, prisoners could obtain legal assistance from persons outside the 
prison only if the providers were members of the bar or law students 
in school programs. The Court found the regulation unconstitutional 
because the authorities had not shown that a less restrictive regulation 
would unduly burden the monitoring of visitors.2162

2162. Id. at 419-422. The regulation had the effect of precluding assistance from 
paraprofessionals and law students working for lawyers. Id. at 419.

2163. See Wolff v. McDonnell, 418 U.S. 539, 556-57 (1974) (no iron curtain 
between Constitution and prisons).

2164. 416 U.S. 319 (1974).
2165. Id. at 408. In a similar case, the Seventh Circuit based its discussion on 

the constitutional rights of inmates but did not squarely predicate its holding on 
the first amendment. See Morales v. Schmidt, 489 F.2d 1335, 1343-44 (7th Cir. 1973).

2166 416 U.S. at 415.
2167. Id.
2168 Id. at 413. This standard would permit the opening and reading of inmates’ 

mail under certain circumstances. Justice Marshall would prohibit all reading of 
an inmate’s mail as a violation of the inmate’s first amendment rights; arguments 
that the need to detect contraband and escape plans justified the reading of mail 
left the Justice unconvinced. Id. at 424-25 (Marshall, J., concurring).

2169. See Wheeler v. Procunier, — F.2d —, — (9th Cir. Jan. 14, 1974) 
(No. 72-1523, at 5) (interference with inmate mail to private citizens and nonjudicial 
government agencies does not give rise to a claim under section 1983); Heft v. 
Carlson, 489 F.2d 268, 269 (5th Cir. 1973) (per curiam) (restriction on inmate letters 
not addressed to attorney not an abuse of discretion). But see Morales v. Schmidt, 
489 F.2d 1335, 1343 (7th Cir. 1973) (mail restriction must be reasonably necessary 
for justifiable purpose of the state).

2170. See Remmers v. Brewer, 494 F.2d 1277, 1278 (8th Cir. 1974) (per curiam), 
cert, granted, 43 U.S.L.W. 3281 (U.S. Nov. 12, 1974) (No. 73-2027) (Church 

FIRST AMENDMENT RIGHTS

Although courts have recognized that a prisoner retains a residuum 
of constitutional rights while in confinement,2163 the Supreme Court in 
Procunier v. Martinez2™4 declined an invitation to delineate the first 
amendment rights a convict retains when imprisoned.2165 The Court, 
however, did hold that a California state prison regulation permitting 
the censorship of prisoners’ letters that unduly complained or magnified 
grievances and authorizing the seizure of any matter that expressed 
inflammatory beliefs2166 was unconstitutional because it violated the 
constitutional rights of those who correspond with inmates.2167 The 
Court declared that mail regulations must further an important or 
substantial governmental interest unrelated to the suppression of ex
pression and must be no stricter than is necessary and essential to the 
protection of the particular governmental interest involved.2168 The 
Martinez holding extended inmate mail rights further than some circuit 
courts had been willing to go,2169 although circuit courts have been pro
tective of the freedom of religion.2170
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The Supreme Court this term upheld restrictions on inmate visitation 
rights in the face of arguments by members of the press that the 
restrictions violated their first amendment rights.2171 An inmate’s 
argument that a prohibition of face-to-face interviews violated his first 
amendment rights did not receive more favorable treatment by the 
Court.2172 The Court found that the regulations were neutral with 
respect to the content of expression and were not designed to shield 
the prisons from public scrutiny.2173 The Court stated that the press 
has no constitutional right to receive greater access to prisons than 
that afforded the general public2174 and that the availability of other 
avenues of communication to the inmate left the adoption of the 
regulations to the discretion of prison authorities.2175

of the New Song held a religion protected by the first amendment); Fajeriak v. 
McGinnis, 493 F.2d 468, 470 (9th Cir. 1974) (hearing ordered on allegation that 
prisoners were transferred because of religious beliefs); Circuits Note: 1972-1973 
Term 704-06.

2171. See Saxbe v. Washington Post Co., 417 U.S. 843, 849-50 (1974).
2172. See Pell v. Procunier, 417 U.S. 817, 828 (1974).
2173. Id. at 827; see Saxbe v. Washington Post Co., 417 U.S. 843, 849-50 (1974).
2174. Saxbe v. Washington Post Co., 417 U.S. 843, 850 (1974). Dissenting in 

Saxbe, Justice Powell argued that at some point restrictions on access to news sources, 
even though not directed solely at the press, may undermine the first amendment. 
Id. at 849-51 (Powell, J., dissenting); see McMillan v. Carlson, 493 F.2d 1217, 1218 
(1st Cir. 1974) (per curiam) (exclusion of writer not justified). Justice Powell 
argued that the standards for the exclusion of the press from prisons should be the 
same as those adopted by the Court to circumscribe mail regulations. 417 U.S. at 
851 (Powell, J., dissenting); see note 2168 supra and accompanying text.

2175. Pell v. Procunier, 417 U.S. 817, 823-24 (1974). The Third Circuit has 
suggested that the denial of visitation privileges without reasonable justification could 
constitute cruel and unusual punishment. See Thomas v. Brierly, 481 F.2d 660, 661 
(3d Cir. 1973) (per curiam).

2176. See 18 U.S.C. § 3651 (1970) (court may suspend sentence and place 
defendant convicted of any offense not punishable by death or life imprisonment on 
probation if justice and best interests of public and defendant are served by such action).

2177. See, e.g., Cal. Penal Code § 1203 (West Supp. 1974); III. Ann. Stat. 
ch. 38, § 1005-6-1 (Smith-Hurd 1973); Mich. Comp. Laws Ann. § 771.1 (1968).

2178. Other alternatives to imprisonment should not be confused with probation; 
suspended sentence is unlike probation in that it does not involve supervision of 
the convicted defendant, and parole, which is an administrative rather than a 
judicial release, is available only after a convict has served a portion of a prison 
sentence. See Best & Birzon, Conditions of Probation: An Analysis, 51 Geo. L.J. 
809, 809-10 n.3 (1963).

Parole and Proration Proceedings

probation

Probation is available in both federal2176 and state courts2177 as an 
alternative to incarceration of a convicted defendant.2178 A sentence 
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of probation, the grant of which is discretionary,2179 allows the offender 
to remain at liberty, subject to the conditions imposed by the sentenc
ing court. The federal statute governing probation allows the court 
to impose such conditions as it deems best.2180 Despite the lack of 
statutory restrictions, however, appellate courts have imposed a reason
ableness test on probation conditions.2181 This test has been variously 
stated as requiring that the probation condition reasonably relate to 
the rehabilitation of the probationer and the protection of the 
public,2182 or that the condition bear a reasonable relation to a legit
imate governmental interest in the administration of the penalty for 
the crime the probationer committed.2183 In any case, the condition 
must be one that the probationer is reasonably capable of meeting. 
Thus, a court can make the payment of a fee, a fine, or restitution a 
condition of probation only if the probationer is able to make the 
payment.2184

2179. See, e.g., Ark. Stat. Ann. § 43-2324 (1964); Cal. Penal Code § 1203 
(West Supp. 1974); Va. Code Ann. § 53-272 (1972). However, many jurisdictions 
have established certain offenses for which probation is not available. See, e.g., 
18 U.S.C. § 3651 (1970) (offense punishable by death or life imprisonment); Tenn. 
Code Ann. § 49-2901 (Supp. 1971) (offense punishable by more than 10 years 
imprisonment); Mich. Comp. Laws Ann. § 771.1 (1968) (murder, treason, armed 
robbery). See generally Note, Limitations Upon Trial Court Discretion in Imposing 
Conditions of Probation, 8 Ga. L. Rev. 466, 466-67 n.3 (1974).

2180. 18 U.S.C. § 3651 (1970). Federal appellate courts this term upheld a 
variety of probation conditions. See, e.g., United States v. Del Valle, — F.2d 
—, — (9th Cir. Mar. 21, 1974) (No. 73-2824, at 3-4) (submit to searches 
whenever requested by law enforcement officer); United States v. Shapiro, 491 
F.2d 335 (6th Cir. 1974) (operate business in compliance with federal Food, Drug, 
and Cosmetic Act); United States v. Creighton, 477 F.2d 593 (4th Cir.) (No. 
72-1971, at 7) (unpublished opinion) (per curiam), cert, denied, 414 U.S. 849 
(1973) (pay attorney’s fee).

2181. See Note, supra note 2179, at 470-72.
2182. Porth v. Templor, 453 F.2d 330, 333 (10th Cir. 1971).
2183. See United States v. Del Valle, — F.2d —, — (9th Cir. Mar. 21, 1974) 

(No. 73-2824, at 4).
2184. See United States v. Carfora, 489 F.2d 354, 356 ( 2d Cir. 1973) (per curiam), 

cert, denied, 417 U.S. 909 (1974) (payment of restitution); United States v. Creighton, 
477 F.2d 593 (4th Cir.) (No. 72-1971, at 7-8) (unpublished opinion) (per curiam), 
cert, denied, 414 U.S. 849 (1973) (payment of attorney’s fees). In both Creighton 
and Carfora the trial court did not specifically find that the probationer was financially 
capable of making the required payment, although the appellate court in both cases 
did find ample evidence of ability to pay. Judge Feinberg, dissenting in Carfora, 
asserted that a specific finding by the district court that the defendant had the 
financial means to make the payments was necessary to sustain the revocation of 
probation for failure to make the required payments. 489 F.2d at 356, 358 (Feinberg, 
J., dissenting).

2185. The condition is statutorily mandated in some states. See III. Ann. Stat. 
ch. 38, § 1005-6-3 (Smith-Hurd Supp. 1974); Mich. Comp. Laws Ann. § 771.3 (1968).

Where the probationer is required not to violate any criminal law 
as a condition of probation,2185 the question becomes what evidence 
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of a violation constitutes a sufficient ground for the revocation of pro
bation. In United States v. Webster218^ the District of Columbia 
Circuit stated that the mere indictment of the probationer is not 
sufficient, but the court also stated that conviction is not necessary.2186 2187 
The proper test is whether the judge at the probation revocation hear
ing is satisfied that the probationer committed a crime.2188 Thus, 
certain procedural rules that might preclude a conviction or lead to a 
reversal on technical grounds are not applicable to probation revoca
tion proceedings.2189 However, if probation is revoked solely on the 
basis of a conviction, without an independent finding of the commission 
of crime, a reversal of the conviction may necessitate the reversal of 
the probation revocation.2190

2186. 492 F.2d 1048 (D.C. Cir. 1974).
2187. Id. at 1051; see United States v. Garza, 484 F.2d 88, 89 (5th Cir. 1973) 

(per curiam) (proof sufficient to sustain a criminal conviction not required for revo
cation of probation); United States v. Ambrose, 483 F.2d 742, 754 (6th Cir. 1973) 
(conviction not necessary predicate to revocation of probation). But cf. United 
States v. Dorszynski, 484 F.2d 849, 852 (7th Cir. 1973), rec’d on other grounds, 
418 U.S. 424 (1974) (actual conviction for perjury necessary for probation revocation 
in order to avoid chilling effect on probationer’s pursuit of post-conviction remedies).

2188. 492 F.2d at 1051. In Webster a revocation hearing was scheduled after 
the probationer was charged with unlawful entry. The charges were subsequently 
dropped, but the trial judge revoked probation. The court of appeals reversed, 
partly because the trial court had made no finding that the probationer had in fact 
committed the offense. Id. at 1050-51.

2189. See United States v. Hodges, 489 F.2d 212, 214 (5th Cir. 1973) (Jencks 
Act not applicable to revocation hearing); United States v. Brown, 488 F.2d 94, 
95 (5th Cir. 1973) (per curiam) (exclusionary rule not applicable to probation 
revocation hearings absent police harassment).

2190. See United States v. Redstone, 488 F.2d 300, 306 (8th Cir. 1973). In 
Redstone probation was revoked after the probationer was convicted of assault 
with a dangerous weapon. The court of appeals reversed the conviction because 
of a violation of the probationer’s privilege against adverse spousal testimony. The 
court of appeals felt compelled to reverse the revocation of probation because it 
was based solely on the conviction. See id. at 306.

2191. See United States v. Caldwell, 498 F.2d 1398 (4th Cir. 1974) (No. 73-2203, 
at 6-7) (unpublished opinion) (per curiam) (no abuse of discretion in modification 
of probation by imposition of additional fine).

2192. 411 U.S. 778 (1973).
2193. See id. at 786; cf. United States v. Teresi, 484 F.2d 894, 899 (7th Cir. 

1973) (absent revocation, change from sentence of probation to unsuspended sentence 
of imprisonment after probation has commenced violates constitutional guarantee 
against double jeopardy).

Probation conditions may be modified,2191 but certain due process 
requirements, established by the Supreme Court in Gagnon v. 
Scarpelli,2192 must be met when probation is revoked.2193 The court 
must hold preliminary and final hearings, give notice to the proba
tioner of claimed violations, disclose adverse evidence, and provide an 
opportunity for the probationer to be heard, to present witnesses, and 
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to confront and cross-examine adverse witnesses.2194 Several circuits 
this term heard allegations that probation revocation proceedings that 
had taken place before the Supreme Court’s decision in Gagnon had 
violated due process. In Foy v. Bounds2™5 the Fourth Circuit de
termined that the requirements of Gagnon were substantially met even 
though no preliminary hearing had been held and the probationer had 
not been confronted with the witnesses against him; a full revocation 
hearing had been held promptly, counsel had been provided, and the 
probationer had not requested confrontation.2196 The Foy court found 
that Gagnon, applied retroactively, requires only basic fairness.2197 
On the other hand, in United States v. Dorszynski2™8 the Seventh 
Circuit, relying not upon Gagnon but upon rule 32(f) of the Federal 
Rules of Criminal Procedure, determined that the revocation of the 
petitioner’s probation violated due process.2199

2194. 411 U.S. at 786. The Supreme Court relied primarily upon its earlier 
decision in Morrissey v. Brewer, which established due process requirements for 
parole revocation proceedings. Id. at 781; see Morrissey v. Brewer, 408 U.S. 471 
(1972). The Court in Gagnon did not establish an absolute requirement that assis
tance of counsel be provided at revocation hearings. See 411 U.S. at 790; Circuits 
Note: 1972-1973 Term 691-92.

2195. 481 F.2d 286 (4th Cir. 1973).
2196. Id. at 289.
2197. See id.; of. Blake v. United States, 489 F.2d 1402 (5th Cir. 1974) (per 

curiam) (Gagnon requirements met; unnecessary to decide whether Gagnon should 
be applied retroactively). As did the court in Foy, the court in United States v. 
Joyner used a fairness test to evaluate probation revocation proceedings but found 
the revocation was fatally defective. Although the probationer was represented by 
counsel, the probationer did not receive adequate notice of the hearing or the 
charges, and there was no presentation of evidence. 486 F.2d 1261, 1263 (D.C. 
Cir. 1973); see Foy v. Bounds, 481 F.2d 286 (4th Cir. 1973). In United States 
v. Webster the District of Columbia Circuit ruled that a combination of factors 
necessitated a reversal of the probation revocation. 492 F.2d 1048, 1051 (D.C. 
Cir. 1974). Although the court appeared to rely upon Gagnon, it did not find 
specifically that the Gagnon standards should be applied retroactively. Id. at 1051 & n.l.

2198. 484 F.2d 849 (7th Cir. 1973), rev’d on other grounds, 418 U.S. 424 (1974).
2199. Id. at 852; see Fed. R. Crim. P. 32(f) (hearing at which probationer shall 

be present and apprised of the charges against him must be held). The petitioner 
in Dorszynski had been sentenced to 90 days confinement and two years probation. 
While serving his sentence, the petitioner filed motions for release, for withdrawal 
of his guilty plea, and for reduction of sentence. 484 F.2d at 850. At the conclusion 
of an evidentiary hearing on the motions, the trial judge stated that the petitioner 
had testified falsely and summarily terminated his probation. Id. at 851.

2200. Administrative discretion on parole release can be restricted legislatively 
through the imposition of minimum prison terms. See Parole Act § 1, 18 U.S.C. 
§ 4202 (1970) (federal prisoners eligible for parole only after serving one-third 
of sentence or 15 years of sentence longer than 45 years). Presidential action also

PAROLE

The release of a prisoner on parole is a matter of administrative, 
rather than judicial discretion,2200 and until recently a state or federal
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parole board’s decision to release a prisoner was thought to be non- 
reviewable.2201 Federal courts still allow parole boards almost total 
discretion to grant or deny applications for parole,2202 but decisions 
this term indicate that under some circumstances the courts may in
tervene. In King v. United States22™ the Seventh Circuit held that 
the Administrative Procedure Act2204 applies to parole release hear
ings and requires the board to give a brief statement of the reasons 
for a denial of parole.2205 The court did not reach the issue of what 
requirements the Constitution might impose on parole release hearings, 
although the court did state in dictum that a prisoner could make a 
strong argument for the application of some due process guarantees.2206 

The Supreme Court established due process requirements for parole 
revocation in Morrissey v. Brewer22™ The Sixth Circuit this term 
ruled that under the Supreme Court’s decision in Morrissey a parolee 
should be allowed to present evidence of mitigating circumstances, 
the parole board should consider this evidence, and the parolee is 
entitled to be represented by retained counsel, who can present and 
cross-examine witnesses.2208 The Seventh Circuit in Caton v. Smith22™ 

may restrict administrative discretion. In Schick v. Reed the District of Columbia 
Circuit upheld a presidential commutation of a death sentence to life imprisonment 
without the possibility of parole, even though the death penalty subsequently was 
held unconstitutional and the appellant would have been eligible for parole had 
he been sentenced to life imprisonment. 483 F.2d 1266, 1268, 1270 (D.C. Cir.
1973) , aff’d, 43 U.S.L.W. 4083 (U.S. Dec. 23, 1974). The court reasoned that 
both Congress and the Constitution had prohibited judicial review of a lawfully- 
executed presidential commutation. Id. at 1269, 1270.

2201. See Parsons-Lewis, Due Process in Parole—Release Decisions, 60 Calif. 
L. Rev. 1518, 1519-21 (1972); Comment, Curbing Abuse in the Decision to Grant 
or Deny Parole, 8 Harv. Civ. Rights-Civ. Lib. L. Rev. 419, 420-21 (1973).

2202. See Gorham v. Richardson, 483 F.2d 71 (5th Cir. 1973) (per curiam) (court 
will not review parole release proceedings in absence of evidence of flagrant, unwar
ranted, or unauthorized action by parole board).

2203. 492 F.2d 1337 (7th Cir. 1974).
2204. 5 U.S.C. §§ 551-59, 701-06, 1305, 3105, 3344, 4301, 5335, 5362, 7521 (1970).
2205. 492 F.2d at 1337. See also Burton v. Ciccone, 484 F.2d 1322, 1324 (8th 

Cir. 1973) (district court must require second parole release hearing if United 
States Parole Board did not follow its rules and regulations); Farries v. United States 
Bd. of Parole, 484 F.2d 948, 949 (7th Cir. 1973) (pro se prisoner petition alleging 
that parole was denied because of religious prejudice may not be summarily dismissed 
by district court).

2206. 492 F.2d at 1336. But see Sexton v. Wise, 494 F.2d 1176, 1178 (5th Cir.
1974) (no constitutional protections associated with parole revocation attend grant or 
denial of parole); Ganz v. Bensinger, 480 F.2d 88, 89 (7th Cir. 1973) (sixth amend
ment inapplicable because parole release hearing not part of criminal prosecution).

2207. 408 U.S. 471 (1972).
2208. See Preston v. Piggman, 496 F.2d 270, 274 (6th Cir. 1974). In Preston 

the appellant had violated the condition of his parole that forbade him to live 
in Magoffin County, Kentucky. The court of appeals noted that circumstances had 
made it all but impossible for the appellant to live elsewhere and that the appellant 
had unsuccessfully petitioned the parole board for relief. Id. at 271.



1974] Circuits Note: Criminal 633

ordered the petitioner released on parole, even though the revocation 
of his parole met the Morrissey requirements,2209 2210 because the board 
had acted “arbitrarily and capriciously.”2211 According to the court, 
the revocation of parole merely because the parolee has violated a 
parole condition is “arbitrary and capricious”; the parole board must 
consider extenuating factors and determine whether the violator is 
still a good parole risk.2212

Last term in Van Blaricom v. Forscht the Fifth Circuit delineated minimum due 
process requirements for federal parole revocation. 473 F.2d 1323 (5th Cir. 1973); 
see Circuits Note: 1972-1973 Term 696. However, this term the court issued two 
additional opinions in the Van Blaricom case. In the first, the court narrowed its 
original holding to a finding that the parole board had failed to follow its own pro
cedures in revoking the appellant’s parole. Van Blaricom v. Forscht, 489 F.2d 1034, 
1035-36 (5th Cir. 1974) (on petition for rehearing) (per curiam). In the second, an 
en banc opinion, the court vacated the original panel opinion, as modified, because 
newly discovered evidence indicated the appellant had been a fugitive at the time 
of the original decision and therefore not subject to judgment. Van Blaricom v. 
Forscht, 490 F.2d 461, 462 (5th Cir. 1974) (en banc) (per curiam).

2209. 486 F.2d 733 (7th Cir. 1973) (per curiam).
2210. Id. at 734-35.
2211 Id. at 735.
2212 Id. The parole board had revoked the petitioner’s parole because petitioner 

had performed undercover work with Florida police. The police had assured the 
petitioner that he was not violating his parole conditions. Id.

2213. Morrissey v. Brewer, 408 U.S. 471, 489 (1972).
2214. 477 F.2d 269 (5th Cir.), vacated, 414 U.S. 895 (1973) (state must provide 

counsel for state parole revocation).
2215. 477 F.2d 847 (5th Cir. 1973), vacated, 492 F.2d 121 (5th Cir. 1974) 

(per curiam) (federal Government must provide counsel at United States Parole 
Board hearing).

2216. See id. at 848-49; 477 F.2d at 272. In Julian v. Harris the Tenth Circuit 
held that an indigent is not entitled to appointed counsel at revocation hearings 
where he has admitted the operative facts of the parole violation. 482 F.2d 405, 
407-08 (10th Cir. 1973). However, this ruling ignores the fact that counsel might 
be needed to expound mitigating factors that the parole board should consider. See 
notes 2208, 2212 supra and accompanying text.

2217. Wainwright v. Cottle, 414 U.S. 895 (1973); see Gagnon v. Scarpelli, 411 
U.S. 778 (1973).

2218. 411 U.S. at 790; see Circuits Note: 1972-1973 Term 691-92. Justices Douglas 
and Blackmun, dissenting in Cottle, argued that in Gagnon the Court had examined 
the due process right to appointed counsel and that Gagnon therefore was inapposite 

The Supreme Court in Morrissey expressly declined to decide 
whether parolees are entitled to counsel at revocation hearings.2213 
The Fifth Circuit in Cottle v. Wainwright2214 and Lane v. Attorney 
General2215 held that equal protection requires the appointment of 
counsel for indigents where administrative procedures permit retained 
counsel.2216 2217 However, the Supreme Court vacated the Cottle judgment 
and remanded for consideration in light of Gagnon v. Scarpelli,2211 a 
probation case in which the Court held that due process requires the 
state authority administering probation to decide on a case-by-case 
basis whether counsel should be appointed.2218 The Fifth Circuit in
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terpreted the Supreme Court remand as a mandate that the state 
parole authority, not a federal court, be given the first opportunity 
to consider whether counsel should be provided.2219

to Cottle, which found a denial of equal protection where a solvent parolee is given 
a statutory right to retained counsel but no provision is made for appointed counsel. 
414 U.S. at 895-96 (Douglas & Blackmun, JJ., dissenting); see Lane v. Attorney 
General, 492 F.2d 121, 122 (5th Cir. 1974) (per curiam) (Rives, J., concurring 
specially).

2219. Cottle v. Wainwright, 493 F.2d 397, 398 (5th Cir. 1974). But of. Lane 
v. Attorney General, 492 F.2d 121, 122 (5th Cir. 1974) (per curiam) (district 
court must hold evidentiary hearing to determine whether counsel should have been 
provided at federal parole revocation proceeding); Shead v. Quatsoe, 486 F.2d 694, 
696 (7th Cir. 1973) (per curiam) (in light of Gagnon, issue of fundamental fairness 
of state parole board hearing should be addressed first by district court on a com
plete record); Baker v. Sard, 486 F.2d 415, 424-25 (D.C. Cir. 1973) (on rehearing) 
(court set aside parole revocation; not feasible for state parole board to consider 
entitlement to counsel 4 years after revocation hearing).

2220. Pub. L. No. 91-513, 84 Stat. 1236 (codified in scattered sections of 18, 
21, 26, 31, 40, 46, 49 U.S.C.).

2221. 21 U.S.C. § 841 (1970); cf. United States v. Simpson, 481 F.2d 582, 
583-85 (5th Cir.), cert, denied, 414 U.S. 1095 (1973) (special parole provision 
held constitutional).

2222. See United States v. Richardson, 498 F.2d 9 (8th Cir. 1974) (per curiam). 
See also United States v. Tanner, 493 F.2d 1349 (5th Cir. 1974) (per curiam) 
(modification of sentence to add special parole term does not constitute double 
jeopardy, but modification without defendant’s presence in court violates rule 43 
of the Federal Rules of Criminal Procedure).

2223. See United States v. Richardson, 483 F.2d 516, 518-20 (8th Cir. 1973); 
Fed. R. Crim. P. 11.

2224. See Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. 
L. No. 91-513, § 1101(b)(4)(A), 84 Stat. 1236, repealing Act of Aug. 16, 1954, 
ch. 736, § 7237, 68A Stat. 860.

The Comprehensive Drug Abuse Prevention and Control Act of 
19702220 contains two provisions relating to parole that generated cases 
reaching appellate courts this term. The first imposes a mandatory 
special parole term for certain drug offenses.2221 The Eighth Circuit 
ruled that where the district court originally failed to impose the 
mandatory parole term, the vacation of the sentence and the imposition 
of the same sentence with the addition of the special parole term did 
not constitute double jeopardy because the original sentence was in
valid.2222 However, the Eighth Circuit also has ruled that if the 
special parole term was not adequately explained to a defendant 
offering a guilty plea, the conviction must be vacated and the de
fendant allowed to plead again.2223

The second provision of the 1970 Act relating to parole repeals an 
earlier statute that made certain narcotics offenders ineligible for 
parole.2224 A recurrent question this term was whether convicts 
sentenced before the effective date of the 1970 Act became eligible 
for parole because of the repeal. Five circuits ruled that convicts 
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sentenced under the prior statute were eligible for parole under the 
1970 Act,2225 while only one circuit held that parole was still un
available to such offenders.2226 2227 Resolving the conflict late in the term, 
the Supreme Court held in Warden v. Marrero2221 that the repealed 
statute’s prohibition of parole eligibility remained effective for pre
viously sentenced offenders.2228

2225. See Garza v. Sigler, 491 F.2d 825, 828-29 (7th Cir. 1974); Amaya v. 
United States Bd. of Parole, 486 F.2d 940, 943 (5th Cir. 1973), vacated, 42 U.S.L.W. 
3702 (U.S. June 24, 1974); Alvarado v. McLaughlin, 486 F.2d 541, 545 (4th Cir. 
1973); United States v. Marshall, 485 F.2d 1062, 1065 (D.C. Cir. 1973); United 
States ex rel. Marrero v. Warden, 483 F.2d 656, 662 (3d Cir. 1973), revd, 417 
U.S. 653 (1974); cf. Fernandez v. United States, 492 F.2d 771 (5th Cir. 1974) 
(per curiam) (appellant who pleaded guilty not harmed by trial judge’s failure 
to inform him of ineligibility for parole because under Amaya he would be eligible 
for parole although sentenced prior to Act’s effective date); United States v. 
Farias, 488 F.2d 852, 853 (5th Cir. 1974) (en banc) (per curiam) (same).

2226. See Perea v. United States Bd. of Parole, 480 F.2d 608, 609 (10th Cir. 
1973). In United States v. Huguet the Second Circuit refused to decide the issue; 
the court stated that the appellant would have to bring an action against the parole 
board in order to have his eligibility for parole determined. 481 F.2d 888, 891-92 
(2d Cir. 1973).

2227. 417 U.S. 653 (1974).
2228. Id. at 658-59. The Court reasoned that because parole eligibility is im

plicitly linked to the terms of the sentence, it is a part of the “prosecution” preserved 
under section 1103(a) of the 1970 Act, and that because Congress intended to impose 
harsh sentences on narcotics offenders, parole ineligibility was a penalty preserved 
by the general savings statute. Id. at 2535-37; see 1 U.S.C. § 109 (1970); Com
prehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513, 
§ 1103(a), 84 Stat. 1294. The dissenting Justices argued that parole eligibility 
was not the type of abatement of penalty that Congress intended to preclude when it 
enacted the general savings statute, and that parole ineligibility is not preserved as a 
section 1103(a) “prosecution” because it involves a discretionary decision by the parole 
board long after sentence is entered and prosecution is terminated. 417 U.S. 669-70 
(Blackmun, J., dissenting).

2229 See United States v. Candelaria, 131 F. Supp. 797, 805-06 (S.D. Cal. 1955) 
(definition of detainer and description of its consequences); S. Rep. No. 1356, 91st 
Cong., 2d Sess. 2 (1970) (definition of detainer for purposes of Interstate Agreement 
on Detainers Act, 18 U.S.C. App. §§ 1-8 (1970)).

A parole violation warrant, when issued against an individual in the custody of 
another authority, can be left unexecuted and filed as a detainer. See Cook v. United 
States Attorney General, 488 F.2d 667, 669-71 (5th Cir. 1974).

2230. See Cooper v. Lockhart, 489 F.2d 308, 313 (8th Cir. 1973) (punitive conse
quences of detainer included ineligibility for vocational training, trusteeship, furlough, 

Detainers

A detainer is a type of warrant issued by one authority to ensure 
that an individual being held in custody by another authority will be 
available to face criminal charges when released by the custodial 
authority.2229 The lodging of a detainer may have a variety of punitive 
consequences for the prisoner against whom it is lodged. The author
ity receiving the detainer may place restrictions on the prisoner.2230 
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Further, when a detainer, rather than a writ of habeas corpus ad pro
sequendum, is issued against a prisoner, the prisoner loses any chance 
of serving concurrently the sentences imposed by the two jurisdic
tions.2231

and work release); cf. McEachern v. Henderson, 485 F.2d 604, 695 n.l (5th Cir. 1973) 
(petitioner alleged that detainer restricted his efforts to become rehabilitated and to 
obtain academic and vocational education).

When a federal detainer is issued against an individual in state custody and 
awaiting trial, the custodial state may forbid the individual’s release on bail. In 
such a case, the time spent in jail solely because of the federal detainer should be 
credited to any federal sentence imposed upon the individual. Burnett v. United 
States Bd. of Parole, — F.2d —, — (5th Cir. Mar. 27, 1974) (No. 73-3135, at 1962) 
(per curiam); Brown v. United States, 489 F.2d 1036, 1037 (8th Cir. 1974) (per 
curiam); Burdette v. Nock, 480 F.2d 1010, 1012 (6th Cir. 1973) (per curiam) 
(McCree, J., concurring and dissenting).

2231. See Hoskins v. Wainwright, 485 F.2d 1186, 1190 (5th Cir. 1973).
2232. See Holtzinger v. Estelle, 488 F.2d 517, 518 (5th Cir.) (per curiam), 

cert, denied, 414 U.S. 1005 (1974) (parole violator warrant); Piper v. Estelle, 485 
F.2d 245, 246 (5th Cir. 1973) (per curiam) (detainer); Burdette v. Nock, 480 F.2d 
1010, 1011 (6th Cir. 1973) (per curiam) (parole violator warrant).

In Tillery v. Weitzenfeld the Fifth Circuit suggested that the mere filing of a 
detainer was not a sufficient demonstration of interest in the prisoner when the 
authorities filing the detainer either failed to respond to a request to show cause 
why a writ of habeas corpus should not issue or responded by disclaiming interest 
in the petitioner. 490 F.2d 179, 180-81 (5th Cir. 1974) (per curiam). The court 
remanded for a determination of whether the petitioner had exhausted state remedies 
in seeking the discharge of the state detainers against him, but the court noted that 
if the lower court found state remedies exhausted or no longer available, an evidentiary 
hearing on whether state authorities had shown sufficient interest to retain jurisdiction 
might be required. Id. at 181.

2233. 480 F.2d 1010 (6th Cir. 1973) (per curiam).
2234. Id. at 1011.
2235. Id. at 1012.
2236. See Morrissey v. Brewer, 408 U.S. 471, 489 (1972) (due process requirements 

delineated); Circuits Note: 1972-1973 Term 691 n.2220; note 2130 supra.

Circuit courts this term found in several cases that authorities issuing 
detainers or parole violator warrants had demonstrated a sufficient 
interest in the individual to retain jurisdiction over him.2232 In Burdette 
v. Nock2233 the Sixth Circuit ruled that the United States Board of 
Parole retained jurisdiction over the petitioner even though the parole 
violator warrant was not executed during the petitioner’s 18-month 
confinement before trial on state charges.2234 The court found the 
federal authorities’ delay until the conclusion of the petitioner’s trial 
on the state charges proper because those charges were the under
lying cause for the issuance of the warrant.2235

In cases this term two circuits examined whether the issuance of 
detainers to assure the availability of the prisoner for parole revocation 
hearings met the due process requirements established for such hear
ings.2236 The Fifth Circuit ruled that the delay of a parole revocation 
hearing until the parolee has been released from the custody of another 
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authority is not unconstitutional.2237 The Eighth Circuit, however, in 
Cooper v. Lockhart2238 determined that a custodial state denies a 
prisoner due process if it places restrictions on the prisoner because of 
a detainer lodged by another state where the other state denied the 
prisoner a speedy parole revocation hearing.2239

2237. See Burnett v. United States Bd. of Parole, — F.2d —, — (5th Cir. Mar. 
27, 1974) (No. 73-3135, at 1962) (per curiam); Brackett v. Lambert, — F.2d —, — 
(5th Cir. Aug. 23, 1973) (No. 73-1803, at 2) (per curiam); Cook v. United States 
Attorney General, 488 F.2d 667, 668 (5th Cir. 1974).

2238. 489 F.2d 308 (8th Cir. 1973).
2239. Id. at 315.
2240. See generally In re Gault, 387 U.S. 1, 15-16 (1967); Kent v. United States 

383 U.S. 541, 554-55 (1966); Jones v. Breed, 497 F.2d 1160, 1163-64 & n.8 (9th 
Cir. 1974), cert, granted, 43 U.S.L.W. 3239 (U.S. Oct. 22 1974) (No. 73-1995); 
Wissenberg v. Bradley, 209 Iowa 813, 817-18, 229 N.W. 205, 207 (1929); Com
monwealth v. Fisher, 283 Pa. 48, 50-52, 62 A. 198, 199 (1905); Besharov, A 
Proposal to Reorient the Juvenile Court Process, 7 Family L.Q. 243 (1973); Note, 
Judicial Recognition and Implementation of a Right to Treatment for Institutionalized 
Juveniles, 49 Notre Dame Law. 1051, 1052 (1974); Note, A Right to Treatment for 
Juveniles, 1973 Wash. U.L.Q. 157, 157-60. The Second Circuit this term held that 
although the consolidation of a juvenile with adult defendants at a criminal trial was 
improper, no prejudice resulted because the youth was sentenced under the Federal 
Juvenile Delinquency Act. United States v. Jenkins, 496 F.2d 57, 76 (2d Cir. 1974); 
see § 4, 18 U.S.C. § 5034 (1970).

The separate juvenile process has been criticized increasingly for failure to realize 
its objectives. See President’s Comm’n on Law Enforcement and the Adminis
tration of Justice, Task Force Report: Juvenile Delinquency and Youth 
Crime 7-8 (1967); Besharov, supra at 243 & nn.2, 3; Dembitz, Justice for Children— 
for Now and for the Future, 60 A.B.A.J. 588 (1974); Shullenberg & Murphy, The 
Crisis in the Juvenile Court—is Bifurcation an Answer, 55 Chi. B. Rec. 117 (1973); 
Note, Judicial Recognition and Implementation of a Right to Treatment for Institu
tionalized Juveniles, 49 Notre Dame Law. 1051 (1974). Commentators have sug
gested that juvenile courts should abandon their parochial perspective in dealing 
with youthful offenders and re-orient their procedures to encompass the entire family 
structure. See Besharov, supra at 245-49; Shullenberg & Murphy, supra at 118-19.

2241. The Supreme Court has delineated some of the constitutional parameters 
of a delinquency adjudication. In In re Gault the Court mandated the application 
of four specific rights to juvenile proceedings: notice of the charges, the right to 
counsel, the right to confront and cross-examine witnesses, and the privilege against 
self-incrimination. 387 U.S. 1, 31-57 (1967); see Circuits Note: 1971-1972 Term 
542 & nn.2034-36. Three years later, the Court ruled that in a delinquency proceed
ing, charges must be proved beyond a reasonable doubt. In re Winship, 397 U.S. 
358, 365-68 (1970). Nevertheless, the Court has carefully preserved the unique 
status of the juvenile proceeding and has rejected contentions that a juvenile has a 
right to a jury in a delinquency adjudication. See McKeiver v. Pennsylvania, 403 
U.S. 528, 545 (1971); Circuits Note: 1971-1972 Term 542-44 & nn.2033-44.

Juvenile Proceedings

To deal with the problem of juvenile crime and delinquency, the 
American legal system includes a separate juvenile process that em
phasizes treatment and protection of the juvenile.2240 In informal 
juvenile proceedings, juvenile offenders are not accorded all the con
stitutional protections available to adult defendants.2241 Cases decided 
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this term presented federal appellate courts with the dual tasks of 
preserving the integrity of the juvenile process and protecting the 
rights and needs of juveniles.

In Davis v. Alaska2242 the Supreme Court held that a defendant in a 
criminal proceeding can cross-examine a juvenile witness about his 
prior delinquency adjudication in order to show the juvenile’s bias.2243 
The Court reasoned that the prohibition of such impeachment would 
deny the defendant his right of confrontation.2244 Addressing the issue 
of whether the state’s interest in protecting the anonymity of juvenile 
delinquents outweighs the defendant’s cross-examination rights, Chief 
Justice Burger, writing for the majority, held the right of confrontation 
to be “paramount.”2245

Joining the Eighth and Ninth Circuits, the Sixth Circuit this term upheld the con
stitutionality of the Federal Juvenile Delinquency Act insofar as the Act requires 
those who wish to receive its benefits to waive a jury trial. United States v. King, 
482 F.2d 454, 457 (6th Cir.), cert, denied, 414 U.S. 1076 (1973); see United States 
v. James, 464 F.2d 1228, 1229-30 (9th Cir.), cert, denied, 409 U.S. 108 (1972); 
Cotton v. United States, 446 F.2d 107, 110 (8th Cir. 1971); Federal Juvenile 
Delinquency Act § 1, 18 U.S.C. § 5033 (1970). The Sixth Circuit in King emphasized 
that because the goal of juvenile proceedings is rehabilitation and care, not punish
ment, the juvenile does not need the full panoply of constitutional rights accorded 
adults in criminal prosecutions. 482 F.2d at 455-56.

2242. 415 U.S. 308 (1974).
2243. Id. at 319-20. Relying on a state rule of juvenile procedure and on a state 

statute, the trial court had issued a protective order preventing any reference to 
the juvenile’s record. Id. at 311; see Alas. R. Child P. 23, Alas. Stat. § 47.10.080 
(g) (1962).

2244. 415 U.S. at 318. The right to confront adverse witnesses applies in both 
state and federal criminal proceedings. Id. at 315; see Pointer v. Texas, 380 U.S. 
400 (1965); U.S. Const, amend. VI.

2245. 415 U.S. at 319. The state argued that since the exposure of a juvenile’s 
record would impair the realization of the rehabilitative goals of the juvenile process, 
the anonymity of a juvenile offender should be protected even at the expense of 
restricting a defendant’s cross-examination rights. The Court rejected this argument 
and suggested that if the state had desired to maintain the confidentiality of the 
delinquency adjudication, it could have refrained from calling the youth as a witness. 
Id. at 320. Dissenting, Justices White and Rehnquist stated that only the trial court’s 
discretion in limiting the scope of cross-examination was at issue and that the lower 
court’s decision therefore should have been affirmed. Id. at 321 (White, J., dis
senting ).

2246. 491 F.2d 352 (7th Cir.), cert, denied, 417 U.S. 976 (1974).
2247. Id. at 358. Several lower courts previously had recognized a right to treatment. 

See Morales v. Turman, 364 F. Supp. 166 (E.D. Tex. 1973); Martarella v. Kelley, 
349 F. Supp. 575 (C.D.N.Y. 1972); Inmates of Boys Training School v. Affleck, 
346 F. Supp. 1354 (D.R.I. 1972).

In addition to due process, juveniles have advanced a variety of other constitutional 
arguments, including equal protection and the prohibition against cruel and unusual 

In this term’s most significant federal appellate decision affecting 
juveniles, the Seventh Circuit in Nelson v. Heyne2246 held that the 
fourteenth amendment due process clause gives institutionalized 
juvenile offenders a right to rehabilitative treatment.2247 The court 
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further held that certain practices, such as routine, unsupervised beat
ings and the use of tranquilizing drugs for disciplinary rather than 
psychotherapeutic purposes, constituted cruel and unusual punishment 
in violation of the eighth and fourteenth amendments.2248 In reaching 
its decision on the right to treatment, the Seventh Circuit reviewed 
the statutory and case history of the treatment of juveniles and 
manifested concern that juveniles, denied the array of constitutional 
rights accorded adult defendants, also had been denied the rehabilita
tive treatment that is the raison d ’etre of the juvenile system.2249 The 
court concluded that the adequacy of juvenile care must be judged 
according to the individualized needs of each offender.2250

punishment, to support a right to treatment. See Note, A Right to Treatment for 
Juveniles, 1973 Wash. U.L.Q. 157, 162-65, 173-78.

2248. 491 F.2d at 356-57. The court found the severity of the beatings at the 
Indiana Boys School to be disproportionate to the infractions, the beatings contrary 
to the school’s correctional goals, and the school’s procedures governing corporal 
punishment deficient. Id. at 356. The court stressed that the staff administered 
tranquilizing drugs intramuscularly and without medical supervision or prescription. 
Id. at 357.

2249. Id. The court quoted from Kent v. United States, in which Justice Fortas 
expressed concern that the child may receive the worst of both worlds in that he 
receives neither the protections accorded adults nor the care and treatment theoretically 
given children. Id. at 359; see Kent v. United States, 383 U.S. 541, 556 (1966). 
See also Note, Judicial Recognition and Implementation of a Right to Treatment for 
Institutionalized Juveniles, 49 Notre Dame Law. 1051, 1052-53 (1974).

2250. 491 F.2d at 360. The Nelson decision represents a significant departure 
from traditional judicial unwillingness to probe treatment conditions. See Note, supra 
note 2249, at 1061 & n.66; Note, supra note 2247, at 165. See generally Kittrie, 
Can the Right to Treatment Remedy the Ills of the Juvenile Process?, 57 Geo. L.J. 
848, 881 (1969) (treatment standard should be formulated through cooperative 
legislative, executive, and judicial effort); Note, supra note 2247, at 180-93 (discussion 
of difficulties created by judicial definition of right to treatment). Although the 
recognition of a juvenile right to treatment is significant, the difficult task of im
plementing the right remains for future decisions. See generally Note, supra note 2249 
at 1061-62.

2251. 383 U.S. 541 (1966).
2252. Id. at 557-63. In Kent the Supreme Court held that a waiver hearing consti

tutes a critical stage of a criminal proceeding. Id. at 556-57.
2253. 498 F.2d 576 (9th Cir. 1974).
2254. Id. at 578-79. In holding that Kent should not be applied retroactively, 

the Ninth Circuit overruled its earlier decision in Powell v. Hocker. Id.; see Powell 
v. Hocker, 453 F.2d 652 (9th Cir. 1971).

The Harris decision is unusual because cases mandating the right to counsel 
frequently have enjoyed retroactive application. See McConnell v. Rhay, 393 U.S. 
2 (1968) (right to counsel at sentencing); Douglas v. California, 372 U.S. 353 
(1963) (right to counsel on appeal); Gideon v. Wainwright, 372 U.S. 335 (1963) 
(right to counsel at trial); Hamilton v. Alabama, 368 U.S. 52 (1961) (right to 

In Kent v. United States2251 the Supreme Court mandated the ap
plication of due process, including the right to counsel, at juvenile 
court proceedings determining possible waivers of juvenile court juris
diction.2252 The Ninth Circuit this term in Harris v. Procunier2253 
held that Kent should not be applied retroactively.2254 In Reid v. 
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Rose2255 the Sixth Circuit avoided defining the accused’s right to 
counsel at a juvenile court waiver hearing because the defendant sub
sequently had pled guilty and therefore had waived his right to 
claim a deprivation of constitutional rights.2256 The Fourth Circuit 
this term in Brown v. Cox2257 considered the proper relief to be ac
corded a defendant deprived of counsel at a waiver hearing. The 
court refused to order either the defendant’s release or a nunc pro tunc 
waiver hearing. Instead, the court found to a “moral and legal certainty” 
that any juvenile court would have waived jurisdiction.2258

counsel at arraignment). See generally Williams v. United States, 401 U.S. 646, 
653 n.6 (1971) (retroactively applied requirements of right to counsel enumerated).

2255. 493 F.2d 1248 (6th Cir. 1974) (per curiam).
2256. Id.; see Tollett v. Henderson, 411 U.S. 258, 267 (1973) (guilty plea 

forecloses later assertion of constitutional claims).
2257. 481 F.2d 622 (4th Cir. 1973) (en banc).
2258. Id. at 626-27. The court reasoned that to order a new waiver hearing 10 

years after the faulty proceeding where the outcome of the hearing was beyond 
doubt would be to waste judicial resources. Id. at 628.

2259. Jones v. Breed, 497 F.2d 1160, 1165-66 (9th Cir. 1974), cert, granted, 
43 U.S.L.W. 3239 (U.S. Oct. 22, 1974) (No. 73-1995); Fain v. Duff, 488 F.2d 
218, 225-26 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 (U.S. June 
4, 1974) (No. 73-1768).

2260. 488 F.2d 218 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 
(U.S. June 4, 1974) (No. 73-1768).

2261. Id. at 225-26; see Hultin v. Beto, 396 F.2d 216, 217 (5th Cir. 1968) 
(trial and conviction for same acts for which defendant had been adjudged a 
delinquent violative of fundamental fairness). The Fain court found that jeopardy 
attached to the earlier juvenile proceedings despite their rehabilitative purposes 
because the delinquency adjudication could have resulted in incarceration. 488 F.2d 
at 225; see Fla. Stat. Ann. § 39.11 (1974).

2262. 497 F.2d 1160 (9th Cir. 1974), cert, granted, 43 U.S.L.W. 3239 (U.S. Oct. 22, 
1974) (No. 73-1995).

2263. Id. at 1165-66. The Ninth Circuit also clearly held that a juvenile is 
protected by the constitutional guarantee against double jeopardy, a point obscured 
in the Fain decision. Id. at 1165; see Fain v. Duff, 488 F.2d 218, 225 (5th Cir. 
1973), petition for cert, filed, 42 U.S.L.W. 3667 (U.S. June 4, 1974) (No. 73-1768).

2264. 481 F.2d 622 (4th Cir. 1973) (en banc).
2265. Id. at 632. The court reasoned that if jeopardy did attach to a waiver 

hearing then no juvenile could ever be referred to the adult criminal processes and 
the purposes of the juvenile system would be frustrated. Id.

Two circuits this term held that jeopardy attaches to juvenile pro
ceedings in which the defendant faces a delinquency adjudication.2259 
In Fain v. Duff2260 the Fifth Circuit found that reprosecution of a 
juvenile as an adult on a charge based on the same acts on which a 
prior delinquency adjudication was based would violate fundamental 
fairness and the prohibition against double jeopardy.2261 Citing Fain, 
the Ninth Circuit in Jones v. Breed2262 also found that jeopardy attaches 
to juvenile delinquency adjudications.2263 In Brown v. Cox 2264 how
ever, the Fourth Circuit held that jeopardy does not attach to a waiver 
of jurisdiction hearing in a juvenile court.2265
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A statutory grant of immunity against the use of testimony in any 
criminal case was construed by the District of Columbia Circuit this 
term to proscribe the use in juvenile proceedings of testimony given 
pursuant to the immunity grant.2266 Thus, a juvenile witness properly 
was held in civil contempt for refusing to testify before a grand jury 
after immunity was granted.2267

2266. In re Grand Jury Proceedings, 491 F.2d 42 (D.C. Cir. 1974) (per curiam); 
see Organized Crime Control Act of 1970, § 201(a), 18 U.S.C. § 6002 (1970).

2267. 491 F.2d at 45. The court reasoned that the statutory grant of immunity 
was co-extensive with the fifth amendment privilege against self-incrimination, which 
is applicable to juvenile court proceedings. Id.; see Kastigar v. United States, 406 
U.S. 441, 462 (1972) (scope of section 6002 identical to fifth amendment privilege); 
In re Gault, 387 U.S. 1, 55 (1966) (fifth amendment right against self-incrimination 
applicable to juvenile court proceedings).

2268. See Carey, Federal Court Intervention in State Criminal Prosecutions, 56 
Mass. L.Q. 11, 35-40 (1971); Currie, The Three-Judge Court in Constitutional 
Litigation, 32 U. Chi. L. Rev. 1, 13-20 (1964); Maraist, Federal Intervention in 
State Criminal Proceedings: Dombrowski, Younger and Beyond, 50 Texas L. Rev. 
1324, 1332-38 (1972); Note, Federal Relief Against Threatened State Prosecutions: 
The Implications of Younger, Lake Carriers and Roe, 48 N.Y.U.L. Rev. 965, 969-87 
(1973).

2269. See Younger v. Harris, 401 U.S. 37, 43-45 (1971). Intervention by a 
federal court in a pending state criminal proceeding is improper if the defendant 
will not suffer exceptional irreparable injury or if federal rights can be protected 
without disturbing the states’ legitimate activities. See, e.g., Speight v. Slaton, 415 
U.S. 333, 334 (1974) (per curiam) (Georgia Supreme Court decision that a state 
obscenity statute was unconstitutional made federal interference in another case 
prosecuted under the same statute unnecessary); International News Distrib., Inc. v. 
Shriver, 488 F.2d 1350, 1353 (6th Cir. 1973) (remand to district court to determine 
likelihood of irreparable injury or threats to rights that could not be eliminated 
by a defense against state prosecution); 106 Forsyth Corp. v. Bishop, 482 F.2d 280, 
281 (5th Cir. 1973) (per curiam), petition for cert, filed, 43 U.S.L.W. 3050 (U.S. 
Jan. 1, 1974) (No. 73-1176) (federal intervention in obscenity case unnecessary in 
light of adequate review in state courts).

Constitutional Challenges

FEDERAL INTERVENTION IN STATE CRIMINAL PROCEEDINGS

A state criminal defendant may bring suit in a federal district court 
for injunctive or declaratory relief against a state prosecution in order 
to vindicate his constitutional rights. Thus, defendants wishing to 
challenge the constitutionality of state statutes, their enforcement, or 
state judicial proceedings are not limited to the state forum or to 
subsequent collateral attack in federal court.2268 Because the principles 
of equity, comity, and federalism generally preclude federal inter
vention in state affairs, however, a demonstration only of the un
constitutionality of a statute or action does not justify a federal court’s 
intervention in pending state criminal proceedings.2269 Rather, the 
defendant must show that irreparable injury more severe than that 
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"incidental to every criminal proceeding brought lawfully and in good 
faith” may result from the prosecution.2270

2270. See Younger v. Harris, 401 U.S. 37, 53-54 (1971) (failure to show bad 
faith, harassment, flagrantly unconstitutional statute, or “other unusual circumstances” 
precludes injunctive relief against pending state prosecution); Samuels v. Mackell, 
401 U.S. 66, 73 (1971) (Younger considerations ordinarily apply to suits for declara
tory judgment actions challenging pending state prosecutions); Boyle v. Landry, 401 
U.S. 77, 80-81 (1971) (declaratory and injunctive relief denied where complaint 
failed to allege specific instances of bad faith prosecutions or intimidating threats of 
prosecution); Perez v. Ledesma, 401 U.S. 82, 83-85 (1971) (Younger considerations 
apply to federal judicial interference with state decisions on propriety of arrests 
and admissibility of evidence in pending criminal prosecutions); Dyson v. Stein, 
401 U.S. 200, 203 (1971) (per curiam) (beyond finding that a state statute is 
unconstitutional on its face, a federal court must find irreparable injury as defined 
by Younger, Samuels, and Boyle before equitable relief against pending state prosecu
tion is allowed); Byrne v. Karalexis, 401 U.S. 216, 220 (1971) (per curiam) (a 
federal court may not grant injunctive or declaratory relief unless the court finds 
that the threat to defendant’s rights cannot be eliminated by defense against a 
single state criminal prosecution); The Supreme Court, 1970 Term, 85 Harv. L. Rev. 
301, 301-15 (1971). If there is no adequate remedy in the state court system, an 
injunction may issue against a pending state prosecution. See Helfant v. Kugler, 484 
F.2d 1277, 1282 (3d Cir. 1973), cert, granted, 43 U.S.L.W. 3295 (U.S. Nov. 11, 
1974) (No. 74-80).

Before the Supreme Court decided Younger and its companion cases, the dominant 
Supreme Court precedent on intervention was Dombrowski v. Pfister. 380 U.S. 497 
(1965). In Dombrowski the Court held that proof of both the facial overbreadth 
of a state statute and harrassment through a pattern of threatened prosecution by state 
officials would justify equitable federal intervention against threatened or pending 
state prosecutions. Id. at 490.

2271. Samuels v. Mackell, 401 U.S. 66, 73-74 (1971); see Perez v. Ledesma, 401 
U.S. 82, 121-30 (1971) (Brennan, J., concurring and dissenting).

2272. 415 U.S. 452 (1974).
2273. Id. at 475; see Jones v. Blair, 482 F.2d 575, 578-79 (4th Cir. 1973) (Younger 

does not apply in absence of pending state criminal proceeding); Jones v. Wade, 
479 F.2d 1176, 1180-82 (5th Cir. 1973) (remanded for determination of whether 
injunctive or declaratory relief should be granted where prosecution under a state 
flag desecration statute was threatened but not pending). In Steffel the Court 
specifically declined to delineate the conditions under which injunctive relief, rather 
than declaratory relief, could be granted against state prosecutions threatened but 
not pending. 415 U.S. at 474-75. But cf. Jones v. Wade, 479 F.2d 1176, 1182 
(5th Cir. 1973) (challenge for facial unconstitutionality is more pressing than chal
lenge of unconstitutional application because former is potentially detrimental to all 
citizens).

Prior to the 1973 term, the Supreme Court had reserved decision 
on whether a suit for declaratory judgment or injunctive relief could 
be brought in a federal court when a state prosecution was threatened 
but not pending.2211 The Court reached this issue this term in Steffel 
v. Thompson22*2 and concluded that a prospective criminal defendant 
may seek a federal declaratory judgment on the constitutionality of a 
state statute, on its face or as applied, when he can demonstrate a 
genuine threat of its enforcement.2273 The defendant need not show 
the bad faith or other special circumstances that a criminal defendant 
who seeks federal judicial interference in a pending state prosecution 
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must demonstrate because the considerations of federalism are not as 
pronounced when no state prosecution is pending.2274 Nor need he 
show irreparable injury, which he would have to show to obtain in
junctive relief.2275

2274. 415 U.S. at 462-63. If no state criminal proceeding has been instituted, 
federal intervention does not result in the duplication of proceedings, the disruption 
of state activities, or the negative inference that the federal courts question the ability 
of state courts to enforce the Constitution. Furthermore, when the state has not filed 
charges the potential defendant may be forced either to flout state law or to avoid 
what he believes to be constitutionally protected conduct in order to avoid criminal 
prosecution. Id.

2275. Id. at 471-72. The Court recognized that a declaratory judgment has a 
less intrusive effect on state activities than an injunction has. Even though a 
declaratory judgment may persuade the state courts to give a state statute a constitu
tionally valid construction, may lessen the deterrent effect of the statute, or may 
encourage enforcement officials to reconsider their responsibilities in relation to 
the statute, the declaratory judgment has no coercive effect. Noncompliance will not 
subject a person to the penalties of contempt. Id. at 469-71, citing Perez v. Ledesma, 
401 U.S. 82, 124-26 (1971).

2276. Compare id. at 478 (White, J., concurring) (federal suit could be sufficiently 
advanced that ordinary considerations of economy would warrant continuation of the 
federal suit) with id. at 480 (Rehnquist, J., concurring) (any state arrest prior to 
resolution of federal action would constitute a pending state action and bar declaratory 
relief).

2277. Compare id. at 477 (White, J., concurring) (federal court can issue later 
injunction to protect or effectuate its declaratory judgment) with id. at 481-82 
(Rehnquist, J., concurring) (prior declaratory judgment is only one factor in sub
sequent litigation seeking injunction because injunctive relief depends upon policies 
of federalism not determinative in proceedings for declaratory judgments).

2278. Compare id. at 477 (White, J., concurring) (final federal declaratory judg
ment should be accorded full res judicata effect in any later prosecution) with id. at 
482 n.3 (Rehnquist, J., concurring) (opinion reserved as to res judicata effect of 
declaratory judgment). See generally Martin, The Binding Effect of Federal Declara
tory Judgments on State Courts, 51 Texas L. Rev. 743, 747-53 (1973); Note, The 
Res Judicata Effect of Declaratory Relief in the Federal Courts, 46 S. Cal. L. Rev. 
803, 825-41 (1973).

2279. Cf. Allee v. Medrano, 416 U.S. 802, 821 (1974) (persistent pattern of 
injurious police harrassment; injunction properly issued against police harassment of 
labor organizers); O’Shea v. Littleton, 414 U.S. 488, 499-502 (1974) (allegations of 
misconduct and harassment by local law enforcement officials; past exposure to illegal 
conduct alone insufficient to merit injunctive relief); International News Distrib., Inc. 
v. Shriver, 488 F.2d 1350, 1353 (6th Cir. 1973) (allegations of repeated police 
harassment; remand to consider whether injunction should issue).

The ultimate effect of Stef el is uncertain because it raises manv 
questions as yet unanswered. The proper disposition of a federal 
declaratory judgment suit when a state prosecution is initiated after 
the initiation of the federal suit,2276 the availability of a federal court 
injunction to implement a prior declaratory judgment,2277 and the 
res judicata effect of a declaratory judgment on subsequent state pros
ecutions2278 are vital issues that remain to be resolved by the Court. 
Thus, while Stef el may assist the potential defendant in protecting 
himself from government harassment, the ultimate efficacy of the 
Steffel declaratory judgment suit remains in doubt.2279
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FIRST AMENDMENT

Facial Overbreadth. The Supreme Court last term in Broad-
rick v. Oklahoma2280 reaffirmed the long-standing rule that a person 
to whom a statute may constitutionally be applied may not challenge 
the statute as invalid on its face.2281 As the Court recognized, certain 
exceptions are made, but only where supported by the “most weighty 
countervailing policies.”2282 For example, where the statute’s over
breadth may cause others not before the court to refrain from con
stitutionally protected speech or expression, a litigant may challenge 
the facial validity of the statute.2283 Courts do not apply this excep
tion uniformly, however; where a limiting construction has been or 
could be applied, or where the statute is “an ordinary criminal law . . . 
sought to be applied to protected conduct,” the facial overbreadth 
doctrine is used sparingly.2284 Moreover, courts apply the doctrine less 
readily as the defendant’s behavior moves from “pure speech” toward

2280. 413 U.S. 601 (1973).
2281. Id. at 610. The plaintiffs in Broadrick unsuccessfully challenged an Oklahoma 

statute similar to the federal Hatch Act. Id. at 602; see Hatch Act, 5 U.S.C. § 
7324(2) (1970); Merit System of Personnel Administration Act, 74 Okla. Stat. Ann. 
§ 818 (1965). The Court found the plaintiffs’ active participation in a state officer’s 
re-election while they were state employees to be illegal under any constitutional 
construction of the statute and disallowed the facial overbreadth attack against the 
statute. 413 U.S. at 618. See generally Torke, The Future of First Amendment 
Overbreadth, 27 Vand. L. Rev. 289, 295-99 (1974); Note, The First Amendment 
Overbreadth Doctrine, 83 Harv. L. Rev. 844, 845-46, 852-58, 964-65 (1970).

2282. 413 U.S. at 611.
2283. Id. at 611-12; see, e.g., Grayned v. City of Rockford, 408 U.S. 104, 114 

(1972) (picket arrested in front of high school has standing to challenge over
breadth of antinoise ordinance because of possible deterrent effect on others, even 
though he does not claim his own conduct was protected by the first amendment); 
Gooding v. Wilson, 405 U.S. 518, 520-21 (1972) (person whose abusive language 
could have been found to be outside first amendment protections has standing to 
challenge statute forbidding use of “opprobrious language” on grounds of overbreadth); 
Cox v. Louisiana, 379 U.S. 536, 553-58 (1965) (conviction under breach of peace 
ordinance must be reversed as unconstitutionally threatening protected speech rights).

Under the other exception noted by the Broadrick Court, the facial validity of a 
statute may be challenged where individuals not parties to a particular suit may be 
injured by its outcome and yet have no effective avenue of preserving their rights. 
413 U.S. at 611. Since constitutional rights are personal and ordinarily may not 
be asserted vicariously, this exception must be premised on the individuals’ inability 
to assert their own rights. See id. at 610.

2284. 413 U.S. at 613. An example of “an ordinary criminal law” is a breach 
of the peace statute. According to the Broadrick majority, breach of the peace 
statutes ordinarily have not been invalidated in toto for overbreadth. Id. at 614. 
However, in two of the cases cited by the majority, Edwards v. South Carolina and 
Cox v. Louisiana, the Supreme Court labelled the breach of the peace statutes 
unconstitutionally overbroad. See Cox v. Louisiana, 379 U.S. 536, 551-52 (1965); 
Edwards v. South Carolina, 372 U.S. 229, 238 (1963). The Broadrick majority 
dismissed these overbreadth labels as unnecessary “additional holdings.” 413 U.S. 
at 614 n.13.
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“conduct,” which the state properly can proscribe.2285 2286 To support a 
facial overbreadth attack when conduct rather than speech is pros
ecuted, the defendant must show that the overbreadth of the chal
lenged statute is substantial in relation to the statute’s plainly legitimate 

2286

<
2285. 413 U.S. at 615. Drawing the line between conduct and speech constitutes 

a separate and difficult dimension of first amendment adjudication. See, e.g., Spence 
v. Washington, 418 U.S. 405, 410-11 (1974) (per curiam) (displaying privately 
owned United States flag with a peace symbol attached is protected communica
tive conduct); Gooding v. Wilson, 405 U.S. 518, 520 (1972) (opprobrious and 
abusive language is speech); Cohen v. California, 403 U.S. 15, 18 (1971) (wearing 
jacket that bears the words “Fuck the Draft” is communicative, hence speech); 
Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 505-06 
(1969) (wearing black armband in school to protest the Viet Nam war is speech); 
United States v. O’Brien, 391 U.S. 367, 375-77 (1968) (burning draft card to protest 
the Viet Nam war is properly prohibited conduct).

According to the Broadrick majority, courts readily apply the doctrine where a 
statute by its terms regulates “only spoken words.” 413 U.S. at 612. Thus, attacks 
against facial overbreadth have been allowed where an overly broad statute can stifle 
complaints about perceived grievances, where the statute might burden innocent as
sociations, where the statute regulates the time, place, and manner of expressive or 
communicative conduct, and where the statute delegates largely unconfined restraining 
power to local officials. Id. at 612-13.

2286. 413 U.S. at 615; see Tollett v. United States, 485 F.2d 1087, 1088-89, 
1097-98 (8th Cir. 1973) (conviction reversed on grounds of substantial overbreadth 
of statute prohibiting mailing of post cards containing “scurrilous” and “defamatory” 
language because statute did not sufficiently define “scurrilous” and “defamatory” 
and hence was susceptible to overly broad application). If the overbreadth is not 
substantial, the Court reasoned, it can be remedied through case-by-case determinations, 
which necessarily focus on the nature of the conduct at issue and the application 
of the statute to the conduct. 413 U.S. at 615-16. But see United States v. Donner, 
497 F.2d 184 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3330 (U.S. Dec. 10, 1974); 
United States v. Baranski, 484 F.2d 556 (7th Cir. 1973). In Baranski, decided two 
months after Broadrick, the defendants were charged under a federal statute pro
hibiting interference with the administration of the Selective Service Act “by force, 
violence or otherwise” and were convicted of defacing selective service records. 
See id. at 558-59; 50 U.S.C. App. § 462(a) (1970). The Seventh Circuit held 
that since the statute could be applied to nonforceful means of interference, such 
as speechmaking, pamphleteering, picketing, or peaceful assembly, the statute had 
a chilling effect on protected first amendment expression and was, therefore, void 
on its face. 484 F.2d at 563-70. Although the Government properly can pro
scribe the mutilation of draft records, the court in Baranski did not mention the 
requirements of substantial overbreadth that were set out in Broadrick. Subsequent
ly, the Seventh Circuit in Donner interpreted Baranski as having held that since the 
indictment charged hindrance and interference “by force, violence and otherwise,” 
the jury “may have based, and probably did base,” its verdict on the “otherwise” 
language, which is sufficiently broad to encompass protected first amendment com
munication. See 497 F.2d at 190. See also Street v. New York, 394 U.S. 576, 
585-90 (1969) (conviction of defendant for flag burning reversed because the 
record indicated that conviction could have been based both on the act and on the 
protected speech, which accompanied the act).

2287. 417 U.S. 733 (1974).

The applicability of the facial overbreadth doctrine also may be 
narrow where the statute challenged governs military, rather than 
civilian, conduct. In Parker v. Levy2287 an Army captain challenged 
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his court-martial conviction for the violation of two articles of the 
Uniform Code of Military Justice proscribing “conduct unbecoming 
an officer and a gentleman” and actions “to the prejudice of good order 
and discipline in the armed forces.”2288 In an extensive treatment of 
military justice, Justice Rehnquist, writing for the Supreme Court 
majority, found that the unique character of the military community 
and mission may render restrictions that would be constitutionally 
impermissible in the civilian context permissible in the military 
sphere.2289 The Court also cited Broadrick for the proposition that a 
statute’s overbreadth must be substantial in relation to its plainly 
legitimate scope and then upheld the articles challenged because they 
prohibited “a whole range of easily identifiable and constitutionally 
proscribable conduct” and therefore were not substantially over
broad.2290

2288. Id. at 738-39, see Uniform Code of Military Justice, 10 U.S.C. §§ 933-34 
(1970).

2289. 417 U.S. 758-59.
2290. Id. at 759-60. The Manual for Courts-Martial, according to Justice Rehn

quist, “narrowed the very broad reach of the literal language of the Articles . . . 
and supplied considerable specificity . . . .” Id. at 753-54. Undoubtedly, some 
students of constitutional law might not share Justice Rehnquist’s satisfaction with 
the articles because some of the narrowing construction to which he refers includes 
phrases like “conduct . . . directly and palpably—as distinguished from indirectly and 
remotely—prejudicial to good order and discipline.” The Manual, however, does 
list “sixty illustrative offenses.” Id. at 753.

2291. 415 U.S. 130 (1974) (5-4 decision).
2292. Id. at 132. In construing the statute, the lower court had focused on the 

necessity of prohibiting such speech because of its incompatibility with a police 
officer’s performance of his duty. Id.; see New Orleans v. Lewis, 263 La. 809, 825, 
269 So. 2d 450, 456 (1972).

2293. 415 U.S. at 132-33.
2294. 315 U.S. 568, 572 (1942).
2295. See 415 U.S. at 136 (Powell, J., concurring).
2296. Id. at 135; cf. Gooding v. Wilson, 405 U.S. 518, 524-25 (1972) (“op- 

probious” language does not tend to incite an immediate breach of the peace). The 

The Supreme Court did strike down one statute for facial over
breadth this term. In Lewis v. New Orleans2291 the Court rejected 
the Louisiana Supreme Court’s interpretation of “obscene or op
probrious language” directed at police officers as “fighting words.”2292 
The Supreme Court concluded that the lower court had not delimited 
the breadth of the term “opprobrious language” when it interpreted 
the phrase to mean fighting words.2293 2294 If the lower court had stated 
that opprobrious could mean only fighting words as delineated in 
Chaplinsky v. New Hampshire 2291 the statute might have been up
held.2295 However, the lower court reasoned that any language that 
is opprobrious constitutes fighting words, which left the breadth of 
the term “opprobrious” unconfined and the statute constitutionally 
defective.2296
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The facial overbreadth doctrine is by no means clearly defined. In 
formulating policies that underlie their legal articulations, judges con
sider their own attitudes toward the activity in question at least as 
much as they consider the language of the statute. Courts tend to 
adjudicate first amendment rights on an ad hoc basis and, therefore, 
generally disfavor arguments that statutes should be struck down for 
reasons inapplicable to the litigation.2297

Lewis decision may be a limited one; a reading of the facts suggests that the Court 
may have found the defendant’s case an appealing one because of the racial over
tones in police and judicial conduct. See 415 U.S. at 132 n.l.

2297. See Torke, supra note 2282, at 308-10.
2298. 418 U.S. 405 (1974) (per curiam).
2299. Id. at 412-15; see Wash. Rev. Code § 9.86.020 (1961). The statute 

forbids the placement of any figures, symbols, or other extraneous materials on a 
United States flag used for exhibition or display. Id.; see 418 U.S. at 405-08.

2300. 418 U.S. at 406; cf. Smith v. Goguen, 415 U.S. 566 (1974). In Goguen 
the Court struck down a flag desecration statute because the statute was vague; the 
Court did not decide whether the punished conduct was protected by the first amend
ment. Id. at 572-73; see Nimmer, The Meaning of Symbolic Speech Under the First 
Amendment, 21 U.C.L.A.L. Rev. 29, 46-57 (1973); Comment, Flag Desecration 
Statutes in Light of United States v. O’Brien and the First Amendment, 32 U. Pitt. 
L. Rev. 513 (1971).

2301. 418 U.S. at 408-09.
2302. Id. In Spence the defendant did not misuse public property, instigate 

disorderly conduct, restrain access to public areas, or intend either to stimulate a 
public demonstration or to attract a crowd. Id.; see Feiner v. New York, 340 U.S. 
315, 321 (1951) (police may arrest speaker who undertakes to incite riot).

2303. 418 U.S. 410-11. The defendant was protesting the invasion of Cam
bodia and the deaths of students at Kent State. Id. at 408. Although the defendant 
did not use words, the Court found that his conduct was communicative; the Court 
emphasized the traditional judicial recognition of the communicative aspects of flag 
display and that the correlation in time between the display and the Cambodia 
invasion and the Kent State tragedy made it difficult for any passerby to fail to 
discern the meaning of the defendant’s action. Id. at 410.

The state supreme court, in affirming the defendant’s conviction, had asserted 
that the state needed to preserve the flag as an “unalloyed symbol of our country.” 
Assuming that the state court’s assertion referred to the state’s interest in protecting 
the flag from mutilation or disfigurement and from consequent denigration, but not 
deciding the validity of this interest, the Supreme Court found that the defendant’s 
activity was a peaceful protest designed to convey a message and in no way impaired 
any interest of the state. Id. at 412-15.

Flag Misuse. The Supreme Court this term in Spence v. Wash
ington2298 held that a college student who displayed a United States 
flag upon which he had taped a peace symbol could not be convicted 
under a state improper flag use statute.2299 The Court considered the 
student’s conduct protected by the first amendment2300 because the 
flag was privately owned and displayed on private property/301 there 
was no breach of the peace,2302 and the defendant had engaged in a 
form of communication.2303 The Court, however, did not develop firm 
guidelines on what conduct toward the flag falls outside the protection
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of the first amendment.2304 The question continues to be an issue in 
the lower courts.2305

2304. Spence indicates that the display of a privately owned flag, altered to express 
a message, is protected by the first amendment if the display is not designed to 
provoke public disorder. However, the extent to which an individual may alter 
his flag, the requisite degree of precision or particularization of the message, and 
the extent to which the sensitivity of the crowd or the displayor’s knowledge of 
the crowd may influence the determination of whether the display is designed 
to provoke public disorder remain unclear. See id. at 408-10. See also Henkin, 
The Supreme Court, 1967 Term—Foreward: On Drawing Lines, 82 Harv. L. Rev. 
63 (1968); Nimmer, supra note 2301, at 29-33; Note, Symbolic Conduct, 68 Colum. 
L. Rev. 1091, 1109-17 (1968). The Supreme Court has avoided deciding whether 
the act of flag desecration is protected by the first amendment. See Cowgill v. 
California, 396 U.S. 371 (1970) (per curiam); Street v. New York, 394 U.S. 576, 
585-90 (1969).

2305. For example, the Fifth Circuit last term remanded a case with the direction 
that a three-judge district court be convened to determine the constitutionality of a 
Texas flag desecration statute. See Jones v. Wade, 479 F.2d 1176, 1182 (5th Cir. 1973) 
(defendant arrested for wearing an outfit to which several small United States flags 
had been sewn).

2306. The invocation of the exclusionary rule is the primary method by which 
the victim of illegal eavesdropping can challenge the government’s illegal acts. The 
protection of the exclusionary rule is available, however, only in criminal prosecutions. 
Section 802 of the Omnibus Crime Control and Safe Streets Act of 1968 does author
ize the victim of an illegal wiretap to sue the executing officer for illegal use of the 
wiretap information. See 18 U.S.C. § 2520 (1970). But if the victim is not informed 
of the wiretap, his right to sue is meaningless. Cf. 26 Vand. L. Rev. 177 (1973) 
(argument for broad requirement of notice after the fact to individual being tapped 
under the Act).

2307. 408 U.S. 1 (1972).
2308. Id. at 13-14. Plaintiffs in Tatum alleged only that the mere existence and 

operation of an Army intelligence gathering and distribution system inhibited their 
exercise of first amendment rights. Id. at 3. They did not assert before the Court 
that any specific actions by the Army violated their rights or would in the future 
violate their rights. Id.

Tatum effectively precludes suits by individuals who suspect that their first amend
ment rights are being violated by illegal government activity that could result in the 
massive compilation of secret dossiers on their private lives. Under Tatum an 
individual may sue successfully only if he can show specific personal harm resulting 
from the government activity. By the time he can show such harm, the injury, 
especially that to livelihood or reputation, may not be judicially remediable. See 
Note, Judicial Review of Military Surveillance of Civilians: Big Brother Wears Modern 
Army Green, 72 Colum. L. Rev. 1009, 1028-38 (1972).

Government Surveillance. In gathering information for po
tential use in criminal prosecutions, the Government may violate the 
constitutional rights of citizens. If those citizens are not prosecuted, 
they may have no forum in which to challenge the deprivation of their 
constitutional rights.2306 2307 The Supreme Court in Laird v. Tatum™1 
limited the availability of redress for government actions infringing 
on first amendment rights. The Court declared that only allegations 
of “specific present objective harm or a threat of specific future harm” 
could induce the Court to decide a case involving government action 
having an indirect deterrent effect on first amendment rights.2308
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The Supreme Court applied the Tatum rationale this term in 
California Bankers Association v. Shultz2309 and rejected certain first 
amendment challenges to the Bank Secrecy Act as implemented by 
the Secretary of the Treasury.2310 The Act requires banking institu
tions to keep records of and to report large foreign and domestic 
transactions of individual bank customers.2311 Disposing of the 
American Civil Liberties Union’s (ACLU) challenge to the record
keeping requirements, the Court found that there was no evidence 
that the Government had sought to use the bank records to force 
disclosure of members’ identities and that the challenge, therefore, 
was premature.2312 The Court conceded that the ACLU’s challenges 
to the reporting requirements of the Bank Secrecy Act regulations 
were less speculative than the challenge to the record-keeping require
ments but refused to hear the challenges to the reporting requirements 
because the ACLU did not allege that it regularly engaged in the 
types of transactions required to be reported.2313

In enunciating the strict specificity requirement, the Court revealed its views on 
the separation of congressional and judicial powers. The Court prefers to defer 
to Congress the supervision of executive policies and to allocate to the courts only 
the cases involving injuries that seem to be clearly recognizable. 408 U.S. at 15. 
This approach leaves open the danger that no governmental branch will oversee the 
Executive when Congress, by statute or policy, allows the Executive to police itself.

2309. 416 U.S. 21 (1974).
2310. See Act of Oct. 26, 1970, 12 U.S.C. §§ 1730d, 1829b, 1951-59, 31 U.S.C. 

§§ 1051-62, 1081-83, 1101-95, 1121, 1122 (1970).
2311. Banks must maintain microfilm records of checks, drafts, or other instruments 

drawn on the banks and various other records that the Secretary of the Treasury deems 
to have “a high degree of usefulness.” See 12 U.S.C. §§ 1829b(a)(2), 1951 (1970). 
The Act also requires banks to report to the Secretary of the Treasury certain large 
foreign and domestic financial transactions. 31 U.S.C. § 1101 (1970).

2312. See 416 U.S. at 56. Although the American Civil Liberties Union al
leged that the Government was making use of widespread informal access to bank 
records, the Court found no showing of specific harm because the organization had 
not alleged any specific government attempts to compel disclosure of the organization’s 
membership records. Id. at 56 n.26. The Court conceded that such attempts 
could constitute illegal infringement of associational interests if no compelling govern
mental interest justified the attempts. Id. at 55.

2313. See id. at 68-69. The Court failed to delineate the criteria for determining 
whether an individual or organization is regularly engaged in large financial transac
tions. Thus, an individual or organization wishing to challenge the Bank Secrecy 
Act will not know what to demonstrate to meet the specificity of harm requirement 
set out in Tatum.

Justices Powell and Blackmun, while agreeing with the Court’s disposition of the 
issues as framed by the majority, expressed concern that the Act has a great potential 
for abuse because its language is open-ended and because the legislative scheme 
confers broad discretionary authority on the Secretary of the Treasury to probe into 
the private lives of citizens. See id. at 78-79 (Powell, J., concurring).

2314. 480 F.2d 326, 330 (2d Cir. 1973), cert, denied, 415 U.S. 948 (1974).

The Second Circuit applied Tatum this term in Fifth Avenue Peace 
Parade Committee v. Gray.2314 In Fifth Avenue the Federal Bureau 
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of Investigation had conducted an investigation of the bank accounts 
of certain “umbrella organizations” established to protest American 
military involvement in Southeast Asia and had disseminated the in
formation gathered to other government agencies.2315 Rejecting the 
plaintiffs’ argument that the agency’s actions had a chilling effect on 
the exercise of first amendment rights, the court reasoned that the 
ongoing and pervasive military surveillance of civilians unsuccessfully 
challenged in Tatum was more chilling than the ad hoc response of a 
civilian agency to a single major demonstration.2316 The legacy of 
Tatum, as illustrated this term by California Bankers Association and 
Fifth Avenue, has been effectively to immunize government surveil
lance from a private citizen’s challenge and to sanction a system that 
enables the Government to categorize, catalog, and identify citizens 
and that does not subject the Government to the requirements of due 
process or to the supervision of a neutral magistrate.

2315. Id. at 327-29. In Fifth Avenue the plaintiffs alleged that the Federal Bureau 
of Investigation had examined and photocopied the plaintiffs’ bank records and 
checks, had used the records and checks to compile a list of persons connected with 
the organization, and had photographed persons boarding buses scheduled to go to a 
Washington peace march. The dissemination of information to other government 
agencies was stipulated at trial. Id. at 329.

2316. 480 F.2d at 331; see note 2308 supra.
2317. See Ferman, Congressional Controls on Campaign Financing: An Expansion 

or Contraction of the First Amendment, 22 Am. U.L. Rev. 1, 4, 5 (1972); Redish, 
Campaign Spending Laws and the First Amendment, 46 N.Y.U. L. Rev. 900, 907 
(1971).

2318. 482 F.2d 755 (D.C. Cir.), cert, denied, 414 U.S. 1076 (1973). W.A. “Tony” 
Boyle, former president of the United Mine Workers of America, was convicted of 
permitting illegal political contributions to be made from union funds. Id. at 757-58.

2319. See 18 U.S.C. § 610 (1970).
2320. 482 F.2d at 763-64.

Political Contributions. In considering election financing laws,
courts must balance the threat to the political system posed by the 
corrupting influences of large contributions against the threat of harm 
to the exercise of first amendment rights caused by contribution limits 
and disclosure requirements.2317 The District of Columbia Circuit this 
term provided an illustration of this balancing procedure in United 
States v. Boyle,2318 in which the court reviewed the constitutionality 
of a federal statute that prohibits labor organizations from contributing 
to federal election campaigns.2319 The court in Boyle noted that a 
needless infringement of first amendment rights would compel the in
validation of even those statutes serving a compelling governmental 
interest, but found no viable alternatives to the total prohibition of 
political contributions by labor unions.2320 The court concluded that 
the societal need to prevent the union’s exercise of undue influence in 
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federal elections and the need to protect minority interests in the 
union outweighed the union’s first amendment rights.2321

2321. See id. at 763. Judicial attempts to solve the problem of undue private in
fluence on the political process through the application of existing statutes imposing 
restraints on campaign financing seem unlikely to succeed because campaigners and 
monied interests simply devise ways to avoid statutory restrictions. See generally 
Ferman, supra note 2318, at 2. Providing candidates with greater access to the 
media might help eliminate the candidates’ dependence on large monied interests. 
See Redish, supra note 2317, at 933. But cf. Miami Herald Publishing Co. v. 
Tornillo, 418 U.S. 241, 254 (1974) (statute that compels newspapers to grant equal 
space to any political candidate it criticizes is unconstitutional intrusion into news
paper’s right to choose the material it will publish).

2322. See Miller v. California, 413 U.S. 15, 23 (1973); Roth v. United States, 
354 U.S. 476, 485 (1957).

2323. 413 U.S. 15 (1973); see Memoirs v. Massachusetts, 383 U.S. 413, 418 
(1966); Roth v. United States, 354 U.S. 476, 489-90 (1957); Circuits Note: 1971-1972 
Term 563 n.2177 (pre-1973 Supreme Court definitions of obscenity).

2324. 413 U.S. at 24. This part of the test was derived from the first part of the 
Roth-Memoirs test. Id.; see Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966); 
Roth v. United States, 354 U.S. 476, 489-90 (1957). One important difference 
between the application of the two tests has emerged. Most members of the legal 
profession interpreted Roth-Memoirs to require that the jury be instructed to apply 
national standards to determine obscenity, while under the Miller test the judge at 
his discretion can instruct the jury to apply local community standards. See United 
States v. Cangiano, 491 F.2d 906, 914 ( 2d Cir.) (Oakes, J., dissenting), petition 
for cert, filed, 42 U.S.L.W. 3596 (U.S. Apr. 11, 1974) (No. 73-1526).

2325. 413 U.S. at 24. The Court did not articulate a standard for the specificity 
of the statute’s definition of obscene conduct.

2326. Id. at 24-25. In delineating this part of the Miller test, the Court specifically 
rejected the “utterly without redeeming social value” standard of the Roth-Memoirs 
test because meeting that standard was a “burden virtually impossible to discharge 
under our criminal standards of proof.” Id. at 22, 24-25; see Memoirs v. Massachusetts, 
383 U.S. 413, 418-19 (1966).

2327. 418 U.S. 87 (1974). In Hamling the Court affirmed a pre-Miller con
viction for mailing obscene material in violation of a federal statute. Id. at 104-06; 
see 18 U.S.C. § 1461 (1970) (prohibits knowingly using the mails for distributing 
obscene matter). The defendants were convicted and conducted an unsuccessful 
appeal before the Miller decision. After the Miller decision they unsuccessfully ap

Obscenity. The Supreme Court long has held that the first
amendment does not protect obscenity.2322 The Court, however, did 
not articulate a test for obscenity that commanded the support of a 
majority of Justices until the end of its 1972 term, in Miller v. 
California.2323 Miller established a three-part inquiry to determine 
whether the average person applying contemporary community 
standards would find that the work, taken as a whole, appeals to the 
prurient interest,2324 whether the work depicts or describes in a patently 
offensive way sexual conduct specifically defined as obscene by the 
applicable state law,2325 and whether the work, taken as a whole, lacks 
serious literary, artistic, political, or scientific value.2326 2327 The Supreme 
Court in Handing v. United States2321 further developed the meaning 
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of community standards and the requirement of specificity in the 
obscenity statute.2328 The Court emphasized that the “contemporary 
community standards” element of the test requires that the judgment 
not be based on personal opinion or on the material’s effect on a par
ticularly sensitive, or insensitive, person or group.2329 but the standard 
does not require as a constitutional matter that the community be a 
precise or single limited geographic entity.2330 In considering the

plied to the Ninth Circuit for a rehearing. 418 U.S. at 97. The Supreme Court 
skirted the issue of the retroactivity of Miller by stating that previous decisions had 
established that a change in the law occurring after a relevant event in a case will be 
given effect in the case while the case is on direct review. Id. at 102. Thus, the Court 
avoided an analysis of the ex post facto issues raised in the circuit courts after the 
adoption of Miller. See United States v. Palladino, 490 F.2d 499, 501 (1st Cir. 1974); 
United States v. Thevis, 484 F.2d 1149, 1153-55 (5th Cir. 1973), cert, denied, 94 
S. Ct. 3222 (1974).

2328. 418 U.S. at 104-05. The Court ruled that whether a defendant violated 
a federal obscenity statute may be determined according to local community stan
dards. Id. at 104. Because this ruling raises the possibility that national distributors 
choosing to send products interstate will be at the mercy of every community that 
the goods may enter, the ruling may result in a “debilitating self-censorship.” See 
id. at 144 (Brennan, J., dissenting) (differing standards of obscenity might limit 
publication and distribution and therefore infringe on first amendment rights of 
citizenry); United States v. Palladino, 490 F.2d 499, 503 (1st Cir. 1974) (the guilt 
of senders of identical materials might depend on the chance course materials followed 
during mailing or sale); United States v. One Reel of Film, 481 F.2d 206, 210 (1st 
Cir. 1973) (Coffin, C.J., concurring) (federal law permitting seizures of obscene 
materials at customs must be applied according to national standards or a few ports of 
entry will control inflow of foreign art regardless of wishes of other communities). 
The Court reasoned in Hamling that because distributors are subject to varying 
standards of criminal liability under state obscenity statutes, there should be no im
pediment to the application of varying standards in federal prosecutions. 418 U.S. at 
106. The application of varying standards negates the advantages of the establish
ment of uniform federal laws.

2329. 418 U.S. at 105-06; see Miller v. California, 413 U.S. 15, 33 (1973).
Expert testimony usually is not needed on the issue of obscenity when the alleged 

obscene material is placed in evidence because the material “speaks for itself.” Paris 
Adult Theatre I v. Slaton, 413 U.S. 49, 56 & n.6 (1973); see United States v. 
Hamling, 481 F.2d 307, 311 (9th Cir. 1973), aff’d, 418 U.S. 87 (1974). The 
Court in Paris Adult Theatre did not decide whether expert testimony is required 
when the material appeals to deviant groups and the trier of fact cannot adequately 
judge whether the material appeals to the prurient interest of that group. 413 U.S. 
at 56 n.6 See also United States v. Palladino, 490 F.2d 499, 503 (1st Cir. 1974) 
(circuit court left to the district court the decision whether experts on material’s 
appeal to homosexuals are required).

2330. 418 U.S. at 105. The Court found that the Miller test requires only that 
a juror attempting to decide what an average person believes is obscene be permitted 
to draw on the knowledge of his “community or vicinage.” Id. at 105. The Court 
asserted that the judge may admit evidence about standards of communities out
side the district of the trial if the evidence would assist the jury. Id. at 106. Under 
this view of the community standards requirement, the Court determined that where 
the jury instructions referred to the standard of the country as a whole, the Court 
could not reverse the convictions on constitutional grounds as long as the instruc
tions did not induce the jury to rely on their personal opinions. Id. at 108-09. Similarly, 
the Court found instructions referring to “community standards” but not specifying 
a community proper. See Jenkins v. Georgia, 418 U.S. 153 (1974).
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specificity requirement, the Court held that the specific examples of 
pornography given in Miller added a clarifying gloss to the federal 
statute sufficient to meet the specificity requirements.2331

2331. 418 U.S. at 114-15; 94 S. Ct. at 2907; see Miller v. California, 413 U.S. 15, 24 
(1973). See also Amato v. Divine, 492 F.2d 1246 (7th Cir. 1974) (unpublished 
opinion) (state statute proscribing sale of “lewd, obscene or indecent materials” did 
not meet Miller standards of specificity); United States v. Thevis, 484 F.2d 1149, 
1155 (5th Cir. 1973), cert, denied, 94 S. Ct. 3222 (1974) (Miller gloss on federal 
criminal statute renders it constitutional); Literature, Inc. v. Quinn, 482 F.2d 372, 375 
(1st Cir. 1973) (state court opinion defining as obscene portrayals of actual sexual 
congress or “other activities commonly known as hard core pornography” did not 
meet the Miller specificity requirement).

The Court in Miller gave two examples of pornography: “(a) Patently offensive 
representation or descriptions of ultimate sexual acts, normal or perverted, actual or 
simulated, (b) Patently offensive representation or descriptions of masturbation, 
excretory functions, and lewd exhibition of the genitals.” 413 U.S. at 24.

2332. 418 U.S. 153 (1974).
2333. See id. at 161; Miller v. California, 413 U.S. 15, 27 (1973).
2334. See 418 U.S. at 160-61.
2335. See United States v. Cangiano, 491 F.2d 906 ( 2d Cir. 1974), cert, denied, 

43 U.S.L.W. 3229 (U.S. Oct. 22, 1974); G.I. Distributors v. Murphy, 490 F.2d 
1167 (2d Cir. 1973), cert, denied, 416 U.S. 939 (1974). A preseizure adversary 
hearing must be held only where the seizure of allegedly obscene materials is to be 
massive. See Heller v. New York, 413 U.S. 483, 491-92 (1973). See also A Quantity 
of Books v. Kansas, 378 U.S. 205 (1964); Marcus v. Search Warrants of Property, 367 
U.S. 717 (1961).

2336. See United States v. Cangiano, 491 F.2d 906, 912-14 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974); G.I. Distributors v. Murphy, 490 
F.2d 1167, 1168-70 (2d Cir. 1973), cert, denied, 416 U.S. 939 (1974). See also 
Roaden v. Kentucky, 413 U.S. 496, 500 (1973); A Quantity of Books v. Kansas, 378 
U.S. 205, 213 (1963); cf. Golden Eagle v. Johnson, 413 F.2d 1179, 1184 (9th Cir. 
1974), petition for cert, filed, 43 U.S.L.W. 3216 (U.S. Aug. 12, 1974) (No. 74-105) 
(the rationale of the need to preserve public access to non-obscene materials does 
not clearly apply to other activities that are arguably within the protection of the 

In Jenkins v. Georgia2332 the Court acted to place some limitations 
on the jury’s discretion. Finding that the film, “Carnal Knowledge,” 
could not be judged obscene under the test announced in Miller, the 
Court interpreted Miller as not allowing juries to exercise unbridled 
discretion when they determine whether a portrayal of sexual conduct 
is patently offensive.2333 To find limitations on jury discretion, the 
Court again looked to the examples given in MiUer and stated that 
although the examples were not exhaustive of the portrayals a jury 
might find patently offensive, they did fix substantive constitutional 
limitations on what is to be considered obscene.2334

In two decisions this term the Second Circuit qualified the require
ment that an adversary hearing precede a massive seizure of allegedly 
obscene materials.2335 The court affirmed the underlying rationale for 
the preseizure hearing requirement: where materials are to be seized, 
sensitive and unique procedures are necessary to assure the unob
structed public circulation of nonobscene material.2336 When seizure
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of the allegedly obscene material will not significantly interrupt the 
publics access to the material,2337 or when the owner may move mas
sive amounts of the allegedly obscene material,2338 a prior adversary 
hearing is not required.2339

first amendment; seizure of peyote used for religious purposes by member of Native 
American Church does not require a preseizure adversary hearing). The nature 
of the material seized and the manner of its distribution will determine whether first 
amendment considerations require a preseizure hearing.

2337. See United States v. Cangiano, 491 F.2d 906, 913 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974) (materials in clandestine storage facili
ties for hard core pornography distributed only to trusted customers); G.I. Distributors 
v. Murphy, 490 F.2d 1167, 1168 (2d Cir. 1973), cert, denied, 416 U.S. 939 (1974) 
(no attempted distribution of materials and seizure took place only a few hours be
fore hearing).

2338. Cf. G.I. Distributors v. Murphy, 490 F.2d 1167, 1170 (2d Cir. 1973), cert, 
denied, 416 U.S. 939 (1974) (minimal overnight restraint was appropriate to prevent 
owners from moving 19,000 copies of magazines).

2339. See United States v. Cangiano, 491 F.2d 906, 913 (2d Cir. 1974), cert, 
denied, 43 U.S.L.W. 3229 (U.S. Oct. 22, 1974); G.I. Distributors v. Murphy, 490 
F.2d 1167, 1169-70 (2d Cir. 1973), cert, denied, 416 U.S. 939 (1974).

2340. U.S. Const, amend. V. The prohibition of double jeopardy has been applied 
to the states through the fourteenth amendment. Benton v. Maryland, 395 U.S. 
784, 795-96 (1969).

2341. Cf. Helvering v. Mitchell, 303 U.S. 391, 398-99 (1938) (acquittal on a 
criminal charge is not a bar to civil action remedial in nature); United States v. One 
1969 Buick Riviera Auto., 493 F.2d 553, 554 (5th Cir. 1974) (since forfeiture of 
instrument of crime is accomplished by a civil proceeding, double jeopardy does not 
preclude forfeiture after acquittal on criminal charge); Fain v. Duff, 488 F.2d 218, 
224-25 (5th Cir. 1973), petition for cert, filed, 43 U.S.L.W. 3035 (U.S. May 25, 
1974) (No. 73-1768) (reprosecution of juvenile as adult, previously found delinquent 
in juvenile proceedings, violative of double jeopardy clause).

2342. See United States v. Sisson, 399 U.S. 267, 289-90 (1970); United States v. 
Ball, 163 U.S. 662, 671 (1896).

2343. United States v. Jorn, 400 U.S. 470, 478 n.7 (1971); United States v. Sisson, 
399 U.S. 267, 290 n.19 (1970). Compare United States v. Jenkins, 490 F.2d 868, 
878 (2d Cir. 1973), cert, granted, 417 U.S. 908 (1974) (No. 73-1513) (determina
tion that Supreme Court case should not be applied retroactively to defendant was 
based upon specific circumstance of defendant’s case; appeal denied) with United States 

DOUBLE JEOPARDY

When Jeopardy Attaches. The double jeopardy clause of the
fifth amendment2340 bars indictment for an offense when the accused 
has been placed in jeopardy of conviction for the same offense in an 
earlier prosecution.2341 If either the judge or jury renders a verdict 
of acquittal on the merits, the Government cannot appeal the acquittal 
regardless of any error committed at trial.2342 When the judge dis
poses of the case, the determination of whether the disposition amounts 
to an acquittal on the merits is difficult. Generally, if the judicial dis
position is premised upon evidence adduced at trial, the double jeop
ardy clause bars appeal or reprosecution.2343 No simple formula, 
however, clearly differentiates between facts adduced and matters of 
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law. If the judge’s dismissal of the indictment is premised on eviden
tiary facts that would have constituted a defense on the merits at 
trial, jeopardy precludes reprosecution.2344 No acquittal has occurred 
and jeopardy does not attach upon dismissal if the court decides only 
that it cannot accept a guilty plea without more information.2345 Gen
erally, the further the trial has progressed, the more likely appellate 
courts are to find that the trial court premised its dismissal on eviden
tiary facts.2346

v. Esposito, 492 F.2d 6, 9-10 (7th Cir. 1973) (arrest of judgment was based upon 
purely legal holding; appeal allowed).

The Third Circuit will allow government appeal and reprosecution if the dismissal 
of the indictment was premised on a stipulation made solely for the purpose of 
attacking the indictment’s validity. See United States v. Serfass, 492 F.2d 388, 
390 (3d Cir), cert, granted, 416 U.S. 955 (1974) (No. 73-1424); United States v. 
Pecora, 484 F.2d 1289, 1292-93 (3d Cir. 1973). The government’s appeal will not be 
allowed, however, if the defendant has waived his right to a jury trial. United States v. 
Serfass, supra at 390; United States v. Pecora, supra at 1292-93; cf. United States v. 
Velazquez, 490 F.2d 29, 33-34 & n.4 (2d Cir. 1973) (strong presumption that 
jeopardy has not attached where defendant has not waived jury right).

2344. United States v. Brewster, 408 U.S. 501, 506 (1972); see United States v. 
Lewis, 492 F.2d 126, 127-28 (5th Cir. 1974) (per curiam), petition for cert, filed, 
43 U.S.L.W. 3182 (U.S. July 7, 1974) (No. 74-36) (dismissal of indictment based 
on showing at pretrial hearing that draft board postponed defendant’s order to report 
beyond the period permitted by regulation; appeal denied); United States v. Southern 
Ry., 485 F.2d 309, 310-11 (4th Cir. 1973) (dismissal of indictment based on documents 
presented at hearing on motion to dismiss; appeal denied).

2345. See United States v. Brown, 481 F.2d 1035, 1040-41 (8th Cir. 1973). See 
also United States v. Giddens, 494 F.2d 49, 50 (5th Cir. 1974) (per curiam) (appeal 
allowed because dismissal for lack of venue not acquittal on merits); United States v. 
Velazquez, 490 F.2d 29, 33 (2d Cir. 1974) (trial judge dismissed indictment solely 
on defendant’s motion papers, without giving either side opportunity to be heard 
and without having defendant appear in open court; appeal allowed because not 
an acquittal on merits).

2346. Compare United States v. Wilson, 492 F.2d 1345, 1347-48 (3d Cir.), cert, 
granted, 417 U.S. 908 (1974) (No. 73-1395) (arrest of judgment held acquittal because 
based on facts adduced at trial that related to general issue of case; appeal denied) with 
United States v. Martin Linen Supply Co., 485 F.2d 1143, 1146-47 (5th Cir. 1973), 
cert, denied, 415 U.S. 915 (1974) (dismissal after discovery but before witnesses 
were compelled to testify held not acquittal; appeal allowed).

2347. 490 F.2d 868 (2d Cir. 1973), cert, granted, 417 U.S. 908 (1974) (No. 73- 
1513).

2348. Id. at 870.
2349. Id. at 880. Even if the judge’s error is one of law, jeopardy attaches if the 

decision is premised on facts adduced at trial relating to the general issue of the case. 
Id. at 878-80.

The Second Circuit in United States v. Jenkins2347 found that jeop
ardy had attached when the trial judge, after determining that a Su
preme Court decision altering precedent was not to be applied retro
actively, dismissed an indictment.2348 The Government contended that 
the retroactivity issue had been decided erroneously by the trial court, 
but the Second Circuit found that jeopardy had attached because the 
trial court’s disposition was premised on facts not found in the indict
ment, and refused to hear the appeal.2349
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Jeopardy After Mistrial. In the absence of an acquittal on the
merits, jeopardy attaches when the jury is impaneled or sworn, if the 
trial is a jury trial, or when the judge begins to hear evidence, if the 
trial is a bench trial.235? The attachment of jeopardy in these cases, 
however, does not bar retrial after an aborted trial if a mistrial was 
mandated by “manifest necessity” or was necessary to ensure that the 
“ends of public justice” would be served.2350 2351 No clear-cut definition of 
“manifest necessity” or the “ends of public justice” has ever been 
devised,2352 but general policies followed by courts can be gleaned 
from their holdings.

2350. See, e.g., United States v. Jenkins, 490 F.2d 868, 875 n.12 (2d Cir. 1973), 
cert, granted, 417 U.S. 908 (1974) (No. 73-1513); United States v. Whitman, 480 F.2d 
1028, 1030 (6th Cir. 1973); McCarthy v. Zerbst, 85 F.2d 640, 642 (10th Cir.), cert, 
denied, 299 U.S. 610 (1936).

2351. United States v. Jorn, 400 U.S. 470, 481 (1971); United States v. Perez, 22 
U.S. (9 Wheat.) 579 (1824). Retrial is not barred if the defendant consents to the 
mistrial. See United States v. Goldstein, 479 F.2d 1061, 1066-67 (2d Cir. 1973).

2352. See Illinois v. Somerville, 410 U.S. 458, 464 (1973) (justifications for declaring 
mistrial ultimately turn on judge’s discretionary treatment of factual situations). In 
Somerville Justice Rehnquist formulated general guidelines. The trial judge prop
erly exercises his discretion to declare a mistrial if an impartial verdict of convic
tion cannot be reached or if a verdict of conviction can be reached but will be re
versed on appeal because of obvious procedural error in the trial. Id. But see id. 
at 483 n.2 (Marshall, J., dissenting) (manifest necessity justification should be applied 
if mistrial resulted from errors caused by sources outside the control of prosecutors 
or judges); id. at 472-76 (White, J., dissenting) (prosecutorial mistake does not com
pel mistrial and retrial).

2353. See United States ex rel. Russo v. Superior Court, 483 F.2d 7, 16 (3d Cir. 
1973) (declaration of mistrial was abuse of discretion in absence of evidence supporting 
conclusion that jury was exhausted).

2354. Id.; cf. United States v. Medansky, 486 F.2d 807, 812 (7th Cir. 1973), 
cert, denied, 415 U.S. 989 (1974) (declaration of mistrial valid where foreman in
formed court that no change in position had occurred after 17 hours of deliberation).

2355. See McNeal v. Hollowell, 481 F.2d 1145, 1150 (5th Cir. 1973), cert, denied, 
415 U.S. 951 (1974); cf. Downum v. United States, 372 U.S. 734 (1963). At 
the prosecutor’s request the trial judge in Downum discharged the jury after it was 
impaneled and sworn because a key government witness on two of six counts against 
the defendant could not be found. The defendant had requested dismissal for failure 
to prosecute on the two counts and continuation of the trial on the other four. The 
Supreme Court found the jury discharge improper. Id. at 737-38.

A declaration of mistrial because the jury is hung and the allowance 
of retrial will be scrutinized closely because the procedure easilv can 
be used manipulatively;2353 the trial judge’s conclusion that the jury 
cannot reach a verdict must be supported by something more than his 
opinion that the jury has deliberated long enough.2354 A reviewing 
court also will be unsympathetic to a declaration of mistrial that al
lows retrial where the ruling affords the Government undue advantage 
in retrial.2355 That declaration of mistrial effectively amounts to a 
post-jeopardy continuance enabling the prosecutor to strengthen his 
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case should cause the reversal of a conviction obtained at the second 
trial unless strong justification for the declaration exists.2356

2356. See United States v. Kin Ping Cheuny, 485 F.2d 689, 691-92 (5th Cir. 
1973); McNeal v. Hollowell, 481 F.2d 1145, 1150 (5th Cir. 1973), cert, denied, 
415 U.S. 951 (1974).

2357. See United States v. Romano, 482 F.2d 1183, 1187-88 (5th Cir. 1973) 
(mistrial granted defendant after prosecutor’s prejudicial remarks; retrial allowed 
because remarks were inadvertent). See also United States v. Dinitz, 492 F.2d 53, 
59-61 (5th Cir. 1974) (defense counsel’s actions were improper but curable by instruc
tion; court’s dismissal of defense counsel from case, which necessitated a mistrial, was 
improper and retrial would be barred).

2358. See Thomas v. Beasley, 491 F.2d 507, 508 (6th Cir.), cert, denied, 417 U.S. 
955 (1974). In Thomas after the trial judge discovered that counsel for two of 
the three codefendants had served in night court as a temporary judge and had 
signed arrest warrants for all three defendants, he declared a mistrial as to all de
fendants. The appellate court ruled that because substantial testimony had been 
heard, severance of the third defendant’s trial rather than a declaration of mistrial 
would have been appropriate. The mistrial was not mandated by manifest necessity, 
and retrial, therefore, was barred by the double jeopardy clause. Id. at 508-10. See 
also Whitfield v. Warden, 486 F.2d 1118 (4th Cir. 1973). In Whitfield a juror 
walked into the courtroom while the judge was hearing motions for judgments of 
acquittal; the judge declared a mistrial because a juror was tainted, and the appellate 
court upheld this exercise of discretion. Id. at 1123-24.

2359. 491 F.2d 1047 (5th Cir. 1974).
2360. Id. at 1049. The defendant had a previous trial that was declared a mistrial 

because of the illness of the first defense counsel. At the first trial a telephone 
repairman who inadvertently had tapped the defendant’s damaging conversation 
testified. Defense counsel appointed for the second trial recognized from the transcript 
of the first trial a ground for suppression of the anticipated testimony. Id.

In its motion for a mistrial the Government asserted surprise and deprivation of 
the right to appeal. Id.; see Omnibus Crime Control and Safe Streets Act of 1968, § 
802, 18 U.S.C. §§ 2518( 10) (a)-(b) (1970). Subsection (a) of the 1968 Crime 
Control Act provides that motions to suppress an intercepted communication on the 
ground that it was unlawfully intercepted should be made before trial unless the 
defendant has no opportunity to make the motion before trial or is not aware of the 
grounds for the motion. Subsection (b) provides that the Government shall have a 
right to appeal from orders granting pretrial motions to suppress. Once jeopardy 
has attached, however, the Government may not appeal. See id. § 14(a)(1), 18 
U.S.C. § 3731 (1970).

2361. 491 F.2d at 1047.

In determining whether manifest necessity supports the declaration 
of a mistrial, appellate courts examine the conduct of counsel2357 and 
the trial judge’s exercise of discretion.2358 In United States v. Moon2359 
the Government was granted a mistrial after the trial judge had granted 
defense counsel’s motion to suppress testimony, even though the 
defense counsel, who was aware of the grounds for mistrial prior to 
trial, delayed making the motion until the jury had been sworn and 
jeopardy had attached.2360 After granting a mistrial, the trial judge 
dismissed the indictment on the ground of jeopardy.2361 The appellate 
court ruled that since defense counsel made the motion to suppress 
in a manner calculated to deny the Government its right to appeal, 
the motion should not have been heard. Since the motion was heard 
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and granted, the trial court should have declared the mistrial as a 
matter of manifest necessity in order to permit government appeal.2362

2362. Id. at 1049-50. On remand the trial court was directed to vacate its order 
granting the motion to suppress. Id.

2363. See Ashe v. Swenson, 397 U.S. 436, 446 (1970).
2364. Morey v. Commonwealth, 108 Mass. 433, 434 (1871). Courts tend to 

apply the test strictly and to require a showing that the evidence is virtually identical. 
Any deviation in the language of the statute or the requirements for conviction will 
cause the double jeopardy defense to fail. See, e.g., United States v. Valencia, 492 
F.2d 1071, 1074 (9th Cir. 1974) (aiding, abetting, and counseling importation, and 
conspiracy to import narcotics are separate offenses); United States v. McCall, 489 
F.2d 359, 362 (2d Cir. 1973) (receiving, concealing, buying, selling, and facilitating 
the transportation, concealment, and sale of narcotics after importation different from 
transfering or selling narcotics); United States v. Bruce, 488 F.2d 1224, 1229-30 
(5th Cir. 1973) (convictions under both mail and securities fraud counts upheld 
when the only different element of proof was the sale of a security); United States v. 
Turner, 485 F.2d 976, 982 (D.C. Cir. 1973) (sale of narcotics different from 
facilitating concealment and sale); United States v. Jackson, 482 F.2d 1167, 1176 
(10th Cir. 1973) (aiding and abetting and conspiracy to import narcotics are 
separate offenses); United States v. Boyle, 482 F.2d 755, 766 (D.C. Cir.), cert, denied, 
414 U.S. 1076 (1973) (substantive offense and conspiracy to commit substantive 
offense are separate offenses); cf. Ansley v. Stynchcombe, 480 F.2d 437, 440 (5th 
Cir. 1973) (bribery and improperly influencing legislative actions considered separate 
offenses in a trial concerning the bribery of a state legislator).

2365. 397 U.S. 436 (1970).
2366. Id. at 443-46. Chief Justice Burger, maintaining the validity of the same 

evidence test, advocates the position that if a second trial requires proof of one 

Multiple Prosecutions Arising Out of the Same Transaction.
The Government may violate an accused’s right not to be placed in 
double jeopardy if, after jeopardy attaches in a prosecution for one 
offense, the Government prosecutes the accused for a separate but 
similar offense arising out of the same transaction. For example, 
where the Government charges the defendant with several counts of 
robbery arising out of the robbery of several persons simultaneously, 
the Government cannot prosecute the defendant for robbery of one 
of the individuals after the jury in a previous trial for robbery of 
another of the individuals has found the defendant not present at 
the robbery.2363 The traditional test for determining whether the sec
ond prosecution places the defendant in double jeopardy is the “same 
evidence” test, which precludes a second prosecution if the evidence 
required to support conviction on the charge in the subsequent trial 
would have been sufficient to support conviction on the charge in 
the first trial.2364 The Supreme Court has refrained from using this 
test and in Ashe v. Swenson2^ framed a slightly different test based 
on the doctrine of collateral estoppel: if an essential element of the 
charge in the subsequent prosecution was determined favorably to the 
defendant in the previous trial, double jeopardy bars the subsequent 
prosecution.2366 In a concurring opinion, three Justices expressly 
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rejected the same evidence test and suggested that it be replaced by 
the “same transaction” test, which would bar multiple prosecutions 
for offenses arising out of a “single criminal act, occurrence, episode, 
or transaction.”2367

fact the proof of which is not required at the first trial, the second trial does not 
violate the defendant’s protection against double jeopardy. Id. at 464 (Burger, C.J., 
dissenting). See also Schaefer, Unresolved Issues in the Law of Double Jeopardy: 
Waller and Ashe, 58 Calif. L. Rev. 391 (1970); Note, Twice in Jeopardy, 75 Yale 
L.J. 262 (1965).

2367. See 397 U.S. at 448-49 (Brennan, J., concurring).
2368. See Moton v. Swenson, 488 F.2d 1060, 1061-62 (8th Cir. 1973), cert, denied, 

417 U.S. 957 (1974); United States v. Cioffi, 487 F.2d 492, 496-98 (2d Cir. 1973).
2369. 487 F.2d 492 (2d Cir. 1973).
2370. See id. at 496-98. In writing for the majority, Judge Friendly opined 

that double jeopardy will be a fertile area for Supreme Court consideration unless 
prosecutors adhere to the recommendations that all offenses arising out of the same 
transaction be joined. Id. at 497. See also Model Penal Code §§ 1.07(2), 109 
(Proposed Official Draft 1962); Am. Bar Ass’n, Minimum Standards for Criminal 
Justice, Joinder and Severance §§ 1.1, 1.3 (1968).

2371. 487 F.2d at 498. Responding to the defendant’s argument that collateral 
estoppel barred the second prosecution, the court found that the Ashe collateral 
estoppel doctrine was inapplicable because it was impossible to determine with 
certainty what the jury in the earlier prosecution had decided. See id. at 498; 
Ashe v. Swenson, 397 U.S. 436, 445 (1970); Schaefer, supra note 2366, at 394; 
note 2366 supra and accompanying text. Since it usually is not possible to determine 
what a jury at a previous criminal trial has decided, the collateral estoppel defense 
may not be particularly valuable to criminal defendants. See United States v. Haines, 
485 F.2d 564, 565 (7th Cir. 1973), cert, denied, 417 U.S. 977 (1974) (unless record 
of the prior proceeding affirmatively demonstrates that an issue involved in the second 
trial was determined in the former trial, relitigation is not prevented). But see 
McDonald v. Wainwright, 493 F.2d 204 ( 5th Cir. 1974). The defendant in 
McDonald was acquitted of rape and assault to commit rape but was convicted at a 
subsequent trial of breaking and entering with intent to commit rape. Since the 
state at the second trial, by evidence and oral argument, had sought to prove intent 
to commit rape by the circumstance that a rape had occurred and since the trial 
court in the first trial had admitted evidence on breaking and entering, the second 
trial placed the defendant in double jeopardy. Id. at 206-07.

2372. See 488 F.2d 1060, 1061-62 (8th Cir. 1973), cert, denied, 417 U.S. 957 
(1974).

In two cases decided this term, the Second and Eighth Circuits 
rejected challenges to the same evidence test.2368 The Second Circuit 
in United States v. Cioffi,2369 while rejecting a rigid application of the 
same evidence test where only one unique element separates the two 
offenses, recognized that Ashe had not replaced the traditional test 
with the new same transaction test.2370 The court then upheld the 
propriety of the defendant’s trial on charges of intent to sell counterfeit 
stamps after the defendant’s acquittal on charges of intent to sell 
counterfeit money at the same time.2371 The Eighth Circuit, con
cluding that the joinder of all charges arising out of a single transaction 
should not be deemed constitutionally mandated, more clearly re
jected the same transaction test in Moton v. Swenson.2372 The de
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fendant at times is advantaged by separate trials, especially where a 
single act constitutes several criminal offenses.2373 Furthermore, in 
complex cases where consolidation would confuse the jury, justice 
might be better served by conducting separate trials.2374

2373. See id. To illustrate its position that defendants may be advantaged by 
separate trials, the court pointed out that defendants present numerous motions for 
severance. Defendants may feel that to place before a jury evidence of two crimes 
committed in a series of violent acts might enhance chances of conviction on both 
even though proof of one alone might be weak. Id.

2374. Id. Severance would not be foreclosed even if the same transaction test 
were raised to a constitutional level, however, because the defendant and the prose
cution would always have the option of showing that severance was necessary to ensure 
fundamental fairness.

2375. For example, the Fifth, Eighth, and Ninth Circuits agreed that the double 
jeopardy bar does not preclude the modification of a sentence to add a statutorily 
required parole term where the judge has failed to include that term in the original 
sentence. Modification is allowed on the theory that lawful punishment has not 
been imposed until the sentence including the parole term is pronounced. See, e.g., 
United States v. Richardson, 498 F.2d 9, 9-10 (8th Cir. 1974) (per curiam); 
United States v. Mack, 494 F.2d 1204, 1207 (9th Cir. 1974); Tanner v. United 
States, 493 F.2d 1350, 1351 (5th Cir. 1974) (per curiam).

2376. 482 F.2d 1 (8th Cir. 1973).
2377. Id. at 4. The Fultz court also decided that a prison term longer than 

the original term of probation can be imposed when the original sentencing was 
suspended until the revocation of probation. Id. at 2, 4.

2378. 484 F.2d 894 (7th Cir. 1973).
2379. Id. at 899. The defendant had been sentenced to three years imprisonment 

for failure to report for induction. Upon motion for reduction of sentence, a judge 
who was not assigned to the case granted a three-year probation term. When the 
originally assigned judge returned from vacation, he reinstated the prison term and 
allowed a one-month credit. Id. at 896-97.

2380. Id. at 899. The court recognized, however, that the revocation of probation 
for a violation of its terms does not violate the double jeopardy clause, even if the 
revocation results in confinement. Id.

2381. Although the Eighth Circuit in Fultz was not presented with a change of 
sentence not premised on violations of probation conditions, the court’s language 

Proceedings to Which Jeopardy Attaches. Several circuits this
term focused on the relationship between resentencing and double 
jeopardy.2375 The Eighth Circuit in United States c. Fultz 2376 upheld 
the imposition of a five-year prison sentence upon a probationer who 
had broken a three-year probation term. The court held that a 
probationary sentence is rehabilitative, not punitive, and that the 
imposition of a prison term after the violation of parole therefore 
does not constitute a second punishment.2377 The Seventh Circuit, 
however, in United States v. Terisi2378 reversed a lower court’s order 
resentencing the defendant to a term of imprisonment after he had 
begun serving a probation sentence.2379 The court ruled that a sen
tence of probation is punitive and that a change in sentence from 
probation to unsuspended incarceration is a violation of the constitu
tional guarantee against double jeopardy.2380 Thus, two circuits dis
agree fundamentally on the nature of probation.2381
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Courts have refused to apply the collateral estoppel rationale of 
Ashe v. Swenson2382 to overturn the rule that prosecutions for one 
offense in both state and federal courts do not violate double jeopardy 
guarantees.2383 The Tenth Circuit in United States v. Smaldone238* 
refused to allow an erosion of this dual sovereignty doctrine under the 
Ashe rationale in a case involving a federal gambling statute that made 
it a federal crime to engage in a gambling business that is illegal in 
the state in which it is conducted.2385 The court rejected the argument 
that the statute invites double jeopardy because it can force re litigation 
of the same facts.2386

strongly implies that it would not consider any change of sentence after the com
mencement of probation to be violative of the double jeopardy clause. See 482 F.2d 
at 4-5.

2382. 397 U.S. 436, 442-43 (1970); see notes 2367-2368 supra and accompanying 
text.

2383. See United States v. Hayles, 492 F.2d 125, 126 (5th Cir. 1974); Martin v. 
Rose, 481 F.2d 658, 660-62 (6th Cir. 1973) (per curiam). The Sixth Circuit in 
Martin upheld the dual sovereignty doctrine and refused to apply collateral estoppel 
under the Ashe rationale because the state and federal governments are neither the 
same parties nor in privity. 481 F.2d at 660. But see United States v. Crawford, 
466 F.2d 1155, 1156 (10th Cir.), cert, denied, 409 U.S. 915 (1972) (federal Dyer 
Act conviction reversed on ground of unfairness after previous conviction for petty 
larceny in state court); Circuits Note: 1972-1973 Term 742.

2384. 485 F.2d 1333 (10th Cir. 1973), cert, denied, 416 U.S. 917 (1974).
2385. 18 U.S.C. § 1955 (1970). Federal jurisdiction attaches when five or more 

people are involved and the operation continues for 30 days or grosses more than 
$2,000 in a single day. Id. § 1955 (b) (1) (iii).

2386. 485 F.2d at 1343. Collateral estoppel does not bar the admission in a federal 
trial of evidence admitted in a state trial on another charge that was dismissed. 
See United States v. Baggett, 481 F.2d 114, 115 (4th Cir. 1973) (per curiam) 
(evidence admitted in order to show succession of events tending to prove evil intent).

2387. 477 F.2d 199 (6th Cir. 1973).
2388. Id. at 202. The court analogized the situation to that in which the jury 

finds a defendant guilty of a lesser included offense. See Price v. Georgia, 398 U.S. 
323 (1970). If the jury finds a defendant guilty of a lesser included offense, retrial 
after a successful appeal is permitted only on a charge no greater than that of a 
lesser included offense because the defendant is considered to have been acquitted 
of the greater charge. Id. at 329.

2389. 477 F.2d at 202.
2390. North Carolina v. Pearce, 395 U.S. 711, 719 (1969). See also United States v. 

Green, 355 U.S. 184 (1957). In Green the Court based its finding that a defendant 

In Rivers v. Lucas2387 the Sixth Circuit held that the double jeopardy 
bar dictated that a defendant sentenced for the lesser included offense 
to which he pled guilty could not be retried for a greater offense even 
if the guilty plea was set aside on appeal.2388 The court asserted that 
a defendant should not have to risk revival of the greater charge when 
he chooses to exercise his right to appeal.2389 If the defendant is 
retried on a lesser offense after he has successfully appealed his first 
conviction, the double jeopardy clause does not prevent the imposition 
of a more severe sentence at the retrial,2390 but due process requires 
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the judge to make an affirmative showing of the reasons for the more 
severe sentence and forbids judicial retribution against a defendant

FORFEITURE

This term the Supreme Court in Calero-Toledo v. Pearson Yacht 
Leasing Co.2™2 upheld a Puerto Rican statute requiring forfeiture of 
property closely related to the commission of a criminal act against the 
charge that the statute authorized an unconstitutional taking of an 
innocent party’s property without just compensation.2391 2392 2393 However, 
the Court suggested that forfeiture actions may not survive constitu
tional challenge where the property subject to forfeiture was taken 
from its owner without his consent or where the owner was un
involved in and unaware of the wrongful activity and had done all 
that reasonably could be expected of him to prevent the proscribed 
use of his property.2394 By cautiously categorizing the situations in 
which forfeiture may be impermissible, the Court limited the grounds 
for successful challenge to forfeiture statutes that it had delineated 
previously in United States v. United States Coin & Currency.2395

can be retried after a successful appeal on a theory of waiver of the defense of double 
jeopardy or of the continuation of jeopardy until the proceedings at the first trial are 
final. Id. at 189; cf. United States v. Sheppard, 485 F.2d 684 (4th Cir. 1973) (No. 
73-1504) (unpublished opinion) (after reversal on appeal of Kentucky conviction 
in federal court in Kentucky, defendant can be retried in West Virginia federal court 
if the crime involved both states).

2391. North Carolina v. Pearce, 395 U.S. 711, 723-26 (1969); see United States 
ex rel. Betts v. County Court, 496 F.2d 1156 (7th Cir. 1974) (per curiam) (stronger 
showing for increased sentence required where retrial occurs after defendant has 
served entire first sentence).

In Blackledge v. Perry the Supreme Court extended the Pearce rationale to a 
re-indictment after an attempted appeal. 417 U.S. 21 (1974). According to the 
Court, the mere re-indictment of the defendant for a greater offense than that involved 
in the defendant’s initial conviction violates his due process rights by chilling the 
exercise of his right to appeal. Id. at 27-28.

2392. 416 U.S. 663 (1974) (appellee leased a yacht to individuals who, without 
his consent or knowledge, transported one marijuana cigarette aboard).

2393. 416 U.S. at 680; see P.R. Laws Ann. tit. 34, § 1722(c) (1968). The 
court found that the statute served the legitimate governmental interests of punishment 
and deterrence of criminals. 416 U.S. at 686-87.

2394. See id. at 689. See also United States v. One 1966 Volkswagen 2-Door Sedan, 
490 F.2d 381 (3d Cir. 1973). The Third Circuit in Volkswagen was asked to consider 
whether the district court had erred in dismissing a car owner’s counterclaim for 
damages where the car owner asserted his total innocence of any illegal use of his 
car. The court of appeals skirted what it acknowledged to be difficult constitutional 
questions by remanding the case to the district court for reconsideration. Id. at 
383-84.

2395. 416 U.S. at 688-89; see United States v. United States Coin & Currency, 
401 U.S. 715 (1971). In Coin & Currency the Court decided that the forfeiture 
statute under scrutiny was written with the clear intent “to impose a penalty only 
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RETROACTIVITY

Several times within the last decade the Supreme Court has limited 
certain new constitutional rules to prospective application.2396 Al
though the Court has developed a three-pronged balancing test for 
determining whether a decision should be applied prospectively only, 
the test is of limited value because no adequately reasoned basis has 
yet been developed to support it.2397 Nevertheless, careful judicial 
inquiry based on the general principles of the test, however ambig
uous, may both resolve the issue of retroactivity satisfactorily in a 
given case and support judicial innovation in effecting the consti
tutional rights of criminal defendants.2398

upon those who [were] significantly involved in a criminal enterprise.” Id. at 721-22; 
cf. United States v. One 1967 Porsche, 492 F.2d 893, 894 (9th Cir. 1974) (since 
claimant conceded that he owned the vehicle and that he used it to transfer narcotics, 
his due process and fifth amendment unlawful taking challenges failed).

2396. See, e.g., Gosa v. Mayden, 413 U.S. 665, 670-73 (1973) (right of servicemen 
to be tried in civilian courts when charged with nonservice related offense); Michigan v 
Payne, 412 U.S. 47, 57 (1973) (procedures for ensuring that vindictiveness will not 
lead to a more severe sentence upon retrial of a defendant who successfully appealed 
his previous conviction); Stovall v. Denno, 388 U.S. 293, 300 (1967) (right to 
presence of attorney at lineup); Johnson v. New Jersey, 384 U.S. 719, 730-31 (1966) 
(requirement that Miranda warnings be given). The Supreme Court first decided 
in 1965 that the Constitution neither prohibits nor requires retroactive effect of 
judicial rulings. Linkletter v. Walker, 381 U.S. 618, 629 (1965). The Supreme 
Court’s view stands in opposition to the view that judges do not pronounce new 
law but merely maintain and expound existing law. See id. at 622-23, citing 1 
Blackstone, Commentaries 69 (15th ed. 1809). See also Mishkin, The Supreme 
Court, 1964 Term—Foreward: The High Court, the Great Writ, and the Due Process 
of Time and Law, 79 Harv. L. Rev. 56, 57 (1965).

2397. See Michigan v. Payne, 412 U.S. 47, 62 (1967) (Marshall, J., dissenting).
The test, as developed by the Court over the years, requires courts to consider the 
purpose to be served by the new standard, the degree of reliance by law enforcement 
authorities on the old standard, and the effect a retroactive application of a ruling 
will have on the administration of justice. See Stovall v. Denno, 388 U.S. 293, 297 
(1967); Johnson v. New Jersey, 384 U.S. 719, 727 (1966); Linkletter v. Walker, 381 
U.S. 618, 627 (1965); Circuits Note: 1972-1973 Term 732-36. See generally 
Mishkin, note 2396 supra; Schaefer, The Control of “Sunbursts”: Techniques of 
Prospective Overruling, 42 N.Y.U.L. Rev. 631 (1967); Schwartz, Retroactivity,
Reliability and Due Process: A Reply to Professor Mishkin, 33 U. Chi. L. Rev. 719 
(1966); Note, Retroactivity in Civil Suits: Linkletter Modified, 42 Fordham L. Rev. 
653 (1974).

2398. The doctrine that new constitutional rulings on the rights of criminal de
fendants could be applied prospectively only permitted the Warren Court to innovate 
more freely because the Court was able to avoid the public outcry that would have 
followed a general jail delivery. See Kitch, The Supreme Court’s Code of Criminal 
Procedure 1968-69 Edition, 1969 Sup. Ct. Rev. 155, 183. Recent cases in the 
courts of appeals in which constitutional rules were not applied retroactively indicate 
that the circuit courts find the doctrine of prospectivity of decisions useful for similar 
reasons. See, e.g., Harris v. Procunier, 498 F.2d 576, 579 (9th Cir. 1974) (en banc) 
(decision requiring adversary hearing, at which right to counsel attaches, prior to 
transfer of juvenile case to adult court not retroactive); Bailey v. Ault, 490 F.2d 71, 
73 (5th Cir. 1974) (per curiam) (holdings that denial of effective counsel occurs 
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The Ninth Circuit this term demonstrated the value of careful 
analysis in two separate cases concerning the retroactivity of the 
Supreme Court’s 1973 ruling that border patrol agents on roving 
patrol along inland roadways cannot stop and search cars unless they 
have probable cause to believe the cars have made a border crossing 
or contain aliens.2399 In United States v. Bowen24™ and United States 
v. Peltier2401 the Ninth Circuit, en banc, established a two-step pro
cedure for determining whether an allegedly new ruling should apply 
prospectively only. The procedure comprehends a threshold examina
tion to determine whether the rule is in fact new and then the ap
plication of the Supreme Court’s three-pronged test.2402 The court 

when indigent’s attorney fails to advise him of appeal right and that white man may 
challenge exclusion of blacks from jury selection procedures not retroactive); Marston 
v. Oliver, 485 F.2d 705, 707-08 (4th Cir. 1973), cert, denied, 417 U.S. 936 (1974) 
(decision extending right to counsel to misdemeanor cases not applied retroactively 
where petitioner had served his prison terms and sought only to undo collateral 
consequences of conviction); Watson v. United States, 484 F.2d 34, 35 (5th Cir. 
1973), cert, denied, 416 U.S. 940 (1974) (decision permitting white man to challenge 
exclusion of blacks from jury selection process not retroactive); United States v. 
Black, 480 F.2d 504, 512 ( 6th Cir. 1973) (decision making it illegal for states to 
force defendants to testify first if they are to testify at all not retroactive). The above 
cases appear to undercut the contention that nonretroactivity is a limited exception 
to the general rule and demonstrate that judges take a practical approach to retroactivity. 
See Robinson v. Neil, 409 U.S. 505, 507-08 (1973).

2399. United States v. Peltier, 500 F.2d 985 ( 9th Cir. 1974) (en banc), cert, 
granted, 43 U.S.L.W. 3280 (U.S. Nov. 12, 1974) (No. 73-2000); United States 
v. Bowen, 500 F.2d 960 (9th Cir. 1974) (en banc) (per curiam); see Almeida- 
Sanchez v. United States, 413 U.S. 266, 269-72 (1973); notes 365-371 supra and 
accompanying text. See generally Note, From Bags to Body Cavities: The Law of 
Border Search, 74 Colum. L. Rev. 53 (1974).

In Bowen a routine search by a border patrol operating from a permanent fixed 
checkpoint 50 miles north of the Mexican border disclosed marijuana and other drugs 
in the defendant’s camper. 500 F.2d at 961. Several significant population centers 
and highways lie between the checkpoint and the Mexican border. Id. at 966. The 
Ninth Circuit initially affirmed the defendant’s conviction, but the Supreme Court 
remanded the case for consideration in light of Almeida-Sanchez. Bowen v. United 
States, 462 F.2d 347 (9th Cir. 1972), vacated, 413 U.S. 915, 916 (1973). In Peltier 
a roving patrol operating 70 miles north of the Meixcan border and north of the 
San Diego metropolitan area found marijuana in the defendant’s vehicle. 500 F.2d 
at 986. Peltier was pending on appeal to the Ninth Circuit when Almeida-Sanchez 
was decided. Id.

2400. 500 F.2d 960 (9th Cir. 1974) (en banc) (per curiam).
2401. 500 F.2d 985 ( 9th Cir. 1974) (en banc), cert, granted, 43 U.S.L.W. 3280

(U.S. Nov. 12, 1974) (No. 73-2000).
2402. 500 F.2d at 987; 500 F.2d at 975. Justice Stewart previously had suggested

the need for the threshold examination of whether the rule in question is in fact new.
See Milton v. Wainwright, 407 U.S. 371, 381-82 & n.2 (1972) (Stewart, J., dissenting). 
Although it is unclear whether the examination is supposed to be made in all cases 
that decide retroactivity questions, a majority of the judges in the Ninth Circuit 
believe that the Supreme Court is developing this threshold test. See United States v. 
Bowen, supra at 975-76 n.l.

The threshold test probably is not applicable to decisions affecting the substantive 
rights of the defendant, which for purposes of retroactivity may be defined as those 
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held that in order to constitute a new rule, a decision must overrule 
clear past precedent2403 or disrupt a long accepted practice.2404 The 
Bowen court determined that the Supreme Court’s decision in Al
meida-Sanchez v. United States2405 had established a new rule 
governing fixed checkpoint searches and proceeded to apply the three
pronged test for retroactive application.2406 Because the primary 
purpose of the new rule was to deter future police conduct and 
because giving retroactive effect to the rule would not deter future 
conduct, the court found no compelling reason to apply the rule 
retroactively and thereby overturn the many convictions that had 
resulted from fixed checkpoint searches not based on probable cause.2407

rights protecting an individual from the coercive powers of the state, as opposed to 
those designed to serve collateral purposes. Where substantive rights are at issue, 
judicial decisions generally will apply retroactively. See Robinson v. Neil, 409 
U.S. 505, 509 (1973) (decision expanding scope of double jeopardy guarantee 
applied retroactively because decision designed to protect defendant rather than to 
deter future unlawful conduct by police); United States ex rel. Williams v. Preiser, 
497 F.2d 337, 338-39 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 3331 (U.S. Dec. 10, 
1974) (Supreme Court abortion decisions applied retroactively).

2403. 500 F.2d at 987; 500 F.2d at 975. The Bowen court stated that a decision 
overruling clear past precedent enunciated in Supreme Court holdings, lower court 
decisions, or statutory law that has been unchallenged or continually upheld would 
be sufficiently new to meet the threshold test. See id. at 976-77. Explaining its 
conclusion that lower court decisions are clear past precedent, the court noted that 
daily application of the law, by necessity, is left to lower courts, since only a small 
number of cases ever reach the Supreme Court. See id. When the Supreme Court, 
therefore, reverses a circuit court precedent, the rule is “new” because those who 
apply the law on a daily basis previously had relied on circuit court decisions and had 
not understood the new statement to be the proper rule. See id. at 976.

2404. 500 F.2d at 987; 500 F.2d at 977.
2405. 413 U.S. 266 (1973); see notes 365-371 supra and accompanying text.
2406. 500 F.2d at 977. On the other hand, in United States v. Peltier, a case 

involving a search and seizure by a roving patrol, the court found that roving patrol 
searches enjoyed neither the precedent nor the long established practice of fixed 
checkpoint searches and therefore that the rule on roving searches was not new. 
500 F.2d at 988-89; accord, United States v. Bowen, supra at 981 (Goodwin, J., 
concurring and dissenting). The court held that the application of the Supreme 
Court decision to Peltier was less a case of retroactivity than an affirmance of the 
fourth amendment standards from which the Supreme Court has not deviated. See 
500 F.2d at 989.

Although they did not apply the threshold analysis delineated by the Ninth Circuit, 
the Fifth and Tenth Circuits reached the Peltier result in cases pending on appeal 
on the day Almeida-Sanchez was decided. These circuits avoided the retroactivity 
analysis either by applying retroactivity without comment or by declaring retroactivity 
applicable to cases pending on appeal when a new rule is promulgated. See United 
States v. Speed, 489 F.2d 478, 479 (5th Cir. 1973); United States v. McKim, 487 
F.2d 305, 306 (5th Cir. 1973); United States v. Maddox, 485 F.2d 361, 362-63 
(10th Cir. 1973); United States v. King, 485 F.2d 353, 357-58 (10th Cir. 1973); 
United States v. Byrd, 483 F.2d 1196, 1197-98 (5th Cir. 1973).

2407. 500 F.2d at 980-81. See also United States v. Rodriguez-Hernandez, 493 
F.2d 168 (5th Cir. 1974) (per curiam); United States v. Miller, 492 F.2d 37 (5th 
Cir.), cert, denied, 417 U.S. 915 (1974). Using the three-prong retroactivity test, 
the Fifth Circuit in Miller found that Almeida-Sanchez would have too great an 
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VAGUENESS

Statutes that are so vague that they fail to give a reasonable person 
adequate notice of what conduct they proscribe or that are so in
explicit that they provide no safeguard against possible government 
abuse of the prosecutorial power are void and unenforceable under 
the due process clauses of the fifth and fourteenth amendments.2408 
Viewed as a tool designed to prevent arbitrary and discriminatory 
enforcement by prosecutors2409 and to ensure the proper allocation of 
policy-making authority,2410 the vagueness doctrine appears especially 
suited for the protection of controversial conduct taking place in the 
progressive and pluralistic society where traditions unevenly give way 
to differing life styles.2411

impact on the administration of justice to permit retroactive application. 492 F.2d at 
42. The Miller court did not draw a distinction between roving patrols and fixed 
checkpoint searches but merely stated that, although Almeida-Sanchez was a case of 
first impression in the Supreme Court, it promulgated a new and unforeseeable rule 
on searches near borders. Id. at 40-42. Retroactive application would not have 
served the rule’s underlying policy of deterring unlawful police conduct. Id.

2408. See U.S. Const, amends. V., XIV. See generally Note, The Void-For- 
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67, 81 (1960).

2409. See Smith v. Goguen, 415 U.S. 566, 573 (1974); Grayned v. City of Rock
ford, 408 U.S. 104, 108-09 (1972).

2410. See Tribe, The Supreme Court, 1972 Term—Foreword: Toward a Model 
of Roles in the Due Process of Life and Law, 87 Harv. L. Rev. 1. (1973).

2411. Where the conduct involved is not controversial or when no constitutional 
right is involved, the vagueness doctrine is primarily a question of semantics. See, e.g., 
United States v. Polizzi, 500 F.2d 856, 875 (9th Cir. 1974), petition for cert, filed, 
43 U.S.L.W. 3172 (U.S. Sept. 23, 1974) (No. 74-322) (state gambling control 
statute not vague); United States v. Collier, 493 F.2d 327, 329 (6th Cir. 1974) (per 
curiam), cert, denied, 43 U.S.L.W. 3208 (U.S. Oct. 15, 1974) (statute prohibiting 
the carrying on of a “continuing criminal enterprise” relating to conspiracy to import 
and possess cocaine not vague); United States v. Sacco, 491 F.2d 995, 1001 (9th 
Cir. 1974) (use of “involves” in statutes prohibiting gambling business not vague); 
United States v. Jarman, 491 F.2d 764, 766 (4th Cir. 1974) (prohibition against 
bird hunting not vague); United States v. Baranski, 484 F.2d 556, 563-65 (7th 
Cir. 1973) (phrase “hinder and interfere” relating to the administration of the 
Selective Service Act is not vague); United States v. Margraf, 483 F.2d 708, 711-13 
(3d Cir.) (en banc), vacated, 414 U.S. 1106 (1973) (statute making it a crime to 
carry a “concealed deadly or dangerous weapon” aboard a commercial aircraft not 
vague as applied, under the circumstances of the particular case and in light of the 
seriousness of hijacking problem); cf. Wainwright v. Stone, 414 U.S. 21, 22-23 (1973) 
(per curiam) (state sodomy statute saved from vagueness challenge by interpretation 
of highest state court, before defendants were convicted, that acts complained of 
were within statute’s prohibition). But see United States ex rel. Newsome v. Malcolm, 
492 F.2d 1166 (2d Cir. 1974) (state antiloitering statute vague). See also Amsterdam, 
Federal Constitutional Restrictions on the Punishment of Crimes of Status, Crimes of 
Obnoxiousness, Crimes of Displeasing Police Officers and the Like, 3 Crim. L. Bull. 
205 (1967).

Flag Desecration. The Supreme Court this term indicated a
willingness to take into account changing societal norms when consid
ering a vagueness challenge to a flag desecration statute in Smith v.
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Goguen.2412 Observing that the flag has become an “object of youth 
fashion and high camp” and that casual, nonceremonial treatment of 
the flag is a widespread contemporary phenomenon, the Court struck 
down the statute because it failed to draw reasonably clear lines be
tween permissibly nonceremonial and criminally contemptuous treat
ment of the flag.2413 Flag use manifests itself from generation to 
generation in so many different forms, the purposes of which are so 
difficult to determine, that the legislature must define with care the 
particular conduct it intends to proscribe.2414 Thus, the vagueness 
found by the Court in Goguen was a function of changing societal 
attitudes toward the treatment of the flag.

2412. 415 U.S. 566 (1974), afi’g 471 F.2d 88 (1st Cir. 1972). The defendant 
in Goguen was arrested for wearing a small cloth version of the United States flag 
sewn to the seat of his trousers. He was convicted under a Massachusetts flag statute 
that made it a crime to “treat contemptuously” the flag of the United States. Goguen 
v. Smith, 471 F.2d 88, 90 (1st Cir. 1972), aff’d, 415 U.S. 566 (1974); see Mass. 
Gen. Laws Ann. ch. 264, § 5 (1970). See also Circuits Note: 1972-1973 Term 
724 & nn.2470-74. Although both first amendment and vagueness issues were raised, 
the Supreme Court did not directly address the question of what conduct toward the 
flag is protected. 415 U.S. at 573-76; see note 2300 supra.

2413. See 415 U.S. at 574. Recognizing that the defendant in Goguen did not 
have the statute in mind when he fastened the flag to the seat of his pants, the Court 
concluded that as a practical matter, precise statutory language was needed more to 
provide guidelines for and to delimit the discretion of enforcing officers than to 
provide notice to those who contemplate engaging in the interdicted activities. See id. 
at- ei74_7ci

2414. 415 U.S. at 581.
2415. 417 U.S. 733 (1974).
2416. 417 U.S. at 738-39; see Uniform Code of Military Justice §§ 133-34, 10 

U.S.C. §§ 933-34 (1970). See generally Wiener, Are the General Military Articles 
Unconstitutionally Vague?, 54 A.B.A.J. 357 (1968); Note, Taps for the Real Catch-22 
81 Yale L.J. 1518 (1972). The defendant in Levy, an Army doctor, was court- 
martialed for his refusal to teach the Green Beret aid team how to treat skin diseases. 
417 U.S. 736. He contended that the Green Berets would use the knowledge for black
mail and extortion. The defendant also publicly expressed certain antiwar sentiments 
that brought his conduct into question under the general articles. Id. at 735-36. The 
Third Circuit in Levy had declared the articles unconstitutionally vague because they 
were “repugnant under current constitutional values.” See Parker v. Levy, 478 F.2d 
772, 796 (3d Cir. 1973), rev’d, 417 U.S. 733 (1974). See also Secretary of the 
Navy v. Avrech, — U.S. —, 94 S. Ct. 3039 (per curiam) (vagueness challenge to 
court-martial rejected).

Military Discipline. The Supreme Court in Parker v. Levy2415
refused to apply the vagueness doctrine to articles 133 and 134, the 
“general articles,” of the Uniform Code of Military Justice, which 
make “conduct unbecoming an officer and a gentleman” and “conduct 
of a nature to bring discredit upon the armed forces” punishable by 
a court-martial.2416 The Court found that a separate military justice 
system is required to enable the military to carry out its mission and 
that the necessary differences between military and civilian life justi



668 The Georgetown Law Journal [Vol. 63:331

fied permitting Congress greater flexibility in prescribing military 
rules than in prescribing civilian rules.2417

2417. 417 U.S. at 749.
2418. Id. at 749-52.
2419. See id. at 756. The Court did not clearly specify the type of criminal statutes 

to which it was referring. In delineating the standard of review for vagueness 
challenges to the general articles, the Court did cite from a case upholding a federal 
law making it a crime to sell goods “at unreasonably low prices for the purpose of 
destroying a competitor” and may have been referring to laws such as price control 
and rationing laws, laws designed to promote fair competition, export controls, small 
loan laws, and securities regulations. See id. at 755-56; United States v. National 
Dairy Corp., 372 U.S. 29 (1963); Kadish, Some Observations on the Use of Criminal 
Sanctions in Enforcing Economic Regulations, 30 U. Chi. L. Rev. 423, 424 (1963).

2420. See 417 U.S. at 753-54. Justice Powell, in the Goguen majority opinion, 
referred to this denial of standing as the “hard-core violator concept.” Smith v. 
Goguen, 415 U.S. 566, 577 (1974).

2421. Justice Blackmun in his separate opinion in Levy, however, did reach the 
question of changing social trends and decried the relativistic notions of right and 
wrong that the changing societal trends rationale might be thought to entail. See 
417 U.S. at 765 (“fundamental concepts of right and wrong are the same now as 
they were under the Articles of Earl of Essex (1642)”). The issue, however, is not 
whether fundamental concepts of right and wrong have changed since 1642, but 
rather is whether the citizen army in which Captain Levy served needs disciplinary 
tools different from those needed by Britain’s small professional standing army of the 
17th century. Compare id. at 762 (Blackmun, J., concurring) with id. at 773 (Stewart, 
J., dissenting) (stressing ambiguity for today’s citizen-soldier of rules developed to 
guide conduct of earlier military structures). See also J. Bishop, Justice Under Fire 
87-88 (1974).

2422. 418 U.S. 506 (1974).
2423. 418 U.S. 488 (1974).

The Levy Court concluded that the proper standard of review for 
vagueness challenges to the articles of the Uniform Code of Military 
Justice is the standard applicable to criminal statutes regulating 
economic affairs,2418 a standard requiring that a statute not be voided 
for vagueness, even if certain marginal offenses may fall within the 
statute’s language, as long as the defendant reasonably could have 
understood that this conduct was proscribed.2419 Since certain of the 
defendant’s statements urging black enlisted men not to fight in Viet 
Nam plainly constituted “conduct unbecoming an officer and a gentle
man” and were clearly prejudicial to the “good order and discipline 
of the armed forces,” the Court denied the defendant in Levy standing 
to challenge the general articles on vagueness grounds.2420 The Court 
did not reach the question whether to apply the changing societal 
trends rationale suggested in Goguen 2421

RIGHT TO JURY TRIAL

In Codispoti v. Pennsylvania2422 and Taylor v. Hayes2423 the Supreme 
Court considered the nature of the sixth amendment right to trial by 
jury in the context of the post-verdict adjudication of acts of petty 
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criminal contempt committed during a criminal trial.2424 Reiterating 
that the right to trial by jury is not guaranteed where the crime charged 
carries a sentence of less than six months,2425 the Court in Codispoti 
declared that a jury trial must be granted at a post-verdict adjudication 
of contempt if sentences imposed for several petty offenses may, in the 
aggregate, exceed six months.2426 The Codispoti holding, however, did 
not affect the right a judge possesses during trial to convict and punish 
for contempt, summarily and without notice, anyone who disrupts his 
courtroom even if the summarily imposed sentences will exceed six 
months when aggregated.2427 The need to maintain order in the court
room justifies the maintenance of the trial judge’s summary contempt 
power.2428

2424. Cf. Bloom v. Illinois, 391 U.S. 194, 210 (1968) (right to jury trial guaranteed 
for “serious” contempt). Before the Supreme Court’s decision in Bloom, the Court 
had treated contempt as an exception to the sixth amendment right to jury trial in 
order to ensure the efficacy of the trial judge’s primary tool for maintaining courtroom 
order. See United States v. Barnett, 376 U.S. 681, 692-700 (1964); Green v. 
United States, 356 U.S. 165, 179-87 (1958); Thompson & Starkman, Multiple Petty 
Contempts and the Guarantee of Trial by Jury, 61 Geo. L.J. 621, 621-36 (1973). 
Bloom, however, was not dispositive of whether petty contempts were triable by jury 
or whether multiple petty contempts should be considered the equivalent of serious 
contempt. See id. at 621.

2425. See 418 U.S. at 511-12 (the six-month sentence dividing line between petty 
and serious offenses is fixed); e.g., Baldwin v. New York, 399 U.S. 66, 69 (1970); 
Frank v. United States, 395 U.S. 147, 149-50 (1969); Duncan v. Louisiana, 391 U.S. 
145,148 (1968).

A comparison of previous Supreme Court opinions with the Codispoti opinion indicates 
that the Court considers the presence of counsel more crucial to the prevention of abuse 
of individual rights than the presence of a jury. Compare Argersinger v. Hamlin, 
407 U.S. 25, 29-31 (1972) (right to counsel guaranteed in any proceeding where 
accused can be deprived of liberty, even for less than six months) and Gideon v. 
Wainwright, 372 U.S. 335, 337, 344-45 (1963) (right to counsel guaranteed in all 
criminal trials) with 418 U.S. at 511-12 (no right to jury trial where accused can be 
deprived of liberty only for less than six months).

2426. 418 U.S. at 516-17. In Codispoti all contempts arose from a single trial and 
were tried by a single judge at a single proceeding. Id.

2427. 418 U.S. at 515-16; accord Taylor v. Hayes, 418 U.S. 488, 496 (1974). The 
Codispoti Court rejected the contention that its holding would encourage judges arbi
trarily to impose successive six-month sentences during trial and cited appellate review 
as the safeguard against convictions unwarranted by the facts. 418 U.S. at 517 & n.6. 
Justice Marshall, in his concurring opinion, suggested that an appellate court should 
make a limited inquiry into the necessity for maintaining order and perhaps into the 
possible alternatives to contempt. See id. at 518 (Marshall, J., concurring).

2428. 418 U.S. at 511-12; see Thompson & Starkman, supra note 2424, at 654. 
The Court distinguished conviction for contempt during trial from post-trial procedures 
as follows: “When the trial judge, however, postpones until after trial the final 
conviction and punishment . . . [for contempt], there is no overriding necessity for 
instant action to preserve order and no justification for dispensing with the ordinary 
rudiments of due process.” 418 U.S. at 517.

In Taylor the Court outlined the procedural requirements applic
able to post-verdict adjudications of contempt. The Court held that 
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final sentencing is the proper time to determine whether the contempt 
was a petty or serious offense.2429 Further, the trial court must afford 
the contemnor both reasonable notice of the specific charges and an 
opportunity to be heard, even though a full-scale trial need not be 
held.2430 Both Codispoti and Taylor were decided on such narrow 
grounds, however, that they apply only to post-verdict adjudications 
and do little to lessen the possibility of arbitrary exercise of judicial 
power during a trial, since a trial judge’s summary contempt power 
still is not subject to the six-month total sentence limitation or the 
due process requirements.2431 It is precisely this arbitrary exercise 
of judicial power that a jury trial would ameliorate.

2429. 418 U.S. at 496-67.
2430. See id. at 500-01 & n.9. The Court in Taylor differentiated between post

verdict adjudications of contempt and adjudications during trial, as the Court did in 
Codispoti, and did not decide whether the due process requirements are applicable 
when the judge imposes punishment for contempt during the trial. See id. at 499, 
500-01 & n.9.

2431. Personality clashes in the courtroom could result in convictions for contempt 
and the contemnor’s loss of liberty. Furthermore, the fact that several sentences 
frequently are imposed indicates that a contempt conviction often does not deter the 
contemnor from continuing his disruptive conduct. See 418 U.S. at 518 (Marshall, 
J., concurring). Binding and gagging, removal from the courtroom, or a citation for 
contempt with subsequent jury trial would maintain order at trial at least as efficiently 
as a summary contempt conviction does and would not deprive an individual of a 
jury trial. Id.

2432. 404 U.S. 307 (1971).
2433. Id. at 324. Because the due process clauses of the fifth and fourteenth 

amendments provide adequate safeguards against prejudice resulting from pre- 
accusation delay, the Supreme Court refused to hold that the sixth amendment 
speedy trial right precludes delays prior to arrest or accusation. Id. at 320-24; see 
Circuits Note: 1972-1973 Term 742-43.

2434. General allegations of prejudice, without a showing of real prejudice, do 
not justify dismissal. See, e.g., United States v. Zane, 489 F.2d 269, 271 (5th Cir. 
1973); cert, denied, 416 U.S. 959 (1974) (death of district attorney; general allegations 
of prejudice); United States v. White, 488 F.2d 660, 663 (8th Cir. 1973) (general 
allegation of prejudice to alibi defense from five-month delay); United States v. 
Smith, 487 F.2d 175, 177 (5th Cir. 1973) (mere allegation that alibi witnesses were 
missing because of delay); United States v. Anders, 485 F.2d 562, 563 (5th Cir. 1973) 
(per curiam) (no actual prejudice shown after 11-month delay); United States v. 
Andros, 484 F.2d 531, 533 (9th Cir. 1973) (general allegation that a man, presumably 
a witness, had died); United States v. Clay, 481 F.2d 133, 136 (7th Cir. 1973), 

SPEEDY TRIAL

Pre-accusation Delay. Under the tests articulated by the
Supreme Court in United States v. Marion,2432 the due process clause 
requires dismissal of an indictment for pre-accusation delay only 
when a defendant can demonstrate that the delay between commis
sion of the offense and accusation has caused actual prejudice.2433 
The Marion test generally is strictly construed.2434 This term only the 
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Third Circuit in United States v. Wilson2435 upheld a dismissal based 
on a prejudicial pre-indictment delay.2436 The court supported the 
dismissal, however, on the ground that appeal by the Government 
was barred because jeopardy had attached, and did not determine the 
speedy trial issue.2437 Wilson may mean, in effect, that dismissals by 
district courts under the Marion test are not reviewable on appeal. 
Since most determinations of actual prejudice will be made after 
evidence is heard and will not be based on the indictment alone, 
jeopardy usually will have attached.2438

cert, denied, 414 U.S. 1009 (1974) (no showing of actual prejudice resulting from 
unnecessary delay of eight months). The mere failure of a defendant’s or a witness’s 
memory after a long pre-indictment delay is not actual prejudice. See United States 
v. Benson, 487 F.2d 978, 985 (3d Cir. 1973); United States v. Atkins, 487 F.2d 
257, 258-60 (8th Cir. 1973). In addition, the court reviewing the delay must 
take into consideration the fact that the Government is allowed a reasonable time to 
investigate crimes. See, e.g., United States v. Joyce, 499 F.2d 9, 20 (7th Cir. 1974), 
cert, denied, 43 U.S.L.W. 3306 (U.S. Nov. 26, 1974); United States v. Schools, 486 
F.2d 557, 558 (5th Cir. 1973) (per curiam); United States v. Churchill, 483 F.2d 
268, 273 (1st Cir. 1973); United States v. Carey, 478 F.2d 1400 (4th Cir. 1973) (No. 
72-2241, at 2) (unpublished opinion) (per curiam).

2435. 492 F.2d 1345 ( 3d Cir.), cert, granted, 417 U.S. 908 (1974).
2436. Id. at 1347. The indictment was returned three days before the running 

of the statute of limitations. The defendant moved for dismissal of the embezzlement 
charges because the two signatories to the check involved were no longer available. 
The judge granted the motion after the jury returned a guilty verdict. Id.

2437. See id. at 1347-48.
2438. See notes 2340-2346 supra and accompanying text. The prosecutor perhaps 

can preserve appeal, where claims appear to indicate a strong case for dismissal 
under the Marion test, by stipulating facts to permit the challenge of the indictment 
before jeopardy attaches. See, e.g., United States v. Serfass, 492 F.2d 388, 390-91 
(3d Cir.), cert, granted, 416 U.S. 955 (1974) (No. 73-1424); United States v. Velaz
quez, 490 F.2d 29, 31-36 (2d Cir. 1974); United States v. Pecora, 484 F.2d 1289, 
1291-94 (3d Cir. 1973). The question remains, however, whether such a stipulation 
will be binding at the trial on the merits if the speedy trial claim is unsuccessful.

2439. See United States v. Marion, 404 U.S. 307, 320 (1971); cf. United States 
v. Joyce, 499 F.2d 9, 20 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3306 (U.S. 
Nov. 26, 1974) (mere targeting for grand jury investigation without placement of actual 
restraints on the individual does not trigger sixth amendment guarantees); United 
States v. Ricketson, 498 F.2d 367, 371 (7th Cir. 1974) (same). Coercion may 
be manifested either in a formal indictment or information, or in the restraints im
posed by arrest. United States v. Marion, supra. Application of the speedy trial 
guarantee at these points in the criminal process is justified because all are public 
acts that may interfere seriously with the defendant’s liberty and societal status. 
Id. Consequently, the sixth amendment applies when arrestees are out on bail and 
bound over to the grand jury for investigation of criminal activity, even though an 
indictment is not returned for 28 months. United States v. Macino, 486 F.2d 750, 
753 (7th Cir. 1973).

2440. 407 U.S. 514 (1972).

Post accusation Delay. When the coercion of the criminal
process is brought to bear on an individual, the sixth amendment 
guarantee of a speedy trial applies.2439 Subsequent pretrial delay is 
evaluated under the test set forth in Barker v. Wingo,2440 which 
weighs the conduct of the prosecution and of the defense and balances 
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at least the length of delay, the reason for delay, the defendant’s 
assertion of the right to a speedy trial, and the prejudice to the de
fendant.2441 No single factor is either necessary or sufficient to support 
a determination that a defendant has been deprived of a speedy trial. 
The application of the test is left to lower courts’ discretion.2442 The 
Fifth Circuit this term held in Hoskins v. Wainwright2443 that an un
explained delay of eight and one-half years between indictment and 
trial constituted a per se violation of the right to speedy trial where 
the defendant had made repeated demands for trial.2444 The law prior 
to Barker would have required at least some determination of actual 
prejudice, but the Hoskins court concluded that at some point pre
judice is irrelevant because the delay alone is so egregious that a 
court must intervene and dismiss the case.2445 By dismissing, the court 
rejected the less severe alternative of shifting to the Government the 
burden of proving that the speedy trial right was not violated.2446

2441. Id. at 530-33. The prejudice factor is to be assessed in terms of three 
interests: the prevention of oppressive pretrial incarceration, the minimization of the 
anxiety and concern of the accused, and the limitation of the possibility that the 
defense will be impaired. Id. at 532; see United States v. Meade, 491 F.2d 592, 
594 (3d Cir. 1974). The defendant does not have an interest in obtaining a speedy 
trial in a federal court so that a state court judge can take the federal sentence 
into account when imposing the state sentence or make the state sentence run 
concurrently with the federal one. Id. at 593-94.

2442. 407 U.S. at 533.
2443. 485 F.2d 1186 (5th Cir. 1973).
2444. Id. at 1194.
2445. Id. at 1188-89 n.3.
2446. Id. at 1188 n.3, 1193 n.9; see Jones v. Wainwright, 490 F.2d 1222 (5th 

Cir. 1974). The government in Hoskins failed to produce an eyewitness at a 
trial that took place 25 months after commission of the offense and 18 months after the 
defendant’s arrest. Id. at 1223. The defendant contended that the delay prevented 
him from examining the eyewitness to learn whether her testimony would be favorable. 
Id. at 1224. The court concluded that an evidentiary hearing on the issue of actual 
prejudice was necessary because the witness’s knowledge was vital to the case and 
her absence was unusual. Id. at 1225. Two other circuits have remanded cases 
for evidentiary hearings after delays of one year between arrest and trial. See United 
States v. Douglas, 488 F.2d 1331, 1332 (D.C. Cir. 1973) (per curiam); Mallory 
v. Warden, 480 F.2d 927 (6th Cir. 1973) (No. 73-1052, at 1-2) (unpublished opinion) 
(per curiam). But see United States v. Geller, 481 F.2d 275, 276 (9th Cir. 1973) 
(per curiam) (no showing made by defendant that missing witness would aid his 
case; no need for evidentiary hearing).

In Jones the Fifth Circuit also noted that the Government would have the burden 
of coming forward with the available facts about the circumstances of the witness’s 
absence. 490 F.2d at 1225. Because courts take a restrictive approach to speedy 
trial claims, the burden of proof usually is on the accused. However, where the 
prosecutor is in control of crucial witnesses and evidence and is responsible for 
excessive delay, prejudice is presumed and the burden of proof is properly shifted. 
Id. The burden should not be shifted where the defendant claims prejudice from 
anxiety and concern or undue and oppressive incarceration because the evaluation of 
these factors depends upon a subjective judgment about whether the hardships exceeded 
the normal hardships of the prosecutorial process. Id. See also Godbold, Speedy 
Trial—Major Surgery for a National III, 24 Ala. L. Rev. 265, 282-85 (1972).
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With the exception of the Fifth Circuit, in Hoskins, and the Sev
enth Circuit, in United States v. Macino,2447 no circuit courts have up
held challenges to postaccusation delays on constitutional grounds.2448 
In general, courts were unsympathetic to defendants who had caused 
part of the delay by making various motions during the proceed
ings,2449 or who had remained silent while the passage of time accrued 
to the benefit of their speedy trial defense.2450 One court found it 

2447. 486 F.2d 750, 752 (7th Cir. 1973) (Barker balancing test applied; indict
ments returned 28 months after arrest dismissed). No single factor can be isolated 
as having caused the dismissal of the indictment in Macino. All the judges agreed 
that the 28-month delay triggered the Barker speedy trial test, but all other majority 
arguments met with vigorous dissent. See id. at 754 (Moore, J., dissenting). Panels 
comprised of some of the judges that decided Macino, however, rejected speedy trial 
claims where the postindictment delays were of 11 months and of one year. See 
United States v. Joyce, 499 F.2d 9, 20 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 
3306 (U.S. Nov. 26, 1974) (one year); United States v. Ricketson, 498 F.2d 367, 372 
(7th Cir. 1974) (11 months).

2448. The Second Circuit upheld challenges to postaccusation delays on the author
ity of its rules. Its rules required the prosecution to be ready for trial within six 
months of formal accusation or to face dismissal of the indictment. The Second 
Circuit overruled two convictions because delays of over two years intervened between 
the arrests and the indictments. See United States v. Favalaro, 493 F.2d 623 (2d 
Cir. 1974); United States v. Scafo, 480 F.2d 1312 (2d Cir. 1973), cert, denied, 
414 U.S. 1012 (1974); United States Court of Appeals for the Second Circuit, Rules 
Regarding Prompt Disposition of Criminal Cases 4 (1973). No claim was success
ful, however, where the infraction of the rule was excusable or minor. See, e.g., 
United States v. Cangiano, 491 F.2d 906 (2d Cir. 1974), cert, denied, 43 U.S.L.W. 
3229 (U.S. Nov. 22, 1974); United States v. Tirinkian, 488 F.2d 873 (2d Cir. 1973) 
(per curiam); United States v. Rollins, 487 F.2d 409 (2d Cir. 1973); United States v. 
Lasker, 481 F.2d 229 (2d Cir. 1973), cert, denied, 415 U.S. 975 (1974); United 
States v. Valot, 481 F.2d 22 (2d Cir. 1973). See generally Comment, Speedy Trials 
and the Second Circuit Rules Regarding Prompt Disposition of Criminal Cases, 71 
Colum. L. Rev. 1059, 1065-67, 1071-76 (1971); Circuits Note: 1972-1973 Term 746 
nn. 2623-24.

The Second Circuit’s rules were superseded by separate district court plans adopted 
pursuant to rule 50(b) of the Federal Rules of Criminal Procedure. See Fed. R. Crim. 
P. 50(b). Only two cases reached the court of appeals under the United States 
District Court for the Southern District of New York’s plan for achieving prompt 
disposition of criminal cases, and in both cases the speedy trial defense failed. See 
United States v. Bowman, 493 F.2d 594 (2d Cir. 1974); United States v. Cacciatore,
487 F.2d 240 (2d Cir. 1973). In Bowman, however, the court warned prosecutors 
that they would have to be more diligent in the future in order to ensure compliance 
with the district court’s plan. 493 F.2d at 598.

2449. See, e.g., United States v. Ferguson, 498 F.2d 1001 (D.C. Cir. 1974); 
United States v. Skeens, 494 F.2d 1050 (D.C. Cir. 1974); United States ex rel. 
Walker v. Henderson, 492 F.2d 1311 (2d Cir. 1974); United States v. Drummond,
488 F.2d 972 (5th Cir. 1974) (per curiam); United States v. Davis, 487 F.2d 112 
(5th Cir. 1973); United States v. Churchill, 483 F.2d 268 (1st Cir. 1973); cf. 
United States v. Weber, 479 F.2d 331 (8th Cir. 1973) (unsuccessful challenge by 
defendant who caused delay by escaping).

2450. See, e.g., United States v. Lynch, 499 F.2d 1101 (D.C. Cir. 1974); United 
States v. Reynolds, 489 F.2d 4 (6th Cir. 1973), cert, denied, 416 U.S. 988 (1974); 
Hoskins v. Wainwright, 485 F.2d 1186 (5th Cir. 1973); United States v. Huguet, 
481 F.2d 888 (2d Cir. 1973); United States v. Lasker, 481 F.2d 229 (2d Cir. 1973), 
cert, denied, 415 U.S. 975 (1974). But cf. United States v. Macino, 486 F.2d 750, 
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irrelevant that delay gave the Government an opportunity to strengthen 
its case,2451 and courts generally were tolerant of government delay in 
complex cases that required extensive and careful organization and 
preparation.2452 Further, in the absence of intentionally dilatory 
tactics by the Government, institutional delays represented a relatively 
neutral factor.2453 Despite the Supreme Court’s admonition that no 
single factor is either necessary or sufficient,2454 in almost all cases 
actual prejudice was the most important issue.2455

753 (7th Cir. 1973) (failure to demand speedy trial during pre-accusation delay 
accorded less weight than failure to raise speedy trial issues in postaccusation period).

2451. United States v. Joyner, 494 F.2d 501, 506 (5th Cir. 1974).
2452. See, e.g., United States v. Mckay, 491 F.2d 616, 620 (10th Cir. 1973) 

(mail and securities fraud cases); United States v. Perez, 489 F.2d 51, 71-72 (5th 
Cir. 1973) (interstate auto insurance fraud conspiracy case); United States v. Davis, 
487 F.2d 112, 117 (5th Cir. 1973) (complex interstate conspiracy for bank robbery 
and transportation of stolen money).

2453. See Barker v. Wingo, 407 U.S. 514, 531 (1972); United States v. La Borde, 
496 F.2d 965, 967-68 (6th Cir. 1974) (per curiam).

2454. See Barker v. Wingo, 407 U.S. 514, 533 (1971).
2455. See, e.g., United States v. Annerino, 495 F.2d 1159 (7th Cir. 1974); United 

States v. Joyner, 494 F.2d 501 (5th Cir. 1974); United States v. Toy, 482 F.2d 741 
(D.C. Cir. 1973); United States v. Phillips, 482 F.2d 191 (8th Cir.), cert, denied, 
414 U.S. 1114 (1973).

2456. See note 2448 supra. See generally Fleming, The Law’s Delay, 32 The Public 
Interest 13 (Summer 1973) (judicial rules to minimize delay); Note, Speedy Trial: 
A Constitutional Right in Search of Definition, 61 Geo. L.J. 657, 663-71 (1973) 
(legislative guarantees).

2457. See Smith v. Hooey, 393 U.S. 374, 378 (1969); cf. United States v. Meade, 
491 F.2d 592, 593-94 (3d Cir. 1974). The defendant in Meade was involved in 
criminal proceedings in both state and federal courts at the same time. He was 
sentenced in state court on June 21, 1972, but was not convicted in federal court 
until November 24, 1972. The defendant alleged that he had been deprived of a 
speedy trial on the federal charge because the state judge might have allowed the 
state sentence to run concurrently with the federal sentence had defendant been 
convicted on the federal charge before July 20, 1972. The court rejected the argument 
because there was no prejudice to either the defendant’s federal case or his state 
case. Id.

2458. See Smith v. Hooey, 393 U.S. 374, 378 (1969). When the emotional strain 
of having to serve a sentence is exacerbated by the possibility of being taken into 
custody in another jurisdiction after the first sentence is served, a prisoner’s ability 

The constitutional guarantee of a speedy trial, as interpreted by 
the Supreme Court and the circuit courts, appears designed to reach 
only the most patent abuses of prosecutorial discretion. Protection 
of an individual’s right to and society’s interest in speedy trial may 
be better vindicated through the application of judicial rules or quanti
tative statutory guarantees.2456
Prisoner Remedies. A prisoner incarcerated in one state has
an interest in obtaining a speedy trial on charges pending against 
him in another state because he may be able to obtain concurrent 
sentences.2457 Furthermore, a speedy trial on one charge may amelio
rate the conditions of the prisoner’s detention in another jurisdiction.2458 
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Two circuits this term attempted to fashion a remedy less drastic 
than the dismissal of charges not speedily prosecuted to vindicate 
these speedy trial interests of an incarcerated defendant.2459 Under 
the two-step approach outlined by the Fifth Circuit in McEachern c. 
Henderson,2460 a district court considering a prisoner’s attack on the 
effects of a state detainer on the conditions of his detention must 
determine first whether the authorities of the demanding state diligent
ly sought to bring the prisoner to trial and then whether the prisoner 
should receive relief from the effects of the detainer.2461 Similarly, 
in Cooper v. Lockhart24™ the Eighth Circuit held that due process 
guarantees require the custodial state to discontinue the disabilities 
imposed because of a detainer if the requesting state does not hold a 
hearing within a reasonable time.2463 Remedies such as these should 
provide viable alternatives to the complete dismissal of charges if a 
prisoner subject to a detainer does legitimately claim the denial of a 
speedy trial on pending charges. Lower courts should be more recep
tive to speedy trial challenges from prisoners if they can take action 
short of dismissing charges.

to take advantage of institutional opportunities for rehabilitation may be affected. 
Id. at 379. The authorities at the incarcerating institution, furthermore, are likely 
to impose restrictions on a prisoner’s opportunities to participate in rehabilitative 
programs if they know that the prisoner is to be tried in another jurisdiction after 
he is released. See id. at 378 & n.8; Tuttle, Catch 2254: Federal Jurisdiction and Inter
state Detainers, 32 U. Pitt. L. Rev. 489, 491-93 (1971).

2459. See Cooper v. Lockhart, 489 F.2d 308 (8th Cir. 1973); McEachern v. Hen
derson, 485 F.2d 694 (5th Cir. 1973). Currently, dismissal of charges is the only 
remedy for a deprivation of the right to speedy trial. Strunk v. United States, 412 
U.S. 434, 435-40 (1973); see Hoskins v. Wainwright, 485 F.2d 1186, 1189 n.4 (5th 
Cir. 1973) (Fifth Circuit reversed Florida conviction of a Georgia prisoner where 
eight and one-half years elapsed between indictment and trial). See also Circuits 
Note: 1972-1973 Term 748 (suggestion that such a severe remedy makes lower courts 
less receptive to speedy trial pleas).

2460. 485 F.2d 694 (5th Cir. 1973). The court upheld the district court’s denial 
of a habeas corpus petition requesting review on speedy trial grounds of the validity 
of a state detainer because the petitioner, a federal prisoner in Atlanta attacking a 
Kentucky detainer, had not exhausted his state remedies. Id. at 696.

2461. See id. at 696.
2462. 489 F.2d 308 (8th Cir. 1973).
2463. See id. at 317.
2464. U.S. Const, amend. VIII; see, e.g., Nelson v. Heyne, 491 F.2d 352, 357 (7th 

Cir.), cert, denied, 417 U.S. 976 (1974) (corporal punishment and administration 
of tranquilizing drugs to youths at Indiana correctional institution constituted cruel 
and unusual punishment); Dewell v. Lawson, 489 F.2d 877, 882 (10th Cir. 1974) 

CRUEL AND UNUSUAL PUNISHMENT

Circuit courts showed themselves receptive this term to arguments 
based on the cruel and unusual punishment clause of the eighth 
amendment.2464 A test based upon a doctrine of proportionality, sup
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port for which is found in the concurring opinions of certain of the 
Supreme Court Justices in Furman v. Georgia,2465 seems to be evolving 
in some circuits. The Fourth Circuit in Hart v. Coiner2466 used the 
proportionality doctrine to overturn a sentence of life imprisonment 
imposed on a recidivist who had been convicted of relatively petty 
crimes.2467 The court held that punishment for a crime should be 
graduated and proportioned to the offense.2468 While conceding this 
standard is not susceptible of precise definition,2469 the court developed 
a test that focuses on the nature of the offense,2470 the legislative 

(diabetic who was incarcerated and kept from needed care for four days allowed 
to sue chief of police under 42 U.S.C. § 1983 (1970) on theory of denial of the right 
to freedom from infliction of cruel and unusual punishment); Hart v. Coiner, 483 
F.2d 136, 143 (4th Cir. 1973), cert, denied, 415 U.S. 983 (1974) (mandatory life 
sentence under West Virginia recidivist statute constitutes cruel and unusual punish
ment for individual found guilty of passing bad checks and of perjury); cf. United 
States v. Hunter, 485 F.2d 1035 (D.C. Cir. 1973) (per curiam); United States v. 
Harrison, 485 F.2d 1008 (D.C. Cir. 1973) (per curiam). Noting that the imprisonment 
of addicts without the opportunity for treatment might raise constitutional issues 
because of the “compulsive” nature of the crime, the District of Columbia Circuit 
in Hunter and Harrison vacated sentences of imprisonment given drug law violators 
eligible for treatment under the Narcotics Addict Rehabilitation Act and remanded 
the cases for consideration of possible disposition under the Act. 485 F.2d at 1036; 
485 F.2d at 1010; see 18 U.S.C. § 4257 (Supp. II, 1972).

2465. 408 U.S. 238 (1972) (per curiam) (capital punishment unconstitutional); 
see id. at 257-306 (Brennan, J., concurring) (punishment may be cruel and unusual 
if it is degrading to human dignity, arbitrarily inflicted, unacceptable to contemporary 
society, unnecessary, or excessive); id. at 314-71 (Marshall, J., concurring) (punish
ment is cruel and unusual if excessive or unnecessary for legislative purpose and abhorrent 
to currently existing moral values); cf. id. at 243 (Douglas, J., concurring) (allusion 
to principle that punishment should fit the crime). Although neither Justice Brennan 
nor Justice Marshall specifically espoused a doctrine of proportionality, the general 
approach of each Justice lends support to such a concept.

2466. 483 F.2d 136 (4th Cir. 1973), cert, denied, 415 U.S. 983 (1974).
2467. Id. at 139. The defendant was convicted in 1949 of writing a bad check 

for $50, in 1955 of interstate transportation of forged checks worth $140, and in 
1968 of perjury at his son’s trial for first-degree murder. Id. at 138. The life sentence 
was imposed pursuant to a West Virginia recidivist statute requiring life imprisonment 
of anyone convicted three separate times for offenses “punishable by confinement in 
a penitentiary.” Id.; see W. Va. Code § 61-11-18 (1966).

2468. 483 F.2d at 140, citing Weems v. United States, 217 U.S. 349, 367 (1910). 
The court defined the proportionality concept as “progressive,” guided by “the 
evolving standards of decency that mark the progress of a maturing society.” Id., citing 
Trop v. Dulles, 356 U.S. 86, 101 (1958); see Furman v. Georgia, 408 U.S. 238, 277 
(1972) (Brennan, J., concurring) (punishment must not be unacceptable to con
temporary society); id. at 329 (Marshall, J., concurring) (most important principle 
in analysis of cruel and unusual punishment is that the words draw their meaning from 
evolving standards of decency).

2469. 483 F.2d at 140; see Furman v. Georgia, 408 U.S. 238, 258 (1972) (Brennan, 
J., concurring).

2470. 483 F.2d at 140. In assessing the gravity of the offense, the court in Hart 
focused on the injury to the victim and concluded that crimes of violence toward 
persons or property warrant greater punishment than do bad check crimes and that 
the defendant’s perjury charge resulted from a sense of loyalty to family and did 
no violence to any person. Id. at 140-41.
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purpose behind the establishment of the punishment,2471 a comparison 
of the punishment established with the punishment that would have 
been imposed on the defendant in other jurisdictions,2472 and a com
parison of the punishment with punishments available in the same 
jurisdiction for other offenses.2473

2471. Id. at 141. The court noted that the traditional legislative purpose of 
recidivist statutes is to protect society from violent persons who are dangerous to 
others, not to prevent petty crime. Id. If less severe punishments will protect society 
as effectively as the more severe punishment required by the statute, the punishment 
required under the statute is unnecessary and therefore excessive. Id.

2472. Id. at 141. West Virginia’s recidivist statute was found to be one of the 
most severe in the nation. Id. at 141-42. This element of the determination seems 
to be a per se condemnation of the nation’s most severe statutes. Such a per se 
condemnation would violate one policy underlying federalism. Cf. F. Frankfurter, 
The Public And Its Government 49 (1930) (“very notion of our federalism calls 
for the free play of local diversity in dealing with local problems”).

2473. 483 F.2d at 142. The life sentence imposed on the defendant was equal to 
the punishment imposed on a murderer, rapist, or kidnaper, and greater than that 
imposed on a second-degree murderer or on a person convicted of administering 
poison with the intent to kill. Id.

The Fourth Circuit’s test apparently is designed to ensure that determinations 
about disproportionality are made solely on the basis of objective criteria. See Wood 
v. South Carolina, 483 F.2d 149 (4th Cir. 1973) (per curiam) (sentence to concurrent 
five-year terms on two counts of making obscene phone calls constitutional where no 
“objective factors” established disproportionality).

2474. Nelson v. Heyne, 491 F.2d 352 (7th Cir.), cert, denied, 417 U.S. 976 (1974).
2475. See id. at 356. The court found that excessive corporal punishment and 

the administration of tranquilizing drugs to control excited behavior defeated the 
rehabilitative goals of the institution and did not comport with contemporary 
sociological trends. See id.

2476. See id. at 355, citing Furman v. Georgia, 408 U.S. 238, 279 (1972) (Brennan, 
J., concurring). The court also found that juveniles have a right to rehabilitative 
treatment. Id. at 358-60. The court seemed to base its finding in part on the 
eighth amendment guarantee against cruel and unusual punishment as applied to 
the states by the fourteenth amendment. See id., citing Martarella v. Kelley, 349 
F. Supp. 575 (S.D.N.Y. 1972) (state imposing detention avoids prohibition of cruel 
and unusual punishment “if, and only if, it furnishes adequate treatment to the 
[juvenile] detainee”).

2477. See generally Wheeler, Toward a Theory of Limited Punishment: An Ex
amination of the Eighth Amendment, 24 Stan. L. Rev. 838 (1972).

The Seventh Circuit applied the doctrine of proportionality as a 
progressive concept in a civil suit for an injunction brought against 
the administration of the Indiana Boys School.2474 The court’s decision 
for the plaintiff was dependent on the determination that the punish
ments meted out were excessive under evolving standards of con
temporary society2475 and implied that less severe methods of achieving 
the aims of the institution were available.2476 While both the Fourth 
and the Seventh Circuits have applied the proportionality test in 
individual cases, the scope of their holdings is unclear because the 
test requires the exercise of judicial discretion in the application of a 
comparatively amorphous test to specific and highly individualized 
cases.2477
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