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A MODEST PROPOSAL FOR MODEST REFORM OF THE
FEDERAL COMMUNICATIONS COMMISSION

Henry Geller*

This article follows an established tradition in which a former official 
of a major independent regulatory agency states his dissatisfaction with 
present agency processes and offers proposals for reform.* 1 As a former 
official of the Federal Communications Commission (FCC),2 I will 
limit my observations and proposals to that agency although they may 
be applicable to other agencies as well. Of the need for reform at the 
FCC there can be little doubt; a distinguished line of independent 
commentators has directed criticism at the agency for some time.3 

• Communications Attorney, The Rand Corporation, Washington, D.C. B.S., 
University of Michigan; J. D., Northwestern University. The views expressed in 
this article are those of the author and not those of The Rand Corporation.

1. See, e.g., N. Minow, Equal Time: The Private Broadcaster and the 
Public Interest 277-89 (1964) (former FCC Chairman); Elman, Administrative 
Reform of the Federal Trade Commission, 59 Geo. L.J. 777 (1971) (former FTC 
Commissioner); Hector, Problems of the CAB and the Independent Regulatory Com
missions, 69 Yale L.J. 931 (1960) (former CAB Commissioner).

2. The author first joined the Federal Communications Commission (FCC) in 
1949 after he graduated from law school. He served in the FM branch until 1950 
and then left the Commission for two years after which he returned to work suc
cessively in the Renewal, Rules and Standards, and Opinions and Review Sections, 
and the Litigation Section of the General Counsel’s Office. After leaving the Com
mission again in 1957, he returned in 1961 to become Deputy General Counsel. In 
1964 he was appointed General Counsel, and from 1970-1973 he was Special As
sistant to the Chairman for planning. While the opinions expressed in this article 
do not, of course, represent the views of the Commission, they are shaped by the 
author’s long service with the FCC and reflect judgments the author has come to 
make as a result of that service.

3. See, e.g., II. Friendly, The Federal Administrative Agencies 57-73 (1962); 
Jaffe, The Scandal in TV Licensing, Harper’s Magazine Sept. 1957, at 77; John
son & Dystel, A Day in the Life: The Federal Communications Commission, 82 Yale 
L.J. 1575 (1973).
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Dean Landis, in his 1960 report to President-elect Kennedy on the 
regulatory agencies, stated the problem most succinctly when he ob
served that “the Commission has drifted, vacillated and stalled in 
almost every major area. It seems incapable of policy planning, of dis
posing within a reasonable period of time the business before it. . . .”4 

If the need for reform is clear, however, the road to reform is not. 
The most recent presidential advisory group to address the problem of 
regulatory agency reform has suggested that the basic problem is the 
organizational structure of the agencies.5 In my view, although some 
structural revisions are needed, particularly to promote better and more 
expeditious decisionmaking, the basic problem with the FCC is not 
structural. Instead, the root of the FCC’s problems is the agency’s over
identification with the industries it regulates and particularly its over
identification with the powerful and entrenched elements, in contrast 
to new and emerging facets or technologies, of the industries regulated.

4. Landis, Report on Regulatory Agencies to the President-Elect (1960), in 
Separation of Powers and the Independent Agencies: Cases and Selected 
Readings, S. Doc. No. 49, 91st Cong., 1st Sess. 1301, 1359 (1969) (Lib. of Cong. 
Ref. Serv. No. 12845) [hereinafter cited as Landis Report].

5. See generally President’s Advisory Council on Executive Organization, 
A New Regulatory Framework, Report on Selected Independent Regulatory 
Agencies (1971) [hereinafter cited as Ash Council Report]. The Ash Council con
cluded that “the commissions, perhaps suitable to a simpler day, have not been freed from 
structural restraints that are antithetic to the accomplishment of their new missions.” Id. 
at 31-32. The Council’s report was subject to extensive scholarly criticism in a staff 
paper prepared for The Brookings Institution. See R. Noll, Reforming Regulation 
(1971).

This article will illustrate its thesis that the FCC’s root problem is an 
overidentification with the established elements in the technologies it 
regulates. Several examples will be drawn from Commission action in 
the broadcast field. A close examination of these examples reveals that 
structural reform cannot eliminate the agency’s basic problem of over
identification. After concluding that the cause of the FCC’s root prob
lem is the political environment in which the Commission functions, the 
article will propose several modest courses of remedial action to secure 
more independence for the FCC and better regulation of the com
munications industry for the public.

FCC Overidentification with Established Elements 
in the Broadcast Industry

The most important broadcast function the FCC performs is the al
location of broadcast frequencies. The Communications Act of 1934 
explicitly states that a license creates no immutable property right in 
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the licensee of a given frequency.6 The Commission in choosing broad
cast licensees must consider whether the grant of a license is in the 
“public interest, convenience and necessity.”7 In its allocation of broad
cast frequencies, however, the FCC has shown a disposition to favor 
existing licensees when it hears challenges from competing industry 
interests, irrespective of whether the larger public interest is served.

6. See §§ 307(d), 309(h), 47 U.S.C. §§ 307(d), 309(h) (1970). Section 307 
(d) limits the term of a broadcast license to three years, and section 309(h) states 
that the “license shall not vest in the licensee any right to operate the station . . . 
beyond the term thereof . . . .” Id.

Professor Jaffe has suggested, however, that to promote stability and avoid eco
nomic hardship in the broadcast industry, the Commission as a practical matter should 
renew established licenses when there are legitimate reliance interests in such renewal. 
Jaffe, WHDH: The FCC and Broadcasting License Renewals, 82 Harv. L. Rev. 1693 
(1969). See also Goldin, “Spare the Golden Goose”—The Aftermath of WHDH in 
FCC License Renewal Policy, 83 Harv. L. Rev. 1014, 1015 (1970) (established 
licensee who renders substantial service should have license renewed).

7. Communications Act of 1934, §§ 303, 307(a), 47 U.S.C. §§ 303, 307(a) 
(1970). The Commission is given a mandate to “encourage the larger and more ef
fective use of radio in the public interest.” Id. § 303(g), 47 U.S.C. § 303(g) (1970); 
see National Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943).

8. Allocations Report of May 15, 1945, FCC No. 6651, at 99-100, 1 P & F Radio 
Reg. (Part 3) f 91.67.

9. Id.
10. See B. Rucker, The First Freedom 158 (1968).
11. Television channels consume a substantial amount of spectrum space not only 

to accommodate the channel itself but also to achieve adequate separations between 
co- and adjacent channels. The VHF spectrum now accommodates only 12 channels. 
The UHF spectrum is designed to accommodate 70 channels.

VHF-UHF TELEVISION ALLOCATION

The FCC as early as 1945 recognized that the spectrum space in the 
VHF range could not accommodate “a truly nationwide competitive 
[television] system” that would be technically adequate.8 This recogni
tion led the Commission to state that the television system “must find 
its lodging” in UHF.9 From 1945 to 1948, however, the Commission, 
under strong pressure from powerful elements in the broadcasting in
dustry, moved ahead with the allocation of television licenses in the 
only spectrum range for which equipment then existed—VHF.10 This 
acquiescence in industry pressure to begin television development in 
the less desirable spectrum range was a crucial error; it placed severe 
impediments in the path of the development of broadcasting in UHF, 
the most appropriate spectrum for television.11

Had the Commission been less sensitive to industry pressure, it would 
have followed the logic of its 1945 statement about the necessity of 
placing the television system in UHF and would have rejected the 
proposals for quick development of television in VHF. It should have 
lDeen clear to the Commission that a transition to UHF would be ex
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tremely difficult once television developed in VHF and both broad
casters and viewers made substantial expenditures for VHF equipment. 
The Commission should have looked to UHF, even if that meant some 
delay, rather than authorizing full exploitation of television on what it 
knew to be an inadequate number of VHF channels.

Very serious engineering problems arose as post-war demand for sta
tions increased the likelihood of substantial overcrowding on VHF.12 
The clear solution to the problem would have been to move television 
to its ultimate home in the more spacious UHF spectrum.13 In Septem
ber 1948 the Commission, acting in response to engineering problems, 
“froze” all television grants while it reconsidered the situation.14 This 
was a critical moment for the Commission; at this point it still would 
have been possible to move all television to UHF.15

12. See Note, The Darkened Channels: UHF Television and the FCC, 75 Harv. L. 
Rev. 1578, 1579 (1962).

13. See note 11 supra.
14. 13 Fed. Reg. 5860 (1948).
15. At the beginning of the freeze, only 37 stations serving 741,000 receivers were 

on the air. See J. Kittross, Television Frequency Allocation Policy in the United 
States 290-91 (1960) (unpublished thesis available from University Microfilms, Ann 
Arbor, Michigan). At the end of the freeze, four years later, 108 stations, all author
ized before the freeze was imposed, were serving 18.5 million receivers. Id. at 290. 
Even then, however, an orderly wholesale shift to UHF was feasible.

16. Sixth Report and Order, 41 F.C.C. 148 (1952).
17. Id. at 208. See also id. at 171, 205-06 (consideration of UHF economic situa

tion ).
18. See Note, supra note 12, at 1593. See also L. Kohlmeir, The Regulators 209 

(1969) (DuMont network, which had predicted that UHF could not compete ef
fectively with VHF, folded in 1955). At the end of the 1952-1960 period over 97 
percent of the comparable VHF stations remained in operation. Note, supra.

Instead of establishing a program for moving all television to UHF, 
however, the Commission opted for “intermixture” of VHF and UHF,16 
even though the simple addition of UHF channels to VHF assignments 
in the same city raised serious economic problems. The VHF opera
tions were established and entrenched. UHF was a pioneer that not 
even one television set could receive. The Commission dismissed the 
economic problems as temporary and asserted that “UHF stations will 
eventually compete on a favorable basis with stations in the VHF.”17 
The FCC, having engendered serious engineering problems for UHF 
television in the forties, in 1952 decided to gamble that the fifties 
would not bring economic disaster.

The result of the Commission’s intermixture policy was disaster for 
the UHF operators. Only about 45 percent of the UHF stations that 
went on the air between 1952 and January 1960 remained in operation 
at the end of that period.18 By 1954 and 1955 the FCC had learned, 
after an epidemic of UHF failures, that its intermixture judgment had 
been wrong. It had made a bad allocations decision in the late 1940s, 



1975] Federal Communications Commission 709

and it made a second bad decision in 1952. The Commission had to 
consider its future course of action.

The FCC acknowledged in 1956 that a shift of all television to the 
UHF band would be the best long range solution to the allocations 
problem,19 but throughout the late fifties the Commission pursued a 
series of contradictory actions designed to achieve an interim solution 
of deintermixture—a reallocation of television channel assignments to 
achieve all VHF or UHF assignments in a given city.20 Ultimately, the 
Commission, in response to congressional opposition to deintermixture, 
abandoned both its interim solution of selective deintermixture and, 
implicitly, its long range solution of a wholesale shift to UHF in ex
change for congressional support of a bill requiring the industry to make 
all receivers manufactured thereafter capable of receiving all channels, 
UHF and VHF.21

19. Second Report on Deintermixture, 13 P & F Radio Reg. fl 18, at 1571, 1577- 
78 (1956).

20. See E. Krasnow & L. Longley, The Politics of Broadcast Regulation 
96-97 (1973); Note, supra note 12, at 1584-93.

21. E. Krasnow & L. Longley, supra note 20, at 99-102. The Commission has 
continued to tinker with its rules, to make adjustments that benefit UHF. In 1970, 
for example, it mandated “click-stop” or detent tuning for UHF in order to make 
UHF tuning the equivalent to VHF tuning. Report and Order in Docket 18433, 18 
P & F Radio Reg. 2d 1577, 1589-90 (1970).

22. Because only 92 VHF channels are reserved for noncommercial television 
broadcasting, the bulk of noncommercial operation must be in the UHF.

The FCC’s decisionmaking in the allocation of frequencies between 
UHF and VHF has left UHF, where the Commission had said in 1945 
that television “must find its lodging,” crippled and struggling. The 
consequences to the public interest of this allocations policy are stag
gering. Much of the UHF band lies unused, and this lack of use con
stitutes a waste of a precious resource. The public does not have suf
ficient outlets for effective independent service in many communities, 
and noncommercial television is given a second-class citizenship because 
of its substantial relegation to UHF. There is little possibility of a 
fourth or fifth network because there are generally no more than three 
effective outlets in the large markets.

Though its decisions seemed inconsistent, the Commission’s approach 
to the VHF-UHF allocation problem was marked by a perverse con
sistency. At each decisive point in the early development of television, 
the FCC acted to protect and benefit the private interest of the VHF 
broadcasting industry, which continues to reap enormous profits from 
this artificial, FCC-created scarcity of effective outlets.22 Acting in 1945 
at the behest of powerful industry forces, the Commission opened tele
vision on the less desirable VHF spectrum with full knowledge that an 
adequate television system depended on the use of UHF. By 1952 the 
Commission had come to view the prefreeze VHF stations as vested 
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in the VHF owners and Was unwilling to shift them to UHF, where 
they would simply be one among a host of other technologically equiva
lent stations. The intermixture policy was developed to preserve the 
prefreeze VHF station owners’ vested rights. By 1954, when it was clear 
that intermixture was a disaster, the die had been cast. The distorted 
pattern of television frequency allocation had become settled despite its 
severe shortcomings to the public interest in “the larger and move effec
tive use of radio”—the statutory standard.23

23. Communications Act of 1934, § 303(g), 47 U.S.C. § 303(g) (1970); see Na
tional Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943).

24. See Communications Act of 1934, § 307(b), 47 U.S.C. § 307(b) (1970).
25. See W.E.B. DuBois Clubs of America, 11 F.C.C.2d 678, 679-80 (1968); 

Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1248-49 (1949).
26. A dissent by former Commissioners Cox and Johnson to the renewal of tele

vision licenses in Oklahoma makes strikingly clear how little public affairs programming 
a broadcaster may provide without incurring any adverse FCC action. See Cox & John
son, Broadcasting in America and the FCC’s License Renewal Process: An Oklahoma 
Case Study, 14 F.C.C.2d 1, 12-13 (1968) (“Two stations carry [no local public affairs 
programming] .... There is not in the entire state a single regularly scheduled prime 
time program devoted to the presentation, analysis, or discussion of controversial issues of 
public importance in the state or community” ). The Commission has even been 
willing to renew a license despite the fact that the licensee proposed no news or 
public affairs programming. Herman C. Hall, 11 F.C.C.2d 344, 345 (1968).

Under court pressure, the Commission appears to be moving toward the develop
ment of standards by which to judge licensee performance. See Citizen’s Communi
cation Center v. FCC, 447 F.2d 1201, 1213 n.35 (D.C. Cir. 1971) (suggesting devel
opment of licensee performance standards). See also Formulation of Policies Relating 
to Broadcast Renewal Challenges, 27 F.C.C.2d 580, 582 (1971) (setting forth specific 
percentages for local programming, news, and public affairs broadcasting); Further 
Notice of Inquiry, 31 F.C.C.2d 443 (1971); Second Further Notice of Inquiry, 43 
F.C.C.2d 367 (1973).

PROGRAMMING AND PERFORMANCE

Local and Informational Programming. The FCC has allocated
a large amount of the radio and television spectrum to broadcasting 
rather than to competing uses primarily for two reasons: to carry out 
the congressional scheme of fostering local broadcast outlets,24 and to 
obtain fully the contribution that broadcasting can make to an informed 
electorate.25 If a broadcaster does not serve in any way as a local 
outlet or contributor to an informed electorate, he is undermining the 
basic allocations policy. Yet despite clear evidence that large numbers 
of licensees are unwilling to commit even a small portion of their air 
time to news or public affairs programming, the Commission has not 
in its entire history denied renewal of a broadcast license on the 
ground that the applicant had not minimally served as a local or in
formational outlet.26 The Commission’s indifference to the licensee’s 
failure to serve the basic allocations policy can be seen only as an 
example of the Commission’s predisposition to permit established licen
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sees to continue operations irrespective of their effect on the public 
interest.

Promise v. Performance. The Commission relies upon the licen
see’s representations of his intent with respect to his programming when 
it determines whether the licensee is offering broadcast service in the 
public interest. The Commission reasons as follows: the licensee is 
expert in his area; therefore, it is up to him to ascertain needs and 
problems, to propose programming to meet those problems, and sub
stantially to fulfill those proposals during the term of his license.27 
When a licensee applies for renewal, the Commission should therefore 
evaluate his application in light of how well he implemented his earlier 
proposals. Nevertheless, despite opportunities to do so, the FCC has 
never denied a license renewal because a licensee has not fulfilled his 
promises.

27. See Renewal of Broadcast Licenses, 38 Fed. Reg. 28762 (1973); Primer on 
Ascertainment of Community Problems by Broadcast Applicants, 27 F.C.C.2d 650 
(1971); Report and Statement of Policy Re: Network Programming Inquiry, 25 Fed. 
Reg. 7291 (1960).

28. 31 F.C.C. 85 (1961).
29. Id. at 88. KORD had proposed, inter alia, six percent local live program

ming, two percent educational programming, five percent talk shows, two percent 
agricultural programming, and only 700 commercial spot announcements per week. 
Its 1960 renewal application showed that for the composite week chosen by the FCC, 
KORD devoted no time to local live, educational, or talk programming and only 0.6 
percent of its broadcast time to agricultural programming. On the other hand, the 
station managed to make 1,631 spot announcements per week. Id. at 85.

30. Id.
31. 31 F.C.C.2d 263 (1971).
32. In the application considered during the comparative hearing, Moline Tele

vision Corporation had proposed to present 12 prime time public service programs. 
It presented none of them. Id. at 270. Indeed, the station’s general manager apparently 
was fired precisely because its owners found the proposals too extravagant. Id. at 280- 
82 (Commissioner Johnson dissenting).

In 1961 in the KORD, Inc. case28 the Commission stressed that failure 
to make good on prior programming promises could not be cured by 
the offer of additional promises at renewal time.29 In KORD the FCC 
styled its failure to deny renewal to a licensee who had flouted his 
programming proposals as necessary because of the need to act prospec
tively in implementing a “new’’ policy.30 31 Ten years later in Moline 
Television Corp.'™ the Commission chose to ignore the implications of 
KORD. The licensee in Moline had won the license in a comparative 
hearing primarily because he proposed substantial public service pro
gramming. The Commission renewed the license even though the li
censee had provided none of the public service programs.32 The Com
mission justified its avoidance of the KORD principle on the ground 
that those involved in comparative hearings had frequently engaged in 
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puffing their applications and that the Commission had ended this prac
tice in 1965.33 Implicit in the Commission’s Moline decision, then, is 
an underlying proposition that despite the KORD warning, renewal ap
plicants would not be called to task for serious programming proposal 
misrepresentations if they are made in the course of a comparative 
broadcast hearing. That the Commission could condone such a 
patently absurd proposition can only be understood against a back
ground of Commission decisionmaking designed to bend every principle 
to support the renewal applicant.

33. Id. at 270-71; cf. note 63 infra. This position, of course, flies in the face of the 
Commission’s statement in KORD that programming proposals are “serious representa
tions” and that “the Commission takes them seriously.” 31 F.C.C. at 88.

34. See WKAT, Inc. v. FCC, 296 F.2d 375, 381-84 (D.C. Cir. 1961). Cases 
such as WKAT involve the use of improper influence and off-the-record communi
cations to affect the Commission’s votes. See generally L. Kohlmeir, supra note 18, 
at 210-12 (1969); House Comm, on Interstate & Foreign Commerce, Independent 
Regulatory Commissions, H.R. Rep. No. 2238, 86th Cong. 2d Sess. 7-8 (1961). 
See also Massachusetts Bay Telecasters, Inc. v. FCC, 295 F.2d 131 (D.C. Cir. 1961) 
(ex parte contacts adverse factor in comparative hearing); Sangamon Valley Tele
vision Corp. v. United States, 269 F.2d 221 (D.C. Cir. 1959) (ex parte contacts 
necessitate reopening of “rulemaking” license allocation); Note, Ex Parte Contacts 
with the Federal Communications Commission, 73 Harv. L. Rev. 1178 (1960).

35. See Lamar Life Broadcasting Co., 38 F.C.C. 1143, 1146-48 (1965). The 
petitioners alleged, for example, that Lamar Life offered editorial commentary oppos
ing racial integration of the University of Mississippi and spot advertising by the 

LICENSEES V. THE PUBLIC INTEREST

The Commission not only has been willing to contort the principles 
ostensibly controlling its decisionmaking in the programming area but 
also has been willing to avoid confronting the problems posed by a 
licensee who acts egregiously against the public interest. Except in 
ex parte cases,34 where the Commission had no choice but to disqualify 
applicants that had sought to corrupt the integrity of the agency’s 
processes, the Commission has only once denied renewal of a large 
licensee.

Lamar Life Broadcasting Corp.-WLBT-TV. In 1964 a group
of residents in Jackson, Mississippi, assisted by the Office of Communi
cation of the United Church of Christ, petitioned the FCC to deny 
renewal of Lamar Life Broadcasting Company’s license to operate 
WLBT-TV. The petitioners alleged that the licensee had pursued a 
consistent policy of presenting local programming promoting segre
gationist viewpoints while failing to give any exposure to integration- 
ist perspectives and that it had done so despite representations to the 
Commission that it did not cover the integration issue locally in order 
to avoid inflammatory programming.35 The petitioners also charged 
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that the licensee had failed to serve adequately the needs and interest 
of the black community, which comprised 45 percent of the population 
of Jackson.36 Despite a statutory requirement that a hearing be held 
for license renewal if “a substantial and material issue of fact” is 
raised,37 the Commission, without a hearing, renewed the license for 
a one-year period and simply directed the licensee to contribute to the 
improvement of race relations.38 While conceding implicitly that 
Lamar Life had not been serving the public interest, the Commission 
chose to permit the licensee to continue its operations so long as it 
subsequently served the requirements of the public interest.39

Jackson White Citizen’s Council. Because it presented these segregationist view
points, Lamar Life had an obligation under the fairness doctrine to present integra- 
tionist viewpoints. Id.

36. Id. at 1148. The petitioners alleged that WLBT-TV had only one regularly 
scheduled program involving a local black; that 15-minute program, presented at 
6:45 a.m., involved a black minister. Id. at 1149. It was further alleged that 
black churches never appeared in the station’s devotional programs, appearances on 
which were rotated among the area’s white churches. Id. In addition, the peti
tioners alleged—uncontradicted—that WLBT-TV cutoff network programs on the spuri
ous claim of “cable trouble” when blacks appeared. Id. at 1144-45.

37. See Communications Act of 1934, § 309(e), 47 U.S.C. § 309(e) (1970).
38. 38 F.C.C. at 1154.
39. Id. The Commission’s renewal was conditioned upon the licensee’s adherence 

to the fairness doctrine, cessation of discriminatory programming patterns, and agree
ment to meet with civil rights leaders to discuss its programming. Id. at 1154-55. 
These “conditions” are what might have been assumed to be implicit to any licensee 
operating in the public interest.

40. Office of Communication of the United Church of Christ v. FCC, 359 F.2d 
994 (D.C. Cir. 1966).

4L Lamar Life Broadcasting Co., 14 F.C.C.2d 431 (1968).
42. Office of Communication of the United Church of Christ v. FCC, 425 F.2d 

543, 547 (D.C. Cir. 1969).
43. Id. at 550.
44. Id.
45. See Lamar Life Broadcasting Co., 25 F.C.C.2d 101 (1970).

The United States Court of Appeals for the District of Columbia 
Circuit reversed the Commission’s renewal of WLBT-TV’s license and 
remanded the case to the Commission for a hearing.40 The Commission 
again renewed Lamar Life’s license41 after a hearing that the circuit 
court found was characterized by "a curious neutrality-in-favor-of the 
licensee.”42 The court, in a scathing opinion by then Circuit Judge 
W arren Burger, concluded that the FCC’s ' administrative conduct re
flected in [the] record [of the Lamar Life renewal proceedings] is be
yond repair.”43 Accordingly, the court reversed the Commission again 
and ordered the Commission to invite new parties to file competing ap
plications for WLBT-TV’s channel.44

While Lamar Life no longer operates the station,45 the license ter
mination effectively resulted from court and not Commission action. 
The FCC twice tried to preserve the license of an entrenched VHF 
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broadcast licensee in the face of facts that clearly called for denial of 
renewal on the basis of the station’s failure to serve in good faith the 
needs and interests of all the people in the Jackson area.
Star Stations of Indiana, Inc.-WIFE. In 1964 the Commission
found that Star Stations of Indiana, the licensee of WIFE and WIFE- 
FM, had “hypoed its ratings by using an audience-rating report made 
during a period when the station was conducting an intensive give-away 
contest.40 The Commission, after finding “that the licensee’s conduct 
fell considerablv short of the degree of responsibility in the operation 
of a broadcast station which the Commission has the right to expect of 
a licensee,” gave Star Stations a probationary one-year renewal to pro
vide the Commission with “an early opportunity to re-examine opera
tions and determine the degree of responsibility . . . exhibited during 
the year.”46 47

46. See Star Stations of Indiana, Inc., 3 P & F Radio Reg. 2d 745, 748 (1964).
47. Id.
48. Star Stations of Indiana, Inc., 19 F.C.C.2d 991, 997 (1969) (Commissioners 

Johnson & Cox dissenting).
49. Id.
50. Id. at 994.
51. Id. at 996, 998-90 (Commissioners Johnson & Cox dissenting).

When the station filed again for renewal, the Commission found that 
serious questions required a hearing. The hearing established patently 
fraudulent conduct in which the licensee “falsely told the sponsor of a 
contest that there had been winners when there were none, and then 
collected the prizes and gave them to station employees.”48 In addition, 
the hearing established that the licensee, “on numerous occasions, fur
nished to clients ‘false and misleading information with respect to the 
times and dates purchased advertising was broadcast,’ ” and thereby 
defrauded advertisers of thousands of dollars.49 In short, a licensee on 
probation because of fraudulent conduct exhibited the degree of his 
responsibility by engaging in even more flagrant fraud while on proba
tion. The Commission chose to renew the license again, this time for 
a six-month period.50 In an impassioned dissent, Commissioner Johnson 
asked:

Is there any doubt that this Commission too often reserves 
punitive action for smaller licensees? Is there any lingering 
doubt that the majority’s marked disinclination to enforce its rules 
and policies by revocation of valuable broadcast policies simply 
enshrines the precept that the wealthier and more influential 
any broadcaster becomes, the more immune he is to regulation? 
Can there be any doubt left that there is something very wrong 
with the will of this agency to discharge its responsibilities to 
the public?51
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Not until 1975, 11 years after Star Stations first was called to account 
on its failure to serve the public interest, did the Commission finally 
bring itself to deprive Star Stations of its licenses.52 In the interim, 
Star Stations operated WIFE without a regular renewal53 and, of course, 
continued to derive revenues from its possession of the valuable license. 
The last hearing provided evidence of numerous egregious affronts to 
the public interest, such as illegal contributions to two United States 
Senate campaigns,54 a concerted effort to slant the news in those cam
paigns,55 56 and a program of harassment against former employees who 
aided Commission investigators.50 The Commission’s failure to strip 
Star Stations of the WIFE license in the flagrant circumstances of the 
1969 decision underlines the heavy presumption maintained by the Com
mission in favor of those who have been fortunate enough to secure a 
license.

52. Star Stations of Indiana, Inc., FCC 75-127 (Feb. 7, 1975). The Commission 
denied application for renewal of five stations controlled by the principal of Star 
Stations of Indiana, Inc. Id. at 19-20.

53. Id. at 3. Star Stations acquired WIFE and WIFE-FM in an assignment 
approved by the Commission in late 1963. A few months later the 11-year pro
ceedings against the licensee began when the station’s regular renewal came due; it 
was granted only for a short term of one year because of the “hypoeing” of the 
ratings. 3P&F Radio Reg. 2d 745 (1964). See note 46 supra and accompanying 
text.

54. See FCC 75-127, at 16-17.
55. See id.
56. See id. at 17. The Commission also found that the principal of Star Stations 

had engaged in other broadcast promotional contest improprieties, had given gifts 
and favors to the president of a broadcast rating service, and had planned but 
never consummated a scheme to give $10,000 in political contributions to members 
of a county zoning authority from whom he sought an authorization to move a trans
mitter site. Id. at 18-19.

57. W. Jones, Licensing of Major Broadcasting Facilities by the Federal 
Communications Commission 198-99 (1962).

58. Jaffe, supra note 3, at 84. See also H. Friendly, supra note 3, at 53-73; 
Schwartz, Comparative Television and the Chancellor’s Foot, 47 Geo. L. J. 655 (1959).

COMPARATIVE HEARING PROCESS

If the Commission has performed poorly in the ordinary processes of 
licensing and renewal, it has done worse in the comparative situation 
where it must choose from among competing applicants the one that 
would best serve the public interest. The comparative hearing process 
has received severe criticism from scholars. Professor W.K. Jones, in 
his lengthy 1962 study for the Administrative Conference, concluded 
that ‘[f]or inefficiency and highly questionable use of the adjudicating 
process, it is difficult to find a rival to the comparative hearing in a 
radio or television case.”57 Professor Jaffe noted that “[standards are 
announced only to be ignored, ingeniously explained away, or so occa
sionally applied that their very application seems a mockery of justice.”58 
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Here too we find the FCC remarkably willing to manipulate its stand
ards in deference to powerful applicants.
Criterion of Proposed Programming. The Commission early de
termined that it would attach no decisional significance to the differences 
between applicants’ programming proposals as long as each proposal 
was itself meritorious and would serve the needs and interests of the 
area.59 The Commission abandoned this principle during the 1960 
comparative hearing process for television, however. On a number of 
occasions in my personal experience the Commission instructed its staff 
to award permits to applicants who clearly did not merit the award. 
As a consequence, the decisions came to employ “spurious criteria, used 
to justify results otherwise arrived at.”60 A bizarre example of this 
manipulation of criteria was provided by the issuance on the same day 
of licenses to Beaumont Broadcasting Corp, and to the Tribune Co. of 
Tampa, Florida. In Beaumont61 the Commission adhered to its non- 
preferential treatment of various programming proposals and refused 
to award a preference even though there were marked disparities 
between applicants in their local live programming proposals. In 
Tampa Tribune,62 however, the Commission awarded an important 
preference on the basis of proposed programming though such a stand
ard proved short-lived.63

59. Scripps-Howard Radio, Inc., 13 F.C.C. 473 (1949), aff’d Scripps-Howard, 
Inc. v. FCC, 189 F.2d 677 (D.C. Cir. 1951), cert, denied, 342 U.S. 830 (1951).

60. Jaffe, supra note 3, at 79.
61. 19 F.C.C. 161 (1954).
62. 19 F.C.C. 100 (1954).
63. Id. at 127-30. Only an agency solely interested in the result and wholly 

indifferent to due process could have issued Beaumont and Tampa Tribune on the 
same day. The Commission later specifically acknowledged that criticisms of its 
actions in Tampa Tribune were fully merited. Moline Television Corp., 31 F.C.C.2d 
263, 272 (1971). In 1965 the Commission finally abandoned its granting of 
decisional significance to programming proposals and returned to the Scripps-Howard 
approach of attaching no decisional significance to such proposals. Policy Statement 
on Comparative Broadcast Hearings, 1 F.C.C.2d 393, 397-98 (1965).

64. See, e.g., United States v. Storer Broadcasting Co., 351 U.S. 192 (1956); 
Associated Press v. United States, 326 U.S. 1 (1945); Plains Radio Broadcasting 
Co. v. F.C.C., 175 F.2d 359 (D.C. Cir. 1949).

65. H. Friendly, supra note 3, at 66-67; See also Schwartz, supra note 58, at 
673-78, 690-94.

Criterion of Diversification of Control. There is no question about
the importance of diversification of control over the news media that 
provide the public with its information.64 What is questionable is the 
Commission’s application of the diversification criterion. On some oc
casions it has denied well-qualified newspaper applicants licenses on this 
ground while “on other occasions it has awarded licenses to newspaper
owning . . . applicants despite the availability of other well-qualified 
contenders without newspaper affiliations.”65 Judge Friendly has called
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such inconsistencies intolerable and has urged the Commission to “de
velop enough courage to penetrate the fog it has helped to create.”66 
The manipulation of the diversification criterion has proved extremely 
useful to the Commission when one of the competing applicants has the 
appropriate political connections. In the 1950s, for example, Demo- 
cratic-owned newspapers and those who supported Adlai Stevenson lost 
in comparative hearings in a statistically significant number of cases, 
while Republican newspaper interests won.67 68

66. H. Friendly, supra, note 3, at 67. The Commission has finally decided 
after a five-year rulemaking proceeding, to bar cross-ownership of broadcast and 
newspaper interests in the same market. Second Report and Order, FCC 75-101 
(Jan. 31, 1975). The Commission’s cross-ownership rule leaves undisturbed, how
ever, all but the most egregious of the current cross-ownership situations. In these 
egregious cases divestiture must take place by 1980. See id.

67. See Schwartz, supra note 58, at 690-93. Schwartz found that of the news
paper affiliated applicants, “nine Democratic newspapers have been denied television 
licenses while eight papers which have been Republicans or Eisenhower Democrats 
have been awarded channels. No newspaper which supported Stevenson at the 
election before its case was decided has received a channel, except in one case 
where such paper was co-applicant with a leading Eisenhower newspaper.” Id. at 693.

68. 22 F.C.C. 767 (1957). Professor Goldin has provided a full outline of the 
Commission’s proceedings in WHDH. See Goldin, supra note 6, at 1016-17 n.12.

69. Id. at 866.
70. 31 F.C.C. 85 (1961).
71. Id. at 273. See also id. at 284-85 (Commissioner Johnson dissenting).
72. Policy Statement on Comparative Broadcast Hearings, 1 F.C.C.2d 393 (1965).

Criterion of Integration of Ownership and Management. The
Commission’s undermining of the criteria it established to guide deci
sionmaking in the comparative hearing context is illustrated by its 
manipulation of the integration of ownership with management criterion. 
In \VHDH6S the Commission found that an applicant with 19 percent 
integration of ownership and management merited no preference be
cause the integration of a second applicant, even though less than one 
percent, was “more promising as to the effectiveness ... of what could 
be done. 69 70 In Moline"0 the winning applicant was given decisive pref
erence even though only a 10 percent stockholder would be integrated 
into the station’s operation, while 80 percent of the ownership interest 
of the losing applicant would be integrated into management.71 The 
Commission justified this result as premised on the quality of the win
ning party’s integration. The WHDH and Moline results are simply 
arbitrary, however; to say that the Commission can give or withhold 
preferences because the integration, whatever its amount, is more “ef
fective” or of “higher quality,” is to say that there is no criterion at all. 
1965 Comparative Hearing Policy Statement. The issuance by
the Commission in 1965 of a policy statement setting forth standards to 
be applied in the comparative hearing process72 has not prevented the 
Commission from continuing to buckle and warp the criteria to fit re
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suits reached by other means. In Star Television Inc. v. FCC,73 for 
example, the FCC gave preference to one applicant on the basis of 
integration not because the applicant had a higher percentage of inte
gration but because the integrated stockholders of the preferred ap
plicant had better experience.74 The Commission did not make clear, 
however, why their experience was of any greater quality than that of 
the integrated principals of two losing applicants.

73. 416 F.2d 1086, cert, denied, 396 U.S. 888 (1969), aff’g Flower City Tele
vision Corp., 9 F.C.C.2d 249 (1967).

74. See id. at 1093-94 (Leventhal, J., dissenting).
75. See id. (Leventhal, J., dissenting); Anthony, Toward Simplicity and Ration

ality in Comparative Broadcast Licensing Proceedings, 24 Stan. L. Rev. 1 (1971). 
Professor Anthony, in this article based upon his report for the Administrative 
Conference of the United States, set forth a system of standards and priorities 
designed to provide objective measures of comparison among competing applicants 
and to avoid subjective decisionmaking. See id. The author has urged use of rules to 
specify categories of preference, with the winner chosen by lot among the applicants 
in the top category.

76. Ash Council Report, supra note 5, at 4.
77. Id. at 4-5.
78. Id. at 4.

The Commission has been urged to take drastic steps to improve its 
comparative hearing process;75 76 the foregoing analysis establishes that 
standards or criteria whose enforcement depends on the preferences 
of Commissioners can suffer the same fate as the criteria and policy 
statements of the 1950s and 1960s—manipulation to serve the political 
or economic interests of powerful and entrenched broadcasters.

Limitations on Structural Reform of the FCC
The 1971 Ash Council Report to the President on the independent 

regulatory agencies concluded that “[ijnherent deficiencies in the com
mission form of organization prevent the commission from responding 
effectively to changes in industry structure, technology, economic trends 
and public needs.”70 The Ash Council found an agency of co-equal 
members to be inherently ineffective because differences among the 
members prevent the adoption of general rules and policies and lead to 
inefficient case-by-case decisionmaking.77 Further, the Council con
cluded that the relative independence of the agencies from Congress 
and the President made them “not sufficiently accountable for their ac
tions” and that consequently “[rjegulatory activities . . . are not ade
quately supported and are not effectively coordinated with national 
policy goals.”78

The threat that a single administrator might pose to the first amend
ment values the FCC is charged with preserving, however, deterred the 
Ash Council from recommending abandonment of the collegial structure 
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at the FCC.79 The Council warned that ' [t]he mere appearance of pos
sible undue influence might undermine public confidence in the sources 
of information”80 and concluded that it should not recommend that a 
single administrator be given “the power to exercise control over indus
try members.”81 The wisdom of this conclusion was borne out by the 
well-publicized activities of the Nixon administration against the broad
cast media.82

79. See id. at 117-18. The Ash Council Report did recommend, however, that the 
number of Commissioners of the FCC be reduced from seven to five. Id. at 6. 
This proposal, which would bring the FCC in line with the Federal Trade Com
mission, the Securities and Exchange Commission, the Federal Power Commission, 
and the Civil Aeronautics Board, is one with which I agree. The reduction would 
increase efficiency without sacrificing the values of the collegial structure. Further, 
when a Commission has seven members a President under political pressure to 
appoint a less than qualified person can reconcile himself to his choice with the 
thought that the lackluster appointee will only be one in seven. Resort to this 
rationalization of marginal proportionate dilution is less easy where the commission 
has only five members.

80. Id. at 25.
81. Id.
82. See generally Friendly, The Campaign to Politicize Broadcasting, Colum. 

Journalism Rev. Mar./Apr. 1973, at 9. Professor Friendly discussed Nixon Adminis
tration attempts to use the fairness doctrine and license renewal problems to induce 
the network affiliates to put pressure on the networks to screen out anti-administration 
viewpoints. These attempts give a taste of the dangers of placing the FCC in the 
hands of a single administrator who is closely tied to the executive branch.

The limitations of the structural approach to FCC reform do not lie 
merely with the threat to the first amendment posed by a media czar; 
the limitations also lie in the irrelevance of the structural approach to the 
root problem of the FCC. The root problem—overidentification with 
entrenched industry interests—does not result from the collegial system 
and it will not be cured by the one-man administrator. In not one of 
the examples offered above did the collegial body fail to make overall 
policv because of differences among the members and consequently 
resort to an inefficient case-by-case method of decisionmaking. In the 
case of VHF-UHF allocations, the FCC adopted general policies and 
rules; it simply made and adhered to decisions in favor of the estab
lished VHF industry rather than the public interest. The Com
mission failed to adopt a general policy on local and informational pro
gramming not because of the collegial system but rather because a 
majority of the Commission had refused to act in this area, on either a 
general policy or case-by-case basis. In adjudications, which necessarily 
must be ad hoc, the Commission disregarded clear policies and 
favored established broadcast interests. A single administrator struc
ture would have prevented none of these misapplications of the FCC’s 
standard. If it has done nothing else, the collegial brand of decision
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making has produced dissents that call attention to the Commission’s 
unwillingness to follow its general policies.83

83. See, e.g., Star Stations of Indiana, Inc., 19 F.C.C.2d 991, 996 (1969) 
(Commissioners Johnson & Cox dissenting) (dissent from renewal of licensee who 
flagrantly flouted Commission rules); Sixth Report and Order, 41 F.C.C. 148, 582-629 
(1952) (Commissioners Hennock & Jones dissenting) (predicting economic disaster 
for UHF if all TV is not moved to UHF); Cox & Johnson, Broadcasting in America 
and the FCC’s License Renewal Process: An Oklahoma Case Study, 14 F.C.C.2d 1 
(1968) (dissenting from Commission’s failure to consider public affairs and news 
programming proposals in renewals).

84. See note 78 supra and accompanying text.
85. W. Cary, Politics and the Regulatory Agencies 45 (1967).
86. See id.
87. See R. Noll, supra note 5, at 13.
88. See id. at 12-13, 52-55.
89. Landis, supra note 4, at 66.

The Ash Council Report further misconstrued the problems confront
ing the FCC when it concluded that the general independence of 
the agencies discourages support from the legislative and executive 
branches.84 The problem is not that the Commission is too independent 
but that it is not independent enough. The broadcast industry exercises 
substantial political influence, both directly and indirectly. As former 
Securities and Exchange Commission Chairman William Cary con
cluded, “there are few more powerful influences upon Congress.”85 
Consequently, congressional committees, acting under the direct or in
direct influence of the broadcast interests, frequently move quickly to 
block Commission innovations, and the Commission quickly acquies
ces.86 Nor is there any substantial evidence that tying the single admin
istrator more closely to the executive branch will lead to greater presi
dential support if controversies arise between the agency and Congress 
or its committees.87 The experience of agencies that are integrated 
with the Executive, such as the Food and Drug Administration, cer
tainly does not support the Ash Council’s conclusion that an integrated 
agency would enjoy greater executive support.88 Further, the decrease 
in the administrator’s independence that would result from further in
tegration of the agency into the executive branch would invite in
creased politicization of the agency’s decisionmaking.

A Modest Solution: Good, Disinterested Members

Dean Landis pointed the way toward a solution to the FCC’s root 
problem of overidentification with the industries it regulates when he 
noted that “[g]ood men can make poor laws workable; poor men will 
wreak havoc with good laws.”89 An FCC composed of good men dedi
cated to the public interest would be effective despite structural deficien
cies, possibly inconsistent duties, and vaguely defined legislative stand
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ards.90 While a number o£ excellent persons have been appointed to 
serve on the FCC, such persons never have comprised a majority of 
the Commission.

90. But cf. Hector, supra note 1, at 931 (“[n]ot with the Founding Fathers as 
members of its board do I think the CAB as now organized could fulfill its obligations 
to the American people”).

91. See W. Cary, supra note 85, at 8; Elman, A Modest Proposal for Radical 
Reform, 56 A.B.A.J. 1045, 1047 (1970).

92. But see N.Y. Times, June 14, 1973, at 1, col. 4 (Senate rejection of appointment 
of Robert H. Morris to FPC). The Senate rejected Morris’s appointment by a vote of 
49 to 44, not because he was regarded as unqualified—he clearly was qualified—but 
because he constituted a fifth “industry oriented” appointment to the five member 
agency. Id. at 21, col. 2. This was a rare action by Congress and, even if it 
represents a pattern, it indicates that Congress will act only when the agency is 
threatened with 100 percent industry orientation. Thus, it hardly constitutes a 
basis for reliance on Senatorial appointment powers as a way to secure the public 
interest.

93. W. Cary, supra note 85, at 58.
94. See R. Noll, supra note 5, at 42.

CURRENT RECRUITMENT LIMITATIONS

The executive branch cannot be expected to place great value upon 
excellence in its appointments to the administrative agencies because 
the President is not helped politically by excellent administration of 
the commissions and is not hurt by poor administration.91 Absent a 
scandal in the agencies, the President is under no particular pressure 
to appoint the best qualified persons to the commissions. Agency ap
pointments are, in fact, a relatively safe way for Presidents to pay politi
cal debts. Congress, in turn, has been willing to accept and approve 
most of the appointments of Presidents.92 Because “Congress has rela
tively little interest in encouraging a regulatory agency to perform its 
function dynamically, but is vitally concerned over any action to which 
its constituents object,”93 Congress is likely to intervene in specific 
policy matters but will be unwilling to invest substantial effort in ensur
ing that the agencies have the personal leadership needed to chart a 
course in the public interest.

If the Executive and Congress are largely indifferent to the role of 
the regulatory agencies, the regulated industries are not. The industry 
watches closely the appointments to the agencies and attempts, often 
successfully, to block appointments that might cause it problems.94 
W hile this may not mean that an industry-oriented person is named to 
the agency, it generally does mean that a potential troublemaker can 
be screened out. Industry interest carries beyond the appointment 
process as well. The appointee finds himself assiduously courted by 
the representatives of the regulated industry. Indeed, the appointee 
soon realizes “that nobody ever heard of him or cares much what he 
does—except one group of very personable, reasonable, knowledgeable, 
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delightful human beings, who recognize his true worth. Obviously, 
they might turn his head just a bit.”95 That one group, of course, is the 
regulated industry’s representatives.

95. Id. at 100.
96. See R. Noll, supra note 5, at 54. See also Noll, Peck & McGowan, Economic 

Aspects of Television Regulation, The Brookings Institution, Washington, D.C., 120-26, 
table 4.5 (1973) (of 33 Commissioners during the period 1945-1970, 21 had affiliations 
with the communications industry after FCC service; in contrast, only four had 
affiliation before FCC service).

97. See N. Minow, supra note 1, at 45.
98. See Landis, supra note 4, at 68.

The singular interest of the regulated industry in the agency’s activi
ties can distort the actions of those commissioners who desire to be 
reappointed, since each agency member knows that if he takes positions 
strongly at odds with the interests of the industry, the industry will 
strongly oppose his reappointment. A commissioner intent on reap
pointment consequently may be less vigorous in his support of agency 
policies opposed by the established elements in the industry. Another 
group of incumbent agency members may look ahead to the day when 
they will leave the agency; in many cases, they expect to work for the 
regulated industries. This expectation, in turn, can either consciously 
or subconsciously make the agency overly responsive or sympathetic to 
industry positions.96

SOME PROPOSALS FOR GREATER INDEPENDENCE

The agency member thus functions in a political environment that 
discourages him from taking positions in opposition to those of the 
established elements of each industry he regulates. Since, as seen, it 
is not appropriate to move in the direction of one-man regulation, with 
full accountability to and by the President for the single administrator’s 
performance, the approach should be one of giving the FCC real inde
pendence.

When Newton Minow was asked why he was qualified to serve as 
FCC Chairman, he replied, “First, I’m not looking for a job in the com
munications business and second, I don’t want to be reappointed.’ 97 
Minow’s response contains the seeds of the modest proposal I offer to 
secure greater independence for appointees to the FCC.

First, each appointee must be relatively secure in his position. This 
security can be conveyed only if substantial tenures afe established.98 
I suggest that 15-year terms would be appropriate. In 15 years Com
mission members could develop the expertise to engage in long range 
planning in the public interest. Further, giving a Commissioner a 
15-year term would do much to immunize him from short term political 
pressure.
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Second, reappointment after the end of the 15-year term must be 
barred. This aspect of my modest proposal is designed to ensure that 
anxietv over reappointment will not distort or influence a Commis
sioner’s position on the issues confronting the Commission.

Third, employment in the communications field must be barred for 
five years after the Commissioner’s FCC service. The present restric
tions on employment are much too weak." The purpose of the five-year 
ban is to eliminate any possibility that the agency member would be 
influenced by the prospect of using the Commission as a stepping stone 
to a lucrative position in the communications industry or in the federal 
communications bar.99 100 Of course, a former Commissioner need not 
be put out to pasture after he serves his 15-year term. If he does a 
creditable job, he no doubt will be a highly desirable employment pro
spect for universities, foundations, law firms, and companies outside the 
communications industry.101

99. See Act of Oct. 23, 1962, § 207, 18 U.S.C. § 207 (1970); Communications 
Act of 1934, §4(b), 47 U.S.C. § 153(b) (1970). Section 4(b) bars former Com
missioners from representing any person before the Commission in any professional 
capacity for one year unless the Commissioner has served the full term for which 
he was appointed. Id. § 4(b), 47 U.S.C. § 154(b) (1970). Section 207 permanently 
disqualifies a former executive branch employee from acting for anyone other than 
the United States in matters in which the United States is a party or has a direct 
and substantial interest and in which the former employee participated personally 
and substantially. Act of Oct. 23, 1962, § 207(a), 18 U.S.C. § 207(a) (1970). 
Section 207 also prohibits such an employee from appearing for one year in pro
ceedings involving matters that had been under his supervision. Id. at § 207(b), 
18 U.S.C. § 207(b) (1970).

100. The proposal, designed to weed out the ambitious person who seeks to use 
the position of FCC Commissioner as a stepping stone, may not guarantee the 
elimination of mediocre industry sycophants who would then serve for long terms. How
ever, it seems unlikelv that a President would try to act in a manner inconsistent with

y *

the new mood of the revision or that the Congress that was persuaded to pass the re
vision would be indifferent to the sabotage of its effort. Nevertheless the risk of medio
cre appointments does not outweigh the possible benefits to be gained from these pro
posals. The risk, while greater, is as acceptable as the similar risk of mediocre appoint
ments to the federal bench. Only if the risk is assumed can the present unsatisfactory 
situation be remedied.

101. These three proposals for revisions in the rules governing the employment of 
Commissioners are premised on the assumption that the salary and retirement benefits 
of Commissioners would be increased to reflect the importance of the position and to 
compensate for the sacrifice a person would be making when he accepted an appoint
ment to the FCC.

These modest proposals do not provide the final solution to the per
plexing problem of the regulation of a field as dynamic as communica
tions. That regulation still will require constant efforts to make proce
dures more efficient and to make planning more farsighted. But no 
efforts will be successful until each person selected to operate the regu
latory machinery clearly recognizes that he cannot derive future benefits 
in the form of employment or reappointment support from the communi
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cations industry. A person who recognizes this will be under no con
scious or subconscious pressure to tailor his regulatory decisions to serve 
the interests of the established elements in the broadcast industry. Once 
a sense of independence is secured, the Commission will be free to pur
sue other, more radical proposals for effective regulation of the com
munications industry in the public interest.



OPEN ADVISORY COMMITTEES AND THE POLITICAL 
PROCESS: THE FEDERAL ADVISORY COMMITTEE 
ACT AFTER TWO YEARS

Henry H. Perritt, Jr.* and James A. Wilkinson**

This article addresses the question whether opening the proceedings 
of federal advisory committees to the public can impede the effective
ness of the governmental process. This issue is but a narrow ^version of 
the conflict between the evolving democratic tradition of open govern
ment and the practical realities that sometimes militate against public 
exposure of political processes. In response to recommendations that 
operations of the executive branch be opened to public scrutiny, Con
gress has enacted the Administrative Procedure Act,* 1 the Freedom of 
Information Act,2 and, most recently, the Federal Advisory Committee 
Act (FACA) .3 These statutes have progressively increased the public’s 
access to executive branch activities and documents.
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The views expressed are solely those of the authors and do not necessarily reflect 
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1. 5 U.S.C. §§ 551, 553-59, 701-06, 3105, 3344, 4301, 5335, 5362, 7521 (1970).
2. Id. at § 552.
3. 5 U.S.C. App. I (Supp. Ill, 1973).
4. § 1, 5 U.S.C. § 552 (1970). Agencies perform two basic functions, a quasi

legislative function—rulemaking—and a quasi-judicial function—adjudication. The 
Administrative Procedure Act defines the former as agency promulgation or amend
ment of a statement of future effect designed to implement, interpret, or prescribe 
law or policy. 5 U.S.C. §§ 551(4)-(5) (1970). Adjudication is defined residually 
as the formulation of a final disposition in a matter other than rulemaking. Id. 
§§ 551(6)-(7). While the distinction is not always clear, rulemaking is generally 
understood to involve the establishment of general principles of future effect, while 
adjudication is generally understood to involve the application of general principles 
to particular cases.

Because broad policy considerations rather than individuals’ rights are the focus 
of rulemaking, agencies, when making rules, may rely on a broader range of 

Congress intended the FACA to apply to fewer governmental activi
ties than are affected by the Freedom of Information Act, which applies 
to all federal agency activities,4 yet, the FACA’s impact could be 
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greater, since advisory committees have come to play a major role in 
the resolution of important and sensitive issues of government regula
tion. Achievement of the proper balance between public access to 
advisory committee activities and the most effective use of such com
mittees, which occasionally requires freedom from public scrutiny, nec
essitates serious policy judgments. This article examines the role of 
advisory committees in the governmental process, the genesis of the 
FACA, the conflict between public access to deliberations and the oc
casional need for secrecy, the judicial application of the FACA’s open
ness requirements, and alternative approaches to the achievement of 
balance between public access and effective process.

Sources of Agency Expertise and Information: 
Role and Advantages of Advisory Committees

Reliance on agency expertise is the conceptual core of administrative 
law, and information is the lifeblood of expertise.5 The acquisition of 
information from a variety of sources and through a variety of channels 
and methods6 and free-ranging inquiry must precede the formulation 
of a rule.7 If they are to utilize their expertise and obtain information 
broader than that supplied by the parties involved, administrative agen
cies must be allowed to look beyond a particular hearing record to 
information in their own files and within their knowledge.8 The per

information than they may rely on in adjudicatory proceedings and may follow pro
cedures less circumscribed than the procedures mandated for adjudicatory proceedings. 
See American Airlines, Inc. v. CAB, 359 F.2d 624, 628-30 (D.C. Cir.), cert, denied, 
385 U.S. 843 (1966).

This article primarily treats the rulemaking process. Advisory committees usually 
assist an agency in the formulation of general policies rather than in the applica
tion of policy to individual cases, although committees sometimes do perform ad
judicatory functions. For example, tripartite advisory committees apply agency- 
developed wage stabilization guidelines to individual collective bargaining contracts.

5. Professor Jaffe has spoken of an administrative agency as a reservoir into 
which data flows and out of which information may be drawn when needed. L. Jaffe, 
Administrative Law 111 (1954).

6. See Fuchs, Procedure in Administrative Rulemaking, 52 Harv. L. Rev. 259, 
273-77 (1938) (discussing four types of rulemaking procedures: investigatory, con
sultative, auditive, and adversary). The Supreme Court, acknowledging the legisla
tive nature of an agency’s rulemaking function, has approved an agency’s discre
tionary determination of what information is pertinent and sufficient in its deliberations. 
See United States v. Berwind-White Coal Mining Co. (The Assigned Car Cases), 
274 U.S. 564, 583 (1927) (a commission setting rules may reason from the particular 
to the general; evidence about every affected party need not be heard).

7. An agency reaches a critical threshold in the rulemaking process when it 
believes that its knowledge and experience have given it an understanding of the 
impact its proposed rule will have. See generally Fuchs, Agency Development of 
Policy Through Rulemaking, 59 Nw. U.L. Rev. 789, 791 (1966).

8. See Pacific Coast European Conf. v. United States, 350 F.2d 197, 205 (9th 
Cir.), cert, denied, 389 U.S. 844 (1967).
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missible extra-record sources of information include nongovernment ex
perts who communicate with the agency informally,9 the agency’s staff, 
the public, consultants, and advisory committees. The information 
collected from these sources can be objective or biased,10 given 
in writing or orally, and delivered in person or through a third party.11 

Although most of the thousands of decisions an agency makes are 
based almost solely on the advice of staff, other sources of information 
also serve important functions. For example, the participation of the 
general public greatly broadens the political and substantive base of the 
decision. The traditional channels for participation in agency rulemak
ing, the public comment process and public participation in hearings, 
have inherent limitations, however. The public comment process may 
be a democratic and efficient way to develop regulations that affect 
more than a limited number of parties,12 but the process is inherently 
static and does not permit the mutual exchange of ideas that facilitates 
the exploration of broad policy alternatives. Public hearings, though 
used more rarely in rulemaking proceedings than in adjudicatory pro
ceedings, also add an important dimension to rulemaking where the 
rule may affect important interests.13 The formality and public nature 
of hearings, however, can inhibit witnesses. Consultants, another source 
of information, strengthen agency expertise by making available to the 
agency their highly specialized knowledge and skills for brief periods 
of time.

9. See Peck, Regulation and Control of Ex Parte Communications with Ad
ministrative Agencies, 76 Harv. L. Rev. 233, 239 (1962) (when an agency is acting 
in legislative capacity, it may receive ex parte communications just as a legislator 
may receive such communications).

10. See K. Davis, Administrative Law Text 232-45 (3d ed. 1972). According 
to Professor Davis, bias, in the sense of a crystallized view about issues of policy, is 
deemed no ground for disqualification. Id. at 245. However, staff members are sub
ject to certain conflict of interest restrictions. See id.

11. See generally L. Jaffe, supra note 5, at 111 (description of thorough informal 
investigation). Apparently, few limitations other than those imposed by the Federal 
Advisory Committee Act (FACA) have been placed on the forms or channels of 
advice given to agencies. The FACA requires advisory committee advice to be 
given in public unless one of the Freedom of Information Act exceptions to public 
availability applies. 5 U.S.C. App. I §§ 10(a)(i), (3)(d) (Supp. Ill, 1973); see 
5 U.S.C. § 552(b) (1970). Under certain circumstances, agencies must make the 
advice received part of a record. See Morgan v. United States, 304 U.S. 1, 14-15, 
20-22 (1938) (where proceedings are, in reality, quasi-judicial). However, advice 
other than that given by advisory committees may be given in public or private and 
in any forum or form. A decision maker should be able to utilize all the relevant 
information he can obtain, and the potential sources can be as varied as a chance 
conversation, a scholarly article, a formal hearing, or a television special. See generally 
P. Drucker, Practice of Management (1954).

12. See K. Davis, supra note 10, at 142; Perritt & Dresser, Policy Planning, in 
Historical Working Papers on the Economic Stabilization Program 3, 76 
(1974) (public comments helpful in developing Phase IV regulations).

13. Id. at 166.



728 The Georgetown Law Journal [Vol. 63:725

Advisory committees, another source of information, constitute an 
avenue of advice uniquely beneficial to the Government in many wavs. 
These committees supplement staff expertise because they provide an 
agency with regular access to recognized experts who may not work 
for the government in either a staff or consultant capacity. Advisor}7 
committees can be effective political tools enabling agencies to enlist 
the support of well known persons in the development or implementa
tion of a new program, to focus public attention on a problem, and to 
enhance political support.14 Advisory committees can defuse opposi
tion to a program; when an agency has devised a program with the 
advice and consent of the regulated, they feel an obligation to support 
the program.15 16 Participation on a committee allows the members to 
form personal attachments, exchange information, and abandon pub
licly held positions in the interest of advising the Government and 
developing mutually beneficial solutions to common problems.10

14. See Brown, The Public Advisory Board as an Instrument of Government, 15 
Pub. Ad. Rev. 196, 198, (1955).

15. The development of a sense of obligation to support a program is especially 
important when a program’s implementation depends on voluntary compliance. See 
id. at 198-99.

16. Id.
17. See A. Leiserson, Administrative Regulation 161-62 (1942).
18. Brown, supra note 14, at 197.
19. Brown, The Management of Advisory Committees: An Assignment for the 

‘70’s, 32 Pub. Ad. Rev. 334, 339, 341 (1972).
20. Interview with John T. Dunlop, Director, Cost of Living Council, in Washing

ton, D.C., June 7, 1974.
21. See Exec. Order No. 11,130, 3 C.F.R. 795 (1963) (appointment of commis

sion to report on assassination of President Kennedy).

Advisory committees also can be beneficial to the public and to the 
regulated. Committees provide the regulated with an opportunity to 
have an impact on the government’s decisions and diminish the aura 
of governmental superiority that often characterizes relationships be
tween the Government and the private sector.17 Advisory committees 
provide parties having diverse interests and points of view with a forum 
in which they can educate the public, the agency, and each other about 
the potential impact of governmental actions.18 By channeling public 
pressure for governmental action and allowing laymen to comment on 
and challenge the work of experts, the committees act as a medium for 
the injection of new ideas into the federal bureaucracy and as sounding 
boards for the informal exploration of the practical limits of proposed 
actions.19 Finally, the committees improve administrative procedure 
by developing criteria to guide the decisionmaking process and thus to 
ensure that cases are not treated in an arbitrary manner.20

Since advisory committees are defined functionally? no stereotype 
exists. The Warren Commission,21 the White House Conference on 
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Aging,22 the National Industrial Pollution Control Council,23 and the 
Ad Hoc Committee on Long-Term Care24 all are classified as advisory 
committees. The diverse structures of these committees and others are 
a function of their sizes, the attributes of the people appointed, and 
the functions performed.25

22. See Announcement by President Nixon, April 23, 1971, reprinted in 7 W’kly 
Compilation of Pres. Doc. 674 (designation of Arthur S. Fleming as chairman and 
statement of purpose of Conference).

23. See Exec. Order No. 11,523, 3 C.F.R. 915 (1970) (Council established).
24. See Cost of Living Council Press Release, Aug. 5, 1973, on file at Treasury 

Office of Economic Stabilization.
25. Dr. David S. Brown of George Washington University has developed a classi

fication of advisory committee structures, the primary division of which is between 
committees that meet only once and those that have a continuing function. See Brown, 
supra notes 6, 19. See generally Wilkinson & Atkinson, Advisory Committees, in Histori
cal Working Papers on the Economic Stabilization Program 989-1044 (1974).

26. See Aviation Consumer Action Project v. Yohe, Civil No. 707-73 (D.D.C., June 
21, 1974). The plaintiff alleged that a single ad hoc meeting between a Civil Aero
nautics Board official and some industry representatives was an advisory committee 
meeting. Defendant’s Brief for Judgment on the Pleadings at 2. The court granted 
summary’ judgment for the plaintiff and wrote no opinion. Order of June 21, 1973.

27. See H.R. Rep. No. 1731, 91st Cong., 2d Sess. 4-5 (1970); Hearings on H.R. 
4383 Before a Subcomm, of the House Comm, on Government Operations, 92d Cong., 
2d Sess. 16 (1971) (remarks of Representative Metcalf).

28. See Hearings on S. 3067 Before the Subcomm, on Intergovernmental Relations 
of the Senate Comm, on Government Operations, 91st Cong., 2d Sess., pt. 1, at 11, 19 
(1970). See generally H. Cross, The People’s Right to Know (1953). Informed 
opinion is an essential element of good decisionmaking, and the public must have access 
to the information and opinions being given an agency if the public is to support or 
contest effectively the recommendations an agency receives. Id. at xiii.

Because many diverse groups are considered advisory committees, 
congressional limitations of the use of such committees have a broad 
impact. Indeed, one district court accepted an argument that the 
scope of the term “advisory committee” is broad enough to encompass 
any meeting between an agency official and representatives of regulated 
interests.26

Legislative Balancing—the Concern

Congressional concern that the proliferation, duplication, and power 
of advisory committees effectively had made them “a fifth arm of gov
ernment” prompted Congress to consider methods of preventing ad
visory committee abuses.27 Proponents of open meetings as the method 
of preventing abuse assumed that the public has a right and need to 
know what advice the Government is receiving.28 While proponents 
conceded that the right to know is not absolute and sometimes must 
yield to the need to protect national security or an individual’s privacy, 
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they argued that exceptions to a rule requiring meetings to be open 
must be narrow.29

29. See Oversight Hearings on Pub. L. 92-463 Before the Subcomm, on Budgeting, 
Management, and Expenditures of the Senate Comm, on Government Operations, 93d 
Cong., 1st & 2d Sess. 13, 20 (1973-1974).

30. See Hearings on Presidential Advisory Committees Before a Subcomm, of the 
House Comm, on Government Operations, 91st Cong., 2d Sess., pt. 1, at 24-31 (1970); 
Hearings on H.B. 3378 Before a Subcomm, of the House Comm, on Government Opera
tions, 85th Cong., 1st Sess. 4 (1957). No one has documented the occurrence of any 
violation of law as a result of a closed advisory committee meeting, but proponents 
argue that a violation could occur. Interview with Ronald L. Plesser, staff attorney, 
Center for Study of Responsive Law, in Washington, D.C., August 13, 1974.

31. See Hearings on H.B. 4383, supra note 27, at 16-18.
32. See Oversight Hearings on Pub. L. 92-463, supra note 29, at 32.
33. See id. at 19, 82.
34. Brown, supra note 14, at 202.

Closed meetings may lead to biased recommendations or antitrust 
violations.30 Further, when meetings are closed, committee members 
obtain knowledge of proposed government actions that nonparticipants 
cannot share.31 Permitting committee members to obtain such knowl
edge and to participate in the decisionmaking process may harm the 
interests of nonparticipants in two ways: it may give business or finan
cial interests represented on the committee a competitive advantage 
over others, and it may force nonparticipants into the position of having 
to attempt to convince the agency to change a decision, often within 
a short time.32 Where they do have to attempt to secure a change 
within a short time, nonparticipants may have to construct arguments 
without knowledge of what information or considerations led to the 
decision challenged; an agency cannot supply written recommendations 
or minutes in response to a Freedom of Information Act request until 
the material is prepared, and preparation of materials may occur days 
or weeks after a decision is made, especially if the decision maker at
tended the meeting and does not have to wait for a document sum
marizing the views.33

Finally, the closing of advisory committee meetings may preclude 
the consideration of some valuable advice. No one contends that any 
advisory committee contains all of the experts in a given field. Various 
factors limit the size of committees and cause the exclusion of knowl
edgeable individuals.34 If the committee meetings are closed, the ad
vice of the excluded individuals is not heard, a result that may be 
contrary to the public interest. The potential harm to the public 
interest is exacerbated where the members of the committee are biased. 
Although an agency should not be forced to accept advisory committee 
members it does not want, an agency acting in the public interest 
should allow individuals to witness committee meetings so they can 
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offer advice, in a different forum if necessary, based on the information 
available to the committee members.35

35. Commentators have questioned the quality of advice drawn from too narrow 
a group. See H. Laski, A Grammar of Politics 311-18 (1925); Laski, The Limita
tions of the Expert, Harpers, Dec. 1930, at 101. Laski argues that because an expert 
“sacrifices the insight of common sense to the intensity of his experience,” the public 
must be involved in reviewing and passing judgment on the expert’s recommendations. 
As stated by Laski, “Intensity of vision destroys the sense of proportion. There is no 
illusion quite so fatal to good government as that of the man who makes his expert 
insight the measure of social need. We do not get progress in naval disarmament when 
admirals confer. We do not get legal progress from meetings of bar associations.” Id. 
at 106, 108.

36. See Hearings on H.R. 3378, supra note 30.
37. H.R. 7390, 85th Cong., 1st Sess. (1957); see H.R. Rep. No. 576, 85th Cong., 

1st Sess. (1957).
38. Ch. 774, 60 Stat. 806 (codified in scattered sections of 5, 19, 28, 41, 44 U.S.C.). 

The bill required the committees to include in the minutes a list of participants, a 
summary of matters discussed, and conclusions reached. H.R. 7390, 85th Cong., 1st 
Sess. § 15A(b)(3) (1957), reprinted in Hearings on Presidential Advisory Committees, 
supra note 30, at 20. The House approved the bill, but the Senate never had an 
opportunity to consider it. See 103 Cong. Rec. 11247-49 (1957) (debate on the floor 
of the House). As passed by the House, the bill contained several requirements: an 
agency had to notify Congress prior to the establishment of any new committee; the 
agency had to approve an agenda before each meeting of a committee; committee 
activities had to be purely advisory; minutes of each meeting had to be recorded; and 
each agency7 had to submit to Congress an annual report listing each committee and 
its functions. See H.R. 7390, 85th Cong., 1st Sess. § 15A (1957).

39. 5 U.S.C. § 552 (1970).
40. Bureau of the Budget Circular A-63, Feb. 2, 1959, reissued and reprinted in 

Hearings on Presidential Advisory Committees, supra note 30, pt. 1, at 6-10.
4f. Exec. Order No. 11,007, 3 C.F.R. 573 (1962).
42. See id. § 2(a).

STATUTORY SOLUTION

The FACA evolved during 15 years of intermittent congressional 
concern over the ways in which advisory bodies were utilized. In the 
mid-19.50’s, the Executive and Legislative Reorganization Subcommit
tee of the House Committee on Government Operations held hearings 
on a bill that not only would have set certain management requirements 
for committees, but also would have required advisory bodies to keep 
complete minutes of all meetings.36 The Committee eventually re
ported House bill 7390,37 which, in part, would have amended the 
Administrative Expenses Act of 1946 to require advisory committees 
to keep minutes of each meeting.3* The minutes would have been 
available to the public under the Freedom of Information Act.39

In response to House Bill 7390, the Bureau of Budget in 1962 issued 
guidelines.40 Executive Order 11,007, which followed, effectively 
dealt with the congressional concerns reflected in the bill.41 The Ex
ecutive Order, defining advisory committees in an expansive fashion, 
added several classifications not found in the House bill.42 It treated
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advisory committees composed primarily of representatives of a single 
industry or group of related industries as a special type of committee43 
and required a verbatim transcript to be made of such “industry ad
visory committee” proceedings unless the agency made a determination 
that the making of a transcript would interfere with the functioning of 
the committee or would not be in the “public interest.”44 Minutes had 
to be kept in all cases.45 The Executive Order also required an indus
try advisory committee to be “reasonably representative” of the group 
of industries to which it related.46 The Bureau of the Budget issued 
a circular to implement the Order,47 but it was not vigorously en
forced.48

43. Id. § 2(b).
44. Id. § 6(d).
45. Id. § 6(c).
46. Id. § 5.
47. Bureau of the Budget Circular No. A-63, Mar. 2, 1964, reprinted in Hearings 

on Presidential Advisory Committees, supra note 30, pt. 1, at 6-10.
48. See H.R. Rep. No. 1731, supra note 27, at 9-10; Hearings on Presidential Ad

visory Committees, supra note 30, pt. 1, at 68.
49. See H.R. Rep. No. 1731, supra note 27, at 20-24. The Subcommittee’s major 

recommendations were the following: (1) that Congress publicly delineate the law, pol
icy, and administrative criteria for using advisory committees; (2) that Congress use 
existing committees where possible, provide funds to assure that reports are published, 
and give new committees specific guidance; ( 3 ) that the executive branch update its 
policies, secure authorization for committees over two years old, and report to Congress 
on the activities and composition of all committees; (4) that the Office of Management 
and Budget strengthen its management supervision of other agencies’ use of committees; 
and (5) that committees be free of conflict of interest problems and balanced in repre
sentation, with a greater number of nonexperts.

50. H.R. 4383, 92d Cong., 1st Sess. (1971) (introduced by Representative Mona- 
gan); Hearings on H.R. 4383, supra note 27, at 3-12; see id. at 2.

51. H.R. 4383, 92d Cong., 1st Sess. § 10(b) (1971).
52. Id.; see 5 U.S.C. § 552 (1970). This provision applied to presidential com

mittee records, which previously had been almost impossible to obtain. See H.R. 
Rep. No. 1731, supra note 27, at 22.

53. H.R. 4383, 92d Cong., 1st Sess. § 10(c) (1971) (public notice requirement 
inapplicable where national defense or foreign policy endangered). The provisions 
were designed to “assure public access to deliberations of advisory committees.” H.R. 
Rep. No. 1017, 92d Cong., 2d Sess. 10 (1972).

In December 1970 the Special Studies Subcommittee of the House 
Committee on Government Operations issued a report containing 20 
specific recommendations designed to cure the deficiencies in the regu
lation of advisory committees.49 The recommendations were reflected 
in House bill 4383.50 Although none of the recommendations expressly 
advised the opening of advisory committee meetings, the bill implicitly 
dealt with openness in three ways: it continued the requirement that 
the committees keep minutes of all meetings;51 it applied the Freedom 
of Information Act to all records prepared by or made available to 
committees;52 and it required committees to give public notice of the 
time and place of all meetings.53
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The provisions of House bill 4383 contributed to the development 
of the FACA in two ways. First, they proposed to tie committee rec
ords to the Freedom of Information Act in order to make them subject 
to public disclosure.54 Second, although the bill required advance 
notice of meetings, it neither required the meetings to be open nor 
limited in any way an agency’s ability to restrict attendance. During 
House consideration and passage of the bill, these provisions, which 
focused on providing the public access to records rather than to delib- - 
erations, were not challenged or explicated.

54. This provision was considered necessary because it eliminated any doubt that 
records were subject to disclosure. See 118 Cong. Rec. 16295 (1972) (remarks of 
Representative Thone).

55. See Hearings on S. 3067, supra note 28.
56. S. 1637, 92d Cong, 1st Sess. §§ 4(1), 5(2), 8(a) (1971).
57. Id. § 11(a).
58. See S. 2064, 92d Cong, 1st Sess. (1971) (introduced by Senatory Percy); S. 

1964, 92d Cong, 1st Sess. (1971) (introduced by Senator Roth).
59. S. 3529, 92d Cong, 2d Sess. (1972); see S. Rep. No. 1098, 92d Cong, 2d 

Sess. 4 (1972).

Senate interest in the operation of advisory committees surface al
most simultaneously with the commencement of the House hearings, 
but the Senate of the 91st Congress concentrated on the relationship 
between the Office of Management and Budget and the Advisory Com
mittee on Federal Reports.55 The 92d Congress considered three Sen
ate bills that addressed the issue of openness and dealt generally with 
the management of advisory committees. One bill, introduced by 
Senator Metcalf, excluded from its coverage committees that provided 
advice solely on national security or intelligence matters and required 
that one-third of the members of other committees represent the inter
ests of the public, that the meetings of other committees be open, and 
that verbatim transcripts of other committee meetings be compiled.56 
The Senate bill also would have invested citizens adversely affected by 
any action that was improper under it with standing to sue to compel 
compliance.57 The Senate introduced two other bills, both of which 
resembled House bill 4383.58

The Senate Committee on Government Operations worked out a 
compromise on the openness provisions that was reflected in a new 
bill, reported by the Committee on September 7, 1972.59 The bill 
provided that each advisory committee meeting would be open to the 
public and that interested persons could appear before or file state
ments with the committee, that advance notice of each meeting would 
be given, that transcripts or minutes would be taken of each open 
meeting, and that any meeting concerned with matters listed in the 
nine exemptions to the Freedom of Information Act could be closed, al
though verbatim transcripts of closed proceedings would have to be 
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prepared.60 In its report the Committee stressed that it had chosen 
the Freedom of Information Act as the basis for exemptions both be
cause that Act resulted from comprehensive congressional scrutiny and 
balancing of the need for public disclosure and the need to protect 
certain information and because the use of the Act’s exemptions met 
most of the objections to openness raised during the hearings.61

60. S. 3529, 92d Cong., 2d Sess., § 10 (1972).
61. See S. Rep. No. 1098, supra note 59, at 16-17.
62. 118 Cong. Rec. 30272 (1972).
63. Id. at 30273. In his letter requesting exclusion for the Federal Reserve Board, 

Board Chairman Arthur Burns argued that the Federal Reserve Advisory Commit
tee discussions cover a number of sensitive subjects, such as monetary policy, the 
international payments system, and liquidity conditions in the banking system. He 
stated that premature publication of views candidly expressed at the advisory com
mittee meetings could prove harmful and asserted that full and frank discussion at 
these meetings could be inhibited seriously if the meetings were open to the public, 
or even if minutes of the meetings were published. Id. It is difficult to understand 
why the rationale for shielding the Central Intelligence Agency and Federal Reserve 
Board from public scrutiny does not apply to oher advisory committees.

64. Id. at 30280.
65. See House Conf. Rep. No. 1403, 92d Cong., 2d Sess. (1972); 118 Cong. 

Rec. S 15286 (daily ed. Sept. 19, 1972) (remarks of Senator Percy). Neither the 
conference report nor the subsequent floor debate on the conference bill revealed why 
the requirement for a verbatim transcript was deleted or elucidated other aspects of 
the conferees’ compromise. See House Conf. Rep. No. 1403, supra at 6-7, 11; 118 
Cong. Rec. S 15285-86 (daily ed. Sept. 19, 1972).

66. See Hearings on H.R. 4383, supra note 27, at 99-100 (letter from Arnold R. 
Weber, Assistant Director of the Office of Management and Budget).

67. Exec. Order No. 11,671, 37 Fed. Reg. 11307 (June 5, 1972), reprinted in 118 
Cong. Rec. 30279-80 (1972).

68. See 118 Cong. Rec. 30274, 30278 (1972) (remarks of Senators Percy and 
Metcalf).

During floor consideration of the bill, Senator Metcalf introduced an 
amendment that precluded the application of the bill’s requirements 
to the Central Intelligence Agency62 and then accepted an amendment 
offered by Senator Javits that also shielded the Federal Reserve 
Board.63 The Senate passed the bill as amended,64 and the House and 
Senate conferees began to redraft the FACA in the final days of the 
92d Congress. The conferees essentially retained the provisions of the 
Senate bill, although they deleted the requirement that a verbatim 
transcript of any closed meeting be prepared.65

The Administration had opposed the legislative imposition of both 
the committee management and the openness provisions on the ground 
that the executive branch already had the authority to control advisor}' 
committees.66 In a last minute effort to discourage legislation, the 
President issued a new executive order on advisory committees,67 but 
the order did not deter the Senate sponsors of the legislation because 
it failed to go far enough in either the development of manage
ment controls or the assurance of openness.68
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The open meeting provision, as enacted, represents a sharp break 
with the past. Agencies previously had retained discretion to close or 
open advisory committee meetings.69 The Act eliminates most of the 
agencies’ discretion and mandates open meetings unless narrow, statu
tory7 standards are met. In effect, an agency must open its meetings, 
no matter how compelling or significant the reasons for closing them, 
unless a person authorized to do so determines that a meeting is con
cerned with matters exempted by the Freedom of Information Act from 
public disclosure.70 If a meeting is to be closed on the basis of one of 
the exemptions, the reasons for closing it must be stated in written 
form, and the advisory committee must summarize its activities in a 
written report at least once a year.71 National security is the only 
exception to the requirement that advisory committees provide advance 
notice of all meetings.72

69. Cf. Exec. Order No. 11,007, supra note 41, § 6; Bureau of the Budget Circular 
A-63, Mar. 2, 1964, reprinted in Hearings on Presidential Advisory Committee, supra

70. 5 U.S.C. App. 1 §§ 10(a)(1), (3), (d) (Supp. Ill, 1973); see § 1, 5 U.S.C. 
§ 552(b) (1970) (Freedom of Information Act exemptions).

71. 5 U.S.C. App. I § 10(d) (Supp. Ill, 1973).
72. Id. § 10(a)(2).
73. See 5 U.S.C. §§ 552(b)(1 )-(4), (6)-(9) (1970).
74. Id. § 552(b)(5) (exempting inter or intra-agency written communications that 

would not be available to a party other than an agency in litigation with the agency).
75. See 38 Fed. Reg. 2306-11 (Jan. 23, 1973).
76. See id. at 2310, § 10a(3)(c)(iii)(A).
77. Id. § 10a( 3) (c) (iii) (C).

If an agency wishes to close a meeting, it must determine several 
weeks in advance that the meeting will be concerned with matters 
listed in an exemption of the Freedom of Information Act. An agency 
can make this advance determination rather easily where the commit
tee will deal with matters exempted under any of the eight exemptions 
dealing with specific subject areas.73 Exemption five, which exempts 
certain interagency and intra-agency memoranda,74 poses a problem, 
however. Only with difficulty can an agency determine in advance 
the applicability of this nebulous exemption.

The draft regulations issued by the Office of Management and 
Budget in January 1972 reflected recognition of the vagueness of ex
emption five.75 The draft established one standard for the use of all 
exemptions but five and a tougher standard for the use of exemption 
five.76 If a meeting is to be closed on the basis of exemption five, the 
agency head must determine that the meeting or a portion thereof, 
will consist of an exchange of opinions that, if written, would be exempt 
under exemption five, and that closing the meeting is essential “to 
protect the free exchange of internal views and to avoid undue inter
ference with agency or committee operation.”77 When an exemption 
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other than five is utilized to proteet opinions or discussions, the guide
lines require only that the specific purpose of a meeting be the dis
cussion of a matter falling within one of the other exemptions.78

78. Id. § 10a(3)(c)(iii)(B).
79. See H. Cross, supra note 28, at 135.
80. See United States v. Kobli, 172 F.2d 919, 921 (3d Cir. 1949); Trial of John 

Lilburne, 4 How. St. Tr. 1270, 1273-74 (Oyer & Terminer 1649) (plea of defendant 
being tried for treason for open trial apparently granted); Radin, The Right to a Public 
Trial, 6 Temp. L.Q. 381, 382-83 (1932). The Supreme Court reviewed this Anglo- 
American legal tradition in In re Oliver and justified openness as a restraint on abuse 
of power by the courts. 333 U.S. 257, 268-70 (1948). Another court, drawing on 
the analysis of commentators, justified the rule on the ground that if proceedings are 
open, important witnesses may learn of the adjudication and come forward to present 
their evidence. See Tanksley v. United States, 145 F.2d 58, 59-60 (9th Cir. 1944).

81. See Taswell-Langmead’s Constitutional History 657 (10th ed. T. Plunck- 
nett 1946).

82. See id. at 658. Originally necessary to protect members of Parliament from 
the retribution of the sovereign, secrecy also was a convenient veil to hide proceed
ings from constituents. Id. at 657. To avoid inaccurate accounts, Parliament officially 
printed votes and proceedings but printed them without reference to debates. Id. at 
658.

Openness, The Major Issue

The legislative history reveals that Congress intended the FACA to 
address a major issue: whether deliberations of advisory committees 
used by the federal government should be open to the public. The 
issue of openness does not arise only in discussions about advisory com
mittees; a strong theme of openness runs through the political tradi
tions of Anglo-American democracy and pervades the analysis and 
critiques of many social and political institutions.

THE POLITICAL TRADITION

The American tradition of public access to the process of govern
ment, an important underpinning of American democracy, grew out 
of the development of open government in England. The first branch 
of the English government to be opened to public scrutiny was the 
judiciary, whose records have been available to the public from the 
time of Edward I.79 80 Public access to judicial proceedings engendered 
more controversy, but the principle was established rather early that 
the deliberations of a court should take place in the public view?"

There was no similar early tradition of access to legislative activi
ties.81 Early parliamentary proceedings were conducted entirely in 
secret, and those who revealed information about the process were 
subject to contempt-of-Parliament penalties.82 Gradually, as technologi
cal developments in journalism made the enforcement of secrecy im
practical, selected members of the public were admitted as a matter 
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of Parliamentary “grace.”83 This “grace” had become a right by the 
time of the American Revolution, a right that state legislatures and the 
United States Congress quickly affirmed.84

83. See id. at 658-61; Wason v. Walker, L.R. 4 Q.B. 73 (1868) (reports of debate 
in Parliament privileged from libel suit on ground that such reports are in the public 
interest).

84. See J. Wiggins, Freedom or Secrecy 9-10 (1964).
85. See id. at 66-68.
86. See W. Churchill, The Birth of Britain 213 (1963) (reviewing develop

ment of administrative functions of the Exchequer and Chancery).
87. See J. Wiggins, supra note 84, at 66-68.
88. See Fayette County v. Martin, 279 Ky. 387, 396, 130 S.W.2d 838, 843 (1939); 

Shelbv County v. Memphis Abstract Co., 140 Tenn. 74, 78, 203 S.W. 339, 340 (1918).
89. See Norwack v. Fuller, 243 Mich. 200, 208-09, 219 N.W. 749, 751-52 (1928) 

(person seeking to enforce common law must show special interest; newspaper editor 
has such special interest); In re Caswell, 18 R.I. 835, 836, 29 A. 259 (1893) (news
paper access to divorce proceeding denied on ground of insufficient interest); cf. 
Fayette Count}' v. Martin, 279 Kv. 387, 396-97, 130 S.W.2d 838, 843 (1939) (city 
has sufficient interest in and statutory right of access to state tax records); Shelby 
County v. Memphis Abstract Co., 140 Tenn. 74, 78, 203 S.W. 339, 340 (1918) 
(abstract company permitted access to land records so small landowners could be 
informed).

90. Ch. 324, 60 Stat. 237 (1946), as amended, 5 U.S.C. §§ 551, 553-59, 701-06, 
3105, 3344, 4301, 5335, 5362, 7521 (1970).

91. Id. § 3(c), as amended, 5 U.S.C. § 552 (1970).

The public’s right of access to executive branch activities developed 
last, and slowly,85 in part because the administrative function only 
gradually became distinct from the judicial and legislative functions in 
the English constitutional development,86 and in part because the pre
rogatives of the monarch shielded the executive branch.87 Even after 
the United States Constitution established three equal and separate 
branches of government, the common law provided neither a right to 
inspect public records or documents nor a right to witness executive 
branch proceedings.88 Gradually, a limited right of access to executive 
branch records that might be needed for current litigation evolved.89 
Finally, in the original Administrative Procedure Act,90 Congress 
granted to those “properly and directly concerned” with the subject 
matter a statutory right of access to government documents.91

The dichotomy between public access to documents and access to 
the decisional process merits attention. Oral deliberations usually pre
cede the preparation of documents setting forth decisional alternatives 
or the decision itself. Those participating in the deliberations are likely 
to be less precise and less careful in their statements than those who 
subsequently compose the documents, but the process of deliberation 
is closer to the core of decisionmaking than are the documents. Thus, 
access to deliberations is of a higher order than access to documents. 
It is not surprising, therefore, that a right to inspect judicial records 
preceded the right to be present at judicial proceedings, or that the 
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right to see legislative documentation preceded the right to attend 
meetings of legislative assemblies. Access to the executive branch also 
followed this progression. First, the Freedom of Information Act pro
vided access to certain written administrative records and documents;92 
then the F AC A provided a right to be present at certain proceedings 
of advisory committees.93

92. 5 U.S.C. § 552 (1970).
93. 5 U.S.C. App. I (Supp. Ill, 1973). Related, but in some ways more far- 

reaching, developments at the state level led to the enactment of so-called “Sunshine 
Laws,” which typically require meetings of state instrumentalities at which official acts 
are to be taken to be open. See, e.g., Ark. Stat. Ann. § 12-2805 (1968); Fla. 
Stat. Ann. § 286.011 (Supp. 1974-1975); Ga. Code Ann. § 40-3301 to -3303 (Supp. 
1973). Florida state courts have construed the requirements as applicable to every’ 
step in the decisional process and even to informal meetings. See Canney v. Board of 
Pub. Instruction, 278 So. 2d 260, 263 (Fla. 1973) (even informal meetings must be 
open to public); Times Publishing Co. v. Williams, 222 So. 2d 470, 474 (Fla. App. 
1969) (school board meeting; statute meant to include acts of deliberation, discussion, 
and decision by governing bodies). Some question remains, however, about whether 
meetings of purely advisory bodies must be open. See Op. of the Fla. Att. Gen. 271- 
380 (Dec. 3, 1971); Note, Government in the Sunshine: Promise or Placebo, 23 U. 
Fla. L. Rev. 361, 365 (1971). If advisory bodies are exempt, the statutes will have 
the odd effect of permitting advisory bodies to deliberate in secret while requiring 
the actual decision makers to deliberate before the public.

94. 94 S. Ct. 3090 (1974).
95. Id. at 3106. See also United States v. Morgan, 313 U.S. 409, 422 (1940) 

(court cannot probe mental processes of Cabinet official).
96. 94 S. Ct. at 3106. The Court of Claims used similar reasoning when it refused 

to permit discovery of an intra-agency memorandum advising on program policy. See 
Kaiser Aluminum & Chem. Corp. v. United States, 157 F. Supp. 939, 944-47 (Ct. Cl. 
1958).

Congress has recognized the same principle of government. When Congress wrote 
into the Information Act an exemption for interagency and intra-agency memoranda, 
it pointed out that effective deliberations cannot take place in a “fishbowl.” See 5 
U.S.C. § 552(b)(5) (1970); H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966).

EXCEPTIONS TO THE TRADITION

Openness and public access have never been defended as appropriate 
in all circumstances. Some processes function better and serve the 
public interest better when carried on in private. Determining which 
processes should be open to public scrutiny and which should be closed 
is difficult, for the determination rests on a delicate balance of interests. 
Nevertheless, courts and Congress have identified several important 
exceptions to the norm of public access.

Recently, in United States v. Nixon94 the Supreme Court invested the 
doctrine of executive privilege with clear constitutional status. Declar
ing that the need to protect communications between high government 
officials and those who advise and assist them is “too plain to require 
further discussion,”95 the Court pointed out that public exposure can be 
detrimental to the decisionmaking process because the tendency to be 
concerned with appearances and personal interests can inhibit candor.96 
Effective exploration of alternatives may require privacy.
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Congress has excluded the public from certain of its committee de
liberations.97 Steps taken in 1973 to increase public access to commit
tee markup sessions resulted in a significant decrease in the percentage 
of committee meetings closed to the public.98 Most committees re
ported that the effect of this change was slight. Some members, how
ever, declared that the change seriously interfered with the efficient 
conduct of committee business because members “performed” for lob
byists by introducing a plethora of frivolous amendments.99

97. See 1973 Cong. Q. Almanac 1074.
98. See id. In 1971, 36 percent of the committee meetings were closed to the 

public, and in 1972, 40 percent were closed. In 1973, only 16 percent were closed. 
Id.

99. Id.
100. See J. Frank, Marble Palace 111 (1972); L. Salomon, The Supreme 

Court 16 (1961).
101. See J. Dunlop & D. Bok, Labor and the American Community (1970); 

J. Dunlop & N. Chamberlain, Frontiers of Collective Bargaining (1967); J. 
Dunlop, Industrial Relations Systems (1954); R. Walton & McKersie, A. 
Behavorial Theory of Labor Negotiations (1965).

102. R. Walton & R. McKersie, supra note 101, at 2-3.
103. Id. at 4, 8.

The decisions of the Supreme Court are the results of perhaps the 
most striking example of deliberations conducted in secret.100 The rela
tive absence of controversy about this instance of secret decisionmaking 
has resulted in little express justification for the practice, but the need 
for candor and free-ranging discussion and the understandable concern 
about personal and political embarrassment probably mandate the con
tinuation of the practice.

the need for private deliberations

Exceptions to the general principle of openness have been justified 
summarily on the ground that discussion is less inhibited and, presum- 
ablv, results in a better decision if the discussion takes place in private. 
Unfortunately, there has been little analysis of the validity of this prop
osition as it is applied to governmental processes. However, a model 
of group dynamics drawn from the labor relations field, which has been 
subjected to more rigorous analysis than have governmental delibera
tions,101 can be used effectively to explore the need for privacy. The 
authors of one behavioral model of labor negotiations, Professors Wal
ton and McKersie, suggest that their model is applicable to social ne
gotiations of all kinds because negotiation is a basic tool for conflict 
resolution.102 Their analysis divides the process of negotiation into four 
subprocesses—distributive bargaining, integrative bargaining, attitudi
nal structuring, and intra-organizational bargaining—that occur more or 
less simultaneously.103
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Distributive bargaining occurs when each party can gain only at the 
expense of the other.104 When the parties are involved in this sub
process, each negotiator uses a variety of tactics to induce his opponent 
to retreat from his initial offer and to move toward the outcome desired 
by the negotiator, and each party seeks to conceal from the other the 
point at which he would strike, or accept a strike, rather than yield 
further.1"5 In the second subprocess, integrative bargaining, a solution 
exists that either will improve the positions of both parties or will 
improve the position of one at little or no cost to the other.106 Integra
tive bargaining requires a higher degree of cooperation and less use 
of aggressive tactics than distributive bargaining.107 The third sub
process, attitudinal structuring, is the process of change in the wavs 
the negotiators perceive each other and interact as individuals.108 The 
fourth subprocess, intra-organizational bargaining, involves the recog
nition of each negotiator’s need to maintain a consensus and to manage 
fragmentation and heterogeneity within his own organization so that 
the members of his organization will support or at least acquiesce in 
the outcome of the negotiations.109

104. Id. at 4. For example, bargaining over wage rates is distributive bargaining. 
The worker can achieve a higher wage only at the expense of higher costs to the em
ployer. Id. at 11.

105. Id. at 52-53.
106. Id. at 5. Labor-management discussions directed toward devising ways to 

improve productivity and thereby to enable a company to stay competitive or toward 
devising layoff procedures that maximize the interests of both parties are examples of 
integrative bargaining. Id. at 132-37.

107. Id. at 141-42.
108. Id. at 5.
109. Id. at 5-6. Basic tactics of intra-organizational bargaining involve the altera

tion of constituent aspirations to coincide more closely with possible negotiation out
comes, or the articulation of the actual outcome so that it seems to correspond more 
closely to constituent aspirations. Id. at 311.

110. See id. at 141-42, 159-60 (trust and “[fjreedom to behave spontaneously without 
fear of sanctions,” aided by privacy, are essential to integrative bargaining). To eli
minate all inhibitions and avoid the scrutiny of their constituents, negotiators frequently 
go “off the record” and adjourn to more informal sessions, even where their “on the 
record” discussions are private. Id. at 159.

Public exposure would interfere with three of these four subprocesses. 
Such exposure would interfere most with integrative bargaining be
cause the parties need to feel that they can “brainstorm” free of the 
scrutiny of their constituents.110 Public scrutiny also would seriously 
impede intra-organizational bargaining; if the negotiators’ constituents 
were privy to the plans designed to alter their aspirations to correspond 
to the outcome of negotiations, the plans would not work. Finally, 
publicity also would interfere with distributive bargaining, in which 
each party must keep his own position disguised if he is to alter the 
other’s. The glare of publicity and the attendant speculation by third 
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parties and constituents about the real positions o£ the parties would 
undermine the process.

Advisory committee activities can resemble labor negotiations. 
When the views of the committee’s membership are relatively homoge
neous and when the advice sought engenders relatively little contro
versy between the membership and the agency, the resemblance 
between advisory committee deliberations and labor negotiations is 
likely to be small. When membership views are heterogeneous or 
when the membership’s consensus and the position of the agency con
flict, the resemblance is likely to be great.111

111. For example, the proceedings of an advisory’ committee formed to offer techni
cal advice to an agency are unlikely to resemble labor negotiations. The members of 
such a committee probably do not have a personal or emotional stake in the outcome, 
particularly if the issues turn on matters that are relatively settled within the engineer
ing or scientific disciplines. The proceedings of advisory committees formed to defuse 
opposition to an existing or prospective governmental policy, on the other hand, are 
likely to resemble labor negotiations; the tension between the committee and the agency 
is likeh to be great, even if the committee faces little internal dissension. Clearly, the 
deliberations of tripartite committees formed to deal with labor-management issues 
resemble labor negotiations. Not only are the memberships necessarily heterogeneous, 
but the subjects of concern to the committees also are the same subjects that confronted 
the labor negotiators studied by Professors Walton and McKersie.

112. See Cost of Living Council, Economic Stabilization Program Quarterly 
Report, July 1-Sept. 30, 1973, at 59, Wilkinson & Atkinson, supra note 25, at 1035.

113. Food prices had risen rapidly after the June 13, 1974, freeze was lifted for 
fruits and vegetables. See Cost of Living Council, supra note 112, at 17.

114. See Hearings on the Economic Stabilization Act Before the Subcom. on Pro
duction and Stabilization of the Senate Comm, on Banking, Housing and Urban Af
fairs, 93d Cong. 2d Sess. 601 (1974) (testimony of John T. Dunlop); Summary of 
Phase IV Consultations, Agenda and Policy Papers, Tab I, Tab D at 2 (1973) (un
published Cost of Living Council document, on file at the Department of the Treasury 
Office of Economic Stabilization).

115. Summary of Phase IV Consultations, supra note 114, Tab D, at 2; see Hinkle 
& Brinkley, Communicating with the Public, Historical Working Papers on the 
Economic Stabilization Program 1139, 1210-11 (1974) (public pressure for con
trols).

The deliberations of the Food Industry Advisory Committee during 
Phase IV of the Economic Stabilization Program provide examples of 
the similarities between advisory committee and labor negotiation proc
esses. The members of the committee had been chosen to reflect 
producer, processor-distributor, and consumer segments of the food 
production and consumption chain.112 Considerable controversy arose 
between committee members about where the Government should 
focus its action in order to stabilize food prices.113 Spokesmen for the 
producers, on one side, and spokesmen for the middlemen, on another, 
contended that the other group had reaped the major benefits from the 
increases in food prices and should bear the burden of any restraint on 
prices.114 Consumer spokesmen simply argued that some stringent fed
eral action had to be taken to control the retail price of food.115 The 
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Cost of Living Council was interested in striking a compromise that 
would be economically sound, that would restrain inflationary price 
increases, and that would draw minimal criticism from the public and 
from members of Congress.

The conflict among the three constituent groups closely resembled 
the conflict present in the situation to which Professors Walton and 
McKersie applied their distributive bargaining subprocess model; each 
group believed it could gain only at the expense of the others.116 The 
government’s concern resembled the type of problem dealt with 
through integrative bargaining; the Government believed that all par
ties, working together, could develop a solution that maximized all 
interests.117 The task of the Cost of Living Council was to reconcile 
the apparently irreconcilable differences between the three groups 
within the framework of the Council’s need to develop a feasible Phase 
IV within a very short time period.118 For .the reasons identified above 
as necessitating secrecy in the labor negotiation process, the Food In
dustry Advisory Committee needed to conduct its business outside the 
public view.119

116. See notes 104-105 supra and accompanying text. >
117. See notes 106-107 supra and accompanying text.
The effectiveness of the committee was contingent on the satisfaction of two con

ditions precedent. First, the members of the group had to have credibility with the 
key producer, processor-distributor, and consumer groups. Without this credibility, 
the committee could not represent or resolve the larger political controversy. Second, 
the group as a whole had to feel some commitment to work with the Council to 
develop a workable policy. Without this sense of commitment, the committee members 
could reach no compromise, consensus, or heightened understanding of the difficulties. 
Each of these conditions was met to some degree. ' The membership apparently was 
perceived as fairly representative, although some consumer groups alleged that the 
balance was struck in favor of business groups, and certain producer groups com
plained that they were not specifically represented. Repeated warnings from Council 
officials that the President was committed to a tough, but economically sound program 
and that stich a program would be developed and put into effect with or without the 
help of the committee stimulated the commitment to work with the Council; it was 
in the interest of the committee members to participate in the development of an ap
proach that most satisfied their own positions and goals.

118. See Cost of Living Council, supra note 112, at 32; Wilkinson & Atkinson, 
supra note 25, at 1035-36.

119. The Food Industry Advisory Committee is described as an example of a com
mittee that needed privacy, but it was by no means unique. John T. Dunlop, Director 
of the Cost of Living Council and a highly respected industrial relations expert, ex
pressed special concern about the impact of public exposure on the effectiveness of 
three tripartite labor-management committees utilized by the Cost of Living Council. 
His concern resulted in a recommendation to Congress that such tripartite groups be 
legislatively exempted from the requirements of the FACA. The recommendation was 
supported by reasoning essentially the same as that propounded by Professors Walton 
and McKersie, buttressed by a statement that the presence of clearly conflicting in
terests on such committees lessened the need for the external protection of the public 
interest provided by the FACA. See Hearings on the Economic Stabilization Act 
Before the Subcomm, on Production and Stabilization of the Senate Comm, on Banking 
Housing, and Urban Affairs, 93d Cong., 2d Sess. 505-07 (1974) (testimony of John T. 
Dunlop). k
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Judicial Application

Congress clearly recognized that circumstances could justify excep
tions to its general rule that advisory committee deliberations should 
be opened to the public,120 but Congress did not clearly explicate the 
circumstances that would warrant such exceptions. The FACA’s incor
poration of the Freedom of Information Act exemptions as the stand
ards for the closing of advisory committee meetings has caused 
considerable difficulty. Most of the controversy7 has swirled around 
the use of exemption five, which protects internal memoranda from 
disclosure if they would not be available to a party other than an 
agency in a discovery proceeding.121 This rather general provision, 
framed to prevent disclosure of documents, is not easily applied to 
meetings, and the statutes do not define the oral analogue to an intra- 
or interagency document.122

120. See S. Rep. No. 1098, supra note 59, at 14, 16.
121. 5 U.S.C. § 552(b)(5) (1970). In December 1973 the Attorney General 

identified five suits that had been based on the Federal Advisory Committee Act. 
Three of them involved the use of exemption five. Oversight Hearings on Pub. L. 
92-463, supra note 29, at 205.

122. See Oversight Hearings on Pub. L. 92-463, supra note 29, at 13.
123. 448 F.2d 1067 (D.C. Cir. 1971).
124. 460 F.2d 1030 (5th Cir. 1972), cert, denied, 410 U.S. 926 (1973).
125. 460 F.2d at 1032; 448 F.2d at 1078 n.44.
126. 460 F.2d at 1032; 448 F.2d at 1078 n.44.
127. 366 F. Supp. 797 (D.D.C. 1973).
128. Id. at 799.

The applicability of exemption five logically should turn on whether 
the deliberations of an advisory committee are internal” and therefore 
entitled to protection. In Soucie v. David123 and Wu v. National En
dowment for Humanities12* two federal courts of appeals held that 
exemption five applied to reports from experts or consultants on the 
ground that consultants'Should be able to give their judgments freely, 
without fear of publicity.125 In both cases, documents setting forth 
recommendations of experts were treated as interagency memoranda 
and therefore exempt from discovery.126 The receipt of advice from 
an advisory committee is barely distinguishable from the receipt of 
advice from consultants, yet in Gates v. Schlesinger127 128 a district court 
precluded the application of exemption five to advisory committees on 
the ground that an advisory committee is not an agency. The court 
acted out of concert that exemption five could be used to justify clos
ing virtually all advisory committee meetings to the public^28

The Gates result seems unsupported by case law, congressional ac
tion, or logic. The facts in both Wu and Soucie involved agency reli
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ance on outside advice,129 which closely resembles the advisory commit
tee process. Indeed, the “panel” that convened in the Soucie case to
day might be considered an advisory committee.130 Congress’s post- 
Soucie incorporation of exemption five into the FAC A as a ground for 
excluding the public from the deliberations of advisory committees 
would seem to evidence a lack of congressional desire to overturn the 
Soucie result.131 Courts should not take action that effectively’ deletes 
from a statute provisions Congress properly incorporated and could 
itself have deleted had it so chosen. The argument that exemption 
five could permit closure of all meetings and thereby negate the policy 
embodied in the advisory committee act seems excessive.132 This argu
ment has been made against the use of the exemption to protect docu
ments from disclosure, but courts have managed to develop a bodv of 
case law that circumscribes its use.133 Courts similarly could circum
scribe the use of the exemption to close advisory committee meetings.

129. In Soucie the report submitted to the agency resulted from deliberations of a 
panel of experts that had been convened by the President’s Office of Science and 
Technology to develop outside recommendations on the supersonic transport pro
gram. 448 F.2d at 1070.

In Wu the plaintiff sought access to the evaluations of this work by several expert 
advisers ot the National Endowment, at least one of which had been given orally, and 
the others of which had been rendered after consultation among the evaluators. 460 
F.2d at 1031.

130. See 5 U.S.C. App. I § 3(2) (Supp. Ill, 1973) (advisory committee defined). 
See also Aviation Consumer Action Project v. Yohe, Civil No. 707-73 (D.D.C., June 
24, 1974) (summary judgment for plaintiff). The plaintiff in Yohe had argued that 
a one-time meeting between a Civil Aeronautics Board official and airline executives 
constituted an advisory committee meeting; the court enjoined any further meetings 
until the group complied with the FACA. Id.

131. See 5 U.S.C. App. I § 10 (Supp. Ill, 1973); S. Rep. No. 1098, supra note 59, 
at 16. By referencing section 552(b)’s exceptions as grounds for closing advisory com
mittees, Congress presumably intended to incorporate the case law that had developed 
under that section. See S. Rep. No. 1098, supra at 16.

132. Congress also heard arguments that exemption five could be used to shield 
almost all advisory committee hearings. See Oversight Hearings on Pub. L. 92-463, 
supra note 29, at 9, 11.

133. EPA v. Mink, 410 U.S. 73, 85-94 (1973) (public’s access to internal memo
randa governed by flexible, commonsense approach); National Cable Television Ass’n 
v. FCC, 479 F.2d 183, 194 (D.C. Cir. 1973) (agency burdened to show need for pro
tection of policy matters); Ethyl Corporation v. EPA, 478 F.2d 47, 49-50 (4th Cir. 
1973) (factual material not inextricably intertwined with policymaking must be made 
available).

134. 370 F. Supp. 177 (D.D.C. 1973).
135. Id. at 180.

Another development in the limited case law relating to the FAC A 
distinguishes sharply between protection of oral deliberations and pro
tection of written documents. In Nader v. Dunlop134 a district court, 
in granting a motion for summary judgment, held that exemption five 
can be invoked to exclude the public from an advisory committee meet
ing only to preserve the confidentiality of a specific document.135 Al
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though its reasoning was unclear,136 the court apparently viewed section 
10 of the FACA only as a kind of savings clause to preserve the Free
dom of Information Act’s protection of a limited class of government 
records.

136. In its memorandum opinion, the court did not discuss limiting the exemption 
to the protection of documents; it concentrated on the Cost of Living Council’s use 
of exemption five to close all meetings in a summary fashion. Id. at 178. Only in its 
order did the court limit the protection of exemption five to documents before a com
mittee. Id. at 180. The order, therefore, might be one limited to the particular facts 
in the Dunlop case, an equitable remedy, not a general standard. See Oversight Hear
ings on Pub. L. 92-463, supra note 29, at 73 (statement of Mr. Plesser).

137. See Oversight Hearings on Pub. L. 92-463, supra note 29, at 23, 56, 153-56 
(testimony of Mr. Wolff; letter from Mr. Plesser; minutes of HEW meeting).

138. See id. at 11 (testimony of Professor Wolf); id. at 20 (letter from Senator Met
calf to the Director of the Office of Management and Budget).

139. Civil No. 73-1331 (D.C. Cir., Mar. 28, 1973) (denial of motion for summary 
reversal of district court’s denial of temporary restraining order).

140. Id.

Manifestly, the congressional concern embodied in the FACA relates 
to meetings, not to documents, to deliberations themselves, not to the 
writings that are the focus or the result of such deliberations.137 If the 
deliberations of the committee are sufficientlv intertwined with the 
agency decisionmaking process to warrant protection, the Dunlop limi
tation to protection of documents is unnecessarily restrictive. If the 
deliberations are entirely outside the agencv process, the protection 
accorded internal documents is inapplicable; disclosure of an internal 
memorandum to the committee would waive its privileged character 
under exemption five.138

ALTERNATE APPROACHES

More satisfactory guidelines to the application of section 10 of the 
FACA are difficult to derive for two reasons. First, the agency must 
determine whether to close deliberations before they occur, before 
either the agency head or a court can determine precisely the content 
of such deliberations. Second, if a citizen has been excluded from a 
meeting, no court order can reconstruct the meeting to permit him to 
attend, even if the court determines that his exclusion was wrongful. 
Approaches to the FACA that resolve these difficulties must be de
veloped.

The District of Columbia Circuit suggested a viable solution in 
Schecter v. Weinberger.1™ After denving summary reversal of the 
district court’s denial of a temporary restraining order, the Schecter 
court established guidelines for the district court’s consideration of 
preliminary injunctive relief. Under the guidelines a transcript of the 
meeting at issue was to be made.140 Further, the agency was to provide 
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the trial judge with detailed testimony or affidavits that would assist 
the district court in determining whether the meeting properly fell 
within exemption five.141 If the agency’s testimony and affidavits did 
not give the district court a sufficient basis for its determination, the 
court could make an in camera inspection of the transcript to determine 
whether it should be disclosed under the Freedom of Information 
Act.142

141. Id.
142. Id.
143. See Gates v. Schlesinger, 366 F. Supp. 797, 801 (D.D.C. 1973) (memorandum 

opinion granting preliminary injunction).
144. The authors have serious doubts about the practicality of the proposals that deal 

with mandating certain kinds of representation on committees to achieve a pre-ordained 
balance. See S. 1637, 92d Cong., 1st Sess. (1971) (introduced by Senator Metcalf) 
(one-third public representation required).

145. See Oversight Hearings on Pub. L. 92-463, supra note 29, at 25 (remarks of 
Professor Wolf).

146. See United States v. Illinois Cent. R.R., 291 U.S. 457, 463 (1934).
147. See notes 62-63, 119 supra; Wilkinson & Atkinson, supra note 25, at 989, 1029 

(new statutory wage and price control agencies should be exempt from FACA).
148. Sharing the views of John T. Dunlop, the authors believe that the legislative 

exemption of tripartite labor-management committees would not impair the effective
ness of the statute. These committees are inherently balanced and their discussions 
relate to sensitive industrial relations matters.

The Schecter approach seems a workable one. It recognizes impli
citly that certain advisory committee meetings should be closed to 
protect the committee deliberations and provides courts with a means 
to review an agency’s decision to close a meeting. It also preserves 
the content of the discussions at the meeting so the public can discover 
what transpired if a court subsequently determines that the meeting 
was wrongfully closed. Since the FAC A addresses primarily the pub
lic’s right to attend rather than to participate,143 a citizen wrongfully 
deprived of attendance loses little if he subsequently has recourse to a 
verbatim transcript.

Several other suggestions for improving administration of the statute 
are sensible and fully within the authority of the Office of Management 
and Budget, as the congressionally delegated supervisor of advisory 
committee practices, to effectuate.144 One suggestion provides for ad
ministrative appeal of a decision to close a meeting.145 Provision for 
such appeal would be desirable because it would afford the agency an 
opportunity to correct an improper finding before the process of judicial 
review begins146 and also would spare citizens the expense and incon
venience of fifing lawsuits to vindicate their right to attend most ad
visory committee meetings.

Amendments to exclude certain committees or agencies from the 
coverage of the FAC A also have been proposed.147 Perhaps a few com
mittees should be exempted entirely from the Act,148 but grants of 
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blanket exemptions to entire agencies seem unwise. Although agencies 
mav well have certain advisory7 committees that should be exempted 
from the requirements of the FAC A, thev also may have others that 
pose the potential for abuse that the Act was intended to prevent. 
These committees should remain within the Act’s coverage.

Conclusion

Advisory committees are a usefid adjunct to the federal government, 
but their proliferation and potential for abuse properly stimulated con
cern, which resulted in the FAC A. Administration of the statute is 
awkward because of the use of a standard tied to government docu
ments as the standard for deciding which oral deliberations may be 
closed. Courts have struggled with this difficulty and have fashioned 
varying interpretations of the standard. Although most of the inter
pretations seem not entirely satisfactory, one court has suggested a 
means by which the preservation of a record of oral deliberations may 
facilitate judicial review of an agency’s decision to close a meeting and 
may provide a remedy to those citizens improperly denied access to 
such a meeting. This means fully effectuates congressional intent, which 
encompassed both the general rule of openness and the thesis that some 
meetings should be closed.

Only the complexity of administration has been criticized here; the 
authors have not intended to criticize the basic policy of the FAC A or 
to suggest that congressional concern for the problems that advisory 
committees could create was inappropriate. But those who would go 
beyond Congress and assert that all advisory committee deliberations 
should be open to the public ignore the practical realities of the political 
process. Congress was justified both in its view that exceptions to the 
general rule of open meetings are necessarv and in its decision to link 
those exceptions to other established exceptions to open government.
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NOTE

ABUSES IN THE COMMODITY MARKETS:
THE NEED FOR CHANGE IN THE 
REGULATORY STRUCTURE

Abuses in the commodity markets have been a frequent subject of 
public inquiry during the past few years. Criticism in the press1 and 
in Congress2 has focused largely on the Commodity Exchange Authority 
(CEA),the governmental agency that has the responsibility of regulat
ing the markets. However, the problems originate in the very structure 
of the commodity markets and the regulator)7 scheme. The theory and 
practices of commodity trading have changed substantially since the 
enactment of the Commodity Exchange Act in 1936,3 but the regu
lator}- scheme has not. This regulatory scheme has fostered a tremen
dous growth in the market power of large commercial dealers, and the 
strength of these traders is at the root of a number of the current market 
problems. The pricing and supply-rationing functions of the commodity 
markets would work more effectively if the focus of governmental regu
lation were shifted from the present scheme to a regulatory structure 
that would reduce the market dominance of the commercial dealers.4 * *

1. See Anthan, Mollenhoff & Riser, Lax Commodity Regulation, Des Moines 
Register, Feb. 18, 1973, at 1, col. 8 (first of a series of six articles). See also Donnelly, 
Fraud in Futures?, Barron’s, May 28, 1973, at 11; Anthan & Riser, Secrecy in 
Justice Dept: Wheat Probe Is Feared, Des Moines Register, June 5, 1973, at 1, col. 
6; Prestbo, Soaring Soybean Prices Bring Profits to Some, Hard Times to Others, Wall 
Street Journal, June 5, 1973, at 1, col. 6; Anthan, K.C. Broker Quits Taking Orders. 
Market Has Gone Insane,’ He Says, Des Moines Register, Mar. 8, 1973, at 1, col. 3.

2. See generally Subcomm, on Special Small Business Problems of the 
House Permanent Select Comm, on Small Business, Small Business Problems 
Involved in the Marketing of Grain and Other Commodities, H.R. Rep. No. 
963, 93d Cong., 2d Sess. (1974); Hearings on Review of Commodity Exchange Act 
and Discussion of Possible Changes Before the House Comm, on Agriculture, 93d 
Cong., 1st Sess. (1973); Hearings on Small Business Problems Involved in the Mar
keting of Grain and Other Commodities Before the Subcomm, on Special Small Business 
Problems of the House Permanent Select Comm, on Small Business, 93d Cong., 1st 
Sess. (1973); Hearings on Russian Grain Transactions Before the Permanent Subcomm, 
on Investigations of the Senate Comm, on Government Operations, 93d Cong., 1st 
Sess., pt. 1 (1973); Hearings on Agricidture-Environmental and Consumer Protection 
Appropriations for 1974 Before a Subcomm. of the House Comm, on Appropriations, 
93d Cong., 1st Sess., pt.4, at 386-529 (1973) [hereinafter cited as Appropriations 
Hearings].

3. Act of June 15, 1936, ch. 545, §§ 1-13, 49 Stat. 1491, codified at 7 U.S.C. 
§§ l-17b (1970).

4. Congress recently passed an act substantially amending the Commodity Ex
change Act, but the new legislation deals only tangentially with the problems
associated with the activities of large commercial dealers. See Commodity Futures
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Introduction to the Commodity Futures Markets

The commodity markets developed in the 19th century to meet the 
needs of an expanding agricultural industry.* * * * 5 Today the exchanges 
provide a central meeting place for those who wish to trade commodities 
on a futures or cash basis. Anyone may participate in the commodity 
markets. The producer or farmer may use them to protect his return 
on his crop,6 the country and terminal elevator operators may trade on 
the markets to attempt to profit on their storage operations,7 and mer

Trading Commission Act of 1974, Pub. L. No. 93-463, 88 Stat. 1389. Market abuses 
of large commercial dealers result directly from the bona fide hedging exemption. 
See notes 69-79 infra and accompanying text. The new bill does not abolish the 
bona fide hedging exemption, although it does authorize the Secretary of Agriculture 
to redefine “bona fide hedging transactions.” Commodity Futures Trading Com
mission Act of 1974, Pub. L. No. 93-463, §404, 88 Stat. 1413.

The primary7 thrust of the new law is the protection of small investors and the 
stabilization of market prices through the creation of a new regulatory agency whose 
authority will far exceed that of the present Commodity Exchange Authority (CEA). 
The new Commodity Futures Trading Commission will assume all the basic responsi
bilities and functions currently performed by the CEA. Id. §411, 88 Stat. 1414. 
However, the Commission, unlike the CEA, will be independent of the Department of 
Agriculture and will have its own staff and legal counsel to deal with the unique 
problems of commodity trading. Id. §§101(3), (4), (11), 88 Stat. 1389, 1391. In 
addition, the new law provides for federal regulation of all commodities not currently 
covered by the Commodity' Exchange Act and establishes more stringent registration 
requirements for market advisors and brokers. Id. §§ 201, 204-06, 88 Stat. 1395,
1396-1400.

To eliminate one deficiency in the Commodity Exchange Act, the failure to 
grant the CEA adequate remedial powers, Congress has given the Commission the 
power to seek injunctive relief, to act immediately in emergency situations, and to 
impose fines far in excess of the small amounts specified in the old act. Id. §§211, 
212, 215, 88 Stat. 1402-05. In a further attempt to shore up the present regulatory 
weaknesses, Congress has provided for greater input by the Commission into the 
formulation of the rules and regulations governing commodity exchanges, has created 
a procedure whereby traders can establish self-regulated futures associations, and has 
provided for the recording and dissemination of more and better information. Id. 
§§ 210, 213, 301, 414, 415, 88 Stat. 1401-15. Thus, Congress has chosen to deal 
with commodity market abuses by strengthening the authority of the regulatory body 
rather than by developing a different regulatory scheme that can more effectively 
deal with the economic aspects of the commodity markets. The new act does not 
change the regulatory policies of the old act; it merely absorbs and reinforces them.

5. Originally, farmers traded their goods on local markets for cash after they 
had harvested their crops and had determined their own needs. However, local 
markets became inadequate to handle the demands of national and foreign commodity 
markets, and, as productive capacity and transportation methods improved, commodity 
exchanges arose. The exchanges met the need for greater capital and, more importantly, 
provided the credit made necessary by the lengthening of the time lapse between 
production and final utilization of the commodity. See generally T. Hieronymous, 
Economics of Futures Trading for Commercial and Personal Profit 69-92 
(1971) [hereinafter cited as T. Hieronymous]; Merrill Lynch, Pierce, Fenner & 
Smith Inc., The Hedger’s Handbook 5-6 (1970); J. Baer & O. Saxon, Commodity 
Exchanges and Futures Trading 3-26 (1949); Hearings on Review of Commodity 
Exchange Act, supra note 2, at 1-4 (statement of Congressman Neal Smith).

6. See T. Hieronymous 199-217.
7. Id. at 177-84, 191-95.
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chandisers who operate as middlemen may use the markets to facilitate 
the transfer of products from farmer to country elevator to delivery 
points where the commodity can be passed on to a prospective user.8 9 
The large commercial dealer is involved in all of these activities, for 
his vast system encompasses elevators and merchandisers that stretch 
from the farmer to the ultimate user? The speculator is the only 
trader who is attracted to the market solely by the opportunity to 
make a profit from the buying and selling of commodity contracts.10

8. Id. at 184-90.
9. Id. at 197-98.

10. See id. at 241-78; cf. id. at 81-87 (description of the evolution and profound 
impact of the speculative element).

11. J. Baer & O. Saxon, supra note 5, at 27-28; Appropriations Hearings, supra 
note 2, at 406; Interview with Alex C. Caldwell, Administrator of the Commodity 
Exchange Authority, in Washington, D.C., Jan. 30, 1974.

Although the primary function of the commodity markets is risk-shifting, they 
perform two other vital functions. They generate market prices that are disseminated 
throughout the world. 7 U.S.C. § 5 (1970); see David G. Henner, 30 Agri. Dec. 1151, 
1242-48 (1971) (discussion of commodity market functions). They also provide a 
mechanism whereby farmers can spread the sale of their crops over many months. See 
Cargill, Inc. v. Hardin, 452 F.2d 1154, 1157-58 (8th Cir. 1971), cert, denied, 406 
U.S. 932 (1972) (discussion of functions of wheat market); note 20 infra and 
accompanying text.

12. See generally Merrill Lynch, Pierce, Fenner & Smith Inc., How to Buy 
and Sell Commodities 7-8 (1972). T. Hieronymous, 10-44, 137-39; J. Baer & O. 
Saxon, supra note 5, at 126-42.

THE HEDGING PROCESS

The purpose of the exchanges is to allow the farmer, producer, or 
purchaser to shift the risk of price fluctuations to the speculators through 
a process of hedging.11 The hedging process is simple in theory. The 
cash or spot market is the market where the commodity is bought and 
sold for immediate delivery. In the futures market, contracts are made 
for the sale of commodities to be delivered at a future date. The pur
chaser of a futures contract acquires a long position in the market—the 
right to future delivery—and the seller holds a short position—the obliga
tion to deliver in the future. In purchasing a contract for future de
livery, the trader who will need a supply of the commodity in the future 
protects himself from a subsequent price rise. Conversely, the trader 
who will have to sell a quantity of the commodity in the future estab
lishes a short position to ensure that he will not have to absorb subse
quent price declines. In establishing these hedges against loss due to 
future price changes, the buyer and seller of the commodity shift risk 
to the speculator, whose realization of profit or loss depends upon the 
accuracy of his estimates of price movements.12

Suppose, for example, that a grain dealer realizes in July that he will 
need 15,0(X) bushels of wheat in September. The dealer is hesitant to
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wait until September to buy because he is afraid the price may rise. 
Consequently, he buys a futures contract on a commodity exchange for 
September delivery of 15,000 bushels of wheat at the current futures 
price for September delivery. When he needs the wheat, he can either 
take delivery on the contract or close out his futures contract and buy 
on the cash market. To close out the futures contract, the dealer sells 
his September futures contract at the September price and buys his 
commodity for the same price on the cash market.13 Even if the price 
of the cash commodity is higher than the futures price paid in Julv, he 
will have closed out his futures contract at the higher September price, 
and his net outlay is the cost of the futures contract in July.14 Thus, by 
buying wheat for delivery two months in the future, the dealer has 
eliminated the risk of loss due to a rise in prices during that period.15

13. See notes 29-30 infra and accompanying text.
14. Usually the buyer will close out his futures position and buy on the cash market 

rather than take delivery on his futures contract. The seller of a future can deliver 
any of a number of grades of the commodity in satisfaction of the contract. Therefore, 
the buyer will prefer to buy on the cash market where he can choose the grade of 
wheat he desires. See Merrill Lynch, Pierce, Fenner & Smith Inc., supra 
note 12, at 15-19.

15. The risk of price changes is shifted to the speculator. Suppose that in the 
above price situation a speculator wrongly anticipated that the price of September 
wheat would drop; therefore, he sold a futures contract that he hoped to buy back 
at a lower price. Instead, in September he had to deliver wheat he did not have or 
close out his futures contract by buying a futures contract for September wheat at 
the higher September price.

The selling hedge is the reverse of the buying hedge. The hedger goes short 
in the market rather than long, assumes an obligation to deliver, and offsets his 
position with a later purchase of the commodity. The speculator, anticipating a 
rise in price, buys the right to future delivery now and sells it later.

Various texts provide further descriptions of the hedging process. See generally 
J. Baer & O. Saxon, supra note 5, at 197-218; Merrill Lynch, Pierce, Fenner & 
Smith Inc., supra note 5; Merrill Lynch, Pierce, Fenner & Smith Inc., supra note 12.

16. The hedging process is based on two assumptions. The first assumption is 
that futures prices generally move in the same direction as prices for the cash com
modity. See T. Hieronymous 106. The second assumption is that the two prices 
will converge as the delivery month approaches. See Merrill Lynch, Pierce, Fen
ner & Smith Inc., supra note 5, at 10, 17; note 29 infra and accompanying text.

MARKET PRICES

Absent manipulation, the cash and futures prices, as competitively 
established prices, should reflect accurately supply and demand. The 
cash price represents the present price buyers are willing to pay for the 
currently available commodity, and the futures price reflects the present 
estimate of the supply and demand for a commodity at a specified future 
time. Hedgers and speculators analyze the available information and 
enter the market on the basis of their assessments of the current market 
trend.16 The futures price established through this combined action 
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is the composite estimate of the current equilibrium price.17 Theoreti
cally, there is a market equilibrium price that, if maintained throughout 
the year, would effectively ration the commodity so that the supply 
would equal the demand and the supply would last just until the follow
ing year’s crop was harvested.18 However, prices constantly fluctuate 
because traders can never determine the equilibrium price with cer
tainty and must adjust their estimates as previously unpredictable in
formation becomes available.19

17. T. Hieronymous 142.
18. If the average yearly price was too low, the supply would be exhausted be

fore the next crop year began. Excess supply would remain if the average yearly 
price was too high. See id. at 139-40.

19. Id. at 142.
20. See Cargill, Inc. v. Hardin, 452 F.2d 1154, 1157-58 ( 8th Cir. 1971), cert, 

denied, 406 U.S. 932 (1972); T. Hieronymous 139-42; Working, Hedging Recon
sidered, 35 J. of Farm Econ. 544, 555 (1953).

The principles discussed herein relate specifically to storable commodities. The 
economic principles are similarly applicable to non-storable commodities such as 
eggs and cattle; however, in relation to non-storable commodities, futures contracts 
have their greatest impact on the production process rather than on the storage pro
cess. See T. Hieronymous 143, 164-67.

21. T. Hieronymous 159.
22. When the stocks of a commodity are large, the cash price is relatively low, 

the demand for storage space is high, and the opportunity for profitable storage is 
great. When the supply decreases and the price is relatively high, merchandisers 
tend to move the commodity out of storage and the need for storage decreases. The 
general price movements induce similar actions by most merchandisers, but each mer

Even though the theoretical market equilibrium price cannot be 
realized, the ability of the farmer to sell his product at a fixed price 
now for delivery in the future has a leveling effect on the price of sea
sonal commodities. Without futures contracts, the price of an agricul
tural commodity would be low during the harvest season when supplies 
were readily available and would soar during the off-season as supplies 
dwindled. The hedging process and the exchanges have stabilized 
supply. By diminishing the risk for both merchants and farmers of 
holding a commodity for sale or purchase at a later date, they have 
reduced the pressure on the farmer to sell his commodity immediately 
after harvest.20

An important factor underlying this stabilization of the seasonal price 
fluctuations is the storage function. Commodities on the way to the 
exchange market move from the farmer or other original producer 
through the country elevator and interior merchandisers to processors 
and terminal elevators. The basic force behind this pattern of flow is 
that of storage supply and demand. Those involved in moving the 
goods to market constantly must decide whether to store or merchandise 
the cash commodity. Each decision to store essentially is a function 
of the supply and demand for storage,21 which, in turn, essentially fol
lows general or local price movements and relationships.22 If the com



756 The Georgetown Law Journal [Vol. 63:751

bination of the potential profit and the utility of keeping a reserve supply 
outweighs the cost of storage,23 the holder of the cash commodity 
stores. If he stores, he also must decide whether to hedge and in 
which delivery month he wants to place his hedge.24 These latter 
decisions revolve around basis behavior.25

chandiser reacts to his local price relationships. The country elevators react to 
prices in their areas, while the terminal elevators react to prices at the delivery 
points. Id.

23. Monetary profit is not the only benefit the merchandiser may derive from 
keeping the commodity in storage. The merchandiser always needs a reserve supply 
to meet emergencies or unforeseen changes in the market situation. See id. at 141; 
see generally Working, The Theory of Price Storage, 39 Am. Econ. Rev. 1254 (1949). 
Working, The Theory of Price Storage, 39 Am. Econ. Rev. 1254 (1949).

24. T. Hieronymous 177. The hedge may be placed in a distant future or in a 
near future. The trader who holds a near future may liquidate the hedge and re
place it profitably in a more distant future. Id.

25. Id. at 151-55.
26. Commodity Exchange Authority, United States Dep’t of Agriculture, 

Federal Regulation of Trading in Commodity Futures Contracts 43 (1973); 
Merrill Lynch, Pierce, Fenner & Smith Inc., supra note 12, at 40, 53.

27. Generally, the futures price is higher than the cash price, because the futures 
price must reflect the costs of storage, insurance, and interest. See T. Hieronymous 
153-58; Merrill Lynch, Pierce, Fenner & Smith Inc. supra note 12, at 8-10. 
See also Working, supra note 23. The difference between two futures prices should 
reflect the costs of storage, insurance, and interest for the months between the futures’ 
delivery dates.

28. The price for cash should be at its highest point at the end of the crop 
year to reflect a year’s storage cost and should drop back to its lowest point at the 
beginning of the next crop season. T. Hieronymous 153-58.

29. Id. at 153.
30. Id. at 151.

BASIS BEHAVIOR

The concept of basis behavior can be described here in only the 
simplest of terms. The basis is the difference between current cash 
price and a futures price; the spread is the difference between the 
prices of contracts for two future delivery months.26 Because the spread 
is largely a function of storage costs 27 and the cash price generally 
increases during the crop year to reflect the cost of storage,28 the cash 
price and the futures price should converge in the delivery month.29 
If one price is higher than the other, users of the cash commodity will 
buy the cheaper contract until the two prices merge.30

The hedger reacts to these price relationships rather than to simple 
price level changes. An example may help to explain this phenomenon. 
Assume that on September 1 the cash price is $1.15 and the December 
futures price is $1.25, that on December 1 the cash price is $1.40 and 
the December futures price is $1.41, and that normal carrying charges 
are two cents per month. On September 1 the hedger buys the cash 
at $1.15 and places a short hedge at $1.25. On December 1 he liqui
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dates his hedge by selling the cash at $1.40 and buying a December 
futures at $1.41. Although the hedger apparently loses $.16 on his 
futures and makes $.25 on the cash transaction, he views the trans
action differently. According to him, he enters the hedge with a 
basis of $.10 under December and liquidates when the basis was $.01 
under December; therefore, he makes $.09, representing the amount of 
the basis change, on the transaction. His normal carrying costs are 
two cents per month for three months, so he covers his carrying 
charges and makes a three-cent profit. Thus, actual price level is rele
vant to the hedging function only to the extent that it determines the 
basis.31

31. In actual practice, hedgers often purchase and sell the cash commodity at prices 
based upon an amount above or below the futures prices that will guarantee enough 
profit to cover their carrying charges. See Merrill, Lynch, Pierce, Fenner & 
Smith Inc., supra note 5, at 38.

32. See Working, Futures Trading and Hedging, 43 Am. Econ. Rev. 314, 325-27 
(1953).

33. Several more detailed analyses of basis behavior are available. See T. Hierony- 
movs 150-64; Merrill Lynch, Pierce, Fenner & Smith Inc., supra note 5, at 25-50; 
Working, supra note 32; Working, supra note 23.

The selling hedge generally will gain money when the basis nar
rows.32 The hedge will produce additional profit when the favorable 
basis change exceeds the normal cost of storage. The hedger therefore 
will attempt to enter his selling hedge when the basis is the widest, 
for at that point he has the chance to make the greatest profit. When 
the basis is narrow, it will be to the hedger’s advantage to sell his 
cash at the relatively high cash price.

In general, when cash supplies are high, the price for the cash com
modity is relatively low, and the hedger will tend to store. At this 
point the cash price is low relative to the futures price, and the wider 
basis creates greater opportunities for hedging profits. On the other 
hand, the hedger will sell when the cash supply is low relative to de
mand and the price for cash is high. In this situation, the basis is 
narrow and the cash price is high relative to the futures.33

PRICE DISTORTION BY COMMERCIAL DEALERS

Thus, the futures market is essentially a large pricing mechanism 
where the cash and futures prices are based upon complex commodity 
and storage supply and demand factors. Each trader enters or leaves 
the market on the basis of his economic analysis of the current supply 
and demand figures. When these figures are manipulated artificially 
by other traders, the market no longer reflects true economic condi
tions accurately and cannot perform its functions properly. The CEA 
often detects major manipulations that are part of an attempt to control 
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a particular futures market, but large commercial dealers can employ a 
number of more subtle practices that are best described as price distor
tive actions. The object of these actions is a temporary distortion of 
price that will allow the manipulator to change his market position 
advantageously before the market readjusts.

The large commercial dealers can manipulate the market prices be
cause their activities span the entire production and marketing process. 
Through the storage control function, the composite group of hedging 
traders controls the flow of the cash supplies in and out of the market.34 
One company that operates facilities and controls a commodity in all 
phases of the marketing process can exert a tremendous impact on the 
market.35 Today, there are a number of large integrated merchants. 
They own country elevators, terminal elevators, and interior and termi
nal merchandising operations. These merchants also are members of 
exchanges and have their own brokers on the floor to do their own 
trading. At times three or four of these traders may control 75 to 80 
percent of the market.36 The large commercial dealers heavily influence 
the pricing mechanism,37 and they easily can tamper with supplies and 
prices.

34. See Working, supra note 32, at 326-27. Professor Hieronymous believes that the 
speculators actually make the delivery decisions because their activities influence basis 
behavior, and the hedgers simply react to basis behavior. T Hieronymous 142, 192. 
However, the hedgers control the physical commodity and make the actual decisions 
about when and where to ship the commodity. Furthermore, the activities of merchan
disers, particularly of the large merchandisers, heavily influence the market activities of 
the speculators. See id. at 185.

35. T. Hieronymous 197-98.
36. Interview with Thomas G. Powers, Counsel to the House Subcomm, on Special 

Small Business Problems of the Permanent Select Comm, on Small Business, in Wash
ington, D.C., Feb. 5, 1974; see Subcomm, on Special Small Business Problems of 
the House Permanent Select Comm, on Small Business, supra note 2, at 25-50 (posi
tion information on 10 large traders).

On May 18, 1973, one grain dealer had an inventory of 33 million bushels of soybeans, 
fixed price purchase commitments of 62 million, and was net long in the futures market 
36 million. Id. at 26, table 8. See also Hearings on Small Business Problems, supra 
note 2, at 338-39 (problems of large hedging positions in the delivery month). Thus, 
the dealer’s total claim encompassed over 130 million bushels of soybeans. A dramatic 
shift of position by this commercial dealer necessarily would have affected the price 
behavior of soybeans.

37. See Gray, Price Effects of a Lack of Speculation, 7 Stan. U. Food Research 
Inst. Studies 177, 193 (1967). Professor Hieronymous concludes that “[a]s matters 
now stand commercial interests have much greater power to exert speculative in
fluence on prices than have speculators.’’ T. Hieronymous 323.

38. T. Hieronymous 158, 192, 296. The nature of the market results in a battle 
between speculators and hedgers; each tries to gain the most profit. Id.

39. See id. at 169.

Speculators constitute the only force opposing the large commercial 
dealers 38 that effectively could counter the influence of the commercials, 
but the commercials clearly hold the advantage. Much of the power 
play occurs during or near the delivery month 39 when those holding 



1975] Commodity Markets 759

futures contracts must liquidate. If the supply at that time is small, 
the ability of the shorts to liquidate depends upon the propensity of the 
longs to sell out. If the longs hold out too long the price will increase 
over the equilibrium level and the shorts’ only solution is to bring in 
supplies from the outside. If the short is a speculator who is much 
smaller and more diversified than the large commercials and does not 
control much of the supply, the short must take his losses or incur 
inordinate costs to procure additional supplies.40 Bv contrast, if the 
commercials are caught short, they can alleviate the short supply situa
tion by selling their own outside supplies.41

40. Id. at 158, 192, 306-07.
41. See id. at 317.
42. If the longs are speculators, they have no use for the cash commodity. If the 

longs are commercials, they prefer to buy on the cash market where they can inspect 
the commodity. See Comment, The Delivery Requirement: An Illusory Bar to Regula
tion of Manipulation in Commodity Exchanges, 73 Yale L.J. 171, 173 (1963); note 13 
supra and accompanying text.

43. T. Hieronymous 169.
44. See id. at 159, 169, 198; Hearings on Small Business Problems, supra note 2, at 

378-79.
45. See T. Hieronymous 158-59; Comment, Manipulation of Commodity Future 

Prices—The Great Western Case, 21 U. Chi. L. Rev. 94, 102 (1953). Favorable spreads 
also can be created through a squeeze or corner of one of the prices. See id. at 101 & 
n.43. See also note 115 infra and accompanying text.

The commercial also can benefit from delivery7 point abundance. He 
can move large amounts of supply into deliverable position, sell futures 
contracts as hedges, and sell additional futures contracts as a speculative 
venture. The commercial then can liquidate his hedges by delivering 
rather than by offsetting his shorts with long contracts. Liquidation 
by delivery depresses the price, since longs are not anxious to take 
delivery,42 and leaves the commercial in a position to make substantial 
profits on his speculative position.43

The large commercials also can manipulate the terminal point sup
plies in a way that increases profits in their outside elevators. By 
placing large quantities in deliverable positions, the large commercials 
depress nearby prices and thereby force wider carrying charges. The 
commercials then can hedge the remaining outside supplies at the 
wider, more profitable basis.44 When a commercial’s hedging contracts 
are nearing expiration but the more profitable action is to continue to 
store rather than to merchandise, the commercial can use a similar ploy 
to widen the spread temporarily, which enables him to replace his 
hedges profitably in another month. The commercial also can liquidate 
some of his hedges by delivering on the maturing contracts. This 
action will depress the nearby futures in relation to the more distant 
ones and widen the spread at which the dealer can move his hedge 
forward.45
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The hedger is very reluctant to lose his supply, however, because he 
makes most of his profit on stored commodities.46 Thus, he may be 
hesitant to use a strategy that involves delivery unless he is reasonably 
certain that he can recover the commodity. He knows that most longs 
are held bv speculators who have no need for the commodity and who 
will probably sell it back to the elevator. The only defense the specu
lator has is to call the hedger’s bluff and take delivery, pay the carrying 
charges, and hope the cash price increases by more than the cost of 
storage. Again, the balance of power rests with the large dealers; most 
speculators do not have the financial resources or the power to fight 
back.

46. T. Hieronymous 158-59, 192.
47. Section 4a of the Commodity Exchange Act limits the extent to which a specula

tive trader can participate in the market while granting the hedgers the right to enter 
the futures market to a degree sufficient to cover their hedging requirements. 7 U.S.C. 
§ 6a (1970). Consequentlv, those whose cash commitments are extremely large also 
control huge quantities of futures contracts. The result has been the growth of commer
cial giants whose market activities dwarf those of the ordinary speculator.

48. Id. §§ l-17b. The purpose of the Act is stated as follows:
Transactions in commodities involving the sale thereof for future delivery 

.... and known as “futures” are affected with a national public interest; 

. . . the transactions and prices of commodities are susceptible to specula
tion, manipulation, and control, and sudden or unreasonable fluctuations in 
the prices thereof frequently occur as a result of such speculation, manipu
lation, or control, which are detrimental to the producer or the consumer 
and the persons handling commodities and the products and byproducts 
thereof . . . and render regulation imperative for the protection of such 
commerce and the national public interest therein ....

Id. § 5.
The effective date of the new Commodity Futures Trading Commission Act of 1974 

is April 21, 1975. Pub. L. No. 93-463, §418, 88 Stat. 1389. Presumably, the new 
Commodity Futures Trading Commission will exercise the regulatory functions presently 
performed bv the CEA, as well as the additional powers granted the Commission by the 
new act. See note 4 supra.

The frequency with which the large commercial dealers successfully 
utilize these maneuvers cannot be determined, but where the potential 
for manipulation is great, as it is where a few traders are dominant, the 
frequency is irrelevant. Some form of administrative control is neces
sary. Unfortunately, the present form of regulation is inadequate; the 
CEA cannot deal effectively with the abusive practices. Indeed, the 
present regulatory structure has fostered the growth of the large com
mercials’ market dominance 47 48 and, therefore, the development of the 
potential for abusive practices.

Regulatory Structure

Regulation of the commodity markets is based on the Commodity 
Exchange Act.4S Regulatory authority is exercised by the Commodity 
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Exchange Authority49 and the commodity exchanges themselves.50 
The CEA exists to deter and redress abusive market practices.51 
Fraudulent activities, dissemination of false or misleading information, 
and manipulation or attempted manipulation are abusive practices that 
mav result in the imposition of sanctions.52 However, the CEA acts 
primarily to prevent these unfair trading activities rather than to pro
ceed against abusive traders. The CEA can regulate the markets 
through the imposition of licensing requirements upon all market par
ticipants. All futures contracts in regulated commodities are unlawful 
unless traded on exchanges designated by the Secretary of Agriculture 
as contract markets.53 In order to attain this status, exchanges must 
conform to requirements set out in the Act and CEA regulations 54 
and must establish their own provisions for dealing with market 
abuses.55 Commodity brokers must conform to requirements designed 
to protect public funds; the Act demands separation of customers’ 
funds from brokers’ private funds 56 and imposes reporting require
ments 57 and periodic registration procedures.58 59 Additionally, the ex
changes themselves demand that each brokerage firm comply with 
minimum margin requirements on all their accounts.50

49. 17 C.F.R. § 140.10 (1974).
50. Although the CEA has broad powers to regulate certain commodities, its present 

Administrator, Alexander Caldwell, continually has insisted that Congress clearly intended 
that the exchanges would regulate themselves to the fullest extent possible. Appropria
tions Hearings, supra note 2, at 460, 463, 469-70.

The Act requires commodity exchanges to promulgate their own rules and regulations 
and to furnish copies to the Secretary of Agriculture. 7 U.S.C. § 7a(l) (1970). A 
1968 amendment requires the exchanges to enforce their rules and regulations. Act of 
Feb. 19, 1968, 7 U.S.C. § 8(a) (1970); see Ricci v. Chicago Mercantile Exch., 409 U.S. 
289, 295 & n.7 (1972).

51. See Appropriations Hearings, supra note 2, at 399, 402 (compliance activity of 
CEA).

52. 7 U.S.C. §§6b, 6c(C), 13, 13b, 13c (1970).
53. Id. § 6h; 17 C.F.R. § 1.3(h) (1974).
54. 17 C.F.R. § 16 (1974). The new act requires a showing that a contract market 

will not be contrary to the public interest. Commodity Futures Trading Commission 
Act of 1974, Pub. L. No. 93-463, § 207, 88 Stat. 1400.

55. 7 U.S.C. §§ 7, 7a (1970).
56. Id. § 6d; 17 C.F.R. § 1.20 (1974). Periodic audits of commission merchants 

are conducted to ensure that funds are segregated. See Appropriations Hearings, supra 
note 2, at 404.

57. 7 U.S.C. § 6g (1970); 17 C.F.R. § 17.00 (1974). See also Commodity Futures 
Trading Commission Act of 1974, Pub. L. No. 93-463, § 415, 88 Stat. 1415 (increaesd 
reporting requirements ).

58. 7 U.S.C. §§6d, 6e, 6f (1970); 17 C.F.R. § 1.7-1.13. See also Commodity Fu
tures Trading Commission Act of 1974, Pub L. No. 93-463, §§ 204-06, 88 Stat. 
1396-1400.

59. T. Hiebonymous 62-65.
60. See 7 U.S.C. § 6a(l) (1970); 17 C.F.R. § 150 (1974).

The CEA and the exchanges establish trading limits to prevent sudden 
or unreasonable price fluctuations.60 The CEA limits the amount a 
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speculator can trade in any specific commodity 61 and the net position 
that a speculative trader can hold at any moment;62 the exchanges limit 
daily price fluctuations.63 Although bona fide hedging transactions are 
exempt from the limitations set by the CEA,64 all trading is subject to 
the limits on daily price fluctuation set by the exchanges.

61. 7 U.S.C. §6a(l) (1970); 17 C.F.R. § 150 (1974).
62. 7 U.S.C. § 6a(1) (1970); 17 C.F.R. § 150 (1974). A trader’s futures commit

ments that are not offset by an opposite commitment constitute his net position. For 
example, if a trader buys 1,500 bushels of wheat futures but has sold 500 bushels of 
wheat futures, his net position is long 1000 bushels.

63. The fluctuation limits set the price range within which a commodity can be 
traded on a trading day. While the CEA rarely changes the positions and trading limits, 
the exchanges often change the price fluctuation limits to reflect current economic pres
sures. See Commodity Exchange Authority, supra note 26, at 25.

64. 7 U.S.C. §6a(3) (1970); 17 C.F.R. § 150 (1974).
65. See Appropriations Hearings, supra note 2, at 443-50, 466.
66. 7 U.S.C. §6g (1970); 17 C.F.R. § 18 (1974).
67. The sanctions that have been imposed have been severely criticized as insuffi

cient. See Mollenhoff & Anthan, A Slap on Wrist, Des Moines Register, Feb. 20, 1973, 
at 1, col. 4. This article focused on the Cargill case. See Cargill, Inc. v. Hardin, 452 
F.2d 1154 (8th Cir. 1971), cert, denied, 406 U.S. 932 (1972). The administrative judge 
gave Cargill a two-year probation even though Cargill had engaged in serious manipula
tive activities. Cargill, Inc., 29 Agri. Dec. 880, 915 (1970); see note 115 infra. The 
judge imposed the light sanction because suspension of trading would in effect have 
put Cargill out of business. See also Appropriations Hearings, supra note 2, at 402-03 
(compliance activity includes few criminal proceedings); id. at 520-21 (Cargill case 
discussed).

The recently enacted legislation gives the regulatory agency power to seek injunctions 
and the authority to act unilaterally in emergency situations. Commodity Futures Trad
ing Commission Act of 1974, Pub. L. No. 93-463, §§211, 215, 88 Stat. 1402, 1404-05. 
Previously, the only remedies the CEA could impose or seek were suspension, im
prisonment, and minimal fines. 7 U.S.C. §§ 13, 13b (1970). Under the new act, the 
Commodity Futures Trading Commission possesses greater remedial flexibility; it can 
levy fines up to $100,000. Id. § 212, 88 Stat. 1403-04.

Other writers have described current market regulation in greater detail. See J. Baer 
& O. Saxon, supra note 5, at 251-65; T. IIieronymous 296-304; Commodity Exchange 
Authority, supra note 26, Appropriations Hearings, supra note 2, at 389-98, 443-50; 
Wolff, Comparative Federal Regulation of the Commodities Exchanges and the National 
Securities Exchanges, 38 Geo. Wash. L. Rev. 223 (1969).

68. See Commodity Futures Trading Commission Act of 1974, Pub. L. No. 93-463, 
88 Stat. 1389; note 4 supra.

The CEA’s most important activity is its continual market observ
ance.65 All traders whose market activities exceed a level set by the 
CEA must report their market transactions daily.66 Using the reports 
submitted, the CEA attempts to identify unhealthy market activity. 
The CEA will take preventive measures whenever possible. When 
it discovers that an abusive practice has occurred, the CEA may 
revoke the trader’s license or bring criminal proceedings under the Com
modity Exchange Act.67

New legislation has expanded and strengthened governmental regu
lation.68 This new legislation will not result in the elimination of 
abusive practices, however, for the major problem with the present 
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regulatory structure is not that it is inadequate, but rather than it is 
misdirected. The regulatory scheme now in effect depends heavily on 
the CEA’s ability to check market abuses. Unfortunately, the com
modity exchanges are extremely difficult markets to monitor and regu
late, and the CEA cannot detect, prevent, or redress all the abusive 
practices that occur. The solution is not to increase the governmental 
bureaucracy, but to modify the present regulatory structure in a man
ner that will encourage the natural market forces to correct abuses, 
unencumbered by governmental interference.

SECTION 4a: SPECULATIVE TRADING LIMITS

To be effective, an attempt to prevent the large commercials’ abusive 
practices must focus on section 4a of the Commodity Exchange Act, the 
section that empowers the CEA to impose daily trading69 and position 70 
limits on all traders.71 These limits commonlv are referred to as specula
tive limits.72 While different limits may be imposed for different com
modities 73 and for specified purposes,74 the only trading that is statutor

69. 7 U.S.C. § 6a(l) (1970). Daily trading limits, as prescribed by the Commodity 
Exchange Commission (CEC) and administered by the CEA, restrict the amount of 
purchases and sales a trader may make. See, e.g., 17 C.F.R. §§ 150.1(b), 150.2(b), 
150.3(b) (1974).

70. 7 U.S.C. § 6a(l) (1970). Position limits, as prescribed bv the CEC, restrict the 
net long or net short position of a trader. See 17 C.F.R. §§ 150.1(a), 150.2(a), 
150.3(a) (1974). When originally enacted, section 4a contained no reference to posi
tion limits. Act of June 15, 1936, ch. 545, § 5, 49 Stat. 1492. A 1968 amendment 
confirmed the CEC’s previously asserted authority to establish position limits. Act of 
Feb. 19, 1968, § 2, 7 U.S.C. §6a(l) (1970); see S. Rep. No. 947, 90th Cong., 2d 
Sess. 3, 5-6 (1968).

71. The limits apply to all accounts controlled directly or indirectly by any person. 
Accounts controlled jointly, either by express or implied agreement, are treated as held 
by a single person. 7 U.S.C. §6a(l) (1970). Transactions made by a floor broker 
are not attributed to him for purposes of the limits unless they are made either for his 
own account or an account in which he has an interest. Id. § 6a(4).

72. See Subcomm, on Special Small Business Problems, supra note 2, at 23-24. 
While the Commodity Exchange Act does not refer to the limits as “speculative” limits, 
the Act and the legislative history indicate that the limits were intended to restrict 
speculation. See notes 81-87 infra and accompanying text.

73. 7 U.S.C. §6a(l) (1970). The CEC also may specify different limits for each 
market, future, and delivery month. Id. Trading limits are in effect for several com
modities. See 17 C.F.R. §§ 150.l-.il (1974). The CEC, however, has not imposed 
limits for several major commodities, including livestock, soybean oil, and meal. In the 
absence of CEC-imposed limits, the exchanges frequently impose their own limits. Data 
on position and daily trading limits for all commodities traded on exchanges in the 
United States have been compiled by the Chicago Board of Trade. See Chicago Bd. 
of Trade, Commodity Trading Manual 143-46 (1971).

74. 7 U.S.C. §6a(l) (1970). The position and daily trading limits may differ, as 
may the limits for buying and selling operations and for spreads and straddles. Id 
Spreads or straddles involve offsetting futures commitments in different delivery months, 
or different commodities in order to profit from changes in the price relationships of 
the offsetting commitments. Spreads or straddles are, in effect, arbitrages between 
different commitments. See Chicago Bd. of Trade, supra note 73, at 43-53.
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ily exempt from the limits is trading falling within the definition of 
bona fide hedging.75

75. 7 U.S.C. § 6a(3) (1970). The CEC has discretionary authority to exempt 
spreads and straddles from the trading limits. Id. §6a(l).

76. See id. § 6a(3).
77. A trader’s cash position includes his cash commitments in the products or by

products of the commodity traded. Id. §6a(3)(B).
A contract for the purchase of a cash commodity is not included in the trader’s cash 

position unless the contract is made at a fixed price. See Corn Prods. Refining Co. v. 
Benson, 232 F.2d 554, 561 (2d Cir. 1956). The effect of the fixed price requirement 
is modified in those situations where anticipatory hedging is permitted. See note 78 
infra.

78. The long cash position of a farmer or other primary producer includes his ex
pected yield during the next 12 months. 7 U.S.C. §6a(3)(A) (1970). Similarly, a 
processor or manufacturer may hedge in advance his unfilled anticipated production 
requirements for the following 12 month period. Id. §6a(3)(C). Processors and 
manufacturers utilizing this provision must make and liquidate their futures purchases 
in an orderly manner and in accordance with regulations prescribed by the Secretary of 
Agriculture. Id. They also must provide the CEA with reports stating, inter alia, their 
processing or manufacturing requirements during the preceding three years. 17 C.F.R. 
§ 1.48 (1974).

79. 7 U.S.C. §§ 9, 13(b) (1970).
80. Id. § 6a.
81. See S. Rep. No. 1431, 74th Cong., 1st Sess. 3 (1935); H.R. Rep. No. 421, 

74th Cong., 1st Sess. 3 (1935).
82. Congressman Jones, the sponsor of the bill that was enacted into law, stated 

in his floor presentation that speculative limits were to be imposed “to avoid manipula
tion of the market.” 79 Cong. Rec. 8589 (1935); see H.R. No. 6772, 74th Cong., 1st 
Sess. (1935). Senator Pope stated that hedgers were exempt because, inter alia, they 
“have no interest in manipulating the market.” 80 Cong. Rec. 6161 (1936); see note

A bona fide hedge is a futures transaction or position for which the 
trader has an offsetting position in the “cash” market for the same com
modity.76 A long futures contract offsets a short cash commitment and 
vice versa. A trader’s cash position 77 thus is composed of long and 
short cash positions. A trader’s inventory and forward purchases of the 
commodity traded constitute his long cash position. His short cash 
position consists of his forward sales commitments in the cash com
modity. In two situations a trader’s cash commitment also includes 
anticipated positions.78 Limited only by the bona fide hedging require
ment and the antimanipulation provisions of the Commodity Exchange 
Act,79 the commercial trader may move in and out of the futures market 
in a hedging capacity at will. Additionally, like all other traders, he 
may engage in purely speculative activity within the prescribed trading 
limits.

The purpose of section 4a is to eliminate excessive speculation and 
concomitant “sudden or unreasonable fluctuations or unwarranted 
changes” in commodity prices.80 The legislative history affirms this 
statement of purpose81 and also suggests that prevention of manipu
lation by a few large speculators was an additional congressional pur
pose.82 Several studies conducted by the Grain Futures Administration
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(GFA),S{ the forerunner of the CEA, had established a correlation 
between the trading activity of a few large speculators and price 
changes.83 84 GFA officials argued that the correlation between high 
volume speculation and price established a causal relationship.85 This 
conclusion was not seriously questioned in Congress,86 probably because 
of the general dislike and distrust of professional speculators.87

91 infra and accompanying text. Administration officials also voiced some concern that 
large speculative holdings could facilitate market manipulation. See S. Doc. No. 135, 
69th Cong., 1st Sess. 1, 5, 7 (1926); Lindley, Essentials of an Effective Futures Mar
ket, 19 J. Farm Econ. 321, 332 (1937) (discussion by J. Irwin).

83. See U.S. Dep’t of Agriculture, Tech. Bull. No. 79, Major Transactions 
in the 1926 Decemher Wheat Future (1928); U.S. Dep’t of Agriculture, Dep’t 
Bull. No. 1479, Speculative Transactions in the May Wheat Future (1927); 
S. Doc. No. 123, 71st Cong., 2d Sess. 7 (1930); S. Doc. No. 135, 69th Cong., 1st 
Sess. ix (1926).

84. For example, one study produced correlation coefficients as high as +.78 between 
the daily net change in price and the daily change in the net position of a small group 
of speculators with individual accounts of at least 2 million bushels of wheat. S. Doc. 
No. 135, supra note 83, at 84-86 & table 18. The fact that the coefficients for the same 
traders during some periods were substantially less impressive was not mentioned 
by the researchers. See id. The same study showed slight inverse relationships 
between the daily net change in price and the daily net change in the position of 
hedgers. Id. at 18, 60, 104-06 & tables 2, 13, 25.

85. Hearings on H.R. 8829 Before the House Comm, on Agriculture, 73d Cong.,
2d Sess. 13 (1934) (remarks of J.W.T. Duvel, Chief, Grain Futures Administra
tion); Mehl, Trading in Futures and Price Fluctuations, 16 J. Farm Econ. 481 (1934). 
The findings of one of the Grain Futures Administration (GFA) studies are sum
marized as follows: “While this investigation did not reveal any concentrated 
action for the deliberate purpose of manipulating the market, most of the wide and 
erratic price fluctuations . . . were caused primarily, either directly or indirectly, 
by heavy trading on the part of a limited number of professional speculators.” S.
Doc. No. 135, supra note 83, at 1.

86. See S. Rep. No. 1431, 74th Cong., 1st Sess. 3 (1935); H.R. Rep. No. 421,
74th Cong., 1st Sess. 1 (1935); 80 Cong. Rk . 6164 (1936) (remarks of Senator
Pope); 80 Cong. Rec. 7857 (1936) (remarks of Senator Murray). No Congress
man challenged the central conclusion of the GFA studies during the floor debate. 
See 79 Cong. Rec. 8586-95 (1935); 80 Cong. Rec. 6159-64, 7857-73, 7905-12, 8085- 
91 (1936).

87. See J. Baer & G. Woodruff, Commodity Exchanges 123-24 (1st ed. 1929) 
(frequent attacks on speculative activity noted).

88. See H.R. Rep. No. 421, supra note 81, at 2; 80 Cong. Rec. 6161 (1936) 
(remarks of Senators Murphv and Pope); id. at 8011-16 (remarks of Senators Pope, 
Connallv, Barkley, and Robinson).

89. Act of Sept. 21, 1922, ch. 369, 42 Stat. 998. The Grain Futures Act was re- 
vi>»-d in 1936 and renamed the Commodity Exchange Act. 7 U.S.C. §§ l-17b (1970).

90. 80 Cong. Rec. 6159-64 (1936).
91. Id. at 6161. Senator Pope stated that hedging “does not involve speculation 

to any undesired extent, and the public is not injured .... It is clear that such 
hedgers have no interest in manipulating the market or influencing commodity prices.” 

The hedging process, on the other hand, was viewed favorably both 
in Congress 88 and among officials of the GFA. Senator Pope, who gave 
a detailed explanation of the original Grain Futures Act89 on the Senate 
floor,90 stated that the GFA reasoned that hedging “properly defined and 
limited is legitimate protection against the risks from fluctuation in 
commodity prices.”91 Under this view, the commercial trader, unlike 
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the pure speculator, was deemed to have no interest in the price level. 
In effect, the commercial trader whose futures activity was limited to 
hedging as defined by section 4a was thought to be a neutral force in 
the market.92 If hedging is not, in fact, a neutral market activity, section 
4a should be reexamined in light of the congressional intent.

Id. Senator Pope’s comment that hedging “does not involve speculation to any de
sired extent” is puzzling. It probably reflected a recognition by Senator Pope that 
commercial traders often engaged in modest amounts of speculation and would be 
able to continue doing so under the proposed act. The statement’s lack of clarity is 
indicative of the generally superficial treatment accorded the distinction between hedging 
and speculation.

92. Senator Smith argued, however, that some limitations should be imposed on the 
permissible volume of bona fide hedges because “it is inevitable both in the textile and 
grain markets that individual firms may own such a vast amount of grain, actual phys
ical grain, or cotton as to have practical control of the market.” Id. at 6161. Senator 
Smith proposed an amendment that would have limited hedging in cotton futures. Id. 
at 8010, 8011. This amendment evoked strong opposition from the Department of 
Agriculture and the cotton industry, and Senator Smith subsequently withdrew his 
amendment. Id. at 8015-19, 8288-89.

93. See Hoffman, Past and Present Theory Regarding Futures Trading, 19 J. Farm 
Econ. 300, 309-12 (1937). See also T. Hieronymous 312-17 (1971); Brinegar, A 
Statistical Analysis of Speculative Price Behavior, 9 Food Research Inst. Studies 
1, 7-9 (Supp. 1970). Professor Holbrook Working argued that the correlations be
tween speculative activity and price movements established by the GF A are consistent 
with three mutually exclusive hypotheses. See Hoffman, supra.

94. See generally Friedman, In Defense of Destabilizing Speculation, in Essays in 
Economics and Econometrics 133 (R. Pfouts ed. I960); Obst, Stability in Periodic 
Markets, 61 Am. Econ. Rev. 638 (1971); Proceedings of a Symposium on Price Effects 
of Speculation in Organized Commodity Markets, 7 Food Research Inst. Studies 
(Supp. 1967); Stein, Destabilizing Speculative Activity Can Be Profitable, 43 Rev. 
Econ. & Statistics 301 (1961); Telser, A Theory of Speculation Relating Profitability 
and Stability, 41 Rev. Econ. & Statistics 295 (1959); Baumöl, Speculation, Profit
ability and Stability, 39 Rev. Econ. & Statistics 263 (1957).

LEGISLATIVE MISCONCEPTIONS

The legislative decision to treat speculators and hedgers differently 
was founded on two assumptions. The legislators believed that the 
speculator was a potentially harmful participant in the commodity mar
kets. Further, they viewed the hedging process as a neutral trading 
activity serving a valid economic function and, therefore, worthy of 
preferential treatment. Both assumptions were erroneous.

Inconclusiveness of the GF A Studies. The perception that a
causal relationship exists between high volume speculative activity and 
unreasonable price movements, indicated by the GF A studies, has been 
disputed by several economists.93 While a consideration of the debate 
concerning these studies or of the virtues of speculation generally is 
beyond the scope of this article,94 one observation is in order. The 
GF A studies correlated price movements and the aggregate trading 
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activity of different groups of traders;95 the larger speculative accounts 
comprised one group 96 and the larger commercial accounts, which were 
considered primarily hedging accounts, comprised another.97 The GFA 
found direct correlations for speculators and slight inverse correlations 
for commercial traders.98 This result should not have surprised the 
GFA. Speculators are motivated by a singular profit-seeking objective, 
and similar responses to market information and analysis are to be ex
pected. It does not follow that the speculators cause the developments 
or the price changes that subsequently occur. Commercial traders, on 
the other hand, must consider their individual cash and futures commit
ments and needs, which vary from trader to trader. Thus, the absence 
of a strong correlation between price and the activity of commercial 
traders as a group is natural. This lack of correlation does not mandate 
the conclusion that commercial traders are unable or do not try to 
influence commodity prices; rather, these traders simply do not respond 
to the same stimuli and do not act in the aggregate.

95. See S. Doc. No. 123, supra note 83, at 12, 50-65 & tables 6-13; S. Doc. No. 135, 
supra note 83, at 25-27, 84-86 & table 18.

96. The large speculative accounts were in turn subdivided into smaller groups by 
size. S. Dex:. No. 123, supra note 83, at 53; S. Dex:. No 135, supra note 83, at 84.

97. S. Dex:. No. 123, supra note 83, at 53; S. Dex:. No. 135, supra note 83, at 84. 
The GFA apparently assumed, whether or not justifiably, that all commercial accounts 
were hedging accounts. See id.

98. See note 84 supra and accompanying text.
99. See T. Hieronymous 150; Gray, Price Effects of a Lack of Speculation, 7 Food 

Research Inst. Studies 177, 180 (Supp. 1967); Working, New Concepts Con
cerning Futures Markets and Prices, 52 Am. Econ. Rev. 431, 440-42 (1962); Working, 
supra note 33, at 325.

100. Under these conditions the hedger’s price risk will have been shifteel effectively 
because any gain or loss on the futures transaction will be offset by a loss or gain on 
the cash transaction. See notes 11-15, 26-30 supra and accompanying text.

Misconceptions About the Hedging Process. Most economists
now agree that hedging contains a significant speculative element; they 
reject the belief that hedging is a risk-shifting activity that affords the 
commercial operator price protection and leaves him unaffected by and 
uninterested in the price level.99 Hedging would offer the trader per
fect price protection if the basis changed only by amounts reflecting 
the cost of storage.100 The relationships between cash and futures 
prices are not this rigid, however, and the effectiveness of the hedge 
as a risk-shifting device depends on the magnitude of the basis varia
tion during the holding period. Hedging offers only limited opportu
nities for risk-shifting.

Contrary to Congress’s assumption, the hedger is not uninterested in 
price. Although his primary interest is in price relationships rather 
than in price level, the hedger does have a direct interest in price 
levels since a change in either the cash or futures price unaccompanied 
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by a change in the other price will directly affect the profitability of 
the hedge. The hedger has as much to gain from influencing prices in 
order to distort price relationships between cash and futures as the 
speculator has to gain from attempting to affect the level of futures 
prices.

It is clear that commercial traders do not hedge exclusively, or even 
primarily, to shift risks. Professor Holbrook Working, a leading au
thority, has argued that commercial traders hedge for at least four 
reasons, the least impotant of which is the desire to reduce business 
risks.101 Hedging, as it is commercially understood, is a multipurpose 
business tool that can be utilized in a variety of ways to plan and secure 
a profitable operating margin. Therefore, the justification for the bona 
fide hedging exemption is deficient insofar as it is based on the assump
tion that hedging is undertaken solely for the purpose of obtaining price 
protection.

101. Working, supra note 20, at 544, 560-61; Working, supra note 33, at 314, 325. 
Other more important reasons for hedging are to facilitate the purchase and sale of 
cash commodities, to achieve greater freedom for business action, and to obtain a 
reliable basis for conducting storage. Working, supra note 20, at 560-61; see Working, 
supra note 99, at 436-42.

102. See T. Hieronymous 241-52; Chicago Bd. of Trade, supra note 73, at 57-59; 
80 Cong. Rec. 8089 (1936).

103. The basis expectation is the trader’s estimate of how the relationship between 
his cash and futures price will change during the holding period if he hedges. See 
notes 26-33 supra and accompanying text.

104. His price expectation is his estimate of the change in the value of his cash 
commitment during the same period.

The Theoretical Distinction Between Hedging
and Speculation

The assumptions that led Congress to enact section 4a were errone
ous, and the disparate treatment of hedgers and speculators should be 
eliminated unless differences other than those perceived by Congress 
justify the disparate treatment. Hedging and speculation are distin
guishable in a very general way. Hedging involves trading in the fu
tures market that is incidental to a business operation in the cash 
market. Speculation involves trading in the futures market that is 
motivated by the expectation of gain.102 These definitions simply re
state the distinction between commercial and noncommercial traders; 
all trading by the former can be deemed incident in some way to a 
business operation. If the distinction between hedging and speculation 
is to be meaningful, hedging must be limited to futures trading incident 
to a cash operation and not conducted for the purpose of making a 
speculative profit on the futures positions taken.

The speculator responds solely to futures price expectations. The 
hedger’s more complex futures decisions are based on his basis expec
tation 103 and, perhaps, on his price expectations.104 If the commercial 
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trader does not wish to engage in any price forecasting, his hedging 
decisions will be a function of his basis expectation only. The trader’s 
minimum risk hedging level, calculated according to his basis expecta
tion, often will be somewhere between no hedge at all and a full hedge 
of one unit of futures for each unit of cash.1"5 When a commercial 
trader enters the futures market at his minimum risk level, he is neutral 
in the sense that his decisions involve no price judgment.105 106 Conse- 
quentlv, basis expectation hedging is clearly distinguishable from pure 
speculation and conforms to the conception of hedging held by Con
gress when it enacted section 4a.

105. See U.S. Dep’t of Agriculture, Agricultural Economics Rep. No. 238, 
Hedging Potential in Grain Storage and Livestock Feeding 4-7 (1973).

106. Id. at 6-7.
107. A small futures position can be more “speculative” than a larger one because 

the commercial trader’s most neutral futures position is not a zero futures position. 
Rather, it is a function of his cash position. If he seeks only to minimize his risks, he 
will establish the futures position that most effectively shifts his cash price risk. If, 
after establishing this position to protect a cash supply he decides to make an adjust
ment for an expected price increase, he will reduce his short futures position by buying 
back an appropriate number of his short futures contracts. In buying the futures con
tracts and reducing his futures position, the trader is taking a speculative position; if 
his forecast is correct, he will realize a speculative gain through the reduction in losses 
that he would have incurred on his neutral hedging position. Thus, the smaller 
futures position is the more speculative one.

When the commercial trader takes price expectations into account, 
he adjusts the hedging position that he would have taken if he had con
sidered only basis expectation. If he has a long cash position and ex
pects a price increase, he will establish a lower hedging level. If he 
expects a decrease in price, he will be more anxious to carry a full hedge. 
In adjusting his futures position in accordance with his price expecta
tions, the trader undertakes activity clearly different from that of the 
neutral hedger who takes a futures position because the basis relation
ships provide an opportunity to shift speculative price judgments to 
others. Like the pure speculator, the commercial adjusts his futures 
position to maximize gains and minimize losses in futures trading on the 
basis of his price expectations; both speculator and commercial record 
a price judgment in the futures market. Conceptually, then, the only 
distinguishing factor between the two is that the commercial’s specula
tive price input is incident to a cash operation while the pure specula
tor’s is not. That the commercial’s remaining futures position is offset 
by his cash position is largely irrelevant because the focus should be on 
the difference between the trader’s neutral and his adjusted futures 
position. That difference is the speculative element of the hedger’s 
position.107

The effect of price expectations on hedging decisions is both real and 
significant. There is substantial evidence that many traders consider 



770 The Georgetown Law Journal [Vol. 63:751

price expectations in making their hedging decisions.108 Price expecta
tion hedging does not merit condemnation; economists have acknowl
edged that it may lead to desirable business results.109 However, the 
adjustment in the futures position is not distinguishable, at least in a 
manner that serves the regulatory ends of section 4a, from the purely 
speculative transaction. Since the statutory distinction between hedg
ing and speculation is unsound theoretically, section 4a should be modi
fied to reflect the existence of the speculative element in the hedging 
process.

108. See H. Arthur, Commodity Futures as a Business Management Tool 335 
(1971); B. Berlin, Corporate Use of Commodity Futures 17-18 (1972); T. Hie- 
ronymous 183-84, 195, 233-35 & table 6; U.S. Dep’t of Agriculture, supra note 105, 
at 5-7, 33-35; Working, supra note 99, at 440-41. The highly elastic response of the 
“optimal hedge” to changes in price expectations has been demonstrated statistically 
by a Department of Agriculture study. H. Arthur, supra at 335; U.S. Dep’t of 
Agriculture, supra at 3-7; Working, supra at 440-41.

109. See H. Arthur, supra note 108, at 335; U.S. Dep’t of Agriculture, supra 
note 105, at 4-7, 25, 33-35; Working, supra note 99, 4-7, 25, 33-35.

110. Location, grade, and quality are the primary price components. Location is 
the most difficult variable to consider because of the infinite number of locations for 
delivery. However, grade and quality differences are also numerous and can fluctuate 
substantially. Interview with Alexander C. Caldwell, Administrator of the Commodity 
Exchange Authority, Jan. 30, 1974, in Washington, D.C.

111. See note 100 supra and accompanying text.

Removal Of Speculative Limits

Recognition of the existence of a speculative element in commercial 
trading raises the question of how best to deal with it. Three alterna
tives are apparent: limit the bona fide hedging exemption by subjecting 
the speculative element to the speculative limits; ignore the speculative 
element and acquiesce in preferential treatment for commercials; or 
remove speculative limits altogether.

The first alternative appears to be the most logical, but it is adminis
tratively infeasible. To isolate and regulate the speculative element, 
the difference between the actual and neutral futures positions, the 
Government would have to know the neutral futures position of each 
trader. Most commercial traders do not determine a neutral futures 
position consciously and then make adjustments in that position to ac
commodate their price expectations, and the Government could not 
calculate that neutral position. The neutral hedge, though theoret
ically sound, is an abstract concept that does not lend itself to the 
rigors of a regulatory program. The key price components of a cash 
position are infinitely variable,110 and basis relationships are neither 
fixed nor readily predictable.111 Thus, requiring the Government to 
determine neutral futures positions for individual traders would place 
on the Government an unreasonable administrative burden.
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The second alternative provides the easiest answer but the worst solu
tion. Its shortcomings have been established; it would perpetuate the 
market dominance already established bv large commercial traders. 
The last alternative, the removal of speculative limits, is the most drastic, 
but it is the one solution that would advance the original congressional 
intent to eliminate price distortions and improve the fairness and ef
ficiency of market operations. The goal of regulation should be to force 
futures trading to conform as nearly as possible to the economic ideal 
of a purely competitive system.112 The markets already are character
ized by some of the conditions of a purely competitive system; the 
products are homogenous and there is relative freedom of entry and 
exit. However, the markets also are dominated by participants who 
are large and diversified enough to influence materially the pricing 
mechanism and who face no countervailing force strong enough to 
check their activities.

112. See T. Hieronymous 93-105. If allowed to function freely, traders in a purely 
competitive system could establish the prices that would allocate the supply most effi
ciently among those who demand it. Id.

113. T. Hieronymous 317.
114. See note 40 supra and accompanying text.
115. The definition of manipulation has been left to the courts. Although most 

major manipulations involve an intentional act creating a squeeze or comer that the 
manipulator uses to create artificial prices, the concept is difficult to articulate, and the

The essence of a purely competitive system is constant market inter
action of two or more countervailing forces. When one group is more 
powerful than its counterpart, however, the efficiency of the market 
declines and prices no longer reflect freely competitive pricing activities. 
Speculators are the natural competitive enemies of hedgers;113 the 
hedger tries to shift his risk to speculators, and the speculator assumes 
the risk in anticipation of profiting from it. To counteract the power 
held by large commercial traders in the commodity markets, the specu
lative force must be increased so that it can meet the countervailing 
hedger force.

The removal of speculative limits would result in the development 
of large speculative holdings. In addition to increasing the level of 
competition, the existence of large speculators would deter large com
mercials from attempting price distortive activities. The way to counter 
commercial’s power plays is to accept delivery, but most speculators 
are presently too small to accept delivery.114 The development of 
large speculators will greatly increase the commercial’s risk of losing 
his stored commodity and, therefore, will reduce his temptation to use 
his cash supply to affect prices.

The usual criticism directed against the removal of speculative limits 
is that this action would increase the potential for major manipulations 
by speculators.115 However, the existence of speculative limits has 
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fostered the dominance of the market by a few traders.116 Because 
these traders are commercial dealers who have the capacity to deliver 
or take delivery, the potential for manipulation may be greater now 
than it was before the speculative limits were imposed.117 The solution 
is to increase the market force of speculators and thereby equalize the 
two countervailing market forces.118 If the forces are equalized, both 

meaning of manipulation has given rise to considerable disagreement. Compare Car
gill, Inc. v. Hardin, 452 F.2d 1154, 1172-73 (8th Cir. 1971), cert, denied, 406 U.S. 932 
(1972) (artificial price induced by illegal manipulator’s purposive actions is illegal 
conduct; squeeze can be manipulation) with Volkart Bros. v. Freeman, 311 F.2d 52, 
58-59 (5th Cir. 1962) (concept of a futures contract requires that an alleged mani
pulator not be held responsible for sudden price changes where shorts have failed in 
their duty to make adequate delivery provisions; squeeze not manipulation absent con
trol of cash supply). In some cases, however, manipulation is clear. See Peto v. 
Howell, 101 F.2d 353, 362 (7th Cir. 1938) (manipulation of corn futures under Grain 
Futures Act established by control of 97 percent of com market in Chicago).

A squeeze or corner is attained in the delivery month when a trader acquires a 
large percentage of the long interest and thereby gains a dominant position. The 
dominant trader can force delivery of the cash commodity by insisting on high prices 
for his contracts. When the last days of delivery approach, the shorts who are unable 
to obtain the cash commodity’ are forced to pay the higher prices to relieve themselves 
of the delivery requirement. See Peto v. Howell, supra at 361. A squeeze is accom
plished by one who has a dominant position only in the futures market; a corner is 
effected by one who controls both the future and cash markets. See Cargill, Inc. v. 
Hardin, supra at 1161-62; Volkart Bros. v. Freeman, supra; Peto v. Howell, supra; 
Comment, supra note 42, at 175-76 & n.67; 57 Minn. L. Rev. 1243, 1248 (1973). 
A corner can be administered more easily than a squeeze because the trader can with
hold the cash commodity’ or divert it eleswhere and thereby diminish the supply and 
increase the pressure on the shorts. Thus, the potential for manipulation by a large 
commercial is greater than the potential for manipulation by a speculator because a 
speculator does not generally control cash supplies. See Cargill, Inc. v. Hardin, supra 
(classic example of manipulation by a large commercial); T. Hieronymous 317.

The Cargill court did not consider the difference between a squeeze and a corner 
a relevant one because either can be used to manipulate the market. 452 F.2d at 
1661-63. See also Comment, supra note 45, at 100. However, the Volkart court 
defined illegal manipulation in such a way that it could be accomplished only when 
the elements of a corner are present. See Volkart Bros. v. Freeman, supra at 59-60 
(although Volkart’s actions constituted a squeeze, no illegal manipulation); Comment, 
supra note 42, at 180. See also Cargill, Inc. v. Hardin, supra at 1172 (Volkart, read 
broadly, holds manipulative squeeze not illegal).

Squeeze and corners are not the only forms of manipulative activity. See e.g., 
David G. Henner, 30 Agri. Dec. 1151 (1971) (intentional bidding up of closing price 
of eggs is manipulation); Hearings on Russian Grain Transactions, supra note 2, at 
164-66 (testimony of Administrator Caldwell describes three types of manipulations: 
a squeeze or corner, heavy’ sales or deliveries forcing prices downward, and heavy 
trading at the opening or closing of the market). Squeezes and corners have the most 
pronounced impact on market activity, but price distortion, another form of manipula
tion, may be more dangerous because it is more subtle and more difficult to control. 
Further, only large commercials can engage in price distortive practices.

116. See note 47 supra.
117. See note 115 supra.
118. The recommendation to remove speculative limits is based upon the presump

tion that speculators will take the opportunity to increase their present holdings. In 
the event the growth of speculation by commercials exceeds the increase in market 
activity by pure speculators, speculative limits should be reimposed on only market 
traders whose cash commitments exceed a substantial minimum level.
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groups of traders will be deterred from attempting to manipulate the 
market.119

119. Once a trader accumulates a large portion of the available futures, he loses 
his liquidity and is vulnerable to variations in market conditions. See T. Hieronymous 
304-12, 323. He cannot change his position until those holding the opposite side of 
the contracts relinquish their positions. Thus, the danger of being caught with a large 
volume of contracts in the delivery month will tend to discourage manipulative attempts.

Although the removal of speculative limits may reduce manipulation, it will not 
eliminate it. Sometimes one market power will fail to react with force sufficient to 
counteract the manipulative action of another. The increased power to remedy mani
pulative activity provided by the recent Commodity Futures Trading Commission Act 
of 1974 should help deter manipulation. Pub. L. No. 93-463, §§ 211, 212, 215, 88 
Stat. 1402-05. But with the speculative power increased, the major responsibility for 
deterring manipulation can be shifted from the Government to the market participants. 
See note 4 supra.

Conclusion

The Commodity Exchange Authority has been criticized heavily in 
recent years for the inadequacy of its regulation. This criticism, how
ever, has been directed at the symptoms of the problem, not at the 
cause. Congress enacted section 4a of the Commodity Exchange Act 
to prevent large speculators from abusing the market, but the section 
in effect has burdened the exchanges with overpowering commercial 
interests. Congress sought to shield commodity prices from the influ
ence of speculators, but it failed to recognize that commercial traders 
also are speculators who seek to influence prices. The most effective 
wav to combat the power plays of these large dealers is to conform the 
regulatory scheme to the natural market phenomena, to reset the scales 
by eliminating the limits on the countervailing speculative force. 
Removal of speculative limits is not the simple answer to all problems 
of the market. The market is too large, too cumbersome, and too com
plex to be left alone; a strong, effective regulatory scheme is necessary. 
Regulation must be built upon a structure that will foster the competi
tive forces of the market, however. By eliminating the preferential 
treatment of one class of traders, removal of speculative limits will 
tend to equalize the countervailing forces of the market and enhance 
the competitive nature of the pricing system.

Arnold R. Levinson





COMMENTS

THE RIGHT TO RECEIVE AND THE 
COMMERCIAL SPEECH DOCTRINE: 
NEW CONSTITUTIONAL CONSIDERATIONS

Surrounded by an environment of increasing complexity, an individ
ual must struggle to obtain adequate information about matters that 
affect his well-being. Several obstacles can prevent him from receiv
ing information he needs to make meaningful choices. Vital informa
tion can be withheld by the Government for legitimate reasons or 
because of a bureaucratic habit of secrecy,1 by private organizations 
fearful that accurate information in the hands of the public will lead 
to altered consumption or thought patterns, or by laws that defer 
either to once legitimate state interests or to special interest pressures. 
The various provisions of the Freedom of Information Act2 provide 
some relief from governmental secrecy,3 but obtaining needed informa
tion from the commercial sector about products or services can at times 
be difficult indeed.4 Courts have reacted slowly to this problem and 
perhaps feel that either the free market system or the legislative process 
is better able to resolve problems of access to information.5

1. Justice Douglas has written an excellent discussion of secrecy in government. 
See Gravel v. United States, 408 U.S. 606, 633-48 (1972) (Douglas, J., dissenting). 
See also Note, Access to Government Information and the Classification Process—Is 
There a Right to Know?, 17 N.Y.L.F. 814, 821-40 (1971); Note, Access to Official In
formation: A Neglected Constitutional Right, 27 Ind. L.J. 209 (1952).

2. 5 U.S.C. § 552 (1970).
3. But see id. § 552(b) (exceptions to Freedom of Information Act); Note, The 

Freedom of Information Act—The Parameters of the Exemptions, 62 Geo. L.J. 177 
(1973). Those entrusted with responsibility for divulging information under the 
Freedom of Information Act have been less than enthusiastic about their task. See 
Nader, Freedom from Information: The Act and the Agencies, 5 Harv. Civ. Rights- 
Ctv. Lib. L. Rev. 1, 5-13 (1970).

4. See Note, Advertising, Solicitation and the Profession’s Duty to Make Legal 
Counsel Available, 81 Yale L.J. 1181, 1181-91 (1972); Comment, Prescription Drug 
Pricing in California: An Analysis of Statutory Causes and Effects, 49 Calif. L. Rev. 
340, .347 (1961).

5. See Valentine v. Chrestensen, 316 U.S. 52, 54 (1942) (regulation of advertis
ing is a matter for legislative judgment).

6. See, e.g., Cal. Bus. & Prof. Code §§ 651, 653 (West 1974); Mont. Rev. 
Codes Ann. § 94-3611 (1969); Okla. Stat. Ann. tit. 59, § 736.1 (1971).

7. See Virginia Citizens Consumer Council v. State Bd. of Pharmacy, 373 F. 
Supp. 683, 687 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 17, 1975).

State laws forbidding the advertising of retail prescription drug prices 
provide an example of a practice that hinders the flow of information.6 
These bans serve little, if any, state interest,7 and their elimination 

'5]
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would serve the consumer interest.8 9 Yet many states retain these bans 
and thereby force consumers to turn to the courts to obtain relief from 
the provisions.

8. See Senate Select Comm, on Small Business, 90th Cong., 2d Sess., Re
ports and Recommendations of the Task Force on Prescription Drugs 20 
(Comm. Print 1968); Comment, supra note 4, at 347.

A Justice Department study found that the chief benefactors of laws preventing 
advertising of retail prescription drug prices are members of the prescription drug 
industry. See Dep t of Justice, Research Paper and Policy Statement of the United 
States Department of Justice Regarding State Restrictions on the Advertising of Retail 
Prescription Drugs XV (1972).

9. 414 U.S. 156 (1973).
10. Id. at 167. Although in Snyders the Court did not consider a statute banning 

prescription drug advertising, the Court seems to have expressed an unwillingness to 
interfere with the judgment of state legislatures on fourteenth amendment due process 
grounds. Id. But see Pennsylvania State Bd. of Pharmacy v. Pastor, 441 Pa. 186, 
197-99, 272 A.2d 487, 495 (1971) (antidrug advertising statute violates fourteenth 
amendment).

11. 373 F. Supp. 683 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 
17, 1975).

12. Id. at 685. The plaintiffs reserved the right to make a due process argument 
on appeal. Id. & n.5.

13. Id. at 685.
14. Id.; see Patterson Drug Co. v. Kingery, 305 F. Supp. 821, 825 (W.D. Va. 

1969).
15. 373 F. Supp. at 685-87. The Virginia Citizens Consumer Council court also 

distinguished the earlier case on the ground that the Patterson court had upheld the 
statute on an entirely different set of first amendment considerations. Id. at 658-86.

Courts in three states have struck down statutory bans on retail drug advertising 
on grounds other than the right to receive. See Florida Bd. of Pharmacy v. Webb’s 
City, Inc., 219 So. 2d 681, 682 (Fla. 1969) (per curiam) (prohibition without rea

Last term’s Supreme Court decision in North Dakota State Board of 
Pharmacy v. Snyder’s Drug Stores, Inc? apparently foreclosed a due 
process attack on drug price advertising bans,10 but an alternate mode 
of attack recently gained recognition by a three-judge federal court in 
Virginia Citizens Consumer Council, Inc. v. State Board of Pharmacy.11 
Challenging a Virginia statute prohibiting prescription drug price ad
vertising, a consumer group and an elderly consumer of prescription 
drugs claimed that the statute violated their first amendment rights to 
receive information.12 The plaintiffs argued that knowledge of pre
scription drug prices is vital to those individuals who spend large por
tions of their incomes on such items.13 Using an argument that had 
led another federal court to sustain the statute five years earlier, the 
state board of pharmacy responded that it had a right to regulate 
advertising of drug prices under the commercial speech doctrine.14 
After distinguishing the earlier case in part on the ground that the 
plaintiff in that case had not claimed a violation of the right to receive, 
the Virginia Citizens Consumer Council court rejected the commercial 
speech argument and held the statute unconstitutionally violative of 
the right to receive.15 The Supreme Court has granted certiorari to 
review this important step in the development of first amendment law.
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The opinion in Virginia Citizens Consumer Council, though ex
tremely brief, has important ramifications for the future of both the 
right to receive and the commercial speech doctrine. It implies one 
of two things: either the right to receive can be utilized to extend 
constitutional protection to formerly regulable speech, or a violation 
of the right to receive may give the injured party standing to sue and 
result in a suit during which a court can view the full range of in
terests of the speaker and the listener in uninhibited communication. 
An investigation into the rationale behind and the development of the 
right to receive supports the conclusion that the latter is the more 
correct formulation; yet, such a result sub silentio overrules at least in 
part the commercial speech doctrine. A full appreciation of the im
port of this conclusion can be derived only from an analysis of the 
purposes, uses, and development of both doctrines.

The Right To Receive

The right to receive has its origins in the concept of freedom of 
communication that the framers of the Constitution sought to embody 
in the first amendment.16 Freedom to speak would be a hollow right 

sonable relation to public safety, morals, or general welfare); Maryland Bd. of 
Pharmacy v. Sav-A-Lot, Inc., 270 Md. 103, 120, 311 A.2d 242, 252 (1973) (prohibi
tion without reasonable relation to purposes for regulating pharmacists); Pennsylvania 
State Bd. of Pharmacy v. Pastor, 441 Pa. 186, 197-99, 272 A.2d 487, 494-95 (1971) 
(prohibition violative of fourteenth amendment). Since the Supreme Court’s decision 
in North Dakota State Bd. of Pharmacy v. Snyder s, however, the due process rationale 
of the Pastor court appears suspect. See 414 U.S. 156, 167 (1973); note 10 supra 
and accompanying text.

16. The concept perhaps had its origin with James Madison: “A popular Govern
ment, without popular information, or the means of acquiring it, is but a prologue 
to a farce or tragedy; or, perhaps, both. Knowledge will forever govern ignorance; 
and a people who mean to be their own governors must arm themselves with the 
power which knowledge gives.” Letter from James Madison to W.T. Barry, Aug. 4, 
1822, in 3 Letters and Other Writings of James Madison 276 (J.B. Lippincott 
& Co. 1865). As Justice Rehnquist once queried rhetorically, “Can any thinking 
American be opposed to the public’s right to know?” Symposium, Rights in Conflict— 
Reconciling Privacy with the Publics Right to Know, 63 L. Lib. J. 551 (1970); see 
O’Neil, Libraries, Liberties and the First Amendment, 42 U. Cin. L. Rev. 209, 218-19 
(1972); Comment, Freedom to Hear: A Political Justification for the First Amendment, 
46 Wash L. Rev. 311 (1971); cf. Mandel v. Mitchell, 325 F. Supp. 620, 631 
(E.D.N.Y. 1971), rev’d sub nom Kleindienst v. Mandel, 408 U.S. 753 (1972) (pub
lic’s right to know necessary ingredient of the first amendment). Others have taken 
a more cynical view of the value of a right to know. “We say recklessly that [readers] 
have ‘a right to know’; yet it is a right which they are helpless to claim, for they do 
not know that they have the right to know what as yet they do not know.” W. Hock
ing, Freedom of the Press: A Framework of Principle 170-71 (1947).

A corollary to the right to know is that the first amendment protects a public
forum in which ideas, true or false, are aired. From a juxtaposition of beliefs, the 
public is thought to glean the more correct solution to a problem. J.S. Mill, An 
Essay on Liberty (1859); see St. Amant v. Thompson, 390 U.S. 727, 732 (1968) 
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if a concomitant right to hear the speech did not exist.17 Applying 
such reasoning, the Supreme Court has recognized what may be broad
ly termed a right to receive information.18 This right, which vests in 
the potential willing listener or reader,19 may be abridged only when 
the state interest involved would justify similar limitation of other 
first amendment rights.20

(to ensure ascertainment of truth, erroneous as well as truthful ideas are protected). 
See also In re Goodfader, 45 Hawaii 317, 322, 367 P.2d 472, 477 (1961) (purpose 
of first amendment is to protect against misgovernment). Professor Meiklejohn held 
a less optimistic view of the efficacy of the public forum: “I have never been able to 
share the Miltonian faith that in a fair fight between truth and error, truth is sure to 
win. And if one had that faith, it would be hard to reconcile it with the sheer 
stupidity of the policies of this nation—and of other nations—now driving humanity 
to the very edge of final destruction.” Meiklejohn, The First Amendment is an Ab
solute, 1961 Sup. Ct. Rev. 245, 263.

17. See Lamont v. Postmaster Gen., 381 U.S. 301, 308 (1965) (Brennan, J., 
concurring). See generally Branzburg v. Hayes, 408 U.S. 665, 726 & nn.l, 2 (1972) 
(Stewart, J., with Brennan & Marshall, JJ., dissenting); Gravel v. United States, 408 
U.S. 606, 640-41 (1972) (Douglas, J., dissenting); Z. Chafee, Free Speech in the 
United States 31-33 (1941); 2 T. Cooley, Constitutional Limitations 898-902 
(8th ed. 1927); Ervin, Introduction, Media and the First Amendment in a Free So
ciety, 60 Geo. L.J. 871, 871-73 (1972); Meiklejohn, supra note 16, at 255; Note, 
Privacy in the First Amendment, 82 Yale L.J. 1462, 1464-65 (1973).

18. See, e.g., Kliendienst v. Mandel, 408 U.S. 753, 762-63, 770 (1972); Stanley 
v. Georgia, 394 U.S. 557, 564, 568 (1969); Martin v. Struthers, 319 U.S. 141, 143 
(1943). The Court also has recognized a right not to receive information. See 
Rowan v. Post Office Dep’t, 397 U.S. 728, 738-39 (1970) (right not to receive cer
tain types of mail); Breard v. Alexandria, 341 U.S. 622, 641-45 (1951) (right not 
to be solicited in the home); Kovacs v. Cooper, 336 U.S. 77, 87-89 (1949) (right 
not to listen to sound truck); Close v. Lederle, 424 F.2d 988, 990 (1st Cir.), cert, 
denied, 400 U.S. 903 (1970) (right not to view paintings).

19. See A. Meiklejohn, Political Freedom 26 (1965) (first amendment protects 
listener, not speaker).

20. See Kleindienst v. Mandel, 408 U.S. 753, 770 (1972) (interest in barring 
alien’s entrance to country outweighs right to receive information he could supply in 
a lecture series); Brooks v. Auburn Univ., 412 F.2d 1171, 1172-74 (5th Cir. 1969) 
(university president cannot bar speaker where no threat of imminent violence).

21. See Martin v. Struthers, 319 U.S. 141, 143, 149 (1943).
22. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 482-83 (1965); Marsh v. 

Alabama, 326 U.S. 501, 505 (1946); Thomas v. Collins, 323 U.S. 516, 534 (1945).
23. See Procunier v. Martinez, 416 U.S. 396, 409 (1974) (Court expressly does not 

deal with the right to receive).
24. See Kleindienst v. Mandel, 408 U.S. 753, 765, 770 (1972) (court should not 

consider right to receive when it is opposed to federal government’s right to regulate 
admission of aliens into country).

The Supreme Court has done little more than recognize the existence 
of the right, however. The right to receive had its genesis in the 
dictum of one case,21 and most of the subsequent decisions that deal 
with the right similarly treat it in dicta.22 Occasionally, the Court 
has focused on the right, only to distinguish it23 or to ignore it in the 
holding.24 One result of this treatment has been an inconsistent utili
zation of the right to receive, which understandably has led to some 
confusion about its parameters. The extensive Supreme Court dicta 
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on the right to receive also has resulted in an expansion of the right 
in lower courts.25 26 It is fruitless to attempt to deal with the Supreme 
Court cases touching on the right to receive in a theoretically constant 
manner; the Court simply has not so treated the right. Consequently, 
the most fruitful manner of assessing the usefulness of the doctrine is 
to focus on the circumstances in which the right to receive has arisen 
and on the implications of the manner in which the Supreme Court 
has treated the right.

25. See notes 94-118 infra and accompanying text.
26. 319 U.S. 141 (1943). The Court had hinted briefly at the existence of a 

right to receive in Grosjean v. American Press Co., where it stated that the public 
held a right to acquire full information about issues of general interest. 297 U.S. 
233, 243, 247 (1936).

27. 319 U.S. at 148-49; see, e.g., Marsh v. Alabama, 326 U.S. 501, 502, 509 (1946) 
(company town policy forbidding solicitation); Douglas v. Jeannette, 319 U.S. 157, 
159 (1943) (ordinance requiring payment of tax and procurement of license prior 
to solicitation); Martin v. Struthers, 319 U.S. 141, 142, 149 (1943) (ordinance regu
lating distribution of handbills to homes); Murdock v. Pennsylvania, 319 U.S. 105, 
106, 117 (1943) (ordinance requiring payment of tax and procurement of license 
prior to solicitation).

28. 319 U.S. at 142.
29. Id. at 148-49. The Court rejected arguments by the City of Stmthers that 

the ordinance was necessary to protect the daytime sleep of householders employed 
on night shifts, to prevent crime, and to protect householders from annoyance. Id. 
at 144-45.

30. Id. at 143. The Court cited no support for this proposition.
31. Id. at 145-47.
32. See id. at 146-47.

SUPREME COURT DEVELOPMENT OF THE RIGHT TO RECEIVE

The right to receive first surfaced in Martin v. Struthers^ one of a 
series of cases in which Jehovah’s Witnesses successfully challenged 
statutes regulating either street corner or door-to-door solicitation.27 
The appellant in Martin was convicted of violating an ordinance that 
prohibited ringing doorbells or knocking on doors of residences in 
order to distribute handbills.28 Reversing the conviction, the Court 
held that the ordinance abridged the first amendment freedoms of 
press and speech because it punished distribution to willing listeners 
as well as distribution to unwilling listeners.29 The Court noted that 
the appellant’s right to distribute the leaflets was accompanied by 
the willing listeners’ right to receive them.30 This notion apparently 
was founded upon a theory of political speech; free discussion of ideas 
and thoughts depends upon both uninhibited speakers and listeners.31

For two reasons, however, the right to receive was not critical to 
the holding in Martin. First, the Court’s emphasis was on the first 
amendment rights of the distributor of the leaflets.32 The discussion 
of the right to receive served only to exemplify the overbreadth of 
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the ordinance in question by indicating the absurdity of punishing 
an innocuous communication between a willing speaker and listener.33 
Second, since the potential recipient of the leaflets was not a party 
to the suit, the Court would have made an uncharacteristic leap over 
a difficult standing problem if it had decided the issue on right to 
receive grounds.34 In several cases since Martin, the Court similarly 
has treated the right to receive as an additional factor supportive of 
a holding based on other grounds.35

33. Id. at 147.
34. See Lamont v. Postmaster Gen., 381 U.S. 301, 307-08 (1965) (Brennan, 

J., concurring) (difficult standing problem presented when one asserts another’s right 
to receive); cf. Procunier v. Martinez, 416 U.S. 396, 409 (1974) (expressly avoiding 
difficult standing problem noted in Lamoni); Petersen v. Talisman Sugar Corp., 478 
F.2d 73, 80 (5th Cir. 1973) (notation of difficult standing problem stated by Justice 
Brennan in Lamont).

35. Three years after the decision in Martin, the Court noted the right to receive 
when it held unconstitutional a ban on distributing literature in a company town 
without a permit. Marsh v. Alabama, 326 U.S. 501, 509 (1946). The Court in 
Marsh held that first amendment rights extended to the residents of the company 
town even though it was privately owned and stated that the residents had the 
same right to be properly informed that citizens living elsewhere had. Id. The ground 
for the decision was the ordinance’s violation of the distributors’ first amendment 
right of free speech rather than the right to receive, and courts subsequently have 
not relied on the right to receive when presented with similar factual circumstances. 
See Lloyd Corp. v. Tanner, 407 U.S. 551, 567-70 (1972) (exclusion of antiwar leaf
letters from privately owned shopping mall not violative of their first amendment 
rights); Central Hardware Co. v. NLRB, 407 U.S. 539, 547-48 (1972) (exclusion of 
union organizers from premises of privately owned store not violative of first amend
ment rights of organizers); Food Employees Local 590 v. Logan Valley Plaza, 391 
U.S. 308, 325 (1968) (exclusion of union pickets from privately owned shopping 
center violative of their first amendment rights); Diamond v. Bland, 3 Cal. 3d 653, 
658-62, 477 P.2d 733, 735-38, 91 Cal. Rptr. 501, 503-06 (1970), cert, denied, 402 
U.S. 988 (1971) (exclusion of picketers whose message was unrelated to the function 
of a shopping center violative of their first amendment rights).

A year after the Martin decision, the Court had another opportunity to treat in some 
fashion the right to receive information. See Thomas v. Collins, 323 U.S. 516 
(1945). The appeal in Thomas was from a contempt citation issued when the ap
pellant violated a temporary restraining order forbidding him to speak before ne 
obtained an organizer’s card. Id. at 518. The Court, in holding that the statute 
abridged the appellant’s right of freedom of speech, posited that those whom Thomas 
was attempting to organize into a labor union had a right to be informed. Id. at 
534. Thomas, however, added little to the development or the definition of the 
right to receive.

The Court impliedly recognized the right to receive in Public Utilities Commission 
v. Pollak, where, in rejecting the claim that music on public buses violated the 
individual’s right to privacy, the Court noted that on a bus such a right is limited 
by the rights of others. 343 U.S. 451, 464 (1952).

36. 381 U.S. 479 (1965).
37. 394 U.S. 557 (1969).
38. See Doss & Doss, On Morals, Privacy, and the Constitution, 25 U. Miami L. 

Rev. 395, 400-02 (1971).

The Supreme Court manifested an increased interest in the right 
to receive in a flurry of cases beginning with Griswold v. Connecticut36 
and Stanley v. Georgia,37 two cases decided on the basis of a constitu
tional right to privacy.38 In Griswold statutes prohibiting counseling 



1975] Right to Receive 781

in the use of contraceptive devices and prohibiting the actual use of 
such devices were held violative of the right to privacy guaranteed 
in the penumbras of the first, fifth, and ninth amendments.39 In Stanley 
the Court sustained a first amendment challenge to a statute that made 
possession of obscene materials criminal.4" The Court developed the 
specific first amendment right to privacy that it utilized to reverse 
Stanley’s conviction from the right to receive information.41

39. 381 U.S. at 484-85. In seeking to illustrate that specific rights need not be 
enumerated in the Constitution to be guaranteed, Justice Douglas, speaking for the 
Court, noted that the freedom of speech and of the press includes the right to re
ceive that which is spoken or printed. Id. at 482-83. Justice Douglas stated that the 
“[sjtate may not, consistently with the spirit of the First Amendment, contract the 
spectrum of available knowledge.” Id.

40. 394 U.S. at 568.
41. Id. at 564-65. Justices Stewart, Brennan, and White, who concurred in the 

result, would have reversed the conviction as premised upon an illegal search and 
seizure and would not have reached the “newer constitutional frontiers” of the ma
jority. Id. at 569-72 (Stewart, J., with Brennan & White, JJ-, concurring). How
ever, at least one lower court has applied the constitutional holding of Stanley. See 
Airways Theater, Inc. v. Canale, 366 F. Supp. 343, 346 (W.D. Tenn. 1973) (nuisance 
statute that could prohibit private possession of obscene material overbroad).

42. See Katz, Privacy and Pornography: Stanley v. Georgia, 1969 Sup. Ct. Rev. 
203, 213.

43. See notes 30-31 supra and accompanying text.
44. 394 U.S. at 565.
45. See, e.g., Redrup v. New York, 386 U.S. 767, 769 (1967) (per curiam) (cer

tain types of sexually-oriented publications not entitled to first amendment protection); 
Ginzburg v. United States, 383 U.S. 463, 474-76 (1966) (pandering not constitution
ally protected); Roth v. United States, 354 U.S. 476, 485 (1957) (obscenity not con
stitutionally protected).

The treatment of the right to receive in Stanley and Griswold seems 
to vield an inference about the parameters of the right as developed 
in those cases: apparently, the right could support an extension of 
protection to previously unprotected speech.42 A comparison of Stan
ley with Martin buttresses this inference. The right to receive enun
ciated in Martin was an extension of the right of freedom of speech 
and was developed to prevent the inhibition of communication be
tween willing listeners and speakers.43 If the Court had followed this 
logic, it would not have found a right to receive when the state properly 
could prevent the dissemination of the information. Yet, the Supreme 
Court held that a right to receive was a basis for a right to privacy in 
Stanley,44 even though the state could have restrained the dissemina
tion of the obscene material Stanley possessed.45 If the right to receive 
established in Stanley meant anything at all, it should have provided 
distribution of obscene material with some constitutional protection; 
if distribution were not protected, the right to receive as applied in 
Stanley would be worthless. Griswold also suggested that a right to 
receive gives rise to a concomitant right to distribute, for in Griswold 
the Court voided both a statute prohibiting use of contraceptive de
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vices and a statute prohibiting dissemination of information about 
contraceptives.46

46. 381 U.S. at 485-86.
47. See, e.g., Hayse v. Van Hoomissen, 321 F. Supp. 642, 645 (D. Ore. 1970), 

vacated, 403 U.S. 927 (1971); United States v. Articles of “Obscene” Merchandise, 
315 F. Supp. 191, 196-97 (S.D.N.Y.), appeal dismissed, 400 U.S. 935 (1970); United 
States v. Lethe, 312 F. Supp. 421, 424 (E.D. Cal. 1970).

48. 402 U.S. 351 (1971).
49. 354 U.S. 476 (1957).
50. 402 U.S. at 355-56; see 354 U.S. at 485.
51. 402 U.S. at 355-56. The Court has since expounded the view that the dis

tribution of obscenity is not protected. See United States v. Orito, 413 U.S. 139, 
141-43 (1973) (Stanley does not extend to protect interstate transport of obscene 
material); United States v. 12 200-ft. Reels of Film, 413 U.S. 123, 128 (1973) 
(Stanley does not extend to protect importation of obscene material); Paris Adult 
Theatre I v. Slaton, 413 U.S. 49, 65, 69 (1973) (Stanley does not extend to protect
showing of obscene film in theater). Nonetheless, defendants in obscenity distribu
tion cases continue to try, without success, to use Stanley to avoid their convictions. 
See Star v. Preller, 352 F. Supp. 530, 540 (D. Md. 1972), vacated, 413 U.S. 905
(1973); Commonwealth v. Claflin, 298 N.E.2d 888, 890 (Mass. Ct. App. 1973);
Richards v. State, 497 S.W.2d 770, 776 (Tex. Civ. App. 1973).

The extent to which Stanley could be carried became apparent when unsuccessful 
attempts were made to utilize the “right to possess” to void as unconstitutional laws 
prohibiting possession of marijuana. See Kreisher v. State, 319 A.2d 31, 32 (Del. 
1974); Blincoe v. State, 231 Ga. 886, 888-89, 204 S.E.2d 597, 599 (1974); cf. United 
States v. Kiffer, 477 F.2d 349, 352 (2d Cir.), cert, denied, 414 U.S. 831 (1973) 
(Stanley does not extend to protect possession of two tons of marijuana). See also 
United States v. Maiden, 355 F. Supp. 743, 746-47 (D. Conn. 1973) (conviction for 
distribution of marijuana more analogous to Reidel than to Stanley).

52. See United States v. Reidel, 402 U.S. 351, 359-60 (1971) (Harlan, J., concur
ring) (Stanley recognized “a protective zone ensuring the freedom of a man’s inner

Challengers of obscenity distribution statutes were quick to pro
pound this rationale for protecting distribution.47 Possibly fearing the 
consequences of an interpretation of Stanley that indirectly would 
provide constitutional protection to all distribution of obscene mat
erials, the Supreme Court in United States v. Reidel48 rejected what 
it saw as a misinterpretation of Stanley. In Reidel the Court upheld 
a conviction for the distribution of a booklet entitled “The True Facts 
About Imported Pornography.” The Court stated that to extend 
Stanley to protect distribution of pornography by mail would be to 
scuttle Roth v. United States,49 which had held that obscenity was 
not constitutionally protected.50 The Court re-affirmed the right to 
possess obscene material in the home, but stated that the right to 
receive, whatever its scope, certainly did not extend to protect dis
tribution of obscene materials.51 By rejecting the use of the right 
to receive to extend protection to a previously unprotected speaker, 
the Reidel court clearly indicated that the right to receive is merely 
co-extensive with the right to speak. Thus if anything is left of Stanley 
today, it is only the notion that the home carries with it a special aura 
of privacy that cannot summarily be invaded.52
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The confusion resulting from Stanley is in no small part traceable 
to the Court’s propensity to treat the right to receive in dicta and to 
its failure to define clearly the extent and purpose of the right. The 
Court declined an opportunity to define the right four years before it 
decided Stanley, in Lamont v. Postmaster General.58 In Lamont the 
Court dealt with a challenge to a statute that required the addressee 
of material deemed communist political propaganda to request deliv
ery' of the mail before the postmaster could release it.* 53 54 The Court 
held that the statute was unconstitutional as construed and as applied 
because it imposed a limitation on the ’’unfettered exercise of the 
addressee’s First Amendment rights.”55 56 Though urged by Justice 
Brennan’s concurrence to decide the case explicitly on right to re
ceive grounds,50 the Court failed to mention specifically either the 
right or its decision in Martin. This treatment of the issue may 
have resulted in part from other constitutional considerations that 
troubled the majority,57 * 59 60 but whatever the actual basis for the deci
sion, it represents a failure by the Court to utilize an excellent oppor
tunity to explicate the right to receive.

life”); Citizens Conun. Broadcasting v. FCC, — F.2d — (D.C. Cir. Nov. 20, 1974) 
(Civ. No. 73-1652 at 12-15) (right to regulate broadcast obscenity upheld in face of 
right to receive asserted by citizens groups).

53. 381 U.S. 301 (1965).
54. Id. at 302.
55. Id. at 305. No standing problem existed because Lamont was the addressee 

of some literature that the post office had detained. Id. at 304; see id. at 307-08 
(Brennan, J., concurring) (difficult standing problem if distributor were to assert 
addressee’s right to receive). It is unclear whether the distribution of the material 
in Lamont was constitutionally protected.

56. Id. at 308 (Brennan, J., concurring).
57. Professor O’Neil has posited that Justice Douglas, the author of Lamont, may 

have been concerned with the fifth amendment implications of forcing the addressee 
to request communist political propaganda. O’Neil, supra note 16, at 218-19. Pro
fessor O’Neil also suggests that the Court may have viewed mail as the property of 
the addressee once it is delivered to the post office. Id. If either of these considera
tions formed the basis for the Court’s decision in Lamont, the Court’s formulation of 
its decision in first amendment terms is inexplicable.

Another possible basis for the decision was a concern that the Postal Service con
form to the dictates of the first amendment. See United States ex rel. Milwaukee 
Social Democratic Publishing Co. v. Burleson, 255 U.S. 407, 437 (1921) (Holmes, J., 
dissenting) (“The United States may give up the Post Office when it sees fit, but 
while it carries it on the use of the mails is almost as much a part of free speech 
as the right to use our tongues. . . .”); cf. Blount v. Rizzi, 400 U.S. 410, 417, 420-22 
(1971) (statutory and administrative censorship scheme provided insufficient first 
amendment protection).

58 416 U.S. 396 (1974).
59. 417 U.S. 843 (1974).
60. 417 U.S. 817 (1974).

The Supreme Court’s diverse applications of the right to receive 
in three similar 1974 cases, Procunier v. Martinez,58 Saxbe v. Wash
ington Post Co.,59 and Pell v. Procunier,09 further illustrate the lack 
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of precise definition of the concept. In Martinez, decided in April 
1974, the Court confronted the constitutionality of prison rules regulat
ing the censorship of mail.61 Although not necessarily faced with a 
a right to receive issue because the suit was filed by inmates whose 
outgoing as well as incoming mail was being censored, the Court 
chose to deal peripherally with that right.62 In its broad overview 
of the controversy, the Court noted that the first amendment rights 
of the addressee and those of the general public warranted discussion.63 
The Court expressly denied, however, that it was dealing with a right 
to hear or a right to receive,64 and stated that the inquiry should 
focus on the question of whether any official act interfered with com
munication.65 Finding that the censorship was such an interference 
and that no substantial state interest justified the suppression of mail, 
the Court held the regulations unconstitutionally vague and over
broad.66 The Court’s view of the censorship as a restriction on the 
process of communication, rather than on the writing of words, repre
sented a return to the original justification for the right to receive.

61. 416 U.S. at 398. The rules at issue defined as contraband any writings or 
voice recordings expressing “inflammatory political, racial, religious, or other” views 
that are not in the originator’s possession or are used to disturb prison discipline. 
Id. at 399 n.3. The rules also provided for censorship of incoming and outgoing mail 
that was “lewd, obscene, or defamatory . . . or . . . otherwise inappropriate.” Id. 
at 399-400.

62. Id. at 409.
63. Id. at 409-10.
64. Id. at 409.
65. Id.; see Lamont v. Postmaster Gen., 381 U.S. 301, 305 (1965).
66. 416 U.S. at 414-16. The Court also held that the regulations lacked minimal 

due process procedures. Id. at 417-19.
67. 417 U.S. 817 (1974).
68. 417 U.S. 843 (1974).
69. 417 U.S. at 850; 417 U.S. at 827-28, 834. Pell dealt with a California state 

prison rule and Saxbe with a similar federal rule.
70. 408 U.S. 665 (1972).
71. Id. at 684-85, 690-91. Branzburg held that a newsman’s privilege would not 

confer immunity from a contempt citation issued in response to a refusal to answer 
a grand jury’s questions. Id. at 690-91.

72. 417 U.S. at 850; 417 U.S. at 834. See also Newspaper Local 82 v. Parker, 
480 F.2d 1062, 1066-67 (9th Cir. 1973) (no requirement that news media be given 
access to prisoners). But see Nolan v. Fitzpatrick, 451 F.2d 545, 547-48 (1st Cir. 
1971) (prisoner’s right to communicate grievances to press enhanced by public’s right 

In the companion cases of PeU v. Procunier67 68 and Saxbe v. Washing
ton Post,™ decided in June 1974, the Court held that prison rules 
prohibiting face-to-face interviews between inmates and the press 
were not unconstitutional.69 Adopting the theory expressed in Branz- 
burg v. Hayes 70 that newsmen are accorded no special constitutional 
treatment in certain activities,71 the Court held that the state, which 
denied the general public a right of access to interview inmates, could 
similarly deny the press access.72 A dissenting Justice in Saxbe chided 
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the majority for ignoring the ramifications the decision would have 
on the public’s right to receive information and to be informed.73

to know); McMillan v. Carlson, 369 F. Supp. 1182, 1188 (D. Mass. 1973), aff’d, 
493 F.2d 1217 (1st Cir. 1974) (restriction on interviews violates public’s right to receive 
information about prisons).

In Pell inmates also challenged the regulations. The Court, in rejecting their attack 
on the rules, noted that the ban on face-to-face interviews did not eliminate all com
munication with the outside world and that the prisoners had alternate means of 
communication. 417 U.S. at 823-24; see Newspaper Local 82 v. Parker, supra at 
1066-67 (alternate means of communication sufficient substitute for face-to-face inter
views); cf. Azbill v. Fisher, 84 Nev. 414, 418, 442 P.2d 916, 918 (1968) (alternate 
sources of information sufficient substitute for press access to preliminary hearing). 
But see Burnam v. Oswald, 342 F. Supp. 880, 885 (W.D.N.Y. 1972) (alternate means 
of communication not sufficient grounds to suppress face-to-face interviews); cf. Klein- 
dienst v. Mandel, 408 U.S. 753, 765 (1972) (dictum) (alternate means of communica
tion not adequate justification for suppression of face-to-face debate, discussion, and 
questioning).

73. 417 U.S. at 862-63 (Powell, J., with Brennan & Marshall, JJ., dissenting) 
Another dissent filed in both Pell and Saxbe by Justice Douglas focused on the first 
amendment rights of the press and the prisoners. 417 U.S. at 836-42 (Douglas, J., 
with Brennan & Marshall, JJ., dissenting).

74. 416 U.S. at 409; see Lamont v. Postmaster General, 381 U.S. 301, 307-08 
(1965) (Brennan, J., concurring). The extent to which a party to a suit may assert 
a non-party’s right to receive remains unclear.

75. The Court spoke of a “consequential restriction on the first and fourteenth 
amendments rights of those who are not prisoners.” 416 U.S. at 409.

76. Id.; see Lamont v. Postmaster General, 381 U.S. 301, 305 (1965).

The effect of these decisions on the right to receive is uncertain. 
For all its protestations, the Supreme Court seems to have decided 
Martinez on a general right to receive theorv; the Court seems more 
concerned with the public’s right to receive information about prisons 
than with prisoners’ rights to communicate. Further, in Martinez the 
Court willingly glossed over a standing problem similar to the prob
lem that Justice Brennan noted in Lamont would be troublesome.74 
Though no member of the public, nor any addressee other than a 
prisoner, was a party to the suit, the Court did not limit its discus
sion of the addressee’s first amendment rights to the prisoner plain
tiffs.75 76 The Court dealt with the problem by merging the writing 
and reading of letters into the concept of communication, interference 
with which would run afoul of the first amendment. Thus, the Court 
was able to ignore the right to receive and instead to speak in terms 
of governmental intrusion into communication.70

Pell and Saxbe presented the Court with factual circumstances strik
ingly similar to those in Martinez, but the Court did not consider right 
to receive or right to hear implications. Certainly, the strength of 
the state’s interest in Pell and Saxbe was not so dissimilar from that 
in Martinez to warrant different resolutions, and the Court could have 
considered right to receive implications by applying the Martinez 
reasoning: speaking plus hearing yields communication. The answer 
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to the difficult task of reconciling these decisions lies in part in a 
recognition of the Court’s unwillingness to extend significantly first 
amendment rights to inmates.77 The right to receive thus may be seen 
as a tool by which the Court invalidated regulations it found repugnant 
and yet avoided deciding Martinez on grounds of a prisoner’s first 
amendment rights. Pell and Saxbe, then, impliedly stand for the 
propositions that Martinez had satisfied the public’s right to receive 
information about prison life and activities and that the value of any 
further information received through press interviews was outweighed 
by the state’s interest in maintaining prison order.78

77. The Court apparently believes that considerations of prison order mandate 
such an approach. See Pell v. Procunier, 417 U.S. 817, 825-28 (1974).

78. The Supreme Court rejected what it viewed as an expansion of the right to 
receive in San Antonio Independent School District v. Rodríguez. 411 U.S. 1, 35-37 
(1973). In Rodríguez the Court recognized that education could enable an indi
vidual more effectively to utilize his right to receive but declined to apply the right 
to elevate education to the status of a fundamental interest cognizable under the 
fourteenth amendment. Id. But see B. Cardozo, The Paradoxes of Legal Science 
104 (1928) (“There is no freedom without choice, and there is no choice without 
knowledge, —or none that is not illusory. Implicit, therefore, in the very notion of 
liberty is the liberty of the mind to absorb and to beget .... At the root of all liberty 
is liberty to know.”). Rodríguez exemplifies the Court’s willingness to ignore the 
right to receive or to construe it narrowly when it feels that the application of the 
right would yield an unsatisfactory result.

79. 408 U.S. 753 (1972). The Court did treat the right to receive extensively 
in Red Lion Broadcasting Co. v. FCC. 395 U.S. 367 (1969). Red Lion dealt witn 
a challenge to the Federal Communication Commission’s fairness doctrine, which 
requires radio and television to provide fair coverage to both sides of an issue of 
public importance. Id. at 369. Noting that broadcast frequencies are a scarce re
source and that by their nature they restrict access to radio and television, the Court 
stated that the fairness doctrine actually enhances rather than inhibits first amend
ment freedoms. Id. at 376, 386. The Court felt that without a fairness doctrine 
those with the most power or those whose views coincided with a broadcast licensee’s 
views would be given an unfair advantage in the political marketplace. Id. at 392. 
The fairness doctrine, the Court stated, serves to produce an “informed public capable 
of governing its own affairs.” Id. See also National Ass’n of Theatre Owners v. 
FCC, 420 F.2d 194, 207-08 (D.C. Cir. 1969), cert, denied, 397 U.S. 922 (1970) 
(right to receive in context of Red Lion demands diversity of programming).

Although the Court cited the right to receive in Red Lion and advanced much of 
the justification behind the right, it upheld the constitutionality of the fairness doctrine 
on the basis of the right of speakers to express their views. 395 U.S. at 390, 400-01. 
The peculiar nature of the television and radio media must be seen as the basis for 
the decision in Red Lion. As the Court stated, “[t]here is no sanctuary in the First 
Amendment for unlimited private censorship operating in a medium not open to all.” 
395 U.S. at 392. Cf. Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258 
(1974) (fairness doctrine not applicable to newspapers); Associates & Aldrich Co. 
v. Times Mirror Co., 440 F.2d 133, 136 (9th Cir. 1971) (Red Lion not applicable 
to newspapers); Chicago Joint Bd. of Clothing Workers v. Chicago Tribune Co., 307 
F. Supp. 422, 428 (N.D. Ill. 1969) (Red Lion not applicable to newspapers). Though 
the right to receive was undoubtedly an element of the Red Lion decision, the right 
alone was not dispositive.

The only case in which the Supreme Court has squarely considered 
the right to receive is Kleindienst v. Mandel.79 The case arose when 
the Attorney General refused to issue a visa to Mandel, a Belgian 
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Marxist who sought to enter the country to deliver a series of lectures.80 
Those to whom Mandel intended to speak successfully sought declara
tory relief in a district court on the ground that the statutes authoriz
ing the Attorney General’s actions unconstitutionally abridged their 
right to receive information.81 The case presented no standing prob
lem because those who intended to hear Mandel speak joined Mandel 
as plaintiffs, but the Supreme Court reversed on the merits. The Court 
held that the federal government’s right to exclude aliens was so im
portant that any right to receive possessed by those who invited 
Mandel could not even be considered.82

80. 408 U.S. at 757-59; see Immigration and Nationality Act of 1952, §§ 212(a) 
(28)(1), 212( a) (28) (6), 212(d)(3)(A), 8 U.S.C. §§ 1182(a) (28) (1), 1182(a) 
(28)(6)(v), 1182(d)(3)(A) (1970).

81. Mandel v. Mitchell, 325 F. Supp. 620, 631 (E.D.N.Y. 1971), revd sub nom. 
Kleindienst v. Mandel, 408 U.S. 753 (1972).

82. 408 U.S. at 769-70. Justice Marshall would have affirmed on the ground that 
by violating the right to receive held by those who invited Mandel, the Government 
had stifled political discussion. Id. at 776 (Marshall, J., dissenting). In another 
dissenting opinion, Justice Douglas, while also noting a strong claim based on the 
right to receive, focused on what he viewed as too broad discretion vested in the 
Attorney General. Id. at 771-74 (Douglas, J., dissenting).

The Court saw no mootness problem in Mandel, even though Mandel actually had 
delivered the address by transatlantic telephone. The Court felt that there was no 
substitute for face-to-face debate. Id. at 765.

83. The question posed presents a somewhat different question than Stanley. 
Stanley suggested that the right to regulate dissemination could be limited by the 
right to receive; Mandel suggests the reverse. Mandel thus yields a much more con
stricted view of the right.

One factor in Mandel not normally present in right to receive cases was that the 
dissemination of the information itself was not forbidden; rather, it was the entry 
into the country that was regulated. Once Mandel was in the country, the Govern
ment could not have prevented him from addressing an audience, although the right 
to speak would be subject, of course, to the considerations in Chaplinsky v. New 
Hampshire. 315 U.S. 568, 572 (1942) (“fighting” words that would tend to incite 
an immediate breach of the peace are not protected speech).

84. 408 U.S. at 765-67. See Chae Chan Ping v. United States (The Chinese Ex
clusion Case), 130 U.S. 581, 609 (1889) (government’s right to exclude aliens is an 

Although the right to receive did not prevail, the effect of Mandel 
on the right to receive is in one sense positive; the Court recognized 
the right as a factor and juxtaposed the right with the state’s right 
to exclude aliens. Thus, the Court for the first time allowed the 
assertion of the right to receive by a party whose individual right to 
receive had been restricted. The value of the Supreme Court’s 
recognition of the right as an assertable one should not be under
estimated. Mandel did raise a troublesome question about the ex
tent to which the state can regulate dissemination of information 
when a willing listener with a right to receive exists.83 Even that 
question may not prove as problematic as it appears; in Mandel the 
court clearly felt that the decision was necessary to uphold a vital 
state interest, the exclusion of undesirable aliens.84 Thus, the strength 
of the state interest opposing the right to receive constituted a unique 
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factual circumstance that should mitigate any negative impact of 
Mandel on the development of the right to receive. Mandel by no 
means demands blanket affirmance of the state’s right to regulate 
dissemination regardless of any resulting encroachments on the right 
to receive.85

incident of sovereignty and may not be hampered by considerations of private in
terest). The Court in Mandel noted that if the right to receive were dispositive, any
time an alien had a person in this country who wished to hear him, entry could not 
be barred without a hearing to weigh the audience’s interest against that of the 
Government. 408 U.S. at 768-69.

85. See Virginia Citizens Consumer Council v. State Bd. of Pharmacy, 373 F. 
Supp. 683, 687 (E.D. Va. 1974).

86. See Comment, The First Amendment and the Public Right to Information, 35 
U. Pitt. L. Rev. 93, 102 (1973). See generally Time, Inc. v. Hill, 385 U.S. 374, 389 
(1967) (guarantees of free press not for benefit of press so much as for benefit of 
public); Pennekamp v. Florida, 328 U.S. 331, 354-55 (1946) (Frankfurter, J., con
curring) (free press is a means to the end of a free society); Grosjean v. American 
Press Co., 297 U.S. 233, 250 (1936) (press vital source of public information).

87. 376 U.S. 254 (1964).
88. See id. at 283 (reckless or knowing falsity necessary for libel suit to be 

maintained successfully against press by public figure); Garrison v. Louisiana, 379 
U.S. 64, 67 (1964) (Sullivan standard applicable to criminal libel cases). See also 
Time, Inc. v. Hill, 385 U.S. 374, 390 (1967) (Sullivan standard applicable in right 
to privacy suit brought by private individual); Note, The Listeners Right to Hear in 
Broadcasting, 22 Stan. L. Rev. 863, 870-71 (1970).

89. Professor Barron has repeatedly criticized Sullivan as constricting rather than 
expanding the first amendment in that the Court did not take the opportunity to 
create a right of access to the media, thereby limiting public discussion to only those 
issues the press deems important. See Barron, Access—The Only Choice for the 
Media, 48 Texas L. Rev. 766 (1970); Barron, An Emerging First Amendment Right 
to Access to the Media?, 37 Geo. Wash. L. Rev. 487 (1969); Barron, Access to the 
Press—A New First Amendment Right, 80 Harv. L. Rev. 1641, 1657 (1967); Note, 
We Pick ’Em, You Watch ’Em: First Amendment Rights of Television Viewers, 43 S. 
Cal. L. Rev. 826 (1970). The Supreme Court recently rejected Professor Barron’s 
attempts to develop a right of access in Miami Publishing Co. v. Tornillo. 418 U.S. 
241, 258 (1974).

90. See, e.g., Branzburg v. Hayes, 408 U.S. 665, 690-91 (1972) (newsmen have 
same obligations and duties as other citizens before a grand jury); Azbill v. Fisher, 
84 Nev. 414, 418, 422 P.2d 916, 918 (1968) (newsmen have no special right of 
access to preliminary7 hearing); State v. Buchanan, 250 Ore. 244, 251, 436, P.2d 729, 
732, cert, denied, 392 U.S. 905 (1968) (newsmen have no right to withhold evidence 
from a grand jury).

91. See Note, Public and Press Right of Access to Prisoners After Branzburg and 
Mandel, 82 Yale L.J. 1337, 1351 (1973). See also Mack Appeal, 386 Pa. 251, 273, 
126 A.2d 679, 689 (1956), cert, denied, 352 U.S. 1002 (1957) (Musmanno, J., dis
senting) (without right to gather news, “freedom of the press becomes a river without 
water”).

Since, as is generally thought, the first amendment protection of 
the freedom of the press serves the public’s right to receive in a broad 
fashion,86 New York Times v. Sullivan 87 and its progeny, which restrict 
the applicability of libel law to the press,88 protect the public’s interest 
in obtaining information.89 Conversely, restrictions on a newsman’s 
privilege to gather information90 hamper the public’s right to re
ceive.91 By functionally equating the theoretical boundaries of the 
press’s right to gather information with the public’s right to receive 
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it in Branzburg v. Hayes?2 the Supreme Court set no new boundaries 
on the right to receive. In limiting the extent of the press’s right 
to gather information to that possessed by the general public in Saxbe 
and Pell, however, the Court not only constricted the right of the 
press to gather information, but also eliminated whatever oppor
tunity existed to define the right to receive through a comparison with 
the right to gather information.92 93

92. 408 U.S. 665 (1972).
93. See Note, The Rights of the Public and the Press to Gathei Information, 87 

Harv. L. Rev. 1505, 1506-08 (1974). Some commentators have analyzed the Supreme 
Court’s treatment of the right to receive as a passive use; an active use would be the 
employment of the right to acquire information. See Klien, Towards an Extension of 
the First Amendment: A Right of Acquisition, 20 U. Miami L. Rev. 114, 140, 146-47; 
47 Notre Dame Law. 341, 346 (1971).

94. See Pell v. Procunier, 417 U.S. 817, 825-28 (1974) (considerations of prison 
order allow greater restriction of speech than generally allowed); Grayned v. City 
of Rockford, 408 U.S. 104, 117-19 (1972) (different considerations of order prevail 
in school setting).

95. See, e.g., Rhem v. Malcolm, 371 F. Supp. 594, 634-35 (S.D.N.Y. 1974) (limita
tions on and censorship of pretrial detainee’s mail); Johnson v. Anderson, 370 F. Supp. 
1373, 1391 (D. Del. 1974) (access to literature during solitary confinement); Laaman 
v. Hancock, 351 F. Supp. 1265, 1267 (D.N.H. 1972) (right to receive newspapers); 
Collins v. Schoonfield, 344 F. Supp. 257, 281-83 (D. Md. 1972) (access to reading 
material); Sostre v. Otis, 330 F. Supp. 941, 945 (S.D.N.Y. 1971) (screening of litera
ture); Rowland v. Sigler, 327 F. Supp. 821, 824-25, 827 (D. Neb.), aff’d, 452 F.2d 
1005 ( 8th Cir. 1971) (right to receive newspaper); Seale v. Manson, 326 F. Supp. 
1375, 1382 (D. Conn. 1971) (access to reading matter); Payne v. Whitmore, 325 
F. Supp. 1191, 1193 (N.D. Cal. 1971) (access to newspapers and magazines).

In a number of cases, the right to receive was not mentioned but implicitly was 
the basis for a decision concerning the censorship of printed material. See, e.g., 
Brown v. Paxton, 437 F.2d 1228, 1231-32 (4th Cir. 1971) (access to newspapers); 
Long v. Parker, 390 F.2d 816, 822 (3d Cir. 1968) (access to religious literature); 
Fortune Soc’y v. McGinnis, 319 F. Supp. 901, 904-05 (S.D.N.Y. 1970) (access to 
newsletter).

LOWER COURT DECISIONS ON THE RIGHT TO RECEIVE

In spite of the Supreme Court’s reluctance either to utilize the 
right to receive in a definitive fashion or to deal with the right’s 
limits and applicability, lower courts have actively applied the doc
trine. The doctrine is used most frequently in cases arising out of 
a prison setting and in cases arising out of a school or university set
ting. Undoubtedly, right to receive issues arise most frequently in 
these cases because the authorities vested with control over schools 
and prisons historically have been able to restrict speech to a greater 
extent than public officials in other areas may,94 and because the cen
sorship of dissemination in these institutions is done on a small, local
ized basis, which often makes lawsuits bv speakers impractical.

In the prison setting, the right to receive has been applied in a 
growing number of cases resulting from inmate challenges to regula
tions controlling access to publications95 and, prior to Martinez, to 
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regulations limiting the right to uncensored correspondence.96 At
tacks on prison regulations that limit access to publications, originally 
brought on equal protection grounds,97 98 are increasingly couched in 
right to receive terms. A representative case of this genre is Laaman 
v. Hancock.™ In Laaman a prison practice of not delivering printed 
matter thought inflammatory or objectionable was challenged on the 
grounds that inmates could not be denied access to such material.99 
The court held that the right to receive newspapers, magazines, and 
books was unquestionably part of the first amendment and that any 
constriction of the right would be subject to a compelling interest test 
that centered on prison security.100 The court then applied the balanc
ing test to allow the plaintiff access to a book on Marxism but ordered 
a prison committee to hold a hearing about each issue of a periodical 
to determine whether the state’s interest in its suppression was 
adequate.101

96. See Nolan v. Fitzpatrick, 451 F.2d 545, 548 (1st Cir. 1971); Guajardo v. Mc
Adams, 349 F. Supp. 211, 219-20 (S.D. Tex. 1972), vacated and remanded sub nom. 
Sands v. Wainwright, 491 F.2d 417 (5th Cir. 1973), cert, denied, 416 U.S. 992 (1974). 
See generally Note, supra note 90, at 1344-45 (public’s right to know about prison 
affairs); Note, Prisoner Mail Censorship and the First Amendment, 81 Yale L.J. 87, 
100-04 (1971) (mail inspection justified only by governmental interest in security and 
rehabilitation).

97. See Cooper v. Pate, 378 U.S. 546 (1964) (per curiam) (denial of access to 
religious publications may be violative of fourteenth amendment); Jackson v. Godwin, 
400 F.2d 529, 535 (5th Cir. 1968) (denial of access to Negro publications violative 
of fourteenth amendment).

97. See note 95 supra.
98. 351 F. Supp. 1265 (D.N.H. 1972).
99. Id. at 1267.

100. Id. at 1267-68. The court noted that the state could abridge the right to 
receive if it could show a clear and present danger of a breach of prison discipline or 
a substantial interference with the administration of the prison. Id. at 1268. Martinez 
later set the standard for interference with inmate mail as an “important or substantial 
governmental interest unrelated to the suppression of expression.” Procunier v. 
Martinez, 416 U.S. 396, 413 (1974).

101. 351 F. Supp. at 1268-69.
102. See, e.g., Brooks v. Auburn Univ., 412 F.2d 1171, 1172 (5th Cir. 1969); Vail 

v. Bd. of Educ., 354 F. Supp. 592, 600 (D.N.H. 1973); Duke v. Texas, 327 F. 
Supp. 1218, 1234 (E.D. Tex. 1971), rev’d, 477 F.2d 244 (5th Cir. 1973); Molpus v. 
Fortune, 311 F. Supp. 240, 245 (N.D. Miss.), aff’d, 432 F.2d 916 (5th Cir. 1970); 
Stacy v. Williams, 306 F. Supp. 963, 969 (N.D. Miss. 1969); Smith v. University of 
Tennessee, 300 F. Supp. 777, 782-83 (E.D. Tenn. 1969); 41 Miss L.J. 135 (1969) 
(casenote focusing on Brooks).

Courts uniformly have struck down speaker bans on grounds other than a right 
to receive. See Snyder v. Bd. of Trustees, 286 F. Supp. 927, 934 (N.D. Ill. 1968) 
(restriction on speakers unconstitutionally vague); Dickson v. Sitterson, 280 F. Supp. 
486, 498-99 (M.D.N.C. 1968) (statute and regulations banning communist speakers 
unconstitutionally vague).

The right to receive has been implicitly used by courts dealing with school regula
tions that forbid the distribution of printed material. See Peterson v. Bd. of Educ., 

In the academic setting, litigation often stems from the banning of 
speakers from campuses.102 For example, in Brooks v. Auburn Uni- 
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versitij 103 the president of Auburn University sought to bar the ap
pearance on campus of the Reverend William Sloan Coffin. Members 
of the student body and faculty successfully sought a restraining order 
prohibiting the president from blocking Coffin’s appearance.104 In 
affirming the order, the court of appeals cited Martin and Lamont for 
the proposition that the students and faculty had a right to hear 
Coffin.105 The court treated the violation of the right to hear that 
resulted from the prohibition of Coffin’s appearance as a prior re
straint of communication 106 and found that the absence of established 
university rules vested too much discretion in the college president.107

370 F. Supp. 1208, 1212 (D. Neb. 1973) (regulation of distribution on campus of 
counterculture newspaper violative of first and fourteenth amendments); New Times, 
Inc. v. Bd. of Regents, 110 Ariz. 367, 371-72, 519 P.2d 169, 173-74 (1974) (first 
amendment rights that go to the heart of the public’s ability to acquire information 
abridged by university rule restricting distribution of off-campus newspapers).

The Supreme Court has declined to review a decision allowing the limitation of 
the circulation of a controversial book in a school libraiy. See Presidents Council v. 
Community School Bd., 457 F.2d 289, 291 (2d Cir. 1972), cert, denied, 409 U.S. 
998 (1973). Justice Douglas, in dissenting from the denial of certiorari, thought the 
right to hear and receive information issues involved warranted hearing the arguments 
in the case. Id. at 999 (Douglas, J., dissenting).

103. 412 F.2d 1171 (5th Cir. 1969).
104. Id. at 1171.
105. Id. at 1172; see Molpus v. Fortune, 311 F. Supp. 240, 245 (N.D. Miss.) 

tiff'd, 432 F.2d 916 (5th Cir. 1970) (right to hear applicable to state university); cf. 
James v. Nelson, 349 F. Supp. 1061, 1062-63 (N.D. Ill., 1972) (requirement that 
two-thirds of residents in dormitory' consent to political canvassing violates the right 
to receive information).

Clearly such an application of Martin conforms with the notion of political thought 
on which the right to receive was built. Universities and schools have long been 
considered forums for open discussion. See Tinker v. Des Moines Independent Com
munity School Dist., 393 U.S. 503, 508-12 (1969) (rule prohibiting student expres
sion on Vietnam War held violative of first amendment); Keyishian v. Bd. of 
Regents, 385 U.S. 589, 605-06, 609 (1967) (state may not restrict first amendment 
right of teachers as condition of employment); Shelton v. Tucker, 364 U.S. 479, 487 
(1960) (teachers may not be deprived of freedom of association); cf. Meyer v. Nebraska, 
262 U.S. 390, 399-403 (1923) (state statute forbidding teaching of German in schools 
unconstitutional). See generally Alstyne, Student Academic Freedom and the Rule 
Making Powers of Public Universities: Some Constitutional Considerations, 2 L. in 
Trans. Q. 1, 18 (1965).

106. 412 F.2d at 1172-73.
107. Id. at 1173-74; see Kunz v. New' York, 340 U.S. 290, 294 (1951) (ordinance 

cannot give administrative official discretionary power to decide in advance who can 
speak on city streets).

In a peripherally related area, the right to receive has been cited as a factor in 
the constitutional validity of a phone company’s termination of a recorded message 
for failure of the sponsor to identify itself. See Huntlev v. Public Utility Comm’n, 
69 Cal. 2d 67, 71, 442 P.2d 685, 688, 69 Cal. Rptr. 605, 608 (1968)'; Figari v. 
New York Tel. Co., 32 App. Div. 2d 434, 441, 303 N.Y.S.2d 245, 253 (1969).

The application of the right to receive in the foregoing prison and 
school speaker cases perhaps reflects the use of the right envisioned 
by the Supreme Court when it decided Martin. When the speaker 
or disseminator of information to be censored chooses not to sue to 



792 The Georgetown Law Journal [Vol. 63:775

protect his first amendment rights, the injury to the potential audience 
is by no means lessened, for the free flow of information is inter
rupted and the ability to receive and cogitate new ideas is hampered. 
Yet, the application of the right to receive in these cases differs 
radically in one respect from the Supreme Court’s treatment of the 
right as a subsidiary constitutional tool; litigants in lower courts have 
used the right offensively, and successfully, to challenge previously 
unchallenged regulatory powers of the state. The hint presented in 
Mandel that the right is to be balanced just as the Supreme Court 
balances other first amendment rights 108 has been adopted by lower 
courts.

108. Kleindienst v. Mandel, 408 U.S. 753, 769-70 (1972) (right to receive con
sidered opposite a state interest); see Pittsburgh Press Co. v. Pittsburgh Comm’n on 
Human Relations, 413 U.S. 376, 402 (1973) (Stewart, J., with Douglas, J., dissenting) 
(Supreme Court currently views first amendment as a set of values to be balanced 
against other values).

109. See generally Comment, supra note 16.
110. Virginia Citizens Consumer Council v. State Bd. of Pharmacy 373 F. Supp. 

683 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 17, 1975).
111. 83 Wash. 2d 275, 517 P.2d 911, appeal dismissed, 417 U.S. 902 (1974).
112. Id. at 292-300, 517 P.2d at 922-26.
113. Id. at 291 n.2, 517 P.2d at 921 n.2.
114. Id. at 294-302, 517 P.2d at 924-27; see Stein v. Howlett, 52 Ill. 2d 570, 578, 

289 N.E.2d 409, 413 (1972), cert, denied, 412 U.S. 925 (1973) (campaign reporting 
act not violative of right to privacy); cf. Blount v. TD Publishing Co., 77 N.M. 
384, 387, 423 P.2d 421, 423 (1967) (public’s right to receive should be balanced 
against individual’s right to privacy in suit arising out of newspaper story). The 

With the development of the offensive use of the right to receive, 
the true function of the right appears, for an offensive use necessarily 
separates the speaker from the listener and thus solidifies the recogni
tion of independent listener rights. Consequently, as recognition of 
listener rights is increased, and as more and more lawsuits based upon 
the first amendment are brought on right to receive grounds, courts 
may focus on an entirely different set of interests that are impaired 
by the regulation of speech.109 A trend in this direction, currently 
culminating in Virginia Citizens Consumer Council,110 may stimulate 
challenges to traditionally accepted state regulatory practices.

Fritz v. Gorton 111 exemplifies the dangers inherent in the offensive 
use of the right to receive to obtain information from an unwilling dis
seminator.112 In Fritz a group of public office holders unsuccessfully 
challenged the constitutionality of statutes enacted by referendum 
requiring those seeking elective office to disclose campaign expendi
tures, contributions, and personal financial data.113 Rejecting the office 
holders’ claim that the statutes violated their right to privacy, the court 
noted that the public’s right to receive the information required was 
so essential to the self-government process that it outweighed any right 
to privacy interest.114 The court believed that the first amendment 
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protections that shield a communicator also, and more importantly, 
safeguard the public’s right to receive information.115

court in Fritz dealt extensively with the right to receive. 83 Wash. 2d at 294-302, 
517 P.2d at 924-27.

In an interesting application of the right, the court also rejected claims made by 
lobbyists that the reporting statutes violated their first amendment right to petition 
the government. The court noted in upholding the constitutionality of the reporting 
statutes that the lobbyists’ activities were commercial in nature and therefore regulable. 
83 Wash. 2d at 302-06, 517 P.2d at 928-30. But cf. Eastern R.R. Conference v. 
Noerr Motor Freight, 365 U.S. 127, 137-38 (1961) (lobbying efforts of corporations 
constitutionally protected). The Fritz court concluded that the legitimate interests 
of the electorate in knowing the activities of lobbyists formed a rational nexus with 
the disclosure provisions of the statute. 83 Wash. 2d at 302-06, 517 P.2d at 928-30. 
In Fritz the commercial speech doctrine and the right to receive reinforced each other 
and yielded the same result.

115. 83 Wash. 2d at 296, 517 P.2d at 924. This view accords with Meiklejohn’s 
theory of the first amendment. See Meiklejohn, supra note 16.

116. Ironically, the Fritz court never really needed to reach a discussion of the 
right to receive. Because it felt that the plaintiffs had forfeited some privacy by 
running for public office, the court could have rested the discussion on that point 
without delving into what it saw as a countervailing right to receive.

117. Virginia Citizens Consumer Council v. State Bd. of Pharmacy, 373 F. Supp. 
683, 686 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 17, 1975).

118. Id. at 687.
The United States Court of Appeals for the District of Columbia Circuit recently 

has decided another case involving the clash between the right to regulate and the 
right to receive. See Citizens Comm, for Broadcasting v. FCC, — F.2d — (D.C. 
Cir. Nov. 20, 1974) (Civ. No. 73-1652). The court considered the validity of a 
$2,000 forfeiture imposed against and paid by a radio station because it had aired 
a sexually explicit talk show. Citizens groups, not the radio station, challenged the 
forfeiture. Id. at ----- (Civ. No. 73-1652 at 2). Dealing with a challenge to the
standing of the citizens groups to contest the forfeiture, the court upheld the groups’ 
right to represent the public interest; “(the public interest] is underscored by the likeli
hood that the licensee who is directly governed by the order in the forfeiture proceeding 
will, as here, find the burden too great, in terms of its own interest, to warrant its

Fritz demonstrates the danger of expanding the right to receive 
beyond the boundaries implied in Martin.116 Martin was concerned 
with protecting communication between a willing listener and a 
willing speaker or, expanding the doctrine to its limits, between a 
willing listener and an apathetic speaker. The use of the right to 
receive to force an unwilling speaker to divulge information in violation 
of his right to privacy raises specters vaguely reminiscent of McCarthy
ism.

Virginia Citizens Consumer Council represents a more justifiable 
offensive use of the right to receive. The court upheld the challenge 
to the statute forbidding prescription drug price advertising even 
though those whose speech was being regulated did not participate 
in the suit.117 In spite of the Board of Pharmacy’s claim that adver
tising is commercial speech and therefore regulable, the court held 
that the regulation infringed upon the first amendment right to re
ceive.118 Since the right to receive theoretically cannot exist when 
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the state has the right to regulate the dissemination of the information, 
Virginia Citizens Consumer Council appears to be a sub silentio attack 
on the commercial speech doctrine. An understanding of the function 
and the extent of the commercial speech doctrine is necessary to a full 
understanding of the import of the Virginia Citizens Consumer Coun
cil decision.

Commercial Speech Doctrine

The Supreme Court inaugurated the commercial speech doctrine 
over 30 years ago in Valentine v. ChrestensenV9 Chrestensen success
fully sought an injunction against enforcement of a statute forbidding 
distribution of advertising matter in the streets of New York City 120 
after local authorities had ordered him not to distribute an advertise
ment promoting the exhibition of his submarine.121 In reversing the 
grant of the injunction, the Court held that the Constitution afforded 
no protection to commercial activity.122 From a three-page opinion * 13 

undertaking the risk and expense involved in contesting the Commission’s action.” 
Id. at ------ (Civ. No. 73-1652 at 7-8); see Citizens Comm, for Broadcasting v. FCC,
------ F.2d ------ (D.C. Cir. Mar. 13, 1975) (Civ. No. 73-1652 at 2-3) (supplemental 
opinion); Citizens Comm, for Broadcasting v. FCC, ------ F.2d ------ (D.C. Cir. Mar.
13, 1975) (Civ. No. 73-1652 at 9-12) (Bazelon, C.J., arguing to grant rehearing en 
banc). The District of Columbia Circuit’s opinion bolsters the concept, only implicit 
in Virginia Citizens Consumers Council, that whenever freedom of speech is interfered 
with, the public should have standing to challenge that interference as a violation of 
the right to receive. The court also held, however, that the broadcasts were obscene 
and that the forfeiture was justified. Id. at 14-15. This suppression of obscenity in the 
face of an asserted right to receive certainly indicates that little, if anything, is left 
of the notion, implied in Stanley, that the right to receive could extend protection to 
previously regulable speech. See notes 51-52 supra and accompanying text.

119. 316 U.S. 52 (1942).
120. Id. at 53.
121. Id. at 54. One side of the handbill contained the advertisement, the other a 

statement protesting New York City’s refusal to allow the petitioner wharfage privil
eges for his submarine. Id. at 53. The Court believed that the petitioner had affixed 
the statement of protest to the handbill in an attempt to evade the regulation in 
question, and thus essentially ignored the protest statement. Id. at 55.

122. Id. at 54. The Court cited no authority for its proposition but felt that regula
tion of commercial activity should be left to the legislatures, apparently subject only 
to fourteenth amendment due process constraints. The ruling in Valentine has been 
the subject of much criticism. See Lehman v. Shaker Heights, 418 U.S. 298, 314-35 
n.6 (1974) (Brennan, J., with Stewart, Marshall & Powell, JJ., dissenting) (doubt 
about continuing validity of commercial speech distinction announced in Valentine); 
Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 401 
(1973) (Stewart, J., with Douglas, J., dissenting) (should limit Valentine to its facts); 
Dun & Bradstreet, Inc. v. Gorve, 404 U.S. 898, 905 (1971) (Douglas, J., dissenting 
from denial of certiorari) (Valentine ill-conceived); Cammarano v. United States, 358 
U.S. 498, 513-14 (1959) (Douglas, J., concurring) (Valentine ruling was casual, 
almost offhand, and does not survive reflection); Redish, The First Amendment in the 
Marketplace: Commercial Speech and the Values of Free FJxpression, 39 Geo. Wash. 
L. Rev. 429, 443-50 (1971).

Valentine left no concrete test to aid in the determination of whether speech 
was commercial. Gradually, the Supreme Court developed a primary purpose or
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dealing with the distribution of handbills, the notion developed that 
commercial speech is less protected than other forms of speech.* 123

motive test; if the motive behind the speech was primarily commercial, the speech 
was entitled to less protection. Compare Breard v. Alexandria, 341 U.S. 622, 642-44 
(1951) (ordinance barring unrequested door-to-door solicitation for profit constitu
tional) with Martin v. Struthers, 319 U.S. 141, 146-47 (1943) (ordinance barring 
all door-to-door solicitation unconstitutional); see 48 Tul. L. Rev. 426, 428 n.ll 
(1974) (Breard suggested motive test for determining commercial speech). Lower 
courts followed this lead. See Hodges v. Fitle, 332 F. Supp. 504, 509 (D. Neb. 1971) 
(motive determines what is commercial speech); cf. United States v. Cerone, 452 F.2d 
274, 286 (7th Cir. 1971), cert, denied, 405 U.S. 964 (1972) (intent of speaker dis
positive in determination of level of first amendment protection).

123. Prior to Valentine, the regulation of commercial speech was considered a due 
process rather than a freedom of speech issue. See People v. Armstrong, 73 Mich. 288, 
290, 41 N.W. 275, 277-78 (1889). See generally Note, The Commercial Speech Doc
trine: The First Amendment at a Discount, 41 Brooklyn L. Rev. 60, 61-64 (1974).

124. Compare Breard v. Alexandria, 341 U.S. 622, 644-45 (1951) (solicitation 
regulable if commercial) and Valentine v. Chrestensen, 316 U.S. 52, 53-55 (1942) 
(two-sided handbill with advertisement on front not constitutionally protected) with 
Ginzburg v. United States, 383 U.S. 463, 474 (1966) (commercial nature of activity 
no justification for lessened first amendment protection) and Jamison v. Texas, 318 
U.S. 413 (1943) (two-sided handbill with advertisement on back constitutionally 
protected). Ginzburg might be thought to indicate that the Supreme Court doubts 
the continuing vitality of the commercial speech doctrine. In Hodges v. Fitle a court, 
troubled by Ginzburg, substantially ignored it and adhered to the guidelines for 
commercial speech it thought were set by Flew York Times Co. v. Sullivan. 322 F. 
Supp. 504, 508-09 (D. Neb. 1971); see 376 U.S. 254, 266 (1964) (determination of 
commercial speech should depend on content of advertisement). Arguably, however, 
the Supreme Court views the Ginzburg approach as the correct one. See note 143 
infra.

125. 376 U.S. 254 (1964).
126. Id. at 256-59.
127. Id. at 256.
128. Id. at 279-80. In a fashion, Sullivan and its progeny pit libel law and the 

individual’s right to privacy against the public’s right to know. As the scope of the 
press’s exemption from the libel laws expands and contracts, so does the wealth of 
information the public is able to receive. See id.; cf. Curtis Publishing Co. v. Butts, 
388 U.S. 130, 155 (1967) (Sullivan standard applicable to suits by public figures as 
well as to suits by public officials); Garrison v. Louisiana, 379 U.S. 64, 72-75 (1964) 
(Sullivan standard applicable to criminal libel actions). Compare Gertz v. Robert 
Welch, Inc., 418 U.S. 323, 343 (1974) (Sullivan standard not applicable to suits 
brought by private individuals based on press reports of public issues) with Rosen

After Valentine discussion of the commercial speech doctrine peri
odically appeared in Supreme Court decisions and resulted primarily in 
confusion about the extent of the doctrine.124 Not until New York 
Times Co. v. Sullivan 125 did the true purpose and function of the 
doctrine begin to take shape. Sullivan arose because supporters of 
Martin Luther King placed a partially false advertisement decrying 
the treatment of blacks in the South in the New York Times.126 Sul
livan, a Southern public official, sued the Times for libel and was 
awarded judgment.127 The Supreme Court reversed on the ground 
that a public official had to make a showing of reckless or knowing 
falsity to maintain a libel suit against the media.128 Before arriving 
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at the libel issue, however, the Court dealt with Sullivan’s contention 
that the advertisement was purely commercial speech and not entitled 
to first amendment protection. The Court stated that the classification of 
speech as commercial should depend not on whether a newspaper was 
paid to print the particular advertisement, but instead on the content 
of the advertisement.129 As restated in a later Supreme Court case, 
the Sullivan test deemed commercial that speech that does no more 
than propose a commercial transaction.130 The advertisement in Sul
livan, which addressed an issue of public controversy, did not fall 
under the commercial speech rubric.131

bloom v. Metromedia, Inc., 403 U.S. 29, 43-44 (1971) (plurality opinion) (Sullivan 
standard applicable to suits by private citizens based on press reports of public issues). 
Gertz apparently overruled the plurality opinion of Rosenbloom.

129. 376 U.S. at 266.
130. Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 

376, 385 (1973); see 376 U.S. at 266.
Message or image advertisements, those that do not directly propose a transaction 

but that tout certain policies of the advertiser and thereby indirectly promote a 
product, do not neatly fit as either commercial or noncommercial speech under Sullivan 
and Pittsburgh Press. Mobil Oil Corporation publishes many such advertisements, most 
of which discuss the energy crisis and Mobil’s solutions to the crisis. See, e.g., Wash
ington Post, Nov. 3, 1974, § C, at 12. One test proposed for such advertisements is 
that they be regulable only if they are false and if the false or misleading portion 
of the advertisement has an appreciable effect on the market place. See Bird, Gold
man & Lawrence, Corporate Image Advertising: A Discussion of the Factors that 
Distinguish Those Corporate Image Advertising Practices Protected Under the First 
Amendment From Those Subject to Control by the Federal Trade Commission, 51 
J. Urb. L. 405, 418-19 (1974). This test has unappealing constitutional implica
tions when the message advertised is merely a concealed political plea. For example, 
some Mobil advertisements are pleas for continuation of the oil depletion allowance. 
Such advertisements, if broadcast, surely would be subject to the Federal Communica
tion Commission’s fairness doctrine. See Banzhaf v. FCC, 405 F.2d 1082, 1092-93 
(D.C. Cir. 1968), cert, denied, 396 U.S. 842 (1969) (fairness doctrine applicable to 
advertisements discussing issues of public importance).

131. 376 U.S. at 266.
In Bigelow v. Commonwealth the Virginia Supreme Court upheld a conviction for 

encouraging by advertisement the procurement of abortions. 213 Va. 191, 191 S.E.2d 
173 (1972), vacated and remanded, 413 U.S. 909, aff’d on remand, 214 Va. 341, 200 
S.E.2d 680 (1973) (per curiam), prob, juris, noted, ——U.S. ------ , 42 U.S.LAV. 3710
(U.S. July 8, 1974) (No. 73-1309). The court concluded that an advertisement for 
an abortion referral agency placed by Bigelow in a newspaper was purely commer
cial speech and, as such, was not protected by the first amendment. Id. at 195-98, 
191 S.E.2d at 174-77. Contra, Mitchell Family Planning, Inc. v. Royal Oak, 335 F. 
Supp. 738, 741-43 (E.D. Mich. 1972) (prohibition on abortion advertising unconstitu
tional). The Supreme Court vacated the first Virginia Supreme Court decision in 
Bigelow for reconsideration in light of Roe v. Wade, which legalized some abortions. 
413 U.S. 909 (1973). On reconsideration, the Virginia Supreme Court failed to see 
how Roe affected the original disposition and affirmed the decision. 214 Va. at 342, 
200 S.E.2d at 680. Contra, Doe v. Rampton, 366 F. Supp. 189, 193, 197 (D. Utah 
1973) (prohibition on advertising of abortions unconstitutional in light of Roe).

Bigelow, which is again before the Supreme Court, can be dealt with in one of 
several ways. The statute involved provides for punishment of any person who by 
“advertisement ... or in any other manner encouragefs] or promptfs] the procur
ing of an abortion.” Va. Code Ann. § 18.1-63 (1960), as amended, Va. Code Ann.
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While lower court utilization of the right to receive has enhanced 
definition of the right, lower court treatment of the commercial speech 
doctrine has had quite the opposite effect. Valentine does not stand 
for the proposition that any speech related in some manner to the 
operation of a business is entitled to only minimal first amendment 
protection, but too often lower courts have so used the doctrine in a 
mechanical fashion and have given little consideration to the appropri
ateness of the application.132 Good examples of the doctrine’s misuse 
mav be found in a number of cases involving false advertising. False 
advertising is not protected by the first amendment;133 thus, the com
mercial speech doctrine need not be used to justify first amendment 

§ 18.1-63 (Supp. 1972). The Court could find the statute unconstitutionally over
broad because it could result in the punishment of a doctor who gave advice to his 
patient about abortion. If the Supreme Court adheres to its development of the 
doctrine that a statute must be substantially overbroad before it is unconstitutional, 
such a ruling is unlikely. See Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973). 
Another option would be to treat abortion advertisements as similar to the political 
advertisement in Sullivan, since both types of advertisements discuss issues of public 
importance. Still another would be to utilize the right to receive to dispose of the 
case. An amicus curiae brief filed in Bigelow by the lawyers who represented the 
plaintiff in Virginia Citizens Consumer Council urges reversal on just such grounds. 
Brief for Public Citizen, Inc. and Center for Women’s Policy Studies as Amicus 
Curiae at 1. The group also argues that the commercial speech doctrine should not 
apply. Id. at 9-11. Though certainly a right to receive issue is present, for abortion 
information is of critical importance to some individuals, such analysis is unlikely in 
view of the easier means available for disposing of the controversy.

132. No doubt some of the responsibility for this confusion must lie with the 
Supreme Court’s treatment of the commercial speech doctrine. See 48 Tul. L. Rev. 
426, 429-32 (1974).

Confusion in the lower courts exists over the constitutional status of commercial 
speech. One court has granted commercial speech no first amendment protection. 
See Holiday Magic, Inc. v. Warren, 357 F. Supp. 20, 24-26 (E.D. Wis. 1973), vacated 
and remanded, 497 F.2d 687 (7th Cir. 1974). Other courts have felt that commer
cial speech is entitled to a lesser degree of first amendment protection than other 
speech receives. See Fur Information & Fashion Council, Inc. v. E.F. Timme & Son, 
Inc., 364 F. Supp. 16, 22 (S.D.N.Y. 1973); Capital Broadcasting Co. v. Mitchell, 333 
F. Supp. 582, 584-86 (D.D.C. 1971), aff’d, 405 U.S. 1000 (1972). Another court 
has intimated that commercial speech is entitled to full constitutional protection. See 
United States v. Pellegrino, 467 F.2d 41, 45 (9th Cir. 1972).

133. See Donaldson v. Read Magazine, Inc., 333 U.S. 178, 189-92 (1948) (statute 
forbidding use of mail to promote false product claims constitutional); Doherty, 
Clifford, Steers & Shenfiled, Inc. v. FTC, 392 F.2d 921, 925-27 (6th Cir. 1968) (FTC 
may issue cease and desist order reasonably related to advertising if it finds advertis
ing false and misleading); cf. FTC v. Sterling Drug, Inc., 215 F. Supp. 327, 332-33 
(S.D.N.Y.), aff’d, 317 F.2d 669 (2d Cir. 1963) (implication that false advertising 
not protected by Constitution). Courts distinguish false advertising from other 
forms of speech on three grounds. First, where diversity of ideas is thought to be 
essential to the determination of the validity of a concept, advertisements have no 
independent value to the extent that they promise something the product cannot 
supply. Second, while false ideas may be neutralized by countervailing ideas, it is 
much harder to protect against false advertising. Third, though false ideas may lead 
to progress in the realm of ideas, false advertising leads only to misrepresentation or 
other false advertisements in response. See Note, Developments in the Law-Decep
tive Advertising, 80 Harv. L. Rev. 1005, 1029-30 (1967).
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protection. Some courts, however, perhaps attracted by the ease with 
which the doctrine can be applied, have treated false advertising as 
commercial speech.134 The result is an unsatisfactory and uneven ap
plication of the commercial speech doctrine. Similar misuse of the 
doctrine may be found in cases involving advertisements for obscene 135 
or illegal activities,136 credit or business reports,137 and even hooks on 
mailboxes 138 and topless dancing.139 The primary problems created 
by the application of the doctrine in these cases is that the concept of 
commercial speech loses any boundaries it once had while other less 
constitutionally troublesome regulatory justifications are overlooked.

134. See United States Postal Serv. v. Beamish, 466 F.2d 804, 807 (3d Cir. 1972) 
(Valentine cited for proposition that false advertisement not constitutionally protected); 
Carpets by the Carload, Inc. v. Warren, 368 F. Supp. 1075, 1076-78 (E.D. Wis. 1973) 
(false advertisements are commercial speech and not constitutionally protected).

135. See United States v. Miller, 455 F.2d 899, 900-01 (9th Cir. 1972), vacated 
and remanded, 413 U.S. 913, aff’d on remand, 482 F.2d 1379 (1973) (conviction for 
mailing obscene advertisements upheld; product advertising less protected than other 
forms of speech); cf. Associates & Aldrich Co. v. Times Mirror Co., 440 F.2d 133, 136 
(9th Cir. 1971) (court cannot compel newspaper to publish advertisement without 
editorial changes simply because movie advertisement is not obscene; commercial 
speech subject to less protection than other speech). But cf. United States v. Pellegrino, 
467 F.2d 41, 46 (9th Cir. 1972) (commercial speech may be regulated but advertising 
no less deserving of first amendment protection than substance advertised).

136. See Holiday Magic, Inc. v. Warren, 357 F. Supp. 20, 26 (E.D. Wis. 1973), 
vacated and remanded, 497 F.2d 687 (7th Cir. 1974) (pyramiding scheme). The 
regulation of speech connected in some fashion with illegal conduct historically has 
been accepted; otherwise, threats of murder or verbal conspiracies to commit crime 
could not be punished. To claim that such conduct may be punished solely because 
of its commercial taint seems absurd.

137. See Hood v. Dun & Bradstreet, Inc., 486 F.2d 25, 29-30 (5th Cir. 1973), 
cert, denied, 415 U.S. 985 (1974) (Pittsburgh Press authority for proposition that 
credit report is commercial speech and not constitutionally protected); Kansas Elec. 
Supply Co. v. Dun & Bradstreet, Inc., 448 F.2d 647, 649 (10th Cir. 1971), cert, 
denied, 405 U.S. 1026 (1972) (credit report not constitutionally protected).

138. See Rockville Reminder, Inc. v. United States Postal Serv., 480 F.2d 4, 7-8 
& n.8 (2d Cir. 1973) (hooks on mailboxes commercial speech).

139. See Hodges v. Fitle, 332 F. Supp. 504, 509 (D. Neb. 1971) (topless dancing 
commercial speech); Robbins v. Los Angeles, 248 Cal. App. 2d 1, 11, 56 Cal. Rptr. 
853, 860 (Ct. App. 1967) (same). These decisions arose before the test restricting 
commercial speech to that which proposes no more than a commercial transaction 
had evolved. Presumably, this is not what the Hodges and Robbins courts had in 
mind.

140. See Redish, supra note 122, at 449-50; 48 Tul. L. Rev. 426 (1974).
141. See Atlanta Coop News Project v. United States Postal Serv., 350 F. Supp. 234, 

239 (N.D. Ga. 1972) (advertisements for abortion referral services protected by first 
amendment); Mitchell Family Planning, Inc. v. Royal Oak, 335 F. Supp. 738, 739 
(E.D. Mich. 1972) (city ordinance against abortion advertisements unconstitutionally 
broad). Other courts have attempted to distinguish commercial speech from the 
type of speech under consideration. See Associated Students v. Attorney General, 

Dissatisfaction with the commercial speech doctrine is growing.140 
A number of lower courts faced with facts seeming to mandate the 
consideration of the commercial speech doctrine have ignored it 
completely.141 The Supreme Court, which has not decided a case 
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on purely commercial speech grounds since 1951,142 recently hinted 
that the doctrine should be re-examined or severely limited.143 Though 
certainly this dissatisfaction is due in part to the inconsistent manner 
in which the doctrine has been applied, from a theoretical stand
point the doctrine is increasingly indefensible.

368 F. Supp. 11, 24 (1973) (free pamphlet from non-profit group giving information 
on abortion). At times lower courts have attacked the validity of the commercial 
speech doctrine, if only in dicta. See Holiday Magic Inc. v. Warren, 357 F. Supp. 20, 
24-26 (E.D. Wise. 1973) (rationale behind commercial speech doctrine dubious); 
United States v. Lethe, 312 F. Supp. 421, 424 n.7 (E.D. Cal. 1970) (fact that activity 
is commercial no reason for lessened first amendment protection); Collingswood v. 
Ringgold, 66 N.J. 350, 331 A.2d 262, 270 (1975) (distinction between commercial 
and non-commercial speech dubious). Collingswood contains a thorough analysis of 
the use and extent of the commercial speech doctrine.

142. The last such case was Breard v. Alexandria. 341 U.S. 622, 641-45 (1951). 
Even Breard may be considered a right not to receive information case rather than a 
commercial speech case, though a comparison of Breard with Martin v. Struthers, 
which involved a similar statute forbidding all solicitation, certainly would indicate 
that the commercial speech doctrine was applied. Compare id. (statute forbidding 
door-to-door distribution of commercial material bv nonresidents constitutional) with 
Martin v. Struthers, 319 U.S. 141, 146-47 (1943) (statute forbidding door-to-door 
distribution of printed matter unconstitutional).

143. See Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 
376, 388 (1973) (dicta). The controversy in Pittsburgh Press stemmed from the 
classified advertisement of jobs under sex-divided categories. Id. at 389. In a re
sponse to an argument that commercial speech should be given a more protected 
status, the Court stated: “Whatever the merits of this contention may be in other 
contexts, it is unpersuasive in this case. Discrimination in employment is not only 
commercial activity, it is illegal commercial activity under the ordinance.” Id. at 388 
(emphasis in original). The Court also noted that “[a]ny First Amendment interest 
which might be served by advertising an ordinary’ commercial proposal and which 
might arguably outweigh the governmental interests supporting the regulation is al
together absent when the commercial activity’ itself is illegal.” Id. at 389. This could 
be read as inviting a right to receive attack on the commercial speech doctrine.

Attempts to influence legislators to further anticompetitive commercial interests are 
protected from antitrust sanction bv the first amendment. See Eastern R.R. Confer
ence v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38 (1961). The only activities 
excepted from this immunity are attempts to influence legislators that are a sham or a 
cloak for anticompetitive ends. In such a case, liability under the antitrust laws could 
lie. Id. Ironically, the exceptions to the immunity’ granted under Noerr to what could 
lie considered commercial speech appear to be enlarging concurrently with ebb of 
the commercial speech doctrine. See California Motor Transp. Co. v. Trucking Un
limited, 404 U.S. 508, 513-16 (1971) (attempt to influence judicial process not im
mune). In an interesting approach to finding antitrust liability' for an attempt to 
influence administrators, the First Circuit initially applied the sham exception to 
Noerr immunity and then stated that since commercial speech is afforded lessened 
first amendment protection, liability was not precluded by the Constitution. See 
George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 33-34 (1st 
Cir.), cert, denied, 400 U.S. 850 (1970). The decision ignores the fact that the 
Supreme Court did not consider the commercial speech doctrine in either Noerr or 
Trucking Unlimited.

The original justifications for the doctrine are now clearly inap
posite. The Supreme Court originally was thought to have justi
fied the commercial speech doctrine as regulating conduct and not
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speech.144 The argument proceeded in one of two fashions: either 
advertising itself is conduct and not speech, or commercial speech is 
so closely tied to commercial activity, which is clearly regulable, that 
the commercial speech and commercial activity are actually merged. 
That commercial speech is not conduct seems self-evident; words do 
not lose their definition as speech, protected or unprotected, merelv 
because of what they say. Further, the latter analysis relies on the 
questionable premise that commercial speech merits less constitutional 
protection simply because it is the end product of commercial activ
ity.145

144. See T. Emerson, Toward a General Theory of the First Amendment 105 
n.46 (1964); Comment, The First Amendment and Consumer Protection: Commercial 
Advertising as Protected Speech, 50 Ore. L. Rev. 177, 183 (1971). Valentine v. 
Chrestensen, narrowly read, stands only for the proposition that the distribution of 
commercial handbills in city streets may be regulated. See 316 U.S. 52, 54-55 (1941). 
The opinion implies that commercial speech is conduct, though, and a comparison of 
Valentine with earlier decisions that found regulation of distribution of all handbills 
unconstitutional does allow for extrapolation of a commercial speech doctrine. See 
Schneider v. Irvington, 308 U.S. 147, 163 (1939); Lovell v. Griffin, 303 U.S. 444, 451- 
52 (1938); Redish, supra note 122, at 449-50.

145. See Note, supra note 133, at 1028.
146. See Meiklejohn, supra note 16, at 255 (first amendment protects that com

munication by which we govern).
147. 376 U.S. 254, 266 (1964); see note 131 supra and accompanying text.
148. 413 U.S. 376, 385 (1973) (commercial speech is that which does no more 

than propose a commercial transaction).
149. See Kalven, The New York Times Case: A Note on “The Central Meaning of 

the First Amendment,’' 1964 Sup. Ct. Rev. 191, 209 (Sullivan adopts Meiklejohn’s 
interpretation of first amendment’s purpose); cf. Redish, supra note 122, at 434 (dis
cussion of commercial speech doctrine must begin with consideration of Meiklejohn’s 
views ).

150. “We must recognize that there are many forms of communication which, since 
they are not being used as activities of governing, are wholly outside the scope 
of the First Amendment.’’ Meiklejohn, supra note 16, at 258; see A. Meiklejohn, 
supra note 19, at 27, 57. See also Mills v. Alabama, 384 U.S. 214, 218-19 (1966) 
(first amendment designed to protect discussion of governmental affairs).

151. See Meiklejohn, supra note 16, at 263.

The current justification for the commercial speech doctrine lies 
in the assertion that commercial speech is simply not the type of 
speech that the first amendment was designed to protect.146 This 
view, accepted by inference in Sullivan147 and explicated in Pitts
burgh Press Co. v. Pittsburgh Commission on Human Relations,148 
adopts Alexander Meiklejohn’s interpretation of the first amend
ment.149 Meiklejohn viewed the first amendment as designed to 
protect speech that aids the public in self-government—speech of 
public importance or about public issues.150 Meiklejohn believed that 
the first amendment primarily protects political ideas and communi
cation, though protection is afforded other forms of speech, such as 
artistic expression, that build a foundation for intelligent decision
making.151 Advertising, then, as it does no more than propose a 
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commercial transaction, is thought not to be an exchange of ideas 
on public issues and therefore not to be entitled to first amendment 
protection.152

152. See 48 Tul. L. Rev. 426, 430-31 (1974).
153. See Virginia Citizens Consumer Council v. State Bd. of Pharmacy, 373 F. 

Supp. 683, 687 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 17, 1975); 
cf. Redish, supra note 122, at 443-46.

154. See Brown, Advertising and the Public Interest: Legal Protection of Trade 
Symbols, 57 Yale L.J. 1165, 1168 (1948).

155. Professor Redish has stated that the artistic speech exception to Meiklejohn’s 
theory' of the first amendment causes the theory to break down. Redish, supra note 
122, at 437-38. As an alternative, though, Redish has proposed a theory of the first 
amendment similar to that of Nleiklejohn. Redish, like Meiklejohn, views self-govern
ment as the goal of the first amendment but extends it to private as well as public 
self-government. Id. at 444-45. Rational self-fulfillment, Redish states, satisfied by 
intelligent decisionmaking, aids the goal of self-government. Id. at 439, 441-43. 
Whether this theory differs substantively from Meiklejohn’s notion that artistic and 
other speech aids the process of political decisionmaking is questionable.

The Supreme Court appears recently to have rejected Meiklejohn’s rationale for the 
artistic speech exception. See San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 35 
(1973). In Rodriguez the Court did not accept the argument that the right to an 
education was implicitly created by the Constitution; the Court stated that the Su
preme Court had never sought to “guarantee to the citizenry the most effective 
speech . . . .” Id. at 36 (emphasis in original).

156. Indeed, in a period of inflation, economic and political thought and concerns 
may merge.

157. This is especially true where the advertisements are of products such as 
prescription drugs, the cost of which may be crucial to persons on limited incomes. 
See Virginia Citizens Consumer Council v. State Bd. of Pharmacy, 373 F. Supp. 683, 
687 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 (U.S. Mar. 17, 1975) (drug 
price information of critical importance to some consumers). See generally note 8 
supra and accompanying text.

Arguably, the Supreme Court already has recognized that the first amendment 
should not merely protect politically related speech. The Court’s decisions in the 
libel area illustrate this recognition. See Rosenbloom v. Metromedia, Inc., 403 U.S. 
29, 41-43 (1971) (self-governance presupposes far more than knowledge and debate 
about strictly official goveinment activities); Time, Inc. v. Hill, 385 U.S. 374, 388 
(1967) (guarantees of speech and press not limited to political expression or com
ment upon public affairs).

The use of Meiklejohn’s theories to justify the commercial speech 
doctrine suffers under analysis, however. Transactions proposed by 
advertising may affect individuals more intimately and seriously than 
political discussions.153 Often, producers and consumers are so spa
tially and temporally separated that advertising is the only way the 
consumer can obtain information about the quality, price, and benefit 
of a product.154 If artistic speech is protected by the first amend
ment because it builds a foundation for intelligent political decision
making, certainly rational economic discrimination should be pro
tected because it similarly adds to the foundation.155 In addition, 
informed economic choice is as valuable to a democratic capitalist 
society as informed political choice.156 Consequently, the effect of 
advertisements on society as a whole is in many instances as great 
or greater than the impact of political thought.157 The commercial
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speech doctrine becomes a theory without rationale when it is used 
to suppress advertisements of a product of great importance to 
consumers.158

158. In his dissent in Breard v. Alexandria, Justice Black drew a distinction be
tween the first amendment implications of the regulation of the selling of newspapers 
and of the regulation of the selling of pots and pans. 341 U.S. 622, 650 n.” (1951) 
(Black, J., with Douglas, J., dissenting). To incorporate such a distinction into first 
amendment law incorrectly shifts the burden of proof; in traditional first amendment 
law, the Government must show a compelling or substantial interest in restricting com
munication, while under Justice Black’s test, the speaker or listener would have to 
prove the objective worth of a particular communication. Also, whatever standards 
a court could establish to distinguish between worthy and unworthy communications 
would unavoidably reflect the judge’s personal philosophical bias.

159. See notes 16-20 supra and accompanying text.
160. 373 F. Supp. 683, 686-87 (E.D. Va. 1974), cert, granted, 43 U.S.L.W. 3493 

(U.S. Mar. 17, 1975).
161. See note 158 supra.

Unfortunately, consumer interests often are not considered in at
tacks upon the commercial speech doctrine. The utilization of the 
right to receive brings them into focus, however, for as the public 
issue rationale for the commercial speech doctrine decreases in validity 
with the increasing need for knowledge about commercial affairs, 
the need for a right to receive becomes evident. The right to receive 
is based on a notion of political thought functionally identical to 
Meiklejohn’s public issue concept159 since both serve to protect com
munication of meaningful ideas necessary to self-government. Yet 
viewing the commercial speech doctrine in juxtaposition with the right 
to receive demonstrates that application of the commercial speech 
doctrine may tread seriously on previously unrecognized first amend
ment rights. The court in Virginia Citizens Consumer Council recog
nized the need of many persons to obtain information about the cost 
of prescription drugs. It viewed that need as protected by the first 
amendment under the right to receive theory. Most importantly, the 
court believed that the commercial speech doctrine had no applica
bility.160 The decision is thus based on an analysis that could signal 
a change in the application of the commercial speech doctrine by other 
courts.

The result of a conflict between the right to receive and the com
mercial speech doctrine need not always be the same as it was in Vir
ginia Citizens Consumer Council. When a right to receive is estab
lished, the burden should shift to the Government to justify the disrup
tion of communication.161 The strength of the state interest in the 
suppression of the speech would vary with the reasons for suppression; 
where the advertisement is false or misleading, the state interest may 
be strong indeed, but where the advertisement is innocuous, the state 
may have no interest at all. This approach would preserve the com
mercial speech doctrine, but in a reduced form, and confined to what
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ever theoretical justification can be advanced in support of it. The 
right to receive thus becomes not so much a theoretical bulwark in 
its own right, but rather a tool for demonstrating the weakness of 
the commercial speech doctrine. This use, certainly not inconsistent 
with that seen in Martin, allows courts to consider the full impact of 
the suppression of speech. Such a valuable tool should not be ignored 
in the future.

Conclusion

The right to receive information, a doctrine ill-treated by the Su
preme Court, has undergone expansion and definition in the lower 
courts during the last five years. One result of this development is 
the application of the right independently of any speaker challenge 
to a restriction on speech. This use of the right, presently culminating 
in Virginia Citizens Consumer Council, can be a tool for consumers 
to obtain information needed to make intelligent and crucial buying 
decisions. The only obstacle to the application of the right to receive 
in this manner, the notion that commercial speech is freely regulable, 
while formerly considered valid in suits brought by speakers, is un
tenable when a listener is the partv in interest. Proper consideration 
of the entire range of the first amendment’s protection of speech, 
brought about by the application of the right to receive, will un
doubtedly result in an increased flow of information about products 
and services essential to the consumer.

Bill Aitchison





TAXATION OF CONTROLLED FOREIGN 
CORPORATIONS: Whitlock v. Commissioner

In 1962 Congress enacted subpart F of the Internal Revenue Code of 
1954, a highly complex statute providing for the taxation of certain 
earnings of foreign corporations controlled by United States sharehold
ers.1 The shareholders of a controlled foreign corporation (CFC) are 
required to include in their gross income as a dividend their pro rata 
shares of certain of the corporation’s earnings, without regard to 
whether the corporation has made a distribution to its shareholders.2 
This scheme of taxation is inconsistent with the system of taxation ap
plicable to shareholders of United States corporations and to share
holders of most other foreign corporations. A tax is imposed 
on a United States corporation when it generates income and on 
its shareholders only when they receive dividends.3 Although foreign 
corporations are subject to United States tax on income from trade or 
business conducted within the United States4 and on certain other in-

1. Int. Rev. Code of 1954, §§ 951-64. A United States shareholder is a United 
States person owning or deemed to own, under the attribution rules of section 958(b), 
10 percent or more of the total combined voting power of all classes of stock entitled 
to vote of a controlled foreign corporation. Id. § 951(b); see id. §§ 957(d), 958(b) 
(definition of “United States person”; attribution rules).

A foreign corporation is a controlled foreign corporation (CFC) if more than 50 
percent of the total combined voting power of all classes of stock entitled to vote is 
owned or is considered owned by United States shareholders on any day during the 
taxable year of the foreign corporation. Id. § 957(a).

2. Id. § 951(a). The subpart taxes only the portions of the corporation’s income 
that would be more properly allocable to the United States owners of the corporation 
than to the corporation itself. For example, subpart F taxes an insurance company 
having a subsidiary in Puerto Rico on income earned by the Puerto Rican company 
from the insurance of United States risks. See id. §§ 952(a)(1), 953(a). Similarly, 
subpart F prevents a domestic parent corporation from escaping United States tax 
when it conducts sales through foreign subsidiaries to related persons, within the 
meaning of section 954 (d) (3), and thereby shifts income to its controlled foreign 
subsidiaries. See id. §§ 952(a)(2), 954(a)(2), 954(d)(3). Thus, subpart F is 
analogous to section 482 of the Code, which authorizes the Internal Revenue Service 
to reallocate income and deductions among organizations controlled by the same in
terests. See id. § 482.

3. See id. §§ 301-95.
4. Id. § 882; see id. § 864(b) (scope of “trade or business within the United 

States”). Section 882 taxes a foreign corporation engaged in a trade or business in 
the United Sates on income “effectively connected” with the United States business 
at the rates applicable to an American corporation. Id. § 882(a); see id. § 864(c) 
(guidelines for determining whether income is “effectively connected”). Section 864 
provides that foreign source income shall be treated as effectively connected with the 
conduct of a trade or business within the United States if the taxpayer has a fixed 
place of business within the United States to which the income can be attributed and 
the income consists of rents, royalties, dividends, interest, or other income described 
in section 864. See id. §§ 864(c) (4) ( B) (i)-(iii). Section 864 precludes the treat
ment of subpart F income as income effectively connected with a trade or business 
within the United States. Id. jf 864(c)(4)(D)(ii).

805]
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come acquired from United States sources,5 the income derived by 
a foreign corporation from sources outside the United States and re
tained by the corporation generally is not taxable to the corporation 
or to its shareholders. Thus, before the enactment of subpart F, most 
foreign corporations were subject to no United States corporate tax, 
and their United States shareholders were subject to no tax unless the 
corporation distributed dividends.6 A corporation located in a country 
imposing no tax or a small tax on corporate income provided its share
holders with a tax haven.

5. Id. § 881. Section 881 imposes a 30 percent tax on certain United States 
source income that is not effectively connected with the United States business. See 
id. § 881(a).

6. Nevertheless, taxation of undistributed foreign income was not unprecedented 
prior to 1962. The foreign personal holding company (FPHC) provisions of the In
ternal Revenue Code of 1954, enacted in 1937, tax the undistributed personal holding 
company income of a foreign corporation. Id. §§ 551-58.

Enforcement of a tax imposed on foreign source income would be difficult because 
the country in which the corporation is located has no obligation to enforce the revenue 
laws of the taxing country. United States v. Harden, 1963 C.L.R. 366, 370-71 (S. Ct. 
Canada); see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 448 (1964) (White, 
J., dissenting). In Harden the court held that a United States judgment for recovery 
of income tax is unenforceable in Canada because enforcement of such a judgment 
would constitute an extension of the sovereign power of the United States, and a 
domestic court has no power to rule on laws of a foreign country. The relations be
tween sovereigns are matters for international treaties, not for determination by domes
tic courts. 1963 C.L.R. at 370-71. See also H.R. Rep. No. 1546, 75th Cong., 1st 
Sess. 13-14 (1937) (lack of jurisdiction over foreign corporations and increasing loss 
of revenue justifies taxing shareholders directly on retained income of FPHC’s).

7. See President’s Tax Message, H.R. Doc. No. 140, 87th Cong., 1st Sess. 6, 
26-27, 51-52 (1961); H.R. Rep. No. 1447, 87th Cong., 2d Sess. 58-60 (1962); S. Rep. 
No. 1881, 87th Cong., 2d Sess. 78-81 (1962).

8. Int. Rev. Code of 1954, § 952(a)(1).
9. Id. §§ 952(a)(2), 954(a)(1). Both the subpart F provisions treating FPHC 

income as subpart F income and the FPHC provisions themselves are designed to pre
clude the use of “incorporated pocketbooks” to avoid tax. If Congress had not enacted 
these provisions, a foreign corporation could hold certain income producing property 
for its United States shareholders, withhold dividends, and thereby prevent the share
holders’ realization of taxable income on that property. See Horwich, The Constitu
tionality of Suhpart F of the Internal Revenue Code, 19 U. Miami L. Rev. 400, 408 
(1965).

10. Int. Rev. Code of 1954, §§ 952(a)(2), 954(a)(2).
11. Id. §§ 952(a)(2), 954(a)(3).
12. Id. § 951(a)( 1)(A)(ii). Certain income related to qualified investments in 

less developed countries may be excluded from foreign base company income, although 
the exclusion may not exceed the amount by which the CFC increases its qualified in

Subpart F represents an attempt to tax certain types of income that 
are particularly susceptible to tax haven abuses.7 Subpart F taxes a 
CFC shareholder’s pro rata share of income derived from the insurance 
of United States risks,8 of foreign personal holding company income,9 
and of foreign base company sales10 and service11 income. The CFC’s 
shareholders also are taxed if the CFC withdraws previously excluded 
subpart F income from investment in less developed countries12 or 
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increases the amount of earnings invested in United States property.13

vestments in less developed countries during the taxable year. See id. §§ 954(b)(1), 
954(f). Congress provided this exclusion to encourage investment that would stimu
late economic development of less developed countries. See President’s Tax Mes
sage, supra note 7, at 7. When qualified investments are withdrawn from less devel
oped countries, they are taxable under section 951(a)(l)(A)(ii). Int. Rev. Code of 
1954, § 951(a) (1) (A) (ii).

13. Int. Rev. Code of 1954, § 951(a)(1)(B). Increases in earnings invested in 
the United States are taxed to the shareholders as constructive dividends; the repatria
tion of earnings to the United States is treated as substantially the equivalent of the 
payment of a dividend to the shareholders. See S. Rep. No. 1881, supra note 7, at 88.

Those challenging as violative of the sixteenth amendment subpart F’s taxation of 
undistributed increases in net worth of a CFC and relying on the Supreme Court’s 
Eisner v. Macomber distinction between “increments to capital” and income probably 
will not succeed. 252 U.S. 189 (1920) (stock dividend as nontaxable event); see 
Garlock v. Commissioner, 489 F.2d 197 (1973), aff’g 58 T.C. 423 (1972), cert, denied, 
417 U.S. 911 (1974) (upholding constitutionality of subpart F); Eder v. Commis
sioner, 138 F.2d 27 (2d Cir. 1943) (upholding tax on undistributed FPHC income); 
Rodney v. Hoey, 53 F. Supp. 604 (S.D.N.Y. 1944) (upholding taxation of undistri
buted FPHC income as constitutional). See also Horwich, supra note 9; Jenks, 
Controlled Foreign Corporations’ Investment in United States Property; A New Dividend 
Concept, 21 Tax L. Rev. 323 (1965). Because subpart F was enacted to eliminate 
certain tax abuses, it may constitute an exception to the Eisner limitations. Horwich, 
supra at 409, 412. But see Dowdle, Can Domestic Shareholders Be Taxed on Foreign 
Corporate Earnings Prior to Distribution?, 40 Taxes 436 (1962).

14. See S. Rep. No. 1881, supra note 7, at 92. As the Senate report demonstrates, 
Congress foresaw that subpart F might result in the taxation of foreign corporations’ 
income at rates higher than those imposed on the income of American corporations. 
The report also revealed Congress’s awareness that taxation might constitute a burden 
where the shareholders had received no corporate distribution that they could use to 
pay the tax imposed. See id.

15. See H.R. Rep. No. 1447, supra note 7, at 57, 58, 62, 64. Congress understood 
the importance of United States controlled foreign corporations to the maintenance of 
our foreign trade balance. See id.

16. Int. Rev. Code of 1954, § 962. Congress established the corporate tax rate 
option to mitigate the hardship created bv the taxation of United States individuals in 
high tax brackets on corporate earnings the individuals have not received. See S. Rep. 
No. 1881, supra note 7, at 92.

17. Int. Rev. Code of 1954, § 963. This provision reflects a congressional deci
sion to forego tax on United States shareholders where the sum of the CFC’s foreign and 
United States taxes does not fall substantially below the tax that would be due if the 
CFC were taxed at the United States corporate tax rate. See S. Rep. No. 1881, supra 
note 7, at 88-89.

Because Congress realized that the taxation of undistributed amounts 
might work a hardship on some American taxpayers14 and feared that 
subpart F taxation might decrease the ability of American controlled 
foreign corporations to compete in foreign markets,15 it included a num
ber of relief provisions in subpart F. For example, these provisions 
allow an individual shareholder to elect to apply United States corpo
rate tax rates to the amounts taxable under section 951(a) of subpart 
F,16 exempt the shareholders from subpart F taxation if the CFC makes 
a minimum distribution to its United States corporate shareholders,17 
and delineate special exemptions for corporations involved in exporting
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property manufactured, produced, grown, or extracted in the United 
States.18 Subpart F also provides an exclusion from foreign base com
pany income if the corporation can establish to the satisfaction of the 
Secretary of the Treasury or his delegate that the CFC was not availed 
of to reduce taxes substantially.19

18. Int. Rev. Code of 1954, § 970. Section 970 was designed to benefit export 
trade corporations and to encourage the export of United States goods. See S. Rep. 
No. 1881, supra note 7, at 91.

19. Int. Rev. Code of 1954, § 954(b)(4).
20. 59 T.C. 490 (1972), rev’d, 494 F.2d 1297 (10th Cir.), cert, denied, 95 S. Ct. 

69 (1974).
21. Int. Rev. Code of 1954, § 951(d). Section 951(d) provides:

A United States shareholder who, for his taxable year, is subject to tax 
under section 551(b) (relating to foreign personal holding company in
come included in gross income of United States shareholders) on income 
of a controlled foreign corporation shall not be required to include in 
gross income, for such taxable year, any amount under subsection (a) 
with respect to such company.

22. See id. § 551(b).
23. 59 T.C. at 491, 495. A foreign corporation is a FPHC if 50 per cent of the 

value of its stock is owned directly or through attribution by five or fewer individuals 
who are either United States citizens or residents. Int. Rev. Code of 1954, § 552(a) 
(2). In addition, to be initially classified as a FPHC, the corporation must derive 
at least 60 percent of its income from FPHC sources, generally of a passive or personal 
service nature, as defined in section 553. Id. §§ 552(a)(1), 553. In succeeding years, 
the FPHC must derive at least 50 percent of its income from such sources. Id. § 
552(a)(1).

24. See 59 T.C. at 495-96; Int. Rev. Code of 1954, §§ 956(a)(2), 951(a)(1)(B).
25. See 59 T.C. at 497.

Whitlock v. Commissioner

The existence of these liberal relief provisions and of opportunities 
to avoid subpart F altogether has resulted in a lack of litigation in the 
area. Recently, however, in Estate of Leonard E. Whitlock v. Com
missioner20 the Tax Court and the United States Court of Appeals for 
the Tenth Circuit considered section 951(d),21 a relief provision de
signed to coordinate subpart F taxation with the taxation of foreign 
personal holding company (FPHC) income, another type of foreign 
corporation income that is taxed to United States shareholders.22

From 1964 through 1967, two United States citizens, Leonard and 
Georgia Whitlock, were the sole shareholders of Whitlock Oil Services, 
Inc., a Panamanian corporation that was both a CFC and a FPHC.23 
In 1964, 1965, and 1967 the corporation made sizeable increases in its 
earnings invested in United States property, taxable events under sub
part F.24 Whitlock Oil Services also had FPHC income from 1964 to 
1967 that was taxable to its shareholders, under either subpart F or the 
FPHC provisions, even though undistributed.25 The earnings and 



1975] Controlled Foreign Corporations 809

profits of the corporation were at all times sufficient to permit dividend 
treatment of both the repatriated earnings and the FPHC income.26

26. See id. at 492-93; Int. Rev. Code of 1954, § 952(c). The taxpayers argued 
that the taxable amount of the increases in investment in United States property could 
not exceed the corporation’s earnings accumulated after December 31, 1962, the ef
fective date of subpart F. In essence, the taxpayers contended that subpart F should 
not be given retroactive effect to tax earnings accumulated prior to its effective date. 
See 59 T.C. at 505. The Tax Court did not reach the issue because it found the 
repatriated earnings nontaxable. See id. at 504-05.

27. See 59 T.C. at 497; Int. Rev. Code of 1954, §§ 951(a)(1)(B), 951(d).
28. See 59 T.C. at 496-97.
29. Treas. Reg. § 1.951-3 (1965). The regulation provides in pertinent part:

A United States shareholder . . . who is required to include in his gross 
income for his taxable year his share of the undistributed foreign personal 
holding company income for the taxable year of a foreign personal holding 
company . . . shall not be required to include in his gross income for his 
taxable year under section 951(a) . . . any amount attributable to the 
earnings and profits of such corporation for that taxable year of such 
corporation ....

30. 59 T.C. at 498, 504-05.
31. Id. at 498-99.

The shareholders of Whitlock Oil Services included in their gross 
income their pro rata shares of the undistributed FPHC income but 
claimed that section 951(d), which permits a CFC shareholder subject 
to tax under section 551(b) on FPHC income to exclude from gross 
income the income otherwise includable under section 951(a), pre
cluded the Government from taxing them under subpart F on the in
crease in earnings invested in United States property.27 The Whitlocks 
further contended that the Government could not tax them under both 
the FPHC and subpart F provisions on the undistributed corporate 
earnings.28 Relying on Treasury Regulation section 1.951-329 and par
ticularly on example five of the regulation, which indicates that section 
951 (d) prohibits taxation only of current year earnings and profits, the 
Commissioner contended that section 951(d) does not preclude taxa
tion upon repatriation of earnings and profits retained from prior years, 
and assessed deficiencies for each prior year in the amount of the cor
poration’s increase in earnings invested in United States property.30

The Tax Court found that section 951(d) was clear on its face and 
held that the taxpayers were entitled to exclude from their gross income 
any amount otherwise taxable under subpart F.31 Asserting the primacy 
of the Internal Revenue Code over Treasury regulations, the court in
validated Treasury Regulation section 1.951-3 to the extent that it 
indicated a result contrary to that expressed in the Code. The Tax 
Court was unable to discover anything in the legislative history that 
would allow the regulation to transform section 951(d)’s exclusion of 
“any amount under subsection (a)” into an exclusion of any amount
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under subsection (a) except amounts included in income under sub
section (a)(1)(B).32

32. Id. at 499. Three dissenting judges argued that regulations promulgated 
with the enactment o£ a statute should not be lightly invalidated. See id. at 511-15 
(Simpson, J., with Raum & Dawson, JJ., dissenting).

33. See Estate of Whitlock v. Commissioner, 494 F.2d 1297, 1299-1300 (10th Cir.), 
cert, denied, 95 S. Ct. 69 (1974).

34. A distinction should be made between the different senses in which the term 
“double taxation” is used. The Tenth Circuit used double taxation to mean the taxa
tion of the same income twice, that is, under both the FPHC provisions and subpart 
F. See id. at 1299. The Tax Court regarded the double taxation problem more 
broadly as the designation of a corporation as both a FPHC and a CFC and the taxa
tion of the same corporation under both areas of the Internal Revenue Code. 59 T.C. 
at 497, 501-02.

35. 494 F.2d at 1299.
36. See id. at 1299, 1300.
37. Id. at 1300-01; see M. E. Blatt Co. v. United States, 305 U.S. 267, 279 (1938) 

(treasury regulation cannot categorize improvements made to property by lessee as 
income of lessor in absence of statutory authorization); Koshland v. Helvering, 298 
U.S. 441, 446-47 (1936) (where statute is unambiguous, regulations cannot be at 
variance); J. Weidenhoff, Inc., 32 T.C. 1222, 1241-42 (1959) (even in case of broad 
statutory delegation, Commissioner is restricted in application of regulations); Surrey, 
The Scope and Effect of Treasury Regulations Under Income, Estate, and Gift Taxes, 
88 U. Pa. L. Rev. 556, 559-60 (1940).

Looking to the broad purposes of subpart F and the purposes of 
section 951(d), the Tenth Circuit reversed the Tax Court. The Tenth 
Circuit found that the “any amount under subsection (a)” clause in 
section 951 (d), if read literally, provided a broad exclusion from taxa
tion under subpart F that was inconsistent with the general purpose 
of the subpart to eliminate tax havens.33 The court further reasoned 
that because section 951(d) was intended to prevent double taxation 
under subpart F, the section must exclude only income includable in 
a shareholder’s gross income under both subpart F and the FPHC provi
sions.34 The court concluded that when a corporation is taxed under 
the FPHC provisions, section 951(d) provides an exclusion from sub
part F gross income only of the income that would have been included 
as subpart F foreign personal holding company income under section 
951 (a) (1) (A) (i) .35 36 Employing rather strained reasoning, the court 
found that section 951(d) could be interpreted to exclude only income 
of the CFC and not the repatriation of earnings.™ The Tenth Circuit 
relied on this perceived ambiguity of section 951(d) as a justification 
for the Treasury Department’s promulgation of the clarifying regula
tion.37

The ambiguity the Tenth Circuit found in section 951(d) simply 
does not exist. Section 951(d) consists of a definitional clause and an 
exclusion clause. The definitional clause merely limits the application 
of section 951(d) to a shareholder of a controlled foreign corporation 
who also is subject to tax under the foreign personal holding company 
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provision of section 551(b).38 The exclusion clause permits such a 
shareholder to exclude from gross income any amount includable under 
subsection (a); it does not distinguish between income and earnings.39 
The reference to income in section 951(d) appears in the definitional 
clause, not in the clause specifying the subpart F tax treatment of share
holders covered by section 951(d). Thus, the Tenth Circuit’s attempt 
to draw a distinction between the income and earnings of a CFC is 
inappropriate to an analysis of section 951(d).

38. See 494 F.2d at 1298-99.
39. Int. Rev. Code of 1954, §§ 551(b), 951(d).
40. See 494 F.2d at 1298-99.
41. See id. at 1299-1300.
42. See Int. Rev. Code of 1954, § 959.
43. Id. § 959(a)(1).
44. Id. § 551(b).
45. Id. § 551(e). Distributions by a corporation may be treated as dividends only 

to the extent of the corporation’s earnings and profits. Id. § 316(a). The corporation 
reduces its earnings and profits when such a distribution is made to its shareholders. 
Id. § 312(a).

The propositions underlying the Tenth Circuit’s opinion were that 
the function of section 951(d) is to prevent the double taxation of the 
same earnings under both the CFC and FPHC provisions40 and that 
only the FPHC component of subpart F income was vulnerable to 
double taxation.41 If its purpose were the prevention of double taxa
tion, however, section 951(d) would be superfluous because section 
959 resolves the double taxation difficulties.42 Section 959 provides for 
the tax free distribution to shareholders of amounts that are taxed under 
subpart F; a shareholder who includes in his income the FPHC com
ponent of subpart F income is not required also to include amounts that 
actually are distributed to shareholders in that year.43 If the sums 
taxable under section 551 are considered corporate distributions, section 
959 precludes their taxation to the extent that they have been included 
in income under subpart F. Thus, if section 959 prevents the taxation 
of FPHC income under both the FPHC and CFC provisions, the Tenth 
Circuit’s interpretation of section 951(d) renders the provisions re
dundant.

It is uncertain that a court would consider amounts includable in 
gross income under section 551 to be actual distributions, nontaxable 
by virtue of section 959. However, under section 551(b) the share
holders of a FPHC are required to include in their gross income as a 
dividend their shares of the corporation’s FPHC income for that year.44 
The amounts thus included in the shareholders’ incomes as constructive 
dividends also reduce the earnings and profits of the FPHC as if the 
corporation had made a dividend distribution.45 Further, the share
holders’ bases in their stock are adjusted as though the shareholders 
had received the dividend and returned it to the corporation as a capital
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contribution.46 Since the Code consistently treats these amounts as 
dividends, they should be treated as distributions within the meaning 
of section 959 even though the shareholders do not actually receive 
them.47 The dividend treatment imposed on taxpayers should be bind
ing on the Commissioner and the constructive dividends tax exempt 
under section 959.

46. Id. § 551(f). Section 551(f) provides for treatment consistent with the treat
ment of contributions of capital to a domestic corporation. See id. § 1016(a)(1). 
Section 1016 requires that proper adjustment be made to a shareholder’s basis for 
expenditures properly chargeable to the corporation’s capital account. Id.

47. The rationale of the constructive dividend theory that underlies both the FPHC 
and subpart F provisions is that American shareholders should not be able to avoid 
taxes by using their voting control to prevent the foreign corporation from distribut
ing dividends. See J. Mertens, The Law of Federal Income Taxation § 10.09 
(1969 rev. ed.). In constructive dividend cases, the Commissioner asserts that al
though the taxpayer has not actually received a distribution from the corporation, the 
economic realities of the situation require the inclusion of the corporate income in the 
taxpayer’s gross income. See Gregory v. Helvering, 293 U.S. 465 (1935) (substance 
of transaction will prevail over form when tax avoidance is involved); Rev. Rul. 60- 
331, 1960-2 Cum. Bull. 189 (constructive receipt of dividend when controlling share
holders transfer stock prior to actual dividend distribution in attempt to avoid personal 
holding company tax liability).

48. See 494 F.2d at 1299-1300.
49. See note 7 supra and accompanying text.
50. Some sections of the Internal Revenue Code necessitate the exercise of broad 

discretion on the part of the Secretary or his delegate. See, e.g., Lykes v. United 
States, 343 U.S. 118, 126-27 (1952) (ordinary and necessary business expenses); 
Commissioner v. South Texas Co., 333 U.S. 496, 501 (1948) (accounting methods); 
Fawcus Machine Co. v. United States, 282 U.S. 375, 378 (1931) (excess profits tax); 
New Creek Co. v. Lederer, 295 F. 433, 436 (3d Cir. 1924) (depletion allowances). 
The Internal Revenue Code sometimes expressly delegates authority to the Secretary of 
the Treasury. See Int. Rev. Code of 1954, §§ 167(m), 367(a), 482. Subpart F, 
however, was enacted in such specific terms that Congress could not have anticipated 
that regulations would have to fill the interstices of the subpart. One commentator 
has drawn an important distinction between legislative and interpretive regulations. 
See Griswold, A Summary of the Regulations Problem, 54 Harv. L. Rev. 398, 400-04 
(1940). When the statutory language is general, legislative regulations may add 
substantively to the Internal Revenue Code. When the statutory language is precise, 
the Secretary may promulgate only interpretive regulations. See id. See also Alvord, 
Treasury Regulations and the Wilshire Oil Case, 40 Colum. L. Rev. 252 (1940); 
Surrey, supra note 37.

51. Section 951(d) is entitled “Coordination With Foreign Personal Holding Com
pany Provisions.” Concededlv, the title of a section is not determinative of the mean
ing of the statute. See Brotherhood of R.R. Trainmen v. Baltimore & O.R.R., 331 
U.S. 519, 528-29 (1947); Prudential Ins. Co. of America v. United States, 319 F.2d 
161, 166 (Ct. Cl. 1963); Int. Rev. Code of 1954, § 7806(b); J. Mertens, supra note 
47, § 3.19. However, the title does have some probative value. See Renstrom v. 
United States, 220 F. Supp. 688, 692 (D. Neb. 1963).

The Tenth Circuit’s decision also was premised on its perception that 
the elimination of tax havens was the overall purpose of subpart F.48 
Although the elimination of tax havens was Congress’s broad objec
tive,49 Congress limited the provisions in several ways.50 Section 
951(d) constitutes one important limitation. Under section 951(d), 
enacted to coordinate the FPHC provisions and subpart F,51 taxation 
under the FPHC provisions preempts subpart F taxation for any tax
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able year in which a corporation is both a CFC and a FPHC.52 The 
legislative history of the enactment of subpart F confirms that this pre
emption was intentional.53

52. The Tenth Circuit, however, assumed that “coordination” meant the prevention 
of double taxation. See 494 F.2d at 1298, 1300. This assumption is questionable, 
especially because the statutory language is not the language normally used to prevent 
double taxation but rather implies that one set of provisions preempts the other. See 
Int. Rev. Code of 1954, § 951.

53. Although the formal Senate report did not mention section 951(d), the 
Senate added the section when it added a number of other provisions that limit the 
scope of taxation of foreign corporations’ foreign source income. See S. Rep. No. 
1881, supra note 7, at 88-93; notes 16-18 supra and accompanying text. As the Tax 
Court pointed out, the Senate amended section 951(c), relating to the tax on foreign 
investment companies under section 1247 and the overlap of that section with subpart 
F, so that it provided an exclusion from taxation under section 951(a). See 59 T.C. 
at 502-03; Int. Rev. Code of 1954, §§ 951(a), (c). It should be noted that sec
tions 951(c) and 951(d) use identical language in prescribing the method of coordi
nation of subpart F with the taxation of foreign investment companies and FPHC’s. In 
the “Technical Explanation of the Bill,” appended to the Senate report, the Senate 
specifically expanded the House version of section 951(c) to provide an exclusion 
from “amounts under subsection (a)” rather than merely from subpart F income. 
The Senate specifically noted the distinction between subpart F income and amounts 
under subsection (a). S. Rep. No. 1881, supra at 240. This would seem to indicate 
that the Senate also understood this distinction with respect to section 951(d).

54. See President’s Tax Message, supra note 7, at 6-7. The President cited 
changing conditions at home and abroad, especially changes in the balance of pay
ments, and the desire to achieve greater equity in taxation as bases for his advocacy 
of the taxation of shareholders of a CFC. The President also recognized that artificial 
intercompany pricing policies maximized the profits realized and accumulated in 
the tax haven countries. President Kennedy stated that upon completion of the 
reconstruction programs in Europe and Japan, the foreign policy reasons for providing 
tax incentives for foreign investment in these countries no longer were persuasive. 
See id.

55. H.R. Rep. No. 1447, supra note 7, at 57-58. Ten Republican members of the 
House filed a separate view to the House Report, in which they strenuously objected 
to the tax on the shareholders of a CFC. They doubted the constitutionality of the 
tax and warned that any decline in foreign investment would aggravate America’s 
balance of payments position. The 10 Congressmen also felt that the tax was viola
tive of international tax treaties. See id. at B21-B28.

56. See id. at 31-32.
57. Id. The House version would have provided a slightly more expansive defini

tion of FPHC income for purposes of the CFC tax than for purposes of taxation 
under the FPHC provisions. See id. at 62.

In 1961 President Kennedy called for strict legislation eliminating 
both tax havens throughout the world and tax deferral in developed 
nations.54 The House responded with its version of a tax on CFC’s, 
albeit in terms less harsh than the President advocated.55 The House 
made the income test for FPHC’s equal to that for CFC’s,56 and, in so 
doing, intended to emasculate the FPHC provisions; in almost every 
case FPHC income also would have been taxable under the CFC provi
sions.57 The House evidently intended that subpart F was to take 
precedence and that the FPHC provisions were to be all but written 
out of the Internal Revenue Code.
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The Senate amendments, to which the House conferees retreated,58 
sharply limited the scope of subpart F as proposed by the House. The 
Senate continued the effort to make tax havens less attractive but also 
sought to facilitate the maintenance of the competitive status of United 
States interests conducting business abroad. In addition to adding a 
number of important relief provisions,59 the Senate reversed the rela
tionship between the taxation of FPHC’s and CFC’s established in 
the House version of the bill.60 The Senate added section 951(d) 
to coordinate subpart F and the FPHC provisions.61 Several factors 
—the Senate’s general easing of the tax on CFC’s, its specific reversal 
of the House scheme of CFC preemption of the FPHC income 
tax, and the language in section 951(d) excluding any amount under 
subsection (a) rather than just the FPHC component of amounts under 
subsection (a) —clearly demonstrate that the intended effect of section 
951(d) was to limit the scope of subpart F through preemption of sub
part F by the FPHC provisions.

58. See Conf. Rep. No. 2508, 87th Cong., 2d Sess. 29-36 (1962).
59. See notes 16-18 supra and accompanying text.
60. See H.R. Rep. No. 1447, supra note 7, at 31-32. The House version of the 

bill would have modified the FPHC provisions to tax FPHC income exclusively under 
subpart F. Id. The Senate restored the FPHC provisions without comment but did 
indicate that FPHC income for purposes of subpart F was to be based on the defini
tions found in the FPHC provisions. S. Rep. No. 81, supra note 7, at 240.

61. See S. Rep. No. 1881, supra note 7, at 240.
62. B. Bittker & L. Ebb, United States Taxation of Foreign Income and For

eign Persons 339 (2d ed. 1968).

Legislative Proposal

In its attempt to deal with a broad range of contingencies, subpart 
F “reaches and never leaves a lofty plateau of complexity that the 
Internal Revenue Code had previously attained only in occasional sub
sections. . . .”62 Some complexity in the taxation of shareholders of 
a CFC engaged in certain active business abroad probably is unavoid
able, but the complexity is needlessly increased when the statutory 
provisions can result in the classification of a corporation as both a CFC 
and a FPHC. A proper interpretation of section 951 (d) yields a rea
sonable result; the shareholders of a corporation that can be classified 
as both a FPHC and a CFC are to be taxed only under the FPHC 
provisions if they are subject to taxation under those provisions. How
ever, as the Whitlock case demonstrates, the proper and reasonable 
interpretation may not always be followed.

Under one solution to the problem of the overlap of the two areas 
that would approximate the present statutory scheme and eliminate the 
confusion caused when a corporation technically is taxable under both 
tax schemes, the shareholders of a corporation that derives 60 percent 
of its initial income and 50 percent of its income in subsequent years 
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from passive investment sources would be taxed exclusively under the 
FPHC provisions.63 Further, a corporation would be classified as a 
CFC only if its foreign base company income, exclusive of section 
9.54(a)(1) FPHC income, comprised at least 30 percent of its total 
income. Because the shareholders of a corporation taxed exclusively 
as a FPHC would pay no tax when earnings were repatriated, a change 
in status from a CFC to a FPHC would allow the tax-free repatriation 
of earnings, even if the earnings had been accumulated while the 
corporation was a CFC.64

63. Int. Rev. Code of 1954, § 552(a)(1).
64. Another solution would entail the elimination of the FPHC provisions and the 

taxation of FPHC shareholders solely under subpart F. Congress considered but did 
not adopt this solution. See Hearings on H.R. 10650 Before the Senate Comm, on 
Finance, 87th Cong., 2d Sess., pt. 6, at 2350 (1962); id. pt. 7, at 3174.

65. Int. Rev. Code of 1954, § 954(b)(3)(A) (where foreign base company in
come is less than 30 percent of gross income, no part of gross income will be treated 
as foreign base company income).

66. President Nixon recommended that the tax on repatriated earnings be abolished 
because of its adverse effects on the balance of payments. Business Taxation: The 
Report of the President’s Task Force on Business Taxation 49 (1970). See 
also Kingson, Investment in Western Europe Under the Foreign Direct Investment 
Regulations: Repatriation, Taxes, and Borrowings, 69 Colum. L. Rev. 1, 12-15 (1969) 
(noting a lack of coordination between tax laws and the balance of payments program).

This scheme would achieve a clear demarcation of CFC’s and 
FPHC’s and would eliminate one anomaly that exists under the current 
provisions. Under the present subpart F, a corporation may be classi
fied as a CFC even though FPHC income is its only subpart F income. 
Thus, the shareholders of a foreign corporation that has FPHC income 
that exceeds 30 percent65 but is less than 60 percent of its income and 
that has no other subpart F income may be taxed under subpart 
F on undistributed earnings even though the shareholders are exempt 
from tax on those earnings under the FPHC provisions.

The suggested scheme would not only clarify which provisions were 
applicable to a corporation but also would clarify the present answer 
to the most frequent criticism of the repatriation tax, the criticism that 
it adversely affects the United States balance of payments because it 
keeps United States capital abroad.66 The suggested scheme would 
clarify that the shareholders of a CFC are taxable on the repatriation 
of earnings, and the encouragement of actual distributions to United 
States shareholders would continue. Moreover, the suggested scheme 
ensures that a CFC that has become a FPHC can invest in United 
States property without causing taxation of its shareholders. A CFC 
that has become a FPHC largely has ceased its active business opera
tions and no longer is the tax haven subpart F attempts to reach with 
the repatriation tax. When active business abroad ceases, the return 
of capital to the United States should follow.

John J. Brogan





LEGAL PROBLEMS EX COMPENSATION
UNDER THE GOLD CLAUSES OF 
PRIVATE INTERNATIONAL LAW
AGREEMENTS

The ambiguity of language in private international law conventions 
limiting carrier liability to a specific amount of gold is now a crucial 
problem for both torts attorneys and governments.1 Private interna
tional law treaties setting liability limitations in terms of gold include 
the 1924 Hague Rules 2 and 1957 Brussels Convention 3 in maritime 
transport, and the 1929 Warsaw Convention,4 the 1955 Hague Proto
col,5 the 1952 Rome Convention,6 and the 1961 Guadalajara Conven-

1. Gold became the dominant medium of exchange under private international 
law agreements when domestic currencies became unstable. See Silard, Maintenance- 
of-Value Arrangements in International Transactions, 5 Law & Pol. Int’l Bus. 398, 
402 (1973). Private international law conventions use no unique unit of gold as 
parity for national currencies. Treaty negotiators have chosen diverse gold coins for 
a variety of social and political reasons. For example, the Poincare gold franc, which 
has been perpetuated in maritime and aviation conventions, simply was the gold 
franc in use by the French Poincare government in 1928. Arcari, Gold Clauses in 
International Conventions, Int’l Inst, for the Unification of Private Law, study LVII, 
doc. 1/Rev. § 3 n.3 (1973) [hereinafter cited as UNIDROIT Study]; see, e.g., Con
vention, Supplementary to the Warsaw Convention for the Unification of Certain Rules 
Relating to International Carriage by Air Performed by a Person Other than the 
Contracting Carrier, done at Guadalajara, Sept. 18, 1961, art. 3, 500 U.N.T.S. 32; 
Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 
done at Rome, Oct. 7, 1952, art. II, 310 U.N.T.S. 181; Protocol to Amend the 
Convention for the Unification of Certain Rules Relating to International Carriage 
by Air, signed at Warsaw on Oct. 12, 1929, done at the Hague, Sept. 28, 1955, art. 
22, 478 U.N.T.S. 371; Convention for the Unification of Certain Rules Relating to 
International Transportation by Air, signed at Warsaw, Oct. 12, 1929, art. 22, 49 
Stat. 3000, T.S. 876, 137 L.N.T.S. 11. Rail and road conventions have been based 
on the Germinal franc, the parity of which was fixed after the French Revolution. 
UNIDROIT Study, supra at § 4; see Convention on the Contract for the International 
Carriage of Goods by Road, done at Geneva, May 19, 1956, art. 23, 399 U.N.T.S. 
189; International Convention Concerning the Carriage of Goods by Rail, done at 
Berne, Oct. 25, 1952, art. 56, 241 U.N.T.S. 336.

2. International Convention for the Unification of Certain Rules Relating to 
Bills of Lading for the Carriage of Goods bv Sea, done at Brussels, Aug. 25, 1924, 
51 Stat. 233, T.S. 931, 120 L.N.T.S. 155. The United States Congress adopted the 
Hague Rules as domestic legislation in the United States. See Carriage of Goods 
by Sea Act, ch. 229, 49 Stat. 1207 (1936), as amended, 46 U.S.C. § § 1300-15 (1970).

3. International Convention Relating to the Limitation of the Liability of Owners 
of Sea-Going Ships, signed at Brussels, Oct. 10, 1957, 1957 A.M.C. 1972.

4. Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, signed at Warsaw, Oct. 12, 1929, 49 Stat. 3000, T.S. 876, 
137 L.N.T.S. 11.

5. Protocol to Amend the Convention for the Unification of Certain Rules 
Relating to International Carriage bv Air, signed at Warsaw on Oct. 12, 1929, done 
at the Hague, Sept. 28, 1955, 478 U.N.T.S. 371.

6. Convention on Damage Caused by Foreign Aircraft to Third Parties on the 
Surface, done at Rome, Oct. 7, 1952, 310 U.N.T.S. 181.

[817]
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tion7 in aviation transport. During the past half century the low 
carrier liability limitations contained in these treaties have stimulated 
concern,8 but the problem of gold clause interpretation did not arise 
until 1971. The 1971 devaluation of the dollar and the imposition of 
an official price for monetary gold created the possibility that the lim
itations set by gold clauses might be evaluated by reference to the free 
market, rather than the official, price of gold.9 Commodity gold prices 
fluctuate daily and at times attain a level more than four times that 
of frozen, official monetary gold.10 A person claiming damages for 
wrongful death under the Warsaw Convention cannot recover more 
than $10,000 if the gold clause is evaluated in terms of the official 
price of gold; but if the clause is given a free market interpretation, 
recovery might be as high as $40,000.11

7. Convention, Supplementary to the Warsaw Convention for the Unification of 
Certain Rules Relating to International Carriage by Air Performed by a Person Other 
than the Contracting Carrier, done at Guadalajara, Sept. 18, 1961, 500 U.N.T.S. 31.

8. See 2 W’kly Compilation of Pres. Doc. 1629-30 (I960); Hearings on the 
Hague Protocol to the Warsaw Convention Before the Senate Comm, on Foreign 
Relations, 89th Cong., 1st Sess. 43-103 (1965) [hereinafter cited as Hearings on the 
Hague Protocol].

9. The December 18, 1971, Smithsonian Agreement established an official price 
for monetary gold. See 7 W’kly Compilation of Pres. Doc. 1670 (1971). Ten 
nations attempted to rescue the United States from a monetary crisis caused by the 
depleting rush on American gold supplies in the late 1960’s; in exchange, the United 
States devalued the dollar. This created a two-tier gold market consisting of monetary 
and commodity gold. Monetary gold was frozen in 1972 at $38.00 per troy ounce 
of gold and in 1973 at $42.22 per troy ounce. See Par Value Modification Act, 31 
U.S.C. § 449 (Supp. Ill, 1973), amending Par Value Modification Act, 86 Stat. 116 
(1972).

10. Like other commodities such as tin or wheat, commodity gold is traded on 
exchanges at a price that fluctuates with supply and demand. See generally T. 
Green, The World of Gold Today 179-81 (1973); Staff of the Subcomm, 
on Int’l Exchange and Payments of the Joint Economic Comm., 92d Cong., 
2d Sess., Report on Gold, SDRs and Central Bank Swaps (Comm. Print 1972) 
[hereinafter cited as Report on Gold]; Congressional Quarterly Serv., Ill Congress 
and the Nation, 1969-1972, at 119, 126-30, 133-34 (1973). On November 5, 1974, 
commodity gold reached a price of $173.75 per ounce, while the official price of 
gold was $42.22 per ounce. See Par Value Modification Act § 2, 31 U.S.C. § 449 
(Supp. Ill, 1973); Wall Street Journal, Nov. 6, 1974, at 4, col. 2.

11. See 39 Fed. Reg. 1526 (1974). The original Warsaw Convention set the 
limit for wrongful death recovery at 125,000 Poincare gold francs, each containing 
65.5 milligrams of .900 fineness gold. See Convention for the Unification of Certain 
Rules Relating to International Transportation by Air, signed at Warsaw, Oct. 12, 
1929, art. 22, 49 Stat. 3000, T.S. 876, 137 L.N.T.S. 11. In 1934, when the Convention 
was adopted by the United States, the official price of gold was $35.00 an ounce, 
and the rounded liability limit was $8,300. If the free market price is $174.00 per 
ounce of 1.000 fineness gold, the conversion formula yields a liability limit of $41,220.60.

The Montreal Agreement, a private agreement among airlines, raised the limit 
for loss of life to $75,000. See Montreal Agreement, 31 Fed. Reg. 7302 (1966). The 

To attorneys seeking to recover adequate compensation for clients 
who have suffered damage in international transportation, a free mar
ket valuation can be a desirable way to circumvent low liability lim
itations. To governments, however, the two-tiered gold market has 
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raised policy conflicts within treaties; the use of free market prices 
yields more adequate recoveries for parties who contract for carriage, 
but the use of the relatively stable official gold prices promotes uni
formity in international law.12 The United States policy goals of suf
ficiency, speed, and certainty of recovery cannot be simultaneously 
realized under the present system.13

Agreement is not a treaty; it is in effect only if representatives of the airline traveled 
have signed the agreement and the flight had contact with the United States. The 
Agreement expresses its damage limits in terms of dollars, not gold. Id.

12. The desire to achieve uniformity originally prompted nations with a high
standard of living to agree to low limitations on liability; low limitations enabled 
nations with low standards of living to join the private international law agreements. 
Since the adoption of these treaties, however, inflation and changed living standards 
have caused a growing number of states to view the limitations as inadequate. See 
II ICAO Doc. 8584-LC/154-2, Special International Civil Aviation Organization 
(ICAO) Meeting on Limits for Passengers under the Warsaw Convention and the 
Hague Protocol 29-50 (1966) (in 1965 only three non-Warsaw Convention
nations and seven Warsaw Convention nations had domestic limits below the 
Warsaw level). Consequently, many states have joined the Hague Protocol 
and thereby allowed the limitation on liability for international flights to 
increase to $20,000. See Protocol to Amend the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air, signed at Warsaw on Oct. 
12, 1929, done at the Hague, Sept. 28, 1955, art.' 11, 478 U.N.T.S. 401. Whether 
states will raise the limit to $100,000, as agreed in the Guatemala Protocol, remains to 
be seen. See Protocol to Amend the Convention for the Unification of Certain Rules 
Relating to International Carriage by Air, signed at Warsaw on Oct. 13, 1924, as 
amended by the Protocol done at the Hague on Sept. 28, 1955, done at Guatemala 
City, Mar. 8, 1971, art. 8, 10 Int’l Legal Mat. 615 (1971).

13. See 2 W’kly Compilation of Pres. Doc. 1629-30 (1966) (maritime liability 
limitations are too low to allow adequate recovery); Statement of International 
Air Transportation Policy of the United States, approved by the President, June 22, 
1970, at 14 (sufficiency, speed, and certainty of recovery are aviation policy goals). 
See generally Dowd, Compensation for Oil Pollution Damage: Further Comment on 
Civil Liability in Compensation Fund Conventions, 4 J. Mar. L. & Com. 525 (1973).

14. See Hornlinie v. Societe Nationale Petrole Aquitaine, 7 Europe. Transp. L. 
933 (Sup. Ct., the Netherlands, Apr. 14, 1972).

15. No United States court has accepted the free market argument. Congress 
may give the issue its first extensive consideration in the United States; two oil 
pollution treaties containing gold clauses currently await advice and consent in the 
Senate. See International Convention on Civil Liability for Oil Pollution Damage, 
adopted at Brussels, Nov. 29, 1969, 9 Int’l Legal Mat. 45 (1970) (not yet in force); 
International Convention on the Establishment of an International Fund for Com
pensation for Oil Pollution Damage, done at Brussels, Dec. 18, 1971, 11 Int’l Legal 
Mat. 284 (1972) (not yet in force). An aviation treaty will soon be submitted for 

Adjudication of the proper value of a treaty’s liability limitation is 
not a question of whether the drafters of the original maritime and avia
tion conventions intended a free market interpretation, for the drafters 
never visualized a free market possibility.14 Rather, the question is 
whether courts should permit passengers, shippers, and third parties 
to use the free market argument effectively to raise the treaty limits. 
If countervailing policies discourage courts from allowing larger re
coveries, judges will impose an official rate interpretation.15 Ulti-
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mately, perhaps either the risk of carriage will be redistributed 16 or 
long-range international monetary reform will undercut the reliance 
on gold as a maintenance-of-value arrangement.17 For the time being, 
however, courts must weigh the policies that favor carriers against the 
policies that favor those who contract for carriage.

advice and consent. See Protocol to Amend the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air, signed at Warsaw on Oct. 13, 
1929, as amended by the Protocol done at the Hague on Sept. 28, 1955, done at 
Guatemala City, Mar. 8, 1971, 10 Int’l Legal Mat, 615 (1971). Since legal com
mentators have focused attention on the evaluation issue, the Senate probably cannot 
avoid the issue. See Asser, Golden Limitations of Liability in International Transport 
Conventions and the Currency Crisis, 5 J. Mar. L. Com. 645 (1974); Heller, The 
Value of the Gold Franc—a Different Point of View, 6 J. Mar. L. & Com. 73 (1974); 
Mendelsohn, The Value of the Poincare Franc in Limitation of Liability Conventions, 
5 J. Mar. L. & Com. 125, 127 (1973).

16. Both the necessity and the efficiency of shifting the risk of carriage from the 
carrier tc the passenger, shipper, and third party have been increasingly questioned. 
See ICAO Doc. 9007 LC/166, pt. II, annex D, at 86 § 8 (explication of United States 
position on redistribution of risks in the Guatemala Protocol). The Guatemala Protocol, 
by eliminating the need to prove carrier fault, would rearrange the Warsaw Con
vention’s pattern of risk distribution and concentrate the risk on the carrier. Protocol 
to Amend the Convention of the Unification of Certain Rules Relating to International 
Carriage by Air, signed at Warsaw on Oct. 13, 1929, as amended by the Protocol 
done at the Hague on Sept. 28, 1955, done at Guatemala City, Mar. 8, 1971, arts. 4, 
5, 10 Int’l Legal Mat. 613 (1971). However, article 7 would allow the carrier 
to establish contributory negligence as a defense. This article may undercut the 
no-fault scheme and motivate attorneys to search for short-term solutions. See id. 
at art. 7.

17. Maintenance-of-value units, of which gold is one, stabilize international currency 
transactions. See Silard, supra note 1, at 413-16. Demonetization of gold refers to 
the termination of gold’s role as a currency parity and the treatment of gold as merely 
another metal. If gold were demonetized, another unit of value, such as the International 
Monetary Fund’s Special Drawing Right (SDR), would have to replace gold. See 
Amendment of Articles of Agreement of the International Monetary Fund, May 31, 
1968, art. 21, 20 U.S.T. 2775, T.I.A.S. 6748 (description of SDR’s); Report on Gold, 
supra note 10, at 4-5 (favoring United States demonetization and substitution of 
SDR’s for gold).

18. See 7 Geo. II, c. 15 (1734) (rationale for early limitations on shipowners’ 
liability). See generally 3 E. Benedict, Admiralty §541 (6th ed. A. Knauth 1940); 
G. Gilmore & C. Black, The Law of Admiralty § 10-1 (1957).

19. See, e.g., The Maine v. Williams, 152 U.S. 122, 126-28 (1894); Limited 
Liability Act of 1851, ch. 43, 9 Stat. 635, as amended, 46 U.S.C. § § 181-89 (1970); 
Maine Stats, ch. 15, §§9-10 (1827).

Judicial Interpretations of Gold Clauses

Two strong claims favor the continuation of low liability limitations- 
économie tradition and the need for uniformity in international laws. 
The economic claim was first officially recognized by English statute18 
and gradually was adopted into United States maritime law.19 During 
the emergence of the English world shipping trade, a major catastrophe 
would have destroyed the economic viability of a commercial fleet. 
Therefore, it was in the government’s interest to allow carriers to limit 



1975] Gold Clauses 821

their liability to the value of the ship.20 Although insurance schemes 
later developed, maritime carriers successfully persuaded governments 
that the carriers continued to need low liability limitations.21 Thus, 
the Hague Rules governing maritime liability developed out of anti
quated laws placing the risk of carriage almost entirely on the ship
pers.22

20. G. Gilmore & C. Black, supra note 18, § 10-1. In the United States, liability 
was further limited to the value of the ship after the accident. Limited Liability 
Act of 1851, ch. 43, 9 Stat. 635, as amended, 46 U.S.C. §§ 181-89 (1970).

21. See Mendelsohn, supra note 15, at 128.
22. See 7 Geo. II, c. 15 (1734). Article 4.2 of the Hague Rules lists 17 exceptions 

that can defeat shipper claims, and article 4.1 requires proof of lack of due diligence 
to prevent unseaworthiness. See generally Hearn, Limitations on Liability of Inter
national Carriers, 13 N.Y.L.F. 523, 523-30 (1970); Comment, Shipowners’ Limitation 
of Liability and Personal Injuries: A Need for Re-examination, 48 Tul. L. Rev. 
376, 378 (1974).

23. See II. Drion, Limitation of Liabilities in International Air Law §§ 15-19 
(1954).

24. See generally Lowenfeld & Mendelsohn, The United States and the Warsaw 
Convention, 80 Harv. L. Rev. 497, 559-61, 599 (1967).

25. H. Drion, supra note 23, §§ 33-35; see Convention for the Unification of 
Certain Rules Relating to International Transportation by Air, signed at Warsaw, 
Oct. 12, 1929, arts. 20, 28, 4 Stat. 3000, T.S. 876, 137 L.N.T.S. 11 (presumption of 
carrier liability and jurisdiction).

26. Lowenfeld & Mendelsohn, supra note 24, at 521-22; see II. Drion, supra note 
23, § 30. Res ipsa loquitur applies to domestic aviation crashes. See W. Prosser, 
Law of Torts § 39 (4th ed. 1971).

27. Fed. R. Civ. P. 4(d)(3), (7). See also Hearings on the Hague Protocol, 
supra note 8, at 77 (statement by Kreindler that almost any airline can be sued in 
United States court unless the forum non conveniens doctrine applies).

The aviation transport industry, which began as an economically 
vulnerable enterprise and developed into a healthy world-encompassing 
transportation system with powerful legislative lobbies, similarly ob
tained and retained low liability limits.23 The retention of low liability 
limits may have resulted from the assertion by early commentators 
that the Warsaw Convention spread the risk of carriage more equitably 
among participants in international commerce.24 Since the Convention 
established a presumption of carrier liability in international aviation 
accidents and jurisdiction over foreign carriers, the Convention was 
considered protective of users’ rights.25 For United States users, how
ever, the protection was chimerical. In United States courts, the doc
trine of res ipsa loquitur has nearly the same effect as the treaty-made 
presumption of fault,26 and United States citizens can sue most air 
carriers through the carriers’ places of business in the United States.27 
Further, passengers and shippers can obtain insurance that will provide 
full compensation regardless of fault or low liability limitations. Im
plicitly recognizing the advantageous position of passengers and
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shippers under the treaty, airlines tend to settle out of court and avoid 
trials.28

28. For example, the 1972 crash of an Eastern Airlines plane near Miami has 
resulted in Eastern’s agreement to pay $35 million in out-of-court settlements that 
average $300,000. Wall Street Journal, Sept. 4, 1974, at 3, col. 2.

29. Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, signed at Warsaw, Oct. 12, 1929, arts. 5-16, 49 Stat. 3000, 
T.S. 876, 137 L.N.T.S. 11 (air waybill requirements).

30. See Dep’t of State, Treaties in Force 302 (1974 ed.).
31. See Hearings on the Hague Protocol, supra note 8, at 19, 20 (FAA statement 

favoring uniformity); id. at 42 (CAB statement favoring uniformity). But see Kreindler, 
The Denunciation of the Warsaw Convention, 31 J. Air L. & Com. 291, 303 (1965) 
(text of 1965 notice of denunciation, which was later withdrawn).

32. By proving unseaworthiness caused by lack of diligence on the part of the 
carrier, the plaintiff in a Hague Rules case may be able to avoid the liability limit, 
but the treaty includes 17 exceptions to carrier liability. International Convention for 
the Unification of Certain Rules Relating to Bills of Lading for the Carriage of 
Goods bv Sea, done at Brussels Aug. 25, 1924, ratified by the United States, Dec. 
19, 1937, arts. 4.1-4.2, 51 Stat. 233, T.S. 931, 120 L.N.T.S. 155. Courts tend to 
construe the exceptions strictly, however, because they are in derogation of the 
common law. See The Maine v. Williams, 152 U.S. 122, 132 (1893); In re Marine 
Sulpher Queen, 460 F.2d 89, 101 (2d Cir. 1972). But see Coryell v. Phipps, 317 U.S. 
406, 411 (1942) (Court liberally construed exceptions to Limitation of Liability Act 
to carry out congressional intent).

In a Warsaw, Hague, or Guadalajara aviation case, the plaintiff can avoid the 
limit by showing willful misconduct or insufficient notice on the ticket of liability 
limits. See K.L.M. v. Tuller, 292 F.2d 775, 777-82 (D.C. Cir.), cert, denied, 368 

By the time economic claims to low limitations logically might have 
diminished, other international and political factors had coalesced in 
support of the treaty scheme. For example, the number of parties and 
the widespread use of the standard air waybill it requires29 make the 
Warsaw Convention one of the most successful treaties ever developed. 
Withdrawal from or radical change of the basis of a treaty to which 
109 nations adhere 30 would offend other countries and possibly disrupt 
international commerce. Thus, for reasons unrelated to carrier or user 
protection, governments preserve the status quo. Following a policy 
favoring uniform international laws, the United States has never de
nounced the Warsaw Convention,31 despite the Convention’s failure to 
provide adequate compensation. Passengers and shippers in interna
tional aviation are the victims of an economic system nearly half a 
century out of date.

After a maritime or aviation accident, the policy arguments voiced 
during the drafting and ratification of treaties are heard in courts. In 
court the government’s uniformity policy, which carriers support be
cause it ensures low limitations, usually has remained an unspoken 
assumption rather than an overt argument. Since plaintiffs recently 
acquired the free market evaluation argument as an additional weapon 
against low recovery,32 the defendant carriers probably will verbalize 
and stress policies that indirectly benefit the carrier, such as the need 
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to maintain a uniform, predictable official rate of currency exchange.33 
Similarly, insurance companies will insist that a free market evaluation 
will make it difficult for them to develop actuarial tables.34 The neu
tral or, at most, ambiguous wording of the gold clauses leaves courts 
free to decide the free market issue on policy considerations alone, for 
the rules, case law, and canons of treaty interpretation can be used to 
justify either result.35

U.S. 921 (1961) (conduct); Lisi v. Alitalia-Linee Aeree Italiane, 370 F.2d 508, 
512-14 (2d Cir. 1966), aff’d per curiam, 390 U.S. 455 (1968) (notice). See also 
Hearings on the Hague Protocol, supra note 8, at 59 (claimant’s attorney’s opinion 
that when a breadwinner’s death is involved, Warsaw Convention limits generally 
can be broken).

33. See Hornlinie v. Societe Nationale Petrole Aquitaine, 7 Europ. Transp. L. 933, 
960 (Sup. Ct., the Netherlands, Apr. 14, 1972). See also Hearings on the Hague 
Protocol, supra note 8, at 49, 55 (statement of Air Transport Ass’n counsel favoring 
uniformity).

34. See Hearings on the Hague Protocol, supra note 8, at 49; Stephen, The Montreat 
Conference and International Aviation Liability Limits, 33 J. Air L. & Com. 554, 
578-79 (1967). Similar arguments arose when the United States was considering 
denouncing the Warsaw Convention. See Hearings on the Hague Protocol, supra 
at 29, 30. The argument appears specious; insurance companies manage to insure 
domestic flights without the benefit of limits on aviation liability.

35. Jurists are not bound by any canons of treaty interpretation, although several 
methods are available for use in construing ambiguous treaty phrases. Article 31 of the 
1969 Vienna Convention on the Law of Treaties, which the United States has not rati
fied, suggests that jurists move from the plain and ordinary meaning of words to the 
working papers of the conventions and then to the intentions of the parties. See Con
vention of the Law of Treaties, adopted May 22, 1969, art. 31, 8 Int. Legal Mat. 679 
(1969). The American Law Institute’s Restatement of Foreign Relations provides ad
ditional guidelines for interpretation. See Restatement (Second) of Foreign Rela
tions Law of the United States §§ 147(g)-(h) (1965). Professor Myers McDougal 
of Yale University propounds an entirely different method, which urges jurists not to feel 
bound by the words of treaties but rather to look to such factors as community 
values and the expectations of the parties. See M. McDougal, H. Lasswell & J. 
Miller, The Interpretation of Agreements and World Public Order xvi-xxi 
(1967).

36. International Convention Relating to the Limitation of the Liability of Owners 
of the Seagoing Ships, done at Brussels, Feb. 23, 1957, art. 3, 1957 A.M.C. 1972.

37. Netherlands National Code of Commerce art. 740(d) (4); see Hornlinie v. 
Societe Nationale Petrole Aquitaine, 7 Europ. Transp. L. 933, 956 (Sup. Ct., the 
Netherlands, Apr. 14, 1972).

38. 7 Europ. Transp. L. 933, 956 (Sup. Ct., the Netherlands, Apr. 14, 1972).

The 1957 Brussels Convention contains a typical gold clause stating 
only that damages converted into national currencies shall be valued 
according to the gold Poincare franc.36 The phrasing permits those 
who interpret the clause to read it in accordance with their policy 
prejudices. In the Netherlands, the compilers of the National Code 
of Commerce suggested that under the Brussels Convention gold francs 
would be converted into the Netherlands’s currency at the daily price.37 
That legislative definition raised no challenge at the time, but it later 
became the basis for a free market argument that reached the Nether
lands Supreme Court in 1972. In Hornlinie v. Society Nationale Petrole 
Aquitaine,38 the court, expressing great concern for the web of inter
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national agreements that might be endangered by a free market evalu
ation, concluded that damages had to be limited by conversion at 
official gold prices. The court deemed the commodity gold market 
too speculative to be a desirable part of international law.39 After 
searching vainly for support of an official price interpretation in the 
treaty, its legislative history,40 and in similar international agree
ments,41 the court finally rested its decision on circumstantial indica
tions that the treaty drafters would have rejected the free market 
argument if it had been articulated.42 The court underscored its pre
occupation with uniformity of law by limiting its inquiry to a search 
for support for the official price argument; it failed to examine the 
adequacy of recovery or to look for evidence supporting a free market 
interpretation.

39. Id. at 960.
40. Id. at 938. When the question of gold clause interpretation arose at the 

1955 Madrid Preparatory Conference and at the 1957 Diplomatic Conference in Brussels, 
the delegates could not agree on an interpretation. Id. at 938, 941.

41. Id. at 942-46, 951, 958. The court decided that the delegates to various early 
conferences never visualized the free market-official price dichotomy. Id.

42. Id. at 943-45 (Dutch delegate to Warsaw Convention made working conversions 
from gold francs to Dutch currency in terms of official rate of gold); id. at 957-59 
(Poincare franc obsolete in 1957; its use was therefore artificial and indicative of 
fact that no reference to commodity gold was intended). But see UNIDROIT Study, 
supra note 1, § 3 n.3 (Poincare francs were a working currency in 1928 when aviation 
convention drafted).

43. See Judgment No. 256 (Court of Appeals, Athens, Greece, Jan. 10, 1974) (not 
yet published; official copy on file at Georgetown Law Journal).

44. Protocol to Amend the Convention for the Unification of Certain Rules Relating 
to International Carriage bv Air, signed at Warsaw on Oct. 12, 1929, done at the 
Hague, Sept. 28, 1955, art. XI, 478 U.N.T.S. 401.

45. Judgment No. 256; see Heller, The Warsaw Convention and the “Two Tier’’ 
Gold Market, J. World Trade L. 126, 129 (1973) (interprets article 22.5 of Warsaw 
Convention as amended by the Hague Protocol as referring to free market price of 
gold). But see Hornlinie v. Societe Nationale Petrole Aquitaine, 7 Europ. Transp. 
L. 933, 942 (delegates at Warsaw diplomatic conference working proceedings made un
official conversions of suggested limits into their national currencies at official rate of 
gold). An odd aspect of the Athens decision is that the Appeals Court allowed the 
damages to be paid in French francs rather than Greek drachmas. Thus, the Athens 
stock exchange price of gold determined the conversion rate for French francs.

Unlike the Netherlands court, the Athens Court of Appeals recently 
found that the language of the Warsaw Convention’s gold clause man
dated a free market interpretation.43 Article 22 of the Convention, as 
amended by the Hague Protocol, provides that conversions of damages 
into national currencies shall “be made according to the gold value of 
such currencies at the date of judgment.”44 The Athens court con
fidently asserted that the clause’s drafters would not have suggested 
that the gold value of currency on the judgment date could differ 
from the value on any other relevant date if they had intended the 
conversion to be made according to the stable official price of gold.45
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A more rigorous analysis appears in the Swedish General Average 
Assessor’s decision in Saga v. Sagoland.46 Bypassing the opportunity 
to base the decision upon an interpretation of the treaty’s language, 
the General Average Assessor focused on the needs of those suffering 
losses and on the fact that the establishment of an official price has 
been difficult since the 1971 devaluation of the dollar.47 The General 
Average Assessor openly recognized the policy conflict between ade
quate recovery and certainty, and opted for adequate compensation 
and free market evaluation.48

46. (Lower Court, Göteborg, Sweden, Oct. 2, 1973) (unpublished General Average 
Assessment; official copy on file at Georgetown Law Journal). The General Average 
Assessor asserted that adequate compensation was an overriding policy in gold clause 
interpretation.

General average assessment is a process of damage calculation that distributes 
sustained losses among parties in proportion to their interests at risk. See G. Gilmore 
& C. Black, supra note 18, §§ 5.1-.5; Pineus, General Average Deposits, 4 J. Mar. L. & 
Com. 619 (1973) (Pineus was the General Average Assessor in Saga v. Sagoland).

47. Saga v. Sa 
may no longer be 
of gold).

48. Id.
49. See Judgment No. 256 (Court of Appeals, Athens, Greece, Jan. 10, 1974) 

( Greek Code of Civil Procedure forbids a decision more unfavorable to appellant
defendant than lower court award).

50. 14 (Lower Court, Göteborg, Sweden, Oct. 2, 1973). Apparently, the General 
Average Assessor applied the Visby Rules, which allow the court seized of the case 
to determine the date of conversion. See Protocol to Amend the International Con
vention for the Unification of Certain Rules of Law Relating to Bills of Lading, signed 
at Brussels, Feb. 23, 1968, art. 2(d), 1957 A.M.C. 1972; United Nations Conference 
on Trade and Development, UNCTAD Doc. No. T.D./B4/C.4/ISL/6, annex II.

51. See H. Drion, supra note 22, § 158. Drion suggests that where a court may 
choose among the moment the claim arises, the moment judgment is given, and the 
moment of payment, the court should choose the moment the claim arises. Id. Drion, 
whose work on liability limitations is considered a classic in the aviation field, was 
one of the four justices in Hornlinie v. Société Nationale Petrole Aquitaine, 7 Europ. 
Transp. L. 933 (Sup. Ct., the Netherlands, Apr. 14, 1972).

52. See Protocol to Amend the Convention for the Unification of Certain Rules 
Relating to International Carriage by Air, signed at Warsaw on Oct. 12, 1929, done 
at the Hague, Sept. 28, 1955, art. 11, 478 U.N.T.S. 401.

To courts that choose a free market argument, the date chosen as 
determinative of gold value becomes crucial because the price of 
commodity gold fluctuates from day to day. The Athens Court 
looked to the price of gold prevailing on the Athens Stock Exchange 
on the date of the lower court judgment.49 If the date of judgment 
controls a free market award, however, the litigants conceivably could 
manipulate that date to achieve a higher or lower award. According 
to the General Average Assessor in Saga v. Sagoland, the date the 
claim arises should be determinative of free market awards.50 Presum
ably, calamities are beyond human manipulation. Although the date 
the claim arises is the most sensible choice in theory,51 courts consider
ing cases arising under the Hague Protocol modification of the Warsaw 
Convention could not make that choice.52 The differences among

Roland at 9-10 (opinion of Swedish State Bank officials that it 
possible to express national currency in terms of the official price
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treaties in their treatment of the proper date of conversion is one of 
many problems encountered by attorneys who must litigate claims 
arising under the gold clauses of diverse private international law 
conventions. If the free market argument begins to dominate judicial 
decisions, international organizations will undoubtedly be forced to 
consider the date of conversion issue in depth and to amend treaties.

That the three European courts had to balance policies and mani
pulate concepts to achieve either adequate compensation or uniformity 
indicates that by the time cases reach the courts, they can do little 
more than patchwork. If the gold clause evaluation issue were resolved 
through international negotiation and national legislation, the need for 
judicial circumvention of anachronistic treaty schemes would disap
pear. The gold clause loophole would be closed.

Future Legislative Alternatives

Current responses to the gold clause problem tend to concentrate on 
short-term exploitation of an uncertain monetary situation. Recent 
economic events created a treaty interpretation problem to which 
international organizations and national legislatures were unable to 
respond before cases reached the courts, and litigants possessed an 
unusual opportunity to influence judicial resolution of the interpretation 
problem. However, the situation will not remain fluid indefinitely. 
Either international organizations that have a strong policy interest 
in maintaining uniformity of law will impose an interpretation of the 
gold clauses,53 or long-range international monetary reform will under
cut the dependence on gold.54

53. See, e.g., ICAO Doc. 9122, LC/172, pt. II, app. B, at 45. In October 1974 
the International Civil Aviation Organization’s Legal Committee passed a resolution 
favoring the use of the official price of gold in Warsaw Convention cases. This 
resolution is not binding on courts. The Organization next will form a working group 
to study the problem.

54. The International Institute for the Unification of Private Law (UNIDROIT) 
sponsored a thorough study of the gold clause problem. See UNIDROIT Study, supra 
note 1. UNIDROIT sent a questionnaire to academic, industrial, and diplomatic 
representatives to discover their opinions on gold clause interpretation and monetary 
reform. Two-thirds of the questionnaires have been answered and the report reveals 
a general feeling that gold should remain the standard until a viable substitute is 
developed and that a uniform interpretation of the current gold clauses should be 
developed; however, no consensus has emerged on whether an official or free market 
price should be applied. See Int’l Institute for the Unification of Private Law, study 
LVII, doc. 3, UNIDROIT 1974, §§ 2, 3.

The imposition of a gold clause interpretation, through the develop
ment of a one-article treaty applicable only to the gold clauses of exist
ing private international law agreements, would eliminate the confusion 
that currently prevails. Although many scholars and diplomats favor 
the imposition of free market parity, the drafters of the one-article 
treaty might impose an official rate of interpretation in order to promote 
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uniformity and certainty.55 If that were done, the problem of low 
limitations would have to be solved by other processes.

55. UNIDROIT has proposed a one-article treaty as a solution. UNIDROIT 
Study, supra note 1, § 4 n.6. The Institute recognizes that many scholars and diplomats 
favor free market parity. See Int’l Institute for the Unification of Private Law, First 
Results of the Unidroit Inquiry on Gold Clauses in International Conventions, study 
LVII-doc. 3, UNIDROIT 1974, at 3 & n.(2).

56. Protocol to Amend the Convention for the Unification of Certain Rules Relating 
to International Carriage by Air, signed at Warsaw on Oct. 12, 1929, as amended by 
the Protocol done at the Hague on Sept. 28, 1955, done at Guatemala City, Mar. 8, 
1971, 10 Int. Legal Mat. 613 (1971).

57. Id. art. IV. See also Convention on Damage Caused by Foreign Aircraft to 
Third Parties on the Surface, done at Rome, Oct. 7, 1952, 310 U.N.T.S. 181. The 
Rome Convention adopted a no-fault scheme, but the Convention is applicable only 
to third parties on the ground who suffer damage from aircraft. Such third parties 
can recover only with difficulty under any scheme other than no-fault since only 
with exceptional difficulty can they prove the carrier’s fault. The Guatemala Protocol’s 
extension of the Rome Convention type of no-fault scheme to passengers and shippers 
constitutes a significant departure from previous liability’ schemes.

58. See International Convention for the Unification of Certain Rules Relating to 
Bills of Lading for the Carriage of Goods bv Sea, done at Brussels, Aug. 26, 1924, 
art. 4, 51 Stat. 233, T.S. 931, 120 L.N.T.S. 155.

59. See Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, signed at Warsaw, Oct. 12, 1929, art. 17, 18, 49 Stat. 3000, 
T.S. 876, 137 L.N.T.S. 11.

60. ICAO Doc. 9007 LC/166, pt. II, annex D, at 86 f 8 (1972) (explication of 
United States position on redistribution of risks in Guatemala Protocol).

An official price evaluation under the present system might be tolera
ble if the pattern of risk distribution were changed. The Guatemala 
Protocol,56 which has not yet been submitted to the United States Sen- 
ate, adopts a no-fault scheme that concentrates most of the risk on the 
carrier.57 This contrasts with the risk distribution in both maritime 
transport, where shippers are exposed to greater risk because many ex
ceptions are made to the carrier’s liability,58 and air carriage under the 
Warsaw Convention, which establishes a presumption of carrier fault.59 
The Guatemala Protocol exposes the carrier to concentrated risk be
cause, theoretically, the carrier is in a better position to bear and re
duce the risk and ultimately can force a decrease in insurance rates.60 
The carrier with the most impressive safety record will have the lowest 
insurance rates and the greatest competitive advantage.

Ideally, a no-fault scheme combining concentrated risk and absolute 
limits would effectuate all policy considerations. If the limits were 
high enough, the scheme would give passengers, shippers, and third 
parties both certainty and sufficiency of recovery. The carriers would 
be amply covered by insurance, and all parties to the treaty would fol
low a uniform system. Thus, an ideal no-fault system would obviate 
the need for ad hoc exploitation of gold clauses and the two-tiered pric
ing system. However, the efficacy of this scheme would depend on 
the establishment of limits sufficiently high to provide adequate recov-
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ery. To maintain the adequacy of recovery, the parties to the treaty 
would have to monitor economic conditions and modify the limits as 
conditions change.61

61. The $100,000 limit adopted by the signatories to the Guatemala Protocol was 
based on statistics that were outmoded by the time of the final conference. See ICAO 
Doc. 9040-LC/167-2, at 43 (1972) (United States position on liability limits at 
Guatemala Conference); id. at 53 (tables of revised CAB data on Warsaw Convention 
recoveries from United States carriers). As a result of a subsequent devaluation of 
the dollar, the limit now approaches $120,000, but that limit also is too low. See 
Par Value Modification Act §2, 31 U.S.C. §449 (Supp. Ill, 1973) (gold ounce 
worth $42.22). If the United States is to protect its citizens adequately, it must 
supplement the Protocol with a domestic insurance scheme. ICAO Doc. 9040-LC/167-2, 
at 43 (1972). Compare id. with Hearings on the Hague Protocol, supra note 8, at 2, 
4-5, 8 (insurance proposal by State Department at the time the Hague Protocol was 
submitted for advice and consent). Commentators already have warned that injured 
parties probably will argue for a free market interpretation of the Protocol’s liability 
limit because damages based upon the free market price could reach the more adequate 
figure of $300,000 or more. Heller, supra note 45, at 129; Mendelsohn, supra note 
15, at 127; see note 10 supra and accompanying text (free market price may be four 
times official price); note 28 supra (average settlement after Eastern Airlines crash 
was $300,000). See generally L. Kreindler, 1 Aviation Accident Law §§ 12B.02 
[4]-[7].

The free market interpretation also has been suggested as the appropriate inter
pretation of the gold clauses in two oil pollution conventions, because that interpretation 
would permit the award of damages approaching the $50 or $60 million that Senator 
Muskie deemed minimally acceptable. See International Convention on Civil Liability 
for Oil Pollution Damage, adopted at Brussels, Nov. 29, 1969, art. v, 9 Int. Legal Mat. 
45 (1970); Convention on the Establishment of an International Fund for Compensation 
for Oil Pollution Damage, done at Brussels, Dec. 18, 1971, 11 Int. Legal Mat. 284 
(1972); Letter from Senator Edmund S. Muskie, Chairman, Subcommittee on Air 
and Water Pollution, Senate Committee on Public Works, to Secretary of State William 
P. Rogers, Nov. 17, 1971, 3 J. Mar. L. & Com. 427 (1972). A debate has begun 
over whether working group discussions at the drafting stage of the oil pollution 
conventions created a limitation to official price. See Hornlinie v. Societe Nationale 
Petrole Aquitaine, 7 Europ. Transp. L. 933, 948 (Sup. Ct., the Netherlands Apr. 14, 
1972) (free market interpretation of oil pollution conventions precluded).

62. Silard, supra note 1, at 414.
63. See Report on Gold, supra note 10, at 2-6; Reuss, Making Foreign Economic 

Policy Make Sense, 6 Gov’t Executive No. 7, at 31 (1974); note 17 supra. The 
gold drain of the 1960’s, which left the United States with less gold reserves than 
the combined reserves of the Common Market countries and burdened it with com
plicated attempts to supplement and to compensate for the drain with schemes like Bank 
Swaps, has given impetus to the demonetization movement. See T. Green, supra 
note 10, at 179-81; Report on Gold, supra at 9-10.

A few economists are diametrically opposed to demonetization of gold and insist 
that countries should trade only in gold. Under this proposal, countries would have to 
deal solely in terms of the amount of gold they had in reserve, for gold coins and

Reformers need not restrict themselves to adjusting the present 
system; gold need not be retained as the maintenance-of-value arrange
ment in private international law conventions. Several substitutes, in
cluding the national currency of one of the parties or a special arrange
ment tailored to the needs of particular parties, are available.62 Indeed, 
many United States economists, politicians, and financiers believe that 
demonetization of gold is ultimately desirable.63 The demonetization



1975] Gold Clauses 829

of gold probably would lead to the simple substitution of an arti
ficial unit, probably Special Drawing Rights, as a monetary value.64 
The replacement of dual-valued gold with single-valued SDR’s would 
end the free market-official price controversy, but it would not solve 
the ultimate problem of providing both adequate recovery and cer
tainty.

certificates would be the only legal tender. Balance of payment deficits would be 
corrected in one severe blow, and the price of gold in the free market would be 
realistically high. See The Journal of Commerce, July 22, 1974, at 3, col. 1. If 
this proposal were put into effect and gold clauses ceased to be tied to an official rate, 
monetary gold would fluctuate just as commodity gold now does. See Silard, supra note 
1, at 421.

64. See Amendment of Articles of Agreement of the International Monetary Fund, 
May 31, 1968, art. 21, 20 U.S.T. 2775, T.I.A.S. 6748. SDR’s were based on the gold 
parity of the 1934 United States dollar and, in that sense, were simply an abstraction 
from the gold base. See UNIDROIT Study, supra note 1, § 2 n.2. See generally 
Gold, Legal Structure of a Par Value System, 5 Law & Pol. Int’l Bus. 155, 181 (1973). 
Since the United States is moving toward acceptance of SDR’s as a desirable way to 
reduce the free market price and the strain on the Smithsonian Agreement and to 
demonstrate that gold has no intrinsic value, it probably would approve the substitution 
of SDR clauses for gold clauses. Report on Gold, supra note 10, at 2-8.

The International Monetary’ Fund has taken the first step toward the abolition of 
the requirement that trade in gold among members be conducted on the basis of 
official prices and thereby has reduced the role of gold in future international monetary 
transactions. See Press Release No. 75/2, Press Communique of the Interim Com- 
mitee of the Board of Governors on the International Monetary System, Jan. 16, 1975, 
§ 8. See also The Wall Street Journal, Jan. 17, 1975, at 12, col. 1. The Fund’s 
action is meant to enhance SDR’s as the reliable international parity. Press Release 
No. 75/2, supra. That the United States backed this action by the Fund may be a 
further indication that the United States is preparing to relinquish its demand that 
the official price for gold be used and to accept the use of SDR’s. Not all nations, 
however approve of the use of SDR’s. See T. Green, supra note 10, at 184; The Journal 
of Commerce, July 22, 1974, at 3, col. 1. SDR’s are the best known artificial units 
of value, but other units could be used or developed.

Conclusion

Compensation under private international transport conventions usu
ally is inadequate because nations have maintained low limitations on 
carrier liability. Even governments that recognize the unfairness of 
the low limitations sustain the limitations because they view each rati
fied treaty as part of a structure of international agreements that is too 
delicate to withstand the radical change or denunciation of an im
portant treaty. Courts, however, are less reluctant to grant relief in 
excess of liability limits and have interpreted treaties in ways more 
equitable to passengers, shippers, and third parties.

The formal recognition in 1971 of a two-tier gold system gave courts 
a new way to increase victim compensation without explicitly ignoring 
the liability limits. The opportunity to choose between a free market 
and an official interpretation will not last indefinitely. To promote 
uniformity of law, international organizations will seek to impose an 
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official price interpretation upon the gold clauses, or international 
monetary reform either will allow a free market interpretation or will 
eliminate the use of gold altogether. International law develops slowly, 
however. Until a treaty resolves the interpretation of the gold clauses 
or monetary reform undercuts the interpretation, a free market inter
pretation by the courts is not only permissible but also increasingly

Judith Rankin Larsen



BOOK REVIEWS
Discretion to Disobey: A Study of Lawful Departures from Legal 

Rules by Mortimer R. Kadish and Sanford H. Kadish. Stanford, 
California: Stanford University Press, 1973. Pp. 241. $8.95.

Disobedience of law has always been with us. In the recent past, 
however, disobedience seems to have been very much in the air. In 
response, some have become alarmed about lawlessness.1 Others, how
ever, have viewed this atmosphere as conducive to liberal reform or 
radical change.2 Intellectual justifications for disobedience are pro
vided by persons other than anarchists and others opposed to law as 
such. Some commentators who generallv accept the postulate that 
obedience to law is a central moral obligation of men living in devel
oped and, especially, democratic communities have argued that at times 
overriding moral duties justify disobedience.3 Others have claimed 
that certain acts that appear to constitute disobedience are justified 
because they really do not contradict the demands of the legal system.4 
The authors of Discretion to Disobey claim that actual, not merely ap
parent, disobedience of rules can and should at times be legally justi
fied.5

1. For instance, Richard Nixon in his standard 1968 campaign speech on crime, 
warned that in the face of increasing lawlessness, some courts “have gone too far in 
weakening the peace forces as against the criminal forces in this country.” See F. 
Graham, The Self-Inflicted Wound 15 (1970).

2. See Is Law Dead? (E. Rostow ed. 1971); The Rule of Law (R. Wolff 
ed. 1971).

3. A. Fortas, Concerning Dissent and Civil Disobedience 14-15, 28, 109 
(1968); J. Rawls, A Theory of Justice 333-94 (paperback ed. 1971).

4. See M. Kadish & S. Kadish, Discretion to Disobey: A Study of Lawful 
Departures from Legal Rules 2 (1973). Dworkin, Philosophy and the Critique of 
Late, in The Rule of Law, supra note 2, at 147.

5. M. Kadish & S. Kadish, supra note 4, at 2.
6. Id. at 145. In one form or another, this dilemma has been a perennial concern 

of legal and political theorists. See, e.g., F. Neumann, The Democratic and the 
Authoritarian State 149-50 (1957).

In general, the authors of Discretion to Disobey focus on what they 
view as a dilemma of all developed legal systems: the tension between 
the rules needed to assure equal treatment, fairness, predictability, and 
protection from abuse of power and “the unpredictability of events and 
the ever-shifting pressures of interests and demands, [which make it] 
inevitable, particularly in a dynamic society, that at some point the 
collectively determined means and ends embodied in the rules of law 
will badly disservice the social interest.”6 To deal with this dilemma, 

831]
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the authors assert that the law does and that it ought to legalize dis
obedience under certain conditions. The authors claim that their ap
proach differs largely in emphasis from the approaches of others who 
attempt to legalize disobedience. These others tend to argue that cer
tain rule departures are only apparent. They variously contend that 
apparently disobedient acts are in fact compliance with actual rather 
than formal law,7 or represent the exercise of authorized discretion,8 or 
are authorized by fundamental principles and policies, themselves part 
of the law, that subordinate the rule in question.9 The authors insist, 
however, that the disobedience they have in mind is real and retains its 
character as rule departure even though the law legitimates it. Dis
obedience is not explained away. It remains disobedience and creates 
tension between itself and the rules. At times, however, resolution of 
this tension is not obedience but legitimated disobedience. The di
lemma between the need for rules and their inherent imperfection and 
inadequacies is resolved under a legal system that insists on rule com
pliance in general but recognizes the legitimacy of disobedience under 
certain special circumstances.

7. Cf. K. Llewellyn, Jurisprudence 21-23 (1962) (discussion of “paper rules” 
and behavioral rules).

8. H.L.A. Hart, The Concept of Law 132 (1961); see M. Kadish & S. 
Kadish, supra note 4, at 191-92.

9. Dworkin, supra note 4; see M. Kadish & S. Kadish, supra note 4, at 71 n.199; 
note 49 infra.

10. M. Kadish & S. Kadish, supra note 4, at 15.
11. Id. at 23.

I
The authors begin their analysis by regarding potentially disobedient 

officials and citizens as role agents.10 It is his role that tells an individ
ual whether he is the person to make a given judgment and to carry 
it out. This “proposition of appropriateness” is determined by the 
context of evaluation provided by the role. The context of evaluation 
consists of role means and certain ends related to the role. Role means 
include constraints on action, which proscribe certain actions that 
never can be justified, and constraints on reason, which limit the ac
ceptable rationales for acting in a particular role. The ends a role agent 
may take into consideration include the specific task the role must 
accomplish and certain broader ends ranging from those related to the 
role’s function within a larger institution to those that transcend indi
vidualized roles, even if such ends thus far have been ignored by so
ciety.11

In practice, however, individuals allow “excluded” individual reasons 
to enter the role’s context of evaluation. Some roles, called “recourse 
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roles,” actually permit an individual to expand the role’s context of 
evaluation to include excluded reasons after he has given extra weight 
to the requirement that role ends be achieved by role means only. 
Among the important excluded reasons that may be considered by a re
course role agent are judgments that the role means would “defeat the 
role’s task or institutional ends” or would "defeat certain background 
ends.”12 If the agent in his best judgment believes that the excluded 
reasons should prevail, he is justified under the proposition of approp
riateness, yielded by the extended context of evaluation available with
in a recourse role, to depart from the role’s prescribed means. Since no 
role can be adequate for all occasions, the expanded use of recourse 
roles becomes a natural strategy13 for reducing means-ends tensions in 
a rapidly changing society.

12. Id. at 29.
13. Id. at 32.
14. See Id. at 37-94.
15. Id. at 37-40. Throughout the book, the authors maintain that legal obligations 

are not always based on threat of punishment; legal sanctions do not accompany con
straining legal obligations of officials.

16. Id. at 66-67.
17. Id. at 67. This condition is frequently satisfied because, generally, rules of 

competence merely tell an official how to conduct himself and do not provide punishment 
for noncompliance. Id.

18. Id. This condition occurs when the “class of rule departures has become 
institutionalized, in the sense that it has become a domesticated and integrally function
ing instrument for achieving the ends of the legal system.” Id.

In a legal context, role departure becomes rule departure. Where 
the role agent is an official,14 mandatory7 mles that contain the terms 
under which a person assumes office and that the authors refer to as 
constraining rules of competence” are the role means.15 Rules of com

petence may be disregarded if the particular role is a recourse role; a 
conscientious consideration of role and background ends may justify 
an official’s refusal to follow the rules he determines are inadequate 
means for or obstructions to the implementation of the role objectives. 
Official rule departure under these circumstances is a “legitimated inter
position.”16 The conditions that establish an office as a recourse role 
and thus make possible legitimated interpositions are the following: 
the constraining rules of competence must not necessarily render an 
action that departs from the rules ineffective; the legal system must not 
be prepared to hold the official accountable for his role departures;17 
and the legal system must have established and make available a body 
of policies, principles, and ends by virtue of which official nde depar
tures may be justified.18

Examples of legitimated interposition made possible because the of
ficial’s role is a recourse role include a criminal jury’s acquittal that is 
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not in accord with the evidence or the judge’s instructions,19 a police
man’s decision not to arrest,20 a prosecutor’s nonenforcement of laws or 
plea bargaining based on considerations such as crowded court calen
dars and prison overpopulation,21 and the President’s conduct of the 
Vietnam War and impoundment of appropriated funds, as those actions 
relate to Congress.22 For example, a jury may consider excluded rea
sons such as whether the judge’s instructions impede or advance the 
goals of criminal justice or the background ends of society in general.23 
A jury’s verdict is effective, and the jury is not held accountable under 
modern law. The authors argue that a jury’s power to acquit even 
when acquittal is contrary to the rules requiring adherence to evidence 
and instructions has become institutionalized as a method for achiev
ing the ends of the legal system.24 When a jury acquits because of ex
cluded reasons involving the inadequacy of a rule to accomplish the 
objectives of the criminal law, an act of legitimated interposition has 
taken place.

19. Id. at 61-62, 71.
20. Id. at 73-80.
21. Id. at 80-85.
22. Id. at 91-92. The authors include in this collection of examples a judge’s 

exercise of administrative functions. Id. at 85-91. But the authors go even further, 
though with some trepidation, to include a judge’s exercise of adjudicative functions. 
Believing that “judicial departures from the obligation to decide in accordance with 
the established rules have become a deeply ingrained and characteristic feature of the 
judicial process,’’ the authors regard these departures as legitimated interposition and 
concede only that since the departures are widely accepted today, they might be 
transformed and delegated with discretion. Id. at 91. The authors make a similar 
concession to rule departures by prosecutors. Id. at 84-85.

23. Id. at 61-62.
24. Id. at 65.
25. Id. at 95.

Unlike an ofRcial’s legitimated interposition, a citizen’s rule depar
ture, called “legitimated disobedience, ”25 cannot be justified by a direct 
appeal to role ends. The citizen’s role is governed not by rules of 
competence that tell him how to carry out his job but by peremptory 
rules that require obedience to a command and threaten punishment 
for disobedience. Arguments for the appropriateness of citizen dis
obedience are based on legitimating norms that operate, in a sense, as 
functional equivalents of role ends. These may be explicit or implicit 
and are determined ultimately by a legal official, usually in a court of 
law. Though legitimating norms justify disobedience whenever a citi
zen can make a colorable appeal to such norms and thus provide himself 
with the initial liberty to disobey, they relieve the citizen from punish
ment only when an appropriate official later finds that the citizen cor
rectly invoked the appropriate legitimating norm. A legitimating norm 
also “must function not as a qualification of the rule but as a justifica
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tion for the citizen’s disobeying the rule.”26 A citizens’ colorable argu
ment, conscientiously made, that a statute is invalid is an example of 
an appeal to a legitimating norm.27 If a court ultimately finds the 
statute invalid, the state does not punish the citizen for his original 
disobedience. Further, the validity norm, the authors argue, does not 
function as a qualification of the challenged rule because it “applies 
not to the rule’s content but to its origins; it addresses not the rule’s 
recipient, but its maker.”28

26. Id. at 99.
27. The authors contend that “one who defies a law on a view of political morality 

that serves, under the Constitution, to make the law unconstitutional as well as 
wrongful, is entitled to the claim of legitimacy as well as one who knows that those 
moral views have that legal consequence.” Id. at 106. On the other hand, the legitimation 
aspect of the validity norm does not “reach one whose grounds for disobeying have 
nothing to do with the Constitution, even if his lawyer subsequently is able to make 
a colorable constitutional defense.” Id. at 105-06. The fact that such a person may 
be acquitted does not make his initial undertaking to disobey legitimate. Id. at 106.

28. Id. at 123. The authors also discuss invalid police orders, arrests, and in
carceration, and invalid judicial administration. Here, immunity from punishment is 
rare, but the rare instances are treated as examples of legitimated disobedience. Id. at 
100-18.

29. Id. at 120-40.
30. Id. at 122-23.
31. Id. at 123-24.
32. A prosceutor’s articulated policy of nonenforcement justifies disobedience. 

Even where the policy is not articulated, a citizen may disobey a law if he justifiably 
anticipated nonenforcement by prosecutors, policemen, or juries.

33. Id. at 40-45.
34. Id. at 96-97.

Other examples of legitimating norms are the “lesser evil” defense 
in criminal law and the norm of justifiable nonenforcement.29 A citizen 
may invoke the lesser evil defense, where it is recognized, when the 
harm that results from the enforcement of the law outweighs the harm 
enforcement seeks to prevent. The initial decision is the citizen’s. A 
court then decides whether the norm is applicable, and the citizen goes 
unpunished if the court finds enforcement more harmful than nonen
forcement.30 This norm is not regarded as a qualification of the rules 
of the criminal law because it is not as specific as a plea of self-defense, 
for example; the norm constitutes a delegation of authority to judges 
to rule on unforeseen situations and not a qualification of the command 
addressed to the citizen.31 A similar norm, anticipated nonenforce
ment, may justify disobedience of a law a citizen believes will not be 
enforced.32

Throughout Discretion to Disobey, in-system justifications for rule 
departure are presented in contrast to models that do not allow for such 
departure—the “rule-of-law model,”33 applicable to officials, and the 
“law-and-order model,” applicable to citizens.34 As their names imply, 
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these models require rigid adherence to rules. They are models in 
which the rules allow for wide discretion, but only for delegated and 
not for deviational discretion. By contrast, Discretion to Disobey, in a 
final chapter,35 36 expounds on an analysis of justified rule departure as a 
feature of the legal system. Here, the authors call the usual model of 
the legal system the “rational-bureaucratic model,” which is a product 
of the law producer’s view of legal obligations.30 As an alternative to 
the rational-bureaucratic model, the authors suggest a model that is 
said to accommodate the perspective of law receivers. This model is 
a system of checks and balances extended from Congress, the Execu
tive, and the Judiciary downward through middle officials to citizens.37 
Under the rational-bureaucratic model, authority is monopolized by 
rules, judgments are rendered according to law, the law is consistent 
and complete, and the receivers of the law are entitled to legal justice. 
The alternative model breaks the monopoly of power and modifies the 
rule of law governing official role conduct without causing “a collapse 
of the system and the rule of lawlessness.”38 Incompleteness and in
consistency when officials check officials are viewed as “necessary con
comitants of the system’s response to social change and to the com
plexity and indeterminancy of social objectives.”39 Finally, under a 
system of checks and balances, the receiver of law is entitled not to a 
legally correct decision but to one that is just in relation to the ultimate 
purposes of the legal system.40

35. Id. at 184-218.
36. Id. at 196-201. The authors view this rational-bureaucratic model as similar 

to the third of Max Weber’s pure types of legitimate authority. Id. at 201, 236 n.3, 
citing M. Weber, The Theory of Social and Economic Organization 329-32 
(Henderson & Parsons transl. 1947).

37. M. Kadish & S. Kadish, supra note 4, at 201-11.
38. Id. at 202.
39. Id.
40. Id. at 203.
41. Id. at 210.

Both the rational-bureaucratic and the extended checks and balances 
models of a legal system contain “principles of acceptance”—the equiv
alent of propositions of appropriateness for role agents—that tell the 
receiver of the law whether he must obey a particular rule. Under the 
rational-bureaucratic model there is only one such principle. It re
quires complete obedience to all mandatory rules. In contrast, the 
alternative model of extended checks and balances must provide a 
flexible set of principles of acceptance “unless the system is to collapse 
into chaos.”41 No absolute system of checks and balances is possible; 
if the system is open to rule departures, it is a system of checks and 
balances in the authors’ sense. Under such a system, considerations 
such as those that justify legitimated interposition and the legitimating 
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norms for legitimated disobedience become appropriate. What, then, 
is the meaning of legal rules and of legal obligation and how do they 
govern the actions of men?

[They govern] . . . the way most “ruling” of autonomous men 
occurs—through the presentation of reasons to obey so strong 
that the individual will consider carefully, and in a structured and 
ordered way, his refusal to comply. Rules of law may still func
tion, then, to produce order, though they be less than total and 
not invariable; and, in any case, that is the way most ruling works. 
In sum, we may conceive of mandatory rules imposing obligations 
as elements in an interaction through which legal communities 
of producers and receivers of rules control their affairs. In such 
a community the conduct of men is neither subject to obligations 
as the exclusive determinants of proper action nor controlled 
simply by threat or reward.42

42. Id. at 216.

II
The foregoing outline of Discretion to Disobey does not do justice 

to its rich content and is meant to stimulate interest in, rather than to 
be a substitute for the book. Not only have I neglected to detail many 
particular observations on the constitutional and criminal law topics 
that the authors use to illustrate their thesis, but also I have left out, 
even by way of reference, a good deal of their detailed argument re
lated to the book’s broader concerns. What follows are a few prelimi
nary observations on the book’s central theme that will at times refer 
to, but by no means exhaust, the authors’ more specific arguments.

To begin, I would like to raise questions about the book’s claim that 
in part it describes how our legal system really works. As I see the 
authors’ method, they start with evidence of apparent rule departures 
condoned by the legal system. They then invent or discover labels and 
categories that, if applied, result in an analysis under which it is “logi
cally” possible for the legal system to acknowledge that departures from 
mandatory rules have taken place and to allow such departures. The 
authors then set out to prove that law receivers at times have incorpo
rated these labels and categories (or at least a way of thinking that is 
functionally equivalent) into their attitudes toward law.

In evaluating the labelling aspects of the authors’ method, one must 
begin with the elementary premise that everyone is entitled to his own 
language. Unlike the authors, some might identify a role with the role 
means and consider ends that cannot be accomplished through those 
means to be outside the role by definition. Similarly, some might define 
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anything outside the legal rules as outside the legal system, and a man
datory rule as clearly forbidding mle departures. Under this definition 
of a mandatory rule, a ride that the system permitted to be selectively 
disobeyed would not be mandatory. New labels may be accepted or 
rejected on the basis of how congenial the labels are, but the most im
portant standard against which new labels must be evaluated is clarity.

An assessment of the clarity of the authors’ terms reveals that the 
meanings of the “ends” related to the role and, in the legal context, the 
ends related to the legal system are perhaps the least clear. One can 
say with certainty that in the legal context ends are not necessarily 
limited by what is permissible under the mandatory rules. One is told 
also that the ends are something less than what would give “conscience 
free reign.”43 In between, however, an “end” for an official can be as 
broad as “justice” and reach beyond to “background ends,” which are 
not clearly defined.44 For citizens, the legitimating norms that serve 
as the functional equivalents of ends bring into play even more un
limited considerations.45 46 Since one of the major functions of ends in 
Discretion to Disobey is to provide limits to legitimated disobedience, 
this lack of clarity needs correction. If the correction proves destruc
tive of the extensive autonomy of law receivers that the proposed anal
ysis purports to preserve, its language system is seriously flawed.

43. See id. at 182.
44. Id. at 23.
45. See notes 25-32 supra and accompanying text.
46. M. Kadish & S. Kadish, supra note 4, at 123.
47. Id. at 123-24.

The meaning of “rule” also is not clear. Discretion to Disobey clearly 
deals with formal rather than possible “actual” rules, but this distinction 
alone is insufficient. Even a formal rule may be qualified. It is im
portant to the book’s analysis that legitimated rule departure be dif
ferentiated from compliance with a qualified formal rule. Therefore, 
the analysis should provide the reader with guidelines for distinguish
ing legitimating norms from rule qualifications. As mentioned earlier, 
the validity norm is said not to be a qualification that adds to rules the 
proviso that they be valid before they apply. Rather, “it applies not to 
a rule’s contents but to its origins; it addresses itself not to the rule’s 
recipient but its maker.”40 This description of the validity norm does 
not serve as a touchstone from which to generalize about the difference 
between norms and qualifications, however. The lesser evil defense 
seems in form to be addressed to the recipient of the law; but, as indi
cated earlier, it is differentiated from an obvious rule qualification, such 
as self-defense, because of its breadth.47 In formulating the self-defense 
rule, the legislature specified the circumstances that justify its applica
tion. The lesser evil defense, in contrast, subjects a rule to an open- 
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textured principle that amounts to a delegation of broad legislative au
thority to judges to make a ruling determinative of a particular rule’s 
enforceability under specific circumstances. One is left a bit with the 
feeling that the authors’ standard of what is within and what comes 
from outside the rule is being improvised along the way. Surely, the 
authors are not suggesting that every broadly stated qualification, or 
every broadly stated rule for that matter, becomes, or incorporates 
within it, a legitimating norm.

One might also suppose that it would be impossible to have a rule 
departure without a rule from which one can depart. Yet at one point, 
the authors suggest that such an occurrence is possible. They state in 
reference to an invalid statute that “[o]ne could say that in such a case 
the defendant is vindicated because the rule he is accused of departing 
from never legally existed.”48 At a later point when the authors speak 
of the validity norm in the context of discussing “principles of accept
ance,” they state:

48. Id. at 123.
49. Id. at 187. The authors’ insistence on the subtle coexistence of two criteria 

for telling a law receiver what to do—namely, the validity-conferring rule itself and a 
principle calling for its acceptance or rejection—becomes especially refined in their 
handling of Dworkin’s principles and policies, which would seem to allow in another 
way for a good deal of what the authors seek to explain. Dworkin’s principles differ 
from rules in that they “state a reason that argues in one direction, but does not 
necessitate a particular decision . . . principles have a dimension that rules do not—the 
dimension of weight or importance.” Dworkin, Is Law a System of Rules?, in Essays 
in Legal Philosophy (P. Summers ed. 1968), cited in M. Kadish & S. Kadish, supra 
note 4, at 71.

The existence of principles, according to the authors, does not imply the falseness 
of legitimated interposition. Though all they “require is that due weight be given 
them, an official in some instances might find it impossible to give them their due . . . 
and still serve the ends of his role.” M. Kadish & S. Kadish, supra note 4, at 71. 
Furthermore, one does not know whether a directive is a rule or a principle until 
one knows whether one is permitted to deviate from it.

Only when we determine that a rule may be legitimately departed from 
within its own legal context are we in a position to say that the rule was really 
a principle of policy all along. Until that happens the role agent confronts 
the predicament whether to comply with a constraint. He does not know 
that it is a principle or a rule. It may be useful for some purposes to 
call the constraint a principle or policy if departure from it is legally acceptable, 
but it is no help at the point of action.

Id.

[T]o defend the sufficiency of mandatory rules to guide conduct 
on the ground that they are not mandatory unless they are 
valid leaves the citizen or official uninformed about the validity 
of the rules and whether it is up to him to make a judgment. 
The simple existence in legal systems of criteria for validity 
does not and cannot help him ... a distinction exists between 
validity-conferring rules and the principles by which a citizen or 
official must judge that validity has indeed been conferred or is 
likely to be conferred.49
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It seems possible, then, to have a “rule” violation of a rule that does not 
exist at all, provided its nonexistence is uncertain. Is it also true that 
any “rule” that prior to judicial interpretation or fact-finding is of un
certain application if “departed from” in a particular case can be said 
to have given rise to legitimated disobedience? Do the legitimating 
norms in many such cases lie in procedures that provide access to the 
courts?

Further clarification of what makes an official’s role a recourse one 
also is required. We know that provision for effective rule departure 
without legal accountability does not suffice; “the determining consid
eration is whether the class of rule departures has become institutional
ized, in the sense that it has become a domesticated and integrally 
functioning instrument for achieving the ends of the legal system.”50 
Greater clarity is not promised by the statement that “determining 
when this is so for any class of actions demands a reading of a complex 
and subtle interplay of rules, practices and arrangements and then- 
underlying purposes.”51 The process is supposed to be illustrated by 
the discussion of the jury, in which the authors try to show that the 
jury’s role is not merely one of delegated discretion or one permitting 
it to nullify a claim in the name of justice. The authors’ view is that 
the jury has a recourse role allowing it to disregard the evidence and 
instructions when they violate law ends and related background ends. 
The full analysis of the jury yields no further generalizations about how 
the fine distinctions between delegated discretion, veto power, abuse 
of power, and a recourse role can be drawn.52 The criterion of institu
tionalization of legitimated rule departures not only is difficult to apply 
but also implies that institutionalization cannot be achieved unless rule 
departures that are not legitimate first transpire. Should the criteria 
for what is an official recourse role, then, not include reasonably antici
pated potential institutionalized rule departures?

50. Id. at 67.
51. Id. at 67-68.
52. Id. at 60-63.

The book’s description of our legal system, which relates the invented 
labels to the attitudes of law receivers, raises several issues. Is there 
any empirical proof that the attitudes of law receivers are based on 
labels such as those used by the authors or on an equivalent way of 
thinking? How extensive need such thinking be before it becomes 
significant? Does such thinking really affect the behavior of law re
ceivers in the way the authors contend?

The book’s various illustrations of legitimated interposition demon
strate that our legal system frequently does not hold legal officials ac
countable for what they do, and it is a reasonable assumption that what 
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they do is at times violative of rules. However, the book presents no 
objective proof that receivers of law, whether officials or citizens, do 
with any reasonable degree of frequency use the labels the authors 
employ, or what can reasonably be regarded as functional equivalents, 
when they depart from mies. Nor are there objective findings to show 
that the suggested way of thinking would restrain “disobedience” in 
the manner indicated. The authors most closely approach offering 
evidence of restrained disobedience by law receivers when they refer 
to the Kalven and Zeisel study of juries, which does conclude that juries 
only rarely act contrary to a judge’s instructions and the evidence.53 
Perhaps this confirms that jury disobedience has been restrained. On 
the other hand, the authors also cite Kalven and Zeisel’s further conclu
sion that juries rarely yield to sentiment in “the teeth of the law.” The 
jury does so by and large only in the “apparent process of resolving 
doubts as to the evidence.”54 This does not seem to support a conclu
sion that jurors’ emotional responses relate to furthering of the law or 
that jurors believe their action to be neither authorized nor entirely 
outside the law, or that some jurors are not entirely indifferent about 
such matters when they act.55

53. See id. at 65; H. Kalven & H. Zeisel, The American Jury 498 (paperback 
ed. 1971).

54. M. Kadish & S. Kadish, supra note 4, at 55, quoting H. Kalven & H. Zeisel, 
supra note 53, at 165.

55. Throughout the discussion of other examples of legitimated interposition, the 
authors concede the evidence is not clear whether the discretion exercised is truly 
deviational, which is required for legitimated interposition, or delegated. They 
suggest that there may be a historical sequence from deviational to delegated discretion. 
This possibility makes it difficult, however, to test the authors’ thesis, since evidence 
of current delegated discretion always can be interpreted speculatively as having 
originated with acts of deviational discretion.

While empirical proof related to these issues might consist of as yet 
nonexistent objective findings by behavioral scientists, impressions by 
individual law receivers also would be relevant. Since the readers, 
including this reviewer, are receivers of the law, the extent to which 
the labels used by the authors reflect a reader’s own thinking may in 
itself constitute partial proof of the authors’ thesis. Each reader cannot 
be sure, of course, how extensively his reaction is shared, but if the 
labels used are congenial to him, if they produce in him the attitude 
described, and if he does not regard himself as unusual, he would seem 
to be entitled to decide that the authors have at least made out a pre
liminary case.

Ill
This brings me to my own reaction as one reader. I agree that on 

occasion law receivers react along lines similar to those the authors 
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suggest. The authors cite as one of their examples the small excesses 
over the speed limits that policemen usually tolerate.56 I, for one, and 
some others are likely to think of ourselves as law breakers when we 
exceed the speed limit, but we feel justified because a pattern of non
literal enforcement exists. We in turn regard this nonliteral enforce
ment as justified because it serves the ends of realistic enforcement of 
speed laws. However, that all or a sizeable percentage of law receivers 
think along such fines, even on this subject, I would not venture to 
assert with certainty. I entertain similar doubts about the authors’ 
other examples of legitimated rule departure.57 I am inclined to believe 
that juries who acquit even though their instructions would lead them 
to convict very often are really unaware that they are acting contrary 
to instructions and that those who are aware are more likely to think 
of themselves as law breakers who are justified because they are serving 
values outside the legal system that are more important to them. Pros
ecutors are more likely to view their nonenforcement and plea bargain
ing as exercises in delegated discretion than as the deviational discre
tion envisioned by Discretion to Disobey.58 It seems to me that law 
receivers who disobey an invalid statute are more likely to do so be
cause they believe that an invalid statute is in fact no statute at all and 
may be disregarded than they are to justify their disobedience by 
reference to the subtle idea that a legitimating norm is strong enough 
to overcome one’s law-breaking inhibitions.

56. M. Kadish & S. Kadish, supra note 4, at 131.
57. The authors test legitimation in part by the extent to which the rule permits 

departures under their suggested conditions for legitimation. See id. at 211. It would 
seem, then, that if rule departures for which one is not held legally accountable 
occurred significantly more frequently without those conditions being met, the authors’ 
thesis would not stand.

58. Prosecutors are lawyers, after all, and therefore will take advantage of any 
leeway available to them under reasonable interpretations of the law. I am not pre
pared to believe that lawyers who take advantage of such leeway think of themselves 
as disobedient, and I do not understand why prosecutors involved in plea bargaining 
would view themselves as disobedient. Former Special Prosecutor Jaworski’s justifica
tions for some of his actions in the Watergate prosecutions and former Manhattan 
District Attorney Kuh’s justifications for his policy of allowing drug offenders to 
plead to a lesser offense prior to indictment when the law prohibits plea bargaining 
after the indictment illustrate the “non-disobedient” self-image plea bargaining 
prosecutors assume. See N.Y. Times, June 19, 1974, at 1, col. 6; id. at col. 2 
(late city ed.). Richard Sprague, a former Philadelphia prosecutor who criticized 
Jaworski’s actions as illegal, may be viewed as having supported the authors’ thesis 
when he alluded to plea bargaining because of overcrowded courts as justified and 
did not make clear whether such plea bargaining would be a rule violation.

Other readers may disagree with my impression, and further clarifica
tion of terms and more refined empirical research may sustain the 
authors’ hypothesis that our legal system retains its openness by legiti
mizing disobedience. Even now many readers may find the authors’ 
thesis suggestive. A widely disseminated hypothesis about the attitudes 
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of law receivers, if sufficiently appealing, could become self-fulfilling 
prophecy. Because the hvpothesis may prove correct, and also because 
the authors themselves in part advocate a certain degree of legitimated 
disobedience, a few observations about the normative aspects of Dis
cretion to Disobey are in order.

IV

In their discussion of the values and risks of legitimation,59 the au
thors reveal that they are aware that an increase in legitimated inter
position and legitimated disobedience may destroy values preserved by 
the rule-of-law and law-and-order models. These are the freedom from 
willful imposition by fellow citizens and officials and the possibility that 
an effective threat of punishment will make law receivers feel a sense 
of obligation to comply. In short, “[t]he risks ... of extending the 
possibilities for legitimating rule departures . . . threaten both our 
freedom from tyranny of office and our orderly and consistent mode of 
conducting social affairs. They are the very risks that argue against 
any policy that imposes an anarchic principle for the behavior of offi
cials and citizens.”60

59. M. Radish & S. Radish, supra note 4, at 171-83.
60. Id. at 177.
61. Id. at 177-78.
62. Id. at 178, citing Wigmore, Program for the Trial of a Jury, 12 J. Am. Jud. 

Soc’y 166 (1929).
63. Id. at 178.

Against these risks must be considered the value of legitimated rule 
departure. As indicated previously, the authors claim that legitimated 
interposition increases “a legal system’s flexibility and responsiveness” 
by “preserving justice in special cases [and] thus ameliorating the ef
fects of the bureaucratic mentality that follows the rules come what 
may” and by “creating a certain looseness in the joints of the legal 
system that allows for a salutary adaptation to social conflict and 
change . . . .”61 While other strategies can achieve these ends, the 
authors see legitimated interposition as superior. Formal legal change 
in a democracy always will tend to be relatively slow. Even imagina
tive formulation of exceptions to legal rules will not result in exceptions 
covering all of the situations that should be excepted.62 Delegated 
discretion, which is the strategy closest to the authors’ “deviational” 
discretion, “inevitably comes wrapped in restraints of some kind . . . 
[and therefore] may fail to ease the tension between constraints and 
ends where that tension is generated by the more radical challenges of 
social and political forces.”63 Moreover, it is not always clear that 
delegated discretion should be granted. “Legitimated interposition,” 
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on the other hand, “has at least the virtue of serving as an interim 
measure. No legislative body has to decide to grant a dispensing power 
to an official. The liberty to depart from the rules tends to evolve with 
the need; it does not have to be engineered deliberately. Then, with 
the passage of time and the accumulation of experience, legitimated 
interposition may be converted into delegated discretion . . . .”64 The 
authors prefer legitimated interposition because it also is likely to be 
kept within narrower limits than delegated discretion. Finally, legiti
mated interposition is desirable because it “allows the appearance of 
absolute adherence to the law to be maintained.”65

64. Id. at 179.
65. Id. at 180.
66. Id. at 68-69. The authors argue that a southern jury that acquits a white 

segregationist who has killed a civil rights worker is engaged in legitimated rule de
parture when it acquits “on the grounds that in the public interest carpetbag trouble
makers must be discouraged from venturing into their community, and that in any 
event the defendant’s act was a political act that should not be punished as a common 
crime.” Id. at 68.

67. Id. at 171-83.

We see here a remarkable faith in the good will and wisdom of the 
bureaucracy, freed of rules. The bureaucracy implicitly is found to 
be more likely to be responsive to radical challenges of social and po
litical forces than are popularly elected legislatures. The use of discre
tion, the authors contend, will be narrower when it is secret than when 
it is out in the open. The process will be more effective because the 
appearance of law will be maintained. Most of this was said before 
Watergate.

To be sure, certain judges and officials have, in recent history, seemed 
more responsive to the need for change in the area of civil rights than 
have legislatures. Some might say that because changes were made to 
“appear” to have been compelled by the Constitution rather than pro
claimed to be the outcome of the exercise of delegated discretion, it 
became easier to bring about what change there was. But judges and 
the bureaucracy are not always in the vanguard. The antagonism of 
the judiciary to social and economic legislation in the early New Deal 
and the calculated thwarting by juries and state officials of the purposes 
of the federal civil rights acts indicate that these groups may resist 
change even after the legislature has mandated it. However, accord
ing to the authors, jury resistance to change is as legitimate as jury 
promotion of change, provided the jury acts in good conscience to 
further the ends of the legal system and related ends as it sees them.66

As indicated, the authors, while conceding that legitimated inter
position entails risks,67 point to the loosening of the system as one of 
its desirable consequences. But a loose system can be either good or 
bad, even within the narrow confines of these terms as used by the 



1975] Book Reviews 845

authors, who equate good with the adaptation of the legal system to 
reduce means-ends tensions. A method of loosening the system that 
involves providing officials with a good deal of almost unlimited secret 
discretion may be counterproductive not onlv because the officials may 
well have greater leeway to act in a wav that is detrimental to the 
system’s adaptibility, but also because those who believe in the “ap
pearance” of rule compliance may reject even correct adaptive action 
by officials if they discover that the rule compliance was a sham. This 
is increasingly likely in a world in which the secrets of professions or 
of elites have become so much less well kept. Moreover, despite the 
Kalven and Zeisel finding that juries rarely contravene the law, I see 
no reason to believe, as the authors seem to, that when not explicitly 
delegated, the authority to depart from a rule is more likely to be 
sparingly used. The vagueness of the ends and the secrecy and unac
countability of legitimated interposition are more likely to produce 
widespread rule departure by common, ordinary, flesh and blood of
ficials.

Thus, a curious and perhaps unintended outcome of Discretion to 
Disobey is that the greatest beneficiaries of legitimated rule departure, 
other than juries, are the members of the middle bureaucracy. This 
becomes even more apparent when the scope of legitimate official rule 
departure is compared with the scope of citizens’ power to deviate. 
The authors argue that the values of legitimated disobedience on the 
part of citizens include its tendencv “to expand individual freedom as 
a virtue in itself” and its furtherance of the “democratic commitment 
to citizen participation in government.”68 True, the citizen is told to 
rely initially on his own judgment about whether the legitimating rule 
applies, but a legitimating norm frequently is more constraining than 
the “ends” that justify official rule departure. Furthermore, the citi
zen’s view of the legitimating norm may be vetoed by an official who 
may render the citizen’s disobedience ultimately ineffective and sub
ject to punishment. None of these possibilities need inhibit an official. 
Middle officials’ mle departures that the authors might find appropriate 
may modify legislation or even decisions of top government executives 
or the higher courts, and there is little likelihood that the legislature 
or the top executives will be able to invalidate the immediate actions 
of those middle officials or to punish them.

68. Id. at 181.
69. Id. at 141-83.
70. Id. at 170.

In a chapter entitled “Legitimation as a Social Strategy”69 and else
where, the authors argue that one cannot plan legitimated interposi
tion on the part of officials because it turns “so much on unformulated 
norms and informal relationships.”70 One can only increase opportuni
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ties for legitimated interposition, and, as the authors concede, unre
strained abuse of power, rather than legitimated interposition, may 
result. Do the authors then propose that one should reduce opportu
nities for legitimated interposition unless it and not abuse of power 
unquestionably occurs significantly more frequently? No, the authors 
do not seem to have reduction of opportunities in mind. They seem 
to advocate at the very least that existing opportunities, like prosecu
torial power for selective enforcement, should be given the benefit of 
the doubt. Their attitude toward citizens seems less benign. They 
point out that the scope of the legitimating norm and the conditions 
under which punishment is inflicted can be engineered to vary the 
degree of the system’s openness to citizens’ legitimated disobedience, 
and they advocate strongly that the system not be too open. A citizen 
should not escape punishment where his judgment on the merits turns 
out to be wrong merely because he conscientiously believed he was 
right, whether his belief stemmed from a genuine disagreement with 
recently established precedent or from a mistake of law.71

71. Id. at 153-70.
72. As the authors note, Montesquieu was against such an extension. Id. at 205, 

236 n.5. However, Professor Vile, in a sophisticated study of the separation of powers 
and checks and balances theories, concludes that there is nothing sacred about the 
trinity of legislative, executive, and judicial powers. M. Vile, Constitutionalism 
and the Separation of Powers (1967). The study does not reach the authors’ 
conclusion but is suggestive in arguing that the old doctrine reconciles conflicting 
values of efficiency, democracy, and justice to which now a new value of social justice 
must be added with possible new structural implications.

Perhaps the system of checks and balances really cannot be extended 
down to the citizen.72 Montesquieu’s checking and counterbalancing 
rulers have a common interest in ruling. They tend to cooperate at 
some point; without their cooperation, there would be no law at all. 
Since some law is necessary for the protection of citizens, even the 
people’s representatives presumably will not obstruct indefinitely the 
process of lawmaking. But a citizen in the dock has no such interest 
in law, no interest in common with his accusers. If citizens possessed 
much opportunity to disobey on the basis of disagreement, the system 
of law would run a great risk of breaking down. The risk would be 
greater if the critical problems of legal order were not merely the 
means-ends problems emphasized by the authors. Suppose many come 
to agree with those that claim that the ends of law are oppression of 
the poor or of racial or political minorities and this belief were em
bodied in rules. Would a system of checks and balances extended to 
citizens be a workable way to bring about an orderly change?

This is an age in which all authority is being questioned and modi
fied. The authority of the law is not immune. The dream of a limited 
anarchy, under which a citizen must be persuaded voluntarily to obey 
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the law and where he is free to disobey when in his judgment he has 
powerful reasons for doing so, is enticing to many, including this re
viewer. Discretion to Disobey is an important part of the literature 
that explores this dream. But if I correctly perceive that its model of 
checks and balances extends only down to the middle bureaucracy, 
the consequence might actually be the opposite of what greater free
dom from authoritative rule was intended to achieve. The citizen is 
likely to suffer most in the long run. The more the top executive, the 
legislature, and the highest courts check each other, the greater will 
be the opportunity for interposition, legitimate or illegitimate, on the 
part of the bureaucracy. There is no reason to believe that it will nec
essarily be in the interest of the bureaucracy to limit this interposition 
to the “legitimated” variety. Perhaps all one can do after all is to keep 
trying, despite the difficulties, to produce a flexible and adaptive legal 
svstem that relies less, rather than more, on the informalities advocated 
by the authors.

David Haber*

°Professoi of Law, Rutgers University. B.S., City College of New York; LL.B., 
Yale University.





Lawyer’s Lawyer: The Life of John W. Davis by William H. Har
baugh. New York: Oxford University Press, 1973. Pp. 648. 
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John W. Davis and Daniel Webster had many things in common. 
Each was acclaimed as the greatest advocate of his time. Davis’s 20th 
century record of arguing 140 cases before the United States Supreme 
Court was surpassed by only two lawyers in the 19th century. Webster 
was one of the two. He argued between 187 and 200 cases before the 
Court.1 Both Davis and Webster were leaders of major political 
parties, albeit in very different ways. Webster was instrumental in 
founding the Whig Party. Davis was called late—on the 103d ballot— 
to be the Democratic candidate for President of the United States in 
1924. There also were important differences between the two men, 
however. Webster once observed that a lawyer died poor but enjoyed 
a rich life. Davis died rich, with monies made practicing law, but the 
quality of his engagement in life leaves one feeling somewhat sad for 
him. Webster was called to greatness and answered. Davis was called 
to greatness and did not answer.

1. W. Harbaugh, Lawyer’s Lawyer: The Life of John W. Davis 531 (1973).
2. Id. at 191-92.

The differences between Davis and Webster may be less a measure 
of their character than a measure of the changing role of the lawyer 
in society, although one wonders if Webster would have refused a 
Supreme Court appointment because he wanted to make more money.2 
Webster and Davis each personified the ideals of their profession. Each 
was an embodiment of the “hired gun’’ image of the lawyer. The 
model, however, changed between Webster’s time and Davis’s time. 
For reasons partly attributable to the major shifts of economic organiza
tion and to the organization and maintenance of institutionalized deliv
ery of legal services, Davis’s version of the hired gun looks considerably 
less independent than Webster’s. Davis practiced from and headed 
a large New York “law factory.” He emerged as a lawyer for private 
interest groups. He did not take all comers; beyond price, the nature 
of the law firm and the nature of the clients that it represented seem 
to have dictated client selection. Davis protested his independence, 
but the question of whether he was or could have been independent 
is not easily resolved.

Davis acquired and honed his advocate skills by practicing law with 
his father in West Virginia where, indeed, his practice somewhat re
sembled that of Daniel Webster and his times. But he began to drift 
away from his father over the question of a lawyer’s selection of clients.

[849]
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His father, who believed in representing the little guy, had serious 
reservations about accepting retainers from railroads because of their 
compromising effect on the lawyer’s independence.3 Davis eventually 
headed a law firm—from 1921 to 1954—where his father could not have 
been happy, where his father could not have practiced. That Davis 
obviously possessed skills, charm, and leadership qualities makes one 
whimsically wish that Davis could have hired Daniel Webster, in the 
way that the farmer hired Daniel Webster in Stephen Vincent Benet’s 
The Devil and Daniel Webster, to win back his soul after he had sold 
it to the Devil for a pot of gold.

3. Id. at 48-49.
4. Davis’s elegant 1940 speech on oral advocacy remains the model explanation 

of how the appellate advocate conducts his argument. See Davis, The Argument of 
an Appeal, 26 A.B.A.J. 895 (1940).

5. W. Harbaugh, supra note 1, at 405.

Professor William H. Harbaugh’s biography of John W. Davis is 
well-presented, thorough, and scholarly. As a detached historian re
lying heavily on primary materials, Harbaugh gives the reader a chance 
to draw his or her own conclusions about John W. Davis. The presenta
tion is balanced, objective, and, for the most part, nonargumentative. 
It is difficult to tell what Harbaugh thinks of Davis. Harbaugh im
plicitly raises all of the important issues: What does a lawyer’s own 
philosophy have to do with the plying of his craft? What does a 
awyer owe to the community as a whole? What are the possible 

alternative ways to view the role of the law and the lawyer in our 
society? Aided by the balance and craft of the biographer, this review 
is less an evaluation of the book, Lawyers Lawyer: The Life of John W. 
Davis, than it is a critical examination of John W. Davis as a symbol 
of the advocate’s role in the legal profession and as a legal professional 
whose life illustrates one man’s conceptions of a lawyer’s public respon-

I

There is no question that John W. Davis symbolized for the early part 
of the 20th century the tradition of the lawyer as an appellate advocate. 
By all accounts he was not just an excellent appellate advocate, he was 
great—some said the greatest. Those who praised his skills as an 
appellate advocate represented a wide range of those who heard him 
argue—cooperating counsel and associates, opposing counsel, judges, 
and non-lawyer citizens. Several generations of appellate advocates 
have gone to school on John W. Davis.4 Judge Learned Hand once 
confided that he was so captivated by Davis’s charm and eloquence 
that he feared he might decide cases for Davis irrespective of the 
merits.5 Erwin Griswold called Davis “the best expositor of facts”
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Griswold had ever witnessed.6 And Justice Thurgood Marshall, who 
argued the school desegregation cases against Davis, found his opponent 
to be “the greatest Solicitor General we ever had. You and I will 
never see a better one. He was a great advocate, the greatest.”7

6. Id. at 406.
7. Id. at 503.
8. Id. at 108.
9. Hammer v. Daggenhart, 247 U.S. 251

10. W. Harbaugh, supra note 1, at 108.
11. Id. at 414.

The qualities that made Davis a great advocate seem to have been 
charm, industry, mastery of the legal issues, mastery of the language, 
mastery of himself, at least as an advocate, and the ability to speak 
and write in a simple, direct way. This list of qualities appears to 
constitute a simple formula for success at the appellate bar, but in order 
to reproduce Davis’s arsenal of skills, one would have to approach 
life and the law the way Davis approached them.

Davis’s ability to simplify complexities was both the keystone and 
the organizing principle of his approach to appellate advocacy. For 
Davis this was not an acquired ability. Indeed, in Davis it may have 
been more a trait than an ability; it was Davis’s gestalt. Simplification 
was Davis’s ground of being, the perspective from which he viewed the 
world. Of course Davis, like the rest of us, was a complex individual, 
but, for reasons of birth, early training, or temperament, he did not see 
himself and he did not see other men in complex terms. For him the 
world was simple. He was a fundamentalist; he reduced life to simple 
terms of right and wrong, black and white, true and false. When he 
spoke to an issue like economic organization or government regulation, 
his penchant for reduction was apparent. He believed that economic 
man was a reality, not a model. Similarly, his lifelong adherence to 
principles of Jeffersonian democracy revealed a belief in radically 
delimited government.

Davis’s approach to law was the same as his approach to life; he 
believed in fixed principles. Where others saw in the law shadows 
and blurred areas, Davis saw clarity. Davis distrusted most of 
the new jurisprudence of the late 19th and early 20th centuries. 
He disagreed with, and was uncomfortable with, the relativism that 
he saw Holmes use.8 9 For Davis there were no relatives; there were 
only absolutes. He was suspicious of the “sociological” and “broad 
construction” jurisprudence transported from Roscoe Pound’s Harvard 
to Washington, although, as Solicitor General, Davis did give associates 
like Robert Szold, in cases like the Child Labor Case" room to write 
briefs employing their perspective.10 He strongly resisted legal 
realism.11 Where others saw law as a moving, shifting framework for

(1918).
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the governance of a complex series of social interractions, Davis saw law 
as static. He approached constitutional principles this way too. Unlike 
Hughes, Davis saw the Constitution not as living law but as a body 
of grants, limitations, and prohibitions that were fixed and sacred for 
all time.12 For Davis, if “law” could change, it wasn’t law at all.13

12. Id. at 107.
13. Id. at 108.
14. It should be noted that Davis had not argued any cases in the Supreme Court 

before he became Solicitor General in 1913. The office was his apprenticeship as 
the premier 20th century advocate before the Supreme Court.

15. Id. at 60.
16. Id.

Those who praised Davis as being a great advocate never accused 
him of being a great scholar or a deep thinker. As a presidential 
candidate, Davis revealed the limitations of the ability to simplify. 
The very talents that enabled him to frame issues for judicial disposi
tion seemed to block his ability to think about, feel about, and solve 
problems in a broader context. The striking limitations inherent in 
the appellate advocate’s professional talents raise some haunting and 
far-reaching questions about the efficacy of the adversary system and 
the advocate’s role in the resolution of problems generally.

Davis possessed, in addition to the ability to simplify, manners, grace, 
and charm that enabled him to be both easy with his listeners, appellate 
udges, and accepted by them. Davis was a gentleman; he was at 
lome with his listeners on the United States Supreme Court,14 with 
the British upper classes when he was United States Ambassador to 
the Court of St. James, and with his clients, J.P. Morgan and the 
Morgan partners.

Davis had yet one other skill or attribute that helped him as an 
advocate. He disciplined his emotions. He was in control of himself. 
This apparently was an acquired characteristic for his earlier days were 
marked with outbursts of temper. He once struck an attorney in court 
and once hurled an inkwell at a lawyer in court.15 Harbaugh reports 
that Davis’s curbing of his passions was a measure of extraordinary 
self-discipline.16 Apparently, however, Davis carried this self-discipline 
too far. Self-control turned into dispassion, distance, and coldness. 
He was detached from the very affairs that engaged him, and he seemed 
detached from the passions of both his times and his own private life. 
One senses from the reports on Davis’s briefs and oral arguments a 
style that blended simplicity of statement with this distance and 
coldness. Simplicity made the complex understandable, while dis
tance and detachment made the pain and pleasure of human passion 
more bearable.

There is a deeper point here. Lawyers, whether they are advocates 
or counsellors, market a perspective. They market objectivity about 
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the affairs of others. But advocates frequently go beyond simple pro
fessional distance for reasons related to their own stability and to the 
need to argue matters that do not necessarily correspond to their own 
feelings. The advocate is to law what the surgeon is to medicine. He, 
like the surgeon, is once removed from the market. That there are 
great hidden costs in the appellate advocate’s detachment is exem
plified by Davis’s life. The habit of or desire for distance exacts a price 
from the individual lawyer. He becomes distant from his own human 
instincts. Perhaps more important for the legal system, the advocate 
comes to look at the world in terms of issue formation rather than in 
terms of dynamics or essences.17 This may be an implicit weakness 
in an adversary system. Marshall McLuhan would describe the medium 
of appellate advocacy as a “cool” medium; Davis’s briefs were the 
models. One has to wonder whether the court and society miss some
thing by this model, when they are deprived of the passion involved 
in the issues.

17. Davis’s ability to remain detached from the social forces that generated a legal 
issue while he dealt with that issue was illustrated by his involvement in labor 
litigation. Davis exhibited an interest in the use of the injunction as a weapon to 
break strikes and prohibit picketing. As a Congressman he drafted the antilabor 
injunction provisions that were to be incorporated in the Clayton Act. On the 
broader issue of labor’s right to combine to bargain for wages and over working 
conditions, Davis opposed labor. He viewed those problems as matters of freedom of 
contract between the individual worker and his employer. As a member of the 
executive committee of the Liberty League, in fact, he argued a key case attacking 
the National Labor Relations Act. Id. at 372-80; see Associated Press v. NLRB, 301 
U.S. 103 (1937).

Despite these antilabor views, one of his first cases in West Virginia involved 
the representation of the United Mine Workers Union. Some of the officials had 
been held in contempt of a sweeping injunction obtained by a coal operator. Davis 
argued that the injunction violated free speech rights and won. He never again 
represented labor in an important matter. W. Harbaugh, supra note 1, at 39-41. 
Nor did he, at any time during his career, show much concern for first amendment 
questions. However, there was consistency in Davis’s involvement in labor litigation. 
For him the anti-injunction fight had nothing to do with the broad concerns of the 
labor movement but rather was a dispute over legal niceties.

II
The major issue posed by the career of John W. Davis is not, however, 

his style of advocacy or even his antediluvian social and political 
philosophy. Rather, it is the question of his independence and pro
fessional responsibility. Harbaugh’s handling of this issue, throughout 
the book, is excellent. The lack of independence showed up early 
in Davis’s practice in West Virginia, as that practice became increasingly 
confined to the representation of railroads and coal mining interests. 
In an early case, Davis was to represent a small coal company in a 
dispute with a small railroad over car allotments. Before accepting
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the case, Davis went to the General Counsel for the Baltimore and Ohio 
Railroad to ask whether his representation would “embarrass” the rail
road, which Davis represented. He was informed that the railroad had 
nothing to do with the matter. A short while later, in connection with 
a similar case, the B & O General Counsel told him that there ought to be 
a limit to such representation; Davis did not take the case.18

18. W. Harbaugh, supra note 1, at 57-58.
19. Id. at 122.
20. Id. at 181-83.
21. Id. at 193.
22. Id. at 200.
23. Id. at 202, quoting, Frankfurter, Why Mr. Davis Shouldn’t Run, New Republic, 

XXXVIII, Apr. 16, 1924, at 194-95.

Money was the lure that seemed to wean Davis from his early 
Progressivism. In a very revealing note to his mother, at a time 
when he was thinking of leaving the Solicitor General’s Office and 
negotiating with a Wall Street law firm, he told her that the firm was 
“distinctly counsel for the predatory rich.”19 Those particular negotia
tions were broken off because Davis felt obliged to remain in the Gov
ernment during World War I. But, after serving as Ambassador to 
Great Britain, the negotiations that led to his becoming the head of a 
New York law firm again had a distinct quality of wealth-seeking 
about them.20 In 1922 he declined a strong overture for a Supreme 
Court Justiceship because he wanted to remain in the moneymaking 
branches of law. The rebuff angered Chief Justice Taft, who wrote 
to a New York lawyer friend, Charles Burlingame: “If you people in 
New York were not so eager for money and would be content to live 
on a reasonable salary . . . you might have some representatives on 
the bench, but you are after the almighty dollar.”21

Davis became increasingly associated both in his practice and in 
the mind of the public with the clients he represented. That associa
tion became an important issue in the presidential campaign of 1924. 
Davis was attacked because of the clients he represented, mainly the 
Morgan interests. In response, Davis fell back on the classical view 
of the advocate’s independence from his clients and asserted that no 
man controlled the independence of John W. Davis the lawyer. 
Whether Davis was aware that he had sold out is not the question, 
however; even his critics agreed that as a matter of conscious choice 
Davis’s assertion of independence was probably correct. But questions 
of accommodation and co-option remain. Professor Harbaugh’s treat
ment of the debate quite correctly points out that the issue of a law
yer’s independence was much more “subtle than either Davis or his 
admirers perceived.”22

Felix Frankfurter, in an article in the New Republic entitled “Why 
Mr. Davis Shouldn’t Run,”23 placed the issue of Davis’s independence 
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in proper perspective by framing it as a question of opportunities not 
sought. Frankfurter noted that while it was a mistake to tie lawyers 
in general to their clients, it was not a mistake to do so in Davis’s 
case. “Few lawyers ever were confronted with a clearer choice than that 
which faced Mr. Davis on his return from London,” Frankfurter wrote. 
“Experience, circumstances, and endowment combined to offer him 
the great rewards and the ancient freedom of the unattached advocate. 
It was his to choose and he chose a different path.”24

24. Id.
25. It is probably fair to say that Davis’s personal political and social views were 

never seriously at variance with those of the clients he represented. His participation 
as counsel for the state of South Carolina in 1953, when he argued in his last case 
before the United States Supreme Court that school segregation was consistent with 
the mandates of the fourteenth amendment, can be taken as indicative of his general 
outlook on major social and political issues. Though a son of the immediate post-war 
South, Davis was not a bigot. He just believed that things should remain as they 
always had been. He was a conservative. He believed that the law preserved what 
was. It was a tool for the status quo. His conservatism was refined by his representa
tion of his Wall Street clients, who, after all, benefitted most from the maintenance 
of the status quo.

26. Id. at 113-16.
27. Id. at 265-66.
28. Id. at 125-27.
29. Id. at 323-26.

John W. Davis was not available to all comers who wished to be 
represented. His average annual income during the five worst years 
of the depression—$275,000—was a silent testament to his unavailability 
as a hired gun for most persons in need of legal services. He was a 
lawyer with costly habits, and he found in his wealthy clients a congenial 
way to satisfy his material needs. The transformation of his principles, 
if in fact there was a transformation,25 to make them compatible with 
his clients was not unpleasant. Indeed, the transformation may have 
been so subtle and painless that Davis was unable to recognize in
consistencies that arose when he championed the causes of the wealthy— 
and inconsistencies did arise. For example, as Solicitor General he 
argued, and believed, that bigness of enterprises was a per se threat to 
market freedom. He felt that United States Steel Corporation need 
not have engaged in actual abusive practices to be held in violation 
of the antitrust laws.26 However, while counsel for the House of 
Morgan, which had been the moving spirit behind the creation of 
United States Steel, he heavily criticized the antitrust laws.27 Similarly, 
while he had been indifferent to issues of personal freedom and privacy 
during World War I,28 he became a “champion” of privacy when the 
Pecora Investigation wanted to know about the net worth and income 
of the Morgan bank.29

In the few instances when he represented individuals caught in a 
squeeze by Government—Macintosh, who was denied citizenship be-
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cause of conscientious objection,30 and Oppenheimer, whose loyalty was 
questioned by the Atomic Energy Commission31—Davis appears to 
have been motivated more by class and connection than by principle. 
In general, he resisted efforts of the American Civil Liberties Union 
and others to use his skills and his prestige on behalf of those caught by 
major injustices of the system.

30. Id. at 281-97; see United States v. Macintosh, 283 U.S. 605 (1931).
31. W. Harbaugh, supra note 1, at 454-61.
0 Research Attorney, The Childhood and Government Project, University of Cali

fornia, Berkeley, School of Law (Boalt Hall); Affiliated Scholar, American Bar 
Foundation. A.B., Washington University; J.D., University of Chicago.

Ill
There can be little doubt that Davis was a great advocate in the 

classical tradition. However, he never used his great arsenal of pro
fessional tools on behalf of those who would have been relieved by a 
change in the distributive system of justice or by a day in court. He 
never approached law as though it were an instrument to redress social 
injustice, as though it were an instrument for social change. In my 
mind the lawyer in the neighborhood law office is and remains closer 
to the traditions of Webster than was Davis, the acknowledged “great 
advocate” of the 20th century. The neighborhood lawyer makes 
clear, almost by his presence, the issues that need resolution in our 
time. John W. Davis, for all his skill, never did this for the courts, 
for his society, or for himself.

F. Raymond Marks0
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