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JUVENILE DOUBLE JEOPARDY

Charles FI. Whitebread ii ° and Robert Batey 00

A wide gap exists between promise and performance in the pro
tection of juveniles from double jeopardy. The Supreme Court has 
articulated clearly the need for due process protections in juvenile 
proceedings, but recent decisions have made the applicability of those 
protections in the double jeopardy context less than clear. The con
fusion about constitutional imperatives, when combined with the com
plexity of the subject matter, has enabled both courts and legislatures 
to remain oblivious to the fundamental right involved when they dis
pose of the double jeopardy claims of juveniles.

In this article we will examine juvenile double jeopardy in an effort 
to alert both judges and legislators to the need for greater safeguards 
against such jeopardy. In the first section we canvass the relevant 
holdings of the United States Supreme Court and conclude that those 
decisions require recognition of the juvenile’s right to bar multiple 
threats of judgment. In the second section we measure the efforts 
of legislatures and courts against the constitutional standards developed 
by the Supreme Court and conclude that legislative and judicial efforts 
to bar multiple jeopardy have been characterized more often by failure 
than success. In the final section we present a framework for the 
resolution of juvenile double jeopardy problems, a framework designed 
to assist legislators and judges in the discharge of their constitutional 
duties.

At the outset, before the underlying constitutional issues raised by 
juvenile jeopardy are approached, five situations involving multiple
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jeopardy in the juvenile setting must be distinguished. In the obvious 
situation, the state bases successive juvenile court proceedings on 
petitions alleging the same criminal act. A state, however, can place 
the young in multiple jeopardy in four less obvious ways through com
binations of juvenile and criminal proceedings. In everv American 
jurisdiction but one,1 juvenile and criminal courts hold concurrent 
jurisdiction over juveniles charged with certain crimes. All but three 
of these jurisdictions 2 provide tor a hearing to determine which court 
has jurisdictional priority. The proceeding is either a waiver hearing, 
which serves as a bridge from the juvenile to the criminal courts,3 or 
a certification hearing, which serves as the bridge from the criminal 
to the juvenile court.4 Not all of these states require that priority 

1. New York deprives the criminal courts of jurisdiction over those under 16 years 
of age. N.Y. Penal Law § 30.00 (McKinney 1967). The juvenile court is denied 
jurisdiction over those 16 years of age or older. N.Y. Family Ct. Act §§ 712(a), 713 
(McKinney 1963).

2. In Delaware, Louisiana, and Nebraska the prosecuting attorney chooses the 
court in which the juvenile will appear. In Delaware a prosecutor can obtain criminal 
jurisdiction only by charging a juvenile with a “capital felony.” Del. Code Ann. tit 
10, § 957 (1953). In Louisiana such jurisdiction can be obtained only if a “capital 
crime or any crime “defined by any law defining attempted aggravated rape is charged 
La. Const, art. 7, § 52 (Supp. 1974). In Nebraska the prosecutor’s discretion is 
complete. See Fugate v. Ronin, 167 Neb. 70, 75, 91 N.W.2d 240, 243-44 (1958), 
Neb. Rev. Stat. § 43-205 (Supp. 1974).

3. Forty-four states and the District of Columbia give the juvenile court the power 
to waive its jurisdiction in certain circumstances. See Ala. Code tit. 13, § 364 (1958). 
Alaska Stat. § 47.10.060 (1971); Ariz. Rev. Juv. P. 12 (1973); Cal. Welf. & Inst’ns 
Code § 707 (West 1972); Colo. Rev. Stat. Ann. § 22-1-4(4) (Supp. 1969); CONN 
Gen. Stat. Ann. § 17-60a (Supp. 1974); D.C. Code Encycl. Ann. § 16-2307 (Supp 
1970); Fla. Stat. Ann. § 39.02(5)(a) (1974); Ga. Code Ann. § 24A-2501(a) (Supp.
1973) ; Hawaii Rev. Stat. § 571-22 (Supp. 1973); Idaho Code § 16-1806(1) (Supp
1974) ; III. Ann. Stat. ch. 37, § 702-7(3) (Smith-Hurd Supp. 1974); Ind. Ann. Stat 
§ 31-5-7-14 (Burns 1973); Iowa Code Ann. § 232.72 (1969); Kan. Stat. Ann. § 38- 
808(b) (1973); Ky. Rev. Stat. Ann. § 208.170(1) (1970); Me. Rev. Stat. Ann. tit. 
15, § 2611(3) (1964); Md. Ann. Cts. Code § 3-816 (1974); Mass. Gen. Laws Ann. 
ch. 119, § 61 (1969); Mich. Comp. Laws Ann. § 712A.4 (Supp. 1974); Minn. Stat. 
Ann. § 260.125(1) (1971); Miss. Code Ann. § 43-21-31 (1972); Mo. Ann. Stat. 
§ 211.071 (Vernon 1960); Mont. Rev. Codes Ann. § 10-1229(1) (Supp. 1974 . 
Rev. Stat. § 62.080 (1973); N.H. Rev. Stat. Ann. § 169:21-a (Supp. 1973); N.J 
Rev. Stat. § 2A; 4-48 (Supp. 1974); N.M. Stat. Ann. § 13-14-27 (Supp. 1973) N( 
Gen. Stat. § 7A-280 (1969); N.D. Cent. Code § 27-20-34(1) (1974); Ohio Hh 
Code Ann. § 2151.26(A) (Page Supp. 1973); Okla. Stat. Ann. tit. 10, § 1112 i Supp 
1974); Ore. Rev. Stat. § 419.533(1) (1973); Pa. Stat. Ann. tit. 11, § 50-325(a) 
(Purdon Supp. 1974); R.I. Gen. Laws Ann. § 14-1-7 (Supp. 1973); S.C. Code Ann 
§15-1095.12 (Supp. 1974); S.D. Compiled Laws Ann. § 26-8-22.7 (Supp. 1974); 
Tenn. Code Ann. § 37-234(a) (Supp. 1974); Tex. Family Code § 54.02 (VetfiOO
1973) ; Utah Code Ann. § 55-10-86 (1974); Va. Code Ann. § 16.1-176 (a) (Supp.
1974) ; Wash. Rev. Code Ann. § 13.04.120 (1962); W. Va. Code Ann. § 49-5-14(3) 
(1966); Wis. Stat. Ann. § 48.18 (West Supp. 1974); Wyo. Stat. Ann. § 14-115 
(Supp. 1973).

4. Seven states grant criminal courts discretionary authority to certify cases to 
juvenile courts under various circumstances. See Ala. Code tit. 13, § 363 (1958). 
Ark. Stat. Ann. § 45-241 (1964); Md. Ann. Code art. 27, § 594A (Supp. 1974); Pa. 
Stat. Ann. tit. 11, § 50-303 (Purdon Supp. 1974); Vt. Stat. Ann. tit. 33. § 635(b) 
(Supp. 1972); Va. Code § 16.1-175 (I960); Wyo. Stat. § 14-115.38(c) (Supp. 1973).
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always be determined on the basis of such a hearing. Thus, a juvenile 
adjudication can be followed by a criminal trial either with or without 
an intervening jurisdictional hearing. In addition, a criminal trial can 
be followed bv a juvenile adjudication with or without the intervening 
hearing. The five variations on juvenile double jeopardy, then, are 
fhe following: (1) successive juvenile proceedings; (2) criminal pro
ceedings that follow juvenile proceedings without a waiver hearing;

3 juvenile proceedings that follow criminal proceedings without a 
certification hearing; (4) criminal proceedings linked to previous ju
venile proceedings by waiver; and (5) juvenile proceedings linked to 
previous criminal proceedings by certification.

The existence of such a range of jeopardy situations makes it unsur
prising that many responsible officials have confused the issues; 
one inav excuse the Supreme Court’s failure to recognize these varia- 
tions because the precise issue has not yet been before the Court.5 6 7 
The failures of the courts and legislatures that have addressed the topic 
specifically is less excusable. Only by gaining an understanding of 
the precise nature of the complex legal issues can a public official ade- 
juatelv consider and resolve the constitutional questions that juvenile 

double jeopardy raises. The purpose of this article is to help officials 
gain that understanding.

5. The Supreme Court, however, has agreed to review a ruling that the double 
|«kopardy rights of a juvenile were violated by his trial as an adult after he had been 
adjudicated a delinquent and ruled to be a ward of the juvenile court. See Breed v. 
Jones, 497 F.2d 1160 (9th Cir.), cert, granted, 43 U.S.L.W. 3223 (U.S. Oct. 22, 1974) 
(No. 73-1995). See also note 88 infra.

6. 387 U.S. 1 (1967).
7. 395 U.S. 784 (1969).
8. 403 U.S. 528 (1971).

Constitutional Framework

The juvenile’s right to bar multiple threats of judgment is clearly 
implied by two landmark decisions of the United States Supreme 
Court, In re Gault0 and Benton v. Maryland/ which together crystalize 
the juvenile’s double jeopardy protection. Although a third decision, 
\fcKeiver v. Pennsylvania 8 might appear to soften the Court’s implicit 
commitment to that protection, a careful analysis of the grounds for 
the decision in McKeiver indicates that the commitment continues 
unabated.

Bv requiring observance of the juvenile’s privilege against self
incrimination and of his rights to notice and counsel, Gault negated 
the wishful belief that juveniles did not need constitutional protections 
because juvenile courts administer treatment rather than punishment. 
Justice Fortas powerfully summarized the Court’s view of juvenile 
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proceedings in the following thumbnail sketch of the juvenile court 
process:

A boy is charged with misconduct. The boy is committed to an 
institution where he may be restrained of liberty for years. It 
is of no constitutional consequence—and of limited practical 
meaning—that the institution to which he is committed is called 
an Industrial School. The fact of the matter is that, however 
euphemistic the title, a “receiving home” or an “industrial school” 
for juveniles is an institution of confinement in which the child is 
incarcerated for a greater or lesser time. . . .

In view of this, it would be extraordinary if our Constitution did 
not require the procedural regularity and the exercise of care 
implied in the phrase “due process.” Under our Constitution, 
the condition of being a boy does not justify a kangaroo court.9

9. 387 U.S. at 27-28.
10. 302 U.S. 319 (1937).
11. 395 U.S. 784, 794 (1969).
12. See id. at 795.
13. Id. at 795-96, quoting Green v. United States, 355 U.S. 184, 187-88 (1957).

After Gault was decided in 1967, procedural claims centering on 
rights already recognized as essential elements of due process became 
commonplace in juvenile court. Before 1969, however, double jeop
ardy was not deemed fundamentally unfair, and, under the rule in 
Palko v. Connecticut,10 the fourteenth amendment did not require 
states to apply the jeopardy bar. Therefore, a state could argue that 
juvenile courts did not have to accord protection against double jeop
ardy. The Supreme Court vitiated this argument in 1969 by over
ruling Palko in Benton v. Maryland.11 Through its application of the 
ban on double jeopardy to state prosecutions, Benton undermined the 
proposition that the exposure of a person to multiple threats of judg
ment is not inherently unfair.12 Justice Marshall quoted from Justice 
Black’s comprehensive explanation of the reason for the jeopardy bar:

The underlying idea, one that is deeply ingrained in at least the 
Anglo-American system of jurisprudence, is that the State with 
all its resources and power should not be allowed to make repeated 
attempts to convict an individual for an alleged offense, thereby 
subjecting him to embarrassment, expense and ordeal and com
pelling him to live in a continuing state of anxiety and insecurity, 
as well as enhancing the possibility that even though innocent he 
may be found guilty.13

That such a range of harassment may occur when multiple jeopardy 
is allowed evidences its basic unfairness. Due process thus requires 
its ban.
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Gault and Benton should have sparked a fairly simple chain of 
reasoning. Since juvenile proceedings must comport with due process 
and since freedom from double jeopardy is an element of fundamental 
fairness, juveniles should have the right to bar double jeopardy. 
Scholars attempted to foster acceptance of this view,14 but achieved 
little success.

14. Attention by legal scholars to the protection of juveniles against multiple threats 
of judgment has come in three waves. The first wave came in response to a District 
of Columbia federal court ruling that where a juvenile court finds a juvenile within its 
jurisdiction to be a delinquent child but later waives jurisdiction, a subsequent criminal 
prosecution constitutes double jeopardy. See United States v. Dickerson, 168 F. Supp. 
899 (D.D.C. 1958), rev’d on other grounds, 271 F.2d 487 (DC. Cir. 1959). After 
Dickerson, a short article and a spate of case notes appeared. See Sheridan, Double 
Jeopardy and Waiver in Juvenile Delinquency Proceedings, 23 Fed. Prob. 43, 43-47 
(Dec. 1959); 28 Geo. Wash. L. Rev. 657 (1960); 5 How. L.J. 246 (1959); 43 Minn. 
L. Rev. 1253 (1959); 45 Va. L. Rev. 436 (1959).

In a later flurry' of interest in the constitutional rights of juveniles, examination of 
the juvenile’s privilege against multiple threats of judgment played a small but persistent 
role. See, e.g., Milton, Post-Gault: A New Prospectus for the Juvenile Court, 16 N.Y.L.F.

• » " > (1970); Quick, Constitutional Rights in the Juvenile Court, 12 How. L.J. 76, 
105-08 (1966); Antieau, Constitutional Rights in Juvenile Courts, 46 Corn. L.Q. 387, 
395-98 (1961); Note, Juvenile Case Law After Gault, 8 J. Family L. 416, 424-25 

1968); Note, Peripheral Problems of Gault, 2 Suffolk L. Rev. 81, 83-86 (1968); 
Comment, In re Gault and the Persisting Questions of Procedural Due Process and Legal 
Ethics in Juvenile Courts, 47 Neb. L. Rev. 558, 582-83 (1968); Comment, Criminal 
Offenders in the Juvenile Court: More Brickbats and Another Proposal, 114 U. Pa. L. 
Rev. 1171, 1212-14 (1966).

The third wave of scholarly interest flowed from the anticipation of Benton’s over
ruling of Palko, which encouraged interested analysts to concentrate upon the impact 
of the double jeopardy bar on the juvenile court. See, e.g., Rudstein, Double Jeopardy 
in Juvenile Proceedings, 14 Wm. & Mary L. Rev. 266 (1972); Note, Double Jeopardy 
and the Waiver of Jurisdiction in California’s Juvenile Courts, 24 Stan. L. Rev. 874 

1972) Note, Double Jeopardy and Due Process in the Juvenile Courts, 29 U. Pitt. L. 
Rev. 756 (1968); Comment, Double Jeopardy and the Juvenile, 11 J. Family L. 603 

1971); Comment, Double Jeopardy in Juvenile Justice, 1971 Wash. U.L.Q. 702.
15. McKeiver v. Pennsylvania, 403 U.S. 528, 543 (1971).
16. Id. at 557 (Douglas, J., with Black & Marshall, J.J., dissenting).
17 Id. at .553 (Brennan, J., concurring). Justice Brennan dissented in a companion 

case concerning denial of trial by jury in North Carolina, which does not allow public 
juvenile hearings. In re Burrus, 403 U.S. at 556-57 (Brennan, J., dissenting).

18. 403 U.S. at 557 (Harlan, J., concurring).

The Supreme Court itself hindered acceptance with its confusing 
resolution of McKeiver v. Pennsylvania, a case decided without majority 
opinion. In this 1971 decision, four members of the Court agreed that 
fundamental fairness did not require jury trials in juvenile courts;15 
from this proposition Justices Black, Douglas, and Marshall dissented.16 
Although in substantial agreement with the dissenters, Justice Brennan 
concurred in the judgment because Pennsylvania’s guarantee of public 
juvenile proceedings “adequately protects the interests that Sixth 
Amendment jury trials are intended to serve.” 17 Justice Harlan, con
curring with the plurality, argued that the right to trial by jury applied 
neither in state criminal prosecutions nor in state juvenile adjudica
tions.18
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Because the Court disapproved the extension of one aspect of due 
process to juvenile court, one more easily could suppose that another 
aspect—protection against multiple jeopardy—might be denied exten
sion as well. However, even if one accepts the plurality opinion deliv
ered by Justice Blackmun as representative of the full Court’s views, 
the combination of Gault and Benton retains its initial force because 
the reasons for the denial of a right to jury trial seem to favor guaran
teeing protection from double jeopardy.

The lengthy McKeiver opinion, characterized by rapid shifts of 
analytic focus, suggested two basic reasons for the refusal to require 
jury trials in juvenile court: fear that such a requirement would under
mine the juvenile court’s ability to discharge its rehabilitative respon
sibilities 19 and doubt that the juvenile would derive substantial bene
fit from the requirement.20 Neither of these reasons would support a 
refusal to apply the multiple jeopardy bar in juvenile court. In fact, 
concern for the court’s ability to rehabilitate and for the juvenile’s 
capacity to benefit from juvenile court process stimulates arguments 
for double jeopardy protection, not against it.

19. See id. at 545, 547, 550-51.
20. See id. at 545-47, 548-50.
21. We are grateful to Professor Michael S. Wald of Stanford Law School, who 

provided us with a copy of an amicus brief that develops a version of the argument 
presented above. See Brief for the National Council of Judges of the National Council 
on Crime and Delinquency as Amicus Curiae, State v. R.E.F., 251 So. 2d 672 (Fla. 
Dist. Ct. App.), aff’d, 265 So. 2d 701 (Fla. 1971) (per curiam). Despite our in
debtedness, we, of course, bear full responsibility for the argument and views expressed 
in this article.

Barring multiple threats of judgment would heighten the rehabilita
tive potential of the juvenile court because it would foster speedv 
adjudications and dispositions. If an accurately accused juvenile were 
assured that no subsequent proceeding could increase either qualita
tively or quantitatively the punishment imposed upon him, he probably 
would adopt an attitude of cooperation with the court, and juvenile 
proceedings probably would progress rapidly through adjudication to 
disposition. These probable consequences deserve judicial considera
tion because the proposition that speedy reaction to proscribed l>e- 
havior greatly diminishes the possibility of the behavior’s recurrence 
is well accepted. Thus, the consideration of obstructionism that moved 
the Supreme Court to deny juveniles the right to trial by jury supports 
an argument for the recognition of the juvenile’s right to bar multiple 
jeopardy.21

In McKeiver Justice Blackmun balanced the danger of obstruction 
against the gain that might be derived from required jury trials; im
plicit in the holding is some doubt that trial by jury would offer sig
nificant protection to the juvenile. There should be no corresponding 
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doubt about the value of the bar against double jeopardy. The lead
ing commentaries on multiple threats of judgment agree that the 
prevention of vexatious reprosecution is one of the principal goals of 
the double jeopardy bar.22 23 The significance of this guarantee is not 
merely historic; it fulfills an important contemporary role in curbing 
acknowledged abuses of prosecutorial power because it provides the 
accused his only protection against a prosecutor bent on harassment.

22. See J. Stigleh, Double Jeopardy 166-67 (1969); Note, Twice in Jeopardy, 
75 Yale L. J. 262, 286-92 (1965).

23. But see Rudstein, supra note 14, at 276-78, 280-83, 290-97, 302-11; Note, Dou
ble Jeopardy and the Waiver of Jurisdiction in California’s Juvenile Courts, supra note 
14, at 891-901.

Clearlv, then, the reasoning behind the Court’s refusal to recognize 
a right to jury trials in juvenile court not only fails to support a refusal 
to extend protection against multiple jeopardy, but also actually sup
ports the extension. In this sense McKeiver strengthens rather than 
undermines the combined message of Gault and Benton Despite the 
uncertainty generated by McKeiver, the constitutional basis of the 
juvenile’s right to bar multiple jeopardy is firm. The combination of 
Gault and Benton, seemingly qualified but actually undiminished by 
McKeiver, establishes that due process is essential in juvenile court and 
that a ban on double jeopardy is essential to due process. Although 
this reasoning makes clear the need to vindicate the double jeopardy 
rights of juveniles, the following section demonstrates that legislatures 
and courts have not, in general, met this need.

Legislative and Judicial Activity

A close examination of the legislative and judicial activity in a few 
states exposes the treatment accorded the double jeopardy claims of 
juveniles and provides a general conception of state and federal ac
tivity in this area. New Mexico, which has enacted the most extensive 
statutory limits on multiple threats of judgment in the nation, provides 
a measure of the actions of all other state legislatures. Florida, which 
sought to provide juveniles with some statutory protection but eviscer
ated the protection by defining juvenile court jurisdiction in a way that 
invites the imposition of multiple jeopardy, provides an example of the 
apparently unwitting adoption of contradictory laws that has occurred 
in several states. Texas and California, where courts have examined 
three of the five variations on the juvenile double jeopardy theme, pro
vide a useful insight into the judicial experience. For more than four 
decades, courts in Texas have confronted criminal prosecutions follow
ing juvenile adjudications without the intervention of a waiver hearing. 
For a much briefer period the courts in California have dealt with 
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adjudicatory hearings linked to criminal trials by waiver. Addition
ally, state courts in both jurisdictions have heard numerous challenges 
to the jeopardy imposed by successive juvenile adjudications. The 
two remaining jeopardy situations—those in which juvenile adjudica
tion follows a criminal trial without a certification proceeding and 
those in which adjudication follows trial after certification—have vet 
to receive recorded judicial evaluation by any court in any state.24 
Despite this incompleteness, the portrait of nationwide judicial ac
tivity, drawn from the Texas and California experience, clearly indi
cates that a change in court attitudes toward juvenile double jeopardy 
is desirable.

24. There are several reasons for this lack of litigation. Certification from criminal 
to juvenile court is available in only a few states. See note 4 supra. Further, although 
the possibility of successive criminal and juvenile proceedings unlinked by certification 
exists in more states, the inverted nature of such a procedure no doubt causes many 
prosecutors to balk at its use. Most importantly, however, few individuals care to com
plain about a shift from criminal to juvenile court, where confidentiality and the prospect 
of shorter incarceration clearly benefit the accused. In short, few state officials seek 
to impose these tvpes of double jeopardy and even fewer juveniles seek to object.

25. 47 N.M. 140, 138 P.2d 503 (1943).
26. Id. at 153, 138 P.2d at 511. Santillanes did not claim that the state had placed 

him twice in jeopardy; rather, he argued that the statute creating the juvenile court was 
void on its face because it contemplated proceedings imposing multiple jeopardy. Id. 
at 151, 138 P.2d at 510.

27. See N.M. Stat. Ann. §§ 13-14-1 to -45 (Supp. 1973).
28. N.M. Stat. Ann. § 13-14-11 (Supp. 1973).

LEGISLATURES

New Mexico. As long ago as 1943, the New Mexico courts
showed their indifference to the possibility that juvenile court process 
might result in multiple threats of judgment. In In re Santillanes25 26 
the state supreme court rejected an omnibus attack on the constitu
tionality of New Mexico’s basic juvenile court law; the court held that 
the civil nature of juvenile adjudications made application of the 
principles of jeopardy analysis inappropriate.20

Apparently recognizing that Gault had discredited reliance on the 
civil origins of the juvenile court, the New Mexico legislature effec
tively overturned Santillanes when it fully revised the state’s Childrens 
Code in 1972.27 The legislators enacted sections nullifying the double 
jeopardy potential arising from any criminal proceeding following a 
juvenile adjudication, from a juvenile proceeding following a criminal 
trial without certification, and from successive juvenile adjudications. 
Since New Mexico has no provision for certification from criminal to 
juvenile court, the effect of these bars on double jeopardy is absolute; 
the juvenile is fully protected in all situations.

Section 13-14-11 of the new Childrens Code 28 prohibits a criminal 
court’s exercise of original jurisdiction over any person who was under 
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18 years of age when the alleged offense was committed.29 30 This bars 
criminal jurisdiction obtained through any means other than waiver 
of juvenile court jurisdiction and necessarily eliminates any possibility 
of multiple jeopardy in the form of a criminal proceeding following a 
juvenile adjudication without an intervening waiver hearing. Section 
13-14-27 A precludes the imposition of multiple jeopardy by allow
ing a transfer only before the commencement of an adjudicatory hear
ing. There can be no waiver—and therefore no criminal jeopardy- 
after juvenile jeopardy has attached. Seventeen other states have 
provisions similar to section 13-14-11;31 only nine states offer assurances 
like those provided by section 13-14-27(A).32

29. The statute provides that “[i]f it appears to a tribunal in a criminal matter that 
the defendant was under the age of eighteen years at the time the offense charged was 
alleged to have been committed, . . . the tribunal shall promptly transfer jurisdiction 
of the matter and the defendant to the [juvenile] court. . . .” Id.

30. N.M. Stat. Ann. § 13-14-27(A) (Supp. 1973). The statute provides that 
~[a]fter a petition has been filed alleging a delinquent act, the [juvenile] court may, 
before hearing the petition on its merits, transfer the matter for prosecution.” Id.

31. See Cal. Welf. & Inst’ns Code § 604 (West 1972); Fla. Stat. Ann. § 39.02 
(1974); Hawaii Rev. Stat. § 571-22(d) (1968); Idaho Code § 16.1804 (Supp. 1974), 
construed tn Hayes v. Gardner, 95 Idaho 137, 504 P.2d 810 (1972); III. Ann. Stat. 
ch. 37, § 702-7 (Smith-Hurd Supp. 1974); Iowa Code Ann. § 232.64 (1969), con
strued in Mallory v. Paradise, 173 N.W.2d 264 (Iowa 1969); Mass. Gen. Laws Ann. 
ch. 119, § 74 (1969); Mich. Comp. Laws Ann. § 712A.3 (Supp. 1974); N.J. Stat. 
Ann. § 2A:4-46(a) (Supp. 1974); N.C. Gen. Stat. Ann. § 7A-279 (1969); N.D. 
Cent. Code § 27-20-34(3) (1974); Ohio Rev. Code Ann. § 2151.26(D) (Page Supp. 
1973); Okla. Stat. Ann. tit. 10, § 1112(a) (Supp. 1974); R.I. Gen. Laws Ann. § 
14-1-28 (1970); Tenn. Code Ann. § 37-234(c) (Supp. 1974); Tex. Family Code 
| 54.02(g) (Vernon 1973); Va. Code Ann. § 16.1-176(f) (Supp. 1974).

32. See Ca. Code Ann. § 24A-2501(a) (Supp. 1973); III. Ann. Stat. ch. 37, §
702-7(3)(b) (Smith-Hurd Supp. 1974); Md. Ann. Cts. Code § 3-816(a) (1974); 
N.C Gen. Stat. Ann. § 7A-280 (1969); N.D. Cent. Code § 27-20-34(1) (1974); 
Pa. Stat. Ann. tit. 11, § 50-325(a) (Purdon Supp. 1974); Tenn. Code Ann. § 37- 
234(a) (Supp. 1974); Tex. Family Code § 54.02(a) (Vernon 1973); Wyo. Stat. 
\. 7-234(a) (Supp. 1973).

33. The statute provides that “[t]he transfer terminates the jurisdiction of the court 
over the child with respect to the delinquent acts alleged in the petition. N.M. Stat. 
Ann. § 13-14-27(C) (Supp. 1973).

34. See note 29 supra and accompanying text.

Two sections of the Code combine to thwart any attempt to proceed 
against a juvenile on a petition alleging conduct the subject of a 
criminal prosecution. Section 13-14-27(C) deprives the juvenile court 
of further jurisdiction over any acts alleged in a petition whose filing 
led to a waiver of a juvenile court jurisdiction.33 Since under section 
13-14-11 waiver is the only route to criminal court for those accused 
of misconduct occurring before their eighteenth birthdays,34 the ju
venile court cannot retain any jurisdiction over a juvenile subjected to 
a criminal prosecution. Thus, juvenile proceedings cannot follow cri
minal proceedings. Eight other state statutes achieve the same result, 
either by divesting the juvenile court of jurisdiction over the conduct 
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waived or over the juvenile waived.35 36 As noted above, New Mexico 
has no procedure for certifying juveniles from criminal to juvenile 
court and thus does not need to forbid statutorily multiple jeopardv 
in this situation. Of the the seven states that do employ certification 
mechanisms,30 none curbs the jeopardy potential inherent in those 
procedures.

35. See Ariz. Rev. Stat. §§ 8-201(8), 8-222 (1974); Hawaii Rev. Stat. §§ 571- 
22(c), 571-22(d) (1969); Minn. Stat. Ann. §§ 260.125(1), 260.125(3) (1971) NJ) 
Cent. Code §§ 27-20-34(2), 27-20-34(3) (1974); Ohio Rev. Code Ann. §§ 2151.26(D), 
2151.26(E) (Page Supp. 1973); R.I. Gen. Laws Ann. §§ 14-1-7, 14-1-28 (Supp. 
1973); Tenn. Code Ann. §§ 37-234(b), 37-234(c) (Supp. 1974); Utah Code Ann. 
§§ 55-10-79, 55-10-86 (1974).

36. See note 4 supra.
37. One commentator contends that double jeopardy protection is acccorded by 

statutes that bar the introduction at a criminal trial of any evidence given against the 
juvenile at a previous adjudicatory hearing. See Rudstein, supra note 14, at 293-94. 
Three factors make this contention unacceptable. First, such statutory provisions, even 
when favorably construed, establish only practical limits on multiple jeopards; they 
prohibit the introduction of certain evidence at a second proceeding but not the initia
tion of that proceeding. Second, the extent of the practical limitation may be severely 
limited by judicial decision; at least one court has suggested that the evidentiary limita
tion prevents only the introduction of testimony given at the juvenile adjudication, not 
the recall of witnesses who may have appeared at that adjudication. See People v. 
Hammond, 27 Mich. App. 490,' 494-95, 183 N.W.2d 623, 623-24 (1970) (dictum). 
Third, even if the courts do adopt a more favorable construction of the statutes, the 
legislatures may override them. In relatively recent actions, New Jersey and Pennsyl
vania amended their evidentiary limitation provisions to prohibit only the introduction 
of evidence of the disposition of the prior juvenile proceeding; use of the evidence 
taken therein is not forbidden. See N.J. Stat. Ann. § 2A:4-64 (Supp. 1974); Pa. 
Stat. Ann. tit. 11 § 50-324(b) (Purdon Supp. 1974).

38. N.M. Stat. Ann. § 13-14-25(1) (Supp. 1973).

The provisions of the New Mexico Childrens Code considered thus 
far are unambiguous in purpose and effect. By regulating the inter
face between criminal and juvenile jurisdiction, they lessen the pos
sibility that jurisdictional overlap will be used to harass juveniles.37 
Another provision of the Code arguably concerns not only the com
bination of criminal and juvenile proceedings but also successive 
juvenile adjudications. Section 13-14-25(1) prohibits “[cjriminal pro
ceedings, actions, and other proceedings based upon an offense alleged 
in a petition after commencement of an adjudication of the petition’s 
allegations.”38 If the phrase “[cjriminal proceedings, actions and 
other proceedings” is construed to include proceedings in the juvenile 
court, the provision ends multiple threats of judgment from successive 
juvenile adjudications. Under this construction the section reinforces 
the provisions discussed above and goes beyond them, since once the 
adjudicatory hearing begins and jeopardy attaches, subsequent ad
judications are impermissible. Presently no other legislature has en
acted a provision that even arguably provides such complete protection.



1975] Juvenile Double Jeopardy 867

Florida. The paucity of statutes according juveniles freedom
from multiple jeopardy indicates the very limited legislative reception 
given the combined message of Gault and Benton. An even more 
startling indicator of the legislative reception is provided by statutes 
that bar one form of juvenile double jeopardy and then undermine the 
protection bv providing for substantial exceptions.

For example, both before 39 and after 40 a recent revision, Florida 
law mandated a transfer from the criminal to the juvenile court “[i]f 
during the pendency of any [prosecution] . . . against any person 
presumed to be an adult, it shall be ascertained that the person is a 
child, or was a child at the time the offense was committed . . . .” 
Standing alone, this provision would effectively bar any criminal pro
ceeding that followed a juvenile adjudication without an intervening 
waiver hearing.41 Before revision, however, a coordinate statute pro
vided that

39. See ch. 26880, § 1, [1955] Fla. Laws 986.
40. See Fla. Stat. Ann. § 39.02(2) (1974).
41. Florida, like many states, creates concurrent juvenile and criminal jurisdiction 

over certain traffic offenses. See id. Although there is double jeopardy potential in 
such provisions, its impact is sufficiently inconsequential that we have chosen to ignore 
it throughout the article.

42. Ch. 29900, § 2, [1955] Fla. Laws 801.
43. 251 So. 2d 672 (Fla. Dist. Ct. App. 1971), aff'd, 265 So. 2d 701 (Fla. 1971) 

(per curiam).
44. Id. at 680.

any child, irrespective of age, who, if an adult, would be charged 
with a violation of Florida law punishable by death or life imprison
ment and such offense is presented to the grand jury who returns 
an indictment against said child, then the juvenile court shall waive 
its jurisdiction of said child for said offense and shall transfer the 
child to the proper court having jurisdiction to try said offenses.42

Under this latter provision, a prosecutor could institute juvenile pro
ceedings yet obtain a subsequent indictment for the same capital of
fense. When this abuse is possible, the bar on double jeopardy is 
clearlv inadequate to protect juveniles.

State courts in Florida nonetheless specifically approved this abuse 
in State v. R.E.F.43 A grand jury indicted a youth for rape, a crime 
punishable by life imprisonment, after the youth had faced a juvenile 
adjudication based on the same charge. Having distinguished the 
relevant federal cases on rather confusing grounds, a Florida District 
Court of Appeal refused to quash the indictment because it found 
‘nothing in the record ... to support the conclusion . . . that to 
now require appellee to answer for the offense with which he is 
charged in the indictment would constitute fundamental unfairness.” 44 
State v. R.E.F. illustrates a state court tendency to give maximum force 
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to provisions permitting multiple jeopardy even when the action con
travenes other statutory, as well as constitutional, provisions.

Subsequent litigation involving the appellee in R.E.F. indicates that 
federal courts have an opposite tendency. When the youth petitioned 
for habeas corpus, a United States district court granted relief.45 The 
United States Court of Appeals for the Fifth Circuit, in affirming the 
District Court, subjected the grand jury indictment to a rigorous 
double jeopardy analysis and found a denial of fundamental fair
ness.46 In other words, the federal court vindicated on constitutional 
grounds Florida’s prohibition of the imposition of multiple threats of 
judgment even though the state courts had been unwilling to do so.47

45. See Fain v. Duff, 364 F. Supp. 1192 (M.D. Fla.), aff’d, 488 F.2d 218 (5th 
Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 (U.S. May 25, 1974) (No. 73- 
1768).

46. 488 F.2d at 226.
47. Subsequently, Florida’s courts acquiesced in the federal view. See State ex rel. 

Kelley v. Rawlins, 289 So. 2d 444, 445 (Fla. Dist. Ct. App. 1974).
48. Fla. Stat. Ann. § 39.02(5)(c) (1974).
49. See Md. Ann. Cts. Code §§ 3-808(1), 3-808(4), 3-809 (1974); Nev. Rev 

Stat. § 62.050 (1973); W. Va. Code Ann. § 49-5-3 ( 1966). Indiana attempts to vest 
original jurisdiction for crimes committed by a juvenile in the juvenile court, hut the 
statute permits original criminal jurisdiction over alleged “capital” offenders. This 
allows a prosecutor to seek first a juvenile adjudication for an offense included within 
a capital crime and then a conviction for the capital crime itself. See Ind. Stat Ann 
§ 31-5-7-13 (Burns 1973). Compare Ga. Code Ann. § 24A-2501(c) (Supp, 1973) 
(barring all unwaived criminal proceedings concerning juvenile conduct regardless of 
age at the time of prosecution) with Ga. Code Ann. § 24A-301(b) (Supp. 1973’ 
(providing for concurrent juvenile and criminal jurisdiction over crimes punishable b\ 
death or life imprisonment). The Georgia Supreme Court has added a further com
plication bv holding that the state constitution requires at least concurrent criminal 
jurisdiction over all felony allegations. See Mathis v. State, 231 Ca. 401, 202 S.E.2<! 
73 (1973).

Six other jurisdictions, nont' of which have sought to protect the juvenile from the 
multiple threats of judgment posed by successive juvenile and criminal proceedings

Florida now has resolved the inconsistency in its statutory provisions. 
Instead of rescinding the prosecutor’s power to divest the juvenile court 
of jurisdiction simply by going before a grand jury, however, Florida’s 
legislators decided to require the juvenile court to stay its proceedings 
for two weeks while the prosecutor seeks an indictment.48 This require
ment avoids the imposition of multiple jeopardy but also injects a sul>- 
stantial delay into what should be a quick progression from apprehen
sion through adjudication to disposition. Florida’s resolution of its 
statutory inconsistency thus weakens the rehabilitative effect of juvenile 
court treatment by delaying its initiation.

Five states—Georgia, Indiana, Maryland, Nevada, and West Virginia 
—have contradictory statutes that establish limits on juvenile jeopardy 
but also create a mechanism for suspending those limits similar to 
Florida’s former provisions.49 These states too should act to remove 
the inconsistencies, although they should not adopt the Florida method 
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of revision. Sole reliance on waiver for allocating jurisdiction between 
the juvenile and criminal courts would be the preferable solution. As 
the Florida experience indicates, however, legislatures seldom fashion 
the intersection of juvenile and criminal jurisdictions with problems of 
double jeopardy clearly in mind. Certainly, this record presents a 
convincing case for legislative reform.

COURTS

Texas. Texas’s legislative bar on successive juvenile and crim
inal proceedings unlinked by waiver 50 followed a series of state and 
federal court decisions that had achieved the same result. Judges in 
Texas moved to protect juveniles from this form of multiple jeopardy 
before either Gault or Benton had been decided. This anticipation 
of the course of constitutional development provides a fine example 
that other judges—specifically, judges in other state courts—unfor
tunately have refused to follow.

unlinked by waiver, deny the juvenile court the authority to adjudicate certain criminal 
charges against children in certain age ranges. See Colo. Rev. Stat. Ann. § 22-1-3 
17)(b) (Supp. 1969) (“crimes of violence’’ punishable by death or life imprison

ment); Del. Code Ann. tit. 10, § 957 (1953) (capital felony); D.C. Code Encycl. 
Ann. § 16-2301(3) (Supp. 1970) (murder, forcible rape, first degree burglary, armed 
robbery, or assault with intent to commit any of these crimes); La. Const, art. 7, § 52 
Supp. 1974) (any capital crime, plus attempted aggravated rape); Miss. Code Ann. 

, 43-21-31 (1972) (any crime punishable by death or life imprisonment); Pa. Stat. 
Ann. tit. 11, § 50-102(2) (Purdon Supp. 1974) (murder). These provisions encourage 
prosecutors to manipulate charges and thus widen already ample opportunities to im
pose double jeopardy.

Before 1973, Virginia had a similar provision, one that allowed the prosecuting at
torney to seek a grand jury indictment of any juvenile accused of a crime punishable 
by death or imprisonment for 20 years or more. See ch. 383, § 40, [1950] Va. Acts of 
Assembly 678. Subsequently, the legislature removed this power by prohibiting un
waived criminal proceedings and granting the prosecutor the authority to appeal only 
adverse waiver decisions. See Va. Code Ann. §§ 16.1-176(e), (f) (Supp. 1974). 
Although Virginia thus avoided enacting one contradiction, it failed to avoid another. 
Whereas one Code section allows waiver only before adjudication commences, which 
has the effect of blocking double jeopardy in juvenile and criminal proceedings linked 
by waiver, another section gives the prosecutor three days to appeal an adverse waiver 
decision and allows him to appeal even if the juvenile court has conducted an ad
judicators hearing in the interval. In other words, the second statute partially negates 
the first. Compare Va. Code Ann. § 16.1-176( a) (2) (Supp. 1974) with id. § 16.1- 
176(e).

50. Tex. Family Code § 54.02(g) (1973). The first legislative attempt to effect 
a bar was invalidated on a technicality . See Foster v. State, 400 S.W.2d 552, 557-58 
(Tex. Crim. App. 1966), invalidating Act of June 17, 1965, ch. 577, § 3, [1965] Tex. 
Acts 1256 statute unclear and misleading; thus it failed to give notice). A subsequent 
statute, now codified, achieved the same result b\ different means. See I ex. I* amily 
Code § -54.02(g) (1973).

Texas has long allowed its criminal courts to exercise jurisdiction 
over juveniles, even when there has been no waiver of juvenile court 
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jurisdiction. State court decisions tying criminal court jurisdiction 
to age at the time of indictment, rather than to age at the time the 
alleged offense is committed, produced this result51 and set the stage 
for the imposition of multiple jeopardy. While under the jurisdictional 
age, a youth may face a juvenile adjudication. After the youth 
passes the jurisdictional age, he may suffer a criminal prosecution for 
the same offense.

51. See, e.g., Hight v. State, 483 S.W.2d 256, 257 (Tex. 1972) (per curiam); Elliott 
v. State, 168 Tex. Crim. 140, 142, 324 S.W.2d 218, 220 (1959); Peterson v. State, 156 
Tex. Crim. 105, 107-08, 235 S.W.2d 138, 139 (1950).

52. 97 Tex. Crim. 123, 260 S.W. 581 (1924).
53. Id. at 125-26, 260 S.W. at 582.
54. Id. at 125, 260 S.W. at 582.
55. Under one of the tactics, the prosecutor first files a juvenile petition alleging 

only a lesser offense comprehended in the juvenile’s misconduct. The prosecutor sub
sequently max place the juvenile on trial for a greater offense, for as long as the lesser 
offense was not one included in the greater, the trial does not place the juvenile in 
double jeopardy. See, e.g., Foster v. State, 400 S.W.2d 552, 556 (Tex. Crim. App 
1966) (adjudication for robberx- followed by conviction for murder of robbery victim), 
Perry v. State, 171 Tex. Crim.'282, 284, 350 S.W.2d 21, 22 (1961) (adjudication for 
unlawful possession of weapon followed by conviction for murder with that weapon). 
Martinez v. State, 171 Tex. Crim. 443, 446-48, 350 S.W.2d 929, 931-32 (1961), ap
plication for habeas corpus denied sub nom. Ex parte Martinez, 386 S.W.2d 280 (Tex.

As long ago as 1924, a Texas court held in Van Hatten v. State52 
that a juvenile adjudication followed by a criminal prosecution consti
tuted double jeopardy. Apprehended while committing a burglary, 
Van Hatten was adjudicated a delinquent in an unrecorded juvenile 
court hearing. Later, a grand jury indicted him for burglary. Al
though the basis for the juvenile adjudication was unclear, Van Hatten 
did offer the testimony of one arresting officer who remembered ap
pearing as a witness at the juvenile hearing. The court of criminal 
appeals decided that the juvenile had the right to a jury’s decision 
on whether his delinquency petition and indictment alleged the 
same crime.53 The court unequivocally held that if the allegations 
were the same, a criminal trial would be barred.54

Van Hatten presaged both Gault and Benton: it acknowledged that 
juvenile proceedings threaten alleged delinquents in fundamentally 
the same way criminal proceedings threaten alleged felons and mis
demeanants and recognized that protection of persons from a multi
plicity of such threats is essential to the concept of ordered libertv. 
In 1924 it was a remarkable decision.

Texas prosecutors were not as constitutionally farsighted or sen
sitive as Texas judges were, and they soon developed tactics for avoid
ing Van Hatten. Although differing in details, these strategies share 
one feature: they all assure incarceration of the juvenile until he 
reaches a prosecutable age but avoid the imposition of double jeopardy 
as that constitutional term is currently defined.55 Prosecuting at- 
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tomevs occasionally erred, however, and the courts continued to hear 
juvenile’s claims of multiple jeopardy.

The Texas Court of Criminal Appeals heard two such claims in 
the earlv 1960s.56 Each involved a juvenile, adjudicated a delinquent 
at least in part because of an allegation of murder, who was sub
sequently convicted of that murder. By recharacterizing the facts in 
Ex parte Sawyer,^7 the state court avoided considering the problem of 
multiple jeopardy. At Sawyer’s adjudicatory hearing, the state in
troduced evidence of a double murder, but Sawyer’s order of adjudica
tion did not mention the specific charge proved against him. The 
court assumed that one murder had supported the adjudication while 
the other supported Sawyer’s subsequent trial.58 *

Crim. App. 1964) (adjudication for assault with intent to rob followed by conviction 
for murder of assault victim). A federal court ultimately granted habeas corpus relief 
to Martinez. See note 62 infra.

A second tactic involves an adjudication based on one course of misconduct and a 
prosecution based on another. In Dearing v. State the conduct providing the basis 
for adjudication was a burglary occurring five days before the juvenile committed 
murder, the crime for which he was convicted. 151 Tex. Crim. 6, 9, 204 S.W.2d 983, 
<85 1947), noted in 26 Tex L. Rev. 819 (1948). The court in Dearing held claims
of double jeopardy inappropriate. Id. See also Ex parte Miranda, 415 S.W.2d 413, 414 

Tex Crim. App. 1967) (juvenile later convicted of murder found delinquent for 
conduct discovered during murder investigation); Lopez v. State, 171 Tex. Crim. 552, 
555, 352 S.W.2d 106, 108 (1961) (juvenile adjudged delinquent for incorrigibility was 
later convicted of murder).

A third tactic can be used only against individuals alreadv under juvenile court con
trol. the revocation of a juvenile’s probation based on conduct for which the juvenile 
is subsequently prosecuted will not support a double jeopardy claim. See Roberts v. 
State, 153 Tex. Crim. 308, 309-10, 219 SAV.2d 1016, 1017 (1949), petition for habeas 
corpus denied sub nom. Roberts v. Beto, 245 F. Supp. 235 (S.D. Tex. 1965) (revocation 
of probation followed by conviction).

Each of these practices is clearly abusive, yet none constitutes double jeopardy under 
the current constitutional definition. See Moton v. Swenson, 488 F.2d 1060, 1063 (8th 
Cir. 1973) (defendant may be tried successively for separate offenses committed within 
the same transaction unless previously acquitted of one of the offenses under circum
stances resolving his absence from scene of crime). Absent a change in the definition 
of double jeopardy, the only way to prohibit these tactics is to forbid them legislatively. 
Th»1 Texas statute partially accomplished this task; it bars the first two abuses if the 
offense charged in the subsequent criminal trial was “evidenced” in the prior juvenile 
proceedings. Set Tex. Family Code § 54.02(g) (1973).

56. See Ex parte Sawyer 386 S.W.2d 275 (Tex. Crim. App. 1964); Garza v. State, 
369 S.W.2d .36 (Tex. Crim. App. 1963).

57. 386 S.W.2d 275 (Tex. Crim. App. 1964).
58. Id. at 277. Sawyer was ultimately successful in pressing his claim in federal 

court. See note 61 infra and accompanying text.
59. 369 S.W.2d 36 (Tex. Crim. App. 1963).

The court had not been able to use such an expedient in Garza v. 
State'‘ The only offense recited in the juvenile petition filed against 
Garza was the murder of a person named Rodriguez. When Garza 
turned 17, he was indicted and convicted for the same murder. In 
overturning this conviction, the state appellate court held that the 



872 The Georgetown Law Journal [Vol. 63:857

procedure followed violated due process.60 Thus, the Texas state 
court, when confronted with the multiple jeopardy claims of a youth 
subjected to successive juvenile and criminal proceedings unlinked 
by waiver, was willing to honor the youth’s claims. A Texas federal 
court, unable to perceive any fundamental differences between Garza’s 
claim and that of Sawyer, went further and honored Sawyer’s claim 
as well.61 62

60. Id. at 39.
61. Sawyer v. Hauck, 245 F. Supp. 55 (W.D. Tex. 1965). Sawyer had sought a 

writ of habeas corpus in federal court. The court ruled that “[sjince the indictments, 
trials and convictions [in criminal court] were for the same acts and offenses for which 
petitioner had been previously adjudged a delinquent child . . . they violated funda
mental fairness. . . .” Id. at 57. In other words, the possibility that the state could 
have avoided the imposition of multiple threats of judgment by trying Sawyer first for 
one murder and then for the other did not mean that the state had in fact avoided 
that imposition. Since the state could not prove that it had avoided that imposition, 
fundamental fairness required Sawyer’s release.

62. After Gault but before Benton, federal courts in Texas extended this right to 
arguably extreme limits; they provided juveniles with double jeopardy protections un
available to adults. In Hultin v. Beto the court overturned a murder conviction because 
the charge had been considered at a prior juvenile adjudication. See 396 F.2d 216, 21" 
(5th Cir. 1968). The court considered it inconsequential that the juvenile, not the 
state, had introduced the murder charge at the prior juvenile hearing. Id. In Martinez 
v. Beto a court went even further, barring a prosecution for the murder of an assault 
victim because a prior juvenile adjudication had been based on the assault. 398 F.2<i 
542, 543 (5th Cir. 1968) (per curiam). Undoubtedly, there are strong arguments for 
expanding the range of double jeopardy protection to these limits, but that expanded 
protection should applx to all persons threatened with incarceration, adults as well as 
juveniles. As a matter of constitutional law, a juvenile’s multiple jeopardy rights ought 
to be* neither greater nor less than the multiple jeopardy rights of an adult.

63. Florida found the reasoning of Garza and Sawyer unpersuasive in State t 
R.E.F. However, the Fifth Circuit disagreed in Fain v. Duff, and Florida indicated its 
acquiescence in State ex rel. Kelley v. Rawlins. See notes 43, 45, and 47 supra and 
accompanying text.

64. The Supreme Court of Appeals of Virginia rejected a challenge to success juve
nile and criminal proceedings not linked bv waiver hearing in Lewis v. Commonwealth. 
214 Va. 150, 154, 198 S.E.2d 629, 632 (1973). However, the appellant in that case 
obtained a writ of habeas corpus from a federal court. Lewis v. Howard, 374 F. Supp 
446, 449 (W.D. Va. 1974). A subsequently enacted Virginia statute now blocks un
waived criminal jurisdiction over a juvenile. Va. Code Ann. § 16.1-176(f) (Supp 
1973).

Thus, before either Gault or Benton, state and federal courts in 
Texas had agreed that juveniles possessed the right to bar the multiple 
threats of judgment posed by juvenile and criminal proceedings un
linked by waiver.'12 Yet even after Gault and Benton, other state 
courts were unwilling to follow the Texas example, and federal judges 
had to take corrective action. The resistance of Florida’s courts and 
a federal court’s reaction have been examined.63 Virginia’s opposition 
to the stance of the Texas courts differed little from Florida’s and 
suffered the same fate before a federal judge.64 In only one state, 
West Virginia, has a juvenile obtained judicial treatment similar to 
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that given in Texas, and even in that case the basis for the grant of 
relief was statutory, not constitutional.65

65. See State ex rel. Slatton v. Boles, 147 W. Va. 674, 130 S.E.2d 192 (1963). 
The W est Virginia experience indicates the relative ease of enforcing statutory, rather 
than constitutional, bars on multiple jeopardy. In Slatton West Virginia’s highest court 
heard the habeas corpus petition of a juvenile who was adjudicated a delinquent be
muse of larceny committed before he was 16 and who found himself indicted for the 
same crime three months later. Id. at 675-76, 130 S.E.2d at 194. Eschewing the 
difficult task of judging the fundamental fairness of the state’s actions, the Supreme 
Court of Appeals of West Virginia voided all criminal proceedings because the court 
read the pertinent statutes to provide the juvenile court with exclusive jurisdiction in 
all noncapital cases where the alleged wrongdoer was under 18 at the time of the 
misconduct and to preclude a criminal court from acquiring jurisdiction over a juvenile 
through any means other than waiver of juvenile court jurisdiction. Id. at 681-83, 130 
S E .2d at 197-98; see W. Va. Code Ann. §§ 49-5-3, 49-5-14(3) (1966). This inter
pretation of the statutes has been reaffirmed. See State ex rel. Browning v. Boles, 147 
W. Va. 878, 880, 132 S.E.2d 505, 506 (1963); State ex rel. Taylor v. Boles, 147 W. Va. 
701, 703, 130 S.E.2d 693, 694 (1963).

66. See Collins v. State, 429 S.W.2d 650 (Tex. Civ. App. 1968).
67. See, e.g., In re McDonald, 153 A.2d 651, 655-56 (D.C. Mun. Ct. App. 1959);

State v. Smith, 75 N.D. 29, 30, 25 N.W.2d 270, 271 (1946); In re Santillanes, 47 N.M. 
140, lol ") 1 )S l’.2d 503, 510-11 (1943); In re Bogart, 45 Misc. 2d 1075, 1079-80,
259 N.Y.S.2d 351, 356 (Family Ct. 1963) (dictum).

68. 429 S.W.2d 650 (Tex. Civ. App. 1968).
69. Id. at 651.
70. Id. at 652. Collins has been buttressed by State v. Marshall, where the court 

refused to hear the state’s appeal from the dismissal of a juvenile petition because of 
insufficient evidence. 503 S.W.2d 875 (Tex. Civ. App. 1973). Any other result, the 
court reasoned, would expose the juvenile to double jeopardy. Id. at 877.

71 See Tolliver v. judges of the Family Court. 59 Misc . 2d 104, 105, 298 N.Y.S.2d 
237, 239 (Sup Ct 19(>9); Fonesca v. Judges of th«- Familx Court, 59 Misc. 2d 492, 
497-98, 299 N.Y.S.2d 493, 498-99 (Sup. Ct. 1969), rev’d on other grounds sub nom. 
In re F. v. Judges of the Family Court, 27 N.Y.2d 915, 265 N.E.2d 926, 317 N.Y.S.2d 
632, aff’g 35 App. Div. 2d 527, 314 N.Y.S.2d 848 (1970).

72. See M. v. Superior Court, 4 Cal. 3d 370, 375, 482 P.2d 664, 668, 93 Cal. Rptr. 
752, <56 (1971) (en banc).

In dealing with another juvenile jeopardy situation, Texas’s success 
in influencing other state’s judges has been more marked. A Texas 
court was the first in the country to hold that successive juvenile 
adjudications concerning the same conduct posed multiple threats of 
judgment.66 Other state courts have followed suit.

Before the Texas decision, every’ court that had considered a chal
lenge to multiple juvenile adjudications had rejected that challenge.67 
In the Texas case, Collins v. State,6* the state obtained a nonsuit in 
the first adjudicatory hearing because it was confused about who had 
possession of the automobile tires Collins allegedly had stolen.69 Collins 
objected to the commencement of a second adjudication on double 
jeopardy grounds. A Texas Court of Civil Appeals, undoubtedly im
pressed by the incompetence of the representatives of the state, held 
that since a juvenile may be deprived of his liberty through juvenile 
proceedings, he should receive the privileges and immunities applicable 
in criminal proceedings; the court barred the second proceeding.70 
Since Collins, the courts of four other states—New York,71 California,72 
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Colorado,73 and Tennessee 74_have prohibited successive juvenile ad
judications based on a single course of conduct. Significantly, no 
court facing the issue since Collins has held otherwise.

73. See People v. P.L.V., 176 Colo. 342, 345, 490 P.2d 685, 687 (1971); People 
ex rel. G.D.K. v. G.DX, 30 Colo. App. 54, 55, 491 P.2d 81, 82 (Ct. App. 1971

74. See State v. Jackson, 503 S.W.2d 185, 188 (Tenn. 1973).
75. See Cal. Welf. & Inst’ns Code § 606 (West 1972).
76. Id. § 707.
77. See Ala. Code tit. 13, § 364 (1959); Alaska Stat. § 47.10.060(a) (1971); 

Kan. Stat. § 38-808 (1973); W. Va. Code Ann. § 49-5-14(3) (1966).
78. 7 Cal. 3d 592, 498 P.2d 1098, 102 Cal. Rptr. 850 (1972) (en banc).
79. Id. at 597-98, 498 P.2d at 1101-02, 102 Cal. Rptr. at 853-54.
80. 7 Cal. 3d 575, 498 P.2d 1079, 102 Cal. Rptr. 831 (1972) (en banc), cert, 

denied, 410 U.S. 944 (1973).
81. 7 Cal. 3d 590, 498 P.2d 1104, 102 Cal. Rptr. 856 (1972) (en banc) (mem.).
82. Bryan and Hendrix represented an adoption by the California Supreme Court 

of a concept of continuing jeopardy that had been developed by California courts of 
appeals. See People v. McFarland, 17 Cal. App. 3d 807, 95 Cal. Rptr. 369 (Ct. App. 
1971); In re J., 17 Cal. App. 3d 704, 95 Cal. Rptr. 185 (Ct. App. 1971); People v.

California. The California experience provides an illustration
of the form of juvenile double jeopardy that attaches at a criminal 
prosecution linked by waiver to a prior juvenile adjudication. Al
though California’s Welfare and Institutions Code bars successive 
juvenile and criminal proceedings without a connecting waiver hear
ing,75 76 the Code effectively requires the imposition of multiple jeopardy 
when waiver does serve as the bridge from juvenile to criminal jurisdic
tion. Section 707 of the Code provides that the juvenile courts may 
hold a waiver hearing “[a]t any time during a hearing upon a petition 
alleging that a minor is, by reason of violation of any criminal statute 
or ordinance,” a juvenile delinquent.70 Under this provision, transfer 
may not occur until after jeopardy has attached in juvenile court. 
Alabama, Alaska, Kansas and West Virginia also effectively require 
that every waived juvenile be subjected to multiple threats of judg
ment.77 78

The California Supreme Court, in a questionable reading of the 
plain language of section 707, disapproved in L. v. Superior Court'" 
the notion that the determination of transfer to the criminal court is 
to be made in the midst of the hearing on the jurisdictional issue of 
whether the minor violated a criminal statute.79 On the day it handed 
down its decision in L., the court adopted a rationale of continuing 
jeopardy to justify its failure to bar the institution of criminal proceed
ings had been completed. The nub of the continuing jeopardy theory7, 
as developed by the court in Bryan v. Superior Court80 81 and Hendrix 
v. Superior Court*'  is the notion that both the juvenile and the criminal 
proceedings are aspects of a single proceeding to which only a single 
possibility for jeopardy attaches.82

The California court elaborated the continuing jeopardy theorv in 
Bryan to validate waivers ordered after commitment to the California 
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Youth Authority.83 Because the Y'outh Authority had the power to 
refuse to accept a juvenile erroneously committed to it,84 the court 
viewed the order of commitment as "necessarily tentative” 85 and not 
as a final order barring further jeopardy. Unfortunately, the Youth 
Authority also had the power to return a juvenile erroneously com
mitted and accepted.86 Under Bryan and Hendrix, therefore, a com
mitment order remains “tentative” until the Youth Authority declares 
the juvenile rehabilitated or loses jurisdiction over him because he 
has passed the age of 21. At any time before either of these two 
events, institution officials may return the juvenile to the committing 
court, which, under the continuing jeopardy concept accepted in 
Bryan and Hendrix, may waive its jurisdiction in order to allow criminal 
prosecution.

Brown, 13 Cal. App. 3d 876, 91 Cal. Rptr. 904 (Ct. App. 1970), cert, denied, 404 U.S. 
835 1 971). McFarland, J., and Brown all acknowledged that those appearing in ju
venile court have the right to bar multiple jeopardy but held that criminal prosecution 
liter waiver constituted no new jeopardy. McFarland, supra at 813-15, 95 Cal. Rptr. 
at 373-74, J., supra at 710, 95 Cal. Rptr. at 189-90; Brown, supra at 880-82, 91 Cal. 
Rptr. at 906-07.

83. 7 Cal. .3d at 583-84, 498 P.2d at 1084-85, 102 Cal. Rptr. at 836-37. The 
California Supreme Court quoted extensively from the appellate court opinion in J. to 
support its concluison. Id. at 585, 498 P.2d at 1086, 102 Cal. Rptr. at 838; see In re

17 Cal. App 3d 704, 95 Cal. Rptr. 185 (Ct. App. 1971).
84. See Cal. Welf. & Inst’ns Code § 780 (West 1972).
85. 7 Cal. .3d at 584, 498 P.2d at 1085, 102 Cal. Rptr. at 837.
86. Section 789 of the California Welfare and Institutions Code provides in part: 

If an\ person who has been committed to the Youth Authority' appears to be an im
proper person to be received by or retained in any institution or facility under the 
jurisdiction of the Youth Authority . . . the Youth Authority may return such person 
to the committing court.” Cal. Welf. & Inst’ns Code § 789 (West 1972) (emphasis 
added).

87. Ser In re a Juvenile, —Mass.—, 306 N.E.2d 822, 829 (1974) (criminal trial 
following dismissal of delinquency hearing constitutes one continuous proceeding).

88. 497 F.2d 1160 (9th Cir. 1974), cert, granted, 43 U.S.LAV. 3223 (U.S. Oct. 1, 
1974) (No. 73-1995), revg 343 F. Supp. 690 (C.D. Cal. 1972). Jones involves a 
habeas corpus petition by the juvenile in In re J., 15 Cal. App. 3d 704, 95 Cal. Rptr. 
185 (Ct. App.1971); see note 82, supra.

Bryan and Hendrix indicate the enormous injustices to which adop
tion of the continuing jeopardy theory leads; the continuity of the 
jeopardy becomes more metaphysical than real while the disadvantage 
to the juvenile remains excruciatingly actual. Espousal of this theory 
hv a leading state court is particularly unfortunate since other courts 
will look to Bryan and Hendrix for guidance. The Supreme Judicial 
Court of Massachusetts has already done so, and the result was ac
ceptance of the continuing jeopardy concept.87

As in other states, federal courts sitting in California have not dealt 
as cavalierlv as state courts with the claims of those tried in criminal 
court after jeopardy has attached in juvenile proceedings. The deci
sion of the United States Court of Appeals for the Ninth Circuit in 
Jones v. Breed 88 did much to undo the damage of Bryan and Hendrix. 
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Having found Jones delinquent on the basis of conduct amounting 
to robbery, the juvenile court informed him at his dispositional hearing 
that transfer for criminal prosecution was imminent. Jones objected 
on grounds of former jeopardy. After Jones unsuccessfully appealed 
to the state courts, the trial court convicted him of armed robberv, 
and he sought federal habeas corpus relief.89 Citing both Gault and 
Benton, the Ninth Circuit easily found that the right to bar multiple 
threats of judgment is relevant to juvenile court procedure.9" The 
court then evaluated the continuing jeopardy theory argued by rep- 
presentatives of the state and rejected it resoundingly.91

89. 497 F.2d at 1162-63.
90. Id. at 1165.
91. Id. at 1166-68.
92. Id. at 1167, citing Green v. United States, 355 U.S. 184 (1957).
93. Id. at 1167.
94. Id. at 1168.
95. See Moquin v. State, 216 Md. 524, 528-30, 140 A.2d 914, 916-17 (1958) (ju

venile may be tried in criminal court after delinquency adjudication and confinement) 
The Maryland legislature has overturned the Moquin holding to allow waiver only before 
commencement of the adjudicatory hearing. See Mi). Ann. Courts Code § 3-816(a) 
(1974).

96. See Brooks v. Boles, 151 W. Va. 576, 582-83, 153 S.E.2d 526, 530-31 (1967), 
noted in 70 W. Va. L. Rev. 103 (1967) (criminal trial after delinquency adjudication 
and confinement does not constitute double jeopardy).

Recognizing that the Supreme Court has accepted the notion of 
continuing criminal jeopardy only when a defendant is retried in 
the court of original jurisdiction after the defendant’s successful appeal 
of conviction,92 the Ninth Circuit found two factors in the state’s 
treatment of Jones that made the adoption of a continuing jeopardy 
theory inappropriate. The court noted that the state, not Jones, sought 
to proceed after the juvenile court’s adjudication, and that a criminal 
court, not the court of original jurisdiction, tried Jones the second 
time.93 The Ninth Circuit went beyond these rather technical argu
ments to an analysis of the practical effect of the continuing jeopardy 
rationale on the defendant. The court observed that “[njowhere in 
our criminal system do we allow the prosecution to review in advance 
the accused’s defense and, as here, hear him testify about the crime 
charged.’94 Such an emphasis on the practical impact of continuing 
jeopardy should dispel readily the notion that the dispute between the 
California Supreme Court and the Ninth Circuit is one for legal 
theorists only. The disadvantage in continuing jeopardy is real and 
exposes every waivable juvenile to harassment of the sort described.

Adoption of the theory of continuing jeopardy allows a court to 
give lip service to the double jeopardy rights of waived juveniles with
out actually enforcing those rights; Gault and Benton can be cited, 
then ignored. State courts in California and Massachusetts thus have 
assumed only a more sophisticated version of the stance already taken 
by judges in Maryland,95 West Virginia,96 Ohio,97 and Missouri,9“ 
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where juveniles appearing in criminal court after waiver from juvenile 
court have no right to bar multiple threats of judgment. Courts in 
three other jurisdictions—the District of Columbia,97 98 99 Pennsylvania,100 101 102 
and Idaho 11 — have taken an opposing view of the constitutional ques
tion, the view the Iowa Supreme Court has reached on statutory 
grounds.”’2 Some judges sitting in the District of Columbia,103 as well 

97. See In re Mack, 22 Ohio App. 2d 201, 204, 260 N.E.2d 619, 621 (Ct. App. 
1970 ) i juvenile must be adjudicated a delinquent before he can be transferred to crim
inal court); In re Whittington, 17 Ohio App. 2d 164, 176, 245 N.E.2d 364, 371 (Ct. 
Vpp. 1969 ’. noted in 31 Ohio St. L.J. 623 (1970) (no double jeopardy problem arises 
for juvenile transferred for criminal trial after being adjudicated delinquent).

98. See Carter v. Murphy, 465 S.W.2d 28, 31-32 (Mo. Ct. App. 1971) (no double 
jeopardy in two-part hearing on delinquency adjudication and on transfer of juvenile 
to criminal court).

99. See United States v. Dickerson, 168 F. Supp. 899 (D.D.C. 1958), rev’d on other 
pounds, 271 F.2d 487 (D.C. Cir. 1959) (jeopardy attaching at delinquency proceed- 
mgs bars transfer to criminal court).

100. See Holmes Appeal, 379 Pa. 599, 605, 109 A.2d 523, 526 (1954) (dictum) 
juvenile cannot be transferred to criminal court after adjudication of delinquency).

aLso Freeman Appeal, 212 Pa. Super. 422, 426, 242 A.2d 903, 905 (Super. Ct. 1968) 
< same).

101. See State v. Gibbs, 94 Idaho 908, 912-14, 500 P.2d 209, 213-15 (1972) juven
ile cannot be transferred to criminal court after adjudication).

102. In State v. Halverson the Iowa Supreme Court barred criminal proceedings 
igainst a juvenile summarily waived after completion of his adjudicatory hearing. 192 
NW.2d 765, 769 (Iowa 1971). Construing a most ambiguous set of jurisdictional 
'tatutes, the court announced: “We think simple fairness leads to the statutory inter
pretation that a child who is confronted with a delinquency petition and is put to a 
nearing is entitled to be appraised of the purpose of the hearing at the outset of it.” 
Id at 769. Once the hearing on the delinquency petition is begun, the juvenile cannot 
be waived. Id.

One of the problems with sole reliance on statutory construction has surfaced in 
Maryland. The Maryland courts have had no difficulty in barring on statutory grounds 
t waiver after adjudication has commmenced. See In re Brown, 13 Md. App. 625, 632- 
4. 284 A.2d 441, 444-46 (Ct. Spec. App. 1971). But the courts have not protected 

that statutory right as diligently as courts usually protect constitutional rights. Thus, 
m Aye t. State a juvenile who waited until after his conviction in criminal court to 
object to a transfer order entered during his adjudicators' hearing w'as held to have 
waived his rights under the statute. 17 Md. App. 32, 41, 299 A.2d 513, 519 (Ct. Spec. 
App. 1973). If the court had invoked the standard normally applied to waiver of 
onstitutioual rights, the result surely would have been different. See Johnson v. Zerbst, 
>04 U.S. 458, 464-65 (1938) (waiver of defendant’s constitutional right to counsel must 

b»- intelligent and competent).
103. The United States Court of Appeals for the District of Columbia Circuit reversed 

1 <!«•< ision honoring a juvenile’s jeopardy claim on the limited ground that an initial 
hearing, without testimony or witnesses, is not a proceeding at which jeopardy attaches. 
United States v. Dickerson, 271 F.2d 487, 490-91 (D.C. Cir. 1959) (court expressly 
declines to decide whether double jeopardy applies to juvenile court proceedings). See 
alio Cnited States v. Stevenson, 170 F. Supp. 315, 319-20 (D.D.C. 1959) (jeopardy 
does not apply to waiver hearing). The nature of the factual inquiry’ pursued at the 
waiver hearings in these cases is unknown, but both courts seem to accept the view 
that anything short of a bald declaration of intent to adjudicate qualifies the hearing 
“s nonjeopardizing. This attitude ignores the fact that many juvenile judges determine 
whether to adjudicate or waive during the course of an evidentiary presentation that 
could support either result.
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as courts in Illinois,104 Arizona,105 Virginia,106 and Kentucky,107 108 have 
disposed of juvenile double jeopardy claims without taking sides in 
this dispute.

104. See People v. DePoy, 40 Ill. 2d 433, 436-37, 240 N.E.2d 616, 617-18 (1968» 
(initial hearing on detention pending continuance not jeopardizing); People v. Wilson, 
7 Ill. App. 3d 158, 160, 287 N.E.2d 211, 213 (Ct. App. 1972) (waiver hearing itself 
not jeopardizing); People v. Carlson, 108 Ill. App. 2d 463, 464-66, 247 N.E.2d 919, 
920-21 (Ct. App. 1969) (proceeding in juvenile court, which involved filing and with
drawing of delinquency petitions only, held not jeopardizing).

105. See Anonymous v. Superior Court, 10 Ariz. App. 243, 246-47, 457 P.2d 956, 
959-60 (Ct. App. 1969) (no jeopardy attaches in waiver hearing to determine mental 
competence of juvenile to stand trial in criminal court).

106. See Brown v. Cox, 481 F.2d 622, 632-33 (4th Cir. 1972) (waiver hearing does 
not jeopardize).

107. See Locke v. Commonwealth, 503 S.W.2d 729, 730-31 (Ky. Ct. App. 1973) 
(preliminary detention hearing not jeopardizing).

108. 4 Cal. 3d 370, 482 P.2d 664, 93 Cal. Rptr. 752 (1971) (en banc).
109. 4 Cal. 3d at 378 n.4, 482 P.2d at 670 n.4, 93 Cal. Rptr. at 758 n.4.
110. 258 Cal. App. 2d 253, 65 Cal. Rptr. 570 (Ct. App. 1968).
111. 9 Cal. App. 3d 924, 88 Cal. Rptr. 458 (Ct. App. 1970).
112. 9 Cal. App. 3d at 929-31, 88 Cal. Rptr. at 461-62; 258 Cal. App. 2d at 259-61. 

65 Cal. Rptr. at 574-75; see Cal. Welf. & Inst’ns Code §§ 556-59 (West 1972).
113. See People ex rel. J.A.M. v. J.A.M., 174 Colo. 245, 248-50, 483 P.2d 362, 364 

(1971) (en banc) (statutory provision for de novo delinquency hearing by juvenile 
court judge after hearing by referee is not double jeopardy).

The California state courts have registered a better performance in 
their consideration of challenges to successive juvenile adjudications 
related to a single course of conduct. In 1971 the state supreme court 
forbade such successive adjudications in M. v. Superior Court.™*  Even 
in M., however, the court created a rather substantial loophole in the 
double jeopardy bar when it cited approvingly two lower court opin
ions,109 110 111 In re Bradley'™ and In re Henley."' Bradley and Henley 
both involved delinquency charges dismissed by a referee after an 
adjudicatory hearing but reinstated by the judge of the juvenile court. 
Both opinions rejected jeopardy challenges to this practice on the 
ground that a referee’s action is not final under the California Welfare 
and Institutions Code and that therefore no jeopardy attaches in a 
proceeding before a referee.112 Like the invocation of the continuing 
jeopardy theory, the use of this hypertechnical explanation ignores 
the practical disadvantage—in terms of discovery if nothing else—that 
successive proceedings force on the juvenile. Regrettably, California's 
example in this area already has been followed by the Supreme Court 
of Colorado.113

Analytical Framework For Reform

Against the backdrop of the Supreme Court’s implicit acknowledge
ment of the juvenile’s multiple jeopardy rights, the foregoing examina
tion of legislative and judicial responses to juvenile jeopardy claims 
suggests a need for two basic changes in those responses. Legislatures. 
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which can order the topics they consider, ought to set the prohibition 
of juvenile double jeopardy high on their lists of priorities. Adoption 
of a few relatively simple rules—rules establishing a jurisdictional 
framework that makes the imposition of double jeopardy impossible— 
could remove multiple threats of judgment from the juvenile setting. 
Courts, unable by their very nature to establish rosters of priorities, 
ought to prepare themselves for the consideration of juvenile double 
¡eopardv claims when they do arise. The judicial experiences in Texas 
and California indicate that judges often decide these questions in
correctly and that, even when they do reach the right results, they 
often find justifying those results in terms of constitutional theory 
more than a little difficult. Courts need a serviceable framework for 
analysis, one that reflects the dictates of Gault and Benton and is 
adaptable to the various situations in which juvenile double jeopardy 
arises.

LEGISLATION

A legislature seeking a framework for juvenile court jurisdiction that 
will minimize the imposition of juvenile double jeopardy does not lack 
models to imitate. In addition to New Mexico’s example, a legislator 
could study the Standard Juvenile Court Act and the Model Rules for 
Juvenile Court, the Uniform Juvenile Court Act, and the Legislative 
Guide for Drafting Family and Juvenile Court Acts. With only a few 
changes, each of these models could provide an accommodation of 
criminal and juvenile jurisdictions that bars the imposition of multiple
jeopardy.

At the outset, original criminal jurisdiction over any act committed 
by a juvenile ought to be prohibited; waiver ought to be the only 
bridge from juvenile to criminal court. Such a provision would have 
blocked the multiple threats of judgment considered in Fain v. Duff,114 
as well as those in Van Hatten, Garza, and Sawyer v. Hauck.115 116 The 

114 . 364 F. Supp. 1192 (M.D. Fla.), aff’d, 488 F.2d 218 (5th Cir. 1973), petition 
for cert, filed, 42 U.S.L.W. 3667 (U.S. May 25, 1974) (No. 73-1768); see note 45 
rupra and accompanying text.

115. See notes 52, 56, and 61 supra and accompanying text.
116. See Standard Juvenile Court Act §§ 9, 13 (6th ed. 1959). Section 9

If during the pendency of a criminal or quasi-criminal charge against a minor 
in another court, it shall be ascertained that he was less than eighteen years old 
when he allegedly committed the offense, that court shall forthwith transfer the 
case to the juvenile court .... [Section 13 provides:] When a petition has 
been filed a child shall not thereafter be subject to a criminal prosecution based 
on facts giving rise to the petition, except as provided in this section.

B'. their terms, the sections apply only to those under twenty-one and eighteen, respec
tive I v To provide full double jeopardy protection, both sections should apply to all 
persons charged in criminal court for acts committed while a juvenile.
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Standard Juvenile Court Act116 and the Uniform Juvenile Court Act117 118 119 
accomplish that prohibition.

117. See Uniform Juvenile Court Act §§ 9, 34(c) (1968). Section 9 reads: 
If it appears to the court in a criminal proceeding that the defendant was 
under the age of 18 sears at the time the offense charged was alleged to have 
been committed, the court shall forthwith transfer the case to the juvenile 
court .... [Section 34(c) provides that no] child, either before or after 
reaching 18 years of age, shall be prosecuted for an offense previously com
mitted unless the case has been transferred as provided in this section.

118. See Model Rules for Juvenile Court § 9 (1969). Jurisdiction can be waived 
only “before the commencement of the adjudicatory hearing.” Id.

119. See Uniform Juvenile Court Act § 34(a) (1968). Waiver can occur only 
“before a hearing on the petition on its merits.” Id.

120. See Legislative Guide for Drafting Family and Juvenile Court Acts § 
31(a) (1969). Waiver is permissible only “before a hearing on the petition on its 
merits.” Id.

121. See notes 80-86, 88-94 supra and accompanying text.
122. The Uniform Juvenile Court Act contains such a provision. See § 34(b). "The 

transfer terminates the jurisdiction of the juvenile court over the child with respect to 
the delinquent acts alleged in the petition.” Id.

123. N.M. Stat. Ann. § 13-14-25(1) (Supp. 1973); see notes 25-38 supra and ac
companying text.

Having ensured that waiver is the only means of transfer from juve
nile to criminal court, a legislature should act to bar waiver after 
juvenile jeopardy has attached. If California had had a statutory 
provision similar to those in the Model Rules for Juvenile Court,1ls the 
Uniform Juvenile Court Act,11” or the Legislative Guide for Drafting 
Family and Juvenile Court Acts,120 the decisions in Bryan, Hendrix, 
and Jones 121 would have been unnecessary.

With this background, legislators easily could bar both forms of 
multiple jeopardy resulting when a criminal trial precedes a juvenile 
adjudication. Because original jurisdiction over a juvenile’s misconduct 
lies in the juvenile court and because waiver is the only route from 
juvenile to criminal jurisdiction, a statute that forever ends juvenile 
court jurisdiction to consider an offense waived to criminal court totallv 
blocks successive criminal and juvenile proceedings.122 However, if 
a legislature wishes to retain some procedure for certifying cases from 
criminal to juvenile court, it could enact an exception that allows the 
juvenile court to reassert jurisdiction after a proper certification. Of 
course, certification should not be permissible after criminal jeopardy 
has attached.

These legislative acts would establish an interface between juvenile 
and criminal jurisdiction that even a vexatious prosecutor could not 
use to impose multiple jeopardy. To such provisions a legislature 
should add a bar on double jeopardy from successive juvenile adjudi
cations. New Mexico’s statute,123 if redrafted to remove any ambiguity', 
would be a useful model. The provision should state: “Criminal pro
ceedings or any other proceedings based upon the offense alleged in 
a juvenile petition, including subsequent proceedings in the juvenile 
court, are prohibited after commencement of an adjudication of the 
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petition’s allegations.” Combined with the provisions recommended 
above, this language would create a jurisdictional framework for the 
juvenile court that would make ironclad the juvenile’s protection from 
multiple threats of judgment.

ADJUDICATION

Denied legislative leadership, courts must try to protect the double 
jeopardy rights of juveniles unassisted. To deal effectively with the 
variety of juvenile double jeopardy situations, courts need a unifying 
framework of analysis. To date, explicit judicial delineation of such 
a framework has been lacking, even though the set of jeopardy situa
tions themselves and a few of the leading cases imply one.

One unmistakable characteristic of the judiciary’s handling of juve
nile double jeopardy claims is the simplicity of the analysis; the ques
tion usually is discussed in highly conclusory terms with little attention 
given to the reasoning leading to that conclusion. Yet the variety of 
jeopardy situations—a criminal proceeding following a juvenile pro
ceeding with or without waiver, a juvenile proceeding following a 
criminal proceeding with or without certification, or successive juve
nile proceedings—suggests a variety of analyses. One may gain some 
understanding of this variety through an examination of the criminal 
analogue to juvenile double jeopardy.

The jeopardy situation involving juveniles that least confuses judges 
arises in criminal court. It is clear that after the state criminally prose
cutes a juvenile, he may not subsequently be tried for the same offense 
in criminal court. This general proposition contains two subordinate 
propositions: (1) when any person, including a juvenile, appears in 
criminal court, he has the right to bar the proceedings if he formerly 
has been in jeopardy for the offense alleged; and (2) a prior criminal 
prosecution against any person, including a juvenile, for the offense 
currently alleged is a jeopardizing proceeding.

Dividing the jeopardy question in this way highlights the importance 
of where the juvenile raises his claims. If he appears in criminal court 
after a juvenile adjudication, the only relevant question is whether the 
prior adjudication of the alleged offense was a jeopardizing proceeding. 
Only this question remains because the juvenile’s right to bar criminal 
proceedings on the basis of former jeopardy is unchallengeable.

Similarly, this division of the jeopardy question underscores the im
portance of where the prior jeopardy occurred. A juvenile subjected 
to an adjudicatory hearing after the state has prosecuted him criminally 
poses onlv one question when he complains of former jeopardy: does a 
juvenile appearing in juvenile court have the right to bar that court’s 
proceedings if he has formerly been in criminal jeopardy? If he 
establishes a right to block juvenile proceedings, the juvenile will have 
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succeeded since no one reasonably could argue that his previous crim
inal trial was not a jeopardizing proceeding.

The analysis of a juvenile proceeding following a criminal prosecu
tion and the preceding analysis of a criminal trial following a juvenile 
adjudication both ignore the manner in which the juvenile passed trom 
the jurisdiction of one court to the jurisdiction of another. If the 
passage was accomplished without judicial action, the manner of pas
sage has no impact on the analysis. If, however, a hearing to deter
mine jurisdiction intervened, there remains a question whether a sec
ond proceeding—either in juvenile or criminal court—poses not a new 
threat of judgment but merely a continuation of the initial threat. 
Thus, how the juvenile progressed from one court to another becomes 
significant.

Each of the four jeopardy situations involving a mix of juvenile and 
criminal proceedings therefore requires a different analysis:

(1) When a criminal trial follows a juvenile adjudication and no 
transfer hearing links the two proceedings, attention should focus 
on the jeopardy attaching at the previous adjudication.
(2) When a juvenile proceeding follows a criminal prosecution 
without a transfer hearing, the sole question of interest is whether 
a claim of former jeopardy can bar proceedings in juvenile court.
(3) When waiver serves as the bridge from juvenile jurisdiction 
to criminal jurisdiction, the concept of continuing jeopardy as well 
as the nature of the jeopardy posed by an adjudicatory hearing 
must be considered.
(4) When certification provides the route from criminal court to 
juvenile court, the status of the continuing jeopardy theory and 
of the right to bar juvenile proceedings on the basis of former 
jeopardy both must be determined.

None of these models for analysis applies to the jeopardy situation 
arising from successive juvenile adjudications. In those circumstances 
two of the questions posed above must be conjoined. Does a person 
appearing in juvenile court have the right to bar its proceedings if 
he has formerly been in jeopardy for the offense alleged? And was 
the prior adjudication of the offense currently alleged a jeopardizing 
proceeding? Only affirmative answers to both questions will uphold 
the juvenile’s double jeopardy claim.

Thus, each jeopardy situation requires a different analytic approach. 
Although such perception is rare, some courts have recognized this 
varying need. In Fain v. Duff 124 the Fifth Circuit focused squarelv 
on the jeopardizing nature of Fain’s prior juvenile adjudication and 

124. 488 F.2d 218 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3667 (U.S. 
May 25, 1974) (No. 73-1768).
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reasoned that his presence in criminal court rendered his right to bar 
proceedings on the ground of former jeopardy unquestionable. “Fain’s 
mere status as a juvenile . . . cannot deprive him of rights that adults 
enjov in the criminal justice system. If Florida wants to punish Fain 
as an adult, it must give him all the rights of an adult.” 125 For this 
court, then, the fate of the juvenile’s double jeopardy claim turned 
on whether his prior adjudication had placed him in jeopardy; the 
court ruled that it had.126 In another example of relatively clear judi
cial perception, Jones v. Breed,127 the Ninth Circuit recognized that a 
juvenile challenging a criminal trial linked to a juvenile adjudication 
hv waiver must convince the court both that the prior adjudication 
placed him in jeopardy and that his subsequent jeopardy in criminal 
court was not a continuation of the prior jeopardy. Jones convinced 
the court that both propositions were true.128

125. Id. at 225.
126. Id. After showing its analytic acuity in this fashion, the Fifth Circuit abruptly 

lost intellectual rigor. Appended to the arguments already described is an acceptance 
of Fain’s complaint in the conclusory language of fundamental fairness. Id. at 226.

127. 497 F.2d 1160 (9th Cir. 1974), cert, granted, 43 U.S.L.W. 3223 (U.S. Oct. 1, 
1974) (No. 73-1995).

128. Id. at 1165-68. Unfortunately, this demonstration of skill in conceptualization 
is undercut by the court’s extended discussion of whether a juvenile has the right to 
bar criminal proceedings on the basis of former jeopardy. Id. at 1163-65. No sound 
anab sis can support a negative response to this query.

The courts in Fain and Jones subjected the multiple jeopardy claims 
of juveniles to a rigorous analysis, but the examination can be even 
closer. Not surprisingly, as a court’s questioning of contentions be
comes sharper, its disposition of those contentions becomes easier. In 
terms of the analysis suggested, effectuating the combination of Gault 
and Benton becomes quite simple.

When confronted with the challenge raised in the Texas cases—the 
c hallenge of a previously adjudicated juvenile brought into criminal 
court bv some process other than waiver—judges ought to realize that 
a single, very specific question confronts them. Is a juvenile adjudica
tion a jeopardizing proceeding? Since the juvenile raises his claim in 
a criminal court, where his right to plead former jeopardy is indisputa
ble, an affirmative answer to this question requires denial of criminal 
jurisdiction.

Of the few questions that dominate juvenile jeopardy analysis, this 
is perhaps the easiest to answer. The perception at the foundation of 
Gault is that juvenile proceedings threaten a loss of liberty. Flushed 
with rehabilitative zeal, many judges had lost sight of this fact, but 
Gault brought the perception to centerstage and forced every partici
pant in the legal system to reevaluate his attitudes toward juvenile 



884 The Georgetown Law Journal [Vol. 63:857

justice. To argue seriously that an adjudicatory hearing does not 
jeopardize a juvenile would fly in the face of this attitudinal revolution.

A decision approving jeopardy challenges on the basis of the analysis 
recommended also would make resolution of jeopardy claims like those 
raised in California much easier. When a juvenile court waives its 
jurisdiction after adjudication has begun, the court hearing the juve
nile’s complaint should ask itself whether the adjudicatory hearing was 
jeopardizing and, if so, whether the subsequent criminal prosecution 
merely continues the juvenile jeopardy. If a previous decision has 
answered the first question affirmatively, only consideration of the 
continuing jeopardy concept is necessary.

Judicial evaluations of continuing jeopardy have not been numerous, 
yet the faults in the concept are fast becoming apparent. Like pre
occupation with the civil nature of juvenile proceedings, acceptance 
of the continuing jeopardy theory obscures the realities of the juvenile 
court process. While judges mouth the rhetoric of continuity, prose
cutors can use the adjudicatory hearing as anything from a device for 
simple harassment to a rehearsal for criminal trial. Gault counsels 
attention to the juvenile court’s actions, not its aspirations. Such 
attention is the beginning of the end of the continuing jeopardy theory.

If clearly explained, judicial acceptance of the above analysis of 
juvenile double jeopardy claims would simplify any analysis of a 
challenge to successive juvenile adjudications. Faced with a plea of 
former jeopardy like the ones registered in Collins v. State'29 and .W. v. 
Superior Court'3" a court must resolve the two issues of whether the 
previous adjudicatory7 hearing was jeopardizing and whether an indi
vidual may bar juvenile proceedings on the basis of former jeopardy. 
If a prior decision has held that jeopardy does attach at a juvenile ad
judication, the court must answer only the second question.

129. 429 S.W.2d 650 (Tex. Civ. App. 1968).
130. 4 Cal. 3d 370, 482 P.2d 664, 93 Cal. Rptr. 752 (1971) (en banc).

Whether previous jeopardy ought to bar juvenile jurisdiction is a 
somewhat closer question than whether the initial invocation of the 
jurisdiction jeopardizes. If judges were less impressed with the im
portance of multiple jeopardy protection in general, they might experi
ment with suspension of the protection in juvenile court as thev have 
experimented with the suspension of the right to trial by jury. How
ever, Benton indicates that the courts take limitations on prosecutorial 
abuse seriously. Since the opportunities for abuse are the same in 
criminal and juvenile court, the protections ought to be the same as 
well. A juvenile harassed by multiple threats of judgment ought to 
have the right to bar the subsequent threats, regardless of the court 
in which thev arise.
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Having resolved these questions, a court will be prepared to deal 
with a juvenile’s challenge to successive criminal and juvenile proceed
ings. if such a challenge ever arises. If a juvenile adjudication follows 
a criminal trial without certification the only relevant question con
cerns the right to bar juvenile court proceedings on the ground of 
former jeopardy. Judicial prohibition of successive juvenile adjudica
tions would already have acknowledged that right. If certification 
did link criminal and juvenile proceedings, consideration both of the 
existence of a right to bar and of the applicability7 of the continuing 
jeopardv theory are appropriate. Yet prior decisions upholding the 
right to bar multiple threats of judgment and denying the theory of 
continuing jeopardy would determine the court’s response to the juve
nile’s claim.

Armed with this analytic array, judges could explicate clearly their 
responses to those juvenile double jeopardy claims that legislators had 
refused to meet. Through either judicial adoption of this framework 
for analysis or legislative adoption of the jurisdictional framework ad
vocated above, the combined impact of Gault and Benton would be 
implemented, and the gap between promise and performance in the 
protection of juveniles from multiple jeopardy would begin to close.
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1. The 1975 figure is projected from statistics of the Department of Health, 
Education and Welfare. The last year for which official figures are available is 1972, 
when 141,000 neglect cases were brought to court. U.S. Dept, of Health, Educa- 
tion and Welfare, Juvenile Court Statistics 14, table 11 (1972) (table for 1972).

The actual incidence of child abuse and neglect appears to be much higher. 
In a recent evaluation of data, Richard Light estimated that each year between 
665,000 and 1,675,000 children in the United States suffer abuse, sexual molestation, 

r '» nous neglect. Light, Abused and Neglected Children in America: A Study of 
Alternative Policies, 43 Harv. Educ. Rev. 556, 567 (1973).

2. A 1974 study revealed that out of a random sample of 100 child abuse or 
*gl«a t complaints received by the Superior Court of the District of Columbia in

197 5, 89 complaints were followed by petitions for court action. In 82 of the 89 
iM’s, the children were removed from their homes for the period of time prior to 

court hearing. M. Burt, The System for Neglected and Abused Children in 
thi District of Columbia 10 (1974). In Los Angeles in 1972, removal was or- 
dered in 62 percent of the 1,656 cases in which jurisdiction was assumed. Mnookin, 
Foster Carc-In Whose Best Interest, 43 Harv. Educ. Rev. 599, 606 (1973). A study 
<f neglect proceedings from 1968 to 1969 in the state of New York found that over 

51 [X'rcent resulted in the child’s placement away from home or in protective super- 
vision <if the family. Note, An Appraisal of Neu: York’s Statutory Response to the 

blem of Child Abuse, 7 Colum. J. Law & Soc. Prob. 51, 72 table I (1971). 
\ l'/h5 study in Pennsylvania found that over half the children receiving services 
from child welfare agencies still were being removed from their parents despite the 
dlrged availability of in home services. Office of Children and Youth, Pa. 
Dept of Public Welfare, Pennsylvania Fact Book on Children and Youth 
(1965 cited in Levine, Caveat Parens: A Demystification of the Child Protection 
System, 35 U. Pitt. L. Rev. 1, 20 n.102 (1973). "

See notes 211-17 infra and accompanving text (discussion of termination of 
parental rights).

I. Introduction

A. THE CURRENT PROCESS: AN OVERVIEW

This vear in the United States more than 140,000 children will be 
brought into court on the ground that they are being neglected or 
abused by their parents.* 1 Once a court agrees that it has sufficient 
cause to assume jurisdiction in order to protect a child, there is a 
high probability that the child will be separated from his family for 
months or years,2 or permanently.3 In addition, the parents may find 

[887]
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themselves subjected to criminal prosecution 4 or at least to a succes
sion of police investigators, social work investigators, social case work
ers, mental health professionals, and court hearings. Despite the 
disruptive impact this process obviously can have on children and their 
families, at present there is little consensus about when a court should 
find that a particular child is neglected or abused.5 Parents convicted 
of neglect in one community might never have been brought to court 
in another.6 Perhaps the most prevalent characteristic of families 
charged with neglect is poverty; this raises the troubling possibility 
that class or cultural bias plays a significant role in decisions to label 

4. See Ark. Stat. Ann. § 41-1105 (1964); Vt. Stat. Ann. tit. 13, § 1303 (1958). 
One study reported that in Massachusetts some court clerks require that a criminal 
charge be filed before they will accept a civil neglect petition. Note, The Neglected 
Child: His and His Family’s Treatment Under Massachusetts Law and Practice and 
Their Rights Under the Due Process Clause, 4 Suffolk L. Rev. 631, 650 (1970).

5. One sign of the lack of consensus is the broad range of present statutory 
standards establishing what constitutes neglect. See Ala. Code tit. 13, § 350 (1958); 
Alaska Stat. § 47.10.010 (1971); Ariz. Rev. Stat. Ann. § 8-201 (Supp. 1972); Ark 
Stat. Ann. § 45-203 (Supp. 1973); Cal. Welf. & Inst’ns Code § 600 (West 1972); 
Colo. Rev. Stat. Ann. § 22-1-3(19) (Perm. Supp. 1967); Conn. Gen. Stat. Ann. § 17- 
53 (Supp. 1974); Del. Code Ann. tit. 10, § 901 (1953); id. (Supp. 1970); D.C. Code 
Ann. § 16-2301(9) (1973); Fla. Stat. Ann. § 39.01 (Supp. 1974); Ga. Code Ann 
§ 24A-401(h) (Supp. 1973); Hawaii Rev. Stat. § 571-11 (Supp. 1974); Idaho Code 
§§ 16-1625-1626 (Supp. 1974); III. Ann. Stat. ch. 37, §§ 702-4-5 (Smith-Hurd 1972' 
Ind. Code § 31-5-7-6 (1969); Iowa Code §§ 232.2(14), (15) (1971); Kan. Stat. Ann 
§ 38-802 (1973); Ky. Rev. Stat. § 199.011 (Supp. 1972); La. Rev. Stat. Ann. § 13.1569 
(16) (Supp. 1974); Me. Rev. Stat. Ann. tit. 22, § 3792 (Supp. 1974); Md. Cts. & Jud. 
Proceedings §§ 3-801(1), (u) (Supp. 1974); Mass. Gen. Laws Ann. ch. 119, § 24 
(Supp. 1974); Mich. Comp. Laws Ann. § 712A.2(b) (1968); Minn. Stat. § 260.015, 
subd. 10 (Supp. 1974); id. subd. 6 (1971); Miss. Code Ann. §§ 43-21-5(h), (i); id. 
§ 93-15-7 (1972); Mo. Ann. Stat. §§ 211.031 (1 ),-241,-441( 1)(2) (1962); Mont. 
Rev. Codes Ann. § 10-1301(2) (Supp. 1974); Neb. Rev. Stat. §§ 43-201(2), (3) 
(1974); Nev. Rev. Stat. § 62.040(1)(a) (1973); N.H. Rev. Stat. Ann. § 169:2(1) 
(1955); N.J. Stat. Ann. §§ 9:6-1, 9:2-9 (1960); N.M. Stat. Ann. § 13-14-3L (Supp. 
1973); N.Y. Family Ct. Act §§ 1012(e), (f) (McKinney Supp. 1974); N.C. Gen. 
Stat. §§ 7A-278(3), (4) (1969); N.D. Cent. Code § 27-20-02(5) (1974); Ohio 
Rev. Code Ann. § 2151.01.1 (Page Supp. 1974); id. §§5103.16, 17 (Page 1970); 
Okla. Stat. Ann. tit. 10, § 1101(d) (Supp. 1974); Ore. Rev. Stat. §§ 419.476 
(1) (d), (e), 419.523 (1973); Pa. Stat. Ann. tit. 11, § 50-102 (4) (Supp. 1974); R.I. 
Gen. Laws Ann. § 14-1-3H (Supp. 1974); S.C. Code Ann. § 71-251 (1962); id. 
§ 15-1095.9(1) (Supp. 1973); S.D. Compiled Laws Ann. § 26-8-6 (Supp. 1974); 
Tenn. Code Ann. §§ 37-202(6), (7) (Supp. 1974); Tex. Family Code §§ 17.01, .04 
(1973); Utah Code Ann. §§ 55-10-64(17), (18) ( 1974); Vt. Stat. Ann. tit
§ 632(12) (Supp. 1972); Va. Code Ann. § 16.1-158 (1) (Supp. 1973); Wash. Rev. 
Code Ann. § 13.04.010 (1962); W. Va. Code Ann. § 49-1-3 (1966); Wis. Stat. Ann. 
§ 48.13 (1957); id. (Supp. 1973); Wyo. Stat. Ann. § 14-115.2(0) (Supp. 1973).

6. See generally H. Maas & R. Engler, Children in Need of Parents (1959). 
The survey of neglect practices in nine communities ranging in size and composition 
from rural areas to urban centers showed less variation in practice than the authors’ 
knowledge of the statutory differences had led them to expect. They concluded, “it 
was more the way in which a judge perceived his role, and the way in which he was 
perceived in his role by others in the community that determined legal practices in 
child welfare.” Id. at 310.
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children neglected or abused, because it is clear that child abuse 
occurs in families of all income levels.7 8

7. See D. Gil, Violence Against Children: Physical Child Abuse in the 
’sited States 112 table 22 (1970). Proportionately more of the reported incidents,

»wever, involve low income families. A 1967 survey indicated that while nearly 
•5 percent of reported incidents involved families having incomes under $6,999, such 

families represented less than 42 percent of the total population. Id. The dispropor- 
honate representation of poor families also appears in statistics reporting court find- 
mgs of neglect. A 1964 study in Minnesota found that whereas only 3 percent of 
the families in the general population were receiving public assistance, 42 percent of 
the families reported to be neglecting their children were receiving such assistance. 
Boehm, The Community and the Social Agency Define Neglect, in 1964 Child Wel- 
fahe 453, 459. Similar findings were reported in a 1966 study in New York City. 
Fort)-five percent of the households whose children were placed in foster care were 
supported primarily by public assistance at the time of placement, while only 7.9 
percent of the general population received such assistance. See S. Jenkins & E. 
Norman, Filial Deprivation and Foster Care 25 (1972). Repeated confirmation 
of such statistics has prompted one child welfare expert to conclude:

[Organized programs for children turn out, when examined, to be pro
grams for the poor, for blacks, and for the otherwise disadvantaged. 
There is no harm in that alone, but the programs are poor. Foster fami
lies and institutions are a dead end for children who use them for more 
than a few months—and perhaps half the children do.

SthorT, Poor Care for Poor Children—What Way Out, in Children and Decent 
People (1974).

8. On March 31, 1971, some 266,070 children in the United States were living 
in foster family homes or group homes, while another 93,826 were in institutions. 
VS. Dept of Health, Education and Welfare, Children Served by Public 
Welfare Agencies and Voluntary Child Welfare Agencies and Institutions, 
table 9 (NCSS Report E-9, April 27, 1973).

9. See J. Goldstein, A. Freud, & A. Solnit, Beyond the Best Interests of 
TKi Child 31-35 (1973). The authors provide a thoughtful discussion of a child’s 
need for continuity of relationships and describe the consequences of disruptions of 
continuity, which vary with the ages of the children. The authors observe:

In infancy, from birth to approximately 18 months, anv change in 
routine leads to food refusals, digestive upsets, sleeping difficulties, and 
crying .... [Mjoves from the familiar to the unfamiliar cause dis
comfort, distress, and delays in the infant’s orientation and adaptation 
within his surroundings.

Change in the caretaking person for infants and toddlers further affects 
the course of their emotional development .... When infants and 
young children find themselves abandoned by the parent, they not only 
suffer separation distress and anxiety, but also setbacks in the quality of 
their next attachments, which will be less trustful. Where continuity of 
such relationships is interrupted more than once, as happens due to 
multiple placements in early years, the children’s emotional attachments 
become increasingly shallow and indiscriminate ....

Just as there is little agreement on when intervention in a particular 
familv is justified, there is little agreement about what forms of inter
vention are constructive. The predominant approach is to separate 
parent and child? While separation may protect a child from being 
’»eaten by his family, the separation itself may seriously damage the 
child’s emotional health, particularly if the child is shifted from one 
temporarv home to another during the separation.9
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Unfortunately, legal commentary has not emphasized the issues of 
when or how the state ought to intervene to protect children from 
their parents.10 Most recent articles have concentrated instead on 
secondary issues such as how to increase the scope or frequency of 
reporting to public agencies incidents of suspected child abuse or 
neglect.11 Although better reporting may increase public awareness 
of the present system and spur public pressure for reform of neglect 
practice, bringing more families into court before the evidence dem
onstrates that society can help neglected or abused children or their 
families may increase the harm being done.

For school-age children, the breaks in their relationships with their 
psychological parents affect above all those achievements which are 
based on identification with the parents’ demand, prohibitions, and so
cial ideals .... [Wjhere children are made to wander from one 
environment to another, they may cease to identify with any set of sub
stitute parents .... [Mjultiple placement at these ages puts many 
children bevond the reach of educational influence, and becomes the 
direct cause of behavior which the schools experience as disrupting and 
the courts label as dissocial, delinquent, or even criminal.

Id. at 32-34. See also Mahler, Symbiosis and Individuation, 29 Psychoanalytic 
Study of the Child 89 (1974). But see M. Rutter, Maternal Deprivation Re
assessed (1972) (review of the existing social science literature on separation). 
Rutter points out that “problems arise in the analysis of the effects of verv long-term 
separations which may . . . occur for a diversity of reasons. Thus, there is a ven- 
extensive literature showing an association between ‘broken homes’ and delinquency 
. . . . However, in some cases the breakup of the home is no more than a minor 
episode in a long history' of family discord and disruption.” Id. at 63.

10. Probably the best recent studies are those by Gil, Sullivan, and Thomas. Sec Gil, 
The Legal Nature of Neglect, 6 Nat’l Probation & Parole Ass’n J. 1 (I960); Sullivan, 
Child Neglect: The Environmental Aspects, 29 Ohio St. L.J. 85 (1968); Thomas, Child 
Abuse and Neglect, Part I: Historical Overviews, Legal Matrix, and Social Perspectives, 
50 N.C.L. Rev. 293 (1972). See also Note, supra note 2; Note, supra note 4.

Two excellent recent pieces do not focus exclusively on neglect proceedings hut 
are nonetheless very' useful. See Burt, Forcing Protection on Children and Their 
Parents: The Impact of Wyman v. James, 69 Mich. L. Rev. 1259 (1971); Mnookin, 
supra note 2.

11. See, e.g., Dalv, Wilful Child Abuse and State Reporting Statutes, 23 Miami 
L. Rev. 283 (1969); Paulsen, The Legal Framework for Child Protection, 66 Colum. L 
Rev. 679 ( 1966); Sussman, Reporting Child Abuse: A Review of the Literature, 8 Fam 
L.Q. 245 (1974).

12. If the child has been abandoned, the parental interests are insubstantial, but 
difficult procedural issues may remain, particularly since the doctrine of Stanley v. 
Illinois may have created rights for biological fathers. See 405 U.S. 645 (1972).

13. The term parent should be understood to extend to a de facto parent, a care
taker who has acted as a substitute parent or guardian of the child for an extended 
period of time. Cf. J. Goldstein, A. Freud, & A. Solnit, supra note 9, at 98 (con
cept of psychological parent).

B. ANALYSIS OF COMPETING INTERESTS

Three primary interests must be addressed in any neglect proceed
ing: those of the family, those of the child, and those of the state.12 
The first, the interests of the family, best can be analyzed if broken 
down further into the separate interests of each parent,13 of siblings, 
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and of the extended family. Our legal system for the most part has 
acknowledged only the interests of the parents and has considered 
onlv sporadically the interests of siblings or other relatives outside the 
nuclear family.14 Moreover, most courts have operated on the ques
tionable assumption that the interests of the two parents are not in 
conflict.15 The one major exception, child custody cases, dramatically 
reveals the general inability of the legal system to pierce successfully 
the veil of the harmonious family unit.16

14. Compare Orr v. State, 123 N.E. 470 (Ind. Ct. App. 1919) (child abandoned 
bv parents but taken into grandparents’ home and treated with great affection is not 
a neglected child) and In re Sneed, 230 Ore. 13, 368 P.2d 334 (1962) (although 
mother afforded no care, child who was in actual though not legal custody of grand
mother could not be declared neglected absent showing that grandmother’s care was 
inadequate) with Bee v. Robbins, 303 S.W.2d 827 (Tex. Civ. App. 1957) (child 
whose mother was dead and whose father was serving 50 year prison sentence was 
neglected even though child was cared for by maternal grandparents); cf. In re Frances, 
49 Mtoc. 2d 372, 267 N.Y.S.2d 566 (Fam. Ct. N.Y. City 1966) (battered child who 
had been living with mother and stepfather discharged to maternal grandmother with 
visitation by mother only in home of grandmother).

15. If, for example, a father is a chronic child beater but the mother is a model 
caretaker, the dilemma to be resolved is whether the court should declare the child 
abused and remove him from home, or should allow the mother to keep the child on 
the condition that she separate from her spouse. Most courts have not considered these 
issues. Cf. In re Halamuda, 85 Cal. App. 2d 219, 192 P.2d 781 (Dist. Ct. App. 1948)

mother’s failure to protect child from father’s extreme cruelty is mental cruelty on 
her part).

16. See J. Goldstein & J. Katz, The Family and the Law 176-216 (1965). 
The authors describe a six year battle between the parents over custody of three 
children. The costs of the battle included legal fees in excess of $45,000, court ex
panses of between $10,000 and $15,000, and immeasurable emotional damage to the 
parents and the children. Id. at 562.

17. See T. Parsons & R. Bales, Family, Socialization and Interaction Pro
cess (1955); The Nuclear Family in Crisis: The Search for an Alternative

M. Gordon, ed. 1972); Hearings on American Families: Trends and Pressures 1973, 
Before the Subcomm, on Children and Youth of the Senate Comm, on Labor and Public 
Welfare, 93d Cong., 1st Sess. 134-80 (1973).

18. See State v. Bailey, 157 Ind. 324, 61 N.E. 730 (1901) (right of state to prosecute

Srents who did not send their children to school confirmed); cf. Stuart v. School 
st. No. 1, 30 Mich. 69 (1874) (legislation taxing public to pay for schooling up

held). But cf. Pierce v. Society of Sisters, 268 U.S. 510, 535 (1935) (“fundamental 
theory of liberty upon which all governments in this Union repose excludes any general 
power of the State to standardize its children by forcing them to accept instruction 
from public teachers only”). Recently, the Supreme Court agreed to exempt Amish 

The law quite clearly addresses the interests of the parents: parents 
in England and the United States traditionally have been vested with 
the authority to raise their own children without state intervention. 
Social historians have chronicled inroads on the traditional powers of 
the family resulting from changes in the economic structure and the 
gradual assumption of traditional family activities by other institutions 
such as schools or hospitals.17 18 Similarly, case law reflects some inroads 
which have been made on the traditionally sacrosanct power of the 
parent.ls Nonetheless, the overwhelming weight of legal authority 
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continues to support the rights of parents to control the upbringing 
of their children.19 This right has even achieved constitutional status.2"

children from the compulsory school laws after the eighth grade, but the Court seemed 
motivated more by the productive and law-abiding nature of the Amish community 
than by concern for general parental rights. Wisconsin v. Yoder, 406 U.S. 205, 222 
(1972).

19. See Vaughn v. Vaughn, — Ind. —, — N.E.2d —, 43 U.S.L.W. 2163 (Ct App. 
Oct. 22, 1974), quoting Smith v. Smith, 81 Ind. App. 566, 142 N.E. 128 (1924). In 
Smith the court had reasoned that “[flrom our knowledge of the social life of today, 
and the tendencies of the unrestrained youth of this generation, there appears to be 
much reason for the continuation of parental control during the child’s minority, and 
that such control should not be embarrassed by conferring upon the child a right of 
civil redress . . . .” 81 Ind. App. at 569, 142 N.E. at 129. Cf. Glaser v. Marietta, 
351 F. Supp. 555, 560-61 (W.D. Pa. 1972) (school district regulation authorizing 
corporal punishment usurps parental right to control method of raising children and 
cannot be enforced if child s parents notify school officials that such discipline is 
prohibited).

20. See Meyer v. Nebraska, 262 U.S. 390, 402 (1933) (although state rearing of 
all children has “been deliberately approved by men of great genius, their ideas touch
ing the relation between individual and State were wholly diffrent from those upon 
which our institutions rest; and it will hardly be affirmed that any legislature could 
impose such restrictions upon the people of a State without doing violence to both 
letter and spirit of the Constitution.”); cf. Wisconsin v. Yoder, 406 U.S. 205, 232 
(1972) ( “primary role of the parents in the upbringing of their children is now estab
lished beyond debate as an enduring American tradition”); May v. Anderson, 345 
U.S. 528, 533 (1953) (right of custody considered more important than propertx 
rights).

21. No implication that adults have a legal right to medical care or to a nutri
tionally adequate diet is intended. However, adults do have rights not accorded minors 
that permit them to acquire goods and services. Adults are not prohibited from work
ing and have the right to travel, to marry, to obtain medical treatment without the 
consent of a parent or guardian, and to sue for loss of services when their children 
are injured. See Shapiro v. Thompson, 394 U.S. 618, 629-31 (1968) (waiting period 
for welfare migrants violates right to travel); Loving v. Virginia, 388 U.S. 1, 12 
(1966) (marriage is an essential personal right); W. Tiffany, Handbook on the 
Law of Persons and Domestic Relations § 131 (1896) (parents have right to sue 
for loss of child’s services).

The interests of children, unlike those of parents, generally have 
not been recognized as legal rights. For example, children have no 
legal right to medical care or to a nutritionally adequate diet.21 The 
neglect process has provided virtually the only legal redress for chil
dren who lack such necessities. Unfortunately, the process is an in
direct solution which normally results in the placement of a needy 
child in the custody of a new caretaker rather than in the establishment 
of minimum standards of medical care or nutrition or in the provision 
of goods or services directly to the child.

The lack of consensus about the basic rights of children provides 
one of the main bases for the disagreement over the standards for 
neglect findings. It is unlikely that standards detailing the conditions 
believed to be necessary to the growth and development of children 
into mature human beings, both physically and emotionally, will soon 
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be established or recognized as legal rights.22 Indeed, the imposition 
of such conditions as a matter of law in most instances would result in 
an unacceptable degree of state intrusion into family life.

22. The United Nations has published a Declaration of the Rights of the Child, 
i declaration that perhaps most closely resembles the needed standards. G.A. Res. 
1386, 14 U.N. GAOR Supp. 16, at 19, U.N. Doc. A 4249 (1959); cf. Foster & Freed, 
A Bill of Rights for Children, 6 Fam. L.Q. .343, 347 (1972).

23. See notes 47-67 infra and accompanying text.
24. See State ex rel. Juv. Dep’t of Multnomah County v. Wade, 527 P.2d 753 

Ore. Ct. App. 1974). The court in Wade commented:
Although the conflict between the interests of the state and those of the 
child are not as apparent as the child-parent conflict . . . the fact that 
in most cases the termination of parental rights makes the state the 
recipient of the child’s custody . . . thereby enabling it to consent to 
an adoption . . . indicates that the potential may not be insubstantial. 
When terminations are viewed as a means of facilitating adoptions, one 
becomes aware that they will always promote the interests of the state 
regardless of the peculiar interests of any single child; terminations aid 
the state in meeting the demand for ‘adoptable’ children while also 
relieving it from financial costs of long-term foster care, homemaker 
senices, and other welfare or public services.

Id. at 757.
25. As Roscoe Pound observed, “in general it remains true that the social in

terest in the family as a social institution requires the law to proceed with great 
caution in securing the interests of children against their parents.’’ Pound, Individual 
Interests in the Domestic Relations, 14 Mich. L. Rev. 177, 186 (1916).

26. See B. Russell, Marriage and Morals 171-74 (1929), reprinted in J. 
Goldstein & J. Katz, supra note 16, at 455-458. Russell commented that “the ad
ministrator invariably likes uniformity. It is convenient for statistics and pigeon
holing, and if it is the ‘right’ sort of uniformity it means the existence of large num
bers of human beings of the sort that he considers desirable. Children handed over 
to the mercy of institutions will therefore tend to be all alike, while the few who 
cannot conform to the recognized pattern will suffer persecution, not only from their 
fellows, but from the authorities.” Id. at 458.

The law, however, has sanctioned some degree of state intervention 
into family life; over the centuries a general guide for intervention 
has developed in the extensive body of case law interpreting the state’s 
parens patriae power.23 The state acts as the primary protector of 
children from abuse or neglect. It may at first seem strange, therefore, 
to separate the interests of the child from those of the state. But the 
state has interests other than those inherent in its parens patriae role, 
and these other interests may conflict with those of the child in a 
particular case.24 For example, the state has a strong interest in main
taining family autonomy.25 The state’s desire to maintain family 
autonomy is not only a matter of tradition, but also reflects a recogni
tion of the family’s effectiveness as a social institution; no one has 
devised a better system for overseeing the rearing of most children. 
Autonomous families not only provide the conditions needed for the 
physical and emotional development of individual children, but also 
make possible a religious and cultural diversity that might disappear 
if the state extensively regulated or controlled child rearing.26 A 
second interest of the state is the exercise of its police power interest.
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Without reopening the traditional debate about whether this is pri
marily an interest aimed at deterrence or at punishment,27 one who 
analyzes the neglect process should study the police power interest 
because of its potential for undermining the parens patriae role of the 
state.28

27. See generally H. Hart, Punishment and Responsibility (1968); H. Packer, 
Limits of the Criminal Sanction (1968).

28. See Fraser, A Pragmatic Alternative to Current Legislative Approaches to Child 
Abuse, 12 Am. Crjm. L. Rev. 103, 119-22 (1974) (discussion of drawbacks of criminal 
prosecution as an approach to the problem of child abuse).

At least two other key interests of the state—administrative efficiency 
and fairness—may conflict with the interests of the child in neglect 
proceedings. The public interest in the efficient use of public resources 
may explain why the state does not pursue its parens patriae power 
where intervention is not clearly preferable to nonintervention and 
why it uses public resources only when the gain to the individuals 
served and the long term social saving exceed the cost of intervention. 
By providing counsel to both indigent parents and children in neglect 
proceedings, for example, the state’s public interest in fairness may 
be balanced by the costs and thereby decrease its willingness to 
intervene.

C. AN APPROACH TO REFORM

The analytic confusion which has resulted in part from the paucity 
of legal commentary addressed to standards or dispositions in neglect 
proceedings has been compounded by the lack of systematic evalua
tion of how this public intervention has operated over the centuries. 
Part two of this article, therefore, is devoted to an examination of the 
historic antecedents of the present neglect process and will illuminate 
the way the law has defined and protected the competing interests 
of child, family, and state in each of three eras. Three specific issues 
will be considered: (1) the purpose of intervention; (2) the standards 
established to guide intervention decisions; and (3) the dispositions 
provided for children declared “neglected.” With the insight provided 
by this backlog of experience, as well as by current behavioral science 
studies, part three assesses the current patchwork of standards and 
dispositions of the fifty states and the District of Columbia. A final 
section presents specific recommendations for drafting future neglect 
statutes.

II. History of Neglect Intervention

A. FROM TUDOR TIMES TO THE NINETEENTH CENTURY

1. The Poor Law Heritage. The sixteenth century was a pe
riod of economic transition and stress in England, during which bands 
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of “sturdy beggars” began to fill the roads and to terrorize town and 
country.-” The number of poor mushroomed to the point that private 
charities no longer could provide adequate relief. As a result, Parlia
ment l^egan to provide for the relief of the poor and their children 
on a systematic basis. As early as 1535 a statute provided that “[c]hil- 
dren under fourteen years of age, and above five, that live in idleness, 
and be taken begging, may be put to serve by the governors or cities, 
towns, etc. to husbandry, or other crafts or labors.” 29 30 In 1601, the 
Elizabeth Poor Law31 consolidated similar early legislative efforts into 
a single, comprehensive program of poor relief that became the model 
for the next three centuries in America as well as England.32

29. I. Pinchbeck & M. Hewitt, 1 Children in English Society 93 (1969) 
[hereinafter cited as I. Pinchbeck]. See also R. Kelso, The History of Public Poor 
Relief in Massachusetts, 1620-1900, at 3-29 (1922) (description of the link between 
economic conditions and the first poor relief legislation).

30. 27 Hen. 8, c. 25 (1535).
31. 43 Eliz. 1, c. 2 (1601).
32. Set tenBroek, California’s Dual System of Family Law: Its Origin, Develop

ment and Present Status, Part I, 16 Stan. L. Rev. 257, 258 (1964) [hereinafter cited 
as tenBroek I).

33. 43 Eliz. 1, c. 2, §§ I, III, XII (1601).
34. Id. §§ I, IV.
35. Id. I, V. In theory, apprenticeship involved training in the master’s “craft, 

mystery, or occupation,’’ while indenture was simply a work contract. In practice, both 
usually involved little training. See G. Abbott, 1 The Child and the State 79-255 
(1938).

36. 43 Eliz. 1, c. 2, §§ I, V (1601).
37. See tenBroek I, supra note 32, at 259.
38. I. Pinchbeck, supra note 29, at 105-07.

The Elizabethan system aided the poor in several ways. It provided 
for the establishment of tax-supported hospitals and poor houses, or 
almshouses, to shelter the poor who were too old or too ill to work.33 
The employable poor were compelled to work or sent to houses of 
correction if they refused to work.34 Finally, children of the poor 
were put to work or apprenticed.35 In each parish the system was 
administered by the church warden and several substantial house
holders, who were selected as overseers of the poor of the parish, and 
who were empowered to set to work or to apprentice “the children 
of all such whose parents shall not by said churchwardens and over
seers, or the greater part of them, be thought able to keep and main
tain their children.”36 To minimize costs, the overseers limited eligi
bility for relief to the poor who had been bom in a community or 
had lived there for a long time.37 Thus, in addition to providing relief, 
the poor laws established restrictions on rights to travel, on personal 
civil rights, and particularly on parental rights.

It is impossible to determine exactly how many children were sepa
rated from their families under this legislation; hundreds were shipped 
to the American colonies beginning in 1617,38 and thousands were later 
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impressed into the Merchant Marine.39 As distasteful as the cavalier 
separation of children from their parents may seem today, however, 
the conclusion that the statutes manifested only discriminatory atti
tudes toward the poor would be mistaken; the apparent harshness was 
more a product of cost consciousness than of discrimination. Accord
ing to Professor tenBroek, “[ojnce the public agreed to pay the bill, 
it acquired a pressing concern about the size of the bill and an active 
interest in finding methods for reducing it.”40 The system of “binding 
out” poor children reduced the costs; the children who were bound 
out could pay for part of their care through their own labor. Similarly, 
the decision to separate poor children from their families and to put 
them to work did not necessarily indicate class bias because in this 
pre-child labor law era most children worked 41 and upper class fami
lies of the time frequently sent adolescents to other families for train
ing.42 Indeed, the poor laws were quite humanitarian in their attempt 
to provide poor children with proper work attitudes as well as useful 
skills in an age when no other public education or training was 
available.43

39. See id. at 108-13.
40. tenBroek I, supra note 32, at 286.
41. See 5 Eliz., c. 4 (1562) (establishing a system of apprenticeship not limited to 

poor children). See generally 1 G. Abbott, supra note 35, at 79-90.
42. I. Pinchbeck, supra note 29, at 25-33. See also P. Aries, Centuries oi 

Childhood 365-66 (1962); J. Gillis, Youth and History 17 (1974). The lack of 
discrimination in child rearing practice of the period does not imply that those practices 
had no negative effects on adult personalities. One commentator has concluded that 
“a large number of adults ... of the gentry class in . . . the sixteenth and seventeenth 
century, were emotionally stunted and found it extremely difficult to establish warm 
personal relationships with other people.” Laurence Stone, The Massacre of the 
Innocents, N.Y. Rev. Books, Nov. 14, 1974, at 25.

43. Cf. I. Pinchbeck, supra note 29, at 242 (while life undoubtedly was hard for 
many apprentices, many poor children received sound training, and the alternatives to 
apprenticeship must have been far worse for many children).

44. See id. at 143.
45. See id.
46. See id. at 146.

The record of providing skills through apprenticeship, however, 
apparently was poor almost from the start. “Rogues soon swarmed 
again,” complained Lord Coke in 1624,44 and the cause allegedly was 
the failure of the overseers to apprentice children.45 The Privy Coun
cil for a time tried to correct the enforcement problems, but the out
break of civil war soon made them worse. By mid-century, an in
creasingly harsh and repressive policy toward the poor emerged. Soon 
work houses for children were established, in sharp contrast with the 
earlier benevolent statutory scheme for training.46
2. The Growth of Parens Patriae. For children who were not
poor, the law provided little legal protection. Children had no rights 
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of action when physically mistreated by their parents.47 Originally 
even the parental duty of support was considered to be more a moral 
than a legal obligation.48 On rare occasions, equity would override 
a father’s right to custody, but only at the request of another relative— 
usually the mother—who wanted the child or when the child had an 
estate large enough to reimburse a court-appointed guardian.49

47. See C. Vernier, American Family Laws § 267 (1936) (a parent not civilly 
liable at common law for injury to his minor child; rule applicable even if the injury 
was great or willful).

48. See W. Tiffany, supra note 21, § 231; cf. 1 W. Blackstone, Commentaries 
ox the Laws of England 446-49 (1826) (duty of parents to provide for their children 
is principle of natural law). As late as 1840, English judges held that “in point of 
11 . a father who gives no authority enters into no contract, is no more Hable for goods 
supplied to his son, than a brother, or an uncle, or a mere stranger would be.” Morti- 
more v. Wright, 151 Eng. Rep. 502, 504 (Ex. 1840).

49. See W. Tiffany, supra note 21, § 247-48.
50. See I. Pinchbeck, supra note 29, at 58-59. See also Rossman, Parens Patriae, 

4 Ore. L. Rev. 233, 236-38 (1925).
51. See I. Pinchbeck, supra note 29, at 59.
52. See Ex parte Daedler, 228 P. 467 (Cal. 1924).
53. Pinchbeck reports that during the reign of Queen Elizabeth I the sale of ward- 

ships brought an average annual income of £14,677 to the crown. If the full profits had 
L’-n paid directly to the Court of Wards rather than to intermediary officials, the 
Queen might have made almost <£2,000,000 annually. See I. Pinchbeck, supra note 
29, at 60.

54. See id. at 72-73.
55. 12 Car. 2, c. 24, §§ I, VIII (1660).
56. See Cogan, Juvenile Law, Before and After the Entrance of the “Parens Patriae,” 

22 S. Car. L. Rex-. 147, 151 (1970).
57. Id. at 153.

The protection equity accorded these infants apparently arose as 
much from their revenue value as from concern for their well-being. 
Under the feudal system of land ownership, a minor’s guardian could 
profit handsomely by controlling the minor’s estate, by marrying the 
ward to one of his own heirs, or by selling the right to marriage.50 As 
early as 1503, the Crown established a Master of Wards to protect 
the estates of minors and to regulate the sale of their wardships upon 
the deaths of their fathers.51 In 1540, Henry VIII formalized this 
state regulation by establishing the Court of Wards.52 Under this 
system, guardianship of the person, like that of the estate, went to 
the highest bidder and substantial revenues accrued to the crown.53

During the seventeenth century, opposition began to mount both 
to the disregard shown to the claims of mothers and to the marriages 
forced on young children.54 Eventually the Court of Wards was 
abolished and fathers were authorized to appoint by deed or will a 
guardian of the person for children who survived them.55 In addition, 
the chancellor began to protect wards from economic injury, and al
lowed the wards to bring petitions against their guardians for an ac
counting of the rents and profits of their land.56 Soon the chancellor 
required guardians to provide their wards with suitable education.57
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The concept of parens patriae reportedly was used for the first time 
in 1696 in Falkland v. Bertie.58 Lord Somers there stated that with 
the dissolution of the Court of Wards, what he termed pater patriae 
responsibility of the King for the care of charities, infants, idiots, and 
lunatics returned to the Chancery.59 60 61 62 63 The parens patriae power grad
ually was expanded to justify court interference to protect wards from 
the misdeeds of testamentary guardians 00 and eventually interference 
to protect a child from exploitation by third parties despite the fact 
that his father was alive and able to protect his interests.01 But not 
until 1827 did a court consider directly the scope of the court’s juris
diction to intervene between parent and child. Then, in Wellesly v. 
Beaufort,02 Lord Eldon ruled that “this Court has not the means of 
acting, except where it has property to act upon. It is not, however, 
from any want of jurisdiction that it does not act, but from a want 
of means to exercise that jurisdiction; because the Court cannot take 
on itself the maintenance of all the children in the kingdom.”03 This 
view of the court’s power controlled until 1847 when the court in In 
re Spence 64 65 66 held that an intervention to protect a child from his parent 
or guardian was proper in the absence of property. Lord Chancellor 
Cottenham announced:

58. 23 Eng. Rep. 814 (Ch. 1696).
59. Id. at 818. Other reports of the case do not include the term pater patriae. 

See Cogan, supra note 56, at 167-68. Curiously, the infant in Falkland lost her claim 
in the Court of Chancery and only later prevailed in the House of Lords. See Falkland 
v. Bertie, 1 Eng. Rep. 155, 156 (H.L. 1697).

60. See Beaufort v. Berty, 24 Eng. Rep. 579 (Ch. 1721).
61. See Butler v. Freeman, 27 Eng. Rep. 204 (Ch. 1756).
62. 38 Eng. Rep. 236 (Ch. 1827).
63. Id. at 243.
64. 41 Eng. Rep. 937 (Ch. 1847).
65. Id. at 938.
66. See De Nlanneville v. De Manneville, 10 Ves. 59 (Ch. 1804). Originally only 

fathers had custody rights and they could enforce them even against a child’s mother. 
See 9 Halsbury’s Statutes of England 772 (T. Chitty ed. 1929). In 1839 Parlia
ment authorized chancery to award children under seven to mothers. 2 & 3 Viet., c. 54 
(1889). In 1873 Parliament extended chancery’s power; chancery thereafter could 
award children under 16 to their mothers. The Custody of Infants Act, 36 & 37 Viet., 
c. 12 (1873).

I have no doubt about the jurisdiction. The cases in which this 
Court interferes on behalf of infants, are not confined to those 
in which there is property. Courts of law interfere by habeas 
for the protection of the person of any body who is suggested to 
be improperly detained. This Court interferes for the protec
tion of infants, qua infants by virtue of the prerogative which 
belongs to the Crown as parens patriae, and the exercise of 
which is delegated to the Great Seal.05

In contrast to the equity court, the courts at law considered custody 
strictly a parental prerogative00 with two narrowly construed excep
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tions.The law courts did not use the parens patriae concept of 
determining and acting on the best interests of the child.

The Elizabethan Poor Law thus had established what Professor 
tenBroek later termed a dual standard of law for families.67 68 For the 
poor, state intervention between parent and child was not only per
mitted but encouraged in order to effectuate a number of public 
policies, ranging from the provision of relief at minimum cost to the 
prevention of future crime. For all others, the state would separate 
children from parents only in the most extreme circumstances, and 
then onlv when private parties initiated court action.

67. Sec Rex v. De Manneville, 102 Eng. Rep. 1054 (K.B. 1804); In re John, 11 Ir. 
R.C.L. 1, 26 (1859).

68. See tenBroek I, supra note 32, at 257-58. Blackstone observed:
Our laws, though their defects in this particular cannot be denied, have 
in one instance made a wide provision for breeding up the rising genera- 
ation: since the poor and laborious part of the community, when past the 
age of nurture, are taken out of the hands of their parents, by the statutes 
for apprenticing poor children . . . and are placed out by the public in 
such a manner, as may render their abilities, in their several stations, of 
the greatest advantage to the commonwealth .... The rich, indeed, are 
left at their own option, whether they will breed up their children to be 
ornaments or disgraces to their family.

1 W Blackstone, supra note 48, at 451.
09. See 1 Children and Youth in America 103-04 (R. Bremner ed. 1970). See 

n< rally Rivsenfeld, The Formative Era of American Public Assistance Law, 43 Cal. 
1 Rev. 175 ( 1955) (detailed survey of adoption of Elizabethan poor laws by American 
colonies).

70 Set <h. 4, [17351 Mass. Sess. 541. This early Massachusetts statute reflected 
concern for at least rudimentary skills: “Where persons bring up their children in 
mi. h gross ignorance that they do not know, or are not able to distinguish the alphabet 

' letters at the age of six years, the overseers might bind the children out 
to good families for a decent and Christian education. Id.

s II Folks, The Care of Destitute, Neglected and Delinquent Children 
167-68 (reprint 1970). In 1673, for example, Connecticut provided that:

In any person or persons that have had or shall have relief or supplies 
from any town, shall suffer their children to live idly or misspend their 
time loitering, and to bring them up in such or employ them in some 
honest calling which may be profitable unto themselves and the public; 
or if there be any familv that cannot, or do[esj not provide competently 
for thru children, whereby they are exposed to want and extremity; it 
shall lx* lawful for the* selectman and overseers of the poor in each town 
and they are hereby ordered and empowered with the assent of the next 

3. Reception by the Colonies. The xAmerican colonies soon
adopted the Elizabethan policy of binding out poor children for work 
<>r training; the policy was well suited to the needs and ethics of a 
pioneer society where even small children were expected and required 
to make themselves useful.69 While some eighteenth century statutes 
reflected a growing interest in education,70 the majority of neglect 
statutes continued to focus on family income or idleness as the justi- 
fi< ation for separating children from their parents.71 Similarly, some 
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of the early statutes authorized the separation of children from anv 
parents who failed to care for them rather than only from poor pa
rents,72 but the authorities nonetheless apparently understood that only 
the children of the poor were to be taken by the state.73

magistrate or justice of the peace, to bind any poor children belonging 
to such town to be apprentices ....

Acts and Laws of His Majesties Colony of Connecticut in New England 95-96 (1715), 
reprinted in 1 Children and Youth, supra note 69, at 68.

72. See 6 Va. Stat. 32 (Hening 1819). The 1748 Virginia statute provided: 
“[Wjhere any person or persons shall be, by their county court, judged incapable of 
supporting and bringing up their child or children in honest courses ... it shall be 
lawful for the church wardens of the parish ... by order of their county court, to 
bind every such child or children apprentices, in the same manner, and under such 
covenants and conditions as the law directs for poor orphan children.” Id., reprinted in 
1 Children and Youth, supra note 69, at 263.

73. See 1 Children and Youth, supra note 69, at 65-71, 262-68.
74. W. Tiffany, supra note 21, at 246-52. The first recorded American opinion 

recognizing the best interests standard apparently is Mercein v. People. 35 Am. Dec 
653 (N.Y. 1840). The court in Mercein allowed a sick, three year old child to remain 
with the mother because the interest of the infant was found to be paramount. See id. 
at 663-65. While the court claimed that it was applying an established American 
principle, it failed to cite any supportive American authority.

Subsequently, in Marshall v. Reams a court denied a custody claim made bv a child’s 
uncle because he had administered immoderate and cruel punishment to the child. 32 
Fla. 499, 506-07, 14 S. 95, 97 (1893). Citing Mercein as authority, the court acknowl
edged that mothers have a right to transfer custody of their illegitimate children, but 
held that in the case before it the welfare of the child required denial of the uncle’s 
petition, despite the fact that the mother had indicated that the uncle should have 
custody. Id. at 502, 14 S. at 96.

75. See Chapsky v. Wood, 26 Kan. 650, 656-57 (1881); Mercein v. People, 35 Am. 
Dec. 653, 663 (N.Y. 1840). In Chapsky the court, in denying a father’s request for 
custody of his daughter, distinguished a parent’s custodial right from an absolute 
property right. 26 Kan. at 652-53. The court commented, “No case can be found 
in which courts have given to the father who was a drunkard and a man of gross im
moralities the custodv of a minor child, especially when that child was a girl.” Id. at 
653.

76. See Carner v. Gordon, 41 Ind. 93 (1872) (unrelated person appointed guar
dian); Dumain v. Gwynne, 92 Mass. 270 (1865) (charitable institution).

77. See Johnson v. State, 21 Tenn. 183 (1841). Johnson was the first American 
appeal involving a conviction of parents for child abuse. The defendants were ac
cused of striking their child, tying him to a bedpost, and whipping him. The jun 
found them guilty of assault and battery. Id. at 184. The appellate court remanded 

The common law courts in the colonies, like those in England, 
provided little protection for children beyond the ambit of the protec
tion given poor children under the poor law statutes. Courts of law 
in America did take some initiative in protecting the best interests of 
children instead of deferring entirely to the father.74 Some fathers 
therefore lost custody of the child to the mother,75 and a few parents 
lost custody to nonparents.76 With the exception of infrequent crim
inal prosecutions, however, no suits involving custody were initiated 
by the state, and even in the criminal prosecutions, courts only rarelv 
separated nonpoor children and parents.77
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As in England, the poor children found to be neglected were bound 
out for w ork or apprenticeship.78 Again, the process reflected a desire 
to minimize welfare costs and to train children to work, rather than 
simple class bias. The Puritans and the Quakers in particular firmly 
fjelieved that work was an integral part of the training of children.79 80 
Manx parents voluntarily apprenticed their children, both for financial 
and ior educational reasons. New York provided that any male infant 
>r unmarried female under eighteen might be bound as an apprentice 

or steward if consent was given by the infant’s father if he was alive 
and able to consent, by the mother if the father could not give consent, 
by a duly appointed guardian if both parents were dead or incapac
itated, or by the overseers of the poor or any judge of the county 
courts?0

the case, however, on the ground that the jury had been instructed improperly on their 
duh to determine whether the punishment inflicted by the parents was excessive.

Similarly, in State v. Jones the defendant was charged with whipping and choking 
his sixteen year old daughter without cause. 95 N.C. 465 (1886). On appeal, a 
guilts verdict was reversed on the grounds that the law should not interfere in the 
lomestic affairs of families unless the punishment causes permanent injury or is in- 

fli ted with a malicious nature and without honest purpose. Id. at 468. By contrast, 
m Flett her t. People the court held that it was needless cruelty and false imprisonment 
to keep a blind child in a damp cellar during mid-winter without cause. 52 Ill. 395, 
196-97 1869). As a result the defendant father was convicted of false imprisonment
and sentenced to pay a $300 fine. Id.

78. Child labor remained unregulated until well after the Civil War. Even when 
regulation began, it was confined to limitations on hours and did not prohibit child 
labor. Sec 1 G. Abbott, supra note 35, at 260-61. In 1880, when organized labor 
called for an end to the employment of children under fourteen, the motivation ap- 
parenth was .is much a desire to protect union jobs as a genuine concern for children. 
Set M. Carroll, Labor and Politics 81 (1923). As late as 1900, nearly one out of 
five children between ten and fifteen years of age was employed. See 2 Children 
and Youth, supra note 69, at 605.

79. See 1 C. Abbott, supra note 35, at 270-71. In 1640, an order of the General 
Court of Massachusetts requiring the magistrates of the several towns to see “what

> ir - max lx* taken for teaching the boyes and girles in all forms the spinning of the 
xarne" revealed the Puritan view. Id. at 270. Similar Quaker beliefs were embodied 
in in eark Pennsylvania law, which provided that all children “of the age of twelve 
oar> shall lx taught some useful trade or skill, to the end none may be Idle.” Id. 
at 271.

80. 3 N.Y. Rev. Stat. Part III, ch. 8, tit. 4, art. 1, §§ 1-2 (1827).
81. See id. § 11.
82. See 1 Children and Youth, supra note 69, at 105.

Indentures for children bound out by either county superintendents 
or overseers of the poor in New York had to contain an agreement 
that the child would receive instruction in reading and writing. A 
male child had to receive instruction in arithmetic as well.81 These 
e ducational requirements, common throughout the colonies, later were 
extended to voluntarily apprenticed children and constituted the only 
significant American improvement in traditional English apprentice
ship procedures.82
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The indentures were supposed to last for three to five years, but 
they frequently lasted far longer.83 Similarly, employers theoretically 
were obligated to provide suitable board, lodging, and medical atten
tion, but penalties for failure to meet these obligations resulted only 
if the apprentice or his parent or guardian pursued a successful tort 
action or a court imposed fine.84 Taking an apprentice unlawfully 
meant only that the master might be found guilty of a misdemeanor 
punishable by a $500 fine.85 Apprentices who violated their inden
tures, by contrast, could be imprisoned until they were 21 or returned, 
like runaway slaves, to serve as punishment double the time they were 
absent.86 Although binding out was a widely used method of caring for 
neglected children prior to and during the nineteenth century7,87 the 
minimum age for binding out increased over the years, perhaps be
cause of a growing recognition of the special needs of children but 
more probably because the spread of slavery and the greater avail
ability of adult manpower made the labor of young children less at
tractive to employers.88 Until old enough to be bound out, poor 
children were either maintained in their own homes at public expense 
under a system known as “outdoor relief,” or were boarded out to 
private families, again at public expense.89 New England communities 
devised a thrifty variant of boarding out known as “vendue,” whereby 
the town officials auctioned local poor to the lowest bidders, whose 
bid represented what the bidder would charge the state for boarding 
the poor.90

83. See id. at 104. “Voluntary apprentices normally served for seven years . . . . 
Compulsory apprentices on the other hand served until they were twenty-one, regardless 
of their age at the time of indenture. Since some were placed in infancy, their term 
of service often far exceeded seven years.” Id.

84. See ch. 931, § 5, [1871] N.Y. Laws, 94th Sess. 2149 (fine of $100 to $1000 
authorized).

85. See id. § 18.
86. See id. § 39.
87. Outdoor relief was the system of care provided for most pauper children and 

adults at the beginning of the nineteenth century, but binding out also was in general 
use. See H. Folks, supra note 71 at 4, 8; 1 Children and Youth, supra note 69 at 
64. A typical indenture agreement of the time stressed both the obedient behavior 
expected of the apprentice and the duties of the master owed to the apprentice. See 
D. Carey, History of Malden 403 (1899), reprinted in R. Kelso, supra note 29, 
at 169-70.

88. For example, in 1834 the almshouse on Long Island adopted a rule that girls 
under the age of 10 and boys under 12 should not be bound out. See H. Folks, 
supra note 71, at 17. In 1847, an almshouse commissioner concluded that girls should 
not leave the institution before they were 13 and that boys should not leave until they 
were 15. Id. at 20.

89. See id. at 3-4.
90. See A. Marvin, History of Winchendon Massachusetts 267-68 (1868), 

reprinted in 1 Children and Youth, supra note 69, at 267-68. Vendue literallv 
means “sale” in French, and the system sometimes was called “selling the poor.” Ia. 
at 268. See also S. Adams, Grandfather Stories 282-87 (1955).
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B. REFORMS OF THE NINETEENTH CENTURY

Neglect proceedings in the nineteenth century continued to be pri- 
marilv part of the poor relief program, but they gradually were ex
panded to protect children from parental immorality91 and abuse. 
The first state intervention to protect a child from parental abuse 

nrred in 1874. According to the more dramatic versions of the 
episode, eight-vear-old Mary Ellen W ilson was rescued only through 

efforts of the recently formed New York Society for the Prevention 
• Cruelty to Animals, which argued that children were, after all, 

members of the animal kingdom.92 Within a few months the first 
S ietv tor the Prevention of Cruelty to Children was formed in New 
York Citv bv Elbridge Gerry, who had argued Mary Wilson’s cause.93

91 Neu York provided in 1833 that the mayor, recorder, any two aiderman, or 
two special justices might commit to the almshouse or other suitable place any child 
: und in a state of need or suffering, or abandoned, improperly exposed, neglected, 
soliciting charitv from door to door, or whose mother was a notorious or immoral 
w man. See H. Folks, supra note 71, at 169. See also People v. Giles, 152 N.Y.
1 ' 46 N.E. 326 (1897) (children found in house of prostitution held to be neg- 

■ ted . People ex rel. Van Riper v. New York Catholic Protectory, 106 N.Y. 604, 13 
N.E 435 1887) (child in company of prostitute held to be neglected); In re Diss

Ear. 3 N.Y.S. 667 (Sup. Ct. 1899) (children of adulteress convicted of fraud held 
to be neglected).

92 See R. McCrea, The Humane Movement 135 (1910). Contemporary re- 
rts of tin Wilson intervention reflected the growing concern for the emotional needs

>f i hildren and a diminution of the earlier preoccupation with proper work habits. 
See N.Y. Times, Apr. 10, 1874, at 8, col. 2.

Man Ellen Wilson was not removed from her biological parents, as is commonly 
cssumed, but from foster parents. Her case thus reveals more about the neglect of 
hddren placed in state custody than about parental neglect. Significantly, at the 

end of the proceedings so often hailed in social work literature, Mary Ellen was sent 
it to an institution; she was “saved”—but only in the sense of being removed from 

her foster parents, the Connollys. Apparently no one has ever bothered to find out 
how she fared after she was placed by the state a second time. Her case is a curious 
landmark for social work agencies, although those of us who criticize the agencies for 
often failing to provide adequate dispositions for the children they take into custody 
¡night consider it an apt selection. See generally 2 Children and Youth, supra note
69. at 185-92.

93 Sec R McCrea, supra note 92, at 135-41. The Society announced that it was 
organized to rescue from “the dens and slums of the City the little unfortunates 
whose lis es were rendered miserable by the system of cruelty and abuse which was

»nstantk practiced upon them b\ the human brutes who happened to possess the 
custodc and control of them.” N.Y. limes, Dec. 17, 1874, at 3, col. 2, reprinted in
2 Chiidren and Youth, supra note 69, at 190.

94. During its first ten months of operation, the New York Society’ brought 72 
ises to ourt attention. The cruelty charges ranged from one against a park police

man for throwing a small boy into tin basin of a fountain, wetting the child all over, 
and sending him home in that condition to one against a father for beating his son 

The Society’s records demonstrate that poverty, rather than cruelty, 
»»tinned to be the major justification for family interventions, despite 

the organization’s professed dedication to protecting children from 
nielty.94 Further, the Society focused on punishing cruel parents 
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rather than on the provision of better environments for children.'’ 
The Society’s efforts facilitated passage of a neglect statute authorizing 
any New York court that convicted a parent for criminal abuse or 
neglect to commit their children to an orphanage or to effect any 
other disposition that was available for pauper children.The new 
statute focused principally on preventing the exploitation of children 
for commercial purposes rather than on enhancing their physical or 
emotional development.95 96 97

over the head with the butt end of a whip. See N.Y. Society for the Prevention 
of Cruelty to Children, First Annual Report 30-31 (1876). Onlv twenty of 
the first cases involved abuse, however, while over forty were in response to poverty. 
See id. at 30-44. A surprisingly large number of the cases involved organ grinders 
who were using children to aid in their begging routines. See id. at 34-37.

95. See id. at 6-7. The Society’s report noted that other institutions had failed 
to enforce adequately statutes passed to punish persons who mistreated children. Id.

96. See ch. 122, § 3, [1876] N.Y. Laws 99th Sess. 96. Section 1 of the statute 
made it a misdemeanor for persons having custody of children to use or employ the 
children in singing, dancing, begging, or other immoral practices. Id. § 1. When
ever a court determined that a child had been so used, the court could “commit such 
child to an orphan asylum, charitable or other institution, or make such other dis
position thereof as now is or hereafter may be provided by law in cases of vagrant, 
truant, disorderly, pauper or destitute children.” Id. § 3.

97. See id. § 1. The early preoccupation with the exploitation of children by 
circuses survives in many criminal as well as civil statutes. In the District of Columbia, 
for example, it is a misdemeanor for any person “having in his custody or control 
a child under the age of fourteen years, who shall in any way dispose of it with a 
view to its being employed as a acrobat, or a gymnast, or a contortionist, or a circus 
rider, or a rope walker, or in any exhibition of like dangerous character, or as a beg
gar, or mendicant, or pauper, or street singer, or street musician; . . .” D.C. Coni 
Ann. § 22-901 (1973).

98. See Report of the Massachusetts Committee on the Pauper Laws (1821), re
printed in Public Welfare Administration of the United States 34 (S. Brecken
ridge ed. 1970).

99. Report and Other Papers on Subject of Laws for Relief and Settlement of 
Poor, reprinted in Thirty-fourth Animal Report of the State Board of Charities of the 
State of New York 939-63 (1900).

100. See ch. 331, [1824] N.Y. Laws 47th Sess. 384.
101. See M. Branscombe, The Court and the Poor Laws in New York State 

1784-1929, at 30-31, 35-36 (1943).

The dispositions provided for neglected children in the nineteenth 
century clearly confirm the lack of concern with the emotional needs 
of children and the growing movement to punish parents. At the 
beginning of the century, the outdoor relief system was widely at
tacked. Complaining of parents who were loafers and chiselers, the 
Massachusetts Committee on Pauper Laws in its 1821 report concluded 
that outdoor relief was the worst method of relief, and that almshouse 
care was the most economical and best method, especially when it 
provided work opportunities.98 99 In 1824, the secretary of state in New 
York reported similar views to his legislature." In the same year, 
New York established the first system of county poorhouses in the 
country.100 Within a decade fifty counties had erected such institu
tions.101
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In retrospect, it is hard to understand why almshouses were con
sidered a reform; at the time, however, reformers believed that the 
state could better instill in children proper work attitudes and skills 
if it used publicly managed institutions instead of leaving children 
with their own poor and therefore suspect parents.102 Some soon rec
ognized, however, that state control was achieved at the cost of con
taminating the children with the “bad attitudes” of their adult com
patriots in the almshouses.103

102 See Yates, The Relief and Settlement of the Poor (1824), reprinted in Public 
Welfare Administration in the United States, supra note 98, at 39, 50.

103. A contemporary observer characterized a nineteenth century almshouse in 
Steuben County, N.Y., as a haven for insane, imbecilic, diseased, and decrepit adults. 
Se. Letchwortfi, Report on Pauper and Destitute Children, quoted in 2 G. Abbott, 
supra note 35, at 70-71. Letchworth described one group of adults with whom 
< hildren were intermingled as follows: “Here was an insane woman raving and utter
ing gibberings, a half crazy man was sardonically grinning, and an overgrown idiotic 
boy of malicious disposition was teasing, I might say torturing, one of the little boys. 
There were several others adults of low types of humanity.” Id.

104. See H. Folks, supra note 71, at 38.
105. See id. at 38-39, 72-81.
106. See H. Folks, supra note 71, at 20-21.
107. See 2 G. Abbott, supra note 35, at 6.
108. In 1856, a Select Committee appointed by the New York Senate to investigate 

ill the charitable institutions of the state reported that the poorhouses were “the most 
disgraceful memorials of public charity,” that the evidence obtained showed “filth, 
nakedness, licentiousness, general bad morals—gross neglect of the most ordinary com
forts and decencies of life,” and that the institutions were “for the young the worst 
possible nurseries.” See 1 Children and Youth, supra note 69, at 647.

109. See generally A. Platt, The Child Savers 46-74 (1969) (discussion of 
development of reformatory penology); Fox, Juvenile Justice Reform: An Historical 
Perspective, 22 Stan. L. Rev. 1187, 1188-92 (1970) (discussion of first New York 
separate children’s institution).

Criticism of the almshouses grew dramatically during the 1820s and 
1830s. In 1844, the prominent reformer Dorothea Dix denounced the 
conditions in the almshouses of New York and condemned particularly 
the commingling of children with adults and the lack of education.104 
Xot surprisingly, the movement to replace outdoor relief with alms
houses soon was followed by an additional reform, the establishment 
of separate institutions for children.105 New York, one of the first 
states to respond, established a separate facility for children on Ran
dall’s Island in 1848. The establishment of separate facilities did not 
result immediately, however, in the improvement of the treatment 
of children. In 1849, 280 of the 514 infants in New York’s new facility 
reportedly died of cholera.106 Moreover, by 1867, 2300 children re
sided in almshouses in New York, compared with 1300 in 1856,107 
despite the strong criticism of poorhouses issued in an official report 
in 1856.1"" Interestingly, pressure to establish separate institutions 
for children ultimately emerged less in response to the horrors of the 
almshouses than as incident to the growing movement to separate 
juvenile and adult offenders in correctional institutions.109 It is strik
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ing that the founders of the first children’s institutions realized that 
even those institutions were not good places for children and intended 
the institutions to be only temporary or transitional places for care.110 

Charles Loring Brace, an early critic of institutional care, organized 
the Children’s Aid Society in New York in 1830 to place needy children 
with families in the West.111 Brace justified these out-of-state place
ments with the remarkably modern view that “the ordinary experience 
of life in an ordinary family are [sic] a better preparation for self- 
support and self-guidance than institutional training.”112 In the end, 
however, Brace did much to encourage the placement of children in 
institutions rather than with families, for widespread dissatisfaction 
began to develop with his out-of-state placements.113 Critics com
plained that there was no guarantee of religious matching of the 
children and their new families, that there was no supervision of care 

110. Thus at the Fourth Annual Conference of Charities in 1877, Theodore Roose
velt observed: “Benevolent ladies think that during their early years [neglected] 
children should be guarded from temptation, and that this is best accomplished b\ 
keeping them in an institution. The fact is, that they are less able to bear temptation 
when brought up in an institution. In the event of dependent children being sup
ported by the state, a law should be passed, limiting the time when the state should 
provide for such children in any institution. They should be transferred to families 
as fast as possible.” Proceedings of the Fourth Annual Conference of Charities 79 
(1877).

111. See Proceedings of the Conference of Charities Held in Connection with the 
General Meeting of the American Social Science Association (1875), reprinted in 2 
G. Abbott, supra note 35, at 371-78.

112. C. Brace, The Dangerous Classes of New York and Twenty Years of 
Work Among Them (1872). Brace believed that out-of-state placements of children 
into family units would avoid the deleterious effects that slum life has upon children. 
Even the title of his work reflected the nineteenth century belief that poverty, sin, 
and crime were linked. A few excerpts present the full flavor of this influential book:

[T]hough the crime and pauperism of New York are not so deeply 
stamped in the blood of the population, they are even more dangerous. 
The intensity of the American temperament is felt in every fiber of 
these children of poverty and vice.

[T]he young ruffians of New York are the products of accident, ignorance, 
and vice. . . .
• • • •
There are thousands on thousands in New York who have no assign
able home, and “flit” from attic to attic, and cellar to cellar; there are 
other thousands more or less connected with criminal enterprises; and 
still other tens of thousands, poor, hardpressed, and depending for daily 
bread on the day’s earnings, swarming in tenement-houses, who behold the 
the gilded rewards of toil all about them, but are never permitted to touch 
them. . . .

Id. at 26-29.
113. One study claimed that the Society between 1853 and 1880 placed between 

40,000 and 50,000 children out of state. See E. Wines, The State of Prisons 129 
(1880 ed., reprint 1968). But see II. Folks, supra note 71, at 68 (estimated place
ment of 1,000 per year between 1854 and 1875). Some states considered the problem 
serious enough to pass statutes barring unapproved interstate placements. See generally 
2 G. Abbott, supra note 35, at 133-63.
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after the children were placed, and that sheer physical distance made 
it difficult if not impossible for parents to reclaim their children after 
the parents overcame the hardship that had caused their temporary 
inability to care for the children.114

114. See H. Thurston, The Dependent Child 127 (1930).
115. See ch. 173, § 1, [1875] N.Y. Laws 150. The statute made it unlawful “to 

commit any child, over 3 and under 16 years of age, as vagrant, truant or disorderly, 
to any county’ poorhouse” or “to send any child as a pauper to any such poorhouse 
f r support and care, unless such child be an unteachable idiot, an epileptic, or para- 
lytic, or be otherwise defective, diseased or deformed, so as to render it unfit for 
family care.” Id.

116. See ch. 173, § 2, [1875] N.Y. Laws 150.
117. The subsidy system set the stage for later confrontation with public officials 

»ver the public regulation of privately sponsored but publicly supported institutions. 
Set Wilder v. Sugarman, 385 F. Supp. 1013 (S.D.N.Y. 1974), cited in 1 Fam. L. 
Rep. 3005 (1974). Moreover, as Folks pointed out, this system encouraged the 
growth of large institutions because funding generally was provided on a per capita 
basis. and it discouraged foster care, or the “placing-out” system, as it was then 
termed. See H. Folks, supra note 71, at 120-22. During the 1880s, the number of 
prisate institutions throughout the state of New York increased dramatically from 132 
institutions caring for 11,907 children to 204 institutions caring for 23,592 children. 
B\ 1888 in New York City alone 15,000 children were being cared for in private 
institutions. Wilder v. Sugarman, 385 F. Supp. 1013, 1020 (S.D.N.Y. 1974), cited in 
1 Fam L. Rep. 3005, 3006 (1974).

In 1894 the New York State Constitution was amended to provide that local gov- 
ernments should not pay for the care of dependent children in any private institution 
not certified by the State Board of Charities. N.Y. Const, art. VIII, § 14. An in
vestigation made in 1914, however, revealed shocking conditions in some of the 
"certified” institutions:

There were found institutions in which antiquated methods of punish
ment prevailed, not inhumane or even necessarily cruel, but indicat
ing an utter misconception of the kind of discipline that will genuinely 
improve even an exceptionally unruly child; such punishments, for ex
ample, as striking a child on the head with a key, making him spend 
part of his fifteen minutes at dinner standing with his face to the wall, 
making him sit on the floor behind the bed, making him wear bi
colored trousers, whipping large girls with a strap on the hands.

Report of C. Strong, reprinted in 2 G. Abbott, supra note 35, at 118.
118. See H. Folks, supra note 71, at 103-14 (description of county home practice). 

Some observers found, however, that the Ohio approach, like that of New York, tended 
to place more children in institutions than was desirable. As late as 1933, 56 county 
homes in Ohio were caring for some 8,014 children. 2 G. Abbott, supra note 35, 
at 14.

J

In 1875 the opposition to almshouse care of children finally was 
codified in New York.115 Removal of children from almshouses was 
merely a stopgap reform, however, since the problem of where to 
place the children remained. New York responded to the displace
ment c hallenge by authorizing local communities either to subsidize 
private child care agencies or to develop a new system of public 
institutions.116 Most communities adopted the subsidy system, and 
private institutions multiplied and flourished.117

Variations on the New York model abounded. Ohio and several 
other states established county orphanages,118 while Michigan estab
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lished both a state school for dependent children, which was given 
the power to bind out the children, and a local option to establish 
separate institutions for children.119 Massachusetts, by contrast, au
thorized local officials and, if the local officials failed, state officials to 
place out children in the first large scale foster-care program.120 Ironi
cally, however, while Massachusetts avoided the deleterious emphasis 
on institutional placements, as late as 1923 it had more children in 
almshouses than did any other state.121

119. See H. Folks, supra note 71, at 82-102; 2 G. Abbott, supra note 35, at 12-14.
120. See H. Folks, supra note 71, at 73-74.
121. In 1923 Massachusetts still had 367 children in almshouses; New York, b\ 

contrast, had only 16. U.S. Bureau of the Census, Paupers in Almshouses Table 61, 
at 50 (1923), reprinted in 2 G. Abbott, supra note 35, at 12 n.2.

122. Cowley v. People, 83 N.Y. 464, 468-70 (1881).
123. An 1884 New York statute, for example, provided that children’s institutions 

were authorized to bind out children who had been surrendered there as paupers or 
had been left bv their parent or legal guardian with no provision for support for at least 
one year. Ch.'438, § 5 [1884] N.Y. Laws 512-13.

124. See de Mause, The Evolution of Childhood, 1 Hist, of Childhood Q. 503, 
544-45 (1974). Indeed, Lloyd de Mause concluded that prior to the eighteenth 
century a large percentage of the children born in Europe and the United States 
would be considered battered children by modern standards. See id. at 542. See 
also Radbill, A History of Child Abuse and Infanticide in The Battered Child 3 
(R. Helfer & C. Kempe eds. 1968).

Any indictment of past child care must be qualified, however. While some parents 
throughout history have believed it wrong to discipline their children too strictly, 
many who might seem cruel by modern standards were motivated by a sincere desire 
to do what then was considered best for their children rather than by sadism or 
cruelty.

Regardless of the theoretical solution adopted, many states had 
trouble developing effective safeguards to ensure quality care. For 
example, in 1881 the newly strengthened New York neglect provisions 
were applied to an officer of a child saving institution who was found 
to have neglected to provide a child with wholesome and sufficient 
food, clothing, medicine and sanitation, and thereby to have injured 
the child’s health.122 Moreover, the child saving institutions often 
served merely as an intermediate placement step, because manv were 
empowered to bind out their charges to private families in a confused 
mixture of adoption and on-the-job training.123

While many factors may have contributed to the expansion of the 
parens patriae role of the late nineteenth century to include the protec
tion of children from physical abuse, one factor deserves particular 
attention because of the light it may shed on contemporary neglect 
problems. That factor is the widespread change in attitudes toward 
parental discipline that began in the nineteenth century. The best 
evidence indicates, for example, that canings and whippings were 
widespread among all classes in America, and persisted until the last 
two generations.124 Old fashioned whipping did not diminish in popu- 
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!ar acceptance in most of Europe and America until the nineteenth 
century.125 Even in the early twentieth century, child care experts 
continued to counsel parents to train their children firmly in order to 
discourage bad habits.126 However, it is clear that the social consensus 
concerning proper parental behavior began to change at the close of 
the nineteenth century.

\25. A discussion of corporal punishment in an English magazine in the 1860s 
revealed a fairly even division of parents between those who indicated they were ap
palled at the very idea and others who reported, with evident satisfaction, the beneficial 
results they achieved. See de Mause, supra note 124, at 416. Whipping survived 
longest in Germany; 80 percent of German parents still admit that they beat their 
children. See id. at 544.

126. In 1928 John Watson proposed a “sensible way” to treat children:
Treat them as though they were young adults. Dress them, bathe them 
with care and circumspection. Let your behaviour always be objective 
and kindly firm. Never hug and kiss them, never let them sit in your 
lap. If you must, kiss them on the forehead when they say goodnight. 
Shake hands with them in the morning. Give them a pat on the head 
if they have made an extraordinary good job of a difficult task. Try 
it out. In a week’s time, you will find how easy it is to be perfectly 
objective with your child and at the same time kindly. You will be 
utterly ashamed of the mawkish sentimental way you have been hand
ling it.

j Watson, Psychological Care of Infant and Child 81-82 (1928). Watson 
laimed that his method would produce “a child as free as possible of sensitivities to 

people and one who, almost from birth, is relatively independent of the family situa
tion. ’ Id. at 186. This prompted two modern authorities on child development to 
spet ulate that Watson himself had been hurt deeply in his interpersonal relations and 
had proposed this almost psychopathic style of life as a defense against emotional 
pain. Sec L. Stone & J. Church, Childhood and Adolescence 115-16 (3d ed. 
1973).

127. Elbridge Gerry, president of the New York Society for the Prevention of 
Cnnltx to Children, told the Ninth Annual Conference of Charities in 1882 that 
’ physical cruelty is the parent of vice. Want and neglect are the incentives to crime. 
And crime not only destroys its perpetrator, but eats like a corroding ulcer into the 
nation which countenances its existence.” Ninth Annual Conference of Charities 
and Corrections, Proceedings 130 (A. Wright ed. 1883).

128. See Van Walters v. Board of Children’s Guardians, 132 Ind. 567, 569-70, 32 
N E. 568, 569 (1892). The court in Van Walters noted the balance between state 
and familial interests, and concluded:

It has been for many centuries theoretically true that the state, through 
its appropriate organs, is the guardian of the children within its borders 
.... [But] it is still true that the equally great principle that natural 
right vests in parents the custody and control of their children is con
firmed and enforced. This high and strong natural right yields only 
when the welfare of society or the children themselves comes into con
flict with it; but where there is such conflict the supreme right of

The ambivalence society felt toward the reform of parental discip
line is nowhere better revealed than in the concurrent movement 
toward use of the neglect process to prevent delinquency.127 One 
sign of this merger of benevolence and hostility toward wayward 
vouth was the unprecedented use of the parens patriae power to jus
tify the new and sweeping juvenile delinquency statutes.128 The 
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merger was so successful that it was not challenged until 1967,* 129 and 
even then the challenges met with mixed results.130

guardianship asserts itself for the protection of society and the pro
motion of the welfare of the ward of the commonwealth .... The 
statute violates no constitutional principle, inasmuch as it guards the 
interests and rights of parents by requiring that their children shall not 
be taken from them without a hearing, upon due notice, in the courts 
of the State. As a check to an abuse of power and the exercise of 
arbitrary authority by the courts of original jurisdiction, it provides 
for the right of appeal to the highest court of the State.

Id. See also In re Ferrier, 103 Ill. 367, 371-73 (1882) {parens patriae extends to 
care and protection of ill-treated children); State v. Brown, 50 Minn. 353, 358, 52 
N.W. 935, 936 (1892) (state assumes parental duty consonant with parens patriae); 
Milwaukee Indus. School v. Supervisors, 40 Wis. 328, 337-40 (1876) (state commit
ment of children does not invade parents’ natural rights).

129. See In re Gault, 387 U.S. 1, 14-26, 30 (1967).
130. See McKeiver v. Pennsylvania, 403 U.S. 528, 545-50 (1971) (no constitutional 

guarantee of jury trial in adjudicative phase of juvenile proceeding); Note, Ungovern
ability, The Unjustifiable Jurisdiction, 83 Yale L.J. 1383, 1391-1404 (1974) (juris
dictional overreach in judicial juvenile control).

131. 42 U.S.C. §§ 601-26 (1935). See generally 3 Children and Youth, supra 
note 69, at 519-609.

132. In 1922, New York redefined a neglected child as one “whose parents, guardian 
or custodian neglects and refuses when able to do so to provide necessary medical, 
surgical, institutional or hospital care.” Ch. 547, art. I, § 2(4)(f) [19221 N.Y. Laws 
1261. By labelling a child “destitute” rather than neglected, however, the state 
retained the power to intervene in a family because of poverty. Id. § 5. Subsection 
7 of the 1922 statute defined a destitute child as one “who through no neglect on the 
part of its parents or custodian is destitute or homeless, or in a state of want or suf
fering due to lack of sufficient food, clothing, shelter, medical or surgical care.” Id. 
§ 2(7).

133. See ch. 393, art. Ill, § 22(g) [1930] N.Y. Laws 839. See also Common
wealth v. Dee, 222 Mass. 184, 110 N.E. 287 (1915) (purpose of neglect law was 
to provide for the removal of children from those parents who are undesirable and 
unfit, and not from parents who are merely poor).

The legislature apparently was more willing to distinguish between children whose 
parents intentionally neglected them and children whose parents did not, than to 
distinguish and separate children who were passive victims of parental neglect from 

C. THE MODERN ERA

1. Contemporary Standards. Two major changes in the goals
of neglect enforcement occurred in the beginning of the twentieth 
century. First, changes in the poor relief system, particularly the 
development of “mother’s aid” and aid to dependent children 131 made 
it possible for states to stop removing children from parents because 
of family poverty; for the first time poverty became a defense to 
rather than a ground for a neglect finding.132 This new distinction 
between neglect and destitution was highlighted by a 1930 New 
York statute which provided that destitute children were to lie 
housed separately from those who were delinquent, neglected, or 
abandoned.133 Not until 1962, when poverty in theory became an 
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absolute defense to state intervention in New York, was the change 
begun in 1922 made complete. The legislature abolished the destitute 
child category and redefined a neglected child as one “whose parent 
or other person legally responsible for his care does not adequately 
supply the child with food, clothing, shelter, education, or medical 
or surgical care, though financially able or offered financial means to 
do so.’ 4 Unfortunately, a second section of the 1962 statute allowed 
its application to families who were simply poor or unconventional, 
for neglect was defined also to include “improper guardianship, includ
ing lack of moral supervision or guidance.” 134 135 The vagueness of this 
standard was tempered only slightly by a requirement that the state 
>how that the child “‘suffers or is likely to suffer serious harm” from 
the improper guardianship and that the child “required the aid of the 
court,” before the statute could be invoked.136

children accused of committing crimes. Today, the prohibition against commingling 
of neglected and delinquent children is widely considered a necessary facet of a model 
juvenile system. Differentiation between neglected children and juvenile offenders 
was the practice as early as the sixteenth century when juvenile offenders were in

arc* rated with adult offenders. The reform of the juvenile court, which resulted in 
the removal of juvenile offenders from adult jails, first created the problem of the 
commingling of delinquent and neglected children.

134. Ch. 686, art. Ill, § 312(a) [1962] N.Y. Laws 3066.
135. Id. § 312(b).
136. Id.
137. Ch. 962, art. 10, § 1012(f)(i), [1970] N.Y. Laws 2995. The New York 

legislature in 1972 provided a more specific definition of these new phrases; impair
ment of emotional health was defined as:

a state of substantially diminished psychological or intellectual function
ing in relation to, but not limited to such factors as failure to think, 
control of aggressiveness or self destructive impulses, ability to think 
and reason, or acting out or misbehaviour, including incorrigibility, un
governability or habitual truancy; provided, however, that such impair
ment must be clearly attributable to the unwillingness or inability of 
the respondent to exercise a minimum degree of care toward the child.

N.Y. Family Ct. Act § 1012(h) (McKinney Supp. 1974).
138. Idaho Code § 16-1625(j) (Supp. 1974).

The second major change in neglect practice in the twentieth cen
tury was the expansion of the parens patriae role of the states to 
encompass protection of children from emotional as well as physical 
harm. Often this change was accompanied by a revision of statutes 
that made parental immorality a basis for state intervention. In New 
York, for example, impairment of emotional health and impairment 
of mental or emotional condition were made grounds for intervention 
in 1970, while “lack of moral supervision” was eliminated.137 Similarly, 
in 1963 Idaho authorized intervention where a child was “emotionally 
maladjusted” or where a child who had been denied proper parental 
love or affectionate association “behaves unnaturally and unrealistically 
in relation to normal situations, objects, and other persons.”138
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These changes undoubtedly reflect the influence of both Freud and 
a growing body of child development specialists, who documented the 
emotional needs of children and affirmed the importance of being 
raised in a family.139 The state’s new interest in protecting children 
from emotional harm, then, confronted the newly recognized interest 
in avoiding separation of parents and children. Dispositions in the 
twentieth century nevertheless have lagged behind the statutory ideals 
and reforms, because even the most progressive states continue to 
ignore the importance of family ties in several important respects.

2. Modern Dispositions. While the dangers of raising children
in institutions is well documented 140 and the trend is away from in
stitutional care,141 thousands of children remain in institutions.142 Fur
ther, although foster care, the most frequent disposition emploved 
today, is in most cases better for children than institutional care, courts 
too often overlook the fact that foster care usually is not superior to 
family care.143

The modern reliance on foster care may be explained in part by the 
fact that a child’s stay in foster care in theory is only a temporary 
stopover until the child can be reunited with his or her own parents.144 
All the available evidence suggests that short term foster care is the 
exception rather than the rule, but the myth of short term care is 
pervasive, and most foster care programs are administered as if all of 
the children eventually will return home.145

139. See generally Eisenberg, Child Psychiatry: The Past Quarter Century, 39 
Am. J. Orthopsychiatry 389 (1969).

140. See S. Provence & R. Lipton, Infants in Institutions (1962). The authors 
discuss the effect that institutional care has on the motor behavior, reactions to people, 
language development, and discovery of body and sense of self. Id. at 65-68, 81-84, 
91-94, 100-04, 118-21.

141. The percentage of dependent children receiving specified types of care away

2 Children and Youth, supra note 69, at 398; U.S. Dep’t of Health, Education 
and Welfare, supra note 8, at table 6.

142. See Low, Foster Care of Children: Major Trends and Prospects, 4 Welfare 
Review 12, 13 (Oct. 1966) (79,400 children were in institutions in 1965; estimated 
61,900 in 1975).

143. See notes 151-52 infra and accompanying text.
144. See R. Geiser, The Illusion of Caring 81 (1973).
145. In the District of Columbia, for example, the average stay in foster care is 

seven years. M. Burt, supra note 2, at 33. A 1973 study revealed that of 5,481 
children in foster care in Iowa, 3,013 had been there for over two years, and 1,981 
for over four. Schott, Iowa Assesses Its Foster Care Program, 1 Soc. & Rehab.

from home during this century breaks down as follows:
July 1, Mar. 31,Dec. 31, Feb. 1,

1910 1923 1930 1971
In institutions 77 66 58 21
In foster homes 15 30 39 76
Awaiting placement 2 3 — —
Elsewhere 6 1 3 3
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Perhaps the high water mark of this philosophy occurred in the case 
of In re Jewish Child Care Association)^ Laura Newberger, age five 
and a half, had lived almost four and a half years with her foster 
parents, the Sanders, who were under contract with the Jewish Child 
Care Association of New York. When the Sanders attempted to adopt 
Laura the agency decided that she should be removed from their 
are, even though the natural mother had not asked that Laura be 

returned, and the evidence indicated she was unable to assume respon
sibility for Laura’s care or education.14’ The New York Court of Ap
peals sustained the agency’s action. Although claiming that it was 
acting in the best interest of the child,* 146 * 148 the court disclosed its pre
dominant motivation when it observed that “[w]hat is essentially at 
stake here in the parental custodial right.” 149

Rei ord 9 1974). In a ten year study of children in foster care in nine counties
across the nation, Henry Maas found that 31 percent of the children were in foster 
are for ten or more years, 52 percent spent six years or longer in foster care, and 
nly 24 percent left foster care in less than three years. Maas, Children in Long Term 

Faster Care, 43 Child Welfare 321, 323 (1969).
146. 5 N.Y.2d 222, 156 N.E.2d 700, 183 N.Y.S.2d 65 (1959).
147 ¡d at 226-27, 156 N.E.2d at 701-02, 183 N.Y.S.2d at 67-68.
148. Id. at 229, 156 N.E.2d at 703, 183 N.Y.S.2d at 70. The court explained its 

actions:
That the Sanders have given Laura a good home and have shown her 
great love does not stamp as an abuse of discretion the Trial Justice’s 
determination to take her from them. Indeed, it is the extreme of 
love, affection, and possessiveness manifested bv the Sanders, together 
with the conduct which their emotional involvement impelled, that 
supplies the foundation of reasonableness and correctness of his deter
mination.

Id.
149. Id In a rare holding, the Superior Court of the District of Columbia recognized 

the needs of a foster child for continuity. See In re N.M.S., No. J-51-806 (D.C. Super. 
Ct, Jan. 17, 1974). Judge Murphy in that case allowed a nine and a half year old 
child who had lived all but the first eight days of her life with her foster parents to 
n main with them despite the agency’s request to return the child to her natural mother. 
The court explained:

. . the best interest of this child would not be served by removing her 
from this warm and happy home she has known all her life, from her 
foster parents whom she calls “Mommy and Daddy”, from her four foster 
brothers and sisters, to place her in an environment where she feels un
comfortable and anxious, to live in a place she does not want to live and 
w ith a woman more* an acquaintance than a mother. In reaching its deci- 
sion, the Court is not finding Ms. P. is an unfit mother in a material sense, 
nor is it finding that the [foster parents) are more fit than Ms. P. The 
Court is considering the* best interests of [the child] and [the child] only.

Id. at 20.

The emphasis on the right of parents to repossess their children can 
have a negative impact on the children in foster care, for they know 
that their biological parents cannot or will not care for them and 
•hat no others consider the children really their own. In addition, 
the longer a child stays in foster care the greater is the probability 
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that the child will be displaced again, which may further impair the 
child’s already fragile sense of self-worth. A 1963 study found that 28 
percent of the children in foster care had been moved three or more 
times,150 and a later study revealed that the average number of place
ments for all children in foster care studied was 2.7.151 Not surpris
ingly, studies indicate that the longer children remain in foster care, 
the more prone they are to display signs of emotional disturbances.152

150. U.S. Dep’t of Health, Education and Welfare, Children, Problems and 
Services in Child Welfare Programs 81 (1963).

151. Bryce & Ehlert, 144 Foster Children, 50 Child Welfare 499, 502 (1971).
152. See R. Geiser, supra note 144, at 57-80; Jaffe, Effects of Institutionalization on 

Adolescent, Dependent Children, 48 Child Welfare 64, 70-71, 111 (1969) (Israeli 
study). Geiser discusses the impact foster care has on a child’s self-confidence, sense 
of self-worth, and self-identity. See R. Geiser, supra.

153. See note 9 supra.
154. In a 1973 study, juvenile court judges listed the inadequacy of preliminary and 

foster care placement facilities as their major problem. See Smith, A Profile of Juvenile 
Court Judges in the United States, 25 Juvenile Justice 27, 34-36 (1974).

155. Bowlby has labeled the glamour of saving neglected children the “rescue fan
tasy,” and has warned “(ojnly if the caseworker is mature enough and trained enough 
to respect even bad parents and to balance the less-evident long-term considerations 
against the manifest and perhaps urgent short term ones, will she help the parents 
themselves and do a good turn to the child.” [. Bowlby, Child Care and the 
Growth of Love 136 (Penguin ed. 1953).

156. See Gordon, Terminal Placements of Children and Permanent Termination of 
Parental Rights; The New York Permanent Neglect Statute, 46 St. John’s L. Rev. 
215, 256 n.206 (1971).

The dangers of constant disruptions of care are well documented.153 
Consequently, it is difficult to understand the failure of agencies that 
care for children to implement their espoused belief in the beneficial 
effects of continuous family care. In the nineteenth century, institu
tions were known to be bad places for children, yet they multiplied. 
Today the drawbacks of long term foster care and multiple place
ments have been documented repeatedly, yet they continue. This 
discouraging pattern of discrepancy between theory and practice in 
child care placements is so pervasive that the cause must be inherent 
in the system.154 Perhaps, like an early Cruelty worker, the modem 
social worker who removes a child from home subconsciously is in
capable of later placing the child permanently in someone else’s care.1

3. The Influence of Public Funding. Undoubtedly, institu
tional as well as individual pressures operate to maintain children in 
foster homes. In New York in 1969, for example, of the $4200 annual 
state allotment for each foster child, only $1800 went to the foster 
parents. The adoption agencies retained the remaining $2400 lor 
clothing and medical expenses.156 That the agencies could pocket the 
difference if the $2400 exceeded actual expenses provided agencies 
with a clear incentive to keep children in foster care rather than to 
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return them to their natural parents or to place them with a new 
adoptive family.157

157. See id. at 256.
158. Polier, The Invisible Legal Rights of the Poor, 12 Children 215, 218 (1965).
159. D. Faxshel & E. Shinn, Dollars and Sense in the Foster Care of 

Children: A Look at Cost Factors 20-21 (1972).
160. So Gentile, Subsidized Adoption in New York: How Law Works—and Some 

Problems, 49 Child Welfare 576 (1970), reprinted in 3 Children and Youth, supra 
note 69 .it 781; Goldberg & Linde, The Case for Subsidized Adoptions, 48 Child 
Welfari 96 (1969); Wheeler, The Use of Adoptive Subsidies, 48 Child Welfare 
557 (1969).

The Child Welfare League reported that 31 states and the District of Columbia had 
enacted subsidy legislation by March 1, 1974. CWLA Information Source Memoran
dum \ > 11574 (March 1974). The states are California, Colorado, Connecticut,

Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Maryland, Massachusetts, 
MilhigN^ Minnesota, Missouri, Montana, Nebraska, Nevada, New Jersey, New York, 
North Dakota, Ohio, Oregon, Rhode Island, South Dakota, Tennessee, Texas, Utah, 
Vermont, Washington, and Wisconsin. Id.

Such a practice not only contravenes the best interests of the child 
and the findings of social science, but it is also fiscally unsound. Judge 
Justine Polier vividly described the public funding policies that have 
discouraged keeping children and their natural parents together at 
high cost to the taxpayers:

M¡others in the aid to families with dependent children (AFDC) 
program receive on the average less than $1 a day for each child. 
If we find the home is inadequate, that the mother is unable to 
cope with the problems of so many children, we remove the child 
to the home of a stranger or a series of strangers, paying from 
public funds up to $7 a day for the child’s care. If the child is 
removed to an institution, the institution is paid up to $14 a day. 
Finally, if the child becomes emotionally disturbed, payments 
from public funds may range from $10 to $25 a day. Thus, the 
further the child is removed from his family, the more we are 
ready to pay for his support.158

A recent study estimated that in New York it costs the state $122,500 
to rear a child to age 18 in foster care, compared to a projected cost 
of $25,560 for rearing that same child as part of a normal family.159 
The hinds that the state spends on foster care clearly could finance 
nnsiderable special services for families with abuse or neglect prob

lems.
Until recently, funding policies also have encouraged long term 

stays in foster homes because they made it more lucrative for families 
to provide foster care rather than to adopt the children. Currently, 
however, subsidized adoption programs in a growing number of states 
allow social agencies to make financial payments to adoptive parents 
after the legal consummation of the adoption and thereby eliminate 
one financial barrier that prevented many parents from adopting.160 
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Three basic types of subsidy are offered: those for specific services 
such as medical care, legal services, or special education;161 time
limited subsidies to mitigate the immediate costs of acquiring a new 
member of the family;162 and long term subsidies paid periodicallv 
until the child reaches majority.163 By paying adoption subsidies at 
rates less than the foster care fee, states preclude adoption of children 
for money while they assist foster families or low-income families who 
are financially unable to shoulder the full cost of adoption.164

161. See Cal. Welf. & Inst’ns Code § 16117 (Supp. 1970) (aid to children limited 
to those designated “hard-to-place”).

162. See N.Y. Soc. Serv. Law § 398(k) (McKinney Supp. 1969) (authorizing such 
payments as are necessary for the welfare of the child).

163. See Md. Ann. Code, art. 16, § 67 (1973); Maryland Dept of Social Services, 
Guidelines for Subsidized Adoption VI (1969).

164. In 1971 between 60,000 and 190,000 children were in need of adoption in the 
United States. Morgenstein, The New Face of Adoption, Newsweek, Sept. 13, 1971, 
at 66. The Child Welfare League that year estimated that as many as 80,000 non
white children were in need of adoption. Id. Nonwhite adoptions have always lagged 
behind white adoptions; in 1969, for example, of 171,000 legal adoptions, only 19,000 
involved minority children. Id. Studies have shown that money is the priman factor 
deterring black families from adopting. See Herzog & Bernstein, Why So Few Negro 
Adoptions?, 12 Children 14, 16-17 (1965). Subsidized adoption programs, therefore, 
should facilitate the adoption of minority children by families of their own color. In 
New York from September 1968 to March 1970, the majority of the 92 approved 
subsidies went to blacks, and 17 of 21 legally finalized adoptions involved black families, 
while 3 involved Puerto Rican families. Gentile, supra note 160, at 782.

165. See, e.g., D.C. Code Ann. §§ 16-23, -2316, -2317, -2319, -2320 (1973); III. 
Ann. Stats, ch. 37, § 702-1, 704-8, 705-1 (Supp. 1974); N.Y. Family Ct. Act §§ 1044, 
1045, 1047 (McKinney Supp. 1974).

166. Bryce and Ehlert found that casework services were being provided to less than 
half the natural parents of children who were supposed to be returned to their natural 
parents. Bryce & Ehlert, supra note 151, at 502. Henry found that 73 percent of the

4. Legal Barriers. The law has exacerbated the difficult}' of
devising more constructive neglect interventions and dispositions be
cause the factfinding is separated from the disposition stage of the 
neglect process.165 Undoubtedly based in part on the criminal process 
model, which separates trial and sentencing in an effort to make the 
determination of criminal guilt as objective as possible, the division 
of the neglect process unfortunately has sometimes precluded the judi
ciary from fulfilling its parens patriae role, since a determination of 
whether intervention in a family would be in the best interests of a 
child often requires consideration of the alternatives available for the 
child. The split of factfinding and disposition decisions furthermore 
has encouraged an unfortunate focus on the child after removal is 
ordered, when follow-up progress reports are made to the courts. A 
simple request for information on the agency’s progress toward the 
reunion of the child and family might do much to encourage agencies 
to fulfill this often overlooked responsibility.166
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Courts could use programs that have successfully reunited neglected 
or abused children with their families as models for dispositions that 
would require more than simple removal of the child and would avoid 
leaving the burden of rehabilitation solely on the family. For several 
vears, Doctors Henry Kempe and Ray Helfer have operated a clinic 
for families with child abuse and neglect problems.167 Through the 
use of lay therapists, parents anonymous groups, crises nurseries, and 
therapeutic day care centers, they have been able to reunite children 
w ith their parents in a phenomenal 90 percent of the cases.168 Recent 
developments in the use of family therapy 169 also suggest that success 
can be achieved in many more situations of family pathology than 
was previously imagined possible.

parents of children in long term foster care were receiving little or no agency treat
ment. Maas, supra note 145, at 331.

Some juvenile courts undoubtedly have hesitated to pressure the child welfare 
agencies because they are uncertain whether they have power to act. Compare Denver 
v Juvenile Court, 511 P.2d 898, 901-02 (Colo. 1973) (court has jurisdiction to order 
Department of Welfare to place a child in need of supervision in a group facility) 

' • I r' l. Juvenile Dep’t. v. Richardson, 13 Ore. App. 259, 262, 508 P.2d 
476, 477 (1973) (court can recommend visitation with parents to Children’s Service 
Division, but cannot compel Division to take particular action); cf. State ex rel.

St I unis County, 451 S.W.2d 99, 101-02 (Mo. 1970) (juvenile court has 
inherent authority to do all that is necessary to assure the administration of justice).

167 See Hearings on Child Abuse Prevention Act, 1973, Before the Subcomm, on 
Children and Youth of the Senate Comm, on Labor and Public Welfare, 93d Cong., 
1st Sess at 167 (1973) (statement of C. Henry Kempe, Director, National Center for 
Prevention of Child Abuse and Neglect); Fraser, supra note 28, at 122-24.

168. See Hearings, supra note 167, at 167, 193.
169. See generally, N. Ackerman, The Psychodynamics of Family Life (1958); 

1 apandwc THEORY wo Practice IN Family Therapy (Ackerman ed. 1967); A. 
J ii M \h\i'i i siio\, c\ A. Napier, The Bixik of Family Therapy (1972); S. 
Whit*, 2 Federal Programs for Young Children: Review and Recommendations 
238-87 (1973); Bowen, The Use of Family Theory in Clinical Practice, 7 Com pre- 
hexsive Psychiatry 345, 364-73 ( 1966).

III. Current Neglect Standards and Practice

A. PRINCIPLES OF REVIEW

The preceding survey of past neglect practice demonstrates the 
basis of the current conceptual dilemma: jurisdiction to protect chil
dren from physical and emotional harm was only recently embroid
ered on a statutory framework originally established to provide work 

•r training for poor children and to minimize welfare costs and fraud. 
Onlv with the development of aid to dependent children and the new 
awareness of the special needs of children did the neglect process 
cease being primarily a welfare program and become instead the chief 
public arbiter of acceptable parental behavior. The survey also pre
sents a rather discouraging history of practices under which children 
are removed from their families only to languish in institutions or in 
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a series of temporary foster homes. Current social science evidence 
suggests that the separation of children from their parents can he 
harmful to the emotional development of the children, whatever the 
faults of the parents.170 Legislatures, agencies, and courts therefore 
must exercise caution at three critical stages in the neglect process: 
the authorization of standards for state intervention to protect chil
dren, the application of standards to individual families, and the design 
of dispositions for the families and their children. In general, family 
ties ought to be enhanced, not only because parents have legal claims 
to their children, but also because history and social science indicate 
that the enhancement of family ties is normally the best way to pro
tect the best interests of the children.171

170. See note 9, supra.
171. S. White, 3 Federal Programs for Young Children: Review and 

Recommendations 86-87 (1973). Predictions about future relations in any family or 
about the development of any child are uncertain at best. Even Anna Freud, an 
ardent defender of the emotional needs of children, warned that in spite of advances, 
“there remain a number of factors which make clinical foresight, i.e., prediction [of 
the development of a child] difficult and hazardous.” Freud, Child Observation and 
Prediction of Development—A Memorial Lecture in Honor of Ernst Kris, reprinted in 
J. Goldstein & J. Katz, supra note 16, at 953-54.

172. Judge Gill of Connecticut has long argued for a focus on the needs of each 
child:

The neglect statutes are concerned with parental behavior not as behavior 
per se, but only and solely as it adversely affects the child in those areas 
of the child’s life about which the statutes have expressed concern. Each 
child embodies his own unique combination of physical, psychological, 
and social components; no child has quite the same strengths or weak
nesses as another or exactly the same relationship with his family. The 
parental failure which markedly damages one child might leave another 
quite untouched. This interaction between the child and his family is the 
essence of a neglect situation, the imponderable which defies statutory con
straint.

Gill, The Legal Nature of Neglect, 6 Nat. Parole & Probation Ass’n. J. 1, 5 (I960); 
accord, Cheney, Safeguarding Legal Rights in Providing Protective Services, 13 Children 

The following principles embody an approach balancing the inter
ests of child, parent, and state at the three critical stages:

1. Standards for court intervention in a family should focus 
on the emotional and physical needs of the children rather than 
on parental fault.
2. Decisions on whether and how to intervene in a family should 
serve to enhance the social and emotional bonds of that family.
3. Courts should require a permanent placement for any child 
who has been removed from his family and who cannot he re
turned safely within a period of time that is reasonable in view 
of the age and needs of the child.

The focus of principle one on the needs of children rather than on 
parental fault172 should enhance family autonomy by reducing the 
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number of families brought to court.173 Parental misconduct should 
justify state intervention only if it has a negative impact on the chil

li. Similarly, principle one should help to avert application of the 
intervention process to families who have onlv dirty houses174 or 
unconventional life styles because it will focus the decisionmakers, 
at each stage of the process, on the children rather than on the be
havior of the parents or the physical nature of the home environ
ment.175

86, 90 (1966). Cheney argued that “a protective statute should exclude the right to 
intervene in family life because of the parent’s behavior unless there is some direct evi- 
dence that it is adversely affecting the child.” Id. at 90; cf. In re Larry and Scott H., 
192 X T 2d 683 (Ohio Juv. Ct. 1963) (children cannot be removed from mentally in- 

»mpetent mother in absence of proof that they lacked proper care because of her mental 
incapacity).

173. See M. Rein, Child Protective Services in Massachusetts, An Analysis of the 
Network of Community Agencies 36 (1963) (unpublished paper prepared for the 
Florence Heller Graduate School for Advanced Studies in Social Welfare of Brandeis 
Universit} ). Martin Rein found that 60 percent of a random sample of cases in 
' hich public intervention was undertaken in 1960 involved parental misconduct in 

the form of marital conflict, overt fighting between the parents, immorality in the 
home, excessive drinking, or excessive profanity. Rein concluded that “only between 
5 and 15 percent of the [public child protective service agency cases] reflect condi- 
ti ns of extreme neglect or abuse .... The majority . . . reflect what might be 
termed an unwholesome home atmosphere, under which heading might be included 
situations ranging from parental immorality through general bad housekeeping. These 
are conditions which may well be detrimental to the well-being of the child, but 
uhi( h are not what is commonly understood as neglect or abuse.” Id. at 139.

174 But see In re Gibson, No. 40391 (Cal. Ct. App. June 29, 1973). The Gibson 
ourt upheld the removal of four children from their parents on the ground that their 

house was “very filthy,” despite testimony that the children were happy, in good 
and not dirtier than ordinary children. The court specifically held that the 

government did not have to prove that the home conditions had resulted in disease 
of mind or body in order to establish neglect. Id. at 3-5.

175. Re “cent opinions have recognized the danger that the neglect process can be 
nst bad housekeepers or those having unconventional life styles. See 

State v. McMaster, 486 P.2d 567, 572-73 (Ore. 1971) (fact that child’s home sur
roundings did not maximize her potential insufficient to enable a court to sever 
parental rights).

In keeping with the modern judicial and scientific recognition of the 
importance of early emotional development, principle one also author
izes intervention to protect children from emotional injury. But when 
read in conjunction with principle two, the interventionist potential 
of principle one is tempered by a strong prejudice against intervention. 
The application of parens patriae power traditionally has involved a 
balancing process that takes into account the unique characteristics 
of a particular family and child, as well as predictions about the bene
fits and costs of intervention. The second principle of enhancement 
of famih bonds is intended to weight the balance against intervention 
or. if intervention is necessary, to promote the least disruptive form 
of intervention. For example, unless it is probable rather than merely 
possible that a parent will again beat a child, and that adequate 
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protection other than removal cannot be devised, principle two en
courages the court to provide a homemaker or lay therapist to the 
family rather than to remove the child. Where removal is necessarv 
because it is the only reasonable way to protect the physical well-being 
of the child, the second principle dictates that aid continue to go to 
the family and reasonable efforts be made to reunite the child and

The third principle carries the goal of enhancement of family bonds 
one step further. Where events over a reasonable period of time con
firm a judgment that enhancement of the original family ties is not 
possible, a new permanent placement should be arranged. For older 
children, this new placement might be with a small group home or 
a permanent foster family, rather than with the more traditional nu
clear adoptive family.170 In any case, the child’s new home should 
be selected as a permanent family environment for that child, not a 
temporary one subject to disruption because of travel, divorce, or 
death.

176. See Andrews, When is Subsidized Adoption Preferable to Long-term Foster 
Care?, 50 Child Welfare 194, 198-99 (1971); Andrews, Permanent Placement of 
Negro Children through Quasi-Adoption, 47 Child Welfare 583 (1968).

177. One study in New York found that where the parents did not have counsel, 
only 7.9 percent of the neglect petitions brought to court were dismissed, and 79.5 
percent resulted in a finding of neglect. Of the cases in which the parents wen- 
represented by counsel, 25 percent were dismissed and only 62.5 percent resulted 
in a finding of neglect. Note, Representation in Child Neglect Cases: Are Parents 
Neglected?, 4 Colum. Law & Soc. Prob. 230, 241 (1968).

178. See In re Jewish Child Care Assn, 5 N.Y.2d 222, 228, 156 N.E.2d 700, 703, 
183 N.Y.S.2d 65, 69 (1959); note 146 supra and accompanying text.

179. Unfortunately, many lawyers and judges ignore the importance of the statutes 
when they cite authority from other jurisdictions. Cases from other states frequently 
are cited even when the neglect statutes of the other states differ substantially from 
the statute of the citing jurisdiction.

180. Several states that do not list abandonment specifically as a basis for a neglect 
finding have other provisions apparently broad enough to cover abandonment situations. 
See, e.g., Calif. Welf. & Inst’ns Code § 600 (a), (b) (West 1972) (“has no

B. ANALYSIS OF CURRENT STANDARDS AND DISPOSITIONS

1. Standards. Few neglect decisions are ever appealed, per
haps because until recently few states provided counsel to parents 
involved in these proceedings.176 177 The appeals that are taken rarely 
result in reversals because appellate courts generally sustain trial court 
decisions absent a clear abuse of discretion.178 As a result, the lan
guage of neglect statutes rather than of judicial decisions remains the 
primary source of law in this area.179 Four categories of statutory- 
grounds for taking children from their parents currently are in force 
in the United States: abandonment180 and voluntary relinquishment; 
physical abuse; technical neglect; and general neglect.
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Abandonment and Voluntary Relinquishment. Of the four
statutory categories, abandonment and voluntary relinquishment pro
ceedings raise the fewest conceptual issues since, by definition, there 
is no parental interest to be weighed in the balance. In practice, 
however, the authorities must attempt to locate the parents. Locating 
the parents can be difficult, and may be complicated by Stanley v. 
Illinois,"' which suggests that notice of pending neglect actions in 
some cases must be given to the natural father of the child even if 
the parents never married and the father never officially acknowledged 
the child as his.* 181 182

parent or guardian,” “destitute,” “not provided with a home or suitable place of 
alxxle”); Ky. Rev. Stat. § 199.011 (4) (Supp. 1972) (“under such improper parental 
care and control or guardianship”); Me. Rev. Stat. Ann. tit. 22, § 3792 (Supp. 
1974 “child in need of protective custody”); Mass. Gen. Laws Ann. ch. 119, § 24 
Supp. 1974) (“who lacks proper attention of parent, guardian . . . , or custodian”); 

Miss. Code Ann. § 43-21-5 (h) (1972) (“who, for any reason . . . lacks the care 
necessan for his health”); Wash. Rev. Code Ann. § 13.04.101 (1) (1962) (“has no 
home, . . . guardianship, or any visible means of subsistence”).

181. 405 U.S. 645 (1972).
182. Id. at 658. In Stanley, however, the location of the natural father was known, 

and he had been living with the children. Id. at 646. Current agency interpreta
tion-, of the Stanley doctrine, therefore, are based on a broad reading of the decision, 
and may be unwarranted in light of the facts.

183. Ser D.C. Super. Ct. Rule 16(b)(2). This neglect rule provides: “Where the
p< tition illegcs abandonment of a child . . . the following evidence shall be sufficient 
to | m inference of neglect: . . . the child’s parents, guardian or custodian are
known but have abandoned the child in that they have made no effort to maintain 
a parental relationship with the child for a period of not less than 6 months.” Id. 
Abandonment should not be found, for example, when the failure to maintain a 
parent tl relationship resulted from public regulations that made it difficult if not im- 
possible for parents to arrange visits with their children who were temporarily placed 
in foster homes. See C.S. v. Smith, 483 S.W.2d 790 (Mo. App. 1972).

184 Several cases have challenged agency procedures that make a parent’s voluntary 
relinquishment of a child irrevocable, though adoption has not yet occurred. Perhaps 
toe most famous recent challenge concerned the relinquishment of “Baby Lenore.” See 
Foster, Adoption and Child Custody, 22 Buff. L. Rev. 1, 7-14 (1972).

A more difficult issue is presented when parents are known but are 
unwilling to provide complete care for their child. To deal with this 
problem, most states have provided that after a specified time partial 
abandonment creates a presumption of intent to abandon that is suf
ficient to justify a neglect finding.183 A better procedure to follow, 
consistent with principle two, would involve working with the family 
to make reunion possible before as well as after the child is declared 
neglected.

Provisions which specify that children are legally neglected when 
voluntarily relinquished by their parents184 seem intended primarily 
to formalize a procedure that has taken place informally for years 
without any regular judicial involvement. In many areas of the 
country’, as many as fifty percent of the children in the custody of
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public or private agencies have been voluntarily relinquished bv 
their parents, either temporarily or permanently, without a hearing or 
judicial review of any sort.185 Judicial review of these relinquish
ments would ensure that the parents have been fully informed of their 
rights and have not been coerced into relinquishment by threats of 
financial or legal retribution.186

185. Conversation with Sherill Rudy, Court Liaison of the Social Rehabilitation 
Administration of the Dep’t of Human Resources for the District of Columbia, in 
Washington, D.C., April 16, 1974. See also California State Social Welfare 
Board, Report on Foster Care, Children Waiting (1972), cited in Mnookin, 
supra note 2, at 601 & n.4 (estimate of 50 percent for California); Polier & McDonald, 
The Family Court in an Urban Setting, in Helping the Battered Child and his 
Family 215 (1972) (similar figure for New York City).

186. The hearing could be modeled on the procedures applicable when a person 
charged with a crime makes a guilty plea. The protections would outweigh the 
emotional strain of the proceeding to the parent giving up his child. In audition, 
the hearing would alert the court to the fact that the child is in public custody and 
thereby increase the chance of future judicial supervision of what the agenc} does 
with the child.

187. Rodham recommends entrusting the evaluation of a child’s needs and the 
intervention determinations to the discretion of boards representative of the family’s 
community:

Boards composed of citizens representing identifiable constituencies- 
racial, religious, ethnic, geographical—could make the initial decision 
regarding intervention or review judicial decisions. Additionally, they 
should be responsible for periodically reviewing placements and making 
recommendations about terminating parental rights. The board mem
bership should include parent and professional representatives, per
haps children as well. Decisions to intervene and to terminate parental 
rights should require a three-fourths vote to overcome the presumption 
against intervention. Memberhip might be elected and should rotate 
often to avoid institutional classification.

Rodham, Children Under the Law, 43 Harv. Educ. Rev. 487, 514 (1973). Citizen'« 
boards have been used in Scandinavia for some time. Specialists in child development 
in Denmark revealed that under their system, which relies almost totally on negotia
tion and never on coercion, the boards almost never remove children from their homes, 
even when they should, because the boards fear that removal will undermine the 
future negotiating power of the board. Conversations with Vidil Peterson, Danish 
Social Research Institute in Copenhagen, June 12, 1973 and with lb Ydebo, Kontorchef 
of Copenhagen, June 13, 1973. Ultimately there may be something useful about the 
American system that interposes the court as the decision maker with coercive powers.

Physical Abuse. Physical abuse provisions, unlike the
abandonment provisions, suffer from several serious conceptual prob
lems. First, the issue of where to draw the line between acceptable 
parental discipline and abuse must be faced. The parent or parents 
may admit causing the injury that triggered the court appearance 
but will object to state intervention on the ground that the action was 
a reasonable exercise of their power to discipline the child. Different 
philosophies of proper child discipline may clash in this situation. 
Some commentators have suggested that juries or similar citizens 
groups might offset class or cultural bias in these cases,187 but off
setting class or cultural bias is needed only if parental fault and the 
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presence or absence of religious or philosophic justifications for the 
parental action constitute the bases for decisions. Principle one sug- 
Zests that the decision to take jurisdiction should be based on whether 
the child is seriously injured physically or emotionally, and not on 
the blameworthiness of the parent.188

188. Bronfenbrenner in 1958 reported “[i]n matters of discipline, working class 
parents are consistently more likely to employ physical punishment, while middle-
lass families relv more on reasoning, isolation, appeals to guilt and other methods 

mxolving the threat of less love.” Bronfenbrenner, Socialization and Social Class 
Through Time and Space in Readings in Social Psychology (E. Maccoby, T. New- 
omb. ¿k E. Hartley eds. 1958). A later study did not show this difference, however. 

S. • Kohn, Social Class and Parent-Child Relationships, 68 Am. J. of Soc. 471 (1963). 
Efforts to compensate for imagined class differences may result in inadequate pro- 
trction for certain children. See Dumpson v. Daniel Xi., N.Y.L.J., Oct. 6, 1974, at 
1 parental discipline believed appropriate in Nigeria was nonetheless held excessive 
orporal punishment in New York).

189. See Idaho Code § 16-1625(m) (Supp. 1974). Idaho defines an abused 
child as one who:

exhibits evidence of skin bruising, bleeding, malnutrition, sexual molesta
tion, lumps, burns, fractures of any bone, subdural hematomas, soft tissue 
swelling, failure to thrive or death, and such condition or death is not 
justifiably explained, or where the history given concerning such condition 
or death is at variance with the degree or ty pe of such condition or death, 
or the circumstances indicate that such condition or death may not be the 
product of an accidental occurrence.

Id.
190. Expert psvchiatric testimony seems appropriate to the determination of whether 

repetition is probable. Cf. Gill, supra note 172, at 12. Gill believed that “[n]o child 
should b< found to be* emotionally neglected without a psychiatric or psychological 
evaluation of his emotional condition.” Id.

191. The application of res ipsa to find emotional neglect is even less valid. No pre- 
sumption of emotional neglect can be drawn from proof of physical conditions. Three

.alists in child development recently warned that “the problem is that some workers 
in the child care services have learned the lesson of environmental influence too well. 
Consequently, the) view the child as a mere adjunct to the adult world, a passive 

nt of parental impact. They tend to ignore that children interact with the 
environment on the basis of their individual innate- characteristics. It is this interaction, 

The abuse area poses a second problem—the need for a standard 
that will allow intervention when there are no witnesses to a child 
beating and the child is unable or unwilling to testify against the 
parent. To meet this problem many jurisdictions have drafted stand
ards based on the tort principle of res ipsa loquitur.189 While the 
application of a res ipsa standard probably is justified when a court 
is deciding whether it should assume jurisdiction, a court should not 
use res ipsa to determine the nature of intervention. The fact that a 
parent beat his child once does not necessarily mean he will do so 
again. Unless a repetition of the beating is probable,190 a court 
should not automatically remove the child from home. Other less 
irastic protective measures, such as homemaker services or child 

protective services, may suffice.191
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Technical Neglect. There are four types of technical
neglect provisions, which predicate a neglect finding not on anv 
proof of physical or emotional injury to the child, but on legal trans
gressions that are at best tangentially related to the condition of the 
child. In one type of provision, many states provide that a child who 
has been placed in unlicensed facilities may be declared neglected? 
Such provisions clearly are designed more to enforce state adoption 
or licensing statutes than to meet the needs of children. The con
ceptual clarity of the neglect statutes would be increased if more 
direct enforcement that did not burden the neglect process were 
provided.

A second type of technical neglect provision, currently in force in 
nine states, applies to children who require special medical or educa
tional sendees because of physical or mental disability.192 193 Like the 
first type of technical neglect provision, this tvpe apparentlv is a 
tool for the effectuation of another policy—aid to handicapped chil
dren. Again, the provision of direct relief would be preferable be
cause it would reduce confusion in the neglect area, and would avoid 
the forcible removal of children and the attachment of stigma to the 
family where only financial aid instead of separation is needed.

not mere response, which accounts for the countless variations in character and per
sonality.” J. Goldstein, A. Freud, & A. Solnit, supra note 9, at 10-11.

Even in physical abuse cases, the res ipsa doctrine has been confused with the so- 
called battered child syndrome. Some lawyers and judges have come to view the syn
drome as a tangible disease. One judge reportedly refused to find two injured siblings 
to be abused because he knew that a parent with the battered child syndrome beats 
only one child at a time. See generally Celles, Child Abuse as Psychopathology, 43 
Am. J. Orthopsychiatry 611 (1973) (critique of child abuse syndrome).

192. Some of the states are Alaska, Arizona, Arkansas, Colorado, Connecticut, Dela
ware, Florida, and Kansas. See note 5 supra (statutory citations).

193. See Alaska Stat. § 47.10.010(9) (1971); Conn. Gen. Stat. Ann. §17-53 
(Supp. 1974); Iowa Code § 232.2( 14) (b) (1971); Minn. Stat. § 260.015, subd. 10(d) 
(Supp. 1974); Miss. Code Ann. § 43-21-5(h ) (1972); Neb. Rev. Stat. § 43-201 (3)(d ' 
(1974); Ohio Rev. Code Ann. § 2151.03(D) (Page Supp. 1974); Okla. Stat. Ann. 
tit. 10, § 1101(d) (Supp. 1974); Wis. Stat. Ann. § 48.13( 1 )(e) (1957). Alaska, for 
example, authorizes the judiciary to declare any child who “is in need of special care 
or training” neglected. Alaska Stat. §47.10.010(9) (1971); cf. Conn. Gen. Stat. 
Ann. § 17-53 (Supp. 1974) (a deprived child is one “whose home is a suitable one for 
him save for the financial inability of his parent or guardian or other person maintaining 
such home, to provide the specialized care his condition requires.”). Minnesota’s pro
vision differs from Alaska’s in that it requires a showing that the parent has “neglected’ 
or “refused” to provide the special care made necessary by the physical or mental con
dition of the child. Minn. Stat. § 260.015, subd. 10(d) (Supp. 1974). The Minnesota 
provision, therefore, actually is a special example of the general neglect provisions which 
require “proper” parental care. The fact that the legislature listed this provision sep
arately illustrates the extent to which many neglect statutes focus more on parental fault 
than the needs of the child. If the focus were on the child, by contrast, proper parental 
care presumably would be measured in terms of the special needs of children, so that 
a separate provision like that of Minnesota would be redundant.
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A third variety of technical neglect provisions applies to children 
who commit delinquent or unruly acts.194 Declaring such children 
neglected rather than delinquent or unruly may subject them to less 
punitive treatment, but this label change may not be in the best 
interests of children who are truly neglected; one consequence may 
he a commingling of neglected children with delinquents. This com
mingling not only may harm the neglected children directly but also 
may result in the spread of the stigma that attaches to delinquent 
children to neglected children. This stigma, in turn, may lead to 
harsher treatment of all neglected children by police, social workers 
or judges. Similarly, unruly child statutes have been criticized be
cause state intervention often does not decrease, but rather encourages 
delinquent behavior through the exposure of young offenders to 
older, more experienced lawbreakers.195 196 Unruly child statutes have 
l>een criticized on many grounds. The practice of state intervention 
designed to correct the deviant behavior of juveniles who have not yet 
committed a crime, therefore, must not be allowed to slip in the back 
d<>or disguised as a neglect intervention.

194 Delinquent or unruly children are termed persons or children “in need of super
vision” in some jurisdictions. See Ore. Rev. Stat. § 419.476(f) (1971) (children who 
run aua\ from home are considered “in need of supervision”). Truancy often is specified 
is the kind of act that qualifies a child for such a label. See Pa. Stat. Ann. tit. 11, 

§ 50-102(4)(v) (Supp. 1974).
195. See Note, supra note 130, at 1397-1402.
196. See Ala. Code tit. 13, § 350 (1958); Del. Code Ann. tit. 10, § 901 (1953); id. 

(Supp. 1970).
197 S.D. Compiled Laws Ann. §26-8-6(a) (1967), repealed, id. §26-8-6 (Supp. 

1974).
198. See notes 218-29 infra and accompanying text.

A final category of technical neglect provisions relates to the en
forcement of state child labor provisions.190 In South Dakota, for 
example, playing music on the street was grounds for being declared 
neglected until 1968.197 Like the illegal placement provisions, the 
child labor neglect provisions should be eliminated, and direct en
forcement against employers should be instituted. Child labor pro
visions should not distort the already troubled neglect procedure.

General Neglect. Three types of general neglect pro
visions deserve special comment: those that authorize intervention 
localise the family is poor, those that authorize intervention because 
of “immoral” or “depraved” behavior by the parent or child, and those 
that focus solely on the ‘“environment” or “surroundings” of the 
child. All three types violate principle one, and they may violate 
state or federal constitutional standards,198 yet they remain surpris
ingly widespread.
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Sixteen states still allow poverty to be an explicit basis for declaring 
a child neglected.19’* The word poverty is rarely used, however; 
“destitution” is the favored phrase.199 200 A few statutes list begging for 
alms as the catalyst for state intervention, as if this were sixteenth 
century England.201 In addition, fourteen states indirectly author
ize intervention on the basis of family poverty because they list failure 
to provide support, education, or medical care as a basis for a neglect 
finding and do not provide that lack of financial means may sene as 
a defense to any state intervention or to removal of the child.202 
Sixteen states allow parental “immorality” to trigger a neglect find
ing.203 Finally, thirty-one states link an unfit “environment” or “sur
roundings” to neglect declarations.204

199. See Ala. Code tit. 13, § 350(1), (2) (1958); Ariz. Rev. Stat. Ann. § 8-201(10) 
(b) (1956); Ark. Stat. Ann. §45-203(e) (Supp. 1973); Cal. Welf. & Inst’ns Code 
§ 600(b) (West 1972); Del. Code Ann. tit. 10, §901 (1953); id. (Supp. 1970); Fla. 
Stat. Ann. § 39.01 (10)(b) (Supp. 1974); Ind. Code § 31-5-7-6(2) (1969); Md. Cts. 
& Jud. Proceedings § 4-501 (f)(2) (Supp. 1974) (applies only to Montgomery Count) 
Mont. Rev. Codes Ann. § 10-1301(3) (Supp. 1974); N.H. Rev. Stat. Ann. § 169:2(1 
(1955); Okla. Stat. Ann. tit. 10, § 1101(d) (Supp. 1974); Ore. Rev. Stat. §§ 
419.476(1 )(d),(e) (1973); R.I. Gen. Laws Ann. § 14-1-3H (Supp. 1974); Tex. Fam
ily Code § 17.04 (1973); Wash. Rev. Code Ann. § 13.04.010( 1) (1962); W. Va. Code 
Ann. § 49-1-3(1)(3) (1966).

200. See, e.g., Ajla. Code tit. 13, § 350(1) (1958); Ariz. Rev. Stat. Ann. §8-201 
(10)(b) (Supp. 1972); Mont. Rev. Codes Ann. §10-1301(3) (Supp. 1974); Okla 
Stat. Ann. tit. 10, § 1101(d) (Supp. 1974).

201. See, e.g., Ala. Code tit. 13, § 350(2) (1958).
202. See Colo. Rev. Stat. Ann. § 22-1-3(19)(e) (Perm. Supp. 1967); Ga. Code 

Ann. § 24A-401 (h)(1) (Supp. 1973); Hawaii Rev. Stat. § 571-11 (2)(A) (Supp. 
1974); Idaho Code § 16-1625(1)(1) (Supp. 1974); Mo. Ann. Stat. § 211.031 (1)(a) 
(1962); N.C. Gen. Stat. § 7A-278(4) (1969); Ohio Rev. Code Ann. § 2151.03(0 
(Page Supp. 1974); Pa. Stat. Ann. tit. 11, § 50-102(4) (Supp. 1974); S.C. Code Aw 
§ 15-1095.9 (1) (Supp. 1973); S.D. Compiled Laws Ann. § 26-8-6 (Supp. 1974); 
Tenn. Code Ann. § 37-202(6)(iv) (Supp. 1974); Utah Code Ann. § 55-10-64(17' 
(1974); Vt. Stat. Ann. tit. 33, § 632(12) (Supp. 1972); Wyo. Stat. Ann. § 14-115.3 
(o) (Supp. 1973).

California, Delaware, New Hampshire, and Washington have explicit poverty grounds 
and a necessities provision that does not affirmatively make poverty a defense. Sec 
Cal. Welf. & Inst’ns Code § 600(b) (West 1972); Del. Code Ann. tit. 10. §901 
(Supp. 1970); N.H. Rev. Stat. Ann. § 169:2(1) (1955); Wash. Rev. Code Ann. 
§ 13.04.010(1) (1962).

203. See Ala. Code tit. 13, § 350(2) (1958); Ariz. Rev. Stat. Ann. § 8-201 (10)(b) 
(1956); Cal. Welf. & Inst’ns Code § 600(d) (West 1972); Conn. Gen. Stat. Ann. 
§17-53 (Supp. 1974); Del. Code Ann. tit. 10, §901 (1953); id. (Supp. 1970); Fla. 
Stat. Ann. § 39.01( 10)(f) (Supp. 1974); Md. Cts. & Jud. Proceedings §3-801(w)(3) 
(Supp. 1974); Miss. Code Ann. §43-21-5(h) (1972); N.H. Rev. Stat. Ann. § 169:2(1) 
(1955); N.J. Stat. Ann. §9:6-1 (I960); Okla. Stat. Ann. tit. 10, § 1101(d) (Supp 
1974); Ore. Rev. Stat. § 419.476( 1)(e) (1973); R.I. Gen. Laws Ann. § 14-1-3H 
(Supp. 1974); Tenn. Code Ann. § 37-202 (6)(ii) (Supp. 1974); Wash. Rev. Code 
Ann. § 13.04.010(3),(8) (1962); W. Va. Code Ann. § 49-1-4 (1966).

204. See Ala. Code tit. 13, § 350(2) (1958); Alaska Stat. § 47.10.010(6) (1971); 
Ariz. Rev. Stat. Ann. § 8-201 (10)(b) (1956); Ark. Stat. Ann. § 45-203(c) (Supp. 
1973); Colo. Rev. Stat. Ann. § 22-l-3( 19)(d) (Perm. Supp. 1967); Conn. Gen. 
Stat. Ann. § 17-53 (Supp. 1974); Del. Code Ann. tit. 10, § 901 (1953); id. (Supp.
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A fourth category of general neglect provisions are statutes focusing 
on the emotional or physical needs of children. Unfortunately such 
nr »visions often use terms, such as “failure to thrive,” that have 
technical meanings understood by certain professionals but not by 
the axerage parent or lawyer.205 Other terms, such as “emotional 
health," mean as little to professionals as they mean to lay persons. 
Consequently, some commentators and judges have argued that the 
neglect process should not extend to emotional dangers, or have tried 
to find principles in the law to chart judicial decisions in such cases.206 207 
Courts have not had a very sophisticated understanding of the needs 
of c hildren, however, and have paid little attention to their emotional 
needs.2"7 Case law therefore is not a fruitful source for guidelines, 

Fla Stat. Ann. § 39.01 (10) (e) ( Supp. 1974); Hawaii Rev. Stat. §571-11(2) 
B Supp. 1974); Idaho Code § 16-1626(c) (Supp. 1974); III. Ann. Stat. ch. 37, 
’ _ l(l)(b) (Smith-Hurd 1972); Ind. Code § 31-5-7-6(5) (1969); Iowa Code 

| 232.2( 15)(d) (1971); Kan. Stat. Ann. § 38-804(g)(3) (1973); Me. Rev. Stat. 
Axs. tit. 22. § 3792 (Supp. 1974); Md. Cts. & Jud. Proceedings § 3-801 (u)(3) (Supp. 
1974 I. Mass. Gex. Laws Ann. ch. 119, § 24 (Supp. 1974); Minn. Stat. § 260.015, 
subd. 10(e) (Supp. 1974); Miss. Code Ann. §43-21-5(h) (1972); Mo. Ann. Stat. 
•; 211-0.31 < l)(c) (1962); Neb. Rev. Stat. § 43-201(3)(c) (1974); N.H. Rev. Stat.

2(1) (1955); N.J. Stat. Ann. § 9:6-1 (I960); N.M. Stat. Ann. § 13-14-3 
(5)(a) (Supp. 1973); N.C. Gen. Stat. § 7A-278(4) (1969); S.C. Code Ann. § 15- 
1095.9 1 ib) (Supp. 1973); S.D. Compiled Laws Ann. § 26-8-6 (Supp. 1974); Va.

< m Ann. § 16.1-158(1 )(f) (Supp. 1973); Wash. Rev. Code Ann. § 13.04.010(4) 
(1962); W. Va. Code Ann. § 49-1-3(5) (1966); Wis. Stat. Ann. § 48.13(l)(f) 
(1957).

205. See N.Y. Family Ct. Act §§ 1012(e), (f) (McKinney Supp. 1974). See gen-
< rally Bullard, Glaser, Meagarty & Pinchek, Failure to Thrive in the “Neglected” Child, 
17 Am. J Orthopsychiatry 680 (1967).

206. See Mnookin, supra note 2, at 627-28, 632. In an effort to establish specific 
and comprehensible standards for “proper parental care,” one District of Columbia judge 
n - ntly asserted that a child should be found emotionally neglected only if his parents 
had failed to supply the necessaries that the law requires parents to supply to their 
children. See In re C.S., No. N-0425-72 (D.C. Super. Ct. July 12, 1973) (unpublished 
»pinion of Stewart, J.). Judge Stewart commented: “This court is impressed by the 
reliance of [other jurisdictions] upon a well established specific and precedent laden 
hods of law for defining the parameters of the phrase ‘proper parental care.’ Every 
jurisdiction has had to confront the question of what are necessaries for which a parent 
in r. be held liable by third persons rendering assistance or credit in good faith.” Id.

207. Set Mit la l v. Davis, 205 S.W.2d 812, 813-14 (Tex. Civ. App. 1947) (medical 
care, food, clothing, lodging are the items for which parent can be held accountable);

( S No X-6125-72 (D.C. Super. Ct., July 12, 1973) (same). But see Caruso v.
< ounh of Pima, 2 Ari/.. App. 134, 138-9, 406 P.2d 852, 856-57 (1965). The court in 
Caruso stated that:

If proper care” means food and clothing, and these alone, the only con
ceivable answer to the question before the court is a firm negative, denying 
the jurisdiction of the juvenile court. We do not, however, believe that 
this statute should be so strictly construed. . . . This court holds that this 
bodv of knowledge is sufficiently well established that a juvenile court, and 
this court on appeal, can take judicial notice of the fact that there are 
emotional needs of infants the satisfaction of which are equally demanding 
as the physical hunger of the child, and that failing to satisfy these needs 
mav result in more permanent damage.

Id.
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and the aid of knowledgeable professionals from related disciplines— 
social workers, psychologists, psychiatrists, and therapists—should be 
sought to identify characteristics that will describe emotional injury 
or potential for future injury.208 209 Their involvement in the process of 
developing more precise terms in turn should provide these profes
sionals with guidance on the law and the factors relevant in neglect 
proceedings so they can prepare more useful testimony for the courts 
on the issues of whether and how to intervene.

208. See Tamilia, Neglect Proceedings and the Conflict Between Law and Social Work. 
9 Duquesne L. Rev. 579, 586 (1971). Tamilia argued: “Lawyers must become aware 
that the psychology of normal and abnormal child development is the onk adequate 
source of a viable concept of legal neglect that can be sustained in court.” Id. at 587.

209. See notes 2, 8 supra and accompanying text.
210. See Burt, supra note 10, at 1274 (discussion of reaction to the murder of three 

year old Roxanne Felumero, which occurred after she was returned home b\ a famih 
court judge).

211. See Ala. Code tit. 27, § 3 (1958); Alaska Stat. § 20.10.040 (1971); Ariz. Rev. 
Stat. §8-106(A) (1956); Ark. Stat. Ann. § 45-228 (1956); Cal. Civil Code ch. 4 
§232 (Supp. 1974); Colo. Rev. Stat. Ann. §§ 22-4-1, 22-4-7 (Perm. Supp. 1967); 
Conn. Gen. Stat. Ann. § 17-43a (Supp. 1974); Del. Code Ann. tit. 13, §§1101-12 
(Supp. 1970); Ga. Code Ann. § 24A-32 (Supp. 1974); Hawaii Rev. Stat. § 578-2(b’ 
(Supp. 1974); III. Ann. Stat. ch. 4, § 69.1-8 (1973); Ind. Code § 31-3-l-6(g) (1969); 
Iowa Code §§ 232.41-,50 (1969); Md. Code Ann. art. 16 § 74 (1974); Mass. Ges. 
Laws Ann. ch. 210, §3 (Supp. 1974); Minn. Sess Laws ch. 66, § 259.24, subd. 1 
(1974); Mont. Rev. Codes Ann. § 61-205( 1 )(d) (1947); Neb. Rev. Stat. §43-104 
(1974); N.H. Rev. Stat. Ann. §461:3-a (1955); N.M. Stat. Ann. § 22-2-26 (Supp. 
1973); Ohio Rev. Code Ann. § 3107.06 (Page Supp. 1974); Okla. Stat. Ann. tit. 10, 

2. Current Intervention Practice. Separation of a child from
his parents is the most common result of a declaration that a child is 
neglected.200 In most states, statutes authorize other dispositions, but 
courts generally avoid these alternatives, either because the fear of the 
publicity which might result if a child is returned and injured out
weighs concern about the drawbacks of removal,210 or because re
sources to protect the child if removal is not effected are not available. 
In addition, when separation is effected, present legal standards often 
block permanent placement, the preferred disposition where no suit
able arrangement in the child’s own home can be devised. Thev block 
permanent placement because they require the consent of the natural 
parents before a child may be placed for adoption. Unfortunately, 
some parents who are unwilling to assume the care of their own chil
dren also are unwilling to consent to their adoption; other parents 
cannot be located.

States have devised three ways to overcome these problems. Thirty 
states provide that parental consent can be waived at the adoption 
hearing if the child has been abandoned, or if such a waiver appears 
to be in the best interests of the child.211 Eleven provide that all 
parental rights, including the power to veto adoption, may be ter- 
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minatecl at the hearing in which a child is declared to be neglected.212 
A third group of states provides for a separate hearing on the issue 
ot terminating parental rights, which may be called only after a 
child has been declared neglected and placed temporarily in the cus
tody of the state.213

§ 60.6 Supp. 1974); R.I. Gen. Laws Ann. §15-7-7 (Supp. 1973); S.D. Compiled 
Laws Ann §25-6-4 (1967); id. (Supp. 1974); Tex. Family Code § 16.05(d) (1973); 
Vt. Stat. Ann. tit. 15, §435 (Supp. 1972); Va. Code Ann. § 63.351 (Supp. 1973); 
Wash. Rev. Code Ann. § 13.04.110 (1962); Wis. Stat. Ann. §48.85 (Supp. 1973); 
Uro. Stat. Ann. § 1-709 (Supp. 1973).

212 See Alaska Stat. §§ 47.10.080(c)(3),(d) (1971); Colo. Rev. Stat. Ann. § 22- 
3-12 2 (a) (Perm. Supp. 1967); Kan. Stat. Ann. § 38-824(c) (1973); Me. Rev. Stat. 
Ann tit. 22, §3793 (Supp. 1974); Neb. Rev. Stat. §43-209 (1974); Ohio Rev. Code 
Ann. §2151.35.3 (Page Supp. 1974); R.I. Gen. Laws Ann. §14-1-34 (Supp. 1973); 
S.D. Compiled Laws Ann. § 26-8-55 (1967); Vt. Stat. Ann. tit. 33, § 656 (Supp. 
1972 Wash. Rev. Code Ann. § 13.04.010 (1962); W. Va. Code Ann. § 49-6-5 (Supp. 
1974).

213. See Ariz. Rev. Stat. Ann. § 8-533 (1956); Fla. Stat. Ann. § 39.11(6)(i) 
(Supp. 1974); Hawaii Rev. Stat. § 571-61(a) (Supp. 1974); Idaho Code §16-1638 
Supp. 1974); Ind. Code §31-3-1-7 (1969); Ky. Rev. Stat. § 199.600 (Supp. 1972); 

l.s Rea Stat. Ann. §§ 9:401- :407 (Supp. 1965); Mich. Comp. Laws Ann. § 712A.19 
a Supp. 1974); Minn Sess. Laws ch. 66, § 260.221(b) (1974); Miss. Code Ann. 

§93-17-7 (1972); Mo. Ann. Stat. § 211.441 (1962); Nev. Rev. Stat. § 128.010.020 
(1973). N.J. Stat. Ann. § 30:4c-15 (1960); N.M. Stat. Ann. § 22-2-23 (Supp. 1973); 
N Y Fam. Ct. Act § 625 (McKinney Supp. 1974); N.C. Gen. Stat. § 7A-288 (1969); 
\ D. Cent. Code § 27-20-44 (1974); Okla. Stat. Ann. tit. 10, §§1130-34 (Supp. 
1973); Pa. Stat. Ann. tit. 1, §§ 312-13 (Supp. 1974); S.C. Code Ann. §31-61 (Supp. 
1973); Tex. Fam. Code § 15.02 (1973); Utah Code Ann. § 55-10-09 (1974); Va. Code 
Ann § 16.1-178 (Supp. 1973); Wis. Stat. Ann. § 18.40 (Supp. 1974).

214 See Gordon, supra note 156, at 230.
215 Ser id. at 229. This article of course takes the position that the traditional 

parental unfitness test used in neglect proceedings should be replaced with a standard 
that is both more child-focused and designed to enhance family ties when possible. 
Uns proposed standard is not the equivalent of the traditional best interests standard. 
The traditional best interests test is appropriate onlv when a change of custody is in
evitable, as when a divorce occurs, and the determination must be of which parent is 
"best.”

Waiving the requirement of parental consent at the adoption hear
ing generally is not a very satisfactory approach. Most prospective 
adoptive parents are understandably reluctant to proceed as far as 
the adoption hearing without a prior guarantee that the child will be 
declared eligible for adoption. Moreover, many agencies believe it 
}>est to keep the natural and adoptive parents from meeting so the 
parents can preserve their privacy.214 If termination and adoption 
occur at the same hearing, a meeting of the parents is usually in
evitable. Finally, having the prospective adoptive parents at the 
hearing on consent may weight the balance against the natural parents 
by encouraging the court to use the more lenient best interests test 
instead of the parental unfitness test, which is more appropriate in 
this context.215
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Providing for termination of parental rights at the initial neglect 
hearing seems equally unsatisfactory in most cases. Judges are 
understandably reluctant to cut off all possibility of reunion of the 
child with his natural family at that early stage, since temporan 
placement and the provision of supportive and therapeutic services 
to the family may alleviate the causes of neglect and abuse. An in
creasing number of states, therefore, have recognized that the prefer
able approach is to provide for termination of parental power to 
consent to adoption subsequent to the neglect finding but prior to 
the adoption hearing.216 Unfortunately, not all states use the same 
standards to justify a finding of neglect as to terminate parental 
rights.217 Consequently, many children are unnecessarily consigned 
to spending years in one foster care setting after another.

216. See note 213 supra. When a child is already living with the prospective adop
tive parents, however, as when a child has been placed in foster care after a finding 
of neglect and the foster parents wish to adopt, the reasons for terminating parental 
rights prior to the beginning of the adoption process no longer exist. Indeed, it might 
violate the best interests standard to seek a termination in such a case if the foster 
parents are not already approved to adopt, since termination will probably cause an 
additional change of placement for the child who might otherwise remain with the 
foster parents. Yet, in the District of Columbia, the Social Rehabilitation Agency will 
not investigate adoptive homes for a child until termination is completed. Conversation 
with Wallace Mlyniec, Co-Director, Ceorgetown Juvenile Justice Clinic, in Washington, 
D.C., Feb. 14, 1975.

217. See, e.g., La. Rev. Stat. Ann. §§ 9:401-:407 (1965); Ore. Rev. Stat. §§ 
419.523-.525 (1973); Tenn. Code Ann. §37-203(a) (2) (Supp. 1974).

218. 411 U.S. 1 (1973).
219. Id. at 20. The Court in Rodriquez declined to hold the challenged Texas 

school finance statutes unconstitutional because the deprivation was not total even if 
the statutes discriminated against the poor. The poor were not being denied schooling 
entirely, although their schools might have been less adequate. Id. at 23-24.

C. A CONSTITUTIONAL CAVEAT

While this article has critiqued present neglect statutes primarily 
in terms of their failure to implement the generally accepted goals 
of the neglect process, some of the statutes also may be subject to 
constitutional challenge on at least three grounds. First, statutory 
provisions that make poverty a basis for state intervention between 
parent and child may violate the equal protection clause. In San 
Antonio Independent School District v. Rodríguez 218 Justice Powell 
stressed two characteristics that a group discriminated against on the 
basis of poverty must possess if its classification is to be deemed 
suspect: lack of resources must have made the members of the group 
unable to pay for some deserved benefit, and they must have sustained 
as a consequence an absolute deprivation of a meaningful opportunity 
to enjoy that benefit.219 Poverty intervention provisions authorize, at 
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least in cases which end in termination of parental rights, the absolute 
loss of children because of family poverty and thus may deprive poor 
parents of equal protection of the law. Even if such provisions do 
not involve a suspect classification, the parent-child relationship might 
be labeled a fundamental interest,220 and the state would be forced 
to show a compelling governmental interest for its statutory scheme. 
Whether a suspect classification or a fundamental interest is involved, 
the statutory provisions could fail the strict scrutiny test. Alterna
tively. it the renovated rational basis test221 is applied, judicial scrutiny 
may well overturn the legislative decision to equate poverty with 
neglect, particularly because a less drastic alternative is available.222

220. St -e note 20 supra. But see San Antonio Independent School Dist. v. Rodriguez, 
111 US. 1. 33-34 (1973) (fundamental rights are only those guaranteed explicitly or 
implicitly by Constitution).

221. Cf. Reed V. Reed, 404 U.S. 71, 76-77 (1971). See generally Gunther, The 
Supreme Court, 1971 Term—Foreword: In Search of Evolving Doctrine on a Changing 
Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 21 (1972).

222 See note 167 supra and accompanying text.
223. 405 U.S. 645 (1972).
224. Id. at 651.
225. Id. at 652.
22»• /-/ it 656-57. See generally Note, The Irrebuttable Presumption Doctrine in 

die Supreme Court, 87 IIarv. L. Rev. 1534, 1542-43 (1974); Note, Irrebuttable Pre
sumptions: An Illusory Analysis, 27 Stan. L. Rev. 449, 460 (1975); cf. Vlandis v. 
Kline, 412 U.S. 441 (1973).

Second, provisions that focus exclusively on parental characteristics, 
whether poverty or immorality, may violate the due process clause 
because they establish an irrebuttable presumption that possession of 
the characteristic is equivalent to neglect. In Stanley v. Illinois223 
the Supreme Court invalidated a state statute that in effect established 
t presumption that all unwed fathers were unfit parents. The Court 
in Stanley underscored the importance of parental rights:

The private interest here, that of a man in the children he has 
sired and raised, undeniably warrants deference and, absent a 
powerful countervailing interest, protection. It is plain that the 
interest of a parent in the care, custody and management of his 
or her children come[s] to this Court with a momentum for 
respect lacking when appeal is made to liberties which derive 
merely from shifting economic arrangements.’ [citation omitted] 
The Court has frequently emphasized the importance of the 
family. The rights to conceive and to raise one’s children have 
been deemed essential.224

The Court acknowledged the power of Illinois to separate neglectful 
parents from their children,225 but objected that the presumption 
involved in the case might separate fit parents from their children. 
The Court added that even if a majority of unwed fathers were in 
Lu t unfit, a presumption that all were unfit was unconstitutional.226 
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Similarly, a statute which equates parental immorality and neglect 
apparently ignores the determinative issues of competence and care 
and therefore has no rational foundation.

Finally, the parental immorality neglect provisions may be unconsti
tutionally vague. In Papachristou v. City of Jacksonville227 the 
Supreme Court invalidated a Jacksonville, Florida ordinance which 
declared that “rogues, vagabonds, lewd, wanton and lascivious per
sons [and] persons habitually spending their time by frequenting 
houses of ill fame, gaming houses or places where alcoholic beverages 
are sold,” among others, were vagrants and therefore subject to 90 
days imprisonment or a $500 fine or both.228 If such labels as ‘ lewd,’ 
“lascivious” or “wanton” are too vague a standard for the imposition 
of a $500 fine, surely they are also too vague a standard for losing 
one’s children.229

227. 405 U.S. 156 (1972).
228. Id. at 162.
229. But see In re Cager, 251 Md. 473, 481, 248 A.2d 384, 389 (1968); Guardian

ship of Minor, 298 N.E.2d 890 (Mass. App. 1973) (statute which permits appointment 
of guardian if mother is found to be unfit held constitutional); State v. McMaster, 486 
P.2d 567, 571 (Ore. 1971); In re Black, 3 Utah 2d 315, 333, 283 P.2d 887, 900 
(1955). In Guardianship of Minor the court explained:

The unfit standard has been in our laws since 1873. . . . Through the 
process of judicial decision making, the standard has been defined with 
as much precision as the subject is capable of. . . . Violence of temper, 
indifference or vacillation of feelings toward the child, or inability or in
disposition to control unparental traits of character or conduct, might con
stitute unfitness. So, also, incapacity to appreciate and perform the 
obligations resting upon parents might render them unfit, apart from 
moral defects.

298 N.E.2d at 892-93. While the court was correct in deciding that absolute precision 
cannot be achieved in neglect statutes, adherence to principle one would go far to 
eliminate vagueness in such statutes.

IV. Toward a Model Neglect Statute

The following provisions are presented to illustrate an approach to 
the implementation of the three principles developed and discussed 
in preceeding sections. The provisions do not constitute a complete 
model statute because, for example, they do not cover such procedural 
matters as emergency custody procedures, rights to counsel, burdens 
of proof, and evidentiary standards. Hopefully, however, thev will 
encourage and stimulate others to consider solutions that balance 
the interests of child, parent, and state in modern neglect proceedings.

Section 1. Definitions.

(A) An “abused” child is one whose parent, guardian, or primary 
caretaker inflicts serious physical injuries upon such child; or who 
is seriously physically injured while in the care of his parent, guardian, 
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or primary caretaker and the explanation provided is at variance 
with the tvpe or degree of injury.

B A neglected” child is one whose physical or emotional health is 
significantly impaired, or is in danger of being significantly impaired, 
as a result of the action or inaction of his parent, guardian, or primary 
caretaker.

C An “abandoned” child is one whose parents or guardians are 
not identifiable, or, if known, have made no reasonable effort to care 
for or to arrange adequate substitute care for the child for a period 
of six months or more, and who fail to appear at the hearing pro
vided for in section 3.

Commentary

The definition proposed for neglect is broad enough to cover 
emotional as well as physical injury to a child, as long as the injury 
is serious. The full parens patriae role of the state thus may be 
fulfilled but will not be invoked for trivial injuries. While the abuse 
definition logically might be subsumed within the definition of neglect, 
a separate label was adopted for abuse in order to make use of the 
res ipsa loquitur presumption, applicable in cases of physical injury. 
In addition, a separate provision may be needed so that reporting 
of abuse may be made mandatory, in order to protect children from 
clear physical danger, while the reporting of neglect is made dis
cretionary because of its more subjective nature. Without such a 
distinction police might be overwhelmed with complaints based on 
nothing more than philosophic disagreements about how children 
should be reared.

In the future it may be possible to provide more descriptive content 
to the phrase “emotional health.” Professor Michael Wald, for example, 
has proposed that intervention be authorized only when emotional 
damage is “evidenced by severe anxiety, depression or withdrawal, 
or untoward aggressive behavior or hostility towards others.” 230 Until 
the experts in child behavior reach greater consensus, however, a 
general phrase is most appropriate. Expert testimony in court or 
legislative hearings should in time provide a suitable list of signs and 
symptoms. Until that occurs, legislatures should adopt a statute that 
will at least focus the attention of both experts and lay decisionmakers 
on the condition of the child rather than on parental fault. Failure 
to provide appropriate treatment could constitute inaction within the 
meaning of the statute so that in emotional neglect cases intervention 

2 ii Wahl, State Intervention on Behalf of ‘Neglected” Children: A Search for 
Realistic Standards (manuscript to be published in Stanford Law Journal, April, 1975).
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would be permissible either when parental action demonstrably caused 
the emotional problem, or when parents refused to obtain treatment.

Section 2. Intervention Hearing.

A family may be declared “in need of intervention" if any minor 
child in the family is found to be “abused" or “neglected,” as defined 
in section 1, after a full court hearing.

Commentary

The decision to intervene under this section is permissive rather 
than mandatory so the court, in keeping with its interest in preserving 
family autonomy, may decide against any state intervention even 
though a child is abused or neglected. In making its decision, the 
court should balance the benefits of available disposition alternatives 
against the costs of intervention. If the benefits of homemaker sen
ices would outweigh costs, for example, but homemaker services were 
in fact not presently available, the court should not authorize inter
vention unless the benefits of some available disposition also would 
outweigh costs. Cost assessment should include consideration of 
both the financial costs incurred by the state and the stigma or dis
ruption costs borne bv the family. While the judge at this stage 
would not need to make a final selection of disposition, family auto
nomy would be honored if no existing disposition were preferable to 
the status quo. This practice would contrast with the present practice 
in which a court declares a child neglected without first considering 
the available public alternatives.

If intervention is to be undertaken, the label attaches to the family 
rather than to the child. This should serve as a reminder to ail 
participants, including the court and social workers, that the decision 
involves an entire family, not just one child. Moreover, if thev con
ceive of an intervention decision as the Jones family case rather than 
as In re Johnny Jones, social workers should become more sensitive 
and responsive to the entire family system and thereby more likelv 
to strengthen family bonds where appropriate.

The decision of whether or how to intervene is vested in a judge 
rather than in a panel of “experts" because the behavioral sciences 
are not developed to the point that an assessment of good parenting 
is a technical decision. Judges are free to gather expert advice, of 
course, but in the end the decision seems best left in the hands of some
one who is trained in factfinding rather than of someone who believes 
he has special knowledge of the traits of a good parent. The use ol 
juries might in some communities offset the class or cultural bias of 
judges, but in general juries are unlikely to be any more sympathetic 
to the child rearing philosophy of families charged with neglect or 
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abuse, and they may well be less informed about the range of disposi
tion v Because a decision to intervene should involve consideration 
of the consequences of potential dispositions, the decision on balance 
seems best left in the hands of the court.

Section 3. Abandonment and Voluntary Relinquishments.
A W ithin thirty days after a child alleged to be abandoned comes 

into the custody of the local social service agency, the agency must 
demonstrate to the satisfaction of the court that the child in fact is 
abandoned.

B Within thirty days after any child more than one month of 
age is voluntarily relinquished to the custody of the agency, the 
agency must demonstrate to the satisfaction of the court that the 
relinquishment was knowing and voluntary.

Commentary

The one month exception of section (B), included to avoid inter- 
tering with existing relinquishment procedures established for pregnant 
women who decide to give up their children at birth, is premised on 
the theory that a decision not to be a parent from the beginning is 
distinguishable from a decision to stop being a parent at a later time. 
The reasons against a court appearance mav be more compelling in 
such cases. For other relinquishments, however, this statute requires 
a hearing to confirm that the relinquishment was voluntary rather 
than coerced by fear of welfare cutoffs or even by fear of a court 
proceeding. Similarly, courts will review abandonment cases to assess 
the diligence of efforts to locate missing parents or the extent of the 
failure of the parents, if known, to provide care. If the parent, guard
ian. or primary caretaker appears at the section 3 hearing, however, 
a child cannot be declared abandoned, although he might otherwise 
fit the standards for a finding of neglect.

Section 4. Dispositions.
A When a family is found to be in need of intervention pursuant 

to section 2 of this Act, the court shall fashion an order providing to 
the family whatever available social services appear necessary to 
alleviate the conditions which precipitated the intervention, including, 
but not limited to:

(1) day care services;
(2) individual, group or family therapy;
(3) homemaker services; and
¡ 4 counseling designed to inform the family fully about (a) 
available services both public and private, (b) how to make 
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arrangements to receive them, and (c) the scope of the court 
order.

(B) Only if
(1) the services provided in subsection (A) do not within a 
reasonable time adequately reduce the probability of further 
neglect or abuse, or
(2) there is no other way to protect the child from the risk of 
serious phvsical injury,

shall the child be placed in the care of a suitable relative, or if no 
suitable relative is available, in foster care. If siblings are removed, 
they should be placed together whenever possible.

Commentary

This section is designed to discourage removal of the child when 
less intrusive measures might suffice. The provision of counseling 
services to explain, among other things, the entire process to the 
families might itself serve as a critical first step toward reunion, even 
when removal is at least temporarily necessary. Services are to be 
provided to the entire family; accordingly, if day care for a younger 
sibling of an abused child will lessen family tension enough to reduce 
the possibility of future abuse, such care may be provided. If re
moval is required, both extended family and sibling ties are to be 
preserved whenever possible.

Section 5. Planning.

Once services are provided to a family pursuant to section 4( A), 
or a child is placed with a relative or in foster care pursuant to section 
4(B) or section 3, the social service agency shall within one month 
devise a plan, which may be amended when circumstances require, 
for helping the family end the abuse or neglect or, in the case of 
placement, for reuniting the child with his family.

Commentary

A major objection frequently made to the present procedures for 
delivery of social services is their lack of coherence, direction, or 
sensitivity to individual situations. This section is intended to 
stimulate not only the agency, but the court, to work toward a more 
final solution for a neglected child than is provided bv endless 
renewals of “temporary” placements.

Section 6. Progress Reports.

Every three months a progress report on all relevant members of 
the family and the progress being made toward the goals of the section 
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5 social service plan as amended shall be submitted to the court by 
the social service agency.
Commentary

These reports will keep the court informed, and should remind 
the agency to consider the progress that all family members are 
making toward the plan goals.
Section 7. Transfer of Power to Consent to Adoption.

A In the case of an abandoned child the power to consent to 
adoption shall vest in the state at the abandonment hearing.

B) The power to consent to adoption in the case of a child who 
is voluntarily relinquished or involuntarily placed in foster care pur
suant to section 4(B) of this Act shall vest in the state after a full 

>iirt hearing, which must occur within six months after such place
ment it the child is two years of age or less, or within one year if 
'he child is over two years of age unless a reasonable probability that 
the child will be reunited with his natural parents within a reasonable 
time is demonstrated to the court. The agency shall report at this 
hearing on all efforts it has made to reunite the original family unit.
Commentary

Section 7 is designed to implement principle three. The selection 
of the periods of six months and one year was based on current studies 

: the damage caused by the separation of children from their parents. 
These periods are considered most likely to strike an appropriate 
balance between the interests of the child and his parents. It seems 
unwise to draft a statute providing only a “reasonable” time limit, 
in view of the clearly demonstrated reluctance of agencies and courts 
to hold hearings to terminate parental rights. The term “transfer 
o! power to consent to adoption” is used in lieu of “termination of 
parental rights” to acknowledge on the one hand that some important 
parental rights such as custody have already been terminated, and 
on the other hand that the emotional ties need not be severed. Even 
if a child is adopted, lor example, the biological parents may still be 
able to visit and thus become almost an extended family for the child.
Section 8.

Once the1 power to consent to adoption has vested in the state, the 
agencv shall be responsible for seeking prompt adoptive placement 
of the child and shall report to the court every three months on 
its progress.
Commentary

This section is intended to ensure that children are not left in the 
limbo of foster care after parental rights have been terminated.
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COMMENTS

REMEDIES FOR LABOR UNION
SEX DISCRIMINATION

Both the National Labor Relations Board (NLRB) and a federal 
district court recently confronted the issue of whether a union may 
lawfully maintain two separate locals, segregated solely on the basis 
of sex, within one bargaining unit. In Local 106, Glass Bottle Blowers 
Association (Owens-Illinois) 1 the NLRB found that the segregation of 
locals on the basis of sex and the separate processing of grievances on 
the basis of sex constitute unfair labor practices and ordered merger 
of the two locals and institution of a single grievance procedure.2 In 
Evans v. Sheraton Park Hotel3 the United States District Court for the 
District of Columbia held that segregation of locals solely on the basis 
of sex constitutes a per se violation of title VII of the Civil Rights Act 
of 1964 and awarded monetary damages.4 While the broad holdings 
of these two cases demonstrate conclusively that both the NLRB and 
federal courts will strike down the sexual segregation of union locals, 
the remedies that the courts and the Board can grant differ in range 
and effectiveness. The National Labor Relations Act5 requires that 
NLRB orders promote national labor policies.6 This statutory limita
tion detracts from the power of the NLRB to grant broad affirmative 
or compensatory relief to those injured by past union sex discrimina
tion. On the other hand, title VII, designed solely to eradicate dis
criminatory employment conditions and to compensate victims of dis
crimination, empowers courts to fashion remedies that directly reflect 
and serve antidiscrimination policies.7 Since the NLRB and courts 
share jurisdiction over complaints alleging union sex discrimination, 
the differences in remedies available in the two forums are significant.

1. 210 N.L.R.B. No. 131, 86 L.R.R.M. 1257 (1974), application for enforcement 
filed, No. 74-1931, 6th Cir., Aug. 14, 1974.

2. Id. at 1259; see National Labor Relations Act § 8(b)(1)(A), 29 U.S.C. § 158 
(b)(1)(A) (1970).

3. 5 F.E.P. Cas. 393 (D.D.C. 1972), remanded on other grounds, 503 F.2d 177 
(D.C. Cir. 1974).

4. Id at 395-96; see §§ 701-16, 42 U.S.C. §§ 2000e to e-15 (1970), as amended, 
Equal Employment Opportunity Act of 1972, 42 U.S.C. §§ 2000e to e-17 (Supp. Ill, 
1973).

5. 29 U.S.C. §§ 141-68 (1970).
6. Id. § 10(c), 29 U.S.C. § 160(c) (1970).
7. Civil Rights Act of 1964, § 706(g), 42 U.S.C. § 2000e-5(g) (1970).

[939]
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Remedies Under the National Labor Relations Act

As the NLRB observed in Owens-Illinois, maintenance of segregated 
locals generates female group feelings of inferiority as well as inequali
ties between male and female workers.8 Moreover, since grievance 
resolution by any group within one bargaining unit affects all workers 
in the unit, the separate grievance procedures of sexually segregated 
locals within a unit deprive both males and females of participation 
in negotiations that ultimately affect their working conditions.9 Find
ing no valid purpose for the maintenance of separate locals,10 the 
NLRB in Owens-Illinois ordered both locals to cease and desist from 
their sexually segregated grievance processing and membership poli
cies.11 The NLRB also directed both locals to merge and to accept 
members and process grievances of all unit employees without regard 
to sex.12

8. Local 106, Glass Bottle Blowers Ass’n, 210 N.L.R.B. No. 131, 86 L.R.R.M. 
1257, 1259 (1974), application for enforcement filed, No. 74-1931, 6th Cir., Aug. 14, 
1974. In Owens-Illinois the National Labor Relations Board (NLRB) reaffirmed a 
prior holding that employer sex discrimination does not violate section 8(a)(1) of the 
National Labor Relations Act. Id. at 1259 n.5; see Jubilee Mfg. Co., 202 N.L.R.B. 272 
(1973) (sex discrimination by itself not inherently destructive of employees’ rights); 
29 U.S.C. §§ 141-68 (1970). Distinguishing Jubilee on the ground that unions are 
held to a higher duty of fair representation than are employers, the NLRB in Owens- 
iUinois held that union sex discrimination does violate the Act per se. 86 L.R.R.M. 
at 1259 & n.5; see National Labor Relations Act § 8(b)(1)(A), 29 U.S.C. § 158(b) 
(1)(A) (1970).

Two NLRB members who adhered to the Jubilee standard disagreed with the ma
jority’s holding in Owens-Illinois that mere maintenance of sexually segregated locals 
constitutes an unfair labor practice. Members Penello and Kennedy maintained that 
the General Counsel must show a nexus between discrimination and a violation of the 
employee’s representation rights. 86 L.R.R.M. at 1259-60 (Penello, concurring); 
id. at 1260-61 (Kennedy, concurring and dissenting). Member Penello found a suf
ficient nexus, however, between maintenance of separate locals and discriminatory 
grievance procedures. Id. at 1259-60 (Penello, concurring). Member Kennedy found 
no such nexus. Id. at 1260-61 (Kennedy, concurring and dissenting).

9. 86 L.R.R.M. at 1259.
10. Id. The NLRB did not foreclose the possibility that sexual segregation might 

be appropriate where justified by provisions in the contract or by sex differentiations in 
job classifications. See id.

11. Id.
12. Id.
13. Local 106, Glass Bottle Blowers Ass’n, 210 N.L.R.B. No. 131, 86 L.R.R.M. 

1257, application for enforcement filed, No. 74-1931, 6th Cir., Aug. 14, 1974; see 
National Labor Relations Act § 10(e), 29 U.S.C. § 160(e) (1970).

14. See Note, A Survey of Labor Remedies, 54 Va. L. Rev. 38, 42-43 (1968). In 
Owens-Illinois, for example, the NLRB filed charges against the locals in February 1972, 

The remedies ordered by the NLRB have not yet affected the organ
ization of the Owens-Illinois plant, however. Because both locals re
fused to implement the order, the NLRB had to seek enforcement in 
the United States Court of Appeals for the Sixth Circuit.13 In addition 
to delay,14 the enforcement process promotes uncertainty about and 
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fosters noncompliance with the NLRB’s order. The Owens-Illinois 
locals have suffered no penalty for noncompliance and may convince 
the court of appeals to reverse the NLRB’s novel holding.15

issued its opinion in May 1974, and submitted its brief seeking enforcement of the 
order in January 1975. See Local 106, Glass Bottle Blowers Ass’n, 210 N.L.R.B. No. 
131. No 9-CB-2143-1, at 1 (N.L.R.B., Dec. 29, 1972) (opinion of Administrative Law 
Judge' on file with the Georgetown Law Journal); 86 L.R.R.M. at 1257; Brief for 
Petitioners. NLRB v. Local 106, Glass Bottle Blowers Ass’n, application for enforcement 
filed. No. 74-1931, 6th Cir., Aug. 14, 1974.

15. In 1974 federal courts of appeals enforced in full 83 percent of the orders that 
the \1.RB sought to have enforced. 39 N.L.R.B. Ann. Rep. 239 (1974). Courts of ap- 
peaLs have refused enforcement, however, where the NLRB apparently has exceeded

statutory powers. See NLRB v. Miranda Fuel Co., 326 F.2d 172, 176-77 (2d Cir. 
1963), reo’g 140 N.L.R.B. 181 (1962) (NLRB’s unprecedented holding that breach 
of duty of fair representation constitutes an unfair labor practice exceeded statutory 
authority).

16. See National Labor Relations Act § 10(c), 29 U.S.C. § 160(c) (1970).
17 86 L.R.R.M. at 1259. The NLRB can invoke its statutory power to order 

merger or to grant individual relief where such relief would further the objectives of 
the Act. See National Labor Relations Act § 10(c), 29 U.S.C. § 160(c) (1970). The 
policies that NLRB orders must serve include presention of industrial strife, promotion 
of the full flow of commerce, provision for orderly resolution of labor disputes, protec- 
tion of individuals against unfair labor union practices, and proscription of employment 
practices inimical to the general welfare. Labor-Management Relations Act (Taft- 

’ Net) § 1(b), 29 U.S.C. § 141(b) (1970).
18. 86 L.R.R.M. at 1259; National Labor Relations Act § 7, 29 U.S.C. § 157 (1970) 

(employees right to self-organization, collective bargaining, and democratic represen
tation).

19. See 86 L.R.R.M. at 1259.

Even if the problems of execution were resolved, the limited scope 
of the cease and desist order would detract from its effectiveness as 
a remedv for sexual segregation of locals. The NLRB’s cease and 
desist orders grant only prospective relief; the orders cannot remedy 
the past effects of discrimination or facilitate recovery by those who 
have suffered economic injury as a result of prior discrimination.16

Recognizing the inadequacy of cease and desist relief, the NLRB 
ordered the locals to merge and to adopt a nondiscriminatory member
ship policy and grievance procedure.17 The NLRB found these meas
ures necessary to guarantee the employees full representation rights.18 
A unified grievance procedure assures that all unit employees have the 
same rights to dispute contractual provisions and working conditions 
and eliminates the problems that may result when one local, which 
has no duty to represent another part of the unit work force, resolves 
disputes over working conditions throughout the unit. Merger simi
larly’ facilitates the protection of all unit employees’ rights.19

In mandating structural changes for the unit, however, the merger 
order mav create problems of inadequate representation. The new 
bargaining unit will be composed of all workers, both male and female. 
All complaints relating to working conditions and contract provisions 
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will have to be presented to the employer through the newly combined 
union. Although the new bargaining representative must fairlv rep
resent the female employees,20 the union leadership can exercise a wide 
degree of discretion in fulfilling that duty.21 For example, in bargain
ing for the majority of workers at the Owens-Illinois plant, the union 
may decide that additional pension benefits have a higher prioritv than 
maternity disability leave or day care centers—issues particularlv im
portant to female workers—and may refuse to bargain for those bene
fits. As a result of the merger, female employees will have to compete 
with male employees to have their complaints presented to the em
ployer by their union.

20. The duty of fair representation is an obligation imposed on the certified bargain
ing representative; the representative must attempt to serve the needs and interests of 
all employees. See Vaca v. Sipes, 386 U.S. 171, 177-78, 181-83 (1967); Syres v. Local 
23, Oil Workers Int’l Union, 350 U.S. 892 (1955) (per curiam); National Labor Rela
tions Act § 8(b), 29 U.S.C. § 158(b) (1970); cf. Ford Motor Co. v. Huffman, 345 
U.S. 330, 337 (1953) (authority of bargaining representative not absolute); Steele v. 
Louisville & N. Ry., 323 U.S. 192, 198-99 (1944) (duty of fair representation imposed 
on bargaining representative under analogous Railway Labor Act). Under the duh 
of fair representation, the exclusive agent must serve the interests of all unit members 
without discrimination, must exercise his discretion in good faith, and must avoid 
arbitrary conduct. Humphrey v. Moore, 375 U.S. 335, 342 (1964). In Owens-Illinois 
the NLRB concluded that separate but equal representation is not fair representation of 
employee interests. See 86 L.R.R.M. at 1259 & nn.4-5.

21. See Ford Motor Co. v. Huffman, 345 U.S. 330, 337-39, 343 (1953) (no abuse 
of union discretion in accepting discriminatory seniority provision). The union has 
wide discretion in contract negotiations and, absent a showing of bad faith, properly 
may bargain for differences in wages, hours, working conditions, seniority rights, and 
promotion rights. See id. at 337-39.

22. National Labor Relations Act § 7, 29 U.S.C. § 157 (1970); Telephone Inter
view with Mr. Karl Lindner, General Counsel, Class Bottle Blowers Association, Feb. 
4, 1975.

The danger that female employees will be represented poorlv bv 
the new Owens-Illinois unit representative will be eliminated if women 
secure a voice in control of the combined union. Under the proposed 
merger, however, women have no right to share in contract negotia
tions, grievance resolution, or leadership of the new union. Leader
ship positions will be determined in a unit-wide election, open to all 
members of the combined union.22 As a minority of the newly estab
lished union, women may well be excluded from leadership positions 
or other avenues of participation in union affairs. The symbolic vic
tory of merger may lead to more subtle union sex discrimination.

If the NLRB had not ordered merger in Owens-Illinois, both locals 
could have continued as jointly certified bargaining representatives. 
While each would have been required to adopt a nondiscriminatorv 
membership policy and grievance procedure, each might have retained 
its predominantly male or female character. Preservation of a separate 
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local would have assured the direct contact of women with their 
employer and the airing of employment issues particularly important 
to women.23 Moreover, the direct participation of women, through 
their local representatives, in contract negotiations would have been 
retained.

23. W hile grievance adjudication would affect both male and female employees 
regardless of which local pressed the grievance, each local could raise complaints of 
particularized interest. See 86 L.R.R.M. at 1258.

24. The seniority lists of two locals in Owens-Illinois had been dovetailed strictly 
according to length of service several years prior to the proceeding. See 210 N.L.R.B. 
No. 131 (1974), No. 9-CB-2143-1, at 2 (N.L.R.B., Dec. 29, 1972) (opinion of Adminis
trative Law Judge) (on file with the Georgetown Law Journal). Where the locals 
have maintained separate lists, responsibility for consolidation generally falls by con- 
•'.i ‘ on the new bargaining representative. See Humphrey v. Moore, 375 U.S. 335, 
345 & n 7 (1964). Where a contract does not charge the new unit representative with 
responsibility for combining seniority lists, the duty' of fair representation imposes such 
a autv. See, e.g., id. at 350; Ford Motor Co. v. Huffman, 345 U.S. 330, 337-38 (1953); 
Barton Brands Ltd, 213 N.L.R.B. No. 71, 87 L.R.R.M. 1231, 1233 (1974).

2-5. See Humphrey v. Moore, 375 U.S. 335, 347 (1964). The union must integrate 
seniority lists in good faith without arbitrary discrimination and must attempt to re- 
concile the interests of separate groups. See id. at 350; Truck Drivers Local 568 v. 
NLRB. 379 F.2d 137, 142-43 (D.C. Cir. 1967). The union’s adoption of a position 
contrary to the interests of one set of workers does not necessarily violate its duty of 
fair representation, however. See Humphrey v. Moore, supra at 349-50 (where merger 
of plants requires layoffs, union does not breach its duty’ by dovetailing seniority lists 
of both plants).

26. See Humphrey v. Moore, 375 U.S. 335, 349 (1964); Ford Motor Co. v. Huff
man, 345 U.S. 330, 338 (1953). The union must attempt to balance the conflicting 
interests of employees. See Truck Drivers Local 568, 379 F.2d 137, 142-43 (D.C. Cir. 
! 967) I one group of employees promised superior seniority rights in return for their 
votes in a representation election); Barton Brands Ltd, 87 L.R.R.M. 1231, 1233 

N.L.R.B. 1974) (seniority list of employees in merged facility endtailed to facilitate 
political advancement of union official).

Courts have granted unions a wide degree of discretion in the consolidation of 
seniority lists principally because the bargaining representative creates and controls 
seniority rights. See Ford Motor Co, supra at 338-42; Comment, Seniority and Busi
ness Mergers: The Unions Duty of Fair Representation, 35 U. Chi. L. Rev. 342, 344-46 
(1968). In employer merger contexts, both dovetailing, the merging of lists strictly 
according to length of service, and endtailing, the placing of one seniority list at the 
bottom of another, have received approval. See Humphrey v. Moore, supra at 347 & 
n 10 dovetailing acceptable); Bieski v. Eastern Automotive Forwarding Co, 231 F. 
Supp. 710, 715-16 (D. Del. 1964). aff’d, 354 F.2d 414 (3d Cir. 1965) (endtailing 
seniority lists acceptable where contract did not require dovetailing); Sonotone Corp, 
42 I«ab. Arb. 359, 362-63 (1964) (integration of lists according to ratio of jobs in 
new plant held by employees from merged plant to all jobs in new plant appropriate).

Merger also may dilute seniority rights of minority employees. 
W here two sexually segregated locals have maintained separate senior
ity lists, merger most likely will necessitate their consolidation.24 The 
lists must be integrated on some rational basis;25 however, the NLRB 
and courts have applied a good faith test in reviewing union and arbi
trator consolidation of seniority lists.26 Application of the good faith 
test in the review of consolidation of seniority lists of two sexually 
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segregated locals might lead to acquiescence in a consolidation that 
diluted seniority rights of female employees.27 Thus, when two sexu
ally segregated locals are merged, the seniority rights of the minority 
group will not necessarily be protected unless the NLRB intervenes 
more actively than it normally does and orders the use of a method of 
consolidation that protects those rights.

27. The union does not necessarily breach its duty by endtailing seniority lists, even 
though such action favors one set of employees wholly at the expense of another group. 
See Red Ball Motor Freight, Inc., 157 N.L.R.B. 1237, 1245 (1966), enforced sub. nom. 
Truck Drivers Local 568 v. NLRB, 379 F.2d 137 (D.C. Cir. 1967). In deciding 
against dovetailing, the union may consider the difficulty of and training required for 
classes of jobs and the solvency of the merged operation. See Truck Drivers Local 568 
v. NLRB, 379 F.2d 137, 142-43 & n.10 (D.C. Cir. 1967).

28. See note 17 supra.
29. The NLRB never has issued such a protective order in an unfair labor practice 

case. See generally Browne & Holland, The Porter Case and Board Remedies—Con
ventional, Adventurous, and Extraordinary, in Labor Law Developments 1971, at 
95-101.

30. Where union discrimination has prevented some employees from receiving bene
fits accruing to other union members, the NLRB can order the union to grant the 
victims of discrimination their full rights, which may include rights to monetary com
pensation. See Local 53, Int’l Ass’n of Heat & Frost Insulators, 185 N.L.R.B. 642, 643- 
44 (1970) (NLRB ordered union contributions to welfare fund to remedy discrimina
tion); National Labor Relations Act § 10(c), 29 U.S.C. § 160(c) (1970).

31. See, e.g., Local 60, United Bhd. of Carpenters v. NLRB, 365 U.S. 651, 655 
(1961) (refund of union dues and illegally collected assessments inappropriate as non- 
remedial); UAW v. Russell, 356 U.S. 634, 645-46 (1958) (punitive and compensators 
damages against union allowable in tort action but not in NLRB proceeding); Phelps 
Dodge v. NLRB, 313 U.S. 177, 197-98 (1941) (backpay awards allowable to vindi
cate public policy but must be reduced by subsequent earnings to arrive at actual 
loss); cf. Consolidated Edison Co. v. NLRB, 305 U.S. 197, 235-36 (1938) (nonmone
tary remedies must be remedial, not punitive). See generally St. Antoine, A Touch
stone for Labor Board Remedies, 14 Wayne L. Rev. 1039, 1040-47 (1968); Note, 
NLRB Power to Award Damages in Unfair Labor Practice Cases, 84 Harv. L. Rev. 1670, 
1679-83 (1971).

32. The NLRB has recognized, for example, that its remedial power is inadequate 
if that power does not include the power to issue backpay awards in employer refusal- 
to-bargain cases. See Ex-Cell-O Corp., 185 N.L.R.B. 107, 108 (1970) (dictum). 
Nevertheless, the NLRB has refused to award such damages because of Supreme Court 
interpretation of NLRB powers. See H.K. Porter Co. v. NLRB, 397 U.S. 99, 102

The NLRB could exercise its power to order more innovative affirma
tive relief 28 to strengthen both the cease and desist and the merger 
orders. An order protecting seniority rights of and guaranteeing lead
ership positions to female employees could mitigate the impact of the 
merger order on the rights and influence of the minority group.2' Make
whole relief in the form of damages might provide another remedv for 
union sex discrimination.30 The Supreme Court has interpreted narrow
ly the NLRB’s power to grant monetary damages, however, and has 
held that such relief must be remedial or compensatory, not punitive.31 
Where it has not obtained specific evidence of economic injurv, the 
NLRB has refused to assess damages.32 The application of that strict 
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standard to union sex discrimination cases probably will preclude the 
assessment of damages against unions maintaining sexually segregated 
locals.

The NLRB can impose two additional sanctions to remedy union 
unfair labor practices. The NLRB has utilized decertification of the 
bargaining representative, which subjects the union to a possible rep
resentation election, in a racial discrimination case.33 Moreover, in 
a case involving discrimination against both women and Spanish-speak
ing individuals, the NLRB approved precertification inquiries into 
alleged past discrimination by the elected representative and thereby 
extended its decertification remedy.34 Removal of the contract bar 
also subjects the union to a possible representation challenge, although 
the union remains the certified unit representative.35 Neither decer
tification nor removal of the contract bar may be effective, however, 

1970 i NLRB lacks power to compel parties to agree to specific contractual provi- 
sions); Ex-Cell-O Corp., 185 N.L.R.B. 107, 109-10 (1970) (backpay awards wrongly 
impose contract terms and cannot be based on what parties would have agreed to if 
thus had bargained in good faith).

See Hughes Tool Co., 147 N.L.R.B. 1573, 1577 (1964) (decertification of two 
racially segregated locals).

34' Begins Moving & Storage Co., 211 N.L.R.B. No. 7, 86 L.R.R.M. 1323, 1325-27 
1974). In Bekins Members Miller and Jenkins, the plurality, observed that in all 

ases alleging union discrimination in other units, the NLRB should consider the 
harges prior to initial certification. Both members felt that under the Constitution 

the NI.RB cannot grant certification to a union that has engaged in invidious dis
iti* * m. See id. at 1325 & n.5; cf. Bolling v. Sharpe, 347 U.S. 497, 499-500 

1954) i federal government cannot promote discrimination by its actions). Member 
Kennedy concurred in the result but maintained that precertification inquiries should 
be limited to instances of discrimination on the basis of race, alienage, or national 
>rigin. Id. at 1330. In dissent Members Fanning and Penello argued that the NLRB 
Lu ks power to fashion such a precertification remedy and that charges of union dis- 
rimination should be raised in subsequent suits alleging breach of the union’s duty of 

fair representation. Id. at 1332-35.
In a recent case the NLRB limited the Bekins holding, however, and left the scope 

rtification remedy in doubt. See Bell & Howell Co., 213 N.L.R.B. No. 79, 
87 L.R.K.M. 1172 (1974); Comment, The Inevitable Interplay of Title VII and the 
National Labor Relations Act: A New Role for the NLRB, 123 U. Pa. L. Rev. 158, 
178-79 (1974). Since Bell & Howell involved only allegations of sex discrimination, 
i classification not “inherently suspect, Member Kennedy, adhering to his Bekins

• »pinion, found the precertification remedy inappropriate. Id. at 1174. Members Penello 
ind Fanning, the plurality, followed their dissent in Bekins and argued that the NLRB 
could not conduct precertification inquiries. Id. Members Miller and Jenkins 
dissented and adhered to their Bekins opinion approving all precertification inquiries 
into charges of union discrimination. Id. at 1175.

ontract bar precludes a representation election during the term of a 
Ji ! contract. That bar becomes inoperative, however, where the union has breached 

its dots of fair representation bv engaging in discriminatory’ practices. See Pioneer 
Bu Co 140 N.L.R.B. 54, 55 (1962) (contract will not bar election if terms are 
racially discriminatory); Severn, Race Discrimination and the NLRA: The Brave New 
World of Miranda, in N.Y.U. 16th Annual Conf. ON Labor 3, 6-7 (1963); Sherman, 
( nion's Duty of Fair Representation and the Civil Rights Act of 1964, 49 Minn. L. 
Rev. 771, 783-84 (1965).
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against an entrenched union that will prevail in an election and there
after continue its discriminatory practices.36

36. See Sovern, supra note 35, at 7; Sherman, supra note 35, at 784. Decertification 
did result in the ouster of the incumbent union, however, in a case involving racial 
discrimination. Comment, A Unicm’s Duty of Fair Representation: Historical Support 
for Administrative Enforcement, 2 Hous. L. Rev. 373, 376 & n.29 (1965); see Hughes 
Tool Co., 147 N.L.R.B. 1573, 1577 (1964).

37. §§ 701-16, 42 U.S.C. §§ 2000e to e-15 (1970), as amended, Equal Employment 
Opportunity Act of 1972, §§ 2000e to e-17 (Supp. Ill, 1973). In the Civil Rights Act 
of 1964, Congress empowered the Equal Employment Opportunity Commission (EEOC) 
to investigate written charges of unfair employment practices and to seek a voluntan 
elimination of violations through conciliation. § 706(a), 42 U.S.C. § 2000e-5(a) (1970). 
The Equal Employment Opportunity Act of 1972 expanded the role of the EEOC hs 
empowering the agency to bring suit against an offending partv if conciliation fails. 
§ 4(a), 42 U.S.C. § 2000e-5(f)(1) (Supp. Ill, 1973). If the EEOC has failed to 
settle the complaint by conciliation and has not brought suit within 180 days after the 
filing of the complaint, the agency must so notify the aggrieved party, who may bring 
his own action within 90 days thereafter. Id. The aggrieved party has a statutory 
right to intervene in a suit brought by the EEOC, but the EEOC may intervene in an 
individual suit only with leave of court. Id.

38. 5 F.E.P. Cas. 393 (D.D.C. 1972), remanded on other grounds, 503 F.2d 177 
(D.C. Cir. 1974).

39. Id. at 395-96.

The NLRB does not offer an attractive range of remedies to the 
employee injured by union sex discrimination. The traditional cease 
and desist order can remedy blatant discriminatory practices only pros
pectively and often entails a time-consuming and uncertain enforce
ment process. The merger order can effect more positive changes hut 
may result in dilution of the existing rights and power of the minorit\ 
group within the plant. Nor is the NLRB likely to grant make-whole 
relief to individual complainants in sex discrimination cases if the em
ployee fails to adduce substantial proof of specific economic injury. 
The NLRB’s two remaining sanctions, decertification and removal of 
the contract bar, do not constitute effective remedies for the bulk of 
union sex discrimination cases because these remedies rarely will cause 
ouster of the incumbent discriminatory union.

Remedies Under Title vii

Members of sexually segregated unions may seek relief in a suit 
brought either by individuals or by the Equal Employment Opportu
nity Commission (EEOC) under title VII of the Civil Rights Act of 
1964.37 In holding that the sexual segregation of union locals is a per 
se violation of title VII, the United States District Court for the Dis
trict of Columbia in Evans v. Sheraton Park Hotel38 awarded the 
plaintiff damages and reasonable attorneys’ fees.39 On appeal, the 
District of Columbia Circuit upheld the damages award but remanded 
for elucidation of the factors used in the determination of attorneys
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fees.4" Thus, unlike the complainant in Owens-Illinois, the plaintiff in 
Evans received monetary relief for injury flowing from the sexual 
segregation of locals.40 41 42 If the plaintiff in Evans definitely proved eco
nomic injury, the Evans result does not necessarily represent a sig
nificant difference between court and NLRB remedies and approach
es :J The court’s reasoning in Evans, however, suggests that damages 
will be granted more liberally in title VII suits than in NLRB unfair 
labor practice proceedings.43

40. Evans v. Sheraton Park Hotel, 503 F.2d 177, 188-89 (D.C. Cir. 1974).
41. Compare 86 L.R.R.M. at 89 (prospective relief only) with 5 F.E.P. Cas. at 396 

compensatory damages). The plaintiff in Evans, a waitress, brought suit for wages
lost because of the maintenance of sexually segregated locals. 5 F.E.P. Cas. at 396. 
The district court found that the existence of separate locals for waiters and waitresses 
aused waiters to receive more lucrative job assignments, a higher percentage of the 
tvailable working hours, and larger hourly compensation and gratuities. Id. at 395. 
The court further determined that the plaintiff would have earned certain additional 
wages in the absence of discrimination in work assignments. Id. at 396. The court’s 
remedial order necessarily was limited to damages because the two locals had merged 
voluntarily during the course of the suit. See id. at 396 & n.2.

42. See note 31 supra and accompanying text.
43. The district court granted damages despite imprecise proof because the plaintiff 

had met her burden of proving discrimination. 5 F.E.P. Cas. at 396. The court of 
appeals found that the district court had not abused its discretion. 503 F.2d at 186.

Both the appellate and district courts in Evans suggested that damage awards often 
are necessary in title VII suits to implement the predominant policy of the Civil Rights 
Act, abolition of discriminatory employment practices. See id.; 5 F.E.P. Cas. at 396. 
The rationale for awarding damages in title VII suits contrasts with that underlying 
inf air labor practice cases, where damage awards are permissible only if they further 
specific national labor policies. See National Labor Relations Act § 10(c), 29 U.S.C. 
160(c) (1970); note 17 supra and accompanying text.

44. The title VII court may order appropriate affirmative action or other relief. 
See Equal Employment Opportunity' Act of 1972, § 706(g), 42 U.S.C. § 2000e-5(g)

Supp. Ill, 1973). The NLRB may order such affirmative relief as is necessary to 
further the policies of the Taft-Hartley Act. See National Labor Relations Act § 10(c), 
29 U.S.C. § 160(c) (1970).

45. See Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 721 (7th Cir. 1969) (back- 
pas awards at highest rate of pay required to remedy discriminatory layoffs). A 
district court errs if it fails to fashion appropriate affirmative relief after it discovers 
an unlawful employment practice. See Rosen v. Public Serv. Elec. & Gas Co., 477 F.2d 
90. 96 ( 3d Cir. 1973) (additional compensation and pension benefits required to 
remedy discrimination against men); Bowe v. Colgate-Palmolive Co., supra. In similar 
cases, damages might be required in a title VII suit to rectify employment discrimina- 
tion but unavailable in an unfair labor practice proceeding where monetary relief 
would not further national labor policies. Compare Boles v. Union Camp Corp., 57 
I H I). 46, 51-52 (1972) ( $40 million class action for backpay resulting from race 
li'< rimmation allowed) with Cargo Holders, Inc., 159 N.L.R.B. 321, 341 (1966) 

Despite their different treatments of monetary7 relief, courts trying 
title VII suits and the NLRB draw their remedial powers from similar 
statutorv language.44 Unlike the affirmative action powers of the 
NLRB, however, the affirmative relief powers of federal courts in title 
VII suits have been interpreted broadly to guarantee effective remedies 
for discrimination.45 As Evans indicates, the title VII suit may result 
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in more effective individual relief for the plaintiff who seeks monetary 
damages for specific effects of sexual discrimination.

Courts interpreting title VII have not confronted the issue of merger 
of sexually segregated locals, although merger has been held appropri
ate relief under title VII where locals are racially segregated.46 
In the leading title VII case of United States v. International Long
shoremens Association,47 the United States Court of Appeals for the 
Fourth Circuit found that the discrimination inherent in racially seg
regated locals could be remedied only by merger48 because only 
merger commits all bargaining representatives to the elimination of 
all forms of discrimination.49 Relying on International Longshoremen. 
the District of Columbia Circuit in Evans refused to distinguish racial 
and sexual segregation and characterized both as inherently invidious.5" 
The Evans court did not hold that merger can be compelled in title 
VII suits because the locals voluntarily merged;51 however, the court 
in effect declared that merger may be required where locals are sexu
ally segregated.

(backpay remedy denied for four black employees victimized by discriminatory referral 
and hiring practices; cease and desist order deemed more effective for eliminating unfair 
labor practice).

46. See, e.g., United States v. International Longshoremen’s Ass’n, 460 F.2d 497 
(4th Cir.), cert, denied, 409 U.S. 1007 (1972), afi’g 319 F. Supp. 737 (D. Md. 1970); 
Long v. Georgia Kraft, 455 F.2d 331 (5th Cir. 1972); Hicks v. Crown Zrllcib.uk 
Corp., 310 F. Supp. 536 (E.D. La. 1970).

47. 460 F.2d 497 (4th Cir.), cert, denied, 409 U.S. 1007 (1972).
48. Id. at 501.
49. See id. Without merger of the two locals, representatives of the white local 

would have had no duty' to seek elimination of racial discrimination by the employer.
50. See 503 F.2d at 184-85. The defendant argued that sex discrimination could 

be distinguished from racial discrimination because there has been no Supreme Court 
pronouncement against sex discrimination analogous to Brown v. Board of Education. 
Id.; see 347 U.S. 483, 493-95 (1954). The court dismissed this argument by pointing 
to title VII’s prohibition of employment discrimination based on either sex or race. 
503 F.2d at 185. Moreover, the court recognized that in Frontiero v. Richardson the 
Supreme Court found clear congressional intent to equate racial and sexual discrimina
tion as inherently invidious. Id.; see 411 U.S. 677, 687 (1973).

51. 5 F.E.P. Cas. at 396 n.2.
52. 310 F. Supp. 536 (E.D. La. 1970).
53. See id. at 537-38. The court ordered that during a two-year transitional period 

members of the formerly all-black local be assured positions on an expanded union 
Executive Committee and on all subcommittees, including those for grievance and 

The problem of safeguarding minority leadership and seniority rights 
plagues the title VII merger remedy just as it limits the effectiveness 
of the NLRB merger order. In compelling merger in racial discrimina
tion cases, however, courts interpreting title VII have devised innova
tive supplementary orders to protect minority rights. In Hicks v. 
Crown Zellerhach Corp.,52 for example, the district court’s order to 
merge white and black locals included specific guarantees of black 
participation in the newly combined union.53 Courts implementing 

Zrllcib.uk
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title VII can require that leadership be shared by members of both 
locals rather than be determined in an election by the combined 
membership.54 Courts under title VII also have imposed new seniority 
s\ stems55 and have given priority bidding to discriminated employees.56 

Courts have not issued orders guaranteeing the rights of female 
workers against discrimination by their union in title VII sex discrim
ination cases; these orders have been issued only in racial discrimina
tion cases. However, neither the legislative history of title VII nor 
recent decisions interpreting the court’s power to remedy union dis
crimination suggest that a court cannot grant protective orders to sup
plement an order merging sexually segregated locals. The House 
Judiciary Committee report on the Equal Opportunity Employment 
Act of 1972 indicates that sex discrimination is as serious as any other 
tvpe of employment discrimination.57 Additionally, the few courts that 
have discussed protective measures have not limited their reasoning to 
racial discrimination but, instead, have justified orders protecting 
minority’ rights as necessary to the elimination of present effects of past 
discrimination.58 These courts have perceived no basis for distinction 
between racial and sex discrimination. Further, in employer sex dis
crimination cases title VII courts have granted broad relief to eliminate 
the effects of past discrimination.59 In the absence of factors dis

negotiation. The blacks also were to elect a general vice-president and trustee of the 
new union and were to be guaranteed those positions for the two-year period. See id. 
In Long v. Georgia Kraft the Fifth Circuit again recognized the usefulness of such 
protective orders but found such protection unwarranted because prior to appeal blacks 
had attained a significant leadership role through a union-wide election. 455 F.2d 331, 
>35-36 (5th Cir. 1972). Moreover, the court was reluctant to order such protective 
measures where merger had been accomplished through voluntary action. Id.

54. See Hicks v. Crown Zellerbach Corp., 310 F. Supp. 536, 537-38 (E.D. La.
1970) ; note 22 supra and accompanying text.

55. See Hicks v. Crown Zellerbach Corp., 321 F. Supp. 1241, 1242-43 (E.D. La.
1971) (plant-wide seniority system ordered to replace discriminatory job classification 
seniority system). But see Stevenson v. International Paper Co., 352 F. Supp. 230, 
244-45 (S.D. Ala. 1972) (existing seniority system need not be altered on mere showing 
of preferable alternative).

56. See United States v. Jacksonville Terminal Co., 451 F.2d 418, 458-60 (5th Cir. 
1971 ) priority bidding rights accorded black employees). Under a priority bidding 
system, employees victimized by past discrimination are given priority in bidding for 
vacant positions. The court either may elevate the seniority status of affected employees 
to guarantee rapid advancement under an existing collective bargaining agreement or 
ma\ simpk establish a method for filling vacancies that supersedes the contract method.

'57. See HR. Rep. No. 238, 92d Cong., 2d Sess. 5 (1972).
58. See, e.g., Griggs v. Duke Power Co., 401 U.S. 424, 431-36 (1971) (educa- 

timal nquirement for employment racially discriminatory ); Peters v. Missouri-Pac. 
R R., 483 F.2d 490, 496 (5th Cir.), cert, denied, 414 U.S. 1002 (1973) (retirement 
provision racially discriminatory); Rowe v. General Motors Corp., 457 F.2d 348, 354 
(5th Cir. 1972) (promotion and transfer procedures racially discriminatory).

59. See Jurinko v. Edwin L. Wiegand Co., 477 F.2d 1038, 1046-47 (3d Cir.), 
vacated and remanded on other grounds, 414 U.S. 970 (1973) (court ordered backpay 
and seniority); Rosen v. Public Serv. Elec. & Gas Co., 477 F.2d 90, 95-96 (3d Cir. 
1971) (retirement credits for males increased to dilute past discrimination).
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tinguishing employer from union sex discrimination, a court could 
supplement a merger order in a union sex discrimination case with a 
full range of orders to guarantee an equitable sharing of power in the 
new union.

While the complainant in an NLRB proceeding does not have to 
bear the costs of a private suit because the NLRB General Counsel 
handles the complaint, that fact does not significantly distinguish 
NLRB from title VII actions. Title VII authorizes recovery of reason
able attorneys’ fees by a plaintiff who has brought his own successful 
suit.60 Indeed, courts have interpreted this provision of title VII so 
broadly, as a manifestation of congressional intent to encourage in
dividual suits,61 that they have granted fee awards to non-prevailing 
parties whose suits have precipitated termination of the alleged dis
crimination, even though their individual claims have been rendered 
moot.62

60. See National Labor Relations Act § 10(b), 29 U.S.C. § 160(b) (1970); Equal 
Employment Opportunity Act of 1972, § 4(a), 42 U.S.C. § 2000e-5(f) (Supp. Ill, 
1973). The 1972 amendment empowering the EEOC to bring suit lessens the practical 
importance of the provision allowing private party recovery of attorney’s fees since 
most suits should be litigated by the EEOC in the future. Indeed, for the individual 
complainant, the EEOC procedure now strongly resembles an unfair labor practice 
proceeding before the NLRB. The grievant files a complaint with either the EEOC 
or NLRB, either of which seeks to resolve the matter by conciliation. See National 
Labor Relations Act § 10(b), 29 U.S.C. § 160(b) (1970); Civil Rights Act of 1964, 
§ 706(a), 42 U.S.C. § 2000e-5(a) (1970). If conciliation fails, the EEOC or NLRB 
initiates formal proceedings. See National Labor Relations Act § 10(b), 29 U.S.C. 
§ 160(b) (1970); Equal Employment Opportunity Act of 1972, § 4(a), 42 U.S.C. 
§ 2000e-5(f) (Supp. Ill, 1973). While a complainant may intervene in an EEOC 
suit, he has no voice in the NLRB action, which is handled by the General Counsel. 
Compare National Labor Relations Act § 10(b), 29 U.S.C. § 160(b) (1970) with 
Equal Employment Opportunity Act of 1972, § 4(a), 42 U.S.C. § 2000e-5(f) (Supp. 
Ill, 1973).

If the EEOC decides not to sue, the individual complainant may bring suit and may 
either request the appointment of an attorney or recover reasonable attorney’s fees. 
See Equal Employment Opportunity Act of 1972, § 4, 42 U.S.C. § 2000e-5(f) (Supp. 
Ill, 1973). If the NLRB General Counsel decides not to prosecute, the complainant 
similarly may bring suit alleging breach of the duty of fair representation, but he has 
no statutory right to request an attorney or to recover costs. See Vaca v. Sipes, 386 
U.S. 171, 179-83 (1967) (private suits alleging breach of duty of fair representation 
not preempted by NLRB jurisdiction).

61. See, e.g., Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 719-20 
(5th Cir. 1974); Long v. Georgia Kraft Co., 455 F.2d 331, 336-37 (5th Cir. 1972); 
Clark v. American Marine Corp., 320 F. Supp. 709, 710-11 (E.D. La. 1970), aff’d, 437 
F.2d 959 (5th Cir. 1971); cf. Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 
401-02 (1968) (interpreting attorney’s fees provisions in other civil rights legislation). 
But cf. Van Hoomisen v. Xerox Corp., 503 F.2d 1131, 1132-33 (9th Cir. 1974) (cor
porate defendant awarded attorney’s fees against EEOC despite congressional policy 
of encouraging individual suits).

62. See Parham v. Southwestern Bell. Tel. Co., 433 F.2d 421, 429-30 (8th Cir. 
1970); Fogg v. New England Tel. & Tel. Co., 346 F. Supp. 645, 651 (D.N.H. 1972).
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In addition to the individual title VII action, the EEOC may bring 
a pattern or practice of resistance suit against offending parties where 
it uncovers widespread discrimination.63 In contrast to the individual 
or class action title VII suit,64 which can result in relief only for 
forms of discrimination related to those in the complaint,65 the statutory 
provision for a pattern or practice suit vests broad power in the district 
court to remedy prevalent unlawful employment practices by unions 
and employers.66 For example, in a pattern or practice suit a court 
order designed to remedy union discrimination may affect the rights 
of employees in all of the employer’s plants although only the interna
tional union is a party defendant.67 68 Moreover, courts finding a pattern 
or practice of resistance often have recognized a statutory preference 
for broad affirmative relief.6S In union discrimination cases under the 
pattern or practice suit, courts have ordered such affirmative action as 
merger of segregated locals,69 administration of impartial job qualifica

6-3. See Equal Employment Opportunity’ Act of 1972, § 5, 42 U.S.C. § 2000e-6(c) 
(Supp. Ill, 1973).

64. Persons entitled to bring individual title VII suits may qualify as representatives 
of the class of similarly situated employees if the procedural requirements are satisfied. 
See Glus v. G.C. Murphy Co., 329 F. Supp. 563, 566 (W.D. Pa. 1971) (class action 
appropriate to rectify discriminatory pay and promotion agreements approved by union); 
Fed. R. Civ. P. 23.

6-5. See, e.g., EEOC v. Western Elec. Co., 382 F. Supp. 787, 797-98 (D. Md. 1974); 
EEOC v. Christianburg Garment Co., 376 F. Supp. 1067, 1072 (W.D. Va. 1974); King 
v. Georgia Power Co., 295 F. Supp. 943, 947 (N.D. Ga. 1968). For example, a court 
mas not entertain a claim of sex discrimination against females when the complaint, 
brought by a black male, alleges racial discrimination. See EEOC v. Western Elec. 
Co., supra at 799.

66. In a pattern or practice suit, the EEOC must request relief necessary to ensure 
that all victims of discrimination will be able to enjoy their rights to equal employment 
opportunitits. See Civil Rights Act of 1964, §§ 706(a), (b), 42 U.S.C. §§ 2000e-6(a),

d) (1970), as amended, Equal Employment Opportunitv Act of 1972, § 5, 42 U.S.C. 
§ 2000e-6(c) (Supp. Ill, 1973).

67. See United States v. Pilot Freight Carriers, Inc., 54 F.R.D. 519 (M.D.N.C.
1972). In Pilot Freight the Attorney General brought a pattern or practice suit alleging 
discriminatory seniority provisions in a contract between an interstate freight carrier and 
the international union. Id. at 520-21. The union moved to dismiss the complaint on 
the ground that more than 20 locals, signatories to the contract, were indispensable 
parties to the contract because they alone could protect the seniority’ rights of their 
membership. See id. at 521-22. Rejecting the union’s motion, the court held that the 
international union could represent the interests of white employees whose seniority 
rights might be affected by a court order. Id. The court also denied a union request 
to limit relief to in-state plants and held that it could order defendants to remedy 
discriminator} practices at all the employer’s terminals. Id. at 522.

68. See, e.g., United States v. Local 38, Elec. Workers, 428 F.2d 144, 151 (6th 
Cir cert, denied, 400 U.S. 943 (1970) (district court erred in denying affirmative 
relief . United States v. Hayes Int’l Corp., 415 F.2d 1038, 1045 (5th Cir. 1969) 
I district court erred in refusing to issue preliminary injunction to remedy title VII 
violation); United States v. Local 357, Elec. Workers, 356 F. Supp. 104, 117-18 (D. 
Nev. 1973) (blacks guaranteed participation in union activities).

69. Sec United States v. International Longshoremen’s Ass’n, 460 F.2d 497, 499-501 
(4th Cir.), cert, denied, 409 U.S. 1007 (1972).
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tion exams,70 institution of nondiscriminatory referral71 and seniority 72 
systems, and preferential treatment of victims of past discrimination.73

70. See United States v. Enterprise Ass’n of Pipefitters, 347 F. Supp. 169, 183-84 
(S.D.N.Y. 1972).

71. Id. at 185.
72. See United States v. Bethlehem Steel Corp., 446 F.2d 652, 660-61 (2d Cir. 

1971), modifying 312 F. Supp. 977 (W.D.N.Y. 1970) (blacks entitled to rate retention 
and seniority carryover in new jobs to mitigate disincentives to transfer); United States 
v. Jacksonville Terminal Co., 451 F.2d 418 (5th Cir. 1971), modifying 316 F. Supp. 
567 (M.D. Fla. 1970) (blacks entitled to bid for jobs on basis of plant rather than 
craft or class seniority).

Seniority systems that cause discriminatory layoffs have been challenged in two recent 
suits. See Jersey Cent. Power & Light Co. v. Local 327, Elec. Workers, 508 F.2d 
687 (3d Cir. 1975); Watkins v. Steelworkers Local 2369, 369 F. Supp. 1221 
(E.D. La. 1974), appeal docketed, No. 74-2604, 5th Cir., June 17, 1974. In 
Watkins the district court found that layoffs according to strict seniority violated title 
VII where past discrimination had made blacks low in seniority. Id at 1224-27. The 
court ordered the plaintiffs, laid-off employees, and the employer to confer about a 
remedy that would not result in layoffs of incumbent employees. Id. at 1232. In 
Jersey Central Power & Light the employer had entered into a consent decree establish
ing hiring goals for minority groups. 508 F.2d at 694-95. Faced with a need 
to lay off 400 employees and under contract with the union to lay off strictly 
according to to seniority, the employer sought a declaratory judgment to determine his 
rights under the consent decree and the collective bargaining agreement. Id. at 
696-97. The district court ordered the employer to fulfill the purposes of the 
consent decree and to lay off employees in a manner that would preserve existing 
ratios of minority and female employees. Id. at 693. The Third Circuit, reversing, 
found that the consent decree hiring goals did not affect contract provisions for 
layoffs. Id. 701-03. In rejecting the reasoning of Watkins, the Jersey Central Power 
¿r Light court observed that a seniority system is not per se discriminator}' simply 
because it continues the effects of past employment discrimination. Id. at 705 n.48.

73. See United States v. Ironworkers Local 86, 443 F.2d 544, 553-54 (9th Cir.), 
cert, denied, 404 U.S. 984 (1971) (immediate referrals given to discriminatees; appren
ticeship and training committees ordered to select sufficient black applicants to overcome 
past discrimination); Local 53, Int’l Ass’n of Heat & Frost Insulators v. Volger, 407 F.2d 
1047, 1053-54 (5th Cir. 1969) (elimination of nepotism clause required to open union 
membership to blacks).

Section 707(j) of the Civil Rights Act of 1964 prohibits courts from establishing 
discriminatory employee racial quotas or preferences. 42 U.S.C. § 2000e-2(j) (1970). 
Confronted with this limitation on their ability to remedy present effects of past dis
crimination, courts have balanced the section 707(j) prohibition with the statutory 
preference for broad remedial relief to eliminate all forms of discrimination and imagina
tively have held that preferences for victims of past discrimination do not violate that 
section. See United States v. Ironworkers Local 86, supra; Local 53, Int’l Ass’n of 
Heat & Frost Insulators v. Volger, supra.

74. Equal Employment Opportunity Act of 1972, §§ 4-5, 42 U.S.C. § 2000e-6(e) 
(Supp. III, 1973); see United States v. Allegheny-Ludlum Indus., Inc., 63 F.R.D. 1, 7 
(N.D. Ala. 1974).

75. See, e.g., United States v. Local 46, Wood, Wire & Metal Lathers Int’l, 471 F.2d 
408 (2d Cir. 1973); United States v. Allegheny-Ludlum Indus., Inc., 63 F.R.D. 1 (N.D. 
Ala. 1974); EEOC v. American Tel. & Tel. Co., 365 F. Supp. 1105 (E.D. Pa. 1973).

Prior to bringing a pattern or practice suit, the EEOC must seek an 
out-of-court settlement of the title VII violations.74 The parties mav 
present any settlement reached as a consent decree for approval by a 
district court, which retains jurisdiction to assure implementation.75 



1975] Remedies 953

Since the concerned parties negotiate the agreement themselves, they 
can provide for more innovative remedies than can a district court.76 77 

The consent decree in a recent case reflects the effectiveness of this 
mechanism in the elimination of multiplant or industry-wide discrimi
nation. In EEOC v. American Telephone and Telegraph Co.17 the 
parties, including American Telephone and Telegraph, the industry
wide union, the EEOC, and the Department of Labor,78 entered into 
an agreement affecting the rights of all female and minority employees 
of the company and its subsidiaries. The agreement established affir
mative action goals, provided for promotion and transfer of females 
and minority employees, accorded additional promotion opportunities 
to women with college degrees, and authorized backpay awards.79 
The EEOC, in return, has committed itself to seeking out-of-court set
tlements of all pending and future title VII violations covered by the 
consent decree and to encourage all individual complainants in present 
litigation to settle in accordance with the decree.80 That the consent 

76. In a consent decree designed to eliminate area-wide union discrimination 
i gainst blacks in the construction trade, the parties agreed to and the district court 
enforced a provision vesting sole authority’ to grant union work permits in an independ
ent administrator. See United States v. Local 46, Wood, Wire & Metal Lathers Int’l, 
328 F. Supp. 429 (S.D.N.Y. 1971), aff’d, 471 F.2d 408 (2d Cir. 1973). The Second 
Circuit acknowledged that court-ordered intervention in union activities constituted a 
broad use of title VII remedial power, but held that the action was required as the 
onl\ effective remedy for persistent union discrimination. See 471 F.2d at 414-16.

77. See 365 F. Supp. 1105 (E.D. Pa. 1973), afd, 506 F.2d 735 (3d Cir. 1974) 
union allowed to intervene as party defendant).

78. See id. at 1108 & n.l.
79. 1 Empl. Prac. Guide f 1860, at 1533-3 to 1533-9 (1973); see 365 F. Supp. at 

1108-09. See also United States v. Allegheny-Ludlum Indus., Inc., 63 F.R.D. 1 (N.D. 
Xia. 1974) (suit brought by the National Organization of Women and other organiza
tional and individual plaintiffs for participation in the consent decree proceedings after 
the decrees had been executed). Copies of the two consent decrees in Allegheny- 
Ludlum are on file with the Georgetown Law Journal.

The first consent decree in Allegheny Ludlum requires the union to institute pro- 
cedures that will guarantee meaningful promotional opportunities for minorities and 
women. The agreement requires establishment in each plant of an Implementation 
Committee, with substantial minority participation, to develop and oversee correc- 
ttVB measures. These measures include institution of seniority based on continuous 
plant service, development of new departments with specific lines of progression, 
assurance of minority and female representation in trade and craft jobs, guar
anteed training opportunities, limitation of job qualification requirements to 
highlv skilled jobs, and creation of a backpay fund in excess of $30 million 
to compensate the victims of past discrimination. The terms of the consent decree were 
incorporated retroactively into the industry-wide collective bargaining agreement and 
supersede any contrary contract provisions. The second consent decree imposed similar 
requirements on each of the nine companies. See 63 F.R.D. at 3-4.

80. 1 Em pl. Prac. Guide fl 1860, at 1533-10 to 1533-14 (1973). See also United 
States v. Allegheny-Ludlum Indus., Inc., 63 F.R.D. 1, 3 (N.D. Ala. 1974). Individ- 
uals purportedly may bring suit to recover relief different from that provided for in the 
consent decree. 1 Empl. Prac. Guide, supra r 1860. See also United States v. Al- 
legheny-Ludlum Indus., Inc., supra at 3-4. The consent decree in a pattern or prac- 
tic e suit effectively precludes the maintenance of private actions, however, since the 
settlement remedies many of the discriminatory practices that would be the subject of 
litigation. See id. at 6. While a court may retain jurisdiction over a consent decree 



954 The Georgetown Law Journal [Vol. 63:939

decree discourages future litigation over forms of discrimination ad
dressed by the settlement complicates an analysis of the effectiveness 
of the consent decree procedure. While the consent decree is an ef
ficient and comprehensive solution to pervasive, multistate or multi
plant discrimination by employer or union, it may not adequately pro
tect the interests of a group of employees who, although not repre
sented during the negotiations, will be affected by the settlement.81

to resolve possible conflicts between the decree and any relief awarded in subsequent 
litigation, as a practical matter, in future individual suits a court may be reluctant to 
grant relief in addition to or inconsistent with any provision of the consent decree.

81. The international union, for example, may make concessions in the consent 
decree favorable to most of its locals but detrimental to the interests of a minoritv 
of the locals. In Allegheny-Ludlum the court denied intervention to the National 
Organization of Women and other organizations, although the National Organiza
tion of Women might have been an appropriate representative for female em
ployees throughout the steel industry. See United States v. Allegheny-Ludlum Indus., 
Inc., 63 F.R.D. 1, 4 (N.D. Ala. 1974). As a result of limited representation during 
the negotiations, the interests of women in the steel industry may not be served ade
quately by the consent decrees, but their only alternative is an individual suit, which 
may be blocked by the decrees.

Conclusion

Both the NLRB and a federal court interpreting title VII have held 
that the sexual segregation of union locals is unlawful per se. Recog
nizing that such segregation violates an employee’s rights to fair rep
resentation and freedom from invidious discrimination, the NLRB in 
Owens-Illinois and the federal district court in Evans fashioned reme
dies to rectify the injury caused by the sexual segregation. Confined 
by its competing goals of promotion of national labor stability7 and 
elimination of discriminatory union practices, the NLRB offers limited 
relief for discriminatory labor conditions. Under a mandate to eradi
cate employment discrimination, courts implementing title VII provide 
more innovative and comprehensive relief for victims of union sex 
discrimination.

Neither the NLRB nor courts have directly confronted, however, 
more subtle forms of discrimination against women. The orders in 
Owens-Illinois and Evans address discriminatory conditions that will 
persist in both employment environments. Problems of full and fair 
representation and participation will continue to concern female em
ployees at the Owens-Illinois plant and at the Sheraton Park Hotel. 
Despite the relief ordered in the two cases, female employees probablv 
will not enjoy complete equality with the male majority. Until the 
NLRB and the title VII court acknowledge the representation and 
participation problems as forms of invidious discrimination and order 
remedial action prospectively, women will lack effective relief for 
persistent discrimination by their unions.

Edward Matson Sihble



NLRB ATTORNEYS’ FEES AWARDS: AN INADEQUATE 
REMEDY FOR REFUSALS TO BARGAIN

Section 10(c) of the National Labor Relations Act, as amended by 
the Labor-Management Relations Act (Taft-Hartley Act),1 authorizes 
the National Labor Relations Board (NLRB) to take any “affirmative 
action' necessary to effectuate the policies of the Act.2 In Interna
tional Union of Electrical Workers v. NLRB ( Tiidee I) 3 the United 
States Court of Appeals for the District of Columbia Circuit held that 
where an employer refuses to bargain with his employees’ certified 
union, the NLRB should use its authority under section 10(c) to award 
make-whole” money damages based on the hypothetical contract to 

which the parties would have agreed.4 In contrast, the NLRB has 
held that it cannot grant such relief because an award of damages 
based on a hypothetical contract would be equivalent to compelling 
agreement to substantive contract terms,5 an action that the Supreme 
Court determined to be outside the NLRB’s authority in H.K. Porter 
v. NLRB.6 In the supplemental decision to Tiidee I, the NLRB re
jected the appellate court’s interpretation of section 10(c) and 
awarded only attorneys’ fees and litigation costs.7

1. 29 U.S.C. §§ 151-68 (1970).
2. 29 U.S.C. § 160(c) (1970).
3. 426 F.2d 1243 (D.C. Cir.), cert, denied, 400 U.S. 950 (1970).
4. Id. at 1252-53; see National Labor Relations Act §9, 29 U.S.C. § 159 (1970) 

procedures by which union certified as exclusive representative of all employees in
the bargaining unit).

The union had organized the employees of Tiidee Products, Inc. and had won a 
secret ballot election conducted under the supervision of the National Labor Relations 
Board (NLRB). Tiidee Prods., Inc., 174 N.L.R.B. 705, 706-07 (1964). Tiidee, how- 
ev»-r, challenged the election on the grounds that the union had distributed on the day 
of the election a leaflet changing the issues from those established by the NLRB and 
that be challenging employees on the voting eligibility list, the union had violated a 
consent agreement between it and Tiidee. The Regional Director overruled Tiidee’s 
objections and certified the union, but Tiidee refused either to accept the certification 
or to bargain with the union. The trial examiner upheld the validity of the certification 
and found that Tiidee’s refusal to bargain with the union was a violation of section 
8(a)(5) of the National Labor Relations Act, but he declined to award a make-whole 
remedy because it involved legal and policy questions pending before the NLRB. Id. at 
707, 714; see 29 U.S.C. § 158(a)(5) (1970). The NLRB adopted the trial examiner’s 
opinion without substantive modification. 174 N.L.R.B. at 705.

5. See Ex-Cell-O Corp., 185 N.L.R.B. 107, 109-10 (1970).
6. 397 U.S. 99, 103-06 (1970); see NLRB v. American Ins., Co., 343 U.S. 395, 404 

1952) (NLRB lacks authority' to compel concessions in collective bargaining).
7. Tiidee Prods., Inc., 194 N.L.R.B. 1234, 1234-36 (1972) (supplemental decision). 

Th» M.RB ordered the employer to reimburse both the union and the NLRB for their 
reasonable counsel fees, salaries, witness fees, transcript and record costs, printing costs, 
travel expenses and per diem, and other reasonable costs and expenses incurred in pro- 
ce» dings before the NLRB and the courts. Id. at 1236-37. This array of costs will be 
referred to as attorneys’ fees.

[955]
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The District of Columbia Circuit and the NLRB agree that present 
remedies for refusal to bargain violations are inadequate, but they 
disagree over the solution to the problem. The NLRB has acknowl
edged that the traditional bargaining order remedy does not eradicate 
the effects of an employer’s refusal to bargain.8 Nevertheless, it has 
been reluctant to grant new remedies involving money damages be
cause they conflict with the Porter proscription against forcing substan
tive agreements,9 and because the damages resulting from refusals to 
bargain are highly speculative.10 While recognizing that courts must 
defer to the NLRB’s broad discretion in the selection of remedies,11 
the District of Columbia Circuit has encouraged the NLRB to take a 
more active role in the development of adequate remedies for refusal 
to bargain violations. The court believes that the prospective remedies 
currently utilized by the NLRB often leave employees and unions 

8. See Ex-Cell-O Corp., 185 N.L.R.B. 107, 108 (1970). The NLRB noted that a 
mere affirmative order to bargain cannot restore employees to the bargaining strength 
they would have enjoyed if the employer had bargained immediately with their chosen 
representative, cannot dissipate employee frustration, and does nothing to protect the 
union from the loss of employee support due both to attrition and to employees' loss 
of confidence. Id.

9. See, e.g., Tiidee Prods., Inc., 194 N.L.R.B. 1234 (1972) (supplemental deci
sion); Heck’s Inc., 191 N.L.R.B. 886, 888-89 (1971); Ex-Cell-O Corp., 185 N.L.R.B. 
107, 110 (1970).

10. See, e.g., Tiidee Prods., Inc., 194 N.L.R.B. 1234, 1234-35 (1972) (supplemental 
decision) (make-whole relief entailing money damages denied as not practical); Heck’s 
Inc., 191 N.L.R.B. 886, 888-89 (1971) (inappropriate to grant monetary relief where 
refusal to bargain based on “fairly debatable” issues); Ex-Cell-O Corp., 185 N.L.R.B. 
107, 108-109 (1970) (make-whole relief would be punitive and compel agreement) 
See also United Steelworkers v. NLRB, 430 F.2d 519, 521-22 (D.C. Cir. 1970) .in- 
whole relief inappropriate when refusal to bargain founded on debatable position). In 
Tiidee I the NLRB decided that the remedy was not practical because the evidence 
presented did not enable the Board to ascertain with “even approximate accuracy the 
terms to which the parties would have agreed. 194 N.L.R.B. at 1235. The union 
introduced what it thought was extensive supporting evidence for such an estimate; the 
evidence included the proposed agreement submitted by the union to the employer, 
a chart comparing the wages then paid by the employer for certain job classifications 
with those paid by other employers in comparable industries in the area who were then 
under contract with the union, testimony on wage rates as of the date of the hearing, 
testimony about the time required to negotiate a first contract, and several charts and 
tables depicting nationwide changes in wages and benefits. Id. Even though the appeals 
court denied rehearing en banc, three judges of the court indicated that they believed 
such evidence could support a make-whole remedy. See International Union of Elec. 
Workers v. NLRB, 502 F.2d 349, 361-62 (D.C. Cir. 1974) (Bazelon, C.J., joined by 
Wright & Robinson, JJ.).

11. See International Union of Elec. Workers v. NLRB (Tiidee I), 426 F.2d 1243, 
1250 (D.C. Cir.), cert, denied, 400 U.S. 950 (1970). The court reasoned, however, 
that the presumption in favor of the NLRB’s selection of remedies applies only when 
the NLRB makes a conscious choice and indicates the reasons for that choice. Finding 
in Tiidee I that the NLRB passively adopted the trial examiner’s opinion, which had 
denied the relief on the basis that the NLRB never before had awarded it, the court 
held that the presumption did not bar it from finding the NLRB’s remedy inadequate. 
Id.



1975J Attorneys’ Fees 957

uncompensated for past injuries and may encourage an employer to 
refuse to bargain in order to reap the benefits of delay. In Tiidee I 
the court dismissed the NLRB’s objection that make-whole damages 
are overlv speculative on the ground that national labor-management 
relations policies cannot be foiled for the sake of mere administrative 
convenience,12 and countered the NLRB’s application of Porter on the 
ground that the make-whole remedy is an estimate of past damages 
rather than an imposition of prospective contractual obligations.13 
Thus, the court viewed the affirmative action clause of section 10(c) as 
a broad command to implement the policies embodied in the National 
Labor Relations Act and refused to allow the difficulties of shaping 
remedies to limit the NLRB’s remedial powers.14

12. Id. at 1251; see Note, NLRB Power to Award Damages in Unfair Labor Practice 
Cases, 84 Harv. L. Rev. 1670, 1695-98 (1971); Note, An Analysis of the NLRB’s 
Objections to a Make-Whole Remedy in Refusal to Bargain Cases, 3 Rutgers-Camden 
I. J. 272. 279-80 (1971).

13. 426 F.2d at 1252-53; see H.K. Porter v. NLRB, 397 U.S. 99, 106 (1970); 
National Labor Relations Act § 8(d), 29 U.S.C. § 158(d) (1970); cf. Fibreboard 
Paper Prods. Corp. v. NLRB, 379 U.S. 203, 215-17 (1964) (backpay award upheld 
though contract expired); NLRB v. Mooney Aircraft, Inc., 375 F.2d 402, 403 (5th 
Cir. i (per curiam), cert, denied, 389 U.S. 859 (1967) (backpay award based on 
NLRB finding that employee would have been promoted had he not been discharged; 
no merit to contention that award exceeded NLRB’s remedial powers).

The Tiidee I court also discounted the lack of precedent for an award of make-whole 
d im iges 426 F.2d at 1252-53; cf. International Bhd. of Operative Potters v. NLRB, 
120 I 2d 757, 761 (1963) (award of interest on backpay not prohibited simply because 
the NLRB had denied it in the past).

14. See 426 F.2d at 1249, 1251.
15. See Tiidee Prods., Inc., 194 N.L.R.B. 1234, 1234-35 (1972) (supplemental 

decision).
16. See notes 50-51 infra and accompanying text.

The attorneys’ fees award represents the NLRB’s attempt to fulfill 
both its perceived statutory mandate and the dictates of the court. 
The NLRB apparently believes that this compromise remedy satisfies 
the two central objections it has made to other compensatory remedies 
for refusal to bargain violations—the highly speculative nature of make
whole damages and the impropriety of compelling agreement to con
tract terms.15 16 Attorneys’ fees can be measured with a great deal of 
certainty and a fee award is not based on a hypothetical contract be
tween the parties.

The award of attorneys’ fees is not, however, an adequate remedy 
for refusal to bargain violations. It does not meet the National Labor 
Relations Act’s remedial objective, the dissipation of the violation’s 
injurious effects on the employees and union. More importantly, since 
the employer can benefit from his refusal to bargain even after he pays 
attorneys’ fees,1” the remedy fails to effectuate the fundamental na
tional labor policy of encouraging collective bargaining. The attor
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neys’ fees remedy as designed in Tiidee I also does not satisfy the re
quirement that NLRB awards not be punitive. Courts consistently 
have said that NLRB awards cannot be issued to punish a violation 
but must only eliminate the effects of the wrongful act.17 18 Yet, in 
awarding attorneys’ fees, the NLRB has focused on the quality of the 
employer’s defenses rather than on the injury to the union and em
ployees from the violation; the NLRB granted the remedy to deter 
frivolous litigation and prevent clogged Board and court dockets.

17. See Carpenters Local 60 v. NLRB, 365 U.S. 651, 655-56 (1961); Republic Steel 
Corp. v. NLRB, 311 U.S. 7, 11 (1940). When it first articulated the distinction between 
remedial and punitive awards in Consolidated Edison Co. v. NLRB, the Supreme Court 
did not base its opinion on precedent or make any reference to the text or legislative 
history of the National Labor Relations Act. 305 U.S. 197, 235-36 (1938). Although 
the distinction has been repeated in subsequent cases, the absence of any meaningful 
rationale for the distinction has led to confusion and apparent inconsistencies obscuring 
the underlying policy grounds for decisions. See NLRB v. Seven-Up Bottling Co., 344 
U.S. 344, 348 (1953); Note, NLRB Power to Award Damages in Unfair Labor Practice 
Cases, 84 Harv. L. Rev. 1670, 1679-83 (1971). See generally Oettle, The Power of 
the NLRB to Order Affirmative Action, 5 Harv. Legal Commentary 236 (1968).

18. See Tiidee Prods., Inc., 194 N.L.R.B. 1234, 1236 (1972) (supplemental 
decision).

19. Id. The NLRB reasoned in Ex-Cell-O Corp, that the distinction between friv
olous and debatable contentions involved too subjective a determination to be a work
able standard and that the resolution of the issue of an employer’s motivation would 
turn largely on the “expertise of counsel, the accident of circumstances, and the exigen
cies of the moment. ’ 185 N.L.R.B. 107, 109 (1970). But see NLRB v. Gissel Co., 395 
U.S. 575, 613-14 (1969) (propriety of issuing bargaining order without examination of 
majority status of union requires distinctions among unfair labor practices that are out
rageous, less pervasive, or minor).

The court’s opinion in Tiidee I did not compel or even suggest the narrow application 
of the make-whole remedy adopted by the NLRB. Although it did note that current 
remedies encouraged frivolous litigation, the court primarily focused on the need to 
dissipate the effects of violations and to encourage bargaining. See International Union 
of Elec. Workers v. NLRB (Tiidee I), 426 F.2d 1243, 1249-50 (D.C. Cir.), cert, denied, 
400 U.S. 950 (1970).

20. 191 N.L.R.B. 886 (1971) (supplemental decision).
21. Id.
22. Heck’s Inc., 172 N.L.R.B. 2231, 2237-38 (1968).

By narrowing the number of cases in which this limited remedy can 
be awarded, the NLRB has exacerbated the defects in the attorneys’ 
fees remedy. The Board in Tiidee I seized on a distinction it had 
earlier rejected as unworkable and limited the availability of the at
torneys’ fees remedy to cases in which the litigation is clearly frivo
lous.19 Further, the Board’s definition of frivolous litigation is more 
restrictive than the term’s ordinary definition. For example, in Heck's 
Inc.20 the employer introduced as witnesses two employees whose tes
timony, if fully credited and given the broadest possible sweep, would 
have vitiated the union’s claim of majority representation.21 The trial 
examiner seriously questioned both witnesses’ credibility and found 
the employer’s contentions without merit.22 The NLRB agreed with 
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the examiner’s findings 23 but reasoned that “frivolous’’ in the context 
of technical refusals to bargain refers only to contentions that are 
clearly meritless on their face and does not apply to a defense that 
depends on the resolution of credibility.24 Thus, by presenting one 
favorable witness, an employer can avoid a judgment of attorneys’ fees 
for frivolous litigation.

23. 191 N.L.R.B. at 889.
24. Id.
25. See United Steelworkers v. NLRB, 496 F.2d 1342, 1352-53 (5th Cir. 1974). 

Relying on Tiidee I, the court in United Steelworkers held that the NLRB improperly 
had denied consideration of a make-whole remedv but found remand to the Boardz
unnecessary because the remedy is inappropriate where an employer’s objections and 
refusal to bargain are based on fairly debatable rather than patently frivolous questions. 
Id, see, e.g., Federal Prescription Seiv., Inc. v. NLRB, 496 F.2d 813, 819 (8th Cir. 
1974) employer’s litigation not so frivolous that NLRB abused discretion by denying 
attorney’s fees); Amalgamated Clothing Workers v. NLRB, 491 F.2d 595, 597 n.l (5th 
Cir 1971 ) (dictum) (make-whole remedy of litigation costs and organizational expenses 
appropriate only where refusal to bargain palpably frivolous); Local 703, Culinary 
Alliance & Bartenders v. NLRB, 488 F.2d 664, 666 ( 9th Cir. 1973) (not necessary 
to decide NLRB’s power to grant compensatory' remedy for refusal to bargain since 
conduct not egregious enough to justify imposition of make-whole remedy).

26. See, e.g., Local 1401, Retail Clerks v. NLRB, 463 F.2d 316, 325 (D.C. Cir. 1972) 
make-whole remedy inappropriate where employer’s position that union’s objections to

invalid election were untimely was arguable); Ex-Cell-O Corp. v. NLRB, 449 F.2d 1058, 
1065 D.C. Cir. 1971) (NLRB erred in not considering make-whole remedy; case not 
remanded because objections to certification debatable); United Steelworkers v. NLRB, 
430 F.2d 519, 521-22 (D.C. Cir. 1970) (make-whole remedy not mandated where 
question whether dismissals were for union activity was factually debatable).

Courts apparently have recognized the legitimacy of the frivolous 
litigation test as a proper criterion for the award of a compensatory 
remedv for a refusal to bargain, although they have not discussed the 
underlying policy.25 26 Even the District of Columbia Circuit, which has 
insisted that the NLRB grant more adequate remedies, has made the 
distinction.20 This distinction should not be applied where the only 
make-whole remedy considered is attorneys’ fees, however, since it 
would erode substantially the small effect the attorneys’ fees remedy 
could have in encouraging collective bargaining. Furthermore, the 
demarcation violates the proscription of punitive awards by the NLRB 
because the demarcation would not be made if the remedy were not 
used to punish employers who raise insubstantial defenses or act in 
bad faith. The failure of the NLRB to explain why the punitive qual
ity of its compromise remedy does not preclude the award of attorneys’ 
fees as it precludes other monetary remedy awards implies that the 
language of the NLRB’s opinions does not express its true objection 
to compensatory remedies for refusals to bargain.

The realization that the other objections the NLRB has raised to 
make-whole remedies easily could be met if the NLRB were convinced 
that a compensatory remedy is appropriate for refusals to bargain 
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strengthens the inference that the Board’s opinions do not fully convex 
its thoughts. Backpay awards by the NLRB to employees discharged 
for union activity are based on speculation and assumptions about 
promotions the employees would have received.27 The NLRB has re
quired an employer to pay back wages even where the specific victims 
of a discriminatory layoff could not be identified.28 Estimating tech
niques at least as definitive as those used in backpay cases could be 
developed for application in refusal to bargain cases.29 Furthermore, 
since the employer by his refusal to bargain has created the uncertaintv 
about what wages the employees would have earned, he should not 
be able to avoid damages because of that uncertainty.30

27. See NLRB v. Mooney Aircraft, Inc., 375 F.2d 402, 403 (5th Cir.) (per curiam), 
cert, denied, 389 U.S. 859 (1967).

28. See F.W. Woolworth Co., 25 N.L.R.B. 1362, 1381-82 (1940).
29. See Note, supra note 17, at 1698-99.
30. Cf. Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 263-66 (1946) (challenge 

to damage estimate as speculative rejected where defendant’s antitrust violation pre
vented more accurate estimate).

31. 397 U.S. 99 (1970).
32. See Ex-Cell-O Corp., 185 N.L.R.B. 107, 110 (1970).
33. See 397 U.S. at 103-08.

The objection that H.K. Porter v. NLRB 31 prohibits a make-whole 
remedy is an even smaller obstacle. The NLRB’s rejection of the con
tention that a make-whole award, which operates only retroactivelv, 
differs from the check-off clause at issue in Porter, which applied pro
spectively,32 33 is inconsistent with Porters underlying rationale that the 
NLRB should merely act as a referee in the collective bargaining proc
ess and should leave the ultimate results of bargaining to the parties.3 
Where the bargaining issue is the determination of the terms that will 
govern the parties’ contractual relationship, the NLRB should not dic
tate results because the parties can resolve these questions through the 
exertion of their relative bargaining strengths. However, where the 
issue is what damage has resulted from a refusal to bargain, the op
portunity to negotiate the benefits the employees would have received 
if the employer had not refused to bargain has been lost. The em
ployer has received the employees’ work during the bargaining period, 
but the employees are foreclosed from exerting their bargaining 
strength to obtain additional wages for the work already done. Ex
tending Porter to bar make-whole remedies consequently allows an 
employer to refuse to negotiate, in violation of the National Labor 
Relations Act, and then to object to a remedy for that violation on the 
ground that it deprives him of the opportunity to negotiate. The issue 
should be viewed not as preservation of contractual bargaining, gov
erned by the ruling in Porter, but rather as calculation of damages that 
already have resulted from the violation of a statutory right. Two 
appellate court decisions have held that the make-whole remedx’ does 
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not compel agreement to substantive contractual terms,34 while no 
court has held that Porter controls the make-whole issue. In the ab
sence of conflict among the circuits, the NLRB should not contradict 
the courts of appeals.35

34. See United Automobile Workers v. NLRB, 449 F.2d 1046, 1049 (D.C. Cir. 
1971) (per curiam); International Union of Elec. Workers v. NLRB (Tiidee I), 426 
E2T 1243 (D.C. Cir.), cert, denied, 400 U.S. 950 (1970). In United Automobile 
Workers the court granted summary reversal of Ex-Cell-O Corp., which denied make- 
uhole relief. 449 F.2d at 1048; see Ex-Cell-O Corp., 185 N.L.R.B. 107, 108-110 (1970). 
The court later vacated its decision, apparently in the belief that the basis for the 
-mployer’s refusal to deal was not frivolous. Ex-Cell-O Corp. v. NLRB, 449 F.2d 1058, 
1064-65 (D.C. Cir. 1971).

35. See notes 66-67 infra.
36. The National Labor Relations Act provides for direct review of only final 

orders by the NLRB. § 10(e), 29 U.S.C. § 160(e) (1970). The Supreme Court has 
held that the NLRB’s decisions in certification proceedings are not final orders. AFL 
v. NLRB, 308 U.S. 401, 411 (1940); see Boire v. Greyhound, 376 U.S. 473, 476-77

1961 i (reaffirms holding of AFL v. NLRB); cf. Leedom v. Kyne, 358 U.S. 184, 188-91 
1958) ( federal district court has jurisdiction of original suit to set aside NLRB’s 

certification determination where Board acts in excess of its powers).
37. Since NLRB orders are not self-enforcing, the Board must petition the ap

propriate appellate court for enforcement. See National Labor Relations Act § 10(e), 
29 U.S.C. § 160(e) (1970). In considering whether to enforce a bargaining order, 
an appellate court will review the underlying certification proceedings. Id. §9(d),

§ 159(d) (1970); see Boire v. Greyhound, 376 U.S. 473, 477 (1964) (sec
tion 9(d) provides for full review of certification on appeal). Thus, an employer can
not appeal directly an adverse decision in a certification dispute, but by refusing to 
bargain and forcing the NLRB to seek court enforcement of its bargaining order, the 
employer can obtain a court hearing on the merits of his objections.

38. See Ex-Cell-O Corp., 185 N.L.R.B. 107, 109 (1970) (“[tjhere are wrongdoers 
and wrongdoers”); Note, An Analysis of the NLRB’s Objections to a Make-Whole 
Remedy m Refusal to Bargain Cases, 3 Rutgers-Camden L.J. 272, 274 (1971). But 
tee id. at 284. A refusal to bargain violation may be more serious than other violations 
because it affects employees not just as individuals but also as a group. Id. Any distinc
tion between technical and nontechnical violators, however, misplaces the proper focus 
of the inquiry , for the remedy chosen should be the one that will dissipate most effec
tively the effects of a violation. Id.

To understand the NLRB’s strong resistance to the make-whole 
remedv and its narrow application of the attorneys’ fees remedy, one 
must pierce the language of its Tiidee I opinion to discover the under
lying policy. Because an employer cannot obtain direct judicial review 
of his objection to a union’s certification,3*1 the NLRB is unwilling to 
award money damages against the employer where he refuses to bargain 
in order to obtain indirect review.37 This policy decision that the em
ployer’s right to review supersedes the employees’ statutory right to 
¡jargain collectively lies at the heart of the NLRB’s resistance to reme
dies that impose money damages on the employer who refuses to bar
gain in order to challenge the union’s certification. The NLRB deems 
it inappropriate to impose on ‘ technical violators” the large financial 
burden that a compensatory remedy might occasion and has, in fact, 
created a special classification for such employers.38
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The NLRB’s decision to allow free review of union certification is 
inconsistent with the congressional policy embodied in the National 
Labor Relations Act. Congress balanced public and private interests 
in collective bargaining against the parties’ interests in full judicial 
review of objections to certification proceedings and decided to deny 
review. The committee reports on the National Labor Relations Act 
clearly reflect Congress’s decision that the dangers of delaying the bar
gaining process required restriction of judicial review of certification 
decisions.39 Congress reaffirmed this decision 12 years later when it 
considered the Taft-Hartley amendments to the National Labor Rela
tions Act; the conference committee rejected a House amendment that 
would have permitted an interested person to obtain judicial review 
immediately after certification.40

39. See S. Rep. No. 573, 74th Cong., 1st Sess. 14 (1953) (no right to court review 
before representation election); H.R. Rep. No. 972, 74th Cong., 1st Sess. 5 (1953). 
The House Committee was concerned that delay of election proceedings for review 
of certification would impair union strength and force the union to call a strike to 
achieve recognition through its economic power. Id. The problem of delay in elections 
was not an isolated issue but arose in the context of congressional action to eliminate 
techniques that employers had used to frustrate employees’ right to collective bargaining. 
See id. at 1-5; S. Rep. No. 573, supra at 12.

40. See H.R. Rep. No. 510, 80th Cong., 1st Sess. 56-57 (1947); H.R. Rep. No. 245, 
80th Cong., 1st Sess. 43 (1947).

41. Even where the NLRB acts with great dispatch in adjudicating an alleged 
violation of section 8a(5), the delay resulting from an employer’s refusal to bargain is 
not insignificant. See National Labor Relations Act § 8a(5), 29 U.S.C. § 158(a)(5) 
(1970). According to Lester Asher, General Counsel of the Amalgamated Meat Cutters 
Union, the resolution of an unfair labor practice charge takes at least four months, 
even when the NLRB accelerates its procedures and uses summary judgment. See 
Hearings on H.R. 7152 Before the Special Subcomm, on Labor of the House Comm, on 
Education and Labor, 92d Cong., 1st Sess. 210 (1971).

The NLRB’s policy of imposing no more than a cease and desist 
order on the employer who refuses to bargain allows, if not encourages, 
the employer to seek indirectly what Congress denied him directly. 
The employer who refuses to bargain and raises objections to the un
ion’s certification as a defense does not risk remedies beyond reiteration 
of the bargaining order. The NLRB will not require the employer to 
pay make-whole damages to his employees, and the employer easily 
can avoid the attorneys’ fees remedy simply by raising non-frivolous 
objections. Congress denied direct review to preclude the delay in 
the initiation of bargaining that such litigation would cause, yet the 
indirect route permitted by the NLRB causes longer delay before 
bargaining begins.41

Under the NLRB’s policy, the only benefit that employees derive 
from the congressional denial of direct review is the chance to hold 
an election. As Congress recognized in establishing a refusal to bargain 
as an unfair labor practice, the right to hold an election is more form 
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than substance if the employer, without risking additional costs, can 
delav negotiating with the employees’ elected representatives.42 The 
NLRB may view the congressional decision as a misjudgment resulting 
from the failure to consider all the implications of the denial of review, 
but modification of the National Labor Relations Act’s provisions 
should be addressed by Congress itself and not by the courts or the 
NLRB.43

42. S. Rep. No. 573, supra note 39, at 12.
43. AFL v. NLRB, 308 U.S. 401, 411-12 (1940).
44. See § 1, 29 U.S.C. § 151 (1970); S. Rep. No. 573, supra note 39, at 1-2.
45. See National Labor Relations Act § 9, 29 U.S.C. § 159 (1970).
46. Id. §8, 29 U.S.C. § 158 (1970).
47. See International Union of Elec. Workers v. NLRB (Tiidee I), 426 F.2d 1243, 

1249 (D.C. Cir.), cert, denied, 400 U.S. 950 (1970); National Labor Relations Act 
§ 1, 29 U.S.C. § 151 (1970); S. Rep. No. 573, supra note 39, at 1-2.

48. The House committee considering the National Labor Relations Act reasoned 
that if the employer could delay the bargaining process by appealing NLRB certifica
tion decisions, the union would be forced to call a strike to achieve recognition. See 
H. R. Rep. No. 972, supra note 39, at 5. In 1947 Senator Taft, explaining the confer
ence committee’s rejection of a House amendment permitting direct review of certifica
tion decisions, stated that the House had accepted the Senate’s view that “such provi- 
Mon would permit dilatory tactics in representation proceedings.” 94 Cong. Rec. 6444

1947) (remarks of Senator Taft explaining differences of conference agreement and 
Senate bill).

49. Sec I’. Ross, The Government as a Source of Union Power 251 (1965) (84 
to 90 percent of negotiations after NLRB certification result in contracts). Those em-

who are willing to defend their refusal to bargain through full court litigation 
probably would be less accommodating in negotiation. Ross, The Labor Law in Action: 

In addition to conflicting with the congressional policy favoring 
prompt commencement of the bargaining process, the NLRB’s conserv
ative remedy fails to effectuate the fundamental policy of the National 
Labor Relations Act, the promotion of industrial peace through collec
tive bargaining.44 Congress provided the recognition procedures45 
and rules of conduct for negotiating parties46 as alternatives to the ex
ploitation of economic power, which Congress believed and experience 
had shown was the cause of industrial strife and disruption of the gen- 
eral economy.47 This concern with the encouragement of negotiation 
as an alternative to confrontation lay at the heart of the congressional 
decision to deny direct review of certification proceedings.48 The 
NLRB’s present remedy policy frustrates rather than fosters the resolu
tion of employer-employee disputes through collective bargaining.

The employer who refuses to bargain with a properly certified union 
can reap substantial benefits from his action of forcing the NLRB to 
seek court enforcement of its bargaining order. Not only does the 
employer effectively obtain judicial review of his objection to certifica
tion, but, more significantly, he may achieve the important economic 
benefit of lower labor costs as well. Experience indicates that when 
an employer does bargain, an agreement usually results.49 Since the 
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union may have sought some increase in the employees’ wages or bene
fits, an employer avoids the chance of agreeing to terms that would 
increase his costs to the extent that he can delay bargaining.

The employer also may reap benefits after the period of delav. Dur
ing a long delay, attrition, employees’ loss of confidence in the union’s 
effectiveness, or employer anti-union activity may substantially weaken 
a union’s support among employees.50 Thus, even when a court finally 
orders the employer to bargain, he is in a better position than he oc
cupied before his refusal to bargain, and he successfully may resist 
many, if not all, of the employees’ demands.51

An Analysis of the Administrative Process of the Taft-Hartley Act, reprinted in part in 
1966 Labor Relations Yearbook 299, 303. This evidence of anti-union sentiment 
alone, however, does not justify an inference that initial good faith bargaining would 
not have resulted in an agreement.

50. Tiidee I exemplifies the effect of a delay in bargaining. In the NLRB election, 
conducted on September 14, 1967, 19 of the 28 employees in the bargaining unit 
voted for the union. By the time the bargaining order was enforced on April 3, 1970, 
and the employer’s petition for rehearing was denied on July 10, 1970, only one of 
the 19 employees who voted for the union was still an employee of Tiidee. In a 
separate case 11 employees were found to have been discharged discriminatorily or 
laid off, and Tiidee was ordered to reinstate them with backpay in June 1969. Never
theless, none had returned to Tiidee as of May 1971. When the court enforced the 
NLRB bargaining order, three of the current employees joined the union and two of 
them served as a bargaining committee. These two subsequently quit because of 
harassment and refused to file charges against the company because they had lost faith 
in the government’s ability to protect adequately their union activity. Hearings on 
H.R. 7152, supra note 41, at 224.

51. See Ross, supra note 49, at 302. The longer the delay in the initiation of bar
gaining, the less likely it is that any contract will be signed. Half of the cases closed 
after an NLRB order and only 36 percent of those requiring circuit court enforcement 
resulted in contracts. Id.

52. The size of the attorney’s fees award is reduced under the view of one panel 
of the District of Columbia Circuit that the remedy is restricted to costs incurred by 
the union and cannot include the NLRB’s costs unless the employer has abused the 
Board’s processes by making several appearances on the same frivolous issue. The 
court also limited the scope of the remedy to costs of proceedings before the NLRB 
because in proceedings other than those before the Board, the employer is litigating the 
nonfrivolous issue of the appropriate remedy. See International Union of Elec. Workers 
v. NLRB, 502 F.2d 349, 356-58 (D.C. Cir. 1974) (modifying NLRB order that Tiidee 
pay union’s and NLRBs expenses incurred during all stages of litigation).

53. The cost of the attorneys’ fees could equal only the smallest employer’s savings. 
For example, Tiidee Products, a small employer, would have saved more than $15,000 
during the 57 months of delay from certification to the time the court enforced the 
bargaining order if the union could have won for the 28 employees benefits approximat
ing a wage increase of $.10/hour. This calculation is based on the assumption that 
the negotiating period is the same whether the employer begins good faith bargaining 

If an employer decides that the benefits flowing from a delay in the 
adoption of a union contract economically justify a refusal to bargain, 
the possibility that the NLRB will levy an attorneys’ fees remedy 
against him will not change his mind. The cost of the attorneys fees 
award 52 and his own litigation expenses seldom will equal an employ
er’s savings in labor costs.53 Moreover, since assessment of attorneys’ 
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fees depends on a finding that objections to certification are frivolous, 
the relevant variable in the emplover’s cost-benefit calculation is not 
simplv the potential magnitude of an attorneys’ fees award, but is that 
magnitude discounted by the probability that the employer will never 
have to pay at all. Thus, an employer’s expected costs are much lower 
than the magnitude of the remedy and do not offset significantly the 
benefits he receives when he reRises to bargain.

The attorneys’ fees remedy does not compensate for the inadequacy 
of conventional remedies for refusal to bargain violations. The short
coming is not that attorneys’ fees are inappropriate but that they are 
too small in amount, too narrow in application, and not directly con
nected to the economic variables affecting the decision to refuse to 
bargain. Therefore, awarding attorneys’ fees does not ensure that the 
policv objectives of the National Labor Relations Act will be achieved 
or compensate those injured when the objectives are not achieved. 
The NLRB should use its unique position of authority and responsibil
ity under the Act to develop new, innovative remedies. Congress 
established broad public policy in the field of labor relations but dele
gated the application of this policy in individual situations to the 
\LRB.54 Congress eschewed a rigid scheme of remedies in order to 
grant the NLRB flexibility to develop remedies in fight of its special
ized expertise and experience.55 The NLRB should explore the limits 
of its remedial power rather than deny remedies because of overcau
tious doubts about its statutory authority.56

immediately or only after the court order. It does not include any measure of the value 
to the employer of the weakening of the union caused by the delay, which may well 
be the most significant benefit.

54. See Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941) (determination 
of proper implementation of policy of National Labor Relations Act exclusive province 
of NLRB). But see Petro, Expertise, the NLRB, and the Constitution: Things Abused 
and Things Forgotten, 14 Wayne L. Rev. 1126 (1968) (NLRB is assuming judicial 
stature that is both unconstitutional and impractical).

55. See Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941).
56. See International Bhd. of Operative Potters v. NLRB, 320 F.2d 757, 761 (D.C. 

Cir. 1963) ( innovative remedies not beyond NLRB’s powers as long as Congressional 
policies effectuated).

57. See generally McGuiness, Is the Award of Damages For Refusals to Bargain 
Consistent with National Labor Policy?, 14 Wayne L. Rev. 1086 (1968); Schlossberg 
fit Silard, Tin Need for a Compensatory Remedy in Refusal-to-Bargain Cases, 14 Wayne 
L. Rev. 1059 (1968); Note, supra note 17; Noto, The Ex-Cell-O and Tiidee Product 
Cases-Continuing Controversy Over the Make-Whole Remedy in Refusal to Bargain 
Cases, 19 Kan. L. Rev. 325 (1971); Note, supra note 38.

An affirmative search for new remedies can take several paths that 
are not necessarily mutually exclusive. The make-whole remedy at 
issue in Tiidee I, which would provide compensatory damages based 
on assumptions about the terms the parties would have reached but 
for the refusal to bargain, has been discussed extensively in the litera
ture.57 Other possible remedies include a make-whole remedy not 
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based on contractual terms, such as reimbursement for organizational 
expenses of the union 58 and for costs of a strike caused by the unlawful 
refusal to bargain,59 and an order requiring bargaining and the retro
active application of the agreement to the date of the violation.60 The 
NLRB also could more actively use its authority to seek nonmonetary 
sanctions that must be issued by courts, such as contempt citations61 
or temporary injunctions.62

58. Organizational expenses were requested in Tiidee I, but the NLRB declined to 
award them because it could find no nexus between the refusal to bargain and any 
additional organizational costs of the union. See Tiidee Prods., Inc., 194 N.L.R.B. 
1234, 1236 (1972) (supplemental decision). Organizational costs still might be ap
propriate as the measure of the union’s loss of strength caused by the refusal to bargain.

59. See United Steelworkers v. NLRB, 496 F.2d 1340, 1349 (5th Cir. 1974). While 
the United Steelworkers court found that no make-whole relief was appropriate because 
the violation was not flagrant, it noted that the NLRB’s objection to relief based on 
what the parties would have agreed to would not bar other types of make-whole 
remedies such as reimbursement for strike expenses. Id. at 1352.

60. See id.
61. See Bartosic & Lanoff, Escalating the Struggle Against Taft-Hartley Contemnors, 

39 U. Chi. L. Rev. 256 (1972) (contempt citation potentially most powerful against 
violation of NLRB order). The NLRB is reluctant to pursue contempt citations be
cause of the lack of success of the few cases that have been filed. See Hearings on 
H.R. 7152, supra note 41, at 225. Even when the NLRB obtains a contempt citation, 
the court generally issues only another order to bargain even though the union involved 
may have lost its majority status. Id.

62. See National Labor Relations Act § 10(j), 29 U.S.C. § 160(j) (1970) (power 
to seek temporary relief). In Ex-Cell-O Corp, the NLRB suggested procedural reform 
and full resort to injunctive relief provisions as solutions to the problems of delay. See 
185 N.L.R.B. 107, 110 (1970). The District of Columbia Circuit approved the use of 
such temporary relief to effectuate the policy of encouraging collective bargaining. See 
United Automobile Workers v. NLRB, 449 F.2d 1046, 1050 (D.C. Cir. 1971) (per 
curiam). However, the NLRB has not sought such temporary relief in a substantial 
number of cases. See Fanning, New and Novel Remedies for Unfair Labor Practices, 
3 Georgia L. Rev. 256, 275 (1969). Furthermore, since the statute does not delineate 
the standards for awards of section 10(j) relief, courts seem confused about when it is 
applicable. See id. at 274-77; cf. Hearings on H.R. 7152, supra note 41, at 19 (section 
10(j) does not offer a practical solution to remedy problems of discriminatory dis
charge). Finally, even if applied for and granted, section 10(j) relief results only in 
the court’s reiteration of the NLRB’s order to bargain.

63. See Hearings on H.R. 7152, supra note 41, at 7-8; cf. Staff of Special Sub
comm. on Labor of the House Comm, on Education and Labor, 90th Cong., 2d 
Sess., National Labor Relations Act Remedies: The Unfulfilled Promise 42 
(Comm. Print 1968) (self-enforcement suggested as solution to problem of delay in 
remedying section 8(a)(3) violations); O’Hara & Pollitt, Section 8(a)(3) of the Labor 
Act: Problems and Legislative Proposals, 14 Wayne L. Rev. 1104, 1123-24 (1968) 
(self-enforcement suggested to accelerate judicial review of NLRB decisions).

64. See Hearings on H.R. 7152, supra note 41, at 225-26, 406-11; cf. Staff of 
Special Subcomm, on Labor of House Comm, on Education and Labor, supra 
note 63, at 43 (treble damage action for workers illegally discharged).

Congress, of course, could amend the National Labor Relations Act 
to provide for more adequate make-whole remedies. Recently, proce
dural changes that would eliminate delay by making the NLRB’s orders 
self-enforcing after a specified period of time 63 and the addition of a 
treble damage action as a substantive remedy for refusals to bargain64 
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have been proposed. One union, frustrated with the NLRB’s insistence 
on allowing indirect judicial review of certification proceedings, has 
urged that the prohibition against direct review be dropped from the 
Act in order to eliminate the extra delay caused by the indirect nature 
of the current procedure.65 Regardless of the merits of the legislative 
proposals, however, Congress should not have to settle the remedy 
issue. If Congress has to get involved in a remedy dispute because 
of the NLRB’s reluctance to act affirmatively in the fringe areas of its 
authority, the purpose behind Congress’s grant of flexibility to the 
Board is frustrated.

65. Hearings on H.R. 7152, supra note 41, at 210 (statement of Amalgamated Meat 
Cutters Union).

66. See NLRB v. Local 347, Food Store Employees, 417 U.S. 1, 9-10 (1974); Fibre
board Paper Prods. Corp. v. NLRB, 379 U.S. 203, 216-17 (1964).

67. The court can reach the authority question only if it applies the rationale that 
the passive denial of the remedy is a failure to exercise discretion. See International 
Unfoo of ESec. Workers v. NLRB (Tiidee I), 426 F.2d 1243 (D.C. Cir.), cert, denied, 
400 U.S. 950 (1970).

The congressionally established relationship between the courts and 
the NLRB also allocates to the Board the primary responsibility for 
positive and creative action in the development of remedies. Courts 
must grant broad deference to the NLRB’s statutory discretion to select 
remedies and should limit review to questions of the Board’s abuse of 
discretion.66 The NLRB’s function is to select an award that will 
remedy the recognized wrong; the court’s function is to decide whether 
the remedy is within the Board’s broad powers. When the NLRB 
imposes a remedy, appellate court review provides an adequate and 
effective check against an overreaching of authority because to approve 
the award the court must necessarily decide that it falls within the 
statutory’ authorization of the National Labor Relations Act.

J

Bv contrast, when the NLRB refuses to grant a remedy on the basis 
of its own interpretation of its statutory authority, it usurps the court’s 
function. Self-limitation by the NLRB is especially detrimental to the 
statutory’ scheme, because a reviewing court rarely can reach the ques
tion of the NLRB’s authority to grant a remedy when the Board de
clines to grant it. An NLRB opinion denying a remedy generally in
cludes a finding that the remedy is not appropriate in the particular 
situation, and this factual decision binds the court in the absence of 
an abuse of discretion.67 Thus, if the NLRB abdicates its statutory 
role as an innovator in remedy development, a court cannot step in to 
fill the void because it must defer to Board discretion, and an acknowl
edged violation will not be remedied. If, however, both the NLRB 
and the courts exercise their powers vigorously, their interaction should 
produce an effective resolution of remedy issues.



968 The Georgetown Law Journal [Vol. 63:955

Despite widespread agreement that conventional remedies are in
adequate for refusal to bargain violations, the development of a truly 
effective remedy has stagnated. Courts are precluded from taking 
direct affirmative action in the creation of new remedies by the broad 
discretion that the National Labor Relations Act grants to the NLRB 
in the selection of appropriate remedies. The NLRB, however, has 
abdicated its statutory role as the developer of remedies. The attor
neys’ fees remedy offered by the NLRB in Tiidee I is not an adequate 
solution because it does not eradicate completely the injury and does 
not encourage collective bargaining. Absent a clear and direct con
trary judicial holding, the NLRB should award a remedy that will 
best effectuate the policies of the National Labor Relations Act and 
should allow courts to decide whether that remedy is within the 
Board’s statutory authority. If the underlying reason for the NLRB’s 
denial of a remedy is its decision to permit unburdened judicial re
view of certification proceedings after an election, it should not 
obscure that policy decision with language about its lack of statutory 
authority and inability to make speculative inferences; it should state 
the decision clearly. The courts, unfettered by obscuring issues of 
NLRB discretion, then could decide whether this policy decision is 
a proper interpretation of the National Labor Relations Act.

Paul Bradley Renner



THE POTENTIAL COMPETITION DOCTRINE 
AFTER MARINE BANCORPORATION

The doctrine of potential competition has proved a useful tool 
for attacking mergers between firms in a concentrated market and 
firms outside that market.* 1 The doctrine reflects recognition that 
although such mergers may neither reduce competition nor cause 
structural changes in the concentrated market, a merger with an 
independent firm that might have entered the market or at least 

1 The Supreme Court first recognized the doctrine, though not explicitly, in 
:ted Stat> s r. El Paso Natural Gas Co. 376 U.S. 651, 659 (1964). Antitrust enforce

ment officials since have widely used the concept when they attack conglomerate 
mergers—those between firms that are neither competitors nor in a buyer-seller relation- 
ship to more than a de minimis extent. See, e.g., United States v. Falstaff Brewing 
Corp., 410 U.S. 526, 530-31 (1973) (potential competition violation alleged by 
Falstaff’s acquisition of brewer); Ford Motor Co. v. United States, 405 U.S. 562, 
566-67, 570-71 (1972) (Ford’s acquisition of sparkplug maker found to eliminate 
potential competition); FTC v. Procter & Gamble Co., 386 U.S. 568, 570, 578-81 

1967 < Procter & Gamble’s acquisition of Clorox, largest firm in liquid bleach
market, caused loss of potential competition). See generally Brodley, Oligopoly 
Pouer Under the Sherman and Clayton Acts—From Economic Theory to Legal Policy, 
19 Stan. L. Rev. 285, 354-61 (1967); Turner, Conglomerate Mergers and Section 7 
of the Clayton Act, 78 Harv. L. Rev. 1313, 1362-86 (1965).

Mergers are attacked under section 7 of the Clayton Act, which prohibits any 
acquisition whose effect “may be substantially to lessen competition, or to tend to 
reate a monopoly in any line of commerce in any section of the country. 15 U.S.C.

i IB 1970). A horizontal merger, a merger between actual competitors in the same 
market, may violate section 7 because it results in the loss of a competitor and a 
concomitant increase in market concentration. To ascertain whether a horizontal 
merger threatens a substantial lessening of competition, courts consider the size of 
the acquiring and acquired companies, the increase in concentration in the market, 
and any trend toward concentration. See, e.g., United States v. Pabst Brewing Co., 
■SI U.S. 546, 550-51 (1966) (acquisition of 18th largest brewer by 10th largest; 

market tending toward concentration); United States v. Von’s Grocery Co., 384 U.S. 
270 272-74 (1966) (acquisition of sixth largest grocer by third largest in market 
moving rapidly toward concentration); United States v. Philadelphia Nat. Bank, 
371 C.S. 321, 364 (1963) (acquisition of competing bank where combined entity 
would control at least 30 percent of market).

A vertical merger, movement bv a firm into a market where it has been only a 
buyer or seller, also may be prohibited under section 7 because it terminates com
petition for the trade of the formerly independent buyer or seller. See Brown Shoe 
Co. v United States, 370 U.S. 294, 323-24 (1962). Since a vertical merger’s harmful 
effects on competition are less severe than the effects of a horizontal merger, the 
Justi< e Department may not challenge a vertical merger between two firms whose 
market shares would cause Justice to challenge a horizontal merger. See Justice De
partment Merger Guidelines, 1 Trade Reg. Rep. ft 4510, at 6889-90 (1968).

If the acquiring firm’s market power and resources are such that the combined 
< ntits is likelv to dominate the market, section 7 mav be violated. See FTC v. Procter 
N (.amble Co., supra at 578 (1967). This effect, known as entrenchment, ad- 
verseh affects the structure of the market because it raises barriers to entry. The 

ament issue was not raised in United States v. Marine Bancorporation. 418 
U.S. 602, 623 n.23 (1974).

[969]
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posed a threat of entry has an anticompetitive effect on the market. 
Last term in United States v. Marine Bancorporation, Inc.2 the Su
preme Court considered the application of the potential competition 
doctrine to a geographic market extension merger by two commercial 
banks3 and upheld the merger.4 Marine Bancorporation suggests 
that the Court’s "new antitrust majority”5 6 may be altering the ap
plication of the potential competition doctrine and that the Govern
ment may face more stringent standards of proof in merger cases. 
Further, in another merger case decided adversely to the Government 
last term, United States v. General Dynamics Corp.? the Court ex
panded the possibility for the use of both post-acquisition evidence 
and evidence about the actual competitive conduct of the market in 
a manner that also may affect evidentiary proof in the potential com
petition area.

2. 418 U.S. 602 (1974).
3. Geographic market extension mergers are characterized by expansion in terri

tory rather than expansion in product lines. See United States v. Phillips Petroleum 
Co., 367 F. Supp. 1226, 1255-57 (C.D. Cal. 1973), aff'd mem., 418 U.S. 906 (1974) 
(oil company sought entry in California market).

4. 418 U.S. at 605-06. In a companion case, United States v. Connecticut Na
tional Bank, the Court remanded for a proper determination of the relevant product 
and geographic markets but instructed the district court to follow the standards 
established in Marine Bancorporation. 418 U.S. 656, 671 (1974).

5. See 418 U.S. at 642 (White, J., with Brennan & Marshall, J.J., dissenting).
6. 415 U.S. 486 (1974).
7. See generally Turner, supra note 1, at 1362-64.
A company threatened by a tender offer recently used the potential competition 

theory in an attempt to block the tender offer. See Missouri Portland Cement Co. 
v. Cargill, Inc., 498 F.2d 851, 860-66 (2d Cir.), cert, denied, 419 U.S. 883 
(1974) (large bulk commodity firm sought to acquire cement producer). Al
though the target company’s attempts were unsuccessful, the attention received hy 
the case may have encouraged the Government to initiate a suit under a similar 
potential competition theory. See Wall St. Journal, Nov. 1, 1974, at 5, col. 1.

Potential Competition Doctrine

The potential competition doctrine may apply either where a dom
inant firm within the market is acquired by an outside firm that would 
enter the market under existing conditions even if acquisition were not 
permitted or where a firm within the concentrated market is acquired 
by a firm outside the market that would not enter under current con
ditions but would enter if profits increased sufficiently.7 In the first 
situation, the potential competition doctrine focuses a court’s attention 
on the potential entrant and its ability and willingness to enter the 
market by means other than merger with a large firm. In the second 
situation, the doctrine stimulates analysis of the procompetitive effects 
of the presence of the perceived potential entrant on the edge of the 
market.
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The potential competition doctrine is applicable, however, only in 
the context of an oligopoly;8 in a competitive market, potential en
trants can exert no influence on pricing behavior. An oligopolistic 
market structure includes only a few sellers who control a substantial 
share of the market and who take into account the probable reactions 
of competitors when they reach pricing decisions;9 oligopolists are able 
to earn excess profits because they act on the common realization that 
avoidance of price competition best serves the interests of the firms 
comprising the oligopoly.10 Although courts do not consider oligopolies 
illegal per se,11 courts should preserve opportunities for future décon
centration and restraints on the use of oligopoly power as they should 
preserve any mechanisms that force oligopolists to act more competi
tively. By applying the potential competition doctrine to prohibit 
certain types of mergers, courts can perpetuate the procompetitive 
impact that outside firms may have on concentrated markets suscepti
ble to oligopolistic pricing.

8. See 418 U.S. at 630. The Court’s insistence in Marine Bancorporation on a
com. entrated market for the application of potential competition theory suggests a 
stricter standard than previously required. Compare id. at 630-31 with Kennecott 
Copper Corp. v. FTC, 467 F.2d 67, 75-76 (10th Cir. 1972), cert, denied, 416 U.S. 
909 1974) (trend to concentration sufficient to trigger potential competition doctrine).

9. See J. Bain, Industrial Organization 28-29 (2d. ed. 1968).
10. See id. at 118-19.
11. See United States v. Marine Bancorporation, 418 U.S. 602, 631-32 (1974) 

banking market with three largest banks controlling 92 percent of total deposits oligo-
pdistic but legal). Parallel business conduct, even if independent, is insufficient to 
establish the existence of an agreement, one element of a violation of section 1 
4 the Sherman Act. See Theatre Enterprises, Inc. v. Paramount Film Distributing 

Corp., 346 U.S. 537, 541 (1954). But see Turner, The Definition of Agreement 
under the Sherman Act, 75 Harv. L. Rev. 655, 658 (1962) (conscious parallelism 
plus other factors indicative of interdependent conduct may constitute agreement 
under section 1 of the Sherman Act).

12. Authorities dispute whether section 7 applies to the actual potential entrant
prong of the potential competition doctrine. Compare Turner, supra note 1, at 
¡379-86 section 7 properly may be applied to mergers of some actual potential 
entrants) with Rahl, Applicability of the Clayton Act to Potential Competition, 12 
ABA Antitrust Section 128, 143 (1958) (section 7 inapplicable to mergers of 
actual potential entrants). Congress amended section 7 in 1950 to combat a trend 
tow »rd market concentration and to prevent Sherman Act violations in their in-
cipiencs. See ILK. Rep. No. 1191, 81st Cong., 1st Sess. 3 (1950) (significant
portion of the economy affected bv merger). See generally Brown Shoe Co. v.
United States, 370 U.S. 294, 311-23 ( 1962 discussion of legislative history of

ACTUAL POTENTIAL ENTRY

As part of the design to enhance the competitive possibilities of the 
market structure, the actual potential entrant aspect of the potential 
competition doctrine proscribes entry through any means other than 
the most competitive avenue available.12 The actual potential com
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petition concept focuses not on any deleterious effects of a merger with 
a leading firm but rather on the desirable economic effects offered bv 
alternative means of entry. In most cases, two alternate means of 
entry—de novo entry and “toehold” acquisition—are considered favor
ably.

De novo entry by internal expansion into an oligopoly market most 
directly benefits the market. By making tacit collusion among firms 
more difficult and by adding both a new competitor anxious to obtain 
a market share 13 and new productive capacity, which results in an 
increased supply of the product,14 de novo entry exerts an unsettling 
effect on the oligopoly. The potential competition doctrine also fa
vors toehold entry—the actual potential entrant’s acquisition of a small 
competitor in the market.15 In an attempt to increase its market share, 
a toehold entrant may compete vigorously and may bring competitive 
pressures to bear on the other firms; just as the de novo entrant must 
fight to gain a market share, the toehold entrant must fight to increase 

1950 Celler-Kefauver amendment to section 7). Proponents of extension of the 
scope of section 7 to the merger by an actual potential entrant emphasize the con
gressional intent to curtail the rising tide of concentration. See id. at 315-16.

The Supreme Court has expressly reserved judgment on the applicability of section 
7 to the merger of an actual potential entrant. United States v. Marine Bancorpora
tion, 418 U.S. 602, 625, 639 (1974); United States v. Falstaff Brewing Corp., 410 
U.S. 526, 537 (1973). Nonetheless, there are indications that the Supreme Court 
believes that section 7 should be applied to such a merger. See, e.g., Ford Motor 
Co. v. United States, 405 U.S. 562, 567-68 (1972) (affirmance of district court’s 
opinion when possibility of de novo entry one of two grounds for that decision); FTC 
v. Procter & Gamble Co., 386 U.S. 568, 578-81 (1967) (extensive dicta on actual 
potential entrant theory); United States v. Penn-Olin Chem. Co., 378 U.S. 158, 174 
(1964) (strong dicta supporting actual potential competition theory).

13. Professor Turner argues that the immediate unsettling effect that a new 
entrant’s attempt to acquire a market share would have in a tight oligopoly alone 
may justify the invocation of section 7 to block entry by acquisition. See Turner, 
supra note 1, at 1383. The de novo entrant must compete vigorously to gain any 
market share. Therefore, although all sellers benefit as a group from oligopolistic 
pricing, the de novo or toehold entrant might sell at a price below the oligopoly 
price, at least temporarily. The immediate effect of new entry, the unsettling effect 
and possible disruption of oligopolistic pricing, may make new entry worthwhile even 
if the new entrant later accepts oligopoly pricing tactics. See Turner, supra at 
1379-86.

14. Under principles of supply and demand, an increase in the supply of goods, as 
a result of the additional productive capacity of the new entrant, will put downward 
pressure on the prevailing market price. See J. Bain, supra note 9, at 114.

15. See The Bendix Corp., 77 F.T.C. 731, 817 (1970). A toehold acquisition 
has been described as an acquisition that allows the acquiring firm to surmount entry 
barriers but does not satisfy the acquiring firm’s objectives in the new market. See 
United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1258 (C.D. Cal. 1973), 
aff’d mem., 418 U.S. 906 (1974). See generally Fox, Toehold Acquisitions, Poten
tial Toehold Acquisitions and Section 7 of the Clayton Act, 42 Antitrust L.J. 
573 (1973); Comment, Toehold Acquisitions and the Potential Competition Doc
trine, 40 U. Chi. L. Rev. 156 (1972).
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its market share. To the extent that the acquiring firm expands pro
duction and capacity upon merger, the toehold entrant performs the 
same beneficial function that the de novo entrant performs. Conse
quently. the Government does not challenge toehold entry.

1 contrast, the actual potential entrant who attempts to enter by 
M quisition of an existing leading firm 16 does not alter market structure; 
the number of sellers in the market remains unchanged. Thus, the 
acquisition of a leading firm does not ameliorate undesirable conse
quences of the market structure, and the potential for oligopolistic 
abuse remains.17 Of course a conglomerate merger with a leading 
firm cannot be prohibited under the potential competition doctrine 
unless the acquiring firm has the capability and intent to enter a con
centrated market if the proposed merger is disallowed.18 If the ac

16 The size limitation for a leading firm has not been clearly delineated. See 
FTC 1 iter & Gamble Co., 386 U.S. 568, 578-81 (1967) (merger with largest 
firm in market controlling 48.8 percent a leading firm acquisition); United States v. 
Phillips Petroleum Co., 367 F. Supp. 1226, 1258 (C.D. Cal. 1973), aff’d mem., 
418 U.S. 906 (1974) (proposed merger with firm having six to seven percent 
f relevant market was leading firm acquisition). See also Justice Department Merger

Guidelines, 1 Thade Reg. Rep. fl 4510, at 6887-90 (1968).
17 The only procompetitive effect that may result from leading firm acquisition 

urs where the acquired firm is lethargic and the acquiring firm adds an aggressive
force to the market. See United States v. Falstaff Brewing Corp., 410 U.S. 526, 561

1 «71- Marshall, J., concurring) (strengthening of existing firm possible procom
petitive effect of acquisition); Missouri Portland Cement Co. v. Cargill, Inc., 498 F.2d 
851. 860 ( 2d Cir.), cert, denied, 419 U.S. 883 (1974) (aggressive acquir-
mg company likely to counter oligopolistic inertia). See also Note, United States v. 
Falstaff Brewing Corporation: Potential Competition Re-examined, 72 Mich. L. Rev. 
837, 851-52 (1974).

8 x United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1239 (C.D. 
Cal. 1973), aff'd mem., 418 U.S. 906 (1974); United States v. Wilson Sporting 
Goods Co., 288 F. Supp. 543, 562 (N.D. Ill. 1968).

Although proof of intent to enter is crucial to the government’s case, the role of 
»bjective or subjective evidence in the proof of intent is unsettled. Compare United 

St tel v. Falstafl Brewing Corp., 332 F. Supp. 970, 972 (D.R.I. 1971), red’d. on 
other grounds, 410 U.S. 526 (1973) (subjective evidence of intent of acquiring firm’s 
management not to enter market determinative) with United States v. Penn-Olin 
Chem Co., 378 U.S. 158, 175 (1964) (subjective evidence need not be produced 
to show firm would enter market by internal expansion) and United States v. Phillips 
Petroleum Co., 367 F. Supp. 1226, 1234-49 (C.D. Cal. 1973), aff’d mem., 418 
( S 906 (1974) (objective evidence outweighs contrary subjective evidence
and will sustain charges of a section 7 violation). Often objective factors suggest 
independent entry but management asserts no desire to enter in any way other than 
' • > juiMtion. Strong objective evidence of intent may preclude a finding based 
on subjective evidence. See United States v. Falstaff Brewing Corp., supra at 
566 1973 Marshall, J., concurring) (discussion of proper role of subjective ev-
ident r- when objective evidence present). Subjective evidence may be self-serving 
and max conflict with the economic interest of the firm; a company’s claim that it 
had ■ into ntion to enter a profitable market must be scrutinized closely. Id. at 54-66; 
see Pitofsky, Joint Ventures Under the Antitrust Laws: Some Reflections on the

. >r Penn-Olin, 82 Harv. L. Rex. 1007, 1021-30 (1969) (subjective 
evidence often inappropriate).



974 The Georgetown Law Journal [Vol. 63:969

quiring firm, because of internal limitations or barriers to entry, will 
enter only by way of leading firm acquisition,19 no procompetitive ef
fects are lost if the merger is allowed.

19. A firm may decide that unless it can acquire a leading firm, it will not attempt 
entry. See Missouri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, 863-64 
(2d Cir.), cert, denied, 419 U.S. 883 (1974) (initial absolute construction costs 
made de novo entry infeasible). A standard of economic feasibility should be 
incorporated into the test used to determine the intent of an actual potential entrant. 
Actual entry should not be expected from a potential entrant despite intent and 
capability if profit feasibility is not acceptable to the potential entrant. Profit feasibility 
may be provable by objective evidence. See United States v. Falstaff Brewing Corp., 
410 U.S. 526, 565-70 (1973) (Marshall, J., concurring).

Courts also have recognized that absent alternative means of entry the actual 
potential entrant doctrine should not be applied. See, e.g., United States v. Phillips 
Petroleum Co., 367 F. Supp. 1226, 1239-42 (C.D. Cal. 1973), afj’d mem., 418 U.S. 906 
(1974) (implicit assumption that acquiring company could enter market by other 
means); United States v. First Nat’l Bancorporation, Inc., 329 F. Supp. 1003, 1015 
(D. Colo. 1971), aff’d mem., 410 U.S. 577 (1973) (de novo entry unavailable 
since no new bank charters to be issued); United States v. Idaho First Nat’l Bank. 
315 F. Supp. 261, 263 (D. Idaho 1970) (failure to receive Comptrollers approval 
forecloses de novo entry); Shenefield, Annual Survey of Antitrust Developments— 
The Tear of the Regulated Industry, 31 Wash. & Lee L. Rev. 1, 32 (1974).

20. Often the outside firm is both a perceived potential and an actual potential
entrant. See United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1234 (C.D. 
Cal. 1973), aff’d mem., 418 U.S. 906 (1974). However, a firm not perceived by
existing firms as a potential entrant could intend to enter the market. Similarly,
a firm that would not enter under any circumstances because of internal constraints 
or lack of desire might be perceived as a potential entrant. See United States v.
Falstaff Brewing Corp., 410 U.S. 526, 532-33 (1973) (possible to be perceived
potential entrant though acquiring firm opposes de novo entry or toehold acquisition).

Although the Supreme Court has reserved judgment on the actual potential en
trant theory, it has expressly recognized the perceived potential entrant theory under 
section 7. See United States v. Marine Bancorporation, Inc., 418 U.S. 602, 625, 639 
(1974); United States v. Falstaff Brewing Corp., supra at 532-33, 537 (1973).

21. See United States v. Falstaff Brewing Corp., 410 U.S. 526, 532-34 & n.13
(1973); United States v. Penn-Olin Chem. Co., 378 U.S. 158, 174 (1964).

PERCEIVED POTENTIAL ENTRY

Unlike the actual potential competition doctrine, which considers the 
intent of a firm outside the market, the perceived potential competition 
doctrine centers on the perception that firms already in the market 
have of possible new entrants.20 Existence of the perceived potential 
entrant is believed to enhance competition because the existing sellers, 
motivated by fear of the entry of new competitors into the market, 
will limit the profits obtained in the market to a level below the level 
that would induce perceived potential entrants to enter.21 * Application 
of the perceived potential entrant theory depends on several conditions. 
The likely entrants should constitute a small group. If there are manv 
perceived potential entrants, the loss of one will not affect competition 
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substantially in the relevant market.22 Oligopoly structure and pricing 
conduct also must be exhibited,23 for if market structure and perform
ance is competitive no firm will fear entry bv additional competitors 
liecause such entry will not affect pricing or other conduct. Further, 
barriers to entry must not be so high that the price the perceived 
potential entrant must charge to enter and survive exceeds the profit
maximization price of existing sellers.24 If the firms in the market 
realize that a de novo entrant would have to charge a price higher 
than the prevailing oligopoly price, they will not fear entry since the 
perceived potential entrant could not compete on the basis of price.25

22 S< ( turner, supra note 1, at 1363; cf. FTC v. Procter & Gamble Co., 386 
U.S. 568, 581 (1967) (where number of potential entrants is small, elimination of 
one is significant).

SUnited States v. Marine Bancorporation, Inc., 418 U.S. 602, 630 (1974); 
Turner, supra note 1, at 1363.

21. Ser Turner, supra note 1, at 1363. The prices charged in an oligopoly will 
onvergc at the point where maximum profits are received by the combination of 

vllers acting interdependent! y. See J. Bain, supra note 9, at 28-29.
25. See J. Bain, supra note 9, at 252-53; Turner, supra note 1, at 1363.
26. 418 U.S. 602 (1974).
27. Id. at 633.
2S Id Marine Bancorporations preconditions suggest that the present noncom- 

p* titor will lx- allowed to acquire a leading firm in the market if de novo or toehold 
entry is unavailable and if entrenchment will not result.

29. See notes 18-19 supra and accompanying text.

Recent Supreme Court Treatment of the Potential 
Competition Doctrine

ACTUAL POTENTIAL ENTRY

In United States v. Marine Bancorporation, Inc.26 the second largest 
banking organization in the State of Washington sought to enter the 
Spokane market by merger with the third largest bank in that metro
politan area. Arguing that de novo entry through sponsorship or toe
hold acquisition was an available entry alternative, the Government op
posed the merger. The Supreme Court upheld the merger on the 
basis of the unique regulatory restraints on commercial banks and 
delineated two preconditions to the application of the actual potential 
entrant theory. First, the acquiring firm must have feasible means of 
entry other than merger.27 Second, these alternative means of entry 
must offer a “substantial likelihood of ultimately producing déconcen
tration of that market or other significant procompetitive effects.” 28

The first precondition, which merely restates the thesis that a merger 
should not be proscribed if alternative entry is not available,29 is cer
tainly theoretically defensible, but may prove a difficult standard for 
courts to apply. In Marine Bancorporation the Government argued 
that the acquiring bank could have entered de novo through sponsor
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ship of a new bank or through the acquisition of one of the smaller 
banks in the Spokane market.30 The defendants questioned the legal
ity of sponsorship under the state regulatory scheme and maintained 
that the regulatory scheme made toehold acquisition economically 
infeasible.31 Without resolving these difficult issues, the Court simply 
noted that federal and state statutory barriers to entry raised doubts 
about the feasibility of alternate means of entry and held that the Gov
ernment had failed to establish that the acquiring firm had a feasible 
alternative.32 The Court’s placement on the Government of the burden 
to show the existence of alternatives by a preponderance of the evi
dence may prove decisive and may effectively authorize bank mergers 
where entry alternatives are not clear-cut. The practical result of the 
Court’s first precondition may be to sustain bank mergers that extend 
a bank’s geographic control.33

30. 418 U.S. at 633-34, 637. The dissent agreed with the government’s position 
that alternatives to entry by the contemplated merger existed. Id. at 644-46 (White, 
J., with Brennan & Marshall, J. J., dissenting).

31. Id. at 634-38. Although National Bank of Commerce, the acquiring bank 
in Marine Bancorporation, was a national bank, it was subject to the same restrictions 
on branch banking that state banks faced. National Bank Act § 23, 12 U.S.C. § 36(c) 
(1970); see First Nat l Bank v. Dickinson, 396 U.S. 122, 130 (1969). Washington 
state law permits banks to open branches only in the city or town where the bank 
is headquartered and in incorporated communities that have no bank. Wash. Rev. 
Code § 30.40.020 (Supp. 1973). Additionally, new bank charters must contain a 
clause prohibiting for at least ten years a merger or acquisition without the consent 
of the state banking supervisor. Id. § 30.08.020(7). If a bank does acquire another 
bank, the acquired bank cannot branch further. Id. § 30.40.020. Multibank holding 
companies are prohibited and no corporation may hold more than 25 percent of the 
stock of any bank. Id. § 30.04.230.

32. 418 U.S. at 632-39. Justice White’s dissent in Marine Bancorporation suggests 
that the Court’s analysis of legal barriers to entry may be applicable to economic 
barriers to entry. See 418 U.S. at 654 n.5 (White, J., with Brennan & Marshall, J.J., 
dissenting). If so, the existence of economic barriers to entry may justify entrv bv 
leading firm acquisition because such barriers decrease the feasibility of de novo 
or toehold entry or competition. Justice White seems to fear a loosening of antitrust 
standards where economic barriers exist. See id.

33. Bank mergers still are subject to approval by the appropriate regulatory 
authority under the Bank Merger Act of 1966. 12 U.S.C. § 1828(c) (1970). The 
statute forbids approval of a merger by the appropriate regulatory official where 
the effect in any section of the country may be substantially to lessen competition 
or to tend to create a monopoly. Id. § 1828(c)(5)(B) (1970). Congress here 
intentionally repeated the wording of section 7 of the Clayton Act in order to subject 
commercial bank mergers to the tests applicable to other mergers. See 112 Conc. 
Rec. 2441-42 (1966) (remarks of Rep. Patman); Comment, The 1966 Amendment 
to the Bank Merger Act, 66 Colum. L. Rev. 764, 779 (1966). See also Washington 
Mutual Savings Bank v. FDIC, 482 F.2d 459, 464-65 (9th Cir. 1973) (regulatory 
officials unable to impose stricter standard than section 7 for mergers between financial 
institutions under Bank Merger Act).

Even if a section 7 violation is found, banks may utilize the Bank Merger Act’s 
authorization of a convenience and needs defense to support an argument that the 
advantages to the community resulting from the merger outweigh the anticompetitive 
effects. See United States v. First City Natl Bank, 386 U.S. 361, 366 ( 1967); 12 
U.S.C. § 1828(c)(5)(B) (1970).
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Assuming arguendo that the feasible alternative means of entry pre
condition was satisfied, the majority in Marine Bancorporation ex
amined the second precondition to government success—that alterna
tives to entry have a substantial likelihood of ultimately producing 
déconcentration or other significant procompetitive effects.34 * Again, 
although the delineated precondition appears to be theoretically 
sound/ its present utility is uncertain; the Court’s failure to delineate 
the market benefits that will satisfy the test makes analysis of the 
likelihood that the entry alternatives will produce significant procom
petitive effects difficult.

34. See 418 U.S. at 638-39.
15. Where an actual potential entrant coukl enter by a method likely to result 

in deconcentration, merger with a leading firm should be proscribed.
36. 418 U.S. at 638-39.
37. See id. But see id. at 646-51 (White, J., with Brennan & Marshall, J.J., 

dissenting) (branching not per se essential to successful competition).
38. S< i ul. at 636.
39. Id.
40. Id. at 637.
41. Id. at 639.
12 S.. . J. Ekco Products Co. v. FTC, 347 F.2d 745, 752-53 (7th Cir. 1965); 

United States v. I n st \at’l Bancorporation, 329 F. Supp. 1003 (D. Colo. 1971), 
aff IK) U.S. 577 (1973); United States v. First Nat’l Bank, 310 F. Supp.
157, 181-82 (D. Md. 1970).

In Marine Bancorporation the Court held that the Government had 
failed to prove the existence of this second precondition.36 The Court 
found that alternate means of entry, sponsorship of a new bank or 
or acquisition of a small existing bank, could not achieve the permanent 
economic effect of déconcentration since state law prevented subse
quent branching within the relevant market; the majority assumed 
that a single small bank unable to branch could not gain a significant 
share of the metropolitan banking market37 and apparently equated 
déconcentration with the entrant’s capture of a sizable market share.38 
The requirement of a reasonable probability' of déconcentration so 
defined will be satisfied only in a rare case.

The Court further found that neither the acquisition of a small bank 
nor de novo entry would have other significant procompetitive effects.39 
Noting that the Government had introduced no evidence to show 
that the three small banks already in the market were having any 
meaningful effect on the larger banks,40 the Court deemed it unrealistic 
to conclude that a restricted method of entry such as sponsorship or 
toehold acquisition would entail a substantial procompetitive effect.41

It is true that some lower court and Federal Trade Commission deci
sions have not delineated the precise benefits to competition attribut
able to de novo or toehold entry;42 other decisions, however, have indi
cated that a merger violates section 7 if toehold or de novo entry would 
have had even a temporarv unsettling influence on the concentrated 
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market.43 In examining long range and permanent benefits to the 
market,44 however, the Court in Marine Bancorporation appeared 
to require proof that de novo or toehold entry would have more lasting 
benefits and may have mandated a standard of permanent economic 
effect. If the Court has established a permanent economic effects 
requirement, Marine Bancorporation has created a significant new bar
rier to the application of the actual potential competition doctrine.

43. See, e.g., United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1257 
(C.D. Cal. 1973), aff’d mem., 418 U.S. 906 (1974); United States v. Wilson Sport g 
Goods Co., 288 F. Supp. 543, 563 (N.D. Ill. 1968); Beatrice Food Co., 67 F.T.C. 
473, 715-25 (1965).

44. 418 U.S. at 636-39. The Court did not consider the entrant’s probable initial 
effect on the market; rather, the Court emphasized the inability of the potential entrant 
to expand by branching within the relevant market. Id. at 633-36. The Court 
failed to explain how the lack of future growth possibilities limits the procompetitive 
impact of entry, but it may have believed that the usual effects of actual entry would 
be minimized if all participants realized that entry would be confined to one location. 
If the Court’s assumption that a single small bank under these circumstances could 
never acquire a large market share is correct, the Court reasonably concluded that de 
novo or toehold entry did not offer the potential for significant procompetitive effects. 
Usually, the actual entrant disrupts the market because it aggressively seeks to acquire 
a large market share, and existing sellers resort to price competition to protect their 
market shares. See notes 13-15 supra and accompanying text. However, if the 
existing firms realize that the new entrant will never develop a significant market 
share, they will not feel threatened and the unsettling influence on the market will be 
lessened.

45. See United States v. Marine Bancorporation, Inc., 418 U.S. 602, 622-23 (1974); 
United States v. Connecticut Natl Bank, 418 U.S. 656, 667 ( 1974); note 67 infra 
and accompanying text.

46. The dissent noted that the small banks existing in the Spokane market were 
profitable and that their small market shares had grown faster than those of the 
larger banks. 418 U.S. at 647-48 (White, J., with Brennan & Marshall, J.J., dissent
ing)-

47. See 418 U.S. at 646-47, 650 (White, J., with Brennan & Marshall, J.J., 
dissenting).

The Court’s emphasis on long-run consequences to the exclusion of 
consideration of a temporary disruption of the market appears unwar
ranted. Even if a bank entering de novo faced legal restraints on 
internal expansion within the market, benefits to competition could 
still result. The Court failed to appreciate the possible procompetitive 
effect of the mere presence of an aggressive competitor in a market 
prone to oligopolistic pricing. Since the relevant geographic market 
for banking is the local area within which customers will seek alterna
tives,45 46 a small bank equipped with management skill acquired through 
operation in other markets can limit the ability of large banks in that 
market to avoid price competition.4f The acquiring bank in Marine 
Bancorporation, the second largest banking organization in the state, 
probably would have competed vigorously.47 By ignoring both the 
short-range possibilities for market disruption by a new entrant and 
the moderating influence of a small but aggressive competitor, the
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Court fostered an unreasonably strict interpretation of the significant 
procompetitive effects requirement.

A conglomerate merger case decided soon after Marine Bancorpora
tion, United States v. Phillips Petroleum Corp.,**  may indicate that the 
Court’s restrictive interpretation of the significant procompetitive ef
fects precondition is limited to commercial banking or to industries 
with regulated growth potential. In Phillips Petroleum the Court sum
marily affirmed the district court’s determination that a perceived and 
actual potential entrant’s acquisition of a leading firm constituted a 
section 7 violation.* 49 The lower court in Phillips Petroleum had found 
the combination of the defendant’s intent to enter the market even if 
acquisition were prohibited and its ability to do so sufficient to support 
the invocation of the actual potential entrant theory.50 The court made 
no finding on the probability of déconcentration or other long-range 
market effects arguably necessary under Marine Bancorporation. Be
cause the Supreme Court could have based its summary affirmance on 
the perceived potential entrant violation, however, the impact of the 
decision on the apparent permanent effects requirement is clouded. 
Further, unlike Marine Bancorporation, Phillips Petroleum did not in
volve any geographical limitation on the abilitv of the acquiring firm 
to expand once inside the market. The entrant whose geographical 
expansion within the market is not limited can be distinguished from 
an entrant limited as was the acquiring bank in Marine Bancorporation. 
Juxtaposed with Marine Bancorporation, however, Phillips Petroleum 
does obscure the degree of market impact that will constitute significant 
procompetitive effects to satisfy Marine Bancorporation s second pre
condition.

18 118 U.S. 906 ( 1974), aff’g mem. 367 F. Supp. 1226 (C.D. Cal. 1973).
49. Id.
50. 367 F. Supp. at 1239.
51. 418 U.S. at 639-40.

PERCEIVED POTENTIAL ENTRY

The Court’s analysis of the perceived potential entrant theory es
poused bv the Government in Marine Bancorporation was relatively 
cursors. While the Court did not expresslv apply the actual potential 
competition preconditions to the perceived potential competition claim, 
it stated that the government’s failure to establish that the acquiring 
company had alternative methods of entry offering a reasonable likeli- 
hood of producing procompetitive effects was “determinative” of the 
issue of perceived potential entry.51 Asserting that a ‘[r]ational com
mercial banker” in the relevant market would be aware of the regula
tors barriers to de novo entry or significant competition after toehold 



980 The Georgetown Law Journal [Vol. 63:969

entry, the Court concluded that the acquiring bank’s perceived poten
tial presence probably did not have a meaningful procompetitive effect 
on banks in the market.52

52. Id. Since the perceived entrant’s procompetitive effect derives from the 
subjective belief of existing sellers, the possibility that existing sellers believe that entry 
may occur should be sufficient justification for the application of the perceived 
potential entrant doctrine. The validity of the Court’s assumption that the existing 
bankers have perfect knowledge of the regulatory barriers to alternative entry is doubt
ful. See id. at 652-53 (White, J., with Brennan & Marshall, J .J., dissenting).

53. See, e.g., United States v. Falstaff Brewing Corp., 410 U.S. 526, 532-33 (1973) 
(de novo or toehold entry possible); United States v. Penn-Olin Chem. Co., 378 
U.S. 158, 175-76 (1964) (de novo entry possible); United States v. Phillips Petroleum 
Co., 367 F. Supp. 1226, 1239 (C.D. Cal. 1973), aff’d mem., 418 U.S. 906 (1974) 
(de novo entrv or toehold acquisition possible).

54. 410 U.S. 526 (1973).
55. Id. at 533-34 & n.13. In Falstaff the Court outlined several factors for the 

district court to consider when it determined whether Falstaff was a perceived potential 
entrant exerting an influence on present competition. The Court did not require 
evidence that the present sellers had estimated the impact Falstaff would have if it 
in fact entered. See id.

56. See 418 U.S. at 652 (White, J., with Brennan & Marshall, J.J., dissenting).
57. See id.
58. 418 U.S. at 615.

The requirement under the perceived potential competition doctrine 
that alternative means of entry exist clearly has been a significant factor 
in past cases.53 By implying that existing sellers must believe that 
entry alternatives likely to produce significant procompetitive effects 
exist, however, the Court in Marine Bancorporation restructured the 
test established in United States v. Falstaff Brewing Corp.,54 which 
required only that competitors perceive outside firms as intending to 
enter and capable of entry.55 56 The additional burden in Marine Ban
corporation, created by the Court’s restructured test, unreasonably con
stricts the potential competition doctrine.50 Further, requiring a recog
nition by existing sellers of the probability of procompetitive impact 
does not comport with economic reality since firms within a market 
may not precisely gauge the success of a potential entrant.57 58

IMPACT OF MERGER ON RELATED MARKETS

Marine Bancorporations significance rests not only on its formulation 
of the two preconditions to the potential competition doctrine, but also 
on its rejection of several novel government arguments. Advancing a 
variation on an actual potential competition theory, the Government 
argued that absent acquisition the acquired bank might have expanded 
into other local or regional markets.5S According to the government s 
theory, the acquisition of the bank robbed the competitive system of 
benefits accruing from the possibility of the acquired firm’s de novo or 
toehold entry into markets where the acquiring firm already was a 
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competitor. ''' The Court rejected the theory on evidentiary grounds. 
Because the record failed to establish any reasonable probability that 
the acquired bank would expand into other banking markets, the 
Court concluded that the government’s argument was “little more than 
speculation.” 59 60

59. Id. The Court in Connecticut National Bank implied that if the acquired firm 
was an actual potential entrant into the maiket of the acquiring firm’s present opera
tethe merger would cause a loss of potential competition. 418 U.S. 656, 668-69

1974 ). See also United States v. El Paso Natural Gas Co., 376 U.S. 651, 653-55 
1964) (acquiring company sought to merge with unsuccessful bidder on supply 

contracts). Where the acquired firm’s history of de novo expansion indicates that the 
acquired firm would have expanded into a market where the acquiring firm presently 
competes, the merger arguably has the same economic consequences as a horizontal 
merger. See note 1 supra.

60. 418 U.S. at 640-41. Unlike the acquired bank in Connecticut National Bank, 
the acquired bank in Marine Bancorporation had no history of de novo expansion. 
See United States v. Connecticut Nat’l Bank, 418 U.S. 656, 668-69 (1974). The 
lack of such a history precluded the government’s proof of likelihood of expansion. 
Bev ause the acquired bank in Marine Bancorporation was not dedicated to expansion 
mto other markets, the Government could not have proved a violation in any specific 
relevant market where the acquiring bank competed. See id.; 418 U.S. at 640-41.

61. See United States v. Marine Bancorporation, Inc., 418 U.S. 602, 632 (1974) (re
strictive banking laws result in market concentration). See also Baker, Potential 
Competition in Banking: After Greeley, What?, 90 Banking L.J. 362, 378 (1973).

62. Brief for Petitioner at 34-35, United States v. Marine Bancorporation, Inc., 
118 U.S. 602 (1974).

63. See id. at 35; Solomon, Bank Merger Policy and Problems: A Linkage Theory 
of Oligopoly, 59 Banking L.J. 116 (1972) (history and application of linked oligopoly 
theory to banking).

64. Brief for Petitioner at 35, United States v. Marine Bancorporation, Inc., 
Ih 1 s 602 (1974). Repeated unsuccessful reliance on the potential competition 
doctrine in bank merger cases may explain the government’s espousal of the un- 
precvdented linked oligopolies claim. See, e.g., United States v. United Virginia 
B.mkshares, Inc., 347 F. Supp. 891, 891 (E.D. Va. 1972) (merger allowed absent 
showing acquiring firm would have made de novo entry or that regulatory officials 
would have allowed such entrv); United States v. First Nat’l Bancorporation, Inc., 

The Government applied a concept of linked oligopolies to delineate 
fullv the anticompetitive effects of the merger. Partially because of 
restrictive banking laws, local banking markets are characterized by 
oligopoly.'1’ The governments concern in the banking area is that 
large, statewide banking organizations like the acquiring bank in Marine 
Bancorporation are seeking to acquire large market shares in many 
local banking markets.62 Statewide banking organizations operating 
in local oligopolistic markets follow one pattern of oligopolistic be
havior throughout the state to avoid competition with other large state
wide banks in local markets.63 Strong local banks arguably deter the 
establishment of these linked oligopolies; independent banks will not 
be committed to a statewide pricing policy and thus can provide a 
necessary counterweight to any tendency toward standardized pricing 
behavior in their market.64 The Court found no evidence to support 
this argument.65
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Because indirect effects of the merger in Marine Bancorporation 
could be felt throughout the state, the Government argued that a 
statewide market, as well as the localized area of competition, was the 
area impacted by the merger.65 66 Pursuing this statewide market con
cept, the Government argued, contrary to precedent, that an area could 
be a “section of the country” for purposes of section 7 without being a 
relevant geographic market.67 Relying on previous cases treating the 
relevant geographic market as synonymous with section 7’s concept of 
section of the country,68 the Court summarily rejected the government’s 
statewide effects argument.69 Thus the Court foreclosed consideration 
of a merger’s indirect effects in this section 7 suit and raised serious 
doubts about the future relevance of indirect market effects.

329 F. Supp. 1003, 1015 (D. Colo. 1971), aff’d mem., 410 U.S. 577 (1973) (merger 
allowed where no evidence of intent or ability to enter de novo); United States v. 
Idaho First Nat’l Bank, 315 F. Supp. 261, 266 (D. Idaho 1970) (merger allowed 
since de novo entry unlikely to be approved); United States v. First Nat’l Bank, 301 
F. Supp. 1161, 1197-1205 (S.D. Miss. 1969) (merger allowed where acquiring bank 
lacked intent and ability to enter de novo); United States v. Crocker-Anglo Nat’l 
Bank, 277 F. Supp. 133, 183-91 (N.D. Cal. 1967) (three-judge court) (merger 
allowed absent evidence of reasonable probability of de novo entry).

65. 418 U.S. at 623.
66. See id. at 620. See also National Tea Co., 69 F.T.C. 226, 354 (1966) 

(evidence showed that chain stores’ profits were higher in markets dominated by large 
nationwide chain stores).

Section 7 also has been used when the challenged merger is likely to trigger a 
new wave of mergers. See, e.g., United States v. Von’s Grocery Co., 384 U.S. 270, 
278 (1966) (contemplated merger might greatly increase future concentration by 
sparking merger wave); United States v. Continental Can Co., 378 U.S. 441, 464 
(1964) (one basis for finding of section 7 violation was potential for causing other 
mergers); Brown Shoe Co. v. United States, 370 U.S. 294, 343-44 (1962) (approval 
of proposed merger would encourage other mergers).

67. 418 U.S. at 620. The Government had previously conceded that the market 
to which purchasers could turn for alternatives was the relevant geographic market 
in accordance with the test for commercial banking established in United States v. 
Philadelphia National Bank. Id.; see United States v. Philadelphia Nat’l Bank, 374 
U.S. 321, 357-58 (1963).

In United States v. Connecticut National Bank the district court held that the 
entire state was the relevant geographic market. 362 F. Supp. 280, 283 (D. Conn. 
1973). The Supreme Court, emphasizing the local nature of the commercial banking 
industry, reversed and noted that if a statewide geographic market were appropriate, 
the merger should be analyzed as a horizontal rather than a conglomerate merger. 
418 U.S. 656, 666 (1974)'

68. See, e.g., United States v. Falstaff Brewing Corp., 410 U.S. 526, 527 (1973);
United States v. Continental Can Co., 378 U.S. 441, 447 (1964); United States v. 
Brown Shoe Co., 370 U.S. 294, 324 (1962).

69. 418 U.S. at 620-21.
70. 418 U.S. 650 (1974).
71. 415 U.S. 486 (1974).

Evidentiary Considerations

In Marine Bancorporation, United States v. Connecticut National 
Bank,70 and United States v. General Dynamics Corp71 cumulatively, 
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the Supreme Court also effected subtle changes in the potential com
petition doctrine through the alteration of evidentiary standards. The 
Court required more precise geographic market definition,72 allowed 
evidence of the actual competitive state of the market, and expanded 
the permissible types of proof to include, for example, post-acquisition 
evidence and subjective testimony. These changes may increase greatly 
the government’s burden of proof when a potential competition viola
tion is alleged.

72. 418 U.S. at 618-23; 418 U.S. at 666-67; 415 U.S. at 491. In Connecticut 
\ational Bank the district court rejected as insufficient the government’s proffer of 
Standard Metropolitan Statistical Areas (SMSAs) as evidence of the relevant geographic 
market. Unitea States v. Connecticut Nat’l Bank, 362 F. Supp. 240, 249-50, 281-82

D. Conn. 1973), aff’d, 418 U.S. 650 (1974). SMSAs, prepared by the Office of 
Management and Budget, are areas of economic and social integration determined 
principally on the basis of commuting patterns of residents. 418 U.S. at 670-71. The 
Supreme Court sustained the lower court’s rejection of the evidence since SMSAs 
ire not defined in terms of banking criteria or developed for the purpose of analyzing 
banking markets. Id. In General Dynamics, the district court found that govern
ment statistics based on coal production were insufficient to delineate the geographic 

area of competition. United States v. General Dynamics Corp., 341 F. Supp. 534, 
556 (N.D. III. 1973), aff’d, 415 U.S. 486 (1974). The lower court established a 
relevant geographic market based on transportation arteries and freight charges. 
Id. at 557.

73. 418 U.S. at 630-31; see, e.g., United States v. Phillips Petroleum Co., 367 
F Supp. 1226, 12.31-34 (C.D. Cal. 1973), aff’d mem., 418 U.S. 906 (1974); United 
States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 546, 551, 553 (N.D. Ill. 
1968). United States v. Ford Motor Co., 286 F. Supp. 407, 437-40 (E.D. Mich. 1968), 
aff'd., 405 U.S. .562 (1972).

74. 418 U.S. at 630-31; 415 U.S. at 498; see Bowman, Contrasts in Antitrust 
Theory: II, 65 Colum. L. Rev. 417, 418 (1965).

75. 418 U.S. at 631. In Marine Bancorporation the Government presented ev- 
idence that the top three firms controlled 92 percent of the market; the Court found 
that percentage sufficient to shift the burden to the defendants to prove that the 
statistics did not represent the actual competitive nature of the market. Id.

COMPETITIVE NATURE OF MARKET

Most significantly, the Court altered the proof required for geo
graphic market and market competitiveness determinations. In find
ing that proof of the noncompetitiveness of the relevant market is a 
prerequisite to the operation of the potential competition doctrine, the 
Court in Marine Bancorporation merely explicated an assumption of 
earlier case law.73 The Court departed from prior case law in General 
Dynamics and Marine Bancorporation, however, when it held that the 
Government will not be able to rely solely on concentration ratios to 
demonstrate the lack of competition where the defendant introduces 
evidence of competitive conduct.74 In Marine Bancorporation the 
Court did acknowledge that market shares alone, if sufficiently high, 
could constitute a prima facie case for the application of potential 
competition theory.75 In both Marine Bancorporation and General
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Dynamics, however, the Court sanctioned the defendants introduction 
of evidence showing that government statistics did not represent actual 
market power 76 77 and thereby undercut the Court’s prior determination, 
in United States v. Philadelphia National Bank1' that a structural test 
of concentration was a sufficient test of market power.78

76. 418 U.S. at 631-32; 415 U.S. at 498.
77. 374 U.S. 321 (1963).
78. Id. at 362-63.
79. Id. at 362. Further, the Court believed that the structural approach, premised 

on the assumption that competition is greatest when many sellers participate and 
none controls a significant share of the market, comported with economic reality. 
Id. at 363. See generally C. Kaysen & D. Turner Antitrust Policy (1959).

80. 418 U.S. at 631; 415 U.S. at 497-98.
81. The Court’s new approach probably was defensible in General Dynamics 

because of the unique factual situation. In General Dynamics the Court affirmed 
the district court’s determination that postmerger long-term coal contracts were 
admissible as proof that the merged entity could not be a significant future competitor. 
415 U.S. at 506-08. These long-term coal contracts committed most of the com
pany’s coal reserves, a relevant factor in the evaluation of the firm’s competitive 
potential. Id. at 506. Finding that the government’s production statistics did not 
represent an adequate measurement of market power, the district court relied instead 
on the amount of uncommitted coal reserves as the measure of market power. Id. 
at 501-04.

The Court in Philadelphia National Bank had cited several factors 
that motivated it to adopt a structural market test; the Court wished 
to avoid the difficulties of dealing with the complex and elusive per
tinent economic data, to provide the predictability needed for business 
planning, and to avoid overly broad economic investigations that might 
subvert the congressional intent that antitrust questions be resolved 
expeditiously.79 The Court conceded the validity of the Philadelphia 
National Bank concerns in Marine Bancorporation and General Dynam
ics but indicated that evidence of actual market performance and con
duct may override these concerns.80 81 Clearly, actual market conditions 
are more relevant than theoretical inferences from the description of 
market structure; courts should not find determinative concentration 
ratios that do not portray accurately the real degree of competition. 
Yet the obvious propriety of considering actual conduct may be coun
terbalanced by the difficulties of length and complexity of proof out
lined in Philadelphia National Bank. Moreover, the Court’s allowance 
of evidence ancillary to concentration ratios will force the Government 
to adduce extensive evidence of market conduct and performance?1

POST-ACQUISITION EVIDENCE

In addition to requiring the Government to prove conduct as well 
as structure, the Court in General Dynamics expanded the possible use 
of post-acquisition evidence in assessing the requisite reasonable prob
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abilities of a lessening of competition.82 The Supreme Court in Gen
eral Dynamics allowed post-acquisition evidence on a wider scale. 
Maintaining that the factfinder who has post-acquisition conduct 
evidence can better evaluate the probability of a future lessening of 
competition, the Court affirmed the district court’s admission of long
term coal contracts entered into after the merger.83 The post
acquisition evidence demonstrated that market conduct was a reac
tion to structural changes beyond the control of the parties.84 *

82. See FTC v. Consolidated Foods Corp., 380 U.S. 592, 598 (1965) (too much
¿ht gixen to acquired company’s decreasing market share); United States v. 

Continental Can Co., 378 U.S. 441, 463 (1964) (district court erred by relying too 
heavily on merged entity’s performance after acquisition).

83 115 U.S. at 506-08. The dissent, arguing that evidence of inability to com- 
pete as an entity is really a disguised failing company defense, noted that all of 
the trial court findings related to conditions at the time of trial; the trial court thus 
made no time-of-merger findings that the post-acquisition evidence could temper. 
Id at 523-24 (Douglas, J., with White, Brennan & Marshall, J.J., dissenting). The 
majority specifically rejected the claim that a failing company defense had been 
offered. Id. at 506-08.

84. Id. at 506.
85. See id. at 504-05.
86 For example, if in General Dynamics the merged entity had entered into lon,g- 

term contracts but had passed up possibilities to rebuild their depleted reserves, 
the company should not have been able to claim that evidence of the contracts alone 
should l)e admissible. See id. at 524-25 (Douglas, J., with White, Brennan & 
Marshall, ) |.. dissenting). The district court did find that no new strip coal re- 
srrve-s were available, but this finding was based on evidence of the status of the 
reserves at the time* of trial. United States v General Dynamics Corp., 341 F. Supp.

555-56 N.D. 111. 1973), aff’d. 415 U.S. 486 (1974). The lack of findings 

In permitting expanded use of post-acquisition evidence, the Court 
failed to analyze sufficiently either the potential for self-serving mani
pulation or the difficulties that its requirement of judicial inquiry into 
post-acquisition market conduct will cause. The potential for self
serving manipulation arises because an acquiring firm that may defend 
against section 7 charges by showing that no anticompetitive practices 
have occurred between the time of acquisition and trial can simply 
refrain from anticompetitive behavior until the threat of suit has sub
sided?' Alternately, an acquiring firm can argue that any such 
conduct was mandated by external forces. The Court also unwittingly 
created difficulties for judges who now must examine post-acquisition 
conduct, because the Court overlooked the fact that a meaningful 
evaluation of post-acquisition evidence of actual market conduct 
hinges on consideration not only of all action actually taken but 
also of all failures to exploit opportunities.86 Affirmative action and 
refusals to take affirmative action fall within the control of the 
parties, and evidence of such conduct has the same self-serving 
potential that attaches to evidence of a lack of post-acquisition 
anticompetitive practices.
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Proscription of post-acquisition evidence is supportable on several 
additional grounds. The mere lack of anticompetitive behavior does 
not prove that competition has not been affected; once companies are 
merged, it is difficult to determine what the improved competitive sit
uation might have been if the companies had pursued individual 
courses/7 Further, section 7 deals with future effects of a merger. 
The mere nonoccurrence of anticompetitive behavior from the time of 
merger until the time of trial does not preclude a future lessening of 
competition.87 88

about the status of the reserves at the time of the merger renders the findings alxnit 
the later status an inconclusive evaluation of post-acquisition evidence. See 415 U.S. 
at 524-25 (Douglas, J., with White, Brennan & Marshall, JJ., dissenting).

87. 415 U.S. at 505; see FTC v. Consolidated Foods Corp., 380 U.S. 592, 598 
(1965).

88. See 415 U.S. at 505.
89. The admission of post-acquisition evidence can extend to perceived potential 

competition cases and to actual potential competition cases where a decrease in 
competition is at issue. Perceived potential competition cases focus on whether the 
entry by acquisition of a perceived potential competitor eliminated a procompetitive 
influence. Since proof of a competitive loss depends on a showing that the 
perceived potential entrant had a salutary economic influence on market conduct, loss 
of the perceived potential entrant through merger unaccompanied by serious changes 
in competition in the relevant market may indicate no competitive loss. Post
acquisition evidence of competitive market conduct can negate any assumption that a 
procompetitive influence exerted by the perceived potential entrant has been lost. 
Therefore, in suits brought under the perceived potential entrant theory, and in some 
actual potential entrant cases as well, the defendant can rely on certain types of 
post-acquisition evidence to rebut government claims regarding the competitiveness 
of the market.

90. Cf. United States v. Falstaff Brewing Corp., 410 U.S. 526, 530 n.ll (1973) 
(acquiring firm introduced, over government objections, evidence that competition 
did not decrease).

Although General Dynamics was an actual competition case, the 
rationale underlying the decision to permit post-acquisition evidence— 
the view that the evidence would facilitate a more accurate determina
tion of the probable market effects of a merger—is much broader and 
justifies the admission of post-acquisition evidence in some potential 
competition merger cases.89 90 In actual potential competition cases, 
however, post-acquisition evidence cannot demonstrate the pertinent 
procompetitive possibilities of alternative means of entry; the competi
tive possibilities of the other avenues of entry are significant only insofar 
as they exist at the time the company decides to merge. Therefore, 
postmerger evidence on this crucial element of proof is irrelevant. 
Conversely, an actual potential entrant who enters by acquisition of a 
leading firm can use post-acquisition evidence to demonstrate that the 
competitive condition of the market improved upon his entry." Al
though the issue should be whether leading firm acquisition was the 
most competitive method of entry available, a court’s appraisal of actual 
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market conduct may lead more easily to a finding of no violation. 
Post-acquisition evidence of competition thus may distort the focus of 
actual potential competition cases. Further, the allowance of post
acquisition evidence may add to the government’s burden of proof.

SUBJECTIVE EVIDENCE

Reversing a trend toward judicial preference for objective evidence, 
the Court in Marine Bancorporation approved the admission of at least 
one form of subjective evidence to prove the feasibility of alternative 
means of entry.91 In Marine Bancorporation the Court indicated that 
great weight should be given to the testimony of responsible regulatory 
officials about their willingness to allow new entry.92 The Court ap
parently felt that such officials lack the self-serving intent that makes 
other subjective testimony objectionable.93 Yet subjective evidence 
is easy to manipulate and difficult to verify,94 and free admission of 
subjective evidence may hamper government prosecution of actual 
potential competition cases since defendants may use subjective testi
mony to counter objective, and arguably more credible, evidence of 
willingness to enter a market.95 96 Although some of the objections to 
subjective evidence are avoided if only responsible neutral witnesses 
can give such testimony, problems remain even with this limited ex
pansion of permissible subjective testimony. The neutrality of the 
officials who have approved the bank merger reasonably may be chal
lenged. 9,1 More importantly, Marine Bancorporation s allowance of 
subjective evidence further complicates the government’s prosecution 
of a potential competition case.97

91. 418 U.S. at 634-39; see United States v. Falstaff Brewing Corp., 410 U.S. 
526, 566 (1973).

92. 418 U.S. at 641.
93. Id. at 641-42; see United States v. Falstaff Brewing Corp., 410 U.S. 526, 
-36 (1973) (dictum); United States v. Phillips Petroleum Co., 367 F. Supp.

1226, 1234-39 (C.D. Cal. 1973), aff’d mem., 418 U.S. 906 (1974).
94. See United States v. Falstaff Brewing Corp., 410 U.S. 526, 563-70 (1970) 

Marshall, J., concurring).
95. See, e.g., United States v. Falstaff Brewing Corp., 410 U.S. 526, 563-70 

(1973) ' luted States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1234-39 (C.D. 
Cal. 1973), aff'd mem., 418 U.S. 906 (1974); United States v. Wilson Sporting Goods 
Co., 288 F Supp. 543, 560 (1968). See generally Pitofsky, supra note 18, at 1021-30.

96. In Marine Bancorporation the Comptroller of the Currency had already 
approved the merger, despite negative recommendations from the Attorney General, 
the Federal Deposit Insurance Corporation, and the Board of Governors of the 
Federal Reserve System. 418 U.S. at 613.

97 Objective evidence will remain significant in potential competition cases. 
See United States v. Falstaff Brewing Corp . 410 U.S. 526, 533-36 (1973). In 
Manne Bancorporation the Court delineated several objective factors to be con- 
sidered by district courts in future banking mergers: size and growth prospects 
for the target market, size and number of banking organizations participating in the 
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Conclusion

In three decisions, the Supreme Court has established two pre
conditions to the operation of the actual potential competition doctrine 
and has expanded the scope of judicial inquiry in potential competition 
cases to encompass actual economic conduct, post-acquisition evidence, 
and subjective evidence. In thus altering the prior law, the Court has 
significantly increased the burden the Government must carry when it 
alleges that a conglomerate merger violates section 7 of the Clax ton 
Act and has introduced several questionable and complex considera
tions into potential competition cases. Although the fact that the 
cases involved special factual situations 98 may restrict their impact, 
the Court has further confused the parameters of the potential com
petition doctrine.

market, and past practices of regulatory officials in granting new bank charters. 418 
U.S. at 638-39, 641-42. The Court also suggested that economic feasibility of 
de novo entry and the expansion history of the acquiring firm be considered in any 
potential competition case. Id. at 638-39.

98. United States v. Connecticut Natl Bank, 418 U.S. 656 ( 1974) (state
regulatory restraints on expansion); United States v. Marine Bancorporation, Inc., 418 
U.S. 602 (1974) (state regulatory restraints on expansion); United States v. General 
Dynamics Corp., 415 U.S. 486 ( 1974) (industry changing structurally because of 
external forces).

Luke E. Sims



RECENT DEVELOPMENTS

FEDERAL COURTS—Indian jurisdiction—Diversity Courts may En
tertain Actions between Indians that are not Cognizable in State Courts. 
Poitra v. Demarrias, 502 F.2d 23 (8th Cir. 1974), petition for cert, 
filed, 43 U.S.L.W. 3373 (U.S. Dec. 23, 1974) (No. 74-783).

The North Dakota-South Dakota state line runs through the heart 
ol the Standing Rock Sioux Indian Reservation. The Standing Rock 
tribal court, like other Indian tribal courts, possesses jurisdiction over 
causes of action arising between tribe members within the boundaries 
of the reservation,1 and neither North Dakota nor South Dakota may 
assume civil jurisdiction without the consent of the tribe.2 However, 
in Poitra v. Demarrias 3 the United States Court of Appeals for the 
Eighth Circuit ruled that a federal court may assert diversity juris
diction over the wrongful death claim of a reservation Indian residing 
in North Dakota against another Indian living in the South Dakota 
portion of the reservation, even though the state courts clearly are 
without jurisdiction.4 The court’s ruling represents a determination 
that neither the expressed federal goal of maximizing tribal autonomy 5 
nor the choice-of-law principles of Erie Railroad v. Tompkins 6 and 
its progeny operate to block federal jurisdiction where the literal 
prerequisites of the diversity statute are met.7

1. See The Code of Justice of the Standing Rock Sioux Tribe § 1.2(c) (July 1973).
2. See Act of Apr. 11, 1968, § 402(a), 25 U.S.C. § 1322(a) (1970); notes 23-25 

infra and accompanying text.
3. 502 F.2d 23 (8th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3373 (U.S. 

Dec. 23, 1974) (No. 74-783).
4. Id. at 27, 29; see Gourneau v. Smith, 207 N.W.2d 256, 259 (N.D. 1973) (fed

eral law prohibits state assumption of jurisdiction absent tribal consent).
S■> Williams v. Lee, 358 U.S. 217, 220 (1959) (exercise of state jurisdiction a 

forbidden infringement on Indian self-government). See generally F. Cohen, Hand
book of Federal Indian Law 122-50 (1971); Senate Comm, on the Judiciary, Pro- 
tk ting the Rights of the American Indian, S. Rep. No. 841, 91st Cong., 1st Sess. 
11-12 (1967).

6. 304 U.S. 64 (1938).
7. 502 1.2d at 27; see Act <>i July 25, 1958, § 2, 28 U.S.C. § 1332 (1970).
8. 30 U.S. (5 Pet.) 1 (1831) (Indian tribes are unique domestic dependent na

tions).
9. 31 U.S. (6 Pet.) 515 (1832) (Indian nation autonomous; state laws have no 

force in Indian country).

Federal and state relations with Indian tribes historically have been 
predicated on the unique status of Indian nations within the federal 
svstem. Chief Justice Marshall’s landmark opinions in Cherokee 
X at ion v. Georgia 8 and Worcester v. Georgia 9 effectively secured for 

[989]
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the tribes a measure of sovereignty and autonomy that remains vital.10 
The existence of what Marshall called “domestic dependent nations '11 
within the geographical limits of the United States fostered complex 
and anomalous relationships among the tribes, the federal government, 
and the states.1- Until 1871 the federal government relied primarily' 
upon treaties to exercise its constitutional responsibility to regulate 
commerce with the Indian tribes.13 In 1871 Congress formally termi
nated the Indians’ “independent nation” status and began to deal with 
the Indian through statutes.14 Tribal government continued to regu
late most intratribal matters, however, and tribal courts continued to 
mete out justice to Indians in accordance with their own custom and 
law.

10. See Williams v. Lee, 358 U.S. 217, 220 (1959); F. Cohen, supra note 5, at 122- 
50, 366-73; Note, The Constitutional Rights of the American Tribal Indian, 51 
Va. L. Rev. 121, 127 (1965). Some argue that the doctrine of tribal sovereigntv has 
outlived its usefulness. See Oliver, The Legal Status of American Indian Tribes, 38 
Ore. L. Rev. 193, 230-31, 232, 234 (1959); Note, supra at 141.

11. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831).
12. See United States v. Kagama, 118 U.S. 375, 381 (1886). Originally, federal 

law contemplated that the territory' of Indians would remain “completely separated from 
that of the states,” and that “all intercourse with them [would] be carried on exclusively 
by the government of the Union.” Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 557 
(1832).

13. See U.S. Const, art. 1, § 8.
14. Act of Mar. 3, 1871, ch. 120, § I, 16 Stat. 566, codified at 25 U.S.C. § 71 (1970). 

It has been suggested that the change from treaty to statute in the regulation of rela
tions with the Indians resulted as much from the political frustration of the House of 
Representatives, which has no authority over treaties, as from any change in the federal 
government’s view of Indian communities. See Comment, Tribal Self-Government and 
the Indian Reorganization Act of 1934, 70 Mich. L. Rev. 955, 958 (1972). There never 
was a question of the power of the United States to impose its laws upon the conquered 
Indian tribes; only the individual states were prohibited. See Worcester v. Georgia, 
31 U.S. (6 Pet.) 515, 557 (1832); Note, The Indian Rill of Rights and the Constitutional 
Status of Tribal Government, 82 Harv. L. Rev. 1343, 1348 (1969). See also Cherokee 
Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831) (Indian tribes are domestic depend
ent nations under the dominion of the United States).

15. 109 U.S. 556 (1883).
16. Id. at 571-72.
17. The tribal court already' had sentenced the prisoner to make the traditional 

restitution to the victim’s family in the form of property and services. Burnett, An 
Historical Analysis of the 1968 Indian Civil Rights’ Act, 9 IIarv. J. Legis. 557, 562
(1972).

In 1883 the doctrine of tribal sovereignty received its most stirring 
judicial endorsement. In Ex parte Crow Dog 15 16 the Supreme Court 
granted a writ of habeas corpus to an Indian sentenced to death bv a 
federal territorial court for the murder of another Indian on the reser
vation. The Court held that the lower court had no jurisdiction over 
the crime and that tribal courts applying local custom would continue 
to deal with offenses committed by Indians against other Indians.18

The leniency of the tribal sentence in Crow Dog 17 and the apparent 
impotence of the federal judiciary prompted Congress to extend fed
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eral jurisdiction to any Indian charged with committing any of seven 
crimes against another Indian on the reservation.18 Subsequent legis
lation extended federal jurisdiction still further to those charged with 
any of several other crimes.19 Congress must legislate directly if tribal 
jurisdiction is to be preempted, however; this premise underscores the 
vitality of tribal autonomy. Under the doctrine of residual sovereignty, 
in the absence of a specific congressional act restricting Indian juris
diction to decide the consequences of acts occurring on the reservation 
and involving Indians, tribal court jurisdiction, both criminal and 
civil, remains exclusive.20 Further, courts have construed limitations 
upon the exercise of tribal sovereignty narrowly in order to minimize 
the impact of congressional acts on Indian autonomy.21

18. Congress granted to federal courts jurisdiction over Indians charged with murder, 
manslaughter, rape, assault with intent to kill, arson, burglary', or larceny. Act of Mar. 
3, 1885, ch. 341, § 9, 23 Stat. 385, as amended, 18 U.S.C. §§ 1153, 3242 (1970). The 
Supreme Court upheld the constitutionality of the Act in United States v. Kagama. 118 
U.S. 375 (1886).

19. See Act of Mar. 4, 1909, ch. 321, §§ 328-29, 35 Stat. 1151, codified at 18 U.S.C. 
1153, 3242 (1970) (assault with a dangerous weapon); Act of June 28, 1932, ch.

284. 47 Stat. 336, codified at 18 U.S.C. §§ 1153, 3242 (1970) (incest and robbery); 
Act of Nov. 2, 1966, Pub. L. No. 89-707, 80 Stat. 1100, codified at 18 U.S.C. §§ 1153, 
3242 (1970) (carnal knowledge and assault with intent to commit rape); Act of Apr. 
11, 1968, Pub. L. No. 90-284, § 501, 82 Stat. 80, codified at 18 U.S.C. § 1153 (1970) 
(assault resulting in serious bodily injury).

20. See United States v. Quiver, 241 U.S. 602, 605-06 (1916) (intratribal relations 
art- controlled solely by Indians themselves unless Congress expressly directs otherwise); 
Ex parte Crow Dog, 109 U.S. 556, 571-72 (1883) (assumption of jurisdiction by fed
eral court of special and limited jurisdiction violates federal policy of fostering Indian 
sovereignty); Prairie Band of Pottawatomie Tribe v. Puckkee, 321 F.2d 767, 770 (10th 
Cir. 1963) (no federal jurisdiction over suit involving apportionment of federal funds 
imong tribal members); Native American Church of North America v. Navajo Tribal 
Council, 272 F.2d 131, 134-35 (10th Cir. 1959) (federal court without jurisdiction to 
to hear first amendment attack on tribal penal ordinance because Constitution binding 
upon Indian nations only when expressly made so); Canby, Civil Jurisdiction and the 
Indian Reservation, 1973 Utah L. Rev. 206, 207 (1973); Comment, supra note 14, at 
957-58. The theory that Indian tribes retain exclusive jurisdiction if jurisdiction is not 
preempted by federal legislation is consonant with the concept that tribal sovereignty 
is an inherent attribute of Indian communities, not a grant from Congress. See Iron 
Crow v. Oglala Sioux Tribe of Pine Ridge Reservation, 231 F.2d 89, 94-95 (8th Cir. 
1956 . F. Cohen, supra note 5, at 45, 122. Habeas corpus has been utilized to ensure 
that federal criminal jurisdiction does not infringe on tribal jurisdiction. See In re 
Mayfield, 141 U.S. 107, 115-16 (1891).

21. See United States v. Quiver, 241 U.S. 602, 604-06 (1916) (intratribal relations 
are controlled solely by Indians themselves unless Congress expresslv directs otherwise); 
M rtinez v South» id Ute T'rilx , 249 F.2d 915, 920 (10th Cir. 1957), cert, denied, 356 
( S. 960 ( 1958) (in absence of express congressional preemption, tribe possesses com- 
plete authority on questions of its own membership); F. Cohen, supra note 5, at 122, 
396. But cf. FPC v. Tuscarora Indian Nation. 362 U.S. 99, 116-24 (1960) (eminent 
domain power implicit in Federal Power Act authorizes seizure of Indian lands).

A major assault on tribal sovereignty occurred in 1953 when Con
gress expressly authorized the individual states to assume both criminal 
and civil jurisdiction over reservation matters without the consent of 
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the tribes affected.22 However, in 1968 Congress retreated somewhat 
in response to vigorous objections by the Indian tribes; Congress en
acted legislation that requires the consent of the tribe before a state 
may wrest jurisdiction from any Indian court not already displaced by 
a state court under the 1953 legislation.23

22. See Act of Aug. 15, 1953, 18 U.S.C. § 1162, 28 U.S.C. § 1360 (1970). The 
Act named five states whose constitutions created no impediment to the immediate as
sumption of jurisdiction and authorized the others to assume jurisdiction over reservation 
matters upon either amendment of their enabling acts or other removal of constitutional 
obstacles. Id.

23. Act of Apr. 11, 1968, tit. IV, 25 U.S.C. § 1322(a) (1970); see Senate Comm, 
on the Judiciary, supra note 5, at 11-12.

24. Initiating steps to assume jurisdiction in 1958, North Dakota amended its con
stitution to permit appropriate legislation. N.D. Const, art. XVI, § 203, 2. However,
the state legislature, in an action that presaged the ultimate federal treatment of the 
jurisdictional preemption, conditioned the extension of state jurisdiction upon consent ot 
the tribe affected. See N.D. Cent. Code § 27-19 (1974).

25. See The Code of Justice of the Standing Rock Sioux Tribe, § 1.2(c) (Juh 1973).
26. Poitra v. Demarrias, 369 F. Supp. 257, 258 (D.N.D. 1973), revd, 502 F.2d 

23 (8th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3373 (U.S. Dec. 23, 1974) 
(No. 74-783).

27. Id.; see Gourneau v. Smith, 207 N.W.2d 256 (N.D. 1973). Gourneau also in
volved an automobile accident occurring between Indians on a North Dakota Indian 
reservation and an application by the plaintiff for disbursement from the North Dakota 
Unsatisfied Judgment Fund. 207 N.W.2d at 257. The North Dakota Supreme Court 
unanimously upheld a dismissal for lack of subject matter jurisdiction since the tribe 
had not ceded jurisdiction to the state in the manner prescribed bv federal and state 
law. Id. at 259. To have assumed jurisdiction would have infringed upon the tribe’s 
privilege of self-government guaranteed by the rule of Williams v. Lee. Id.; see 
Williams v. Lee, 358 U.S. 217, 220 ( 1959).

28. 304 U.S. 64 (1938).

By the effective date of the 1968 legislation, North Dakota, the 
forum state in Poitra, had not assumed the jurisdiction of the tribal 
court.24 The Standing Rock Tribe has not consented since to state 
jurisdiction. Therefore, the Indian court currently retains jurisdiction 
over civil actions arising between Indians on the Standing Rock reser
vation.25 Whether this jurisdiction is exclusive of the diversity juris
diction of a federal court constituted the issue in Poitra.

The plaintiff in Poitra, asserting federal diversity jurisdiction, sued 
in federal district court on a wrongful death claim arising out of an 
automobile accident. Responding to a notice of application for dis
bursement on a default judgment served by the plaintiff on the North 
Dakota Unsatisfied Judgment Fund, the state attorney general’s office 
moved in the district court on behalf of the defendant for a dismissal 
of the case on the ground that the federal court lacked subject matter 
jurisdiction.26 The district court noted that the North Dakota Supreme 
Court already had decided that the state court had no jurisdiction to 
hear an action between two Indians involved in an on-reservation 
automobile accident27 and that under the rule in Erie Railroad v. 
Tompkins,28 a federal court sitting in diversity owes deference to such 
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a ruling.- ‘ The district court held that it had to conform to the posture 
of the state court and granted the motion to dismiss.29 30

29. 369 F. Supp. at 258.
30. Id.
31. Poitra v. Demarrias, 502 F.2d 23, 25-26 (8th Cir. 1974), petition for cert, filed, 

43 U.S.L.W. 3372 (U.S. Dec. 23, 1974) (No. 74-783); see Angel v. Bullington, 330 U.S. 
183, 210-11 (1947) (Rutledge, J., dissenting) (Erie does not affect law of jurisdiction 
in diversity cases).

32. 502 F.2d at 26, quoting Prashar v. Volkswagen of America, Inc., 480 F.2d 947, 
952-53 (8th Cir. 1973), cert, denied, 415 U.S. 994 (1974).

33. 502 F.2d at 26; see Prashar v. Volkswagen of America, Inc., 480 F.2d 947, 953- 
54 < 8th Cir. 1973), cert, denied, 415 U.S. 994 (1974) (state rule on commencement 
of action not intrinsically material to the substantive right; federal rule applicable). 
See also Hanna v. Plumer, 380 U.S. 460, 473-74 (1965) (policy of procedural uni
formity among federal diversity courts implies federal rules apply where appropriate); 
Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525, 536 (1958) (state rule on judicial 
determination of jurisdictional facts not “bound up” with state right; federal rule 
applicable); Atkins v. Schmutz Mfg. Co., 435 F.2d 527, 536-38 (4th Cir. 1970), cert, 
denied, 402 U.S. 932 (1971) (tolling effect of filing of identical suit in another federal 
court determined under federal law). But see Ragan v. Merchants Transfer Co., 337 
U.S. 530, 533-34 ( 1949) (federal courts cannot add to state cause of action by effec- 
tivek extending statute of limitations).

34. See 502 F.2d at 27; Act of Apr. 11, 1968, § 402(a), 25 U.S.C. § 1322(a) 
(1970).

35. 502 F.2d at 26-27; see Markham v. Newport News, 292 F.2d 711, 713-16 (4th 
Cir. 1961) ( state statute requiring tort claims against cities to be heard solely in state 
court ineffective to defeat federal diversity jurisdiction).

36. 502 F.2d at 28-29; see Hot Oil Serv., Inc. v. Hall, 366 F.2d 295 (9th Cir. 1966); 
L.ittell v. Nakai, 344 F.2d 486 (9th Cir.), cert, denied, 382 U.S. 986 (1965). In Hot 
Oil a New Mexico corporation sued an Indian woQian in an Arizona federal court on

In reversing, the Eighth Circuit reasoned that the jurisdiction of 
federal courts in diversity is not entirely dependent upon state law.31 
Where there is no identifiable state interest finked to the underlying 
substantive right the plaintiff seeks to enforce, a federal court does not 
violate the design of Erie, which encompasses the prevention of fed
eral encroachment on areas of state substantive law,32 when it follows 
federal procedures and urisdictional policies in diversity cases.33 The 
court found no identifiable state policy about jurisdiction even though 
the state had created the substantive right and the remedy; rather, the 
Indian decision to retain autonomy under federal law had created the 
federal jurisdictional problem.34 The Eighth Circuit felt free to ignore 
the state court jurisdictional bar. Further, consideration of the prin
ciple that a state may not restrict federal jurisdiction led the court 
to conclude that federal courts have an obligation to exercise juris
diction when the federal statutory requirements are satisfied.35

The Poitra court distinguished two decisions by the United States 
Court of Appeals for the Ninth Circuit that held that a federal district 
court could not assume diversity jurisdiction in a suit arising out of a 
dispute on an Indian reservation and involving an Indian defendant 
unless the corresponding state court had subject matter jurisdiction.36 
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The Eighth Circuit distinguished both Ninth Circuit cases on the 
ground that neither involved the enforcement of a state-created right 
by one Indian against another; the court viewed the considerations of 
tribal self-government and policies regarding tribal lands and customs 
that were involved in the Ninth Circuit cases, in which “outsiders 
[were] trying to foist federal jurisdiction on the Indians,” as inappli
cable in Poitra.31 * * * * * 37 The federal law precluding state court jurisdiction 
over Indian affairs, the court determined, was designed to protect 
tribal sovereignty from state encroachment, not from the federal 
judiciary.38

debts arising out of an arrangement whereby the corporation equipped a service station 
on the reservation and leased it to the woman and her deceased husband. The cor
poration attempted to invoke diversity jurisdiction but was unsuccessful. 366 F.2d at 
297-98. In Littell the general counsel of an Indian tribe sought an injunction against
the chairman of the tribal council to prohibit alleged interferences with a non-Indian 
lawyer’s retainer contract. The plaintiff was told to seek his remedy in tribal court.
344 F.2d at 488-90. In both cases the Ninth Circuit relied heavily on Woods v.
Interstate Realty Co., in which the Supreme Court ruled that diversity jurisdiction is
barred when a state court does not have subject matter jurisdiction. 337 U.S. 535,
538 (1949).

37. 502 F.2d at 28-29. The Hot Oil decision focused almost entirely on the man
date of the Woods decision, however, and didn’t discuss the tribal sovereignty issue 
other than by reference to the Supreme Court case of Williams v. Lee. Hot Oil Service, 
Inc. v. Hall, 366 F.2d 295, 297 (9th Cir. 1966); see Williams v. Lee, 358 U.S. 217 
(1959) (exercise of state court jurisdiction would undermine the authority of tribal 
courts); note 36 supra. The Littell opinion did recognize a strong congressional policy 
favoring tribal self-government. Littell v. Nakai, 344 F.2d 486, 489 (9th Cir.), cert, 
denied, 382 U.S. 986 (1965).

38. 502 F.2d at 29.
39. 330 U.S. 183 (1947).
40. Id. at 192-93. The Court in Angel expressly declared obsolete the pre-En< 

theory that a valid jurisdictional bar to the state courts did not close federal courthouse 
doors as well. Id. at 192; see David Lupton’s Sons v. Automobile Club of America,

The Eighth Circuit’s treatment of the jurisdictional question pre
sented in Poitra is assailable on two grounds. First, in assessing 
whether, as a diversity court, it was bound by the state’s lack of juris
diction over the claim, the court may have overlooked the basic poli
cies underlying Erie and its progeny. Second, the decision under
mined the expressed federal goal of tribal autonomy.

The Supreme Court previously has encountered state jurisdictional 
bars in diversity cases and has ruled that Erie principles operate to 
close the federal courthouse doors if the state court lacks jurisdiction. 
For example, in Angel v. Bullington 39 the Court held that since a 
state statute expressly forbade deficiency judgments on notes for the 
purchase price of land, a diversity court could not entertain an action 
for such a judgment. The Supreme Court reasoned that to allow 
claims for such judgments to be heard in federal court would afford 
diverse litigants an action that the state’s substantive law withheld 
from nondiverse litigants.40 A litigant who encounters a jurisdictional 
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bar is not only without a forum, but he is also without a cause of action, 
tor the state policy denying him judicial relief in effect denies him the 
substantive right.41

225 U.S. 489 (1912). It was argued shortly after Angel that only jurisdictional bars 
that have the requisite “substantive” character under the Erie rule will trigger applica
tion of the Angel doctrine. Note, State Statutes Depriving State Courts of Jurisdiction 
At Affected By the Rule of Erie v. Tompkins, 56 Yale L.J. 1037, 1039 (1947). One 
ircuit held, however, that not every state jurisdictional bar represents a statement of 

'□bstantive law effective to bind a federal court under Erie. See Jaftex Corp. v. 
Handolph Mills, Inc., 282 F.2d 508, 513 (2d Cir. 1960) (alternative holding) (New 
1 rk rule that corporation did not have sufficient contacts within state to be sued in 
state court did not compel federal court dismissal where federal interest dictated dif
ferent result). The Second Circuit later overruled its Jaftex holding, however, in a 
decision stating that the use of a “federal standard” to measure foreign corporations’ 
contacts within the jurisdiction in ordinary diversity cases is “unwarranted.” Arrowsmith 
v. United Press Int’l, 320 F.2d 219, 224-25 (2d Cir. 1963). See also Hanna 
v Plumer, 380 U.S. 460, 473-74 (1965); Note, Diversity Jurisdiction: State Policy and 
the Independent Federal Forum, 39 Ind. L.J. 582, 589, 599-600 (1964).

11. See Note, supra note 40, at 588.
42. 337 U.S. 535 (1949).
43. Id. at 538.
44. See id. The Woods Court quoted the oft-cited language of Guaranty Trust Co. 

v York that a federal diversity court is, “in effect, only another court of the State.” 
Id., quoting Guaranty Trust Co. v. York, 326 U.S. 99, 108 (1945). The degree to 
which the jurisdictional bar in Poitra represented a procedure intimately bound up with 
a state-created right is unclear since the bar in reality is a result of the Indian tribe’s 
option to refuse to submit to state jurisdiction, a right associated with Indian sovereignty 
ui<! guaranteed by federal, not state, law. See notes 23-25 supra and accompanying 
text. However, even if the bar is merely procedural and not bound up with a state- 
reated right, the state rule should be followed if the bar clearly affects the outcome

of th«- litigation and no federal policy favoring federal jurisdiction exists. See Szanty v. 
Bee< h \ir< r.ift Corp.. 349 F.2d 60. 63-66 (4th Cir. 1965) (considerations in favor of 
federal jurisdiction include avoidance of discrimination against nonresidents of state, 
extension of full faith and credit to state laws, and effective joinder in multi-party 
actions).

Similarly, in Woods v. Interstate Realty Co.42 the Supreme Court 
barred from the federal diversity forum a corporation that had no 
access to the state courts because of its failure to qualify to do business 
in the state in accordance with a state statute. The Court cited with 
approval the basic premise that when a state ostensibly creates a right 
but provides no remedy for enforcement, the state has created no 
right at all.43 The implication is clear: a state denying a certain class 
of litigants access to courts to enforce certain substantive rights effec
tively' has eliminated those rights as to those litigants. Jurisdictional 
bars of this type that affect the outcome of the litigation have the same 
binding effect that state substantive law has unless they are not inti
mately bound up with a state created right and a countervailing fed
eral policy to accept jurisdiction exists.44

The Poitra court did not confront directly the implications of the 
decisions in Angel and Woods. Instead, the court relied upon the 
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Supreme Court’s opinion in Hanna v. Plumer45 as a signal of what it 
termed a “subtle retreat” from previous decisions that required rigid 
conformity with state law in diversity actions.46 The court overread 
Hanna. While Hanna did empower diversity courts to favor the fed
eral rules over conflicting state procedures, the real issue and focus in 
Hanna was the validity of the simplistic outcome-determinative test 
that mandated federal diversity court compliance with state policy or 
procedure whenever the result of the litigation could be affected.47 
The Court in Hanna did imply that the basic policy of adherence to 
state practices that are sufficiently substantive to raise equal protection 
issues was still very much alive.48 Further, the Hanna ruling author
izes only those variations from state practice that “are nonsubstantial, 
or trivial,” or “unlikely to influence the choice of a forum.”49

45. 380 U.S. 460 (1965) (diversity courts free to ignore state procedures if in 
conflict with federal rule).

46. 502 F.2d at ^5.
47. See 380 U.S. at 466-67. The Court in Hanna noted that the “outcome deter

mination” analysis in federal diversity choice of law inquiries was not meant to be a 
“talisman,” but that reference should be made instead “to the policies underlying the 
Erie rule.” Id.; see Guaranty Trust Co. v. York, 326 U.S. 99, 109 (1945) (outcome
determinative test articulated to replace prior substance-procedure distinction).

48. 380 U.S. at 469. It is difficult to imagine a more substantive state practice 
than a jurisdictional bar to an entire class of actions. The Poitra court construed the 
fact that North Dakota had invited the Indians to submit to state jurisdiction as 
evidence of the lack of a state policy barring suits against Indians in state courts. See 
502 F.2d at 27; N.D. Cent. Code § 27-19-01 (1974). Regardless of the source or 
nature of the restriction on state jurisdiction over claims against Indians, however, it 
has the status of state substantive law. Indeed, the jurisdictional bar in Poitra is 
similar to the bar in Woods. See Woods v. Interstate Realty Co., 337 U.S. 535 (1949); 
notes 42-43 supra and accompanying text. Here, as in Woods, state jurisdiction is 
barred until the organization affected accepts the offer of access to the courts b\ 
complying with certain terms. The state’s policy is to preclude jurisdiction until proper 
acceptance of the offer is made.

49. 380 U.S. at 467-68.
50. See Hanna v. Plumer, 380 U.S. 460, 468 & n.9 (1964); Erie R.R. v. Tompkins, 

304 U.S. 64, 74-75 (1938). The likelihood that a federal variation from state practice 
will affect the choice of forum has been termed the “determinative fact” in an assess
ment of whether the state law can be ignored. See Comment, Hanna v. Plumer: An 
Expanded Concept of Federal Common Law—A Requiem, for Erie?, 1966 Duke L.j. 
142, 162 (1966).

51. 304 U.S. at 74-75; see Hanna v. Plumer, 380 U.S. 460, 467 (1965); Guarant)
Trust Co. v. York, 326 U.S. 99, 111-12 (1945).

The grant of jurisdiction by the federal court in Poitra provides the 
ultimate incentive to shop for the federal forum and, to that extent, 
seems violative of the most sacred of Erie’s principles.5" The very 
essence of Erie’s assault on the “federal common law” in diversity 
actions was that a dual system of laws “introduced grave discrimination 
by non-citizens [of a state] against citizens” because it afforded non
citizens a choice of courts and, effectively, a choice of law not avail
able to citizens.51 * The plaintiff in Poitra will be heard in federal court 
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)n a state-created wrongful death statute merely because of the di
versity of citizenship.52 If the parties were not diverse, the claim 
certainly would be heard in tribal court, a forum that is not compelled 
to employ state law principles in the adjudication of the claim.53 Since 
the diversity court, bound by the state’s interpretation of its wrongful 
death statute, and the tribal court, bound only by its own customs and 
traditions, may implement widely divergent policies in adjudicating 
and remedying wrongful death, the likely result is forum shopping.

52 See 502 F.2d at 23. The plaintiff wished to be heard by the federal court 
mder the state wrongful death statute in order to gain access to the North Dakota 

I nsatisfied Judgment Fund. The nominal defendant did not file a responsive pleading, 
md nily a Special Assistant Attorney General for North Dakota representing the Fund 
contested the federal jurisdiction. See id. at 24-25.

51 The tribal code applicable to the civil action in Poitra calls for the control of 
ml matters by tribal law, but the tribe may employ the laws of the state as a guide 

propriate or may treat them as determinative. See The Code of Justice of 
the Standing Rock Sioux Tribe § 2.1 (July 1973). Whether a tribal court judgment 
would Im* entitled to full faith and credit for purposes of the North Dakota Unsatisfied 
Judgment Fund is unclear; the North Dakota Code empowers any state resident who 
has obtained a judgment “in any court in this state ’ in an action involving bodily injury 
or death to satisfy the judgment out of the fund. N.D. Cent. Code § 39-17-03 (1972). 
The ipplii ant, however, must seek from the judge of the district court in which the 
judgm« nt was rendered an order authorizing the state treasurer to make the payment. 
/</ Of course, tribal court judgments generally are afforded full faith and credit. 
See Standi«-v v. Roberts, 59 F. 836, 845 (8th Cir. 1894). However, the enforcement 
of the Indian judgment would have to be preceded by' a suit against the state of North 
Dakota in the North Dakota court on the debt created by the judgment, an action 
that would raise the issue of sovereign immunity . Additionally, the debt sued upon, 
that owing from the state’s Unsatisfied Judgment Fund to the plaintiff, would have 

reated originally by an action in which the state did not have the right of 
representation that it has in cases litigated in its own courts. See N.D. Cent. Code 
§ 39-17-04 (1972).

54. I rie R.R. V. Tompkins, 304 U.S. 64, 74-75, 79-80 (1938). The constitutional 
basis of tie Erie decision has not endured uncritic 1/ed. See Ragan v. Merchants Trans
fer & Warehouse Co., 337 U.S. 530, 558 (1949) (Rutledge, J., dissenting); Clark, 
State Law in the Federal Courts: The Brooding Omnipresence of Erie v. Tompkins, 
55 Tau I | 207, 273 (1946); Note, The Operation of Federalism in Diversity: Erie’s 
Constitutional Basis, 40 Ind. L.J. 512, 522 & n.28 (1965).

.55. See 502 F.2d at 25.
56. See Hanna v. Plumer, 380 U.S. 460. 468 (1965).

fhe concern of the Erie line of cases with the avoidance of forum 
shopping and the elimination of discrimination against citizens by 
noncitizens is rooted at least partially in the constitutional precept of 
equal protection.54 * 56 If Hanna does represent a ‘subtle retreat” from 
the Erie doctrine, as the Eighth Circuit suggested in Poitra,5'* it was 
hardly designed to emasculate the goal of eliminating inequitable 
administration of the laws.50 Hanna simply provides that where a 
federal interest supports a rule at variance with state practice and 
where the difference between the federal and state rules will not be
stow a substantive advantage on a federal litigant vis-a-vis his state 
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counterpart, the diversity courts need not mirror the state court.57 
The consequences of the extension of federal jurisdiction in Poitra will 
be greater than the consequences of the “nonsubstantial variations” 
from state procedure authorized in Hanna.58 Federal court jurisdic
tion over the parties and application of the North Dakota wrongful 
death statute will create a substantive right that flows only to certain 
parties who can invoke diversity jurisdiction. Whether this result 
passes constitutional muster is doubtful, and its conflict with the poli
cies underlying the Erie holding is manifest.

57. See id. at 472-74; Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525, 537-40 
(1958).

58. See 380 U.S. at 468.
59. See Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561 (1832); notes 14-19 supra 

and accompanying text.
60. See Guaranty' Trust Co. v. York, 326 U.S. 99, 111 (1945) (diversity' designed 

to assure nonresident litigants courts that are free from susceptibility to potential local 
bias); Burgess v. Seligman, 107 U.S. 20, 34 (1882) (diversity courts are independ
ent tribunals, free of sectional views); Bank of the United States v. Deveaux, 9 U.S. 
(5 Cranch) 61, 87-88 (1809) (diversity courts created to quell apprehensions of bias 
by noncitizens of the forum state); C. Wright, Handbook of the Law of Federal 
Courts § 23 (1970); Warren, New Light on the History of the Federal Judiciary Act 
of 1789, 37 Harv. L. Rev. 49, 83 (1923). See generally The Federalist No. 80 
(A. Hamilton). But see Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 558 
(1949) (Rutledge, J., dissenting) (one of the purposes of diversity was to afford 
federal remedy where none available in state courts); Friendly, The Historic Basis of 
Diversity Jurisdiction, 41 Harv. L. Rev. 483, 493-95 (1928) (diversity courts created 
to avoid prejudice by state legislatures, not state courts).

61. See Parker, The Federal Jurisdiction and Recent Attacks Upon It, 18 A.B.A.J. 
433, 438 (1938).

62. See 502 F.2d at 29.

While the federal government may legislate directly on the sub
stantive rights of Indians because of its unique legal relationship with 
Indian communities,59 federal diversity jurisdiction is a questionable 
vehicle for the federal grant of rights. Diversity jurisdiction was 
devised primarily to afford litigants a forum that would be free of 
possible local prejudice.60 A diversity court also affords diverse liti
gants the opportunity to have substantive claims heard by a federal 
sovereign to whom they both owe allegiance,61 even though their re
spective substantive rights may be fixed by state statutory or decisional 
law. In the Poitra case, both parties owe allegiance to the tribe; the 
tribal courts have jurisdiction over both parties. No valid claim of 
local prejudice against nonresidents can be raised because both parties 
belong to the same tribe. Therefore, the primary justification for 
federal diversity jurisdiction disappears.

The Poitra decision also raises questions about the scope of the 
federal guarantee of tribal court autonomy. The Eighth Circuit dis
cerned the thrust of federal Indian policy as the protection of tribal 
sovereignty from encroachment by the states and asserted that the 
policy was not designed to inhibit federal court jurisdiction.62 This 
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conclusion conflicts with the basic policy underlying the national 
legislative and judicial commitment to Indian sovereignty. Federal 
policv toward Indian nations should be perceived as an attempt to 
preserve tribal sovereignty from attack at either the state or federal 
level; historically, the policy has been premised on the theory that 
Indian sovereignty is absolute except where restricted expressly by 
an act of Congress.03 Federal Indian policy establishes as the key 
consideration the necessity of both federal and state abstention from 
anv interference with tribal self-government absent congressional 
sanction.63 64 Federal policy is dedicated to the strengthening of tribal 
government, not the preemption of it.

63. See Williams v. Lee, 358 U.S. 217, 223 (1959) (only Congress can take 
ruthority from Indian government); Native American Church of North America v. 
Ntvajo Tribal Council, 272 F.2d 131, 134 (10th Cir. 1959) (tribal code that may 
conflict with first amendment unassailable in federal court, since no congressional act 
has made Indian tribes subject to constitutional limitations); notes 19-21 supra and 
a coinpanying text. But see FPC v. Tuscarora Indian Nation, 362 U.S. 99, 121-24 

1960 eminent domain authority extends to Indian lands notwithstanding lack of 
express treatment of Indians in enabling statute).

54. See Williams v. Lee, 358 U.S. 217, 221-23 (1959).
65. 502 F.2d at 29.
66. Williams v. Lee, 358 U.S. 217, 219 (1959); see Prairie Band of the Pottawa- 

toinie Tribe of Indians v. Puckkee, 321 F.2d 767, 770 (10th Cir. 1963) (private dis- 
put«- over distribution of proceeds of Indian Claims Commission award to tribe tradi
tionally within tribal court jurisdiction): Natixe American Church of North America v.

1 ribal Council, 272 F.2d 131, 133-35 ( 10th Cir. 1959) (tribal code that may 
conflict with first amendment unassailable in federal court).

67. See Senate Comm, on the Judiciary, supra note 5, at 11-12.

Accordingly, it is difficult to understand the Eighth Circuit’s finding 
that federal diversity jurisdiction will not be as disruptive of tribal 
autonomy as state court jurisdiction. The Poitra court found “no 
possible interference with tribal or reservation self-government” be
cause the dispute involved no “considerations of policy regarding 
tribal lands or customs.” 65 That holding is anomalous since the effect 
of Poitra on tribal authority can hardly be distinguished from the 
effect of state court preemption. In the case of either federal or state 
preemption, the Indian court loses to another sovereign its authority 
to adjudicate a reservation-based claim between two tribal members 
clearly within its jurisdiction; the tribal court is deprived of its erst
while status as exclusive arbiter of intratribal claims.66 This result 
cannot be deemed consistent with a policy of fostering Indian sover- 
eignty.67

The Poitra court’s conception of the expanded federal court role 
in the adjudication of intratribal disputes appears to be based on the 
historical supremacy of the federal government in its relations with 
Indian nations. In the court’s view, federal courts must ensure that 
Indians receive “a full measure of federal rights and remedial ave
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nues.”68 Arguably, however, the federal interest in Indian justice 
already is being served by the maintenance of strong tribal courts, 
which are, in effect, arms of the federal government in the implemen
tation of Indian policy.69 Further, the policy behind the federal leg
islative requirement of tribal consent for state preemption of Indian 
court jurisdiction seems equally applicable when the preemption is 
by a federal diversity court.70

68. 502 F.2d at 29.
69. See Colliflower v. Garland, 342 F.2d 369, 378-79 (9th Cir. 1965) (tribal 

courts on Indian reservation partially federal in character).
70. See Littell v. Nakai, 344 F.2d 486, 489 (9th Cir.), cert, denied, 382 U.S. 986 

(1965) (federal and state jurisdiction “equally disruptive” of tribal autonomy); Senate 
Comm, on the Judiciary, supra note 5, at 11-12 (policy behind congressional re
quirement of tribal consent to state court jurisdiction).

In sum, the Poitra court utilized a literal interpretation of the fed
eral diversity statute to do violence to two federal policies. First, the 
court ignored the basic antipathy of the Erie doctrine cases to a 
system in which the assumption of federal diversity jurisdiction en
genders forum shopping. Indeed, the historical reasons for diversity 
jurisdiction are absent in Poitra since both parties are within the 
jurisdiction of the tribal court and no advantage, such as an avoid
ance of potential local bias, attaches to the establishment of federal 
court jurisdiction. Secondly, the court does not perceive itself as 
interfering with Indian self-government although it is clearly stepping 
in to hear a case traditionally resolved by the tribe itself. The federal 
safeguards on tribal sovereignty are of doubtful value when the mere 
fact of diversity can be used to destroy the authority of the Indian 
tribal court over its own people.

Ewell E. Eagan, Jr.



COPYRIGHT LAW—infringement—Proprietor of Commercial Estab
lishment Does not Perform Copyrighted Music when He Amplifies a 
Licensed Radio Broadcast through Radio Receiver and Loudspeakers— 
Twentieth Century Music Corp. v. Aiken, 500 F.2d 127 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974).

George Aiken, owner and operator of a fast food establishment, 
used a radio receiver tuned to a commercial FM station and connected 
it to a multiple loudspeaker system to provide background music for 
his customers and employees.1 On March 11, 1972, the patrons and 
employees of Aiken’s restaurant heard two copyrighted musical com
positions 2 broadcast by a Pittsburgh radio station.3 The affected 
copyright proprietors successfully sued Aiken for copyright infringe
ment in the United States District Court for the Western District of 
Pennsylvania.4 Faced with the task of determining whether Aiken 
had performed” the copyrighted musical compositions within the 
meaning of the Copyright Act of 1909,5 the United States Court of 
Appeals for the Third Circuit reversed the district court and held that 
Aiken had merely extended the range of audibility of the broadcast 
program and had not independently performed the copyrighted 
works.6

1. Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 128 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974).

2. Twentieth Century Music Corporation and Mary Bourne, the copyright holders 
f the two compositions, were members of the American Society of Composers, Authors, 

ind Publishers (ASCAP), a copyright pooling organization. Id. at 129 n.3; see note 
58 infra.

3. 500 F.2d at 129. The radio station broadcast the songs under a limited copy
right license granted by ASCAP as the representative of the copyright proprietors. 
\S( \P separately licenses commercial establishments that receive broadcasts. Aiken 
had not obtained such a license. Id.; see note 48 infra.

4. Twentieth Century Music Corp. v. Aiken, 356 F. Supp. 271 (W.D. Pa. 1973), 
I, 500 F.2d 127 (3rd Cir. 1974), cert, granted, 419 U.S. 1067 (1974). The

district court denied injunctive relief but awarded each plaintiff $250, the minimum 
prescribed .statutory damages. Id. at 275; see Copyright Act of 1909, § § 1(e), 25(b), 
17 U.S.C. § § 1(e), 101(b) (1970).

5. § 1(e), 17 U.S.C. § 1(e) (1970).
6. 500 F.2d at 130, 137.
7. Copyright Act of 1909, § 1(e), 17 U.S.C. § 1(e) (1970). The rights of copy

right holders however, are not absolute. See Fortnightly Corp. v. United Artists Tele- 
vision, Inc., 392 U.S. 390, 395 ( 1968). Although the Copyright Act provides no defini- 
tion of infringement, except in a proscriptive sense, the law clearly secures only a limited, 
nonexclusive monopoly for the creative artist. If the copyrighted work is put to a 
use not reserved to the owner under the Act, the user does not infringe. Id. at 393-95; 
see 17 U.S.C. § 1 (1970); B. Kaplan, Ax Unhurried View of Copyright 57 (1967); 
M. Simmer, Simmer on Copyrights § 100 (1974).

The 1909 Act grants to copyright holders the exclusive right to per
funn copvrighted musical compositions for profit.7 Since Aiken’s

[1001]
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activity was clearly public and for profit within traditional judicial 
construction of those terms,8 the Twentieth Century decision turned 
solely on the court’s interpretation of the word “performance. ”9 10 11 The 
district and circuit courts in Twentieth Century analyzed the issue 
of performance against a backdrop of three apparently conflicting 
Supreme Court decisions.1"

8. Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 130 & n.7 (3rd Cir. 
1974), cert, granted, 419 U.S. 1067 (1974). To be public within the Copyright 
Act of 1909, the performance need only occur in a commercially-oriented establish
ment. It need not be freely and indiscriminately open to the citizenry at large. 
See Lerner v. Schectman, 228 F. Supp. 354, 358 (D. Minn. 1964) (live per
formance for private membership social club); Harms, Inc. v. Sansom House Enter
prises, Inc., 162 F. Supp. 129, 133 (E.D. Pa. 1958), aff’d sub nom. Leo Feist, Inc. 
v. Lew Tendler Tavern, Inc., 267 F.2d 494 (3d Cir. 1959) (music transmitted bv 
leased wire to restaurant); cj. Jerome H. Remick & Co. v. American Auto. Accessories 
Co., 5 F.2d 411, 412 (6th Cir. 1925) (radio broadcast public performance, though 
audience not in one public place). See generally M. Nimmer, supra note 7, §§ 107.2 
to .22.

To satisfy the profit requirement, the user need not receive a direct pecuniary benefit; 
potential for indirect profit will suffice. See Buck v. Jewell-LaSalle Realty Co., 283 
U.S. 191, 202 (1931) (master radio receiver wired to each room of hotel); Herbert 
v. Shanley Co., 242 U.S. 591, 594-95 (1917) (orchestra in restaurant dining room); 
Chappell & Co. v. Middletown Farmers Mkt. & Auction Co., 334 F.2d 303, 306 (3d 
Cir. 1964) (radio providing background music in retail store); Leo Feist, Inc. v. Lew 
Tendler Tavern, Inc., 267 F.2d 494, 495 (3d Cir. 1959) (per curiam) (recorded music 
received by wire amplified in restaurant); Associated Music Publishers, Inc. v. Debs 
Memorial Radio Fund, Inc., 141 F.2d 852, 855 (2d Cir. 1947) (unlicensed broadcast 
of copyrighted music on nonprofit radio station that broadcast advertising to defray 
expenses). Aiken supplied the background music to enhance employee morale and 
customer satisfaction, both of which may contribute indirectly to profits. Twentieth 
Century Music Corp. v. Aiken, 356 F. Supp. 271, 275 (W.D. Pa. 1973), rev’d, 500 
F.2d 127 (3rd Cir. 1974), cert, granted, 419 U.S. 1067 (1974).

9. 500 F.2d at 130 & n.7.
10. See id. at 130; 356 F. Supp. at 273. Compare Buck v. Jewell-LaSalle Realtv 

Co., 283 U.S. 191 (1931) with Fortnightly Corp. v. United Artists Television, Inc., 
392 U.S. 390 (1968) and Teleprompter Corp. v. Columbia Broadcasting System, Inc., 
415 U.S. 394 (1974). See also M. Nimmer, supra note 7, § 107.

11. 283 U.S. 191 (1931). Courts in early cases found infringement under the 
Copyright Act without applving a consistent test for performance. See note 8 supra 
(early case law).

12. Id. at 200-01. The hotel in Jewell-LaSalle received broadcasts on a master 
radio receiving set and transmitted the programs by wire to loudspeakers installed in 
all public and private rooms of the hotel. See id. at 195.

The Supreme Court first attempted to develop a workable standard 
for performance in 1931 in Buck v. Jewell-LaSalle Realty Co.u In 
Jewell-LaSalle the Court unanimously held that a hotel proprietor 
who made commercially broadcast musical compositions available to 
his guests by means of a radio connected to a loudspeaker system per
formed the copyrighted music publicly for profit within the meaning 
of the Copyright Act.12 Fashioning a quantitative standard that 
measured performance by the amount the user contributed to the 
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ultimate hearing of the copyrighted work,13 the Court considered the 
hotel proprietor’s activity the equivalent of engaging an orchestra to 
perform music in person 14 and found a markedly greater contribution 
than mere mechanical acoustical enhancement.15 Requisite to its find
ing that the hotel separately was liable for its secondary transmission 
of the radio broadcast was the Supreme Court’s recognition that a 
single rendition of a musical composition may result simultaneously 
in multiple public “performances,” each of which may violate the 
cop\ right laws.16 During subsequent years, as radio and television 
developed, lower courts applied the Jewell-LaSalle quantitative test 
and multiple performance doctrine to find copyright infringement by 
commercial establishments that transmitted copyrighted musical com
positions.17 18

13. Id. at 200-01; see United Artists Television, Inc. v. Fortnightly Corp., 377 F.2d 
872, 877 i 2d Cir. 1967), modified, 392 U.S. 390 (1968) (discussing Jewell-LaSalle). 
The "quantitative” label was fashioned only subsequent to Jewell-LaSalle. See Twentieth 
Centura Music Corp. v. Aiken, 500 F.2d 127, 133 & n.14 (3d Cir. 1974), cert, granted, 
419 U.S. 1067 (1974).

14. 283 U.S. at 201. The Court concluded that in a hotel a radio connected to loud- 
speakers and supplied with electrical current and an orchestra furnish the same music 
for the same purposes. In each instance the music is produced by equipment within 
the hotel’s control. Id.

15. Id. The Court reasoned that the acts of installing, supplying electric current 
to, and operating a radio receiver and loudspeakers constituted a performance rather 
than a mere amplification of the broadcaster’s signals. Id. at 199-200. The Court 
analogized the equipment used by the hotel to the mechanisms necessary to reconvert 
sound waves impressed upon a phonograph record. Id. at 200-01; see Irving Berlin Inc. 
v. Daigle, 31 F.2d 832, 833 (5th Cir. 1929). But see M. Nimmer, supra note 7, § 
107.41 1 criticizing phonograph analogy to radio broadcasting).

16. See 283 U.S. at 197-201; Irving Berlin, Inc. v. Daigle, 31 F.2d 832, 833 (5th 
Cir. 1929) (multiple performances occur when a copyrighted song recorded on a 
phonograph record is then played publicly for profit).

17 See, e.g., Chappell & Co. v. Middletown Farmers Mkt. & Auction Co., 334 F.2d 
>03, 305-06 (3d Cir. 1964) (radio broadcast in shopping mart); Leo Feist, Inc. v. Lew 

Tendler Tavern, Inc., 267 F.2d 494, 495 (3d Cir. 1959) (restaurant performed when it 
received copyrighted music from background music service); Society of European 
Stage Authors & Composers, Inc. v. New York Hotel Statler Co., 19 F. Supp. 1, 6 

S.D.N.Y. 1937) (hotel maintaining receiving sets connected with loudspeakers in 
rooms performed when it reproduced copyrighted songs broadcast by licensed radio 
station).

18. Community antenna television (CATV), sometimes known as cable television, 
; the term applied to facilities that receive broadcast television signals by master 
antennae and transmit the signals by coaxial cable or microwave link to paying sub- 

47 C.F.R. § 76.5(a) (1973); see United States v. Southwestern Cable Co., 
392 U.S. 157, 161 & n.8 (1968) (discussion of CATV operations and processes). See 
gen. D. LeDuc, Cable Television and the FCC 81-183, 219-22 (1974). See 
also Note, CATV and Copyright liability, 80 Harv. L. Rev. 1514 (1966); Note, 
CATV and Copyright Liability: On A Clear Day You Can See Forever, 52 Va. L. Rev. 
1505 (1966).

The emergence of the community antenna television (CATV) in
dustry’ 5 raised new questions of copyright liability. The Supreme 
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Court in 1968 refused to extend Jewell-LaSalle to CATV retransmis
sions of copyrighted broadcast signals.19 Concluding that the quanti
tative test inadequately measured copyright liability in the context of 
television broadcasting,20 the Court in Fortnightly Corp. v. United 
Artists Television, Inc.21 found that a CATV facility did not perform 
copyrighted motion pictures when it received television signals via 
special master antennae and retransmitted the telecasts by coaxial 
cable to paying subscribers.22 While not explicitly overruling Jewell- 
LaSalle 23 the Fortnightly decision posited a “functional” test under 
which the Court purported to analyze performance in terms of the 
user’s role in the process of broadcast and reception;24 the Court deter
mined that those who merely view a broadcast program do not per
form 25 and that CATV serves more a viewer function than a broad
caster function.26 27 In Teleprompter Corp. v. Columbia Broadcasting 
System, Inc.21 the Court again applied the functional rationale to 
CATV and held that a CATV system does not perform copyrighted 
television programming even when it imports signals from distant 
stations usually not receivable by ordinary home antennae.28

19. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396-97, 
401 n.30 (1968).

20. See id. at 396-97.
21. 392 U.S. 390 (1968).
22. Id. at 400-01. Fortnightly arose under sections 1(c) and 1(d) of the Copyright 

Act, which regulate public performance of literary and dramatic works. See id. at 395; 
17 U.S.C. §§ 1(c), 1(d) (1970).

23. See 392 U.S. at 396-97 n.18. But see M. Nimmer, supra note 7, §107.41, at 
410-11 ( Fortnightly circumscription effectively obliterates J ewell-LaSalle doctrine).

24. See 392 U.S. at 397.
25. Id. at 398. By providing and activating the apparatus that receives the broad

cast program, a television viewer actively contributes to the performance. Id. None
theless, the Court determined that only the broadcaster performs; the Court treated 
viewers as beneficiaries of the performance. Id. at 398-99. The Court’s unequivocal 
statement that viewers do not perform had no precedent in the Court’s earlier decisions. 
Compare id. at 398 (home audience of a broadcast may perform but will not 
infringe copyrighted work because performance neither public nor for profit) with 
Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 196 (1931).

26. See 392 U.S. at 399-401. The Court considered CATV merely an extension of 
the viewer’s receiving equipment, functionally indistinguishable from an ordinary- home 
antenna. See id. at 399-400.

27. 415 U.S. 394 (1974).
28. Id. at 408; see id. at 399-400 & nn. 4 & 5 (definition of distant signals and de

scription of transmission process).

Confronted with the conflicting quantitative and functional tests 
for performance of a copyrighted work, the district and circuit courts 
in Twentieth Century reached divergent conclusions. Applying the 
quantitative test in the belief that Fortnightly had limited but not 
struck down Jewell-LaSalle, the district court concluded that the 
Jewell-LaSalle precedent required a finding of infringement by pro
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prietor Aiken.29 On appeal, however, the Third Circuit applied the 
CATV functional test and became the first court to extend that test 
to a form of communication other than cable television. The appel
late court determined that the Supreme Court in Teleprompter had 
confirmed and significantly extended Fortnightly in the CATV field 
and, in so doing, had mandated application of the functional inquiry 
to other areas of copyright law.30 In deciding to apply the functional 
test in a non-CATV case, the Third Circuit asserted that the Supreme 
Court had overruled Jewell-LaSalle sub silentio.31 * The circuit court 
noted that the Supreme Court in Fortnightly had questioned Jewell- 
LaSalle - and that the majority opinion in Teleprompter had failed 
even to cite Jewell-LaSalle, an omission the circuit court perceived 
as the vitiation of the quantitative approach.33

29. See 356 F. Supp. at 273-75.
30. See 500 F.2d at 135-37. Bv noting that the trial judge had disposed of the ease 

prior to the Supreme Court’s decision in Teleprompter, the appellate court in Twentieth 
Century discounted the district court’s opinion. The Third Circuit reasoned that Tele- 
prompter not only reinforced Fortnightly in the CATV context but also evidenced an 
analytical preference for the functional test. See id.

31 See 500 F.2d at 137 & n.22; Fortnightly Corp. v. United Artists Television, Inc., 
392 U.S. 390, 398 & n.24 (1968), citing Buck v. Debaurn, 40 F.2d 734, 735 (S.D. Cal. 
1929). See also Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 
>94. 415 1974) (Blackmun, J., dissenting) (CATV decisions, taken together, effectively

overrule Jeu-ell-LaSalle); M. Nimmer, supra note 7, § 107.44 (Jewell-LaSalle effectively 
overruled).

>2. 500 F.2d at 134, 136 & n.21; see Fortnightly Corp. v. United Artists Television, 
Inc., 392 U.S. 390, 401 n.30 (1968) (Jewell-LaSalle a “questionable 35-year-old prece
dent that in actual practice has not been applied outside its own facual context . . . .”).

33. 500 F.2d at 135-37 & n.21.
34. Ser Fortnightly Corp. v. United Artists Television Inc., 392 U.S. 390, 396-97, 

401 n.30 (1968).
35. See Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 136 & n.21 (3d Cir. 

19 74), cert granted, 41$) U.S. 1067 (1974). Appellees in Twentieth Century con- 
trnded th.it the omission of Jewell-LaSalle from the Teleprompter decision proved 
that the quantitative test remained viable in factual situations analogous to those 
in Jewell-LaSalle and Twentieth Century. See id.

The Twentieth Century court’s interpretation of Fortnightly s char
acterization of Jewell-LaSalle as a questionable decision reveals the 
court’s failure to recognize that the Supreme Court considered the 
Jewell-LaSaUe doctrine questionable only as applied to a new indus
try not previously subjected to copyright liability.34 Further, the 
court’s emphasis on the Supreme Court’s failure in Teleprompter to 
mention Jewell-LaSalle as a conflicting precedent was unwarranted. 
Since the Court in Fortnightly already had confined Jewell-LaSalle to 
its facts and had rejected its application to the cable television indus
try, Jewell-LaSalle was irrelevant to the Tele prompter decision.35 Thus, 
the Supreme Court never has authorized the application of the func
tional test in non-CATV cases; nor has the Court expressly overruled 
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Jewell-LaSalle.36 Although the Third Circuit in Twentieth Century 
perhaps correctly anticipated a shift in Supreme Court analysis of 
copyright liability, the court prematurely heralded the demise of 
Jewell-LaSalle. The Fortnightly Court did limit Jewell-LaSalle to its 
facts,37 but Twentieth Century is factually indistinguishable from 
Je well-LaSalle and should be controlled by it.38

36. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396 n.18, 
399 & n.25, 401 n.30 (1968); id. at 404-06 (Fortas, J., dissenting).

37. See id. at 396 n.18, 401 n.30; Twentieth Century Music Corp. v. Aiken, 500 F.2d 
127, 134 (3rd Cir. 1974), cert, granted, 419 U.S. 1067(1974).

38. The Fortnightly Court, in limiting the Jewell-LaSalle precedent to its facts, b\ 
dicta broadly inferred that the crucial fact upon which Jewell-LaSalle turned was that 
the radio broadcast station was unlicensed. See 392 U.S. at 396 n.18, 401 n.30. See 
generally Note, CATV and Copyright Liability: Teleprompter Corp. v. Columbia Broad 
casting System, Inc. and the Consent Agreement, 25 Hast. L.J. 1507, 1513 (1974); 
Comment, The Copyright Law and its Relevance to CATV: Can an Old Dog Be Taught 
New Tricks, 19 Buff. L. Rev. 65, 78 (1969); Comment, CATV and Copyright Liability: 
The Final Decision, 1 Conn. L. Rev. 401, 404 (1968). However, neither the district 
court nor the circuit court found any meaningful factual distinction between Jewell- 
LaSalle and Twentieth Century, though the radio broadcaster whose broadcast Aiken 
had used was licensed. See 500 F.2d at 135; 356 F. Supp. at 273-74. Additionally, the 
Court in Fortnightly did not recognize that Jewell-LaSalle focused upon the activities of 
the secondary user rather than on the license status of the radio broadcaster. See Buck 
v. Jewell-LaSalle Realty Co., 283 U.S. 191, 195-96 (1931); Society of European Stage 
Authors & Composers, Inc. v. New York Hotel Statler Co., 19 F. Supp. 1, 6 (S.D.N.Y. 
1937). Under the quantitative test appellant Aiken did as much to facilitate the hearing 
of the copyrighted works as did the infringing hotel owner in Jewell-LaSalle. Compare 
356 F. Supp. at 273-74 with Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 196-201 
(1931). Although Jewell-LaSalle involved a hotel while Twentieth Century involved a 
restaurant, the district court in Twentieth Century properly reasoned that the Jewell- 
LaSalle precedent has been applied consistently to both restaurants and hotels. See 
356 F. Supp. at 274 n.4. But cf. M. Nimmer, supra note 7, § 107.41, at 410-11 n. 204 
(ASCAP indiscriminately licenses hotels but licenses onlv restaurants that operate a 
radio connected with multiple loud-speakers).

39. See 500 F.2d at 406.
40. See 415 U.S. at 406-10; Fortnightly Corp. v. United Artists Television, Inc., 392 

U.S. 390, 400-02 (1968); note 28 supra and accompanying text.
41. See 415 U.S. at 404-05.

Further, the court in Twentieth Century overstated the extent to 
which Teleprompter expanded the Fortnightly doctrine. The Third 
Circuit incorrectly inferred that Teleprompter found no performance 
in the CATV facility’s origination of programming, sale of advertising, 
and interconnection with other CATV systems.39 In fact, the Supreme 
Court in Teleprompter did little more than reiterate its earlier pro
nouncement that CATV carriage of broadcast signals does not consti
tute performance;40 the Court reasoned that the CATV-initiated pro
gramming lacked a sufficient nexus with the interception of distant 
signals, the alleged infringement, to convert the latter activity from a 
viewer function to a broadcaster function.41 The Teleprompter Court 
did not squarely meet the question of copyright liability for the recent 
sophisticated CATV programming innovations, although the Court 
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did suggest that, under appropriate facts, it might find performance 
in CATV program origination.42 43 44

42. See id. The copyright holders in Teleprompter argued that the CATV systems
were functionally analogous to broadcasters because they originated portions of their 
programming, sold advertising, and carried programs disseminated by other CATV 
networks. See id. at 403-04. The Supreme Court rejected this argument because the 
Court found the listed activities unrelated to the copyrights that the plaintiffs sought 
to enforce. See id. at 404-05. The Court indicated, however, that a CATV system 
might be performing if it presented program material from nonbroadcast sources. See id. 
it 404. The Fortnightly Court earlier had not precluded CATV copyright liability under 
different facts. See 392 U.S. at 392 & n.6, 399 & n.25. See also Walt Disney Produc
tinns v. Alaska Television Network, Inc., 310 F. Supp. 1073, 1074-75 (W.D. Wash. 
1969 (performance found where CATV operation intercepted television signals and
stored program on videotape prior to retransmission).

43. 40 F.2d 734 (S.D. Cal. 1929); see Fortnightly Corp. v. United Artists Television,
Inc., 392 U.S. 390, 396 n.18, 398 n.24 (1968); Twentieth Century Music Corp. v. Aiken, 
SOO F.2d 127, 131-32 & n.ll, 137 n.22 (3rd Cir. 1974), cert, granted, 419 U.S. 
1067 1974). Debaum relied upon the district court decision in Jewell-LaSalle, which
th»- Supreme Court subsequently reversed. Buck v. Jewell-LaSalle Realty Co., 
283 U.S. 191, 198-99 (1931); see Buck v. Debaum, 40 F.2d 734, 735 (S.D. 
Cal. 1929). I’he Third Circuit in Twentieth Century viewed the Fortnightly 
Court’s citation to Debaum as approval of that “radio” decision and inferred that be-
ause the Supreme Court in Fortnightly had cited several cases involving radio broad- 
a\ts, neither Fortnightly nor Teleprompter was limited to cable television. 500 F.2d 
it 137 n.22; see Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 398 
nn.23 & 24 (1968).

44. See 40 F.2d at 735. The court reasoned that when a radio broadcast is auth- 
orized, subsequent reception and actuation of inaudible elements already in the air and 
ivailable to the public does not violate the copyright laws. See id.; M. Nimmer, supra 
note 7, § 107.43.

45. See Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 198-99 (1931). But see 
Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 132 n.ll (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974) (Jewell-LaSalle undercut Debaum, but Fort
nightly may have marked its reemergence). The Supreme Court sidestepped 
the relative merits of an implied license theory in Jewell-LaSalle because the 
Court found no basis for the doctrine in the Copyright Act of 1909 or in 
subsequent amendments. See 283 U.S. at 199. The Court instead concluded that each 
performance must be judged separately and perceived no need to determine the effect 
of on> broadcaster's payment of a license fee upon others in the chain of radio trans- 
nu o .a. Ser id. at 198. See also Society of European Stage Authors & Composers, Inc. 
v New York Hotel Statler Co., 19 F. Supp. 1, 6 (S.D.N.Y. 1937) (for infringement 
purposes, act of secondary transmitter judged independent of relationship of copyright 
holder and radio broadcaster).

In attempting to justify its application of the functional standard to 
non-CATV retransmissions, the Third Circuit ascribed undue signifi
cance to the Supreme Court’s citation in Fortnightly of Buck v. De
baum." a lower court case decided immediately prior to the Supreme 
Court’s decision in Jewell-LaSalle. Under the Debaum “implied li
cense theory, a copyright owner who licenses a broadcast of his 
musical composition impliedly sanctions any subsequent radio recep
tion. Consequently, a secondary transmission is not a copyright in
fringement.4’ The Debaum rationale was not recognized in Jewell- 
LaSalle, however, and has received no subsequent judicial ratification.45 
Although in Fortnightly the Court noted in passing that it might have 
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reached a different result in Jewell-LaSalle if the primary broadcast 
had been authorized,46 the Court declined the Solicitor General’s in
vitation to decide the CATV issue under an implied license rationale.47 
Moreover, while the Court never has reached directly the question of 
whether a license for secondary transmission can be implied in law, 
commercial practice long has negated the existence of an implied 
license for secondary transmission.48 Even if viable, the implied license 
concept does not support the Third Circuit decision in Twentieth 
Century, though the initial broadcast was licensed,49 because the ap
plicability of such a concept of implied privilege from liability should 
be severable from the performance question and relevant only after 
a court finds performance.50

46. Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396 n.18 
(1968), citing Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 199 n.5 (1931).

47. 392 U.S. at 401 n.32. The Solicitor General had conceded that CATV systems 
do perform the programs they carry but asserted that an implied in law license for 
CATV performances should be recognized. Since the Court found that CATV systems 
do not perform when they intercept and retransmit local signals, the Court did not 
consider whether performance would be excused by an implied license. See id. How
ever, the Court’s conclusion in Teleprompter that a CATV system does not perform 
when it intercepts and relays signals of distant television stations indirectly may have 
recognized an implied in law license in the Teleprompter system insofar as the result 
conflicts with the television industry practice of contractually recognizing the broad
caster’s exclusive right to make use of the signals transmitted. See Teleprompter Corp, 
v. Columbia Broadcasting Svstem, Inc., 415 U.S. 394, 408 (1974); Note, supra note 
38, at 1529-31.

48. Whole contractual limitations alone would not prevent the finding of an im
plied in law license, to preclude any inference of an implied in fact license. ASCAP 
and its radio station licensees have agreed for more than three decades that the license 
rights are limited to the stations themselves. See Twentieth Century Music Corp. v. 
Aiken, 356 F. Supp. 271, 273 (W.D. Pa. 1973), rev’d, 500 F.2d 127 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974); M. Nimmer, supra note 7, § 107.43. For example, 
the license granted to the broadcast station in Twentieth Century prohibited the radio 
station from granting to others the right to perform publicly for profit and licensed 
music. 500 F.2d at 129. The court in Society of European Stage Authors 
and Composers, Inc. v. New York Hotel Statler Co. not only rejected the im
plied license theory but also concluded that the contractual provision gave affected 
users of broadcast copyright music sufficient notice to foreclose a claim that a user had 
an implied license as a practical matter. See 19 F. Supp. 1, 6 (S.D.N.Y. 1937).

49. See 500 F.2d at 129.
50. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 406 & 

n.5 (1968) (Fortas, J., dissenting) (Jewell-LaSalle turned upon the question of the 
secondary user’s activities); Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 195-96, 
199-200, 202 (1931) (separate performance resulted when restauranteur used radio 
receiver and multiple loudspeakers to provide patrons with radio broadcast); Society 
of European Stage Authors & Composers, Inc. v. New York Hotel Statler Co., 19 F. 
Supp. 1, 6 (S.D.N.Y. 1937) (copyright infringement depends not upon broadcaster’s 
rights but upon receiver’s acts).

51. See 500 F.2d at 137 n.22.

The Third Circuit further erred when it assumed that the similarity 
of CATV and radio technologies justified the application of the func
tional test in Twentieth Century.51 Although no meaningful tech
nological differences distinguish the two media, the court should have 
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recognized that economic and practical considerations, the bases for 
the CATV decisions, warrant separate judicial policies for CATV and 
radio. The Supreme Court decided the CATV cases after more than 
a decade of explosive growth in that industry.52 During that time of 
growth CATV had not been subject to copyright liability for retrans
mission of broadcast signals.53 While Fortnightly and Teleprompter 
stemmed partly from the Court’s dissatisfaction with the quantitative 
approach to construing “performance,”54 the CATV decisions seem 
more the product of the Court’s reluctance to impose copyright liability 
upon an industry whose sustained growth and economic stability de
pended partially upon the lack of such liability.55

52. See D. LeDuc, supra note 18, at 81-183, 219-22. Cable television systems 
initially were developed as a response to the needs of outlying communities unable to 
re eive broadcast signals with ordinary7 antennae. In the last decade, however, CATV 
has grown beyond this early function; today, many systems originate programming, 
edit intercepted signals, and through relays provide programming from distant sources. 
See generally United States v. Southwestern Cable Co., 392 U.S. 157, 161-67 (1968); 
Cambridge Research Institute, Omnibus Copyright Revision 51-55 (1973); M. 
Summer, supra note 7, § 107.4.

53. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 401 n.30 
(1968).

54. See Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394, 
408 (1974); Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396-99
1968). The Court in Fortnightly felt the quantitative test did not accurately distinguish 

between the activities of the performer and those of the audience in the CATV in
dustry. See id. at 396-99.

55. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 403-05 
1968) Fortas, J., dissenting.) While the Fortnightly majority did not directly discuss

the national telecommunications policies underpinning its decision, Justice Fortas, writ
ing in dissent; sharply criticized the Court’s decision to abandon precedent to foster the 
growth of CATV. See id.

The ability of CATV systems to remain profitable while paying copyright fees is 
uncertain. See Hearings on S. 1361 Before the Subcomm, on Patents, Trademarks, and 
Copyrights of the Senate Comm, on the Judiciary, 93d Cong., 1st Sess. 317, 426 (1973).

56. Set Twentieth Century7 Music Corp. v. Aiken, 356 F. Supp. 271, 273-74 (W.D. 
Pa. 1973), revd, 500 F.2d 127 (3rd Cir. 1974), cert, granted, 419 U.S. 1067 
(1974). ASCAP’s licensing structure, including the policy of separately licens
ing radio broadcasters and commercial establishments receiving and reproducing 
broadcasts of copyrighted music in the ASCAP repertoire, long has been based 
upon Jewell-LaSalle. See id; note 16 supra and accompanying text. There is 
no indication that the Supreme Court in its CATV decisions intended to tamper with 
established structure and relationships. See Fortnightly Corp. v. United Artists Tele
vision. Inc >92 U.S. 390, 401 n.30 (1968) (established CATV relationships “would 
hardk be preserved by extending a questionable 35-year-old decision that in actual 
practice has not been applied outside its own factual context, so as retroactively to 
impose copyright liability where it has never been acknowledged to exist before”); note 
38 rupra and accompanying text.

57. See Twentieth Century Music Corp. v. Aiken, 356 F. Supp. 271, 273, 274 & 
n.4 (W.D. Pa. 1973), rev’d, 500 F.2d 127 (3rd Cir. 1974), cert, granted, 419 

The Court’s treatment of this new industry7 should not extend to 
radio broadcasters, commercial retransmitters of such broadcasts, and 
copyright holders, who have tailored their economic relationship sub
stantially in reliance upon Jewell-LaSalle 56 and have been subject to 
copyright liability and licensed in an orderly fashion for decades.57 
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Through participation in copyright pooling organizations58 that li
cense commercial users at modest rates, holders of music copyrights 
now receive substantial revenues.59 By relieving commercial estab
lishments of copyright liability for playing radio programming, the 
Third Circuit decision in Twentieth Century would deprive copyright 
holders of the income currently derived from the licensing of estab
lishments that retransmit radio broadcasts and of some of the income 
derived from licensing background music services that sell programmed 
repertoires to subscribers.60 Furthermore, the Twentieth Century de
cision could severely injure the specialized background music fran-

U.S. 1067 (1974) (ASCAP has licensed consistently since 1941); M. Nimmer, 
supra note 7, § 107.6 (ASCAP founded in 1914; other pooling organizations soon 
followed).

58. ASCAP is the largest copyright pooling organization, with a present membership 
of more than 15,000 writers and publishers. The organization pools the nondramatic 
performing rights in the musical compositions of its members to license the use of 
large musical repertoires. Broadcast Music, Inc. (BMI) controls most of the balance 
of American copyrighted music. Royalties collected through licensing are apportioned 
to ASCAP members on the basis of the general character and the average number of 
performances of each member’s works. See generally K-91, Inc. v. Gershwin Publishing 
Corp., 372 F.2d 1, 3-6 (9th Cir. 1967), cert, denied, 389 U.S. 1045 (1968); M. Nimmer. 
supra note 7, §§ 107.6, 125.6; S. Spring, Risks and Rights § 125, at 194-95 (1952).

59. See Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 129 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974); Brief for Petitioners at 10, Twentieth Century 
Music Corp. v. Aiken, supra. ASCAP graduates its licensing rates according to the bene
fit derived from the use of the copyrighted work and the user’s position in the chain 
of transmission. Aiken would have paid only $5 per month for access to the 
entire ASCAP repertoire. See Brief for Petitioners at 10, Twentieth Century 
Music Corp. v. Aiken, supra. When broadcasters, background music franchisers, 
or commercial establishments receiving broadcasts of copyrighted music are un
able to agree with ASCAP’s negotiated licensing rates, reasonable and nondiscrimina- 
tory rates are set by the United States District Court for the Southern District of New 
York pursuant to a 1950 consent judgment. See United States v. American Society of 
Composers, Authors, & Publishers, Civ. No. 13-95 (S.D.N.Y. Feb. 26, 1941), amended, 
1950 Trade Cases If 62,595 (S.D.N.Y.). While licensing hotels, bars, and restaurants 
that use broadcast background music, ASCAP has not chosen to require a license when 
the commercial establishment uses only a single radio and speaker. See Twentieth 
Century Music Corp. v. Aiken, 356 F. Supp. 271, 274 & n.4 (W.D. Pa. 1973), ret d, 
500 F.2d 127 (3d Cir. 1974), cert, granted, 419 U.S. 1067 (1974); M. Nimmer, 
supra note 7, § 107.41, at 410 n.204 (ASCAP discriminates by not licensing all 
bars and restaurants).

60. While some licensees might continue their relationship with ASCAP because 
of a contractual provision allowing the use of records and tapes, ASCAP and its member 
copyright proprietors probably would lose a considerable portion of the $246,000 
revenues currently received from commercial establishments licensed to receive broad
casts. Moreover, commercial establishments that buy the program music from back
ground music franchisers, which transmit the programming by wire or multiplex FM, 
may discontinue the purchases if they receive free substantially the same service b\ 
tuning to a commercial FM station. If the customers and revenue of background music
franchisers decrease, copyright fees paid by the franchisers decrease commensurately. 
ASCAP and its copyright proprietor members currently realize $2.1 million annually in 
licensing revenue from background music franchisers that sell programmed copyrighted
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chisers that presently compete with broadcasters in the supply of 
background music to commercial establishments.61

music to 75,000 business firms. Twentieth Century Music Corp. v. Aiken, 500 
F 2d 127, 129 ( 3d Cir.), cert, granted, 419 U.S. 1067 (1974); Brief for Petitioners 
at 10, 27-28, Twentieth Century Music Corp. v. Aiken, supra.

The Court in Teleprompter rationalized a similar revenue loss to a copyright holder 
by suggesting that the network broadcaster, who often is the copyright holder in the 
television industry', would realize a greater income from advertising because sponsors 
would be willing to pay higher advertising rates for advertisements that would reach 
larger audiences through the CATV services. See Teleprompter Corp. v. Columbia 
Broadcasting System, Inc., 415 U.S. 394, 410-14 (1974). This rationale cannot be ex
tended to the Twentieth Century situation because no analogous market expansion is 
forserable; radio advertising rates currently account for local audiences and include an 
estimate of the number of commercial establishments playing radio broadcasts publicly.

61. See Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 129 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974); note 60 supra.

62. See Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394, 
413 n.15 i1974). See also Mazer v. Stein, 347 U.S. 201, 219 (1954) (preservation of 
delicate balance of public and private interests).

63. Ser Teleprompter Corp. v. Columbia Broadcasting Corp., Inc., 415 U.S. 394, 
417-418 11974) (Douglas, J., with Burger, C.J., dissenting); Mazer v. Stein, 347 U.S. 
201, 219 ( 1954); cf. Teleprompter Corp. v. Columbia Broadcasting System, Inc., supra 
at 413 n.15 ( securing to copyright holders compensation for use of their works essential 
purposes of Copyright Act). See also B. Kaplan, supra note 7, at 57. The Copyright 
\<t. intended to secure the rights of creative artists from unauthorized performance or 
reproduction of their works, was based on the theory' that the most effective way to 
encourage creative efforts, which advances the public welfare, is to provide personal 
gain to the artists. Id.; see M. Nimmer, supra note 7, §§ 311, 514; Note, Cable Tele
vision and Copyright Royalties, 83 Yale L.J. 554, 557 (1974).

64. See Buck v. Jewell-LaSalle Realty Co., 2&3 U.S. 191, 199-201 (1931) (hotel 
providing broadcast music via loudspeakers); Society of European Stage Authors & 
Composers, Inc. v. New York Hotel Statler, Co., 19 F. Supp. 1, 6 (S.D.N.Y. 1937)

hotel providing broadcast music to private rooms via loudspeakers).
65. Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 134, 137 (3d Cir. 1974), 

cert granted, 419 U.S. 1067 ( 1974). The decision’s departure from the multiple 

The copyright law was not intended to freeze existing economic 
relationships.62 The courts, however, should not force departures from 
the reasonable and durable relationships that have secured the valu
able rights and rewards of copyright proprietors for the past four dec
ades. In order to reward past creative efforts and to encourage con
tinued creative output, Congress, through the Copyright Act, granted 
legally enforceable economic rights to copyright holders and simulta
neously facilitated public use and enjoyment.63 The Twentieth Cen
tury decision, if upheld by the Supreme Court, will narrow the scope 
of copyright protection and eliminate an important source of licensing 
revenues. Commercial establishments that now may amplify broad
casts of copyrighted music only with the permission of the copyright 
proprietor will be able to amplify broadcast signals without legal li
ability; activity that in the past has been judged performance 64 will 
now be considered a “mere extension of the range of audibility.”65 
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While the decision in Twentieth Century may reduce the indirect costs 
that the public pays for background music in commercial establish
ments,66 this public benefit should not come at the expense of depriv
ing copyright holders of protection of their legitimate rights.

performance doctrine, however, encompasses only “off-the-air” simultaneous inter
ception and retransmission; a delay in retransmission or the editing of the pro
grams still would constitute a performance. See Walt Disney Productions v. 
Alaska Television Network, Inc., 310 F. Supp. 1073, 1074-75 (W.D. Wash. 
1969) (storage on videotape of television signals intercepted by CATV operation prior 
to retransmission sufficient for performance).

66. The price paid for licensed copyrighted background music need not be recouped 
in the obvious form of an admission charge but may be reflected as an overhead cost 
of business operation passed on in other charges to the patron. See M. Nimmer, supra 
note 7, § 107.32.

67. See Twentieth Century Music Corp. v. Aiken, 356 F. Supp. 271, rev’d, 500 
F.2d 127 (3d Cir. 1974), cert, granted, 419 U.S. 1067 (1974). Compare Flood 
v. Kuhn, 407 U.S. 258, 283-84 (1972) (baseball exempt from antitrust laws) 
with Radovich v. National Football League, 352 U.S. 445, 451-52 (1957) (foot
ball not exempt) and United States v. International Boxing Club, 348 U.S. 236, 
241-43 (1955) (boxing not exempt). In Flood v. Kuhn, an antitrust action challenging 
the baseball contract reserve clause, the Supreme Court reaffirmed its 1922 decision 
exempting professional baseball from the antitrust laws on the ground that baseball is 
not interstate commerce, even though subsequent cases have held other sports not 
similarly exempt. See 407 U.S. at 269-85; Federal Baseball Club v. National League, 
259 U.S. 200 (1922). The Court recognized that although baseball has evolved into an 
interstate business, the complex economic arangements related to the sport developed 
in reliance upon the earlier Court decision, which Congress never overturned. See 
407 U.S. at 269-74, 283.

The Twentieth Century district court concluded that the CATV problem and 
Twentieth Century differed sufficiently in their commercial and legal aspects to justify 
application of a dual standard under the Flood v. Kuhn rationale. See 356 F. Supp. at 
274-75. The district court found the analvsis of antitrust laws in Flood especially apt 
because the copyright laws confer a form of monopoly. Id. at 275. The Third Circuit, 
however, failed to evaluate Twentieth Century in terms of Flood.

68. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 401 n.30 
(1968) (reluctance to ascribe copyright liability to industry previously not covered); 
cf. id. at 404 (Fortas, J., dissenting) (Court attempting to foster growth of CATV).

Adherence to the Jewell-LaSalle precedent in factually similar cases, 
such as Twentieth Century, and the concurrent application of func
tional analysis to cable television activities would comport with the 
Supreme Court’s occasional practice of utilizing stare decisis to up
hold economic interests that have developed in substantial and reason
able reliance upon a decision of the Court.67 The employment of dif
ferent constructions of the term performance in different factual set
tings is not anomalous. In fact, adoption of a dual performance 
standard would be appropriate because one construction meets the 
unique need of the nascent cable television industry while the other 
preserves the status quo in traditional, stabilized areas of communica
tions.68

A dual standard may lead to apparent inequities. Imposing copy
right liability upon a restauranteur like Aiken while permitting sophis
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ticated CATV systems to act totally outside the ambit of the Copyright 
Act seems unfair.69 Similarly, the imposition of copyright liability 
upon a restaurant, tavern, or hotel that received and ‘performed” 
copyrighted television broadcasts transmitted via CATV seems in
equitable where the CATV operation that channeled the broadcast 
signals remains free of liability.70 These inequities, however, do not 
necessarily justify the universal application of the functional test and 
the elimination of a significant source of revenue or of protections for 
copyright holders.

69. Cf. Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 137 (3d Cir. 1974), 
>rt granted, 419 U.S. 1067 (1974) (if sophisticated CATV does not perform,

ordinary restauranteur logically does not perform); M. Nimmer, supra note 7, 
107 45. at 414.11. The contrast between the Teleprompter system and George 

Aiken’s restaurant is striking. The CATV outlets in Teleprompter were part of 
the greater Teleprompter Corporation, which had 620,000 subscribers representing 15.5 
percent of the CATV market and was the largest owner of CATV systems in 1972. 
M Slides, Cable Television U.S.A. 24 (1972). Aiken, on the other hand, owned a 
fast food establishment that could accomodate about 40 patrons at counters and booths;

ngle radio was connected to four separate loudspeakers. 500 F.2d at 128. Profes- 
>r Ximmer has proposed the elimination of the copyright liability of bars or restaurants 

using broadcast signals. M. Nimmer, supra note 7, § 107.45.
70. A more troublesome hypothetical may be posed. Cable systems may carry FM 

hr id ists without risking copyright liability. See Hearings on S. 1006 Before the 
Sul omtn. on Patents, Trademarks, and Copyrights of the Senate Comm, on the Judiciary, 
89th Cong 2d Sess. 140 (1966) (remarks of H. Finkelstein, then ASCAP counsel). 
Th« liability of a restauranteur who received and amplified FM broadcasts from a CATV

would be uncertain in the absence of Supreme Court clarification of the tests for 
performance.

71. Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 398 (1968);
«th Century Music Corp. v. Aiken, 500 F.2d 127, 134, 137 (3d Cir. 1974), 

cert, granted, 419 U.S. 1067 (1974); cf. Fortnightly Corp. v. United Artists Tele- 
vision, Inc. supra at 405-06 (Fortas, J., dissenting) (Court’s division of broadcasters 
and viewers is disarmingly simple).

- Si <• r< ]( prompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394, 
408 (1974 Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 398-400 
(1968).

500 F.2d at 128-29; see Buck v. Jewell-LaSalle Realty' Co., 283 U.S. 191, 199-201 
(1931).

The Third Circuit in Twentieth Century did not consistently apply 
either the functional or quantitative test. The Third Circuit’s decision 
represented a result based less upon analysis than upon the Supreme 
Court’s facile aphorism that, "Broadcasters perform. Viewers do not 
perform.’’71 In the cable decisions the Supreme Court found that the 
hid longed CATV operations served more a viewer than a broadcaster 

function, largely because the CATV facilities acted merely as func
tional extensions of home viewings sets.72 The analogy of CATV ac
tivity to a nonpublic, passive function uncertainly extends to the 
activity at issue in Twentieth Century. Because Aiken’s radio and 
loudspeakers reproduced and transmitted the original broadcast signal, 
his activities resembled those of the original broadcaster.73 A func
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tional distinction between the CATV retransmission of electrical waves 
and Aiken’s conversion and retransmission of waves therefore is rea
sonable. Moreover, the consequent finding of multiple broadcasters 
within the same chain of transmission where the activities of the 
secondary transmitter are functionally analogous to those of the orig
inal broadcaster is justified. The Supreme Court, in positing the 
broadcaster-viewer dichotomy and confirming Jewell-LaSalle, did not 
undermine the multiple performance doctrine.74

74. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396 n.18. 
401 n.30 (1968) (Jewell-LaSalle limited to its facts). But see M. Nimmer, supra note 
7, §§ 107.41, 107.44 (Fortnightly Court effectively overruled Jewell-LaSalle although 
it could have distinguished the case).

75. 500 F.2d at 137; see note 69 supra.
76. See 500 F.2d at 137. The Third Circuit inquiry resembles the Jewell-LaSalle 

analysis. In Jewell-LaSalle the Supreme Court considered whether a hotel operator re
ceiving and amplifying a radio broadcast of copyrighted material contributed as much to 
facilitate hearing by members of the public as did a hotel operator who hired an 
orchestra to perform the same material. See Buck v. Jewell-LaSalle Realty Co., 283 
U.S. 191, 201 (1931).

77. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 405, 407 
(1968) (Fortas, J., dissenting). Because neither test presently provides dependable 
guidelines for judicial construction, analysis has become an exercise in comparing the 
facts in Jewell-LaSalle or Fortnightly with a particularized set of facts, rather than an 
application of analytical tests. See Twentieth Century Music Corp. v. Aiken, 500 F.2d 
127, 137 (3rd Cir. 1974), cert, granted, 419 U.S. 1067 (1974) (restauranteur 
found not performing after comparison of Teleprompter rather than through applica
tion of functional test).

78. See Society of European Stage Authors & Composers, Inc. v. New York Hotel 
Statler Co., 19 F. Supp. 1, 6 (S.D.N.Y. 1937) (hotel maintaining receiving sets con
nected with loudspeakers in rooms performed when it reproduced copyrighted songs 
broadcast bv licensed radio station); cf. Chappell & Co. v. Middletown Farmers Mkt. 
& Auction Co., 334 F.2d 303, 305-06 (3d Cir. 1964) (radio broadcast in shopping 
mart).

Under the guise of applying a functional analysis, the appellate 
court in Twentieth Century simply analogized from the great to the 
small: if Fortnightly with its sophisticated CATV plant and Tele
prompter with its even more elaborate programming facilities were 
not “performing,” Aiken was not performing when he activated his 
radio.75 Failing to evaluate the relative function of the restaurant 
radio in the overall broadcasting process, the Third Circuit unwittingly 
reverted to the quantitative inquiry and concluded that Aiken had not 
performed because he had not done as much as the CATV operators 
previously adjudged nonperformers by the Supreme Court had done.7'’

The Twentieth Century court’s imprecise analysis and failure to 
harmonize the conflicting quantitative and functional tests suggests 
broader difficulties inherent in the tests. Both standards of perform
ance are vague and invite highly subjective judicial analysis.77 78 Lower 
courts have only partially delineated the parameters of the quantita
tive test since the Jewell-LaSalle decision,7S and the functional test. 
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posited but never clearly articulated by the Supreme Court, has 
raised largely unresolved problems of construction.79

79. See fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 405 (1968) 
Fortas, J., dissenting) (functional test less clear than admittedly limited quantitative 

test).
SO. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 395-97; 

id at 105 Fortas, J., dissenting); Note, CATV and Copyright Liability: On A Clear 
Day Can See Forever, supra note 18, at 1505, 1529 (1966). See also M. Nimmer, 

r<; note 7, § 107.45. When the courts were concerned principally with protecting 
op\ right holders from unauthorized live performances of mechanical reproductions of 

' ires or texts, quantitative contribution was both easily measurable and reliable as a 
»nstniction of “performance,” because the courts could analogize to the conventional 

lac understanding of the term. See Fortnightly Corp. v. United Artists Television, Inc., 
392 U.S. 390, 395 & nn. 14 & 15 (1968). The quantitative test also was easily ex- 
’• nded to cases involving both primary and secondary radio broadcasts. See Buck v. 
J- a- 11-I.aSalle Realty Co., 283 U.S. 191, 196-97 (1931) (Copyright Act applicable to 
radio broadcasts); Jerome H. Remick & Co. v. American Auto. Accessories Co., 5 
i 2<1 411 (6th Cir. 1925) (Copyright Act should be read flexibly to accommodate 
(ethnological innovations); M. Witmark & Sons v. L. Bamberger & Co., 291 F. 776, 
"MJ D.N.J. 1923) (radio broadcast constitutes performance under Copyright Act).

■81 While a functional approach might prove preferable to the narrow inquiry of 
the- quantitative test, the functional test postulated in Fortnightly is too vague to ensure 
oruistvncy in judicial construction. See Fortnightlv Corp. v. United Artists Television, 

Inc., 392 U.S. 390, 405 (1968) (Fortas, J., dissenting).
82. See id. at 398-99 (1969). The distinction between broadcasters and viewers 

It-rivt-s from earlier doctrines that distinguished between the exhibitor of a stage play 
• nd the the ater audience. See id. at 398. The functional test, however, imposes 
legal distinctions less precise than the lay usages of “perform”, “broadcaster”, and
viewer and, consequently, has introduced new semantic difficulties. See id. at 405, 

407 (Fortas, J., dissenting).
83. See id. at 398.

Although the quantitative measure of a user’s contribution to the 
hearing or viewing of copyrighted material may have been an ap
propriate measure of performance when the courts principally con
sidered live renditions of copyrighted works and during the early 
growth of radio broadcasting, the test has not proven flexible enough 
to be adapted to sophisticated communications technology.80 One
dimensional in its inquiry, the quantitative standard cannot produce 
a balanced view of performance; a court using the standard cannot 
perceive differences between broadcasters and viewers that are un
related to quantitative contribution.

As presently articulated and as applied in Twentieth Century, how
ever. the functional test does not constitute a preferable construction 

t performance.”81 The Supreme Court in its CATV decisions failed 
to instantiate the functional test beyond the simplistic division of the 
participants in television viewing into “active” broadcasters, who per
form, and “passive” viewers, who do not.82 Moreover, by recognizing 
that a television broadcaster does less than a stage play exhibitor and 
that, conversely, a viewer does more than a member of a theater 
audience,83 the Fortnightly Court introduced a quantitative element 
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into its functional analysis. Finally, a functional analysis need not 
be confined to a broadcaster-viewer dichotomy. The playing of copy
righted music through a radio receiver and loudspeakers in a com
mercial establishment is functionally analogous to engagement of an 
orchestra to perform copyrighted music in person or to amplification 
of copyrighted sound recordings by phonograph; performance has 
been found in both latter factual contexts.84 As a practical matter, 
courts have resolved the performance question by analyzing both the 
quantitative contribution and functional role of the transmitter, rather 
than by applying either one test or the other. Thus, a transmitter 
making a considerable quantitative contribution but evincing an other
wise non-broadcaster function may be held liable as may a transmitter 
manifesting a broadcaster function although quantitatively contribut
ing little. This matrix fails to provide the consistent guidelines needed 
by courts that must define performance or try to preserve the delicately 
balanced public and private interests and policies that underlie the 
Copyright Act of 1909.

84. See Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 198, 201 (1931). Com
pare Twentieth Century Music Corp. v. Aiken, 500 F.2d 127, 128-29 (3d Cir. 1974), 
cert, granted, 419 U.S. 1067 (1974) (amplification of radio broadcast in restau
rant) with Herbert v. Shanley Co., 242 U.S. 591, 594-95 (1917) (live per
formance by orchestra in hotel) and Irving Berlin, Inc. v. Daigle, 31 F.2d 832, 
833 (5th Cir. 1929) (phonograph amplification of sound recording).

85. Any construction of “performance” must resolve the key question of “where, if 
anywhere, in the chain of transmissions and public reception, the copyright owner’s 
control should stop.” B. Kaplan, supra note 7, at 104.

86. See, e.g., Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S.
394, 414 & n.16 (1974); id. at 415 (Blackmun, J., dissenting); id. at 422 (Douglas, 
J., dissenting); Lipper, The Congress, the Court, and the Commissioner: A Legacy of 
Fortnightly, 44 N.Y.U.L. Rev. 521, 535 (1969); Note, supra note 38, at 1541-48. The 
language of the 1909 Act has been characterized as cumbersome and cryptic, a maze 
for those seeking to rely upon the Act, and an inadequate vehicle for the accommoda
tion of technologically novel communications forms. See Cambridge Research Insti
tute, supra note 52, at 19-20; A. Latman, Howell’s Copyright Law 7 (1962); 
Note, CATV Liability for the Uncompensated Transmission of Television Programs, 50
Minn. L. Rev. 349, 375-77 (1965).

Interests of both copyright holders and the public might best be 
protected by a standard independent of both the quantitative and the 
functional tests; irrespective of traditional constructions of “perform
ance,” “public,” and “for profit,” courts should find copyright infringe
ment where a person or entity benefits from a nonincidental use of a 
copyrighted work. Such a standard would eliminate needless fictions 
and would ensure that, where socially reasonable, revenues would 
accrue to the copyright holder whenever his work was used by another 
person for economic benefit.85 86 *

As several authorities have recognized, however, the preferable 
long-term solution to the copyright problem lies in comprehensive con
gressional revision of the illucid and antiquated copyright laws.88 Al
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though the many legislative attempts during the past 65 years to 
rewrite the 1909 Act have been unsuccessful,87 passage of a copyright 
reform bill now seems imminent.88 Embodying an approach similar 
to that advocated above, the bill currently under consideration would 
resolve most of the problems raised by the conflicting quantitative and 
functional constructions of present law 89 and would provide flexibility 
to embrace future technological developments.90 Under the proposal, 
restauranteur Aiken’s activation of a radio receiver connected to a 
multiple loudspeaker system in a commercial establishment would con
stitute a performance.91 The proposed revision would distinguish the 
Twentieth Century commercial use of multiple loudspeakers from the 

87. See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 396 n.17. 
See generally Cambridge Research Institute, supra note 52, at 19-24; Copyright 
109-21 A. Kent & H. Lancour, eds. 1972); S. Rep. No. 983, 93d Cong., 2d Sess. 
101-03 (1974).

88. On September 6, 1974 the Senate, by a vote of 70-1, passed Senate Bill 1361, 
‘U m 4 recently considered proposal to revise the Copvright Act of 1909. See S. 
1361, 93d Cong., 2d Sess. §§ 101-2318 (1974); 120 Cong. Rec. S.16167 (daily ed. 
S pt 6, 1974). The bill was referred to the Committee on the Judiciary of the House 
of Representatives on September 12, 1974. See 120 Cong. Rec. H.9250 (daily ed. 
Sept. 12 1974). While no House action was taken before adjournment of the 93rd 
( ngre-ss. the bill was reintroduced in identical form as Senate Bill 22 at the inception

t the first session of the 94th Congress, and prospects for passage appear favorable. 
S-• S 22. 94th Cong., 1st Sess. §§ 101-2318 (1975); 121 Cong. Rec. S.30 (daily ed. 
Jan. 15, 1975).

S * Senate Bill 22 would obviate the need for judicially-created tests for performance 
• . : < it provides an explicit definition of “performance” of copyrighted material. 

Under the proposed act, performance would include reciting, rendering, playing, danc- 
: ; <•: acting the copyrighted work, either directly or by means of any device or process. 

S' • S 22 94th Cong., 1st Sess. § 101 (1975). The proposed act also excepts certain 
and users from liability because of the incidental nature of the use. See S. 22, 

*4th Cong., 1st Sess. §§ 106, 110 (1975). Prior recent revision efforts consistently 
reflect this approach. See, e.g., S. 1361, 93d Cong., 2d Sess. §§ 106, 110 (1974); S.

Cong., 1st Sess. §§ 106, 110 (1971); H.R. 2512, 90th Cong., 1st Sess. 
§§ 106, 110 (1967).

The proposed revision effectively would codify the Jewell-LaSalle multiple per- 
f rniame doctrine in that the definition of performance would include secondary trans
missions or "any further act by which that rendition or showing is transmitted to the 
publn .... A performance may be accomplished either directly or by means of any 
dev - or process, including all kinds of equipment for reproducing or amplifying 
sounds r \isual images, any sort of transmitting apparatus, any type of electronic 

leva] system, and any other techniques and systems not yet in use or even invented.”
S. Rep. No. 983, 93d Cong., 2d Sess. 112-14 (1974) (S. 22 and S. 1361 are identical; 
R'P<>rt speaks to both bills).

90. &M 120 Cong. Rec. S.16070 (daily ed. Sept. 6, 1974) (remarks of Senator 
M < '!• Ilan > (flexible language needed to reflect communications evolution). In addi
tion to fixing < tear copyright liability and compulsory licensing for CATV, the bill 
addresses computer usage, library photocopying, educational reproduction, and coin- 
operate<! mush machines. See S. 22, 94th Cong., 1st Sess. §§ 108, 110(2), 111, 116, 
117 (1975).

91. See S. 22, 94th Cong., 1st Sess. §§ 101, 106(4) (1975).
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use of the single receiving set commonly found in modest commercial 
operations and in private homes.92

92. Recognizing that a secondary transmission of a radio broadcast through the 
activation of an ordinary' receiver is minimal, the bill’s drafters exempted from liability 
the use of an ordinary home-style radio or television in a hotel or tavern that neither 
charges an admission fee nor uses a multiple loudspeaker system. See S. 22, 94th 
Cong., 1st Sess. § 110(5) (1975). Although the intent may be to exclude small 
restaurants and taverns from copyright liability, a restauranteur like Aiken would be 
liable because of his use of a multiple loudspeaker system. See S. Rep. No. 983, 93d 
Cong., 2d Sess. 129-30 (1974).

Absent much-needed intervention by Congress or the Supreme 
Court, the unsatisfactory resolution of conflicting Supreme Court pre
cedent by the court in Twentieth Century stands as a decision that 
regrettably may be followed by other federal tribunals. The Third 
Circuit’s conclusion that retransmission of a radio broadcast is a mere 
extension of the range of the broadcaster’s audibility and not a per
formance apart from the original broadcast exceeded the intended 
scope of the Supreme Court’s cable television decisions and essentially 
constitutes an adoption of Supreme Court language unsupported by 
the substantive and policy underpinnings. While attempting to em
brace the functional test, the court applied neither the functional nor 
the quantitative test correctly. The imprecise analysis in Twentieth 
Century underscores the inherent limitations of each test and the need 
for a more workable approach that will allow the courts to achieve a 
reasonable balance between the creator’s copyright interest and na
tional communications policy. Lacking sensitivity to these concerns, 
Twentieth Century Music Corp. v. Aiken marks an imprudent de
parture from the long-standing precedent of Buck v. Jewell-LaSalle 
Realty Co.

Steven M. Bierman



BOOK REVIEW

Oir Kindly Parent—The State by Patrick T. Murphy. New York: 
Viking, 1974. Pp. 180. $8.95.

The citv of Chicago, perhaps more than any other city in America, 
has been associated with the formation and development of the ju
venile court. Facing a system in which young children were incar
cerated in jails and almshouses with adults or in inadequate private 
industrial and training schools, the crusaders of the 1890s struggled 
to establish institutional reform and the concept of state responsibility 
tor delinquent and predelinquent children. The efforts of the Chi- 
ago reformers resulted in the enactment of the Illinois Juvenile Court 

Act in 1899? Although the Act did not fulfill the goals the reformers 
had set for themselves,1 2 it became a model for the nation. By 1966, 
when the United States Supreme Court began earnestly to scrutinize 
juvenile proceedings,3 the juvenile court system had been implemented 
in even’ state, the District of Columbia, and Puerto Rico.

1. Act of Apr. 21, 1899, [1899] Ill. Laws 131.
2 See Fox, Juvenile Justice Reform: An Historical Perspective, 22 Stan. L. Rev. 

1187. 1222-30 (1970).
3. See Kent v. United States, 383 U.S. 541 (1966).
4. P. Murphy, Our Kindly Parent—The State (1974).

Seventy-two years after the enactment of the Illinois statute, Patrick 
T Murphy became chief attorney of the Juvenile Legal Aid Society 
in Chicago. His book, Our Kindly Parent—The State,4 is an account 
of his next three years, during which he discovered that the Juvenile 
Court Act had done little to improve the conditions in the institutions 
that housed Chicago’s wards or to foster the concept of the state’s 
responsibility for committed children. The story Murphy tells is a 
sad one, a story that dispels the myth of “a child-oriented society” 
with the reality of a system that places children at the mercy of 
parents, social workers, judges, and other Movers of children.” The 
story of Chicago is sadder still because attorneys working in the ju
venile systems of other cities have found the same tragedies.

Children enter the juvenile system in several ways: Many commit 
acts that violate the criminal code; some are considered beyond con
trol, incorrigible, or in need of supervision; others are neglected or 
dependent. In each case, the child may be removed from the custody 
of his parents and placed in the protective custody of a state agency. 
Once the state takes custody, however, it is difficult to determine 
whether it is doing a better job than the parents did.

[1019]
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Murphy notes:

[S]ince the inception of the juvenile courts almost a century ago, 
a veil of secrecy has surrounded them and their activities. The 
alleged reason for this secrecy is to protect the names and lives of 
the children and families who are “aided” by the juvenile justice 
system. But . . . the secrecy is perpetuated more to protect those 
who work within the state bureaucracies than to maintain the 
anonymity of those who are compelled to endure being “saved” 
by the system of juvenile justice.5

5. Id. at vii-viii.
6. See id. at 20-23.
7. People v. Presley, 47 Ill. 2d 50, 56, 264 N.E.2d 177, 180 (1970).

Murphy’s purpose is to pierce that veil of secrecy in order to expose 
the hypocrisy of the juvenile justice system and to enlighten those 
who still believe that the promise of the juvenile court is being ful
filled. His secondary purpose is to show that, given competent legal 
representation, children can be protected. He accomplishes the first 
by the stories of children he found trapped within the endless bu
reaucracy and hopeless institutions of the Illinois juvenile system. He 
accomplishes the second by relating “war stories” of victories and set
backs in suits initiated by the Chicago Juvenile Legal Aid Society.

The children about whom Murphy writes lived in Illinois, but their 
experiences parallel those of children from all parts of the country 
who are unfortunate enough to come before the juvenile court. Many 
children, like Elinor Miromir, are locked up daily because of conflicts 
with their mothers.6 Juvenile court judges and social workers myopi
cally view the problem of a girl who constantly runs away or who is 
sexually active as a problem solely attributable to a child who won’t 
behave. Piously, courts of appeals that hold Persons in Need of Su
pervision and runaway statutes valid conclude, for example:

To hold otherwise would substantially thwart one of the salutary 
purposes of the Juvenile Court Act, viz., to provide for the 
rehabilitation of delinquent minors at a stage before they have 
embarked upon the commission of substantive criminal offenses. 
The state, as parens patriae, clearly has an interest in safeguarding 
the lives of delinquent minors, as well as preserving an orderly 
society, and it would be largely hamstrung if it were precluded 
from depriving incorrigible minors of their liberty in the absence 
of the proof of their commission of substantive crimes.7

Judges refuse to understand that these children often flee from a 
disintegrating family situation in which the parent may be solely at 
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fault, or that incarceration in a juvenile facility will not solidify a 
collapsing family.

Xot only will incarceration fail to prevent the collapse, but it also 
mav destroy the child since the treatment that often accompanies 
incarceration would shatter the soul of a hardened adult. For ex
am pie, at Elgin State Mental Hospital, a facility for retarded and 
emotionally disturbed individuals, Murphy found Billy and Tommy, 
two 12-year olds, tied spread-eagled to their beds, dressed in short 
hackless gowns, and placed in the playroom while other boys watched 
television. The boys received this punishment because they acted 
out sexually. Their public humiliation was designed to ease the 
burden of the attending nurse.8 At the Illinois Industrial School for 
Boys in Sheridan, 80 percent of whose residents have not committed 
crimes, Murphy found that the care, custody, and discipline, theoret
ical lv similar under Illinois law to the care the parents should provide, 
consisted of the following:

8. See P. Murphy, supra note 4, at 32-34.
9. Id. at 47.

10. See id. at 59-61.
11. See id. at 67-68.

. . . steel doors on some cell blocks . . . about thirty inches wide 
and seven feet high. A small opening is located at eye level, 
covered by a transparent plastic plate that slides up and down 
as well as by a steel plate on the outside which locks shut. Each 
cell contains a triangular-shaped light fixture built into the corner 
which can be turned off and on only through a control in the 
gallery. The cell doors are secured by a lock opened by a large 
brass key. The cellblocks with the solid steel doors have a gallery 
between the facing rows of cell doors. There is a barred window 
and a cast aluminum or porcelain combination toilet and sink in 
each cell. There is only cold running water. A metal bed with a 
solid cotton or foam-rubber mattress is built into the wall of each 
cell, and though Reed [a guard at Sheridan] stated that all boys 
should have sheets, some do not have pillows. On the solitary 
confinement tier, C-7, the boys receive their food on paper plates 
and use plastic spoons.9

Earn Woodson, a resident at Sheridan, spent nearly 400 days of a 
three year stay in solitary confinement and received Thorazine to 
quiet him.1" Fortunately, he did not die from the effects of this treat
ment, but his friend Robert Smith did.11

These tragedies continue to occur because juvenile courts have 
illinglv delegated authority to state agencies and have been unwill

ing to supervise them adequately. Further, legal representation of 
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children has been poor.12 Fortunately, representation is improving. 
The types of suits Murphy filed in Chicago are being filed throughout 
the country in attempts to force state authorities to accept and hu
manely to discharge their responsibilities under state juvenile court leg
islation. State agencies, however, unyieldingly defend their programs 
as therapeutic and rehabilitative rather than promote changes in them. 
While agency goals may remain rehabilitative and therapeutic, the 
methods clearly are punitive.

12. When Murphv became chief attorney of the Chicago Legal Aid Society, the 
Public Defender’s Office had never appealed a juvenile case, nor had it ever sued 
a state agency for an abuse of authority. See id. at 12.

° Co-director, Georgetown Juvenile Clinic; Adjunct Professor of Law, George
town University Law Center. B.S., Northwestern University; J.D., Georgetown Uni
versity Law Center.

During the three years that Murphy battled the Illinois juvenile 
system, he and his staff exposed and eliminated some abuses in Illinois. 
In recounting this effort, Murphy has written an important book. It 
is a warning to the members of the nonlegal community that they 
should not quickly accept the benevolent words of the government 
when it speaks nobly about the care children receive under its auspices. 
Our Kindly Parent—The State additionally serves as a reminder to 
attorneys and judges who work within the juvenile justice svstem 
that the rehabilitative ideal is far from realization and that it will not 
be realized until they are willing to challenge the state, perhaps even 
gain its enmity, to force the state to accept its responsibility.

Wallace J. Mlyniec *
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