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INTRODUCTORY NOTE

The impeachment inquiry into the activities of Richard M. Nixon 
conducted by the Ninety-third Congress raised many fundamental 
legal issues. Commentators recently have debated the general nature 
and scope of the impeachment process, and the evidence presented 
against Richard Nixon has generated much public discussion over the 
definition of impeachable conduct. Although many of these issues are 
rooted in Anglo-American legal traditions much older than the Con
stitution, they continue to generate much controversy.

In an attempt to present several contemporary approaches to legal 
issues raised by the impeachment process, the Georgetown Law Journal 
has compiled the following four articles. The first article offers the sug
gestion that impeachment for high crimes and misdemeanors results 
from a breach of the public trust. The authors thoroughly analyze the 
development of Whig theory underlying the Constitution, discuss the 
English and American impeachment precedents, and conclude that 
since trust principles define the duties of public officials, impeachment 
properl v is based on breach of the public trust. The remaining articles, 
written In members of the Ninety-third Congress who sat on the House 
Committee on the Judiciary during its impeachment inquiry, provide 
a more topical perspective to the discussion of impeachment. After 
presenting his definition of an impeachable offense and the proper 
standard of proof, former Congressman Lawrence Hogan describes the 
process that led him to conclude that Richard Nixon should be im
peached. Congressman George Danielson addresses the narrow issue 
<>l presidential immunity from criminal prosecution and concludes that 
neither the Constitution nor historical evidence supports such a privi
lege Finally, Congressman Edward Mezvinsky presents the evidence 
indic ating that Richard Nixon committed willful tax evasion and argues 
that such conduct constitutes an impeachable offense.

[1023]
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These articles raise only a few issues related to the impeachment 
process. They do suggest several definitions of what constitutes im
peachable conduct, however, and often apply these definitions to the 
evidence compiled against Richard Nixon. The Journal is pleased to 
provide this forum for the discussion of these important issues.



PUBLIC OFFICE AS A PUBLIC TRUST: A 
SUGGESTION THAT IMPEACHMENT FOR HIGH 
CRIMES AND MISDEMEANORS IMPLIES A 
FIDUCIARY STANDARD*

E. Mabry Rogers00 and Stephen B. Young000

The Constitution defines impeachable conduct as “Treason, Bribery 
or other high Crimes and Misdemeanors,” * 1 2 but considerable uncer
tainty exists as to what specific kinds of official misconduct the framers 
intended to proscribe by use of the phrase high crimes and misde
meanors."’ This article offers the concept of ‘breach of public trust” 
as a definition of “high Crimes and Misdemeanors.” That definition 
best describes the impeachable offenses contemplated by the framers 
and best implements the constitutional arrangement of limited and 
delegated governmental powers. Such a concept also recognizes the 
historical, philosophical, and conceptual influences that led the con
stitutional framers to adopt the “high Crimes and Misdemeanors” lan
guage and succinctly defines the standard employed by courts and 
Congress in deciding cases of impeachment.

\ prior version of this article was presented to the Minority and Majority staffs 
»nd to various Members of the House Committee on the Judiciary in July, 1974.

Law Clerk to Judge Seybourn II. Lvnne, United States District Court, N.D. Ala.; 
B V. Yak- Univ., 1969; J.D., Harvard Univ., 1974.

009 Attorney, Simpson, Thacher & Bartlett: A.B., Harvard College, 1967; J.D., 
Harvard Univ., 1974.

1. U.S. Const, art. II, § 4.
2. Ser, e.g., R. Berger, Impeachment: The Constitutional Problems 53-102 

11973); Berger, The President. Congress, and the Courts, 83 Yale L.J. 1111, 1137-55
1971 Kurland. The Constitution and the Tenure of Federal Judges: Some Notes 

from History, 36 U. Chi. L. Rev. 665, 668 (1969).
1. See C. Wood, The Creation of the American Republic 1776-1787, at 14, 

15 1969). See generally B. Bah.yn, Ideological Orb.ins of the American Revolu
tion 22-54 (1967).

Influences on the Constitution’s Framers

ENGLISH POLITICAL THEORY

The framers of the federal Constitution relied to a great extent on 
the Radical Whig tradition in English politics,3 including the writings 
of John Locke, the most philosophical of the Whig political theorists. 
The W higs rejected absolute monarchy as intolerable and felt that a 
Constitution" must form the basis of any properly organized society. 

1 nder a constitution that would replace the unregulated will of one 
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man with a svstem of regulated power, the liberty of the people would 
flourish.4 5 6 Locke’s Second Treatise of Civil Government, which was 
published in 1690, exemplified the Whig perspective bv defending the 
English revolutionaries w ho, in both the Revolution in the 1640s and 
the Glorious Revolution of 1688;’ had sought to confine and restrain 
government and thereby protect the liberty of the people/’

4. See G. Wood, supra note 3, at 24-25; J. Locke, The Second Treatise oe Civil 
Government §§ 95-98, at 48-49, 107-08 (Gough ed. 1948).

5. See Gough, Introduction to J. Locke, supra note 4, at vii-viii, xxxi-xxxii.
6. See id. §§ 223-27, at 109-11; G. Wood, supra note 3, at 22-23.
7. See J. Locke, supra note 4, §§ 119-22, at 60-74.
8. See id. § 149, at 74; G. Wood, supra note 3, at 283. Locke observed that ‘‘men 

give up all their natural power to the society which they enter into, and the community 
put the legislative power into such hands as they think fit, with this trust, that thev shall 
be governed by declared laws, or else their peace, quiet, and property will still be at the 
same uncertainty as it was in the state of nature.” |. Locke, supra § 136, at 68.

9. See id. §§ 156, 221-22, at 77-78, 107-09.
10. Id. § 221, at 107.
11. Id. § 222, at 108.

To formulate a new theory of constitutional government calling for 
restrained public authority, Locke borrowed two devices developed 
bv the common law—contract and trust. He used the theory of con
tract to explain the origins of government and political obligation. He 
relied upon the concept of a trust to limit governmental power to the 
exercise of those specific functions delegated to the Government.7 
Officials would not enjov power as a personal right but would hold 
it subject to a burden; the Government’s power should be encumbered 
with a trust to act on behalf of the beneficiaries—all those who had 
created government by the social contract.8 According to Locke, the 
power of both an executive and the legislature represents a fiduciary 
trust. The public delegates power to their representatives so that they 
may act for society’s benefit; neither the executive nor the legislators 
can use that poyver arbitrarily or exceed the limits imposed by the 
fiduciary obligations of the public trust.9 Furthermore, when either 
the legislature or the executive acts contrary to the trust of the people, 
the poyver that the beneficiaries had delegated to the errant official 
should revert to the people.10 If either entity attempts “to grasp 
themselves or put into the hands of any other an absolute poyver over 
the lives, liberties, and estates of the people, by this breach of trust 
they forfeit the power the people put into their hands.” 11

The English Whigs and their American disciples conceived of politi
cal life as a constant rivalry between liberty, which represented the 
rights and interests of the citizens, and power, which comprised the 
means whereby those in authority bent others to their will. These 
two social forces, in turn, could coexist harmoniously only in the most 
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rare and balanced of circumstances.’-' The evil of power, however, 
ai more from its potential abuse than from any inherent attribute 
of power itself; man’s natural lust, greed, and thirst for self-aggran
dizement gave to power its dangerous propensity.12 13 14 Although politics 
and government were central to a happy commonwealth, such a dis
tribution of positions and offices only whetted appetites for more 
power.” For English Whigs and American revolutionaries, therefore, 
power had to be diffused throughout the society because broader 
dispersion expands the liberties and self-fulfillment of all the people 
and reduces the possibility of a few acting to prejudice the many.15 16 
Moreover, to control power, limit unbridled discretion, and achieve 
a civil societv, the constitutions of both England and the United States 
established governments of laws and not of men. Paraphrasing the 
English Whig, Harrington, John Adams wrote: ‘[W]here the public 
interest governs, it is a government of laws, and not of men. The 
interest of a king, or of a party, is another thing—it is a private inter
est: and where private interest governs, it is a government of men, 
and not of laws.” 1,5 A constitution would ensure that private inter
est does not override public interest as the central purpose of the 
state.17

12. Sec B. Bailyn, supra note 3, at 56-59, 77-79; G. Wood, supra note 3, at 22-23.
13. B. Bailyn, supra note 3, at 59. Power was perceived as aggressive and can- 

cerous, with an encroaching nature difficult to control. See id. at 56. In Professor 
Bailyn’s words, the American revolutionaries believed that power had an “endlessly 
propulsive tendency to expand itself beyond legitimate boundaries.” Id.

14. See G. Wood, supra note 3, at 21.
15. See id. at 22.
16. 4 |. Adams, Works 404 ( 1850).
17. The English Whig John Trenchard, whose writings were influential in America, 

'-■(>< ated this thought. Trenchard stated that “[t]he great Point of Nicety and Care in 
forming the Constitution [isj that the Persons entrusted and representing, shall either 
never hav< any interest detached from the Persons entrusting and represented, or never

'.!■ ms to pursue it." J. Trin< hard & T. CoimoN. 2 Cvio’s Li m-m 233 (1755), 
reprinted in G. Wood, supra note 3, at 25.

18. Sc< Gough, Introduction to J. Locke, supra note 4, at xxv-xxvii.
19. John \dains later adopted the word ‘dominion’ to express his aversion to 

abuses of excess power, taking the concept from the law of property, where dominion 
signifies fh< high st possible degree ol ownership and possession. See B. Bailyn, supra 
note 3, at 55-56. Locke and Adams both feared that public power would become per- 
sonal. a kind of private property whereby the owner need have no regard for anything 
other than his own will and desire, and each recognized that the English and Ameri
tan revolutions had been fought to overthrow Royal “dominion.” Sec G. Wood, supra 
note >. at 2 >-2 1 12-15; cf. B Bailyn, supra at 56 00; J. Locke, supra note 4, §§ 229- 
30, at 112-13.

Because common law concepts of fiduciary obligations made it pos
sible to divorce private interest from the exercise of public power,18 
Locke turned to the notion of government as a trust. Like a trustee 
of private property, an officeholder has no right to assert private 
dominion " over the power he holds;19 his use of the property must be 
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limited to such acts as will benefit those who gave him his power.20 
To prevent private interest from diverting public power from its nar
row course, Whig theorists necessarily had to strip public office of 
the attributes of dominion by turning it into a public trust.

20. See A. Scott, The Law of Trusts § 2.3, at 37-38 (3d ed. 1967); Restatement 
(Second) of Trusts § 2 (1959).

21. See 4 W. Holdsworth, A History of- English Law 425-27 (3d ed. 1945); 
F. Maitland, Equity 23-24 (1920); Ames, The Origin of Uses and Tnists, 21 Harv. 
L. Rev. 261, 272-74 (1908).

22. See 4 W. Holdsworth, supra note 21, at 417-31.
23. See F. Maitland, supra note 21, at 76-84. See generally 4 W. Holdsworth, 

supra note 21, at 473-80. The law court of King’s Bench in the eighteenth century 
held that, in an action of assumpsit on a hogshead of brandy, an agent, even though he 
did not benefit therefrom, “if he takes the trust upon him, he is bound to perform it.’ 
Coggs v. Bernard, 91 Eng. Rep. 25, 26 (K.B. 1795).

24. 2 W. Blackstone, Commentaries on the Laws of England *36 (1803).
25. Id. at *36-37.
26. 77 Eng. Rep. 871 (K.B. 1612).
27. Id. at 873-74.

EVOLUTION OF TRUST PRINCIPLES

The concept of trust evolved in English courts to provide standards 
of conduct in those situations where one person had to rely on the 
discretion of another. In the sixteenth century the courts of equitv 
developed the formal device of a “trust,” where legal title was in one 
person but the beneficial enjoyment was in another.21 The party 
holding legal title had the power of disposition and management over 
the property but could not take personal advantage of his position of 
authority.22 Courts of both equity and law also found that other 
relationships, which they denominated equitable or implied tnists. 
called for restrictions on the personal prerogative of one partv when 
his efforts determined the welfare or good fortune of another.23

During its evolution in England, the trust concept expanded to 
govern certain aspects of public office, since these positions resembled 
a form of personal property or estate. Blackstone illustrated this trend 
when he classified public offices as “incorporeal hereditaments,”24 
defining the property aspect of holding office as a right to emplov- 
ment therein and to the “fees and emoluments thereunto belonging,” 
and noting that offices of public trust could be neither leased for a 
term of years nor sold as an article of commerce.25 As early as the 
first decade of the seventeenth century, cases held that the propertv 
in an office would be subject to certain restrictions if the office con
stituted an implied trust. In Sir George ReyneVs Case 26 Coke re
ported that an office of great trust belongs to the holder in his individual 
capacity and cannot pass to his executors or administrators.27 The 



1975] Impeachment: Fiduciary Standard 1029

court, in the Earl of Shrewsbury Case,2* similarly decided that, when 
performance depended on the “fidelity and discretion” of the officer, 
the officer could not temporarily transfer his office to a deputy. The 
officer could assign his office outright to another, but the assignee 
then would assume direct responsibility for the execution of the du
ties and obligations incurred by holding the office.28 29

28. 77 Eng. Kep. 798 (K.B. 1611).
29. Id. at 801-02.
30. See id. at 804-05.
31. See id. As examples of misuse, Coke described the cases of the jailor who al

lowed prisoners to escape and of the forest warden who cut too much wood and drove 
awav tne deer. See Howard’s Case, 79 Eng. Rep. 655, 655-56 (Ex. 1626); Savage’s 
Case, 73 Eng. Rep. 329, 329-30 (K.B. 1592).

32. See Earl of Shrewsbury’s Case, 77 Eng. Rep. 798, 805 (K.B. 1611) (non-use of 
offices that concerned administration of justice or of commonwealth caused a forfeiture); 
of. Slingsby’s Case, 36 Eng. Rep. 821, 821-22 (Ch. 1680) (Master of the Mint, although 
officer for life, may be suspended by King without inquisition requiring a forfeiture).

33. Sec Bennet v. Easedale, 79 Eng. Rep. 651, 652 (Ex. 1626) (where archbishop 
had appointed chancellor to execute office, archbishop could seize office following non
execution); Earl of Shrewsbury’s Case, 77 Eng. Rep. 798, 805 (K.B. 1611) (dictum) 

1 if steward of manor is requested by lord to hold a court and refuses, refusal constitutes 
forfeiture).

34. The Charitable Corp. v. Sutton, 26 Eng. Rep. 642, 644 (Ch. 1742).
35. Id. at 645.
36. In England, until the sixteenth century:

[o]ffices could be disposed of as if they were cattle or real estate. They 
could be bought, inherited, and divided between different persons. The 
proprietary rights extended to the fees attached to the offices and not even 
the king could deprive the official of those benefits without proper indemni
fication.

Before the doctrine of trusts had fully developed, removal appar
ently had comprised the sole cure for abuse of office. An official was 
removed from office subsequent to proceedings for a forfeiture or 
cancellation of the grant of office.30 According to Coke, three differ
ent circumstances led to forfeiture of office: misuse or abuse,31 32 non
use,'-’ or refusal to exercise an office.33 In a Court of Chancery pro
ceeding in 1742, Lord Harwicke applied the sanction of removal and 
held that officers of a charity were liable for a breach of trust, since 
they were merely “agents to those who employ them in this trust.” 34 
Because the officers involved occupied public office and exercised 
power by virtue of a Crown charter that had incorporated their 
charity, Lord Harwicke did not distinguish between breaches of pub
lic or private trusts. He asserted that a court of equity can “lay hold 
of even breach of trust, let the person be guilty of it in a private or a 
public capacity.” 35 The English Whigs and the American framers 
embraced the private law concept of trust and extended its appli
cation even further in regulating public offices. They considered pub
lic office an additional form of propertv to be held in trust once title 
was delivered.36 Just as citizens could give their property in trust, 
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the sovereign could give his offices in trust. Thus the principles of 
public office and private property law were fused.* 37

K. Swart, Sale of Offices in the Seventeenth Century 47 (1949). In England 
the concept of a personal property right in a public office continued until well after the 
sale of office had become uncommon. Until the nineteenth century, “no Government 
post could be taken from its occupant or suppressed, nor even could its character be 
changed without violating the right of private property.” D. Rosenbloom, Federal 
Service and the Constitution 5 (1971), quoting E. Halevy, A History of the 
English People 14 (1924).

Vestiges of the English practice appeared in colonial America. For example, in 1739 
the buying and selling of county clerkships in Maryland was criticized in the Lower 
House, in which it was declared that the practice tended to ruin the colony. D. Rosen
bloom, supra, at 19-20 n.l. Sale of public offices apparently also was common in Vir
ginia, South Carolina, and North Carolina. Id. During debate in the First Congress on 
the power of the President to remove appointed officers, Representative Smith of South 
Carolina stated that he conceived of a public office as property. 1 Annals of' Cong 
476 (1789).

37. The application of private propertv law to public office began to diminish in 
America in the years following the establishment of the federal government. When 
Andrew Jackson introduced the spoils system, he swept away the last vestiges of a prop
erty interest in public office. See D. Rosenbloom, supra note 36, at 66. See also 2 J. 
Richardson, A Compilation of the Messages and Papers of the Presidents, 1789- 
1897, at 438 (1896) (inauguration speech of President Jackson). Supreme Court deci
sions during the nineteenth century also limited the concept of a property interest in 
public office. See, e.g., Taylor v. Beckham, 178 U.S. 548, 577 (1900) (“public offices 
are mere agencies or trusts and not property as such”); Butler v. Pennsylvania, 51 U.S. 
(10 How.) 402, 416-17 (1850) (because state officer has no personal rights in office, 
state legislature may lower his salary at any time); Ex parte Hennen, 38 U.S. (13 Pet? 
230, 259 (1839) (officeholder has no personal rights in office); cf. Trustees of Dart
mouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 700 (1819) (public trust cannot 
exist when private interest coupled with grant of public power).

The Supreme Court recently revived the concept of a property interest in public 
office in Arnett v. Kennedy, however, in which six justices agreed that federal employ
ment conveys a property interest that is protected by the fifth amendment. 416 U.S. 
134, 166, 185, 211 ( 1974) (Powell, J., with Blackmun, J., concurring; White, J., concur
ring in part and dissenting in part; Marshall, J., with Douglas & Brennan, J.J., dissenting).

38. Closely following the Boston Tea Party, the impeachment of Peter Oliver was 
one of the events that shaped the confrontation between the American patriots and the 
absolutist administrators of King George the Third. John Adams had proposed the 
impeachment proceeding as a “safeguard against the abuses of judicial power.” 1 J. 
Adams, Works 137 (1850). In his diary for March 2, 1774, Adams wrote that the 
proceeding was essential to preserve the Constitution of Massachusetts and to prevent a 
loss of the libeities then enjoyed by the people of the colony. 2 id. at 329. He noted 
the English precedents and referred his colleagues to the records of English State Trials, 
concluding that impeachment had been used in England against those “great ministers, 
who might commit high crimes and misdemeanors which no other authority’ would be 
powerful enough to prevent or punish.” Id. at 330.

APPLICATION OF FIDUCIARY CONCEPTS BEFORE THE 
CONSTITUTIONAL CONVENTION

The Impeachment of Justice Peter Oliver in 1774. In 1774
the Massachusetts House of Representatives impeached Peter Oliver. 
Chief Justice of the Superior Court of Massachusetts, for "High 
Crimes and Misdemeanors.” 38 The House of Representatives brought
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charges against Oliver: accepting a salary from King George 
rather than depending solely on appropriations from the House of 
Representatives, and defending his acceptance of the salary in a letter 
to the House.39 The first act breached Oliver’s "engagements to rely 
solelv upon the grants of the general assembly, necessarily implied 
and involved in his accepting said office.” 40 W hen he accepted the 
King’s salary, Oliver violated the people’s right to judge the merits 
of their own agents.41 42 Oliver’s defense of his action constituted a 
separate charge because by that defense he had endeavored to “alien
ate the Hearts of His Majesty’s liege people of the Province from his 
Majesty. 41 More generally, by these two acts, Oliver had sought to 
destroy the present Form of Government in this Province, and estab

lish an arbitrary and tyrannical Government in its stead.” 43

39. See Boston Gazette, Mar. 7, 1774, at 1, col. 1-3.
40. Id. at 1, col. 2.
41. Id.
42. Id. at 1, col. 3.
43. Id.
44. See id. at 2, col. 1; Massachusetts Gazette, Mar. 3, 1774, at 2, col. 1.
45. See Boston Gazette, Mar. 14, 1774, at 2-3.
46. Id. at 3, col. 1.
47. Id. at 2, col. 3.
48. See Gough, Introduction to J. Locke, supra note 4, at xxxi; G. Wood, supra note 

3, at 127-29.

King George’s Governor of Massachusetts, Thomas Hutchinson, re
fused to try Oliver, asserting that impeachment was a criminal pro
ceeding over which he had no jurisdiction.44 The Governor’s Council 
disagreed with the Governor. Because impeachment was not a crim
inal proceeding but one that sought only the removal of persons from 
office, something the criminal courts could not do, the Council was 
willing to assume jurisdiction over Oliver;45 the Council had appointed 
the judges and felt it had inherent power to remove them. The 
Council wrote Hutchinson that denial of the right to impeach for 
maladministration “will have an unhappy tendency to encourage the 
executive officers of the government to deviations from their duty.” 46 
The Council also noted that an “appointment is a trust for the public 
good and vests a property (the lawful emoluments of the office) in 
the trustee.”47 48

The State Constitutions Prior to 1787. Many of the founders
of the Federal Constitution earlier had used the body of Whig con
stitutional theory in 1776 to shape the constitutions of the various 
newly independent states.4* Fear of power caused them to strip execu
tive offices of all substantial prerogative and autonomy. Because 
American Whigs believed that rotation of power in executive depart
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ments was necessary to secure permanent freedom and liberty, many 
of the founders limited the number of terms of office for the state 
executive officers.4'' Another hedge against executive abuse of power 
was contained in the Virginia Bill of Rights of 1776, which provided 
that “all power is vested in, and consequently derived from the peo
ple” so that “magistrates are their trustees and servants, and at all 
times amenable to them.” 30 The framers of the first state constitu
tions also made the executive subject to impeachment, usually for one 
of the following offenses: maladministration, corruption, malconduct 
in office, violation of any part of the constitution, or other acts en
dangering the safety of the Commonwealth.49 50 51 Property law concepts 
also influenced the systems of representation that the founders created 
for the state legislatures. The early state constitutions gave local 
voters the power to bind the votes of their representatives in the 
legislature with written instructions: “From the very nature of the 
trust and the relation subsisting between constituent and representa
tive, the former is entitled to express his sentiments and to instruct 
the latter upon all points . . . .”52 The deep Whig distrust of power, 
however, severely weakened the new state governors and legislatures. 
Executives stripped of all prerogative and legislatures bound by the 
instructions of parochial localities could not mobilize public power 
for any common purpose; power had been overly dispersed.53 Fur
thermore, although the framers designed the legislatures to secure 
liberty, the intended beneficiaries soon resented the legislators’ tyran

49. See G. Wood, supra note 3, at 139-40.
50. Id. at 150.
51. See 1 F. Thorpe, The Federal and State Constitutions, Colonial Charters, 

and Other Organic Laws of the United States 566 (2d ed. 1909), citing Del. 
Const, art. 23 (1776) (maladministration, corruption or other conduct that endangers 
safety of state); 2 id. at 784, citing Ga. Const, art. XLIX (1777) (house of assembly 
may hold officers accountable for their acts); 3 id. at 1700, citing Md. Const, arts. 
LIII, LIV (1776) (profiting from office, giving or receiving bribes); 3 id. at 1897, citing 
Mass. Const, ch. 1, § 2, art. VIII (1780) (misconduct or maladministration in office); 
4 id. at 2461, citing N.H. Const, pt. II (1784) (misconduct or maladministration in 
office); 4 id. at 2480, citing N.H. Const, pt. II, § XXXVIII (1792) (bribery, corruption, 
malpractice or maladministration in office); 5 id. at 2596, citing N.J. Const, art. XII 
(1776) (legislature may dismiss officers adjudged guilty of misbehavior); 5 id. at 2635, 
citing N.Y. Const, arts. XXXII, XXXIII (1777) (malconduct and corrupt conduct); 5 
id. at 2792, citing N.C. Const, art. XXIII (1776) (maladministration or corruption); 5 
id. at 3088, citing Pa. Const. § 22 (1776) (maladministration in office); 5 id. at 3097, 
citing Pa. Const, art. IV, § 3 (1790) (any misdemeanor in office); 6 id. at 3253, citing 
S.C. Const, art. XXIII (1778) (malconduct and corrupt conduct); 6 id. at 3263, citing 
S.C. Const, art. V, § 3 (1790) (any misdemeanor in office); 6 id. at 3758, citing. Vt. 
Const, ch. II, § XXI (1786) (maladministration in office); 7 id. at 3818, citing Va. 
Const. (1776) (maladministration, corruption, or other behavior that might endanger 
safety of state).

52. G. Wood, supra note 3, at 189-90 (quoting instructions from Maryland residents 
to their representatives in the 1776 Continental Congress).

53. See id. at 191-96, 216.
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nical power. Unchecked by a countervailing executive, legislators 
were perceived as “possessors in their own right; and instead of public 
servants, [thev] are in fact the makers of the public.” 54

54. Id. at 229; see id. at 407.
55. See G. Wood, supra note 3, at 370, 381.
56. See id. at 540, 546. James Madison wrote in The Federalist that, “[t]he federal 

and state governments are in fact but different agents and trustees of the people, con
stituted with different powers, and designed for different purposes.” The Federalist 
No. 46, at 313 (B. Wright ed. 1961) (J. Madison).

57. See G. Wood, supra note 3, at 546 (citing John Marshall and John Jay).
58. See 2 M. Farrand, The Records of the Federal Convention of 1787, at 

68-69 (1911).
59. See 1 M. Farrand, supra note 58, at 88 (the Convention passed the resolution 

on June 2, 1787). Malpractice or neglect of duty was similar to the substantive grounds 
for impeachment specified in the Virginia Constitution. See id. at 226; 7 F. Thorpe, 
rupra note 51, at 3818 (1909) ( 1776 Virginia Constitution) (governor impeachable for 
maladministration or corruption).

60. 1 M. Farrand, supra note 58, at 292.

Development of the Impeachment Provision 
in the Federal Constitution

To correct the weaknesses inherent in the Articles of Confederation, 
the representatives to the Constitutional Convention reapplied more 
traditional concepts of governmental structure; a practical desire for 
effective government overcame the customary Whig fear of power. 
The framers created a national government with independent repre
sentatives in the legislature and a strong president as the executive.55 
Despite these departures from established Whig concepts of diffused 
power, the framers still relied on agency theory* and its accompanying 
fiduciary obligations to limit governmental power. Under agency 
principles the federal government would exercise only the limited 
powers that the people had delegated to them.56 Although the people 
would not govern themselves directly, they retained sovereign au
thority over their governmental agents.57

Consistent with the concept of a federal government exercising 
only delegated powers, the framers discussed impeachment of the 
President in the context of agency theory and determined that im
peachment procedures would ensure that the President did not betray 
his public trust.58 The Convention initially resolved that the President 
would be “removable on impeachment [and] conviction of mal-prac- 
tice or neglect of duty,” 59 60 rather than adopting Hamilton’s proposal 
that “mal- and corrupt conduct” should constitute impeachable of
fenses/" The question resurfaced on July 20, 1787, when the Conven
tion debated the proposition that a President should not be removable 
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“whilst in office.” 61 Gouvemeur Morris unsuccessfully argued that the 
President’s “coadjutors” might be punished while in office but that 
only the people as voters could judge the President’s innocence or 
guilt.62 George Mason objected to this proposal, because it would 
have left the President free to obtain his office through “corruption 
of the electors and then to “escape punishment, by repeating his 
guilt.” 63 Benjamin Franklin also favored impeachment for malprac
tice or neglect of duty because it would “be the best way ... to 
provide . . . for the regular punishment of the Executive when bis 
misconduct should deserve it, and for his honorable acquittal when 
he should be unjustly accused.” 64 Although Morris finally conceded 
that the President should be impeachable for “corruption [and] some 
few other offenses,” he argued that these grounds should be enumer
ated and specifically defined.65 Apparently responding to his desire, 
the Committee of Detail, which prepared a draft of the Constitution 
from the resolutions adopted by the Convention, changed the sub
stantive grounds of impeachment from “malpractice or neglect of 
duty” to “treason, bribery, or corruption.” 66 In the ensuing debate 
on the Committee’s draft, George Mason questioned the provision’s 
specification of only treason and bribery and moved to substitute mal
administration for corruption as the third ground for impeachment.67 
Despite his firm belief in impeachment, James Madison nevertheless 

61. See 2 id. at 64-69. The suggestion that an incumbent President should not lx- 
removed probably stemmed from similar provisions concerning the state executive in the 
constitutions of Virginia and Delaware. See 7 F. Thorpe, supra note 51, at 3818 (1776 
Virginia Constitution) (governor impeachable only “when he is out of office”); 1 id. at 
566 (1776 Delaware Constitution) (state president only impeachable when out of office'.

62. 2 M. Farrand, supra note 58, at 64.
63. Id. at 65. At the time of this debate, of course, there were no limits on the 

President’s ability to succeed himself. See U.S. Const, amend. XXII (limitation on 
presidential succession ratified in 1951).

64. 2 M. Farrand, supra note 58, at 65. Alexander Hamilton voiced worn that the 
President “might betrav his trust to foreign powers.” Id.

65. See id.
66. See id. at 132 (resolutions referred to Committee of Detail); id. at 145, 185-86 

(draft prepared by Committee). Replacement of the concept “neglect of duty” with the 
word “corruption” might indicate a retreat from a fiduciary approach. The Committee 
elsewhere used explicit fiduciary language, however, when it imposed upon the President 
the duty to “take care that the laws of the United States be duly and faithfully exe
cuted.” Id.

67. Id. at 550; see id. at 186 (Committee draft designates “corruption”). Mason 
asked:

Why is the provision restrained to treason and bribery only? Treason as 
defined in the Constitution will not reach many great and dangerous 
offenses. Hastings is not guilty of Treason. Attempts to subvert the 
Constitution may not be Treason as above defined ....

Id. at 550. Warren Hastings, Governor-General of the British East India Company, was 
impeached in 1786, just before the start of the Constitutional Convention. See notes 
108-14 infra and accompanying text.
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worried that maladministration was too vague a term and would tip 
the balance of power too far in the direction of the Senate. More- 
oxer. Gouverneur Morris argued that the term was superfluous since 

[a n election of every four years will prevent maladministration.” 68 
In order to meet these criticisms, Mason substituted the phrase “other 
high crimes [and] misdemeanors [against] the State.”69 While the 
Convention delegates frequently changed the wording of the third 
impeachable offense, their debates consistently revolved around the 
classic Whig concept of abuse of office and their perception of the 
executive office as one of public trust.7" The debate on and adoption 
of both the resolution that the President can be impeached while still 
in office71 and the proposition that high crimes and misdemeanors 
constitute grounds for impeachment72 confirms the framer’s intent to 
impose fiduciary duties on the executive.

68. Id. at 550.
69. Id. In order to remove ambiguity, the Convention amended the final provision 

to change “State” to “United States.” Id. at 551.
70. Gouverneur Morris told the Constitutional Convention:

Our Executive was not like a Magistrate having a life interest, much 
less like one having an hereditary interest in his office. He may be bribed 
by a greater interest to betray his trust; and no one would say that we 
ought to expose ourselves to the danger of seeing the first Magistrate in 
foreign pay without being able to guard [against] it by displacing him. . . . 
The Executive ought therefore to be impeachable for treachery; Cor
rupting his electors, and incapacity were other causes of impeachment. For 
the latter he should be punished not as a man, but as an officer, and pun
ished only by degradation from his office. This Magistrate is not the King 
but the prime-Minister. The people are the king.

hl at 68-69. See also Z. Chafee, Three Human Rights in the Constitution 141-42 
(1956).

71. See 2 M. Fa brand, supra note 58, at 69.
72. Id. at 550.
73. See 4 \V. Blackstone, supra note 24, at ° 121-22; notes 155, 157-64 infra and 

accompanying text. For Blackstone the common law crime of high misdemeanors meant 
'mal administration of such high officers as are in public trust and employment.” Unlike 
other misdemeanors, high misdemeanors were punished by parliamentary impeachment 
and conviction. See id. at **121.

Interpretation of “High Crimes and Misdemeanors”

When the Convention replaced the word “corruption” with ‘high 
crimes and misdemeanors against the State’ as the third impeachable 
offense, the framers did not state whether thev intended to limit the 
nature of that offense to criminal conduct. While breach of public 
trust by an official did constitute a public wrong or common law 
crime in 1787,73 the framers did not turn away from fiduciary concepts 
In using the word “crimes.” In addition, they realized that a high 
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misdemeanor had a technical meaning restricted to the wrongdoing 
of public officials. 74

74. The Committee of Detail’s draft had allowed extradition from one state to an
other for fugitives charged with “treason, felony, or high misdemeanor.” 2 M. Farrand, 
supra note 58, at 174. The delegates subsequently replaced “high misdemeanor with 
the words “other crime,” because of their concern that “high misdemeanor” had too 
limited a technical meaning to include all proper cases. See id. at 443.

In discussing impeachments, James Wilson referred to punishing executive officers 
for “malversation in office, or what are called high misdemeanors,” apparently invoking 
Blackstone’s definition of “high misdemeanors” as a unique kind of public wrong. 1 
J. Wilson, The Works of James Wilson 426 (McCloskey ed. 1967); See 4 W. Black
stone, supra note 24, at 0121-23; note 73 supra.

75. See Proceedings against Thomas Becket (1163), in 1 Corbett’s State Trials 1 
(T. Howell ed. 1809) (impeachment for high treason).

76. See id. at 4, 10.
77. See Proceedings against Hugh and Hugh le Despencer (1320), in id. at 23.
78. See id. at 25-26.
79. See id. at 36.

ENGLISH PRECEDENTS BEFORE 1787

In their effort to convert public office from its status as the King’s 
personal property into a trust for the entire realm, the English courts 
developed a proceeding to impeach for high crimes and misdemeanors 
those officeholders who had neglected their fiduciary obligations to 
the people. The impeachment procedure itself, however, predates 
both the language of high crimes and misdemeanors and the intent 
to protect the interests of the general populace. In England’s first 
recorded state trial, that of Henry II against Thomas Becket,75 the 
irate King seems to have relied on a theory akin to breach of trust to 
bring his former friend and colleague to heel.

The King’s Bench commanded Becket to appear before the court 
and account for his stewardship as Lord Chancellor, with particular 
regard to £500 that Becket allegedly had taken from the King’s treas
ury. Becket acknowledged that he was in the King’s debt but pro
duced five sureties for the amount due so that the court could not 
grant judgment against him.76

In 1320 the nobles of the realm proceeded against Hugh le Despen
cer and his son for, among other things, monopolizing access to the 
throne.77 Because Despencer had refused to abide by the agreed 
upon rotation of great lords as Chamberlain to the King, the other 
nobles could not approach the King, and Despencer was able to use 
his high offices for personal aggrandizement.78 On a bill of impeach
ment, the High Court of Parliament found Despencer’s omissions to 
be actionable wrongs.79 In an action brought ten years later. Parlia
ment impeached Roger Mortimer, Earl of March, for usurping the 
power of the King, using the Royal Seal without permission, forcing 
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the King to make him Earl of March with a grant of Royal land, mak
ing free use of the King’s castles, manors, towns, and money, and 
causing the lands of other lords to be seized contrary to the Magna 
Carta.80 81 82

80. See Impeachment of Roger Mortimer (1330), in id. at 51-53.
81. See Proceedings against Michael de la Pole (1388), in id. at 89 (impeachment 

for high treason).
82. See id.
83. See id. at 92-94.
84. See Proceedings against the Duke of Buckingham (1626), in 2 id. at 1267 (im

peachment for high crimes and misdemeanors).
85. See id. at 1327-28, 1350, 1358, 1369-70.
86. See id. at 1326, 1351, 1369-70. Parliament issued 13 articles of impeachment 

against Buckingham. These articles evidence the scope of possible grounds for impeach
ment. The first three articles charged him with procuring various offices and titles for 
his personal benefit. Article IV accused him of neglect and lapse of judgment as Great 
Admiral because he had neglected to provide for ships, men, and supplies so that the 
seas had become infested with pirates to the detriment of the national trade. Articles V 
and VI referred to corrupt acts: taking gold, silver, and jewels from a captured French 
ship for his own use and extorting £10,000 from the East India Company by bringing 
false charges against it and then settling the case favorably out of court. Article VII 

Parliament brought its first impeachment for high crimes and mis
demeanors in 1388, when it removed Michael de la Pole, Earl of Suf
folk, from his position as Chancellor of England?’ Although he had 
taken an oath to “always act for and procure the profit of the king in 
all things where you may reasonably do it,” the Earl bought lands 
and manors from the King at a low price and falsified the deeds of 
sale as Lord Chancellor/2 Parliament also accused the Earl of neglect 
of official duty to execute recommendations given by a group of lords 
commissioned by Parliament to advise the King, neglecting to spend 
the tax monies as authorized so that the “sea was not guarded,” and 
failing to raise certain money for the relief of a besieged city that 
subsequently was lost.83

Parliament’s impeachment of the Duke of Buckingham, the favorite 
of Charles I, in 1626 represents the first true use of impeachment as 
a check on executive discretion.84 In presenting the impeachment to 
the House of Lords and justifying their action with an historical ac
count of past impeachment proceedings, the members of the House of 
Commons prosecuting the case articulated a new theory7 of the political 
role of impeachment to rid the realm of those who have damaged it 
through abuse of office.85 86 A number of the charges against Bucking
ham were not indictable criminal offenses under either a statute or 
common law precedent. Parliament argued that the charges were 
offenses, however, because Buckingham acted in an arbitrary and over
hearing manner and his use of power for personal ends made him a 
danger to the state.80 In essence, Parliament sought to impeach Buck
ingham for having wronged the public.
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Incensed with Parliament’s action, Charles I ended the session be
fore the impeachment inquiry was completed.87 Refusing to call an
other Parliament, King Charles raised money in the interim through 
a variety of devices, including the collection of money from certain 
cities to outfit a fleet, a collection known as the ship-money.88 Certain 
citizens resisted the collection, including John Hampden, a well-re
spected member of Parliament, against whom the Government brought 
a prosecution for tax evasion.89 The judges of the Court of King’s 
Bench upheld both the collection and the prosecution.90 When 
Charles’s finances failed him and he was forced to recall Parliament, 
however, Parliament impeached forthwith the judges of the King’s 
Bench for the “error” of their reasoning in the Hampden case.91 The 
theory of the non-criminal impeachments had been implicit in the 
Buckingham case: holding office implied certain minimal standards of 
due care that Parliament ultimately judged.

accused him of neglect in letting a royal warship and six merchant vessels fall into 
French hands when it was his duty to keep them safely. Article VIII charged 
him with permitting those ships to be used by the French against Protestants in the 
French city of Rochelle. Articles IX and X accused him of selling his office. Article XI 
charged him with procuring titles for his mother, brother, and in-laws. Article XI1 
accused him of obtaining manors and lands from the King at one half their market value 
and of using the King’s monies, including money for furnishing and victualling the Royal 
Navy, for his own pleasure. Finally, Article XIII charged him with “presumption in 
administering medicine to King James I when the King had the “ague.” Id. at 1308-20.

87. See id. at 1446-48.
88. See 3 id. at 829-30.
89. See Proceedings in the Case of Ship-Money, between the King and John Hamp

den (1637), in id. at 826.
90. See id. at 833-35, 843-44.
91. See id. at 1260-73 (judges accused of violating the “common faith and trust of 

the whole kingdom" by deciding the case contrary to law).
92. See Articles of Impeachment of Sir Robert Berkley (1640), in id. at 1283 

(charged with “High Treason, and other great Misdemeanors”).
93. See id. at 1283-84; Proclamations for the Prices of Victuals, 25 Hen. 8, c.2 

(1533).
94. See 3 Cobbett’s State Trials, supra note 75, at 1285. Berkeley had observed 

that Charles I was “the sole judge, both of the danger [to the kingdom] and when and 
how the same is to be prevented and avoided.” Id.

In 1640 Parliament further accused one of the errant judges, Robert 
Berkley, of subverting fundamental laws and introducing “arbitran 
and tyrannical government” into the realm.92 During his tenure as a 
judge, Berkley’s decision in one proceeding contravened a statute 
passed by Parliament on the price of corn, and he thereby rendered 
an opinion which was “contrary to law and . . . plain sense.” 93 Berk
ley justified his ruling by declaring that the King was the sole pro
tector of the nation’s security and therefore could, on his own authority, 
levy taxes to meet threats to that security.94 Parliament considered 
this opinion an impeachable offense because it enhanced the King’s 
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dominion over the realm, a tendency inconsistent with just govern
ment. The impeachment of Robert Berkley evidenced the substitu
tion of the public at large for the King as the primary beneficiary of the 
power held in trust by governmental officials. This shift, in turn, 
appeared to be a concomitant of the shift of sovereignty to Parliament.

Parliament also impeached the Earl of Strafford for “High Treason” 
in 1640.95 96 The charges against the Earl illustrate how an increas- 
ingly Whiggish Parliament regarded the emerging rule of the im- 
peachment proceeding. Strafford’s wrongs included asserting do
minion over public office bv abusing his position as Lord Deputy of 
Ireland and persuading King Charles to countenance acts that alien
ated the people from the crown.97 In impeaching Strafford’s con
federates one year later, the Irish Parliament further refined the theory 
of impeachment.98 Captain Audley Mervin, spokesman for the Irish 
House of Commons, found a precedent in an old case from the reign 
of Edward III, in which the accused had broken the King’s oath 
made unto the1 people, wherewith he [the accused] was entrusted.” 99 

Thus Mervin defined impeachment as a proceeding to remedy an 
abuse of public trust. Although acknowledging that “to err is hu
man so that not every mistake gives rise to a breach of trust, Mervin 
observed that a wholly inadequate exercise of judgment—“crassa ig- 
norantia — would violate a basic norm essential to just government.100 
The Irish Parliament gave Mervin’s reasoning the force of law by 
using it to support a bill of impeachment.101

95. See id. at 1283.
96. Set’ Trial of Thomas Earl of Strafford (1640), in id. at 1381.
C. See id. at 1385-86. Strafford’s accusers claimed that he had obtained the King’s 

rrwnue without giving any account, encouraged Papists, fomented enmity between 
England and Scotland, and “broke the great trust reposed in him by his majesty . . . 
1betraying his subjects to death [and] the army to a dishonorable defeat by the Scots 
it .Xcwlrome. . . Id. at 1386-93. Parliament also accused Strafford of calling a war 

an 11 to sentence various Irish lords to death without authority of law, ousting numer
ous Irish peers from theii estates on various pretexts, and observing that “the King’s 
Little-finger [was] heavier than the Loins of the Law.’’ See id. at 1388-1400.

98. See Impeachment of Sir Richard Bolton (1641), in 4 id. at 51.
99. See id. at 53 (Sir William Thorp, Chief Justice of King’s Bench, was hanged for 

bn iking Edward Ill’s oath to the people).
100. See id. at 55.
101. See id. at 57-58.
1<>2. Ser Proceedings against Sir Edward Herbert (1642), in id. at 119-21 (improper 

prosecut i n against Parliamentary leaders); Impeachment of George Lord Digby (1642), 
m ul. at 133, 1 18-39 (raising forces against Parliament and creating dissension between 
Crown and people); Impeachment of George Benyon (1642), in id. at 141-46 (oppos
ing Parliament's attempt to secure from Mayor of London the power of calling up Lon
don militia Impeachment of Sir ¡'.(heard Dering (1642), in id. at 151, 154-56 (oppos

As the forces of Civil War divided the English body politic during 
1642, Parliament instituted nine impeachments, most for high crimes 
mid misdemeanors.102 Several of these impeachments repeat a litany 
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of the essential elements of an impeachable offense: acting contrary 
to oath, to the chitv of the official position, to the great trust reposed 
in the accused by the King, and to the laws of the Realm.103 Oath, 
duty, trust, and law—each offered a mutually reinforcing standard for 
imposing liability on the offender. Parliament continued to advance 
the public trust theory of impeachment for high crimes and misde
meanors after the restoration of the monarchy with Charles II.1"’ In 
1695, for example, the Duke of Leeds was impeached under the rubric 
high crimes and misdemeanors for taking 5,500 guineas to obtain a 
charter for some merchants trading in the East Indies, “contrary to 
his oath, office and duty to their Majesties, and in breach of the great 
trust reposed in him.”105 106 Fifteen years later Parliament impeached 
Henry Sacheverell for preaching two sermons favorable to the deposed 
Stuarts.100 The Commons impeached Sacheverell only after consulting 
the Attorney General, who ruled that no criminal indictment lav for 
those sermons.107 The Attorney General’s ruling confirmed that an 
impeachable offense was not the equivalent of a criminal offense. 
The decision of Parliament that such preachings were wrong, how
ever, did make Sacheverell’s acts “criminal” in the sense that they 
violated the fundamental laws of the realm as interpreted by Parlia
ment.

ing Parliament); Proceedings against Sir Richard Gurney ( 1642), in id. at 159-63 
(assisting Benvon’s petition and suppressing a pro-Parliament petition); Articles of Im
peachment against Sir Thomas Gardiner (1642), in id. at 167-70 (aiding in collection of 
ship-money); Impeachment of Henry Hastings (1642), in id. at 171-74 (militarily op
posing Parliament); Impeachment of James Lord Strange (1642), in id. at 173-75 (mili
tarily opposing Parliament); Proceedings against the Nine Lords at York (1642), in id. 
at 175, 182 (defecting from the Parliamentary forces). Between 1640 and 1651, the 
Long Parliament impeached a total of 98 persons. See C. Roberts, The Growth of 
Responsible Government in Stuart England 133 (1966).

103. See 4 Cobbett’s State Trials, supra note 75, at 119, 156, 160, 167, 182.
104. See, e.g., Proceedings against Edward Seymour (1680), in 8 id. at 127-31 (im

peachment of Treasurer of Navy for loaning Navy funds at high interest rates, with 
some money being used to support threatening army); Proceedings against Earl of 
Orrery (1669), in 6 id. at 913, 916 (impeachment for bribery and imprisonment of 
several prospective appellants); Proceedings against Sir William Penn (1668), in id. at 
869, 873 (impeachment for taking valuables from captured ship for personal profit); 
Proceedings against Peter Pett (1668), in id. at 865, 866 (impeachment of Commissioner 
of Navy for willfully neglecting to moor ship, thereby causing its loss, and using Royal 
vessels for personal benefit); Proceedings on an Impeachment of John, Lord Viscount 
M ordaunt (1666), in id. at 785, 789-92 (impeachment for evicting prospective candidate 
for Parliament); Proceedings against Edward Earl of Clarendon (1663), in id. at 291 
(impeachment for abuse of trust and alienating citizens from King).

105. Proceedings against Thomas Duke of Leeds (1695), in 13 id. at 1263, 1269.
106. See Trial of Henry Sacheverell (1710), in 15 id. at 1-2.
107. See id. at 14-15.

Just before the Constitutional Convention convened in Philadelphia 
in 1787, Parliament impeached Warren Hastings for high crimes and 



1975] Impeachment: Fiduciary Standard 1041

misdemeanors.10s The English W higs brought the impeachment to 
vindicate their theory of limited public power. 108 109 The articles of im
peachment against Hastings, Governor-General of the British East 
India Company, opened with a preamble which charged that Hastings:

108. See Articles of Charges of High Crimes and Misdemeanors Against War
ms Hastings (1786) (presented to House of Commons by Edmund Burke).

109. See 1 Speeches of the Managers and Counsel in the Trial of Warren 
Hastings 3-4 (Bond ed. 1859) (remarks of Edmund Burke to House of Lords in 1788).

110. See Articles of Charges of High Crimes and Misdemeanors Against War
ms Hastings, supra note 108.

111. See generally Articles of Charges of High Crimes and Misdemeanors 
Against Warren Hastings, supra note 108, at 6-7, 44-45, 114-24, 136-41.

112 See 1 Speeches of the Managers and Counsel in the Trial of Warren 
Hastings, supra note 109, at 3-4.

did solemnly swear faithfully to discharge his duty therein by 
which be become bound, by the most solemn obligations, to the 
Company, the Crown, and the Nation faithfully to discharge the 
duty of trust reposed in him .... But Warren Hastings, not 
regarding the sacred obligations of his oath, nor the important 
duties of the high offices to which he was appointed, but enter
taining base and corrupt views of procuring for himself and his 
dependents exorbitant wealth and arbitrary designs of raising 
himself by means of undue influence so acquired to excessive 
power as well as to gratify his inordinate ambition as to secure 
himself from punishment for the many unjustifiable acts by him 
done and committed in the exercise of his office, did ... by the 
various unwarranted and criminal practices hereinafter set forth, 
faithlessly, illegally and tyrannically violate the duties of his sta
tion.110

Each specific charge against Hastings falls within the area of conduct 
now denominated breach of fiduciary duty. As an agent of the East 
India Company, Hastings had violated his fiduciary duty of loyalty by 
making secret profits that came to him only by virtue of his position 
and bv allowing his judgment on the most efficient use of the Com
pany's assets to be swayed by self-interest. Hastings also had violated 
a duty of care by not taking proper precautions for the honest and 
efficient management of the Company’s affairs.111 Although some 
of the alleged high crimes and misdemeanors were not criminal of
fenses, the House of Commons determined that those acts constituted 
impeachable offenses because they reflected a breach of public trust.112 

The impeachment of Hastings provided the framers of the United 
States Constitution with fresh evidence that in England high crimes 
and misdemeanors connoted abuse of power. Philadelphia newspa
pers brought news of Hastings’s impeachment to the framers, who had 
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gathered in the city for the Constitutional Convention in the summer 
of 1787.113 The specific charges against Hastings reveal the kinds of 
fiduciary abuses that the framers contemplated as impeachable con
duct in selecting the phrase “high Crimes and Misdemeanors.” 114

113. On July 28, 1787, The Independent Gazetteer in Philadelphia carried a (pota
tion from a London correspondent that Hastings’ impeachment demonstrated “that pro
tection which the laws and constitution of this country are calculated to afford the sub
jects of the British Empire in the most distant extremities of the globe against a wanton 
excess of power.” See Independent Gazetteer, July 28, 1787, at 2, col. 3.

114. See notes 110-11 supra and accompanying text.
115. U.S. Const, art. II, § 1.
116. The Federalist No. 65, at 437 (B. Wright ed. 1961) (A. Hamilton).
117. See 2 J. Elliot, The Debates in the Several State Conventions on the 

Adoption of the Federal Constitution 168-69 (2d ed. 1836) (remarks of Mr. Still
man in the Massachusetts Convention).

118. See 4 id. at 276 (remarks of Mr. Rutledge in South Carolina Convention); id. 
at 74, 126 (remarks of Mr. Iredell in North Carolina Convention).

119. See id. at 281 (remarks of Gen. Pinckney in South Carolina Convention).
120. See 2 id. at 85-86 (remarks of Mr. Bowdoin in Massachusetts Convention); 3 id. 

at 516 (remarks of James Madison in Virginia Convention); 4 id. at 114 (remarks of 
Mr. Spraight in North Carolina Convention).

121. See 2 id. at 477 (remarks of James Wilson in Pennsylvania Convention); 4 id. 
at 125 (remarks of Mr. Spencer in North Carolina Convention).

122. See 4 id. at 32 (remarks of Mr. Iredell in North Carolina Convention).
123. See id. at 126 (remarks of Mr. Iredell).
124. See id. at 127 (remarks of Mr. Iredell).
125. See 3 id. at 498 (remarks of James Madison in Virginia Convention).

AMERICAN EXPERIENCE AFTER 1787
In their comments defending the adoption of the Constitution bv 

the Convention, the framers again illustrated their intent that high 
crimes and misdemeanors embrace breach of public trust. The Con
stitution itself describes officeholders under the Constitution as those 
who hold an “Office of Trust or Profit,”115 116 directly identifying public 
office with the notion of a trust. In The Federalist No. 65, Alexander 
Hamilton observed that “the subjects of its [impeachment’s] urisdic- 
tion are those offenses which proceed from the misconduct o public 
men, or in other words, from the abuse and violation of some public 
trust.” 11G Moreover, during the debates at state conventions called to 
ratify the Constitution, supporters used various words or phrases to 
describe an impeachable offense, including “malconduct,” 117 “abuse of 
trust,”118 “betrayal of public trust,”119 “abuse of power,”120 “making 
bad treaties,”121 “misconduct,” 122 “acting from some corrupt mo
tive,”123 “giving false information to the Senate,” 124 and “pardoning 
a suspicious man with whom the President was connected.” 125 These 
descriptions all indicate concern over possibilities for breach of trust; 
impeachment would rectify an official’s failure to meet an appropriate 
standard of due care. The range of definitions given in the state 



1975] Impeachment: Fiduciary Standard 1043

conventions also evinces a design not to equate impeachable conduct 
with indictable offenses.

Impeachment proceedings that have occurred under the Constitution 
provide an additional source for construing the “high Crimes and 
Misdemeanors” language.12,! Generally, in the twelve impeachments 
since 17S7 and nearly 50 other instances where impeachment of fed
eral officials has been considered seriously, Congress has not confined 
impeachable conduct to criminal offenses.126 127 Although not explicitly 
invoking fiduciary principles, Congress has consistently applied a 
fiduciary standard in these proceedings. Onlv four impeachment 
cases have resulted in convictions by the Senate, and each involved 
a federal judge. The House of Representatives in 1804 accused Judge 
John Pickering of returning a ship and its merchandise to its owner 
without proof of the payment of duties, of blocking governmental 
attempts to appeal the decision, and of being drunk and profane while 
on the bench.128 The preface to each charge declared that Pickering 
had acted “contrary to [his] trust and duty as a judge . . . and to 
the manifest injury of [the] revenue.” 129 The Senate convicted him 
on all counts.130 West H. Humphreys, a United States District Court 
Judge in Tennessee, was impeached in 1862 after he had abrogated 
his federal court duties and begun his tenure as a judge for the Con
federacy. The Articles of Impeachment charged him with being 
unmindful of the solemn obligations of his office as a judge,” 131 and 

he also was convicted.

126. See McPherson v. Blacker, 146 U.S. 1, 27 (1894) (if words in Constitution 
unbiguous, subsequent practical construction merits strong consideration).

127. Sec generally R. Berger, supra note 2, at 78-93; Ferrick, Impeaching Federal 
Judges: A Study of the Constitutional Provisions, 39 Ford. L. Rev. 1 (1970).

Edmund Burke, chief manager for the House of Commons during the impeachment 
of Warren Hastings, stated that the standard imposed was based “upon the enlarged 
and solid principles of state morality.” 7 Works of Edmund Burke 13-14 (1839); see 
notes 108-12 supra and accompanying text.

128. See 13 Annals of Cong. 319-22 (1804).
129. Id.
130. Id. at 366-67; see Thompson & Pollitt, Impeachment of Federal Judges: An 

Historical Overview, 49 N. Car. L. Rev. 87, 95-97 (1970) (Pickering was drunken, 
smile, and insane). See generally Turner, The Impeachment of John Pickering, 54 
Xm. Hist. Rev. 485 (1949).

131. Cong. Globe, 37th Cong., 2d Sess. 2205 (1862). Humphreys was convicted 
although he never actually appeared before the Senate to respond to the charges. See 
Ferrick, supra note 127, at 132.

132. See 62 Cong. Rec. 1547-48 (1912) (conviction and disqualification of Arch
bald1 id. at 9051-54 (articles of impeachment of Archbald).

In 1912 Robert W. Archbald, a member of the short-lived Com
merce Court and of the United States Court of Appeals for the Third 
Circuit, became the third judge to be removed from the bench. Con
gress impeached and convicted him for using his judicial position to 
extract favors from litigants who appeared before him.132 The House 
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of Representatives committee that recommended impeachment clearly 
intended to apply fiduciary principles to Archbald’s malconduct, charg
ing that “[h]e has prostituted his high office for personal profit. . . . 
He has degraded his high office and has destroyed the confidence of 
the public in his judicial integrity.” 133 The House of Representatives 
impeached Halsted L. Ritter for practicing law while in office and 
evading income taxes in 1936. Ritter admitted the charges but denied 
wrongful intent.134 The Senate failed to reach the necessary two- 
thirds vote on the specific criminal accusations but convicted on the 
fiduciary grounds that his conduct prejudiced the public view of the 
court’s fairness.135 Impeachment proceedings against other federal 
judges have been based on the similar charge that judicial misbehavior 
has effectively damaged the judiciary or its public image.136 Such 
charges implicitly invoke fiduciary standards.137

133. See House Comm, on the Judiciary, Impeachment: Selected Materials, 93d 
Cong., 1st Sess. 176 (1973), quoting 62 Cong. Rec. 8706 (1912).

134. 80 Cong. Rec. 4899-4906 (1936).
135. See id. at 5602-06. See also Yankwich, Impeachment of Civil Officers Under 

the Federal Constitution, 26 Geo. L.J. 849, 858-59 (1938) (analysis of Ritter impeach
ment).

136. In a proceeding charged with political extremism on both sides, the House of 
Representatives impeached Supreme Court Justice Samuel Chase of Maryland for 
improper rulings in two criminal trials and for his improper statements to grand juries. 
More generally, the House accused him of conduct “tending to prostitute the high judicial 
character with which he was invested, to the low purpose of an electioneering partisan. 
14 Annals of Cong. 731 (1805); see 3 A. Beveridge, Life of John Marshall 46-47 
(1919) (Chase tyrannical and overbearing).

The single article offered against District Judge James H. Peck, accused of improp
erly finding an attorney in contempt, charged him with “the great disparagement of 
public justice, the abuse of judicial authority, . . . and the subversion of the liberties 
of the people of the United States.” 6 Cong. Deb. 869 (1830); see 3 A. Hinds, Prece
dents of the House of Representatives of the United States 786-88 (1907). Dis
trict Judge Charles Swavne was charged with submitting false expense accounts, failing 
to live within his judicial district, misusing his contempt power, and appropriating to his 
own use a railroad car held for the benefit of a bankrupt’s creditors. A. Hinds, supra at 
960-63. District Judges George English and Harold Louderback were charged with 
breaches of official duty in that they operated their courts for their personal profit. See 
6 C. Cannon, Cannon’s Precedents of the House of Representatives 713-16 
(1936); 67 Cong. Rec. 6283-87 (1926).

137. In analyzing the impeachment of Judge Ritter, Senator William G. McAdoo of 
California proposed an explicitly fiduciary standard. Quoting the words of Justice Car
dozo, McAdoo argued that judges should be held “to something stricter than the morals 
of the market place. Not honesty alone, but the punctilio of an honor the most sensi
tive, is then the standard of behavior.” United States Senate, Proceedings in the 
Trial of Impeachment of Halsted L. Ritter, S. Doc. No. 200, 74th Cong., 2d Sess. 
656 (1936) (remarks of Senator McAdoo), quoting Meinhard v. Salmon, 249 N.Y. 458, 
464, 164 N.E. 545, 546 (1928) (Cardozo, J.). See also Yankwich, supra note 135, at 
858.

Impeachments of other “civil officers” also support application of a 
fiduciary standard. Although finally acquitted in 1799 on the question
able ground that a Senator is not subject to impeachment, Senator 
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W illiam Blount was charged with conspiring to deliver Florida and 
Louisiana from Spain to England.13" Prior to trial on this charge, how
ever, the Senate expelled Senator Blount for that same act, finding him 
“guiltv of a high misdemeanor, entirely inconsistent with his public 
trust and duty as a Senator.” 138 139 Secretary of War William W. Belknap 
was impeached in 1876 for bribery in connection with his allegedly 
corrupt appointment of a military post trader. The articles of impeach
ment charged the Secretary with “basely prostituting his high office to 
his lust for private gain ” 140

138. See 3 A. Hinds, supra note 136, at 644-80.
139. F. Wharton, State Trials of the United States 202 (1849).
140. 15 Cong. Rec. 2159 (1876); see 3 A. Hinds, supra note 136, at 910-14.
141. See Cong. Globe, 40th Cong., 2d Sess. 3-5 (Supp. 1868). The impeachment 

of Johnson has been criticized strongly for its political motivations. See E. McKitrick, 
Andrew Johnson and Reconstruction 506 (I960); 5 Morison, Oxford History of 
the American People 720 (1965).

142. An Act Regulating the Tenure of Certain Civil Officers, ch. 154, 14 Stat. 430 
1867). Johnson claimed that the Tenure of Office Act was unconstitutional, a position

eventually affirmed by the Supreme Court. D. Dewitt, The Impeachment and Trial 
of Andrew Johnson 202-03 (1903); Ferrick, supra note 103, at 33; see Mvers v. United 
States, 272 U.S. 52, 176 (1926).

143 See Cong. Globe, 40th Cong., 2d Sess. 40-41 (Supp. 1868).
144. Id. at 9. Senator Lot. M. Morrill of Maine based his vote for conviction on the 

proposition that the President had sought to exercise unbridled dominion over the ap
pointment process and thus had compromised his public trust. Id. at 482. See also id. 
it 500 (remarks of Senator Howe); id. at 502 (remarks of Senator Patterson).

145. Id. at 26, quoting J. Kent, Commentaries 189 (1832).
146. See R. Berger, supra note 2, at 292-94. President Johnson’s acquittal affirmed 

the proposition that purely political struggles will not sustain an impeachment convic
tion See Fenton, The Scope of the Impeachment Power (1973), reprinted in House 
Comm, on the Judiciary, supra note 133, at 663, 679 n.87.

In 1974. the House Committee on the Judiciary recommended to the House the im
peachment of President Richard Nixon. Each of the three articles of impeachment 
charged Nixon with acting “in a manner contrary to his trust as President. . . .” House 
Comm on the Judiciary, Impeachment of Richard M. Nixon, President of the 
United States, H.R. Rep. No. 93-1305, 93d Cong., 2d Sess. 1-4 (1974).

The articles of impeachment against President Andrew Johnson 
focused on his attempts to remove Secretary of War Stanton from 
office and his fiery speeches in which he had bitterly criticized Con
gress.’4' The House of Representatives also felt that Johnson had vio
lated the Tenure of Office Act142 in order to erase the majority control 
of the Radical Reconstructionists and replace it with a Congress con
trolled by a coalition of southern and northern Democrats.143 The 
charges reflected Congress’s belief that Johnson had sought to arrogate 
unto himself the legislative power, “claiming it as an attribute of execu
tive power only.” 144 Consequently, Representative John A. Bingham, 
a House Manager from Ohio, accused Johnson of breaching his execu
tive trust.145 Johnson’s acquittal resulted from the belief of one-third of 
the Senate that the President had not intended to enhance his power 
but rather only to hold subordinates accountable.146
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CRIMINAL VERSUS AGENCY THEORY

The framers understood impeachment to be a proceeding distinctly 
constitutional in nature rather than a criminal prosecution;147 convic
tion after impeachment would not impose criminal punishment148 but 
would achieve only removal of an errant public servant. Drawing from 
the theory that a President holds his power in trust for the public, the 
framers provided that on conviction the President would forfeit his 
office and be disqualified from holding any other governmental 
office.149 Any criminal punishment would be applied by a different 
tribunal acting under statutory authority in a subsequent proceed
ing 150 and invoking a distinctive slate of constitutional safeguards.151 
Alexander Hamilton, a staunch defender of executive prerogative, rec
ognized the distinction between impeachable offenses and indictable 
crimes and characterized presidential responsibility as subject to two 
kinds of abuse—one which deserved only “censure” and another which 
deserved “punishment.” 152 153 Hamilton observed that the former type of 
executive abuse was more prevalent among public officials.151 James 

147. See note 74 supra and accompanying text.
148. In contrast to the inability of the Senate to impose criminal sanctions, the Eng

lish Parliament could punish the impeached officer by imposing heavy fines, imprisoning 
the offender, or even sentencing him to death. See R. Berger, supra note 2, at 79.

149. See U.S. Const, art. I, § 3; 1 M. Farrand, supra note 58, at 292-93. Alexis 
de Tocqueville noted that:

The main object of the political [impeachment] jurisdiction that obtains 
in the United States is therefore to take away the power from him 
who would make a bad use of it and to prevent him from ever 
acquiring it again. This is evidently an administrative measure, sanc
tioned by the formalities of a judicial decision. In this matter the 
Americans have created a mixed system; they have surrounded the act 
that removes a public functionary with all the securities of a political 
trial, and they have deprived political condemnations of their severest 
penalties.

A. dE Tocqueville, Democracy in America 112-13, 115 (Bradley ed. 1945). See also 
Restatement (Second) of Trusts § 199 (1959) (remedies following trustee’s breach 
of trust).

150. See U.S. Const, art I, § 3; R. Berger, supra note 2, at 79.
151. The Constitution imposes stricter safeguards in a solely criminal prosecution 

because the criminal may lose his rights to life, liberty, and property' if he is properly 
convicted. See U.S. Const, amends. V, VI. Unlike ordinary criminal prosecutions, 
which generally are initiated by a grand jury indictment and always trigger the right 
to a jury trial, impeachment proceedings begin and end in the legislature. See id., art. 
Ill, § 2; R. Berger, supra note 2, at 78-80. To maintain this procedural distinction, 
the framers stipulated that only the Senate could try impeachments, rather than the 
Supreme Court as had been originally proposed. U.S. Const, art. I, § 3; see 1 M. 
Farrand, supra note 58, at 22 (Virginia Plan).

152. See The Federalist No. 70, at 451, 455 (B. Wright, ed. 1961 ) (A. Hamilton).
153. Hamilton stated that: “Man, in public trust, will much oftener act in such a 

manner as to render him unworthy of being any longer trusted, than in such a manner 
as to make him obnoxious to legal punishment.” Id. at 455.
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W ilson agreed that impeachment did not come “within the sphere of 
ordinary juris prudence. [It is] founded on different maxims, and 
directed to different objects” than the criminal law.154

154. 1 J. Wilson, Works 324 (1967); see R. Berger, supra note 2, at 79-80.
155. Blackstone wrote: “Public wrongs, crimes and misdemeanors, are a breach 

uid violation of the public rights and duties, due to the whole community, considered
i community, in its social aggregate capacity,” and that such violations “strike at the 

vm being of society which can’t possibly subsist if actions of this sort are suffered 
to escape with impunity.” 4 Blackstone, supra note 24, at ”5 (ch. 1). See also 
Dep’t oe Justice, The Law of Impeachment (released Feb. 22, 1974) (by Robert G. 
Dixon, Jr.).

156. U.S. Const, art. Ill, § 2, cl. 3.
157 Ser King v. Ponsonby, 30 Eng. Rep. 201, 204 (K.B. 1755). The ruling came 

on i writ of quo warranto seeking a forfeiture of office. See id. at 203.
1.58. See id. at 204.

* Knig. Rep. 679, 681 (K.B. 1783). Prior to Lord Mansfield’s decision, only 
mid* havior” in office was an indictable criminal offense. See id. at 681.

160. See id. at 680.
161. Id. at 681.
162. Id. at 681-82.
163. See general^ A. Simpson, A Treatise on Federal Impeachments 81-188 

(1916).

Several sources do suggest that the phrase “high Crimes and Misde
meanors" refers only to criminal offenses. Blackstone, for example, 
liscussed impeachment in his Fourth Book on “Public Wrongs.”155 

Moreover, the constitutional provision that “The trial of all crimes, 
\ ept in cases of impeachment, shall be by jury,” 156 implies that 

impeachments fall within the category of “all crimes.” The argument 
that impeachable conduct must manifest criminality, however, results 
from the fact that breach of public trust by an official did constitute 
a crime at the time of the Convention. The King’s Bench had ruled in 
1755 that non-use of a public office, misbehavior of a public official, 
>r a breach of the fiduciary obligations of the officer was a misde
meanor ’7 and within the jurisdiction of ordinary magistrates.158 * Rely- 
a; on this definition of a misdemeanor, Lord Mansfield specifically 

held that breach of trust constituted a crime in the 1783 case of 
Kin" v. Bembridge.™' Convicted for concealing from auditors evi
dence of illegal expenditures made by his former superior,160 the 
Paymaster of the Armies, Bembridge argued on appeal that he had 
been convicted on a theory of breach of trust, which was only a civil 
wrong and not an indictable offense against the state.161 Lord Mans
field disagreed and held that a breach of public trust results in a crim
inal indictment because the offense came within the principles that 
abuse of office was a wrong to the public and that failure to render 
accounts properly was an abuse of public trust.162

A series of Parliamentary impeachments and convictions effectively 
made breach of public trust a crime under the rationale that the 
offender had committed a wrong against the body politic.163 In such 
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cases Parliament found a “breach of law which the sovereign power 
has thought proper to establish for the . . . tranquility of the 
whole.” 164 Obviously, breach of a constitutionally imposed duty, such 
as the duty “faithfully [to] execute the Office of President,” 165 threatens 
the public with abuse of power and jeopardizes the rights and security 
of the citizens. Such a breach of duty, under Blackstone’s reasoning, 
would be criminal in nature because it constituted a breach of public 
trust.

164. See 4 Blackstone, supra note 24, at ”7 (ch. 1).
165. U.S. Const, art. II, § 1, cl. 8.
166. See 4 Blackstone, supra note 24, at *6 (ch. 1).
167. See L. Friedman, A History of American Law 254-55, 503-04 (1973); W. 

Goodenow, Historical Sketches of the Principles and Maxims of Americas 
Jurisprudence in Contrast with the Doctrines of the English Common Law on 
the Subject of Crimes and Punishments 35-37 (1819); cf. United States v. Hudson 
& Goodman, 11 U.S. (7 Cranch) 32, 33 (1812) (rejection of prosecution for common 
law crimes).

168. See United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966). In 
United Church of Christ, Chief Justice, then Judge, Burger distinguished between the 
property in a broadcasting license and ordinary private property, explaining that:

a broadcaster seeks and is granted the free and exclusive use of a limited 
and valuable part of the public domain; when he accepts that franchise, 
it is burdened with enforceable public obligations. A newspaper can 
be operated at the whim or caprice of its owners; a broadcast station 
cannot. After nearly five decades of operation the broadcast industry 
does not seem to have grasped the simple fact that a broadcast license 
is a public trust subject to termination for breach of duty.

Id. at 1003.

The eighteenth century definition of criminal conduct is misleading, 
however, because Blackstone and the framers of the Federal Consti
tution used the term crime differently than it is presently construed 
by the courts. Lawyers in the eighteenth century conceived of crimes 
in terms of public wrongs, or acts detrimental to the public at large, 
as opposed to private wrongs, which violated the rights of specific 
individuals. Some acts, such as battery, could give rise both to public 
and private wrongs; the citizen had an action of trespass, and the 
state could prosecute for breach of the King’s peace.166 Furthermore, 
eighteenth century thinkers did not define public wrongs solely by a 
code of criminal conduct; rather, reason provided the standards of 
right and wrong to guide both citizens and judges.167 Thus Lord 
Mansfield in 1783 could articulate a new crime—breach of public 
trust—bv drawing from the principles fundamental to the common law.

Contemporary Application

A trust concept allows courts to restrict the degree of dominion that 
a person may exercise over powers under his control.168 Corporate 
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officers and directors, for example, must adhere to certain fiduciary 
obligations. In New York, as early as 1832, directors were required 
to account for the damage done by their “abuse of trust” and their 
gross negligence and inattention to the duties of their trust.”169 

Furthermore, as Lord Hardwicke held in 1742, the fiduciary obliga
tion of officers are uniform regardless of whether they exercise their 
powers in a public or a private capacity.170 Because officers are not 
owners but agents who possess no dominion over their offices, their 
duh is to advance the interest of those who depend on them.

169. See Robinson v. Smith, 3 Paige 222, 231 (N.Y. 1832).
170. S< e Charitable Corp. v. Sutton, 2 A.T.K. 400, 406 (1742); notes 39-40 supra 

and accompanying text.
171 Uniformed Sanitation Men v. Commissioner of Sanitation, 392 U.S. 280, 285 

(1968).
2 National I.and & Investment Co. v. Spector, 428 F.2d 91, 95 (3d Cir. 1970).

173. Nuesse v. Camp, 385 F.2d 694, 706 ( D.C. Cir. 1967).

The legal nature of public office today remains that of a trust. The 
Supreme Court has held that public employees may be dismissed “if 
thev refuse to account for their performance of their public trust.171 
Similarly, the United States Court of Appeals for the Third Circuit 
also has observed that where a prosecutor was alleged to have called 
a special grand jury as an “instrument of political revenge,” the accu
sations, if true, would amount to “an abuse of the public trust.” 172 
The District of Columbia Circuit has stated in more general terms 
that i]t is a living tenet of our society and not mere rhetoric that a 
public office is a public trust.” 173

Whig political theorists, common law judges, chancellors in equity, 
institutional framers, the Congress in impeachment proceedings, and 

contemporary courts all have relied on fiduciary principles in dis- 
ussing the duties of public officials. The reliance of the public upon 

its officials gives rise to the same danger of selfishness and willfulness 
as does a private relationship where one party must rely upon the 
discretion of another. It is reasonable, therefore, that the fiduciary 
obligations inherent in public office should be the measure by which 
official conduct is scrutinized in impeachment proceedings. Such was 
the intention of the framers.





THE IMPEACHMENT INQUIRY OF 1974: 
A PERSONAL VIEW

Lawrence J. Hogan0

In 1974, the American people were troubled and divided over perhaps 
the strongest test of our constitutional system in the history of this Re
public. Because of the intrinsic nature of our representational form of 
government, the magnitude and awesomeness of this historic test fell 
initially upon the thirty-eight men and women who, in July 1974, com
posed the Committee on the Judiciary of the United States House of 
Representatives. As a member of that Committee, I personally felt 
’he weight of that constitutional test and perceived its dangers. 
W e knew that impeachment was the strongest weapon in the arsenal of 
ongressional power and an impeachment vote would, itself, be tested 

and tried bv the American people today and by historians for years to 
come.

A sense of being unable to escape history remained with me through
out the proceedings. I often recalled with empathy the fate of Senator 

Edmond Ross of Kansas, who in 1868 was called upon to cast his vote 
m the Senate impeachment trial of President Andrew Johnson. Senator 
Ross refused to announce in advance of the actual roll call how he 
would vote, and, as the fateful hour approached, only Ross’s vote was 
needed to obtain the thirty-six votes necessarv to convict the President. 
Ross later described his experience:

It was a tremendous responsibility, and it was not strange that 
he upon whom it had been imposed by a fateful combination 
of conditions should have sought to avoid it, to put it away from 
him as one shows, or tries to fight off, a nightmare .... I almost 
literally looked down into my open grave. Friendships, position, 
fortune, everything that makes life desirable to an ambitious man 
were about to be swept away by the breath of my mouth, perhaps 
forever.* 1

* Member of United States House of Representatives, Fifth Congressional District of 
Mankind, 1969-75. The author wishes to acknowledge with deep thanks the assistance 
of Ilona Modly Hogan, Esq. and Jay Spry.

1. J. Kennedy, Phoeii.es in Courage 159 (Mem. ed. 1964).

\s a result of his vote of conscience to acquit, Senator Ross, in 1868 
and for the remainder of his own lifetime, was looked upon as the 
greatest of scoundrels. Today, we look upon the impeachment and 
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trial of Andrew Johnson as a politically motivated abuse of a weighty 
constitutional power, and we regard Edmond Ross as a courageous man 
who saved our constitutional system from such abuse by voting his 
conscience rather than his politics.

Feeling many of Senator Ross’s emotions and misgivings mvself, I 
decided early that my decision on the grave matter of impeachment 
would be made only on the basis of the evidence presented to the Com
mittee and the dictates of my own conscience concerning the interpre
tation to be placed on that raw evidentiary material.

Despite the inherently “political” nature of the impeachment process, 
I chose to approach the entire matter, as best I could, from a purely 
legal standpoint. To my chagrin, I soon found that the keystone of the 
lawyer’s trade—legal precedent—was virtually useless in the area of im
peachment law. The impeachment power rarely has been invoked; 
when it has been, the precedents established thereby stand alone in each 
case. Some cases hold that an impeachable offense must be an indict
able offense while other cases stand for the proposition that an impeach
able offense is just about anything the Congress wants it to be.2 3

2. See House Comm, on the Judiciary, Impeachment: Selected Materials, 
H.R. Doc. No. 93-7, 93d Cong., 1st Sess. 27-202 (impeachment proceedings in the 
House of Representatives).

3. See Cong. Globe, 40th Cong., 2d Sess. 61-70 ( 1867).
4. See id. at Appendix 54-65.
5. Id. at 68.
6. Id. at 1400.
7. Id. at 1616-18, 1642, 1647-49.
8. See id. at 1647-48; An Act Regulating the Tenure of Certain Civil Offices, Ch. 

154, 14 Stat. 430 (1867).

In the area of presidential impeachments, the precedents are even 
more restricted. Only President Andrew Johnson has been impeached 
by the House of Representatives, and he avoided conviction in the 
Senate by only one vote—that of Edmond Ross. The precedent estab
lished by that House impeachment process leaves much to be desired, 
however. The original resolution recommending impeachment was de
bated in the House of Representatives on December 5-6, 1867. but the 
only point debated was whether the commission of a crime was an 
essential element of impeachable conduct by the President.4 The im
peachment resolution was defeated on December 7 by a vote of 108-57, 
short of the necessarv two-thirds.5 6

J

Less than three months later, on February 24, 1868, President Johnson 
was impeached by a vote of 126-47.G The House adopted 11 articles of 
impeachment7 against Johnson: nine articles related to his removal of 
Secretary of War Edwin M. Stanton, allegedly in deliberate violation of 
the Tenure of Office Act passed by the same Congress in 1867,8 and the 
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tenth and eleventh articles charged that Johnson impugned the author
ity of Congress in several speeches.9

9. See Cong. Globe, 40th Cong., 2d Sess. 1648-49 (1868).
10. See House Comm, on the Judiciary, Impeachment of Richard M. Nixon, 

Premium of THE United States, H.R. Rep. No. 93-1305, 93d Cong., 2d Sess. 6-7 
11974). James Madison’s notes show that the impeachment provision was written 
into the Constitution to provide some means for removal of any civil officer who 
abused his power and whose continuation in office would not be in the best interest 
of the country. See 1 J. Madison, The Journal of the Debates in the Convention 
Win« h I RAWED ihi Constth riON oi rm United States 65-66 (G. Hunt ed. 1908).

11. U.S. Const, art. I, § 3.
12. Id.
13. Id. art. II, § 4.

This dramatic reversal within a three month period—where in Decem- 
lier 1S67 the House failed to impeach because there was no evidence 
of commission of a crime and, in February 1868, the House impeached 
notwithstanding the lack of evidence of the commission of a crime— 
attests to the fundamentally political nature of the Johnson impeach
ment. Unfortunately as well, it provided virtually no useful precedent 
for the impeachment process of 1974.

Thus, my thirty-seven colleagues on the Judiciary Committee and I 
faced the task of determining in our own minds and in accordance with 
our own interpretation of the Constitution what constitutes an impeach
able offense, what standard of proof should be applied, and finally, how 
the evidence measured against those standards. It is the purpose of 
this article to discuss the criteria in these three areas that formed the 
basis of my decision to recommend that the House vote to impeach 
Richard M. Nixon.

Impeachable Offenses

Impeachment itself is a political remedy for serious abuses that dis- 
qualifv an incumbent officeholder or threaten our constitutional system 
of government.10 It does not substitute for the normal processes of 
justice, or preclude later indictment and trial for criminal offenses.11 
The impeachment remedy is simply removal from office and disbarment 
from future positions of political trust.12

The framers of the Constitution, fearing an executive too strong to be 
constrained from injustice or subject to reproof, gave the Congress the 
power to remove, for acts of 'Treason, Bribery or other high Crimes 
and Misdemeanors.”13 The first responsibility facing Members of the 
House Judiciary Committee was to try to define an impeachable offense. 
The Constitution does not define it and, although we know what treason 
and bribery are, “high Crimes and Misdemeanors” are undefined, in
definite, and vague.
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Historical debates show that the impeachment provision was written 
into the Constitution because the founding fathers wanted some means 
to remove presidents, vice presidents, and other civil officers who abuse 
their power and whose continuation in office would not be in the best 
interests of the country. Because the language of the Constitution is 
so vague and because the precedents are so sparse and contradictor)’, 
each of us on the Committee had to decide for himself what consti
tutes an impeachable offense. Obviously, it had to be something so 
grievous that it would warrant the removal of the President of the 
United States from office. I did not agree with those who said an 
impeachable offense is anything that Congress wants it to be, and I did 
not agree with those who said that it must be an indictable criminal 
offense. Somewhere in between these two positions is the standard 
against which the President’s conduct should be measured. In mv 
mind, the presidential conduct had to have at least some aspects of 
criminality, and it had to be so grievous that it would make the President 
unsuitable for continuing in office.14

14. But see House Comm, on the Judiciary, supra note 10, at 6-8 (grounds for 
impeachment not restricted to criminal conduct).

15. See id. at 380.
16. Id. at 381.

Some argued that we were not required to pass judgment on the guilt 
or innocence of the President, that this should be the function of the 
trial of the impeachment in the Senate. I disagreed. This matter was 
so important and the consequences so far-reaching that I felt we should 
decide in our own minds whether we believed the President was guilty 
of committing offenses so grave that he should be removed from office. 
Others said that the President should be impeached for the wrongdoing 
of his aides and associates. I could not concur in that contention either. 
I felt that we had to find personal wrongdoing on the President’s part 
if we were to justify his impeachment.

Standard of Proof

After a Member decided what, in his mind, constituted an impeach
able offense, he then had to decide what standard of proof he would 
use in trying to determine whether the President of the United States 
had committed an impeachable offense. Some have said that the House 
Judiciary Committee was analogous to a grand jury 15 and a grand jury 
need only find probable cause that a criminal defendant had committed 
an offense in order to send the matter to trial. But, because of the 
vast ramifications of this impeachment and its quasi-criminal nature, 
I thought we needed to insist on a much higher standard. Committee 
counsel recommended "clear and convincing proof.’’16 “Clear and con
vincing” or “preponderance of the evidence” are the standards for civil 
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liability; I thought we needed a higher standard to justify removal of 
the President of the United States from office. I came to the position 
that we could have no less a standard of proof than we insist on in a 
criminal trial, where, to denv an individual his liberty, the case against 
him must be proved beyond a reasonable doubt. I felt we could insist 
on no less a standard in a matter of such overriding import as an 
impeachment proceeding.

Measuring the Evidence

Mr. Nixon did not release the so-called “smoking gun” tape which 
confirmed our verdict until seven days after the Judiciary Committee 
had cast its first votes for impeachment.17 The evidence supplied at the 
later Watergate trial—with John Mitchell, H.R. Haldeman and John 
Ehrlichman among the defendants—took the “cap off the bottle” com
pletely, to borrow a colorful phrase used in the White House coverup 
conversations. But the trial of the highest-level Watergate figures did 
not begin until October 1, 1974, about ten weeks after our Committee 
finished hearing evidence and questioning witnesses.

17. See id. at 136. The tape revealed a Nixon-Haldeman conversation, one week 
after the break-in, that suggested using the CIA to limit the FBI investigation.

18. See id. at 187-88, 192-96; Hearings on H. Res. 803 Before the House Comm, 
on the Judiciary, 93d Cong., 2d Sess. 155-56 (Summary of Information) (1974).

19. See Hearings on H. Res. 803, supra note 18, at 155-56, 160.
20. See House Comm, on the Judiciary, supra note 10, at 203-05.
21. Hearings on II. Res. 803, supra note 18, at 159-60. The grand jury issued a 

subpoena duces tecum commanding President Nixon to produce certain tape record- 
ini’s W hen he refused to comply, the Special Prosecutor petitioned the United States 
District Court for the District of Columbia for an order compelling Mr. Nixon to 
pnxluce the requested material. The district court ordered the tapes to be produced

' xammation in camera. In re Subpoena to Nixon, 360 F. Stipp. 1, 3 (D.D.C.), 
modified sub nom. Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973). The court of 
appeals upheld the President’s refusal to submit material relating to national defense 
or foreign relations. 487 F.2d at 720.

Mr. Nixon made our job difficult. The President rebuffed every re
quest from the Committee for the complete tapes of recorded White 
House conversations.18 Finally, under unremitting pressure, Mr. Nixon 
submitted edited White House transcripts.19 Incriminating remarks as 
well as entire relevant sections, we learned later, had been removed 
trom these edited transcripts.20 At the end of our hearings, we had 
obtained only eight complete tapes, all previously surrendered by Mr. 
Nixon to the Watergate grand jury.21 Every member of our Committee 
would base preferred to have had the complete recordings of White 
House conversations on Watergate before making a decision on im
peachment. We wanted all the evidence. Mr. Nixon’s defiance of 
our subpoenas kept us from getting it. We knew that the materials we 
had were, in all likelihood, far from complete. Even so, in my opinion 
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and in the opinion of twenty-seven other Committee members who 
initially voted for one or more impeachment articles, the materials were 
convincing evidence.

Disclosures subsequent to the Judiciary Committee hearings and 
debate are of the utmost importance historically. They may confinn or 
refute individual judgments, but the justification for each Committee 
member’s vote must rest on the record of the inquiry. In the forest of 
information presented to us, it was hard to see the “trees’: overt acts 
connecting the President with high crimes or misdemeanors. I there
fore asked a basic question: What did the President do after March 21, 
in the light of his knowledge of the possible involvment of manv per
sons in the Watergate coverup,22 that was either a crime or so flagrant 
a violation of his constitutional responsibilities as to constitute an 
impeachable offense?

22. On March 21, 1973 White House Counsel John Dean informed President Nixon 
of the possible involvement of Haldeman, Dean, Mitchell, Magruder, Colson, Strachan, 
and Porter in the Watergate matter and of Ehrlichman’s possible involvement in the 
Ellsberg break-in. In response, Mr. Nixon discussed the possibility of clemency for 
the then Watergate defendants and whether or not money should be paid to E. 
Howard Hunt. See Hearings on H. Res. 803, supra note 18, Book III, at 989-1116 
(Statement of Information) (transcripts of the morning meeting), 1147-86 (transcripts 
of the evening meeting), 1245-49 (a transcript of the dictabelt recording of the 
President’s recollections of March 21, 1973).

23. The following exchange occurred in the March 21 meeting:
Dean: They, they’re going to stonewall it, uh, as it now stands. Except 
for Hunt. That’s why, that’s the leverage in his threat. . . . 
President: That’s why your, for the immediate thing you’ve got no 
choice with Hunt but the hundred and twenty or whatever it is. Right? 
Dean: That’s right.
President: Would you agree that that’s a buy time thing, you better 
damn well get that done, but fast?

Hearings on H. Res. 803, supra note 18, Book III, at 1095 (Statement of Information).
24. See House Comm, on the Judiciary, supra note 10, at 68.
25. Hearings on H. Res. 803, supra note 18, at 106 (Transcripts of Eight Recorded 

Presidential Conversations).
26. See House Comm, on the Judiciary, supra note 10, at 66-75.

THWARTING THE PROCESS OF JUSTICE

First, there was the President’s involvement in the cash payments to 
defendants. To me, it makes little difference whether Mr. Nixon actu
ally instructed that Howard Hunt be paid off, although several of the 
President’s remarks point in that direction.23 He learned of the earlier 
payments and did not report them, and he referred to these demands 
as blackmail. This alone amounts to an obstruction of justice.24 
“We’ve got this weakness in terms of blackmail,” Mr. Nixon had said 
in the March 21 conversation with Bob Haldeman, the White House 
chief of staff, and John Dean.25 26 It was one of three references to the 
demands as blackmail made by the President in the same meeting.2''
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A detailed memo written by Howard Hunt and his wife, finally dis
closed at the Mitchell-Haldeman-Ehrlichman trial, confirmed that the 
cash for Hunt and other defendants was payment for silence.27 But the 
circumstances surrounding the payments and other evidence spoke for 
themselves. Before the November 1972 election, more than $200,000 
was funneled to Hunt for himself and other defendants in the Water
gate break-in.28 The initial collection and deliveries were arranged 
bv Herbert Kalmbach, one of Mr. Nixon’s personal lawyers, and a pay
off messenger, using code names and money drops and relaying mes
sages to and from pay telephone booths.29 This surreptitious handling 
of the money persuaded me that the payments could not have been 
legitimate. Although the Hunt memo surfaced later, another message 
from Hunt became part of the impeachment evidence. Near election 
time in November 1972, Hunt telephoned Charles Colson, one of the 
tides in Nixon’s inner circle, and Colson recorded the conversation. 
Hunt said “commitments that were made to all of us at the outset have 
not been kept.” “We re protecting the guys who are really respon
sible . . . that’s a continuing requirement,” Hunt said, “but at the 
same time this is a two-way street and, as I said before, we think now 
is the time when a move should be made and surely the cheapest com- 
moditv available is money.” 30

27. See New York Times, Nov. 5, 1974, at 1, col. 3; id. at 26, col. 5.
28. See House Comm, on the Judiciary, supra note 10, at 67; Hearings on H. 

Res. 803, supra note 18, Book III, at 208-19, 223, 233, 383, 386-89 (Statement of 
Information).

29. Hearings on H. Res. 803, supra note 18, Book III, at 222-29 (Statement of 
Information).

30. Id. at 409.
31. See House Comm, on the Judiciary, supra note 10, at 1-3.
32. See id. at 146-56, 162-65, 177-79.

Pavment of hush money to potential witnesses is obstruction of 
justice, a felony. President Nixon approved these payments; obstruction 
of justice was the basis for Article I of Impeachment and was involved 
in all three of the impeachment articles for which I voted.31 The Presi
dent’s various actions, designed to impede the investigations and prose
cution of crimes, comprised a second charge of obstruction of justice. 
His misuse of the Federal Bureau of Investigation and Central Intelli
gence Agency thwarted investigation of the break-in during its early 
stages.32 By defying subpoenas for recorded White House conver
sations, the President also withheld essential evidence that the Justice 
Department needed for the prosecution of Watergate defendants and 
that the Judiciary Committee needed for its impeachment inquiry. 
Obstruction of justice was only one of several felonies in the Watergate 
coverup that was linked directly to Richard Nixon.



1058 The Georgetown Law Journal [Vol. 63:1051

PERJURED TESTIMONY

Mr. Nixon learned of perjured testimony and failed to report it. He 
was informed that key figures in the Watergate scandal had lied both to 
investigators and to the Watergate grand jury. He allowed one man 
who had perjured himself to stay in a $36,000-a-year Administration 
job. The President even participated in discussions of that appointee’s 
perjuries.33 He also participated in plans to continue the coverup 
through further false testimony to the grand jury and misleading public 
statements.34 On occasion, he even coached his assistants as to exactlv 
what witnesses should say in pursuance of the coverup.

33. See House Comm, on the Judiciary, supra note 10, at 88-97 (Magruder 
remained on staff after President knew of his perjury). In a discussion of the chances 
of limiting responsibility for the break-in to the seven actual participants caught at 
the scene, the President’s chief of staff told him, “that requires . . . continued perjury 
by Magruder.” Hearings on H. Res. 803, supra note 18, at 113 (Transcripts of Eight 
Recorded Presidential Conversations).

34. See Hearings on H. Res. 803, supra note 18, at 113 (Transcripts of Eight 
Recorded Presidential Conversations).

35. See id. at 87.
36. See id. at 86.
37. See id. at 95.
38. See 18 U.S.C. § 1621 (1970); of. 18 U.S.C. § 1623 (1970) (false declarations

before a grand jury or court).
39. See R. Nixon, Six Crises 60-61 (1962). Mr. Nixon once told John Dean 

that Hiss would have been out of trouble had he admitted his former Communist 
associations and explained that he had broken them oil many years ago. “But the 
son-of-a-bitch lied, and he goes to jail for the lie rather than the crime,” President 
Nixon said to Dean.

40. See 18 U.S.C. § 4 (1970).

On March 21, 1973, Dean told Mr. Nixon that Jeb Stewart Magruder, 
deputy campaign director of the Re-Election Committee, and Bart 
Porter, a lower ranking official of the re-election committee both had 
committed perjury in their grand jury testimony.35 36 Dean said he did 
not know whether John Mitchell, the Nixon campaign director and for
mer Attorney General, had committed perjury.30 Later in the same 
meeting with the President; Dean said that Egil (Bud) Krogh, who 
had gone from the White House to a sub-Cabinet post, was guiltv of 
perjury before the grand jury and “is haunted by it.”37

Perjury is a felony. Mr. Nixon, an attorney, was personally aware 
of the liabilities and penalties for perjury.38 He himself pointed out to 
his aides how perjury figured in his dramatic confrontations with Alger 
Hiss when Mr. Nixon was a young congressman investigating Hiss.39 
Failure to report the facts of a felony such as perjury to law enforce
ment officials after learning those facts is itself a felony, punishable bv 
a fine of up to $500 and up to three years in prison.40
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WHITE HOUSE SCENARIOS

W hile constructing “scenarios to explain certain events, Mr. Nixon 
and his top assistants frequently twisted the facts and invented cause- 
and-effect situations to put a favorable interpretation on unfavorable 
and even damaging events.11 During the March 21 conversation with 
Dean, Mr. Nixon personally took over the role of creating a scenario. 
Speaking of payments to Hunt and others who had been arrested soon 
after the break-in, the President said, “As far as what happened up to 
this time, our cover there is just going to be the Cuban Committee 
did this for them up through the election.” Dean said, “That isn’t, of 
course, quite the way it happened.” “I know,' said the President, “but 
it’s the wav it’s going to have to happen.” 42

41 See Hearings on II. Res. 803, supra note 18, Book IV, at 1207-11 (Statement 
of Information).

12. Id. at 119 (Transcripts of Eight Recorded Presidential Conversations).
13. /</. at 113 (Transcript of Eight Recorded Presidential Conversations).
44. U.S. Const, art. 2, § 3.
15. See Hoi si. Comm, on the Judiciary, supra note 10, at 104-05; Hearings on

H. Res. 803, supra note 18, Book III, at 939-59. 973-74 (Statement of Information)
President informed of evidence in possession of Justice Department against Mitchell,

Dean, Haldeman, Ehrlichman, Magruder, Colson, and others).

With the coverup ready to explode on April 14, 1973, Mr. Nixon was 
concerned that witnesses get and keep their stories straight. The Presi
lt nt and his chief of staff discussed the chances of protecting everyone 

except the original “Watergate Seven —the break-in crew of five, Hunt 
ind Liddv. “There is still a possibility of cutting it at Liddy, where 
you are now,” Haldeman said. “But to accomplish that requires . . . 
continued perjury by Magruder.“ “And it requires total . . . control 
over all of the defendants,” the President added.43

MR. NIXON AND THE JUSTICE DEPARTMENT

Among Mr. Nixon’s many violations of his constitutional responsi
bilities. none was more flagrant than his treatment of information given 
him bv |ustice Department officials who trusted him. Mr. Nixon not 
onlv violated his sworn constitutional dutv to “take Care that the Laws 
he faithfully executed,” 44 but he also broke the law himself, fully aware 
of the deception and of his own intention to deceive.

The President learned of the Justice Department’s most important 
breakthrough in the Watergate case on Sunday, April 15, 1973.45 Mr. 
Xixon spent nearly two and a half hours with Attorney General Richard 
Kleindienst and more than an hour with Assistant Attorney General 
Henn Petersen that Sunday7 afternoon, and asked Petersen to see him at 
the W hite House for a further conference the following day. After the 
meetings Sunday with Kleindienst and Petersen, the President tele- * 12 13 * 15 * * * 
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phoned Petersen at home four times on Sunday night. In a conference 
with Petersen on Monday, Mr. Nixon assured Petersen: “You’re talking 
only to me.”46 Monday night, when the President again telephoned 
Petersen, Mr. Nixon said, “Anything you tell me will not be passed on. 
as I told you earlier, because I know the rules of the Grand fury.” 47

46. House Comm, on the Judiciary, supra note 10, at 106; Richard M. Nixon, 
Submission of Recorded Presidential Conversations to the Comm, on thi 
Judiciary of the House of Representatives 847 ( 1974) [hereinafter cited as 
White House Tapes].

47. White House Tapes 966.
48. See Hearings on H. Res. 803, supra note 18, Book IV, at 1251-63 (Statement 

of Information).
49. See House Comm, on the Judiciary, supra note 10, at 110; Hearings on H 

Res. 803, supra note 18, Book IV, at 1416-18 (Statement of Information).
50. White House Tapes 366.
51. Id. at 371.
52. Id.

Mr. Nixon met for nearly two hours with Petersen on April 16. Two 
minutes after the Assistant Attorney General left, at 3:25 p.m., the 
President was closeted with John Ehrlichman, passing along such details 
as the specific and most damaging links to Ehrlichman and the initial 
Justice Department assessment of Haldeman’s criminal liability.4" On 
April 17, Petersen left Mr. Nixon’s office at 3:49 p.m. One minute 
later, Haldeman and Ehrlichman were in the Oval Office, where the 
President revealed the substance of Petersen’s information, including 
Haldeman’s and Ehrlichman’s vulnerability. 49

For several months in late 1972 and early 1973, before and during 
the first Watergate trial, the White House had established channels 
through Haldeman and Ehrlichman to get inside information on the 
progress of the grand jury investigation. Attorney General Richard 
Kleindienst, however, was extremely careful about how he handled an\ 
matters relating to the grand jury. But Mr. Nixon was interested in 
knowing of any discoveries, so he advised Ehrlichman to tell Attomev 
General Kleindienst “that John Mitchell says you’ve got to have this 
information from the grand jury and you owe it to him.” 50 Not wanting 
to make it appear that the White House itself was seeking information 
improperly, Mr. Nixon said that Ehrlichman could tell Kleindienst: 
“Our need—our interest here—is whether there are any White House 
people involved here and we will move on them. 51 The* President 
suggested that Ehrlichman arrange to get every day’s developments 
from Kleindienst, “so that we can move one step ahead here.’ 52

Reading and listening to the White House tapes, I was forced to con
clude that Mr. Nixon, Haldeman, and Ehrlichman used this information 
to protect themselves, not to see that justice was served. It is a felonx 
to obstruct the work of prosecutors or criminal investigations h\ 
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improper acquisition or use of information obtained from law enforce
ment officials.53

18 t’.s ( *, 1510 ( 1970) (willful mis sentation, obstruction, or delay of
mal investigation); IK U.S.C. § 1505 (obstruction oi departmental proceedings).
54 Hearings on //. Kes. 803, supra note 18, .it 90 (Transcripts of Eight Recorded 

Presidential Conversations).

Notes and Comments

There was no single dramatic revelation or "moment of truth” in the 
impeachment inquiry that made it obvious to me that Mr. Nixon was 
guilty. The body of evidence fell into place one piece after another, 
finalK demolishing the presumption of innocence that I had gladly given 
the President. Throughout the hearings we were lacking what partisans 
of Mr. Nixon called “smoking gun" evidence, such as a murderer hold
ing a smoking gun and being apprehended at the scene of his crime 
supplies. A few Judiciary Committee members demanded this type 
of evidence.

Before the Committee began its interrogation of witnesses, each 
member had more than 30 thick, black, loose-leaf notebooks containing 
statements of information” prepared by staff counsel, with supporting 

evidence. We had three more big notebooks summarizing the material 
in all the other volumes. As most Committee members, I made hun
dreds of notes, marginal comments and insertions in these notebooks. 
Some of these comments trace my progress from doubt to suspicion 
and then to certainty of Mr. Nixon’s complicity in the Watergate 
coverup.

Since the President’s “bombshell" announcement of August 5, 1974 
revealed his early role in using the CIA to obstruct or delay the Water
gate investigation, my earlier notations had special post-August 5 sig
nificance. After we considered the details of a revealing telephone call 
from the President to acting FBI director Gray, my notes included this 
comment: “I am convinced that the President approved the efforts to 
have the FBI curb the Watergate investigation.” Pat Gray, after a 
discussion with deputy CIA director Vernon Walters, told Mr. Nixon 
that people on his staff were trying to “mortally wound” the President 
by manipulating the FBI and the CIA. Mr. Nixon neither asked for 
names nor sought further information from Gray about this serious 
charge. Why? Because he obviously already knew.

\fter we had read and listened to the complete March 21 tape of Mr. 
Nixon’s conversation with John Dean, another area of the President’s 
guilty knowledge seemed clear. At one point, with Dean expressing 
fears of liability for obstructing justice, Mr. Nixon said, “In other 
words . . . you're taking care of witnesses.” 54 In the margin next to 
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these remarks I wrote, "The President obviously understood it was hush 
money.” In another marginal comment I wrote, “He should have fired 
them all on the spot and turned the information over to the FBI. But 
was he really surprised? Is this when he learned of the hush money for 
the first time?” I later noted: “There may be a fine line between monev 
given for a defense fund (which would be legitimate) and paving 
money to a defendant to keep him quiet. But if it was a bona fide 
defense fund, whv did they use code names and secret drops, use rubber 
gloves to handle the money, and conduct themselves generally in a 
covert manner?”

On the March 21 tape, Dean informed the President of Magruder's 
false testimony to the grand jury, prompting another question in my 
marginal notes: “Whv didn’t the President call the Justice Department 
at once? He even let Magruder stay in a $36,000 job for a month after 
this.”

Both Mr. Nixon’s cover story for the resignation of John Mitchell—if 
Mitchell did it for his wife, the public would sympathize and questions 
would be few—and instances where the President indicated firmly that 
witnesses should lie led me to write: “It is obvious throughout that the 
President was personallv involved in efforts to orchestrate the coverup 
plan.” In two other places on the tape transcripts, I noted: “Again, the 
President personally orchestrating the coverup.” At another point, 
next to Mr. Nixon’s promise to Assistant Attorney General Petersen that 
“anything you tell me will not be passed on.” 55 I noted with some 
bitterness, “another Presidential lie!”

55. Id., Book IV, at 1298 (Statement of Information).

Memos on the evidence included several more extensive summaries 
and comments. At one early stage I jotted the following memo:

While I refuse to draw an inference that the President knew 
of and approved every action of his staff, I do think an inference 
can be fairly drawn that, with the swirl of obstruction of justice 
activity throughout the White House, he must have been aware of 
the coverup, at least in a general way. He referred to ‘the Plan.’ 
‘button it up,’ the whole theory has been containment,’ ‘keep the 
cap on the bottle’—and asked ‘why did I take Dean off the case?’ 
and ‘how do I take credit for getting Magruder to the stand?' He 
personally concurred in the plan to use the CIA to limit the FBI 
investigation of the break-in to prevent its being linked to the 
Re-Election Committee.

I summarized the pattern of deception at the White House as follows: 
“There have been numerous instances in the evidence indicating that 
the President lied. They were not harmless lies, but serious untruths on 
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which responsible people as well as the public relied. While it is not 
an impeachable offense in my view to tell a lie . . . dishonest conduct 
permeates the whole Watergate coverup. The composite in my view 
does represent an impeachable offense.”

These thoughts that I recorded during the inquiry indicate some of 
the steps leading to mv final decision: I must vote for impeachment as 
a matter of conscience. That one vote changed my life as well as 
Richard Nixon’s.





PRESIDENTIAL IMMUNITY FROM 
CRIMINAL PROSECUTION

George E. Danielson0

Among the serious legal questions raised by the Watergate affair is 
whether a President of the United States remains immune from criminal 
prosecution while he stays in office. The Watergate Grand Jury, in con
fronting this problem, expressed a unanimous desire to indict former 
President Nixon as a conspirator; the grand jury finally named him as 
an unindicted co-conspirator, however, because of Special Prosecutor 
Leon Jaworski’s admonition that the indictment of an incumbent Presi
dent legally might not be valid.* 1 Former Vice President Agnew in
voked the argument that he was immune from criminal indictment in 
attempting to thwart a grand jury investigation of his activities.2 3 Dur
ing hearings on the impeachment of President Nixon several members 

>f the House Committee on the Judiciary also maintained that an in
cumbent President of the United States cannot be indicted and tried 
for a criminal charge until after he is impeached and removed from 
office. Despite the arguments of Special Prosecutor Jaworski and 
several congressmen, however, the proposition that an incumbent 
President is immune from criminal prosecution lacks authority in the 
Constitution or in the laws of the United States.

* Member of United States House of Representatives, Thirtieth District of Cali
fornia, 1971—.

1. See Washington Post, June 6, 1974, § A, at 1. The Supreme Court in United 
States v. Nixon did not have to resolve the issue of whether an incumbent president 
cou! .«dieted. See 418 U.S. 683, 687 n.2 (1974).

2. When Vice President Agnew simultaneously resigned his office and entered 
a plea of nolo contendere to charges of criminal tax violations on October 10, 1973, 
th«- issue of whether he could be indicted while holding office became moot. See 
Agnew. Second Vice President in U.S. History to Resign, Cong. Q. Almanac, 93d 
Cong., 1st Sess. 1054-59 (1973).

3. Ser House Comm, on the Judiciary, Impeachment of Richard M. Nixon, 
President of the United States, H. R. Rep. No. 93-1305, 93d Cong., 2d Sess. 362-72

1974 ) minority views of Congressmen Hutchinson, Smith, Sandman, Wiggins, Dennis, 
Mayne, Lott, Moorehead, Maraziti, and Latta).

4. See U.S. Const, art. I, § 6.

Although the Constitution expressly grants a limited privilege from 
arrest to Senators and Representatives,4 it confers no similar privilege 
on the President. Indeed, the framers apparently considered such a 
provision and rejected it. At the Federal Constitutional Convention of 
1787, during discussion of legislative privileges, James Madison sug
gested ‘the necessity of considering what privileges ought to be allowed 

[1065]
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to the Executive. 5 Despite Madison’s suggestion, no reported dis
cussion of presidential privileges took place. In 1800, Charles Pinckney, 
who had been a delegate to the Constitutional Convention, shed some 
light on the constitutional scheme of privileges during the course of a 
debate on that subject in the United States Senate. Pinckney stated 
that the framers expressly rejected any presidential privilege from arrest 
because of their knowledge of the abuses that took place under the 
immunity from prosecution that existed in England.6 To avoid similar 
abuses in this country, the framers granted only a restricted privilege 
to legislators to allow them to conduct their business.7 The combination 
of Madison’s suggestion that executive privileges be considered and 
Pinckney’s explanation of why none were granted justifies the assump
tion that the Constitution’s silence on presidential immunity from crimi
nal prosecution was a deliberate omission.

5. 2 M. Farrand, The Records of the Federal Convention of 1787, at 503 
(1911).

6. 10 Annals of Cong. 72-76 (1800).
7. U.S. Const, art. I, § 6; 10 Annals of Cong. 72-76 ( 1800).
8. U.S. Const, art. I, § 3, cl. 7.
9. 493 F.2d 1124, 1140-44 (7th Cir. ), cert, denied, 417 U.S. 976, reh. denied, 

418 U.S. 955 (1974).

In the face of this historical evidence that no executive privilege ever 
was intended by the framers, the advocates of presidential immunity 
have suggested that two provisions of the Constitution, Article I, section 
3 and Article II, section 1, implicity do confer immunity from prosecu
tion. The language of neither section, however, implies any grant of 
presidential privilege, and neither could overcome anv specific rejection 
of the doctrine at the Convention.

Article I, section 3, clause 7, reads:

Judgment in Cases of Impeachment shall not extend further 
than to removal from Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit under the United 
States: but the Partv convicted shall nevertheless he liable and✓
subject to Indictment, Trial, Judgment and Punishment, according 
to law.8

Proponents of the presidential immunity argument urge that the 
sequence of events described in this clause—impeachment first and 
criminal prosecution afterwards—reflects the framers’ intention that civil 
officers of the United States would not be subject to criminal process 
until they first had been removed from office under the impeachment 
process. The United States Court of Appeals for the Seventh Circuit 
exhaustively considered this interpretation of Article I, section 3 in 
United States v. Isaacs 9 and held that a federal court has jurisdiction 
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to trv a federal judge upon indictment although the judge has not 
t been removed from office bv the impeachment process.10 Since the 

[lower to impeach the President and the power to impeach a federal 
judge stem from the same constitutional clause,11 it would strain com- 
inonsense to hold that the same words have one meaning for judges 
and another for Presidents.

10. Id. at 1144. Circuit Judge Otto Kerner of the United States Court of Appeals 
for the Seventh Circuit was a defendant in Isaacs and retained his office throughout 
the trial and until he had exhausted all his remedies. Kerner resigned from the court 
on July 24, 1974, only five days before he was to begin serving a three year prison 
sentence. Washington Post, July 25, 1974, § A, at 2, col. 8.

11. See U.S. Const, art. II, § 4.
12. The Federalist No. 65 (A. Hamilton). A private individual cannot commit 

an impeachable offense; he has no power to commit high crimes and misdemeanors 
in th- article II, section 4 sense. Similarly, a private individual cannot be impeached 
and removed from any office; he is subject only to the criminal law in ordinary courts.

13. U.S. Const, art. I, § 3, cl. 7.
14. Conduct by a President can constitute a high crime and misdemeanor justifying 

imp« achment, however, without being a violation of the criminal law. For example, 
me i>f the articles upon which Judge John Pickering was impeached and removed 

from office charged him with habitual drunkenness, which was not a criminal offense. 
3 Hinds, Precedents of the House of Representatives §§ 2328, 2341 (1907). 
Artic !-• II of the Articles of Impeachment against President Nixon charged him with 
a non-criminal offense, abuse of power. House Comm, on the Judiciary, supra note 

> at 3. Conversely, the House of Representatives might not consider certain criminal 
activity, such as an isolated instance of drunken driving, sufficient grounds for impeach
ment.

15. Alexander Hamilton attempted to explain the necessity for the separate trials 
in two different forums:

Would there not be the greatest reason to apprehend that error, in the 
first sentence, would be parent of error in the second sentence: Those 

Article I, section 3 does not specifv the sequence required for dealing 
w ith impeached officers; rather, it establishes that courts of impeach
ment and courts of law are two different and unrelated forums. Each of 
the two forums has a different purpose, exercise different powers, and 
accomplishes distinct and separate ends. A court of impeachment has 
jurisdiction only over abuses and violations of the public trust.12 That 
court remedies official misconduct and preserves the integrity of the 
public office by removing the official from office. Because no further 
relief is required to effectuate the purpose of impeachment, the court’s

I Judgment . . . shall not extend further than to removal from office.” 13
Although article I, section 3 does contemplate that there may be an 

additional trial in a criminal court, that provision does not require that 
criminal prosection follow impeachment. The language of article I, 
section 3 is designed to assure that one action does not serve as res 
judicata or pose a threat of double jeopardy in the other forum.14 The 
independence of the impeachment and criminal processes also guaran
tees that the public official charged with the impeachable offense will 
have the traditional legal safeguards of a conventional trial if he becomes 
subject to criminal liability.15
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Article II, section 1 of the Constitution provides that the “executive 
Power shall be vested in a President of the United States of America. 
It could be argued that because this section and the doctrine of separa
tion of powers 16 vest the entire executive power in a single individual, 
the President must be immune from criminal prosecution; prosecution 
of an incumbent President would disable the entire executive branch 
of government. The argument continues that prosecution of members 
of Congress or federal judges does not raise similar problems because 
the prosecution of anv one congressman or judge would not disable his 
entire branch.

who know anything of human nature . . . will be at no loss to perceive 
that by making the same persons judges in both cases, those who might 
happen to be the objects of prosecution would, in great measure, lx1 
deprived of the double security intended them by a double trial.

The Federalist No. 65 (A. Hamilton).
Hamilton’s explanation of the impeachment process results from his understanding 

of the impeachment power in England. Under English parliamentary law, the House 
of Lords sits as the court of impeachment and, upon an accusation by the House of 
Commons, may impose any judgment on the convicted official, up to and including 
death. See Jefferson’s Manual of Parliamentary Practice, reprinted in Con
stitution, Jefferson’s Manual and Rules of the House of Representatives § 619 
(1973).

16. See generally The Federalist No. 47 (J. Madison).
17. U.S. Const, art. II, § 4.
18. In cases of impeachment, the party may choose to appear in person, by his 

attorney, or not at all. 3 Hinds, Precedents of the House of Representatives 
§ 2324 (1907). If the party fails to appear, answer, or defend, witnesses presented 
by the managers are not cross-examined and the court of impeachment hears no 
defense. Id. §§ 2335-36. The trial will proceed whether or not the impeached part} 
participates.

19. The disability inflicted upon the executive branch as a result of a criminal 
prosecution actually may be less than the disability caused by the impeachment 
process. The record shows, for example, that the public expressed more interest in 
the impeachment inquiry of the House of Representatives into the conduct of Richard 
Nixon during 1974 than it did in the Watergate grand jury investigation of Mr. 
Nixon’s conduct. Any disability that might result from the trial of the President 
before a criminal court would be no greater than the disability that would flow from a 
trial of the same President before a court of impeachment.

20. See 2 M. Farrand, supra note 5, at 612-13.

The broad language of Article II, section 1 implies no such executive 
immunity. The Constitution explicitly provides that the President will 
answer for official misconduct in the impeachment process.17 If the 
President must respond to a legislative inquiry into his official miscon
duct,18 he should also have to answer to the judicial branch for his mis
conduct as a private citizen; the extent of the President’s disability is no 
greater in one situation than in the other.19 Furthermore, the framers 
rejected the idea that a President is disabled during the trial of an 
impeachment.20

The issue of whether the President is subject to indictment before 
impeachment is not controlled by any case in the history of American 
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urisprudence. In Mississippi v. Johnson 21 President Johnson argued 
:hat he could not be made a defendant to a civil action seeking to 
restrain him from executing a law.22 The Supreme Court did not reach 
that question, however, and held only that the Court had no jurisdiction 
to enjoin the President from executing a law of Congress.23 The Court 
in Johnson expressly refused to consider whether the President is 
immune from criminal prosecution.24 In United States v. Nixon 25 26 the 
Supreme Court observed that the doctrine of separation of powers 
demands respect20 but concluded that the doctrine will not sustain an 
absolute and unqualified claim of presidential immunity from judicial 
process.27 28 The Court in Nixon, however, did not discuss the narrow 
question of whether the President can be indicted before he is im-

21. 71 U.S. (4 Wall.) 475 ( 1866) (Mississippi sought to enjoin President Andrew 
Johnson from carrying out the Reconstruction Acts alleged to he unconstitutional).

22. Id. at 498.
23. Id. at .501.
24. Id. at 500-01. See also Luther v. Borden, 48 U.S. (7 How.) 1, 47 (1849) 

< ourts must not involve themselves in discussions belonging in other branches of
government); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803) (courts may not 
inquire into discretionary matters that are essentially political).

Th« Supreme Court’s decision in Georgia v. Stanton reinforces the notion that 
Mississippi t. Johnson was decided on political question grounds and not on the ground 
that th» President is immune from criminal process. See 73 U.S. (6 Wall.) 50 (1867). 
hi Stanton an action identical to that brought against the President in Johnson was 
brought against Secretary of War Stanton. Id. at 76. The Court again refused to 
consider the issue because of the existence of a political question. Id. at 77.

25. 418 U.S. 683 (1974).
26. See generally The Federalist No. 47 (J. Madison).
27. 418 U.S. at 706-07.
28. United States v. Lee, 106 U.S. 196, 220 (1882).

In condemning lawless actions committed bv government officials, 
the Supreme Court has observed:

No man in this country is so high that he is above the law. No 
officer of the law may set that law at defiance with impunity. All 
the officers of the government, from the highest to the lowest, 
are creatures of the law, and are bound to obey it.
It is the only supreme power in our system of government, and 
even- man who by accepting office participates in its functions is 
onlv the more strongly bound to submit to that supremacy, and 
to observe the limitations which it imposes upon the exercise of 
the authority which it gives.2S

This language recognizes that there is no room for presidential 
immunity from criminal prosecution in a society built upon a structure 
of laws and not men.





FEDERAL INCOME TAX EVASION AS AN 
FMPEACHABLE OFFENSE

Edu \rd M. Mezvinsky* and Doris S. Freedman**

On July 27, 1974, after months of investigation and closed door 
hearings, the Committee on the Judiciary of the House of Representa
tives adopted an article of impeachment charging President Nixon with 
obstruction of justice.1 Impeachment by the House and conviction in 
the Senate for this offense alone would have resulted in Nixon’s re
moval from the presidency. To avoid the appearance of condoning 
or acquiescing in presidential misconduct not cited in the obstruction 
of justice article, however, the Committee still had to consider several 
serious charges against Nixon. The Committee therefore debated and 
adopted two additional articles of impeachment. Article II charged 
the President with abuse of power and violations of the Constitution 
and federal statutes,2 and the final article recommended that Nixon be 
impeached and removed from office for failing to comply with the 
Committee’s subpoenas.3

9 Member of United States House of Representatives, First District of Iowa, 1973—. 
09 Legislative Assistant to Representative Edward M. Mezvinsky.

1 See Hearings pursuant to H. Res. 803 Before the House Comm, on the Judiciary, 
93d Cong., 2d Sess., at 329-30 (Debate on Articles of Impeachment) (1974) [herein- 
tft> r cited as Debate]. See generally House Comm, on the Judiciary, Impeachment 

of Richard M. Nixon, President of the United States, H.R. Rep. No. 93-1305, 93d 
Cong., 2d Sess. 27-136 (1974) [hereinafter cited as Report].

2. See Debate at 445-47. See generally Report 139-83.
3. See Debate at 488-89. See generally Report 187-213. Representative Robert 

McClory of Illinois, who felt very strongly about the President’s defiance of the Com
mitter's subpoenas, argued during the debate on the article that

[W]e are getting at something very basic and very fundamental insofar as 
our entire impeachment proceeding and inquiry is concerned. . . . 
[IImplicit in [the House of Representative’s] sole power of impeachment 
is the authority to make this inquiry. ... If we are without that authority, 
or if the respondent has the right to determine for himself or herself to 
what extent the investigation shall be carried on, of course, we do not have 
the sole power of impeachment.

Debate at 451 (remarks of Representative McClory).
4. Representative Tom Railsback of Illinois, for example, commented during the 

debate on the proposed tax article that he could not “help but think that this is another
• M' wht re we have ‘impeachmentitis’ which along with some of the other things that 

d on e.ulit r today, [is] an overkill.” Debate at 524 (remarks of Representative 
Railsback).

Some members of the Committee believed the panel’s constitutional 
responsibility had been met and that the inquiry should have ended 
Jter adoption of these three articles.4 Although serious allegations re

[1071]
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mained unresolved, only the approved articles were assured bipartisan 
support. Debate on additional articles threatened to divide the Com
mittee and end the consensus that had characterized the proceedings. 
Other abuses of power not arising from the Watergate break-in and 
the subsequent coverup, were too serious to ignore, however, and the 
Committee therefore considered two additional articles of impeach
ment. The illegality of the secret bombing of Cambodia raised one 
of the gravest charges aganst the President and constituted the basis 
of an article alleging a flagrant violation of the Constitution—deliberate 
usurpation of Congress’s power to declare war.5 6 Despite the serious
ness of the charge and the evidence supporting it, the Committee re
jected the article.'1 The final article considered charged Nixon with 
willful failure to pay his proper federal income tax and with illegal 
acceptance of emoluments in direct violation of the Constitution.7 8 After 
this article was defeated/ the Committee inquiry was closed.

5. U.S. Const, art. I, § 8; see Report 217.
6. See Debate at 515-17. See generally Report 217-19; Debate at 489-517 

(debate on war powers article).
7. U.S. Const, art. II, § 1; see Report 220.
8. See Debate at 557-59. See generally Report 220-23; id. 343-47 (additional 

views of Representative Mezvinsky); Debate at 517-19 (debate on tax article).
9. 10 Wk’ly Comp. Pres. Doc. 1021 (1974) (letter of resignation, dated Aug. 

9, 1974).
10. Presidential Proclamation No. 4311, 39 Fed. Reg. 32601 ( 1974).

A week after the Committee recommended impeachment, but be
fore the House of Representatives acted on the recommendation that 
Richard Nixon be removed from office, President Nixon resigned to 
avoid forced removal from office for his abuse of the powers of the 
presidency.9 Although his resignation ended the impeachment process. 
Nixon’s return to private life did not absolve him of criminal liability 
for his acts. Only President Ford’s pardon of Nixon 10 precluded fur
ther investigation into Nixon’s misconduct. Recause the pardon pre
vented clear resolution of many allegations of presidential wrongdoing, 
it has generated considerable frustration. This writing attempts to 
explain that frustration and thoroughly examine the Judiciary Com
mittee’s consideration of the tax article. That article presented the 
members of the Committee with two distinct questions: First, did the 
evidence in support of the charge meet the members’ determined 
standard of proof? Second, did the misconduct constitute an impeach
able offense under the members’ interpretation of the Constitution?

The Evidence

On December 8, 1973, Richard Nixon made public his 1969-72 tax 
returns and requested that the Joint Committee on Internal Revenue 
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Taxation examine them in order to ‘dispel public doubts” that sur
rounded ‘many questions in the press about mv personal finances dur
ing mv tenure as President.” 11 Following independent examinations 
of Nixon’s tax returns, the Internal Revenue Service and the Joint Com
mittee each concluded that the President had grossly underpaid his 
taxes during his first four years as President, primarily by unlawfully 
claiming a charitable contribution deduction for an alleged gift of his 
personal, pre-presidential papers to the United States.12 In recom
mending that the $567,000 deduction Nixon claimed in connection 
with the alleged gift of papers be disallowed, the Joint Committee staff 
found the restrictions placed on the gift by Nixon made the papers a 
gift of a ‘future interest” and therefore ineligible for tax benefits; the 
Committee staff also found the deduction improper because the gift 
was not made on or before July 25, 1969, the last date on which such 
¿ifts could be made and qualify for a tax deduction. The IRS’s audit 
substantially agreed with the findings of the Joint Committee staff and 
rejected Nixon’s claimed gift and other deductions resulting in a tax 
assessment of $432,787.13.13

11. 9 Wkly. Comp. Pres. Doc. 1451 (1973) (letter to Joint Committee, dated 
Dec. 8, 1973); Staff of Joint Committee on Internal Revenue Taxation, Examin
ation of President Nixon’s Tax Returns for 1969 Through 1972, 93d Cong., 2d 
s< ss ( H R. Rep. No. 93-966) (1974) [hereinafter cited as Joint Committee Report]. 
When Nixon asked the Joint Committee to review his taxes, he assured it, and the 
nation, that “the 1RS has also reviewed [the questionable tax deductions] and has

¡sed me they were correctly reported.” 9 Wkly Comp. Pres. Doc. 1451 (1973). 
Nixon deliberately misled the Committee, however, because he had been notified already 
by the 1RS that his returns were going to be re-examined. See Hearings pursuant to 
Il H* v. 803 Before the House Comm, on the Judiciary, 93d Cong., 2d Sess., Book X, at 
17-18 (Statement of Information) [hereinafter cited as Statement of Information, 
Book X]; Joint Committee Report 2.

12. See Statement of Information, Book X, at 19; Joint Committee Report 4-7.
13. See Statement of Information, Book X, at 19.
14. See id. at 348.
15. See Joint Committee Report 39-41; id. A-4 to A-7 (copy of chattel deed from 

Richard M. Nixon to the United States of America).
16. See id. at 39-41.

Section 170(a)(3) of the Internal Revenue Code of 1954 provides 
that a charitable contribution consisting of a future interest in tangible 
propertv will be treated as made only when all intervening personal 
property in, and rights to actual possession or enjoyment of, the prop
ertv have expired or are held bv persons other than the taxpayer. 
Although Nixon attested on his 1969 tax return that the gift of papers 
was made “free and clear with no rights remaining in the taxpayer,” 14 
the deed attached to the return showed that the President retained 
substantial rights in the papers.15 On its face the deed contained re
strictions that precluded the tax benefits claimed in connection with 
the gift.16 The timing of the gift, however, raises more complex ques
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tions than the issue of restrictions. Although the deed purportedly was 
executed on April 21, 1969, evidence gathered during the examination 
of Nixon’s tax returns proves that Nixon made the gift on a later date.

The papers that made up the alleged gift were delivered to the 
National Archives on March 27, 1969; they were part of and intermin
gled with a much larger group of Nixon’s personal papers. The Joint 
Committee staff concluded that the papers were not delivered for gift 
purposes but were sent to the Archives for storage purposes only.17 
Thus, before Nixon could make a gift, the papers that made up the 
gift had to be specifically selected.18 Ralph Newman, whom the Presi
dent chose to appraise and select the papers, originally contended that 
he selected the papers on April 8, 1969.19 Later testimony revealed, 
however, that Newman did not conduct his preliminary inspection of 
the papers until November 1969 and that the selection of the gift 
papers was not completed until 1970.20 Officials of the National Ar
chives, the recipient of the alleged half-million dollar gift, also were 
unaware of the President’s T969” gift until April 1970.21 Finally, the 
Joint Committee staff ascertained that the deed of gift for the papers 
was not executed until April 10, 1970,22 immediately before Nixon 
signed his tax return claiming the deed was executed in April 1969.2 
The felonious backdating of the deed 24 was critical to Nixon’s claimed 
deduction and willful tax fraud.

17. See id. at 59-60.
18. See id. at 23-24. Nixon’s tax attorneys argued that the gift was one of an undi

vided interest in all the papers delivered to the National Archives on March 27, 1969. 
Id. An undivided interest, however, is by definition a partial interest in an entire group 
of items of property, without any division or segregation. In the case of a collection of 
papers, for example, an undivided interest would amount to partial ownership of each 
piece of paper. President Nixon did not grant such an undivided interest. See id.

19. See id. at 62.
20. See id. at 62-64, 71.
21. Id. at 84.
22. Statement of Information, Book X, at 14-15.
23. Joint Committee Report A-179 to A-181 (memorandum of Frank DeMarco, 

President Nixon’s tax attorney, to the Joint Committee).
24. Both Ralph Newman, the appraiser of Nixon’s papers, and Frank DeMarco, 

Nixon’s tax attorney, have been indicted for conspiracy to defraud the United States in 
connection with the backdating of the deed. Washington Post, Feb. 20, 1975, § A, at 
1, col. 2. Edward Morgan, the presidential assistant who signed the deed, pled guilt} 
to similar charges and was sentenced to a four-month prison term.

25. Tax Reform Act of 1969, Pub. L. No. 91-172; see 6 Wk’ly Comp. Pres. Doc. 
7-8 (1970) (statement of President Nixon upon signing Act).

26. See Joint Committee Report 9 & n.l; Statement of Information, Book X, 
at 10.

On December 30, 1969, the President signed the Tax Reform Act 
of 1969 25 into law, which repealed the charitable contribution deduc
tion for public officials who give their papers to the United States.26 
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Because the repeal of the gift provision was effective retroactively to 
July 25, 1969, a gift made in 1970 clearly was ineligible for the tax 
¡x-nt fits that resulted from an identical gift made before the July 1969 
cutoff date.

Although the Joint Committee staff and the IRS independently con
cluded that Nixon had unlawfully deducted the gift of his papers, 
neither ruled on the question of fraud; that question was left open for 
the Judiciary Committee to consider.27 Given the illegality of the 
deduction, the Judiciary Committee confronted the issue of whether 
Xixon was aware of and either acquiesced or actively participated in 
this attempt to defraud the Government. The IRS and courts gen- 
erallv hold the taxpayer to the validity of information contained in his 
tax return.2" Some courts have held, however, that a taxpayer will not 
he found guilty of fraud if he reasonably relies on his tax advisors and 
preparers and is unaware of errors in his return.29 Because the pre
parers of Nixon’s tax return knew they were backdating the deed and 
therefore committing a fraud on the Government,30 the question before 
the Judiciary Committee became whether the President had knowl
edge of this fraudulent act.

27. The staff of the Joint Committee refrained from drawing any conclusion as to 
whether fraud or negligence was involved on the part of the President or his personal 
representatives because of the Judiciary Committee’s pending impeachment inquiry. 
Joint Committee Report 4. The IRS assessed a negligence penalty of five percent 
against President Nixon. Statement of Information, Book X, at 19, 405-09 (IRS 
notification to President and Mrs. Nixon of tax adjustment and penalty). IRS Com- 
missioner Donald Alexander wrote to Special Prosecutor Leon Jaworski in April 1974 
md informed him that the IRS had been unable to resolve the question of Nixon’s 
ulpabilitv in view of the lack of cooperation of Nixon and his representatives, and

recommended that the Watergate grand jury investigate the matter. See id. at 403 
letter from Donald Alexander, IRS Commissioner, to Special Prosecutor Leon Jaworski, 

Apr. 2, 1974).
28. Immediately above the line for the taxpayer’s signature on Form 1040 is the 

following admonition:
Under penalties of perjury, I declare that I have examined this return, 
including accompanying schedules and statements, and to the best of my 
knowledge and belief it is true, correct and complete.

See Joi\i Committee Report A-716 (copy of Richard M. and Patricia R. Nixon’s 1970 
income tax returns).

29. Si United States v. Pechenik, 236 F.2d 844, 847 (3d Cir. 1956); Davis
v. Commissioner, 184 F.2d 86, 88 (10th Car. 1950); Haywood Lumber & Mining Co. 
v. Commissioner, 178 F.2d 769, 771 (2d Cir. 1950).

.30. See note 24 supra.

Some members of the Committee who opposed the tax article argued 
that Nixon had directed subordinates to make the gift before July 25, 
1969 and was unaware of the backdating. Proponents of this theory 
maintained that the President’s assistants, having failed to consummate 
the gift before the deadline, illegally backdated the deed to prevent 
Xixon from discovering their costly error. This scenario strains credulity 
lx‘cause it was impossible for anyone to know until the end of 1969 
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what specific effect the Tax Reform Act would have on the deduction 
available for a gift of papers.31

31. A review of congressional activities surrounding the tax legislation indicates 
the uncertainty that enveloped the charitable deduction issue throughout 1969. In 
January 1969 the House Ways and Means Committee announced hearings on tax 
reform; on [uly 25th the Committee announced a tentative decision to eliminate entirely 
the tax deduction for papers donated to the United States bv public officials, and in 
August the Committee reported legislation that would have ended such deductions as 
of December 31, 1969. Joint Committee Report 18. In October, the Senate Finance 
Committee reported a similar version of the tax reform bill, but it recommended that 
the tax deduction for gifts of papers be eliminated one year earlier, December 31, 1968. 
Id. Thus, it was not until October, when the Senate Committee reported its legislation 
that public officials had any reason to believe a gift of papers made during 1969 would 
not be eligible for a tax deduction. A House-Senate conference committee set the 
cut-off date at July 25, 1969, and in December President Nixon signed the bill into 
law. Id.

32. Crown, President’s Papers and Tax Return (part one), N.Y.L.J., Julv 17, 1974, 
at 1; id. (part two), July 18, 1974, at 1.

33. Joint Committee Report 5.
34. Crown (part two), supra note 32, at 1, 6. If the deed was struck down, Crown 

contends that Nixon hoped to regain possession of the papers and then sell them for 
their fair market value.

35. R. Paul, Studies in Federal Taxation 16-17 (1937). Professor Paul postu
lates that “if there is evasion, there will be subterfuge, camouflage, concealment, some 
attempt to color obscure events, or to make things seem other than they are.” Id. 
(footnotes omitted).

36. See Joint Committee Report 53. The Joint Committee staff indicated that 
since several of the President’s business transactions, including the sale of his New 

Joseph Crown, a member of the New York bar who has lectured at 
the Practising Tax Institute, has suggested that Nixon engaged in sev
eral deliberately ambiguous actions to protect his financial interests in 
light of the changing law.32 The President did not sign the deed of 
gift; Edward Morgan, a presidential assistant, signed the deed, but no 
evidence indicates Morgan possessed the legal authority to sign on 
behalf of Nixon.33 Crown contends Nixon would have supported the 
deed if the gift were accepted for tax purposes but could have argued 
that Morgan had acted without his authority and that the gift was 
invalid if the tax deduction was denied.34 The confusing transfer of 
Nixon’s vice presidential papers to the National Archives also supports 
Crown’s thesis. If the IRS challenged the validity of the deed and 
ruled that the tax deduction was improper, Nixon could have argued 
that he had delivered the papers to the Archives for storage onlv and 
had not given the papers to the American public. Crown’s theory of 
subterfuge, which is the essence of unlawful tax evasion,35 more plaus
ibly explains the events surrounding the transfer of the papers than 
does the assertion that Nixon made the gift in April 1969. Moreover, 
making the large gift early in the tax year presented clear tax dis
advantages that would have deterred the President from deeding the 
papers in April.36
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Some members of the Committee who opposed the tax article argued 
that the burdens of the presidency prevented Nixon from participating 
in the preparation of his own tax returns.37 Evidence before the im
peachment inquiry belies this assertion, however, and demonstrates that 
Richard Nixon showed a keen interest in his personal finances. For 
example, in a February 6, 1969 memorandum dealing with Nixon’s 
taxes, John Ehrlichman observed that “the remaining ten per cent [of 
vour charitable contributions] will be made up of a gift of your papers 
to the United States.”38 The memorandum gave no details of the 
proposed gift and imposed no April deadline. In a June memorandum 
to Edward Morgan, Ehrlichman expressed Nixon’s personal interest in 
claiming tax deductions for inconsequential expenditures such as funeral 
flowers and $25 wedding gifts.39 40 This later memorandum makes no 
mention of the gift of Nixon’s papers, allegedly made in April, despite 
the enormous tax consequences of such a gift. Would Nixon express 
concern oxer $25 wedding gifts and be oblivious to a $576,000 gift of 
papers? Nixon could neither be unaware of a gift that was more than 
twice his salary as President nor uninterested in a tax deduction that 
would nearly eliminate his tax obligation for several years.

York apartment, were not settled in April it would be difficult at that time to make 
an accurate projection of his income for 1969. Id. The staff concluded that, from the 
standpoint of rational tax planning, “it would have made more sense to wait until 
toward the end of the year, when the President’s income for 1969 and his other chari
table contributions were known, before making a gift of papers to take up the balance 
of the maximum charitable deduction available.” Id.

37. Sec Debate at 532-33 (remarks of Representative Lott).
>S. See Joint Committee Report A-155 to A-156 (copy of memorandum). Nixon 

endorsed the memorandum. See id.; Report 345 (additional views of Representative 
Mezvinsky).

19. See Statement oe Information, Book X, at 177-78 (copy of memorandum).
40. See Int. Rev. Code of 1954, §7201.
41. Although there was no formal vote on which standard of proof should be 

applied, the “clear and convincing evidence” standard was generally used as the appro
priate one But see Debate at 62 (statement of Representative Hogan) (Hogan preferred 
standard of “guilt beyond a reasonable doubt”).

Conviction for tax fraud requires proof that the taxpayer intended 
to defraud the government?1’ In such cases, direct evidence of fraud 
often is lacking, and the Government must relv on circumstantial evi
dence. The case against Richard Nixon illustrates this problem, since 
Nixon’s intent when he signed his 1969 tax return will never be known. 
This lack of concrete evidence against Nixon became quite important 
to several Committee members who contrasted the circumstantial case 
supporting Nixon’s tax evasion with the direct evidence that supported 
the three approved articles of impeachment. The White House tapes, 
which supplied clearly inculpatory evidence, spoiled the Committee 
and enabled it to satisfy a standard of proof higher than the clear and 
convincing evidence standard used by a majority of the Committee.41 
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In rejecting the tax article, which satisfied the clear and convincing 
evidence standard, the Committee unfortunately demanded a quantum 
of proof that, in the absence of technological props such as tape re
corders, may never again be attainable.

The Committee should have heeded the advice of Mr. Fred Folsom, 
former chief of the Justice Department’s Criminal Tax section, who 
testified that had the evidence against Nixon, and only that evidence, 
been applied to an ordinary taxpayer, the case would have been referred 
out for criminal prosecution.42

42. Hearings pursuant to H. Res. 803 Before the House Comm, on the Judiciary, 
93d Cong., 2d Sess., Book III, at 1509-12 (Statement of Information) (1974) [herein
after cited as Statement of Information, Book III], The 1RS did not request a con
ference with the President; it interviewed only Nixon’s tax attorneys. The Joint Com
mittee’s staff similarly did not request a conference with the President, but instead 
submitted a series of questions to him. See Joint Committee Report A-769 to A-775. 
Nixon failed to respond to the Committee’s interrogatories. See Report 346 (additional 
views of Representative Mezvinsky). Folsom cited the failure of the President to respond 
to those (pestions and his general posture of noncooperation as the major factors in 
concluding that the case should have been referred out for prosecution. See State
ment of Information, Book III, at 1511-12.

43. U.S. Const, art. II, § 4.
44. See Department of Justice, The Law of Impeachment—Appendix I: The 

Concept of Impeachable Offense 3-10 (1974). See generally id. 10-23, 32-34.
45. Staff of the Impeachment Inquiry, House Comm, on the: Judiciary, 93d 

Cong., 2d Sess., Constitutional Grounds for Presidential Impeachment 26-27 
(Comm. Print 1974).

46. Id. at 27.
47. Id.

Tax Evasion as an Impeacharle Offense

Initially the Committee faced the task of interpreting the Constitu
tion’s instruction that the President shall be impeached for "Treason. 
Bribery, or other high Crimes and Misdemeanors.” 43 In the course 
of the Judiciary Committee’s investigation, the Justice Department sub
mitted a brief suggesting that a President could be impeached only 
for serious indictable offenses.44 The impeachment inquiry staff con
cluded, however, that the constitutional remedy of impeachment could 
not be so narrowly construed.45 The staff report argued that a Presi
dent could be removed from office for violations of the presidential 
oath and breach of the public trust.46 The staff nevertheless injected 
a requirement of substantiality into the impeachment formula: to con
stitute an impeachable offense, presidential conduct must be “seriouslv 
incompatible with either the constitutional form and principles of our 
government or the proper performance of constitutional duties of the 
presidential office.” 47

Despite the divergent views of the Justice Department and the im
peachment inquiry staff, the Committee generally believed that the 

■■

ü
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founding fathers purposefully left vague the criteria for impeachment. 
Bv using the language "high Crimes and Misdemeanors,” the drafters 
had not foreclosed consideration of abuses in 1974 that were incon- 
u-ixable to them in 1787.4S In recalling Representative Gerald Ford’s 
statement during the unsuccessful effort to impeach Supreme Court 
Justice William O. Douglas that an impeachable offense is whatever a 
majority of Congress considers it to be,48 49 the Committee emphasized 
the variable and political nature of impeachment.50 The Committee 
officially accepted no single interpretation of impeachment or impeach
able offenses; instead, each member individually determined what 
presidential conduct warrants removal from office.

48. See Report 6-7.
49. See 11 Cong. Rec. II 3113-14 (daily ed. Apr. 15, 1970).
50. Representative Robert McClory noted during the Judiciary Committee’s deliber

ations that “[¡Impeachment is, of course, a political process, both political in the sense 
of Governmental action and political in that it involves partisan interests and views.” 
Debate at 8 (statement of Representative McClory). See also T. Cooley, The General 
Phiscipi.es oe Constitutional Law 205 ( 193i ) (“offenses for which the President

r iny other officer may be impeached are any such as in the opinion of the House 
• re ¿(serving of punishment under that process ”).

51. Int. Rev. Code of 1954, § 7201.
52. See id.; Debate at 519-20.
53. Representative Wiley Mayne of Iowa, for example, commented:

Now even if criminal fraud had been proved, and I think quite clearly 
it is not, then we still have the question whether it is a high crime or 
misdemeanor sufficient to impeach under the Constitution, .... I cer
tainly do not believe that Madison and the Framers of the Constitution 
had in mind any such recital as we are hearing here tonight.

Debate at 545 (remarks of Representative Mayne).
54. U.S. Const, art. II, § 1.

Most opponents of the tax article felt that willful tax evasion did 
not rise to the level of an impeachable offense requiring removal of 
the President. That argument ignores, however, the fact that the tax 
article, unlike the other articles of impeachment, clearly embodied an 
indictable offense. Willful tax fraud is a felony punishable by a fine 
of up to $10,000 or imprisonment up to five vears, or both.51 The 
charges of the article mirrored the language of the Internal Revenue 
( ode section that defines and proscribes the penalty for tax fraud.52 
Members of the Committee who maintained that an impeachable of- 
fense requires more than criminal acts argued that to be impeachable 
a crime had to be committed bv the President as President.53 Although 
the duty to pay federal income taxes fell on Richard Nixon the indi
vidual, his corrupt use of power to avoid the payment of taxes de
meaned the presidency. When the President used his position of trust 
to extract special privileges, not only did he commit tax fraud but also 
he breached his duty “to take Care that the Laws be faithfully exec
uted.” 54

Phiscipi.es
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Most members of the Committee agreed that Nixon’s claim of a 
$576,000 deduction for the gift of his personal papers was improper 
and that his actions were negligent at best. During the debate, one 
opponent of the tax article observed: “[TJhough I find the conduct of 
the President in these instances to have been shabby, to have been un
acceptable, and to have been disgraceful even, I do not find a presi
dential power that has been so grossly abused that it deserves re
definition or limiting.” 55 This argument fails to recognize that the 
President has a special obligation to scrutinize his own tax returns. 
Presidential noncompliance with the internal revenue laws not onlv 
deprives the Treasurv of funds, but also seriously undermines the foun
dation of our voluntary system of tax collection. The President has 
the same obligation to pay income taxes as any other citizen; because 
of his position of authority, his tax fraud corrodes the entire structure 
of government.

55. Debate at 548 (remarks of Representative Waldie).
56. The Washington office of Representative Mezvinsky, for example, received 

letters from all over the country supporting the tax article and expressing concern over 
the President’s preferred tax treatment.

57. Testimony of Donald Alexander Before the Consumer and Monetary Affairs 
Subcomm, of the House Comm, on Government Operations, May 14, 1975.

The public understood the charge of income tax evasion against 
Nixon, and many Americans felt that Nixon’s breach of trust in claim
ing an unlawful tax deduction was his most flagrant abuse of power.5*' 
In attempting to quell the outrage that accompanied documentation of 
his tax fraud, Nixon did not contest the findings of the Internal Revenue 
Service’s audit and publicly promised to pay all his back taxes, includ 
ing those from 1969 that were no longer collectible because the statute 
of limitations had expired. Nixon has not paid the more than $170,000 
he owes from 1969,57 however, and his failure to fulfill that pledge to 
meet his tax obligations belatedly serves as a constant reminder of his 
disregard for our tax system.

Conclusion

The conduct of Richard Nixon that resulted in the three approved 
articles of impeachment was unique to his office; he committed offenses 
that only the President could commit. The average American could 
not utilize the Federal Bureau of Investigation or the Central Intel
ligence Agency for his own benefit and would have no need for opera
tives to burglarize the headquarters of the Democratic National Com
mittee. Unlike the three articles adopted by the Committee, the tax 
article charged Nixon with committing a common crime. The Internal 
Revenue Code governs the liability of all taxpayers, and all are subject 
to prosecution for tax fraud resulting from unlawful tax evasion. Rich
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arc! Nixon did not play by the same set of rules and restrictions, how
ever. and his return received only a perfunctory audit.58 Because he 
took advantage of his position of trust as President, he should have 
been impeached and removed from office.

58. Everyone who files an income tax return assumes there is an equal chance that 
his return will be audited. President Nixon, however, could reasonably expect his tax 
return to receive only a perfunctory check. See Report 347 (additional views of Rep- 
rintative Mezvinsky); Statement of Information, Book X, at 99 (interview with 
Frank DeMarco, Nixon’s tax attorney, concerning the treatment of the President’s tax 
returns). In the case of Richard Nixon, that expectation became manifest when in 
Mas 1973, after a superficial examination of the President’s 1971 and 1972 returns, the 
IRS wrote to President and Mrs. Nixon and commended them on their tax returns. 
S< • Report 347 (additional views of Representative .Mezvinsky). This commendation 
was sent despite the President’s underpayment of over $180,000 in those two years. 
Joist Committee Report 4.

Nixon’s conduct as President will affect the nation long after the 
agonies and intricacies of impeachment have passed. His willful tax 
evasion created a double standard that should have been rejected by 
the Committee through adoption of the tax article of impeachment.
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NOTES

THE APPLICABILITY OF FEDERAL COMMON LAW 
TO AVIATION TORT LITIGATION

Mass commercial air carrier disasters often result in complex and 
protracted litigation that may involve hundreds of claims filed on behalf 
of deceased passengers. Potential defendants include the carrier, the 
aircraft’s manufacturers and inspectors, and the United States in its 
capacity as employer of air traffic controllers.* 1 * Since the decedents’ 
representatives may bring suits in different states, these wrongful death 
actions often entail the application of disparate local laws. Under cur
rent practice, courts treat these actions like other tort cases; in determin
ing the applicable law some states follow the traditional lex locus delicti 
rule,- while others have adopted the most significant relationship test.3 *

1 Sec Note, Problems in Litigation Arising from Aircraft Disasters, 37 Notre Dame 
Law. 194, 204 (1961).

2. See, e.g., Goranson v. Capital Airlines, Inc., 345 F.2d 750, 752-53 (6th Cir.
1 )65 , cert, denied, 382 U.S. 984 (1966); White v. Trans World Airlines, Inc., 320 
E. Supp. 655, 657 n.3 (S.D.N.Y. 1970); Quandt v. Beech Aircraft Corp., 317 F. Supp.
1009, 1013 (I). Del. 1970). The application of this conflicts rule requires that the
j sbility of a tortfeasor be measured b\ the law of the jurisdiction in which the tort was

inniitt' i! See Bailey & Broder, Choice of Late—Mass Disaster Cases Involving Di-
icrsity of Citizenship, 38 J. Air L. & Com. 285, 288-89 (1972); Juenger, Choice of
Liu in Interstate Torts, 118 U. Pa. L. Rev. 202, 220-22 (1969).

3. Sc» . e.g., Pearson v. Northeast Airlines, Inc., 309 F.2d 553, 559 (2d Cir. 1962), 
cert, denied, 372 U.S. 912 (1963); Babcock v. Jackson, 12 N.Y.2d 473, 481-82, 191
X ! 2d 279, 283, 240 N.Y.S.2d 743, 749-50 (1963); Kilberg v. Northeast Airlines, Inc.,
9 X Y.2d 34, 39, 172 N.E.2d 526, 527-28, 211 N.Y.S.2d 133, 135 (1961) (dictum). 
This < onflicts rule mandates that the law of the state having the most significant relation
ship with the occurrence and the parties determines the rights and liabilities of the liti
gants. See generally Keeffe, Piercing Pearson, 29 J. Air. L. & Com. 95 (1963); Note, 
Aircraft Crash Litigation, 38 Geo. Wash. L. Rev. 1052, 1052-56 (1970).

I s>< Fed R. Civ. P. 23. Advisory Comm. Note, 39 F.R.D. 69, 103 (1966). But 
see Petition of Gabel, 350 F. Supp. 624, 627 (C.D. Cal. 1972) (despite contrary ad
visors- comment, plain language of Rule 23 suggests applicability- to mass tort cases).

5 &' Multidistric t Litigation Act § 2, 28 U.S.C. § 1407(a) (1970); Comment, 
Proposed Aircraft Crash Litigation Legislation, 35 Mo. L. Rev. 215, 218-19 (1970).

Three serious problems arise from the application of different state 
laws in actions brought as a result of an airplane crash. First, the pro
liferation of independent suits that stem from a common occurrence 
wastes judicial resources. Class actions generally are considered inap
propriate ‘ and actions initiated in different state courts may not be 
consolidated. The use of multidistrict litigation panels in federal courts 
eliminates the problem of duplication only at the discovery stage.5 * * * 9 Sec

[1083]
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ond, choice of law problems may become quite complicated since the 
courts must determine not only where a particular negligent act oc
curred, but also the law to be applied under that locale’s conflict of 
laws rule. Moreover, the application of the appropriate conflict of 
laws rule may generate additional complications where the law of one 
state applies to one defendant and the law of another applies to a sec
ond or third defendant in the same action.6 When the litigants do not 
present a federal question, suit in federal court does not eliminate 
the problem of choice of law, however, since under Klaxon Co. v. 
Stentor Electric Manufacturing Co.7 federal courts must apply the 
forum state’s choice of law rules in diversity actions.s Finally, applica
tion of the most significant relationship rule may result in disparate 
damage recoveries because the applicable substantive law will van 
depending on where the suit is instituted as well as on other factors 
unrelated to the accident itself.9

6. See Manos v. Trans World Airlines, Inc., 295 F. Supp. 1170, 1173-76 (N.D. Ill 
1969) (court applied law of Italy, where plane crashed, to determine statute of limita
tions, law of Illinois, the most interested state, to measure damages, and law of Wash
ington state, where plane was built, to resolve issue of warranty); Friendly, In Praise of 
Erie—And of the New Federal Common Law, 39 N.Y.U.L. Rev. 383, 417-18 (1964) 
(plane may have crashed in state A, but pilot may have erred in state B, manufacturer 
of aircraft may have been negligent in state C, and so on).

7. 313 U.S. 487 (1941).
8. Id. at 496; cf. Van Dusen v. Barrack, 376 U.S. 612, 639 (1964) (change of 

venue does not affect choice of law).
9. See Note, supra note 3, at 1053-55 & n.5 (important contacts include: (1> 

domicile, nationality, place of incorporation, place of business of the parties; (2) place 
where relationship, if any, between parties centered; and (3) issues, character of the 
tort, and relevant purposes of the tort rules of interested states).

10. See Farrell v. Piedmont Aviation, Inc., 411 F.2d 812, 815 n.3 (2d Cir.), cert, 
denied, 396 U.S. 840 (1969); Haller, Death in the Air: Federal Regulation of Tori 
Liability A Must, 54 A.B.A.J. 382, 386-87 (1968); Tydings, Air Crash Litigation: A 
Judicial Problem and a Congressional Solution, 18 Am. U.L. Rev. 299 (1968); Com
ment, Conflict of Laws—Desirability of Federal Legislation in Commercial Aviation, 18 
Vand. L. Rev. 1632, 1637-38 (1965).

11. See Note, supra note 3, at 1065-72; Comment, supra note 10, at 1636-37. While 
a federal conflict of laws rule necessarily would overrule Klaxon v. Stentor Manufactur
ing Co., it would alleviate problems arising from the attempt to apply existing state 
conflict of laws statutes. 313 U.S. 487 (1941 ); Note, supra note 3, at 1071.

12. Several bills introduced in the Senate in the late 1960s would have established 
exclusive federal jurisdiction over commercial aviation air crash cases and a substantive 
body of federal negligence and wrongful death law. Sec S. 961, 91st Cong., 1st Sess.

Suggestions to improve the current situation focus on federal legisla
tion that would establish either a uniform substantive law to govern 
aircraft crash litigation6 7 8 9 1" or a federal conflict of laws rule.11 Although 
Congress has not responded favorably to these recommendations,12 two 
federal courts have determined recently that they should disregard state 
law entirely and formulate a federal common law of aviation tort liti
gation.
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In Kohr v. Allegheny Airlines, Inc.™ the United States Court of Ap
peals for the Seventh Circuit held that a federal law of contribution 
and indemnity should govern collisions that occur in national airspace.13 14 
The court found that the pervasive federal regulation of aviation, the 
presence of the Government as a party, the occurrence of a midair col
lision in the national airspace, and the use of a federal multidistrict liti
gation panel constitute sufficient federal interests to warrant the appli
cation of a federal rule to the issue of contribution and indemnity.15 16 17 
Additionally, the court noted that imposition of a federal common law 
would eliminate inconsistency of residt in similar occurrences as well 
as within the same occurrence.1,1

19691; S. 4089, 90th Cong., 2d Sess. (1968); S. 3306, 90th Cong., 2d Sess. (1968); S. 
'jotli Cong . 2d Sess. (1968). See generally Sanders, The Tydings Bill, Symposium 

on Air Accident Investigation and Litigation, 36 J. Air L. & Com. 550 (1970); Note, 
supra note 3, at 1057-66.

13. 504 F.2d 400 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3610 (U.S. May 19, 
1975).

14. Id. at 403-04.
15. Id. at 404; see Federal Aviation Aet of 1958. 49 U.S.C. §§ 1301-1542 (1970).
16. 504 F.2d at 403.
17. .350 F. Supp. 612 (C.D. Cal. 1972).
18. 49 U.S.C. §§ 1301-1542 (1970).
19. See -350 F. Supp. at 614-15.
20. Id. at 615, 623; see 28 U.S.C. §§ 1331, 1337 (1970).
21. 504 F.2d at 405.
22. See Jackson v. Record, 211 Ind. 141, 145, 5 N.E.2d 897, 898 (1937).
23. 150 F. Supp. at 615. The court also determined that it had pendent jurisdiction 

over the private air carrier, even if the claims against that party arose under state law. 
/</. at 623-24. Since not all courts accept the theon of jurisdiction over pendent parties, 
the Gabel court’s reasoning on application of feder.d law becomes critical. See 3A J. 

The United States District Court for the Central District of Califor
nia reached a similar result in Gabel v. Hughes Air Corp.™ Placing 
greater emphasis than did the Seventh Circuit in Kohr on the statutory 
purposes of the Federal Aviation Act of 1958 (1958 Act),18 the court 
in Gabel concluded that the Act imposes a duty upon the air carrier to 
operate with the highest possible degree of safety. A violation of this 
duh creates a cause of action in favor of one who is injured or damaged 
as a result of the violation.19 The court found a federal right to recover 
damages implicit in the 1958 Act and concluded that it had federal 
question jurisdiction and jurisdiction arising under an act regulating 
commerce.20

The courts’ resort to federal law stronglv influenced the outcome in 
l>oth Kohr and Gabel. In Kohr, the court fashioned and applied its 
own federal rule of comparative negligence to resolve the issue of con
tribution and indemnity;21 the applicable state rule would have denied 
contribution.22 Similarly, in finding a federal cause of action and in
dependent federal question jurisdiction, the court in Gabel permitted 
suit in federal court in the absence of diversity of citizenship.23 The 
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decisions in Kohr and Gabel suggest numerous factors that recommend 
the development of a uniform federal body of aviation tort law: the 
pervasiveness of federal regulation over aviation, the multistate nature 
of the wrongful death suits, the frequent joinder of the United States 
as a party, and the recurrent use of multidistrict litigation panels. The 
question remains, however, whether these factors alone provide federal 
courts sufficient reason to disregard state law and fashion and apply 
federal law.24 25 Although the Kohr and Gabel opinions serve as a starting 
point, they fail to address adequately the fundamental issues of the 
role of federal common law in light of Erie Railroad Co. v. Tompkins26 
and the basic nature of the federal system.

Moore, Federal Practice V 18.07, [1.-4] at 52-55 (Supp. 1974); 13 C. Wright, A. 
Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction § 3567, at 
456-62 (1975). This extension of pendent jurisdiction to include pendent parties as well 
as claims seems appropriate, particularly where the United States is a defendant under 
the Federal Tort Claims Act and a co-defendant shares the same citizenship as the 
plaintiff. See Davis v. United States, 350 F. Supp. 206, 208 (E.D. Mich. 1972). See 
generally Moor v. County of Alameda, 411 U.S. 693, 715 (1973) (dictum) (whether 
jurisdiction over pendent party exists in a “subtle and complex question with far- 
reaching implications”).

24. This inquiry is particularly appropriate because the decisions in both Kohr and 
Gabel appear result-oriented. The court in Kohr “deem[s] it desirable that a federal 
rule ... be applied.” 504 F.2d at 403. In Gabel the court emphasizes the hardship 
on the plaintiffs and notes that “[i]t would be a rank injustice to require each of the 
cases arising out of the 50 deaths to be tried twice, once here and once in the state 
courts where each defendant would have a chance to and would blame the other.” 350 
F. Supp. at 624.

25. 304 U.S. 64 (1938).
26. See generally Hart, The Relations Between State and Federal Law, 54 Colum. 

L. Rev. 489 (1954); Mishkin, The Variousness of “Federal Law”: Competence and 
Discretion in the Choice of National and State Rules for Decision, 105 U. Pa. L. Rev. 
797 (1957). Federal legislation rarely occupies an entire legal area and usually is 
conceived and drafted to accomplish limited objectives; it encroaches upon state lav. 
only to the extent necessary to accomplish the specific purpose of the legislation. H. 
Hart & H. Wechsler, The Federal Courts and the Federal System 470-71 
(2d ed. 1973).

27. See Note, The Competence of Federal Courts to Formulate Rides of Decision, 
77 Harv. L. Rev. 1084 (1964). Section 34 of the Judiciary Act of 1789 evidences a 
congressional intent that the laws of the states should govern “except where the Con
stitution, treaties or statutes of the United States otherwise require or provide.” Ch. 20, 
1 Stat. 92 (1789), codified at 28 U.S.C. § 1652 (1970). Courts continue to struggle 
with the parameters of the phrase “require or provide”; in deciding whether they arc

Theories of Federal Competence

The question whether state or federal law should govern in cases that 
involve a national governmental activity like aviation regulation raises 
fundamental issues of federalism.26 Although some matters obviously 
are governed by either state or federal law, the boundaries beyond 
which federal courts may ignore state law and choose another appro
priate governing rule are not clearly established.27 At one extreme 
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federal courts have competence2" to apply a federal rule where state 
authoritv not only is nonexistent but also is inappropriate.* 28 29 Con
versed. federal courts lack competence in those areas where the states 
have developed an extensive network of statutes and common law and 
where there are no controlling federal interests or statutes.30 A mass 
aircraft disaster lies somewhere between these two extreme categories; 
federal involvement in safety regulation is pervasive, but an established 
state bodv of tort law exists. By creating a separate agency to promote 
and regulate air commerce and safety, Congress has shown an exten
sive interest in aviation3' but has not provided explicitly that either 
federal or state law should govern aviation tort cases.32 In these cases 
most federal courts do not consider whether they are competent to 
applv federal law; they routinely apply state substantive law, presum
able because Erie Railroad Co. v. Tompkins33 so requires.34

mpctent to apply federal law in aviation tort litigation, federal courts must interpret 
tho provision of the Judiciary Act. See Mishkin, supra note 26, at 800-01 n.16.

28. ' Competence’ refers to the power of federal courts to choose the appropriate 
rule of decision. See Mishkin, supra note 26, at 799. When a court incorporates state 
lau ,t> the “federal law,” it still exercises federal judicial competence. See Gabel v. 
H ugh< Air Corp., 350 F. Supp. 612, 623 (C.D. Cal. 1972); Mishkin, supra note 26, at 
802.

29. S. < Note, supra note 27, at 1088-89. For example, where there is a dispute be- 
tween states, an admiralty claim, or a case involving a foreign government, the Con- 
>titution requires the federal judiciary to fashion the applicable rule of law. U.S. Const. 
art. Ill, § 2, cl. 1; see Note, supra note 27, at 1088.

30. See Mishkin, supra note 26, at 799.
31. See notes 51-56 infra and accompanying text.
32. Cf. Mishkin, supra note 26, at 797 (had Congress provided federal rule or ex

plicitly referred to state law, matter would be settled).
33. 304 U.S. 64 (1938).
>4. S(( In re Air Crash Disaster, Dayton, Ohio, 350 F. Supp. 757, 761-62 (S.D. 

Ohio 1972), rev’d on other grounds, 487 F.2d 666 (6th Cir. 1973). Similarly, state 
oiirts address the issue as a choice among state laws, not between state and federal 

!TA See, eg., Ernst v. State, 38 Misc. 2d 264, 265, 237 N.Y.S.2d 458, 460 (Ct. Cl.
1963); Rilev v. Capital Airlines, Inc., 24 Misc. 2d 457, 460, 199 N.Y.S.2d 515, 519 
Sup. Ct. 1960); Gridley v. Cardenas, 3 Wis. 2d 623, 624, 89 N.W.2d 286, 287 (1958).

¡ he command of Erie does not apply to issues arising from the operation of a con- 
¿res'ional program where substantial federal interests exist. See Mishkin, supra note 26, 
i* 799. Nor does Erie restrain federal courts where a federal source for the cause of 

lion - xists. See Gabel v. Hughes Air Corp., 350 F. Supp. 612, 615 (C.D. Cal. 1972). 
/ rir does applv in federal question cases, however, if the source of the right sued upon 
derives from state law. See Maternally Yours, Inc. v. Your Maternity Shop, Inc., 234 
I _ 538, 540-41 n.l (2d Cir. 1956); H. Hart & II. Wechsler, supra note 26, at 766; 
C Wrk.ht. I.aw of Federal Courts 252-53 (2d ed. 1970); Note, supra note 27, at 
1087.

35. Sec. c.g., Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943) 
(federal rule governs where application of state law would subject rights of Government 
to uncertainty >; Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173, 176 (1942) (policy

Courts generally have considered themselves competent to apply a 
federal rule where necessary to give effect to, or prevent frustration of, 
clear and substantial federal purposes or rights.35 The need for the 
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federal law must be compelling where an established body of state law 
exists; courts should override state law only if substantial federal in
terests would suffer significantly through its application.3'1 The Gabel 
and Kohr decisions present three possible bases of competence for the 
application of federal law to aviation tort litigation. First, as the court 
in Gabel reasoned, federal courts have competence when thev imply 
or fashion remedies not specifically authorized by Congress but neces
sary to grant relief for the invasion of federally secured rights.* 36 37 Sec
ond, federal courts have competence to apply federal law where imple
mentation of a federal purpose requires a uniform result throughout the 
states or where application of the existing state law would frustrate a 
federal purpose.38 Finally, federal courts may have competence to 
apply federal law where the United States is a party to the litigation.39 
These last two rationales might explain the holding in Kohr. Because 
the extent of the federal interest in aviation is crucial to a finding of 
federal judicial competence, the legislative history of the 1958 Act must 
be assessed to determine the viability of each of these three justifica
tions for the application of federal law.

of law that is dominated by federal statutes mandates application of federal rule); Dei- 
trick v. Greaney, 309 U.S. 190, 200-01 (1940) (federal law governs where state law rule 
would defeat policy of federal statute).

36. See United States v. Yazell, 382 U.S. 341, 352 (1966).
37. See Gabel v. Hughes Air Corp., 350 F. Supp. 612, 615-17 (C.D. Cal. 1972); 

notes 58-144 infra and accompanying text.
38. See notes 145-171 infra and accompanying text.
39. See notes 172-185 infra and accompanying text.
40. U.S, Const, art. I, § 8, cl. 3; see Chicago & S. Air Lines, Inc. v. Waterman S.S. 

Corp., 333 U.S. 103, 108 (1948).
41. See Kelly v. Washington ex rel. Foss Co., 302 U.S. 1, 9-10 (1937); Rogers v. 

Ray Gardner Flying Serv., Inc., 435 F.2d 1389, 1395 (5th Cir. 1970), cert, denied, 401 
U.S. 1010 (1971); Hill, The Law-Making Power of the Federal Courts: Constitutional 
Preemption, 67 Colum. L. Rev. 1024, 1030-31 (1967). See also Southern Pac. Co. v. 
Arizona, 325 U.S. 761, 770 (1945) (absent a congressional act, Supreme Court may 
restrict state regulation that materially restricts the free flow of commerce); Note, supra 
note 27, at 1089 (commerce clause considered, in part, a limitation on state activity).

Some authorities have relied on the similarity of federal interests in aviation and 
admiralty to argue that federal decisional law should apply to aviation litigation as it 
does to admiralty cases. See Gabel v. Hughes Air Corp., 350 F. Supp. 612, 623 n.4 
(C.D. Cal. 1972); Craig & Alexander, Wrongful Death in Aviation and the Admiralty: 
Problems of Federalism, Tempests and Teapots, 37 J. Am L. & Com. 3, 15-16 (1971); 

Federal Purposes Respecting Aviation

Federal authority in the field of aviation derives from the commerce 
clause of the Constitution40 which delegates to Congress the power to 
regulate interstate and foreign commerce. In the absence of an act of 
Congress that affects a given aspect of commerce, federal courts lack 
competence to fashion a federal rule.41 Once Congress has regulated 



1975] Aviation Tort Litigation 1089

an area of interstate commerce, moreover, federal courts have power 
to make rules only to protect and effectuate the policies underlying the 
legislation. In the field of aviation, Congress has exercised its com
merce clause powers by enacting a series of regulatory schemes.42 
These statutes evidence a congressional intent to preempt certain state 
and local regulatory functions,43 but do not necessarily indicate a fed
eral interest in providing tort remedies in aviation litigation.44 There
fore, the federal purposes and policies with respect to aviation in 
general, and aviation tort litigation specifically, must be considered to 
determine whether they require the application of federal rules to air 
crash tort litigation.

Keeffe & DeValerio, Dallas, Dred Scott and Eyrie Erie, 38 J. Air L. & Com. 107, 131-34 
1972 This anavlsis disregards the essential difference between the power of the 

:>• b -r d judiciary' in maritime and in aviation cases. The constitutional grant of federal 
judicial competence in admiralty cases is self-executing; in the absence of a treaty or 
ft- leral statute the federal judiciary must formulate rules of decision affecting maritime 
."!i> > I S. Const, art. Ill, § 2; see Rogers v. Ray Gardner Flying Serv., Inc., supra 
it 1 >95; G. Gilmore & C. Black, The Law of Admiralty 41 (1957); Hill, supra at 
10 >0, 1032. The federal courts have lawmaking power in admiralty commensurate with 
that of Congress. Federal judicial competence in the field of aviation, however, may 
n t be presumed in the absence of clear intent of Congress. See Rogers v. Ray Gardner 
Using Serv., Inc., supra at 1395; Note 156 infra and accompanying text.

42. See Federal Aviation Act of 1958, 49 U.S.C. §§ 1301-1542 (1970); Civil Aero
nautics Act of 1938, ch. 601, 52 Stat. 973; Air Commerce Act of 1926, ch. 601, 44 
Stat. 568.

s < Citv of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 638-40 (1973) 
federal aviation regulation preempts local noise ordinance that affects scheduling and 

r mting of air carriers); Village of Bensenville v. City of Chicago, 16 Ill. App. 3d 733, 
7 >5, >06 N.E.2d 562, 566 (1973) (Federal Aviation Act of 1958 as supplemented by the 
Noise Control Act of 1972 preempts local regulation of noise and air pollution). See 
generally Comment, State Versus Federal Regulation of Commercial Aeronautics, 39 
J. Air L. & Com. 521 (1973).

44. See, e.g., Sanz v. Renton Aviation, Inc., 511 F.2d 1027, 1029 (9th Cir. 1975) 
per curiam) (1958 Act does not impose no-fault liability upon owners or preempt

state law of bailment); McCord v. Dixie Aviation Corp., 450 F.2d 1129, 1130-31 (10th 
Cir. 1971) (no congressional intent to provide for tort liability in 1958 Act); Rogers 
v Ray Gardner Flying Serv., Inc., 435 F.2d 1389, 1393-94 (5th Cir. 1970), cert, 
denied. 401 U.S. 1610 (1971) (1958 Act does not preempt state law of bailment in 
determining aviation tort liability); McEntire v. Estate of Forte, 463 S.W.2d 491, 
194-95 (Tex. Civ. App. 1971) (federal aviation regulations do not preempt New 
Mexico aviation guest statute).

45. Ch. 601, 52 Stat. 973, repealed, Federal Aviation Act of 1958, 49 U.S.C. §§ 1301-
1542 1970' Although Congress later repealed the Civil Aeronautics Act of 1938 (1938
\ t it reenat ted most of the 1938 Act’s provisions in the Federal Aviation Act of 1958
1958 A< t) and reaffirmed the economic policies underly ing the earlier act. See S. Rep.

1511. 85th Cong., 2d Sess. 9 (1958). Compare Federal Aviation Act of 1958, 49
S.C. §§ 1301-1542 (1970) with Civil Aeronautics Act of 1938, ch. 601, 52 Stat. 973. 

See generally Lindsey, The Legislative Development of Civil Aviation 1938-1958, 28 
J. Air L. & Com. 18 (1961); Comment, Air Law—The Federal Aviation Act of 1958, 
57 Mich. I.. Rev. 1214 (1959); Comment, supra note 43.

Congress enacted the Civil Aeronautics Act of 1938 (1938 Act)45 
in an effort to regulate the crippling, cutthroat competition that had 
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adversely affected the safety of air commerce.46 Additionally, Con- 
gress expressed concern that the chaotic economic situation of the air 
carriers had shaken the confidence of the investing public and that 
necessary financial support would be withheld without stabilizing legis
lation.47 To ensure the continued existence and development of the 
industry, Congress established a new administrative agency, the Civil 
Aeronautics Authority. Congress granted the new agency broad regu
latory powers48 and charged it with the coordination of all existing 
functions of the federal government that affected civil aeronautics.4'' 
In creating the Authority, Congress hoped to promote the development 
of a safe and economically sound civil aviation industry.50

46. See S. Rep. No. 1611, 75th Cong., 3d Sess. 2 (1938); HR. Rep. No. 2254. 
75th Cong., 3d Sess. 2 (1938).

47. See H.R. Rep. No. 2254, supra note 46, at 2.
48. See Civil Aeronautics Act of 1938, ch. 601, §§ 401-702, 52 Stat. 987 (authority 

included regulatory powers to certify air carriers, regulate rates, routes, and practices, 
and investigate accidents).

49. See H.R. Rep. No. 2254, supra note 46, at 1. By concentrating the regula
tory functions in a single agency, Congress hoped to reduce the inefficiency of the 
existing system that delegated responsibility for government regulation of civil aviation 
to a number of agencies. Id.; see 83 Cong. Rec. 6627 (1938) (remarks of Senator 
Copeland).

50. See Civil Aeronautics Act of 1938, ch. 601, § 2, 52 Stat. 908. In section 2 
of the 1938 Act, Congress enunciated a number of goals to guide the Authority in 
the exercise of its powers: (1) encouragement and development of an air transporta
tion system adapted to the needs of commerce, the Postal Service, and the national 
defense; (2) preservation of a high degree of safety and sound economic conditions; 
(3) avoidance of unreasonable charges, unjust discrimination, and unfair destruc
tive competitive practices; and (4) promotion of competition. See id.

51. See note 45 supra.
52. See S. Rep. No. 1811, supra note 45, at 9-10. Centralization of regulatory 

authority over civil aviation, a chief object of the 1938 Act, had been thwarted bv a 
number of executive branch reorganizations. These reorganizations granted some 
regulatory authority to a neyv independent agency, the Civil Aeronautics Board, which 
later was removed to the Department of Commerce. See H.R. Rep. No. 2360, 85th 
Cong., 2d Sess. 3 (1958).

53. See S. Rep. No. 1811, supra note 45, at 10; H.R. Rep. No. 2360, supra note 
52, at 4; 104 Cong. Rec. 13652 (1958) (remarks of Senator Payne). Some authorities 
blamed a number of midair collisions on the lack of proper airspace management. 
See S. Rep. No. 1811, supra note 45, at 7-8; Letter oe President DyviGHT D. Eisen
hower, H.R. Doc. No. 406, 85th Cong., 2d Sess. (1958); 104 Cong. Rec. 16080 (1958) 
(remarks of Representative Harris).

y y

Congress perceived two deficiencies in the government’s regulation 
of aviation under the 1938 Act and repealed that Act with the passage 
of the 1958 Act.51 The first deficiency was the failure of the two 
agencies that shared authority for regulation of civil aernonautics to 
coordinate their efforts.5“ Second, the existing regulatory bodies lacked 
clear statutory authority for centralized airspace management of both 
civil and military aircraft.53 To correct these deficiencies, Congress 
vested authority over all aspects of airspace management in the admin
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istrator of a new agency, the Federal Aviation Administration.54 To 
guide the administrator in the exercise of his regulatory powers, Con
gress delineated a federal policy of promoting aviation efficiency and 
safety through coordination of the civil and military uses of navigable 
airspace.’5 Additionally, Congress reinstituted the provisions of the 
1938 Act declaring the federal policy of fostering the safety and eco
nomic stability of the civil aviation industry.56

54. See S. Rep. No. 1811, supra note 45, at 14. The 1958 Act empowered the 
w administrator to allocate airspace for all aviation operations, to make and enforce

air traffic rules for all aircraft, to develop and operate air navigation facilities, and 
to make and enforce safety regulations for the design and operation of civil aircraft. 
See Federal Aviation Act of 1958, §§ 307, 601, 49 U.S.C. §§ 1348, 1421 (1970); 
HR. Rep. No. 2360, supra note 52, at 2.

55. See Federal Aviation Act of 1958, § 103, 49 U.S.C. § 1303 (1970); S. Rep. 
No. 1811, supra note 45, at 13; H.R. Rep. No. 2360, supra note 52, at 4.

56. See Federal Aviation Act of 1958, § 102, 49 U.S.C. § 1302 (1970). The 
legislative historv of the 1958 Act is replete with statements that the new Act does 
not alter the policies set out in the 1938 Act. See Conference Committee Report 
<>\ Fedekal Aviation Act of 1958, H.R. Rep. No. 2556, 85th Cong., 2d Sess. 90

1958 statement of managers on the part of the House); 104 Cong. Rec. 17456 
1958) (remarks of Representative Flvnt). Compare Federal Aviation Act of 1958, 

* 102. 49 U.S.C. § 1302 (1970) with Civil Aeronautics Act of 1938, ch. 601, § 2, 52 
Stat 980. See also note 50 supra and accompanying text (policy of 1938 Act).

57. See Federal Aviation Act of 1958, §§ 901, 902, 49 U.S.C. §§ 1471, 1472 
1970!. Civil Aeronautics Act of 1938, ch. 601, §§ 901, 902, 52 Stat. 1015. In

addition, a savings clause in each act specifically preserves all existing statutory and
■ : law remedies. Federal Aviation Act of 1958, § 1106, 49 U.S.C. § 1506

(1970); Civil Aeronautics Act of 1938, ch. 601, § 1106, 52 Stat. 1027.
58. See J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964); Bell v. Hood, 327 U.S. 

678, 684 (1946).
59. See Schine Chain Theatres, Inc. v. United States, 334 U.S. 110, 128 (1948) 

(order requiring divestiture of theaters an equitable remedy to protect public interest, 
not an addition to statutory antitrust penalties); Porter v. Warner Holding Co., 328 

Federal legislation in the field of aviation evinces a broad federal 
policy to encourage the development of an air transportation system 
that will serve the needs of the nation. Through economic regulation, 
Congress hoped to foster a competitive, fair, and financially stable in
dustry. The 1958 Act also provided for greater safety regulation to 
make air travel as secure as possible. To achieve these objectives, 
Congress provided for criminal and civil sanctions in both the 1938 and 
1958 acts.57 Though neither act includes an express federal purpose 
re specting aviation litigation that would require the formulation of 
federal law in aviation tort suits, the question remains whether the 
purposes in these acts implicitly require such a formulation.

Implication of a Federal Remedy

Federal courts have competence to fashion remedies in order to grant 
the necessarv relief where federally secured rights have been invaded.58 
For example, federal courts can modify or expand equitable remedies 
explicitly provided by Congress.59 Where statutory law defines sub
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stantive rights and duties but does not provide for specific remedies, 
federal courts have competence to imply or create remedies that will 
protect or effectuate federal purposes.60 Federal courts that imply a 
civil remedy must either fashion a body of federal common law61 or 
incorporate the appropriate state rule as federal law.62 In creating 
federal remedies, however, courts should exercise special care where a 
system of state common law remedies already exists.63 In mass aircraft 
crash litigation, if federal courts were to imply a federal remedy and 
fashion a body of federal law, they would enter a field traditionally 
dominated by the states. This task would be difficult for the federal 
courts since wrongful death actions did not exist at common law64 65 66 67 and 
state statutes rather than common law define the parameters of the 
action.6,1

U.S. 395, 398 (1946) (absence of valid or clear legislative command does not limit 
comprehensive equitable jurisdiction). In actions at law, however, federal courts, 
in the absence of a congressional mandate, generally should follow state statutes in 
fashioning remedies. See Holmberg v. Armbrecht, 327 U.S. 392, 395 (1946) (im
plied absorption of state statute of limitations); Note, The Federal Common Law, 
82 Harv. L. Rev. 1512, 1524 (1969) (choice of arbitrary cutoff line is discretionan 
act more appropriate for legislatures, but federal courts may decline to follow all 
details of state court’s construction). Nonetheless, where a general right to sue for 
the invasion of a federal right exists, federal courts may use any available remed} to 
vindicate the wrong. Bell v. Hood, 327 U.S. 678, 684 (1946).

60. See, e.g., J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (private damage'« 
remedy from Securities Exchange Act of 1934 to effectuate its purpose of protecting 
investors); Fitzgerald v. Pan Am. World Airways, Inc., 229 F.2d 499, 501 (2d Cir. 
1956) (private damages remedy from Civil Aeronautics Act of 1938 to benefit persons 
using facilities of air carriers); Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 
1947) (private damages remedy from Communications Act of 1934 to deter inter
ception of messages).

61. See Rosdail v. Western Aviation, Inc., 297 F. Supp. 681, 683 (D. Colo. 1969).
62. See Gabel v. Hughes Air Corp., 350 F. Supp. 612, 623 (C.D. Cal. 1972).
63. See Holloway v. Bristol-Myers Corp., 485 F.2d 986, 989 (D.C. Cir. 1973) 

(federal law only supplements common law fraud and deceit remedies; it does not 
provide a basis for private right of action).

64. See W. Prosser, The Law of Torts § 127, at 901-02 (4th ed. 1971).
65. See Rosdail v. Western Aviation, Inc., 297 F. Supp. 681, 684 (D. Colo. 1969). 

Moreover, the federal judiciary should not assume a function better handled by the 
legislatures. Statutes usually prescribe the beneficiaries of the action, the statute of 
limitations, limitations on recovery, and application of doctrines such as comparative 
negligence. See Moody v. McDaniel, 190 F. Supp. 24, 28 (N.D. Miss. 1960).

66. See Wheeldin v. Wheeler, 373 U.S. 647, 662 ( 1963) (Brennan, J., with Warren, 
C.J., & Black, J., dissenting). See generally Note, Implying Civil Remedies from 
Federal Regulatory Statutes, 77 Harv. L. Bev. 285 (1963).

67. 377 U.S. 426 (1964).

Federal courts increasingly have inferred private rights of action 
from federal regulatory statutes and have provided remedies to effectu
ate the congressional intent and purpose underlying those statutes.6” 
In J.I. Case Co. v. Borak,61 for example, the Supreme Court sanctioned 
private actions to redress violations of section 14(a) of the Securities 
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Exchange Act of 1934.6S The Court found implication of a federal 
remedy in favor of those persons adversely affected by violations of the 
prow disclosure regulations to be consistent with the congressional ob
jective to protect investors.68 69 The Court noted that the general juris
dictional provision in the Act70 reduced the degree of judicial implica
tion since it provided a firm basis from which to extrapolate a private 
action.71

68. Id. at 432-33; see 15 U.S.C. § 78n(a) (1970) (authorizes appropriate regula
tions to protect investors).

69. 377 U.S. at 432.
70. Securities Exchange Act of 1934, § 27, 15 U.S.C. § 78aa (1970).
71. 377 U.S. at 430-31. Courts have construed such a jurisdictional grant as a 

command to fashion an entire body of federal common law. See Textile Workers 
Union v. Lincoln Mills, 353 U.S. 448, 451 (1957) (construing section 301 of the 
Labor Management Relations Act of 1947); H. Hart & H. Wechsler, supra note 26, 
tt 786 noting power to create federal admiralty law implied from Article III grant 
f jurisdiction; law governing litigation between states implied from jurisdiction over

rstate controversies; and law governing labor contracts implied in Lincoln Mills'). 
Some suggest that federal courts should develop a body of federal aviation law if 
Congress provides a similar jurisdictional grant. See Friendly, supra note 6, at 417- 
18 Note, Admiralty Tort Jurisdiction and Aircraft Accident Cases: Hops, Skips, and 
Jumps into Admiralty, 38 J. Air L. & Com. 53, 63-64 (1972). The Federal Aviation 
V t of 1958 has no general jurisdictional provision, however, and courts should be 

more reluctant to imply a remedy.
Sen ' Burke v. Compañía Mexicana De Aviación, 433 F.2d 1031, 1033 

9th Cir. 1970) (Railway Labor Act; private remedy implied); Pearlstein v. Scudder 
& German, 429 F.2d 1136, 1140 (2d Cir. 1970), cert, denied, 401 U.S. 1013 (1971) 

Securities Exchange Act of 1934; private remedy implied); Gomez v. Florida State 
ment Serv., 417 F.2d 569, 576 (5th Cir. 1969) (Wagner-Peyser Act of 1933; 

private remedy implied); Blaney v. Florida Natl Bank, 357 F.2d 27, 28-29 (5th Cir. 
1966) (Federal Reserve Act; no private remedy implied).

71 See Holloway v. Bristol-Myers Corp., 485 F.2d 986, 989, 997 (D.C. Cir. 
1973» (enforcement of Federal Trade Commission Act intended to rest wholly with 
Federal Trade Commission).

74. See JI. Case Co. v. Borak, 377 U.S. 426, 432-33 (1964) (private cause of
Id aid in enforcement of proxy rules). A plaintiff may have to show a 

"compelling federal interest of a governmental nature” before a court will fashion 
private remedies from federal regulatory statutes. See Chavez v. Freshpict Foods, Inc., 
456 F.2d 890, 894 (10th Cir.), cert, denied, 409 U.S. 1042 (1972) (no private right 
of action under Immigration and Nationality Act or Farm Labor Contractor Registra
tion Act of 1963); notes 145-171 infra and accompanying text.

75. Ser Farmland Indus., Inc. v. Kansas-Nebraska Natural Gas Co., 349 F. Supp. 
670, 679, 680 (D. Neb. 1972) (direct industrial user of gas not within class of persons 
intended to lx* protected by rate-setting provisions of Natural Gas Act).

Borak and other cases where federal courts have considered whether 
to imply private remedies from regulatory statutes 72 * suggest that courts 
will consider several factors in determining the appropriateness of a 
civil remedy: (1) whether a federal statute prohibits the defendant’s 
act ’ 2 1 whether provision of private remedies would foster the con
gressional policies that underlie the statute;74 (3) whether the party 
claiming relief is within the class of persons intended to be protected 
by the statute, and defendant’s violation of the duty affects the party 
directly;75 and (4) whether state and administrative remedies are in
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adequate to protect the asserted right.70 All four conditions should be 
satisfied before a federal court implies a remedy; however, if one or 
more are present and a compelling federal interest exists, courts might 
also fashion a remedy.

76. See J.I. Case Co. v. Borak, 377 U.S. 426, 434-35 (1964) (insufficient remedies, 
lack of effective substantive law, and procedural hurdles in many states often leave 
victims of deceptive proxy statements without remedy); Holloway v. Bristol-Myers 
Corp., 485 F.2d 986, 989, 999-1002 (D.C. Cir. 1973) (no private action main
tainable under sections 5, 12, and 14 of the Federal Trade Commission Act; ad
ministrative remedies adequate); Farmland Indus., Inc. v. Kansas-Nebraska Natural 
Gas Co., 349 F. Supp. 670, 679, 681 (D. Neb. 1972) (no private right of action 
under Natural Gas Act for preferential differences in rates, but administrative remedies 
inadequate for abandonment of service without prior approval).

77. See Board of Comm’rs v. United States, 308 U.S. 343, 349-50 (1939) (where 
origin of right is in federal treaty, rule fashioned is attributable to federal, not state 
source); Huber Baking Co. v. Stroehmann Bros. Co., 252 F.2d 945, 951-52 (2d Cir.), 
cert, denied, 358 U.S. 829 (1958) (where jurisdiction based on diversity of citizen
ship, source of right sued on determines applicable law); cf. Bivens v. Six Unknown 
Named Agents, 403 U.S. 388, 394-95 (1971) (invasion of fourth amendment rights 
provides independent federal jurisdiction; interests protected bv different state laws 
regulating trespass and invasion of privacy may be inconsistent or hostile to federal 
interest).

78. Section 601 of the 1958 Act authorizes the Administrator to prescribe safetv 
regulations. See Federal Aviation Act of 1958, § 601, 49 U.S.C. § 1421 (1970); 14 
C.F.R. §§ 21-105 (1975).

79. 49 U.S.C. § 1421(b) (1970).
80. 14 C.F.R. § 91.9 (1975). Another regulation provides that “[n]o person may 

operate an aircraft so close to another aircraft as to create a collision hazard.” 14 
C.F.R. § 91.65(a) (1975).

81. See Federal Aviation Act of 1958, §§ 610, 901(a)(1 ), 903, 49 U.S.C. §§ 1430, 
1471(a)(1), 1473 (1970). Criminal penalties do not apply to violations of the safety 
provisions. See id. § 903, 49 U.S.C. § 1473.

J

FEDERAL STATUTORY PROHIBITION

A court may imply a private remedy from a federal regulator}’ stat
ute only if the right allegedly invaded derives from a federal statutory 
prohibition;76 77 if the right has its source in state law, federal courts do 
not have competence to fashion a federal remedy. Although neither 
the 1958 Act nor the Federal Aviation Administration regulations7' 
expressly create a monetary remedy for injuries that result from viola
tion of safety rules, several provisions furnish possible sources of an 
implied private action. Section 601(b) of the 1958 Act suggests that 
carriers have the duty to perform services “with the highest possible 
degree of safety in the public interest.”79 80 One safety regulation pro
vides that “[n]o person may operate an aircraft in a careless or reckless 
manner so as to endanger the life or property of another.”40 The Act 
establishes civil penalties of up to $1,000 for the violation of these 
regulations,81 but Congress has provided that these penalties only sup
plement and do not abridge or alter remedies existing prior to its
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enactment?" Despite these possible bases for the implication of a 
remedv, most courts have declined to infer a wrongful death or dam
ages action from violation of the safety regulations?3

82. Id. § 1106, 49 U.S.C. § 1506.
83. See, e.g., Sanz v. Renton Aviation, Inc., 511 F.2d 1027, 1029 (9th Cir. 1975) 

per curiam) (Congress did not intend to create a cause of action in 1958 Act in
favor of those injured through use of rented aircraft); Moungey v. Brandt, 250 
F. Supp. 445, 450-53 (W.D. Wis. 1966) (no civil remedy will be implied from 
d-tv provisions of 1958 Act or administrative regulations); Porter v. Southeastern 

Aviation, Inc., 191 F. Supp. 42, 43 (M.D. Tenn. 1961) (wrongful death action does 
not arise under 1958 Act); Moody v. McDaniel, 190 F. Supp. 24, 29 (N.D. Miss. 
1960) wrongful death action does not arise under sections 1421-30 of 1958 Act);

■ M zingo Consolidated Constr. Co., 171 F. Supp. 396, 398-99 (E.D. Va. 1959) 
violations of 1938 Act and regulations not sufficient to confer federal question juris

diction). In a case involving the liability of an owner-lessor of a private plane, 
th- Court of Appeals for the Ninth Circuit distinguished Gabel on the ground that 
in Caln I the violation of the statutory' duty was bv a common carrier. Sanz v. Renton 
Aviation, Inc., 511 F.2d 1027, 1029 (9th Cir. 1975) (per curiam) (Congress did not 
intend aviation statutes to create a federal cause of action in favor of those suffering 
injury through use of rented aircraft); see Gabel v. Hughes Air Corp., 350 F. Supp. 
612, 617 (CD. Cal. 1972).

84. .359 U.S. 464 (1959).
85. §§ 201-28, 49 U.S.C. §§ 301-27 (1970) (Motor Carrier Act).
86. .359 U.S. at 468-72.
87. Interstate Commerce Act §§ 216(b), (d), 49 U.S.C. §§ 316(b), (d) (1970) 

common carriers have duty to establish reasonable rates; unjust and unreasonable
charges declared unlawful).

88. 359 U.S. at 469, citing Montana-Dakota Util. Co. v. Northwestern Pub. Serv. 
Co. 341 U.S. 246, 251 (1951). The Court’s decision, however, was overruled leg- 
1'litiveh bv congressional amendment to the Interstate Commerce Act. See Act of 
Sept. 6,' 1965, §§ 6, 7, 49 U.S.C. §§ 304a (2), (5), 1006a(2), (5) (1970).

89. Compare Federal Aviation Act of 1958, $ 610, 49 U.S.C. § 1430 (1970) with
Commerce Act §§ 216(b), (d), 49 U.S.C. §§ 316(b), (d) (1970).

90. .341 U.S. 246 ( 1951).
91. Id. at 251-52; see 16 U.S.C. § 824d(a) ( 1970) (rates and charges made by 

public utilities unlawful if not just and reasonable).

Some statutes similar to the 1958 Act appear to create federal rights; 
the1 Supreme Court, however, has not implied a private remedy from 
these statutes. In T.I.M.E., Inc. v. United States84 the Court held that 
Part 11 of the Interstate Commerce Act85 did not give shippers of goods 
a statutory cause of action where a motor carrier had charged unrea
sonable high rates.82 83 84 85 86 According to the Court, the Interstate Commerce 
Act'7 entrusted rate regulation to the Interstate Commerce Commission 
and established only an administrative criterion for determining a law
ful rate rather than a justiciable legal right to reasonable rates.88 89 90 91 Like 
the Act considered in T.I.M.E., Inc., the language and legislative his
tory of the 1958 Act suggest that Congress drafted the safety provisions 
merelv to serve as administrative criteria, not to create justiciable legal 
rights?” In Montana-Dakota Utilities Co. v. Northwestern Public Serv
ice Co:'" the Court refused to recognize a private action under section 
205 a of the Federal Power Act '1 since the common law prohibition 
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against unreasonable rates already existed. The federal legislation 
added nothing to common law fraud as an actionable wrong and cre
ated no new federal right.92 Because state wrongful death statutes 
encompass a right to be free from unsafe aviation practices, neither the 
1958 Act nor any of its predecessors would seem to expand or modify 
that right. Montana-Dakota Utilities suggests that the source of the 
right to be free from unsafe aviation practices is not federal.

92. 341 U.S. at 252.
93. 45 U.S.C. §§ 1-16 (1970).
94. Although both statutes impose certain duties, they are primarily concerned 

with the regulation of carriers to ensure the safety of workers and passengers. See 
Federal Aviation Act of 1958, § 610, 49 U.S.C. § 1430 (1970); Federal Safety’ Ap
pliance Act §§ 4, 5, 45 U.S.C. §§ 13, 14 (1970).

95. 169 F.2d 328 (10th Cir. 1948).
96. Id. at 329. The district court denied plaintiff’s motion to remand the case 

to state court. Id.
97. Id. at 330.
98. Id. at 331; see Jacobson v. New York, N.H. & H.R.R., 206 F.2d 153, 157 

(1st Cir. 1953), aff’d mem., 347 U.S. 909 (1954) (courts have not, as a matter of 
federal common law, developed private right of action under Federal Safetv Appliance 
Act).

99. See, e.g., Dickens v. United States, 378 F. Supp. 845, 854 (S.D. Tex. 1974); 
Rosdail v. Western Aviation, Inc., 297 F. Supp. 681, 684 (D. Colo. 1969); Moody 
v. McDaniel, 190 F. Supp. 24, 28 (N.D. Miss. I960); cf. Fernandez v. Linea Aéro
postal Venezolana, 156 F. Supp. 94, 99 (S.D.N.Y. 1957) (dictum) ( 1938 Act did not 
create new and independent wrongful death action). But see Gabel v. Hughes Air 
Corp., 350 F. Supp. 612, 615 (C.D. Cal. 1972) (violation of carrier’s statutory duh 
of safety creates federal cause of action).

The issue of whether federal question jurisdiction and jurisdiction arising under 
acts regulating commerce exists in aviation tort litigation often occurs where the 
plaintiff seeks access to federal court and lacks diversity of citizenship. See 28 U.S.C. 
§§ 1331, 1332, 1337 (1970). In considering this issue, one court has determined 

Cases construing the Federal Safety Appliance Act,93 another statute 
analogous to the 1958 Act,94 95 provide further support for the conclusion 
that the 1958 Act did not create a federal right. In Andersen v. Bing
ham ¿7 Garfield Railway™ a Utah citizen instituted an action in state 
court against a Utah corporation to recover damages for personal in
juries sustained when his car collided with a train operated bv defend
ant. The defendant removed to federal court on the theory that the 
action, based on a violation of the Federal Safety Appliance Act, arose 
under federal law.96 The United States Court of Appeals for the Tenth 
Circuit rejected the defendant’s theory and held that a violation of the 
Federal Safety Appliance Act does not establish a cognizable federal 
cause of action.97 While certain provisions of that Act create a dutv, 
the right of action and the incidents of such right derive from the law 
of the state.98 In construing the 1958 Act most courts have reached a 
similar result and have found the Act’s safety provisions and the agency 
regulations at most to be standards of conduct and not essential ele
ments of a federal tort claim.99
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Departing from other courts’ interpretations o£ the 1958 Act,100 the 
strict court in Gabel v. Hughes Air Corp.101 held that a violation of 

the duties imposed by the Act does create a federal cause of action.102 
Reasoning that under the Act passengers have an implied right not to 
be killed, the court determined that it had federal question jurisdiction 
over the matter.103 In reaching this conclusion, the court cited nearly 
everv federal case dealing with the power of the federal courts to 
fashion remedies,101 despite the factual distinctions that make those 
cases wholly inapposite to Gabel. The court relied on Fitzgerald v. 
Pan American World Airways, Inc.,™* for example, in which the United 
States Court of Appeals for the Second Circuit held that the provisions 
in the 19.38 Act prohibiting discrimination 100 created a right of action 
in favor of those injured by a carrier’s discriminatory practices.104 105 106 107 Fitz
gerald lends no support to the conclusion reached in Gabel, however, 
because the 1938 Act explicitly prohibits discrimination, while the 1958 
\ct does not establish clear duties with respect to safety regulations.108

that the source of the right sued upon is found in state statutory or common law, 
: • the 1958 Act merely provides standards of care, and has found no federal ques- 

jurisdic-tion. See Yelinek v. Worley, 284 F. Supp. 679, 681 (E.D. Va. 1968) (per 
curiam); cf. Mozingo v. Consolidated Constr. Co., 171 F. Supp. 396, 399 (E.D. Va.. 
1959 (alleged violation of 1938 Act; no federal jurisdiction in absence of diversity).

e Gabel v. Hughes Air Corp., 350 F. Supp. 612, 614-15 (C.D. Cal. 1972) 
(violation of safety duties in 1958 Act gives rise to federal question jurisdiction); 
Moungey v. Brandt, 250 F. Supp. 445, 450 (W.D. Wis. 1966) (since complainant 
ilh ged controversy arising under the laws of the United States, federal court has 
jurisdiction).

100. See note 83 supra and accompanying text.
101. .350 F. Supp. 612 (C.D. Cal. 1972).
1<<2. /</. at 615; see Federal Aviation Act of 1958, §§ 601-12, 49 U.S.C. §§ 1421-32 

1970) (safety regulation of civil aeronautics).
103. .350 F. Supp. at 614-15, 620; see 28 U.S.C. § 1331 (1970).
104. See 350 F. Supp. at 617-22.
105. 229 F.2d 499 (2d Cir. 1956).
106. See ch. 601, § 404, 52 Stat. 993.
107. 229 F.2d at 501-02.
108. Compare Civil Aeronautics Act of 19.38, ch. 601, § 404, 52 Stat. 993 with Federal 

\viation Act of 1958, § 610, 49 U.S.C. § 1430 (1970). See generally notes 78-82 supra
■ : i c< mpanying text. Furthermore, federal courts traditionally have been involved 
th prot* cting persons against racial discrimination and have implied private civil actions

■ ■ ' ssary to protect these rights. See Steele v. Louisville & N.R.R., 323 U.S. 192, 
20>-(M 1944 1 (union members right to be free from union discrimination under Rail-

Labor \i t 1 accord, Tunstall v. Brotherhood of Locomotive Firemen, 323 U.S. 210, 
21 > 1941' (companion case). Although early cases indicate the willingness of courts
t<> impl\ a civil remedy from statutes regulating safety, decisions since Erie have re- 
venea tins trend. Compare Texas & Pae. Ry. v. Rigsby, 241 U.S. 33, 39 (1916) (pri- 

implied under Federal Safety Appliance Act) and Xeiswonger v. Good- 
• tr Tin & Rubber Co., 35 F.2d 761, 762 (N.D. Ohio 1929) (private remedy implied 

Under Air Commerce Act of 1926) uitli Jacobson v. New York, N.H. & H.R.R., 206 
12: 153, 157 ( 1st Cir. 1953), aff’d mem., 347 U.S. 909 (1954) (private cause of action 
wfll not be implied under Federal Safety Appliance Ac t ) and Moungey v. Brandt, 250 
I Supp. 445, 451-52 (W.D. Wis. 1966) (Neiswonger disapproved because of failure 
to ivmss the adequacy of state remedies).
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The 1958 Act appears to add nothing to existing state prohibitions 
against negligence and does not create a federal right.

ENFORCING CONGRESSIONAL POLICIES

If the 1958 Act does create a federal prohibition or right, a private 
remedy7 still should not be implied unless it would clearly further the 
policies underlying the safety provisions of the Act. Recently, the 
Supreme Court has encouraged federal courts to consider the need to 
enforce federal policies when they determine whether to imply a civil 
remedy. In Allen v. State Board of Elections,™" for example, private 
citizens challenged several Mississippi and Virginia voting require
ments.109 110 The Court held that section 5 of the Voting Rights Act of 
1965111 guaranteed that no person would be denied the right to vote 
for failure to comply with an unapproved new enactment and that 
private parties may enforce that guarantee even though the Act does 
not explicitly grant or deny private parties the right to seek a declara
tory judgment.112 The Court found private action necessary to enforce 
the dictates of the Act because the United States Attorney General 
was unable to challenge the numerous state enactments that might 
abridge citizens’ voting rights.113

109. 393 U.S. p44 (1969).
110. Id. at 547-53.
111. 42 U.S.C. § 1973c (1970).
112. 393 U.S. at 554-57.
113. Id. at 556-57; cf. Wyandotte Transp. Co. v. United States, 389 U.S. 191, 201-04 

(1967) (in action by United States under Rivers and Harbors Act of 1899, remedies 
and procedures specified for violations not exclusive of other remedies necessary to 
further policies of Act).

114. See, e.g., Archibald v. Pan Am. World Airways, Inc., 460 F.2d 14, 15-16 (9th 
Cir. 1972); Mortimer v. Delta Air Lines, 302 F. Supp. 276, 278-79 (N.D. Ill. 1969); 
Wills v. Trans World Airlines, Inc., 200 F. Supp. 360, 364-65 (S.D. Cal. 1961).

115. 200 F. Supp. 360 (S.D. Cal. 1961).
116. Id. at 362-63 (practice often referred to as “bumping”).
117. Id. at 364. See also Gallagher v. Alitalia-Linee Aeree Italiano, 361 F. Supp. 

1097, 1100 (S.D.N.Y. 1973) (dictum) (private remedy implied where carrier violated 
tariff filing provisions of 1958 Act bv selling youth fare tickets prior to effective date 
of tariff).

In deciding air carrier discrimination cases, courts often stress that 
the implication of a remedy will further congressional purposes under
lying the proscription of discriminatory practices in the 1958 Act.114 115 
In Wills v. Trans World Airlines, IncW the airline oversold reserva
tions and removed a passenger from his flight even though he had 
purchased a ticket before others who were allowed to board.116 The 
United States District Court for the Southern District of California 
held that the statutory right of a passenger to travel without undue 
preference or unjust discrimination would be undermined and the pur
poses of the 1958 Act thwarted if the court did not imply a remedy 
or such discrimination.117 This implication of a remedy for airline
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liscrimination furthers the purposes behind the economic provisions of 
the 1958 Act.118

118. See Federal Aviation Act of 1958, §§ 401-17, 49 U.S.C. §§ 1371-87 (1970).
119. See notes 45-56 supra and accompanying text.
120 See Moungey v. Brandt, 250 F. Supp. 445, 451 (W.D. Wis. 1966).
121. See generally 14 C.F.R. §§ 1-199 (1975) (Federal Aviation Administration 

regulations); id. §§ 200-399 (Civil Aeronautics Board regulations); id. §§ 400-40 (Na
tional Transportation Safety Board regulations).

122 Limitations on recovery for wrongful death do not justify a uniform federal 
rule since onlv two states currently retain general limitations. See Kan. Stat. Ann. 
5 60-1903 (Supp. 1973) ($50,000); W. Va. Code Ann. § 55-7-6 (Supp. 1974) 
($110,000).

123. Ser, e.g., McCord v. Dixie Aviation Corp., 450 F.2d 1129, 1131 (10th Cir. 
1971 Yelinek v. Worley, 284 F. Supp. 679, 681 (E.D. Va. 1968) (per curiam); 
M- »ungev v. Brandt, 250 F. Supp. 445, 451 (W.D. Wis. 1966); cf. Sanz v. Renton 
Asiation, Inc., 511 F.2d 1027, 1029 (9th Cir. 1975) (per curiam) (safety not advanced 
h. holding owner-lessor of aircraft liable for negligence of pilot).

124. Ser Montana-Dakota Util. Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246,
261 1951 ) (Frankfurter, J., with Black, Reed & Douglas, JJ., dissenting); Note,
wpra note 27, at 1091; Note, supra note 66, at 289-91.

125 Sec Holloway v. Bristol-Myers Corp., 485 F.2d 986, 989 (D.C. Cir. 1973); 
Farmland Indus., Inc. v. Kansas-Nebraska Natural Gas Co., 349 F. Supp. 670, 679 
(D. Neb. 1972).

126. 377 U.S. 426 (1964).

Implication of a remedv for personal injury or wrongful death from 
the 1958 Act can be justified onlv if such a remedv would advance the 
policies behind the Act’s safetv provisions. The congressional purposes 
behind these provisions, however, relate only to air safety regulation,119 
and are protected adequately bv the network of procedures established 
In the federal aviation program.120 State remedies for injuries caused 
In air disasters do not interfere with the government’s involvement in 
air safety regulation.121 Certainly pilots do not exercise more or less 
care depending upon whether the state over which they are flying 
limits wrongful death recovery 122 or does not provide for contribution 
and indemnity. Because a uniform federal rule would not reinforce con
gressional policies of safe, efficient use of the airspace, most courts 
have found no persuasive reason to fashion a federal remedy for viola
tion of safety regulations.123

CLASS INTENDED TO BE PROTECTED

W hile congressional failure to specify a remedy should not preclude 
judicial implication,124 before a court can imply a federal cause of ac
tion Congress must evidence a general intent to place the plaintiff 
within the ambit of the statute’s protection or to confer some substan
tive benefit upon him.125 In J.I. Case Co. v. Borak,126 for example, 
the Court sanctioned a private cause of action because it found that 
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Congress intended to protect investors as an entire class.127 Courts 
have refused to imply a remedy, however, where Congress did not 
intend that the invoked statute protect the plaintiffs. Construing the 
Rivers and Harbors Act of 1899,128 129 the United States Court of Appeals 
for the Second Circuit in Connecticut Action Now, Inc. v. Roberts 
Plating Co.r-J held that private parties could not sue on behalf of the 
public for a violation of the Act.130 The Act’s failure to confer sub
stantive benefits on private parties strongly influenced the court’s rea
soning.131

127. Id. at 432.
128. 33 U.S.C. §§ 401-66 (1970).
129. 457 F.2d 81 (2d Cir. 1972).
130. Id. at 87-88.
131. Id. at 82-86, 90 n.16; see Chavez v. Freshpict Foods, Inc., 456 F.2d 890, 893 

(10th Cif.), cert, denied, 409 U.S. 1042 (1972) (Immigration and Nationality Act).
132. 414 U.S. 453 (1974).
133. 45 U.S.C. § 547(a) (1970) (allows appropriate equitable relief to prevent or 

terminate violations of Act).
134. 414 U.S. at 457.
135. See id. Section 307(a) expressly grants a private right of action to employees 

in cases involving labor agreements. Relying on principles of statutory construction, 
the Court decided that other private actions would have been included if Congress 
had thought such actions necessary. Id. at 458.

136. See id. at 457-58.
137. Federal Aviation Act of 1958, § 1106, 49 U.S.C. § 1506 (1970); see note 57 

supra.
138. See, e.g., McCord v. Dixie Aviation Corp., 450 F.2d 1129, 1131 (10th Cir. 

1971); Yelinek v. Worley, 284 F. Supp. 679, 681 (E.D. Va. 1968) (per curiam); 
Moungey v. Brandt, 250 F. Supp. 445, 451 (W.D. Wis. 1966). But see Gabel v. 
Hughes Air Corp., 350 F. Supp. 612, 617 (C.D. Cal. 1972) (savings clause evidences 
additional rights and remedies granted by Congress).

Courts will not imply a private cause of action, however, solelv be
cause a federal statute is intended to benefit a class of plaintiffs. In 
National Railroad Passenger Corp. v. National Association of Railroad 
Passengers 132 the Association sought to enjoin the discontinuance of 
certain passenger train service under section 307(a) of the Rail Pas
senger Service Act of 1970.133 The Supreme Court refused to implv 
a private cause of action.134 Conceding that the Act protected rail
way passengers, the Court nonetheless concluded from the legislative 
history that section 307 (a) created a public cause of action maintain
able only by the Attorney General.135

Although Congress obviously intended the 1958 Act to benefit pas
sengers of air carriers, the holding in National Railroad indicates that 
this factor alone does not create a private right of action and that it 
must be considered in light of legislative intent and purposes.136 The 
1958 Act creates no tort remedies and does not evidence any intent to 
extend recovery to those injured by violations of the Act. Moreover, 
courts generally have construed the Act’s savings clause 137 as evidence 
of congressional intent that state tort law apply.138 Consequently, fed
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eral courts should refrain from fashioning federal remedies. This con
struction of the savings clause comports with the general theory of 
the proper distribution of power between federal and state courts.139

139. See notes 26-34 supra and accompanying text.
140. Sen | 1. Case Co. v. Borak, 377 U.S. 426, 434-35 (1964) (investors’ right to 

fair disclosure in proxy solicitations under Securities Exchange Act of 1934 might not 
'< adrquateh protected under state laws); Note, supra note 66, at 292-94.

111. Federal Aviation Act of 1958, §§ 401-17, 49 U.S.C. §§ 1371-87 (1970); see 
notes 114-118 supra and accompanying text.

See Wills v. Trans World Airlines, Inc., 200 F. Supp. 360, 365 (S.D. Cal. 1961); 
aid v. Pan Am. World Airways, Inc., 229 F.2d 499, 502 (2d Cir. 1956) 

idequacy of state court remedies relevant but not controlling). Insurmountable 
probl’-nv of proof that confront a plaintiff in state court are an important factor in 
determining whether state remedies are inadequate. Wills v. Trans World Airlines, 
Inc., supra at 365.

I > Wills v. Prans World Airlines, Inc.. 200 F. Supp. 360, 364 (S.D. Cal. 
1961) (Civil Aeron,nities Board can order onl\ future compliance and can afford no 
redress for past violations); cf. Steele v. Louisville & N.R.R., 323 U.S. 192, 206-07 
(1944) (rem<-d\ for breach of workers’ right to fair union representation under Rail
way Labor Act implied in absence of administrative remedy).

144. See Gabel v. Hughes Air Corp., 350 F. Supp. 612, 620 (C.D. Cal. 1972).

INADEQUACY OF AVAILABLE REMEDIES

Where state law provides an inadequate remedy for violation of a 
federal right, courts may imply a federal remedy.140 Implication of a 
federal remedy to redress airline discrimination under the economic 
provisions of the 1958 Act141 may be necessary, for example, because 
of inadequate state 142 and administrative 143 remedies. When an air
plane crash results from safetv violations, however, state actions pro- 
dele common law tort and statutory remedies. The availability of 
■.¿equate state remedies should prevent federal courts from sanction
ing private rights of action for violations of aviation safety regulations.

Even assuming that the 1958 Act both creates a federal prohibition 
i ri^ht and confers some substantive benefit upon passengers, courts 

still should not imply private civil actions in favor of those injured or 
killed as a result of violations of the safety regulations. State tort 
remedies do not interfere with the congressional policy of promoting 
aviation safety evidenced by the 1958 Act and the implication of a 
federal remedy would not further this policv. Thus, in finding a fed
erally created right and fashioning a remedy, the court in Gabel144 
incorrectly employed the reasoning of those cases which have implied 
a civil remedy from regulatory statutes.

Federal Policies Requiring Protection

In the absence of a federal right, federal courts still have competence 
to modify aspects of state remedies by applying federal decisional rules 
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both when federal policy requires a uniform national application and 
when, in the absence of a need for uniform disposition, the application 
of a particular state remedy thwarts or frustrates the federal policy.145 146 
Where uniformity of remedy itself is a federal purpose, the application 
of any divergent state rule, regardless of its content, frustrates that 
purpose. If uniformity is not a goal, the court must consider closely 
the content of the state rule and its effect on federal purposes. In 
either situation, principles of federalism dictate that federal courts over
ride state interests protected by existing state remedies only when clear 
and substantial federal interests will suffer significantly from the applica
tion of state law.140

145. See Note, Rules of Decision in Nondiversity Suits, 69 Yale L.J. 1428, 1446 
(1960).

146. See United States v. Yazell, 382 U.S. 341, 352 (1966).
147. See, e.g., Matcovich v. Anglim, 134 F.2d 834, 836 (9th Cir. ), cert, denied, 

320 U.S. 744 (1943) (taxing act must be interpreted to provide uniform application 
of national taxation scheme); O’Brien v. Western Union Tel. Co., 113 F.2d 539, 541 
(1st Cir. 1940) (duties, privileges and liabilities of telegraph companies in transmis
sion of interstate messages governed by uniform federal rules); Vaigneur v. Western 
Union Tel. Co., 34 F. Supp. 92, 93 (E.D. Tenn. 1940) (purpose of Federal Com
munications Act to set up federal system of uniform rates for interstate messages).

148. See Note, supra note 27, at 1092.
149. See McKenna v. Wallis, 344 F.2d 432, 442 (5th Cir. 1965) (on petition for 

rehearing), rev’d sub nom. Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63 (1966) 
(uniform .rules governing assignments of and options on federally owned mineral de
posits necessary’ to effect federal policy against monopoly); Note, supra note 27, at 
1092; Note, supra note 59, at 1531. In Ivy Broadcasting Co. v. American Telephone 
& Telegraph Co., the court held that the congressional policy of uniformity of rates for 
interstate telephone service implies a need for uniformity of services as well. The 
latter purpose can be achieved only if a uniform federal law governs the standards 
of service and the extent of liability for failure to comply with those standards. 391 
F.2d 486, 491 (2d Cir. 1968). In providing for uniformity of rates under the Federal 
Communications Act, however, Congress intended only to eradicate discrimination or 
preferences by communication carriers; Congress did not express any concern over 
service variations that result from application of divergent state laws. See Federal 
Communications Act of 1934, § 202(a), 47 U.S.C. § 202(a) (1970); HR. Rep. No. 
1273, 73d Cong., 2d Sess., pt. 1, at xxix-xxxi (1934); 82 Harv. L. Rev. 479, 481 
(1968). The application of divergent state laws governing tort remedies for negli
gence and breach of contract will not necessarily thwart the type of uniformity' that 
Congress sought to achieve. See generally 37 Geo. Wash. L. Rev. 425 (1968); 82 
Harv. L. Rev. 479 (1968).

UNIFORMITY AS A FEDERAL PURPOSE

Federal courts frequently rely upon the need for uniformity when 
they modify state remedies by applying federal decisional rules.147 
The need for uniformity is an appropriate basis for applying federal 
law, however, only when the effectuation of a clear congressional policy 
requires uniformity.148 Nonetheless, courts sometimes invoke unifor
mity to justify their application of federal law in less compelling 
cases.149 The call for uniformity in these cases seems to be based less 
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on the need for a uniform rule to effectuate federal purposes than on 
the desirability of a single rule or legal principle applicable in all cases 
before federal courts; it represents a revolt against the complexities 
inherent in our federal system of government.150

150 Sec Mishkin, supra note 26, at 813; cf. Note, supra note 145, at 1438 (uni- 
formitv which results in equality of rights and duties must be distinguished from 
miformih which achieves mere simplification of governmental administration).

151. 504 F.2d 400 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3610 (U.S. May 19, 
1975).

152. Id. at 403.
153. Both the 1938 Act and the 1958 Act sought to centralize federal regulatory 

functions. Sec notes 49, 51-54 supra and accompanying text. That desire to centralize 
in order more effectively to exercise governmental functions must be distinguished 
fr m .my need for uniformity' of result in aviation litigation. Additionally, the sav
ing clause of the 1958 Act indicates Congress’s intent that the Act neither abridge 
nor alter existing state remedies. See § 1106, 49 U.S.C. § 1506 (1970); notes 137-138 
utpra and accompanying text (judicial interpretation of savings clause).

154. See notes 45-47 supra and accompanying text.
155. See Federal Aviation Act of 1958, § 102(a), 49 U.S.C. § 1302(a) (1970); 

Civil Aeronautics Act of 1938, ch. 601, § 2(a), 52 Stat. 980.

In Kohr v. Allegheny Airlines, Inc.151 the Seventh Circuit appeared 
to rely on the desirability rather than the necessity of a uniform rule 
as a basis for its application of federal decisional law. The court 
observed that application of a federal rule of contribution and indem
nity would provide for consistent results in litigation arising out of 
the same or similar collision occurrences but failed to discuss specific 
congressional purposes that required a uniform rule.152 In fact, imple
mentation of the congressional purposes that underlie the 1958 Act 
does not require the application of a uniform federal law to aviation 
tort litigation.153 Congress intended that economic regulation of air 
carriers promote stability in the industry 154 and ensure development 
of an air transportation system equal to the needs of the nation.155 
The financial burden imposed on commercial airlines where divergent 
state laws apply may frustrate these economic purposes of the 1958 
Act. The application of a federal rule, however, would not mitigate 
this financial burden. Recoveries under state laws could not be so 
much greater than recoveries under a uniform federal law that insur
ance costs would be reduced appreciably if federal law were applied. 
Similarly, companies would incur costs in investigating constantly 
changing federal rules equivalent to those they have incurred in in
vestigating divergent, but settled, state laws. Moreover, the federal 
policy fayroring safety in air commerce does not dictate uniform recov
ery. The absence of uniform rules governing aviation tort actions will 
not affect the extent to which parties adhere to safety regulations. In 
noting the absence of any federal purpose requiring uniformity of re
sult in aviation tort litigation, the Supreme Court has stressed the need 
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for Congress to espouse such purposes before federal courts mav apply 
uniform rules.156

156. See Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249, 273-74 
(1972). The Court stated that:

It may be . . . that aviation tort cases should be governed by uniform 
substantive and procedural laws, and that such actions should be heard 
in the federal courts so as to avoid divergent results and duplicitous 
litigation in multi-party cases. ... If federal uniformity is the desired 
goal with respect to claims arising from aviation accidents, Congress is 
free under the Commerce Clause to enact legislation applicable to all such 
accidents.

Id.
157. See Note, supra note 145, at 1447 n.134.
158. See Note, supra note 59, at 1519.
159. 315 U.S. 447 (1942).
160. 18 U.S.C. § 1007 (1970).
161. See 315 U.S. at 456-57.
162. Id. at 461. See also Deitrick v. Greaney, 309 U.S. 190 (1940). In Deitrick 

a bank had violated the express provisions of the National Bank Act rendering it a 
crime for a bank to purchase its own shares. To conceal the violation, the hank 
transferred the shares to one of its directors who in turn executed a note for the 
amount of the shares. Id. at 191-93; see Act of June 3, 1864, § 35, 12 U.S.C. § 83 
(1970). The Supreme Court held that federal law must govern the issue whether 
one could rely on his own wrongful act to defeat the obligation of a note when his 
act violated a federal statute. See 309 U.S. at 200-01.

163. See Note, supra note 27, at 1093.

In any case, the objective of uniformity in aviation tort litigation 
can hardly be achieved through the application of federal decisional 
rules. Formulation of federal law in a new area immediately7 results 
in a lack of uniformity.157 Until each circuit and the Supreme Court 
ultimately7 settle the content of the new law, uncertainty will be the 
norm.158 159 Thus, the development of uniform decisional rules will not 
eliminate immediately the problem of inconsistent results.

STATE REMEDIES THAT OBSTRUCT FEDERAL POLICIES

Where federal policies do not require uniformity, federal courts 
nevertheless have competence to modify aspects of state layv if ap
plication of a state rule would frustrate a substantial federal purpose. 
In D’Oench, Duhme & Co. v. Federal Deposit Insurance Corp.,™' for 
example, the Supreme Court found a federal policy in section 12B(s) 
of the Federal Reserve Act160 to protect the Federal Deposit Insurance 
Corporation and the public funds that it administers against misrep
resentations of securities held by banks that the agency insures or to 
which it makes loans. 161 In holding that it must apply federal deci
sional law to disallow the insured bank’s defense of an agreement not 
to call notes issued by the bank, the Court reasoned that to permit the 
defense would defeat the purpose of the Act.162 163

A court does not have to cite a specific federal statute, however, to 
discern a substantial federal policy that deserves protection.1'13 The 
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Supreme Court has noted that areas of judicial decision exist in which 
the “policy of the law is so dominated by the sweep of federal statutes 
that legal relations which they affect must be deemed governed by 
federal law. . . .”164 165 The Seventh Circuit in Kohr v. Allegheny Air
lint a Ihc. ' " implicitly relied upon this notion of federal domination 
when it referred to the ‘predominant, indeed almost exclusive, interest 
of the federal government in regulating the affairs of the nation’s air- 
wavs’’ as the basis for applying a federal rule to the issue of contribu
tion and indemnity.166 The court failed, however, both to relate the 
dominant interest of the federal government in regulating the nation’s 
airways to aviation tort litigation and to identifv the substantial fed
eral pnqioses that suffer through application of state rules. Close 
analysis suggests that the application of state rules of decision in avia
tion tort litigation does not threaten the federal purposes evidenced by 
the 1958 Act.167 Economic stability in the aviation industry does not 
suffer through the application of any particular state rule governing 
tort recovery. The federal policy favoring safety may encompass a 
related policy favoring recovery by those who suffer injuries as a result 
of unsafe practices. State tort remedies, however, do provide recovery 
‘ <r such injuries.168 While two states limit recoveries in wrongful 
death actions,169 170 the clear language of the savings clause of the 1958 
\ t debunks the suggestion that these limitations undermine the 
federal purposes forming the basis of aviation regulation.171 Conse

L Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173, 176-77 (1942) (state 
estoppel rule that would thwart purpose of Sherman Act must yield to federal law).

165. 504 F.2d 400 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3610 (U.S. May 19, 
1975).

166. Id. at 403. The court cited section 1108(a) of the 1958 Act which declares 
that the United States shall “possess and exercise complete and exclusive national

/ in the airspace of the United States.” Id. at 404; 49 U.S.C. § 1508(a)
1 >70 The concluding sentence of the provision suggests, however, that the declara

tion of national sovereignty referred to intrusion by foreign aircraft, not to state au- 
rity over aviation: “Aircraft of the armed forces of any foreign nation shall not be 

■ : in the United States . . . except in accordance with an authorization 
granted by the Secretary of State.” Federal Aviation Act of 1958, § 1108(a), 49 

S C. § 1508(a) (1970); see McEntire v. Estate of Forte, 463 S.W.2d 491, 494 
Tex Civ. App. 1971) (declaration made with respect to foreign aircraft).

167. See notes 55-56 supra and accompanying text.
168. Ser W. Prosser, supra note 64, § 127, at 902 (each state has an action for 

wrongful death). On the other hand, not all states provide remedies for discrimina- 
• : Hence, federal courts have implied a federal remedy from the 1958 Act for 
lis nininatory treatment. See notes 114-118 supra and accompanying text.

169. See Kan. Stat. Ann. § 60-1903 (Supp. 1973) ($50,000); W. Va. Code Ann. 
§ 55-7-6 (Supp. 1974) ($110,000).

170. Federal Aviation Act of 1958, § 1106, 49 U.S.C. § 1506 (1970) (“Nothing in 
this chapter shall in any way abridge or alter the remedies now existing at common 
law or by statute. but the provisions of this chapter are in addition to such remedies.”).

171 When Congress enacted the 1958 Act there were at least 13 states with wrong
ful death limitations under $50,000. See S. Speiser, Recovery for Wrongful 
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quently, the application of unaltered state tort remedies does not 
thwart the possible federal interest in recovery for injuries.

The United States as a Party

The court in Kohr v. Allegheny Airlines, Inc.1'2 reasoned that the 
presence of the Government as a party to the litigation supports ap
plication of a federal rule of contribution and indemnity in place of 
the state rule.172 173 Although the Federal Tort Claims Act174 requires 
the application of state substantive law, with minor exceptions, in tort 
suits against the United States,175 the court perceived a predominant 
federal interest in aviation and determined that the Act presents no 
obstacle to the application of federal law.176 177 The court’s conclusion 
conflicts with general concepts of federal judicial competence to 
formulate rules of decision. The Supreme Court in Clearfield Trust 
Co. v. United States111 held that federal courts can fashion a federal 
law to govern a particular issue only in the absence of an appropriate 
federal statute.178 179 The Federal Tort Claims Act dictates that state law 
apply when a party sues the United States in tort as a consequence of 
an aviation mishap, thereby foreclosing further court inquiry regarding 
the appropriate rule.

Death § 7.2, at 190 (1966). The inclusion of the savings clause, which explicitly 
preserves existing state remedies, indicates that Congress did not consider these 
limitations contrary to federal purposes respecting aviation. The two remaining state 
limitations, therefore, do not thwart these purposes.

172. 504 F.2d 400 (7th Cir. 1974), cert, denied, 43 U.S.L.W. 3610 (U.S. Mav 19, 
1975).

173. See id. at 404.
174. Act of Aug. 2, 1946, ch. 753, 60 Stat. 842 (codified in scattered sections of 

28 U.S.C.).
175. 28 U.S.C. §§ 1346(h), 2674 (1970). Section 2674 provides that in wrongful 

death suits the United States is liable for actual or compensatory damages despite 
state limitations allowing only punitive damages. Id. § 2674.

176. See 504 F.2d at 404 n.3.
177. 318 U.S. 363 (1943).
178. See id. at 367; Mishkin, supra note 26, at 797 & n.l.
179. 318 U.S. 363 ( 1943); see Note, supra note 145, at 1439 & n.85. Prior to the 

Clearfield holding, the presence of the United States, by itself, would not warrant the 
application of federal law. See id. at 1439, 1443.

Even if the court in Kohr is correct in reasoning that the state law 
provision of the Federal Tort Claims Act does not apply when a partv 
sues the United States in an aviation tort suit, the application of federal 
decisional law in such a case still may be inappropriate. The idea that 
federal courts have competence to choose the appropriate rule of law 
in suits to which the United States is a party has its source in Clearfield 
Trust Co. v. United States.11" In Clearfield the Supreme Court held 
that federal rather than state law must determine whether delay would 
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bar recovery by the United States against a prior endorser on a forged 
check/' In deciding that it was competent to choose the appropriate 
rule, the Court noted that the United States was exercising a constitu
tional function or power” and that “[t]he application of state law . . . 
would subject the rights and duties of the United States to exceptional 
uncertainty.”* 181 Even assuming that the federal interest in aviation 
tort suits to which the United States is a party is sufficient to confer 
federal judicial competence under the Clearfield doctrine,182 the appli
cation of a uniform federal rule would further complicate choice of 
law rules.183 The rationale for applying federal decisional law where 
the United States is a party, based on the Government’s exercise of a 
constitutional or statutory function, does not applv to cases arising be
tween private litigants. The Supreme Court, in fact, has held that fed
eral decisional law does not apply to issues in litigation arising from 
transactions between private parties when those issues do not affect 
the rights and duties of the United States.184 Thus, in Kohr, where 
both the United States and a commercial airline sought contribution 
and indemnity from other private parties, federal law would apply to 
the United States but not to the airline.185 This further complication 
of choice of law problems outweighs any advantage in the application 
of a uniform federal rule to the Government and dictates the applica
tion of state law to all issues in the litigation.

ISO. 318 U.S. at 364-66.
181. Id. at 366, 367.
182. The nature of the federal interest that must be present before federal courts 

may choose the governing law under Clearfield has not been delineated. See Note, 
s’jpra note 27, at 1094-97; Note, supra note 145, at 1442-46. One view of Clearfield 
is that the mere presence of the United States as a party confers competence. This 
mtrqiretation relies upon the “constitutional function” language in Clearfield and the 
presumption that the United States acts within its constitutional authority in all of 
its at tivities. See id. at 1443. This interpretation, however, contradicts historical evi- 
drncr. Records and debates on the adoption of the Constitution suggest that the 
reason for conferring jurisdiction on federal courts over suits involving the United 
States was to allow access by the sovereign to its own courts, not to ensure that the 
GuvtTiiment as a litigant would be subject to a different body of law. See id. at 1442.

183. See notes 6-8 supra and accompanying text.
184. See Bank of America Nat l Trust & Sav. Ass’n v. Parnell, 352 U.S. 29, 33 

(1956).
185. Id Kohr the court applied a federal rule of contribution and indemnity both 

to the Government and to adverse private litigants. 504 F.2d 400, 404 (7th Cir. 
1974), cert, denied, 43 U.S.L.W. 3610 (U.S. May 19, 1975).

Conclusion

Federal courts in Kohr v. Allegheny Airlines, Inc. and Gabel v. 
Hughes Air Corp, determined that they had competence to fashion a 
federal rule for application in the aviation tort suits before them. Al
though their justifications for applying federal law differ, each court 
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relied upon the predominant federal interest in regulating aviation evi
denced by the Federal Aviation Act of 1958. In Kohr the court rea
soned that the federal interest in regulation of aviation predominates 
over any state interest and thus felt justified in applying federal law 
to the issue of contribution and indemnity. The court in Gabel identi
fied a federal right not to be killed in the language of the 1958 Act 
as a basis for implying a federal remedy for injuries stemming from an 
aviation mishap.

In announcing the federal interests that guided their decisions, how
ever, the two courts failed to distinguish properly between the pur
poses and policies respecting aviation regulation and those respecting 
tort litigation resulting from possible violations of federal regulations. 
Close analysis of the 1958 Act reveals no federal purpose relating to 
tort litigation. The court in Gabel properly identified a congressional 
purpose to protect air carrier passengers but failed to note that existing 
state remedies adequately protect the passengers’ right to recover for 
injuries and that the application of federal law to aviation tort suits 
would not further the congressional purpose of protection. The 1958 
Act imposes duties but does not create actionable federal rights; hence, 
the implication of a federal remedy in an aviation tort suit is un
founded. In Kohr the court also failed to analyze the effect of existing 
state remedies on federal purposes respecting aviation. The application 
of differing state remedies in aviation tort suits frustrates none of these 
purposes; consequently, federal courts lack competence to apply law 
other than that of the states. The presence of the Government as a 
litigant in Kohr does not alter this result since the Federal Tort Claims 
Act obliges courts to apply state law.

In Gabel the court may have based its decision to imply a federal 
remedy, in part, on a desire to afford a federal forum for a plaintiff 
who could not meet diversity jurisdiction requirements. A preference 
for what the court in Kohr considered a more equitable rule of contri
bution and indemnity may have prompted that court to apply federal 
law. Absent clear and substantial federal purposes that require the 
application of federal law for their protection or effectuation, however, 
federal courts should not formulate remedies that traditionally have 
been within the purview of the states merely to render decisions that 
they consider more equitable.

Garv E. Bair✓
Mike E. Brandeberrv



FIDUCIARY STANDARDS UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT OF 1974

Private welfare and pension plans today cover approximately 30 mil
lion umplovees and have assets estimated at more than $150 billion.1 
Until passage of the Employee Retirement Income Security Act of 
1974,- these assets comprised the largest accumulation of substantially 
unregulated assets in this country.3 Although federal regulatory stat
utes/ the Internal Revenue Code,5 and state trust law partially pro
tected pension plan participants and their beneficiaries, none of these 
sources of regulation effectively controlled the conduct of pension plan 
fiduciaries.

Several federal statutes regulate different aspects of private pension 
plans but do not address directly the conduct of fiduciaries. The Wel
fare and Pension Plans Disclosure Act6 requires extensive disclosure 
of pension fund information to participants, their beneficiaries, and the 
Secretary of Labor,7 but does not establish any standards of conduct 
tor pension plan fiduciaries.8 Section 302 of the Labor-Management 
Relations Act9 has been a slightly more fruitful source of fiduciary 
standards. That section requires that joint labor-management trust 
funds be for “the sole and exclusive benefit of the employees.” 10 Some 
courts have inferred from this language a limited fiduciary standard 
preventing trustees from acting arbitrarily or capriciously.11 Other

1. H.R. Rep. No. 533, 93d Cong., 1st Sess. 3 (1973) [hereinafter cited as House 
Report]; S. Rep. No. 383, 93d Cong., 1st Sess. 12-13 (1973) [hereinafter cited as 
Senate Finance Report].

2. Pub. L. No. 93-406, 88 Stat. 829.
3. House Report 3.
4. See Welfare and Pension Plans Disclosure Act, 29 U.S.C. §§ 301-09 (1970); 

Lab r-Management Relations Act § 302, 29 U.S.C. § 186 (1970 & Supp. Ill, 1973); 
Labor-Management Reporting and Disclosure Act § 501, 29 U.S.C. § 501 (1970).

5. Int. Rev. Code of 1954 §§ 401-04, 501(a), 503.
6. 29 U.S.C. §§ 301-09 (1970).
7. See id.
8. Sec id. Congress apparently hoped that fiduciaries in the private pension plan 

industn would regulate themselves. See S. Rep. No. 1440, 85th Cong., 2d Sess. 19 
(1968).

9. 29 U.S.C. § 186 (1970 & Supp. Ill, 1973).
10 29 U S.C. § 186(c)(5) (Supp. Ill, 1973). Section 302 generally forbids em

ployee from making payments to employee representatives. Id. § 186(a) (1970). 
Payments to employee trust funds that meet specified conditions, including the ex-

benefit requirement, however, are excepted from the broad prohibition. Id. 
§ 186(c)(5) (Supp. Ill, 1973).

11 Sa g., Lee v. Nesbit, 453 F.2d 1309, 1311-12 (9th Cir. 1971); Roark v.
Lewis, 401 I 2d 125, 427 (D.C. Cir. 1970); Kosty v. Lewis, 319 F.2d 744, 749 (D.C. 
' 1963). Blankenship v. Boyle, 329 F. Supp. 1089 (D.D.C. 1971). In Blankenship

dbtrict court extended the limited fiduciary dutx under section 302 to cover invest
ment decisions by trustees. 329 F. Supp. at 1095.

ri,09] 
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courts have rejected this broad interpretation of section 302, however, 
and have held that the section grants courts the power onlv to correct 
structural defects in employee benefit plans.12 The divergent interpreta
tions of section 302 indicate the ambiguous status of the Labor-Man
agement Relations Act as a source of fiduciary standards. Moreover, 
since section 302 applies only to payments from employers to employee 
representatives,13 it cannot provide fiduciary standards for the vast 
majority of employee benefit plans administered unilaterally bv em
ployers or unions.14 Section 501 of the Labor-Management Reporting 
and Disclosure Act of 1959 15 16 imposes fiduciary duties on union offi
cials.341 Although the statute and its legislative history do not indicate 
a clear congressional intent to impose fiduciary standards on pension 
plan fiduciaries,17 several courts have applied the Act’s general fiduciar\ 
requirements to welfare and pension plan activities.18 Section 501 
offers no protection to most pension plan beneficiaries, however, since 
it applies only to union officials.19 In addition, the statute does not 
clearly define the fiduciary obligations imposed 20 and apparentlv al
lows the union’s constitution and bylaws to authorize actions that other
wise would violate the fiduciary standards.21

12. See, e.g., Bowers v. Ulpiano Casal, Inc., 393 F.2d 421, 424 (1st Cir. 1968). 
Insley v. Joyce, 330 F. Supp. 1228, 1231 (N.D. 111. 1971); Giordanni v. Hoffman, 295 
F. Supp. 463, 470-71 (E.D. Pa. 1969).

13. 29 U.S.C. § 186 (1970 & Supp. Ill, 1973); see note 10 supra.
14. See U.S. Dep’t. of Labor, Welfare and Pension Plan Statistics 12-13 

(1971).
15. 29 U.S.C. § 501(a) (1970).
16. Id. (union officials must exercise office solely for benefit of union and members). 

see Johnson v, Nelson, 325 F.2d 646, 651 (8th Cir. 1963); Pignocci v. Sheet Metal 
Workers, 343 F. Supp. 236, 243-44 (D. Neb. 1972); Highway Truck Drivers v. Cohen, 
182 F. Supp. 608, 617 (E.D. Pa.), aff’d, 284 F.2d 162 (3d Cir. 1960), cert, denied, 
365 U.S. 833 (1961). See generally Clark, The Fiduciary Duties of Union Officials 
Under Section 501 of the LMRDA, 52 Minn. L. Rev. 437 (1968); Dugan, Fiduciary 
Obligations Under the New Act, 48 Geo. L.J. 277 (1960).

17. See Clark, supra note 16, at 475-77; Dugan, supra note 16, at 292-94.
18. See Hood v. Journeymen Barbers, Hairdressers, Etc., 454 F.2d 1347, 1354 ( 7th 

Cir. 1972); Morrissey v. Curran, 423 F.2d 393, 399-400 (2d Cir. 1970), cert, denied, 
400 U.S. 826 (1971).

19. See Tucker v, Shaw, 308 F. Supp. 1, 3-8 (E.D.N.Y. 1970) (section 501 in
applicable to trustees appointed by employer).

20. See 29 U.S.C. § 501(a) (1970); Clark, supra note 16, at 453-60; Dugan, 
supra note 16, at 297-99.

21. See 29 U.S.C. § 501(a) (1970); Clark, supra note 16, at 447-48; Dugan, supra 
note 16, at 300-01.

22. See Int. Rev. Code of 1954 § 404(a) (employers allowed to deduct con
tributions as ordinary and necessary business expenses); id. §§ 402(a)(1), 403(a)(1) 

The Internal Revenue Code has been the principal source of direct 
federal regulation of private welfare and pension plans. The Code 
provides favorable tax consequences for qualified employee benefit 
plans.22 In addition to meeting other requirements, a plan must be 
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for the exclusive benefit of the employees and their beneficiaries.23 
The Code also prohibits a qualified plan from engaging in any specified 
prohibited transactions.24 These prohibited transaction rules regulate 
fiduciaries’ conduct, but their scope is limited,25 and the general def
initions of the transactions make enforcement difficult.26 Most im- 
portantly, the Code does not provide an effective sanction for violation 
of these conditions. Loss of tax benefits is the only available penalty,27 
tnd that sanction unfairly punishes the plan’s participants and bene
ficiaries rather than the wrongdoers.28

employees taxed only when they receive benefits); id. § 501(a) (income earned by 
the fund exempt from tax).

Section 401 establishes conditions for qualified pension plans, and generally requires 
that such plans benefit at least 70 percent of the employees and do not discriminate 
n favor of officers or other highly compensated personnel. See id. § 401(a).

23. Id. § 401(a).
24. Id. § 503(a). This section prohibits a plan from engaging in certain trans

actions with its creator, a substantial contributor, any member of the family or a
rporabon controlled by such a creator or contributor. Id. The transactions prohibited 

include making loans without adequate security and a reasonable rate of interest, 
paying excessive compensation for personal services, purchasing property for more 
than adequate consideration, and selling property for inadequate consideration. Id. 
I 503(b).

25 See id. § 503(b). Section 503(b) prohibits only the creator of the trust, 
substantial contributors, and corporations or family members associated with such 
individuals from transacting with the plan; it presumably does not apply to pension 
plan trustees and administrators. See id.

26. The statute uses phrases such as “adequate consideration,’’ “reasonable rate 
of interest,’’ and “substantial diversion,” which may make proof of a violation difficult. 
See id.

XL See id. §§ 401(a), 503(a).
28 See Senate Finance Report 3-4, 18; Hearings on Private Pension Plan Re- 

’ rnj Before the Subcomm. on Private Pension Plans of the Senate Comm, on Finance, 
93dCong., 1st Sess , pt. 1, at 291 (1973) [hereinafter cited as Senate Finance Hearings].

29. See 1 Restatement (Second) of Trusts § 164 (1959); II A. Scott, The Law 
of Trusts § 164 (3d ed. 1960).

See Senate Finance Hearings 991; Kleiler, Law, the Pension Fund, and the 
Trustee, 20 Nl.Y.U. Conf, on Labor 395, 410 (1967). See generally 1 Restatement 
Second) of Trusts §§ 3, 64-96 (1959).

d 29 U.S.C. § 182; see Welch & Wilson, Applicability of Traditional Principles of 
Trust Law to Union and Management Representatives Administering Taft-Hartley Trusts, 
23 Lab. L.J. 671, 673 (1972).

State common law offers the final source of fiduciary standards for 
welfare and pension plan trustees, but in practice it has afforded little 
protection to employee benefit plans. The traditional deference courts 
have accorded to the intent of the grantor often allows a carefully 
drawn instrument to define a trustee’s responsibilities narrowly and 
relieve the trustee of liability.29 Since trust law applies only to persons 
having the legal status of trustee, it cannot prevent abuses by non
trustees, nor can it regulate the handling of funds that the grantor has 
not formally established as a trust.30 Finally, state trust law may not 
apply to trustees of joint labor-management funds created under section 
>02 of the Labor-Management Relations Act.31 Since employees and 
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employers must be represented equally through their trustee,32 Con
gress may have intended that each trustee represent only his own con
stituency and not all beneficiaries.33

32. See Labor Management Relations Act of 1947 (Taft-Hartley), § 302(c) (2) (5), 
29 U.S.C. § 186(c)(2)(5) (1970).

33. See Welch & Wilson, supra note 31.
34. See, e.g., R. James, Hoffa and the Teamsters: A Study of Union Power 

213-317 (1965); R. Nader & K. Blackwell, You and Your Pension 66-78 (1973); 
Hearings on Private Welfare and Pension Plan Legislation Before the Subcomm, on 
Labor of the House Comm, on Education and Labor, 91st Cong., 1st & 2d Sess. 119-44 
(1970) [hereinafter cited as 1970 House Hearings]; Kleiler, supra note 30, at 404-08.

35. A presidential committee report in 1965 supplied the initial impetus for pension 
reform. See President’s Committee on Corporate Pension Funds and other Pri
vate Retirement Welfare Programs, Public Policy and Private Pension Pro
grams; A Report to the President on Private Employee Retirement Plans (1965). 
Senator Javits introduced the first comprehensive bill in 1967, and numerous bills in 
the House and Senate followed. A flood of hearings and committee reports accom
panied these bills. See Landau, Merholtz & Perkins, Protecting a Potential Pensioner's 
Pension—An Overview of Present and Proposed Law on Trustees* Fiduciary Obliga
tions and Vesting, 40 Brooklyn L. Rev. 521, 562-64 (1974).

Jurisdictional disputes between the Education and Labor Committee and the Ways 
and Means Committee of the House caused the long congressional delay in passing a 
pension reform bill. See 120 Cong. Rec. II 8707 (daily ed. Aug. 20, 1974) (remarks 
of Representative Schneebeli); Landau, Merholtz & Perkins, supra at 564. The Act, 
as finally passed, reflects jurisdictional compromises in the potentially artificial separa
tion of tax and labor provisions and in the complex enforcement mechanisms utilizing 
both the Department of Labor and the Treasury Department.

36. Pub. L. No. 93-406, 88 Stat. 829.
37. 120 Cong. Rec. H 8696 (dailv ed. Aug. 20, 1974) (remarks of Representative 

Perkins).

Uncertain and ineffective regulation of private pension and welfare 
plans has allowed continuing abuses by plan fiduciaries. These abuses 
have included excessive administrative costs, stock manipulations, riskv 
loans designed to gain influence rather than a reasonable rate of re
turn, excessive bank deposits, and involvement by organized crime.34 
Recognizing the failure of federal statutes and state trust law to prevent 
these abuses and regulate strictly the behavior of plan fiduciaries, Con
gress began seriously considering the need for more comprehensive and 
effective regulation as early as 1967.35 After several years of serious 
consideration, Congress ultimately passed the Employee Retirement 
Income Security Act of 1974.36

The new Act imposes broad requirements affecting many aspects of 
private welfare and pension plans. The provisions of the Act are 
designed to reduce significantly the number of people who pav money 
into private pension plans expecting to receive retirement income, 
“only to have their hopes dashed and end up getting nothing.” 37 The 
Act comprehensively regulates the activities of those who manage or 
control welfare and pension funds by establishing federal fiduciary 
standards governing the behavior of trustees and others who exercise 
authority over such plans. The new fiduciary standards draw from the
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common law of trusts 38 but modify the traditional rules when necessary 
to implement the purpose of the Act.39 The law both expresses these 
standards in general terms and enumerates specific prohibited transac
tions. This note will discuss these fiduciary standards and prohibitions, 
then examine the Act’s enforcement mechanisms.

38. See HR. Rep. No. 1280, 93d Cong., 2d Sess. 295 (1974) [hereinafter cited 
is Conference Report]; House Report 13; 120 Cong. Rec. S 15754 (daily ed. Aug. 
22, 1974) (remarks of Senator Long).

19. For example, the Act sharply curtails the traditional power of the grantor to 
limit a trustee’s liability through the trust instrument. See Dent, Inside View of Pension 
Plan Reform, 24 Lab. L.J. 715, 716 (1973).

40. Employee Retirement Income Security Act of 1974, § 4(a), 29 U.S.C.A. § 
100.3(a) (1975). Very small plans must comply with the Act, even if compliance is 
burdensome and expensive. Thus, the Act could have the unintended effect of inhibit
ing the creation of private pension plans by small employers. See S. Rep. No. 127, 
93d Cong., 1st Sess. 18-19 (1973) [hereinafter cited as Senate Labor Report]; 
s<tw6 Finance Hearings pt. 2, at 1101 (testimony of Senator Javits). Congress did 
consider this problem, but evidently concluded that small plans should not be excluded. 
Such plans are subject to many fiduciary abuses, in part because they cannot afford 
well-qualified trustees and administrators. See id. pt. 1, at 532, pt. 2 at 1101 (testi
mony of Stanley DuRose; remarks of Senator Bentsen). But see N. Levin, Labor- 
Management Benefit Funds 23-29 (1971) [hereinafter cited as Levin] (absent gov
ernment regulation, benefit plans will police themselves).

41. Employee Retirement Income Security Act of 1974, §§ 3(l)-(3), 4(a), 29 
U.S.C.A. §§ 1002(l)-(3), 1003(a) (1975).

42. Id. § 4(b), 29 U.S.C.A. § 1003(b). Although the Act does not apply to gov
ernment plans, it does mandate congressional study of the adequacy of such plans 
and of the necessity for federal legislation to regulate such plans. See id. § 3031, 29 
U.S.C.A. § 1231 (1975).

43. Id. § 401(a), 29 U.S.C.A. § 1101(a) (1975). Exclusion of unfunded plans 
for management personnel does not create a significant loophole in the regulatory 
scheme because most abuses of fiduciary responsibility relate to the large accumulations 
of assets found onl\ in funded plans. See Note, Proposed Amendments to the Welfare 
and Pension Plant Disclosure Act, 4 U. Mich. J. of L. Reform 267, 283 (1970).

Fiduciary Standards

general provisions

The provisions of the Act generally apply to all employee benefit 
plans established or maintained by employers or employee organiza
tions whose activities affect interstate commerce.40 The Act covers 
both pension plans providing retirement income and welfare plans 
providing a wide range of employee benefits.41 Only a few types of 
plans, primarily church plans, government plans, and plans maintained 
outside the United States for the benefit of nonresident aliens, are not 
subject to the provisions of the Act.42 In addition, the fiduciary respon
sibility provisions do not apply to unfunded plans intended to provide 
deferred compensation for management or highly paid employees.43 
The broad coverage of the Act corrects a major deficiency of prior 
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regulation by including those pension plans that do not seek special 
tax benefits under the Internal Revenue Code.44

44. See 120 Cong. Rec. H 8707-08 (daily ed. Aug. 20, 1974) (remarks of Rep
resentative Schneebeli).

45. Employee Retirement Income Security Act of 1974, § 514(a), 29 U.S.C.A 
§ 1144(a) (1975).

46. See 120 Cong. Rec. S 15742, 15751 (daily ed. Aug. 22, 1974) (remarks of 
Senators Williams and Javits); 120 Cong. Rec. H 8701 (daily ed. Aug. 20, 1974 
(remarks of Representative Dent).

47. The Wisconsin State Insurance Commissioner testified during Senate hearings 
on pension reform that Wisconsin already had effective pension regulation. The state 
conducted regular examination of plans and handled complaints made by participants 
or beneficiaries. Broad preemption would curtail these activities and prevent the state 
from resolving grievances through injunctions or administrative orders. Moreover, plan 
documents would no longer be on file in locally accessible offices, and small plans 
would be subject to little effective regulation of any kind. See Senate Finance Hear
ings pt. 1, at 526-33; 1970 House Hearings 721-23.

48. Employee Retirement Income Security Act of 1974, § 3022(a)(4), 29 U.S.C.A. 
§ 1222(a)(4)' (1975).

49. Conference Report 297. For example, the plan must provide procedures for 
its amendment and for carrying out a funding policy, and must specify how payments 
to and from the plan will be made. Employee Retirement Income Security Act of 
1974, § 402(b), 29 U.S.C.A. § 1102(b) (1975).

50. Employee Retirement Income Security Act of 1974, § 402(a), 29 U.S.C.A 
§ 1102(a) (1975). A plan may provide that persons can serve in more than one 
fiduciary capacity and that fiduciaries mav employ investment managers or advisors. 
Id. § 402(c), 29 U.S.C.A. § 1102(c) (1975).

51. Id. § 403(a), 29 U.S.C.A. § 1103(a). To ensure that persons appointed as 
trustees recognize their special responsibilities, they must accept appointment prior to 
acting in that capacity. Id.; see Conference Report 298. The requirement that assets 
be held in trust does not apply to some assets, such as insurance policies, or to certain 
plans, such as particular individual retirement accounts to the extent that assets are held 
in custodial accounts. See Employee Retirement Income Security Act of 1974, § 403(b), 
29 U.S.C.A. § 1103(b) (1975). Although the holder of such exempt assets is not a

To assure the application of uniform standards, the provisions of the 
Act supersede all state laws relating to any employee benefit plan cov
ered by the Act.45 Such broad preemption will eliminate the threat 
of inconsistent state and local regulations that might prove especialh 
burdensome for large multistate plans,46 but also will prevent interested 
states from providing their own regulations affecting pension plans.’ 
Recognizing that this preemption may frustrate the purposes of the Act. 
Congress empowered the Joint Pension Task Force to study the desir
ability of complete federal preemption of state and local law and report 
its findings within 24 months after enactment.4S 48

The provisions of the Act also will allow a participant or benefician 
to determine his rights and obligations under the plan and to know 
who is responsible for the plan’s operation.49 All plans must be estab
lished and maintained pursuant to a trust instrument that identifies one 
or more fiduciaries having authority to manage the plan,50 and all 
assets of an employee benefit plan must be held in trust by the named 
fiduciaries or by a person appointed by a fiduciary.51 These trustees 
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have exclusive authority and discretion in the management and control 
of the plan’s assets, except to the extent that the plan expressly dele
gates that authority to an investment manager or provides that a 
named fiduciary may direct the activities of the trustees.* 52 Merely by 
requiring that the assets of an employee benefit plan be held in trust, 
the Act would have made a significant improvement in the regulation 
of plan fiduciaries; the common law of trusts would have regulated 
fiduciaries’ administration of pension plans.53 The Act takes a much 
more comprehensive approach, however, and by establishing federal 
fiduciarv standards and applying those standards to all fiduciaries asso
ciated with a plan, the law assures effective regulation.

trustee, he is a fiduciary and the Act’s fiduciary standards govern his conduct. Con
ference Report 298.

52. Employee Retirement Income Security Act of 1974, § 403(a), 29 U.S.C.A. 
§ 1103(a) (1975).

53. See Note, supra note 43, at 284.
54. Employee Retirement Income Security Act of 1974, § 3(21)(A), 29 U.S.C.A. 

§ 1002(21)(A) (1975).
55. Conference Report 323.
56. Common law trust principles often apply only to the trustee himself. See 1 

Restatement (Second) of Trusts §§ 169-85 (1959). Since the common law defines 
the trustee as “the person holding the property in trust’’ common law trust principles- 
do not apple to many individuals whose actions could affect the fund. See id. § 3(3).

57. See 120 Cong. Rec. II 1100 (daily ed. Feb. 25, 1974) (material in the nature 
of a committee report on H.R. 2).

The Act establishes fiduciary standards that apply to anyone who 
exercises any discretionary authority or discretionary control respect

ing management of such plan or exercises any authority or control re- 
cting management or disposition of its assets’’ or “renders investment 

advice for a fee or other compensation, direct or indirect, with respect 
to any moneys or other property of such plan, or “has any discretionary 
uithority or discretionary responsibility in the administration of such 
plan. . . 54 This definition includes as fiduciaries the officers and
’¡rectors of a plan, the members of a plan’s investment committee, and 
the persons who select any of these individuals; other consultants and 
advisers become fiduciaries if they exercise any discretionary authority 
over the funds.55 56 By defining 'fiduciary” broadlv, the Act imposes its 
standards on many more individuals than does the common law of 
trusts ’ and provides for more complete protection for employee bene
fit funds than could be obtained through the state trust law.57

BASIC FIDUCIARY STANDARDS

Exclusive Purpose Test. The Act sets forth several general rules
governing fiduciaries’ behavior. The first of these guidelines, the “ex
clusive purpose rule, states that: “A fiduciarv7 shall discharge his duties 
with respect to a plan solely in the interest of the plan participants and 
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beneficiaries and for the exclusive purpose of: (i) providing benefits to 
participants and their beneficiaries; and (ii) defraying reasonable ex
penses of administering the plan. . . .”58 This language essentially 
imposes the traditional trust law duty of loyalty on the plan’s trustees. 
That duty prohibits various forms of self-dealing by a trustee, including 
purchase of trust propertv, sale of the trustee’s property to the trust, 
use of trust propertv for the trustee’s own purposes, competing with 
the beneficiarv, or purchase of its own stock on behalf of the trust 
by a corporate trustee.59 Imposition of this duty of loyalty presumably 
will prevent many of the abuses that have occurred in pension fund 
management.60

58. Employee Retirement Income Security Act of 1974, § 404(a)(1)(A), 29 
U.S.C.A. § 1104(a)(1)(A) (1975). The Act also requires that the plan hold assets 
for the exclusive purposes of providing benefits to participants and beneficiaries and 
paying reasonable administrative expenses. Id. § 403(c)(1), 29 U.S.C.A. § 1103(c)( 1 1 
(1975). The similarity of these two sections illustrates the thorough and sometimes re
petitive approach used throughout the fiduciary responsibility provisions. These sections 
overlap substantially, although one pertains to the purposes for which assets are held and 
the other to the manner in which fiducaries discharge their duties.

59. See 1 Restatement (Second) of Trusts § 170 (comment on subsection 1). 
Committee on Trust Administration and Accounting, The Trustee’s Duty of Loyalty, 6 
Real Prop., Probate & Trust J. 528, 530-35 (1971). See also II A. Scott, The Law 
of Trusts § 170, at 1297 (3d ed. 1967) (duty of loyalty “most fundamental duh 
owed bv trustee to beneficiarv”).

60. For example, the United Mine Workers deposited seventy million dollars of 
pension funds in an interest free account. See Note, supra note 43, at 284.

61. See notes 10-12, 22-28 supra and accompanying text.
62. Compare Employee Retirement Income Security Act of 1974, § 404(a)(1)(A), 

29 U.S.C.A. § 1104(a)(1)(A) (1975) (“exclusive purpose’’) with 29 U.S.C. § 186(c) 
(Supp. Ill, 1973) (“exclusive benefit”) and Int. Rev. Code of 1954 § 401(a) (“exclu
sive benefit”).

63. See Employee Retirement Income Security Act of 1974, §§ 406, 2003, 29 
U.S.C.A. § 1106 ('1975), 26 U.S.C.A. § 4975 (1975); notes 136-37 infra and accom
panying text.

64. See Conference Report 302. The Conference Committee Report cites various 
Internal Revenue Service rules regulating investment decisions as the type of require
ments imposed bv the prudent man rule*. See Rev. Bui. 65-178, 1965-2 Cum. Bull.

Similar fiduciary standards contained in the Internal Revenue Code 
and the Taft-Hartlev Act have not succeeded in preventing abuses bv 
fiduciaries.61 To prevent unfavorable interpretations of similar provi
sions in prior laws from affecting judicial construction of the new law, 
Congress used different language to define the standard in the new 
Act.62 The “exclusive purpose” standard will have only secondary im
pact on the Act’s attempt to prevent self-dealing, however, because the 
prohibited transaction rules specifically forbid nearly every transaction 
that would violate the duty of loyalty.63 Moreover, if courts interpret 
“exclusive purpose” broadly as creating general standards governing 
investments, such standards would be encompassed already within the 
prudent man rule.64
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Prudent Man Rule. The most important fiduciary standard cre
ated bv the Act is the prudent man rule, which provides that “a fiduciary 
shall discharge his duties . . . with the care, skill, prudence, and dili
gence under the circumstances then prevailing that a prudent man 
acting in a like capacity and familiar with such matters would use 
in the conduct of an enterprise of a like character and with like 
aims. . . .”65 This language imposes a standard of care substantially 
equivalent to the common law "prudent man’ rule.66 States widely 

♦4.104 rules require that cost of investment not exceed value at time of purchase, 
that rate of return parallel prevailing rate, that sufficient liquidity exist to permit dis
tributions, and that safeguards and requisite diversity exist). The Internal Revenue 
S* ni( ■ leveloped these rules to implement the exclusive benefit requirement, but they 
establish guidelines for the prudent man standard of the new law. See Conference 
Report, supra.

65. Employee Retirement Income Security Act of 1974, § 404(a)(1)(B), 29 
V.S.C.A. § 1104(a)(1)(B) (1975).

66. See 1 Restatement (Second) of Trusts §§ 174, 227 (1959). Although a 
fiduciarj under the Act or a trustee at common law generally must adhere to the pru- 
lent man standard in all of his activities relating to the administration of the trust, 

much more restrictive rules have sometimes been applied to a trustee’s investment 
decisions.

The leading case of Harvard College v. Amory first applied the prudent man rule to 
investments. 26 Mass. (9 Pick.) 446 (1831). In that case, the court described the 
duties of a trustee in choosing investments as follows:

All that can be required of a trustee to invest, is, that he shall conduct 
himself faithfully and exercise sound discretion. He is to observe how 
men of prudence, discretion and intelligence manage their own affairs, 
not in regard to speculation, but in regard to the permanent disposition 
of their funds, considering the probable income, as well as the probable 
safety of the capital to be invested.

Id at 461. Many states have enacted statutes containing similar language by adopting 
the Model Prudent Man Investment Act. See Cohen, Trustees’ Responsibilities and 
Liabilities, in 7 Textbook For Welfare, Pension Trustees and Administators 269, 
286 1965); Shattuck, The Development of the Prudent Man Rule for Fiduciary In
vestment in the United States in the Twentieth Century, 12 Ohio St. L.J. 491, 501-04, 
(1951).

Some statc*s retain a more restrictive rule in the area of investments and limit the 
trustee’s investment power to certain investments, such as government bonds or high 
quality corporate bonds, unless the trust instrument expressly grants him broader dis
cretion. See Shattuck, supra at 503. See generally G.G. Bogert & G.T. Bogert, The 
Law of Trusts and Trustees §§ 613-63 (1960 & Supp. 1974). These statutes define 
i i eptable investments by the use of legal lists to protect beneficiaries from ignorant 

<>r inexperienced trustees. Most states adopted these legal lists in the early part of 
this century, but during the Depression the lists became unsatisfactory because of the 
nerd for equity capital, the collapse of many of the supposedly safe “legal list” in
vestments, and the fact that portfolios limited to legal lists averaged a two percent 
return while those maintained under the prudent man rule yielded four percent. 
Consequently, in 1939, states began to desert the legal list approach in favor of the 
prurient man rule. See Shattuck, supra at 499-501. See generally Friedman, The 
Dynastv Trust, 73 Yale L.J. 547, 551-72 (1964 Subcomm. of Comm, on Trust Ad
ministration and Accounting, Trustee’s Duties Regarding Investments, 4 Real Prop., 
Probate & Trust J. 604, 604-09 (1969).

The legal list approach would be inappropriate as a federal standard for fiduciary 
investment for the same reasons that most states have abandoned it. The wide avail
ability <>f investment information makes such a restrictive approach unnecessary. More
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apply the prudent man rule and, despite minor variations in statutory 
language, the rule has the same general characteristics in most states.67 
Both the common law prudent man rule and the federal rule created 
by the Act embody an objective standard; the most inexperienced trus
tee must exercise the skill of a prudent man, and a trustee can be 
liable for not meeting that standard even if he exercises all the care 
and skill he possesses.68

over, few problems have arisen in those states where the prudent man rule is in 
effect or in cases where the trust instrument grants the trustee broad discretion. In 
view of the need for a reasonable return in an inflationary economy, narrow!) limiting 
a trustee’s discretion to prevent abuses by the least competent trustee would unfairly 
penalize prudent and well-qualified trustees. See Cohen, supra at 288.

67. See Subcomm, of Comm, on Trust Administration and Accounting, supra not 
66, at 608.

68. See 1 Restatement (Second) of Trusts § 174, comment a (1959); Subcomm, 
of Comm, on Trust Administration and Accounting, supra note 66, at 609.

69. See 1 Restatement (Second) of Trusts § 174, comment a (1959). The 
Act includes this element of the prudent man rule by requiring that a fiducian dis
charge his duties with diligence. See Employee Retirement Income Security Act of 
1974, § 404(a)(1)(B), 29 U.S.C.A. § 1104(a)(1)(B) (1975).

70. Compare Employee Retirement Income Security Act of 1974, § 404(a)(1)(B), 
29 U.S.C.A. § 1104(a)(1)(B) (1975) with Restatement (Second) of Trusts §§ 
174, 227 (1959).

71. Employee Retirement Income Security Act of 1974, § 404(a) ( 1)(B), 29 U.S.C.A 
§ 1104(a)(1)(B) (1975).

72. See Weise, What’s Ahead in Federal and State Regulation: More, in 8 Text
book for Welfare, Pension Trustees and Administrators 227, 229 (1966). The 
Act’s new standards probably will discourage individuals from serving as fiduciaries, 
and thus force funds to turn to banks and trust companies. See Senate Finance Hear
ings pt. 1, at 505. Several commentators have argued that the prudent man rule of 
the Act creates a “prudent expert” rule, placing undue burdens on fiduciaries. See id. 
pt. 2, at 1021; Nassau, Fiduciaries Warned to Perform As ‘Prudent Experts,' N.Y. 
Law Journal, Sept. 23, 1974, at 25. A more reasonable interpretation of the “familiar 
with such matters” language suggests that the fiduciary need not be an expert hut 
must have a working knowledge of pensions and investments. Since the courts max 
interpret the standard more strictly, however, nonexperts probably should avoid be
coming pension plan fiducaries.

73. See Harvard College v. Amory, 26 Mass. (9 Pick.) 446, 461 (1831): 1 Re
statement (Second) of Trusts § 174 (1959).

Moreover, a fiduciary who has a greater degree of skill than the 
minimum required must exercise all the skill he possesses to avoid li
ability.69 The federal prudent man standard, however, varies in some 
respects from the traditional formulation.7" By requiring that a fiduci
ary’s conduct must be that of a prudent man “familiar with such mat
ters,”71 the Act establishes a higher standard than the common law 
rule. Although this standard may discourage those who lack the req
uisite skill, such as union representatives, from becoming trustees, the 
standard is appropriate; one who cannot exercise the care and skill of 
an ordinary, able businessman should not be handling pension funds.72

The common law standard originally was based on the behavior of 
a prudent man managing his own property.73 Since the care used with 
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one’s own property may be an inappropriate guideline for fiduciaries 
of multimillion dollar funds,74 the standard under the Act requires be- 
hav ior commensurate with that of a prudent man conducting an enter
prise of like character and with like aims.’’75 This language emphasizes 
that a fiduciary must consider that he is investing for others. Risks 
that a prudent man would take with his own propertv may be unaccept
able risks for investment of pension plan funds, since preservation of 
the trust is of primary importance.76 More importantly, the standard’s 
explicit reference to an enterprise of like character and with like aims 
will require courts to consider the special characteristics of employee 
!>enefit plans when interpreting the federal prudent man rule.77 78 Since 
a plan must be conducted for the exclusive purpose of providing bene
fits to participants and their beneficiaries, courts presumably must con
sider this exclusive purpose in evaluating the prudence of fiduciary 
activities. Bv avoiding the traditional wording of the prudent man 
rule, the Act may encourage the development of a separate and more 
demanding federal prudent man standard.7S This development of a 
separate federal standard should prevent federal courts from adopting 

74. See 1970 House Hearings 466-67 (testimony of Secretary of Labor George P. 
Schultz).

75. Employee Retirement Income Security Act of 1974, § 404(a)(1)(B), 29 
U.S.C.A. § 1104(a)(1)(B) (1975).

76. See King v. Talbot, 40 N.Y. 76, 185-87 (1869). The common law of trusts, 
following the lead of King v. Talbot, today generally imposes similar standards requiring 
trustees to refrain from speculative investments. See III A. Scott, The Law of 
Trusts § 227.3, at 1811-12 (3d ed. 1967); 1 Restatement (Second) of Trusts § 227 
(1959).

77. See Conference Report 302. Pension funds often differ from ordinary trusts 
in obvious characteristics, such as the size of the fund and the number of beneficiaries. 
In addition, retirement trusts are almost unique in that the inflow of assets often ex
ceeds outflow for many years, and necessary’ payments are predictable years in ad
vance. This allows a pension fund trustee to invest for the long term, to plan for 
liquidity needs early, to concentrate on total growth rather than income and capital 
gains considerations, to make purchases at regular intervals, to take occasional losses, 
ind to take advantage of new investment opportunities without selling. See D. Roth
man. Establishing & Administering Pension & Profit Sharing Plans & Trust 
Funds 146-47 (1970). Although some of these activities might not be prudent under 
the common law rule as interpreted in particular cases, they probably are prudent for 
the tnistee of an employee benefit plan or an enterprise of like character. See Note, 
The Regulation of Risky Investments, 83 Harv. L. Rev. 603, 622 (1969).

Some opponents of this language argue that allowing general practices in enter
prises of like character to determine what is prudent might create a standard of care 
tailored to the interests of trustees and fiduciaries, rather than to the protection of 
partic ipants and beneficiaries. See Senate Finance Hearings pt. 2, at 900; Hearings 
on H R. 2 and HR. 462 Before the Subcomm, on Labor of the House Comm, on Edu- 
mtion and Labor, 93d Cong., 1st Sess. 276 (1973) (testimony of Ralph Nader) [here
inafter cited as 1973 House Hearings]. The courts likelv will not so emasculate the 
traditional prudent man rule, however, in light of Congress’s clear intention to protect 
participants and beneficiaries.

78. Ser Subcomm, of Comm, on Pension and Profit Sharing Trusts, Proposals for 
Pedt ral Prudent Man Rule in Employee Benefit Plans. 5 Real Prop., Probate & Trust 
J- 21, 25 (1970); Note, supra note 43, at 287.
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the various interpretations of prudence under state law and thereby 
should foster a uniform standard.79

79. See Levin 288 (creation of uniform standard major purpose of uniform rule).
80. See Senate Finance Hearings pt. 2, at 670-72.
81. Subcomm, of Comm, on Trust Administration and Accounting, supra note 66. 

at 604-09. One critic strongly opposed to the prudent man rule has suggested that 
in any individual case, “the rule means what the court determines it means. . . ." 
McSwain, The Prudent Man Bule, 106 Trusts & Estates 742, 743 (1967).

82. See Note, supra note 43, at 288.
83. Subcomm, of Comm, on Trust Administration and Accounting, supra note 66, 

at 622-23. For example, actions of a trustee that were imprudent a century ago 
may be prudent today. See Levin 154.

84. 1 Restatement (Second) of Trusts §§ 176, 181 (1959). The duty to 
make trust property productive implies that trust assets should be earning interest. 
Thus, the trust may maintain only a reasonable amount of cash. Levin 67-68.

85. 1 Restatement (Second) of Trusts § 227, comment e (1959).
86. See id. § 227.
87. Employee Retirement Income Security Act of 1974, § 514(a), 29 U.S.C.A. 

§ 1144(a) (1975); see Note, supra note 43, at 291.
88. Employee Retirement Income Security Act of 1974, § 404(a)(1)(D), 29 

U.S.C.A. § 1104(a)(1)(D) (1975); see Note, supra note 43, at 291.
89. See generally III A. Scott, The Law of Trusts §§ 227.6-.il, at 1815-39 (3d 

ed. 1967).

The prudent man standard of the Act does not create exact standards 
of behavior for fiduciaries but only establishes a general rule. The 
inherent vagueness of this standard and the need to develop more 
precise guidelines for trustees managing employee benefit plans un
doubtedly will create initial uncertainty and may cause fiduciaries to 
be unduly conservative until the parameters of the new standard are 
defined.80 Definitions of the rule ultimately will be made bv the courts 
on a case-by-case basis.81 Fiduciaries can rely on the practices of well- 
administered plans,82 however, and take the common law standard as 
a model. This uncertainty is nothing new to trust law; the concept of 
prudence is a term of art83 and necessarily difficult to define.

Despite the broad nature of the prudent man standard, some gen
eralizations can be attempted regarding the extent of the duty im
posed by that standard as it applies to investments bv trustees. The 
trustee has a duty to preserve the trust property and make it produc
tive.84 In discharging these duties and determining the overall invest
ment policy, the trustee must consider the particular purposes of the 
trust and all circumstances relevant to the investment decision, such 
as the amount of the trust estate, the needs of the beneficiaries, the 
trend of prices, and the prospects of inflation.85 Common law requiries 
the trustee to consult state statutes and the terms of the trust in order 
to determine permissible investments,86 but the Act preempts state 
law,87 and the terms of the trust apply only insofar as they comply with 
the provision of the Act.88 Common law guidelines for investment will 
be relevant under the Act, however, because courts may relv on those 
guidelines in determining imprudent investments.89 For example, a 
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trustee should not purchase securities for purposes of speculation,90 
must properly secure any loans of plan funds,91 and normally can invest 
in mutual funds or other pooled investments only if such investments 
do not delegate the trustee’s responsibility improperly.92

90. 1 Restatement (Second) of Trusts § 227, comment f (1959). Purchases 
f stc k on margin, securities in untried enterprises, and bonds selling at a large

discount because of uncertainty are improperly speculative. See id.; Ill A. Scott, The 
I \w of Trusts § 227.11, at 1835-39 (3d ed. 1967). At one time, courts considered 
common stock too risky an investment. See id.; Levin 64-65. By 1970, though, over 
one-half of all trust assets were in common stocks rather than in safer investments such 
as government bonds. Levin 65.

91. See III A. Scott, The Law of Trusts § 227.8, at 1820 (3d ed. 1967); Sub- 
comm. of Comm, on Trust Administration and Accounting, supra note 66, at 612-13. If 
the trust holds a mortgage on property, the appraised value of the property should exceed 
the amount of the loan secured by the mortgage. See 1 Restatement (Second) of 
rRVsTS § 229 (1959); Subcomm, of Comm, on Trust Administration and Accounting, 
upra at 611-12. Any securities of a trust usually must be of the first rank, such as a 

first mortgage or a senior lien. 1 Restatement (Second) of Trusts § 227, comment 
h 1959). This requirement of holding senior securities, incorporated into the federal 
prudent man rule, would have prevented the Teamsters Union from subordinating sev
eral large mortgages. See Note, supra note 43, at 289 n.122.

92. See 1 Restatement (Second) of Trusts § 227, comment n (1959); Subcomm, 
t Comm, on Trust Administration and Accounting, supra note 66, at 615-16. But see

! i .ix 80-83 (investment policies of mutual funds may conflict with needs of benefit 
plans The Conference Report indicates that investments in mutual funds are expected. 
Sc- Conference Report 305.

93. The general investment objectives of any pension or welfare plan usually in
Ind- a high rate of return. Particular plans may have more specific investment goals,

as Stable income, large current income, or long term growth. Hoogstraat, An 
Investment Policy for Profit Sharing Trusts, in B. Metzger, Investment Practices, 

.m\\( i. wo Management of Profit Sharing Trust Funds 499, 501-04 (1969). 
The goals of a particular plan depend on characteristics of the plan, such as the nature 
of the vesting requirements and contribution flow, and the age of the plan participants. 
Id at 218-27. Evaluation of investment performance depends partially on success or 
failure in meeting the plan’s goals. See generally P. Dietz, Pension Funds—Measuring 
Investment Performance (1966).

94. See generally Levin 63-88; B. Metzger, supra note 93, at 218-309.
85 I influencing the trustee's choice of a specific investment include the

marlcetabihu of the investment, the term of the investment, the probable value of the 
•in»nt it th< termination of the t i list. the anticipated condition of the market with 

• • ■ m\i stment .it the time the invest] I nt matures, the nature of other trust in
vest! the mcome requirements of the beneficiaries, and the effect of the investment 
on tax liabilities. 1 RESTATEMENT (Second) OF Trusts § 227, comment o (1959).

If a particular type of investment normally would be prudent, before 
making that investment a fiduciary still must compare alternative in
vestment opportunities that a prudent man would consider in selecting 
investments. In determining the appropriate investment for his fund, 
a trustee must examine the objectives and needs of the plan93 and 
evaluate each type of investment—government or corporate bonds, pre
ferred or common stock, mutual funds, mortgages, or insurance—in light 
of these goals.94 After determining the desired type of investment, the 
trustee also must consider other factors relating to particular invest
ments. ’ For example, if the trustee contemplates purchasing securities 
of a particular corporation, prudence may require that he make a de
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tailed analysis of the corporation’s management, financial structure, re
search and development program, marketing organization, earnings and 
dividend history, and other factors.90

96. See C.F.A. Research Foundation, Pension Fund Investment Management 
84-93 (1969); B. Metzger, supra note 93, at 262; Cohen, supra note 66, at 288.

97. See note 77 supra. The Act specifically requires diversification of investments, a 
frequent common law requirement. See Employee Retirement Income Security Act of 
1974, § 404(a)(1)(C), 29 U.S.C.A. § 1104(a)(1)(C) (1975); notes 107-115 infra 
and accompanying text.

98. See 1970 House Hearings 186, 194 (testimony of Walter Reuther, President of 
UAW, supporting pension fund investments in low-cost housing for workers).

99. See Levin 196-97.
100. See id. at 197-99; 1970 House Hearings 528-29.
101. See Hearings on Investment Policies of Pension Funds Before the Subcomm, on 

Fiscal Policy of the Joint Economic Comm., 91st Cong., 2d Sess. 128 ( 1970).
102. See 1970 House Hearings 159; McSwain, supra note 81, at 743-46; Subcomm, 

of Comm, on Pension and Profit Sharing Trusts, supra note 78. The Profit Sharing Trust 
report proposes limiting the federal law to specific prohibited transaction rules, and 
relying on state trust law to impose broader standards. This proposal would apply only 
to persons in ultimate control of the fund and apparently only to investment activities. 
See id. at 22-24. The limited scope of the standards under this proposal, however, 
would offer inadequate protection to participants and beneficiaries; courts could not in
terpret a general federal standard, but would only apply specific limited transaction 
rules.

103. See McSwain, supra note 81; Note, supra note 77, at 615-18. Criticism of the 
prudent man standard charges that it is unrealistic in encouraging evaluation of each 
investment separately in place of a total consideration of the entire portfolio and in fail
ing to recognize the relationship between risk and rate of return. See id. Such criti
cism assumes an unreasonably narrow interpretation of the prudent man rule.

Unless the special investment needs of employee benefit funds re
quire different investment standards, the federal prudent man standard 
presumably will incorporate these common law requirements for pru
dent investment.96 97 One change in traditional standards frequently dis
cussed but never incorporated into the Act would have permitted 
trustees to invest in socially useful investments having a lower rate of 
return than the plan otherwise could obtain.98 99 100 Such investments sene 
humanitarian purposes and can benefit the plan participants indirectlv." 
By lowering the plan’s return on its total investment, however, socially 
useful investments reduce present benefits and frustrate the immediate 
purposes of the plan.19*’ Congress could have encouraged such invest
ments and still have given adequate protection to the plan’s beneficiaries 
by limiting socially useful investments to a certain percentage of the 
total fund.101 Congress did not attempt to balance these conflicting 
interests, and the Act requires the trustee to follow the prudent man 
role and other fiduciary standards in all investment decisions.

Commentators have questioned the appropriateness of the prudent 
man role as a federal standard for fiduciaries of employee benefit hinds. 
Critics have argued that such a role is too vague and unpredictable 102 
and too restrictive in light of modern investment conditions.103 Profes
sor Scott notes that courts often interpret too literally standards of be- 
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hav ior for a trustee and apply them without sufficient considerations of 
the particular facts of a case.* 104 Despite this criticism, the prudent man 
rule provides a useful standard for regulating the administration of 
employee benefit plans; it permits appropriate investment returns and, 
unlike more specific statutory language, adapts to changing investment 
conditions.1’5 106 The prudent man standard does not hold a qualified 
fiduciarv liable for mere mistakes in judgment100 and establishes sig- 

ificant and necessary protections to participants and beneficiaries. An 
idequateh administered prudent man standard, for example, would 
t\e prevented many of the recent abuses that have occurred in the 

idininistration of pension and welfare funds.

Congress has considered legislation to exempt one percent of a fund’s assets from the 
prudent man rule. Portions of the legislative history indicate that Congress devised this 
minimal exemption not to meet the criticism that the prudent man standard is too re- 
strictive, however, but rather to encourage investments in new or expanding companies 
that have difficulty attracting capital. See S. 2842, 93d Cong., 1st Sess. (1973); 
Hearings on S. 2787 and S. 2842 Before the Subcomm. on Financial Markets of the 
Senate Comm, on Finance, 93d Cong., 2d Sess. (1974).

104. See III A. Scott, The Law of Trusts § 227, at 1808-09 (3d ed. 1967).
105. See Shattuck, supra note 66, at 506.
106. See G.G. Bogert & G.T. Bogert, supra note 66, § 541, at 447; 1970 House 

Hearings 902.
107. Employee Retirement Income Security Act of 1974, § 404(a)( 1 )(C), 29 U.S.C.A. 

§ 1104(a)(1)(C) (1975).
108. Sec Nixon Administration’s Recommendations to Conference Committee on H.R. 

2, in Daily Executive Rep., May 15, 1974, at 14 [hereinafter cited as Administration 
Recommendations). The Administration argued that inclusion of a separate provision 
would cause confusion and unnecessary litigation. Id. This result seems unlikely, 
b*-< ause the common law diversification requirement is unclear and would itself cause 
confusion and litigation.

109. Ser III A. Scott, The Law of Trusts § 228, at 1856-59 (3d ed. 1967); Shat- 
tuck, supra note 66, at 512-14. See generally Annot., 24 A.L.R. 3d 730 (1969).

Additional legislation has been proposed that would require increased diversification 
■*'- preventing a pension fund fiduciary from investing more than five percent of the 
assets under his control in a single stock. See note 103 supra. This legislation seeks to 
u<! institutional domination of the stock market, however, and is not aimed at protecting 

beneficiaries. See id.
110. C.F.A. Research Foundation, supra note 96, at 84-94; McSwain, supra note 

«1, at 746.

Diversification. In addition to complying with the general pru-
lent man standard, a fiduciary must diversify ‘the investments of the 

plan so as to minimize the risk of large losses, unless under the cir
cumstances it is clearly prudent not to do so. . . 107 108 109 110 Although the 
standard of prudence may require diversification,108 the separate diver
sification requirement clarifies the content of the federal rule and dis- 
tinguishes it from the various state formulations.1"9 Diversification of 
trust investments minimizes large losses, but an excessively diversified 
port folio can injure a fund by lowering the rate of return and preventing 
careful analysis of each investment.11" Thus, diversification should not 
he extreme.
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The report of the Conference Committee describing the final version 
of the Act analyzes the diversification requirement in detail.111 The 
report observes that Congress did not intend the phrase “clearly pru
dent” to create a more stringent standard of proof than exists under 
common law. Rather, that language is designed to require a fiduciary 
to prove the prudence of his failure to diversify whenever a plaintiff 
shows a lack of diversification.112 The Act does not state the degree 
of concentration that would violate the diversification requirement;”1 
that degree depends on the purposes of the plan, the amount of plan 
assets, general financial and industrial conditions, the nature of the in
vestments, their geographical and industrial distribution, and their dates 
of maturity.114 Finally, the Conference Report indicates that diversifica
tion depends on the ultimate investment; a trustee could invest all of 
the assets of a plan in a mutual fund without violating this provision 
if the mutual fund diversifies its investments.115

111. See Conference Report 304-05.
112. Id. at 304 (fiduciary' whose actions have caused the failure to diversifs should 

bear burden of proving prudence of his actions).
113. One witness testified before the House Education and Labor Committee on the 

desirability of establishing a specific percentage, such as 25 percent, as a clearlv pru
dent percentage to guide fiduciaries. 1973 House Hearings 44. Although neither the 
Act nor the Conference Report supplies percentages, even if courts apply a stricter 
standard than 25 percent concentration, as expected, investments of as much as 25 
percent of the trust assets in a single security probably would not be improper. In fact, 
fiduciaries have rarely been held liable when the degree of concentration has been less 
than 50 perecnt. 120 Cong. Rec. H 1101 (daily ed. Feb. 25, 1974) (material in the 
nature of a committee report on H.R. 2).

114. 1 Restatement (Second) of Trusts § 228, comment b (1959); Conference 
Report 304.

115 Conference Report 305. Diversification also depends on the total portfolio of 
a fund. Thus, an individual investment manager required by a named fiduciary to be 
responsible for one type of investment may diversify his investments according to the 
fiduciary’s instructions, and the named fiduciary is not liable if the total investments of 
the fund are diversified. See id. at 304-05.

116. Employee Retirement Income Security Act of 1974, § 404(a)(1)(D), 29 
U.S.C.A. § 1104(a)(1)(D) (1975).

117. See 1 Restatement (Second) of Trusts § 164 (1959).
118. An employee benefit plan exists to provide compensation, while a testamentary 

trust exists to carry out the grantor’s intentions. Moreover, the employee plan usually 
has many more beneficiaries than a testamentary trust. See House Report 12.

Effect of Trust Instrument. The final general fiduciary provision
of the Act requires a fiduciary to discharge his duties “in accordance 
with the documents and instruments governing the plan insofar as 
such documents and instruments are consistent with the provisions of 
[the] title . . 116 The subordination of the trust instrument to the
Act’s general fiduciary standards departs significantly from the common 
law rule, which considers the intent of the grantor paramount.117 118 The 
substantial differences in purpose between an employee benefit fund 
and the common law testamentary trust justify this departure.1 ,s Bv 
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declaring that the provisions of the Act control over the terms of 
the trust, the new Act resolves one of the major problems of regulating 
pension trusts through the common law of trusts.119

119. See id.
120. Employee Retirement Income Security Act of 1974, § 404(b), 29 U.S.C.A. 

j 1104 b) (1975); see Conference Report 306. Since state and federal regulation 
f institutions in which plans may invest minimizes risks of misappropriation of plan 

issets, exemptions from the requirement can be expected. Moreover, exemptions often 
may be desirable for investments in foreign institutions if safeguarded foreign investments 
ire in the best interests of plan participants. See id.

121. Employee Retirement Income Security Act of 1974, § 410(a), 29 U.S.C.A. 
' 1110(a) (1975). The large numbers of people and enormous amounts of money in
volved in employee benefit plans and the general public interest in the financial sound- 
nrss of such plans make exculpatory provisions inappropriate. See Senate Labor Re- 
port 14. Although exculpatory provisions frequently are enforced at common law, they 
lo not prevent liability for willful breaches. See Levin 55-56; III A. Scott, The Law 

of Trusts § 222.3, at 1777 (3d ed. 1967). If the trust agreement authorizes trustees 
to allocate responsibilities or duties among themselves, however, a trustee will not be 
field liable for the breach of obligations on the part of other trustees. Employee Re
tirement Income Security Act, § 405(b)(1)(B), 29 U.S.C.A. § 1105(b)(1)(B) (1975);

* notes 177-179 infra and accompanying text.
122 Employee Retirement Income Security Act of 1974, § 410(b), 29 U.S.C.A. 

' 1110 i 1975). By requiring recourse against the fiduciary for insurance purchased 
with plan funds, the Act saves the plan from paying exorbitant premiums. The plan 
participants and beneficiaries should not be burdened with the expense of subsidizing 
breaches of responsibility committed by fiduciaries. See 120 Cong. Rec. S 15751 
•daily ed. Aug. 22, 1974) (remarks of Senator Javits). This provision should not seri- 
ousk discourage persons from becoming fiduciaries, however, since the employer or 
union can purchase insurance for them. Id.

123. Employee Retirement Income Security Act of 1974, § 411, 29 U.S.C.A. § 1111 
1975) In general, persons who have been convicted of crimes impugning their hon

esty, such as larceny, fraud, or bribery cannot be employed in any fiduciary capacity 
for five years following conviction or the end of imprisonment. Id. The five year 
limitation does not apply if the person’s citizenship rights have been fully restored or 
if the United States Board of Parole determines that his service would not be contrary 
to the purposes of the Act. Id. Any such convicted felon who violates the subsection 

Other Provisions. The Act includes several other fiduciary pro
visions intended to protect the participants and beneficiaries of em
ployee benefit plans. To ensure adequate supervision of fiduciaries and 
adequate remedies in the event of a breach of trust, the Act requires 
that the fiduciary keep all records of ownership of any plan’s assets 
within the jurisdiction of the district courts of the United States.120 
The Act also declares exculpatory provisions to be void as against 
public policy 121 and prohibits the purchase of insurance to cover a 
fiduciarv’s liability under the Act, unless the insurance policy permits 
re course by the insurer against the fiduciary for breach of duty, or the 
insurance is purchased by a fiduciary for his account or by an employer 
or employee organization to cover a fiduciarv’s potential liability.122 
Additional provisions prohibit certain persons from serving as fiducia
ries. employees, or paid consultants for an employee benefit plan,123 
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and require all fiduciaries to be bonded to protect the plan against 
losses.124 125

and anyone who knowingly permits such a felon to violate the provision is subject to a 
fine of $10,000 or imprisonment for one year, or both. Id. This provision adopts the 
language of section 504 of the Labor-Management Reporting and Disclosure Act of 
1959, which prohibits similar classes of persons from holding union positions. See 29 
U.S.C. § 504 (1970). Congress did not want such persons to be forced out of union 
leadership positions only to become pension fund fiduciaries.

124. Employee Retirement Income Security Act of 1974, § 412, 29 U.S.C.A. § 1112 
(1975). (amount of bond established annually at not less than ten percent of amount 
of funds handled). The Act contains bonding provisions similar to those in section 13 
of the Welfare and Pension Plans Disclosure Act. Compare id. with 29 U.S.C. § 308(d) 
(1970). Since these bonds serve to protect the plan against losses resulting from fraud 
or dishonesty by plan fiduciaries, they are not required when the fiduciary is a large 
insurance company subject to state or federal supervision or a bank that meets equiva
lent bonding requirements of state law. See Employee Retirement Income Securih 
Act of 1974, § 412(a), 29 U.S.C.A. § 1112(a) (1975). Congress retained these re
quirements despite criticism that most bonding companies made enormous profits be
cause premiums were not regulated. See 1973 House Hearings 433.

125. See Employee Retirement Income Security Act of 1974, §§ 406, 2003(a), 29 
U.S.C.A. § 1106, 26 U.S.C.A. § 4975(c) (1975). The term “party in interest” includes 
the following: ( 1 ) “plan administrators, officers, fiduciaries, trustees, counsel and em
ployees”; (2) “persons providing services to a plan”; (3) employers whose employees 
are covered by the plan, and their employees, officers, directors or ten percent share
holders; (4) employee organizations with members covered bv the plan, and their 
employees and officers; (5) parties controlled by or controlling any of the above, and 
the employees, officers, directors and ten percent shareholders of such parties, with 
control generally defined as 50 percent ownership; (6) certain relatives, including a 
“spouse, ancestor, lineal descendant, or spouse of a lineal descendant,” and partners of 
any of the preceding parties in interest. Id. §§ 3( 14)-( 15), 29 U.S.C.A. § 1002(14)- 
(15) (1975); see Conference Report 323.

126. See Senate Labor Report 30-31; 1970 House Hearings 467 (testimony of 
Secretary of Labor George P. Schultz).

127. See Note, supra note 43, at 298.
128. Conference Report 306. Although a fiduciary normally is not subject to the 

tax provisions on prohibited transactions, if he engages in a prohibited transaction in a 
non-fiduciary capacity, he will be a “disqualified person” under the Act and subject to 
the tax provisions and penalties. Id. at 321.

Prohirited Transactions

The Act’s general fiduciary standards will prohibit manv common 
fiduciary abuses. To prevent divergent interpretations of the general 
standards, Congress specifically prohibited certain transactions involving 
parties in interest.12. These prohibited transaction provisions assure 
that the most serious tvpes of fiduciary misconduct will not occur,126 
and they will enable fiduciaries to know in advance precisely' which 
transactions the law prohibits.127 128

The labor and tax provisions of the Act contain nearly identical pro
hibited transaction rules, but the labor provisions focus on the individual 
fiduciary while the tax provisions focus on the partv in interest, or 
“disqualified person.”12" Both sections prohibit transactions between 
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a fiduciarv and a party in interest including the sales or lease of prop
erty. extension of credit, and the provision of goods, services or facili
ties.’ * ' Provisions proscribe transfer or use of plan assets 129 130 and the 
acquisition or holding of certain employer securities or real property 
for the benefit of a partv in interest.131 Under the labor provisions, a 
fiduciary is liable for violation of the prohibited transaction rules only 
if he knows or should have known that the Act prohibits the particular 
transaction in which he was engaged.132 The fiduciary has the neces
sary degree of knowledge if a prudent man would have known that 
the transaction involved a party in interest.133 Although this knowledge 
requirement reduces the protection provided to participants and bene
ficiaries, by safeguarding plan fiduciaries from liability for inadvertent 
violations it may encourage persons to serve as fiduciaries.134 The tax 
provisions do not require that the party in interest know that the 
transactions are prohibited; parties in interest should know their own 
relationship to the plan and should be absolutely prohibited from enter
ing into transactions with employee benefit plans.135

129. Employee Retirement Income Security Act of 1974, §§ 406(a)(1), 2003(a), 29 
S.( V. § 1106(a)(1), 26 U.S.C.A. § 4975(c)(1) (1975). Prohibited extensions of

n-dit include guarantees of loans to a plan by a party in interest and acquisitions by 
the plan of debt instruments issued by a party in interest. A prohibited furnishing of 
4<kxL> or senices includes provision by the plan of personal living quarters to a party 
in interest. Conference Report 308.

130. Employee Retirement Income Security Act of 1974, §§ 406(a)(1)(D), 2003(a), 
29 U.S.C.A. § 1106(a)(1)(D), 26 U.S.C.A.' § 4975(c)(1)(D) (1975). For example, 
the Act prohibits use of plan assets to manipulate the price of a security to the advan
tage of a party in interest. See Conference Report 308.

131. Employee Retirement Income Security Act of 1974, §§ 406(a)(1)(E), 406(a) 
(2), 29 U.S.C.A. §§ 1106(a)(1)(E), 1106(a)(2) (1975); see notes 138-147 infra 
and accompanying text.

132. Employee Retirement Income Security Act of 1974, § 406(a), 29 U.S.C.A. 
§ 1106(a) (1975).

133. See Conference Report 306-07. The type of investigation necessary to satisfy 
this test of prudence depends upon the particular facts and circumstances of the trans- 
i< tion The Act requires a more thorough investigation by the trustee of the other 
party’s relationship to the plan for significant transactions than for normal day-to-day 
decisions. Id. at 307. Since a sanction is not appropriate when a transaction involves 
a parts in interest only by chance, liability should not be imposed for “blind” purchases 
on sales of securities through an exchange where neither the buyer or seller knows the 
identity of the other party involved. Id.

134. See 1970 House Hearings 899; Note, supra note 43, at 290.
135. See Conference Report 306-07.
136. Employee Retirement Income Security Act of 1974, § 406(b), 29 U.S.C.A. § 

1106 b 1975). we id. § 2003(a), 26 U.S.C.A. § 4975(c) (1975). These provisions 
prevent “kickbacks” to a fiduciary, and also prevent placing the fiduciary in a position 

The Act meets the problem of self-dealing by specifically prohibiting 
fiduciaries from dealing with the assets of a plan in their own interest, 
acting on behalf of a party whose interests are adverse to the plan in 
anv transaction involving the plan, or personally receiving any con
sideration from a party dealing with the plan.136 The Act’s “exclusive 
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purpose” standard presumably also includes these self-dealing prohibi
tions, which emanate primarily from the common law duty of loyalty.137

of “dual loyalties” where he would not act solely on behalf of plan participants and 
their beneficiaries. See Conference Report 309.

137. See II A. Scott, The Law of Trusts §§ 170.17, 170.22, at 1351-56, 1374-79 
(3d ed. 1967). Unlike the common law, which allows self-dealing when the transac
tion is fair and reasonable and the beneficiaries have consented to it after full disclosure 
of the material facts, the Act’s prohibitions are absolute. Compare Employee Retirement 
Income Security Act of 1974, § 406(b), 29 U.S.C.A. § 1106(b) (1975) with II A. Scott, 
supra, § 170, at 1298.

138. See Employee Retirement Income Security Act of 1974, § 407, 29 U.S.C.A. 
§ 1107 (1975). “Employer real property” means real property that is leased to an 
employer of employees covered by the plan, or to an affiliate of such an employer. Id. 
§ 407(d)(2), 29 U.S.C.A. § 1107(a)(2) (1975). The value of such leases obvioush 
depends on the financial condition of the employer-lessee, just as the value of employer 
securities depends on the solvency of the employer issuer.

139. Id. § 407(a)(2), 29 U.S.C.A. § 1107(a)(2) (1975). Profit sharing or stock 
option plans are not considered in determining the plan’s total investments in employer 
securities or real property. See id. §§ 407(b)(1), (d)(3), 29 U.S.C.A. §§ 1107(b)(1)» 
(d)(3) (1975); Conference Report 317. The Act exempts acquisitions of employer 
securities or real property from the diversification requirement, however, because such 
plans provide for employee ownership of the employer corporation. Employee Retire
ment Income Security Act of 1974, § 404(a) (2), .29 U.S.C.A. § 1104(a)(2) (1975); 
Conference Report 317. See generally B. Metzger, supra note 93, at 62-105 (com
parison of pension and deferred profit sharing plans).

The Act also contains special transition provisions requiring gradual divestiture for 
those plans that presently have invested more than ten percent of their assets in employer 
securities or property. Consequently, the ten percent limitation will not become fully 
effective until 1985. See Employee Retirement Income Security Act of 1974, §§ 407(a) 
(c), 29 U.S.C.A. §§ 1107(a), (c) (1975).

140. See D. Rothman, supra note 77, at 161; Note, supra note 43, at 292-93.
141. See C.F.A. Research Foundation, supra note 96, at 14-16; B. Metzger, supra 

note 93, at 24.

INVESTMENTS IN EMPLOYER SECURITIES

One of the more controversial of the prohibited transaction rules reg
ulates investments by employee benefit funds in employer securities or 
employer real property.138 Generally, a plan may not acquire employer 
securities or employer real property if after such an acquisition the total 
amount of the plans’s employer investments exceeds ten percent of the 
fair market value of the total assets of the plan.139 This limitation pro
tects participants and beneficiaries of a plan from “double jeopardy” bv 
eliminating the possibility that employees could lose their jobs and all 
their pension benefits if the employer went out of business and its 
securities became worthless.140 The provision also isolates pension plans 
from employer pressure to retain employer securities after the em
ployer investment is no longer prudent because the company’s fortunes 
have declined.141 Despite these dangers, many critics opposed specific 
limitations such as those enacted on the grounds that the prudent man 
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rule adequately protects against unwise employer investments 142 and 
that such investments can be very profitable for the plan.143 Neverthe
less. Congress adopted specific limitations because of the serious risks 
invoked and the impossibility of preventing employer pressures and 
other abuses without a clear and precise rule.

142. See Hearings on Tax Proposals Affecting Private Pension Plans Before the House 
Comm. on Ways and Means, 92d Cong., 2d Sess. 291 (1972); 1970 House Hearings 
M), 537, 773, 834. The Internal Revenue Service also scrutinizes employer investments 
for safety and fairness. See generally Long, Investing Trust Fund Assets in the Em
ploy* rs Own Stock: Some Prophylactic Considerations, 13 Santa Clara Law. 23 
(1972).

143. See 1973 House Hearings 615-17; Written Statements Submitted to the House 
Ways and Means Comm, on H.R. 10470, 93d Cong., 1st Sess. 909 (1973). For small 
companies, investments by pension funds in employer securities can sometimes save 
employees’ jobs by providing the employer with otherwise unavailable capital, enabling 
him to remain in business. Investments in an employer’s securities also may be an 
impetus for better employee-employ er relations and can be especially safe and profitable 
because of the trustees’ knowledge of the employer. See B. Metzger, supra note 93, at 
24. D. Rothman, supra note 77, at 160-61.

144. See Employee Retirement Income Security Act of 1974, § 407(a)(1), 29 U.S.C.A. 
§ 1107(a)(1) (1975).

145. Id. § 407(d)(4), 29 U.S.C.A. § 1107(d)(4) (1975).
146. Id. § 401(e)(1)(A), 29 U.S.C.A. § 1107(e)(1)(A) (1975). If the obligation 

is acquired from an underwriter or directly from the1 issuer, the price may not exceed the 
price paid for a substantial portion of the same issue by persons independent of the 
issuer. See id. §§ 407(e)(1)(B), (e)(1)(C), 29 U.S.C.A. §§ 1107(e)(1)(B), (e) 
(1)(C) (1975).

147. Id. § 407(e)(2), 29 U.S.C.A. § 1107(e)(2) (1975).
148. See id. § 408(a), 29 U.S.C.A. § 1108(a), 26 U.S.C.A. § 4975(c)(2) (1975). 

Exemptions may be applied to all or part of the prohibited transaction rules, may be 
granted conditionally or unconditionally, and may be allowed pursuant to individual 

A plan also must satisfy other requirements before it may invest in 
emplover securities or real property.144 Real property may be leased 
to an employer only if a substantial number of the parcels are dispersed 
geographically and each parcel is suitable for more than one use.145 
A plan may acquire employer securities only at prices as favorable to 
the plan as the offering price established on a national securities ex
change or determined by the current bid and asked prices quoted by 
[Arsons independent of the issuer.146 In addition, a plan cannot hold 
more than 25 percent of the outstanding obligations of any one issue, 
and persons independent of the issuer must hold at least 50 percent of 
those obligations.14‘ These limitations serve to reduce the risks involved 
in employer investments and to ensure that those investments are fair 
and not the result of employer pressure.

EXEMPTIONS FROM PROHIBITED TRANSACTION RULES

Although the law states the prohibited transaction rules in absolute 
terms, the tax and labor provisions permit the granting of exemptions 
both to classes of and to individual fiduciaries or transactions.148 Ex
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eruptions from the prohibited transaction rules are designed to minimize 
disruption of established business practices without jeopardizing em
ployee benefit plans.149 Exemptions may be granted onlv when thev 
are administratively feasible, however, and only if they will promote 
the interests of the plan and protect the rights of the plan’s participants 
and beneficiaries.1 Moreover, before an exemption is granted, notice 
must be provided in the Federal Register to give interested persons an 
opportunity to present their views.151 152 Since the labor and tax provisions 
create similar prohibited transaction rules, the Secretaries of Labor and 
of the Treasury must consult with each other before granting exemp
tions.102 Each Secretary makes a separate determination, however, and 
either can refuse to grant a variance even though the other is willing.153

rulings or general regulations. See Conference Report 310. The Nixon Administra
tion opposed exemptions for individual fiduciaries or transactions on the grounds that 
they would be too time-consuming and expensive and too difficult to administer fairly. 
See Administration Recommendations, supra note 108, at 3.

149. See Conference Report 309. The exemption procedure is a means of allowing 
certain business practices to continue even though a satisfactory statutory exemption 
could not be devised. Congress was unable to establish criteria separating dangerous 
from acceptable practices; instead it enacted broad prohibitions but allowed the Secre
tary of Labor to grant variances for commercial practices consistent with the purpose of 
the Act. For example, brokerage houses, which customarily provide multiple services to 
pension plans, cannot provide such services under the Act since their interests generali) 
are adverse to those of the plan. See Employee Retirement Income Security Act of 
1974, § 406(b)(2), 29 U.S.C.A. § 1106(b)(2) (1975). Since this result could under
mine the professionalism expected of fund managers the conference committee expected 
exemptions to be granted allowing brokerage houses to provide both investment man
agement and other customary services. See Conference Report 309-10; Senate Labor 
Report 31-32.

150. Employee Retirement Income Security Act of 1974, § 408(a), 29 U.S.C.A. 
§ 1108(a), 26 U.S.C.A. § 4975(c)(2) (1975). Prohibited transactions will not be 
sanctioned simply because the transaction is for “adequate consideration,” since that 
standard has been ineffective in curing conflict of interest abuses. Instead, the Secre
tary must consider the necessity and benefits of the particular transaction, the existence 
of alternative investments, and the presence of safeguards. See Senate Labor Report 
32-33. The Secretary likely will grant an exemption for a transaction that may provide 
significant benefits to the plan or to the community as a whole and which has substan
tial independent safeguards. See Conference Report 310.

151. Emplovee Retirement Income Security Act of 1974, § 408(a), 29 U.S.C.A. 
§ 1108(a), 26 U.S.C.A. § 4975(c)(2) (1975)'.

152. See id. §§ 408(a), 3003(b), 29 U.S.C.A. §§ 1108(a), 1203(b), 26 U.S.C.A. 
§ 4975(c) (1975). An administrative procedure should be developed whereby plans 
may make a single application to be considered by both the Labor Department and the 
Treasury Department. See Employee Retirement Income Security Act of 1974, 
§ 3004(a), 29 U.S.C.A. § 1204(a) (1975); Conference Report 311.

153. See Conference Report 311.

In addition to authorizing individual variances, the Act exempts cer
tain transactions from the prohibited transaction rules. The Act permits 
nondiscriminatory loans to participants or beneficiaries of the plan if 
they carry adequate security, bear a reasonable rate of interest, and 
are made in accordance with specific provisions for such loans estab
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lished by the plan.154 Contracts with a party in interest for services 
necessary to the operation of the plan are exempt if the party in interest 
receives only reasonable compensation.155 The Act exempts loans by 
parties in interest to employee stock ownership plans if they have a 
reasonable interest rate and primarily benefit the participants and bene
ficiaries of the plan.156 The prohibited transaction rules also do not 
apply to acquisitions of qualified employer real property or securities 157 
if the consideration is adequate and no commission is charged.158 Cer
tain transactions involving banks and insurance companies as parties in 
interest also are exempt from the Act’s specific prohibitions.159 Finally, 

154. Employee Retirement Income Security Act of 1974, § 408(b)(1), 29 U.S.C.A. 
' 1108(b)(1), 26 U.S.C.A. § 4975(d)(1) (1975). Loans are to be considered non- 
liscriminatory if the plan lends either the same percentage of a person’s vested benefits 

to all participants or the same dollar amounts to all participants who can provide ade- 
mate security. See Conference Report 312. Such loans should be permitted, since 
they implement the Act’s purpose of protecting the employee’s welfare. See Note, 
upra note 43, at 290 n.129.

155. Employee Retirement Income Security Act of 1974, § 408(b)(2), 29 U.S.C.A. 
; 1108(b)(2), 26 U.S.C.A. § 4975(d)(2) (1975). To prevent the plan from becom- 
mg locked into a disadvantageous arrangement with a party’ in interest, it should be 
d le to terminate the party’s services on reasonablv short notice. Conference Report 
312.

156. Employee Retirement Income Security Act of 1974, § 408(b)(3), 29 U.S.C.A. 
' 1108( b) (3) (1975), 26 U.S.C.A. § 4975(d)(3) (1975). Stock ownership plans are 
reated to invest primarily in the employer’s securities, and these plans frequently pur

chase stock from the employer or from its major shareholders. The party in interest 
selling the securities often guarantees a loan to finance the purchase of his stock by the 
plan. This exemption is intended to apply only to loans and guarantees used to lever
age purchases of employer securities designed to build the employees’ equity ownership 
of the corporation. See Conference Report 312-13.

157. See Employee Retirement Income Security Act of 1974, §§ 407(d)(4), (e), 29 
U.S.C.A. §§ 1107(d)(4), (e) (1975).

158. See id. § 408(e), 29 U.S.C.A. § 1108(e) (1975). Since employer securities 
may lx* available only from parties in interest, such as the employer, this exception 
often will be necessary to allow any ownership of employee securities by the plan.

159. See Employee Retirement Income Security Act of 1974, § 408(b), 29 U.S.C.A. 
) 1108(h), 26 U.S.C.A. § 4975(d) (1975); Conference Report 313-16. For example, 
a plan covering bank employees may deposit funds with the employer bank if it obtains 
a reasonable interest rate, and plans maintained bv insurance companies may purchase 
insurance from the employer-insurer if it pays no more than adequate consideration. See

plovee Retirement Income Security Act of 1974, § 408(b)(4), (5), 29 U.S.C.A. 
H 1108(b)(4), (5), 26 U.S.C.A. § 4975(d)(4), (5) (1975). Banks supervised by 
state or federal authorities may provide multiple services to plans, even though the 
bank is a plan fiduciary, if it has adopted adequate internal safeguards and specific 
guidelines to assure that sound banking practices are followed, and if the services are 
provided at no more than reasonable cost to the plan. See id. § 408(b)(6), 29 
OS.GA. § 1108(b)(6), 26 U.S.C.A. § 4975(d)(6) (1975). Plans also may convert 
employer securities if the plan receives at least fair market value. See id. § 408(b)(7), 
2» Use A $ 1108(b)(7), 26 U.S.C.A. § 4975(d)(7) (1975). If the plan instrument 
expressly permits, a plan may invest in bank deposits bearing a reasonable interest rate 
'•ven if the bank is a plan fiduciary, and in a pooled investment fund maintained by a 
party in interest who is supervised by a state or federal agency if no more than reason- 
ible (nmpensation is paia to the party in interest. See id. §§ 408(b)(4), (8), 29 
U.S.C.A. §§ 1108(b)(4), (8), 26 U.S.C.A. § 4975(d)(4), (8) (1975).
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the Act expressly provides that none of the prohibited transaction rules 
shall be construed to prohibit a fiduciary from receiving any benefit to 
which he is entitled as a participant or beneficiary of a plan, or anv 
reasonable compensation for services rendered or reimbursement for 
expenses properly and actually incurred.160 All transactions exempt 
from the prohibited transaction provisions, either under the terms of 
the Act or because of an administratively granted variance, however, 
must comply with the general fiduciary standards of prudence, diversi
fication, and exclusive purpose.161

160. Employee Retirement Income Security Act of 1974, § 408(c), 29 U.S.C.A. § 
1108(c), 26 U.S.C.A. § 4975(d)(9), (10) (1975). Persons serving as fiduciaries who 
already receive full-time pay from employers or employee organizations can receive 
compensation only by reimbursement for expenses incurred. Id.

161. See Conference Report 310-11.
162. See H.R. 2, 93d Cong., 2d Sess. § 111(b)(2)(D) (1974).
163. See 120 Cong. Rec. S 15749 (daily ed. Aug. 22, 1974) (remarks of Senator 

Williams); Administration Recommendations, supra note 108, at 13. Although Con
gress ultimately adopted strict standards, the “adequate consideration” test did have 
many defenders. See American Enterprise Institute For Public Policy Research, 
Proposals to Amend the Welfare and Pension Plan Disclosure Act 26 (1968); 
Subcomm, of Comm, on Pension and Profit Sharing Trusts, supra note 78, at 26; of. 
Written Statements Submitted to the House Ways and Means Comm, on H.R. 10470, 
93d Cong., 1st Sess. 728-29 (1973).

164. See, e.g., 1973 House Hearings 43; Written Statements Submitted to the House 
Ways and Means Comm, on H.R. 10470, 93d Cong., 1st Sess. 1048 (1973); 1970 
House Hearings 158.

165. See Senate Finance Hearings 965-66, 1003. Senator Javits’s initial pension 
reform bill would have established a United States Pension and Employee Benefit Plan 
Commission. See S. 1103, 90th Cong., 1st Sess. § 3 (1967); Javits, Legislative Review 

The prohibited transaction provisions establish absolute rules re
garding many activities of employee benefit funds. In adopting these 
provisions, the Conference Committee rejected the approach of the 
House Bill, which had allowed party in interest transactions if the plan 
received "no less than adequate consideration.” 162 The Committee felt 
that the “adequate consideration” test insufficiently protected plan par
ticipants or beneficiaries.163 Although these strict standards may de
prive plans of some beneficial transactions,164 the Act’s exemption pro
cedures provide sufficient flexibility for plan investments.

Enforcement of Fiduciary Standards

The detailed fiduciary standards and prohibited transaction rules es
tablished by the Employee Retirement Income Security Act of 1974 
will prevent pension fund losses caused by mismanagement and fiduci
ary abuses only if the standards are enforced fairly and completely. 
To ensure adequate and impartial regulation of fiduciaries, some com
mentators proposed that Conrgess establish a separate federal agency 
to administer welfare and pension plan regulation.165 Sufficient sup



1975] Employee Retirement Income Security Act 1133

port for a separate agency never developed in Congress, however, and 
the Act instead vests enforcement authority in the Secretary of Labor 
and the Internal Revenue Service (IRS). The Secretary of Labor has 
priman responsibility for enforcing fiduciary standards,166 and the IRS 
enforces provisions of the Act requiring technical expertise, such as 
vesting and funding requirements.167 168 169 This administrative supervision 
of all welfare and pension plans provides some safeguards, but civil 
suits against fiduciaries who have violated the Act’s standards offers 
the primary mechanism for enforcing those standards.

f Pension Plans, N.Y.U. 20th Conf, on Lab. 421, 423 (1968). Ralph Nader favored 
a entral agency on grounds that it was more convenient and that expertise could be 

>n - ntrated so that such an agency could deal with large vested interests more easily. 
>•. H Nader & K. Blackwell, supra note 34, at 120. One witness opposed creation 

f a separate agency on the ground that such an agency would disrupt the operations of 
the Internal Revenue Service by making inconsistent tax interpretations. See 1970 
House Hearings 81.

166. See Employee Retirement Income Security Act of 1974, § 502(a)(5), 29 
U.S.C.A. § 1132(a)(5) (1975); 120 Cong. Rec. S 15742 (daily ed. Aug. 22, 1974)

remarks of Senator Williams). Some witnesses criticized the decision to give the 
Labor Department primary responsibility for enforcing fiduciary standards on the basis 
of th«- Department’s lackluster record in enforcing the Welfare and Pension Plans Dis- 
< Insure Act. See Senate Finance Hearings 965; 1970 House Hearings 150; 29 U.S.C. 

101-309 1970). Congress chose the Labor Department to enforce fiduciary stand
ards. however, because it considered that department more sympathetic to the pension 
rights of workers than the Internal Revenue Service. See Senate Finance Hearings 
623-24.

167. See Employee Retirement Income Security Act of 1974, § 502(b), 29 U.S.C.A. 
5 1132(b) (1975). Some commentators recommended that the Internal Revenue 
Service enforce the fiduciary provisions of the Act because of the Service’s long ex- 
perience with financial matters and particularly with pension plans. See Senate Finance 
Hearings 279, 620-22; Subcomm, of Comm, on Pension and Profit Sharing Trusts, supra 
note 78, at 28. The Internal Revenue Service was criticized, however, for being more
oncemed with collecting revenue than with implementing the underlying purposes of the 

tax exemption provisions. See Senate Finance Hearings 245-46.
168. Employee Retirement Income Securitv Act of 1974, § 409(a), 29 U.S.C.A. § 

1109/a) (1975). The section retains the provisions of Title 18 prohibiting false state
ment", briber}’, kickbacks, or embezzlement in connection with employee benefit plans. 
18 U.S.C. §§ 664, 1027, 1954 (1970); Conference Report 326.

169. Employee Retirement Income Securitv Act of 1974, § 409(a), 29 U.S.C.A. 
§ 1109(a) (1975).

LIABILITY FOR BREACH OF FIDUCIARY DUTY

A fiduciary who breaches any of the responsibilities, obligations, or 
duties imposed by the Act must reimburse the plan personally for any 
losses resulting from his breach or any profits made through the use 
of plan assets by the fiduciary.16" The court also may order other ap
propriate equitable relief, including removal of the fiduciary from of
fice ' The reimbursement provision has been criticized as too severe 
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for imposing liability in cases of unintentional violations,170 but this 
threat of personal liability may be necessary to deter violations of fidu
ciary responsibilities.171 Moreover, if the fiduciary is an institution 
capable of covering any losses, personal liability will quickly reined \ 
the injury to the plan by requiring reimbursement of any losses.172

170. Subcomm, of Comm, on Pension and Profit Sharing Trusts, supra note 78, at 27- 
28. The common law of trusts imposes the same strict liability for unintentional viola
tions. See Restatement (Second) of Trusts § 205 (1959); Senate Labor Report 
33.

171. Senate Finance Hearings 291; Note, supra note 43, at 299.
172. See Note, supra note 43, at 299.
173. Employee Retirement Income Security Act of 1974, § 405(a)(1), 29 U.S.C.A. 

§ 1105(a)(1) (1975). To be liable for a co-fiduciary’s breach, the fiduciary must 
know that the other person acting is a fiduciary, that the co-fiduciary’s act constitutes a 
breach of duty, and that he has participated in or concealed the act. Conference 
Report 299. These requirements may discourage fiduciaries from thoroughly investi
gating each other s activities; such an ostrich-like approach, however, probably will not 
preclude liability where the fiduciary’s knowledge reasonably can be inferred from the 
circumstances. Fiduciaries faced with possible liability for the acts of others more 
likely will scrutinize acts of co-fiduciaries carefully to prevent breaches of duty. See 
Note, supra note 43, at 285-86.

174. Employee Retirement Income Security Act of 1974, § 405(a)(2), 29 U.S.C.A. 
§ 1105(a)(2)' (1975).

175. Zd. § 405(a)(3), 29 U.S.C.A. § 1105(a)(3) (1975). The fiduciary who has 
learned of a breach can correct the matter himself, notify the plan sponsor or the Sec
retary of Labor of the breach, or go to a federal court for instructions. See Confer
ence Report 299-300. The proper response of the fiduciary depends on the particular 
circumstances and the relationship of the fiduciary to the plan and to his co-fiduciary. 
See id. The common law of trusts imposes similar liabilities on trustees and co
trustees, but does not reach as far as the Act, which imposes liability on all fiduciaries 
for breaches of co-fiduciaries. See 1 Restatement (Second) of Trusts § 224 
(1959); notes 54-57 supra and accompanying text. See generally Committee on Trust 
Administration and Accounting, The Co-Trustee Relationship—Rights and Duties, 8 
Real Prop., Probate & Trust J. 9, 19-22 (1973).

176. Employee Retirement Income Security Act of 1974, § 405(b)(1)(A), 29 
U.S.C.A. § 1105(b)(1)(A) (1975). An identical duty of care exists at common law. 
See 1 Restatement (Second) of Trusts § 184 (1959).

In some circumstances the Act imposes liability on a fiduciary for a 
breach of duty by a co-fiduciary. For example, a fiduciary can be 
liable for the breach of a co-fiduciary if he knowingly participates in 
or conceals an act or omission he knows is a breach,173 if he enables 
another to commit a breach by failing to comply with the Act’s general 
fiduciary standards in administering his own responsibilities,174 or if he 
has knowledge of a breach by another fiduciary but does not make 
reasonable efforts to remedy the breach.175 176 The possibility of liability 
for a co-fiduciarv’s acts should encourage plan administrators and of
ficers strenuously to oppose any improper activities.

In plans having more than one trustee, the Act requires each trustee 
to use reasonable care to prevent a co-trustee from committing a 
breach.170 Moreover, the trustees must jointly manage all the assets 
of the plan, unless the trust instrument expressly provides that specific 
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responsibilities, obligations, or duties may be allocated among the trus
tees or delegated to an investment manager.177 Although allocation or 
delegation of responsibilities cannot relieve a fiduciary of liability for 
breaches he conceals, participates in, or causes through his own acts,178 
these procedures otherwise do prevent liability for breaches by another 
trustee of duties or responsibilities properly allocated to that trustee.179 
\ trustee also is not liable for the acts or omissions of a properly ap- 
pointed investment manager,18" as long as the trustee has acted pru
dently in selecting and retaining the investment manager.181 182

177 Employee Retirement Income Security Act of 1974, §§ 405(b)(1)(B), (d), 29 
V S.C.A. §§ 1105(b)(1)(B), (d) (1975). A trustee may delegate certain ministerial 
uts to an agent, and the trustee will be liable for acts of his agent only if he has acted 
imprudently. See Conference Report 301.

178. See Employee Retirement Income Security Act of 1974, §§ 405(b)(2), (c)(2) 
B , 29 U.S.C.A. §§ 1105(b)(2), (c)(2)(B) (1975); note 73 supra and accompany

ing text.
179. Employee Retirement Income Security Act of 1974, §§ 405(b)(1)(B), (d), 

29 U.S.C.A. §§ 1105(b)(1)(B), (d) (1975)'.
180. Id. § 405(d)(1), 29 U.S.C.A. § 1105(d)(1) (1975). A fiduciary may ap

point an investment manager only if the plan instrument so provides. Id. § 402(c)(3), 
29 U S.C.A. § 1102(c)(3) (1975). In addition, the investment manager himself must 
acknowledge that he is a plan fiduciary and must be registered under the Investment 
Advisors Act of 1940 or be a bank or qualified insurance company. Id. § 3(38), 29 
U.S.C.A. § 1002(38); Conference Report 301-02; see 15 U.S.C. §§ 80b-l to 80b-21 
(1970).

181. Conference Report 301-02.
182. See Employee Retirement Income Security Act of 1974, § 402(c), 29 U.S.C.A. 

‘ 1102(c) (1975). To ensure that plan participants readily can determine who is 
responsible for management of the plan, only named fiduciaries may allocate or delegate 
their responsibilities. See Conference Report 301.

In earning out their responsibilities, trustees and fiduciaries frequently need advisors, 
and the Act permits the appointment of advisors if the plan instrument so provides. 
1 ni; ■ K, tn< mi nt Income Security Act of 1974, § 402(c)(2), 29 U.S.C.A. § 1102(c)

2 1975). Since a fiduciary cannot be relieved of his own responsibilities merely by 
following another’s advice, however, fiduciaries should rely on advisors only when it is 
prudent to do so. See Conference Report 302.

Under the common law, trustees normally cannot delegate responsibilities that they 
should perform personally and trustee powers can be exercised only unanimously when 
there are two or more trustees. 1 Restatement (Second) of Trusts §§ 171, 194 

1959). Since the terms of the trust usually control at common law, however, the trust 
instrument can expressly provide for allocation and delegation. See id. § 171, comment 
1 > 194. comment d. Thus the Act is no more permissive than the common law in 
allowing allocation or delegation, although this area is one of the few in which the Act 
permits the plan instrument to control over the usual common law requirements.

Other fiduciary responsibilities not involving the management or con
trol of plan assets may be allocated among fiduciaries named in the 
plan instrument or delegated to unnamed persons if the plan instrument 
expressly provides procedures for these purposes.1 '■ Fiduciaries are not 
liable for the acts or omissions of the persons to whom responsibilities 
have been allocated or delegated if the fiduciary is not personally in
volved in the act or omission and the initial allocation or delegation and 
its continuance comply with the general fiduciary standards established 
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by the Act.183 Of course, if the person holding delegated responsibili
ties exercises any discretionary authority, he will become a fiduciary 
himself and will be subject to the requirements of the Act.184 In 
allowing responsibilities to be delegated and in narrowing the 
liabilities imposed by the Act, especially for large plans with many 
trustees, these provisions should encourage people to serve as fiduciaries.

183. Employee Retirement Income Security Act of 1974, § 405(c)(2), 29 U.S.C.A. 
§ 1105(c)(2) (1975). To satisfy the requirement of prudence in retaining a person 
to whom duties have been delegated, the fiduciary must review periodically the person’s 
performance. Conference Report 301. Effective review also requires that the fiduci
ary be able to terminate the person’s services promptly. Id.

184. Employee Retirement Income Security Act of 1974, § 3(21)(A), 29 U.S.C.A. 
§ 1002(21)(A) (1975).

185. See id. § 502(a), 29 U.S.C.A. § 1132(a). Courts were chosen as the primary 
enforcement agency despite the argument that an administrative hearing procedure 
modeled after the N.L.R.B. would avoid court congestion and provide fast, fair, and 
inexpensive settlement of disputes.

186. Id. §§ 502(a)(3), (5), 29 U.S.C.A. §§ 1132(a)(3), (5). In addition to those 
suits enforcing fiduciary standards, a participant or beneficiary may sue to recover bene
fits due him under the terms of the plan, or to clarify his rights to future benefits. Id. 
§ 502(a)(1)(B), 29 U.S.C.A. § 1132(a)(1)(B). Some commentators argued that 
giving participants and beneficiaries the right to bring suit would encourage strike suits, 
and that the constant threat of suits could deplete the fund by raising administrative 
costs. Ser 1973 House Hearings 163-64. Consequently, some witnesses recommended 
that suits for breaches of fiduciary duty be consolidated or limited to class actions, since 
the same facts will apply to each plan participant. See id. at 207; 1970 House Hearings 
903. Another frequent!} recommended solution, which was incorporated into the Act, 
allows attorney’s fees and costs to be awarded to either party at the court s discretion. 
Employee Retirement Income Security Act of 1974, § 502(g), 29 U.S.C.A. § 1132(g) 
(1975); see 1973 House Hearings 164; Hearings on Tax Proposals Affecting Private 
Pension Plans Before the House Comm, on Ways and Means, 92d Cong., 2d Sess. 784 
( 1972). This provision could have a serious impact on the practical effectiveness of the 
Act, however, since the possibility of an attorney’s fees assessment may discourage 
meritorious as well as frivolous suits. See 1973 House Hearings 512.

187. See Written Statements Submitted to the House Ways and Means Comm, on 
Illi 10I7O 93d Cong., 1st Sess. 1072-74 (1973); Note, supra note 43, at 308-09.

CIVIL SUITS AGAINST FIDUCIARIES

Any participant, beneficiary, fiduciary, or the Secretary of Labor may 
bring a civil suit to recover losses suffered by the plan against a fiduci
ary who has violated the Act’s provisions.185 186 Such a suit also may seek 
to enjoin any act or practice that violates the Act or the terms of the 
plan, or to obtain other equitable relief to redress fiduciary violations, 
enforce the provisions of the Act, or implement the terms of the plan.1M 
Since participants and beneficiaries have a direct interest in the sound 
operation of their plan, they should be entitled to protect their rights 
by civil suit. Enforcement by participants alone, however, would he 
inadequate; plan participants might be unaware of fiduciary violations, 
might have too insignificant an interest to justify the expense of a 
lawsuit, or even might be pressured into not bringing an action.187 
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Indeed, one witness testified that participants and beneficiaries would 
have adequate remedies only if a fund were created to provide expert 
legal senices and advice.188 Although Congress did not accept this 
proposal for free legal services, the Act does prohibit intimidation of 
participants or beneficiaries 189 * 191 and requires that certain information be 
disclosed to plan participants.19" Allowing plan fiduciaries to sue to 
correct violations by other fiduciaries offers an important protection for 
employee benefit funds. Fiduciaries can discover breaches of duty 
more easilv than can participants or beneficiaries, and since a fiduciary 
knowing of a breach has a duty to make reasonable efforts to remedy 
it,”’ the Act may require fiduciaries to bring suit in some circumstances.

188. See 1973 House Hearings 31-33.
189. See Employee Retirement Income Security Act of 1974, §§ 510, 511, 29 U.S.C.A. 

R 1140, 1141 (1975). Section 510 prohibits any person from disciplining, firing, dis
barring or discriminating against any participant or beneficiary for exercising any of his

nghts under the Act or for testifying in any inquiry or proceeding relating to the Act. 
Section 511 provides criminal penalties for the use of fraud, force, or threats of force 
to restrain or coerce any participant or beneficiary for the purpose of interfering with 
his exercise of any right under the terms of the plan. Id. These provisions were con
sidered necessary to secure completely the rights and expectations created by the Act. 
See Senate Labor Report 36.

190 See Employee Retirement Income Security Act of 1974, §§ 102(a)(1), 104(b) 
3), 29 U.S.C.A. §§ 1022(a)(1), 1024(b)(3) (1975). For example, the administrator 

of an employee benefit plan must furnish each participant and each beneficiary receiving 
benefits with a comprehensive summary plan description written in a manner calculated 
to be understood by the average plan participant, and with other information summariz
ing the plan’s latest annual report. Id. Additional information must be furnished to 
participants and beneficiaries upon request. See id. § 105(a), 29 U.S.C.A. § 1025(a).

191. Id. § 405(a)(3), 29 U.S.C.A. § 1105(a)(3).
192. Id. § 502(a)(2)(5), 29 U.S.C.A. § U32(a)(2)(5).
193. See id. §§ 101-11, 29 U.S.C.A. §§ 1021-31.
194. Id. § 504, 29 U.S.C.A. § 1134 (1975). The Secretary’ of Labor may require the 

submission of books and records to support data filed pursuant to the Act, or can inspect 
books and records on the premises if he has reasonable cause to believe that a violation 
may exist, or if his entry is pursuant to an agreement with the plan. Id. § 504(a), 29 
US.C.A. § 11.34(a) (1975). Since producing books and records at the office of the 
$+'< r< tary of Labor is more expensive than audits on the premises, fiduciaries may have 
to pennit such audits to comply with the prudent man rule. Moreover, the Secretary of 
l abor may require agreements allowing inspections on the premises before granting vari- 
•nces or accepting settlements. See 120 Cong. Rec. S 15750 (daily ed. Aug. 22, 1974)

remarks of Senator Javits).
Several witnesses opposed this grant of broad investigatory powers to the Secretary 

of Labor on the ground that unnecessary and burdensome fishing expeditions would 
result. See 1970 House Hearings 108-11. Such fears probably are groundless, how- 
over, because the Secretary of Labor will have the time and resources to conduct only 

The Act also allows the Secretary of Labor to bring suit against those 
who have violated the provisions of the Act.192 The Secretary should 
possess sufficient information under the Act’s reporting and disclosure 
requirements 193 to discover most violations, and he also has authority 
to conduct investigations to determine whether any person has violated 
or is about to violate any provision of the Act.194 Although the Secre
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tary enjoys this broad investigative authority, he cannot seek anv reme
dies not available to participants and beneficiaries.195 196

random sample inspections. See 1970 House Hearings 490 (remarks of Secretary- of 
Labor George P. Schultz); Note, supra note 43, at 307-08. To lessen interference with 
plans, the Act also provides that the Secretary cannot require the submission of books 
and records more than once in a 12 month period, unless he has reasonable cause to 
believe a violation exists. See Employee Retirement Income Security Act of 1974, 
§ 504(b), 29 U.S.C.A. § 11.34(b) (1975).

195. See Employee Retirement Income Security Act of 1974, § 504(a)(2), 29 
U.S.C.A. § 1134(a)(2) (1975). The Nixon Administration recommended that the 
Secretary be given authority to seek a civil penalty in the discretion of the court to 
assure more flexible and just treatment. See Administration Recommendations, supra 
note 108, at 3.

196. Employee Retirement Income Security Act of 1974, §§ 502(e)(1), (f), 29 
U.S.C.A. §§ 1132(e)(1), (f) (1975). Precluding state courts from interpreting the 
Act’s fiduciary provisions fosters the development of uniform standards. See Note, 
supra note 43, at 288 n.117. State and federal courts share concurrent jurisdiction 
over suits by participants or beneficiaries to recover benefits. Employee Retirement 
Income Security Act of 1974, § 502(e)(1), 29 U.S.C.A. § 1132(e)(1) (1975).

197. Employee Retirement Income Security Act of 1974, § 502(e)(2), 29 U.S.C.A. 
§ 1132(e)(2) (1975). These broad venue provisions could be burdensome to plan 
fiduciaries, especially institutions that administer large multi-state plans. See 1973 
House Hearings 775.

198. Employee Retirement Income Security Act of 1974, § 502(h), 29 U.S.C.A. 
§ 1132(h) (1'975).

199. See id. § 502(b), 29 U.S.C.A. § 1132(b) (1975); notes 192-195 supra and 
accompanying text.

200. See Employee Retirement Income Security Act of 1974, § 2003(a), 26 U.S.C.A. 
§ 4975(a) (1975); Conference Report 306.

The district courts of the United States have exclusive jurisdiction 
over civil actions brought to enforce the Act’s fiduciary requirements 
without regard to the amount in controversy or the citizenship of the 
parties.190 The Act provides that suits may be brought in the district 
where the plan is administered, where the breach of duty occurred, 
or where the defendant resides or may be found, and that process mav 
be served anywhere in the United States.197 Furthermore, the Secretary 
of Labor mav intervene in any action involving fiduciary responsibilities, 
and both the Secretary of Labor and the Secretary of the Treasury

* J J

must be served with a copy of the complaint in anv such action.1'* 
These provisions easing the usual jurisdictional requirements and fa
cilitating oversight by the Labor and Treasury departments will assure 
effective regulation of pension plan fiduciaries.

ENFORCEMENT OF PROHIBITED TRANSACTION RULES

The Labor Department and the IRS share responsibility for enforc
ing the prohibited transaction rules. The Labor Department directs 
its enforcement effort against fiduciaries by bringing civil suits for re
imbursement of losses suffered by a plan,199 and the IRS focuses on the 
party in interest, the disqualified person, who deals with the plan im
properly.200
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The Act provides that the IRS can impose an excise tax on the 
disqualified individual equal to five percent of the amount involved 
in the transaction.2"1 The partv in interest also must correct the pro
hibited transaction within a certain period of time 201 202 by undoing the 
transaction to the extent possible and placing the plan in a financial 
position no worse than it would have been in if the party in interest 
had acted in accordance with the highest fiduciary standards.203 If 
the partv in interest does not correct the transaction within the correc
tion period, the IRS may impose a second tax equal to 100 percent of 
the amount involved.204 The five percent tax is imposed automatically 
without regard to the intent of the violator, but the IRS can waive or 
abate the 100 percent tax for failure to correct the transaction when
ever it is appropriate.205 206 This excise tax should be an efficient and 
effective method of dealing with prohibited transactions.200 Instead 
of injuring the fund and its beneficiaries through loss of qualification,207 
the excise tax will penalize the partv in interest who engages in the 
prohibited transaction and encourages the disqualified person to restore 
to the fund any losses resulting from the transaction.

201. Employee Retirement Income Security Act of 1974, § 2003(a), 26 U.S.C.A. 
‘ 4975(a) (1975). ‘’‘Amount involved’’ is the fair market value of the property given 
or received, whichever is higher, determined as of the date of the transaction. Con
ference Report 321. This formula parallels the excise tax provisions of the 1969 Tax 
Rt form Act covering self-dealing in private foundations. Compare Employee Retirement 
Income Security Act of 1974, § 2003(a), 26 U.S.C.A. § 4975(a) (1975) with Int. Rev. 
Code of 1954, § 4941. The excise tax applies only to qualified tax exempt plans. 
Set Employee Retirement Income Security Act of 1974, § 2003(a), 26 U.S.C.A. § 4975
e)(l) (1975); Int. Rev. Code of 1954, §§ 401(a), 403(a), 405(a). When the 

violation does not involve a qualified tax exempt plan, the Act permits the Secretary 
of Labor to impose a civil penalty on the party in interest identical to the excise tax. 
Employee Retirement Income Security Act of 1974, § 502(i), 29 U.S.C.A. § 1132(i) 
(1975).

202. See Employee Retirement Income “Security Act of 1974, § 2003(a), 26 U.S.C.A. 
* 4975(f)(6) (1975). The correction period begins on the date the prohibited trans
action occurs, and ends 90 days after the mailing of a deficiency notice with respect to 
the 100 percent tax. An extension of time may be granted by the Secretary of the 
Treasury if reasonable and necessary to bring about a correction. Id.

203. Id. § 2003(a), 26 U.S.C.A. § 4975(f)(5) (1975). In correcting a transaction, 
a party in interest must use the highest market value existing during the correction 
period; thus the plan receives the benefit of any bargain that may have resulted from 
the transaction. See id. § 2003(a), 26 U.S.C.A. § 4975(f)(4)(B) (1975); Con
ference Report 321-22.

204. Employee Retirement Income Security Act of 1974, § 2003(a), 26 U.S.C.A. 
i 4975(b) (1975). The “amount involved” for the purpose of this 100 percent tax 
is determined by reference to the highest market value during the correction period. 
Id. § 2003(a), 26 U.S.C.A. § 4975(f)(4)(B) (1975). Since the party cannot specu
late with or earn income on the “amount involved,’ during the correction period, he 
should not delay in returning that amount to the plan.

205. See id. § 3003(a), 29 U.S.C.A. § 1203(a); Conference Report 321-22.
206. See Administration Recommendations, supra note 108, at 3.
207. See notes 27-28 supra and accompanying text.
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The overlapping responsibilities of the Labor Department and the 
Treasury Department may cause inefficiencies in the administration of 
the prohibited transaction rules. Critics have charged that such a 
system also will inhibit fair and flexible application of penalties.208 
Both departments will have to cooperate to avoid unnecessary expense 
and duplication of effort,209 however, and the different focus of each 
department should minimize conflicts. Indeed, the presence of two 
enforcement agencies actually may result in fairer and more compre
hensive enforcement.

208. See Senate Finance Hearings 636-37, 682-83; Administration Recommendations, 
supra note 108, at 3. The Administration recommended that the Department of Labor 
be given full responsibility for enforcing the prohibited transaction provisions, includ
ing the authority to impose sanctions on parties in interest as well as fiduciaries. See id.

209. The Act requires that the Secretaries of Labor and the Treasury consult with 
each other to coordinate rules and regulations relating to prohibited transactions. Em
ployee Retirement Income Security Act of 1974, § 3003(b), 29 U.S.C.A. § 1203(b) 
(1975). Each Secretary also is required to notify the other of any violations of the 
prohibited transaction rules. See id. § 3003(c), 29 U.S.C.A. § 1203(c) (1975). See 
generally id. § 3004, 29 U.S.C.A. § 1204 (1975).

210. See Levin 178-79; D. Rothman, supra note 77, at 148.
211. See 120 Cong. Rec. S 15760 (daily ed. Aug. 22, 1974) (remarks of Senator 

Bentsen ).
212. See 1973 House Hearings 472-76; Written Statements Submitted to the House 

Comm, on Ways and Means on HR. 10470, 93d Cong., 1st Sess. 1003 (1973).
213. See Levin 28-29; cf. Hearings on the Investment Policies of Pension Funds 

Before the Suhcomm. on Fiscal Policy of the Joint Economic Comm., 91st Cong., 2d 
Sess. 166 (1970) (pension fund administrators will be driven into expert arms of banks 
and trust companies).

Conclusion

Although some commentators note that fear of embarrassment and 
a natural desire to preserve pension funds deter illegal behavior and 
unwise investments,21" such indirect “sanctions” clearlv have not pre
vented serious pension fund abuses in the past. By specifically ad
dressing nearly every type of mismanagement or conflict of interest 
that has occurred or can be imagined, the Employee Retirement Income 
Security Act of 1974 takes a much more comprehensive approach.211 
Preventing the relatively small number of fiduciary abuses does entail 
some costs for all employee benefit funds, of course, ranging from in
creased paperwork to the higher salaries needed to secure more com
petent and experienced administrators.212 Consequently, the Act max 
increase concentration of pension plan assets in financial markets and 
cause the growth of large funds that can be managed more efficientlv 
and attract better personnel.213 By establishing certain standards for 
behavior, however, the Act will save plans high litigation expenses in 
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the long run.211 Moreover, since the Act only sets minimum fiduciary 
standards, it will not impose unreasonable restraints on private free 
choice, and will not force all emplovee benefit funds to be identical.214 215

214. See Levin 290-91. One drawback of definite standards is that fiduciaries might 
prefer to follow the letter of the law when equitable solutions are needed in a par
ticular case. See id. at 289.

215. See House Report 9.
216. See R. Nader & K. Blackwell, supra note 34, at 117; 120 Cong. Rec. H 8697 

daily ed. Aug. 20, 1974) (remarks of Representative Perkins); of. Senate Finance
Report 10-11 (purpose of bill to encourage establishment of new plans). The burdens 
imposed by the Act, especially the vesting and funding requirements, actually might 
discourage the growth of the private pension plan system. See R. Nader & K. Black- 
well. supra at 117. See generally 1970 House Hearings 464-65 (testimony of Secre- 
tary of Labor George P. Schultz) (need to balance competing interests of participants 
-'D as not to discourage development of plans). Some of the hidden costs of private 
pensions are reflected in lost tax revenues, higher consumer prices, reduced labor 
mobility, and great concentrations of economic power, especially in banks. See R. 
Nader & K. Blackwell, supra at 102-04.

217. See American Enterprise Institute For Public Policy Research, Issues 
Affecting Private Pension Plans 4 (1971); R. Nader & K. Blackwell, supra note 
14, at 122-23, 1970 House Hearings 192-94 (testimony of Walter Reuther).

218. See R. Nader & K. Blackwell, supra note 34, at 124-26, 163-68.

Perhaps the Act’s most serious weakness does not concern the ade
quacy of its fiduciary standards or methods of enforcement, but its 
continued reliance on voluntary action by employers to establish wel
fare and pension plans. The Act provides few protections for the mil
lions of workers who are not covered by private pension plans.216 Con- 
sequently, more radical proposals have been advanced by those who 
consider the private pension system inadequate and inefficient. Alter
natives include a dramatic increase in social security benefits 217 and 
the creation of competitive private institutions regulated by the Securi
ties and Exchange Commission and designed to make investments and 
provide annuities to employees upon retirement.218 Although these 
alternatives might ensure that more workers receive adequate retire
ment incomes, the Employee Retirement Income Security Act of 1974 
takes a necessary first step in guaranteeing fair and honest administra
tion of retirement plans. In the area of fiduciary responsibility, the 
Act provides comprehensive protections for workers. Only the experi
ence of monitoring pension plans under the Act will prove whether 
these protections are sufficient in all respects.

Charles B. Blakinger





COMMENTS

FEDERAL INTERVENTION IN STATE CRIMINAL 
PROCEEDINGS: INADEQUATE REMEDIES IN 
ADEQUATE FORUMS

W hen a state threatens or actually commences a criminal prosecu
tion against conduct arguably protected by the Constitution, the state 
defendant1 2 frequently asks a federal court for declaratory or injunctive 
relief ~ against the threatened or ongoing state criminal proceedings, 
hi deciding whether to intervene in the state proceeding,3 the federal 
court must reconcile the state’s legitimate interest in the enforcement 
of its own criminal laws and the federal courts role as the primary 
guardian of federal constitutional rights.4

1. A state defendant becomes a federal plaintiff when he seeks intervention in 
federal court. Accordingly, throughout this article, the two terms will be used inter-
hangeablv. The term defendant as used in this context denotes actual defendants 

as well as those persons faced with the imminent threat of prosecution.
2. See Declaratory Judgment Act, 28 U.S.C. §§ 2201-02 (1970). The general 

statuton prohibition against enjoining state proceedings does not bar injunctions 
"Uvd under the Civil Rights Act of 1871, the statute under which intervention ac-

hons are brought. Mitchum v. Foster, 407 U.S. 225, 242-43 (1972) (section 1983 
injunction power is an expressly authorized exception to anti-injunction legislation); 
•»> 28 U.S.C. § 2283 (1970) (anti-injunction act); Civil Rights Act of 1871, § 1, 
42 U.S.C. § 1983 (1970).

3. Intervention is the term commonly used for federal actions arising under sec- 
tion 1983 and its jurisdictional counterpart directed at halting pending or threatened 
state criminal proceedings. 28 U.S.C. § 1343(3) (1970); Civil Rights Act of 1871, 

> 1, 42 U.S.C. § 1983 (1970). This doctrine, heretofore applied only in state criminal 
proceedings, recently has been expanded to include federal relief against pending state 
civil procedings brought in aid of a closely related state criminal statute. See Huff
man v. Pursue, Ltd., - U.S. -, 43 U.S.L.W. 4379, 4384 (U.S. Mar. 18, 1975) (No. 
73-296) (intervention doctrine applied to pending state nuisance proceeding; relief 
denied).

4. See Steffel v. Thompson, 415 U.S. 452, 463-65 (1974); Perez v. Ledesma, 
401 U.S. 82, 104 (1971) (Brennan, J., with White & Marshall, J.J., concurring and 
dissenting); Maraist, Federal Intervention in State Criminal Proceedings: Dombrow
ski, Younger and Beyond, 50 Texas L. Rev. 1324 (1972). Serious doubt exists about 
the < onstitutional source of the federal courts’ role as the primary guardians of federal 
rights. Compare Palmore v. United States, 411 U.S. 389, 401 (1973) (Congress was 
not required to vest inferior federal courts with any jurisdiction) and Huffman v. 
Pursue, Ltd., - U.S. -, 43 U.S.L.W. 4379, 4382 (U.S. Mar. 18, 1975) (No. 73-296) 
(extending policy against federal judicial interference in state matters) with Ex parte 
^oung. 209 U.S. 123, 160 (1908) (limiting applicability’ of 11th amendment due to 
need for a federal forum) and Cohen v. Virginia, 19 U.S. (6 Wheat.) 264, 376 (1821)
1federal courts have no right under the Constitution to decline jurisdiction when the 
power is given). In cases arising under § 1983, however, Congress has expressed a 
'tatuton preference for a federal forum to protect constitutional rights. See Monroe

[1143]
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Under present Supreme Court doctrine, the availability of federal 
intervention into state criminal proceedings turns on the timing of the 
federal plaintiff's action as well as the type of relief requested. If the 
state initiates a criminal proceeding before the federal plaintiff com
mences an action in federal court, the federal court will refuse to grant 
injunctive or declaratory relief unless the federal plaintiff proves that 
the state is actins in bad faith or that other unusual circumstances 0
exist.5 On the other hand, if the federal plaintiff initiates his federal 
action before the state begins criminal proceedings against him, he 
need not show bad faith or unusual circumstances; an allegation that 
the statute under which the state has threatened to prosecute is un
constitutional will afford the federal court an adequate basis to hear 
the intervention petition.'1 Where no state criminal proceeding is pend
ing, however, the federal court probably will grant only a declaratory 
judgment.

The race-to-the-courthouse and relief requested standards do add 
certaintv to this previously confused area of the law; as presently 
formulated, however, these tests do not necessarily promote the under
lying policies of assuring state criminal defendants an adequate forum 
in which to raise their federal constitutional claims while limiting 
federal intrusion into the state criminal process. The availability and 
tvpe of federal relief from allegedly unconstitutional state criminal 
proceedings must be analyzed, interpreted, and applied in light of these 
overriding principles.

The Race-to-the-Courthouse

DEVELOPMENT OF THE DOCTRINE

In reviewing intervention petitions, the federal courts typically have 
focused their inquiry on whether there is an adequate state forum in

v. Pape, 365 U.S. 167, 173 (1961) (purpose of section 1983 is to provide a federal 
remedy where state remedy inadequate); Civil Rights Act of 1871, § 1, 42 U.S.C. 
§ 1983 (1970).

Intervention does not provide the only means for federal courts to monitor the 
states’ enforcement of their criminal laws. The Supreme Court can review final state 
decisions on certiorari or appeal and the district courts can issue writs of habeas 
corpus after the state criminal processes have been exhausted. 28 U.S.C. §§ 1257, 
2241, 2254 (1970); see Ex parte Royall, 117 U.S. 241, 252-53 (1886) (except in 
special circumstances, writ of habeas corpus not issued until state remedies exhausted); 
C. Whk;ht, Law of Federal Courts § 53, at 212 (2d ed. 1970); Maraist, supra at 
1324-38 (because intervention comes before state criminal process is exhausted, it is 
more intrusive than Supreme Court review or habeas corpus). Since these alterna
tive avenues of federal review exist later in the litigation process, intervention presents 
the question of the timing of federal review rather than the availability and scope of 
relief.

5. See Younger v. Harris, 401 U.S. 37, 53-54 (1971); Dombrowski v. Pfister, 380 
U.S. 479, 490-92 (1965).

6. See Steffel v. Thompson, 415 U.S. 452, 462 ( 1974).
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which the federal plaintiff can raise his federal constitutional claims. 
When the state provides a forum, federal courts will presume it is 
adequate for the vindication of federal constitutional rights. Thus, 
in refusing to enjoin threatened state prosecutions in Douglas v. City 
of Jeannette,1 the Supreme Court reasoned that the mere possibility 
a state criminal conviction would violate constitutional guarantees is 
not a sufficient basis for intervention.7 8 Applying a similar rationale 
in Younger v. Harris,9 the Supreme Court refused to enjoin a pending 
good faith state prosecution based on a statute that the federal plain
tiff claimed was impermissiblv overbroad and vague.10 In both Doug

7. 319 U.S. 157 (1943).
8. Id. at 164-65. In Douglas the Supreme Court refused to enjoin state prosecu- 

tions of Jehovah’s Witnesses for soliciting door-to-door without having obtained 
licenses required by a city ordinance. Id. at 160. In Murdock v. Pennsylvania, de-
lded the same day as Douglas, the Court highlighted the distinction between the 

availability of federal intervention and the constitutionality of the underlying state 
action by declaring the statute applied in Douglas unconstitutional on its race. 319 
I S. 105, 114 (1943) (licensing tax on sale of religious books unconstitutional prior 
restraint on exercise of first amendment rights).

In Douglas, the Court invoked a federal policy limiting interference with state 
riminal proceedings to those exceptional cases where an injunction is necessary to 

present irreparable injury that is clear and imminent. 319 U.S. at 163. Noting that 
the possibility of injury is incidental to every criminal proceeding that is brought 
lawfully and in good faith, the Court found such an allegation of injury insufficient 
t warrant removal of the case from the state system for a federal determination of 
the constitutional issue. Id. at 164-65.

9. 401 U.S. 37 (1971).
10. See id. at 53-54 (California Criminal Syndicalism Act). Emphasizing that 

state proceedings had already commenced and stating that the chilling effect of the 
pr--m cution on first amendment rights does not provide a sufficient basis, by itself, to 
warrant interference with an ongoing state prosecution, the Court held that federal 
courts can grant injunctions only on a showing of bad faith, harassment, or other 
' vtraordinary circumstances. Id.

The Supreme Court recently explained the meaning of the extraordinary' circum
stances exception. See Kugler v. Helfant, — U.S. —, 42 U.S.L.W. 4487 (U.S. April 
28, 1975) (Nos. 74-80 & 74-277). Helfant, the federal plaintiff, was a member of 
’h" New Jersey bar and a former municipal court judge; he was the target of a state 
grand jury investigation. Ten minutes before he was scheduled to testify, the justices 
of the New Jersey Supreme Court directed Helfant to discuss the investigation with 
the court in chambers. Id. at —, 43 U.S.L.W. at 4488. Helfant alleged that as a result 
of these conversations and out of a fear of disbarment he waived his fifth amendment 
privilege before the grand jury. Id. Claiming the justices’ questions tainted the 
entire state system and precluded him from receiving a fair determination of the 
waiver issue in the courts of New Jersey, Helfant petitioned the federal court for 
intervention. Id. The Supreme Court denied relief, noting that while it was impossi
ble to anticipate and define every' situation that might create those extraordinary cir
cumstances warranting intervention, the term was used in Younger to mean an extra
ordinarily pressing need for immediate federal equitable relief, not merely a highly 
unusual factual situation. Id. at —, 43 U.S.L.W. at 4489.

Although Younger dealt only with the availabilitv of injunctive relief, in five cases 
decided the same day the Supreme Court refused to grant declaratory judgments 
against pe nding good faith state prosecutions. See Samuels v. Mackell, 401 U.S. 66 

1971’ (prosecutions under New York’s criminal anarchy statute); Boyle v. Landry,
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las and Younger the Court determined that the state court would 
adequately consider the defendant’s federal constitutional claim and 
found intervention to be unnecessary.* 11

401 U.S. 77 (1971) (prosecutions under Illinois statutes prohibiting various forms of 
violent conduct); Perez v. Ledesma, 401 U.S. 82 (1971) (prosecution under Louisi
ana statute prohibiting display of obscene materials for safe); Dvson v. Stein, 401 
U.S. 200 (1971) (prosecution for possession of obscene materials); Byrne v. Kara- 
lexis, 401 U.S. 216 (1971) (prosecution for showing film “I am Curious (Yellow)”). 
The Court in Samuels noted that the same principles that narrowly restrict the scope 
of federal injunctive relief also limit the availability of declaratory judgments, since 
declaratory judgments ordinarily interfere with and disrupt state proceedings to the 
same extent as injunctions. 401 U.S. 66, 72 (1971). See Younger v. Harris, 401 
U.S. 37, 41 n.2 (1971) (dictum).

11. See Younger v. Harris, 401 U.S. 37, 49-54 (1971 ); Douglas v. City of Jeannette. 
319 U.S. 157, 164 (1943).

12. 415 U.S. 452 (1974).
13. See U.S. Const, art. Ill, § 2. Satisfaction of the case or controversy require

ment is a threshold issue in any federal suit. See generally C. Wright, supra note 4. 
§§ 12, 13. Special problems arise when the state merely has threatened and has not 
commenced prosecution. See Steffel v. Thompson, 415 U.S. 452, 458-59 (1974) 
(direct thre.it of enforcement coupled with arrest and prosecution of companion suffi
cient to satisfy case or controversy requirements); Bickel, Foreword: The Passive 
Virtues—The Supreme Court, 1960 Term, 75 Harv. L. Rev. 40, 75-76 (1961 ); Note, 
Federal Declaratory Relief and the Non-Pending State Criminal Suit, 34 Mo. L. Rev. 
87, 97-106 (1974); Comment, Federal Declaratory Relief from Unconstitutional State 
Statutes: The Implications of Steffel v. Thompson, 9 Harv. Civ. Rights-Civ. Lib. L. 
Rev. 520, 526-29 & n.44 (1974).

14. 415 U.S. 452, 462 (1973). Steffel and a companion distributed handbills 
protesting American involvement in Vietnam. Police had warned both individuals that 
failure to stop their actions would result in arrests. Steffel stopped, but his companion 
continued to distribute and was arrested for criminal trespass. Id. at 455-56. Steffel 
petitioned the federal court for relief to protect him from arrest for future distribution 
of handbills. Id. at 454-55.

15. Id. at 462.
16. 380 U.S. 479 (1965).
17. Id. at 487-88.

Where no state forum exists, or where the state forum will not 
protect adequately the federal plaintiff’s constitutional rights, the 
federal courts will intervene in state criminal proceedings. In Steffel v. 
Thompson 12 the Supreme Court, after concluding that the case or con
troversy requirement of article III was met,13 sanctioned federal inter
vention where no state prosecution had been brought and only a federal 
forum existed in which the federal plaintiff could raise his constitutional 
claim.14 Concluding that considerations of equity, comity, and fed
eralism had little relevance in the absence of a pending state pro
ceeding, the Court could find no competing interest to outweigh the 
plaintiff’s right to choose a federal forum.15 16 17 In Dombrowski v. Pfister,"' 
unlike Steffel, the state had already initiated criminal prosecutions/ 
The Supreme Court nevertheless sanctioned intervention because the 
state had brought the prosecutions to harass the defendants and to 

thre.it
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discourage the exercise of constitutionally protected activities.18 19 20 Such 
bad faith prosecutions render the state forum inadequate for the resolu
tion of federal constitutional claims and thus justify federal interven
tion.

18. Id. at 490-92. The Supreme Court in Dombrowski also appeared to reach the 
plaintiffs constitutional challenges of overbreadth and vagueness. See id. at 490-91. 
However, in Younger v. Harris, the Court clearly rejected this alternative ground for 
decision, reasoning that Dombrowski was decided on bad faith grounds alone and that 
the discussion of overbreadth and vagueness was unnecessary to the decision of the case. 
See 401 U.S. 37, 50-51 (1971). This interpretation of Dombrowski conflicts with an 
objective reading of the case, in which the Court stated that nonfrivolous claims of 
overbreadth and vagueness will establish a sufficient threat of irreparable injury to 
satisfy the traditional doctrines of equity and warrant intervention. 380 U.S. at 490.

19. See .380 U.S. at 490-92.
20. See Steffel v. Thompson, 415 U.S. 452, 455-56 (1974). The facts in Steffel 

A» re more complex than those with which the Court chose to deal. See id. at 471 n.19.
21. See Salem Inn, Inc. v. Frank, 501 F.2d 18, 22-23 (2d Cir. 1974), prob, juris. 

Mted tub notn. Doran v. Sah in Inn. Inc., U.S. — —. 43 U.S.l.W. 1308 U.S Nov. 
26, 1974 1 (No. 74-337) (intervention available where state commences criminal prose
cution onl\ one dav after federal action filed). The federal civil action commences 
when the complaint is filed. See Fed. R. Civ. P. 3. In determining the date on which 
the state action begins, the federal courts should look to the date that tolls the statute 
of limitations under state law. This determination would accommodate the various
tate procedures and could be determined easils in federal actions.

The Supreme Court has developed a two-pronged test to review 
inters ention petitions: the federal court should focus first on whether 
a state forum exists and then on whether that forum will provide the 
federal plaintiff an adequate adjudication of the federal constitutional 
claim. This analysis must be applied with great care, however, par
ticularly in complex factual situations, in light of the need to protect 
individual rights without aggravating state-federal tension through 
unnecessary interference with legitimate state interests.

APPLICATION OF THE ADEQUATE FORUM TEST

TO COMPLEX FACTUAL SITUATIONS

The Supreme Court chose to treat Steffel as a simple factual situation 
in which no state forum ever existed.2" The Court, therefore, did not 
have to formulate precise standards for determining when a federal 
court must recognize the existence of a state forum for purposes of fed
eral intervention. In applying the mandate of Steffel, however, at 
least one lower federal court has decided to require a simple examina
tion of the dates on which the state action commences and the federal 
complaint is filed to determine the existence of an adequate state 
forum; if the federal complaint is filed first, the federal court may act 
as though do state forum exists.21 Although this approach produces 
satisfactory results where, as in Steffel, the state has not filed an action, 
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when applied to more complex situations, the rule aggravates rather 
than mitigates the state-federal tension that the Court in Steffel sought 
to avoid.

Federal Action Filed—State Action Filed Soon Thereafter.
When the state initiates a criminal prosecution soon after the state 
defendant files a federal intervention petition, a federal court apply
ing the date-of-filing standard will adjudicate the federal plaintiff's 
constitutional claim. Federal intervention in such circumstances, 
however, will prevent the state from interpreting and applying its 
own criminal laws. At the same time, since an adequate state forum 
exists, federal intervention will not afford any additional protection of 
constitutional rights to the state defendant. Thus, bv intervening 
when a state has brought a prosecution soon after the plaintiff files 
a petition for intervention, the federal court will create needless state- 
federal tension without concomitant benefit to the individual. The 
federal plaintiff’s choice of a federal forum should be controlling in 
the absence of countervailing considerations;22 however, the states 
legitimate interest in ensuring that its own criminal processes are con
ducted in an orderly fashion23 should outweigh the individual’s 
interest in choice of forums when the constitutional issues raised in 
the federal complaint can be litigated adequately in state court.

22. There is no requirement that the federal plaintiff first seek vindication of his 
federal rights in a state declaratory judgment action. See Steffel v. Thompson, 415 
I S. 452, 175 ii.22 (1974); Lake Carriers’ Ass’n v. MacMullan, 406 U.S. 498, 510 
( 1972); Wisconsin v. Constantineau, 400 U.S. 433, 439 (1971).

23. Sec Stefanelli v. Minard, 342 U.S. 117, 123-24 (1951) (intervention without 
irreparable injury' exposes state criminal prosecutions to insupportable disruption).

24. Sec Perez v. Ledesma, 401 U.S. 82, 103-04 (1971) (Brennan, J.. concurring 
and dissenting) (no pending state action for intervention purposes when nolle prosequi 
of informations entered prior to federal hearing).

It might be desirable to fashion a more flexible test similar to the one employed 
by the federal courts in pendent jurisdiction circumstances. See United Mine Workers 
v. Gibbs, 383 U.S. 715, 725-27 (1966) (pendent jurisdiction a doctrine of discretion, 
not plaintiff’s right). Such a test would allow the courts to examine such variables 
as the adequacy of the state forum, the interests of judicial economy, convenience, and 
fairness to the litigants. These standards, however, would not supply the lower courts 
with sufficiently clear guidelines with which to make intervention decisions. Under 
such a discretionary test, intervention might develop into an all-or-nothing proposition; 
the federal courts either would allow intervention in all instances or abolish it as a 
federal judicial tool. Cf. Shackman, The New Pendent Jurisdiction of the Federal 
Courts, 20 Stan. L. Rev. 262, 285-86 (1967) (discretionary pendent jurisdiction may 
overextend federal power at the expense of orderly state court adjudication). But cf. 
44 Texas I.. Rev 1631, 1635 (1966) (discretionary proceeding desirable).

Federal courts should reject the simplistic date-of-filing analysis and 
adopt instead a standard requiring an examination of whether an ade
quate state forum exists at the time of the federal hearing.24 Bv focus-
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ing on the existence and adequacy of a state forum at that point, 
federal courts will protect the state’s interest in deciding its own crim
inal cases. If the state brings a good faith prosecution at any point 
prior to the federal hearing the state forum in all likelihood will be 
adequate and intervention unnecessary. Furthermore, a state that fails 
to act once it has knowledge of the federal action cannot legitimately 
claim that federal courts are usurping state functions.

When a federal court considers intervention into a single threatened 
or pending state prosecution against a single actor, the standards 
for determining the adequacy of the existing state forum are relatively 
simple. The state must provide reasonable, speedy, and efficient 
means under the circumstances for making the constitutional deter
mination.25 26 Moreover, when a state prosecutes in bad faith the state 
forum will be inadequate.2f’

25. Cf. Georgia H.R. & Banking Co. v. Redwine, 342 U.S. 299, 302-03 (1952) 
procedure requiring filing of over 300 separate claims in 14 counties to protect single

federal claim asserted not plain, speedy, and efficient). Under certain circumstances, 
the state court will be unable to adjudicate the issues before circumstances taking 
place in the interim moot the constitutional claim. If on petition to intervene the 
federal court is able to act before the issue is mooted, the state forum would be in
adequate. See 28 U.S.C. § 2281 (1970).

26. See Dombrowski v. Pfister, 380 U.S. 479, 490 (1965). The federal plaintiff 
an show bad faith on the part of the state through either a subjective test that focuses

on the motives of the state in prosecuting the defendant or an objective test that, by 
contrast, examines a course of conduct from which bad faith can be inferred. See 
\ll(< v. Medrano, 416 U.S. 802, 820 (1974); id. at 836-39 (Burger, C.J., with White 

& Rehnquist, J.J., concurring and dissenting). The objective test is clearly the more 
satisfactory of the two. While an ultimate finding of bad faith under either test may 
be offensive to the states, the objective test involves the harmless procedure of collect
ing documentary evidence from the public record with little intrusion into the state’s 
affairs. A subjective test, on the other hand, might require court appearances by 
various state officers to determine the state’s motive. Regardless of the outcome, such 
an approach would be offensive to the states.

27. To obtain federal intervention the plaintiff must make a showing that he intends 
to engage in future conduct of a similar nature. See O’Shea v. Littleton, 414 U.S. 
488. 498 ¡1974) (to satisfy case or controversy requirement, federal plaintiff must 
demonstrate intention to engage1 in future conduct that max give rise to state prosecu-

• St» llel v. Thompson, 415 U.S. 452, 459-60 (1974) (desire to distribute 
handbills in forthcoming election assures continuing existence of controversy).

28. See Younger v. Hanis, 401 U.S. 37. 41 1071).

Multiple Prosecutions. A state defendant who is arrested but
desires to continue conduct similar to that which gave rise to his 
arrest mav petition the federal court for relief against further threat
ened state prosecutions.27 A federal court applying a strict race-to- 
the-courthouse analysis might refuse to intervene in such a case unless 
the federal plaintiff demonstrates bad faith or unusual circumstances 
Because the state commenced a criminal proceeding before the federal 
action was brought.28 Federal courts should divide the plaintiff’s contin
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uing course of conduct, however, into two parts—that which occurred 
before the arrest and that which occurred after 2! — and then analyze each 
part in light of the adequacy of the pending state criminal prosecution to 
protect the federal plaintiff s constitutional claim. This analysis will 
allow the federal court to grant relief against threatened prosecutions 
and yet preserve the state’s interest in interpreting its laws through a 
single state prosecution.

An individual also mav seek intervention against state prosecution 
after the state has commenced good faith proceedings against others 
who have engaged in similar conduct, though the federal plaintiff has 
not been prosecuted.3" Mechanical application of the race-to-the- 
courthouse standard in such rare parallel defendant situations29 30 31 will 
lead to anomalous results. Federal courts will intervene on behalf of 
plaintiffs who have not been prosecuted by the state but will not 
intervene on behalf of individuals who are being prosecuted. Although 
two individuals possess identical legal claims, one will be denied a 
federal forum. Such use of the race-to-the-courthouse standard re
sults in duplicate judicial efforts because the state and federal courts 
will conduct hearings on identical issues. Moreover, if the federal 
plaintiff prevails, a federal determination of the common legal issue 
mav bind the state court.32 Thus, the federal court may interfere in
directly with a pending state criminal action although existing inter
vention doctrine prohibits direct interference.33

29. Sec California Divers. Promotions, Inc. v. Musick, 505 F.2d 278, 282-83 (9th 
Cir. 1974) (federal relief available only against threatened prosecutions in continuing 
course of conduct).

30. Sec* Steffel v. Thompson, 415 U.S. 452, 455-56 (1974). In the continuing 
course of conduct situation, the arrested individual seeks to continue his conduct. In 
the parallel defendant context, txvo individuals have engaged in similar conduct; one 
is arrested and the other seeks to continue his actions, petitioning the federal court for 
prospective relief.

31. See id. at 476 (Stewart, J., with Burger, C.J., concurring).
32. See note 52 infra and accompanying text.
33. See Younger v. Harris, 401 U.S. 37, 54 (1971 ).

Again, proper analysis of the transactions requires that they be 
divided into two parts—the conduct for which the arrests occurred 
and the conduct for which the parallel defendant seeks federal relief. 
Having severed the conduct in multiple prosecution situations, federal 
courts must conduct a sophisticated inquiry into whether a particular 
state prosecution will provide an adequate forum for the vindication 
of a federal plaintiff’s constitutional rights. The critical issue in such 
cases is whether the questions presented in the state and federal ac
tions are sufficiently similar that a resolution in state court would deter
mine the validity of the federal plaintiff’s constitutional challenge.
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In the continuing course of conduct situation, identical legal issues 
are raised in the state and federal actions, and, in all likelihood, a 
state court decision on the merits of the constitutional claim will be 
applied in any subsequent good faith state prosecution of the same 
individual for similar conduct.34 The state criminal proceeding, there
fore, most likely will afford an adequate forum and federal interven
tion would be improper. Similarly, in the parallel defendant situation, 
the state criminal prosecution of one defendant may resolve adequately 
the constitutional claim raised by the parallel actor in federal court if 
the state and federal actions raise identical legal issues.35 Since dif
ferent individuals control the state and federal litigations, however, 
the likelihood that identical issues will be raised in both actions is 
not as strong as it is in the continuing course of conduct situation. If 
the two courts consider different issues, the first state action will be 
inadequate to determine the federal plaintiff’s possible criminal li
ability in future state prosecutions and intervention will be proper.36

>4. If the state was unsuccessful in defending against the defendant’s constitutional 
him in the first state action but continued to prosecute for similar conduct, subsequent 
‘ it< prosecutions might fall within the bad faith exception of Dombrowski and inter- 

vention would be proper. See Dombrowski v. Pfister, 380 U.S. 479, 490 (1965); cf. 
Douglas v. City of Jeannette, 319 U.S. 157, 165 (1943) (no threat of future prosecution 
after state statute declared unconstitutional).

35. But see Steffel v. Thompson, 415 U.S. 452, 471 n.19 (1974) (pending state 
prosecution of parallel defendant ignored).

16. If the state defendant raises a constitutional claim, in contrast to asserting a 
fac tiial defense, his state claim will not afford the federal plaintiff sufficient protection. 
For example, if the state defendant’s conduct falls within the protected area of the first 
amendment, he may assert that the statute is unconstitutional as applied. If he has 
standing to make such a claim, the federal plaintiff whose activity can be proscribed 
constitutionally can escape prosecution only by challenging the act for overbreadth or 
vagueness; he will not benefit from a determination that the statute is unconstitutional 
as applied to the state defendant. See Broadrick v. Oklahoma, 413 U.S. 601, 615-16 

1973) (adjudication of constitutionality of statute on its face available only where 
substantial overbreadth shown). Under such circumstances the state forum will be 
inadequate to protect the federal plaintiff’s rights and intervention will be proper.

In determining the adequacy of the state forum in both the continuing course of 
conduct and par.dlel actors situations, the federal court should conduct a hearing to 
determine whether a state decision will be dispositive of the federal plaintiff’s con
stitutional claim. If the state proceeding will be adequate, the federal court should 
stax its own proceedings but retain jurisdiction or dismiss the case without prejudice. 
If in the course of the state action the federal plaintiff demonstrates that the state 
court has not protected his interests sufficiently, the federal court should intervene.

37. See Beal v. Missouri Pac. R.R., 312 U.S. 45, 48 (1941) (state stipulated that 
single test case would be brought); cf. Dawley v. City of Norfolk, 159 F. Supp. 642, 
646 I D. Va. 1958) (intervention not required where no threat of future prosecution 
for conduct similar to that which gave rise to original arrest).

W here the federal court does not intervene on the merits, however, 
the threat of multiple prosecutions remains. To avoid this danger, a 
state could stipulate that it would prosecute only one test case.37 If 
the state defendant prevails on the merits of that test case, the threat 
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of future prosecution will have ended.38 If the state court rules that 
the initial state prosecution was constitutional, however, the state could 
institute criminal prosecutions against the federal plaintiff or others 
similarly situated for conduct occurring before the state judgment. 
Therefore, under this test case procedure, the individual who believes 
he is acting in a protected manner will be able to continue his actions, 
though he remains subject to further prosecution if the state’s action is 
upheld in the test case. Alternatively, where the state refuses to 
stipulate to the test case arrangement, the federal court should enjoin 
all subsequent state prosecutions of the federal plaintiff until the test 
case is decided.39

38. Cf. Dombrowski v. Pfister, 380 U.S. 479, 490 (1965) (state’s bad faith prosecu
tion warrants intervention); Douglas v. City of Jeannette, 319 U.S. 157, 165 (1943) 
(no threat of state prosecution after statute invalidated).

39. See Beal v. Missouri Pac. R.R., 312 U.S. 45, 48 (1941) (injunction available 
where state refuses to stipulate to single test case) (dictum). Before enjoining future 
prosecutions under the test case procedure, the federal court should balance the merits 
of the individual’s claim against the danger his action will present to society if allowed 
to continue while the state is prosecuting the test case. Cf. Boyle v. Landry’, 401 U.S. 
77, 78 (1971 ) (intervention refused where challenged statutes dealt with violent con
duct such as aggravated assault, aggravated battery, and intimidation).

The federal court must phrase carefully the injunction to avoid a decision on the 
merits of the federal plaintiff’s constitutional claim. If the order reaches the merits 
it may bind the state courts through res judicata; the federal court in this wav effec
tively will have intervened even though an adequate state forum exists. See California 
Divers. Promotions, Inc. v. Musick, 505 F.2d 278, 282 (9th Cir. 1974) (order should 
be framed prospectively to avoid interference with pending prosecution). In addition, 
an injunction that speaks to the merits of the federal plaintiff’s claims will protect 
forever conduct occurring while the injunction is in effect, even if the injunction is 
reversed on appeal. See notes 54-55 infra and accompanying text.

40 See Dombrowski v. Pfister, 380 U.S. 479, 490, 492 ( 1965).
41. See Steffel v. Thompson, 415 U.S. 452, 462-73 (1974). In Steffel, the federal 

plaintiff dropped his request for injunctive relief on appeal although he had requested 

The Proper Relief

Once a federal court has decided to intervene in a state criminal 
proceeding, it must fashion relief that will be broad enough to protect 
the rights of the state defendant but also will minimize the intrusion 
into state affairs. Under present Supreme Court doctrine, when a 
federal plaintiff demonstrates that a state has brought a prosecution 
in bad faith, the federal court may grant either injunctive or declara
tory relief because the state has no legitimate interest in the prosecu
tion.40 Where the state has threatened a good faith prosecution that 
the plaintiff alleges to be unconstitutional, however, the federal court 
will probably grant only a more limited form of relief, the declaratory 
judgment.41 Although not all of the justifications advanced for the 
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distinction between declarator}’ judgments and injunctions can with
stand careful analysis, the ultimate conclusion that declaratory judg
ments are less intrusive than injunctions is warranted.

The Supreme Court in Steffel v. Thompson 42 based the declaratory 
judgment-injunction distinction on the ground that Congress intended 
the declaratory judgment to serve as “an alternative to the strong medi
cine of the injunction . 43 The notion that the Declaratory Judg

it in the district court. Id. at 456 & n.6, 463. Although the Supreme Court has never 
’» t ided the issue, its conclusion in Steffel that declarator}- judgments have a less intru- 

uve effect on state affairs than injunctions suggests that injunctive relief will not be 
granted in the absence of bad faith or other unusual circumstances. See id. at 468-73; 
Field. Abstention in Constitutional Cases: The Scope of the Pullman Abstention Doc
trine. 122 U. Pa. L. Rev. 1071, 1182 (1974). But see 414 Theater Corp. v. Murphy, 
499 F 2d 1155, 1162 (2d Cir. 1974) (injunction available when no state prosecution 
pending).

42. 415 U.S. 452 (1974).
43. Id. at 466; see Perez v. Ledesma, 401 U.S. 82, 111-15 (1971) (Brennan, J., 

> :th White & Marshall, JJ., concurring and dissenting) (injunction more intrusive than 
declaratory judgment).

44 . 28 U.S.C. §§ 2201-02 (1970).
45. See Steffel v. Thompson, 415 U.S. 452, 478 (1974) (Rehnquist, J., with Burger, 

C.J., concurring); S. Rep. No. 1005, 73d Cong., 2d Sess. 2-3 (1934). Professor 
Sunderland, the man most responsible for the adoption of a declaratory judgment pro- 
edurr in the United States, suggested eight factual categories in which the new 

declarator) remedy should apply. Seven categories involved situations where no exist
ing remed) was proper. In the eighth hypothetical category a declaratory judgment 
was to be available “fwjhere plaintiff as a strict matter of law, has a right to an 
injunction, yet on account of the peculiar facts of the case the court may prefer to 
substitute a declaration of right as a more suitable remedy.” Sunderland, A Modern 
Evolution in Remedial Rights—The Declaratory Judgment, 16 Mich. L. Rev. 69, 87 

1917 *. Therefore, while in some cases a declaratory judgment might be less intru
sive, this is certainly not the rule in all cases.

46 See Steffel v. Thompson, 415 U.S. 452, 480-84 (1974) (Rehnquist, J., with 
Burger, C J., concurring) (state courts not compelled to follow federal declaratory 
judgments). But see id. at 476-78 (White, J., concurring) (federal declaratory judg
ment binding on the states). See generally Note, The Res Judicata Effect of Declara
tory Relief in the Federal Courts, 46 S. Cal. L. Rev. 803, 825-41 (1973); Comment, 
supra note 13, at 541-59.

ment Act44 was designed to provide a milder alternative to the injunc
tion ignores certain historical evidence and proves little about the 
actual effect of the remedy. The legislative history of the Act demon
strates that Congress passed the legislation primarily to eliminate tra
ditional barriers to judicial relief; the Act obviates the requirement 
that a prospective plaintiff violate the law before he is entitled to a 
judicial determination of the constitutionality of his proposed actions.45

A second rationale supporting the argument that federal declaratory 
judgments intrude less into state affairs than do equally broad injunc
tions rests on the assumption that declaratory judgments do not bind 
subsequent state criminal adjudications.46 To avoid the constitutional 
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ban on achisory opinions,47 however, federal declaratory judgments 
either must be accorded a res judicata effect in subsequent state crim
inal proceedings or be so closely related to the issuance of an imple
menting injunction that they are deemed final.48 49 In either situation, 
a distinction between the intrusive effect of a declaratory’ judgment 
and an equallv broad injunction cannot be based upon their relative 
binding effect in subsequent state criminal adjudications.

47. U.S. Const, art. Ill, § 2 (case or controversy requirement); see C. Wright, 
supra note 4, § 12, at 37. The Supreme Court has held that declaratory judgments are 
not advisory opinions and are binding in subsequent adjudications. Sec Aetna Life 
Ins. Co. v. Haworth, 300 U.S. 227, 240-41 (1937) (federal Declaratory Judgment 
Act satisfies case or controversy requirement); cf. Nashville, C. & St. L. Rv. v. Wallace, 
288 U.S. 249, 264-65 (1933) (Tennessee Declaratory Judgment Act satisfies article 
III requirements).

48. See Note, supra note 46, at 832, 839-40. See generally Restatement Second 
of Judgments, Introductory note to Chapter 3, at 1, (Tent. Draft No. 1, 1973); id. 
§§ 47. 48, 60.

49. See Note, supra note 46, at 850-51. None of the reasons traditionally advanced 
for withholding res judicata effect from a federal declaratory judgment in a subsequent 
state criminal proceeding withstands analysis. See id. at 826. Courts often have 
decided that res judicata cannot apply to declaratory judgments where the federal 
civil action is brought against an officer of the state, but the criminal proceeding is 
brought in the name of the state; if a judgment is to have a res judicata effect, then 
must be an identity of parties in the federal and state actions. See State v. Rogers. 
198 S.C. 273. 274-76. 17 S.E.2d 563, 564 (1941); Busby v. State, 51 Tex. Crim 289. 
310-11, 103 S.W. 638, 649-50 (1907). Since the interests of the state are represented 
in both actions, however, the exception to the identity of parties rule for persons in 
privity or sufficiently identified with parties to the prior litigation should apply. See 
Note, supra at 828; cf. Youngstoyvn Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 584-85 
(1952) (seizure of steel mills by Secretary of Commerce is an action of the United 
States Government); Nixon v. Sirica, 487 F.2d 700, 709 (D.C. Cir. 1973) (no dis
tinction between injunction against officer of executive branch and injunction against 
President).

Since the determination of constitutionality is a question of layv, a distinction be
tyveen the burdens of proof in criminal and civil cases that are applicable only to 
questions of fact cannot be used to deny the res judicata effect of a declaratory judg
ment in a subsequent criminal action. See Note, supra at 829-30. Even if the relative 
burdens of proof were a factor, the state, not the federal plaintiff, would benefit from 
the loxver burden required in the civil action and no reason would exist, therefore, to 
bar a successful federal plaintiff from asserting res judicata in the subsequent state 
proceeding. Similarly , by precluding the state defendant from the assertion of res 
judicata because of a possible loss of his own fifth and sixth amendment rights to 
confront witnesses, to refuse to testify against himself, and to trial by jury would sub
vert the underlying policies of those constitutional safeguards to protect the criminal 
defendants. See id. at 830-31. But cf. Younger v. Harris, 401 U.S. 37, 44 (19.1’ 
(availability of equitable intervention may limit criminal defendant’s right to a jury 
trial). Because only the defendant can assert res judicata in the state action, to bar 
his use of the plea would protect the state at the individual’s expense. If the defendant 
loses in his federal action, he will still receive all his constitutional guarantees in a 
subsequent state criminal prosecution. When asserting the federal judgment, the suc
cessful feder.il plaintiff should be treated as if he had waived his constitutional rights.

The res judicata effect of a federal declaratory judgment may bind 
the state courts in a subsequent criminal adjudication in three possible 
situations.4'' First, where the defendant in the state criminal prosecu

feder.il
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tion has prevailed in federal court and the two actions arose out of 
the same transaction, res judicata will bar relitigation of the constitu
tional issue by the state court.5" Second, in the continuing course of 
conduct situation, where the same defendant is threatened with addi
tional prosecutions for subsequent conduct, a federal declaratory judg
ment that the threatened prosecution is unconstitutional may have a 
collateral estoppel effect on the initial state prosecution.50 51 Finally, 
where the state prosecutes only one of two or more persons who have 
engaged in identical conduct, a federal declaratory judgment in favor 
of those not prosecuted also may be asserted as collateral estoppel 
against the state by the defendant in the state proceedings even though 
he is not a party or in privity with a party to the federal suit.52 If, on 
the other hand, the declaratory judgment is not given a res judicata 
effect in the subsequent state court adjudication, it must be followed 
closelv by an implementing injunction that will bind the state court 
or the declaratory judgment will be considered an advisory opinion.53

50. The federal courts might limit the res judicata effect of declaratory judgments 
to this single actor-single prosecution situation. Under such an interpretation, the
ase or controversy requirement would be satisfied and declaratory judgments would 

lx- les> intrusive than would injunctions that bind additional parties and subsequent 
prosecutions. Such a limited view of the binding effect of federal declaratory judg
ments. however, would undercut the modern trend to expand the res judicata effect to 
prevent harassment and save judicial time. See Blonder-Tongue v. University Founda
tion. 402 U.S. 313, 326-27 (1971); Bernhard v. Bank of America Nat’l Trust & Savings 
Assn, 19 Cal. 2d 807, 812, 122 P.2d 892, 894 (1942).

51. See Comment, supra note 13, at 550-53.
52. See id. at 554-56. Collateral estoppel mas be asserted defensively although 

no mutuality of parties exists. See Blonder-Tongue v. University Foundation, 402 U.S. 
113, >48-49 (1971) (non-party to first action may assert original judgment as defense 
in subsequent suit by original plaintiff); Bernhard v. Bank of America Nat’l Trust & 
Sav. Assn, 19 Cal. 2d 807, 812, 122 P.2d 892, 894 (1942) (party asserting the plea 
of collateral estoppel need not be party, or in privity with a party, to earlier litigation); 
Rosenberg, Collateral Estoppel in New York, 44 St. Johns L. Rev. 165, 185-93 (1969); 
Vestal, Preclusion/Res Judicata Variables: Parties, 50 Iowa L. Rev. 27, 53-59 (1964).

53. See Steffel v. Thompson, 415 U.S. 452, 477-78 (1971) (White, J., concurring) 
( no reason exists not to make injunctions available to halt subsequent state prosecu
tions); Declaratory Judgment Act, 28 U.S.C. § 2202 (1970). But see Steffel v. Thomp
son, 415 U.S. 452, 480-83 (1971) (Rehnquist, J., with Burger, C.J., concurring) (in
junction effectuating declaratory judgment should be limited to Younger exception of 
had faith or other unusual circumstances). Since a state that initiates a criminal 
prosecution in the face of a federal declaratory judgment probably prosecutes in bad 
faith, injunction of subsequent state prosecutions would be available even under the 
lounger limitation. Cf. Younger v. Harris, 401 U.S. 37, 41, 54 (1971) (relief against 
[x riding state prosecution available only upon showing of bad faith or other unusual 
circumstances); Douglas v. City of Jeannette, 319 U.S. 157, 165 (1943) (no grounds 
to predict state will prosecute under statute that has been held unconstitutional). 
Some commentators contend that the declaratory judgment will be binding and there
fore will satisfy the case or controversy requirement only if accompanied by an im
plementing injunction. See generally E. Borchard, Declaratory Judgments 13-14 
(2d ed. 1941); Currie, The Three Judge District Court in Constitutional Litigation, 32 
U. Chi. L. Rev. 1, 17-18 (1964); Dickson. Declaratory Remedies and Constitutional



1156 The Georgetown Law Journal [Vol. 63:1143

Although neither historical analysis nor the relative binding effect 
of declaratory judgments and injunctions on subsequent state court 
adjudications warrants a distinction between declaratory judgments 
and injunctions in the federal intervention context, differences between 
the two remedies on criminal liability for conduct occurring while the 
injunction or declaratory judgment is being appealed do justify such 
a distinction. Where the state statute is challenged as applied, an in
junction that has been issued in its own right and not merely to imple
ment a declaratory judgment immunizes the conduct that it sanctions. 
If the legislation is challenged on its face, the injunction suspends the 
operation of the state statute. Therefore, acts occurring after an in
junction is issued and while an appeal is pending cannot form the basis 
for a state criminal prosecution if the conduct in question is covered 
by the injunction,* 54 even if the injunction is ultimately dissolved.” 
When the federal court grants only declaratory relief, however, persons 
engaging in conduct proscribed by the statute may be prosecuted in 
state court if the federal order is ultimately reversed on appeal.” 
Therefore, a declaratory judgment that a statute is overbroad or vague 
is less effective in mitigating the chilling effect of allegedly unconstitu
tional statutes and less disruptive of orderly state procedures than is 
an injunction.

Change, 24 Vand. L. Rev. 257, 260 (1971); Developments in the Law-Declaratory 
Judgments, 62 Harv. L. Rev. 787, 869-70 ( 1949); Note, supra note 46 at 841. Of 
course, a state that voluntarily complies with the declaratory judgment accords the 
federal decree the same practical effect as an injunction. See Note*, supra at 839-41.

54. See Perez v. Ledesma, 401 U.S. 82, 124 (1971) (Brennan, |., with White & 
Marshall, J.J., concurring and dissenting).

55. (•’/. Walker City of Birmingham, 388 U.S. 307, 320-21 (1967) (injunction 
prohibiting public demonstration duly issued, however erroneous, must be obeved under 
threat of contempt).

56. See Perez v. Ledesma, 401 U.S. 82, 124 (1971) (Brennan, J., with White & 
Marshall, J.J., concurring and dissenting) (declaratory judgment neither mandates nor 
prohibits state action, it simply rules on constitutionality of action); cf. Kennedy v. 
Mendoza-Martinez, 372 U.S. 144, 155 ( 1963) (pending review of declaratorv judg
ment, (Government is free to apply the* statute).

57. A statute that is unconstitutionally overbroad or vague can lx* narrowed by a 
state court so that it can be constitutionally applied. See Dombrowski v. Pfister, 380 
U.S. 479, 497 (1965) (after federal injunction, state* may bring declaratorv judgment 
action to obtain constitutionally valid construction of statute).

58. A statute struck down as unconstitutional in toto is so offensive to constitutional 
rights th.it it cannot possible be construed narrowly enough to withstand later con
stitutional challenge. See Perez v. Ledesma, 401 U.S. 82, 124-25 (1971) (Brennan. 
|., with White & Marshall, J.J., concurring and dissenting).

59. A statute is unconstitutional as applied if the* particular federal plaintiff s con
duct is protected, though the statute does have* a constitutional application in other 
circumstances. See id.

A statute that is merely overbroad or vague 57 58 as opposed to uncon
stitutional in toto 56 5S or as applied 59 is capable of a constitutional limit59
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ing construction by the state courts. The manner in which a state 
court can narrow the construction of the challenged statute, however, 
differs if the federal court has issued injunctive rather than declaratory 
relief. If an injunction has issued, the state courts can construe the 
statute only through a state declaratory judgment action rather than 
through another criminal prosecution.60 State criminal authorities 
would be unable, therefore, to prosecute anyone during the pendency 
of the declaratory judgment action. If the federal court grants de- 
(laratory relief against use of the statute by state authorities, on the 
other hand, the state may narrow its construction of the overbroad or 
vague provision in a criminal prosecution and need not pursue the 
cumbersome declaratory judgment procedure before the statute can 
be enforced.61 62

60. See Dombrowski v. Pfister, 380 U.S. 479, 491 (1965). In Dombrowski the 
Supreme Court noted that 37 states have declarators judgment procedures. Id. at 491 
n.6 If th« state has no declaratory judgment procedure, however, the federal court 
would have to grant declaratory relief rather than an injunction in order to give the 
>tate a reasonable opportunity to narrow the statute.

61. See Perez v. Ledesma, 401 U.S. 82, 124-25 (1971) (Brennan, J., with White
& Marshall, J.J., concurring and dissenting). If the state chooses to narrow the statute 
in a criminal prosecution while a federal appeal is pending, the federal court granting 
the declarator) relief probably will not issue an implementing injunction against that
state pros« cut ion sine«' the state action will be a legitimate response to the federal
court’s request for a narrowing construction.

62. See Ex parte Young, 209 U.S. 123, 171-72 ( 1908) (Harlan. J., dissenting)
(state attorney general held in contempt for violating federal injunction).

63. See Declaratory Judgment Act, 28 U.S.C. § 2202 (1970).
64. See id.

A comparison of the sanctions that follow violations of federal 
declaratory7 judgments and injunctions further supports the Supreme 
Courts declaratory judgment-injunction distinction. A state officer 
who violates an injunction is immediately subject to contempt pro- 
< redings.' - When a federal court issues a declaratory judgment, how
ever. the threat of contempt is one step removed. Not until the fed
eral court issues an implementing injunction,63 which must be preceded 
by notice and a hearing,64 can a state official’s actions be held to consti- 
tute contempt. Thus, the federal court allows a state greater flexibility 
when it renders a declaratory judgment than it allows when it issues an 
injunction.

Conclusion

In developing a set of inflexible rules to govern intervention deci
sions, the Supreme Court may have lost sight of the adequate forum 
policies that gave rise to the intervention doctrine. The tests devel
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oped by the Court may lead to results that increase friction in the 
federal svstem with no concomitant increase in the protection of in
dividual rights. In place of present doctrine, federal intervention 
should be predicated on a showing that the state has failed to provide 
an adequate and effective means by which to protect federal consti
tutional rights. This guideline would provide the individual with a 
federal forum in which to raise his claims only if he needs one. In 
addition, this suggested standard would strengthen our federal system; 
the availability of intervention would turn on the actions of the states 
in providing or failing to provide adequate forums for the protection 
of individual rights.

David C. Jacobson



CURBING CORPORATE CAMPAIGN 
CONTRIBUTIONS : IMPLYING A CIVIL ACTION FROM 
THE FEDERAL CORRUPT PRACTICES ACT,
18 U.S.C. § 610

Since 1907 Congress, fearing that a corporation’s economic power 
could influence candidates for federal offices,1 has sought to prohibit 
corporate contributions to federal political campaigns.2 Section 610 of 
Title 18 of the United States Code 3 embodies that policy by providing 
for criminal sanctions against corporations and labor unions that make 
direct or indirect contributions to federal campaigns.4 Despite these 
sanctions, illegal corporate and union contributions to candidates for 
federal office persist.5 The United States Justice Department’s meagre 
enforcement of section 610 has encouraged subtle forms of corporate 

1. See United States v. CIO, 335 U.S. 106, 113 (1948); 65 Cong. Rec. 9507 
1924 (remarks of Senator Robinson); 40 Cong. Rec. 96 (1905) (President Roose-

velt’s annual message to Congress recommending ban on corporate contributions). 
Stv also 41 Cong. Rec. 22 (1906) (President Roosevelt lists prohibition of corporate 
ontnbutions as first item of congressional business). Public furor over the role 
orporations played in the presidential elections of 1896, 1900, and 1904 precipitated 

the 1907 act. See generally Lambert, Corporate Political Spending and Campaign Fin
ance, 40 N.Y.U.L. Rev. 1033, 1035-37 (1965).

2. See Act of Jan. 26, 1907, ch. 420, 34 Stat. 864, reenacted as Federal Corrupt 
Practices Act of 1925, ch. 368, § 313, 43 Stat. 1074, as amended, Labor Management 
Re lations Act of 1947, ch. 120, § 304, 61 Stat. 159, as amended, Federal Election 
Campaign Act of 1971, Pub. L. No. 92-225, § 205, 86 Stat. 10 (1972), codified at 
18 US.C. § 610 (Supp. Ill, 1973) (statute originally prohibited monetary contribu
tions by corporations; amended to prohibit “expenditures,” and to prevent labor unions 
from engaging in specified federal campaign activity).

3. Federal Corrupt Practices Act of 1925, § 313, 18 U.S.C. § 610 ( Supp. Ill, 
1973).

4. See id. Section 610 does not proscribe all corporate or labor union political 
activity. Candidate endorsements by in-house union and corporate publications, non
partisan registration and get-out-the-vote drives, and the administration of a separate 
fund for voluntary contributions by union members and corporate employees are 
allowed. Id. In 1972 Congress amended the statutory definitions of “contribution” 
and “expenditure” to reflect the judicially created requirement that only expenditures 
or contributions that promote a particular party or candidate are prohibited by section 
610. See Federal Election Campaign Act of 1971, § 201, 18 U.S.C. § 591 (e),(f)

Supp. Ill, 1973), amending 18 U.S.C. § 591 (1970); cf. United States v. UAW, 
352 U.S. 567, 592 (1957) (remand to determine whether union expenditure consti
tuted “active electioneering”).

5. See Lambert, supra note 1, at 1058. Corporate contributions, both legal and 
illegal, may have constituted as much as one-fourth of the $55 million raised for 
Richard Nixon’s reelection in 1972. See Investor Responsibility Research Center, Inc., 
Corporate Involvement in Electoral Politics, at 1-4 to 1-5, Mar. 5, 1974 (Analysis 
No. 1 ) ( lists various “laundering” techniques including payment of fake bonuses and 
consultants fees with subsequent contribution by recipients).

[1159]
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and union involvement in politics.6 Before the Watergate scandal 
focused attention on illegal campaign practices, few corporations or 
labor unions were indicted for violating section 610.7 The political af
filiation of the Justice Department’s top officials with the President 
partially explains the lack of enforcement.8 This relationship has cre
ated the temptation either to enforce the law arbitrarily or to withhold 
enforcement altogether to avoid charges of political bias.9

6. See 120 Cong. Rec. S 5689 (daily ed. Apr. 10, 1974) (remarks of Senator 
Fannin) (unions illegally aid campaigns with services and manpower).

7. See Hearings on S. 372 & S.J. Res. 110 Before the Senate Comm, on Rules & 
Administration, 93d Cong., 1st Sess. 205 (1973) (statement of Senator Biden): Not». 
Campaign Finance Reforms: Pollution Control for the Smoke-filled Rooms?, 23 Case 
W. Res. L. Rev. 631, 642 6c n.45 (1972); Investor Responsibility Research Center, Inc., 
supra note 5, at 1-6. Between 1956 and 1961, 121 complaints of section 610 vio
lations were referred to the Justice Department but only four indictments were obtained. 
See Lambert, supra note 1, at 1041 n.38.

8. Following both the 1960 and 1968 presidential elections, the President appointed 
his campaign manager Attorney General. Note, supra note 7, at 642 n.45; see Hear
ings on S. 372 Before the Subcomm, on Communications of the Senate Comm, on 
Commerce, 93d Cong., 1st Sess. 70 (1973) (statement of Philip S. Hughes, Director 
of Office of Federal Elections, General Accounting Office). The Justice Departments 
law enforcement perspective is birther affected by the President’s role as titular head 
of his political party.

Unsuccessful prosecutions under section 610 also have resulted from ambiguities 
in the law', including the question of its constitutionality. The absence of prosecutorial 
success in turn has dampened the Justice Department’s enthusiasm for enforcing section 
610. See E. Epstein, Corporations, Contributions, and Political Campaigns: 
Federal Regulation in Perspective 85 (1968); Rauh, Legality of Union Political 
Expenditures, 34 S. Cal. L. Rev. 152, 158-59 (1961). See also Hearings on S. 372, 
supra at 70-71 (statement of Senator Mathias) (1972 enforcement efforts suffered 
from lack of manpower; one full-time attorney assigned to campaign enforcement 
notwithstanding thousands of campaign complaints).

9. See E. Epstein, supra note 8, at 86; Note, supra note 7, at 643; Hearings on 
S. 372 & S.J. Res. 110, supra note 8, at 186 (statement of Senator Stevenson). Prose
cutions under section 610 between 1969 and 1971 appear to have discriminated against 
the Democratic party’s supporters. See Comment, Civil Procedure—18 U.S.C. / 610— 
A Civil Cause of Action May he Implied Under the Federal Corrupt Practices Act, 6 
Rutgers Camden L.J. 453, 459-60 & nn.52-56 (1974).

Common Cause has urged that, because of its past failure to enforce the campaign 
laws, the Justice Department be relieved of primary responsibility for campaign regu- 
-lation. S< r Hearings on S. 23, S. 343, S. 372, S. 1094, S. 1189, S. 1303, & S'. 1355 
Before the Subcomm. on Privileges and Elections of the Senate Comm, on Rules and 
Administration, 93d Cong., 1st Sess. 88 ( 1973) (statement of Fred Wertheimer, 
Director of Legislative Activities for Common Cause). Despite the creation of the 
Federal Election Commission (EEC) to oversee the campaign laws, the Department 
•retains responsibility for criminal prosecutions under section 610 in the most recent 
reform of campaign regulations. See Federal Election Campaign Act Amendments of 
1971. Pub L N 11 >. [hereinafter FECAA of 1974] § 208(a), 88 Stat. 1283, amend
ing Federal Election Campaign Act of 1971, Pub. L. No. 92-225, [hereinafter FECA of 
19711 §§ 311(a)(9), 314(a)(6) (1972), 2 U.S.C.A. § 447g(a)(6) (1975) (manda
tory referral b\ EEC of violations to Attorney General for prosecution). The EEC 
itself is not free of political influence because it is composed primarily of congressional 
employees and appointees. See FECAA of 1974, § 208(a), 88 Stat. 1280, amending 
FECA of 1971, § 310(a)( 1) (1972), 2 U.S.C.A. § 437c(a)( 1) (1975) (two of
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Government prosecution of criminal violations, however, does not 
necessarily provide the only means of implementing the policies of 
section 610. The United States Court of Appeals for the Third Circuit 
recently held in Ash v. Cort10 that a private cause of action could be 
implied from the criminal proscriptions in the statute.11 The court re- 
, jewed the law’s legislative history and concluded that Congress did not 
intend to preclude private actions and that the implication of a private 

medv was appropriate because such actions would effectuate the pur- 
poses of section 610.’2 Two other decisions interpreting the statute also 
tacitlv have approved implying a civil action from the law.13 Since 
private civil actions will materiallv influence compliance with the fed

■:( ' ci^ht members appointed by president pro tempore of Senate, two by Speaker 
t House. and two by President of United States; all require congressional confirmation;

« f House and Secretary of Senate serve as ex officio members). Recent FEC 
- nations suggest that Congress has not removed politics from the enforcement of 
anipaign laws. See Walters, How Good is the New Campaign Financing Law?, 

Washington Post (Parade Magazine), Jan. 26, 1975, at 4-5 (nominations by con- 
STt-ssional leaders indicate patronage appointments).

10. 496 F.2d 416 (3d Cir.), cert, granted, 419 U.S. 992 (1974).
11 See id. at 422 (criminal sanctions in section 610 do not preclude private civil 

. ti ■ > . Comment, supra note 9, at 455. Courts have implied civil actions from other 
ix-nal statutes that regulate election procedure. See, e.g., Common Cause v. Democratic

■ 1 Comm., 333 F. Supp. 803, 812 (D.D.C. 1971) (violation of 18 U.S.C. §§ 608-09, 
n-gulating political committee receipts and expenditures); Smith v. Higinbothom, 187 
M : 115. 124-25, 48 A.2d 754, 759 (1946) (alleged violation of state criminal statute 

hihiting corporate contributions); Pecora v. Queens County Bar Ass’n, 46 Misc. 
2*. 530, 535, 260 N.Y.S.2d 116, 121 (Sup. Ct. 1965) (alleged violation of penal 
statute prohibiting corporate contributions). See generally Wyandotte Transp. Co.

Vnited States, 389 U.S. 191, 202 (1967); Kardon v. National Gypsum Co., 69 F. 
Supp. 512, 513 (E.D. Pa. 1946); Gamin & Eisberg, The Implied Rights Doctrine, 41 
' Mo K.C.L. Rev. 292 (1972); Note, Implying Civil Remedies from Federal Regula- 
t ry Statutes, 77 Harv. L. Rev. 285 (1963).

12 196 F.2d at 421-22 & n.4. Where Congress clearly has demonstrated the intent 
permit or preclude private enforcement of a federal statute, courts generally will

■i ('•<!<• to that desire. See Wyandotte Transp. Co. v. United States, 389 U.S. 191, 200 
1(*67 dictum) (legislative silence interpreted as presuming private action); Ash v.

1 ort. 496 F.2d 416, 421 (3d Cir.), cert, granted, 419 U.S. 992 (1974) (courts will 
’»-spevt legislative determination). But where evidence of legislative intent is ambig- 
a >hs or al »sent, courts will imply private actions if such actions will further statutory

’ • fives. See Bivens v. Six Unknown Named Federal Narcotics Agents, 403 U.S. 388, 
•396-97 (1971); Ash v. Cort, 496 F.2d 416, 421 (3d Cir.), cert, granted, 419 U.S. 992 
(1974); Reitnx ister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947). But see Chavez 

¿pict Foods, Inc., 456 F.2d 890, 894 (10th Cir.), cert, denied, 409 U.S. 1042 
(1972) (presumption against private action absent clear legislative mandate). See 
~ rally Note, The Phenomenon of Implied Private Actions Under Federal Statutes: 
Jude nil Insight. Legislative Oversight, or Legislation by the Judiciary?, 43 Fordham 
I Rev. 441, 441-48, 450 (1974) ( “clear legislative intent” test and “purposes of the 
act” test highlighted).

See Miller v. American Tel. & Tel. Co., 507 F.2d 759, 764 (3d Cir. 1974) 
tom) (civil action may be implied from section 610); Barber v. Gibbons, 367 F. 

S|ipp 1102 (E.D. Mo. 1973) (assumption of private action under section 610 without 
discussion).
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eral campaign laws, the court’s decision in Ash v. Cort deserves further 
analysis.

Congressional Intent

The legislative history of section 610 suggests that until 1972 Con
gress never considered whether civil liability should result from \ iola- 
tions of the statute.14 The Federal Election Campaign Act of 1971 
(FECA),15 16 however, amended section 610 by creating an express civil 
action in the Attorney General to ensure enforcement of the Act.18 
The defendants in Ash challenged the plaintiff’s standing to sue, arguing 
that the inclusion of a public civil remedy in FECA necessarilv indicated 
a congressional intent to prohibit private civil actions.17 The defend
ants cited National Railroad Passenger Corp. v. National Association of 
Railroad Passengers (Amtrak)a case interpreting a similar provision 
expresslv allowing the Attorney General to bring civil actions to prevent 
violations of the Amtrak Act,19 where the Supreme Court found that 
no civil remedy in the plaintiffs could be implied.20 Basing its conclu
sion partiv on the rule of statutory construction expressio unius est ex- 
clusio alterius—expression of one thing is the exclusion of others—the 
Court in Amtrak observed that inclusion of the public civil remedy in
dicated an intent by Congress to exclude all private remedies.21

14. See Ash v. Cort, 496 F.2d 416, 428 (3d Cir.), cert, granted, 419 U.S. 992 
(1974) (Aldisert, J., dissenting).

15. Pub. L. No. 92-225, 86 Stat. 3 (1972), as amended, FECAA of 1974, 88 Stat. 
1263 (codified in scattered sections of 2, 18, 47 U.S.C.).

16. FECA of 1971, § 205, 86 Stat. 10 (1972), amending 18 U.S.C. § 610 (1970) 
id., §§ 308(d) (l)-(5), 2 U.S.C. §§ 438(d) (l)-(5) (Supp. Ill, 1973).

17. 496 F.2d at 421-22 & n.4; Brief for Petitioner at 26-27, Cort v. Ash, No. 73- 
1908 (U.S., filed Dec. 23, 1974).

18. 414 U.S. 453 (1974).
19. Rail Passenger Service Act of 1970 (Amtrak Act), § 307, 45 U.S.C. § 547 

(a) (1970).
20. 414 U.S. at 458.
21. Id.; see Botany Worsted Mills v. United States, 278 U.S. 282, 289 (1929). 

The expressio unius rule merely aids a court in determining when legislative intent to 
preclude a private cause of action fairly can be inferred. See Ash v. Cort, 496 F.2d 
416, 421 (3d Cir.), cert, granted, 419 U.S. 992 (1974); 2A A. Sutherland, Stat
utes and Statutory Construction § 47.25 (Sands 4th cd. 1973). The inference can 
be rebutted by contrarv evidence of legislative intent. National R.R. Passenger Corp, 
v. National Assn of R.R. Passengers, 414 U.S. 453, 458 ( 1974).

22. 496 F.2d at 421-22 (express provision of remedy for plaintiff’s injury demon
strates congressional intent that remedy be exclusive).

In Ash the Third Circuit refused to apply the expressio unius rule 
to section 610; the court properly concluded that the rule should not 
be invoked unless the statute already provides an explicit means of 
remedving the plaintiff’s injury.22 Although FECA created a civil cause 
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of action in the Attorney General, Congress expressly restricted the 
scope of such public actions to violations of title III of the Act, which 
leaks with candidate disclosure of campaign contributions, and did not 
¿rant authority to the Attorney General to sue for violations of title 
II. the amendment to section 610.23 The court in Ash distinguished 
\mtrak by noting that the Amtrak Act provided for a public civil action 

sjkcificallv designed to remedy the injury suffered by the plaintiffs.24 
Reiving on that distinction the Third Circuit found that enactment of 
the Federal Election Campaign Act of 1971 did not frustrate implica
tion of a private cause of action from section 610.25

23. See FECA of 1971, § 205, 86 Stat. 10 (1972), amending 18 U.S.C. § 610 
1970); id., § 308 (d)(1) (Supp. Ill, 1973).

24 496 F.2d at 421-22 n.4; see National R.R. Passenger Corp. v. National Ass’n 
t H R. Passengers, 414 U.S. 453, 456-57 (1974); Rail Passenger Service Act of 1970 
Amtrak Act), § 307, 45 U.S.C. § 547(a) (1970).

25. 196 F.2d at 421-22 n.4. Judge Aldisert dissented from the court’s conclusion 
•hat reation of a public remedy in FECA did not preclude civil suits. Contrasting 
•i ■ reation of the Attorney General’s power to sue for enforcement of title III with 
the absence of an express civil remedy in title II, Judge Aldisert inferred that Congress 
nt ended to exclude civil actions from title II. Id. at 427 (Aldisert, J., dissenting). 
Fh< majority rejected this distinction, reasoning that amendments to a criminal pro- 

s ■ n.nted in 1907 that coincidentally were joined with disclosure provisions added 
in 1971 did not create the inference that Congress’s failure to provide for civil reme- 
dies m title II was intentional. Id. at 421-22 n-4.

26 Pub. L. No. 93-443, 88 Stat. 1263, amending FECA of 1971, 86 Stat. 3 (1972) 
codified in scattered sections of 2, 5, 18, 26, 47 U.S.C.). The FECAA impose a 
iniprehensive system of contribution and expenditure limits and reporting and dis- 

surt requirements, and provide for public financing of presidential elections. See id. 
H 101 (a)-(c), 204, 404, 18 U.S.C.A. § 608, 2 U.S.C.A. § 434, 26 U.S.C.A. §9004 
(1975).

27. See id. § 208(a), 2 U.S.C.A. §§ 437(c)-(h) (1975). The 1974 legislation 
«■aided section 610 by increasing the monetary penalties that could be imposed on 
unions and corporations for violating the statute. Id. § 101(e), 18 U.S.C.A. § 610 
(1975).

28 Sw id. §§ 207, 208(a), 2 U.S.C.A. §§ 4.34, 437g(a)(l) (1975) (reports to 
Commission; complaints to Commission).

Congress’s most recent reform of the campaign laws, enacted after 
the \ iolations alleged in Ash, may severely limit implication of a private 
remedy under section 610. The Federal Election Campaign Act 
\mendinents of 1974 (FECAA) 26 establish an administrative body with 
primary jurisdiction over campaign laws, including section 610, and 
’he power to institute civil suits to enforce those laws.27 The new law 
strengthens arguments that in passing the FECAA Congress intended 
to preclude a private cause of action under section 610.

Congress established the Federal Election Commission to review the 
tmpaign reports required by the FECAA and to receive all citizen 

•r candidate complaints of campaign violations.28 The Commission 
generally refers complaints of section 610 infractions to the Attorney 
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General for criminal prosecution,29 but it must notify suspected viola
tors of the complaint and provide a hearing if requested.30 The Com
mission then may require the Attorney General to seek compliance with 
section 610 by civil suit.31 The Commission has no administrative 
powers to correct or prevent campaign violations; nor can the original 
complainant or other interested persons intervene in a case brought bv 
the Attornev General.32

29. See id. § 208(a), 2 U.S.C.A. § 437g(a)(7) (1975) (Commission "shall 
refer’’ criminal law violations to Attorney General); H.R. Rep. No. 93-1438, 93d Cong., 
2d Sess. 94 ( 1974) (conference committee report) (Commission will not interfere with 
Justice Department enforcement of criminal laws).

30. See FECAA of 1974, § 208(a), 2 U.S.C.A. §§ 437g(a)(2), (a)(4) (1975
31. See id. § 208(a), 2 U.S.C.A. § 437g(a)(7) (1975).
32. See id. § 208(a), 2 U.S.C.A. § 437g(a)(5) (1975).
33. See id. § 208(a), 2 U.S.C.A. § 437c(b) (1975).
34. See generally K. Davis, Administrative Law Text § 19.01 (3d ed. 1972) 

(primary jurisdiction developed to coordinate work of agencies and courts when dealing 
with regulated industries).

35. See, e.g., United States v. Western Pac. R.R. Co., 352 U.S. 59, 66-67 (1956) 
(transport rate application to incendiary bomb cases); Far East Conference v. United 
States, >12 U.S. 570, 574-75 (1952) (shipping rates); Montana-Dakota Util. Co. V. 
Northwestern Pub. Sen. Co., 341 U.S. 246, 251 (1952) (power rates).

36. See, e.g., United States v .Western Pac. R.R. Co., 352 U.S. 59, 64 (1956) 
(uniformity in enforcement of transportation safety policy); Texas & Pac. Ry. v. 
Abilene Cotton Oil Co., 204 U.S. 426, 440 (1907) (uniform regulation of shipping 
rates); Mercury Motor Express, Inc. v. Brinke, 475 F.2d 1086, 1092-93 (5th Cir. 1973) 
(uniformity of action by ICC on freight forwarder).

37. See Brief for Respondent at 35, Cort v. Ash, No. 73-1908 (U.S., filed Feb. 5, 
1975) (primary jurisdiction shows intent to allow private actions); cf. Pan American 
World Airways, Inc. v. United States, 371 U.S. 296, 313 n-19 (1963) (court should 
stay case until after agency action, but where agency cannot adequately remedy 
plaintiff’s injurv, court should then grant appropriate remedy); Jaffe, Primary Juris
diction, 11 IIarv. L. Rev. 1037, 1056 (1964) (court should retain case during admin
istrative proceedings to afford proper remedy after agency decides fact issues).

Referring complaints to the Commission before court action may be disad
vantageous to private litigants in two ways. First, a Commission decision not to initi- 

Although the Federal Election Commission cannot remedy violations 
of the law, it possesses “primary jurisdiction” over civil enforcement of 
section 610 and other campaign laws.33 34 The doctrine of “primary juris
diction” requires courts to refer cases to administrative agencies31 
where complex factual questions require the particular expertise of an 
agency, such as cases involving economic issues,35 or where an adminis
trative determination is necessary to ensure uniformity in the regulation 
of an industry.36

The grant of primary jurisdiction to the Federal Election Commission 
arguably raises the inference that Congress intended to allow private 
civil actions for violations of section 610. Because the doctrine re
quires only initial reference of a private litigant’s complaint to the Com
mission, the use of the primary jurisdiction device suggests court cases 
may be instituted or continued after the Commission completes its 
action.37 Courts will apply the primary jurisdiction doctrine onlv where 
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the reasons for its application exist, however, and not merely because 
Congress has invoked the term.3' The regulation of corporate and 
i hi ion campaign contributions under section 610 requires neither the 
expertise nor the* uniformity of application that underlies the use of 
primary jurisdiction. The only factual issue involved in a Federal 
Election Commission hearing is whether the defendant’s alleged con- 
bict falls within the statutory proscription. Courts already have had 

experience in defining violations of section 61038 39 and have developed 
an expertise to determine such issues.40 Moreover, referral of section 

complaints to the Federal Election Commission is not premised 
•n a need for uniformity of regulation; indeed, the Commission has no 

ver to issue orders of its own.41 Because courts will decide all sec- 
tion 610 actions, whether brought by the Commission or private in- 
lixidiuls. the same degree of uniformity in applying the statute could 

be achieved without initial referral of section 610 complaints to the 
Commission.

ml action is not subject to judicial review. See Abbott Laboratories v. Gardner, 
U.S. I >6, 140-41 (1967) (Congress may prohibit judicial review of administrative 

FECAA of 1974, § 208(a), 2 U.S.C.A. § 437h(a) (1975) (judicial review 
o !. f cases instituted in court); 120 Cong. Rec. H 10,330 (daily ed. Oct. 10, 1974) 
(remarks of Representative Hays) (no judicial review of Commission or Attorney

■ r-.l decisions not to sue). Second, a section 610 violator may utilize the Com- 
us primary jurisdiction to obtain partial immunity from a subsequent civil suit. 

It an individual suspected of violating section 610 requests a Commission hearing and 
' ; 'i- s r< quested information to the Commission, any information supplied cannot be

. -d 1 v anv person other than the Commission in a civil action. See FECAA of 1974. 
§ 208(a), 2 U.S.C.A. §§ 437d(c), 437f(a) (1975).

38. See United States v. RCA, 358 U.S. 334, 348-50 (1959) (refusal to apply 
JriiK where underlying rationales absent); United States v. Western Pac. R.R., 352

' S 59. 64 (1956) (application of doctrine depends on presence of underlying 
rationale); K. Davis, supra note 34, § 19.06.

39. S< _ . United States v. Pipefitters Local 562, 407 U.S. 385, 415 (1972) 
interpretation of fund provision of section 610); United States v. Boyle, 484 F.2d

761 (D.C. Cir.), cert, denied, 414 U.S. 1076 (1973) (application of voluntary 
fund interpretation); United States v. Lewis Food Co., 366 F.2d 710, 713 (9th Cir. 
1966) (section 610 does not require indictment alleging political expenditures con
trary to shareholder wishes).

40. See Great N. Ry. Co. v. Merchants Elevator Co., 259 U.S. 285, 291 (1922) 
l primary jurisdiction inappropriate where only questions of statutory construction 
exist); cf. Amalgamated Meat Cutters Local 189 v. Jewel Tea Co. 381 U.S. 676 (1965) 
(Court as expert as NLRB on question of statutory construction; no need for deferral 
to agency).

41 Sec FECAA of 1974, § 208(a), 2 U.S.C.A. 437g(a)(5) (1975) (Com
mission must seek judicial enforcement of its rulings).

- " H B Hi p. No. 93-1438, supra note 29, at 94 (conference committee report) 
(complainant must exhaust administrative remedies before bringing court action).

Although neither the complexity of the issues nor the need for uni- 
: ’h regulation justifies referral of alleged violations of section 610 to 
th«- Commission, Congress apparently did intend that all complaints of 
tampaign xiolations would be channeled to one central agency.42 That 

. j iic\ would initiate civil actions to correct the violations while the 
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Justice Department would prosecute for criminal violations.43 This 
reading of the statutory purpose, however, complicates the implication 
of a private action; where Congress has granted civil enforcement power 
to the Commission, application of the expressio unius rule max preclude 
an implied private cause of action under section 610. Despite the ex
press grant of power over civil actions arising under section 610 to 
the Federal Election Commission, the expressio unius rule should not 
be applied to the construction of this statute. Courts should invoke 
the rule only where the express public remedy will give the plaintiff 
the same relief he requests in his private suit.44 45 46 Although a complaint 
to the Federal Election Commission probably will result in referral to 
the Justice Department for criminal action and possible imposition of 
fines,47’ it will not provide a monetary remedy such as that which an 
individual plaintiff seeks in a private action. Because the public cause 
of action will not remedy the plaintiff’s individual injury, the grant of 
civil enforcement power to the Commission logically does not implv 
that Congress intended the Commission to preempt all private actions 
under section 610.

43. See FECAA of 1974, § 208(a), 2 U.S.C.A. § 437g(a)(7) (1975) (Com
mission may require Attorney General to file civil suit); H.R. Rep. No. 93-1438, supra 
note 29, at 94; 120 Cong. Rec. H 10,328 (daily ed. Oct- 10, 1974) (remarks of Rep
resentative Brademas); id. at II 10,330 (remarks of Representative I lavs, House man
ager in conference committee for FECAA).

44. Cf. National R.R. Passenger Corp. v. National Assn of R.R. Passengers 
(Amtrak), 414 U.S. 453, 458 (1974) (dictum) (courts should not imply remedy that 
subsumes express remedies).

45. See notes 29-31 supra and accompanying text. Violations of section 610 art 
punishable by organizational fines up to $25,000. FECAA of 1974, § 101(e)(1), 18 
U.S.C.A. § 610 (1975).

46. Ser Pul). L. No 9 >-443, §§ 101(a)-(c), 204, 404, 88 Stat. 1263. 1276. 1291. 
18 U.S.C.A. § 608, 2 U.S.C.A. § 434, 26 U S.C.A. § 9004 (1975) (e.g., limitation on 
amount individual or political committee may contribute; limitation on expenditures on 
basis of population).

47. See H.R. Rep. No. 93-1239, 93d Cong., 2d Sess. 136, 139 ( 1974) (supple
mental views of Representative Frenzel); 120 Cong. Rec. Il 10,330 (daily ed- Oct 
10, 1974) (explanation of conference committee version of bill by Representative 
Hays); cf. H.R. Rep No. 93-1239, supra at 120-21 (supplemental views of Representa
tives Frenzel, Wiggins, Hastings, Froehlich, & Butler) (expression of fear of discour
agement of citizen participation in (‘lection process by complex requirements).

The central inquiry should not focus on the application of the ex- 
pressio unius rule, however, but should examine whether Congress 
intended to preclude private civil actions arising out of violations of 
section 610 bv enacting the primary jurisdiction feature of the FECAA. 
The legislative history of this provision suggests that it was not designed 
to bar civil actions against corporate or union contributors. A few 
members of Congress feared that the complexity of the new reporting 
requirements and expenditure and contribution limitations might 
foster suits against candidates for minor violations simply to embarrass 
those candidates just before election day.47 To quell those fears, the 
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House-Senate conference committee deleted provisions in both the 
Senate and House versions that specifically authorized individual suits 
for violations of section 610;4s the bill the committee reported substi- 
tuted the exclusive primary jurisdiction for the private actions.* 49 Refer
ral of all civil complaints to the Federal Election Commission, therefore, 
was intended solely to prevent misuse of the judicial forum.50

is See H.R. Rep. No. 93-1438, supra note 29, at 96 (conference committee report); 
if H 16090, 93d Cong., 2d Sess. § 207(c) (1974) (any individual eligible to vote 
i ¡thorized to bring actions to implement or construe section 610); S. 3044, 93d Cong-, 
2d Sess. § 214 (1974) (same).

49 See H.R. Rep. No. 93-1438, supra note 29, at 96 (conference committee
; r’ bill amended to allow private voter suit only for constitutional question); 

.: at 94 Commission given primary jurisdiction for enforcement of FECAA).
50. S. i 120 Cong. Rec. 11 10,330 (daily ed. Oct. 10, 1974) (remarks of Repre- 

‘itatiw Hays) (all complaints channelled through Commission to avoid partisan 
civil suits).

Certain other provisions of the FECAA also appear designed to minimize the 
i h* . of partisan misuse of civil suits or campaign complaints to embarrass candi

dates. Sft 1 l.CAA of 1974, § 208(a), 2 U.S.C.A. §§ 437f(a), (b) (1975) (candidate
■. obtain advisory opinion from Commission on questionable campaign practices; 

partial immunitv from suit results if opinion followed); id. § 208(a), 2 U.S.C.A. § 
♦ a 3 (1975) (Commission or any other person barred from making public

■ iv • stigation without consent of person being investigated; id. § 208(a), 2 U.S.C.A. 
' I ~z (5) ( 1975) (Commission should use informal means to correct non-criminal 
violations).

51. Cf. Washington Post, Jan. 6, 1975, § A, at 1, col. 2 (although 15 corporations 
111 ted for section 610 offenses during Watergate investigations, no politicians 
charged).

52 Sec note 12 supra and accompanying text.

Congress granted the Commission primary jurisdiction to prevent 
mrts from becoming involved in schemes of political harassment. Civil 

tctions against corporate and union contributors can be distinguished 
from direct actions against candidates for violation of the expenditure 

r disclosure requirements. A suit brought against a candidate raises 
i significant possibility of vexatious litigation; a private suit against an 

ganizational contributor, however, presents a lesser danger of partisan 
tisiise. Although a plaintiff might sue a contributor in order to tarnish 

the record of a candidate, that candidate can mitigate the political 
impact of such a suit by denying knowledge of the source of the con
tribution.51

Purposes of Section 610
Because Congress did not expressly authorize or prohibit private 

. tions under section 610, courts should examine the objectives of the 
>tatute to determine whether implied private actions would effectuate 
• » policies of the law.52 The legislative history indicates that Congress 
had two purposes in enacting section 610: to protect the electoral pro- 

ess from the corrupting influence of aggregated wealth wielded by 
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corporations and labor unions, and to protect the shareholder and 
union member from the unauthorized use of his investment or dues 
to support political candidates he may oppose.53

53. See United States v. CIO, 335 U.S. 106, 113, 115 (1948); 117 Cong. Rec. 
43,381 ( 1971 ) (remarks of Representative Hansen) (concern over aggregated wealth 
and protection of stockholders and union members underlies section 610); 93 Cong. 
Rec. 7492 (1947) (remarks of Representative Robsion) (unfair to union members 
and shareholders to allow use of funds for political contributions); 65 Cong. Rec. 9507 
(1924) (remarks of Senator Robinson) (hold on political parties obtained by business 
contributions is political evil). Because unions and corporations can maintain political 
funds composed of voluntary contributions from members and shareholders, section 
610 only prevents political use of the general union or corporate treasury. Sec Pipe
fitters Local 562 v. United States, 407 U.S. 385, 416 (1972).

54. See H.R. Rep. No. 93-1438, supra note 29, at 60.
55. Ash v. Cort, 496 F.2d 416, 423 (3d Cir.) cert, granted, 419 U.S. 992 

(1974). Acknowledging the possibility that a multitude of private suits may 
Hood the courts, the court nevertheless felt the large number of potential plaintiffs was 
necessary to enforce the law against the potential defendants whose covert violations 
made enforcement by the government alone insufficient. Id. at 423-24.

56. Id. Implication of a private remedy would diminish the conflicts of interest 
inherent in an enforcement process entrusted to politicians. Id.; see notes 8-9 supra 
and accompanying text. The relative speed with which potential violations of section 
610 could be enjoined in civil suits when contrasted with the slowness of criminal 
prosecution also supports implication of a private cause of action- Because illegal 
expenditures or contributions most likely will occur shortly before an election, the delays 
incident to criminal investigation and indictment may prevent criminal action prior to 
the election; civil litigants may more easily obtain preliminary injunctive relief, how
ever, before the election. 496 F.2d at 423-24.

57. See Note, Corporate Political Affairs Programs, 70 Yale L.J. 821, 851 (1961). 
Most corporate officers recently convicted of violating section 610 have paid fines of 
$500 to $1000, which may be too low to deter future violations. See Investor Responsi
bility Research Center, Inc., supra note 5, at 1-7.

Congress’s continued desire for strong enforcement of section 610 
not onlv suggests its recognition of the importance of these objectives 54 
but also justifies implication of a private right of action against corpo
rate and union violators of the statute. In approving a private action 
under section 610, the Third Circuit in Ash highlighted two ways in 
which enforcement of the campaign laws would be strengthened: crea
tion of a large class of potential plaintiffs whose economic interests 
should cause them to be vigilant in detecting violations of section 6 IO.5' 
and a lessening of partisan political control over the enforcement pro
cess.56

Although the court in Ash did not consider the deterrent value of 
implying a private cause of action, private suits will contribute to 
overall compliance with section 610. The possibility of derivative 
actions holding corporate officers and directors personally liable for 
illegal contributions bv the corporation effectively will deter such con
tributions.57 The threat of private suits under section 610 also may 
be used as leverage by shareholders to obtain procedural and bylaw 
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changes to ensure that a corporation will not make future illegal con
tributions.' Bv strengthening enforcement of and encouraging com
pliance with section 610, a private right of action under section 610 will 
enhance materially achievement of the legislative purpose of preventing 
corporate or union influence on elections. Shareholders or union mem- 
bcrs can also seek return of their respective investments or dues with 
which illegal contributions were made in a private action.

STANDING

Before a particular plaintiff can bring a cause of action implied from 
: > It ral statute such as section 610, that plaintiff must demonstrate he 
h a member of the class of persons the statute was designed to protect.* 59 
< nits generally have incorporated this issue of standing into their 
malxsis of the objectives of the statute;60 thus, in determining whether 
•'it plaintiff may bring suit under section 610, a court must examine 

( legislative history, considering whether the particular interest 
' night to be protected in the plaintiff’s suit falls within the zone of

5b Set Wall Street Journal, Dec. 17, 1974, at 25, col. 3 (Northrup Corporation 
4 . . • ! tentative settlement of section 610 civil action; company accepted plaintiff’s
: - iposals for procedural changes and bylaw amendments).

59. See, e.g., Fairport, Painesville & E. R.R. v. Meredith, 292 U.S. 589, 596 (1934)
; : 1 plaintiff can sue under statute requiring railroad car brakes); Holloway v.

Bret 1-Mvers Corp., 485 F.2d 986, 989 (D.C. Cir. 1973) (consumers may sue under 
Federal Trade Commission Act); Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d

- 1917 plaintiff may sue under criminal statute enacted to protect persons from 
unauthorized wiretaps).

1 have standing to sue under an implied right of action, a plaintiff must also 
allege that the defendants’ violation of the statute caused “injury in fact.” See U.S. 
Const, art. Ill, § 2; (case or controversy clause); Association of Data Processing 
S-'\Kt Organizations, Inc. v. Camp, 397 U.S. 150, 152 (1970) (injury in fact required 

Article III of Constitution); Flast v. Cohen, 392 U.S. 83, 99-101 (1968) (Article 
III requires plaintiff to have personal stake in outcome). Injury in fact need not be

.ai : in nature, but the plaintiff must suffer injury to a judicially cognizable inter
est. See Sierra Club v. Morton, 405 U.S. 727, 734-35 (1972); Association of Data 
Processing Service Organizations, Inc. v. Camp, supra at 152; Baker v. Carr, 369 U.S. 
186, 206 (1962).

60. See National R.R. Passenger Corp. v. National Ass’n of R.R. Passengers 
trak), 414 U.S. 453, 456 (1974) (questions of standing and implied right of action

iverlap due to need to look at legislative history in either case); id. at 467 (Douglas, 
J, dissenting) (difference between “standing” and “right of action” only matter of 
venuntics in implied action case).

Association of Data Processing Service Organizations, Inc. v. Camp, 397 
U.S. 150, 153 (1970) (standing issue is whether plaintiff’s interest falls within protected 
Moe n Sts Common Cause V. Democratic Nat’l Comm., 333 F. Supp. 803, 808 
(DD.C. 1971) (where cause of action implied from statute, plaintiff must satisfy zone 
of interest test).

- rests the statute was intended to protect.61 The Third Circuit in 
Ash conducted this inquiry and identified three classes of plaintiffs 



1170 The Georgetown Law Journal [Vol. 63:1159

that section 610 was designed to protect: voters, shareholders, and, by 
implication, union members.*’2

62. 496 F. 2d at 422. In Ash, the plaintiff alleged economic injury as a stock
holder and further injury as a voter resulting from Bethlehem Steel Corporation’s 
expenditures for political advertising. Id. at 420. The court found that these alleged 
injuries sufficiently established plaintiff’s standing to sue under section 610. Id.

Although the Third Circuit did not expressly find that injury either to a stockholder 
or to a voter independently would be sufficient for standing to sue, its separate discus
sion of voters and stockholders as protected classes under section 610 suggests that 
membership in both classes is unnecessary. See id. at 422. But see Note, supra note 
12, at 453 (.As/i court limited class of plaintiffs to those with both voter and stock
holder status).

63. 335 U.S. 106 (1948).
64. Id- at 113; see United States v. UAW, 352 U.S. 567, 589 (1957) (Congress 

struck at use of corporate and union funds to influence elections); 117 Cong. Rec 
43,379-81 ( 1971) (remarks of Representative Hansen) (purpose of section 610 to 
prevent aggregated wealth of corporations and unions in elections); note 53 supra.

65. 496 F.2d at 422. By making large election contributions corporations and 
unions can elect candidates representative of their respective economic blocs to the 
detriment of the general public. Id.; see United States v. First Nat l Bank of Cincin
nati, 329 F. Supp. 1251, 1254 (S.D. Ohio 1971); United States v. Painters Local 481, 
79 F. Supp. 516, 519 (D. Conn. 1948), rev’d on other grounds, 172 F.2d 854 (2d 
Cir. 1949).

The defendants in Ash argued that section 610 protects the general public, and 
that a cause of action should be implied only to protect a specified, limited class. 496 
F.2d at 422-23. The Third Circuit rejected this argument, concluding that the statute 
designed to protect the entire American public may still give rise to an implied cause 
of action. Id. at 423; cf. Bivens v. Six Unknown Named Federal Narcotics Agents, 
403 U.S. 388 ( 1971 ) (suit for violation of plaintiff’s fourth amendment rights).

66. See note 59 supra.
67. 496 F.2d at 420. One plaintiff’s standing to sue should not be defeated because

all other voters in a particular election have suffered the identical injury from illegal 
contributions. Cf. United States v. Students Challenging Regulatory Agency Pro
cedures, 412 U.S. 669, 687-88 ( 1973) (plaintiffs not disqualified because injur)' suffered 
across entire country).

Voters. In United States v. CIO 62 63 the Supreme Court observed
that one of the congressional purposes behind section 610 is "the neces
sity for destroying the influence over [federal] elections which corpo
rations exercised through financial contributions.”64 This characteriza
tion of section 610’s purpose does not expressly identify a particular 
class that the statute protects. The illegal use of corporate or union 
wealth to influence elections, however, does injure voters in those elec
tions bv diminishing the power of the voters to choose their govern
ment. Adopting this analysis, the Third Circuit found in Ash that 
Congress intended section 610 to protect voters in federal elections65 
and that the plaintiff satisfied the injury in fact requirement66 bv alleg
ing that his vote had been diluted by illegal corporate campaign ex
penditures.67 *

The intangible nature of the harm alleged will create special diffi
culties for voters charging violations of section 610. The $10,000 
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■ Hint in controversy requirement for federal question jurisdiction may 
prevent plaintiffs from suing in federal court,6* even though section 
! >43 4 of Title 28 of the United States Code, which gives jurisdiction 
to federal courts without regard to amount in civil rights cases, may 
applv to actions implied from federal campaign laws.69 Money dam

nes max be impossible to obtain as a remedy,70 and an injunction 
J me max be worthless.71 A voter who sues for violation of section 

K8 Set 28 U.S.C. §§ 1331-32 (1970). Although some courts will value a basic 
ght al>o\e the requisite jurisdictional amount, section 610 only arguably confers such 

a “basic right.’ Ser Gomez v. Wilson, 477 F.2d 411, 421 n.57 (D.C. Cir. 1973); 
United States v. United States Brewers’ Ass’n, 239 F. 163, 168-69 (W.D. Pa. 1916) 
< i rporate contributions deny right to vote). Jurisdictional amount problems may 
j r where plaintiffs seek injunctive relief and allege the defendant’s cost of com- 

u:.. • as the amount in controversy; the cost of preventing an illegal political contri- 
n will be minimal because it only requires that the defendant refrain from making 

the contribution. See Tatum v. Laird, 444 F.2d 947, 951 & n.6 (D.C. Cir. 1971), 
retd on other grounds, 408 U.S. 1 (1972).

69. See Common Cause v. Democratic Nat l Comm., 333 F. Supp. 803, 808 & n.8 
DIM 1971) (dictum). Although section 1343(4) expressly includes voting rights, 

•. k gislative history of the section indicates the statute was designed to implement 
■ lvil rights legislation embodied in 42 U.S.C. § 1985 and not to enforce campaign 
pr visions such as section 610. See 42 U.S.C. § 1985 (1970) (conspiracy to deprive 
right to vote and equal protection of laws); H.R. Rep. No. 291, 85th Cong., 1st Sess. 
9-13 (1957).

70 Although federal courts have awarded money damages for intangible injury in 
uany cases, most of those cases have arisen under 42 U.S.C. § 1983, which expressly 
. ith irizes actions at law for violation of civil rights, or have alleged infringement of a 

; asic constitutional right. See, e.g., Bivens v. Six Unknown Named Federal Narcotics 
Agents, 403 U.S. 388, 395-97 (1971) (plaintiff entitled to money damages for violation 
of fourth amendment rights); Wifey v. Sinkler, 179 U.S. 58, 64-65 (1900) (voter 
k-pnved of right to vote may recover damages); Basista v. Weir, 340 F.2d 74, 85-88

: Cir. 1965) (exemplary damages may be obtained under section 1983 for unlawful 
police arrest); Wayne v. Venable, 160 F. 64, 66 (Sth Cir. 1919) (right to vote so 

Unable th.it denial of right will justify damages without evidence of economic harm).
Punitive damages also will be difficult to obtain. In most state courts a plaintiff 

mst prove actual damages before any punitive award will be made. See generally 
\nnot., 17 A.L.R.2d 527 (1951). A plaintiff who has federal court jurisdiction for 
an action arising under section 610, however, will benefit from federal common law 
that permits punitive damages without proof of actual damages or allegations of nominal 
damage. See Basista v. Weir, 340 F.2d 74, 86-88 (3d Cir. 1965) (federal common 
‘A of ¡.images applies in deprivation of civil rights suits). A federal court never- 

thel» ss will grant punitive damages only if the plaintiff shows a wilful and wanton 
hsregard of his rights, an unlikely showing where only a nebulous right against 
campaign influence is at stake. See Seaton v. Sky Realty Co., 491 F.2d 634, 638 

’th Cir 1974). But see Wills v. Trans World Airlines, Inc., 200 F. Supp. 360, 367 
SD Cal. 1961) (plaintiff in implied action obtained punitive damages for infringe- 

ment of right not to be discriminated against by defendant’s overselling of flights and 
n-moval of plaintiff despite his confirmed reservation).

71 Suit to enjoin illegal contributions under section 610 normally will be filed 
• t -■ the » lection. If the preliminary injunction is denied, the appeal may well be

<i«vided after the election, at which time the request for prospective relief will be 
moot unless plaintiff also prays for damages or can show a consistent pattern of such 
Contributions b\ defendant making it likely that thev will continue. See Ash v. Cort, 
496 I 2 ! 116, 419 (3d Cir.), cert, granted, 419 U.S. 992 (1974) (suit for injunction 
•»lone probable moot). lint see Moore \. Ogilvie, 394 U.S. 814, 816 (1969) (even
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610 also faces the fundamental difficulty of causally connecting an 
illegal contribution with his specific injury. Unless the court is willing 
favorably to infer injury based on the 1974 legislation, it will not be dis
posed to imply a right of action for a mere voter.72 The plaintiff who 
asserts only his federal voter status as the basis for standing under 
section 610 thus mav have no cause of action against corporations and 
labor unions that make illegal political contributions.

though election over, case not moot because basis of case likely to cause further 
dispute).

72. See notes 49-50 supra and accompanying text (original versions of campaign 
legislation allowed private actions).

73. See Ash v. Cort, 496 F.2d 416, 423 (3d Cir.), cert, granted, 419 U.S. 992 
(1974); 117 Cong. Rec. 43,381 (1971) (remarks of Representative Hansen); note 53 
supra and accompanying text. The defendants in Ash v. Cort asserted that onlv the 
primary purpose of section 610 should be examined in determining which class is pro
tected and that protection of shareholders represents only a secondary purpose. 496 
F.2d at 423. The Third Circuit rejected the defendant’s argument, observing that pro
tection of shareholders is not an “incidental” purpose of the statute and is important 
enough to warrant implication of civil action. See id.; cf. Fairport, Painesville & E. 
R.R. v. Meredith. 292 U.S. 589, 596 (1934) (although not primary class, highwa) 
travelers also within protection of statute requiring railroad car brakes and entitled 
to imply civil action to enforce right).

74. See generally N. Lattin, The Law of Corporations § 102 (2d ed. 1971).
75. Sei Ash V. Cort, 496 F.2d 416, 422 n.5 (3d Cir.), cert, granted. 419 I S 992 

(1974) (implied derivative action proper); cf. J.I. Case Co. v. Borak, 377 U.S. 426, 431- 
32 (1964) (implied derivative suit proper where corporation injured by deceptive proxv 
solicitation). See generally N. Lattin, supra note 74, §§ 102-05.

76. Shareholder derivative actions against corporations that have pleaded guiltv 
to section 610 criminal violations have sought the following damages from the officers 
and directors responsible: the amount of the contribution, interest on the contribution 
from the date given until the date returned, incidental expenses incurred in making 
the contribution, any fine paid, legal fees incurred defending or settling the criminal 
action, and damages for loss of good will and reputation due to adverse publicity. 
See Complaint at 5, 9, Project on Corporate Responsibility v. Gulf Oil Corp. (D.D.C., 
filed Mar. 27, 1974) (Civ. No. 74-493) (dismissed on settlement); Wall Street Jour
nal, Dec. 17, 1974, at 25, col. 3 (Eastern ed.) (Northrop Corporation announcement 
of settlement of derivative suit based partly on section 610 claim); Investors Responsi
bility Research Center, Inc., supra note 5, at 1-7 (shareholder demands for reimburse-

Shareholders. In enacting section 610, Congress clearly in
tended that the law would protect the class of shareholders whose com
panies make political contributions or expenditures out of general 
funds.73 Shareholders can easily establish economic injury resulting 
from section 610 violations by their corporation since the funds ex
pended reduce the value of the company. Because the contributions 
injure the company as a whole, shareholders may not sue individually,74 
but they may bring implied derivative actions to recover damages on 
behalf of the corporation.75 The derivative nature of the claim practic
ally eliminates any jurisdictional amount barriers to federal court lie
cause damages include the contribution itself, any corporate fines 
levied in subsequent criminal prosecution, and any incidental expenses.7.
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Although these damages will be paid to the corporation, the award of 
attorneys fees provides a sufficient economic incentive for shareholders 
to bring implied actions under section 610.77

merit by officers of corporations for corporate fines, interest on contributions, and loss 
of goodwill).

It tht defendant has not been prosecuted for criminal violations of section 610, 
plamtiff in a derivative suit also may seek punitive damages. Petitioner’s Brief for 

Certiorari at 9, Cort v. Ash, No. 73-1908 (U.S., filed June 20, 1974). Because economic 
mu -xots. a shareholder seeking punitive damages easily can prove actual harm but 

'till i; difficulty in showing wanton and wilful disregard of the plaintiff’s rights in 
•• It 'al court. Sec note 70 supra.

Set Lattin, supra note 74, § 114 (successful plaintiff-shareholder uniformly 
¿ranted reimbursement for attorney’s fees where tangible benefit conferred on corpor- 

n Hornstein, The Counsel Fee in Stockholder’s Derivative Suits, 39 Colum. L. 
t : 784, 788 ( 1939) (recovery of attorneys’ fees based on twofold theory that plain-
tiff represents all shareholders and suit benefits the corporate entity).

7b. Complaint at 4, 8, Project on Corporate Responsibility v. Gulf Oil Corp. 
(D.D.C., filed Mar. 27, 1974) (Civ. No. 74-493) (suit based on state causes of action), 
although the ultra vires doctrine rarely is used in an age of modern corporation 
Vatnto allowing very broad charters, some authority exists suggesting that political 

< ntnbutions are ultra vires acts for a corporation. See generally Comment, Civil 
Responsibility for Corporate Political Expenditures, 20 U.C.L.A.L. Rev. 1327 (1973).

“ 1 ' e e.g., N.Y. Bus Corp. Law § 627 (McKinney 1963), as amended, (McKinney 
1965) requires plaintiff with less than 5% of stock and less than $50,000 market 

i. .< of stork to post security); N.J. Stat. Ann. § 14A:3-6(3) (1969) (same as New 
¡tut» except market value at $25,000); Pa. Stat. Ann. 15 § 433 (Purdon 1974) 

plaintiff with less than 5% of stock must post securitv).
80. Sa tab V. Cort, 496 F.2d 416, 420 (3d Cir.), cert. granted, 419 U.S. 992 

(1974) (section 610 action under federal question jurisdiction). Although security 
for costs statutes are inapplicable in federal question cases, local federal court rules 
way allow (be trial judge discretion to require posting of security in derivative suits.

M < ’ ■- v. Borne Chemical Co., 292 F.2d 824, 833-35 (3d Cir.), cert, denied, 
368 U.S. 930 1961); 3 W. Barron & A. Holtzhoff, Federal Practice and Pro- 
cf.dure § 1198 (Wright ed. 1958) (Supp. 1971).

81. See Miller v. American Tel. & Tel. Co., 507 F.2d 759, 762, 764 (3d Cir.
I business judgment rule does not protect directors where violation of section 

' alleged); cf Abrams v. Allen, 297 N.Y. 52. 55, 74 N.E.2d 305, 306 (1947) 
ui.ix be liable for corporate loss caused by illegal act; business judgment 

rate inapplaabl.■ >. But see Schwartz v. Romms. 495 p.2d (844, 848 n.5 (2d Cir. 1974) 

In addition to bringing an implied cause of action under section 610, 
upholders who protest corporate political contributions or expendi- 

tures can sue officers and directors for waste of corporate assets, ultra 
vanes ac ts, breach of fiduciary duty, or breach of duty of care.78 Such 
suits brought under state law, however, suffer several disadvantages 
that do not plague implied actions under section 610. A plaintiff must 
establish diversity of citizenship to sue in federal court and will still 

mfront se curity for costs statutes applicable to shareholder derivative 
tetions m many states.79 80 81 Actions brought under section 610 are based 
on federal question jurisdiction and thus are not subject to security for 
osts statutes.su Finally, the defense of reasonable business judgment 
tpplies in many state actions but is not available in a suit under sec
tion 610?1

statutes.su
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Union Members. Union members also can assert the status of
a protected class under section 610,82 83 but they will claim a different 
economic injury; that portion of their dues used for political contribu
tions without their consent constitutes the unionists’ injury in fact?' 
Because this amount may be fairly small, the noneconomic injury in
volved will assume greater significance than in actions by shareholders. 
The importance of a union member’s right not to support political can
didates involuntarily may justify not only valuation of that right at 
greater than the jurisdictional amount for federal courts,84 but also an 
award of punitive damages against the offending union.85 86 Thus, an 
implied action under section 610 presents a useful remedy for union 
members who have been injured by the political use of their dues?"

(business judgment rule protects directors who feel in good faith that corporate politi
cal contributions legal). In Ash v. Cort, where the corporate expenditure was onlv 
arguably illegal under section 610, the business judgment rule may have constituted a 
defense under a state law- action. Sec 3 W. Fletcher, Cyclopedia of Corporations 
§ 1023 (perm. ed. rev. vol. 1965) (business judgment rule should not applv when 
directors knowingly cause corporation to commit illegal act). Because the cause 
of action in Ash was implied from section 610, however, the only question before the 
court was whether the defendant had violated the statute. See 496 F.2d at 424.

82. Congress clearlv intended to protect union members in enacting section 610. 
See note 53 supra and accompanying text.

83. Although many unions use legal political funds to channel money to candidates, 
some contributions collected for these funds are less than voluntary. See Wall Street 
Journal, Dec. 17, 1974, at 1, col. 1 (Eastern ed.) (Seafarers Union uses variety of 
coercive means to collect for political fund); Lambert, supra note 1, at 1057. Unions 
also commonly contribute staff member time and services to campaigns and such time 
is often paid for from the union’s general treasury. See 120 Cong. Rec. H 7820-21 
(daily ed. Aug. 7, 1974) (remarks of Representative Blackburn); id. at S 5689 (daily 
ed. Apr. 10, 1974) (remarks of Senator Fannin). A union member is entitled to 
recover that portion of his dues illegally expended for political purposes. See Inter
national Assn of Machinists v. Street, 367 U.S. 740, 775 (1961) (remedies for rail
road unionists dissenting from political spending limited to recovery of that portion 
of their dues so spent, or injunction to prevent expenditure of that amount).

84. See International Assn of Machinists v. Street, 367 U.S. 740, 748-49 (1961); 
id. at 778 (Douglas, J., concurring). Since union membership is often a condition of 
employment, use of a union member’s dues to finance political candidates he opposes 
jeopardizes the member’s first amendment right of political expression. See id. at 748-19. 
Because this right is derived from the first amendment, its infringement should provide 
the union member with sufficient intangible harm to meet the jurisdictional amount 
for federal question jurisdiction. See note 68 supra.

85. See note 70 supra.
86. See Barber v. Gibbons, 367 F. Supp. 1102, 1103-04 (E.D. Mo. 1973) (plaintiff 

granted declaratory and injunctive relief for union’s violation of section 610). But see 
McNamara v. Johnston, 360 F. Supp. 517, 525 (N.I). Ill. 1973) (court rejected implied 
cause of action under section 610 brought by union members against their union). 
In denying an implied action under section 610, however, the court in McNamara 
relied on the district court decision in Ash v. Cort. See id.; Ash v. Cort, 350 F. Supp 
227 (E.D. Pa. 1972), rev’d, 496 F.2d 416 (3d Cir.), cert, granted, 419 U.S. 992 (1974).

In contrast to the relief granted in Barber, union members have not been success
ful in asserting various labor laws as the basis for a cause of action against union 
political expenditures. See Reid v. UAW, 479 F.2d 517, 520 (10th Cir. 1973) (plain
tiffs challenged political expenditures as a breach of the duty of fair representation; 
failed to show' required arbitrary, bad faith union conduct after union allowed pro 
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Constitutionality

The success of any implied action under section 610 depends in- 
hvrenth on the constitutionality of the statute. Although the Supreme 
Court explicitly has upheld prohibition of corporate or union contribu- 
tions of money or services to political campaigns,87 the Court has 
ivoided ruling on the first amendment issue of whether Congress may 
bar corporate or union expenditures publicizing their political views 
on candidates or parties.88 89 90 Because a writ of certiorari has been 
¿ranted, the first amendment question once again confronts the Court 
in Cort t. As/i.8!>

rata rebate of dues); McNamara v. Johnston, 360 F. Supp. 517, 523 (N.D. Ill. 1973)
• : r. member challenged union political contributions as breach of fiduciary duty

! on union by section 501(a) of Labor-Management Reporting and Disclosure 
\tt. no cause of action as Congress did not intend to prohibit political expenditures 

. this section); Marker v. Connally, 337 F. Supp. 1301, 1304-05 (D.D.C. 1972) 
plaintiff challenged union’s political activities as violative of its tax exempt status; 

nsufh lent nexus between injury and statute prohibiting political activity by union). 
S _■> n< rally Congressional Research Service, Proposals for Amending the Federal 
...\ Regulating Campaign Financing Which Might Be Considered by the 93d Con- 

i!) Election Reform: Basic References 233-34 (Senate Select Committee on 
Presidential Campaign Activities, 93d Cong., 1st Sess., Nov. 1973).

87. Sec United States v. CIO, 335 U.S. 106, 139-40 (1948) (Rutledge, J., with 
Bia k, Douglas & Murphy, J J., concurring) (Congress clearly has power to regulate

ontnbutions" and “expenditures’ provided no infringement of first amendment 
rights Sec also United States v. Painters Local 481, 79 F. Supp. 516, 523 (D. Conn. 
1948 >. revel on other grounds, 172 F.2d 854 (2d Cir. 1949) (section 610 does not 
»bridge constitutional freedoms); United States v. United States Brewers’ Ass’n, 239 
i 163, 169 \\ D. Pa. 1916) (original section of Act forbidding money contributions

• corporations constitutional). But see Ferman, Congressional Controls on Campaign 
Financing An Expansion or Contraction of the First Amendment?, 22 Am. U.L. Rev.

8-13 1972) (“contributions” and “expenditures’ should be free from regulation
under first amendment as equivalent to political expression).

88. Pipefitters Local 562 v. United States, 407 U.S. 385, 400 (1972) (remand
before decision on constitutionality question); United States v. UAW, 352 U.S. 567, 
591 1957) (case remanded; resolution of constitutional issue unnecessary); United
States v. CIO 135 U.S. 106, 110 (1948) (constitutional issue avoided by narrow 
Construction L But of. United States v. UAW, 352 U.S. 567, 598 n.2 (1957) (Doug
las, J., w ith W arren, C.J., & Black, J., dissenting) (Congress constitutionally may ban 
union and corporate “contributions," but not “expenditures”). See generally Lambert, 
wipra note 1, at 1060-66.

89. 419 I .S. 992 (1974) (No. 73-1908). The Court in Ash could refuse to de- 
! the constitutionality issue; the* case may be disposed of either by deciding that

the challenged advertisements did not constitute "active electioneering”, or by remand- 
>ng f<>r a more complete factual development. See note 4 supra.

90. See United States v. UAW, 352 U.S. 567, 593-95 (1957) (Douglas, J., with 
Uarren. ( J., & Black, J., dissenting); see Lambert, supra note 1, at 1060.

Tin argument against the constitutionality of section 610 is premised 
■i sweeping interpretations of both section 610 and the first amend- 

ment. Proponents of the unconstitutionality argument contend that 
inions and corporations must expend money to express political ideas. 

B\ prohibiting such expenditures, therefore, section 610 restricts po- 
litical speech and violates the first amendment.1'" Because of the nar
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row judicial interpretation of section 61091 and recent congressional 
amendments,92 however, the Supreme Court probably will reject this 
constitutional argument. The law prohibits union and corporate po
litical expenditures only if they are drawn from general funds, intended 
to influence the public, and used for a partisan purpose in connection 
with a federal campaign.93 Measured against the evils that section 610 
was designed to prevent, especially the protection of first amendment 
rights of dissenting shareholders and union members, the regulation of 
contributions and expenditures under section 610’s limited reach is in
sufficient to require invalidation of the statute.94

91. Pipefitters Local 562 v. United States, 407 U.S. 385, 409 (1972); see United 
States v. UAW, 352 U.S. 567, 589, 592 (1957); United States v. CIO, 335 U.S. 106. 
122-23 (1948).

92. See 18 U.S.C. §§ 591, 610 (1970), as amended, (Supp. Ill, 1973).
93. 18 U.S.C. § 610 (Supp. 1974).
94. The Supreme Court has developed two major tests to justify congressional 

intrusion on first amendment rights of political expression: the “clear and present 
danger” test and the balancing test which weighs the individual and governmental 
interests involved. See generally Ferman, supra note 87, at 15-25. In the area of 
campaign regulation, a balancing of the competing interests is more appropriate than 
the clear and present danger test. Cf. Königsberg v. State Bar of Cal., 366 U.S. 36. 
50-51 (1961) (regulator)' statutes incidentally restricting exercise of free speech sub
ject to balancing test); Ferman, supra at 17-20 (clear and present danger test his
torically limited to incitement by speech cases). Because the law does not com
pletely bar unions and corporations from the political arena and permits organization 
of voluntary political funds, communication of political views to members and share
holders, and distribution of nonpartisan propaganda at will, the Supreme Court should 
find the governmental interest in securing the integrity of the electoral process suf
ficiently strong to justifv the slight first amendment intrusion in this statute regulating 
campaign activities. See United States v. Pipefitters Local 562, 434 F.2d 1116, 1123 
(8th Cir., 1970), retd on other grounds, 407 U.S. 385 (1972) (balancing of interests 
test; protection of minority union members provides sufficient governmental interest 
to find section 610 constitutional); United States v. Boyle, 338 F. Supp. 1028, 1032-34 
(D.D.C. 1972), aff’d. 482 F.2d 755 (D.C. Cir.), cert' denied, 414 U.S. 1076 (1973) 
(section 610 constitutional under balancing test; due process and equal protection 
clauses not violated and statute not vague). But see United States v. CIO, 77 F. 
Supp. 355, 358-59 (D.D.C.), aff'd on other grounds, 335 U.S. 106 (1948) (section 
610 unconstitutional under clear and present danger test). The Supreme Court in 
CIO avoided the constitutional question by holding section 610 inapplicable to the 
facts before it. 335 U.S. at 110. Following the lead taken in CIO, the Second Cir
cuit, expressing dissatisfaction with section 610, held the statute inapplicable to d< 
minimis conduct. See United States v. Painters Local 481, 172 F.2d 851 (2d Cir. 
1949) (S 143.64 political expenditure involved).

95. See Brief for Petitioner at 40-45, Cort v. Ash, No. 73-1908 (U.S., filed Dec 
23, 1974); Comment, supra note 9, at 468-69.

Defendants also may argue that, because section 610 operates to 
restrict corporate and union first amendment rights of political expres
sion, courts should not extend the operation of the statute by implying 
a civil cause of action even if the proscriptions of section 610 are con
stitutional.95 This argument relies on the familiar proposition that 
courts will interpret a statute narrowly if the statute’s coverage is
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ambiguous and could be found unconstitutional if broadly construed.96 
Courts should not apply this rule of statutory construction to section 
610, however, because its reach is clear and narrow. The criminal 
penalties of section 610 already limit the political expression of corpo- 
rations and unions by prohibiting partisan expenditures to influence 
the public; no further infringement of political expression will flow 
iron) the addition of a civil remedy to the criminal penalties.97 Thus, 
no reason exists for invoking the narrow construction rule to exclude 
an implied civil remedy on constitutional grounds.

96 Ser, c.g., United States v. Harriss, 347 U.S. 612, 618-21 (1954) (Federal 
Herniation of Lobbying Act applied to narrow class of persons and activities to avoid 
first amendment problems); United States v. CIO, 335 U.S. 106, 120-22 (1948) 
(section 610 found not applicable to in-house union publications to avoid first amend
ment problems).

97. Cf. United States ex rel. Marcus v. Hess, 317 U.S. 537, 542 (1943) (criminal 
statute neither more narrowly nor more broadly interpreted when asserted as the basis

t a nil claim). But see Comment, supra note 9, at 468 (addition of civil remedies 
to section 610 possibly exceeds bounds of constitutionality).

98. During the debate on the FECAA of 1974, several Congressmen observed that 
strict enforcement of the campaign laws was essential to preserve public trust in the 
electoral system. See, e.g., 120 Cong. Rec. H 7906 (daily ed. Aug. 8, 1974) (re- 
nnrks • Representative Fascell); id. at H 7926-27 (remarks of Representative Stan-

id at 11 7797 (daily ed. Aug. 7, 1974) (remarks of Representative Anderson).

Conclusion

Congress enacted section 610 to protect shareholders and union 
ivinbers from political misuse of their funds and voters from elections 
irrupted bv organizational wealth. Implication of a private cause 

f action under section 610 will allow these classes an opportunity to 
isc the statute directly for protection of their interests. Although 

i lgressional intent is ambiguous, Congress did not rule out private 
ictions specifically and may favor private enforcement of section 610 

• complement the Justice Department’s civil and criminal actions.98 
Because corporations and labor unions continue to disregard the law 

n political involvement in federal elections, courts should imply a civil 
cause of action from section 610 for private plaintiffs.

John B. Grant, Jr.

• Editor’s Note: The Supreme Court delivered its opinion in Cort 
t. Ash just before this issue went to press. In reversing the Third 
Circuits approval of an implied private cause of action under 
section 610, the Court found that protection of shareholders is not 
a primary concern of the Act, that the legislative history indicates 
no intent to create a private action for damages, and that such a 
remedy would not effectuate the purpose of the Act and eliminate 
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the influence of corporate funds on federal elections. Cort v. Ash, 
43 U.S.L.W. 4773, 4776-78 (U.S. June 17, 1975). The Court 
concluded that the plaintiff shareholder must rely on state law to 
remedy injury to the corporation caused by illegal campaign con
tributions. Id. at 4778.



RECENT DEVELOPMENT
TORTS—mental distress—Summary Judgment Improper Where Plain
tiffs Allege Severe Mental Distress Despite Their Absence From Loca
tion of Tortious Activity—Prince v. Pittston Co., 63 F.R.D. 28 (S.D.W. 
Va. 1974).

The tightly-knit mining communities of Buffalo Creek Valley in 
southern West Virginia were shattered on February 26, 1972, when a 
coal waste impoundment collapsed, unleashing a torrent of over 130 
million gallons of sludge and water into the sleepy 17-mile hollow.1 
Three days of heavy rains and an eight-inch snowfall combined to 
saturate and weaken the crude slag dam, which had been constructed 
h\ the Buffalo Mining Company.2 As the dam collapsed, a 50-foot 

ave of sludge and debris roared through the valley, ravaging the tiny 
towns, destroying houses, stores, and churches,3 and leaving 125 dead, 
• »ver 1000 injured, and 4000 homeless.4 Although the Pittston Com- 
pan\. parent corporation of the Buffalo Mining Company, termed the 
lam s break and subsequent flood acts of God and disclaimed liability, 

:t met with the residents of the valley and attempted to settle all per- 
sonal injurv and property damage claims arising from the disaster.5 6 
\| »st survivors settled with Pittston; 643 residents of Buffalo Creek 
Valiev sued the company for $64 million in damages, however, alleg- 

reckless and negligent conduct in the construction and maintenance 
of the slag dam.0

1. K. Erickson, Report on Buffalo Cheek 62 (unpublished manuscript on file 
•a¡th th»’ Georgetown Law Journal) [hereinafter cited as K. Erickson]; United Mine 
Workers J., July 16-31, 1974, at 8-9.

2 Washington Post, Feb. 28, 1972, § A, at 1, col. 1; see K. Erickson 59-62.
3 K Erickson 62; Philadelphia Inquirer, Aug. 10, 1974, § A, at 1, col. 1.
I Newsweek, Sept. 2, 1974, at 75; see Plaintiffs’ Memorandum of Law in Oppo- 

siti !> to Defendant’s Motion for Summary Judgment at 1-2, Prince v. Pittston Co., 63 
F.R.D. 28 (S.D.W. Va. 1974).

5. See United Mine Workers J., supra note 1, at 8-9.
6 Interview’ with Gerald M. Stern, Plaintiffs’ Chief Counsel, in Washington, D.C., 

Sept 30, 1974; see Prince v. Pittston Co., 63 F.R.D. 28 (S.D.W. Va. 1974); United 
Mine Workers J., supra note 1, at 8-9; Charleston (W. Va.) Gazette, Aug. 2, 1974, 
‘ V it 1 col. 1; N.Y. Times, July 6, 1974, at 7, col. 2. Plaintiffs also alleged that the 
iefendant engaged in an ultrahazardous activity, violated both state and federal statutes 
in i safety regulations, and caused a nuisance. Defendant’s Memorandum of Law in 
Support of its Motion for Summary Judgment Dismissing the Personal Injury Claims of 
\hsent Plaintiffs at 4; see Prince v. Pittston Co., supra at 30; Plaintiffs’ Memorandum 

of Law in Opposition to Defendant’s Motion for Summary Judgment at 6.

\fter extensive pretrial discovery, including medical and psychiatric 
-\aminations of most plaintiffs, the gravamen of plaintiffs’ claims became 

[1179]
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apparent: nearly all 643 plaintiffs alleged severe mental distress.7 The 
claims of 33 persons were distinguishable, however, because these plain
tiffs were absent from the valley at the time of the flood: some were 
out of the state, two were in a nearby jail on misdemeanor charges, 
and seven were in the vallev at the time the dam collapsed but were 
termed absent by Pittston because they fled before the flood waters 
actually reached their homes.8 All 33 claimants had substantial ties 
with the community, however, and most had lived in the vallev for 
several years.9 10

7. United Mine Workers J., supra note 1, at 9.
8. See Defendant’s Memorandum of Law in Support of its Motion for Summary 

Judgment Dismissing the Personal Injury Claims of Absent Plaintiff’s at 9-20; Affidavit 
of J. Bradwav Butler in Opposition to Defendant’s “Motion for Summary Judgment' 
at 8-11.

9. See .Affidavit of J. Bradway Butler in Opposition to Defendant’s “Motion for 
Summary Judgment at 6-7.

10. 63 F.R.D. 28 (S.D.W. Va. 1974).
11. Motion for Summary Judgment, Prince v. Pittston Co., 63 F.R.D. 28 (S.D.W. 

Va. 1974) (served Apr. 1, 1974).
12. Defendant’s Memorandum of Law in Support of its Motion for Summary Judg

ment Dismissing the Personal Injury Claims of Absent Plaintiffs at 1.
13. Motion for Summary Judgment; Defendant’s Memorandum of Law in Support 

of its Motion for Summary Judgment Dismissing the Personal Injury Claims of Absent 
Plaintiffs at 2.

14. See Defendant’s Memorandum of Law in Support of its Motion for Summary 
Judgment Dismissing the Personal Injury Claims of Absent Plaintiffs at 23, 35-36.

15. 63 F.R.D. at 33; see Defendant’s Memorandum of Law in Support of its Motion 
for Summary Judgment Dismissing the Personal Injury Claims of Absent Plaintiffs at 
21-36.

Following the denial of summary judgment and 10 days before the trial was sched
uled to begin, the parties announced a settlement that allocated $330,000 to the 33 

In Prince v. Pittston Co.U) the defendant challenged the legal suffi
ciency of the claims of these 33 plaintiffs in a motion for summan 
judgment.11 The defendant asserted that during the course of the flood 
none of these plaintiffs had suffered physical injury, none had experi
enced any threat of immediate physical injury, and none had witnessed 
any other person sustaining a physical injury.12 While conceding 
plaintiffs allegations of recklessness, the defendant averred that even 
if the plaintiffs had sustained the alleged personal injuries, the tortious 
conduct of the defendant could not be found, as a matter of law, to 
be the proximate cause of those injuries.13 In essence, Pittston argued 
that it was entitled to summary judgment because the law does not 
compensate absent plaintiffs for mental injuries.14 The United States 
District Court for the Southern District of West Virginia denied the 
defendant’s motion for summary judgment and held that none of the 
valley’s residents could be denied recovery as a matter of law for mental 
distress arising from the flood solely on the ground of absence from 
the area when the physical disaster occurred.15
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The court’s decision in Prince necessarily is limited by the proce
dural posture of the case. Narrowly read, Prince constitutes a simple 
denial of summary judgment based on the possibility that plaintiffs 
would prove their allegations of recklessness and thereby state a cause 
of action under West Virginia law. Applying the standards of rule 
56 of the Federal Rules of Civil Procedure for summary judgments, 
the district court denied defendant’s motion because the record as a 
■'.hole did not evidence a right to judgment with such clarity as to 
leave no room for controversy.16 The court’s reasoning, however, in
lit ates that Prince has much greater significance for the expansion of 

tort liability. It suggests that a plaintiff should be compensated for 
severe mental distress if he can establish by medical proof that defend
ant’s tortious conduct caused his injuries and that such injuries were 
reasonably foreseeable, despite the fact that the plaintiff may have 
een absent from the location of the tortious activity. This interpreta

tion of Prince supports arguments for the abandonment of arbitrary 
limitations on recovery that have characterized mental distress law in 
favor of an application of traditional tort principles.

plaintiffs who had been absent from the valley the day the slag impoundment collapsed. 
Newsweek, Sept. 2, 1974, at 75. The district court, which was required to approve 
the ut-of-court settlement because many of the nonabsent plaintiffs were minors, 
Imned the settlement just and fair. Court Order Approving Settlement, Prince v. 
Pittston Co. (Aug. 1, 1974); Interview with Gerald M. Stern, supra note 6. None of 
the parties in interest challenged the reasonableness of the settlement. Interview with 
( •• r.ild M. Stem, supra note 6.

The Pittston Company has paid out over $26 million to victims of the Buffalo Creek 
disaster. Neus week, Sept. 2, 1974, at 75; Wall Street Journal, July 8, 1974, at 5, 

The corporation faces other suits concerning the flood disaster, including one 
’ . the state of West Virginia for over $100 million. United Mine Workers J., supra 
note 1, at 8. In addition, a suit has been instituted on behalf of 347 minors who were 
present in the valley at the time of the flood seeking $208 million in compensatory and 
punitive damages for mental distress. See Justice v. Pittston Co., No. 75-1032CH 
(S.D.W. Va., filed Feb. 26, 1975); Washington Post, Mar. 28, 1975, § A, at 3, col. 1.

16. 63 F.R.D. at 32, citing Phoenix Sav. & Loan, Inc. v. Aetna Cas. & Sur. Co., 
381 F.2d 245, 249 ( 4th Cir. 1967); see Fed. R. Civ. P. 56 (c), (d).

See, e.g., Chesapeake & Potomac Tel. Co. v. Clay, 194 F.2d 888 (D.C. Cir. 
1953); Swanson v. Swanson, 121 Ill. App. 2d 182. 257 N.E.2d 194 (1970); Spade v. 
Lynn & 168 Mass. 285, 47 N.E. 88 (1897); Waube v. Warrington, 216 Wis.
661, 258 N.W. 497 (1935); Victoria Ry. Comm’rs v. Coultas, 13 App. Cas. 222 (P.C. 
1888).

Despite the limitations on recovery for infliction of mental distress as an independent 
tort, plaintiffs often are compensated for such injuries as parasitic damages. See, e.g., 

Kumler, 239 Mich. 224, 214 N.W. 310 (1927) (false imprisonment); Trodgen 
172 N.C. 540, 90 S.E. 583 (1916) (assault); Allen v. Hannaford, 138 Wash.

244 P. 700 (1926) (same). In these cases plaintiffs employ an independently 
recognized tort as a peg upon which to hang mental damages. See W. Prosser, Hand- 
book or the Lav of Torts §§ 12, 54, at 52, 330 (4th ed. 1971) [hereinafter cited as

Courts historically have been reluctant to allow recovery for mental 
distress 7 not only in negligence and recklessness cases 18 but also in 
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intentional tort cases.19 In arbitrarily limiting recovery for mental 
distress, courts often have applied special rules to the normal negli
gence calculus in which duty and proximate cause are utilized to im
plement policv limitations on recovery.20 Special limitations on re-

ProsserJ; Note, Torts—Expanding the Concept of Recovery for Mental and Emotional 
Injury, 16 W. Va. L. Rev. 176, 179 (1974); Comment, Negligently Inflicted Mental 
Distress: The Case for an Independent Tort, 59 Geo. L.J. 1237, 1240 (1971).

18. See, e.g., Espinosa v. Beverly Hosp., 114 Cal. App. 2d 232, 249 P.2d 843 (1952 
Alexander v. Pacholek, 222 Mich. 157, 192 N.W. 652 (1923); Jelley v. LaFlame, 108 
N.H. 471, 238 A.2d 728 (1968); Mitchell v. Rochester Ry. Co., 151 N.Y. 107, 45 N.E. 
354 (1896).

19. See, e.g., Wallace v. Shoreham Hotel Corp., 49 A.2d 81 (D.C. Mun. App 
1946); Bartow v. Smith, 149 Ohio St. 301, 78 N.E.2d 735 (1948); Halliday v. Cienkow- 
ski, 333 Pa. 123, 3 A.2d 372 (1939); Brooker v. Silverthorne, 11 S.C. 553, 99 S.E. 350 
(1919). Although courts increasingly have recognized an independent tort of in
tentional infliction of mental distress, recovery has been limited to the most extreme 
cases of outrage and indignity. See, e.g., Savage v. Boies, 77 Ariz. 355, 272 P.2d 349 
(1954) (decoying plaintiff suspected of insanity into hospital with false story of injured 
husband and child); Great A. & P. Tea Co. v. Roch, 160 Md. 189, 153 A. 22 (1930 
(wrapping up dead rat for plaintiff to open); Wilkinson v. Downton, [1897J 2 Q.B. 57 
(telling plaintiff that husband seriously injured in accident); Bielitski v. Obadiak, 61 
D.L.R. 494 (1921) (spreading false rumor that plaintiff’s son hanged himself). See 
also Prosser § 12, at 62. Moreover, to insure the genuinensss of claims of intentional 
infliction of mental distress, some courts require the existence of some physical injurs 
or symptom before they will award plaintiff damages. See, e.g., Clark v. .Associated 
Retail Men, 105 F.2d 62 (D.C. Cir. 1939); Kirby v. Jules Chain Store Corp., 210 N.C 
808, 188 S.E. 625 (1936); Carrigan v. Henderson, 192 Okla. 254, 135 P.2d 330 (1943 . 
But see Wilson v. Wilkins, 181 Ark. 137, 25 S.W.2d 428 (1930) (mob threatened to 
lynch plaintiff); Barnett v. Collection Serv. Co., 214 Iowa 1303, 242 N.W. 25 (1932 
(unreasonably threatening collection letters); Samms v. Eccles, 11 Utah 2d 289, 358 
P.2d 344 (1961) (indecent exposure and invitation to intercourse).

20. See J. Fleming, An Introduction to the Law of Torts 46-47 (1967); Broth. 
Negligently Inflicted Psychic Injuries: A Return to Reason, 7 Vill. L. Rev. 232, 232-41 
(1962); Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 Harv. 
L. Rev. 1033, 1035-48 (1936); Prosser, Insult and Outrage, 44 Calif. L. Rev. 40, 41- 
43 (1956); Note, Negligently Caused Mental Distress: Should Recovery Be Allowed? 
13 S. Dak. L. Rev. 402, 402-04 (1968); Comment, Negligence and the Infliction of 
Emotional Harm: A Reappraisal of the Nervous Shock Cases, 35 U. Chi. L. Rev. 512. 
521-27 (1968).

In holding that defendants need not refrain from negligently inflicting mental in
juries to bystanders, some courts have concluded that defendants owe such plaintiffs 
no duty of care. See, e.g., Resavage v. Davies, 199 Md. 479, 487, 86 A.2d 879, 883 
(1952); Cote v. Litawa, 96 N.H. 174, 176, 71 A.2d 792, 794-95 (1950); Waube v. 
Warrington, 216 Wis. 603, 613-14, 258 N.W. 497, 501 (1935); Comment, One Step 
Beyond the Zone of Danger Limitation Upon Recovery for the Negligent Infliction of 
Mental Distress, 43 Temp. L.Q. 59, 61 (1969). One court has denied recovery b\ 
finding no proximate cause between the defendant’s act and the plaintiff’s psychic 
injury. See McCullough v. Orcutt, 14 Ill. App. 2d 503, 522-23, 145 N.E. 109, 114-15 
(1957).

Recover}' in mental distress cases is generally limited for public police reasons. 
See notes 22-27 infra and accompanying text. The problems of proving mental injuries 
are identical whether defendant’s conduct is negligent or intentional, however, and, 
except for concern that defendants would be held accountable for mental distress to 
a degree exceeding their culpability, such objections to compensating plaintiffs are as
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overv preclude a proper weighing of conflicting interests by fostering 
blind adherence to outmoded tests.21

• th : in thf area of intentional infliction of mental distress as in negligence cases. See 
12, 54; Harper & McNeely, A Re-examination of the Basis for Liability for 

Emotional Disturbance, 1938 Wis. L. Rev. 426, 428; Magruder, supra at 1035. The 
special tests that courts have devised, such as the impact rule and the zone of peril 
tot, h iwever, normally are applied to limit liability only in cases of negligent infliction 

f mental distress. See, e.g., Dillon v. Legg, 68 Cal. 2d 728, 747-48, 441 P.2d 912, 
925, 69 Cal. Rptr. 72, 85 (1968) (creation of zone of mental peril test); Battalia v. 
State. 10 N.Y.2d 237, 239, 176 N.E.2d 729, 730, 219 N.Y.S.2d 34, 35-36 (1961) (crea- 
’. n of zone of peril test); Niederman v. Brodsky, 436 Pa. 401, 412, 261 A.2d 84, 
89-90 (1970) (same).

21. See D’Ambra v. United States, 354 F. Supp. 810, 813, 817-18 (D.R.I.), modi-
481 F.2d 14 (1st Cir.), cert, denied, 414 U.S. 1075 (1973) (denial of recovery 

'terns from misplaced fear of fraudulent claims or harsh verdicts; confession of judicial 
■ mpetence); Dillon v. Legg, 68 Cal. 2d 728, 736, 441 P.2d 912, 918, 69 Cal. Rptr. 
2, 78 (1968) (case-by-case resolution of mental distress cases superior to blanket 

lenial of recovery based on administrative concerns). But cf. Amaya v. Home Ice, 
Fuel & Supply Co., 59 Cal. 2d 295, 310-13, 379 P.2d 513, 522-24, 29 Cal. Rptr. 33, 
42-44 1963) (judicial concern with fraudulent claims and disproportionate liability
requires arbitrary limitations on recovery in negligence cases). See generally Throck
morton. Damages for Fright, 34 Harv. L. Rev. 260 (1921).

22. See Smith, Relation of Emotion to Injury and Disease: Legal Liability for
Stimuli, 30 U. Va. L. Rev. 193, 198-99, 215 (1944). The same subjectivity 

that attends a mental distress case is present where plaintiff seeks damages for pain 
md suffering as a component of any tort. See Robb v. Pennsylvania R.R., 58 Del. 
454, 461-64, 210 A.2d 709, 714 (1965). See generally Prosser § 54, at 328.

23 See Comment, supra note 17, at 1252, 1258-59.
24 See, e.g., Ward v. West Jersey & S.R.R., 65 N.J.L. 383, 386, 47 A. 561, 

562 (Sup. Ct. 1900); Bosley v. Andrews, 393 Pa. 161, 168-69, 142 A.2d 263, 266-67
1958) Huston v. Borough of Freemansburg, 212 Pa. 548, 550-51, 61 A. 1022, 

•'’2 > I »<'5 Some courts have concluded that despite the subjectivity' of mental 
distress tie- greater opportunity for fraud and collusion does not warrant disallowing 
rertAen in all mental distress cases. See, e.g., D’Ambra v. United States, 354 F. 
Supp 810, 818 D.R.I.), modified, 481 F.2d 14 (1st Cir.), cert, denied, 414 U.S. 
1075 1973 . Dillon v. Legg, 68 Cal. 2d 728, 736, 441 P.2d 912, 918, 69 Cal. 
Rptr 72. 77-78 (1968); Simone v. State, 28 R.I. 186. 192, 66 A. 202, 206 (1907).

The unwillingness of courts to allow recovery in mental distress 
cast s under traditional principles of liability stems primarily from the 
unit pie character of psychic injuries and the consequent problems of 
proof. The subjective nature of mental distress renders impossible 
precise determination of the level of suffering and the disability ex
perienced.22 In estimating the extent of psychic injury, the psychiatrist 
analyzes plaintiff’s testimony and behavior in light of the circumstances 
»f the case and his own general knowledge of the pain and disability 
akrlv to result from similar fact situations; the jury, in turn, relies on 
the psychiatrist’s interpretation of those facts.23 Courts have expressed 
fears that if traditional tort principles were applied to mental distress 
cases juries would be unable to detect and weed out false claims,24 
defendants would be subject to liability without a corresponding de
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gree of culpability,25 26 and a flood of litigation would result.2G Addition
ally, the necessary reliance on expert testimony and opinion in mental 
distress cases could subordinate the role of the trier of fact to that of 
the expert witness.27

25. See, e.g., Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 315, 379 
P.2d 513, 525, 29 Cal. Rptr. 33, 45 (1963); Cote v. Litawa, 96 N.H. 174, 176-77, 
71 A.2d 792, 794-95 (1950); Waube v. Warrington, 216 Wis. 603, 613, 258 NW. 
489, 501 (1935).

26. See, e.g., Ward v. West Jersey & S.R.R., 65 N.J.L. 383, 386, 47 A. 561, 
562 (Sup. Ct. 1900); Mitchell v. Rochester Ry. Co., 151 N.Y. 107, 45 N.E. 354 
(1896); Knaub v. Gotwalt, 422 Pa. 267, 271, 220 A.2d 646, 647 (1966); Koplin v 
Louis K. Liggett Co., 322 Pa. 333, 185 A. 744 (1936); Hamed v. E-Z Finance Co., 
151 Tex. 641, 649, 254 S.W.2d 81, 86 (1953).

27. See generally C. McCormick, Handbook of the Law of Evidence § 12 
(2d ed. 1972). Other objections to recovery include the difficulty of measuring mental 
distress in monetary terms, the deterrent effect recovery would have on sociallv 
useful conduct, and a basic distrust of such an intangible injury as mental distress 
See Prosser §§ 12, 54, at 50-51, 327-28; Comment, One Step Beyond, supra note 20, 
at 63 n.17.

28. See Note, supra note 17, at 192 n.70. Many of the physiological symptoms 
that accompany emotional harm are discernible by the medical expert and are not 
easily feigned. See Prosser § 12, at 50-51. See generally Brickner, The Psychology 
of Disability, in Traumatic Medicine and Surgery for the Attorney 65-108 
(P. Cantor ed. Supp. 1964); Comment, supra note 17, at 1250.

29. See Wallace v. Coca-Cola Bottling Plants, Inc., 269 A.2d 117, 121 (Me. 
1970); Dailey v. LaCroix, 384 Mich. 4, 13, 179 N.W.2d 390, 395-96 (1970 
Falzone v. Busch, 45 N.J. 559, 564, 214 A.2d 12, 14-15 (1965); Note supra note 
17, at 191-93; Comment, supra note 17, at 1248-53. See generally Kescher, Simula
tion of Nervous and Mental Distress, 44 Mich. L. Rev. 715, 764-773 (1946).

30. See Comment, One Step Beyond, supra note 20, at 66-67. Where recovers is 
premised either on the intentional infliction of mental distress or on mental distress as a 
parasitic element of an independent tort, courts have acknowledged the maturation of 
medicine, have freely accepted proof of the injuries, and have allowed recovery. See, 
e.g., Emmke v. DeSilva, 293 F. 17, 21 (8th Cir. 1923) (conduct in wanton disregard of 
plaintiffs rights); Barnett v. Collection Serv. Co., 214 Iowa 1303, 1312, 242 N.W 
25, 28 (1932) (malicious collection letters); Homans v. Boston Elev. R. Co., 180 Mass. 
456, 458, 62 N.E. 737 (1902) (nervous shock resulting from battery); Trodgon v. 
Terry, 172 N.C. 540, 542-43, 90 S.E. 583, 584-85 (1916) (mental distress arising
from assault). Where the defendant is less culpable than an intentional tortfeasor,
however, courts have been reluctant to recognize the enhanced ability of science to 
measure mental distress. See Comment, supra at 66-68.

The growing competence of medical science in the field of psychic 
injuries has diminished the problems of proof in mental distress cases. 
The development of psychiatric tests and the refinement of diagnostic 
techniques 28 29 has led some authorities to conclude that science can 
establish with reasonable medical certainty the existence and severity 
of psychic harm.-'' In cases involving negligently inflicted mental dis
tress, however, changes in the law have not kept pace with the in
creased sophistication of psychiatry.30 * * Special rules created to deal 
with problems of proof that were a legitimate concern in mental dis
tress cases 50 years ago have restricted modern courts in their handling 
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of these claims. Moreover, developments in tort law have only par- 
tidllv abated the rigid requirements of those special rules.

Initially, no recovery at all was allowed for the independent tort of 
zujigent infliction of mental distress.11 Mental injuries were con- 
>idt red too vague and elusive to be the subject of pecuniary compen
sate courts held that an acceptable value could not be placed on 
plaintiffs mental well-being and therefore concluded that his emotional 
- qiiilibrniin should not be protected.31 Eventually7 realizing that an indi- 

. niuals interest in his mental health deserves protection,* 34 courts 
• »ok cognizance of the competence of medicine to measure the extent

31. Sa Davis v. Western Union Tel. Co., 46 W. Va. 48, 32 S.E. 1026 (1899);
I.'.-r h v. Knight, 11 Eng. Rep. 854 (H.L. 1861).

_ Sa Knaub v. Gotwalt, 422 Pa. 267, 271-72, 220 A.2d 646, 647 (1966); 
. . - v. Western Union Tel. Co., 46 W. Va. 48, 53, 32 S.E. 1026, 1028 (1899).
Courts s< DM -s phrase the vagueness issue in terms of the plaintiff’s inability to
< •• proximate cause. In Knaub, for example, the Supreme Court of Pennsylvania 
denied recovery to a mother and father who witnessed their child being hit by

• ■ 1 mt’s automobile. 422 Pa. at 270, 220 A.2d at 647. The court said it would
- impossible for medical science to establish that the alleged psychic injuries in

f t t resulted from seeing the accident. Id. at 271, 220 A.2d at 647.
' Southern Express Co. v. Byers, 240 U.S. 612, 615 (1916); Burke v. 

Western Union Tel. Co., 137 Neb. 878/881, 291 N.W. 555, 557 (1940); Lynch v. 
Kr 11 Eng. Rep. 854, 863 (H.L. 1861); Magruder, supra note 20, at 1033-35.

^ueralb. 2 I . Harper & F. James, The Law of Torts § 18.4 (1956). Courts 
•a iT-nth have not found valuation of mental distress a serious obstacle when they 

mpensate plaintiffs for psychic impairment as parasitic damages related to an inde
pendent tort. See note 17 supra.

34 See D’Ambra v. United States, 354 F. Supp. 810, 822 (D.R.I.), modified,
— 1 1 1 i 1 st Cir.), cert, denied, 414 U.S. 1075 (1973) (law should protect 

plaintiff witnessing death of son); Restatement of Torts § 46, comment d at 613 
I Supp. 1948) (mental distress frequently far more serious than physicial injuries).

m Davis v. Western Union Tel. Co., 46 W. Va. 48, 53, 32 S.E. 1026, 1028
1899 mental injuries alone too vague and incapable of proof to sustain action 

’ - lamagvs I with Monteleone v. Co-Operative Transit Co., 128 W. Va. 340, 351-52,
38 S.E.2d 475. 480 (1945) (legal right to mental tranquility established) and 
Ik V Cassinelli, 129 W. Va. 591, 597-98, 41 S.E.2d 672, 677 (1946) (mental 
injunes sufficient basis for recovery of damages).

' S<. Kentucky Traction & Terminal Co. v. Roman’s Guardian, 232 Ky. 285, 
292, - S.WJSd 272, 275 (1929); Consolidated Traction Co. v. Lambertson, 57 
N j I 297, 301-02, 36 A. 100, 102 (Sup. Ct. 1896). Courts have reasoned that 
the presence of phvsical injuries guarantees the trustworthiness of claims regardless

• ■ i th,A oi ( ur before or after the mental injure. See Monteleone v. Co-Operative 
Transit Co 128 W. Va. 340, 346-47, 36 S.E.2d 475. 478-79 (1945); cf. Chesapeake 
ft 1 tomac Tel. Co. v. Clay, 194 F.2d 888, 890-91 (D.C. Cir. 1952) (no recovery 
for ■ <1 distress without concomitant or consequent physicial injury); Note, supra 
note 17, at 181-87.

* mental distress and allowed recovery where physical injuries or 
winptoms accompanied or closely followed the mental injury.35 * * 38 To 
limit liability and guard against fraudulent claims, however, courts 
simultaneouslv fashioned the impact rule, which allows recovery for 
mental distress only if defendant’s conduct results in a physical impact 
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on plaintiff’s person.3'1 The absence or presence of impact, however, 
is often a chance occurrence that has little effect on the degree or 
seriousness of mental distress.36 37 Thus, the rigid application of the 
rule often creates outrageous results. In Mitchell v. Rochester Railway 
Co.,38 39 for example, where a horse-drawn trolley charged the plaintiff 
and stopped so that the horses were standing on either side of her, the 
plaintiff fainted and subsequently suffered a miscarriage. The court 
nevertheless denied recovery, because it found that she had not experi
enced an impact and that mere fright was not sufficient to sustain the 
action.36

36. See Herrick v. Evening Express Publ. Co., 120 Me. 138, 140, 113 A. 16, 17 
(1921); Spade v. Lynn & B.R.R., 168 Mass. 285, 47 N.E. 88 (1897); Mitchell v. 
Rochester Ry. Co., 151 N.Y. 107, 45 N.E. 354 (1896); Victorian Rv. Comm’rs v. 
Coultas, 13 App. Cas. 222 (P.C. 1888); Brody, supra note 20, at 233-34; Note, 
supra note 20, at 403. Courts that have rejected the impact rule have retained the 
requirement of concomitant or consequent physical injury to weed out trivial and 
fraudulent claims. See, e.g., Mahnke v. Moore, 197 Md. 61, 69, 77 A.2d 923, 926-27 
(1951); Falzone v. Busch, 45 N.J. 559, 569-70, 214 A.2d 12, 17 (1965); Hill v. 
Kimball, 76 Tex. 210, 215, 13 S.W. 59 (1890). See also Comment, supra note 17, 
at 1240. Thus, the central issue in many mental distress cases is whether the 
psychic injuries complained of can be deemed physical. See Note, supra note 17, at 
183, 187-88.

37. Courts often have found that minor impacts, totally unrelated to the mental 
distress experienced, satisfy the impact rule and have allowed recovery. This practice 
defeats the policy behind the impact rule of assuring the genuineness of plaintiff s 
claims. See, e.g., Clark v. Choctawhatchee Elec. Co., 107 So. 2d 609 (Fla. 1958) 
(electric shock); Porter v. Delaware, L. & W.R.R., 73 N.J.L. 405, 63 A. 860 (Sup. Ct. 
1906) (dust in eyes); Morton v. Stack, 122 Ohio St. 115, 170 N.E. 869 (1930) 
(inhalation of smoke); Hess v. Philadelphia Transp. Co., 358 Pa. 144, 56 A .2d 89 
(1948) (falling electric wire striking automobile in which plaintiff was riding). But see 
Monteleone v. Co-Operative Transit Co., 128 W. Va. 340, 347-52, 36 S.E.2d 475, 478-80 
(1945) (recovers denied where no rational nexus between impact of glass splinters 
on plaintiffs face and mental injurv).

38. 151 N.Y. 107, 45 N.E. 354 ( 1896).
39. Id. at 109, 45 N.E. at 355.
40. See, e.g., Falzone v. Busch, 45 N.J. 559, 214 A.2d 12 (1965); Battalia v. 

State, 10 N.Y.2d 237, 176 N.E. 729, 219 N.Y.S.2d 34 (1961); Niederman v. Brodsky 
436 Pa. 401, 261 A .2d 84 (1970).

41. 199 Md. 479, 86 A.2d 879 (1952).
42. Id. at 480, 86 A.2d at 879.
43. Id. at 487. 86 A.2d at 883.

Courts increasingly have disfavored the impact rule because of its 
arbitrariness and in its place have adopted the zone of peril test, al
lowing recoverv for mental distress if the plaintiff reasonably’ fears 
for his own safety.40 The application of this test, however, can also 
produce harsh results. In Resavage v. Davies,41 for example, a mother 
witnessed her two daughters being struck and killed by defendant’s 
negligently driven automobile. Although recognizing that the plain
tiff was “petrified with horror at the sickening scene [as it] unfolded 
before her,’ 42 the court denied recovery to the mother on the ground 
that she viewed the accident from the safety of the porch of her 
home.43 The patent unfairness of such a result lies in its emphasis on 
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spatial characteristics; where the zone of peril test applies, physical 
proximity to the situs of the tortious act rather than the nature of the 
tortious conduct is dispositive of plaintiff’s claim.44 Most courts re- 
maiu satisfied with the zone of peril test, nevertheless, finding that it 
adequately balances the desire to limit liability for public policy rea
sons and the need to remedy severe mental distress.45

M See Comment, Dillon v. Legg: Extension of Tort Liability in the Field of 
Mental Distress, 4 U. San. Fran. L. Rev. 116, 120 (1969); Comment, One Step Be- 

nd mpra note 20, at 59. See generally Kalven, Tort Law: Negligence on the Move,
\ TI. L.J. 1, 5 (1970). If the mother in Resavage had been alongside her daugh- 

• - sht would have been compensated for her trauma under the zone of peril test, 
primary element of the test, that the plaintiff fear for her own safety, places a 

. r»umum on fraud or at least selective perception. A plaintiff within the zone of 
ph’.Mcal peril is encouraged to allege he feared for himself instead of merely fearing 
/ i :r. to others within the zone. See Comment, Dillon v. Legg, supra, at 120; Com- 
rrx-nt, mpra note 17, at 1241 n.21.

45 See, e.g., Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 379 P.2d 
511. 29 Cal. Rptr. 33 (1963); Battalia v. State, 10 N.Y.2d 237, 176 N.E. 729, 219 
S') S 2d 34 (1961); Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935). 
S+e also Comment, supra note 44, at 120.

46 See, e.g., D’Ambra v. United States, 354 F. Supp. 810 (D.R.I.), modified, 
bl F 2d 14 (1st Cir.), cert, denied, 414 U.S. 1075 (1973); Dillon v. Legg, 68 Cal. 2d 
728, 441 P.2d 912, 69 Cal. Rptr. 72 (1972); Dave Snelling Lincoln-Mercury v. 
Simon, .508 S.W.2d 923, 926 (Tex. App. 1974).

47. 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968).
48. Id. at 741, 441 P.2d at 921, 69 Cal. Rptr. at 81.
49. Id. at 7.30-31, 747, 441 P.2d at 914, 925, 69 Cal. Rptr. at 74, 85.
50. Id at 747-48, 441 P.2d at 925, 69 Cal. Rptr. at 85; cf. Dave Snelling Lincoln-

Mi-rairy v. Simon, 508 S.W.2d 923, 926 (Tex. App. 1974) (Dillon cited with 
»pproval mother found to be within zone of physical peril). The facts of Dillon 
:•••■! the court with an excellent example of the artificiality of the zone of peril test. 
B >th the mother and sister of the victim witnessed the fatal accident. The trial

•urt found that the victim’s sister was possibly within the zone of physical peril and 
lenie 1 the defendant’s motion for summary judgment as to the sister. In contrast, the 
w»r ourt granted the motion as to the mother’s claim because she was not within the 

zone of pin tk al peril. In reversing the grant of summary judgment, the Supreme Court 
of California concluded that it would be unjust to compensate the sister and deny 
the mother recovery for her mental distress. 68 Cal. 2d at 732-33, 747, 441 P.2d at 
915. 925, 69 Cal. Rptr. at 75, 85.

Several courts have attempted to deal directly with the problems 
inherent in the zone of peril test.46 In Dillon v. Legg 47 the California 
Supreme Court extended the scope of liability to include a safe by
stander who directly witnessed injury to a close relative.48 49 Observing 
that the judiciary should be more concerned with the compensation 

>f injured plaintiffs than with the mechanics of efficient judicial ad
ministration,4!* the court found that, even though the plaintiff was out
side the zone of physical peril, she should not be denied recovery for 
the mental distress she experienced after witnessing her daughter 
l>eingr killed by defendant’s automobile.50 Although the court in Dillon 
oncluded that cases would be disposed of more justly by applying 
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the general principles of duty and negligence,51 the opinion does not 
represent a total repudiation of the zone of peril test. The court 
injected additional factors into the traditional negligence calculus; 
whether plaintiff was near the scene of the accident, whether the 
mental distress resulted from witnessing the accident or from learning 
of the accident after its occurrence, and whether plaintiff and the 
victim were closely related.52 The Dillon decision may be interpreted 
as creating a zone of mental peril within which a plaintiff must be 
located to recover for mental distress. While voicing concern that 
mechanical rules at variance with traditional tort principles do more 
harm than good,53 the court in Dillon nevertheless retained considera
tion of spatial proximity as an element limiting liability.

51. 68 Cal. 2d at 746, 441 P.2d at 924, 69 Cal. Rptr. at 84, citing 2 F. II mum b a 
F. James, supra note 33, § 18.4, at 1039 (1956); see Throckmorton, supra note 21. at 
277.

52. 68 Cal. 2d at 740-41, 441 P.2d at 920, 69 Cal. Rptr. at 80.
53. Id. at 740, 746, 441 P.2d at 920, 924, 69 Cal. Rptr. at 80, 84.
54. See Kalven, supra note 44, at 5.
55. Medical science has long recognized that fright, shock, an.xietx and other 

emotional responses to stimuli are physical injuries in the sense that symptoms of these 
psychic conditions are readily ascertainable by the trained professional. See Goodrich, 
Emotional Disturbance as Legal Damage, 20 Mich. L. Rev. 497, 505 (1922’. As 
courts increasinglx become uncomfortable with the arbitrariness of the zone of peril 
test, they are likelx to note the progress of medicine in isolating mental injuries 
and to hold that mental distress itself satisfies the requirement of physical injury if 
adequately established. See Note, supra note 17, at 183-85. In Monteleone t Co- 
Operative Transit Co., for example, the court intimated that recovery might have 
been sustained had the plaintiff alleged that the nervous shock and mental distress 
suffered were physical injuries. 128 W. \ a. 340, 348, 36 S.E.2d 475, 479 (1945’ 
(dictum).

56. 63 F.R.D. 28 (S.D.W. Va. 1974).
57. See Letter Memorandum from Willis (). Shay, Plaintills Counsel, to |udg< 

K.K. Hall, Max 8. 1974, at 1-2, Prince v. Pittston Co., 63 F.R.D. 28 (S.D.W. Va.
1974); Note, supra note 17, at 183-85.

The Dillon modification of the zone of peril test represents the 
furthest extension of tort law in the area of mental distress. No court 
has vet taken the final logical step of awarding damages to plaintiffs 
who suffer severe mental distress from merely hearing about the in
fliction of harm to others.54 55 56 This final step requires the complete 
abandonment of special rules and the application of traditional tort 
principles to mental distress claims. Under this approach proof of 
psychic injuries alone would satisfy the requirement that plaintiff has 
suffered a recognizable loss as a result of defendant s actions. ''’

The denial of summary judgment in Prince v. Pittston Co.:,,‘ may 
signal the abandonment of the distinction between mental and physical 
injuries where a plaintiff can establish by expert testimony that his 
injuries resulted from defendant’s conduct.57 * The 33 plaintiffs in 
Prince were not within any zone of peril; indeed, the plaintiffs were 
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completely absent from the valley and suffered mental distress only 
after the Hood had run its course. Although the district court did

• ’uiacte! ize its denial of Pittston’s motion as anything but the appli- 
m of state law,88 its failure to recognize that the disposition of 

the < ' m irked an extension of mental distress law mav be attributed

5«. 63 F.R.D. at 33.
59 See Fed. R. Civ. P. 12(b) (6).
60. See Fed. R. Civ. P. 56.
61. See, e.g., D’Ambra v. United States, 354 F. Supp. 810 (D.R.I.), modified, 

iSl F.2d 14 1st Cir.), cert, denied, 414 U.S. 1075 (1973) (motion to dismiss);
’ p v Byrne, 265 F. Supp. 460 (S.D.W. Va. 1967) (motions to dismiss and for 

idgment); Meeks v. Appalachian Power Co., 180 F. Supp. 469 (S.D.W. 
V’a. I960) (motion for summary judgment); Dillon v. Legg, 68 Cal. 2d 728, 441 
1’2' 912. 69 Cal. Rptr. 72 (1968) (motion for summary judgment); Amaya v.

1 : I <\ Supply Co.. 59 Cal. 2<1 295, 379 P.2d 513, 29 Cal. Rptr. 33
(1963) (general demurrer); Niederman v, Brodskx. 436 Pa. 401, 261 A.2d 84 (1970)
(motion to dismiss < /. Costello v. City of Wheeling, 145 W. Va. 455, 177 S.E.2d
d ¡'run (directed verdict for defendant at end of plaintiff’s case-in-chief).

S Niederman v. Brodsky, 136 Pa. 401. 41 h 261 A.2d 84, 89-90 (1970).
63. 68 Cal. 2d 728. 441 P.2cl 912, 69 Cal. Rptr. 72 (1968).
64. Sec id. .it 741, 411 I’.2d at 921. 69 Cal. Rptr. .it 81; notes 47-53 supra and

accompanying text. At least one court lias indicated that summary judgment is rarely 
apropriat' in any n< gligence case because foreseeability of risk and reasonableness of

t are within the province of the jury to decide. See Meeks v. 
Appalachian Power Co., 180 F. Supp. 469. 472 (S.D.W. Va. 1960).

• tour unique characteristics of the Prince case: the posture in which 
the issue of mental distress arose, the court’s reliance on West Virginia 
law, plaintiffs' allegations of recklessness, and the peculiar character 
of the mental injuries alleged. An analysis of these factors demon-

r . -s. however, that the reasoning behind Prince may be employed
• support a redefinition of tort liability for mental distress.

The posture in which the mental distress issue arose in Prince and 
its procedural disposition alone do not impair the significance of the 

ts<- as an extension of the traditional rides for recovery for mental 
¡¡stress. Defendants often employ motions to dismiss for failure to 

state a claim v' and for summary7 judgmentto challenge the suffi- 
a nc\ of a plaintiff’s claim for mental distress.* 60 61 * 63 Such challenges 

have resulted in major developments in mental distress law. For
• \ unple. the Supreme Court of Pennsylvania rejected the impact rule 
in a case that presented a lower court’s dismissal of the plaintiff’s
nnpkiintSimilarly, the California Supreme Court modified the 

/ >ih of peril test in Dillon v. Legg,''3 a case in which the plaintiff was 
appealing a judgment on the pleadings.64

\ second factor potentially limiting the value of Prince is its juris- 
hctional basis in diversity. Because the district court was obliged 

‘ 1 interpret and apply West Virginia law as it believed the West Vir
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ginia Supreme Court of Appeals would in a similar case,’15 the denial of 
summan judgment in Prince could be interpreted either as a misapplica
tion of a state law that would have precluded recovery or as a proper ex
tension of W est Virginia tort law. Although West Virginia courts haw 
not vet explicitly rejected the zone of peril test, they have dealt con- 
sistenth with the practical problems that confront courts in mental 
distress cases and have long manifested dissatisfaction with arbitrary 
restrictions on recovery.f,G The court in Prince cited two West Virginia 
cases that indicated a distaste for special rules or limitations on re
covery in mental distress cases. In Monteleone v. Co-Operative Tran
sit CoS'7 the West Virginia Supreme Court of Appeals refused to apple 
the impact rule where no rational connection existed between the 
impact experienced and the mental injury alleged.The same court 
in 1946 recognized in Toler v. Cassinelli"" that the progress of science 
in evaluating the existence and seriousness of mental injuries ’ justi
fied recovery for mental distress if defendant s tortious conduct inflicts ✓ * * * * * *

(55. Prince v. Pittston Co., 63 E.R.1J. 28, 30 (S.D.W. Va. 1974); see Commis
sioner v. Estate of Bosch, 387 U.S. 456, 465 (1967); Erie R.R. v. Tompkins, 504 I S. 
64 (1938).

66. See, e.g., Toler v. Cassinelli, 129 W. Va. 591, 597-98, 41 S.E.2d 672. 677 
(1946) (problems of ascertaining extent of mental distress); Monteleone \ Co- 
Operative Transit Co.. 128 W. Va. 340, 347-49, 36 S.E.2d 475, 479 (1945) (concern 
with nexus between physical and mental injury); Lambert v. Brewster, 97 W Va. 121, 
138, 125 S.E. 244, 249 (1924) (rejection of impact rule where defendant's conduct 
willful). As earls as 1924, the West Virginia Supreme Court of Appeals rejected 
the impact rule and held that injuries purely the result of fright and nervous shock, 
if established by medical proof, are sufficient to sustain a cause of action. I amb< rt 
v. Brewster, 97 W. Va. 124, 138, 125 S.E. 244, 249 (1924). In Lambert the plain
tiff suffered a miscarriage after seeing the defendant assault her father, Id at 125. 
125 S.E. at 244. Although the court might have based its finding of liability on th« 
doctrine of transferred intent, it discussed defendant’s actions in terms of negligence, 
proximate cause, and foreseeability and intimated that the* defendant would be liable 
(*ven if his actions were merely negligent. See id. at 138-40, 125 S.E. at 249-50. Sc« 
generally Prosser, Transferred Intent, 45 Texas L. Rev. 650 (1967). The court in 
Lambert concluded that the overriding policy to be served by the courts was providing 
a legal remedy for even wrong; the court therefore rejected the alternative of 
judicial expediency in the name of protecting defendants from contrived claims and a 
rash of litigation. 97 \V. Va. at 138, 125 S.E. at 249.

67. 128 W. Va. .340, 36 S.E.2d 475 (1945).
68. Id. at 347-49, 36 S.E.2d at 479. In Monteleone the plaintiff was hit b\ 

glass splinters when the windshield of the automobile in which she was a passenger 
shattered. Id at 342-43, 36 S.E.2d at 476-77. Rejecting the notion that any impact, 
however slight, would sustain a cause of action, the court denied recovery and 
observed that the policx reasons for requiring impact would not be served by allowing 
recovery if the nexus between the impact and mental distress is remote or tenuous, hl 
at 347-49, 36 S.E.2d at 479. Even while reversing the jury verdict of damages, 
the court intimated th.it had the plaintiff alleged the nervous shock and mental distr« ■" 
she suffered were indepedent injuries, instead of rely ing entirely on the impact ru« . 
recovery would have been sustained. Id. at 347, 36 S.E.2d at 479 (dictum).

69. 129 W. Va. 591, 41 S.E.2d 672 (1946).
70. Id. at 597. 41 S.E.2d at 677.
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indignity and insult.71 Given these cases where the state court 
L o rejected the limitations of arbitrary tests and the interceding 30 
wars of additional medical progress, it is not unreasonable to predict 
that West Virginia courts would endorse the dismissal of summary 
judgment in Prince.

71 Id. at 598, 41 S.E.2d at 677. In Toler, the plaintiff, having been locked out 
t her apartment bv the defendant for failure to pay rent, experienced embarassment

an i humiliation upon discovering the lockout. Id. at 592-93, 41 S.E.2d at 675. The 
vurt found an actionable claim because the defendant’s unreasonable and willful con- 
lu ‘ had aggravated plaintiff’s preexisting illness. Id. at 597-98, 41 S.E.2d at 677.

72 1 ed. R. Civ. P. 56(c); see Prince v. Pittston Co., 63 F.R.D. 28, 32-33 (S.D.W. 
'• a 1974). Bare allegations of recklessness alone are not sufficient to raise a genuine

’ f material fact; if the pleadings, affidavits, and other papers support the claim 
f r» kl- -nt-ss, however, summary judgment will be precluded. See Letter Memoran
dum from Willis O. Shay, Plaintiff’s Counsel, to Judge K.K. Hall, May 8, 1974, at 3-4; 

C Wright, Law of Federal Courts § 99 (2d ed. 1970).
73. 128 W. Va. 340, 36 S.E.2d 475 (1945).
"4 See Prince v. Pittston Co., 63 F.R.D. 28, 32-33 (S.D.W. Va. 1974).
75. Id. at 33.
76. Many courts have recognized a right to recover if plaintiff’s mental distress was 

aiivd bv defendant’s reckless conduct. See, e.g., Anderson v. Knox, 297 F.2d 702, 731 
(9th Cir 1961 ) (reckless misrepresentations as to suitability of insurance policy); Boyle

handler, >3 Del. 323, 329, 138 A. 273, 276 (1927) (reckless disregard of corpse); 
Blakeley v. Shortal’s Estate, 236 Iowa 787, 791, 20 N.W.2d 28, 31 (1945) (defendant 
ommittt ! suicide by cutting throat in plaintiff’s kitchen); Prince v. Yellow Pine Paper 

Mill Co, 210 S.W. 588, 594 (Tex. Civ. App. 1922) (pregnant wife allowed to recover 
*hen injured husband delivered home in bloods and battered condition). But see 
Alston v. Gehl, 21 Wis. 2d 349, 357-58, 12 N.W.2d 312, 317 (1963) ( recovery only 
for intentional infliction of mental distress).

77 Sec note 20 supra. But of. Comment, supra note 20, at 66-67 (culpability of 
the defendant, not the extent of injury, determines proximate cause and liability).

Rule 56 c) of the Federal Rules of Civil Procedure required the 
listrict court in Prince to assume the validity of plaintiffs’ allegations 

of recklessness.72 73 * Relying on Monteleone v. Co-Operative Transit 
Co.: the court found that the plaintiff’s allegation of recklessness, if 
true, would entitle him to recovery for mental distress under existing 
West V irginia law.71 Because the defendant had not satisfied his bur
den of proof that the allegations of recklessness were unfounded, the 

)urt denied the motion for summary judgment.75 Thus, the Prince 
it-vision may support abandonment of special restrictions on recovery 

f >r mental distress only in cases of recklessness.76 The result of Prince 
can also support recovery for mental distress in simple negligence cases, 
however, since the policy considerations of discouraging trivial and 
fraudulent claims are identical in both recklessness and negligence 
cases. The problems of medical proof underlving those policies re
main uniform whether the cause of action is based on the negligent, 
reckless, or intentional infliction of mental distress.77 Moreover, some 
courts have so blurred the distinction between negligence and reck- 
lessness that the latter may be viewed merely as an aggravated form 



1192 The Georgetown Law Journal [Vol. 63:1179

of negligence. 78 Under this interpretation of recklessness, the extreme 
nature of defendant s conduct and the extent of his culpability are 
considered only as part of the circumstances from which duty is 
defined.

78. See Mescher v. Brogan, 223 Iowa 573, 579-80, 272 N.W. 645, 649 ( 1937 . 
Williamson v. McKenna, 223 Ore. 366, 354 P.2d 56 (I960); Alsteen v. Gehl, 21 Wis 
2d 349, 357-58, 12 N.W.2d 312, 317 (1963); Prosser § 34, at 185. Compare 57 
Am Jur. 2d Negligence §§ 99, 100 (1971) (discussion of cases holding gross negligence 
svnonvmous with reckless conduct) with 57 Am. Jur. 2d Negligence § 103 (1971 1 
(discussion of cases holding reckless misconduct inconsistent with negligence, howevei 
gross).

79. See, e.g., Battalia v. State, 10 N.Y.2d 237, 176 N.E.2d 729, 219 N.Y.S.2d 34 
(1961) (plaintiff feared injure to self); Niederman v. Brodsky, 436 Pa. 401. 261 A.23 
82 (1970) (plaintiff witnessed son being killed by automobile); Lambert v. Brewster 
97 W. Va. 124, 125 S.E. 244 (1924) (plaintiff saw defendant assault her father

80. See Affidavit of J. Bradway Butler in Opposition to Defendants Motion for 
Summan Judgment at 2-6, Prince v. Pittston Co., 63 F.R.D. 28 (S.D.W Va. 1974 
Plaintiffs alleged that as a result of the loss of community they suffered injuries in
cluding fear of rain, inability to sleep, severe weight loss, irritability, short tempered
ness, and a heightened level of anxiety. See id. at 3-5. The bulk of the alleged injuries 
were not new to the law of damages. See, e.g., In re II. & II. Wheel Serv.. 219 F 2d 
904, 916 (6th Cir. 1955) (plaintiff no longer amiable); O’Toole v. United States, 140 
F. Supp. 672, 678 ( D. Del. 1956) (anxiety and fear of motor vehicles); Wiggins v. 
Moskins Credit Clothing Store, 137 F. Supp. 764 (E.D.S.C. 1956) (inability to sleep, 
nervousness); Dowden v. State, 81 So. 2d 61 (La. App. 1955) (aggravated nervousness 
when riding in automobiles); Roy v. Levy, 97 N.H. 36, 39, 79 A.2d 847, 850 (1951 
(fear of crowds, inability to sleep, loss of appetite).

81. See K. Erickson supra note 1, at 75-78, 98-106,
82. Interview with Gerald M. Stern, supra note 6; see K. Erickson 75-78, 98-106 

One of the symptoms of loss of communits is “survivors’ syndrome, ’ which has been 
described as the mental state characterized bv depression, anxietv about death, apathy, 
withdrawal, and a deep sense of guilt for having survived while others perished. See 
Newsweek, Sept. 2, 1974. at 75. The mental distress that plaintiffs experienced was 
as much a reaction to the loss of social community as a reaction to the flood itself the 
sense of warmth and kinship that existed before the disaster and that nurtured the 
people in the small mining towns was totally destroyed by the disaster. See 1 kited 
Mine Workers J., supra note 1, at 8-9. One survivor of the Buffalo Creek flood 
described his sense of loss in the following manner:

The peculiar character of the mental injuries alleged in Prince also 
affects the value of the case as precedent for extending recovery for 
mental distress. Defendant's liability in mental distress cases usually* • 
is predicated upon plaintiff’s reaction to suffering, fearing, or directly 
witnessing personal injury.79 80 In Prince, however, the plaintiffs sought 
damages for mental distress that was induced by injury to the plain
tiff’s community?” Plaintiffs’ claim of “loss of community” was based 
on the theory that mental injuries occur not merely as a consequence 
of physical damage but also from the disruption and severance of per
sonal relationships that existed in the community.81 The illogic of 
the Buffalo Creek catastrophe and the absence of a satisfactory explana
tion as to why some survived yvhile others died contributed to the con
fusion and guilt of the survivors;82 plaintiff’s psychic injuries arose not
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?. ltnrssing or learning of the destruction of their homes and maim
ing of their neighbors but from having to live with the resulting loss.83 * 85 * 
Thus, the plaintiffs sought to hold the defendant liable for having 

red the social life of valley residents and thereby causing the mental 
distress of the survivors.81

Wh.it I miss most is the friendliness and closeness of the people of Buffalo 
( reek. The people are all changed from what they were before the 
lisaster. Practically everyone seems despondent and undecided, as if 

thev were waiting for something and did not know what. They can’t 
reconcile themselves to the fact that things will never be the same again.

K. Erickson 104.
83 Sec K. Erickson 88-90.

Dr Hobert Lipton has compared the psychic aftereffects of the Buffalo 
Creek flood with the trauma found in Hiroshima. Japan after the atomic bomb was 
dropped Sec Philadelphia Inquirer, Aug. 8, 1974, § A, at 2, col. 4.

85 See note s 22-27 supra and accompanying text.
s v. Dillon v, l.egg, 68 Cal. 2d 728. 441 P.2d 912. 69 Cal. Rptr. 72 (1968); 

note 50 supra.

I .- unusual nature of the injuries alleged in Prince should not limit 
1\ its application to other mental distress cases. In all 

mental distress cases, the court must weigh the probability of ascer
taining the tme extent of psychic harm against the likelihood of un- 
liscovered fraud. The problems of proof a court must consider and 

the policv judgments to be made are identical whether the plaintiff’s 
iHwhit injure results from communal loss or from fear of physical

• \ ' Moreover, courts frequently will not scrutinize the validity 
■ prior law until they are confronted with a case involving disparate 
pities.'’ In Prince the court was faced with a mass disaster where

mental injuries inflicted bore little relation to plaintiffs’ location at 
the time the slag dam collapsed. Perhaps intuitively sensing the au
dit ntiiitx of plaintiffs’ claims, the court could either implicitly expand
• • s< ope of recovery by denying Pittston’s motion or refuse to com-

• o?' injured plaintiffs. Confronted with this choice, the district 
irt apparently chose to recognize the potential application of tra- 

•; >nal tort principles to mental distress claims and refused to deny 
\» r\ to injured plaintiffs. In a less drastic case, however, a court 

might not have been willing to hold that plaintiffs were entitled to an 
: 1 indication on the merits.

Ostensibly’, Prince v. Pittston Co. is merely the procedural disposi- 
’i i of a mental distress case. The underlying rationale of the case, 
however, mav be utilized in expanding tort law in the area of mental 
distress. The decision supports the proposition that if mental distress 

diahlx is caused bv defendant’s conduct, plaintiffs will be com
pensated for their mental injuries without regard to the special re
quirements of spatial proximitv to the tortious conduct. Although
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spatiality will continue to be an element of causation, it will not be 
dispositive of liability. Moreover, by applying traditional tort prin
ciples in mental distress cases, courts properly would focus on the 
character of the tortious act and the resultant mental injury.87

87. By applying the normal negligence calculus, the court in Resavage v. Davies, 
for example, would have awarded damages to the plaintiff not because she had seen 
her daughter brutally killed but because she would have had to live with the loss of 
her daughter. It is the permanence of the psychic injury and not the visual stimuli 
that warrants compensation. See notes 41-43 supra and accompanying text (dis
cussion of Resavage); cf. Resavage v. Davies, 199 Md. 479, 86 A.2(1 879 (1952). See 
generally S. Speiser, Recovery for Wrongful Death § 3.45-.46 (1966).

88. See Dillon v. Legg, 68 Cal. 2d 728, 747, 441 P.2d 912, 925, 69 Cal. Rptr. 72, 
85 (1968).

The arbitrary ndes of mental distress law have become increasingly 
difficult for modern courts to justify and should be discarded with 
the recognition that such legal crutches, devised out of fear that the 
normal legal processes will not work, are both unwarranted and poten
tially inequitable to injured plaintiffs.88 In Prince the district court 
indicated its willingness to modernize legal concepts so that they will 
parallel advances in psychological awareness of the individual s right 
to mental health and well-being. Other courts should utilize the in
herent logic of the case and compensate plaintiffs for severe mental 
distress by applying the normal negligence calculus.

Timothy J. McCormally
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