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THE INTERDEPENDENCE OF JUDICIAL
AND JOURNALISTIC INDEPENDENCE*

* This article was delivered as an address to the American Society of Newspaper 
Waxhin^ton. DC., April 18, 1975.

” Chief Justice of the United States.

Warren E. Burger*0

Ordinarily I would not have found it wise—or even possible—to ac- 
ept an invitation to speak—or to attend a dinner—on the evening of 

the Court’s regular Friday conference, midway in a session of 24 
irgiied cases. I break a longstanding rule tonight because it gives me 
in opportunity, which I could not afford to miss, to discuss with a 
listinguished and representative audience a subject of utmost im
portance to both of our professions—and to the Country.

It is a subject that deserves a high priority in a scale of values of 
the press and of the legal profession, as we round out the 200th year 

>f our independence as a Nation.
I am sure you would agree that a strong and independent judiciary 

is imperative to a free society, but there is a tendency to take it for 
¿ranted. It is easy to take things for granted when we have had them 
f r a long time. Yet, based on what I hear and read, I doubt that 
journalists take the First Amendment of the Constitution and press 
freedom for granted. That is only natural, because the press freedoms, 
for journalists, are the shoes you wear every day—and when they pinch 
you feel it quickly. I hope you will not consider me an unmannerly 
¿nest, if I say that some journalists occasionally react to criticism of 
the media as though the First Amendment rights of the critics had in 
some way become second class. But it is good that journalists react 
quickly on press freedom. If you and your predecessors had not been 
alert, we probably would not have all the great freedoms we cherish. 
Judges and lawyers should also react quickly to any threat to their 

Fit
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professional independence, because the First Amendment and the in
dependence of the judiciary epitomize two great, interrelated values 
that belong to everyone and must have the support of everyone if 
we are to keep them.

I am well aware that there is a strong view among at least some 
journalists that when conflicts arise between claims of the press and 
interests of others—for example, in areas of privacy or enforcement of 
criminal law—the decision should always go in favor of the press. But 
courts must balance conflicting claims and few rights are absolute. 
There is also some confusion as to the obligation to obey court orders, 
but it is fundamental to our system that court orders must be obeyed 
until and unless they are reversed. This applies alike to judges who 
are mandated by higher courts, to Cabinet officers, to law enforcement 
officers—and to Presidents. Those few who think that the press must 
have unrestrained, unreviewable power sometimes tend to view the 
courts as enemies.’ Nothing could be further from a realistic appraisal 
of how press freedom has evolved in our Country.

Far from being “enemies” the media and the judiciary share a need 
that neither can live without: you must have journalistic independence 
and judges must have judicial independence. The key word is “inde
pendence.” That must be distinguished from absolute license, of 
course, for no element in our society can have unrestrained license. I 
need not dwell on that beyond suggesting that we glance back over 
the past 30 or 40 years and see what happened—and what is happening 
today—in those systems where any one segment obtained absolute 
power.

Hitler’s Germany is still fresh enough in memory so we can recall 
two of his major early steps to consolidate his power, when he became 
chancellor. One was to destroy the free press; the other was to take 
control of the courts and eliminate an independent judiciary. He 
knew—and we know—that no dictator can survive with an independent 
press and an independent judiciary.

Judges under Article III of our Constitution are truly independent, 
yet every one of the 400 federal trial judges is subject to review by 
one of the 11 courts of appeals, and they in turn by the Supreme 
Court. The Supreme Court itself is not totally independent in the 
sense of being free from all review, for in a large area of its decision
making, the Court can be “reversed” by Congress. A crucial area of 
its independence is in constitutional adjudication, where, since John 
Marshall spoke in Marbury v. Madison 1 in 1803, the Judicial Branch 
is often to be “final,” but we know it is subject to being “reversed 
by a constitutional amendment—for the people are the ultimate deci
sionmakers.

1. 5 U.S. (1 Cranch) 137 (1803).
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Let me see if I can suggest what the independence of journalists 
and independence of judges have in common, why each supplies a 
kind of lateral support” for the other, and why anv force that can 
destroy the one can probably destroy the other.

If I were to ask you where the crucial freedom of the press comes 
from. I suspect that there would be a mighty chorus from this audience. 
The words of that chorus would not necessarily be the same but the 
music would ring out: “the Constitution,” “the Bill of Rights,” ‘The 
First Amendment.”

That is partly right—but only partly. The Constitution defines and 
mandates rights, but it cannot execute or enforce them. Like a con- 
tmgencv battle plan, the Constitution is mere rhetoric unless there are 
people with moral muscle, courage, and equipment, guided by intel- 
!:gence, training, and experience, to execute the plan.

From 1760 to 1791 it was press freedom in newspapers and pamph- 
lets that shaped American public opinion and prepared the way for 
the adoption of the Constitution and the Bill of Rights. The free 
press nurtured, and to this day sustains, the constitutional structure we 
have lived under for nearly two centuries, and in turn that structure, 
with its guarantees, maintains freedom of the press.

Who, then, under our system, has the power to enforce the great 
freedoms of the Constitution, including press freedom? Editors? Re
porters? Only in part. Editors and reporters—perhaps I should reverse 
the order—are the shock troops, the front line. You can assert and 
lemand, but you cannot enforce. When the chips are down on great 
rights under our system, whatever those rights may be, there are ulti
mately two forces that really count, because the final battle moves to 
the arena in which the ultimate decision is made. That arena is a 

«iiirt where the key people are lawyers and judges. At that point you 
mav be parties or witnesses, but your fate depends on competent, 
courageous lawyers and competent, independent judges.

Xo matter how often it is said, it is still not a cliche that the vindi
cation of every great right in a free society depends on the quality 
and independence of the bar and the judiciary. The practicing law
vers do not need my advocacy or praise—they are superbly qualified 
to tell you of their role, and I am sure you have heard from them on 
occasion.

My purpose tonight is simple and direct: to recall the centuries-old 
struggle to establish and maintain a strong, independent judiciary— 
and what that means to the institutions of a free people, and espe
cially what it means to a free press.

My distinguished predecessor, Earl Warren, who suffered in silence 
-as judges must—many slings and arrows, wrote a book a few years 

ago which received far too little notice. He drew his title from Ben- 
pmin Franklin’s answer when a Philadelphia lady asked him whether 
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the Constitutional Convention hacl created a monarchy or a republic 
Franklin answered: A republic, if you can keep it.” This can also 
be said of the great guarantees of the Constitution, including the 
independence of the press, and the independence of the judiciarv— 
they are indeed ours, if we can keep them.”

The interdependence of these two—judges and journalists—is clear 
Journalists will keep their independence only so long as there is an 
independent judiciary to give meaning to the words of the Constitu 
tion. A free press is imperative to assure that assaults on judicial 
independence are exposed and answered, for judges traditionally do 
not respond to attacks.

From John Marshall’s decision in Marbury v. Madison'2 to the Steel 
Seizure Cases in 1952,3 and right up to this day, cherished rights have 
been kept alive by judges willing to confront the hostility of Con 
gresses, of Presidents, of popular will—and at times even of the press 
itself. You know the classic cases involving the press: John Peter 
Zenger’s case 4 long, long ago, Near v. Minnesota 5 in 1931, condemning 
prior restraint which was so firm that, not until 1971, in the case of 
Organization for a Better Austin v. Keefe,6 7 was the Supreme Court 
called on to reaffirm that prior restraint of the press is presumptiveh 
unconstitutional. Later a unanimous decision of the Supreme Court 
resolved a related question in the recent Miami Herald case.1

2. 5 U.S. (1 Cranch) 137 (1803).
3. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
4. See A Treasury of Great Reporting 20-25 (2d ed. L. Snyder & R. Morri' 

eds. 1962) (narrative of John Peter Zenger’s 1735 trial for criminal libel).
5. 283 U.S. 697 (1931).
6. 402 U.S. 415 (1971).
7. Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).

The American Government, for 13 years between the Declaration 
of Independence and the Constitution, provided for no national judicial 
system that could function independent of the 13 States, and inde
pendent of the Federal Legislative and Executive Branches.

The authors of the Constitution recognized this as a serious defect 
and they created a Judicial Branch intended to be coordinate and 
coequal—and thus independent. The records of the Constitutional 
Convention and the writings of its principal figures show how deeply 
they were concerned to establish a strong and independent Judicial 
Branch. They were well aware of the periodic assaults on the inde
pendence of judges by English kings and colonial governors. High 
on the list of grievances that Jefferson recited in the Declaration of 
Independence was that King George had made “judges dependent on 
his will alone for the tenure of their offices and the extent and payment 
of their salaries.” Eleven years later, when the Constitution was writ
ten, it included that most explicit provision of Article III for the secure 
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tenure of judges, often misdescribed as "lifetime appointment.” Less 
well remembered is the connecting language that the compensation 
of judges “shall not be diminished during their continuance in office.” 
Do we need speculate long on whether a judiciary, subject to salary 
reductions by the Congress or the Executive, would be truly inde- 
pendent? Or how long such a judiciary could protect our basic free
doms?

Tradition and history have long since given full approval to Mar- 
shall’s decisions that federal courts have both the power and the duty 
t determine whether an act of the Congress or the Executive is con- 
ran to the Constitution. These concepts, although now well settled 
ind widely accepted, were resisted both before and after Marshall’s 
great opinions, and from time to time today there are proposals that 
would weaken the independence of the judiciary.

It was in 1833 that Justice Joseph Story made one of the classic 
statements on the function of an independent judiciary:

Where there is no judicial department to interpret, pronounce, 
and execute the law, to decide controversies, and to enforce 
rights, the government must either perish by its own imbecility, 
or the other departments of government must usurp powers, for 
the purpose of commanding obedience, to the destruction of 
liberty?

But it is not just the direct, frontal assault on judicial independence 
that we need fear. That can be perceived for what it is, and in our 
»pen society such attacks are quickly and firmly exposed and repulsed 
with the support of the free press, just as attacks on the independence 
>f the press are rejected by the courts. We know that early in our 
history even some of our most enlightened political leaders did not 
i ' < pt the idea of a judiciary so independent that it could set aside 

a< ts of Congress or the Executive, or of the states, if they conflicted 
with the Constitution. Many historians now consider the impeach
ment of Justice Samuel Chase of Maryland—the only Supreme Court 
Justice ever subjected to an impeachment trial—as an attack on the 
ven- idea of judicial independence. The sponsors and prosecutors of 
that impeachment openly said that the way to deal with “wrong 
headed" judges was to impeach them. The truth of the matter was 
that Chase richly deserved some condemnation. He harassed news
paper editors, he exhibited intense partisan hostility toward lawyers 
who were not of his party, and he engaged in open political speech
in iking from the bench. But he was acquitted bv the Senate largely 
localise even some of his bitter opponents in the Senate valued the

8. J Story, Commentaries on the Constitution of the United States § 1568, 
at 425 (1833).
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idea of an independent judiciary more than the satisfaction of lifting 
Chase’s judicial scalp.

The most recent large scale attack on judicial independence oc
curred in the 1930s when a powerful and popular President sought to 
control Supreme Court decisions by what came to be known as the 
Court Packing Plan. That plan was repudiated by the Congress on 
a bipartisan basis, and in that battle the tree press of this country 
played a major role. Even those few newspapers that were at first 
persuaded to support court packing nevertheless reported the debates 
and ventilated the issues so that public opinion could have its dav.

There are other hazards to an independent judiciary more dangerous 
liecause they are not so easily perceived and often some action, or 
lack of action, not even intended to injure the Judicial Branch, can 
pose great dangers. The injury can come from constantly expanding 
the burdens and jurisdiction of federal courts without providing the 
additional judges and needed staffs and equipment to keep the work 
up-to-date. It can come from freezing salaries of judges lor more 
than six years in a period of drastic inflation, thereby, in economic 
effect, reducing their real income in violation of at least the spirit of 
the Constitution.

The danger even more to be feared than direct attack, therefore, is 
neglect and inertia concerning the needs of the courts. This is one of 
the consequences of the Judicial Branch’s being less equal than its con
stitutional coequals. It is less equal because it does not control either 
"the sword or the purse,” and traditionally stands silent, “hat in hand, 
waiting for initiative from the Executive and the leadership of Con 
gress to provide for its needs.

I reported to the American Bar Association, in February, that the 
total increase in district court cases between 1964 and 1974 was 15 
percent. I also reported that the courts of appeals experienced an 
80 percent increase in cases per judge since 1968 and no new judge
ships have been created since then.

In that same report I also pointed out that in five of those preceding 
six years, federal judges had increased their productivity 30 percent 
by devising new procedures and new mechanisms—and by the ancient 
remedy of longer and longer work days. And in these ven years of 
increased production, federal judges have suffered a massive reduc tion 
in real compensation—due to the 45 percent increase in living costs 
since their salaries were last adjusted more than six years ago.

This has brought on an alarming number of resignations ol judges 
to return to private practice, at a rate never before experienced since 
federal courts were created in 1789. More judges resigned in one 
year to return to private practice, for economic reasons, than in the 
preceding one-third of a century. Equally serious is the difficulty 
being experienced in persuading able lawyers in the 45 to 55 age 
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¡»rackets to accept appointment to the federal courts. This problem 
arises from the same considerations that led to the resignations—that 
all federal judges are frozen in 1969 salaries, qualified lawyers with 
hildren in school or college cannot meet 1975 obligations on 1969 

salaries—but they can do it in private practice.
rhis problem has become so serious that I felt obliged to report to 

the President and congressional leaders of the prospect of additional 
resignations. A profile of those considering resignation reveals an 
orrage age of 52, an average family of four and one-half children, 
ind all were appointed in the past 10 years and have reached the 
peak of their efficiency and performance at a time when new burdens 
ire being thrust on the courts.

F - us. il vou will, on the 25 largest cities of this country. I assume 
the great metropolitan newspapers of those 25 cities are represented 
here tonight. In these very cities 70 percent of all the federal cases 
ire filed. It is from these cities that we have lost, and will continue 
to ’ some of our ablest and most promising judges. I put it to you: 
how long and how well could you run your newspapers if, in 1975, 

were limited to replacing your best reporters and best editors at 
1969 pay scales?

The interdependence of judicial and journalistic independence—both 
indispensable freedoms—has been dramatically illustrated in recent 

mths. Our two-year-old request to Congress for 65 badly needed 
idditional judges appeared, to many observers, to be a dead issue, 
rhe same was thought to be true of efforts to remedy the gross salary 
nequity. But following our year-end report, and the subsequent an- 
nual report to the American Bar Association, a series of news accounts,

’ ’iins. and editorials appeared in hundreds of newspapers. In a 
relatively brief time these two issues—the additional judges and the 
salary adjustment—came back to life.

Eai h of these needs is crucial to maintaining strong and independent 
federal courts. A judicial system consisting of a total of 497 judges, 
nid lai king 65 badly needed additional judges, is in jeopardy. A 
ndii i.tl system where salary increases lag 45 percent or more behind 
the salarx scales of other career government employees is in jeopardy.

So I (oikhide where I began: Whether or not judges and journalists 
tlw.ivs agree with each other on every detail, they share a need for 
something verv fundamental, that neither of them can live without, 
Hid that neither of them can maintain without the support of the 
"fh< r Journalistic independence and judicial independence have 
!><>w, for two centuries, served to maintain the unique American sys
tem of ordered liberty.

To continue that system we must both persist in a constant and 
rigilant pursuit of our separate functions, ours assigned by the Con
stitution and yours guaranteed by the same Constitution.





RACIAL DISCRIMINATION IN GOVERNMENT 
EMPLOYMENT: A PROBLEM OF REMEDIES 
FOR UNCLEAN FEDERAL HANDS

Charles R. McManis*

• Assistant Professor of Law, University of Georgia School of Law. B.A. 1964, 
Birmingham-Southern College; M.A., J.D. 1972, Duke University.

1 See NAACP v. Allen, 340 F. Supp. 703 (M.D. Ala. 1972), aff’d, 493 
r 21 611 < 5th Cir. 1974) (private action charging racial discrimination in hiring 
ni‘i promotion of state police); United States v. Frazer, 317 F. Supp. 1079 
MD Ala 1970) (federal action against Alabama officials to enforce merit promo

ton in federalh financed programs).
2. NAACP v. Allen, 340 F. Supp. 703, 709 n.6 (M.D. Ala. 1973), aff’d, 

493 F 2d 614 (5th Cir. 1974) (percentages of blacks employed in selected 
federal agencies in Alabama ranged from zero to 3.2 percent; black employees 
concentrated in the lowest grades). Largely on the basis of the statistical evidence

Fraser and Allen, federal employees brought suit against the United States 
and various federal officials for racial discrimination in employment. See Penn v. 
Vnited Stabs, 350 F. Supp. 752, 753 (M.D. Ala. 1972), aff’d sub nom., Penn v. 
Schlesinger, 490 F.2d 700 (5th Cir. 1973), rev’d on rehearing en banc, 497 F.2d 
970 Sth Cir. 1974) (per curiam), petition for cert, filed, 43 U.S.L.W. 3310 (U.S. 
Oct. 23, 1974) (No. 74-476).

3 42 US.C. §§ 2000c to 2000e-15 (1970).
4. See United States v. Philadelphia Elec. Co., 351 F. Supp. 1394, 1395, 1398 

(ED. Pa. 1972).
5. See II.R. Rep. No. 92-238, 92d Cong., 1st Sess. 22-25 (1971), reprinted 

in St »COMMITTEE ON LABOR OF THE SENATE COMMITTEE ON LABOR AND PUBLIC 
Welfare, Legislative History of the Equal Employment Act of 1972, 92d 

In discharging its responsibility for enforcing equal employment 
»pportunity in state government agencies and the private sector, the 

federal government has been subjected to increasing criticism for its 
own equal employment record. In two recent cases in which the 
United States and others charged various Alabama officials with prac- 

ing racial discrimination in the hiring and promotion of state em- 
pl wees,1 for example, the state officials introduced statistics indicat
ing that several federal agencies operating in Alabama had engaged in 
flagrant racially discriminatory hiring practices.2 * In another action 
brought by the United States under Title VII of the Civil Rights Act 

>f 1964 charging a private employer with a pattern and practice of 
unlawful discrimination, the defendant raised unclean hands as a de
fense; it argued that the Government itself was not an equal em- 
pL Ament opportunity employer.4 Although neither the state officials 
nor the prix ate employer succeeded in this disingenuous line of defense, 
the ven assertion of such arguments highlights the troublesome fact 
that the federal government’s equal employment record does not serve 
is a model for the public or private sector.5 Indeed, in a state such 
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as Alabama, the progress of equal employment within the federal 
government is scarcely better than that of the state whose officials 
the federal government has chosen to sue.6 7

Cong., 2d Sess. 82-85 (1972) [hereinafter cited as EEOA Legislative History]. Th< 
court in Allen found employment discrimination equally if not more reprehensible 
when practiced by the federal government, but held such practices to be no 
defense for a state with a similar discriminatory record. See NAACP v Alim 
340 F. Supp. 703, 709 n.6 (M.D. Ala. 1973).

6. See NAACP v. Allen, 340 F. Supp. 703, 709 n.6 (M.D. Ala. 1973).
7. 42 U.S.C. §§ 2000e to 2000e-17 (Supp. Ill, 1973).
8. 42 U.S.C. § 2000e(c) (Supp. Ill, 1973); see II.R. Rep. No. 92-238, supra 

note 5, at 25 (before EEOA, “serious doubt that court review is available to th« 
aggrieved federal employee”), reprinted in EEOA Legislative History 85. Not 
withstanding the testimony of Civil Service Commission officials that federal em
ployees could seek court review of their allegations of discrimination, the Senate an ' 
House committees found that aggrieved federal employees did not have access t 
the courts. S. Rep. No. 92-415, 92d Cong., 1st Sess. 16 (1971), reprinted in EEOA 
Legislative History 425; H.R. Rep. No. 92-238, supra note 5, at 25, reprinted in 
EEOA Legislative History 85; see Rosenman v. Levbarg, 435 F.2d 1286, 1287 (3d 
Cir. 1970) (judicial review available for discrimination but limited to procedural 
due process). Compare National Ass’n of Gov’t Employees v. White, 418 F.2d 
1126, 1129 (D.C. Cir. 1969) (court has jurisdiction in mandamus action over agency 
grievance procedure; sovereign immunity defense inapplicable where officer’s acts 
ultra vires) with Cnotta v. United States, 415 F.2d 1271, 1276-77 (8th Cir. 1969) 
(discrimination suit dismissed on ground of sovereign immunity) and CORE v 
Commissioner, 270 F. Supp. 537, 540-41 (D. Md. 1967) (suit dismissed on ground 
of sovereign immunity’).

9. S. Rep. No. 92-415, supra note 8, reprinted in EEOA Legislative History 
425.

10. 42 U.S.C. §§ 2000e to 2000e-17 (Supp. Ill, 1973). Section 11 of the EEOA 
reiterates the federal commitment to nondiscriminatory personnel action in the Cm 
Service, grants enforcement authority’ to the CSC, and provides that aggrieved 
employees may file civil actions within 30 days of notice of final agency or 
action, or within 180 days after filing an initial complaint. Id. § 2000e-16.

Prior to the Equal Employment Opportunity Act of 1972 (EEOA 
an employment discrimination suit against an agency of the United 
States was far more difficult to bring than one against a private or state 
employer, if not altogether impossible. Since federal employees faced 
serious legal obstacles in obtaining meaningful judicial review of em
ployment discrimination complaints, the EEOA included a provision 
amending Title VII of the Civil Rights Act of 1964 that reached 
federal employment discrimination.8 The Senate committee report 
on the EEOA noted that the primary barriers to judicial relief were 
the double-barreled defense of sovereign immunity and failure to 
exhaust administrative remedies.9 The new federal employment sec
tion of the EEOA continues the policy of vesting with the Civil Ser
vice Commission (CSC) the power to enforce equal employment 
opportunity in the federal government, lowers somewhat the barrier 
of sovereign immunity, and strengthens the remedial authority of the 
CSC over those administrative proceedings that must he exhausted 
prior to seeking judicial relief.10
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Initially commentators predicted optimistically that the provisions 
of the EEOA would be interpreted to eliminate the existing barriers 
to judicial relief.11 Perhaps because no other avenues to judicial relief 
were thought to exist, the Act’s ominous silence regarding the nature 
of the civil action authorized was glossed over. Judicial response to 
the onrush of complaints filed pursuant to the EEOA suggests, how- 
» ver, that the outlook for a broad interpretation of the EEOA may 
not be as sanguine as the initial burst of enthusiasm over the Act’s 
passage indicated. The courts’ generally restrictive view of the 
EEOA, together with the CSC’s undistinguished record in using what 
authority it previously had been given by executive order,12 indicate 
that the EEOA may not be wholly adequate as a means of obtaining 
speedy and effective remedies for victims of institutional patterns 
and practices of racial discrimination by agencies of the federal gov
ernment.

11 See Sape & Hart, Title VII Reconsidered: The Equal Employment Opportunity 
Act of 1972. K) Geo. Wash. L. Rev. 824, 857 (1972) (authors conclude, without 
iting supporting authority, that “action by an aggrieved federal employee under 

the 1972 Act requires a trial de novo”).
12. See S. Krislov, The Negro in Federal Employment 106-122 (1967).
13.42 U.S.C. §§ 1981, 1982 (1970).
14. Sec Kiuslov, supra note 12, at 107; Davis, Nondiscrimination in the Federal 

Agenc 244 Annals 65, 74 (1946).
15. 42 V.S.C. §§ 1971, 1975a-d, 2000a to 2000h-6 (1970). In the Civil Rights 

Act of 1964. Congress declared the policy of the Government to be to ensure equal 

Despair over the limited impact of the EEOA on federal employ
ment discrimination may be premature, however, because of the 
existence of an alternative to EEOA judicial review. The Civil 
Rights Act of 1866,13 14 although it has achieved only belated judicial 
recognition, may offer a means of plugging the remedial gaps that 
remain in enforcing equal employment opportunity. To gauge the 
p itential role that this long-neglected statute might play in the im
plementation of a federal equal employment policy, the specific 
remedial inadequacies of the EEOA should be examined and con- 
>-.deration given to how these inadequacies might be overcome by 
resorting to the Civil Rights Act of 1866.

The Equal Employment Opportunity Act of 1972
The amount of authority granted the Civil Service Commission to 

lesign and supervise the administrative machinery for enforcing 
federal equal employment opportunity is the greatest potential weak
ness in the EEOA. In vesting such authority in the CSC, Congress 
unfortunately relied on an agency that had been less than effective 
in administering the federal equal employment opportunity pro
gram * Under the Civil Rights Act of 1964,15 the President issued 
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executive orders establishing equal employment opportunity as a 
federal policy, requiring the heads of each department or agencv 
to establish and maintain affirmative programs of equal opportunity 
and vesting supervisory authority in the CSC, which specifically was 
empowered to establish both formal and informal grievance proce
dures.16 17 18 19 The most damning indictment of the CSC’s record in earn
ing out this authority delegated to it by the President is contained, 
ironically enough, in the legislative history of the 1972 Act, which 
strengthened the CSC’s enforcement authority by recasting it in stat 
utory form. An alternative version of the EEOA contained a con
troversial provision that would have transferred all authority over 
implementation of the federal policy of equal employment oppor
tunity to the Equal Employment Opportunity Commission (EEOC 
In its report accompanying the bill, the House Education and Labor 
Committee supported the transfer of authority, emphasizing the CSC’s 
undistinguished record in exercising its executively conferred powers.1' 
Although the Senate Labor and Public Welfare Committee substituted 
the statutory grant of authority to the CSC for the transfer provision 
in the House version, the Committee directed the CSC’s attention to 
specific areas where corrective measures were urgently required.

employment opportunities for employees without discrimination by age, color, religion, 
sex, or national origin, and provided that the President was to implement the policy 
under his existing authority. 5 U.S.C. § 7151 (1970); 42 U.S.C. § 2000e(b) (1970).

16. Exec. Order No. 11,246, as amended by Exec. Order No. 11,375, 3 C.E.R. 
1169 (1974) (establishment of equal opportunity as federal policy); Exec. Order 
No. 11,478, as amended by Exec. Order No. 11,590, 3 C.F.R. 207 (1974) (require
ment that equal opportunity be an integral part of federal personnel policy; CSC 
granted supervisory authority over federal employment policies).

17. H.R. 1746, 92d Cong., 1st Sess. § 717(e) (1971), reprinted in EEOA Legis
lative History 59.

18. H.R. Rep. No. 92-238, supra note 5, at 22-25, reprinted in EEOA Legislativi 
History 82-85.

19. S. Rep. No. 92-415, supra note 8, reprinted in EEOA Legislativi History 
411; see 118 Cong. Rec. 4940 (remarks of Senator Williams), reprinted in EEOA 
Legislative History 1768.

20. H.R. Rep. No. 92-238, supra note 5, at 23-24, reprinted in EEOA Legis
lative History 83-84; S. Rep. No. 92-415, supra note 8, at 14, reprinted in EEOA 
Legislative History 423; cf. Developments in the Law—Employment Discrimination 
and Title VII of the Civil Rights Act of 1964, 84 Harv. L. Rev. 1109, 1228-43

21. See Developments in the Law, supra note 20, at 1228-48. See also S. Rep
No. 92-415, supra note 8, at 14, reprinted in EEOA Legislative History 423.

In recommending improvements in the federal equal employment 
program, the House and Senate committees agreed that the CSC 
complaint process had impeded rather than advanced the elimina
tion of discrimination in federal employment.2" The individual 
agency’s responsibility for investigating and judging itself made the 
complaint process ineffective.21 * Although the procedure provided 
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tor appeal to the CSC, the Commission rarely reversed agency deci- 
Mons." Particularly disturbing were the CSC’s apparent assumption 
that employment discrimination primarily concerns malicious intent 
on the part of individuals responsible for hiring or promoting and 
the Commission’s failure to recognize that the general rules and pro
cedures it established may have operated to the disadvantage of 
minorities in a systematic fashion.23

22 See S. Rep. No. 92-415, supra note 8, at 14, reprinted in EEOA Legislative 
History 423.

2> Sr, id Evidence of the Commission’s general reluctance to remedy employ- 
ment discrimination was its acquiescence in the Comptroller General’s position, prior 

»•nutmmt of the EEOA, that the Government had no authority' to award back 
pay to an rmplovee who was denied promotion discriminatorily. 48 Comp. Gen.

(1969); see Back Pay Act of 1966, 5 U.S.C. § 5596 (1970).
24. 42 U.S.C. §§ 2000c to 2000e-15 (1970).
25. EEOA § 11, 42 U.S.C. § 2000e-16(c) (Supp. Ill, 1973).
2C See Krislov, supra note 12, at 118.
2<. EEOA § 11, 42 U.S.C. § 2000e-16(b) (Supp. Ill, 1973) (CSC may hire or 

^‘instate employees, with or without backpay).

Recognizing these weaknesses in the administrative process and the 
federal employees’ lack of access to the courts, Congress enacted the 
EEOA to provide federal employees with remedies equal to those 
available to private employees, who may sue in federal court under 
Title VII of the Civil Rights Act of 1964.24 Even under the EEOA, 
however, federal employees must still exhaust the CSC’s administra- 
tive < omplaint process before bringing suit. That exhaustion require- 
ment has caused many courts to narrow the scope of the civil action 
authorized hv the EEOA.

EXHAUSTING THE ADMINISTRATIVE COMPLAINT PROCESS

The EEOA assures the exhaustion of administrative remedies by 
re pnring the aggrieved employee to seek relief through the complaint 
pr k ess during the 180 day waiting period after the filing of his com
plaint only after that period has elapsed may the employee bring a 
ivil action in federal court.25 * Although this provision will preclude 

lengthy administrative delay, the waiting period nevertheless forces 
a omplainant to spend up to 180 days before going to court exhausting 
th< administrative complaint process that, despite all its informality, 
' likely to be costly for all sides.2,1 The only other provision of the 

EEOA affecting the complaint process grants specific remedial au- 
thoritv to the CSC and requires that employees or applicants be noti
fied of any final action taken on any complaint of discrimination.27 
While granting the CSC this additional authority, Congress gave the 
Commission little direction; the committee report simply professed 
faith in the CSC s will and desire to overcome the shortcomings in its 
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existing equal employment opportunity program and sternly admon
ished the Commission to reconsider its entire complaint structure.-" 
Changes in that structure remain a matter of CSC discretion. Despite 
Congress’s criticism of the past performance of the CSC in eliminating 
discrimination and its conclusion that the CSC complaint process is in
adequate,28 29 the Commission retains overall responsibility for recogniz
ing and eradicating institutional discrimination, and its complaint 
process remains largely unchanged.

28. S. Rep. No. 92-415, supra note 8, at 14, 15, reprinted in EEOA Legislative 
History 423, 424.

29. Id. at 24, reprinted in EEOA Legislative History 423.
30. See H.R. Rep. No. 92-238, supra note 5, at 24, reprinted in EEOA Legis

lative History 84.
31. See 5 C.F.R. §§ 713.213-713.214 (1974); 5 C.F.R. §§ 713.213-713.214 

(1970). The EEOA counselor’s authority is limited to conducting inquiries ami 
seeking a solution on an informal basis. 5 C.F.R. § 713.213 (1974). The counselor 
has 21 calendar days in which to attempt conciliation. Id.

32. See Wallace & Pinsler, Manual for Employment Discrimination Cases Invoh ■ 
ing the Federal Government, in Winning an Equal Employment Oppohtimta 
Case: Prosecution and Defense of Discrimination Actions 153 (1974). The 
concept of a continuing condition of discrimination, such as a discriminatory refusal 
to promote, is widely recognized in private sector employment cases. See Moore v. 
Sunbeam Corp., 459 F.2d 811 (7th Cir. 1972); Robinson v. P. Lorillard Corp., 444 
F.2d 798 (4th Cir. 1971). Private sector cases also recognize the concept of a 
pattern and practice of discrimination where the plaintiff establishes a prima facie 
case of discrimination by statistical evidence alone. See Parham v. Southwestern 
Bell Tel. Co., 433 F.2d 421, 424, 426 & n.6 (8th Cir. 1970) (statistics < oinpare 
percentage of blacks in population with percentage employed by defendant; prima 
facie case of discrimination established); Jones v. Lee Wav Motor Freight, Inc. 
431 F.2d 245, 247-48 (10th Cir. 1970), cert, denied, 401 U.S.'954 (1971) (statistical

The CSC assumptions underlying the complaint process also have 
not changed as a result of the passage of the EEOA; the CSC appar
ently still believes that employment discrimination is primarily a prob
lem of isolated instances of discrimination resulting from individual 
biases.30 By continuing to reflect that assumption, the complaint pro
cedure can delay elimination of many discriminatory employment 
practices. For example, the Commission’s regulations, both before and 
after enactment of the EEOA, require as a condition precedent for 
filing an administrative complaint that the employee or applicant 
consult with an equal employment opportunity counselor within >0 
days of the alleged discrimination so as to allow the counselor a period 
of time in which to attempt conciliation.31 By placing a 30 day time 
limit on the filing of a complaint, the Commission assumes the existence 
of a discrete moment at which discrimination occurs; most charges of 
discrimination, however, concern allegedly discriminatory terms and 
conditions of employment or promotion and are based more on evi
dence of a continuing condition or a discriminatory pattern and prac
tice than they are on a specific event.32 The broader the allegation 
of a continuing condition or pattern and practice, the more futile the 



1975] Government Employment Discrimination 1209

conciliation step becomes. Although the rules make some allowance 
far such broad allegations by specifying that the investigation must 
include a thorough review of the circumstances under which the 
alleged discrimination occurred, the 30 day filing time provides agen- 
ies with a technical and summary means of disposing of many com

plaints The strict time limit for filing a complaint and the implied 
requirement of a specific instance of discrimination also effectively 
liscourage a class or group of employees or applicants from pursuing 
a common complaint of a continuing condition or pattern and practice 

: discrimination. The only employees or applicants who could hope 
■ > pursue their complaints jointly would be those who could allege 
the occurrence of specific instances of the condition or pattern and 
prat tice complained of within the same 30 day time period.33

After a formal administrative complaint is filed, the agency charged 
with discrimination must investigate the charges and, if requested, 
h >ki a hearing before a complaints examiner from another agency.34 
Bet ause the agency investigators and the hearing examiner possess 
limited authority, however, this process does not assure a thorough 
xamination of the complaint. Neither the investigator nor the com- 

plaints examiner is accorded subpoena powers, although the investi- 
^ator does have the authority to require statements under oath from 
employees of the agency charged with discrimination.35 Moreover, the 
m\estimators and examiners are often poorly trained for their posi- 
tions?’ The complainant confronts even more severe difficulties in

evidence of segregation in job categories—100 percent of black employees in one 
ategorx, SO jw rcent of white employees in the other; discrimination established), 
arportedh neutral practices not related to job performance are unlawful if the 

pn ’i - creates or perpetuates a statistical disparity. See Griggs v. Duke Power Co., 
401 VS. 424, 431 (1971); Jones v. Lee Way Motor Freight, Inc., supra at 429.

generally Developments in the Law, supra note 20, at 1210, 1228.
In this article, the term “pattern or practice” is used not as a Title VII term of 

Mt but rather as a generic reference to those employment practices whose discrimina- 
’ n effect is established largely on the basis of statistical evidence.

13 Class actions are correspondingly limited, if not altogether barred in civil 
»tions brought pursuant to the EEOA. See notes 71-75 infra and accompanying text.

M 5 C.F.R. § 713.218 (1974). The agency head can reverse the finding of an 
independent examiner, however, and in a number of recent instances the agency head 
has r< vt rs< (1 a finding of discrimination within his agency. See, e.g., Petterway v. 
Wtenns Administration Hosp., 495 F.2d 1223 (5th Cir. 1974); Evans v. Johnson, 7 

51 (C.D. Cal. April 26, 1974); Chandler v. Johnson, 7 E.P.D. fl 9139
I 1973); cf. Robinson v. Warner, 8 E.P.D. fl 9452 (D.D.C. June 

; >"4 cretan of Navy refused to concur in Complaints Examiner’s finding of 
harassment).

15. 5 C.F.R. § 713.216(a) (1974). Neither investigator nor examiner can
n r power outside the charged agency, and even with regard to an employee 
"f tip particular agents concerned, the complaints examiner may only request and 
not order such a party fo appear as a witness. See id. § 713.218(e) (1974).

>6 s <rnu-1 Krislov, who generally approves of the CSC’s administrative complaint 
agrees that investigators are often untrained. Krislov, supra note 12, at 120. 

krislov adds that:
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shaping his or her case. Until recently a federal agency was thought 
to have no power to establish discovery procedures through its rules 
of practice without specific statutory authorization, and such proce- 
dures are only now beginning to be made available in federal admin
istrative proceedings.* 37 Nothing in the CSC’s equal emploxment regu
lations requires that administrative discovery be made available to an 
employee or applicant complaining of racial discrimination. The com
plainant’s right to seek documentary evidence through the Freedom 
of Information Act,38 moreover, is severely curtailed by exemptions to 
the Act’s general rule of disclosure.39

With the exception of the Post Office plan, no very extensive program for 
the training of investigators has been carried out by agencies, and as 
a result persons with relatively little experience and understanding art 
engaged as investigators or hearing officers at the local level.

Id.
Wallace and Pinsler warn that complainants should “expect resistance to th< 

introduction of class-wide proof of discrimination [because] .... [mjost examiner' 
are oriented toward proving the individual case ....’’ Wallace & Pinsler, supra 
note 32, at 164. The authors cite chapters in the CSC’s Discrimination Complainh 
Examiners Handbook concerned with the burden of proof and evaluation of evidence 
in administrative hearings as “examples of the highly superficial training accorded 
commission personnel in quasi-legal positions.” Id. at 164 n.14.

37. Cf. FCC v. Schreiber, 381 U.S. 279, 289 (1965) (Congress granted agencies 
broad discretion in adopting procedures); FCC v. WJR, 337 U.S. 265, 281 ( 1949 
(failure to provide oral hearing not violative of due process clause). In 1962 th« 
temporary Administrative Conference of the United States adopted in principle a 
recommendation that each agency adopt rules providing for appropriate discover 
rules. Recommendation No. 30, S. Doc. No. 24, 88th Cong., 1st Sess. 37 (1963) 
Most agencies have grants of authority and should be able to adopt procedural 
discovery rules on their own initiative. See Tomlinson, Discovery in Agency Ad
judication, 1971 Duke L.J. 89. See also Bowers v. Campbell, 505 F.2d 1155. 1159 
n.5 (9th Cir. 1974), citing Alexander v. Gardner-Denver Co., 415 U.S. 36, 57-58 
(1974) (inadequate administrative discovery will permit de novo judicial review in 
EEOA action).

38. 5 U.S.C.A. § 552 (1975).
39. See 5 U.S.C.A. § 552(b)(1) (1975). The Department of Justice has deter

mined that the exemption for personnel rules and practices of an agency cover' 
virtually all of the CSC’s activities. See 5 U.S.C.A. § 552(b)(2) (1975); U.S. Dipt 
of Justice, Attorney General’s Memorandum on the Public Information Sf< 
TION OF THE ADMINISTRATIVE PROCEDURE ACT 31 (1967). But SCC Vaughn v. RoM-n 
383 F. Supp. 1049, 1055-56 (D.D.C. 1974) (portions of CSC evaluations of federal 
agencies in achieving personnel goals, except for “action items” and references to 
individual employees, must be disclosed). Other agencies engaged in similar activitie' 
appear to enjoy' an exemption from disclosure of records of personnel activities even 
though such records might qualify under the exemptions covering matters contained 
in certain intra-agenev memoranda, personnel files, or investigative files or wer» 
specifically exempted by statute. Even where no exemption applies, the employ’« 
may have to take an obstreperous agency to court to obtain disclosure of needec 
materials; that procedure hardly facilitates expeditious discovery’ and may not even 

A new provision in the CSC employment discrimination procedure, 
designed to answer congressional criticism of the Commission’s em
phasis on isolated instances of discrimination, provides for expedited 
investigation procedures for third party general allegations of discrim 



1975] Government Employment Discrimination 1211

¡nation within an agency.4" Promulgated only after a massive suit 
filed against 17 federal agencies in Alabama,40 41 the new procedure 

tor third partv allegations does little to change the focus of the ad
umbrative complaint process; it is specifically limited to allegations 
that are unrelated to an individual complaint of discrimination. The 
Commissions instructions to agency heads demonstrate that the third 
part\ intervention provision is designed to permit interested organiza- 
ti ms to point out equal opportunitv problems that appear to require 
remedial action bv the agency or the CSC, but that the third party 
procedures are not intended to replace those for individual complaints 

: discrimination.42 Thus, an organization or other third party may 
omplain of class-wide discriminator)7 patterns and practices and ob- 

tain class-wide administrative relief in the form of promotions or re
us tatements with back pay; in practice, however, third party com- 

pl tints are often dismissed at the administrative level either for lack of 
spe< lficitv or for having alleged individual instances of discrimination 
■hat can be handled only through the individual complaint process. 
\n emplovee or applicant who is the victim of the pattern and practice 
• question must pursue administrative relief through the individual 

ui plaint procedure, even though that procedure is not designed to 
resolve allegations of class-wide discriminatorv patterns.

have the collateral benefit of bringing agency proceedings to a temporary halt. See 
generally Comment, Racial Discrimination in the Federal Civil Service, 38 Geo. 
Wmh. L. Rev. 265, 302 (1969).

40 5 C.F.R. § 713.251 (1974). Prior to the promulgation of the regulation 
allowing third party allegations of discrimination, only an organization that had 
’h** consent of an aggrieved employee could intervene on his behalf; the adminis- 
trative complaint process did not apply to general allegations of discrimination by an
'¿mization or other third party unrelated to an individual’s complaint of discrimina
te 5 C.F.R. § 713.212 (1974).

41 See Penn v. Schlesinger, 497 F.2d 970 (5th Cir. 1974), petition for cert, filed, 
43 V.S.L.W. 3310 (U.S. Oct. 23, 1974) (No. 74-476); notes 208-214 infra and 
accompanying text.

42 See Federal Personnel Manual Letter No. 713-20, Procedures for Handling
All»-gatioiis of Discrimination Filed Under Section 713.251 of the Civil 

Service Commission’s Regulations 3 (July 17, 1973).
43 See Spencer v. Schlesinger, 374 F. Supp. 840, 846 (D.D.C. 1974) (organiza- 

tlon held not a proper party to civil action brought under EEOA; third party allega
tion procedure a valid regulation and the proper relief is appeal to the CSC); EEOA 
’ "17(c), 42 U.S.C. § 2000c-16(c) (Supp. Ill, 1973) (only aggrieved employee 
”f ‘Pplhant for employment may bring civil action for agency disposition or inaction 
00 hi'» complaint). The Government currently is resisting attempts by third parties 

It the administrative relief for the alleged discriminatory pattern 
md practice is not forthcoming under either the individual or third 
party procedure, only the individual complainant has recourse to the 
ourts under the EEOA. The requirement that third party allegations 

’*•  unrelated to individual complaints may prevent a third party from 
ringing a civil action pursuant to the EEOA.43 Judicial review of 
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agency refusal to investigate third party allegations or grant appropri
ate relief presumably is limited to that sanctioned by section 10 of the 
Administrative Procedure Act.44

to file suit based on their third party complaints. See Wallace & Pinsler, supra note 
32, at 156 n.6.

44. 5 U.S.C. §§ 201-06 (1970).
45. The United States Courts of Appeals for the District of Columbia, the Second, 

the Third, and the Fourth Circuits have held that the Act applies retroactively to 
claims pending at the time of its enactment. See Sperling v. United States, 515 
F.2d 465 (3d Cir. 1975); Brown v. General Services Admin., 507 F.2d 1300 (2d 
Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3430 (U.S. Dec. 20. 1974 (No. 
74-768); Womack v. Lynn, 504 F.2d 267 (D.C. Cir. 1974); Koger v. Ball. 497 
F.2d 702 (4th Cir. 1974). The Sixth Circuit, however, has held that the Act dexs 
not apply retroactively. See Place v. Weinberger, 497 F.2d 412 (6th Cir.), cert 
denied, 419 U.S. 1040 (1974). In response to a petition for rehearing in the Supreme 
Court, the Solicitor General concluded that the government’s strict position on 
retroactivity adopted in Place v. Weinberger was in error. See Memorandum in 
Response to Petition for Rehearing, Place v. Weinberger, 497 F.2d 412 (6th Cir.) 
cert, denied, 419 U.S. 1040 (1974), petition for rehearing filed. No. 74-116, 01 
(1974), response to petition requested, 421 U.S. 906 (1975). District courts have 
gone both ways on the issue of retroactivity. Compare Ficklin v. Sabatini, 378 1 
Supp. 19 (E.D. Pa. 1974) (statute applied retroactively) with Willingham v. Lynn. 
381 F. Supp. 1119 (E.D. Mich. 1974) (EEOA not retroactive) and Nimitz v. Berzak. 
7 E.P.D. fl 9273 (E.D. La. Mar. 29, 1974) (statute applied only prospectively) on// 
Feiger v. Warner, 7 E.P.D. f 9140 (S.D. Cal. Jan. 16, 1974) (statute not to be 
given retroactive effect).

46. See, e.g., Sperling v. United States, 515 F.2d 465, 474 (3d Cir. 1975); Koger 
v. Ball, 497 F.2d 702, 704 (4th Cir. 1974); Jackson v. United States Civ. Serv 
Comm’n, 379 F. Supp. 589, 592 (S.D. Tex. 1973); Walker v. Kleindienst, .357 F. 
Supp. 749, 750-51 (D.D.C. 1973). But see Place v. Weinberger, 497 F.2d 412, 

Because of the persistence of a burdensome and inadequate admin
istrative process even after enactment of the EEOA, federal employees 
complaining of an institution-wide pattern and practice of discrimina
tion still lack an effective administrative remedy. Indeed, the EEOA 
benefits an aggrieved federal employee or applicant, if at all, primarih 
by granting the employee or applicant access to the courts. Several 
recent cases suggest, however, that the courts have not cured the in
adequacies of available administrative relief, but instead have com
pounded the problem by restricting the scope of the civil action au
thorized by the EEOA.

SCOPE OF THE CIVIL ACTION AUTHORIZED BY THE EEOA

The questionable retroactivity of the EEOA imposes a threshold 
limitation on the scope of the civil action created by the Act. Courts 
have disagreed on whether the Act should be given anv retroactive 
effect at all.45 Moreover, even those courts that have asserted juris
diction in cases involving acts of discrimination occurring before the 
enactment of EEOA have applied the statute retroactively only where 
administrative charges of discrimination were pending on the date of 
the EEOA’s enactment.46
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The statutory requirement that an aggrieved federal employee must 
a 1M i davs or until the administrative complaint process has been 
exhausted before bringing suit may restrict the EEOA civil action in 
mother sense; the waiting period may constitute a jurisdictional pre
requisite that effectively bars a court from granting preliminary relief 
during the waiting period.47 48 Although such a construction would 

inflict with sound principles of administrative law 45 and the practice 
in private sector cases,49 the failure of the Congress to make any pro

414 (6th Cir. 1974) (EEOA does not apply retroactively even where plaintiff’s 
f discrimination pending at time of statute’s enactment); Willingham v.

I.vnn, 381 F. Supp. 1119, 1121 (E.D. Mich. 1974) (EEOA applies only prospectively).
The controversy over the retroactive application of the Act may delay judicial 

•- ¿nition of the concepts of continuing discriminatory conditions and patterns 
and practices of discrimination in federal employment cases. Courts have denied re- 
•- . tive effect to the EEOA, reasoning that the doctrine of sovereign immunity bars 
consideration of discriminatory practices occurring before enactment of the EEOA. 
Even ises where administrative proceedings were pending at the EEOA’s enact- 
ment ourts have concluded that such proceedings were concerned exclusively with 

1st onsequences of past discrimination. These courts also dismiss any claim alleging 
that the effects of past discrimination continue up to the present time unless a new 
administrative complaint has been filed alleging present effects of past discrimination.

Place v. Weinberger, supra at 415; Willingham v. Lynn, supra at 1121-22. As a 
result of this triumph of form over substance, discriminatory conduct by the federal 
2 vemment that would be considered a continuing discriminatory condition in private 
*mploxment cases becomes divided into pre-EEOA and post-EEOA components, each 
requiring separate administrative proceedings and onlv the latter being open to 
judicial scrutiny under the EEOA.

Several courts have held that a post-EEOA “act” of discrimination may be neces- 
wrx to give the court jurisdiction over a post-EEOA administrative complaint alleging 

r tinuing discriminatory condition originating prior to the EEOA. See Robinson v. 
Warner, 8 E l I) f 9452 (D.D.C. June 24, 1974); Bernardi v. Butz, 7 E.P.D. fl 9381 

N D. Cal. Apr. 17,1974).
47 But see L. Jaffe, Judicial Control of Administrative Action 426 (1965) 
irt should not lightly entertain presumption that statute embodies rule of ex-

haustion precluding application of traditional equitable considerations).
48 So generally K. Davis, Administrative Law Treatise § 20.06 (1958) 

hereinafter cited as Davis Treatise]; Note, Interim Relief and Exhaustion of Ad-
Remedies: A Study in Judicial Confusion, 1973 Duke L.J. 275.

Whether a federal employee can obtain preliminary relief initially depends on 
»hrther the hearing agency or the CSC itself can order such relief. The EEOA 

grant the CSC authority to enforce the provisions of the Act through appropriate 
remedies, but does not specifically authorize the agency or the CSC to grant interim 

pending administrative decision on the merits. Cases predating the EEOA 
held that the lack of a specific grant of power prohibits an agency from granting 
’■A preliminary relief. See, e.g., Murray v. Kunzig, 462 F.2d 871, 875 n.12 (D.C. 
Or. 1972), ret d on other grounds sub nom. Sampson v. Murray, 415 U.S. 61 (1974); 
Nrr>ri( m Frd’n of Gov’t Employees, Local 1904 V. Resor, 442 F.2d 993, 995 (3d 

( 1971 Settle v. Brown, 345 F. Supp. 405, 407 (S.D. Tex. 1972). Because the
EEOA does not give the CSC or any federal agency the power to grant preliminary 
w®ef, a federal employee who establishes the traditional equitable prerequisite of 
Separable harm normally should be able to obtain preliminan judicial relief to 
Un"l temporary loss of income. But see note 50 infra.

49. The EE 'OA authorizes the EEOC and the Attorney Ceneral to seek preliminary 
•■W in private sector cases where either has determined that prompt judicial action 
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vision in the EEOA for the availability of preliminary relief pending 
exhaustion of the administrative complaint process could be constmed 
as support for the view that the 180 day waiting period constitutes an 
absolute jurisdictional bar to earlier judicial intervention in the ad- 
minstrative proceedings.50

is necessary. EEOA § 4(a), 42 U.S.C. § 2000e-5(f)(2) (Supp. Ill, 1973). Prior 
to the 1972 Act a considerable body of law developed allowing private plaintiffs 
to obtain such relief. See Local 53, Int’l Ass n of Heat & Frost Insulators and Asbestos 
Workers v. Vogler, 407 F.2d 1047 (5th Cir. 1969), aff’g 294 F. Supp. 368 (E.D. La. 
1968). Irreparable injury, moreover, has been presumed where Title VII is shown 
to have been violated. See United States v. Hays Int’l Corp., 415 F.2d 1038, 1045 
(5th Cir. 1969). See generally National Employment Law Project, Legal 
Services Manual for Title VII Litigation 20 (1972).

50. The case law that has allowed private sector employees themselves to seek 
preliminary relief is unlikely to be applied to federal employees as a result of the 
statutorily mandated waiting period and the EEOA’s silence regarding preliminan 
relief for federal employees. Cf. Sampson v. Murray, 415 U.S. 61 (19741 In 
Murray, a discharged probationary federal employee claimed that applicable Civil 
Service regulations had not been followed in her discharge and sought preliminary 
injunctive relief in the district court pending the outcome of her appeal before the C SC 
Id. at 62-63. The Supreme Court reversed the district court’s grant of temporarv 
relief, holding that the court of appeals had erred in “rountinely applying” the tradi
tional equitable prerequisites governing more orthodox stays; the Court concluded 
that the grant of preliminary relief in such cases required a showing of irreparable 
injuries sufficient in kind and degree to override the general unavailability of prelim
inary injunctions in government personnel cases. Id. at 83. Justice Marshall dis
sented, arguing that the traditional equitable standards assured consideration of all 
the factors that the majority felt were unique to government personnel cases. Id 
at 97 (Marshall, J., dissenting). The Court in Murray explicitly rejected the routine 
application of equitable principles in the case of federal employees and went out of 
its way to decide the case on the merits in order to preclude preliminary relief in any 
similar cases. The Court observed in a footnote that the Back Pay Act will prevent 
the threat of a temporary loss of income or other such injury common to most dis
charged employees and not attributable to any unusual actions relating to the discharge 
itself from supporting a finding of irreparable injury no matter how severely it might 
affect an individual employee. Id. at 92 n.68; see Back Pay Act of 1966, 5 U.S.C 
§ 5596 (1970). This footnote holding replaces the traditional equitable test, which 
would balance on a case-by-case basis the threat of harm to the employee* against the 
disruptive effect on governmental operations that would result from retaining the 
employee, with a new conclusive presumption that because of the Back Pay Act a 
federal employee’s loss of income can never constitute irreparable injury. The Court s 
reasoning elevates congressional enactment above the traditional equitable discretion 
of the courts.

51. See Sape & Hart, supra note 11, at 857.
52. 5 U.S.C. §§ 701-06 (1970) (judicial review limited to whether action pro

cedurally correct, supported by substantial evidence, and not arbitrary or capricious )

Congress’s failure to delineate exactly the nature of the judicial pro
ceeding that a federal employee may bring has generated conflicting 
views on the scope of the EEOA action. One commentator has sug
gested that an EEOA action by an aggrieved federal employee or 
applicant requires a trial de novo.51 This position assumes that the 
EEOA action does not present simply a review of agency action pur
suant to section 10 of the Administrative Procedure Act.52 Although 
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such a conclusion may be inescapable where both the agency and the 
CSC tail to act and thus have developed no administrative record for 
the court to review,51 * 53 it does not necessarilv follow in the more usual 
situation where administrative procedures have created a record. The 
legislative history of the EEOA federal emplovment provision offers 
little guidance on the nature of the judicial action. Congress failed 
t) state whether courts should model a federal emplovee’s civil action 
m the de novo hearings for employees in the private sector or instead 
ippl\ the standard for review of agency action. Indeed, resort to the 
'• jsLitive history by courts attempting to determine the scope of these 
pr * eedings has revealed that the cosponsors of the federal employ- 
rnent provision take diametrically opposed views on the question.54 
The absence of a clear congressional intent is the primary cause of 

urrent controversy. Some courts have accepted the government’s 
::nent that the judicial proceeding prescribed by the EEOA is re- 

>tricted to a review of the administrative record, at least where there 
> such a record, and that the proceeding should be concerned only 
with whether administrative procedures were complied with, whether 
the agency’s findings are supported by substantial evidence, and 
vhether the agency action was arbitrarv and capricious.55 This posi- 

■ ii reflects the limited scope of review generallv accorded agency 
imposition of federal government personnel matters.56 One court 
lpplvin^ the administrative review standard held that an automatic 
de novo review by a court would undercut Congress’s manifest inten- 
tion that the CSC adjudicate complaints of discrimination in order to 
o )id duplication of effort.57 Aggrieved employees have persuaded 
several courts that the EEOA requires a trial de novo, however, arguing 
that Congress must have intended a de novo proceeding when it 

51 Sec Sperling v. United States, 515 F.2d 465, 475 (3d Cir. 1975). But see
Johnson v. Froehlke, 5 E.P.D. f 8738 (D. Md. Jan. 4, 1973) (remand where agency
tailed to issue final decision).

54 See Sperling v. United States, 515 F.2d 465, 479-81 (3d Cir. 1975). Com- 
pore 118 Cose. Rec. 4922 (1972) (remarks of Senator Williams) (federal employees 
»*.11 have riyht of action under EEOA similar to private employee’s right) with 118 
Cong Rec. 4929 (1972) (remarks of Senator Cranston) (actions brought under 
EEOC by federal employees or applicants would be based on agency record and 
*ould not be trial de novo).

55 See, e.g., Coopersmith v. Johnson, 7 E.P.D. r 9388 (D.D.C. May 23, 1974); 
v Berzak, 7 E.P.D. 9273 (E.D. La. Mar. 29. 1974); Gautier v. Weinberger,

«EJ»D. f 9001 (D.D.C. Dec. 10, 1973); Handy v. Gayler, 364 F. Supp. 676 (D. 
Md. | •’ lohnson v. United States, 6 E.P.D. f 9009 (S.D. Ind. 1972).

56. See Hacklrv v. Johnson, 360 F. Supp. 1247, 1250 (D.D.C. 1973) (although 
onsidering allegations of race discrimination, court notes traditional reluctance to 

interfere with federal emplovment standards); cf. Rosenman v. Levbarg, 435 F.2d 
1286 (3d Cir. 1970) (court will consider only well-founded claims of discrimination; 
pre-EEOA case).

57. See Hackley v. Johnson, 360 F. Supp. 1247, 1251-52 (D.D.C. 1973).
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granted the federal employee the same private right of action as en
joyed by individuals in the private sector.” 58

58. See, e.g., Sperling v. United States, 515 F.2d 465 (3d Cir. 1975); Jackson 
v. United States Civ. Serv. Comm’n, 379 F. Supp. 589 (S.D. Tex. 1973); Griffin v. 
United States Postal Serv., 7 E.P.D. fl 9133 (M.D. Fla. Feb. 7, 1973); Henderson 
v. Defense Contract Admin. Serv. Region, 370 F. Supp. 180 (S.D.N.Y. 1973); 118 
Cong. Rec. 4922 (1972) (remarks of Senator Williams), reprinted in EEOA Legis
lative History 1727.

59. 360 F. Supp. 1247 (D.D.C. 1973).
60. Id. at 1252.
61. Id.
62. See Chandler v. Johnson, 515 F.2d 251 (9th Cir. 1975); Salone v. United 

States, 511 F.2d 902 (10th Cir. 1975). But see Sperling v. United States, 515 F.2d 
465, 481 (3d Cir. 1975) (language1 of EEOA and legislative history mandate trial 
de novo; administrative record would be admissible at trial and could be basis for 
summary judgment).

63. See, e.g., McGowan v. United States Information Agency, 8 E.P.D. r 9787 
(D.D.C. Nov. 11, 1974); Day v. Weinberger, 8 E.P.D. f 9771 (D.D.C. Nov. 4, 
1974); Allen v. Veterans Administration, 8 E.P.D. 9783 (W.D. Pa. Aug. 1, 1974’ 
Baca v. Butz, 376 F. Supp. 1005 (D.N.M. 1974); Evans v. Johnson, 7 E.P.D. r 9351 
(C.D. Cal. Apr. 26, 1974); Pointer v. Sampson, 62 F.R.D. 689 (D.D.C. 1974); 
Abrams v. Johnson, 383 F. Supp. 450 (N.D. Ohio 1974); Tomlin v. Air Force 
Medical Center, 369 F. Supp. 353 (S.D. Ohio 1974); Johnson v. United States Postal 
Service, 364 F. Supp. 37 (N.D. Fla. 1973), aff’d per curiam, 497 F.2d 128 (5th Cir. 
1974).

In Hackley v. Johnson 59 the United States District Court for the 
District of Columbia reached a compromise position on the scope of 
the EEOA judicial proceeding. Recognizing that its decision would 
have a far-reaching effect on litigation involving allegations of Title 
VII discrimination in federal employment, the court sensibly concluded 
that the EEOA neither required nor precluded a trial de novo; the 
court instead held that a complete trial is not required if the clear 
weight of the evidence in the administrative record establishes the 
absence of discrimination.60 If this exacting standard is not met, the 
court has discretion to remand the case to the agency, to take testimony 
to supplement the administrative record, or to grant the plaintiff relief 
on the administrative record.61 Courts applying the Hackley analysis 
will avoid duplication of effort and will not undercut the administra
tive complaint process where the evidence before the agency is com
plete and the agency findings of fact are supported by the evidence. 
Moreover, the court’s discretionary authority to supplement the admin 
istrative record or reverse agency findings not supported by the record 
ostensibly affords the federal employee substantially the same protection 
employees in the private sector enjoy. These advantages have con
vinced the United States Courts of Appeals in both the Ninth and Tenth 
Circuits,62 as well as many district courts,63 to adopt the Hackley 
standard.

Although the standard recommended in Hackley attempts to recon
cile genuinely conflicting congressional policies, courts will have diffi
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culty applying the analysis. In holding that the EEOA requires a 
trial de novo, one court observed that the Hackley approach will allow 
tederal courts to lapse into a limited review of the record.64 Several 
ourts citing Hackley but applying a far narrower standard have 

suffered such a lapse.65 Even courts that faithfully apply Hackley 
inav show greater deference to the administrative process than concern 

r maintaining the federal employees’ procedural parity with em- 
plovees in the private sector. In cases alleging personal bias, deference 
to the agency proceeding may be justified precisely because of the 
lifficultv of differentiating pure discrimination claims from other per- 
' nnel complaints.66 Such deference works a particular hardship on 
employees or applicants alleging a pattern and practice of discrimina- 
tion, however, because the CSC has not developed the expertise or the 
procedures required to afford complainants proper review of their 
¡aims of discrimination.67 Courts following Hackley also have been 

reluctant to supplement the administrative record even where the 
administrative decision below was reached without a hearing.68

64 See Jackson v. United States Civ. Serv. Comm’n, 379 F. Supp. 589, 593-94 
cD Tex 1973) (congressional intent for full review in adversary context).

65. See, e.g., McGowan v. United States Information Agency, 8 E.P.D. 9787 
D DC Nov. 11, 1974); Allen v. Veterans Administration, 8 E.P.D. fl 9783 (W.D.

Pa. Aug. 1, 1974); Roney v. Saxbe, 380 F. Supp. 1191 (D.D.C. 1974); Handy v. 
Caster, 384 F. Supp. 676 (D. Md. 1973).

66. See Hackley v. Johnson, 360 F. Supp. 1247, 1252 (D.D.C. 1973).
67 Ct id. at 1252 (court emphasizes CSC’s expertise in area of individual bias).
68. See, e.g., Bernardi v. Butz, 7 E.P.D. r 9381 (N.D. Cal. Apr. 17, 1974);

Spen er v. Schlesinger, 374 F. Supp. 840 (D.D.C. 1974); Thompson v. Dep’t of 
Justice, 372 F. Supp. 762 (N.D. Cal. 1974). Federal employees complaining of a 
pattern or practice of discrimination inevitably have concluded that the most ex- 
peditious path to relief is to seek a summary agency disposition of the complaint 
without a hearing. Because the administrative process is ill-fitted to deal with allega- 
•1 ns of a pattern of practice of discrimination and the aggrieved federal employee 
innot Bring a court action until 180 days have elapsed or the agency has failed to 

ict. federal employees have sought summary agency action to allow them to go to 
urt quickly. In each of the reported cases where the employees had decided not 

• request an administrative hearing, however, the court, purporting to follow Hackley, 
refuse ! to grant a judicial hearing and either decided against the employee on the 
basis of an administrative record found to be adequate or remanded the case for an 
administrative hearing. Bernardi v. Butz, supra at 7717-18 (administrative record 
adequate Spencer v. Schlesinger, supra at 845 (remand for administrative hearing); 
Thompson v. Dep’t. of Justice, supra at 764 (administrative record adequate). Al- 
thougn these cases ostensibly represent the mere refusal to grant a de novo judicial 
hearing where a federal employee voluntarily has waived an administrative hearing 
and has thwarted the development of an administrative record, a court may deny a 
de novo hearing in favor of remand even where the agency has failed to grant an 
administrative hearing either before issuing a final decision or before 180 days have 
elapsed since an administrative charge was filed. See Spencer v. Schlesinger, supra 
(remand where employee initials waived administrative hearing and subsequent 
request far hearing denied); Johnson v. Froehlke, 5 E.P.D. 8638 (D. Md. Jan. 4,

1 (remand where agency failed to issue a final derision within the prescribed 
180 days).



1218 The Georgetown Law Journal [Vol. 63:1203

The judicial reluctance to engage in independent factfinding has 
been coupled with a meticulous refusal to consider issues not raised 
in the administrative proceedings. In Williams v. Mumford,69 for ex
ample, the court granted a de novo hearing but ruled that the judicial 
proceeding should nevertheless be limited to issues raised in the ad
ministrative complaint.70 Noting that class-wide allegations of a pat
tern and practice of discrimination have not been raised in administra
tive complaints, courts also have refused to certify judicial proceedings 
as class actions.71 This result fails to recognize that the administrative 
complaint process, by requiring individual complaints of specific in
stances of discrimination, does not appear to recognize class-wide 
allegations. Thus, the federal employee must attempt to exhaust ad
ministrative remedies on claims not even recognized by the administra
tive process in order to preserve those claims for later judicial con
sideration.

69. 6 E.P.D. fl 8785 (D.D.C. Aug. 20, 1973).
70. Id. at 5386.
71. See, e.g., Pendleton v. Schlesinger, 8 E.P.D. f 9598 (D.D.C. Aug. 9, 1974), 

Evans v. Johnson, 7 E.P.D. fl 9351 (C.D. Cal. Apr. 26, 1974); Williams v. Mumford, 
6 E.P.D. fl 8785 (D.D.C. Aug. 20, 1973).

72. See Spencer v. Schlesinger, 374 F. Supp. 840, 844 n.6 (D.D.C. 1974).
73. See Richerson v. Fargo, 61 F.R.D. 641, 644 (E.D. Pa. 1974) (individuals 

included in class despite failure to exhaust administrative remedies). A single em
ployee who has met the procedural requirements of Title VII properly mav maintain 
a class action on behalf of himself and all others similarly situated; the others need 
not meet the procedural requirements in order to obtain relief. See Parham v. South
western Bell Tel. Co., 433 F.2d 421, 428 (8th Cir. 1970); Oatis v. Crown Zellerbach 
Corp. 398 F.2d 496, 499 (5th Cir. 1968). See generally Developments in the Lau. 
supra note 20, at 1221.

Even if the federal employee or applicant alleges a class-wide pattern 
or practice of discrimination, he may fail in the effort to bring a class 
action under the EEOA. As courts debate the requirement that only 
issues raised at the administrative level can be considered by the 
court, it is becoming increasingly apparent that the class concept may 
receive no more recognition at the judicial level in federal emplovment 
discrimination cases brought pursuant to the EEOA than it has re
ceived at the administrative level. Just as the analysis in Hackley 
has led some courts to conclude that individual federal employees 
should not be granted a judicial hearing where no administrative 
hearing was sought or be heard on issues not included in a previous 
administrative complaint, so also courts have suggested that class 
actions may not be used as a device for permitting members of the 
class to avoid the administrative complaint process.72 Contrary to the 
practice in private sector employment discrimination cases,73 members 
of a putative class of aggrieved federal employees have been required 
to exhaust their administrative remedies in order to be included as 



1975] Government Employment Discrimination 1219

members of the class.74 Several courts have observed that the avail- 
abilitx of the administrative complaint process makes class action 
adjudication simply inappropriate for federal employees complaining 
of discriminatory practices.75

74 Cf. Spencer v. Schlesinger, 374 F. Supp. 840, 844 n.6 (D.D.C. 1974) (denial 
« das', certification flows from denial of trial de novo).

75 Sec, e.g., Pendleton v. Schlesinger, 8 E.P.D. fl 9598, at 5569 (D.D.C. Aug. 
1974 . Spencer v. Schlesinger, 374 F. Supp. 840, 844 n.6 (D.D.C. 1974); Williams

- Mumford, 6 E.P.D. If 8185, at 5385 (D.D.C. Aug. 20, 1973). The court in 
H’J/ianu suggests that a federal employee bringing suit pursuant to the EEOA 
annot meet the requirement of rule 23(b)(3) of the Federal Rules of Civil Pro- 
•ftiure. which requires that a class action be superior to other available methods for 
the fair and efficient adjudication of the controversy. 6 E.P.D. fl 8185, at 5385-86; 
**’*’ Fh> R Civ P. 23(b)(3). The court concluded that, unlike private employees, 
Weral employees enjov effective administrative remedies and have less need for class 
action adjudication. 6 E.P.D. fl 8185, at 5385-86.

See Robinson v. Warner, 8 E.P.D. fl 9452, at 5086 (D.D.C. June 24, 1974) 
’ dictum).

77. See Williams v. Mumford, 6 E.P.D. fl 8785, at 5386 (D.D.C. Aug. 20, 1973).
78. See note 37 supra and accompanying text.

These restrictions on the scope of judicial proceedings brought under 
the EEOA, in turn, place limitations on the scope of discovery per
mitted by the courts. Although in theory the aggrieved federal em- 

plovee has available the full range of discovery tools, these tools may 
I e utilized only insofar as the court deems them necessary to supple
ment the administrative record.76 If the court finds the administrative 

record adequate, the employee may have no opportunity for discovery 
at the judicial level,77 * even though discovery at the administrative level 
max- have lieen limited.7S Should the court find it necessary to supple
ment the record, it may limit the scope of discovery far more than it 
•a >uld in a private sector case.

Although this catalog of restrictions on the scope of judicial proceed- 
ings authorized by the EEOA is bv no means exhaustive and will 
mdoiibtedlv expand as cases make their way through the courts, the 
EEOA clearly does not provide the final solution for effective relief 
from institutional patterns and practices of discrimination in federal 
employment. Despite the authority granted them by the EEOA, the 

•'lrts have declined to interpret the Act broadly because of conflicting 
"ugressional policies perceived in the Act. Because the enactment 
)f the EEOA exhausted congressional initiative, however, the courts 
must take the next step in providing more effective remedies for em- 
plovment discrimination in the federal government. Ironically, courts 
may well approach this new challenge by questioning the basic as

sumption that led to the enactment of the EEOA in the first place: 
‘hat all other avenues to effective judicial relief were foreclosed by 
the government's double-barreled defense of sovereign immunity and 
» xhaustion of remedies. One avenue that does seem to offer particular 
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promise to the aggrieved federal employee is the recently revived 
Civil Rights Act of 1866.

The Civil Rights Act of 1866
In Jones v. Alfred H. Mayer Co.™ the Supreme Court held that sec

tion 1982 of Title 42 of the United States Code, prohibiting racial dis
crimination in the sale or rental of real property, extends to private 
owners as well as public owners.79 80 The Court reasoned that since this 
provision derives from the Civil Rights Act of 1866, which was enacted 
to enforce the thirteenth amendment, its prohibition of racial discrim
ination is not limited to state action as are the prohibitions of statutes 
enacted pursuant to the fourteenth amendment.81 After enactment of 
the Equal Employment Opportunity Act of 1972 the Court reinforced 
its Jones holding by stating in dictum that “like the Amendment upon 
which it is based, [section] 1982 is not a ‘mere prohibition of State 
laws establishing or upholding’ racial discrimination in the sale or 
rental of property but, rather, an ‘absolute’ bar to all such discrimina
tion, private as well as public, federal as well as state.’’82 Analogizing 
to the Supreme Court’s interpretation of section 1982, lower courts 
have reasoned that section 1981, a companion provision with similar 
origins,83 likewise constitutes an absolute bar to racial discrimination 
in federal, as well as private and state, employment.84

79. 392 U.S. 409 (1968).
80. Id. at 413.
81. Id. at 423-26.
82. District of Columbia v. Carter, 409 U.S. 418, 422 (1973), citing Jones v. 

Alfred H. Mayer Co., 392 U.S. 409, 437 (1968) (emphasis supplied).
83. See 42 U.S.C. § 1981 (1970).
84. See, e.g., Bowers v. Campbell, 505 F.2d 1154 (9th Cir. 1974); Petterway v. 

Veterans Admin. Hosp., 495 F.2d 1223 (5th Cir. 1974); Penn v. Schlesinger, 490 
F.2d 700 (5th Cir. 1973), rev’d per curiam on other grounds upon rehearing en banc, 
497 F.2d 970 (1974), petition for cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 23, 1974) 
(No. 74-476); Ficklin v. Sabatini, 7 E.P.D. fl 9307 (E.D. Pa. Mar. 20, 1974); John
son v. Lybecker, 7 E.P.D. fl 9191 (D. Ore. Feb. 26, 1974); Kurylas v. United States 
Dep’t of Agriculture, 373 F. Supp. 1072 (D.D.C. 1974) (dictum); Spencer v. 
Richardson, 6 E.P.D. fl 9806 (D.D.C. Oct. 26, 1973), vacated Spencer v. Schlesinger, 
374 F. Supp. 840 (1974); Johnson v. Froehlke, 5 E.P.D. If 8638 (D. Md. Jan. 4, 1973) 
But see Beale v. Blount, 461 F.2d 1133 (5th Cir. 1972) (claims for injunctive relief 
against racial discrimination barred bv doctrine of sovereign immunity).

85. 42 U.S.C. § 1981 (1970).

In spite of the strong similarity between the origins and purposes of 
sections 1981 and 1982, a separate objection could be raised to extend
ing section 1981 to federal employment. Section 1981 prohibits dis
crimination in the making and enforcement of contracts.85 If federal 
employment is not considered a matter of contract, it is not within 
the scope of that section regardless of whether the provision covers 
the federal government. Traditionally courts have been reluctant to 
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characterize public employment as founded on contract. Courts have 
piled that a deprivation of public employment does not constitute a 
taking of property within the meaning of the due process clause of 
the fifth and fourteenth amendments,Mi and that government employ

cut does not give rise to a claim founded on contract under the 
T : ker Act?7 The constitutional concept of public employment as a 
privilege rather than a right, however, has lost credit in recent years.* 87 88 89 90 91 
T >dav a per son’s interest in continued public employment does con
stitute a property interest for due process purposes if the aggrieved 
employee can establish any implied agreement that creates a legitimate 

Lum ot entitlement to employment?9 The treatment accorded federal 
employee suits under the Tucker Act has undergone a similar trans- 
• nnation. Although the courts still avoid characterizing cases 

>r flight bv an aggrieved employee or former employee as founded on 
ntract, thev have developed its functional equivalent. The courts 

now permit federal employee suits that allege either arbitrary and 
.tpricious agency action or a violation of a regulation or statute de

signed to protect the employee?1 In such suits analogies to ordinary 

86 See Crenshaw v. United States, 134 U.S. 99, 108 (1890); Bailey v. Richard- 
<-n, 182 F.2d 46, 57 (D.C. Cir. 1950).

87. See, e.g., Feldman v. United States, 181 F. Supp. 393, 400 (Ct. Cl. 1960); 
ChoUar v. United States, 126 F. Supp. 448, 449 (Ct. Cl. 1954); Jordan v. United 
Stat«. 123 Ct. Cl. 577, 590-91 (1952); see 28 U.S.C. §§ 1346(a)(2), 1491 (1970) 

grant of original jurisdiction to district courts and Court of Claims for claims founded 
express or implied contract not exceeding $10,000). See generally Heise, Civil 

fay Cases Before the Court of Claims, 55 Geo. L.J. 497, 498 (1966). Although the 
• ' ; tan< e to characterize government employment as founded on contract for purposes of 

interpreting the broad waiver of sovereign immunity of the Tucker Act is understandable, 
it should not be dispositive of the characterization of federal employment in the 
ontext of the narrow purpose of section 1981 to prohibit the constitutionally pro
bribed activity of racial discrimination. Cf. District of Columbia v. Carter, 409 

' S 418, 421-23 (1973) (different meanings given to identical phraseology in sec- 
tions 1982 and 1983, due to differences in constitutional underpinnings).

88 See Graham v. Richardson, 403 U.S. 365, 374 (1974); Van Alstyne, The 
/Anu« of the Right-Privilege Distinction in Constitutional Law, 81 Harv. L. Rev. 
1439 (1968).

89. Perry v. Sindermann, 408 U.S. 593, 601-02 (1972).
90. See generally Merrill, Procedures for Adverse Actions against Federal Em- 

pLyces, 59 Va. L. Rev. 196, 199-202 (1973). Profesor Merrill observes:
Until little more than a decade ago, federal courts were reluctant to play 
any significant role in supervising administrative decisions adverse to 
federal employees ....

Since the late 1950’s, however, the role of the courts in federal per
sonnel disputes has changed dramatically ....
The companion concepts of employee privilege and management dis
cretion have worn badly, and it is now clear that federal employees are 
at least entitled to limited due process protection ....
The courts have also enforced with increasing vigilance statutes and 
regulations designed to protect employees and have expanded the scope 
of judicial review of agency judgments in personnel cases.

Id.
91. See notes 101-103 infra and accompanying text.
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contract situations have been recognized as helpful, as long as the 
result does not conflict with or fail reasonably to implement the statutes 
and regulations involved.92

92. See Feldman v. United States, 181 F. Supp. 393, 400 (Ct. Cl. 1960).
93. See Gardner v. Harris, 391 F.2d 885, 886-87 (5th Cir. 1968).
94. See Byse, Proposed Reforms in Federal “Nonstatutory" Judicial Rcvieu 

Sovereign Immunity, Indispensable Parties, Mandamus, 75 Harv. L. Rev. 1479, 
1484-93 (1962); Crampton, Nonstatutory Review of Federal Administrative Action: 
The Need For Statutory Reform of Sovereign Immunity, Subject Matter Jurisdiction, 
and Parties Defendant, 68 U. Mich. L. Rev. 387, 417-25 (1970).

95. See generally K. Davis, Administrative Law Text § 25.01 (3d ed. 1972) 
[hereinafter cited as Davis Text].

96. See id.
97. See Penn v. Schlesinger, 490 F.2d 700, 703 (5th Cir. 1973), rev’d per curiam 

on other grounds upon rehearing en banc, 497 F.2d 970 (5th Cir. 1974), petition 
for cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 23, 1974) (No. 74-476). See also 
Project: Federal Administrative Law Developments—1969, 1970 Duke L.J. 67, 216-17.

98. See Penn. v. Schlesinger, 490 F.2d 700, 703 (5th Cir. 1973), revd per curiam 
on other grounds upon rehearing en banc, 497 F.2d 970 (5th Cir. 1974), petition for
cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 23, 1974) (No. 74-476).

SOVEREIGN IMMUNITY AND SECTION 1981
Even if section 1981 extends to discrimination in public emplovment, 

federal employees wishing to sue the Government for emplovment 
discrimination still encounter a formidable obstacle: the federal gov
ernment has not necessarily consented to be sued in discrimination 
cases. Indeed, courts may have given so little attention to whether 
government employment can be characterized as a contractual rela
tionship for purposes of section 1981 precisely because the Government 
has succeeded in arguing that sovereign immunity completelv bars 
suits alleging racial discrimination by federal employees.

Suits against the Government. The doctrine of sovereign im
munity has been severely criticized by courts 93 94 and commentators?' 
but it is well-settled that the United States cannot be sued without its 
consent.95 Sovereign immunity can be waived,96 but the waiver must 
be explicit and cannot be implied by construction of an ambiguous 
statute.97 Since section 1981 contains no explicit waiver but merelv 
prohibits a form of racial discrimination, the provision does not con
stitute a waiver of the government’s immunity.98 *

Although the statute contains no express waiver of sovereign immu
nity, a civil action against the United States in which a federal em
ployee claims a violation of section 1981 might be permitted under 
the terms of a waiver stated elsewhere, such as that contained in the 
Tucker Act. The Tucker Act grants to federal district courts and the 
Court of Claims jurisdiction over claims against the United States
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based upon a provision of the Constitution, a statute, or a regulation 
that creates a legal right in the claimant to a money judgment against 
the United States.9” A legal right to a money judgment can be 
reated not only by an express statutory command but also by implica

tion if a claimant has improperly paid money into the Treasury or 
laims a right to payment from the Treasury pursuant to a statutory 

> heme that fairly can be interpreted to mandate compensation.100

W 28 U.S.C. §§ 1346(a)(2), 1491 (1970); see D. Schwartz & S. Jacoby, 
[.IDCaTION WITH THE FEDERAL GOVERNMENT § 8.103 (1970).

100. See Eastport S.S. Corp. v. United States, 372 F.2d 1002, 1007-09 (Ct. Cl. 
1967); Simon v. United States, 113 Ct. Cl. 182, 190 (1949).

101 See Simon v. United States, 113 Ct. Cl. 182, 190 (1949); Schwartz & Jacoby, 
tupra note 99, § 8.113.

102. See Schwartz & Jacoby, supra note 99, § 8.113.
103 See Allison v. United States, 451 F.2d 1035, 1036 (Ct. Cl. 1971); Chambers 

• United States, 451 F.2d 1045, 1052-53 (Ct. Cl. 1971); note 16 supra. A number 
‘ court;. have held, contrary to the Court of Claims holding in Chambers, that the

Tucker Act does not sanction employee suits claiming violations of executive orders 
because none of the executive orders or regulations cited confer any right on an 
employee to institute a civil action for damages against the United States. See 
Place v. We ; er, 147 I '.2d 112, 415 (6th Cir. 1974), cert, denied, 419 U.S. 1040 

1974), Gnotta v. United States, 415 F.2d 1271, 1278 (Sth Cir. 1969), cert, denied, 
397 U.S. 934 (1970).

104 S>. HackJev v. Johnson, 360 F. Supp. 1247, 1250 (D.D.C. 1973); Schwartz 
4 Jacohy, supra note 99, § 8.116; Johnson & Stoll. Judicial Review of Federal Em- 
ployt'c Dismissals and Other Adverse Actions, 57 Cornell L. Rev. 178, 182-88 (1972).

Suits bv government employees for pay after an allegedly wrongful 
discharge, suspension, or reduction in force now routinely are con
sidered to lie within the Tucker Act’s grant of jurisdiction over suits 
'aiming violation of a statute or regulation.101 Civilian suits for back 

pay most frequently allege wrongful discharge. Since the primary 
issue decided in such cases is whether the discharge was procedurally 
incorrect or arbitrary,102 a claim that a discharge, suspension, or reduc- 
tion in force was racially motivated and thus violative of agency regu- 
lations, executive orders, and the statutory policy of nondiscrimination 
ikewise would appear to come within the Tucker Act’s grant of juris- 
liction. Indeed, in two employee discharge cases the Court of Claims 
has held that its Tucker Act jurisdiction covers claims for back pay 
based on a discriminatory refusal to hire or promote in violation of an 
executive order.103 104

Despite the Tucker Act’s waiver of sovereign immunity and the 
Court of Claims ruling that a federal employee or applicant may seek 
judicial review on the ground that regulations prohibiting racial dis- 
rimination have been violated, the obstacles in the path to judicial 

relief are formidable. In a typical discharge case the court reviews 
the agency record only for procedural improprieties, arbitrarinesss or 

tpriciousness, or lack of substantial evidence to support the agency’s 
findings.1"* Moreover, courts will not entertain such a suit where ad
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ministrative remedies have not been exhausted,105 since the essence 
of the employee’s claim is that a completed administrative record 
reveals procedural improprieties, arbitrariness, or lack of substantial 
evidence for the agency’s actions.106 If an agency determines in its 
administrative complaint process that a discharge was not racially 
motivated, a court will limit its review of the agency record in the same 
manner as in any other wrongful discharge case.107 The holding of the 
Court of Claims in Chambers v. United States 108 that the Tucker Act 
covers claims for back pay based on acts of racial discrimination, for 
example, resulted from an administrative record in which the Govern
ment conceded not only that discrimination had prevented the claim
ants from being considered for hiring or promotion, but also that the 
claimants would have been hired or promoted but for the discrimina
tion.109 In a later case where the Government conceded only that 
racial discrimination may have been one factor in the claimants non
promotion, however, the Court of Claims refused to engage in inde
pendent factfinding and remanded for more specific findings by the 
agency.110 Thus, a Tucker Act claim founded on a violation of an 
equal employment opportunity regulation is unlikely to succeed in the 
absence of prior favorable administrative proceedings.

105. See Burton v. United States, 404 F.2d 365, 369 (Ct. Cl. 1968) (claim of 
racially discriminatory nonpromotion dismissed for failure to exhaust CSC remedies).

106. See Ogletree v. McNamara, 449 F.2d 93, 99 ( 6th Cir. 1971). See also 
Johnson & Stoll, supra note 104, at 185. In discussing the appropriate standard of 
judicial review in federal employee discharge cases, Johnson and Stoll observe:

There is one matter upon which all the district and circuit courts 
apparently agree. It is not the function of the reviewing district court 
to hold a de novo hearing .... [T]he court must review the case and 
affirm or reverse solely on the basis of the administrative record.

Id.
107. See Small v. United States, 470 F.2d 1020 (Ct. Cl. 1972); Burton v. United 

States, 404 F.2d 365 (Ct. Cl. 1968), cert, denied, 394 U.S. 1002 (1969).
108. 451 F.2d 1045 (Ct. Cl. 1971).
109. See id. at 1049.
110. See Pettit v. United States, 488 F.2d 1026, 1032-33 (Ct. Cl. 1973). See 

also Allison v. United Stites, 451 F.2d 1035, 1039 (Ct. Cl. 1971) (judicial proceedings 
suspended until administrative findings made as to the grade to which conceded vic
tims of discrimination should have been hired or promoted).

111. See Johnson v. Lybecker, 7 E.P.D. f 9191, at 6978-79 (D. Ore. Feb. 26, 
1974) (federal employee’s section 1981 claim brought pursuant to the court's 
Tucker Act jurisdiction not barred by the doctrine of sovereign immunity but limited 
to recovery of damages). But cf. Penn v. United States, 350 F. Supp. 752 (M.D. 

Federal employees should be able to bring similar suits based on 
violations of section 1981, however, since the Tucker Act also waives 
immunity for claims based on statutes.111 Indeed, unlike the equal 
employment regulations, section 1981 does not create any administra
tive remedies and thus the statute may provide an avenue around the 
need to exhaust administrative remedies prior to bringing suit.
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Suits against Government Officials. The defense of sovereign
immunitv can be avoided in suits against federal officials if the judg
ment or decree that might he entered will affect only the official and 
not the sovereign.112 * 114 A suit brought against a public official personally 
for damages clearly is not an action against the sovereign. When a 
plaintiff seeks injunctive relief in a suit against a federal official, how
ever, the issue is not always so clear. In Larson v. Domestic and For- 
cign Commerce Corp."*  and Dugan v. Rank,'14 the Supreme Court 
developed the general rule that a suit for equitable relief is a suit 
gainst the sovereign if the judgment sought would deplete the public 
treasury or domain, interfere with public administration, or restrain 

>r compel action by the Government.115 If part of the relief requested 
in the suit would place an intolerable burden on governmental func- 
tions, a court may not be able to grant that relief but nevertheless 
should retain its jurisdiction over the case as a whole.116 Although 
suits against government officials generally fall within the scope of the 
Larson-Dugan rule, two well-recognized exceptions to the rule exist. 
Suits for the recovery of specific property or monies or for an injunc
tion directing or restraining an officer’s actions will not be deemed 
>uits against the sovereign if the officer’s action exceeds his statutory 
power or if that power itself or the manner in which it is exercised 
violates the Constitution.117 Since a determination of whether one of 

\la 1972), rov’d, Penn v. Schlesinger, 497 F.2d 970 (5th Cir. 1974), petition for cert, 
-.’.'d 13 U.S LAV. 3310 (U.S. Oct. 23, 1974) (No. 74-476). The district court in 
r.’.n dismissed the suit, holding that section 1981 itself does not waive sovereign 
immunity. it did not address the question whether section 1981 can be interpreted as 
fating a legal right to a money judgment against the United States. Id. at 754.

112 See Minnesota v. Hitchcock, 185 U.S. 373, 387 (1902). See generally Davis 
Iext § 27.03; L. Jaffe, supra note 47, at 22.

113. 337 U.S. 682 (1949).
114 372 U.S. 609 (1963).
115. See id. at 620-21; 337 U.S. at 704.
116 See Petterway v. Veterans Admin. Hosp., 495 F.2d 1223, 1225 (5th Cir. 

1974).
117. See 372 U.S. at 621-22; 337 U.S. at 688-90. The two judicial exceptions 

to the general rule predate and thus are distinct from the authority now statutorily 
vested in federal district courts to take jurisdiction over any action in the nature of 
mandamus to compel an officer, employee, or agency of the United States to perform 
i duty owed to the plaintiff. See Mandamus and Venue Act of 1962, § 1(a), 28 
( S.C. ‘ 1361 (1970). The mandamus provision does not restrict the relief that 
would have been available had it not been enacted. See Bvse & Fiocca, Section 1361 
of th Mandamus and Venue Act of 1962 and “Xonstatutory" Judicial Review of 
Federal Administrative Action, 81 Harv. L. Rev. 308, 319 (1967). Although prior 
to 1962 commentators had disagreed on the extent to which mandatory injunctive 
relief could he used to accomplish the same results as mandamus, there was general 
agreement that federal courts could issue prohibitory injunctive decrees even if the 
effect were to require an officer to perform a statutory duty. See id. at 312. In 
Larwn, the Court indicated that a suit falling within one of the exceptions may still 
fill as one against the sovereign if the requested relief cannot be granted without 
requiring affirmative action by the sovereign or disposition of unquestionably sovereign 
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the two Larson-Dugan exceptions to sovereign immunity applies would 
partially require a ruling on the ultimate questions in the suit, courts 
generally accept the averments of the complaint at face value for 
jurisdictional purposes unless the allegations are transparentlv insub
stantial or frivolous.118

property. 337 U.S. at 691 n.ll. A lower court has held that “may” fail does not 
mean must fail, however, and that even affirmative relief should he granted except 
where an intolerable burden on government functions would result. Sec Washington 
v. Udall, 417 F.2d 1310, 1317-18 (9th Cir. 1969).

118. See Carter v. Seamans, 411 F.2d 767, 770-71 (5th Cir. 1969), cert, denied. 
397 U.S. 941 (1970).

119. See note 8 supra and accompanying text.
120. See Beale v. Blount, 461 F.2d 1133 (5th Cir. 1972); Ogletree v. McNamara, 

449 F.2d 93 (6th Cir. 1971); Blaze v. Moon, 440 F.2d 1348 (5th Cir. 1971) (per 
curiam).

121. 415 F.2d 1271 (8th Cir. 1969), cert, denied, 397 U.S. 934 (1970).
122. Id. at 1273.
123. Mandamus and Venue Act of 1962, § 1(a), 28 U.S.C. § 1361 (1970); see 

note 117 supra.
124. 415 F.2d at 1273; see 28 U.S.C. § 1346(a)(2) (1970).
125. 415 F.2d at 1277-78.
126. Id. at 1278; see Place v. Weinberger, 497 F.2d 412, 415 (6th Cir.), cert, denied, 

419 U.S. 1040 (1974).

Despite the well-settled Larson-Dugan exceptions, the prevailing 
view at the time the EEOA was enacted held that sovereign immunity 
barred racial discrimination suits against federal officials.119 The con
sistent refusal of courts to apply the settled Larson-Dugan principles 
to claims of racial discrimination arise from one key case; each of three 
court of appeals opinions holding that sovereign immunity bars a 
federal employee’s claim of racial discrimination in a suit against a 
federal official120 relied on Judge, now Justice, Blackmun’s opinion in 
Gnotta v. United States.121

In Gnotta an Italian-American federal employee, complaining that 
he had not received a promotion in 11 years because of his national 
origin, sued the United States and various agencies and officials seeking 
judicial review of an adverse decision of the Board of Appeals and 
Review of the Civil Service Commission.122 He sought mandamus 
under section 1361 of Title 28 of the United States Code 123 to compel 
the individual defendants to promote him and sought damages under 
the Tucker Act.124 The United States Court of Appeals for the Eighth 
Circuit affirmed the trial court’s dismissal of each count, ostensible on 
grounds of sovereign immunity.125 126 In contrast to the more recent 
decision of the Court of Claims in Chambers, the court in Gnotta 
found the Tucker Act claim for damages was barred because none of 
the executive orders or regulations that the plaintiff cited conferred 
any right on federal employees to institute a civil action for damages.12“ 
The plaintiff’s claims for review of agency action and specific relief 
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were dismissed because the relief sought would compel official action 
in a traditional area of administrative discretion and necessarily would 
have an effect on the Treasury.127

127. 415 F.2d at 1277.
128. Id.
129 fh< Gnotta decision has been criticized. See Crampton, supra note 94, at 389-91; 

Federal Administrative Lau: Developments—1969, supra note 97, at 206-07. 
See also Davis Treatise § 27.00-03 (Supp. 1970).

130. See 415 F.2d at 1275-76.
131. Id. at 1276.
132. See note 129 supra.
133. 440 F.2d 1348 (5th Cir. 1971) (per curiam).
134. Id.

The court in Gnotta further concluded without discussion that the 
case obviously” did not fall within the two exceptions to the Larson- 
Dugan rule.12* Since the complaint alleged improper agency action 
and argued that the discriminatory refusal to promote violated the 
employee’s constitutional rights, however, the Gnotta case did fall 
within one or both of the exceptions.129 Thus, the actual decision 
amounts not to a judgment on sovereign immunity but either to a 
judgment on the merits based on a review of the administrative record 

>r a ruling that the administrative finding of no discrimination rendered 
the complaint’s averments transparently insubstantial.

Throughout the Gnotta opinion the Eighth Circuit treated the case 
is one where the claim of ethnic discrimination remained unproved 
r as at best a close question.130 Indeed, the court observed in dictum 

that even if it could review the case, it might well conclude that “per- 
9 nalitv conflict and a non-communicative co-worker do not of them- 
selves equate with national origin discrimination” and that “the record 
at best is conflicting . . . [with] substantial evidence to support the 
igency decision.” 131 This reasoning suggests that Gnotta should stand 
>nly for the narrow proposition that sovereign immunity will bar a suit 
tgainst a federal official or the federal government for alleged race 
list rimination where prior administrative proceedings have established 
that no race discrimination occurred and only a discretionary refusal 
* • promote is at issue. The court’s decision should not be interpreted 
as a finding that the court lacks jurisdiction to hear federal employees 
omplaints of discrimination.132 Several courts have cited Gnotta for 

just such a broad jurisdictional holding, however, affirming the dis
missal of complaints of racial discrimination in federal employment 
practices for lack of jurisdiction.

In Blaze v. Moon 133 134 a discharged federal employee sued to enjoin 
allegedly discriminatory practices. Prior administrative proceedings 
Had determined that race discrimination had not affected the employ- 

s discharge.’ “ Emphasizing that the court had not been presented 
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with a claim under its statutory mandamus jurisdiction,135 the United 
States Court of Appeals for the Fifth Circuit found that the jurisdic
tional allegations of the complaint indicated that the suit essentially 
was against the United States. By treating the action as wholly in the 
nature of a Tucker Act claim against the United States and not one 
against federal officials, the court avoided consideration of the excep
tions to the Larson-Dugan rule.136

135. Id. at 1349; see Mandamus and Venue Act of 1962, § 1(a), 28 U.S.C. § 1361 
(1970).

136. 440 F.2d at 1349. The plaintiff in Blaze attempted to invoke the court’s 
Civil Rights Act and Tucker Act jurisdiction. Id.; see 28 U.S.C. §§ 1343, 1346(c)) 2' 
(1970). The plaintiff alleged violations of 42 U.S.C. § 1983, Executive Order No. 
10,925, and the fifth amendment. 440 F.2d at 1349. The court had no jurisdiction 
under section 1343, which only grants jurisdiction to enforce statutory prohibitions 
of discrimination; section 1343 does not confer jurisdiction to enforce executive orders 
and section 1983 of Title 42 extends only to claimed deprivations under state law. 
Thus, the only remaining jurisdictional basis for the suit was the Tucker Act, which 
is limited to money claims against the United States. In justifying its characteriza
tion of the claim as essentially one against the United States, the court took pains 
to point out that the trial court’s mandamus jurisdiction had not been invoked. The 
only relief sought, however, was injunctive relief, which is clearly outside the Tucker 
Act’s jurisdiction. See note 145 infra and accompanying text. In seeking injunctive 
relief, the plaintiff obviously relied more on the court’s section 1343 jurisdiction than 
on its Tucker Act jurisdiction. Thus, the court’s characterization of the suit as es
sentially against the United States is not as persuasive as it would have been had only 
money damages been sought.

137. 347 U.S. 497 (1954).
138. 440 F.2d at 1.349; see Bolling v. Sharpe, .347 U.S. 497, 500 (1954). In 

Bolling the Supreme Court applied the school desegregation holding of Brown v. 
Board of Education to the District of Columbia. See Bolling v. Sharpe, -347 U.S. 
497, 499-50 (1954); Brown v. Board of Educ., 347 U.S. 483 (1954).

139. 440 F.2d at 1349.
140. See id.
141. 451 F.2d 1045 (Ct. Cl. 1971); see notes 108-09 supra and accompanying text.
142. See Gnotta v. United States, 415 F.2d 1271, 1278 (8th Cir. 1969), cert, 

denied, 397 U.S. 9.34 (1970).

In affirming the dismissal of the claim against the United States, the 
court in Blaze conceded that Bolling v. Sharpe137 authorizes suit 
against the United States and its officials where racial discrimination is 
involved,138 but concluded that since the Supreme Court had not con
sidered the question of sovereign immunity in Bolling, the proper 
course was to follow Gnotta and dismiss the case as barred by sovereign 
immunity.139 The court failed to distinguish Gnotta from Blaze, how 
ever, despite a significant difference. Gnotta involved a refusal to 
promote; Blaze dealt with a discharge. Notwithstanding the court’s 
contrary conclusion in Blaze,140 this distinction may be crucial in deter
mining the power of the court to hear suits against the United States. 
Prior to the Court of Claims decision in Chambers v. United States,141 
a refusal to promote was not thought to provide sufficient basis for 
invoking the court’s Tucker Act jurisdiction.142 In contrast to the 
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refusal to promote situation, courts routinely have held that suits for 
pay after wrongful discharge fall within the Tucker Act’s grant of 
jurisdiction.143

143. Ser note 101 supra.
144 See 440 F.2d at 1348-49; note 110 supra and accompanying text.
115. See 28 U.S.C. §§ 1346, 1491 (1970); note 136 supra.
146. 461 F.2d 1133 (5th Cir. 1972).
147. Id. at 1135.
148. Id. at 1136.
149. Id. at 1137.
150. See id. at 1136, 1139-40.
151 See note 117 supra.

l)<Jau v. Franke, 184 F. Supp. 225. 227-28 (D.R.I. 1960) (man
datory injunction to reinstate to federal employees denied); McCarthy v. Watt, 

S 841, 842 (1). Mass. 1950) (restoration to supervisory position denied); 
Palmer v Walsh, 78 F. Supp. 64, 66-67 (D. Ore. 1948) (reinstatement to federal 
•'tnploynient denied). But sea Lester v. Parker, 235 1 2d 787 (9th Cir. 1956) (per 

ir!,:n ancillary decree to make prohibitory injunction effective). The view that 

The ironic aspect of the court’s opinion in Blaze is that the court did 
not have to consider the sovereign immunity issue. The plaintiff filed 
his complaint in the face of an administrative record that virtually 
would have doomed any properlv pleaded Tucker Actclaim.144 More- 

• >ver. th» plaintiff sought only injunctive relief, which is outside the 
Tucker Act jurisdiction.1,5 Thus, although the court may have 

reached the correct result in Blaze, that result did not require reliance 
on the sovereign immunity defense.

Tht blanket application of the sovereign immunity doctrine in Blaze 
s »wed the seeds of the mischief created by Beale v. Blount,146 the 
second Fifth Circuit case purporting to follow Gnotta. In Beale a 

> barged federal employee deliberately bypassed administrative pro- 
• hires and appealed the subsequent dismissal of his section 1981 
unplaint of discrimination against various federal officials.147 148 149 150 * Alleging 

federal question jurisdiction, Beale sought an injunction prohibiting the 
mt innance of certain racially discriminatory practices and reinstate- 
j nt with back pay.14S The Fifth Circuit upheld the dismissal of his 
lainis tor injunction relief on the basis of sovereign immunity, citing

Hi Blaze and Gnotta without mentioning the Larson-Dugan excep- 
: ii'». Unlike Blaze and Gnotta, however, Beale appears to fall 

' ¡ : tr< 1\ within the exceptions to the rule. No prior adverse adminis- 
trativr findings colored Beale’s allegations, and the suit was clearly 
against federal officers individually.1The court’s dismissal of the 
lainis tor injunctive relief in Beale also completely reversed the dis- 

tinction between prohibitory and mandatory decrees against federal 
ials that bad existed prior to the Mandamus and Venue Act of

' - Prior to 1962, in the absence of authority to issue writs of 
in uidanitis, federal courts issued only prohibitory decrees.152 The court

B> ale cited the Act in holding that the claim for reinstatement and 
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back pay amounted to a petition for a writ of mandamus not barred bv 
sovereign immunity.1 3 The court, however, affirmed the dismissal of 
plaintiff’s claim for a prohibitory injunction on the basis of sovereign 
immunity without ever considering the effect of the injunction on gov
ernment operations.153 154

federal courts lacked jurisdiction to issue mandatory relief has been criticized as 
contrary to equity tradition, Supreme Court law, and provisions of the Administrative 
Procedure Act. See 3 Davis Treatise § 23.10.

153. 461 F.2d at 1137.
154. Id.
155. 449 F.2d 93 (6th Cir. 1971).
156. Id. at 99.
157. Id. at 100, citing Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 

682, 704 (1949).
158. The court’s remark that the relief sought was barred because it was too 

sweeping may only have been added as a make-weight. Language in the opinion 
suggests that the primary reason for affirming the dismissal was plaintiffs failure to 
allege facts as opposed to generalities and conclusions; the court found that the 
complaint failed either to state a claim upon which relief could be granted or to 
allege sufficient facts to determine if plaintiffs had in fact or should be required to 
exhaust their administrative remedies. 449 F.2d at 98.

159. 497 F.2d 970 (5th Cir. 1974) (per curiam) (en banc), rev’g on rehearing, 
490 F.2d 700 (5th Cir. 1973), petition for cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 
23, 1974) (No. 74-476).

A third court of appeals case purporting to follow Gnotta illustrates 
the proper and more limited scope of the doctrine of sovereign immun
ity in suits for specific relief against federal officials charged with racial 
discrimination. In Ogletree v. McNamara 155 the United States Court 
of Appeals for the Sixth Circuit affirmed the dismissal of a discrimina
tion complaint that broadly challenged the Air Force promotion svstem 
and the administrative procedures for processing claims of discrimina
tion. Significantly, the court raised the issue of sovereign immunity 
only in discussing the particular relief sought and concluded that, to 
the extent that the suit sought to enjoin completely the operation of 
the Air Force antidiscrimination regulations and promotion svstem, it 
was against the United States and thus barred by sovereign im
munity.156 In reaching this conclusion, the court applied a narrow 
statement of the doctrine of sovereign immunity—litigation must not he 
allowed to stop government in its tracks 157—and left open the possi
bility that suits against federal officials for less sweeping relief might 
not be barred.158 159

The reasoning of the Sixth Circuit in Ogletree suggests that sovereign 
immunity should not constitute an impenetrable barrier to a section 
1981 suit against federal officials or even the United States itself for 
racially discriminatory employment practices; the doctrine merely 
should effect the range of available relief. The Court of Appeals for 
the Fifth Circuit apparently adopted this analysis of the sovereign 
immunity defense in Penn v. Schlesinger™' a class action brought 
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under section 1981 against the heads of 17 federal agencies in Alabama. 
Although the full court reversed a panel decision that paid mere lip 
senice to Blaze and Beale in ruling that the case fell within the Larson- 
Dugan exceptions,160 the en banc per curiam opinion cited only the 
failure of plaintiffs to exhaust their administrative remedies as the rea
son for its reversal.161 By so limiting its ground for reversal, the court 
eschewed discussion of its earlier pronouncements on sovereign im- 
rnunitv in Blaze and Beale and finally focused, albeit cursorily, on what 
should have been the issues in those cases: whether a plaintiff in a 
section 1981 action against the United States or its officials must first 
exhaust the administrative complaint process promulgated by the Civil 
Service Commission, and to what extent any prior administrative deter
minations will affect the scope of the judicial proceeding. Resolution 

>f these issues largely will determine the viability of section 1981 as an 
alternative to the EEOA for remedving federal employment discrimin
ation.

160. See 490 F.2d at 704-05.
161 497 F.2d at 971; see 490 F.2d at 712-14 (Godbold, J., dissenting).
162. See 3 Davis Treatise § 20.01.
163. See McKart v. United States, 395 U.S. 185, 193 (1969).
164. Id. at 194-95.
165. See Leedom v. Kyne, 358 U.S. 184, 188 (1958).
166. See note 48 supra.
167 See Hackley v. Johnson, 360 F. Supp. 1247, 1250 (D.D.C. 1973). See also 

1 Jaffe, supra note 47, at 371.

SECTION 1981 AND EXHAUSTION OF ADMINISTRATIVE REMEDIES

The rule that judicial relief should be denied until prescribed ad
ministrative remedies are exhausted manifests a concern with the 
timing of judicial review of administrative action.162 The rule arguably 
is mandated by a statutory scheme requiring the plaintiff to resort to 
ertain administrative procedures.163 Where a statutory requirement 

does not make such explicit provision, federal courts apply a similar 
rile based on notions of equity, respect for the acts of a coordinate 
branch of government, and practical considerations of judicial and 
idministrative economy.164 Exhaustion of administrative remedies will 
avoid premature interruption of the administrative process of an agency 
authorized by the legislature to provide adequate relief and hopefully 
will assure development of the necessary factual background for a 
judicial determination. Normally the requirement will be waived 
only it an agency is acting wholly beyond its jurisdiction 165 or cannot 
provide an adequate remedy.166

The federal courts have been particularly reluctant to intervene in 
agency personnel decisions. Indeed, for a considerable period of time 
courts held that such decisions were altogether unreviewable.167 Al
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though personnel actions recently have come under judicial scrutiny, 
the limitations on the scope of judicial review necessarily implv 
a strict requirement of exhaustion. Courts will examine the administra
tive record only to determine whether the agency adhered to its 
own procedures or acted arbitrarily, capriciously, or beyond its juris
diction.168

168. See Polcover v. Secretary of Treasury, 477 F.2d 1223, 1226 (D.C. Cir. 1973); 
Hackley v. Johnson, 360 F. Supp. 1247, 1250 (D.D.C. 1973).

169. See generally C. Wright, The Law of Federal Courts § 49, at 186 (2d 
ed. 1970).

170. See id. §§ 50-51.
171. See Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908). See generally 

3 Davis Treatise §§ 23.15-23.16.
172. See generally 3 Davis Treatise § 23.18; C. Wright, supra note 169, § 52, 

at 196.
173. See, e.g., McLarty v. Borough of Ramsey, 270 F.2d 232, 234 (3d Cir. 1959) 

(constitutionality of zoning ordinance); Baron v. O’Sullivan, 258 F.2d 336, 337 (3d 
Cir. 1958) (civil rights action for denial of teaching certificate); Carson v. Warlick, 
238 F.2d 724, 727-28 (4th Cir. 1956) (denial of school admission to Negro students). 
The courts’ failure to distinguish legislative and administrative remedies from judicial 
remedies caused considerable criticism of the requirement to exhaust state adminis
trative remedies; consequently the role of the requirement has diminished. See 3 Davis 
Treatise § 23.16. Infrequent application of the requirement results as much from 
contours of equitable abstention as it does from faulty articulation of the rule itself 
and thus does not indicate any lessening of the deference that federal courts accord 
state administrative processes. See Burford v. Sun Oil Co., 319 U.S. 315 (1943). 
See generally C. Wright, supra note 169, § 52, at 199.

174. See Comment, Exhaustion of State Remedies Under the Civil Rights Act, 68 
Colum. L. Rev. 1201 (1968). See generally Note, Exhaustion of Federal Adminis
trative Remedies in Cases Under Section 1981 of the Civil Rights Act, 1974 Duke L.J. 
408, 412.

Considerations of federalism and judicial self-restraint have led fed
eral courts to accord similar deference to the administrative processes 
of state agencies.169 Like its federal counterpart, this rule derives not 
only from specific statutory prohibitions,170 but also from the courts’ 
own reluctance to intervene in state legislative or administrative pro
ceedings.171 In deferring to the courts of a state, federal courts have 
ruled that state courts provide the more appropriate forum for judicial 
review of state agency action and refer to their action as equitable 
abstention.172 The question of whether exhaustion of state administra
tive remedies should be required where the case does not involve 
deference to state courts presents an entirely different issue; federal 
courts nevertheless have concluded, for much the same reasons as 
underlie the abstention doctrine, that a litigant must normally exhaust 
state administrative remedies before challenging state action in federal 
court.173 174

Although the policy of deference to both federal and state admin
istrative agencies is well-established, an important exception to the 
doctrine exists: a plaintiff who brings an action under the federal civil 
rights statutes is not required to exhaust administrative remedies.17*
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Like the dextrine of exhaustion itself, the exception for civil rights suits 
s both state and federal branches. In McNeese v. Board of Educa- 

tion ' the Supreme Court, reiving on Monroe v. Pape,175 176 reinstated a 
section 1983 complaint that had been dismissed because the plaintiffs 
failed to exhaust their administrative remedies under state law.177 
Although Monroe involved only state judicial remedies,178 the Court 
in both cases based its decision on a finding that section 1983 was 
enacted to provide a remedy in federal courts for civil rights violations 
supplementary to any state remedy.179 The Court in McNeese also 
indicated that the state administrative remedy involved might be 
inadequate,180 raising doubt whether its holding carved out a new 
exception to the exhaustion doctrine or merely applied the traditional 
rule that exhaustion is not required if the administrative remedy is 
inadequate. The Court’s per curiam opinion in Damico v. California 181 
eliminated anv doubt about the McNeese holding; in Damico the Court 
treated as settled law the proposition that relief under the Civil Rights 
Act max not be defeated because the plaintiff had not first sought relief 
under state law providing an administrative remedy.182 McNeese and 
Damico have been criticized for their precipitous application of prece
dent concerning exhaustion of alternate judicial remedies to the quite 

different problems of exhaustion of state administrative remedies.183 
Nevertheless, a broad exception to the requirement of exhaustion of 
state administrative remedies appears to be solidly established.

175. 373 U.S. 668 (1963).
176. 365 U.S. 167 (1961).
177. 373 U.S. at 670-72.
178. 365 U.S. at 183.
179. See 373 U.S. at 672; 365 U.S. at 180-83.
180. 373 U.S. at 674-75.
181. 389 U.S. 416 (1967) (per curiam).
182. Id. at 417.
183. See Comment, supra note 174, at 1204. See also Davis Treatise § 20.01 (Supp.

1970).
184. See, e.g., Long v. Eord Motor Co., 496 F.2d 500 (6th Cir. 1974); Brady v. 

Bristol-Myers Co.. 459 F.2d 621 (8th Cir. 1972); Caldwell v. National Brewing Co., 
443 F.2d 1044 (5th Cir. 1971), cert, denied, 405 U.S. 916 (1972); see 42 U.S.C. § 
2000e-5 (1970). See generally Larson, The Development of Section 1981 as a 
Remedy for Racial Discrimination in Private Employment, 7 Harv. Crv. Rights-Civ. 
Lib. L. Rev. 56, 68 (1972).

The issue of exhaustion also has been raised in suits brought under 
set tion 1981 alleging discriminatory practices against private employers 
where plaintiffs have not resorted first to the federal administrative 
procedures established by Title VII of the Civil Rights Act of 1964.184 
Dex isions holding that a section 1981 action against a private employer 
need not be preceded by exhaustion of Title VII procedures could be 
explained on the basis of the inadequacy of the administrative remedy
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provided?8’ Although the EEOA empowered the EEOC to investigate 
charges of discriminatory employment practices and to attempt to 
resolve such complaints through conciliation,185 186 the Commission had 
virtually no enforcement powers before 1972.187 Before examining 
the adequacy of the remedy, however, federal courts have had to 
decide whether the congressionally prescribed administrative reme
dies in Title VII precluded the exercise of federal court jurisdiction at 
least until after the Title VII procedures had run their course. Al
though the circuits are not unanimous,188 a majority of the courts 
considering the matter have concluded that nothing in the language 
or legislative history of Title VII suggests Congress intended to deprive 
federal district courts of any preexisting jurisdiction under section 
1981.189 This conclusion follows the Supreme Court’s decision in Jones 
v. Alfred H. Mayer Co.190 that the housing provisions of Title VIII of 
the Civil Rights Act of 1968 did not preempt the preexisting remedy 
available under section 1982 for discrimination in housing,191 and also 
is consistent with the McNeese-Damico line of cases holding that the 
federal civil rights laws provide an independent cause of action? '2 
Thus the question of whether exhaustion of Title VII administrative 
remedies is required in section 1981 suits brought against private em
ployers appears to fall within the sound discretion of the court.

185. See Larson, supra note 184, at 90; notes 194-197 infra and accompanying 
text.

186. 42 U.S.C. § 2000e-5 (1970).
187. See generally BNA, The Equal Employment Opportunity Act of 1972 

58-59 (1973).
188. Compare Waters v. Wisconsin Steel Works of Inti Harvester Co., 427 F.2d 

476 (7th Cir.), cert, denied, 400 U.S. 911 (1970) (employee suing under section 
1981 must show reasonable excuse for having by-passed Title VII remedies) with 
Caldwell v. National Brewing Co., 443 F.2d 1044 (5th Cir. 1971), cert, denied, 405 
U.S. 916 (1972) and Young v. International Tel. & Tel. Co., 438 F.2d 757 (3d Cir.
1971) (existence of EEOC conciliation procedure does not limit access to the courts 
under section 1981).

189. See, e.g., Long v. Ford Motor Co., 496 F.2d 500 (6th Cir. 1974); Macklin 
v. Spector Freight Systems, Inc., 478 F.2d 979 (D.C. Cir. 1973); Caldwell v. National 
Brewing Co., 443 F.2d 1044 (5th Cir. 1971), cert, denied, 405 U.S. 916 (1972). 
See generally Larson, supra note 184, at 63-64; Comment, Is Section 1981 Modified 
by Title VII of the Civil Rights Act of 1964?, 1970 Duke L.J. 1223; Comment, Racial 
Discrimination in Employment Under the Civil Rights Act of 1866, 36 U. Chi. L. Rev. 
615 (1969).

190. 392 U.S. 409 (1968).
191. Id. at 416 & n.20; see notes 79-82 supra and accompanying text.
192. See notes 175-183 supra and accompanying text.
193. See Guerra v. Manchester Terminal Corp., 498 F.2d 641, 650 ( 5th Cir. 1974); 

Young v. International Tel. & Tel. Co., 438 F.2d 757, 764 ( 3d Cir. 1971).

Federal courts have recognized that they should consider the avail
ability of conciliation by the EEOC in exercising their discretion to 
hear complaints of discrimination.193 Courts never accorded the avail
ability of the EEOC conciliation services a great deal of weight, how-
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< r and as a general rule employees bringing suit against a private 
»-in plover under section 1981 have not been required to exhaust the 
administrative remedies prescribed by Title VII.194 Although the 
Equal Employment Opportunity Act of 1972 strengthened the EEOC’s 
enforcement powers,195 courts have continued to apply pre-1972 case 
Liw. holding that the administrative remedies prescribed by Title VII 
need not be exhausted in a section 1981 action.196 The EEOC remedy 
remains inadequate and a congressional disenchantment with concilia- 
tion can be discerned from the legislative history of the Equal Employ
ment Opportunity Act of 1972.197 Indeed, congressional silence in 
the EEOA with regard to the existing practice of allowing private em- 
plovees to circumvent Title VII and bring their cause of action under 
section 1981 suggests approval of that practice.198

1 »4 See, < .g., Long v. Forel Motor Co., 496 F.2d 500 ( 6th Cir. 1974); Macklin v. 
S;- t Freight Systems, Inc., 478 F.2d 979 (D C. Cir. 1973); Brady v. Bristol-Myers 
' 159 F 2d 621 (Sth Cir. 1972); Caldwell v. National Brewing Co., 443 F.2d
-44 5th Cir. 1971), cert, denied, 405 U.S. 916 (1972); Young v. International Tel.

• ; " I 2d 757 (3d Cir. 1971). Although charges of discrimination must be
hkd bv ,i Title VII complainant with the EEOC 60 days before pursuing judicial relief, 
' • EEOC's failure to attempt conciliation or to investigate does not defeat the 
"urt s jurisdiction. See Larson, supra note 184, at 89.

195 Pub. L. No. 92-261, § 4(a), 86 Stat. 103, 42 U.S.C. § 2000e-5 (f) (Supp. II, 
’¡972 . am» ruling 42 U.S.C. § 2000e-5(f) (1970). The amendment grants the EEOC 
nithoritv to bring a civil action against private employers from whom the EEOC 
has been unable to secure a conciliation agreement; it does not strengthen the EEOC’s 
*n remedial authority but merely allows the EEOC to go to court on behalf of individ

ual complainants. The provision as amended preserves the right of the aggrieved em-
■ to go to court, regardless of the disposition of the charge filed with the EEOC. Id.

196. s.. Ixing v. Ford Motor Co., 496 F.2d 500, 503 (6th Cir. 1974); Macklin v. 
Spector Freight Systems, Inc., 478 F.2d 979, 996-97 (D.C. Cir. 1973); Smith v. 
Perkin-Elmer Corp., 373 F. Supp. 930, 935 (D. Conn. 1973).

197 S,. Smith v. Perkin-Elmer Corp., 373 F. Supp. 930, 934 & n.5 (D. Conn. 
I97L HR Rep. No. 92-238, supra note 5, at 2, 7, reprinted in EEOA Legislative 
History 62, 67.

198. Sm Smith v. Pt rkins-Elmer Corp., 373 F. Supp. 930, 9-34 (D. Conn. 1973).
199 See notes 167-168 supra and accompanying text.
200. See notes 174-183 supra and accompanying text.
201 See notes 59-61 supra and accompanying text.

A section 1981 case alleging racially discriminatory employment 
practices on the part of federal officials necessarily falls heir to the 
»upstanding requirement that administrative remedies be exhausted 

in federal employment cases 199 * but should come within the exception 
■ the exhaustion doctrine in cases brought under the Civil Rights 
Act.-"’ Courts might deal with the exhaustion requirement as they 
have resolved the controversy concerning the scope of the proceeding 
mthorized bv the Equal Employment Opportunity Act of 1972 201 and 
irrive at a compromise position by balancing the competing policies 
inderiving the exhaustion requirement and its exception in civil rights 
uses. W here plaintiffs have brought suit against federal officials, 
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however, courts have refused to follow the Damico and McNeese 
precedents, deciding that the exception to the exhaustion requirement 
in civil rights cases brought by state and private employees does not 
apply to suits brought by federal employees.202

202. See Penn v. Schlesinger, 497 F.2d 970 (5th Cir. 1974) (en banc), rev’g on 
rehearing 490 F.2d 700 (5th Cir. 1973), petition for cert, filed, 43 U.S.L.W. 3310 
(U.S. Oct. 23, 1974) (No. 74-476); Beale v. Blount, 461 F.2d 1133, 1139 (5th Cir.
1972).

203. 461 F.2d 1133 (5th Cir. 1972).
204. Id. at 1135.
205. Id. at 1139.
206. See Note, supra note 174, at 421.
207. See 461 F.2d at 1139 n.ll.
208. 497 F.2d 970 (5th Cir. 1974) (en banc), rev’g on rehearing 490 F.2d 700 

(5th Cir. 1973), petition for cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 23, 1974) (No. 
74-476).

209. Id. at 971 (statistical case of discrimination insufficient basis for suit when* 
administrative remedies not exhausted).

In Beale c. Blount 203 a discharged federal employee deliberately 
bypassed available administrative remedies and asserted his claim of 
racial discrimination in federal court.204 The court distinguished 
Damico and McNeese by observing that a federal employee suing the 
federal government under section 1981 creates a “totally dissimilar' 
situation from that of a plaintiff in a 1983 action, because Congress 
has established by law the national policy against discrimination on the 
basis of race in federal employment and because the President has 
directed heads of agencies to implement programs designed to elimin
ate racial discrimination.205 206 A number of states, however, similarly 
have stated official opposition to race discrimination in state employ
ment practices and also provide administrative remedies to eliminate 
discrimination.200 Damico and McNeese held that these remedies need 
not be exhausted; federal remedies should not be treated any differ
ently. Nor can Beale be distinguished from Damico and McNeese on 
the ground of the adequacy of the remedy. Although the court in 
Beale emphasized that the federal employee had failed to allege that 
resort to the federal administrative process would be meaningless, the 
court itself conceded that Damico does not require exhaustion in a 
section 1983 suit, no matter what state administrative avenues for relief 
exist.207

In Penn v. Schlesinger 208 209 the Fifth Circuit, sitting en banc, reversed 
an earlier panel decision and held that, because plaintiffs had not 
claimed that the administrative system was insufficient, a section 1981 
class action by federal employees alleging widespread racial discrimina
tion in federal agencies in Alabama should be dismissed for failure to 
exhaust administrative remedies.200 The court affirmed dismissal of 
the complaint even though the employees took the initial steps in the 
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prescribed CSC complaint process and either were not informed of 
their ri'^ht to further appeal or were told that the complaint could only 
be carried further by bringing suit in federal court.210 The panel 
majority dissented from the en banc reversal of its opinion, arguing 
that, in accordance with Damico, plaintiffs should not be required to 
exhaust and that Beale should be overruled.211 The dissenters from 
the en banc decision argued in the alternative that plaintiffs should be 
excused from any exhaustion requirement that might otherwise exist 
1 •ecause of the allegations of massive and pervasive violations of the 
executive order creating the remedies in question.“12 If the Supreme 
Court declines to apply the same rules to federal administrative reme- 
lies that the Damico case applied to state administrative remedies, 
this alternative position suggests a basis, consistent with established 
principles governing the exhaustion doctrine, for stopping short of 
requiring exhaustion of the CSC complaint process in all section 1981 
ases brought by federal employees and applicants.

210. 490 F.2d at 705.
211 497 F.2d at 972 (Tuttle, Wisdom, Goldberg, & Morgan, JJ., dissenting).
-12 Id. at 976 (Tuttle, Wisdom, Goldberg, & Morgan, JJ., dissenting).
21 i The administrative remedy at issue in federal employment discrimination 

• at' was not created by statute at all but by executive order; Congress merely au- 
thon/rd th* President to implement the policy of equal opportunity in federal em- 
plovment. See notes 15-16 supra and accompanying text. In the EEOA Congress 
grudgingly recognized the President’s delegation of enforcement authority to the CSC. 
s*'»’ notes 17-23 supra and accompanying text.

214 Cf. Sampson v. Murray, 415 U.S. 61, 90-92 (1974) (Back Pay Act manifests 
ongressional determination that temporary loss of income resulting from federal em- 

ployee’s discharge never constitutes irreparable harm). See also note 50 supra.
215 In Beale a substitute letter carrier was discharged as a result of charges of

‘ •! ! t Brought against him by his immediate supervisor. During the termination
prr* »-»-dings Beale made several references to the alleged racial motivations behind 

decision to terminate him but declined to file formal charges of racial discrimina
tion 461 F.2d 1131, 1136 (5th Cir. 1972). The complaint filed in district court 
hs Beale (outlined allegations that postal officials had pursued and were continuing 
to pursue a pattern or practice of racial discrimination, such as subjecting black 
employes to harsher discipline than white employees and refusing to take affirmative 
'tens to correct the effects of their past discriminatory’ practices. Id. The plaintiff 
tiiled to present a statistical basis for these charges. Id.

Since the plaintiff alleging federal employment discrimination relies 
m a statute that does not prescribe an administrative remedy,213 

imposition of a requirement of exhaustion comes within the court’s 
equitable discretion. Thus, courts can scrutinize more closely the 
adequacy of the remedy than they could if the legislature itself ex- 
plicitly had created an administrative remedy and implicitly declared 
it to lie adequate.214

Even if the CSC’s administrative complaint process can remedy 
individual instances of discrimination such as the discharge in Beale,215 
it max not be adequate to provide relief for pervasive discriminatory 
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patterns and practices of the sort alleged in Penn.216 Notwithstanding 
the recent modification of the procedure for third party allegations,217 218 219 220 
the administrative complaint process available to aggrieved emplovees 
and applicants continues to focus on individual instances of discrimina
tion. The complaint process is not designed to handle complaints of 
agency-wide discrimination. The federal employee or applicant pur
suing a pattern and practice claim through the administrative process 
is forced to go through such useless steps as conciliation; in addition 
the administrative process lacks procedures by which the claim could 
be pursued as the administrative equivalent of a class action.21"

216. In Penn the plaintiff joined every cabinet Secretary and heads of several 
independent federal agencies as defendants, alleging discrimination in various depart
ments in Alabama. The plaintiff provided statistical evidence comparing the numbers 
and percentage of blacks in each of the several agencies with the number and per
centage of white employees. In addition, plaintiff alleged that the discrimination 
was effected through the use of invalid and racially biased employment selection 
procedures, the failure actively and effectively to recruit blacks, the arbitrary 
selection of white persons over equally qualified blacks, and the promotion of less 
qualified white employees or whites with less seniority than black employees. See 
Appendix to Petition for Certiorari, at 74a-80a, Penn v. Schlesinger, petition for cert 
filed, 43 U.S.L.W. 3310 (U.S. Oct. 23, 1974) (No. 74-476).

217. See notes 40-44 supra and accompanying text.
218. See text accompanying notes 33 and 42 supra.
219. 381 F. Supp. 125 (N.D. Cal. 1974).
220. Id. at 133.
221. Id.

The recent decision of the United States District Court for the North
ern District of California in Legal Aid Society v. Brennan21' indicates 
that exhaustion may not be required where the administrative process is 
unsuited to handle the type of claim presented. The court in Brennan 
held that various unemployed minority persons need not exhaust 
administrative complaint procedures provided for aggrieved applicants 
or employees of companies holding federal contracts if the plaintiff 
does not complain of specific acts of discrimination against named con
tractors but rather alleges the failure of federal agencies to require 
federal contractors to undertake meaningful affirmative action.22" The 
court emphasized that the complaint process exists only to deal with 
complaints by individuals against specific companies and contains no 
administrative procedures for challenging the action of federal enforce
ment agencies themselves.221

The court’s analysis distinguishes between claims against individual 
employees of an agency and claims against the agency itself, a dis
tinction supported by the legislative history of the EEOA. That 
history indicates a congressional judgment that the CSC’s administra
tive complaint process fails to recognize and isolate different forms of 
discrimination and incorrectly assumes that discrimination presents 
primarily a problem of malicious intent on the part of individual em- 
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plovers and not discriminatory practices of the agency itself.222 to 
require a plaintiff to exhaust an administrative process that cannot 
remedy his complaint makes little sense.

222 See note 23 supra and accompanying text.
22 i The head of the agency exercises the final decision on all complaints. 5 C.F.R. 

' 713.221 i 1974); see note 34 supra. But cf. League of United Latin American 
Citizens v. Hampton, 501 F.2d 843, 845 (D.C. Cir. 1974) (applicant can appeal 
idverse agency ruling to CSC for review). Although upholding the dismissal of a 
Lus action challenging the hiring practices of the CSC in federal agencies with respect

• Spanish sumamed individuals, the court in Hampton did consider the plaintiff’s 
ntention that resort to administrative remedies would be futile because those who

■Aould decide the case are those against whom the claim of discrimination is made. 
See id. at 845. The court distinguished a 1969 Supreme Court decision excusing a 
private employee’s exhaustion of remedies before a board composed of representatives 
" m the companies and unions charged with discrimination by emphasizing that the 
plaintiff in Hampton had failed to exhaust administrative remedies not with private 
:■ arties but w ith a governmental agency that has a mandated responsibility to eliminate 

rimination in governmental employment practices. Id. at 846; see Glover v. St. 
Louis-San Francisco Ry., 393 U.S. 324 (1969). The court in Hampton observed:

Like our courts, our administrative agencies are founded on the principle of trust 
n-posed in not only expert but trustworthy hands.’” 501 F.2d at 846, quoting Neisloss
• Bush. 293 F.2d 873, 880 (D.C. Cir. 1961). Thus the court held that the mere 
assertion by the plaintiffs that they will be unable to receive a fair and unbiased 
hearing and that the decisionmakers have already prejudged their case is insufficient 
t ■■ illou them totally to forsake administrative remedies. The court in Hampton 
rejected plaintiffs’ further contention that the prescribed administrative procedures
••re inadequate because of the lack of any meaningful method for class or group 

i tion with the observation that the doctrine of exhaustion applies to class action 
as well as individual action and that “‘it is generally agreed that exhaustion by at 
least one member of the class is a necessary prerequisite for a class action.’” 501 
f 2d at 847, quoting Phillips v. Klassen, 502 F.2d 362 (D.C. Cir. 1974), cert, denied, 
■*19 I S. 996 (1974). The court failed to recognize, however, that Phillips involved 
neither charges of racial discrimination nor allegations that the administrative remedy

inadequate. See 502 F.2d at 363-64. The court’s reason for rejecting the par- 
?1 nlar inadequacy alleged by plaintiffs in Hampton thus appears insufficient in the 
’! ’’ °f an egregious statistical disparity in agency hiring practices to conclude that 
th»- agency hearing will be fair because the agencies must follow a policy of anti- 
disenmination.

224 See generally Note, Employment Discrimination: Statistics and Preferences 
•iful.r pal, \jj 59 VA. | Rev. 463, 464-66 (1973). The burden imposed on the 
rnp|()\,t to explain the statistical disparity often is described merely as a burden 

going forward with exculpatory evidence. See Ochoa v. Monsanto Co., 335 F.
58 S.D. Tex. 1971), afl'd. 473 F.2d 318 (5th Cir. 1973). Some courts 

have held, however, that presentation of a prima facie case shifts both the burden of 

In cases where the plaintiff presents a prima facie statistical showing 
of racial discrimination in an agency’s hiring or promotion practices, 
the CSC’s administrative complaint process proves inadequate in a 
more fundamental sense; those who could initially decide the case 
within the agency are precisely those against whom the claim of dis
crimination is brought.223 This result contrasts with the procedure in a 
prix ate sector case where a presumption of discrimination arises and the 
burden shifts to the employer to explain any statistical disparity once the 
plaintiff establishes a prima facie case.224 When a federal employee 
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or applicant makes a similar prima facie showing, any subsequent 
administrative proceeding by the charged agency should be limited to 
an explanation of the reasons behind a racially significant statistical 
disparity in its employment practices and a decision of whether it has 
carried its burden of proof. Although an administrative procedure 
permitting an agency to resolve disputes between two of its employees 
may not create a conflict of interest, the same cannot be said for a 
procedure allowing an agency to develop the factual record in a case 
alleging discrimination by the agency itself. The expedited third partv 
allegation procedure suffers this same defect, because the agencv 
remains initially responsible for investigating third-partv employee 
complaints.225

going forward and the burden of persuasion to the defendant. See United States 
v. Ironworkers Local 86, 443 F.2d 544, 551 (9th Cir.), cert, denied, 404 U.S. 984 
(1971). The employer at a minimum must come forward with exculpatory evidence 
at least as persuasive as the statistics relied on by the employee. The greater the 
statistical disparity, the more persuasive the exculpatory evidence must be. Recognizing 
that as a practical matter an employer may not be able to rebut a gross statistical 
disparity, at least one court has held that statistical evidence established a violation of 
Title Vil as a matter of law. See Parham v. Southwestern Bell Tel. Co., 433 F.2d 421, 
426 (8th Cir. 1970).

225. 5 C.F.R. § 713.215(b) (1974).
226. See text accompanying note 66 supra.
227. See Shaw v. Baldwin, 7 E.P.D. fl 9180, at 6933 (DC. Sup. Ct. Feb. 27, 

1974) (likelihood of success on merits of claim of sex and race discrimination only 
of “moderate strength,’’ but substantial evidence of other violations of the District 
of Columbia’s Merit Selection Plan).

228. See notes 55-66 supra and accompanying text (discussion of differing stand
ards of review for discrimination claims and other personnel complaints).

Still another reason for distinguishing between cases alleging a dis
criminatory pattern and practice and cases involving individual 
instances of discrimination is that in the latter case the charges mav be 
based on nothing more than the perceptions of the complaining indi
vidual, and he has the burden to establish that his race influenced a 
particular employment decision. Since it is often difficult to differen
tiate between pure discrimination claims and claims growing out of 
the underlying intricacy of Civil Service regulations governing the 
hiring, promotion, and discharge of federal employees,226 the CSC’s 
administrative complaint process often has uncovered other irregulari
ties in employment practices while examining charges of racial 
discrimination; the aggreived party simply assumed that these irregu
larities were racially inspired.227 Thus the development of an admin
istrative record for cases alleging individual discrimination mav serve 
not only as a basis for granting summary judgment on discrimination 
claims unsupported by the record, but also as an aid in distinguishing 
claims of racial discrimination from other personnel complaints so as to 
enable the reviewing court to apply the appropriate standard of 
review.228
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The administrative complaint process does not serve an analogous 
function when an employee or applicant alleges an agency-wide prac
tice of discrimination. Since statistics themselves can create a presump- 
tioii of discrimination and establish that the case is properly brought 
under section 1981, there is no need for the administrative complaint 
process to establish a specific instance of discrimination. In private 
sector pattern and practice cases, several courts have discarded the 
spec ific instance” requirement as either meaningless or contrary to the 

Supreme Court’s decision in Griggs v. Duke Power Co.229 and have 
held that an employee or applicant alleging a pattern and practice of 
discrimination need only establish that a racially significant disparity 
exists in order to shift the burden of proof to the opposing party.230 
Nor is there any need for the administrative complaint process to 
establish the ability of a particular plaintiff to represent the aggrieved 
lass. An employee or applicant who brings a class action need not 
h m that he or she has been discriminated against in order to represent 

the class,231 and need not have a meritorious claim for relief in order 
for class relief to be awarded.232

229. 4<H U.S. 424 (1971). In Griggs the Court concluded that Congress intended 
! \ II would cure the consequences of employment practices and would not

simply attac k motivation. Id. at 432. Lower courts have been reluctant to rely on 
statistics alone and often have required a showing of one specific instance of dis- 
rimination in order for the plaintiff to prevail. The requirement of a specific instance 

iptly has been criticized as either being so easily satisfied that it adds little to the 
merits of the plaintiff’s claim and affords the defendant scant protection against a 
premature shift of the burden, or as requiring a showing of some overt, invidious 
ks rimination contrary to the holding in Griggs that statistical evidence, without 

f or motive, will establish a prima facie case. See Note, supra note 224, at 473. 
rhe Fifth Circuit has recognized the illogic of the specific instance requirement and 
has discarded it. See United States v. Hayes Int’l Corp., 456 F.2d 112, 120 (5th 
Cir 1972 Similarly, the Eighth Circuit has held that statistics alone, as a matter 

f law, «an establish a violation of Title VII. See Parham v. Southwestern Bell Tel. 
Co., 4.33 F.2d 421, 426 (Sth Cir. 1971).

210 So note 225 supra and accompanying text.
Set Hull v. Cass Co., 485 F.2d 710, 712 (5th Cir. 1973); Johnson v. Georgia 

iiwav Express. Im ., 417 F.2d 1122, 1124-25 (5th Cir. 1971) (propriety of class 
action for violation of security laws not determine <1 bv merits of plaintiff’s claims).

_ See Puli tin v. Southwestern Bell Tel. Co. 433 F.2d 421, 428 (5th Cir. 1970).
* See Smith v. Universal Services, Inc., 454 F.2d 154, 157-58 (5th Cir. 1972); 

d Heard v. Mueller Co., 464 F.2d 190, 194 (6th Cir. 1972) (admission into evidence 
of EEOC final investigation report within sound discretion of trial court).

234. See Smith \ Universal Services, Inc., 454 F.2d 154, 160 (5th Cir. 1972) 
IF.tr, Gewin. Bill, Coleman, Simpson & Rooney. JJ-, dissenting). In Smith the dis

The administrative record of an agency hearing on the charges 
would lie admissible as evidence on the merits in federal employment 
ases. just as EEOC investigative reports are admissible in private 

sector cases.233 Since agency review provides the employee with an 
•pportunitv to be heard, the record of an administrative hearing may 

more reliable than an ex parte EEOC report.234 Given the agency’s 
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interest in pattern or practice litigation, however, admission of the 
record of the agency’s own hearing on allegations of agencx-wide dis
criminatory practices might embroil the court in collateral issues 
concerning the thoroughness of the agency’s investigation and fairness 
of the CSC’s prescribed administrative complaint process.235 The 
information contained in the administrative record just as economically 
could be compiled and presented to the court through discovery devices 
and other pretrial proceedings without raising collateral questions.

sent characterized the EEOC report as being of questionable probative value and 
potentially prejudicial, irrelevant, and unreliable, because it “is merelv a cumulation 
of hearsay and contains an opinion of the investigator based upon his credibility 
choices with respect to the hearsay.” Id. at 161 (Dyer, Gewin, Bell, Coleman, Simp
son & Roney, J J., dissenting).

235. See note 37 supra (claims could be brought challenging agency’s discovers 
processes as not equivalent to those available in judicial proceedings).

236. See note 217 supra.
237. The statistics on which the complaint in Penn was based were taken from a 

CSC report published two years previously. See Appendix to Petition For Certiorari, 
at 89a, Penn v. Schlesinger, petition for cert, filed, 43 U.S.L.W. 3310 (U.S. Oct. 
23, 1974) (No. 74-476). The CSC requires that these statistics be gathered h\ 
agencies and reported to the CSC. 5 C.F.R. § 713.302 (1974).

Imposing a requirement that a plaintiff must exhaust his administra
tive remedies before bringing a section 1981 suit alleging agencv-wide 
discrimination thus ignores the inadequacy of the CSC administrative 
complaint process both to provide relief for claims of agencv-wide 
discriminatory practices and to assist the court in its resolution of such 
claims. Even if courts will not presume the inadequacy of an adminis
trative remedy, a plaintiff alleging agency-wide discriminatory prac
tices should at least be allowed to plead and prove specific instances of 
discrimination, such as those alleged in Penn,236 to establish that the 
complaint process is ineffective in practice. Evidence of an agency s 
failure or refusal to process an administrative complaint of racial dis
crimination constitutes more than a mere procedural error that the 
agency or the CSC should be given opportunity to discover and correct; 
such a failure lends additional support to the presumption created hv 
statistical evidence that the agency is failing to carry out the con
gressionally mandated policy of equal employment opportunity. Fur
ther, in cases where the plaintiff has made out a prima facie case of 
agency discrimination, the courts should not give undue regard to the 
CSC’s overall responsibility for enforcement of the federal government’s 
policy of equal employment opportunity. The CSC could hardly be 
said to have been denied an opportunity to correct the underlying 
discriminatory employment practices inasmuch as the statistics support
ing the employee’s claim of discrimination in federal agencies routinely 
are available to the CSC.237
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Conclusion

Congress enacted the federal employer provision of the EEOA in the 
lx*lief  that agencies of the federal government had failed to take seri- 
oiislv the congressionally mandated policy of equal employment oppor
tunity and that the aggrieved employee or applicant for employment 
was without judicial remedy. Obtaining relief under the EEOA, how- 

ver, has been frustrated by the continuing requirement that the 
t¿grieved federal employee or applicant resort to the administrative 
om plaint process before suing in federal court and also by the narrow 

'.j»pe of judicial review. The CSC complaint procedure still focuses 
primarily on individual instances of discrimination, and the courts have 

impounded the inadequacy of the administrative complaint process 
hv relying on that process to delineate the issues and develop the 
factual record in employment discrimination cases. The civil action 
authorized by the EEOA thus falls far short of a trial de novo. The 
ibilitv to bring a class action under the EEOA is particularly limited.

Section 1981 may provide a way around these obstacles and offer an 
independent theory for federal employment discrimination suits. Since 
ft deral employment may be considered a matter of contract and since 
r»x ent Supreme Court dicta indicates that section 1981 prohibits dis- 
rimination in federal as well as private and state contracts, the Gov- 

rmment should not be permitted to raise the defense of sovereign 
immunity where the plaintiff seeks back pay or damages. Even if 
the Tucker Act does not provide a waiver of sovereign immunity in a 
damages action against the United States, suits for mandatory or pro
hibitory injunctive relief may be instituted against federal officials 
whose acts are either ultra vires or violative of the Constitution.

A federal employee likewise should be allowed to bring a section 
1981 suit despite his failure to exhaust the prescribed administrative 
remedies, since the suit would be brought under a civil rights statute. 
While courts may decline to apply the civil rights exemption to the 
general prohibition of suits in the absence of exhaustion, established 
equitable and administrative law principles indicate that exhaustion 
of the administrative complaint process is inappropriate where a federal 
employee either brings a class action or alleges a prima facie statistical 
case of racial discrimination. The CSC complaint process, designed to 
handle isolated incidents of individual discrimination, is inadequate in 
such cases. If courts are unwilling to presume the administrative 
remedy inadequate on these grounds alone, an additional allegation 
that the agency in fact failed to process an administrative complaint 
of the class representative should be sufficient to excuse further 
exhaustion.

That the federal government, which has a mandated responsibility 
for enforcing equal employment opportunity in state government agen
cies and the private sector, also has the responsibility to be a model 
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equal opportunity employer is obvious. It should be equally obvious 
that an aggrieved federal employee or applicant who presents prima 
facie evidence indicating that an agency of the federal government 
has failed to meet its equal employment obligation should not be 
denied access to the courts by reason of the doctrines of sovereign 
immunity and exhaustion of administrative remedies. While the effec
tiveness of the EEOA as a remedy for racial discrimination in federal 
employment has been limited by an apparent irreconcilable ambiguity 
in legislative intent, the effectiveness of section 1981 as an alternative 
remedy is solely a matter of judicial discretion. If the doctrine of 
sovereign immunity has any contemporary meaning as a guide to 
judicial discretion, it is to protect the Government from being stopped 
in its tracks, not to protect an agency of the Government from the 
consequences of its own wrongdoing. By the same token, the doctrine 
of exhaustion of administrative remedies properly functions onlv to 
permit an executive agency to engage in the performance of its man
dated responsibilities, not to permit it to sit in judgment of itself. As 
in other cases of misuse of executive or administrative power, judicial 
deference to a coordinate branch of government is inappropriate 
where the paramount question is government accountability and ad
herence to the law.
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1. 15 U.S.C. §§ 77a-77aa (1970).
2. Securities Act of 1933, § 5, 15 U.S.C. § 77e (1970).
3. See id. § 3(a), 15 U.S.C. § 77c(a) (1970). For example, the Act exempts 

from registration requirements securities of the federal government and securities of 
heritable organizations. Id. §§ 3(a)(2), (a)(4), 15 U.S.C. §§ 77c(a)(2), (a)(4) 

(1970).
4. See id. § 4, 15 U.S.C. § 77d (1970). Among the exempted transactions are 

private offerings by the issuer and brokers’ transactions. Id. §§ 4(2), 4(4), 15 U.S.C. 
H 77d(2), d(4) (1970).

5. 15 U.S.C. § 77c(a)(3) (1970). Section 3(a)(3) provides an exemption 
from registration for:

Any note, draft, bill of exchange, or banker’s acceptance which arises 
out of a current transaction or the proceeds of which have been or 
are to be used for current transactions, and which has a maturity at 
the time of issuance of not exceeding nine months, exclusive of days 
of grace, or any renewal thereof the maturity of which is likewise 
limited.

Commercial paper is a short term, unsecured promissory note.
6. Id.
7. See Harrington, Use of the Proceeds of Commercial Paper Issued by Bank 

Holding Companies, 29 Bus. Law. 207, 225 (1973); Note, The Commercial Paper 
Market and the Securities Acts, 39 U. Chi. L. Rev. 362, 394 (1972).

The Securities Act of 1933 * 1 (1933 Act) prohibits the sale of se
curities in the absence of an effective registration statement setting 
forth certain relevant information concerning the issuer of the se
curities.2 The 1933 Act does exempt, however, several types of 
securities 3 and securities transactions 4 from those registration require
ments. Section 3(a)(3), for example, provides an exemption from 
registration for commercial paper5 6 “which arises out of a current 
transaction or the proceeds of which have been or are to be used 
for current transactions.”fi The difficult interpretive questions asso
ciated with this current transaction restriction on the availability of 
the exemption have created much confusion over the scope of the 
exemption. Indeed, the problems of interpretation have been so 
pervasive that recent writers not only have called for clarification by 
the Securities and Exchange Commission but even have suggested 
that an acceptable solution may be to require registration of certain 
commercial paper transactions.7

45]
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In exploring the origins of these interpretive problems, this artiuk 
first will examine the legislative history of section 3(a)(3) to deter
mine the intended scope of the exemption Congress provided for 
commercial paper. After identifying the fundamental problem with 
the commercial paper exemption—Congress’s misunderstanding of the 
economic realities of commercial paper and the 1933 Act’s failure 
to reflect those realities—the article will discuss the difficulties eu 
countered by the Securities and Exchange Commission and its staff 
in interpreting section 3(a)(3). Finally, a program for the elimina
tion of the problem will be offered involving two basic elements: 1 
delineation of the appropriate scope for a registration exemption for 
commercial paper, and (2) development of the proper registration 
vehicle for nonexempt paper.

Legislative History

The legislative history of the 1933 Act indicates that the Federal 
Reserve Board and representatives of the commercial paper houses 
were responsible for inducing Congress to provide the exemption in 
section 3(a)(3) for bankers’ acceptance and short-term commercial 
paper. In both oral testimony and written statements, these parties 
asked Congress to exempt short-term commercial paper that had c.u h 
of three characteristics: (1) it was sold primarily to banks;8 2 it 
qualified for discounting at a Federal Reserve Bank when of the 
proper maturity;9 and (3) it was “self-liquidating” in nature because 
it financed current transactions that would generate sufficient pro 
ceeds to retire the paper before it came due.10 11 Although each of 
these characteristics has contributed to the confusion surrounding 
the commercial paper exemption, the self-liquidating precondition 
is primarily responsible for the present interpretive difficulties.

8. Hearings on S. 875 Before the Senate Comm, on Banking and Current tp .3d 
Cong., 1st Sess. 94, 95, 120, 154 (1933); Hearings on H.R. ■/•>// />-r •- " - //;■ 
Comm, on Interstate and Foreign Commerce, 73d Cong., 1st Sess. 179, 181, 1N. 
(1933); 1 Legislative History of the Securities Act of 1933, item 18, at ‘ * 
(memorandum on H.R. 4314 from A. I. Henderson and Arthur II. Dean to Repr»- 
sentative Rayburn) (on file at SEC library).

9. Senate Hearings on S. 875, supra note 8, at 94, 95, 179, 241; House Hearings <>n 
H.R. 4314, supra note 8, at 179-81; H.R. Rep. No. 85, 73d Cong., 1st Sess 15 
(1933).

10. Senate Hearings on S. 875, supra note 8, at 94, 98, 120; House Hearings on 
H.R. 4314, supra note 8, at 179-81; S. Rep. No. 47, 73d Cong., 1st Sess. 3-4 (1933

11. Although listed separately for purposes of identification, Federal Reserve a 
count eligibility appropriately may be considered as part of the self-liquidatm.. 
characteristic. Prior to the passage of the 1933 Act, section 13 of the Federal Rcsen< 
Act and Regulation A of the Federal Reserve Board specified the types of pap* J 
that could be discounted by the Federal Reserve. 12 U.S.C. § 343 ( 1932). Sectio 
13 of the Federal Reserve Act provided in part;
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The »punitive assumption in the legislative history appears to have 
I rf ii that all commercial paper is based on current transactions and 
’hm-l'Tr all commercial paper is self-liquidating. This self-liquidat
ing thcorv ol commercial paper, in turn, merely restated the classical 
theon concerning the appropriate uses of short-term bank credit.12 * 
The < lassical theory maintains that a banking institution’s primary 
function is to extend temporary credit rather than to provide long 
term or permanent financing, because banking operations demand 
high liquidity.14 * In order to achieve such liquidity, banks should 
4ni( turc loan maturities to coincide with the anticipated receipt of 
revenues that the use of the loan might generate.14

[A]n\ Federal Reserve bank may discount notes, drafts, and bills of 
exchange arising out of actual commercial transactions; that is, notes, 
drafts, and bills of exchange issued or drawn for agricultural, industrial, 
or commercial purposes, or the proceeds of which have been used, or are 
to b»- used, for such purposes, ....

Id These provisions reveal that a federal reserve bank may discount commercial 
paper if the paper is tied to actual transactions. This requirement assures that the 
Paper would be self-liquidating and therefore an appropriate secondary reserve for 
Mrl- On. commentator has noted this close relationship between discount eligibility 
md the self-liquidating characteristic:

Th« \elf-liquidating’ loan or ‘real bill’ concept can be illustrated by the 
case <4 the farmer borrowing against crops soon to be brought to harvest 

>r a manufacturer borrowing against work in process. When the final 
goods are brought to market, the loan became ‘self-liquidating.’ This 
theory has had a profound effect on commercial and central banking in 
this country and was embodied in the eligible-paper provisions of the 
Federal Reserve Act ....

Rkxtîh, Tin Commercial Paper Market 5 n.6 (1966).
12 See N. Jacoby & R. Saulnier, Business Finance and Banking 132 (1947).
13. See R. Foulke, The Commercial Paper Market 144 (1931).
14 See id As examples of bank loans that satisfy the high liquidity require- 

rnrnt of the classical theory, Foulke suggests that:
[BJank loans should be extended to purchase raw materials which should 
be manufactured and sold in the case of a manufacturer, or merchandise 
to be resold in the case of a jobber, wholesaler or retailer, within such 
period that the proceeds are available to retire the loan when it falls due.

Id
The Federal Reserve Board applied this classical theory to commercial paper 

‘hen it stated that the maturity dates for commercial paper “should be based upon 
uipated collections, which then provide the means of retiring the paper, and thus 

render it liquid 1921 Fed. Res. Bull. 924 (Aug. 1921).
r ’ S S'75, supra note 8, at 94 (letter from Lane, Roloson &
-o., dealer in commercial paper).

Classical theory apparently provided the foundation for the self- 
liquidating theory of commercial paper that Congress adopted and 
• r the simplistic examples of commercial paper activity cited in the 
legislative history of section 3(a)(3). In congressional hearings pre- 
eding enactment of the 1933 Act, business representatives stated 

that commercial paper was used to finance “a merchandise transac- 
tion" <>r to cover buying in the spring with repayment occurring 
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in the fall.16 In suggesting the existence of a direct relationship In
tween particular pieces of commercial paper and the particular trans
actions that the paper would finance, these examples unfortunateh 
did not provide Congress with a complete picture of commercial 
paper. The self-liquidating theory of commercial paper suffers from 
the same shortcomings as the classical theory of hank credit: it does 
not completely reflect the economic realities of the borrowing trans
action.17 18 19

16. House Hearings on H.R. 4314, supra note 8, at 179 (testimony of Willian ( 
Breed, representative of the Investment Bankers Association of America).

17. See N. Jacoby & R. Saulnier, supra note 12, at 132. The authors suggest • t 
since banks do provide essentially permanent financings with short-term maturity 
the classical theory fails to reflect reality. More specifically, the authors note:

Short-term bank credit was used to a large extent for meeting enduring 
needs for working capital or for financing the acquisition of fixed as
sets. ... It was customary for each borrower to “clean up” all out
standing indebtedness annually, as a test of ability to achieve inde
pendence of outside sources of funds. In many instances this condition 
was attained by temporarily borrowing from some other lender, which 
merely proved the ability of the borrower to obtain credit from more 
than one source. Commercial loans would never have become an im
portant asset of the American banking system had they been limit'd 
to genuine self-liquidating advances.

Id.
18. The first requirement imposed by the commercial paper exemption, that 

be sold primarily to banks, did correspond with general commercial practices in the 
early 1930s. Various accounts of the commercial paper market during the 193(h 
indicate that banks purchased over 95 percent of dealer placed paper during that 
period. See A. Greef, The Commercial Paper House in the United States 291 
(1938); R. Foulke, supra note 13, at 11. Little information exists concerning the 
purchasers of directly placed paper, but one commentator estimated that as of June. 
1934 banks only held approximately 60 percent of the outstanding direct paper 
See R. Selden, Trends and Cycles in the Commercial Paper Market 28 (Na
tional Bureau of Economic Research, Occasional Paper No. 85) (1963). Even if t1’ 
percent of the directly placed paper was not held by banks, however, banks still 
would have held approximately 90 percent of the total outstanding value of all paper 
dealer placed paper still accounted for 75 percent of the total commercial pap*: 
market in 1933. See id. at 38.

19. See R. Foulke, supra note 13, at 146-47 (bank loans and commercial paper 
merely two different methods for businesses to obtain bank credit; commercial paper 
financing generally available only to established business in sound financial con 
dition).

Realities of the Commercial Paper Market

The self-liquidating theory of commercial paper presented to Con
gress during its consideration of the 1933 Act did not conform to the 
realities of commercial paper even during the early 1930s.1' Main 
companies at that time satisfied their credit requirements with some 
combination of commercial bank loans and commercial paper; com 
mercial paper issues generally served as substitutes for loans.’ ' These 
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oinpanies either repaid maturing loans with the proceeds of a sale 
commercial paper and repaid maturing commercial paper with 

mut loans-' or were able to roll-over commercial paper issues on 
a continuing basis.-1 Commercial paper was related to current trans- 
tl ti-uis onlv in the general sense that an issuer used proceeds of the 
paper to finance its ongoing activities.20 21 22

20 Ser A. Greek, supra note 18, at 317-18.
21 So 1921 Fed. Res. Bull, at 1054 (Sept. 1921) (50 to 75 percent of 

'wnmercial paper issued to replace currently maturing paper). See also A. Greef, 
■vpra note 18, at 250, 256. Greef states that in the earls 1930s from 40 to 65 
percent of the funds obtained from commercial paper was used to pay maturing 
paper and from 40 to 50 percent was used to “clean up’ direct bank loans. Id.

22 Se. A Greek, supra note 18, at 252. Greef notes that:
While most paper handled by dealers is issued for the purpose of 
securing working capital, funds borrowed in the open market are 
used to some extent also, just as direct advances from banks are, 
either for fixed capital purposes or to replace working capita] which 
has been converted into fixed capital.

Id.
-> See A. Greek, supra note 18, at 252; R. Foulke, supra note 13, at 55-60.

In describing the commercial paper market of the early 1930s, 
ntmiporars commentators have indicated that commercial paper 

was not the simplistic financing instrument described in the legisla
te history of section 3(a)(3).23 On the contrary, commercial paper 
alwavs has been a complex device used by many companies on an 
almost continuous basis to meet some or all of their credit require
ments For these companies, commercial paper is not truly self- 
hqmdating because it is not tied to actual transactions that would 
generate specific funds earmarked to retire the paper before it came 
lue. Frequently no direct relationship exists between particular 
pieces of commercial paper and particular past, current, or future 
nnmivrcial transactions. Thus, the compartmentalization approach 

‘ commercial paper inherent in the “current-transaction” require- 
ment fails to reflect adequately the fluid nature of commercial paper.

Interpretations by the SEC
In delegating responsibility for administering the 1933 Act, Con- 

gress presented the Securities and Exchange Commission with the 
imp jssihle task of applying the unrealistic exemption contained in 
Motion > a 3) to real situations. The Commission has attempted 

establish some tie between exempted paper and the commercial 
transat tion of the issuer in accordance with the requirements of the 
»•v niption, but the SEC staff has succeeded in establishing only arti- 
ficial regulatory restrictions. As a result of these attempts, the cur
rent transaction aspect of the exemption now resembles neither the 
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congressional intent behind nor the economic realities of commercial 
paper; instead the interpretation of the exemption turns on the tvpe of 
issuer involved.

LENDERS

One of the SEC staff’s first attempts to deal with the current trans
action aspect of section 3(a)(3) resulted in a 1935 opinion of the 
Commission’s General Counsel indicating that a finance company's 
current transactions would include “(a) the making of loans upon 
or the purchasing of . . . notes, installment contracts, or other evi
dences of indebtedness in the usual course of business, or ( h > the 
payment of outstanding notes exempt under Section 3(a) 3 
This early interpretation of the current transaction requirement at
tempted to delineate appropriately financed transactions and speci
fically recognized the roll-over nature of commercial paper. Bv re
stricting the use of the proceeds to the typical operating activities 
of the finance company, the opinion sought to establish a relation 
ship between the paper and the current transactions financed bv the 
paper. This artificial relationship was reinforced bv an additional 
SEC requirement that companies segregate the proceeds arising out 
of the sale of paper to assure that the funds would be used only 
to finance appropriate transactions.24 25

24. SEC Securities Act Release No. 401, 1 CCH Fed. Sec. L. Rep. r 2041 1935
25. See J. Lasser & J. Geraldi, Federal Securities Procedure (1934).
26. See generally Schadrack & Breimyer, Recent Developments in the 

mercial Paper Market, 52 Monthly Rev. Fed. Res. Bank N.Y. 280 (1970) Directh 
placed paper, which has exceeded the aggregate amount of dealer placed paper 
since the late 1930s, now accounts for approximately 60 percent of the total 
market. 1975 Fed. Res. Bull, at A25 (Apr. 1975).

The interpretation rendered in 1935 remained basically unchanged 
until the 1960s, a decade that witnessed significant changes in both 
the commercial paper market and the SEC staff’s interpretations ot 
section 3(a)(3). The changes in the commercial paper market in
cluded a tenfold increase in outstanding commercial paper, the emer 
gence of banks and bank holding companies as issuers of commercial 
paper, the recovery of dealer-placed paper from one-fifth to one 
third of total outstandings, and the replacement of commercial banks 
by nonfinancial corporations as the primary purchasers of both dealer 
and directly placed paper.26 In response to these vast changes in 
the commercial paper market, the staff struggled to maintain some 
semblance of the requirement of a connection between the exempted 
paper and the currently financed transaction. The staff abandoned 
the segregation requirement at the outset, however, an act that im 
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plicitlv acknowledged the contrived quality of the asserted relation
ship between the paper and the uses of the proceeds.27 28 29

27 The SEC staff first made public its staff interpretive and no-action letters 
n December 1, 1970. See SEC Securities Act Release No. 5098, [1970-1971 Trans-

fer Binder] CCH Fed. Sec. L. Rep. 77,921, at 80,051 (1970). Statements 
relating to interpretations issued prior to December 1970 are based on the author’s 
informal discussions with officials of the Commission’s Division of Corporation Fi
nance and/or the author’s review of certain materials in the Division’s files. [Herein- 
ifter cited as Discussions and Review].

28 SEC Securities Act Release No. 5098, supra note 27, at 80,051; see Securities 
Act of 1933, § 4(2), 15 U.S.C. § 77d(2)(1970) (private offering exemption). See

SEC \ Ralston Purina Co., 346 U.S. 119 (1953). In Ralston Purina the Supreme 
Court determined that applicability of the section 4(2) private offering or private 
placement exemption turns on two considerations: whether the offerees have access 
* ■ the same kina of information as registration would disclose, and whether the offerees 
an frnd for themselves in evaluating and acting upon that information. See id. at 125.

29 Discussions and Review, supra note 27. The staff based its interpreta
tion on Release No. 33-4412, which set forth the Commission’s views on the 
«icntial requirements for exemption under section 3(a)(3). In that release the 
Commission had stated that the exemption was available only for commercial paper

"ting four conditions: it must be (1) prime quality negotiable paper, (2) is
sued to facilitate well recognized types of current operational business requirements,

1 eligible for discounting at Federal Reserve Banks, and (4) not ordinarily 
purchased by the general public. See SEC Securities Act Release No. 33-4412, 1 
CCH Fed. Sec. I. Rep. 2045 (1961). Although this article will not exhaustively 
inalvze these requirements, their diverse character should be noted. The first 
•‘ fiir-nient focuses principally on the issuer, the second concentrates on the use 
nf proceeds from the paper, the third seemingly stresses the nature of the instru- 
wnt itself, and the fourth examines the purchaser of the paper. The broad
vope of these factors has contributed to the confusion concerning the exemption 
'»•iaus. the staff periodically has shifted emphasis from one requirement to another. 
In the mid 1960s, for example, the staff concentrated on the issuers and the 
pinha- rs but paid less attention to the uses of the proceeds. Discussions and

supra note 27. Moreover, as argued above, the second and third require
ments should be combined. See note 11 supra. The fourth requirement is a 
rr*tsonable correlative of the “primarily to banks” characteristic, but the first re- 
i’lintnrnf Jraws support from the legislative historv other than statements in

letter from a commercial paper dealer that commercial paper “is issued by the 
"untry s largest and strongest corporations” and is “a prime investment” and “the 
pnme secondary reserve for banks.” Senate Hearings on S. 875. supra note 8, at 95.

In an attempt to deal with the increasing volume of paper, the 
staff subsequently began to interpret section 3(a)(3) in a manner 
analogous to a two-sided private placement2S by focusing on the 
stature of both the issuer and the purchasers.2” Under this approach, 
the staff determined that the exemption was available only for com
mercial paper sold by well-known issuers in large blocks to purchasers 
familiar with the commercial paper market. The resulting de-em- 
phasis of the use of proceeds, in turn, gradually has caused an in
crease in the appropriate uses for commercial paper and a length
enin'.: of acceptable turnaround periods. Indeed, the staff essentially 
has established a listing of appropriate uses for the proceeds of 
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commercial paper issued by companies engaged in lending activities 
on the basis of its view of the permanence of the underlying asset 
rather than the length of time the proceeds will be outstanding.3 
Although the staff has fluctuated in its approval of certain uses?*  
its interpretations arguably comply with the statutory’ requirements 
of section 3(a)(3), because the issuers at least will use the pro
ceeds for what the staff defines as current transactions.

30. See, e.g., Horizon Bancorp, 1975 CCH SEC No-Action Letters Boll 2. 
Frame 1175 (microfilm); Old Stone Corp., 1975 CCH SEC No-Action Limns 
Roll 1, Frame 182 (microfilm); Texas Am. Bancshares, Inc., 1974 CCH SEC No
Action Letters, Roll 11, Frame 14940 (microfilm). See generally Harrington. m;»'. 
note 7.

31. See SEC Release No. 33-4412, supra note 29. In summarizing tin SE< 
staff’s previous no-action positions, the Release gave several examples of in
appropriate uses for proceeds of exempt commercial paper:

the purchase or construction of a plant; the purchase of durable 
machinery or equipment; the funding of commercial real estate develop
ment or financing; the purchase of real estate mortgages or other 
securities; the financing of mobile homes or home improvements or the 
purchase or establishment of a business enterprise.

Id.
32. See First Md. Bancorp, 1974 CCH SEC No-Action Letters, Boll 1|! 

Frame 13458 and Roll 8, Frame 10882 (microfilm) (use of <ommri< ial paper 
proceeds for equipment leasing formerly approved now disapproved). Harrington. 
supra note 7, at 219-22 (fluctuating interpretations of appropriateness of using com
mercial paper for construction financing).

33. Discussions and Review, supra note 27.
34. See generally Eggleston, Short-term Financing through Commercial Paper, s 

Pub. Util. Fort. 27 (1968).

UTILITIES

Until the early 1960s serious questions were raised concerning the 
availability of section 3(a)(3) to utilities wishing to offer com
mercial paper.30 31 32 33 34 The SEC staff resolved these questions by allowing 
a utility to issue exempt commercial paper so long as the resulting 
aggregate value of the issuer’s outstanding paper did not exceed 
the total dollar amount of its accounts receivable and inventory .

•

This interpretation of the statutory requirements of section 3(a 3 
is grounded on several questionable assumptions. When paper is 
about to be issued, it seems clear that the issuer has not “used the 
proceeds for current transactions, since the proceeds are not vet avail
able. Moreover, because the formulation does not consider the 
transaction prospectively, the staff cannot say that the proceeds de
finitely “are to be used for current transactions. ’ In addition, it is 
difficult to support the position that such paper “arises out of cur 
rent transactions,’ because the paper about to be issued is not related 
in any way to transactions that have resulted in the specified cur 
rent assets. Finally, even if the issuer does use the proceeds to retire 
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outstanding notes, those notes have only an assumed relationship 
to the designated assets. Thus, the accounts receivable and inven
ton formulation fails to reflect the relationship that Congress en
visioned in enacting the exemption.

The SEC staff still accepts the aggregate accounts receivable and 
inventory formulation but increasingly has approved an alternative 
measure that limits the outstanding value of the issuer’s paper to 25 
percent of the gross revenues of the issuer during the preceding 
twelve months.15 The 25 percent measure constitutes a complete 
abandonment of any attempt to connect the exempted paper with the 
financed transactions. The formulation looks neither forward by 
requiring the proceeds “to be used for current transactions”* 36 nor 
backward bv limiting the exemption to amounts “which have been 
. . . used for”37 or notes that have arisen from designated trans
actions.

35 See, e.g., Tucson Gasland Elec. Co., 1974 CCH SEC No-Actioim Letters, Roll 
ime 10872 (microfilm); Florida Power and Light Co., 1974 CCH SEC No-Action 

IaTriRs, Roll 8, Frame 10867 (microfilm); Pacific Power and Light Co., 1974 CCH 
SEC No-Action Letters, Roll 7, Frame 9298 (microfilm)

36. Securities Act of 1933, § 3(a)(3), 15 U.S.C. § 77c(a)(3) (1970).
37. Id.
Vi. Discussions and Review, supra note 27.
39. Id.
10 See NCR Corp., 1975 CCH SEC No-Action Letters, Roll 7, Frame 8544 

UnicrofilnP; E. I. duPont de Nemours & Co., 1974 CCH SEC No-Action Letters, 
Roll 10, Frame 13431 (microfilm).

•11. Ser notes 34-35 supra and accompanying text.

OTHER ISSUERS

During the early 1940s the SEC staff allowed an exemption under 
section 3 ai(3) for issuers who were neither lenders nor utilities 
onlv when the proceeds from the paper could be connected to identi
fied transactions that would generate sufficient funds to retire the 
paper prior to its maturity date.38 The staff’s desire to tie the paper 
to identified transactions was so ardent that it refused to take “no 
action” positions when the issuer intended to use the proceeds for 
general additions to working capital rather than for the financing 
of definite transactions.39 Although this interpretation generally com
plied with the congressional intent behind the exemption for com
mercial paper, it was far more severe than the later interpretations 
afforded lenders and utilities. Onlv recently has the staff eased 
its restrictions on exempting offerings of commercial paper by these 
other issuers; in several no-action letters the staff has sanctioned a 
formulation that limits the maximum amount of outstanding paper 
to one-half of the aggregate of the issuer’s consolidated accounts, 
notes receivable, and inventory.4" This position parallels the utility 
formulation discussed above and suffers from the same deficiencies.41
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SEC AS REGULATOR

The SEC staff thus far has failed to develop a test for compliance 
with the “current transaction” aspect of section 3(a)(31 that re
flects the direct relationship of paper to transactions envisioned h\ 
Congress when it enacted that exemption. Each of the tests, devel
oped according to the business of the issuer, imposes artificial re
strictions on the amount of exempt paper a company may issue and. 
therefore, each significantly affects the financial structure of the is
suers. The evolution of the SEC staff tests presents an important policy 
issue: should the Commission dictate how extensively an issuer mav 
rely on a particular financing device through interpretation of the ex
emption provisions, or should the vacillations of the relevant markets 
and the issuer’s requirements determine its use of particular financing 
methods?

Because commercial paper merely is a means of obtaining monex 
that the issuer may use for purposes bearing no particular relation 
ship to the paper, it makes no economic sense to restrict the pro
ceeds of the paper to certain uses or to limit outstandings to per
centages of specified assets or revenues. These restrictions reflect 
basic economic decisions that exceed the Commission’s expertise and 
authority.42 Moreover, by imposing regulatory restrictions on the 
issuance of commercial paper, the Commission has not provided ad
ditional protection either to the public interest or to the investors 
who currently purchase commercial paper in great quantities.43 The 
Commission ignores its responsibilities to these investors by endorsing 
arbitrary restrictions that not only lack any economic basis but also

42. Compare Securities Act of 1933, 15 U.S.C. §§ 77a-77aa (1970) (no specific 
authority to restrict either use of proceeds from securities offerings or amount of out
standings) with Public Utility Holding Company Act of 1935, § 6(h), 15 U.S.C » 
79f(b) (1970) (authority both to limit aggregate short-term notes or drafts to five 
percent of the principal amount and par value of issuer’s outstanding securities and to 
increase the percentum limitation). The Commission has been active in regulating the 
use of commercial paper offerings under authority of the Public Utility Holding Compans 
Act. See Arkansas Power & Light Co., SEC Public Utility Holding Company Act 
Release No. 18442, 4 SEC Docket 395 (1974). In Arkansas Power v Light Co.. th* 
Commission seems to proscribe a practice it condones under the 1933 Act:

[W]e have grave doubts that a quasi-permanent investment in nuclear 
fuel should be financed by a utility company indefinitely by rolling over 
its short-term debt every few months. Financing through short-term 
obligations, except as a distinctly interim expedient pending refunding 
through the sale of long-term or equity securities, would lx? inconsistent 
with the standards of [the Public Utility Holding Company Act]. Nor, 
by the same token, would we regard such financing as reasonable or proper 
under [that Act].

Id. at 396.
43. See Note, supra note 7, at 376-78.
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i ontravene the disclosure principles inherent in the laws the Com
mission administers.

A Program for the SEC
The SEC should stop trying to regulate commercial paper directly 

and instead focus on achieving adequate disclosure of information 
that is relevant to commercial paper transactions. Registration ap
pears to l>e an appropriate means for the Commission to deal with 
the problems associated with commercial paper; needed certainty 
uHikl replace the existing arbitrary restrictions. In the commercial 
paper market, where the safety of an investment largely may depend 
.•n the issuer’s ability to roll-over the paper or to draw upon avail
able bank lines, the prospective benefits of disclosure seem ap
parent.44 Although issuers admittedlv may collapse as frequently 
if the Commission requires registration as under the existing regula- 
tory scheme, the Commission will have fulfilled its responsibility by 
requiring full and fair disclosure. A program to apply the disclosure 
system to commercial paper involves two elements: a realistic de
lineation of the scope of section 3(a)(3) and the development of 

U V >thrr facet of the commercial paper problem involves the judicially formulated 
mtstment-commercial test to determine the existence of a “security” under section 
ha) 10 of the Securities Exchange Act of 1934 (1934 Act). That section excludes 
from the definition of a security “any note, draft, bill of exchange, or banker’s acceptance 
whj h ha-» a maturity at the time of issuance of not exceeding nine months, exclusive 

t days of grace, or any renewal thereof the maturity of which is likewise limited.”
• ’ I SC. ‘ 78c(a)( 10) (1970). In interpreting this exclusion, the courts have adopted 
uj economic realities approach that equates a note with a security only if the note is 
Mued in connection with an investment type transaction, as opposed to a commercial 

transaction. See Welch Foods Inc. v. Goldman Sachs & Co., [1974-1975 Transfer 
Binder] CCH Fed. Sec. L. Rep. fl 94,806, at 96,680 (S.D.N.Y. 1974); Lipton & 
Katz, .Votes ’ Are Not Always Securities, 30 Bus. Law'. 763 (1975). In determin- 
mg whether a commercial transaction was involved, the court in Welch Foods applied 
’he Sl.Cs four requirements for the availability of the commercial paper exemption

■ '.’T sett ion 3(a)(3) of the 1933 Act. Welch Foods, supra at 96,685; see note 29 
i^pra The court found the “current transaction” requirement not met because the 
proceeds of the paper “were being used directly or indirectly to fund past capital 
ripmditures .«nd matured debt obligations, rather than for traditional current ex
penses Welch Foods, supra at 96,685. This analysis of the current transaction 
’”|uirttn»nt poses a potential problem for those seeking to rely on section 3(a)(3), 
•**' ause the proceeds of commercial paper often cannot be traced easily to specific 

and because issuers frequently use the proceeds from commercial paper for 
!! n unmt uses. See notes 17-22 supra and accompanying text. Moreover, a court 
"n" i\ably could find that proceeds have been used “indirectly” for non-current 
purposes when the proceeds merely replace working capital used for such purposes, 

note 22 supra. If the courts take this approach to section 3(a)(3), issuers may 
'4* *»n dimmer that the exemption has been removed judicially from the Act. Cf. 
l-'pton it Katz, supra at 764 (courts have removed short term exception from definition 
® * J(a)(10) <>f the 1934 Act).
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an appropriate registration vehicle for nonexempt commercial paper 
issues.

PROPER SCOPE FOR THE EXEMPTION

An exemption from registration for commercial paper that pos
sesses the characteristics envisioned by Congress when it enacted 
section 3(a)(3) seems justified.45 46 Unfortunately, commercial paper 
as presently sold often does not possess the “self-liquidating” and 
the “primarily to banks” characteristics. The self-liquidating char
acteristic, of course, is much more relevant to the regulation of se
curities. If it can be determined that the issuer will use the pro
ceeds of paper to finance transactions or types of transactions that 
will generate sufficient funds to retire the paper before it comes due 
and must use those funds to retire the paper, then the paper would 
be such a safe investment that the identity of the purchaser becomes 
immaterial. It may not be practicable, however, to provide that 
degree of safety; to do so would require the sequential tracing of 
proceeds to current transactions, transactions to separate funds, and 
funds to repayments of the paper.

45. See notes 8-10 supra and accompanying text. The American Law Institutes 
draft Federal Securities Code attempts to solve the commercial paper problem by pro
viding an exemption for all commercial paper with a denomination of at least $100,000 
See ALI, Federal Securities Code § 301(e) (Oct. 1, 1974, Reporter’s Revision of Text 
of Tentative Drafts Nos. 1-3). This solution parallels the SEC staff’s own requirement 
that paper must be sold in large blocks to qualify for the section 3(a)(3) exemption 
See notes 28-30 supra and accompanying text. The ALI proposal ignores the fact that 
rich investors are entitled to the protection afforded by the federal securities law, how 
ever, and simply assumes the appropriateness of the exemption for large, block issues 
Cf. 17 C.F.R. § 230.146(e) (1975) (in private offering, rich investor entitled to same 
disclosure as provided by registration under 1933 Act).

46. The expansion of the “primarily to banks” requirement to encompass a broader 
group of investors exclusive of the general public is not unreasonable in light of th« 
legislative history of section 3(a)(3) and is consistent with the staff’s present inter
pretation concerning purchases by the general public. See Release No. 33-1412, supra 
note 29; Michigan Ave. Financial Croup, Inc., 1975 CCH SEC No-Action Ijhhk 
Roll 3, Frame 2569 (microfilm). This interpretation, however, has been challenged

The tracing problem illustrates the basic difficulty with Congress’s 
hinging the availability of the exemption on the issuer’s activities 
after it has issued the paper. Nevertheless, the staff should limit 
the exemption to paper possessing the self-liquidating characteristic, 
which in turn requires the tracing of proceeds to appropriate uses. 
This limitation would not require the tracing of transactions to funds 
and of funds to repayments, but the lack of those tracings could 
be offset by continuing to restrict sales to designated purchasers, 
excluding individual members of the general public.4'5 Even if ex
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tended tracing were not required, however, appropriate or self
liquidating uses would remain limited in number. In the simplest 
situations, retailers could use the proceeds to purchase inventory to 
r liquidated before the maturity date of the paper, lenders could 
,m- the proceeds to make loans to be repaid before the paper comes 

due. and manufacturers could use the proceeds to produce inven- 
torv to lx*  turned into cash receipts before the paper matures.

S*' SEC v. Perera Co., 47 F.R.D. 535 (S.D.N.Y. 1969), BNA Sec. Reg. L. Rep. No. 65
26, 1970) at A-5. See also Note, supra note 7, at 392; note 29 supra and 

accompanying text.
4» See notes 38-41 supra and accompanying text. The reasons for the staffs 

1 ' iHiH-nt of these earlier interpretations of section 3(a)(3) apparently relate to
activities of the utilities and the lenders. Utilities that used commercial paper for 

«»traction financing until they could arrange permanent financing could not satisfy 
i"r M lf-li<pu<!ating requirement. Moreover, when the lenders began to rely heavily on 
!|innirr( ial paper. the stafl apparently felt compelled to continue the modified private 

placement interpretation for fear of upsetting the commercial paper market.
48. \s of January 31, 1975, commercial paper outstandings exceeded $51 billion 

^ outstanding back < acceptances exceeded $18 billion. 1975 Fed. Res. Bull, at 
Apr 19(5). The fundamental significance of these devices becomes most appar

Although these limited uses demonstrate the arbitrary nature of 
in exemption tied to specified transactions, such an exemption would 
tppr irimate congressional intent and would be consistent with the 
staffs earlv interpretations for issuers who were neither lenders nor 
utilities.47 The scope of the exemption would be quite limited, but 
issuers could sell nonexempt commercial paper after satisfying real- 
c registration requirements. Only the issuer’s needs and market 

ii htions would restrict its ability to sell paper. Moreover, this 
interpretation of the exemption accommodates the economic realities 

f commercial paper by providing both for the tvpe of commercial 
:that is self-liquidating and for the more typical paper that 
is not.

REALISTIC REGISTRATION VEHICLE

Resolution of the current commercial paper exemption problem 
enters on development of a realistic registration vehicle for com- 

mercial paper. That vehicle must reflect the economic realities of 
ommercial paper, including how the paper is sold, who purchases 
’ and what information is relevant to those purchasers. Unless the 
'd.C can develop such a registration procedure, the limited exemp- 

n suggested above will be completely unrealistic; this more re- 
>tnctive interpretation places the vast majority of paper issued in 
todays market outside the section 3(a)(3) exemption. The SEC 
rm ¡st accommodate the nonexempt paper in a realistic fashion to 

undue impact on this extremely significant financing device.48 * 26
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The registration vehicle suggested here utilizes Form 10-K,4'* the 
annual report required under the Securities Exchange Act of 1934: 
in much the same manner as proxy statements are used in Form 
S-14.49 50 51 The Commission could develop a new registration form for 
sale of commercial paper that incorporates the issuer’s most recent 
report on Form 10-K52 and requires certain additional disclosures 
concerning the use of proceeds and the liquidity position of the is
suer. 53 Only issuers satisfying certain criteria would be allowed 
to use this form.54 These criteria minimally should include the re
quirements for the use of Form S-7 55 and a fixed charges coverage 
formula corresponding to paragraph (a)(4) of the Rule as to Use of 
Form S-9.56 Consideration also should be given to additional criteria 
such as a minimum registration amount and a minimum net capital 
requirement.

ent in comparison with the total value of all the securities registered with th- 
Commission during the fiscal year that ended June 30, 1974, which amounted to $5" 
billion. SEC, 40th Annual Report of the Securities and Exchange Commission 
167 (1974).

49. 17 C.F.R. § 249.310 (1975).
50. 15 U.S.C. §§ 78a-78hh (1970) (1934 Act).
51. 17 C.F.R. § 239.23 (1975). A prospectus relating to a filing on Form S-14 

may consist of a proxy or information statement that meets the requirements of the 
proxy or information rules under section 14 of the 1934 Act. See SEC Securities Act 
Release No. 5316, [1972-1973 Transfer Binder] CCH Fed. Sec. L. Rep. f 79,015 (1972).

52. The suggested incorporation of Form 10-K for commercial paper offerings would 
promote the Commission’s continuing efforts to coordinate and integrate the require 
ments of the 1933 and 1934 Acts.

53. The form, for example, should require the ratio of earnings to fixed charges 
which is now optional under Instruction 4 to Item 2 of Form 10-K. Liquidity disclos- 
ures might include the issuer’s current ratio, quick asset ratio, inventon turnover, and 
cash flow budget.

54. Restrictions on the use of this abbreviated registration process seem appropriate 
because of the relative ease with which a company can issue and sell commercial pap-i 
on a direct basis. Companies failing to prove their stability according to criteria that 
would be formulated by the SEC would be required to use a more extensive registration 
vehicle such as Form S-l, modified to accommodate a commercial paper offering. S> < 
17 C.F.R. § 239.11 (1975). Thus, this bifurcated registration proposal would afford 
purchasers of commercial paper progressively greater disclosure protection depending 
on the perceived risks involved.

55. 17 C.F.R. § 239.26 (1975). Form S-7 imposes several preconditions for its use. 
among them that the issuer has been subject to SEC filing requirements for at least 
three years, that it has had a continuity of management, and that it has produced 
a net income of at least $500,000 for each of the last five years. See id. I he Com
mission has proposed several amendments to the Form S-7 preconditions, among them 
that the $500,000 and five year net income requirement be reduced to $250,000 and 
three years. SEC Securities Act Release No. 5613 (Sept. 11, 1975).

56. 17 C.F.R. § 239.22 ( 1975).
57. Id. § 230.434A.

The new form also should provide for the use of an abbreviated 
prospectus, analogous to the summary prospectuses permitted bv Rule 
434A,57 which would summarize basic business and financial inior
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niation contained in the wrap-around registration statement. Al- 
though an issuer may use a Rule 434A summan' prospectus only 
during the waiting period prior to the effective date of the registra
tion statement, the Commission should adopt a new rule for offer
ing of commercial paper that allows an abbreviated prospectus to 
meet the after sale prospectus delivery requirements of section 5(b) 

2 of the 1933 Act.58 If allowed to use abbreviated prospectuses 
in this manner, issuers could minimize printing costs but still provide 
purchasers with useful information presented in a meaningful man
ner. In addition to providing for an abbreviated prospectus, the rule 
should require issuers to supplement that prospectus with subse
quent quarterly reports on Form 10-Q.59

58 Securities Act of 1933, § 5(b)(2), 15 U.S.C. § 77e(b)(2) (1970). Sections 
a' 4 and 10(d) of the 1933 Act authorize the Commission to adopt such a rule.

15 U.S.C. 77j(a)(4), (d) (1970); cf. “The Wheat Report,” Disclosure to 
I'oestors. A Reappraisal of Administrative Policies under the ’33 and ’34 Acts 
69 (1969).

59. 17 C.F.R. § 249.308(a) (1975). The Commission recently has adopted 
inw-ndments to Form 10-Q substantially increasing the content of these interim reports.

Securities Act Release No. 5611 (Sept. 10, 1975
60. 15 U.S.C. § 77f (1970).
61. Id.
62. Id. §§77aaa-77bbb.
63. Id. § 77ddd(a)(4).

The registration vehicle outlined above also envisions annual reg- 
nt ration of the maximum amount of commercial paper expected to 
lie outstanding at any one time during the following year. This 
procedure is designed to avoid a problem arising from the registra- 
tion fee requirement of section 6 of the 1933 Act.60 If registrants 
paid a registration fee computed on the basis of the amount of paper 
'■-Id during the year, the usual basis for that fee,61 62 the fee would 
’’*•  prohibitive due to the roll-over characteristic of commercial paper. 
The Commission could solve this problem by computing the fee on 
the largest aggregate dollar amount expected to be outstanding at 
any one time during the following year. This computation recog- 
nizes that issuers continually roll-over commercial paper and that the 
meaningful number to registrants and presumably to purchasers is 
■he issuer’s aggregate reliance upon this financing device.

One final problem relates to the Trust Indenture Act of 1939 (1939 
Vt .*• ’ If the Commission endorsed the limited exemption sug- 
grsted above, then the majority of commercial paper issued in to
las s market would no longer be exempted from the 1939 Act by 

reason of section 304(a)(4) of that Act.63 Consequently, the SEC 
must consider either proposing that Congress enact an exemption for 
commercial paper that would be registrable under the abbreviated 
process or developing a reasonable procedure by which registrants 
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can comply with the requirements of the 1939 Act. The latter alter
native seems preferable, since it would avoid the necessitv for con
gressional action, and, in any event, an exemption may not be justi
fied on policy grounds. Moreover, existing indentures for offerings 
of revolving notes could be modified to accommodate commercial 
paper. Thus, while the problems posed by the 1939 Act may he 
substantial, they are not insurmountable.

IMPLEMENTATION

The Commission can implement the entire program outlined above 
through its administrative rulemaking procedures. An SEC release 
can indicate that the Commission proposes to withdraw its earlier 
statements on the current transaction aspect of the commercial paper 
exemption, because it has concluded tentatively that section 3(a 3
should be available only for paper whose proceeds will he used for 
purposes that will generate the funds needed to retire the paper 
within the paper’s maturity period. The release should note that 
the proposed interpretation would require strict segregation oi funds 
to assure that the issuer uses the proceeds for the appropriate purposes 
and that sales to individual members of the public would still he 
prohibited. Such a release would be reasonably consistent with the 
congressional intent in enacting section 3(a)(3). To accommodate 
the realities of the typical offering of commercial paper, however, 
the release must also propose a registration vehicle similar to the 
one prescribed above for paper not meeting the exemption require
ments.

Conclusion

Section 3(a)(3) provides an exemption from registration for com
mercial paper that has undergone unwarranted expansion through 
interpretation by the SEC. It is time for the Commission to restrict 
this exemption in accordance with congressional intent and to pro 
vide a realistic registration vehicle for the typical offering of com
mercial paper. By adopting such a solution, the Commission would 
lessen the difficult interpretive questions associated with the exemption 
and avoid the unjustified regulatory posture it presently assumes in 
connection with offerings in which the issuer attempts to relv on 
section 3(a)(3).
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NOTE

NONTAXPAYER CHALLENGES TO INTERNAL 
REVENUE SERVICE RULEMAKING: 
CONSTITUTIONAL AND STATUTORY
BARRIERS TO JUDICIAL REVIEW

Section 7805 of the Internal Revenue Code of 1954 (the Code) 
authorizes the Secretary of the Treasury to promulgate rules and 
regulations necessary for the administration of the Code.1 While 
taxpayers whose own tax liability is altered by Revenue Rulings may 
challenge such Rulings through statutory review,2 nontaxpayers, per
sons whose own tax liability is not altered by a ruling, can obtain 
judicial review of tax rulemaking only through nonstatutory review, 
a process that raises a variety of constitutional, statutory, and judicial 
barriers to review and relief. The defense of sovereign immunity and 
hallenges to standing present threshold issues that often frustrate 

nontaxpayers seeking judicial review of Treasure rulings. The tax Anti- 
Injunction Act,3 4 the federal taxes exception to the Declaratory Judg
ment Act/ and the judicial review provisions of the Administrative 
Procedure Act (APA) 5 pose additional potential impediments to ef
fective review of tax rulemaking. The barriers to judicial review 
implement the established doctrine that in assessing and collecting 
? tv s and utilizing predictable revenue gathering procedures, the 

1. Nt. Rev. Code of 1954, § 7805.
2. See id. §§ 6212, 6213, 7422; 28 U.S.C. § 1.346(a)(1) (1970). Taxpayers 

nuv challenge a ruling by litigating a notice of deficiency in the Tax Court before 
Paying their assessed taxes. Int. Rev. Code of 1954, §§ 6212, 6213. Alterna-

taxpavers mav pay the disputed tax and then sue for a refund in a district 
court or the Court' of Claims. Id. § 7422; 28 U.S.C. § 1346(a)(1) (1970). 
Although taxpayers need not pay the disputed tax to invoke the jurisdiction of the 
Tax Court, these remedies will be referred to hereinafter as refund remedies.

Courts generally attach great weight to Treasury rulemaking but have in
validated rulings that conflict with the Code, since the Secretary has no power to 
•■end the Code. See, e.g., United States v. Cartwright, 411 U.S. 546, 550 (1973);

shltnd v. Helvering, 298 U.S. 441, 445-47 (1936); H. Wetter Mfg. Co. v. United 
States, 458 F.2d 1033, 1035 (6th Cir. 1972). See generally Bittker, Treasury 
Authority to Issue the Proposed “Asset Depreciation Range System” Regulations, 49 
Faxes 265, 275 (1971); Rogovin, The Four R’s: Regulations, Rulings, Reliance, and 

ity -A View From Within, 43 Taxes 756, 759-60 ( 1965).
3. Nt. Rev. Code of 1954, § 7421(a).
4. Revenue Act of 1935, § 405, 28 U.S.C. § 2201 (1970).
5. § 10, 5 U.S.C. §§ 701-706 (1970).

[1263]
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Government must be free from premature judicial interference/’ The 
governmental interest in assuring efficient tax collection, however, 
cannot justify preventing nontaxpayers’ challenges to tax rulemaking 
in all instances. Where a suit voiding a ruling would decrease 
or delay revenue collection, the governmental interest in delaving 
litigation concededly is substantial. Where a suit seeks to void a 
riding that permits parties to escape lawfid taxation, however, the 
plaintiff actually seeks to increase revenue collection, and the gov
ernmental interest in noninterference with tax administration pales. 
Indeed, without such direct rulemaking challenges, the ruling would 
not be subject to judicial review in an adversary context.6 7

6. See Enochs v. Williams Pack. & Navig. Co., 370 U.S. 1, 7-8 (1962); Bull v. 
United States, 295 U.S. 247, 259-60 (1935); Snyder v. Marks, 109 U.S. 189, 193-94 
(1883); State R.R. Tax Cases, 92 U.S. 575, 613-14 (1875); Cheatham v. I 
States, 92 U.S. 85, 88-89 (1875); Dows v. Chicago, 78 U.S. (11 Wall.) 108, 110 
(1870).

7. Taxpayers benefitted by rulings that illegally allow them to understate 
taxable income cannot be expected to sue for additional taxation. Even if such tax
payers paid their lawfully due taxes and then sued for a refund in a test suit, th»- 
Internal Revenue Service would have to cooperate since the Service could moot 
such a suit by granting an administrative refund. Absent such a test suit, judii ial 
review would be possible only if the Service argued against the rule it promulgated

8. 506 F.2d 1278 (D.C' Cir. 1974), rev’g 370 F. Supp. 325 (D.D.C. 19 
cert, granted, - U.S. -, 95 S. Ct. 1974 (1975) (No. 74-1110, 74-1124

9. Id. at 1282-91. Plaintiffs in Eastern Kentucky, several organizations and 
indigent private citizens, challenged Revenue Ruling 69-545, which relieved hospitah 
from the requirement of providing free or reduced rate services to indigents in order 
to qualify as tax exempt organizations. See 370 F. Supp. at 326-29; Rev. Rul 
545, 1969-2 Cum. Bull. 117, 119. The trial court initially ruled that plaintiffs had 
standing and were not barred by sovereign immunity. The court also found that 
since the plaintiffs were seeking to increase revenue collection on the theory that 
hospitals were escaping lawful taxation contrary to the Code, they were not barred 
from relief by the Anti-Injunction Act, the Declaratory Judgment Act, or the Ad
ministrative Procedure Act. See 370 F. Supp. at 329-34. Although the circuit court 
affirmed these threshold determinations, it reversed the finding that the contested 
Ruling contravened the Code and vacated the trial court’s declaratory judgment and 
injunction. See 506 F.2d at 1289-90. The court also rejected plaintiffs’ claim that 
the Treasury was required to provide notice and hearing for legislative rulemaking 
See id. at ¡290-91.

10. 376 F. Supp. 889 (D.D.C. 1974).

In deciding direct tax rulemaking challenges, several courts re
cently have interpreted the barriers to such litigation. The United 
States Court of Appeals for the District of Columbia Circuit in Eastern 
Kentucky Welfare Rights Organization v. Simon 8 mitigated the im
pact of those barriers by holding that nontaxpayers who demonstrate 
standing and who seek to increase revenue collection are not barred 
by sovereign immunity or the tax statutes from obtaining injunctive 
and declaratory relief.9 In Tax Analysts & Advocates v. Shultz10 the 
United States District Court for the District of Columbia similarlv 
sanctioned nontaxpayer plaintiffs’ challenge to a ruling that, the court 
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held, illegally permitted taxpayers to escape lawful taxation.11 In 
mlrast. the United States Court of Appeals for the Tenth Circuit in 

(\ittlc Feeders Tax Committee v. Shultz 12 held that the Anti-Injunc-

11. Id. at 899-901. Plaintiffs in Tax Analysts, private citizens, a tax exempt 
public interest law firm, and the National Committee for an Effective Congress 

M EC , challenged Revenue Ruling 72-355, which permitted a donor to claim 
a separate $3,000 annual gift tax exemption for donations to each of several donee 
political committees even though those committees funnelled the contributions to 

Hi*- candidate. Id. at 890-93; see Int. Rev. Code of 1954, § 2503(b); Rev. 
Rui. 355, 1972-2 Cum. Bull. 532. Although it held that the Anti-Injunction Act 
barred relief to NCEC and one of its individual contributors because they were 
attempting to use the suit to avoid assessment of gift taxes, the court upheld the 
action of the nontaxpayer plaintiffs seeking to increase revenue collection. 376 
r Supp. at 892-93. The court further held that the contested Ruling contravened 
the Code as construed in Helvering v. Hutchings and therefore granted declaratory’ 
and injunctive relief on summary' judgment. Id. at 899-901; see Helvering v. 
Hutchings. 312 U.S. 393, 395 (1941) (gift tax exclusion looks to ultimate intended 
beneficun not legal entity receiving the gift); Int. Rev. Code of 1954, § 2503(b).

12.504 F.2d 462 (10th Cir. 1974), revg 74-1 U.S. Tax Cas. fl 9121 (W.D. 
Oida. 1973).

1 > Id at 465-66. Plaintiffs in Cattle Feeders, an unincorporated association 
and its members who sponsor or manage cattle feeding tax shelters, challenged pro- 
powd Revenue Ruling 73-530, which would limit deductions for feed to the limited 
partners if such deductions would otherwise result in a material distortion of income. 
See 74-1 U.S. Tax Cas. fl 9121, at 83,067-69; T.I.R. No. 1260 (Dec. 6, 1973). The 
tnal court ruled that plaintiffs had standing to contest the Ruling and were not 
barret! from relief by the Anti-Injunction Act, the Declaratory7 Judgment Act, or the 
Administrative Procedure Act. See 74-1 U.S. Tax Cas. ‘ 9121, at 83,069. Holding 
that the proposed Ruling was contrarx to both the Code and the Regulations and 
•hat the Treasury had failed to provide the notice and hearing required for legislative 
' •b m.iking. the court enjoined enforcement of the ruling. Id. at 83,069-70; see 
Administrative Procedure Act § 4, 5 U.S.C. § 553 (1970). The Tenth Circuit re- 
w-rsrd th, trial court's finding that the Anti-Injunction Act did not bar relief and 
rev],« hut the appellate court did not discuss standing or the impact of the Declara- 
' Judgment Act or the Administrative Procedure Act on the plaintiff’s ability to 
hallenge the Ruhbog. See 504 F.2d at 463-66.

14. 1 2d at 1281; 376 E. Supp. at 891. Commentators have criticized the
d<xtnne of sovereign immunity because the nebulous basis of that doctrine has caused 
“xifusion m its application; the doctrine also max deprive injured litigants of 
judicial consideration of their claims and, in anx case, the courts often circumvent 
fbe doctrine In invoking legal fictions. See generally Admin. Conf, of the United 
SrMts Report on Recommendation No. 9, Statutory Reform of the Sov- 

Immunity Doctrine 157 (1969); 3 K. Davis, Administrative Law Treatise 
I 27 (1958, Supp 1970); K. Davis Ibmintstativi Law Text 191-507 (3d ed. 
*®72); L. Jun. Judicial Control of Administration Action 197-231 (1965); 

Act requires dismissal of a suit brought bv taxpayers and non- 
taxpayers challenging a ruling increasing tax assessments.13 These 
three cases provide a useful backdrop for analyzing judicial review 
d all tax rulemaking outside the more common framework of statutory 

refund litigation.

Sovereign Immunity

The Government raised the doctrine of sovereign immunity as a 
primary defense in both Eastern Kentucky and Tax Analysts.14 In 
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rejecting this defense in both cases, each court relied on the test 
established by the Supreme Court in Larson v. Domestic & Foreign 
Commerce Corp}5 In Larson the Court held that absent congres
sional waiver of sovereign immunity, a petitioner may maintain a 
suit for specific relief only against a government officer in his in
dividual capacity.15 16 Moreover, where specific relief against the officer 
constitutes specific relief against the Government, the plaintiff must 
allege either that the officer has acted outside his statutory authority, 
or, if the officer acted within his power, that the power he exercised 
is unconstitutional.17 18 19

Byse, Proposed Reforms in Federal “Nonstatutory” Judicial Review: Sovereign Im
munity, Indispensable Parties, Mandamus, 75 Harv. L. Rev. 1479, 1484-93 (1962), 
Crampton, Nonstatutory Review of Federal Administrative Action: The Need Fen 
Statutory Reform of Sovereign Immunity, Subject Matter Jurisdiction and Partu s 
Defendant, 68 Mich. L. Rev. 389, 396-436 (1970). Nevertheless, the doctrine that 
a claimant may not sue the Federal Government absent its consent retains vitality. 
See Hawaii v. Gordon, 373 U.S. 57, 58 (1963) (per curiam); Dugan v. Rank, 372 
U.S. 609, 617-26 (1963); Malone v. Bowdoin, 369 U.S. 643, 648 (1962).

15. 337 U.S. 682 (1949); see 506 F.2d at 1282; 376 F. Supp. at 896.
16. 337 U.S. at 687-89.
17. Id. at 689-90; see Dugan v. Rank, 372 U.S. 609, 621-22 (1963). Com

mentators have criticized the premise of absolute immunity in Larson as contravening 
Supreme Court precedent and public policy and as being unfounded in the Consti
tution. See Crampton, supra note 14, at 396-404. See also 3 K. Davis, Administra
tive Law Treatise § 27.00, at 901-19 (Supp. 1970); L. Jaffe, supra note 14, at 
197-98; Byse, supra note 14, at 1483-84.

18. Taxpayer plaintiffs rarely face a sovereign immunity defense since Congress 
waived immunity by providing specific statutory remedies. See I nt. Rev. Code of 
1954, §§ 6212,'7422; 28 U.S.C. § 1346(a)(1) (1970); note 2 supra and accom
panying text.

19. See 506 F.2d at 1281; 376 F. Supp. at 891. The Tenth Circuit in Cattle 
Feeders did not reach the issue of sovereign immunity since it found that the Anti
Injunction Act barred the suit. 504 F.2d at 466. The trial court found, however, 
that the Secretary had acted beyond the scope of his authority in promulgating 
the contested ruling. See 74-1 U.S. Tax Cas. fl 9121, at 83,069.

20. See 506 F.2d at 1282; 376 F. Supp. at 894-96.
21. See 376 F. Supp. at 896. The court did not analyze the scope of the Sec

retary’s authority but merely quoted Chief Judge Friendly’s admonition that sov
ereign immunity is not a viable defense against a claim that a government official has 
exceeded his authority. Id.; see Toilet Goods Ass’n v. Gardner, 360 F.2d 677, 683 
n.6 (2d Cir. 1966),'aff’d, 387 U.S. 158 (1967).

In Eastern Kentucky and Tax Analysts nontaxpayer plaintiffs 
challenged the authority of the Secretary of the Treasury to promul
gate Revenue Rulings that were allegedly inconsistent with the Code.' ‘ 
In attempting to establish the applicability of the sovereign immunity 
doctrine, the Government raised two arguments: that the Secretary 
had correctly interpreted the Code, and that if the Secretary’ had 
erred in his interpretation, he still had acted within his power.20 In 
Tax Analysts the court upheld the plaintiffs’ contentions and there
fore dismissed the government’s sovereign immunity claim as frivo- 
lous.21 The District of Columbia Circuit in Eastern Kentucky rec-
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;:iizrd that the Secretary occasionally may err in his interpretation 
and vet still not exceed his power. Without attempting thoroughly 
to analvze and confine the limits of the Secretary’s rulemaking au- 
thoritv, however, the court held that plaintiff’s allegations that the 
ruling contravened a longstanding congressional policy established the 
oiirt’s jurisdiction to determine if the Secretary had exceeded his 

authority.2"

22 506 F.2<1 at 1283. Having jurisdiction to determine jurisdiction, the court 
could reach the merits in order to determine the truth of the allegations. Id.; see 
Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 690 (1949); Land v. 
Dollar, 130 U.S. 731, 739 (1947). If after reaching the merits, the court determines 
the claimed Larson exception to be frivolous or made solely for the purpose of
burning jurisdiction, it clismisses the case for lack of jurisdiction based on sovereign 

immunity. See Larson v. Domestic & Foreign Commerce Corp., supra at 690 n.10.
23 See 337 U.S. at 693-95.
24 506 F.2d at 1283; see 337 U.S. at 690, 695. See generally Crampton, supra 

" t» 14, at 425-29. The scope of emplovment test employed by the Court in Larson
developed initially to expand liability in the private sector. See 8 Holdsworth, 

A History of English Law 472-82 (1925); Comment, Immunity of Government 
Officers: Efp ■ i the Larson Case, 8 Stan L. Rev. 683, 690 & n.31 (1956). 
Ironically, under the Larson test, as private liability' expands, public liability con- 
tri'tv See Bvse, supra note 14, at 1488 & n.27; Comment, supra.

25. Compare Reisman v. Caplin, 317 F.2d 123, 125-26 (D.C. Cir. 1963), aff’d 
•n other grounds, 375 U.S. 440 (1964) (Commissioner authorized to subpoena 

Privileged matter) and Balistrieri v. United States, 303 F.2d 617, 619 (7th Cir. 
1%2 agent authorized to withhold from taxpayer documents relevant to tax 
lubilitx • anti Du Frene Bros. v. United States, 66-1 U.S. Tax Cas. 1(9472, at 86,176 
(S.D. Cal. 1966) (tax collector authorized to execute erroneous levy) with Yoke v. 
Mazzello, 202 F.2d 508, 510-11 (4th Cir. 1953) (collector not authorized to require 
that bond be secured only by corporate surety) and Rothenries v. Ullman, 110 F.2d 
’>30, 592 Id Cir. 1940) (collector not authorized to seize bank account held as 
trrunv' hx the entirety to satisfy tax lien against one tenant). See generally 3

Davis, supra note 17, § 27.00-.04 (Supp. 1970) (limited judicial review produces

J

The court in Eastern Kentucky correctly relied on Larson in ob
serving that the mere allegation of error will not satisfy the doctrine’s 
ultra vires exception.22 23 That conclusion underscores the inequity of 
ipplving the Larson exception in the tax area, however, since it pre
ludes a determination of whether Congress desired judicial review 

of the Secretary’s action. Thus, the court in Eastern Kentucky did 
not consider whether Congress intended to authorize judicial review 

•1 the Secretary’s discretion or even whether the contested ruling 
constituted an abuse of such discretion; instead, the Larson formula- 
tion directed the court simply to analogize to private agency suits 
and to determine whether the Secretary would have been acting with
in the sc-ope of his authority in such a suit.24 Under the Larson test 
a court decides the sovereign immunity issue according to a mechan
ic al formula and avoids the basic inquiry of sovereign immunity: 
whether the suit will unduly interfere with a critical governmental 
function.25
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Although the Larson test has led to inconsistent results,* 26 in tax 
challenge suits, if the plaintiff shows that the ruling is both er
roneous and inconsistent with an accepted historical interpretation of 
the statute in question, his ultra vires challenge probably will succeed. 
In Eastern Kentucky, for example, the court ruled that the plaintiffs 
could invoke the ultra vires exception because their allegation that 
the ruling contravened long-established congressional policy charged 
more than mere error by the Secretary.27 28 29 * Thus the Secretary max 
interpose the sovereign immunity defense only if he exercises au
thority specifically granted by statute. Although the Supreme Court 
in Larson and subsequent sovereign immunity cases has refused to 
limit the scope of authority of governmental officials so strictly and 
instead has relied on a private cause of action analogue,2K lower fed
eral courts seems willing to apply the limitation, at least indirectly.^'

better government; undue interference a fallacious argument); Block, Suits Against 
Government Officers and The Sovereign Immunity Doctrine, 59 Harv. L. Rev. 1060. 
1061 (1946) (avoidance of serious interference with functions of public officers onlv 
valid policy behind sovereign immunity); Crampton, supra note 14, at 396-98, 425-28 
(undue interference with government functioning better protected by other doctrines).

26. See Crampton, supra note 14, at 421-25 (catalog of cases inconsistently 
applying Larson test).

27. 506 F.2d at 1283. The court’s decision recognizes that the Secretary has 
statutory authority only to prescribe rules to effectuate the Code, not to amend, 
broaden, or narrow it. Int. Rev. Code of 1954, § 7805(a); see, e.g., II. Wetter Mfg. 
Co. v. United States, 458 F.2d 1033, 1035 (6th Cir. 1972) (rulemaking authority 
does not include power to amend Code); McMartin Indus, v. Vinal, 301 F. Supn 
749, 755 (D. Neb. 1969), affid, 441 F.2d 1274 (8th Cir. 1971) (Secretary lacks 
power to alter taxing provisions); A & N Furn. & Appl. Co. v. United States, 271 F 
Supp. 40, 47 (D. Ohio 1967) (IRS rules must implement congressional intent). 
Furthermore, although Revenue Rulings presumptively are valid, the courts ul
timately must decide whether the Secretary’s interpretation comports with congres
sional intent. See United States v. Correll, 389 U.S. 299, 304, 307 (1968); cf 
Bittker, supra note 2, at 270-77 (“ADR” system inconsistent with prior regulations 
having force of law; implementation absent congressional approval beyond Sec
retary s authority). A plaintiff may show that the ruling impermissibly extends or 
narrows the statute in question by relying on congressional history or by referring 
to judicial interpretation of the statute. See Tax Analysts & Advocates v. Shultz, 376 
F. Supp. 889, 899-901 (D.D.C. 1974) (Ruling inconsistent with Supreme Court 
interpretation of “beneficiary” under gift tax statute). Additionally, a plaintiff mas 
rely on prior IRS interpretations that Congress tacitly has approved, because if 
Congress reenacts a statute without substantial change after it has been interpreted 
by a ruling or regulation, a court will find that the interpretation enjoys congres
sional approval. See, e.g., United States v. Correll, supra at 305-06; Fribourg Navig. 
Co. v. Commissioner, 383 U.S. 272, 283-84 (1966); Helvering v. Winmill. 305 U.S. 
79, 83 (1938); Old Mission Co. v. Helvering, 293 U.S. 289, 293-94 (19.34).

28. See, e.g., Hawaii v. Gordon, 373 U.S. 57 (1963) (per curiam); Dugan v. Rank 
372 U.S. 609, 622-23 (1963); Larson v. Domestic & Foreign Commerce Corp., 33. 
U.S. 682, 694-95 (1949).

29. See, e.g., Schlafly v. Volpe, 495 F.2d 273, 279 (7th Cir. 1974); Toilet Goods 
Ass’n v. Gardner, 360 F.2d 677, 683 n.6 (2d Cir. 1966), affid, 387 U.S. 158 (1967);
Cattle Feeders Tax Comm. v. Shultz, 74-1 U.S. Tax Cas. f 9121, at 83,069 (XV.D. 
Okla. 1973), rev’d on other grounds, 504 F.2d 462 (10th Cir. 1974).
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Several nontaxpaver plaintiffs have surmounted the sovereign im- 
nnmitx barrier by asserting the second Larson exception, that the 
power under which the Secretary acted is unconstitutional.30 Courts 
have held that constitutional challenges to the Code satisfy the un- 

•nstitutional exception to the sovereign immunitv doctrine;31 indeed, 
> :.ir < onrts have suggested the mere allegation of unconstitutionality 

automatically satisfy that test.32 In McGlotten v. Connally,33 for 
example, a black plaintiff brought a class action to enjoin the Secre- 
tarx of Treasury from implementing certain Code provisions that 
-¿ranted tax benefits to fraternal and nonprofit organizations that ex
bide nonwhites from membership.34 The court noted that sovereign 

immunity did not bar its jurisdiction since the suit fell within the 
unconstitutional action exception to the sovereign immunity doctrine.35

(D.C. Cir. 1973),
U.S. 752
Smith v.

■BHt).
CD Cal. 1973) (claimed violation of first, fourth, and fifth amendments 

b. sovereign immunity).
32 Ser, e.g., Alexander v. American United Inc., 416 U.S. 752, 766 n.5 

BLikmun, J., dissenting), citing Green v. Connally, 330 F. Supp. 1150 (D.D.C.) 
three judge court), aff’d, Coit v. Green, 404 U.S. 997 (1971); Falkenstein v. De- 

partment of Rev., 350 F. Supp. 887, 888 (D. Ore. 1972) (three judge court), appeal 
dumined, 409 U.S. 1099 (1973); Pitts v. Department of Rev., 333 F. Supp. 662, 
y^-70 | .D. Wis. 1971) (three judge court); Cattle Feeders Tax Comm. v. Shultz, 

4-1 I s Fax Cas. ‘ 9121, at 83,069 (W.D. Okla. 1973), rev’d on other grounds, 
VM F.2d 462 (10th Cir. 1974).

H. 338 F. Supp. 448 (D.D.C. 1972) (three judge court).
34 Id ■ ISO ree U.S. Const, amend. V.; Int. Ri\ Corn of 1954 §§ 170(e), 

’OLc). 842(c), 2055, 2106(a), 2522.
15 US F. Supp. at 454 n.27; see Dugan v. Rank, 372 U.S. 609, 621-22 (1963). 

Rjbing t c nstitutional claim virtualh assures that plaintiffs will win the sovereign 
ywnmnh issui but may create standing problems if plaintiffs allege a highly at- 
'onuted injury. See note 82 infra. ' b '
VSCjCh 324, 60 Stat 23/ (1946) (codified in scattered sections of 5

•37. 5 U.S.C. § 702 (1970).
IS Sc< Scanwell Labs., Inc. v. Shaffer, 424 F •')d RV) «7Q , is.. I):,,., Ill Kil ,36. U5 (2d < H 1MBX >!

Plaintiffs max’ avoid the uncertainties of the Larson test altogether 
. bringing suit under the Administrative Procedure Act36 in either 

•hr Second or District of Columbia Circuit, because those circuits 
haxe held that section 10(a) of the APA 37 constitutes an implied 
waiver of sovereign immunity for cases falling under the Act.38 While 
neither court cited legislative history supporting implication of a 
waiver from section 10(a), both courts reasoned that thev must imply 

682, 690 (1949);30 Larson v. Domestic & Foreign Commerce Corp., 337 U.S.
w Dugan v. Rank, 372 U.S. 609, 621-22 (1963).

31 Set- Americans United Inc. v. Walters, 477 F.2d 1169, 1180 
'•id on other grounds, Alexander v. Americans United Inc., 416

Limrd violation of establishment clause of first amendment);
States, 250 F Supp. 803, 806-08 (D.N.J. 1966) (claimed violation of sixth amend- 

But see Matthews v. United States Treas. Dep t, 60 F.R.D. 212, 215-16 
barred

(1974)
United

(1973)
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a waiver to promote the review provisions of the Act.39 Reiving on 
the lack of supportive legislative history, the majority of circuits con
sidering the issue have held that the statute does not mandate an 
implied waiver.4"

39. See 424 F.2d at 873; 411 F.2d at 445.
40. See Littell v. Morton, 445 F.2d 1207, 1212 (4th Cir. 1971); Colson v. 

Hickel, 428 F.2d 1046, 1050-51 (5th Cir. 1970), overruling Estrada v. Ahrens. 296 
F.2d 690, 698 (5th Cir. 1961); Washington v. Udall, 417 F.2d 1310, 1320 (9th 
Cir. 1969); Motah v. United States, 402 F.2d 1, 2 (10th Cir. 1968); Twin Cities 
Chippewa Tribal Council v. Minnesota Chippewa Tribe, 370 F.2d 529, 532 8th Cir 
1967); Cyrus v. United States, 226 F.2d 416, 417 (1st Cir. 1955). The Seventh 
Circuit has held that a statute specifically adopting the APA review provisions would 
constitute a waiver of sovereign immunity. See Schlafly v. Volpe, 495 F.2d 273, 
282 (7th Cir. 1974). The Supreme Court thus far has failed to resolve the split 
between the circuits, although it has stated in dictum that the APA does not waiv 
all sovereign immunity claims. See Blackmar v. Guerre, 342 U.S. 512, 515-16 ( 1952 
(case dismissed for faulty venue).

41. See 506 F.2d at 1283; 376 F. Supp. at 895.
42. 506 F.2d at 1283; 376 F. Supp. at 895; see Scanwell Labs., Inc. v. Shaffer. 

424 F.2d 859, 873 (D.C. Cir. 1973). The APA review provisions do not apply if 
other statutes expressly preclude review of administrative rulings. Administratis« 
Procedure Act § 10, 5 U.S.C. § 701(a)(1) (1970). Therefore, where special 
statutes in the tax area bar taxpayer challenges, the APA waiver theory is inapplic
able. E.g., Anti-Injunction Act, InT. Rev. Code oi 195 1, § 7 121 a
Jones Univ. v. Simon, 416 U.S. 725, 736-37, 742 n.16 (1974) (Anti-Injunction Act 
forecloses judicial preenforcement remedies interfering with orderly tax collection 
and assessment); Cattle Feeders Tax Comm. v. Shultz, 504 F.2d 462, 464-66 ( 10th 
Cir. 1974) (Anti-Injunction Act’s foreclosure of plaintiffs’ claim precludes need to 
examine APA issues); Whelpley v. Knox, 176 F. Supp. 936, 938 (D. Minn. 1959 
(APA waiver inapplicable where Anti-Injunction Act bars suit); Rivoli Truck. Corp, 
v. Scanlon, 162 F. Supp. 53, 55 (E.D.N.Y. 1958) (Anti-Injunction Act precludes 
operation of APA); not s 114-122 infra and accompanying text.

43. See 506 F.2d at 1282-83; 376 F. Supp. at 896.
44. 234 U.S. 627 (1914).
45. 506 F.2d at 1282-83; see Louisiana v. McAdoo, 234 U.S. 627, 632 (1914 

(suit against Secretary of Treasury contesting lowering of sugar tariffs barred y 
sovereign immunity ). The court in Tax Analysts summarily dismissed t < sam 
claim that sovereign immunity acts as an absolute bar. 376 F. Supp. at 896.

The APA waiver theory provided an alternative ground for dis
missal of the government’s sovereign immunity claim in Eastern Ken
tucky and Tax Analysts.41 In rejecting the sovereign immunitv de
fense, those courts could find no basis for distinguishing APA waiver 
of sovereign immunity in the tax area from APA waiver oi sovereign 
immunity in other areas of administrative law.42 The courts max 
have acted rashly in extending the APA waiver theory to tax cases, 
however, since thev failed to analyze fully the government's claim 
that special sovereign immunity tests apply to tax cases.43 In Eastern 
Kentucky, for example, the Government claimed that the Supreme 
Court in Louisiana v. McAdoo44 held that sovereign immunitv acts 
as an absolute bar to all nonstatutory tax suits.45 The Government 
apparently contends that the holding in McAdoo precludes considera
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tion of the Larson exceptions and the APA waiver theory in the tax 
area. Rejecting that implication, the court in Eastern Kentucky ob
served that the Larson exceptions have significantly eroded the hold- 
ing of McAdoo and that the implicit waiver of sovereign immunity 
in section 10(a) of the APA has raised questions about the applic
ability of the sovereign immunity defense in cases involving review 
>f administrative actions.46 In concentrating on the limited prece- 

dential value of McAdoo, however, the court in Eastern Kentucky 
failed to analvze whether courts should apply special sovereign im
munity tests to nontaxpayer suits to prevent intolerable interference 
with IRS functions. The prevention of such interference underlies 
both the sovereign immunity doctrine 47 and the argument that when 
exceptional circumstances exist, courts should not even apply the 
ultra vires exception.48 Nontaxpayers seeking an injunction that 
would decrease taxes may provide those exceptional circumstances 
since such suits potentially interfere with the orderly collection and 
disbursement of revenue.49 If trial courts had jurisdiction to issue 
preliminary injunctions preventing the IRS from enforcing revenue 
ollcction programs pending outcome on the merits, litigation could 

seriously impede the collection of taxes.50

46. 506 F.2d at 1282-83; see Scanwell Labs., Inc. v. Shaffer, 424 F.2d 859, 873 
DC. Cir. 1970). Although not mentioned by the court in Eastern Kentucky, an

additional factor limits the Court’s holding of absolute immunity in McAdoo: after 
fending that sovereign immunity barred the suit, the court in McAdoo further stated that 
th*- contested statute vested the Secretary with complete discretion to determine 
rates of duty. 234 U.S. at 633; see Act of May 8, 1792, ch. 37, § 6, 1 Stat. 280.

47. See note 25 supra and accompanying text.
48. See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 691 n.ll 

1949' suit requesting disposition of sovereign propertv may fail irrespective of ultra
'•ires act North Carolina v. Temple, 134 U.S. 22, 30 (1890) (suit to compel state audi- 
tor to disburse tax monies barred by sovereign immunity despite allegedly unconstitu
tional conduct). See also Schlafly v. Volpe, 495 F.2d' 273, 278-80 (7th Cir. 1974) 

rrvit-w of courts’ applications of extended sovereign immunity protection); L. Jaffe, 
tupra note 14, at 226-27 (interpretation of Larson footnote 11).

49 See Enochs v. Williams Pack. & Navig. Co., 370 U.S. 1, 7 (1962) (Govern
ment must l>e free to assess and collect taxes with minimum of premature judicial 
interference).

50. See Bob Jones Univ. v. Simon, 416 U.S. 725, 736-37, 747 (1974) (govern
ments need to assess and collect taxes with a minimum of judicial interference 
requires dismissal of plaintiff’s challenge of withdrawal of charitable organization 
status). But sc> Alexander v. Americans United Inc., 416 U.S. 752, 769-70 (1974) 
■Btukmun. J. dissenting) (damage to Government from preenforcement challenge 
to withdrawal of charitable organization ruling letter minor and speculative).

Although the courts in Eastern Kentucky and Tax Analysts may have 
tailed to inquire adequately into the purported special tax sovereign 
immunity tests, those courts correctly resolved their respective cases, 
1 »ecaiise the Government could not claim that special circumstances 
existed in those cases in which the plaintiffs actually sought to in
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crease taxes.51 The only conceivable interference in such a case 
results from the possible tie-up of the Service’s legal resources due 
to such litigation.52 The statutory ban on private suits seeking to 
increase the taxes of an individual taxpayer,53 however, should sub
stantially reduce the potential for an undue number of suits. More
over, the cost of litigation in the remaining cases arguably is justified 
as a means of ensuring review of government action. In limiting 
federal court jurisdiction to prevent potential judicial interference with 
the revenue system,54 Congress already has foreclosed certain tax suits. 
Courts that create additional sovereign immunity hurdles to tax chal
lenges tamper with that congressional judgment and do damage to the 
effectiveness of existing review procedures.

51. See 506 F.2d at 1284; 376 F. Supp. at 893-94; notes 139-143 infra.
52. Cf. Enochs v. Williams Pack. & Navig. Co., 370 U.S. 1, 7-8 (1962) (col

lateral purpose of Anti-Injunction Act is protection of IRS from nonstatutorv litigation 
pending refund suit); Int. Rev. Code of 1954, § 7421(a). The collateral purpose 
discussed in Enochs prevents only preenforcement suits; application of the sovereign 
immunity doctrine to nontaxpayer suits would preclude all such suits. See 370 U.S. 
at 7-8.

53. See Wolkstein v. Port of N.Y. Authority, 178 F. Supp. 209, 213 (D.N.J. 1959 
(private litigant cannot sue for tax collection from himself and another); Olson v. 
Mellon, 4 F. Supp. 947, 950 (W.D. Pa. 1933), aff’d sub nom. United States ex rel. 
Knight v. Mellon, 71 F.2d 1021 (3d Cir.) (per curiam), cert, denied, 293 U.S. 615 
(1934); Int. Rev. Code of 1954, § 7401 (no action for tax collection without 
Secretary of Treasury’s authorization).

54. See Int. Rev. Code of 1954, §§ 7401, 7421(a); Revenue Act of 19-35, § 
405, 28 U.S.C. § 2201 (1970); Administrative Procedure Act § 10, 5 U.S.C. § 701 
(1970).

55. The standing requirement seeks to assure a concrete adverseness of interests 
between the parties to ensure that the litigants will present the court with sharply de
fined issues capable of judicial resolution. See, e.g., Association of Data Processing 
Service Orgs., Inc. v. Camp, 397 U.S. 150, 151-52 (1969); Flast v. Cohen, 392 U.S. 
83, 99-100 (1968); Baker v. Carr, 369 U.S. 186, 204 (1962). Numerous com
mentators have analyzed extensively the general issue of standing to challenge ad
ministrative actions, but few have studied that topic specifically in the context of tax 
suits. See generally 3 K. Davis, supra note 17, § 22, at 208-94 (1958); id. at 702-87 
(Supp. 1970); K. Davis, supra note 14, at 419-39; L. Jaffe, supra note 14, at 
459-545; Albert, Standing to Challenge Administrative Action: An Inadequate Sur
rogate for Claim for Relief, 83 Yale L.J. 425 (1974); Davis, The Liberalized Lau 
of Standing, 37 U. Chi. L. Rev. 450 (1970); Jaffe, Standing Again, 84 Harv. L. Rev 
633 (1971); Scott, Standing In The Supreme Court—A Functional Analysis, 86 
Harv. L. Rev. 645 (1973); Sedler, Standing, Justiciability, and All That: A Be
havioral Analysis, 25 Vand. L. Rev. 479 (1972).

Standing

In entertaining a tax challenge suit, a federal court must determine 
that the plaintiff has standing to challenge a Revenue Ruling.55 Plain
tiffs whose personal tax assessments have been increased bv a ruling 
generally sue under a statutory provision and thus can show the direct 
harm to a protected interest that confers the necessary standing to 
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site/' A plaintiff who claims to be adversely affected by a revenue 
rulin'/ but who does not allege an incorrect assessment of his own 
taxes must rely on nonstatutorv forms of review * 57 * and faces a more 
difficult task in establishing his standing to sue. Such a plaintiff may 
base his standing to sue on section 10(a) of the Administrative Pro- 
edure Act ,s but must first satisfy the two-pronged APA standing test 

set out bv the Supreme Court in Association of Data Processing Service 
Organizations, Inc. v. Camp:59 60 61 the plaintiff must allege that he has 
suffered or is likely to suffer actual injury resulting from the agency’s 
action,’ and he must also show that the interest he seeks to protect 
arguably is within the zone of interests to be protected or regulated 
bv the statute in question.01

56 See, e.g., Kennedy v. Commissioner, 339 F.2d 335, 337 (7th Cir. 1964); 
Moser v Wood, 235 F. Supp. 547, 550-51 (D. Ariz. 1964); Import Wholesalers Corp. 
. United States, 368 F.2d 577, 580 (Ct. Cl. 1966); Int. Rev. Code of 1954, §§ 6212, 
6213, 7422; 28 U.S.C. § 1346(a)(1) (1970).

57. Nonstatutory review commonly takes the form of suits for injunction and 
ledaratory judgment. See Declaratory' Judgment Act, 28 U.S.C. §§ 2201-02 (1970). 
See generally 3 K. Davis, supra note 17, § 23.04-.06, at 307-17 (Supp. 1970); 
I. Jaffe, supra note 14, at 193-94.

.58. 5 U.S.C. § 702 (1970).
59. 397 U.S. 150 (1969).
60. Id. at 152. The Supreme Court has held that the case or controversy clause 

i article III mandates that the plaintiff show sufficient personal injury to give him
a stake in the outcome. See Barlow v. Collins, 397 U.S. 159, 164 (1970) (injury 
ainstitutional requirement for standing under the APA); Baker v. Carr, 369 U.S. 
186, 204 (1962) (stake in outcome constitutionallv required to present dispute in 
adversary context); U.S. Const, art. Ill, § 1. Court dicta that Congress may confer 
standing by statute, however, undercuts the constitutional nature of the injury re- 
quirem« ' See Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 212 (1972) 

White. J., concurring); Sierra Club v. Morton, 405 U.S. 727, 732 n.3 (1972). 
Some authorities have rationalized this apparent dichotomy by interpreting the latter 
cases as empowering Congress to create new interests, the violation of which causes 
in)un to persons claiming to possess that interest. See Linda R.S. v. Richard D., 
lit) U.S. 614, 617 n.3 (1973); Albert, supra note 55, at 485-86 n.290. See also 
Me, \upra note 55, at 635 (statute may constitutionally allow class of private citizens 
to act as private attorneys general without demonstrating injury).

61. .397 U.S. at 152-53; see Barlow v. Collins, 397 U.S. 159, 164 (1970).
62 506 F.2d at 1281. The Supreme Court has ruled that an organization must 

show particularized injury to itself or its members in order to have standing to 
challenge administrative actions. Compare United States v. Students Challenging 
Regulatory Action Procedures (SCRAP), 412 U.S. 669, 685 (1973) (injury to 
UNthrtu lnten-st of organization members confers standing on organization) with 
Siena Club v. Morton, 405 U.S. 727, 739 (1972) (organization’s mere interest in 
[environmental) problems” insufficient to confer standing on organization as public 
representative). One court has relied on this distinction between a general concern

INJURY IN FACT

Attempting to meet the Data Processing actual injury test, the or
ganizational plaintiff in Eastern Kentucky alleged that the challenged 
ruling deprived its members of medical services.62 Such noneconomic 



1274 The Georgetown Law Journal [Vol. 63:1263

injury has sufficed to satisfy the injury in fact test,03 since proper 
analysis looks to the directness of the nexus between the alleged in
jury and the agency action, rather than the type of injury. In grant
ing the plaintiff’s motion for summary judgment, the trial court in 
Eastern Kentucky properly applied this injury in fact test and con
cluded that plaintiffs had established sufficient injury for them to 
have standing to challenge the tax ruling.04 Although the plaintiffs 
had not demonstrated indisputably that their injury resulted from 
the action of the Secretary,05 the court ruled that the plaintiff had 
met the standing test by raising a correlation between the ruling and 
the injury as demonstrable as that raised by the plaintiffs in United 
States v. Students Challenging Regulatory Agency Procedures 
(SCRAP).™

with a problem and particularized injury to the plaintiff to dismiss a suit in the tax 
area. See Matthews v. United States Treas. Dep’t, 60 F.R.D. 212, 214-15 (C.D. 
Cal. 1973) (plaintiff’s interest in other citizens’ first amendment rights insufficient to 
grant standing).

Although reversing the district court’s opinion on the merits, the court of appeal' 
in Eastern Kentucky adopted the trial court’s conclusions on standing without com
ment. See 506 F.2d at 1282 n.6. References to the discussion of standing in 
Eastern Kentucky, therefore, will be to the district court opinion, unless otherwise 
stated.

63. See e.g., United States v. Students Challenging Regulator}- Action Procedures 
(SCRAP), 412 U.S. 669, 686 (1973) (injury to aesthetic and environmental well
being); Association of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150, 
154 (1969) (dictum) (injury may be noneconomic); Office of Commun. of Unites! 
Church of Christ v. FCC, 359 F.2d 994, 1000-06 (D.C. Cir. 1966) (aesthetic interest 
in broadcast programming); Scenic Hudson Preserv. Conf. v. FPC, 354 F.2d 608, 
616 (2d Cir. 1965) (conservation and recreational interests); cf. Abington School 
Dist. v. Schempp, 374 U.S. 203, 224 & n.9 (1963) (non-APA challenge; standing 
based on first amendment interest).

Proving a direct connection between IRS action and economic injurs is usualh 
easier than establishing such a connection where the plaintiff alleges onlv noneconomic 
injury. See Cattle Feeders Tax Comm. v. Shultz, 74-1 U.S. Tax Cas. r 9121 (W.D. 
Okla. 1973), rev’d on other grounds, 504 F.2d 462 (10th Cir. 1974). Few cases 
attacking IRS action have involved attenuated injury. This dearth of precedent 
reflects a statutory bar against individual claims seeking to collect taxes on behalf 
of the Government from a third party. See Wolkstein v. Port of N.Y. Authority. 178 
F. Supp. 209, 213 (D.N.J. 1959); Int. Rev. Code of 1954, § 7401 (no action for 
collection without official authorization). Courts have confronted issues of at
tenuated injury where parties claim that unauthorized tax benefits to their business 
competitors have caused injury to their ability to compete, and thus claim the same 
benefit in a refund suit. See I.B.M. v. United States, 343 F.2d 914, 923-24 (Ct. 
Cl. 1965), cert, denied, 382 U.S. 1028 (1966); cf. Farmers & Merchants Bank v. 
United States, 341 F. Supp. 929 (N.D.W. Va. 1972) (fact that competitors erroneoush 
paid less tax than plaintiff did not justify tax refund absent IRS misconduct).

64. See 370 F. Supp. at 330 & nn.8, 9.
65. Id. at 330.
66. Id.; see 412 U.S. 669, 685-90 (1973). In granting standing to the plain

tiffs the court relied on affidavits of individuals who had been denied medical 
care subsequent to the contested Ruling because of indigency, on testimony before 
a congressional committee indicating the dependence of nonprofit hospitals on charit
able organization tax status, and finally on the court’s reasonable belief that an
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The court’s comparison of the allegations in Eastern Kentucky with 
those in SCRAP was incorrect. In SCRAP the Supreme Court ruled 
that the plaintiffs’ allegations were sufficient to survive a motion to 
dismiss and implied that the plaintiff might face a heavier burden 
of proof to sustain a motion for summary judgment.* 67 68 Thus, the 
court in Eastern Kentucky mistakenly applied a pleadings test rather 
than a summary judgment test. The court undoubtedly reached the 
correct conclusion, however, since plaintiffs had shown that the tax 
exempt hospitals had denied them health services and that the nexus 
between this denial and the agency action was at least an issue of 
fact/'’'* The ultimate validity of the court’s conclusion is supported 
by the Supreme Court’s holding in SCRAP that to meet the standing 
test allegations need not be indisputably proven but need only be 
capable of proof at trial.69

. Immbtrative decision that eliminates substantial benefits once virtually guaranteed 
bs the Government must have adversely affected the plaintiffs. See 370 F. Supp. 
at 329-30 & nn.8, 9.

67. See 412 U.S. at 689 & n.15. Plaintiff’s burden at the summary judgment 
stage is to produce evidence demonstrating injury capable of proof at trial. If plain- 
tiff loes not prove injury at trial, he should lose the suit for failure to prove the 
merits of his claim. See id.; Jerome v. Ross, 7 Johns, ch. 315 (N.Y. 1823). See 
also Jaffe, supra note 55, at 634 & n.9 (unclear whether inquiry into zone of interests 
reaches merits of protected interests).

68. The court recognized that the plaintiffs had not established the connection 
between the Secretary’s action and the unavailability of health services by “ironclad 
documentation.'’ See 370 F. Supp. at 330. Such documentation is unnecessary, 
however, to meet plaintiff’s burden of showing injury capable of proof at trial, and 
thus the court properly conferred standing on the plaintiffs. See United States v. 
Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 688-89

1973 The Government apparently recognized the merits of the court’s holding 
because it did not press the standing issue on appeal. See 506 F.2d at 1282 n.6.

69. See 412 U.S. at 689.
70 See 370 F. Supp. at 330. Compare id. (standing granted although nexus 

between Ruling and severe health care crisis confronting nation’s poor difficult to 
establish) with Tax Analysts & Advocates v. Simon, 390 F. Supp. 927, 942 (D.D.C. 
1975) during energy crisis, standing denied to plaintiff to contest Ruling despite 
plaintiff's evidence of income loss due to Ruling’s tax benefit to oil importers).

71. Compare United States v. Students Challenging Regulatory Agency Procedures, 
(SCRAP), 412 U.S. 669, 688 (1973) (alleged impact on environment of ICC action 
sufficient to confer standing) with Roe v. Wade, 410 U.S. 113, 128 (1973) (abortion 
‘> db-g< d detrimental effect on marriage too speculative to confer standing).

■ '>ii of the public interest as a separate factor conflicts, however, with the 
view that courts must apply consistently the injury in fact requirement unless Congress 

In applving the less onerous pleadings test and accepting proof of 
a more tenuous nexus between agency action and the plaintiffs’ in- 
pirv. the court in Eastern Kentucky may have perceived that the pub- 
li( interest lay on the side of the plaintiffs.70 Such analysis comports 
with the Supreme Court’s recent decision in SCRAP, in which the 
Court decided the standing issue in light of its underlying assessment 
if the public interest.71 In reading narrowly the Court’s approval 
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of the highly attenuated injury in SCRAP, however, some writers be
lieve that the test is applicable only in environmental cases, where the 
public interest is strong and nexus is likely to be weakest.72 Whether 
a court views the public interest on the side of protecting the rights 
claimed by the plaintiff or on the side of guarding against interference 
with IRS administrative process thus may color its view of a plain
tiff’s standing.73

intended to impose a higher standard. See United States v. Students Challenging 
Regulatory Agency Procedures (SCRAP), supra at 689 n.14 (APA does not require 
higher degree of injury than that constitutionally required); Trafficante v. Metro
politan Life Ins. Co., 409 U.S. 205, 209 (1972) (Congress defined standing under 
Civil Rights Act of 1968 as broadly as article III); Barlow v. Collins, 397 U.S. 159, 
164 (1970) (Court equated article III requirement with injury in fact test); As
sociation of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 152 (1969) 
(Court initially analyzed constitutional and APA challenge under article III). The 
Supreme Court legitimately could consider the public interest in the context of the 
Court’s requirement that there be a direct nexus between the injury' and the chal
lenged action or between plaintiff’s status and the asserted claim, however, especially 
if issues of comity, federalism, or constitutional litigation are involved. See Schles
inger v. Reservists Comm. To Stop The War, 418 U.S. 208, 226-27 (1974) (general 
citizenship interest insufficient to confer standing); United States v. Richardson, 
418 U.S. 166, 175 (1974) (no nexus between taxpayer status and challenged statute); 
Linda R.S. v. Richard D., 410 U.S. 614, 618 (1973) (insufficient showing of nexus 
between failure to receive child support and alleged nonenforcement of criminal 
statute); Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 167-68 (1972) (no nexus 
between racially discriminatory denial of service and challenge to lodge’s membership 
policy).

72. See Note, Standing to Challenge Governmental Actions Which Have an In
substantial or Attenuated Effect on the Environment, 1974 Duke L.J. 491, 503-05. 
See also 40 Brooklyn L. Rev. 421 (1973).

73. Compare Bob Jones Univ. v. Simon, 416 U.S. 725, 739 n.10 (1974) (argu
ment that reinstituting charitable organization status will not injure government’s 
ability to collect revenue too speculative) with Alexander v. Americans United Inc., 
416 U.S. 752, 769-70 (1974) (Blackmun, J., dissenting) (argument that reinstitut
ing charitable organization status will injure government’s ability to collect revenue 
too speculative).

74. 376 F. Supp. at 891.
75. Tax Analysts and Advocates claimed standing as the representative of one of 

its members, Field, a named plaintiff. 376 F. Supp. at 898; see United States v. 
Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 685 
(1973) (organization’s standing based on members’ claim of injury from agency ac
tion); Sierra Club v. Morton, 405 U.S. 727, 739 (1972) (organization lacks standing 
absent allegation of injury to itself or its members); note 62 supra.

The Tax Analysts decision presents another example of how a 
court’s desire to vindicate the public interest can becloud its analysis 
of injury in fact. In moving for summary judgment, the organiza
tional plaintiff, Tax Analysts and Advocates, alleged that the con
tested Ruling misconstrued the gift tax statute and allowed major 
contributors to political campaigns to escape tax liability; the ruling 
thereby allowed such contributors to retain tax monies for even larger 
contributions in the future.74 A member of Tax Analysts and Ad
vocates 75 also alleged personal injury in that the Ruling reduced his 
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ability as a small contributor to elect and influence public officials 
relative to that of contributors financially able to take advantage of 
the Revenue Ruling and make larger donations as a result of that 
Ruling.7’1 In accepting plaintiffs’ claim that loss of political influence 
amounted to a specific and perceptible harm, the court reasoned that 
the plaintiffs possessed a sufficient stake in the controversy to impart 
the necessary adverseness and that they were not merely interested 
in the problem of proper revenue collection.76 77 The court properly 
granted standing despite the fact that the injury also affected a broad 
lass of citizens.78 79 The court in Tax Analysts made the same mistake 

as the court in Eastern Kentucky by granting standing based on a 
pleadings test at the summary judgment stage; it held that the causal 
link between the alleged injury and the ruling was “somewhat strained” 
but more persuasive than that upheld in SCRAP.' ' The court in Tax 
Analysts rested its decision solely on the pleadings, however, and did 
not consider the affidavits setting out facts admissible in evidence as 
did the court in Eastern Kentucky.80 In so limiting its analysis, the 
•ourt failed to determine not only whether the plaintiffs could estab

lish the nexus between agency action and injury at trial but also 
whether the injury itself was capable of proof.81

76. 376 F. Supp. at 898.
77. Id. at 898-99; see Sierra Club v. Morton, 405 U.S. 727, 739 (1972); note 75 

tupra.
78. See United States v. Students Challenging Regulatory Agency Procedures 

SCRAP), 412 U.S. 669, 687-88 (1973) (to deny standing to broad class of affected
individuals would leave most injurious government actions unquestioned); Environ
mental Defense Fund, Inc. v. Hardin, 428 F.2d 1093, 1097 (D.C. Cir. 1970) (af- 
fected consumers have standing to challenge Secretary of Agriculture’s regulation of 
DDT); Reade v. Ewing, 205 F.2d 630, 631-32 (D.C. Cir. 1953) (affected consum
ers have standing to challenge Federal Security Administration’s labeling order). But 
Me Tax Analysts & Advocates v. Simon, 390 F. Supp. 927, 937, 940 (D.D.C. 1975) 
(undiff« rt-ntiated injury suffered by every taxpayer fails APA injury in fact test). 
See generally 3 K. Davis, supra note 17, §§ 22.09-5, 22.09-6 (Supp. 1970). Alleging 
i 'mall injury to a large class of plaintiffs does create, of course, a practical problem, 
since this type of injury may be less capable of proof than an injury unique to a 
particular plaintiff.

79. 376 F. Supp. at 899; see 412 U.S. at 688-90 & n.15.
80. 376 F. Supp. at 899; see 370 F. Supp. at 330; note 66 supra.
81. See 376 F. Supp. at 899.

Tax Analysts, like Eastern Kentucky, suggests that perception of 
the public’s interest will influence a court’s resolution of the standing 
issue. A political climate disfavoring possible manipulation of the 
IRS by politicians interested in larger contributions, for example, may 
have influenced the court’s imprecise application of the SCRAP test. 
Had the court in Tax Analysts been more willing to apply the SCRAP 
decision strictly, the plaintiffs would have faced the difficult task of 
developing some evidence tending to prove their allegations. Al
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though difficult, their task would not have been impossible, because 
the plaintiffs may refer to their affidavits to show that they will be 
able to establish at the trial the causal link between the ruling and 
the alleged injury.82

82. Plaintiffs were able to produce affidavits tending to show that contributors to 
the 1972 presidential campaigns used the Ruling to avoid gift tax liability. See Af
fidavit of Marian Pearlman 2, Tax Analysts & Advocates v. Shultz, 376 F. Supp. 889 
(D.D.C. 1974); Affidavit of Phillip Hughes 2-3, id. Plaintiffs produced no direct 
evidence that such tax avoidance impaired their political power. But see Tax Analysts 
& Advocates v. Simon, 390 F. Supp. 927 (D.D.C. 1975). In Tax Analysts II 
plaintiffs claimed that a misconstruction of the foreign tax credit provisions of the 
Code by the IRS resulted in the substantial loss of tax revenue. Plaintiff*s Statement 
of Points & Authorities in Opposition to Defendant’s Motion to Dismiss at 25. Plain
tiffs claimed injury, inter alia, as taxpayers, because the shortfall resulting from the 
Ruling would have to be made up by other taxpayers. Id. In addition to the highlx 
speculative nature of such injury, its undifferentiated effect on all federal taxpayers 
was insufficient to confer standing. In denying standing, the court analogized the 
suit to a general constitutional attack on expenditures by a taxpayer and applied the 
stricter constitutional standard rather than the APA test. Tax Analysts & Advocates v. 
Simon, supra at 932-37. See also Schlesinger v. Reservists Comm, to Stop the War, 
418 U.S. 208, 227-28 (1974); Bittker & Kaufman, Taxes and Civil Rights, “Constitu- 
tionalizing” the Internal Revenue Code, 82 Yale L.J. 51, 55 & n.18 (1972).

83. See Association of Data Processing Service Orgs. v. Camp, 397 U.S. 150, 153 
(1970). Judicial attempts to delineate the zone of interest test have led to some con
fusion. See Arnold Tours, Inc. v. Camp, 428 F.2d 359, 360-61 (1st Cir.), rev’d per 
curiam, 400 U.S. 45 (1970) (travel agents arguably protected by Bank Service Cor
poration Act). See also 3 K. Davis, supra note 17, § 22.07 (Supp. 1970).

84. See Association of Data Processing Service Orgs. v. Camp, 397 U.S. 150, 154 
(1970).

85. See Albert, supra note 55, at 475 n.230; Sedler, supra note 55, at 486 (1972) 
(no reported case dismissed on zone of interest grounds where court found injury in 
fact).

86. 376 F. Supp. at 897. The court in Tax Analysts II rejected this view 
and found both that the plaintiff was not within the zone of interest and that he did 
not meet the injury in fact requirement. 390 F. Supp. at 939, 941-42.

87. See 3 K. Davis, supra note 17, §§ 22.02, 22.07; Albert, supra note 55, at 496- 
97; Jaffe, supra note 55, at 634; Sedler, supra note 55, at 511.

ZONE OF INTEREST

Tax plaintiffs able to overcome the injury in fact test will confront 
the second half of the Data Processing test: the asserted interest 
arguably must fall within the zone of interest that the statute in 
question protects or regulates.83 Judicially created as a rule of self 
restraint, the zone of interest test conserves judicial resources for those 
interests that Congress strongly wishes to protect.84 This test need 
not create a severe problem, however, since courts are unlikely to 
dismiss an action on this ground.85 In Tax Analysts, for example, the 
court found the zone of interest inquiry only collateral and did not 
investigate whether the plaintiffs were within the statute’s zone of 
interest.86 That opinion reflects the growing view that the zone of 
interest test does not aid analysis of the standing issue.87 The Su
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preme Court continues to uphold the test,88 89 however, and the pos
sible future application of the zone of interest test raises a major 
theoretical hurdle for tax plaintiffs.

S3. See United States v. Students Challenging Regulator}7 Agency Procedures 
>CRAP), 412 U.S. 669, 686 n.13 (1973) (plaintiffs’ environmental interests within 

zone of protected interest); Sierra Club v. Morton, 405 U.S. 727, 733 & n.5 (1972) 
zone of interest test applicable).

89. 370 F. Supp. at 331.
90. Id. at 331-32 & nn.12-14; see Int. Rev. Code of 1954, § 501(c)(3); H.R. 6715; 

'-sth Cong., 1st Sess. (1924). In 1969 the House proposed to eliminate a hos
pital’s need to pros ide no-cost or low cost care to indigents to qualify as a charitable 
organization. H.R. 13270, 91st Cong., 1st Sess. (1969); see H.R. Rep. No. 413, 91st 
Cong., 1st Sess. 43 (1969). The Senate readopted the then existing language. See 
S Rep. No. 552, 91st Cong., 1st Sess. 61 (1969). Congress finally adopted the Sen- 
ite’s version. See Tax Reform Act of 1969, Pub. L. No. 91-172, § 508, 83 Stat. 487.

91 370 F. Supp. at 331; see Commissioner v. Battle Creek, Inc., 126 F.2d 405, 
406 (5th Cir. 1942) (hospital may seek pavment from those able to pay yet remain 
charitable organization if it provides free treatment to indigents); Intercity7 Hosp. Ass’n 
v. Squire, 56 F. Supp. 472, 475 (W.D. Wash. 1944) (hospital eligible for charitable 
treatment partially because of liberal admittance policy for indigents); Sonora Com
munity Hosp. v. Commissioner, 46 T.C. 519, 525 (1966) (provisions of hospital serv
il e alone insufficient to qualify as charitable institution); Lorain Ave. Clinic v. Com- 
missioner, 31 T.C. 141, 160-6T, 163 (1958) (insubstantial aid to poor a ground for 
denying charitable status to hospital).

92. 370 F. Supp. at 331 & n.12; see Int. Rev. Code of 1954, § 501(c)(3); Rev. 
Rul 185, 1956-1 Cum. Bull. 202; I.T. 1800, II-2 Cum. Bull. 1128 (1923) (hospital’s
haritable status requires that it give relief to poor).

93. 370 F. Supp. at 331-32.
94. Compare ia. with id. at 337-38.
95. Sec Barlow v. Collins, 397 U.S. 157, 176-78 (1970) (Brennan, J., with White, 

J, dissenting) (standing, reviewability, and merits deserve separate treatment); Albert, 
supra note 55, at 495-97. See also Davis, supra note 55, at 462-65.

Zone of Protected Interests. In Eastern Kentucky the court
rejected the government’s argument that hospitals were the sole in
tended beneficiaries of the charitable exemption provision of the 
( >de' After an exhaustive analysis of the legislative history,90 judi- 

ial precedent,91 and IRS policy on the subject,92 the court con
cluded that Congress arguably enacted the charitable organization 
provision to protect the interests of the recipients of the charitable 
services.' 3 Examining the scope of the statute’s protection in order 
to determine the standing issue, in turn, necessarily requires inquiry 
into the merits of a plaintiff’s claim that the defendant has violated 
the plaintiff’s legally protected interest. In granting summary judg
ment in Eastern Kentucky, for example, the court essentially adopted 
its discussion of standing as a resolution of the merits.94 Use of the 
zone of interest test to determine the merits of a case presents at 
least one danger: courts may apply the nebulous standing formula 
if "arguably within the zone of interests” to determine the merits 
>f the plaintiff’s claim of a legallv protected interest.95 Courts should 
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continue to review thoroughly the statutory language and legislative 
history at the threshold stage of determining standing, however, since 
a cursory review might lead courts to dismiss plaintiffs who can estab
lish their legally protected interest only after extensive investigation. "

The potential for premature dismissal of the plaintiff’s action ex
isted in Tax Analysts, because nothing in the legislative history evi
denced a congressional intent to protect small political contributors.96 97 
The court’s refusal to apply the zone of interest test, of course, 
avoided a dismissal based on a finding that the statute was not 
designed to protect the plaintiff. If the court had inquired into the 
zone of protected interest, however, Tax Analysts and Advocates 
could have advanced three alternative arguments. The plaintiffs 
initially could have claimed that the gift tax statute protects the 
interests of all small donors and that small political contributors are 
merely a subset of that broader protected class. The Supreme Court 
apparently has accepted this process of defining the interest of the 
plaintiff in the broadest conceivable manner.98 99 While such a test 
expands the class of individuals granted standing, the breadth of 
the test frustrates precise application and may engender unjust re
sults." Second, if the court had defined plaintiffs’ interests nar
rowly as that of small political contributors, plaintiffs could have re
sponded that the zone of interest test does not require an affirmative 

96. See Barlow v. Collins, 397 U.S. 159, 178 (1970) (Brennan, J., with White, 
J., dissenting); Tax Analysts & Advocates v. Simon, 390 F. Supp. 927, 942 (D.D.C. 
1975). In Tax Analysts II Chief Judge Hart relied on Supreme Court precedent 
for the proposition that the Code sections protecting against double taxation were not 
designed to protect domestic oil producers. 390 F. Supp. at 940; see Burnet v. Chicago 
Portrait Co., 285 U.S. 1, 7 (1932); Int. Rev. Code of 1954, §§ 901(b), 903. Plaintiffs 
might have been able to show in a full trial that the provisions in question were designed 
to protect domestic competitors as well. See Note, Tax Incentives to Investment Abroad. 
8 Stan. L. Rev. 77, 91-92 (1955) (purpose of statute to ensure tax neutrality; foreign 
income taxed at rate at least equal to domestic income); Int. Rev. Code of 1954, §§ 
901(b), 903.

97. See Int. Rev. Code of 1954, § 2503(b); S. Rep. No. 1622, 83d Cong., 2d Sess. 
126-27 (1954); H.R. Rep. No. 1337, 83d Cong., 2d Sess. 93 (1954).

98. See United States v. Students Challenging Regulatory Agency Procedures 
(SCRAP), 412 U.S. 669, 686 n.13 (1973) (general environmental interest confers 
standing); Arnold Tours, Inc. v. Camp, 400 U.S. 45, 46 (1970) (per curiam) (Bank 
Service Corporation Act arguably protects all competitors of national banks); Barlow v. 
Collins, 397 U.S. 159, 164 (1970) (Food and Agriculture Act protects interests of 
tenant farmers).

99. See Arnold Tours, Inc. v. Camp, 428 F.2d 359, 361 ( 1st Cir.), rev'd per curiam, 
400 U.S. 45 (1970). See also 3 K. Davis, supra note 17, § 22.00 (Supp. 1970) (re
view of legislative history indicates Barlow incorrectly decided). In Arnold Tours 
Judge Aldrich searched the legislative history of the Bank Service Corporation Act but 
found nothing indicating that it protected travel agents. 428 F.2d at 360-61; see 
Bank Service Corporation Act § 4, 12 U.S.C. § 1864 (1970). In reversing, the Su
preme Court held that travel agents were part of the broader class of competitors 
whose interests the Act protected. 400 U.S. at 46.
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finding that the statute protects the plaintiffs; rather, a statute with 
t 'vneral protective effect confers standing absent specific legislative 
intent to exclude the plaintiffs.1"" Such a negative formulation of 
the test conserves judicial resources and prevents premature dismis
sal of a suit.1"1 Supreme Court dicta, however, suggests approval of 
die stricter Data Processing standard.100 101 102 Finally, plaintiffs could have 
asserted that the court should delineate the protected zone in light 
if the entire statutory scheme.103 Applying this argument, plaintiffs 

in Tax Analysts similarly could have alleged that the Code protects 
the interests of all taxpayers by establishing an equitable tax system.104 
Bv including all taxpayers in the zone protected by the Code, how
ever, such an argument effectively destroys the zone of interest test 
in the tax area and achieves the same result as the court’s nonappli
cation of the test in Tax Analysts.

100. See Jaffe, supra note 55, at 634 (Arnold Tours decided on general protective 
effect theory).

101. See Davis, supra note 55, at 468-69 (injured party should have standing absent 
contrary statute or public policy). But see Jaffe, supra note 55, at 636 (individuals 
merely affected by statute should not have standing).

102. See United States v. Students Challenging Regulatory Agency Procedures 
SCRAP), 412 U.S. 669, 686 n.13 (1973); Sierra Club v. Morton, 405 U.S. 727, 733

(1972).
103. See Investment Co. Inst. v. Camp, 401 U.S. 617, 620-21 (1971) (legislative 

histon of particular statute overridden by legislative intent embodied in general statu
tory scheme).

104. 1st. Rev. Code of 1954, §§ 2501, 2503(b); see S. Rep. No. 1622, 83d Cong., 
2d Sess. 1-2 (1954); H.R. Rep. No. 1337, 83d Cong., 2d Sess. 1-2 (1954). The court 
in Tax Analysts 11 rejected this argument, finding it vague, uncodified, and in 
furtherance of only one of the competing goals of the Code. 390 F. Supp. at 937. 
See generally Bittker & Kaufman, supra note 82, at 55 (courts will deny standing to 
renew Rulings and Regulations absent concrete interest).

105. See Association of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150, 
153 (1970).

106. See Barlow v. Collins, 397 U.S. 159, 176-77 (1970) (Brennan, J., with White, 
Banting) (meaning of zone of regulated interests obscure); Albert, supra note

55, at 475 n.230; Sedler, supra note 55, at 486-87, 511.

Zones of Regulated Interest. As an alternative basis for meet
ing the second prong of the Data Processing test, nontaxpayer plain- 
tiffs such as Tax Analysts and Advocates may argue that they fall 
within the zone of interests that the statute regulates.105 Although 
the courts have not analyzed closely the scope of this test,106 the zone 

t regulated interest standard presumably addresses the situation 
where the courts otherwise might deny standing to an industry reg- 
dated solely for the protection of the public to challenge decisions 

affecting that industry.
The courts in Eastern Kentucky, Cattle Feeders, and Tax Analysts 

did not consider applying the zone of regulated interest test to tax 
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challenge suits. Cattle Feeders provides a clear example, however, 
of plaintiffs falling within the zone of interests regulated by tax 
statutes. Plaintiffs had built their cattle feeding business around a 
tax loophole that allowed outside investors to deduct certain pre
paid business expenses.107 By deducting expenses that the taxpavers 
properly should have taken the following year, the limited partners, 
nonfarming outside investors, distorted their taxable income and took 
advantage of an IRS Regulation designed to protect working farm
ers.108 The challenged Ruling destroyed this tax incentive for out
side investors by eliminating deductions made for the purpose of 
tax avoidance or those that resulted in material distortion of in
come.109 Plaintiffs in this action, in turn, represented the general 
managing partners of the cattle feeding businesses who financed their 
operations through these outside sources.110 Thus, the Ruling clearh 
had the effect of regulating plaintiffs’ businesses by eliminating poten
tial sources of investment.

107. 504 F.2d at 463; see Int. Rev. Code of 1954, §§ 162, 471.
108. 504 F.2d at 463-64; see Treas. Reg. § 1.471-6(a) (1958) (farmer may deduct 

cost of feed in year of purchase but need not use feed for many years).
109. 504 F.2d at 463 n.l; see Rev. Rul. 73-530, T.I.R. No. 1260 (Dec. 6, 1973).
110. 504 F.2d at 463.
111. Plaintiff’s donations fell within the $3000 nontaxable limit, and therefore were 

unaffected by the challenged Revenue Ruling. 376 F. Supp. at 893; see Rev. Rul. 
355, 1972-2 Cum. Bull. 532.

112. Similarly, plaintiffs in Tax Analysts II could have argued that since the 
challenged rulings affect the price of oil, those rulings indirectly regulate the individual 
plaintiff’s conduct as a domestic producer. See 390 F. Supp. at 929-930; Rev. Rul. 
552, 1968-2 Cum. Bull. 306; Rev. Rul. 296, 1955-1 Cum. Bull. 386. Since the judge 
found that plaintiffs had sustained no injury and did not fall within the zone of pro
tected interests, the result probably would have been the same. See 390 F. Supp. at 
941. See also Bittker & Kaufman, supra note 82, at 55.

113. See Sedler, supra note 55, at 486, 489.

Tax Analysts presents a more difficult question regarding applica
tion of the zone of regulated interest test. Although the statutes in 
question directly regulated the individual plaintiff’s general gift tax 
liability resulting from his political contributions, the specific ruling 
challenged by the plaintiff did not affect his tax liability.111 Plain
tiffs could have argued that the effect of the Ruling decreased the 
relative impact of his donation and reduced his willingness to donate. 
Thus, the statute arguably regulated his conduct.112 Plaintiffs most 
likely will not have to present such attenuated arguments, however, 
since courts have demonstrated a willingness to construe the zone 
test broadly.113 A court should require only that the statute in ques
tion, rather than the specific statutory interpretation challenged, reg
ulates plaintiff’s tax liability.
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Anti-Injunction Act

The tax Anti-Injunction Act 114 presents an additional potential bar
rier to nontaxpayer suits challenging tax rulemaking. The Act provides 
that no person may maintain any suit for the purpose of restraining 
the assessment or collection of any tax.115 Several courts recently 
have interpreted the breadth of this prohibition. The Tenth Circuit 
held in Cattle Feeders that the Anti-Injunction Act barred injunctive 
relief for plaintiff taxpayers and nontaxpavers challenging a Ruling in 
order to decrease their own and their associates’ tax liabilities.116 In 
contrast, in Eastern Kentucky the District of Columbia Circuit held 
that where nontaxpayers challenge a Ruling in order to increase tax 
assessments, the Act does not bar injunctive relief.117 Finally, in 
enjoining operation of a Ruling that plaintiff nontaxpayers claimed 
illegally decreased tax liabilities, the District Court for the District 
of Columbia in Tax Analysts held the Anti-Injunction Act inap
plicable.1^

114. 1st. Rev. Code of 1954, § 7421(a).
115. Id.; see Fullan v. Kinsinger, 20 F. Cas. 44 (Xo. 11,463) (C.C.S.D. Ohio 1870) 

Anti-Injunction Act constitutional). The Anti-Injunction Act provides for two spe
cific statutory exceptions not generally relevant to rulemaking suits. Taxpayers who 
have invoked the jurisdiction of the Tax Court for a redetermination of a deficiency 
nir. enjoin further assessments for the same taxable year absent a showing by the 
Commissioner of fraud. See Int. Rev. Code of 1954, §§ 6212(c), 6213(a), 7421(a). 
Xontaxpayers who own or hold liens on propertv subject to levy to meet a taxpayer’s 
leficiencv mav enjoin the Commissioner from seizing the property. See id. §§ 7421(a), 

"42*> Although the Act applies solely to federal taxes, a similar statute limits injunctive 
relief m federal courts for plaintiffs contesting assessment and collection of states taxes. 
See Tax Injunction Act of 1937, 28 U.S.C. § 1341 (1970).

116. .504 F.2d at 466.
117. .506 F.2d at 1283-85.
118. 376 F. Supp. at 891-94.
119. See Bob Jones Univ. v. Simon, 416 U.S. 725, 736 & n. 9 (1974); Cong. Globe,

39th Cong., 2d Sess., 1933, 1950, 1968, 1979, 1997 (1867) (Congress hastily passed 
Act on last da\ <>f session without recorded deb it- ; Note. Enjoining the Assessment 
and Collection of Federal Taxes Despite Statutory Prohibition, 49 Harv. L. Rev. 109 
n.9 1935) (search of both files of legislative committees and private papers of Acts
sponsor failed to disclose history of Act).

120. See, e.g., Enochs v. Williams Pack. & Xavig. Co., 370 U.S. 1, 2 (1962); Gra
ham v. dulcet 2t.2 U.S. 234. 237 (1923); Bailey v. George, 259 U.S. 16, 19 (1922); 
Snyder v. Marks, 109 U.S. 189, 191 (1883).

121. 370 U.S. 1 (1962).

Enacted without legislative reports or debate,119 the Anti-Injunction 
\ct limits the remedies available to taxpayers. Courts have construed 
the Act primarily in taxpayer suits seeking to enjoin the collection 
of plaintiff’s assessed tax liability.120 While courts never have inter
preted the Act literally to bar absolutely injunctive relief to taxpayers 
wishing to enjoin such collections, the Supreme Court in Enochs v. 
Williams Packing & Navigation Co.121 established a strict test for 
taxpaver injunctions: a taxpaver not only must show irreparable in
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jury from having to pav or being threatened with the tax but also 
must establish the virtual certainty of his success on the merits, view
ing the facts and law most favorably to the Government.122 Last year 
the Supreme Court reaffirmed and strengthened the Williams Packing 
test. In Bob Jones University v. Simon 123 the Court followed the 
Williams Packing construction of the Anti-Injunction Act and held 
that the Court would not recognize any other nonstatutorv exceptions 
to the literal terms of the Act.124 In applying the Act’s injunction bar 
to a preassessment revocation ruling letter that served to increase 
plaintiff’s tax liability, the Court reaffirmed that the Act applies even 
before a formal assessment of tax liability.125 Moreover, in strictly 
construing the Act, the Court in the companion case of Alexander c. 
Americans United Inc'2" held that the Act bars any suit that, if sue- 
cessful, would effectively restrain any tax assessments.127

122. See id. at 7-8. Compare id. with Miller v. Standard Nut Margarine Co., 284 
U.S. 498, 509 (1932) (irreparable injury sufficient for injunction) and Lipke v. Led
erer, 259 U.S. 557, 561-62 (1922) (may enjoin penalty tax as opposed to revenue 
producing tax).

123. 416 U.S. 725 (1974).
124. Id. at 742-45. The Court stated that the second half of the Williams Packing 

test requires a showing that the Service’s action plainly lacks a legal basis. Id. at 745. 
In dismissing the plaintiff’s suit, the Court noted that plaintiff had provided no 
evidence that the IRS acted in bad faith. See id. at 740; Center on Corporate Re
sponsibility, Inc. v. Shultz, 368 F. Supp. 863, 879-80 (D.D.C. 1973) (injunction 
granted with refund, on showing of bad faith bv Service); cf. Laing v. United State'. 
496 F.2d 853, 854-55 (2d Cir.) (per curiam), cert, granted, 419 U.S, 824 (1974 1 
(No. 73-1808) (absent showing of bad faith, confiscation injunction unavailable*. 
Hall v. United States, 493 F.2d 1211, 1212 (6th Cir.) (per curiam), cert, granted. 
419 U.S. 824 (1974) (No. 74-75) (failure to give deficiency notice constitute' bad 
faith).

125. 416 U.S. at 741-42 (suit to enjoin revocation of tax exempt status for educa
tional institution). Courts have construed the ban on injunctions of assessments to 
encompass preassessment investigations as well. See, e.g., Crenshaw County Prix. School 
Found, v. Connally, 474 F.2d 1185, 1188 (5th Cir. 1973), cert, denied,'4\7 U.S. 908 
(1974) (may not enjoin preassessment administrative actions); Campbell v. Gueter
sloh, 287 F.2d 878, 880-81 (5th Cir. 1961) (taxpayer investigation maj not be 
joined); Matthews v. United States Treas. Dept, 60 F.R.D. 212, 215-17 (CD. Cal. 
1973) (dictum) (may not enjoin policy of political harassment).

126. 416 U.S. 752 (1974) (suit to enjoin revocation of exempt status).
127. Id. at 760-61, rev’g 477 F.2d 1169, 1179 (D.C. Cir. 1973). Justice Blackmun 

argued in dissent that the* Court should allow an exempt organization to seek an in
junction of the revocation of its exempt status if it has either no direct income tax 
liability or a de minimis collateral tax liability; the dissent further observed that 
Americans United unduly restricted the Williams Packing test by absolutely barring 
all taxpayers from seeking to enjoin the assessment and collection of their own taxes. 
Id. at 771, 775 (Blackmun, J., dissenting).

These Supreme Court cases interpreting the Anti-Injunction Act 
involved taxpayer challenges to specific actions by the Commissioner 
vis-a-vis the individual. Whether the Act also bars taxpayer chal
lenges to general legislative rulemaking that seeks to decrease assess- 
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merits raises entirely distinct issues.128 In Cattle Feeders the district 
court held that the Anti-Injunction Act does not prohibit rulemaking 
review suits seeking to decrease potential tax liability.129 Observing 
only that the contested Ruling contravened the Code, the court en- 
joined the operation of the Ruling that would have increased tax 
assessments.13" In reversing the lower court and finding that the suit 
sought to restrain tax assessment and collection, the Tenth Circuit 
applied the Williams Packing test and held that plaintiffs failed to 
satisfy the standards of irreparable injury and certainty of success on 
the merits despite the fact that the court apparently accepted plain
tiffs’ contention that the Ruling would destrov their businesses.131 
Thus, the court for the first time employed the Anti-Injunction Act 
to bar relief to taxpayers challenging tax rulemaking, but it did not 
specifically discuss the Act’s application to such suits.132 Under the 
Cattle Feeders construction, plaintiffs wishing to decrease assessments 
in tax rulemaking challenges but unable to meet the Williams Pack
ing test must postpone litigation and suffer from tax uncertainty until 
they are assessed individually and thereby become eligible to file a 
statutory refund suit.

128. Congress granted rulemaking authority to the Treasury fifty years after pas
sage of the Anti-Injunction Act, and there is no evidence that Congress intended to 
bring rulemaking within the bar of that Act. See Act of Oct. 3, 1917, § 1005, Int. 
Rev. Code of 1954, § 7805. Congressional comment on the earlier Act has focused 
on postassessment rather than rulemaking challenges. See Briefs and Statements on 
H.R. 6763 filed with the Senate Comm, on Finance, 64th Cong., 1st Sess. 20, 59-60 
(1916); 81 Cong. Rec. 6859 (1937) (remarks of Representative Lewis).

129. 74-1 U.S. Tax Cas. f 9121, at 83,067, 83,069 (W.D. Okla. 1973), revd, 504 
FJd 462 (10th Cir. 1974).

130. Id.
131. See 504 F.2d at 464-66. The Williams Packing test, for example, may have a 

less restrictive impact on rulemaking suits than it has had on assessment and collec
tion suits for injunctions since rulemaking suits normally would raise only questions 
of statutory interpretation and would not contain disputed issues of fact that a court 
would view most favorably to the Government. See note 122 supra and accompany
ing text.

132. See 504 F.2d at 464-66.
133. 370 U.S. at 7-8. Aside from the force of the Act, equity courts always have 

been cautious in enjoining tax assessments, because premature judicial interference
h summary revenue collection could cripple the orderly functioning of government 

through loss of revenue. See Dows v. Chicago, 78 U.S. (11 Wall.) 108, 109-10 
1870 The courts* inabilitv to offer complete relief further justifies this equity 

doctrine; once a court enjoins an assessment, the court would have no authority to 
reassess the taxpax er’s liability in the proper amount. See State R.R. Tax Cases, 92

This construction of the Act as applicable to rulemaking actions 
extends the Supreme Court decisions interpreting the Act but does 
comport with the judicially determined rationale of the Anti-Injunc
tion Act. In Williams Packing the Court found that Congress de
signed the Act to protect the governmental need for quick assess
ment and collection of taxes to meet and predict revenue needs.133 *
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The Court in Williams Packing also determined that Congress col
laterally intended to protect the Revenue Service from premature 
litigation pending a statutory refund suit.134 Since a nontaxpayer 
may not pursue a refund remedy, however, courts frequently have 
granted injunctions to nontaxpayers on the theory that the Act onlv 
bars injunctive relief to those litigating their own tax liability.135 In 
Bob Jones, where plaintiff taxpayer was seeking to enjoin collection 
of its own and its contributors’ taxes, the Supreme Court suggested 
that nontaxpayers could not enjoin a tax assessment or collection 
unless they qualified under the special statutory tax lien procedures 
excepted from the Anti-Injunction Act.136 In the companion case,

tax 
not 
any 
Act 
not 

_ Act 
See also Snyder 

v. Marks, 109 U.S. 189, 192 (1883) (despite separation of anti-injunction and refund 
provisions in Revised Statutes, Anti-Injunction Act must be read in pari materia with 
taxpayer refund provisions).

136. See 416 U.S. at 740; Int. Rev. Code of 1954, §§ 7421(a), 7426. The pas
sage of the Federal Tax Lien Act of 1966 permitted nontaxpayers to seek injunctive 
relief when confronted with levies against property in which they held an interest. 
See Int. Rev. Code of 1954, § 7426. The 1966 Act added language that barred 
injunctive relief, aside from prescribed procedures, for litigants whether or not they 
were the person against whom the IRS levied a tax. Id.; see 416 U.S. at 731 n.6. In 
McGlotten v. Connally the United States District Court for the District of Columbia 
limited the Federal Tax Lien Act language to apply only to lienholders. See 338 1- 
Supp. 448, 453 n.25 (D.D.C. 1972) (three judge court). In Bob Jones the Supreme 
Court specifically disapproved of the McGlotten interpretation, noting that with respect 
to non-lienholders the 1966 language did not alter prior law but merely codified it. See 
416 U.S. at 731 n.6. The legislative history of the 1966 amendments provides no indica
tion that Congress intended to legislate on any questions other than tax liens. See 
H.R. Rep. No. 1884, 89th Cong., 2d Sess. 27-28 (1966); S. Rep. No. 1708, 89th Cong., 
2d Sess. 29 (1966). See also note 189 infra.

U.S. 575, 612-15 (1875). The latter reason for the equity doctrine does not pertain 
to rulemaking suits since the court need not determine assessments; the court passes 
solely on questions of constitutional or statutory interpretation.

134. See 370 U.S. at 7-8. When Congress enacted the Anti-Injunction Act, tax
payers initially had to pay the assessed taxes, then sue for a refund. See Snvder v. 
Marks, 109 U.S. 189, 193 (1883). The addition of the Tax Court remedy, which 
permits taxpayers to delay payment until the Tax Court redetermines assessed defi
ciencies, does not impliedly amend the Anti-Injunction Act. See Joseph Gameau Co. 
v. Bowers, 8 F.2d 378, 382 (S.D.N.Y. 1925). See also Bittker & Kaufman, supra note 
82, at 57-58 (Act should limit judicial review of Revenue Service actions to refund 
suits).

135. See, e.g., Allen v. Regents of the Univ. Sys., 304 U.S. 439, 448-50 (1938)
(injunction could issue where plaintiff nontaxpayer forced to collect amusement tax . 
Tomlinson v. Smith, 128 F.2d 808, 810-11 (7th Cir. 1942) (nontaxpaver mortgage 
trustee could enjoin levy' on liened property); Rothensies v. Ullman, 110 F.2d 590, 592 
(3d Cir. 1940) (plaintiff and taxpayer tenants by the entirety; nontaxpayer could 
enjoin levy on property); McGlotten v. Connally, 338 F. Supp. 448, 453-54 n.25 
(D.D.C. 1972) (three judge court) (plaintiff nontaxpayer could enjoin illegal 
benefits to exempt organizations). In ruling that the Anti-Injunction Act does 
apply to suits brought by nontaxpayers, courts have not been able to rely on 
legislative history. See note 119 supra and accompanying text. Since the 
amended the law relating to taxpayer remedies, however, the Act arguably was 
designed to apply to nontaxpayer suits. See Act of Mar. 2, 1867, § 10, amending 
of July 13, 1866, § 19, Int. Rev. Code of 1954, §§ 7421(a), 7422. L___ _
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the plaintiff, Americans United, voluntarily agreed to assume any 
additional tax liability assessed against it but sought to enjoin assess
ments against its contributors. The Supreme Court rejected that dis- 
■i action as artificial and held that the Act bars injunctive relief to 
anvone seeking to enjoin the assessment or collection of anyone’s 
taxes.1 Only the Tenth Circuit in Cattle Feeders has held directly, 
however, that the Act does bar relief to nontaxpayers injured by a 
ruling.137 138

137. See 416 U.S. at 760. The taxpayer had agreed to pay unemployment taxes, it’s 
only liability in controversy, and was litigating the revocation of its exempt status in 
order to protect its donors, whose contributions were tax deductible. See id. at 755-60; 
1st. Rev. Code of 1954, §§ 170, 501(c)(3).

In an earlier case, the Court had held that the Act does not bar injunctive relief 
for a nontaxpayer, the State of Georgia, which was required to collect an admissions 
tax, but the Court denied the injunction on the merits. See Allen v. Regents of the 
Univ. Sys., 304 U.S. 439, 449 (1938). But see Jules Hairstylists, Inc. v. United 
Stites, 268 F. Supp. 511, 514-15 (D. Md. 1967), aff’d, 389 F.2d 389 (4th Cir.) 
(mem.), cert, denied, 391 U.S. 934 (1968) (Act bars injunctive relief to nontaxpayer 
required to collect tax). The Court in Bob Jones indicated its disapproval of Allen 
without analysis. 416 U.S. at 744. The dicta in Americans United suggesting that the 
A, t bars nontaxpayers seeking to enjoin tax assessment or collection indicates that the 
Court would overrule Allen if presented with a proper case. See 416 U.S. at 760. 
But jcc Bob Jones Univ. v. Simon, 416 U.S. at 746 (Act may be construed differently 
if plaintiff without alternative remedy).

118. See 504 F.2d at 466. The court found it unnecessary to determine whether 
some plaintiffs were ineligible for statutory refund remedies. Id.

139. 506 F.2d at 1284.
140. 376 F. Supp. at 893-94. The court held, however, that the Anti-Injunction 

Act required dismissal of two taxpayer plaintiffs who were seeking to enjoin the 
Rulings effect on the assessment of their taxes. Id. at 893.

141. 338 F. Supp. 448 (D.D.C. 1972) (three judge court).
142. Id. at 450.

Nontaxpayers may also bring suits to review rulemaking in order 
to compel the Revenue Service to increase tax assessments. In ap
proving such a suit in Eastern Kentucky, the District of Columbia 
Circuit noted that a suit to force the Government to collect a statutory 
tax does not interfere with the governmental need to assess and col
lect taxes summarily and therefore reasoned that the Anti-Injunction 
Xct does not bar injunctive relief where the nontaxpayer’s suit would 
increase revenue collection.139 The court in Tax Analysts also ac
cepted the argument that the Act permits injunctions where the suit 
would increase rather than restrain tax collections.140 141 142 In construing 
the Anti-Injunction Act to allow injunctions for nontaxpayer suits 
seeking to increase tax assessments, these courts relied on McGlotten 
t Connally,'4' in which plaintiff sued to enjoin the grant of tax 
benefits to racially discriminatory fraternal and nonprofit organiza
tions.1*2 A three judge district court held in McGlotten that the 
Anti-Injunction Act did not bar the action since plaintiff did not seek 
to limit revenue collection and could not raise his objections in a
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statutory refund suit.143 An injunction that effectively requires the 
Revenue Service to increase revenue collection does not conflict with 
the purposes of the Act, because the Government has no substantial 
interest in permitting taxpayers to escape their lawful tax liability 
through illegally generous rulemaking. Although such suits will sub
ject tax rulemaking to judicial review and force the Revenue Sen ice 
to defend its actions in court, injunctive relief in such suits will force 
the Government to assess taxes lawfully at an earlier point in time.

143. Id. at 453-54.
144. 416 U.S. at 746; see United States v. American Friends Serv. Comm., 419 

U.S. 7, 11 (1974) (per curiam) (plaintiff could still seek statutory remedies); Alex 
ander v. Americans United Inc., 416 U.S. 752, 761-62 (1974) (plaintiff's voluntary 
payment of tax does not eliminate potential refund remedy). But see United States v. 
American Friends Serv. Comm., supra at 13-17 & n.3 (Douglas, J., dissenting) (refund 
suit meaningless remedy after plaintiff’s concession of tax liability); Alexander v 
Americans United Inc., supra at 775-81 (Blackmon, J., dissenting) (where tax liability 
de minimis, issue is adequacy and not mere existence of remedy). See also lax In
junction Act of 1937, 28 U.S.C. § 1341 (1970) (no federal jurisdiction to enjoin state 
tax assessments if adequate state remedy exists).

145. See 506 F.2d at 1284 & n.9; 376 F. Supp. at 892.
146. See 506 F.2d at 1285-86. See generally 3 K. Davis, supra note 17, § 28.21. 

id. § 28.21 (Supp. 1970).
147. See 504 F.2d at 466; notes 129-132 supra and accompanying text. In stating 

that any investor in plaintiffs’ businesses could bring a statutory suit after being denied 
a deduction, the court in Cattle Feeders apparentlx resolved the issue left open h\ 
the Supreme Court of whether the possibility of such a suit constitutes an adequate 
remedy for a nontaxpayer. 504 F.2d at 466; see Bob Jones Univ. v. Simon, 416 U.S. 
725, 731, 747 n.21 (1974) (whether staged “friendly donor suit adequate remedy for 
organization whose exempt status revoked left unresolved). But see Alexander v.

While the governmental interest in preventing nontaxpaver chal
lenge suits to decrease assessments is stronger than where such suits 
would increase assessments, in either case injured plaintiffs may never 
receive judicial review if the courts construe the Anti-Injunction Act 
to bar injunctive relief. In Bob Jones the Court stated that its con
clusion on the reach of the Act might well be different it plaintiff 
could not obtain statutory judicial review.144 In both Eastern Ken
tucky and Tax Analysts the absence of alternative remedies clearlx 
influenced the courts’ construction of the Act.145 146 The court in Eastern 
Kentucky also noted that to deny injunctive relief to nontaxpavers 
seeking to increase assessments not only would deny plaintiffs anv 
remedy but also effectively would immunize such a Ruling from 
judicial review, since neither the benefitted taxpayer nor the Com
missioner would be likely to challenge its effect.140 Thus, the factual 
posture of Cattle Feeders, in which plaintiffs were seeking to decrease 
assessments, reflects a crucial distinction when compared to Eastern 
Kentucky and Tax Analysts, because the courts could review the 
Ruling challenged in Cattle Feeders in a later suit brought by an 
affected taxpayer.147 Moreover, the Court in Bob Jones noted that
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postponing judicial review does not deny due process to an ag
grieved party, but the Court suggested that the Act might be con
strued so as not to deny all judicial review.148

Americans United Inc., 416 U.S. 752, 781 & n.16 (1974) (Blackmun, J., dissenting) 
'friendly donor” suits inadequate remedy). See also Consolidated Yarn Corp. v. 

Shultz, 75-1 U.S. Tax Cas. fl 9124, at 86,100 (D.S.C. 1974) (nontaxpayer injured by 
private ruling; suit barred by Anti-Injunction Act; taxpayer’s remedy sufficient).

148. See Bob Jones Univ. v. Simon, 416 U.S. 725, 746 & n.20 (1974). The Court 
has not stated clearly, however, whether the Act requires the courts to provide a 
rrmedx to all aggrieved plaintiffs or whether the availability of a remedy raises con
stitutional problems only when plaintiff can show a due process deprivation. See id.;

S. ( N91 amend. V; cf. Allen v. Regents of the I aiv. Sys., 304 U.S. 439, 449 (1938) 
no statutorx proceeding available for nontaxpaver). But cf. Jules Hairstylists, Inc. v. 

United States. 268 F. Supp. 511, 513-516 (D. Md. 1967), aff’d, 389 F.2d 389 (4th 
Cir.) mem.), cert, denied, 391 U.S. 934 (1968) (injunction denied to nontaxpayer 
collection agent without alternative remedy). See generally 3 K. Davis, supra note 
17, § 28.18; L. Jaffe, supra note 14, at 381-89.

149. Revenue Act of 1935, § 405, 28 U.S.C. § 2201 (1970).
150. Id.
151. Sec 416 U.S. at 732 n.7; Alexander v. Americans United Inc., 416 U.S. 

52, 759 n 10 (1974); id. at 766 n.5 (Blackmun. J., dissenting); Int. Rev. Code of 
1954, ' 7421(a) (Anti-Injunction Act); E. Borchard, Declaratory Judgments 
855 ( 2d ed. 1941) (favored construction coterminous with Anti-Injunction Act); 
note 115 supra and accompanying text (discussion of Anti-Injunction Act).

The courts properly may construe the Anti-Injunction Act to bar 
injunctive relief to taxpayers in a rulemaking suit, because taxpayers 
mav pursue alternative statutory refund remedies. Nontaxpayers who 
hallenge rulemaking in order to decrease assessments may point to 

Supreme Court dicta on the possible need to provide for judicial 
review, but the courts also generally should denv injunctive relief 
to such nontaxpayers since other review procedures and declaratory 
judgments are potentially available. Nontaxpaver plaintiffs seeking to 
increase revenue collection should be able to receive injunctive relief. 
The language, proper construction, and purposes of the Anti-Injunc- 
tion Act support the grant of injunctive relief in such suits.

Declaratory Judgment Act

The federal taxes exception to the Declarator}7 Judgment Act149 
presents another statutory barrier to judicial review of tax rulemaking. 
That exception excludes matters “with respect to federal taxes” from 
the federal courts’ jurisdiction to grant declaratory relief.150 The Su
preme Court noted in Bob Jones that the language of the declaratory 
judgment restriction was at least as broad as the language of the 
Anti-Injunction Act and therefore assumed that declaratory relief 
would not lie where injunctive relief was not available;151 the Court 
reserved decision on whether the restriction on tax declaratory judg
ments would preclude declaratory relief to plaintiffs eligible for an 
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injunction.102 In Eastern Kentucky the District of Columbia Circuit 
held that the Declaratory Judgment Act exception is coterminous 
with the Anti-Injunction Act. Observing that plaintiffs in Eastern 
Kentucky were seeking to increase tax assessments and hence the Anti
Injunction Act did not bar injunctive relief, the court found they 
could seek declaratory relief as well.152 153 The district court in Tax 
Analysts similarly concluded that the two statutes were coextensive 
and granted injunctive and declaratory relief to plaintiffs seeking to 
increase tax assessments.154 In Cattle Feeders, where plaintiffs sought 
to decrease assessments and requested declaratory as well as injunc
tive relief, the Tenth Circuit dismissed the suit as an attempt to 
restrain the assessment or collection of taxes 155 and did not discuss 
declaratory relief.

152. See 416 U.S. at 732 n.7.
153. 506 F.2d at 1285 & n.ll.
154. 376 F. Supp. at 894.
155. See 504 F.2d at 466.
156. See, e.g., Bullock v. Latham, 306 F.2d 45, 48 (2d Cir. 1962); Tomlinson v. 

Smith, 128 F.2d 808, 810-11 (7th Cir. 1942); McGlotten v. Connally, 338 F. Supp 
448, 452-54 (D.D.C. 1972) (three judge court); Pettengill v. United States, 205 F. 
Supp. 10, 12 (D. Vt. 1962); Hoye v. United States, 109 F. Supp. 685, 686 (S.D. Cal. 
1953). Congress designed the federal taxes exception to prevent a radical departure 
from the policy of the Anti-Injunction Act. See S. Rep. No. 1240, 74th Cong., 1st 
Sess. 11 (1935). In Americans United the court of appeals also found the statutes 
coterminous, reasoning that Congress did not intend to permit intrusive injunctive 
relief while denying courts jurisdiction to grant declaratory relief. 477 F.2d at 1176; 
see Tomlinson v. Smith, supra at 810-811 (neither Declaratory’ Judgment Act nor 
Anti-Injunction Act bars nontaxpayer lien holder suit); Jules Hair Stylists, Inc. v. 
United States, 268 F. Supp. 511, 515 (D. Md. 1967), aff'd, 389 F.2d 389 (4th Cir.) 
(mem.), cert, denied, 391 U.S. 934 (1968) (coterminous Anti-Injunction Act and 
Declaratory Judgment Act bar relief); Int. Rev. Code of 1954, § 7421(a); 28 
U.S.C. § 2201 (1970). But see Martin v. Andrews, 238 F.2d 552, 554 (9th Cir. 
1956) (dictum) (Declaratory Judgment Act probably not subject to same exceptions 
as Anti-Injunction Act).

The Government argued in Boh Jones that since any suit for an injunction necessarily 
is also a suit for declaratory judgment, the Declaratory Judgment Act therefore bars 
such a suit without regard to the independent force of the Anti-Injunction Act. 416 
U.S. at 732 n.7. The Court found it unnecessary to reach this issue, but its re
affirmation of the Williams Packing test may indicate a rejection of the government’s 
argument. See notes 123-125 supra and accompanying text. If the Government prop
erly construed the two statutes, a plaintiff meeting the strict Williams Packing test 
for an injunction would be denied both injunctive and declaratory relief since the 
declaratory judgment bar would be absolute. Cf. Center on Corporate Responsibility, 
Inc. v. Shultz, 368 F. Supp. 863, 878-80 (D.D.C. 1973) (granted declaratory relief 
and injunction).

In determining the propriety of granting declaratory relief under 
the federal taxes exception, courts have employed the same standards 
used in application of the Anti-Injunction Act.156 Thus, in Eastern 
Kentucky and Tax Analysts, where non taxpayer plaintiffs challenged 
tax rulemaking to increase assessments, the courts noted that thev 
should grant declaratory and injunctive relief if plaintiffs prove 
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success on the merits.1" As in Cattle Feeders, however, taxpayers 
challenging tax rulemaking to decrease assessments and failing to 
meet the U illiams Packing test may receive neither declaratory nor 
injunctive relief.157 158 Reference to the standards for application of the 
Anti-Injunction Act, however, ignores the distinction that the grant 
of a declaratory judgment, unlike the grant of an injunction, does not 
depend on a showing of irreparable injury.159 Plaintiffs unable to 
show irreparable injury who seek to increase tax assessments should 
obtain declaratory relief upon simply showing their success on the 
merits; courts also may have discretion to grant declaratory relief to 
nontaxpavers seeking to decrease tax assessments without a showing 
of irreparable injury.160

157. See 506 F.2d at 1284-85; 376 F. Supp. at 892; note 122 supra and accom
panying text.

158. See 504 F.2d at 466. While the court in Cattle Feeders did not discuss 
declarator) relief, its dismissal order appears to relv on the Supreme Court’s reasoning 
in Bob Jones that the federal taxes exception is at least as broad as the injunction 
prohibition, and therefore, if the court bars a plaintiff from receiving injunctive relief, 
it should also bar him from declaratory' relief. See id.; 416 U.S. at 732 n.7. Sig
nificantly, the Court in Bob Jones was passing on the claims of a taxpayer who had 
other remedies. See 416 U.S. at 746. Thus, the court in Cattle Feeders may have 
incorrectly relied on Boh Jones because, while the court did not carefully analyze 
whether all plaintiffs were taxpayers, it suggested that some were not. See 504 F.2d 
at 466. In Tax Analysts the court was careful to consider separate!v the claims of 
taxpayers and nontaxpayers. See 376 F. Supp. at 892-93.

159. See Nashville, Ch. & St. L. Ry. v. Wallace, 288 U.S. 249, 264 (1933); cf. 
Steffel v. Thompson, 415 U.S. 452, 471-72 ( 19. 4) (showing of irreparable injury 
unnecessary in ripe suit to declare state criminal statute unconstitutional). Although a 
plaintiff need not establish irreparable injury, declaratory’ relief remains discretionary. 
See Great Lakes Dredge & Dock Co. v. Huffman, 319'U.S. 293, 301 (1943). See 
also Perez v. Ledesma, 401 U.S. 82, 126-28 & n.l< (19.1) (Brennan, J., with White & 
Marshall, J J. concurring and dissenting) (dictum).

160. See note 159 supra; notes 166-169 infra and accompanying text.
161. See note 119 supra and accompanying text. s
162. S. Rep. No. 1240, 74th Cong., 1st Sess. (1935).
163. See id. at 11. The committee minority uraed tko» i

the Tax Court remedy to include all contested taxes or permit h ^rCSS 61 V eX^an 
avail themselves of Tax Court jurisdiction to obtain dechratnn. Y ° cannot
pt. 2. at 9. Both majority ami minority reports strong ' >ud.Sn’«nt' 
intended the amendment to limit but not completely to He su^£cs ^at Congress 
litigants confronting assessments. See id.; id pt ] at 11 r( ies to taxpayer

6 6 P *’ at 1E Moreover, Congress enacted 

Despite the Supreme Court’s suggestion in Bob Jones that the fed
eral taxes exception bars declaratory relief to taxpayers at least as 
restrictively as the injunction prohibition, nontaxpayers have a much 
stronger argument in claiming that the courts should construe the 
statute to allow declaratory relief. In contrast to the absence of legis
lative history of the Anti-Injunction Act,161 the Senate Finance Com
mittee Report on the federal taxes exception 162 163 specifically noted that 
existing procedures afforded ample remedies for the correction of tax 
errors.163 Although declaratory judgments pose a less drastic obstacle 
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to prompt revenue collection than injunctions of tax assessments,164 
Congress clearly indicated its intent to deny declaratory relief to tax
payers where the Anti-Injunction Act bars injunctive relief.1'* 5 Thus, 
the legislative history of the federal taxes exception suggests that 
Congress intended the amendment to apply to taxpayers who had 
statutory remedies and who were litigating their own tax liability but 
not to nontaxpayers injured by legislative or interpretive rulemaking 
who lack other remedies.166

the amendment to compel those taxpayers who had previously been able to obtain 
declaratory judgments to pay the tax and later sue for a refund. Id.; see John A. 
Gebelein, Inc. v. Milbourne, 12 F. Supp. 105, 125-26 (D. Md. 1935); F. G. Vogt & 
Sons, Inc. v. Rothensies, 11 F. Supp. 225, 231-32 (E.D. Pa. 1935); Penn v. Glen, 10 
F. Supp. 483, 486-87 (W.D. Ky. 1935), appeal dismissed, 84 F.2d 1001 (6th Cir. 
1936) (per curiam). Criticizing these decisions, Assistant Attorney General Wideman 
argued that Congress could not have impliedly intended to repeal the policy of post
assessment litigation implicit in the Anti-Injunction Act. See Wideman, Application 
of the Declaratory Judgment Act to Tax Suits, 13 Taxes 539, 540-41 (1935). But 
see E. Borchard, supra note 151, at 855 (suits brought by plaintiffs without Tax 
Court remedy comport with purposes of Declaratory Judgment Act).

164. See E. Borchard, supra note 151, at 854-57 (favors repeal or modification of 
federal taxes exception).

165. See S. Rep. No. 1240, supra note 156, at 11; H.R. Conf. Rep. No. 1885, 74th 
Cong., 1st Sess. 13 (1935). See generally E. Borchard, supra note 151, at 850-57.

166. S. Rep. No. 1240, supra note 156, at 11; id. pt. 2, at 9; see Eastern Ky. 
Welfare Rts. Org. v. Simon, 506 F.2d 1278, 1285 & n.ll (1974), cert, granted, — 
U.S. —, 95 S. Ct. 1974 (1975); cf. Great Lakes Dredge & Dock Co. v. Huffman, 319 
U.S. 293, 300-01 (1943) (existence of alternative remedies partially justified denial of 
declaratory relief). See also Wideman, supra note 163, at 540-41 (should not grant 
declaratory relief where other statutory remedy exists). But cf. Fed. R. Civ. P. 57 
(existence of other remedv will not preclude appropriate declaratory relief).

167. See 506 F.2d at 1285 & n.ll; 376 F. Supp. at 894.
168. See 504 F.2d at 466; note 158 supra. The legislative history of the federal 

taxes exception to the Declaratory Judgment Act arguably supports the view that 
statutory refund suits offer sufficient protection for nontaxpayers seeking to decrease 
assessments because Congress spoke generally of the adequacy of existing procedures 
to correct tax errors rather than specifically delineating the alternative remedies that 
would trigger the Act. See note 163 supra; cf. Consolidated Yarn Corp. v. Shultz, 
75-1 U.S. Tax Cas. r 9124, at 86,100 (D.S.C. 1974) (nontaxpayer lacks remedy).

Since nontaxpayers cannot seek statutory review of rulemaking, the 
courts should permit them to seek declaratory relief whether they seek 
to increase or decrease tax assessments. Noting the absence of alterna
tive remedies, the courts in Eastern Kentucky and Tax Analysts none
theless did not reach the general issue of whether the Declaratory 
Judgment Act sanctions such relief when the nontaxpayer lacks an 
alternative remedy. The courts held only that the federal taxes ex
ception did not bar relief to plaintiffs seeking to increase tax assess
ments, since these plaintiffs were eligible for injunctive relief.167 168 The 
court in Cattle Feeders denied declaratory relief to plaintiffs claiming 
to be nontaxpayers, however, and suggested that a statutorv remedy 
for taxpayers is sufficient to protect affected nontaxpayers.16S The 
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courts might resolve any ambiguity in the legislative history regarding 
provision of some remedy to all nontaxpayer plaintiffs in favor of 
providing such a remedy in order to avoid reaching constitutional 
claims of deprivation of due process.169 170 Whether they confront due 
process claims, courts generally should permit nontaxpayers seeking 
rulemaking review in a declaratory action to obtain judicial review of 
the merits of their claim.

169. See Eastern Ky. Welfare Rts. Org. v. Simon, 370 F. Supp. 325, 338 (D.D.C. 
1973), rev’d on other grounds, 506 F.2d 1278 (D.C. Cir. 1974), cert, granted, — 
U.S. —, 95 S. Ct. 1974 (1975) (construction of statute to avoid due process issue). 
See also United States v. Thirty-Seven Photographs, 402 U.S. 363, 368-75 (1971) 
(Court provides omitted time limits on review of obscenity seizures to avoid finding 
statute unconstitutional); Alabama Exch. Bank v. United States, 373 F. Supp. 1221, 
1224 (M.D. Ala. 1974) (construe Federal Tax Lien Act to avoid due process issue); 
Citizens Bank & Trust Co. v. United States, 344 I Supp. 866, 869 (D. Md. 1973) 
(same).

While nontaxpayers aggrieved by rulemaking action may claim the statute is am
biguous in its application to rulemaking, they max have difficulty raising due process 
claims. Cf. Ortxvein v. Schwab, 410 U.S. 656, 659-60 (1973) (per curiam) (due 
process does not require review of adverse welfare decision); id. at 662-63 (Douglas, 
J , dissenting) (court improperly denied consideration of plaintiffs claims). See gen
rally 1 K Davis, supra note 17, § 28.18; L. Jaffe, supra note 14, at 381-89; Note, 

Reviewability: Statutory Limitations on the Availability of Judicial Review, 1973 
Duke L.J. 253, 261-73.

170. 5 U.S.C. §§ 701-706 (1970).
171. Id. § 703 (absent adequate statutory review procedures, aggrieved parties 

max seek other relief). See also Poirier v. Commissioner, 299 F. Supp. 465, 466
ED. La. 1969) (refund remedy adequate for taxpayer seeking to quash subpoena); 

Whelplex x. Knox, 176 F. Supp. 936, 938 (D. Minn. 1959) (taxpayer may not contest 
lien under APA).

172. See Abbott Labs. v. Gardner, 387 U.S. 136, 140-41 (1967); Shaughnessy v. 
Pedreiro, 349 U.S. 48, 51 (1955). See also 3 K. Davis, supra note 17, § 28.21 (Supp. 
1970).

173. 5 U.S.C. § 701(a)(2) (1970).
174. Id. § 701(a)(1).
175. See 376 F. Supp. at 894-95; Administrative Procedure Act § 10, 5 U.S.C. 

§ 701(a)(2) (1970).

Administrative Procedure Act

The judicial review provisions of che Administrative Procedure 
Act 17 present the final potential statutory bar to plaintiffs challenging 
tax rulemaking. Section 10 of the APA generally favors judicial re
view of agency actions,1'1 and the Supreme Court has held that courts 
should interpret liberally the review provisions of that section.172 Sec
tion 10 of the APA does limit judicial review, however, where the law 
commits administrative action to agency discretion,173 174 or where other 
statutes preclude review.171 In Tax Analysts the court summarily re
acted the government’s argument that the Treasury Department pos
sesses nonreviewable discretion to promulgate interpretive rulings.175 
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The trial court in Eastern Kentucky also held that Treasury discretion 
to issue rulings does not immunize such rulings from judicial review.176 
In Cattle Feeders the trial court held without discussion that the con
tested ruling constituted an abuse of discretion, but in reversing the 
lower court the Tenth Circuit did not discuss the APA.177

176. See 370 F. Supp. at 334-35; Administrative Procedure Act § 10, 5 U.S.C. 
§ 701(a)(2) (1970).

177. See 74-1 U.S. Tax Cas. 9121, at 83,069, rev’d on other grounds, 504 F.2d 
462 (10th Cir. 1974); Administrative Procedure Act § 10(e), 5 U.S.C. § 706(2)(A) 
(1970).

178. See Int. Rev. Code of 1954, § 7805.
179. See United States v. Cartwright, 411 U.S. 546, 550 (1973); Koshland v. 

Helvering, 298 U.S. 441, 446-47 (1936); H. Wetter Mfg. Co. v. United States, 458 
F.2d 1033, 1035 (6th Cir. 1972).

180. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 
(1971), quoting S. Rep. No. 752, 79th Cong., 1st Sess. 26 (1945); Administrative 
Procedure Act § 10, 5 U.S.C. § 701(a)(2) (1970). See also Peoples v. United 
States Dept of Agric., 427 F.2d 561, 566-67 (D.C. Cir. 1970) (discretion exception 
to review generally applies only to foreign affairs and national security); 3 K. Davis, 
supra note 17, § 28.16; id. § 28.16 (Supp. 1970); L. Jaffe, supra note 14, at 359-63, 
374-76; Saferstein, Nonreviewahility: A Functional Analysis of “Committed to Agency 
Discretion,” 82 Harv. L. Rev. 367 (1968).

181. Where the contested Ruling is issued under a statute that grants additional 
discretion to the Secretary , a plaintiff may have a more difficult burden to show that 
the rulings contravene the Code. See Cattle Feeders Tax Comm. v. Shultz, 504 F.2<1 
462, 465-66 (10th Cir. 1974); Int. Rev. Code of 1954, § 446(h) (Commissioner may 
adjust taxpayer returns to reflect clearly taxpayer’s income); id. § 471 (Commissioner 
may prescribe inventory' practices to reflect clearly taxpayer’s income).

182. See 376 F. Supp. at 894-95; 370 F. Supp. at 334-35; cf. Jones v. Freeman, 
400 F.2d 383, 390 (8th Cir. 1968) (judicial review precluded only to extent discretion 
exists). An agency may issue interpretive rules based on a statute, but the courts 
construe the limits of an agency’s statutory power. See Social Security Bd. v. 
Nierotko, 327 U.S. 358, 369 & n.23 (1946). '

Congress has authorized the Secretary of the Treasury to issue rules 
and regulations that he deems necessary to implement the Code17' 
but this discretionary rulemaking authority does not empower the 
Secretary to promulgate rulings that conflict with substantive provi
sions of the Code.179 Such rulings frequently are subject to judicial 
review in refund suits. Moreover, courts narrowly construe the APA’s 
discretionary action exception to judicial review to apply only where 
Congress draws statutes so broadly that the agency, in effect, has no 
law to apply.180 Since law generally exists to apply in the tax area, 
the discretionary action exception should not impede review of tax 
rulemaking.181 182 Thus the trial courts in Tax Analysts and Eastern 
Kentucky properly construed the discretionary action exception to ju
dicial review to permit review of the contested rulings even though 
the Secretary retains discretion to engage generally in rulemaking.1"2

Additionally, under section 10 of the APA, if other statutes do not 
specifically bar review, that section precludes review only to the extent 
that clear and convincing evidence of congressional intent to deny 
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review exists.1*3 This burden of proof, in turn, requires courts to con
strue each relevant statute in light of the APA’s presumption of re
viewability.1 M Taxpayers seeking judicial review of tax rulemaking 
under the A PA must confront the statutes that limit review to statutory 
refund suits. That composite statutory scheme probably would satisfy 
the burden of clear and convincing evidence of legislative intent to 
limit review for taxpayers to such suits.183 184 185 In Eastern Kentucky the 
circuit court noted that the provision of statutory remedies does not 
evidence legislative intent to preclude review for nontaxpayers; rather, 
these remedies indicate the specific intent of Congress to subject tax 
rulemaking to judicial scrutiny.186 The court in Eastern Kentucky 

183. 5 U.S.C. § 701(a)(1) (1970); see Citizens to Preserve Overton Park, Inc. 
v. Volpe, 401 U.S. 402, 410 (1971); Abbott Labs. v. Gardner, 387 U.S. 136, 140-41

1967); Rusk v. Cort, 369 U.S. 367, 379-80 (1962); H.R. Rep. No. 1980, 79th 
Cong., 2d Sess. 41 (1946).

184. See Shaughnessy v. Pedreiro, 359 U.S. 48, 51, 52 (1955) (review available 
absent express modification of APA provision); Heikkila v. Barber, 345 U.S. 229, 233

1953) (statutory language barring review not conclusive); Gonzales v. Freeman, 
334 F.2d 570, 575-76 (D.C. Cir. 1964) (statute providing for conclusiveness of 
agency orders does not bar action testing agency authority); R.A. Holman & Co. 
v. SEC, 299 F.2d 127, 129-31 (D.C. Cir. 1962) (specific statutory review of ad
judicatory orders does not bar judicial review of rulemaking); cf. Johnson v. Robinson, 
415 U.S. 361, 367-68 (1974) (provision that shields agency determinations from 
judicial review does not bar constitutional challenge to statute); Tracy v. Gleason, 
379 F.2d 469, 473 (D.C. Cir. 1967) (statute barring judicial review of benefit claims 
does not apply to benefit terminations); Functional Music Inc. v. FCC, 274 F.2d 
543, 546-47 (D.C. Cir. 1958), cert, denied, 361 U.S. 813 (1959) (statute proscribing 
renew of adjudicatory orders does not bar review of rulemaking). See generally 

'•> K. Davis, supra note 17, § 28.08; id. § 28.08 (Supp. 1970); L. Jaffe, supra note 
14, at 336-53.

185. Although the Supreme Court has decided only adjudicatory rather than 
rulemaking claims by taxpayers, the Court has construed broadly the Anti-Injunction 
Act, which is one statute limiting review; thus, the Court likely would include tax
payer rulemaking suits within the bar of the Act. See notes 122-127 supra and 
accompanying text; cf. UMC Indus., Inc. v. Seaborg, 439 F.2d 953, 953-54 (9th 
Cir. 1971) (per curiam) (congressionally designated forum for review of agency 
action presumed exclusive).

186. See 506 F.2d at 1285-86. In holding for the plaintiffs, the court rejected the 
government’s argument that the court should interpret the APA in the context of 
sovereign immunity, statutory remedies, the Anti-Injunction Act, and the Declaratory 
Judgment Act, all of which combine to evidence Congress’s intent to preclude judicial 
review’ of tax rulemaking except by way of statutors suits. See id. at 1285-1286. The 
Government had relied heavily on National R.R. Passenger Corp. v. National Ass’n 
of R.R. Passengers (Amtrak), in which the Supreme Court held that private litigants 
may not force compliance with the Amtrak Act. Id. at 1285 n.12; see 414 U.S. 453, 
464-65 (1974); Rail Passenger Service Act of 1970 (codified in scattered sections of 
45 U.S.C.). Although plaintiffs in Amtrak did not bring their suit under the APA, 
the Supreme Court employed an analysis similar to that used under the APA to 
determine if Congress had precluded judicial review and held that Congress intended 
to preclude private suits and to place enforcement and review in the discretion of 
the Attorney General. See 414 U.S. at 458-60. 464; Rail Passenger Service Act of 
1970, ' 307, 45 U.S.C. § 547 (1970). In Eastern Kentucky the court distinguished 
Amtrak on three grounds: the public action bv the Attorney General made judicial 
review possible, while in the tax area, denving review to plaintiffs seeking to increase 
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further held that the Anti-Injunction Act fails to provide the clear 
and convincing evidence necessary to preclude review to nontaxpavers 
seeking to increase tax assessments, because that Act both lacks any 
legislative history and speaks only in terms of restraining assessment 
or collection.1 S1 The Anti-Injunction Act nevertheless may preclude 
nontaxpayer plaintiffs seeking to decrease tax assessments from ob
taining injunctive relief.187 188 Such plaintiffs may argue, however, that 
the 1954 reenactment of the Anti-Injunction Act brings that Act within 
section 12 of the APA, which provides that statutes may not implicitly 
supersede or modify APA judicial review provisions.189

assessments will immunize agency action; there is an absence of legislative history 
in the tax barrier statutes indicating intent to deny a cause of action to nontaxpayers 
seeking to increase assessments; finally, forcing the Government to collect lawfully 
due revenue stands on stronger ground than forcing the Government to incur train 
service deficits. See 506 F.2d at 1285 n.12.

187. See 506 F.2d at 1285-1286. The court in Eastern Kentucky implied that 
denying relief or review to one class of plaintiffs does not necessarily deny review 
to plaintiffs not within the excluded class. See id.; Abbott Labs. v. Gardner, 387 
U.S. 136, 141 (1967), quoting L. Jaffe, supra note 14, at 357.

188. Cattle Feeders Tax Comm. v. Shultz, 504 F.2d 462, 466 (10th Cir. 1974); 
see Alexander v. Americans United Inc., 416 U.S. 752, 760 (1974). Review on pure 
questions of law may stand, however, on a different ground from judicial interference 
in early adjudicatory factfinding agency actions. See Abbott Labs. v. Gardner, 387 
U.S. 136, 146-48 (1967); Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594, 
601-02 (1950) (review denied in midst of adjudication). In Abbott Laboratories 
the Court permitted nonstatutory review of rulemaking since later review after ad
judication would be inadequate. See 387 U.S. at 52-53. Nontaxpayer plaintiffs have 
a stronger claim to review since they lack even postponed alternative remedies.

189. See 5 U.S.C. § 559 (1970). Nontaxpayer plaintiffs could argue that the 
absence of explicit legislative intent in the 1954 reenactment and the 1966 amend
ment of the Anti-Injunction Act should permit injunctive relief, at least where 
plaintiffs seek to increase assessments. See Int. Rev. Code of 1954, § 7421(a); 
H.R. Rep. No. 1884, 89th Cong., 2d Sess. 29 (1966); S. Rep. No. 1708, 89th Cong . 
2d Sess. 29 (1966); H.R. Rep. No. 1337, 83d Cong., 2d Sess. 610 (1954). Compare 
Shaughnessy v. Pedreiro, 349 U.S. 48, 51-52 (1955) (declaratory and injunctive 
relief allowed because statute does not expressly supersede or modify existing review 
provisions of APA section 10) with Ileikkila v. Barber, 345 U.S. 229 (1953) (APA 
did not expand review since prior contested statute made Attorney General’s decision 
reviewable only by habeas corpus). See also Brownell v. We Shung, 352 U.S. 180, 
183-86 (1956); L. Jaffe, supra note 14, at 374 & n.276.

190. See 28 U.S.C. § 2201 (1970); S. Rep. No. 1240, supra note 156, at 11; id. 
pt. 2, at 9 (minority7 report). A construction of the federal taxes exception outside 
the Administrative Procedure Act may lead to the conclusion that declaratory’ relief 
is barred to nontaxpayers, but the burden of clear and convincing evidence may assist 

Although none of the courts in these tax rulemaking suits specifically 
construed the Declaratory Judgment Act in light of the APA burden 
of clear and convincing evidence, Congress’s enactment of the federal 
taxes exception to preclude taxpayers from pursuing relief other than 
statutory refund remedies fails to supply the necessary evidence of 
intent also to preclude declaratory judgments and review for nontax
payers who cannot seek those statutory remedies.190 The Government 
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mav argue that statutory refund remedies available to affected tax
payers suffice to show Congress’s expressed intent to preclude review 
f ven for nontaxpayers who seek to decrease assessments but may not 
bring a refund suit.191 The Government cannot seriously contend, 
however, that any procedure exists to correct illegal rulemaking for 
injured nontaxpayers who seek to increase tax assessments.192

nontaxpayers in APA suits seeking declaratory relief in light of the ambiguous recorded 
legislative history of the exception. See notes 162-166, 183 supra and accompanying 
text.

191. See note 168 supra.
192. The only alternative form of review would be a mandamus action. See 28 

I SC. § 1361 (1970). Although a plaintiff may employ mandamus to obtain judicial 
review of tax rulemaking, the ministerial-discretionary’ dichotomy, and the clear duty 
and affirmative relief requirements of mandamus may make such review unlikely. Cf. 
United States ex rel. Girard Trust Co. v. Helvering, 301 U.S. 540, 542-44 (1937) 
(do mandamus where ordinary action for refund adequate and complete remedy); 
Kellev v. Godbout, 74-2 U.S. Tax Cas. f 9660, at 82,144-45 (E.D. Mich. 1973) (no 
mandamus to compel IRS to disclose criminal case against plaintiff; disclosure dis
cretionary not ministerial function). See generally 3 K. Davis, supra note 17, § 23.10
Supp. 1970); Byse & Fiocca; Section 1361 of the Mandamus and Venue Act of 

1962 and “Nonstatutory” Judicial Review of Federal Administrative Action, 81 Harv. 
L. Rev. 308 (1967); Note, Mandamus in Administrative Actions: Current Approaches, 
1973 Duke L.J. 207. The circuits that allow broad mandamus review also hold that 
the APA is a statutory waiver of sovereign immunity. See Lovallo v. Froehlke, 468 
F.2d 140, 343-46 (2d Cir. 1972) (mandamus applicable to action outside scope of 
discretion; not barred by existence of discretion); Peoples v. United States Dep’t of 
Agric., 427 F.2d 561, 564-65 (D.C. Cir. 1970) (same); notes 38-40 supra and 
accompanying text.

193. See Bob Jones Univ. v. Simon, 416 U.S. 725, 750 (1974).

Conclusion

Courts certainly confront a difficult task in attempting to balance 
the public interest in facilitating summary revenue collection proce
dures with the public interest in subjecting administrative actions to 
judicial review; both interests are substantial and deserve judicial rec
ognition and consideration. In recent decisions the Supreme Court 
has upheld the authority of the Internal Revenue Service to assess 
taxes summarily, thereby postponing judicial review for taxpayers until 
statutory refund remedies become available. The Court also has rec
ognized the interest in immediate review and has invited action by 
Congress to provide speedier remedies for taxpayers aggrieved by IRS 
revocations of charitable exemption status.193

The Supreme Court has not directly addressed these issues in the 
context of nontaxpayer suits. Although the Court still must consider 
the conflicting interests of summary assessment and judicial review 
in nontaxpayer suits, this balancing process is distinct from that applied 
in taxpayer suits, since the issue in nontaxpayer suits does not concern 
the postponement of judicial review but whether the nontaxpayer may 
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obtain judicial review at all. Thus, the courts should view the interest 
in judicial review as even more compelling where an aggrieved non
taxpayer complains that a Ruling permits a taxpayer to escape lawful 
tax liability. In this instance the denial of review to nontaxpavers 
effectively immmunizes such Rulings from any independent review. 
Although Congress retains the ultimate power to amend the Internal 
Revenue Code, qualified nontaxpayers are more likely to safeguard 
congressional intent by vindicating their rights through suit than is 
Congress, which is unlikely to oversee the multitude of Rulings issued 
by its rulemaking delegate.

Public policy considerations suggest, therefore, that courts should 
allow qualified nontaxpayer plaintiffs to test the legality of Revenue 
Rulings. Where nontaxpayers seek to increase revenue collection, the 
governmental interest in summary action is insignificant when weighed 
against the values implicit in the presumption of reviewability and 
the public need to maximize revenue collection consistent with the 
Code. Nontaxpayers seeking to decrease assessments stand on dif
ferent grounds. The issue in such cases becomes who may obtain 
review, not whether the courts will foreclose judicial review to all. 
Courts should resist granting injunctive relief in such cases because 
of the greater potential for premature judicial interference with sum
mary revenue procedures. Alternatively, courts have discretion to 
grant declaratory relief, a less drastic form of interference. Declara
tory judgments may be especially appropriate where a nontaxpaver 
would find it impossible or extremely difficult to induce a taxpayer to 
maintain a statutory refund suit. In that situation judicial considera
tion of a Ruling would be improbable absent a nontaxpayer suit.

Although these public policy arguments carry weight, courts may 
use them only as a guide in assessing the several serious procedural 
barriers to nontaxpayer challenge suits. Even a liberal interpretation 
favoring review will not flood the courts with nontaxpayer suits since 
nontaxpayers will find it difficult to demonstrate standing to contest 
the issues. Moreover, the Anti-Injunction Act, the federal taxes ex
ception to the Declaratory Judgment Act, and the Administrative Pro
cedure Act must be considered together to determine their effect as 
barriers to review of Revenue Rulings by nontaxpayers. Although no 
recorded legislative history or definitive judicial precedent on the in
junction prohibition exists, the legislative history of the federal taxes 
exception suggests no clear intent to forbid declaratory relief to non
taxpayers. Courts also should consider the presumption of review
ability and the liberal construction standards of the APA. Given the 
absence of clear evidence of intent to preclude review of tax rulings, 
courts should be able to reach the merits where nontaxpayers with 
standing seek declaratory relief.
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Claims of sovereign immunity should be viewed in light of the 
doctrine’s primary purpose, avoidance of undue interference with gov
ernmental functioning. The statutorv barriers to review and the stand
ing requirement adequately protect the Government. Therefore, 
courts should scrutinize closely a governmental defense of sovereign 
immunity’ and reject the claim absent great danger of undue inter
ference.

Equitable and public policy considerations may well focus most 
sharply on judicial discretion to grant or withhold declaratory relief. 
Indeed, nontaxpayers who seek to increase revenue collection may ob
tain injunctive relief, given the plain language of the Anti-Injunction 
Act. Finally, the reasonable availability of judicial review coupled 
with discretionary relief that appropriately defers to administrative 
expertise surely is consistent with the important values implicit in a 
revenue system based on voluntary public compliance and subject to 
judicial review when necessary.

Anthony T. Podesta 
John D. Podesta





COMMENT

DUE PROCESS PROTECTION UNDER THE ENTITLE
MENT DOCTRINE FOR TENANTS OF FEDERALLY 
SUPPORTED HOUSING

Two federal courts recently have granted a limited form of due 
process protection to tenants who reside in federally supported hous
ing . In Geneva Towers Tenants Organization v. Federated Mortgage 
Investors ’ the United States Court of Appeals for the Ninth Circuit 
found that tenants of federally subsidized housing have an “objectively 
justifiable right to low cost housing” 1 2 and held that such tenants must 
be accorded procedural due process before their rents are increased.3 
The United States Court of Appeals for the Second Circuit similarly 
found in Caramico v. Secretary of the Department of Housing and 
I rban Development4 that tenants of dwellings with federally insured 
mortgages have an “interest in continued occupancy” 5 that entitles 
the tenants to protection against foreclosure eviction.6 Terming these 
rights protectible property interests,7 these courts recognized the plain
tiffs’ right to receive notice of, to make written statements concerning, 
and to receive the decision of the Federal Housing Administration

1. 504 F.2d 483 (9th Cir. 1974).
2. Id. at 491.
3. Id.
4. .509 F.2d 694 (2d Cir. 1974).
5. Id. at 700.
6. See id. at 701.
7. See id. at 700; 504 F.2d at 490-91.
8. .509 F.2d at 701-02; 504 F.2d at 488-91.
9. 397 U.S. 254 (1970).

10. .509 F.2d at 700-01; 504 F.2d at 488.

FHA) on a landlord’s application for rent increases and the decision 
of the Secretary of Housing and Urban Development to terminate oc
cupancy of foreclosed units.8

The Geneva Towers and Caramico decisions evidence the attempts 
of two courts to come to terms with a type of agency decisionmaking 
that differs from formal adjudication and rulemaking procedures. In 
applying the entitlement analysis established by the Supreme Court 
in Goldberg v. Kelly 9 to ascertain whether the agency decisions af
fected protectible property interests of the tenants, the Ninth and 
Second Circuits implicitly determined that these agency actions were 
adjudicatory.10 Application of the Goldberg entitlement framework, 

[1301]
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which was developed in the welfare context,11 to entirely different 
factual settings, however, raises significant analytical problems. More
over, the Geneva Towers and Caramico decisions indicate the advan
tages of recognizing the due process right to make written submis
sions 12 but do not confront the serious disadvantages posed by the 
narrow limits of this right.

11. See Goldberg v. Kelly, 397 U.S. 254, 262-64 (1970). The Court concluded 
in Goldberg that because qualified persons are entitled to welfare benefits b\ statute, 
state termination of payments without the opportunity for a pre-termination evidentiary 
hearing constitutes denial of due process protection. Id. The recipients in Goldberg 
had challenged proposed termination of welfare benefits on the basis of “incorrect or 
misleading factual premises or on misapplication of rules or policies to the facts of par
ticular cases.” Id. at 268.

12. 509 F.2d at 701; 504 F.2d at 491.
13. 397 U.S. at 262. Earlier Supreme Court decisions had held government bene

fits to be nonprotectible privileges rather than protectible rights. See, e.g., Cafeteria & 
Restaurant Workers Union v. McElroy, 367 U.S. 886, 895-96 (1961) (summary dismis
sal of civilian cook from military installation not violative of due process); Barsky v. 
Board of Regents, 347 U.S. 442, 451-52 (1954) (state suspension of doctor’s license for 
conviction of crime without showing that doctor’s actions related to his professional com
petence not violative of due process). See also Van Alstyne, The Demise of the Right- 
Privilege Distinction in Constitutional Law, 81 Harv. L. Rev. 1439, 1440 (1968). Before 
it completely rejected the right-privilege distinction in Goldberg, the Court had narrowed 
the scope of its applicability in cases where other liberties were threatened. See, e.g., 
Sherbert v. Verner, 374 U.S. 398, 403-04 ( 1963) (denial of unemployment compensa
tion to Seventh Day Adventist for refusal to work on Saturday unconstitutional burden 
on free exercise of religion); Speiser v. Randall, 357 U.S. 513, 518 (1958) (denial of 
tax exemption for failure to subscribe to loyalty oath infringes on freedom of speech 
without due process); Wieman v. Updegraff, 344 U.S. 183, 190-91 (1952) (denial of 
government employment solely on basis of membership in subversive organization with
out knowledge of groups activities violative of due process).

14. 397 U.S. at 263-71. The Court subsequently has followed this two step analysis. 
See Morrissey v. Brewer, 408 U.S. 471, 480-82 (1972) (parole revocation does not call 
for all rights available in criminal proceedings but does require informal hearing to 
verify appropriateness of revocation).

15. 397 U.S. at 263-66.

Supreme Court Guidelines on Entitlements

In Goldberg the Supreme Court determined that state welfare bene
fits are legitimate property interests or entitlements warranting due 
process protection under the fourteenth amendment.13 14 Finding that 
plaintiffs were recipients of an entitlement, the Court applied a balanc
ing test to determine the suitable form of due process protection.11 
This test involves three factors: the importance of plaintiff’s interest, 
the appropriateness of the requested procedure, and the cost of the 
procedure to the Government.15

Goldberg and subsequent Supreme Court cases have provided only 
broad and vague definitions of what constitutes an entitlement. The 
sole descriptive reference to entitlements in Goldberg indicates that 
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thev need not have been envisioned as propertv at common law.16 In 
Board of Regents v. RotJi 17 the Court defined an entitlement as a prop
erty interest more significant than either “an abstract need or desire” or 
a “unilateral expectation;” 18 such interests include “those claims upon 
which people rely in their daily lives.” 19 The Court in Roth found 
that claims of entitlement are supported by “existing rules or under
standings that derive from an independent objective source such as 
state law.20 In the companion case to Roth, Perry v. Sindermann,2' the 
Court concluded simply that an entitlement constitutes more than a 
mere subjective expectancy.” 22

16. Id. at 262 n.8. Indicating that much of the country’s existing wealth was in 
the form of rights that do not fall within traditional common-law concepts of property,” 
the Court in Goldberg referred to welfare benefits as a “matter of statutory entitlement 
for persons qualified to receive them.” Id. at 262 & n.8. See generally Comment, En
titlement, Enjoyment, and Due Process of Law, 1974 Duke L.J. 89.

17. 408 U.S. 564 (1972).
18. Id. at 577.
19. Id. The Court did not articulate whether all claims on which people normally 

rely are entitlements or whether this definition only demarcates a broad category in 
which entitlements fall.

20. Id. In Roth the Court analyzed the employment interest of an assistant pro
fessor under a one year contract at a state university having a formal tenure system 
and concluded that the professor had no propertv interest in being rehired. Id. at 578.

21. 408 U.S. 593 (1972).
22. Id. at 603. The Court in Sindermann dealt with the employment interest of 

a nontenured professor employed under a succession of contracts at a college without 
a formal tenure system. See id. at 594, 600. Finding that the rides and understand
ings promulgated by state officials could support a legitimate claim of entitlement to 
continued employment absent a showing of sufficient cause for dismissal, the Court 
distinguished Roth and concluded that the professor had a protectible property interest. 
Id. at 599, 600.

23. See Perrv v. Sindermann, 408 U.S. 593, 603 ( 1972); Board of Regents v. 
Both, 408 U.S. 564, 576-77 (1972); Goldberg v. Kellv, 397 U.S. 254, 262-63 (1970).

24. 416 U.S. 134 (1974).
25. Id. at 152 (plurality opinion) (Rehnquist, J., with Burger, C.J., and Stewart, J.).
26. 5 U.S.C. §§ 5595,'7101, 7102, 7501 (1970).
27. 416 U.S. at 152-54. The plaintiff in Arnett had been discharged from employ

ment with the Office of Economic Opportunity for allegedly libeling fellow employees. 
Id. at 137. The plaintiff maintained that the provisions of the Lloyd-LaFollette Act 
providing for removal of non probationary federal employees violated due process. Id. 
at 138-39. Finding that those procedures denied plaintiff due process by failing to 

Although the Goldberg, Roth, and Sindermann opinions suggest that 
the due process clause guarantees minimal procedural safeguards for 
the protection of any entitlement,23 24 25 the plurality opinion in Arnett v. 
Kennedy 2* rejected this conclusion and found that where the legisla
ture ties the substantive statutory right to procedural mechanisms for 
its enforcement, these procedures provide the necessary protection of 
the right.27’ Thus, in seeking to protect his right to employment under 
the Lloyd-LaFollette Act,26 the plaintiff in Arnett had to rely solely 
on the enforcement procedures established by the Act.27 Six justices 
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rejected the plurality’s analysis of the scope of a statutory right, how
ever, concluding that statutory enforcement procedures cannot limit 
a constitutional right to due process protection.28 Since the statutes 
that the Ninth and Second Circuits found to confer a protectible prop
erty interest on tenants of federally supported housing establish no 
procedural mechanisms for protecting those interests, the Arnett plural
ity view has no direct impact on cases such as Geneva Towers and 
Caramico. Nonetheless, Arnett may reflect the inclination of at least 
three members of the Court to narrow the overall scope of entitlements.

provide for a pre-termination evidentiary hearing before an impartial official, a three 
judge district court ruled in favor of the plaintiff. Id. at 139; see 5 U.S.C. § 7501 
(1970).

28. Justice Powell reasoned that the plurality’s view of entitlements was incompati
ble with Roth and Sindermann principles. 416 U.S. at 166 (Powell, J., with Blackmun, 
J., concurring in part). Justice Powell determined that although a legislature may 
choose not to confer a property interest, once such an interest has been created, the 
courts must scrutinize the statutory procedures for the termination of the interest to 
assure their constitutionality. Id. at 167 (Powell, J., with Blackmun, J., concurring in 
part). After finding an entitlement in Arnett, Justice Powell applied the Goldberg 
balancing test and concluded that due process does not require a pre-termination evi
dentiary hearing where plaintiff has a right to make oral and written responses to 
charges prior to termination. Id. at 167-71 (Powell, J., with Blackmun, J., concurring 
in part).

Justice White, concurring in part and dissenting in part, asserted that a property 
interest in employment is not conditioned on the procedural limitations accompanying 
the grant of the interest. Id. at 177 (White, J., concurring in part and dissenting in 
part). Like Justice Powell, Justice White reasoned that even though the state may 
define property, the Constitution prescribes due process protection for all property 
interests. Id. at 185 (White, J., concurring in part and dissenting in part). Justice 
White concluded that due process requires that termination decisions be made by an 
impartial decisionmaker, id. at 197-99 (White, J., concurring in part and dissenting 
in part).

Justice Marshall argued in dissent that the plurality’s opinion marked a departure 
from the Goldberg entitlement analysis and a return to the right-privilege distinction. 
Id. at 211 (Marshall, J., with Douglas & Brennan, JJ., dissenting). Following the 
Goldberg, Roth, and Sindermann analysis, the dissenters concluded that due process 
dictates that the employee receive a pre-termination hearing by an impartial official. 
Id. at 226-27 (Marshall, J., with Douglas & Brennan, JJ., dissenting). See generally The 
Supreme Court Term—1973 Term, 88 Harv. L. Rev. 13, 83-90 (1974) (critique of 
Arnett).

The Ninth Circuit in Geneva Towers noted that the opinions of the six justices not 
joining the Arnett plurality opinion were consistent with its own view of entitlements 
504 F.2d at 485 n.13.

29. See Arnett v. Kennedy, 416 U.S. 134, 137 (1974) (right to continued employ
ment with Office of Economic Opportunity dependent on petitioner’s successful de
fense of libel charge); Morrissey v. Brewer, 408 U.S. 471, 473, 482 (1972) (parole 
revocation dependent on whether plaintiff had violated conditions of parole).

A further limitation on the broad application of the entitlement 
analysis developed by the Supreme Court results from the implied 
requirement that an individual must establish certain facts that justify 
retention of a particular right before being entitled to due process 
protection.29 In Goldberg the issue of whether one of the plaintiffs 
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was entitled to continued welfare benefits hinged on a determination 
of whether he used drugs.3" A college professor’s right to retain his 
job in Sindermann depended on whether the Board of Regents had dis
missed him unjustifiably for having become involved in public dis
agreements with the Board’s policies.30 31 Tenants' rights to low rent 
in federal housing, however, may not depend on the establishment of 
such particularized facts.

30. Goldberg v. Kelly, 397 U.S. 254, 256-57 n.2 (1970).
31. Pern- v. Sindermann, 408 U.S. 593, 595 (1972).
32. 12 U.S.C. § 1715Z(d)(3) (1970).
13. 504 F.2d at 485. The tenants also sought a declaratory judgment that their 

landlords in applying for and the FHA in granting the rent increases had violated the 
due process clause and provisions of the National Housing Act and the Administrative 
Procedure Act. Id.; see 42 U.S.C. §§ 1441-46 (1970) (National Housing Act); 5 
U.S.C. §§ 551-59 (1970) (Administrative Procedure Act).

The Geneva Towers decision is one of a number of recent cases in which the courts 
have analyzed rent increases in terms of due process requirements. See Marshall v. 
Lvnn. 447 I '.2d 643, 647-48 (D C. Cir. 1973), cert. denied, 419 U.S. 970 (1974) 
tenants in housing backed by FHA mortgage insurance and financed by federally 

supported low interest rate have right to make written presentations opposing rental 
increase); Burr v. New Rochelle Municipal Housing Authority, 479 F.2d 1165, 1170 

2d Cir. 1973) (tenants of municipal housing authority subsidized by state funds have 
right to notice and opportunity for filing written objections to rental increase). In 
several earlier cases courts had rejected claims that proposed rent ceiling increases in 
federally funded housing necessitate due process protection for tenants affected by the 
increases. See, e.g., Langevin v. Chenango Court, Inc., 447 F.2d 296, 301 (2d Cir. 
1971) (no requirement of hearing for tenants either under statute or due process clause 
because Government did not raise rents itself but onlv permitted landlord to increase 
rents after expiration of existing leases); McKinney v. Washington, 442 F.2d 726, 727
DC. Cir. 1970) (per curiam) (no statutory or constitutional right to hearing for 

tenants of public housing); Hahn v. Gottlieb, 430 F.2d 1243, 1247 (1st Cir. 1970) 
no constitutional entitlement for tenants of federally subsidized housing because statute 

does not benefit tenants directly). See also Note, Procedural Due Process in Govern
ment Subsidized Housing, 86 Hahv. L. Rev. 880 (1973).

HUD has responded to the recent court decisions by issuing interim regulations 
providing tenants with the opportunity to make written submissions in opposition to 
rent ceiling increase applications. 24 C.F.R. § 401 (1975). The Department has the 
power to formulate such regulations in order to implement national housing policies.

\atPUMl Homing Act of'1961, §§ 211, 236, 12 I S.C. §§ 1715(b 1715 z3(e), (h) 
(1970). In a recent case the United States Court of Appeals for the Sixth Circuit granted 
the plaintiff tenants the relief proposed by these regulations but specifically rejected the 
proposition that due process dictates such relief. Ser Paulsen v. Coachlight Apart
ments Co., 507 F.2d 401, 403 (6th Cir. 1974).

Geneva Towers and Caramico Decisions

The plaintiffs in Geneva Towers, tenants in housing financed by the 
federal government under Section 221(d)(3) of the National Housing 
Act of 1961,32 sued their landlords and the Secretary of the Depart
ment of Housing and Urban Development (HUD) for rescission of 
rent increases that had been approved by the FHA and for an in
junction compelling the federal defendants to grant them a full and 
fair hearing prior to rent increase implementation.33 The United 
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States District Court for the Northern District of California ruled that 
due process requires that tenants be notified of their landlord’s appli
cation for a rent increase, be afforded a reasonable opportunity to make 
written objections, and be provided with a concise statement by the 
FHA of its reasons for approving rent increases.34

34. Geneva Towers Tenants Org. v. Federated Mortgage Inv., — F. Supp. — 
(N.D. Cal. Jan. 3, 1972) (No. C-70-104 SAW), summarized in 2 CCH Pov. L. Rep. r 
16,402, aff’d, 504 F.2d 483 (9th Cir. 1974). The district court reached a similar con
clusion in Keller v. Kate Maremount Foundation, which was consolidated with Genera 
Towers on appeal to the Ninth Circuit. 365 F. Supp. 798, 804 (N.D. Cal. 1972); sec 
Geneva Towers Tenants Org. v. Federated Mortgage Inv., 504 F.2d 483, 485 & n.l 
(9th Cir. 1974).

35. See 504 F.2d at 487-88; 12 U.S.C. § 1715/ (d)(3) (1972). In analyzing the 
section 221(d)(3) housing program, the court found that the federal government and 
private investors cooperate in a dependent relationship from the beginning of the con
struction of the housing through termination of the mortgage. 504 F.2d at 487-88.

36. 504 F.2d at 488-91.
37. Id. at 489. The court substantiated its conclusion that low and moderate in

come tenants are the intended beneficiaries of section 221(d)(3) by focusing on the 
statute’s statement of purpose and its legislative history. See id. at 489-90 (section 
221(d)(3) “designed to assist private industry in providing housing tor low and 
moderate income families and displaced families.”); 12 U.S.C. § 17157(a) (1970); 
H.R. Rep. No. 447, 87th Cong., 1st Sess. 11 (1961); S. Rep. No. 281, 87th Cong., 1st 
Sess 7-8 (1961). The court determined that the congressionally stated purpose to 
provide low-priced housing to persons of meager economic means and the statutory 
requirement that the FHA regulate the private developer’s rents explicitly grant an 
entitlement. 504 F.2d at 490; see 12 U.S.C. §§ 1715/(a), (d)(3) (1970).

38. 504 F.2d at 491.
39. Id.
40. Id.
41. Id.

In affirming the district court’s decision, the Ninth Circuit in Geneva 
Towers first determined that the section 221(d)(3) mortgage insur
ance program involved sufficient state action to require due process 
protection.35 Following the Goldberg analysis and applying the guide
lines enunciated in Roth and Sindermann, the court then considered 
whether plaintiffs had an entitlement.36 The court concluded that 
section 221(d)(3) tenants do have an entitlement consisting of “their 
expectation, statutorily created, that they will continue to receive the 
benefits of low cost housing.” 37 Having discerned an entitlement, the 
Ninth Circuit turned to the second step of the Goldberg analysis, a 
determination of the proper form of procedural due process protection 
for the plaintiffs.38 This determination required the court to balance 
the tenants’ interests, their possible input into the rental increase deci
sion, and the government interest at stake.39 The court found a sub
stantial tenant interest in procedural safeguards to protect their need 
for decent and affordable housing at fair prices;40 it also perceived an 
important government interest in preserving the program’s flexibility 
as an incentive to private investment.41 Observing that tenants could 
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make a useful contribution to the FHA determination of whether rent 
increases are justified,42 the court ultimately concluded that the limited 
relief ordered by the district court adequately accommodated the two 
interests.43

42. Id. Since the FHA must find that “unnecessary expenses are reduced to a mini
mum" and that the Regulatory Agreement has not been violated before approving a 
written request for a rent increase, the court found that tenants could provide useful 
information to the agency. Id.; see U.S. Dep’t of Housing and Urban Development, 
Management of HUD-Insured Multifamily Projects Under Section 221(d)(3) 
& Section 236, A HUD Guide, No. HMG 4351.1, at 209 (1971); U.S. Dep’t of 
Housing and Urban Development, Insured Project Servicing Handbook, A HUD 
Handbook, No. RHM 4350.1 Supp. at 3, 5 (1970).

43. .504 F.2d at 492.
44. Id. at 493 (Hufstedler, J., dissenting).
45. Id. at 494 (Hufstedler, J., dissenting). Judge Hufstedler’s “working definition” 

of an entitlement is “a legally enforceable interest in receiving a governmentally con
ferred benefit, the initial receipt or the termination of which is conditioned upon the 
existence of a contravertible and controverted fact. Id. at 495-96 ( Hufstedler, J., dis
senting).

46. Id. at 495 (Hufstedler, J., dissenting).
47. Id. at 494 (Hufstedler, J., dissenting).
48. Id. (Hufstedler, J., dissenting).
49. Id. at 496 (Hufstedler, J., dissenting) (due process required only to resolve 

disputes over material facts).
50. Id. (Hufstedler, J., dissenting). Although the HUD handbook enumerates sev

eral factors to be considered in reviewing requests for rent increases, the handbook 
has no legally binding effect. Id. (Hufstedler, J., dissenting); see U.S. Dep’t of Hous
ing and Urban Deveopment, Insured Project Servicing Handbook, A HUD 
Handbook, No. RHM 4350.1 Supp. at 1 (1970).

Judge Hufstedler, dissenting in Geneva Towers, concluded that 
plaintiffs had no entitlement. Observing that no exact definition of 
entitlement exists,44 the dissenter formulated her own definition by 
reference to Roth, Sindermann, and Arnett45 and argued that only those 
beneficiaries who claim an entitlement flowing from a legal obligation 
should be permitted to enjoy the benefits of the statute.46 Reasonable
ness of the plaintiff’s expectation of a benefit does not suffice to create 
an entitlement in the absence of a congressional intent to confer such 
a benefit.47 48 Judge Hufstedler criticized the majority for ‘ implying that 
an expectation that is reasonable in light of the purpose of the law 
from which the benefit flows is an entitlement 4S and found that the 
tenants in Geneva Towers had to demonstrate a legal requirement 
making rent increases improper under “disputable and disputed 
facts.”49 The tenants could not raise relevant factual issues, the dissent 
reasoned, since the Secretary' of HUD can exercise his discretion in 
setting rents and does not have to establish specific factual standards 
under which rents are regulated.50

Judge Hufstedler further maintained that since section 221(d)(3) 
does not grant direct financial aid to tenants, tenants have no legally 
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enforceable interests in low rents.51 Congress designed section 221 
(d)(3) to benefit both those tenants in housing provided under the 
section and the whole class of low and middle income housing con
sumers.52 The tenant seeks to maintain low rents, but the class of 
tenants as a whole benefits by attracting more private investors to the 
program to increase the amount of available housing.53 Judge Huf- 
stedler concluded that this conflict in the means to accomplish the 
two goals of the program implies that Congress did not intend to con
fer an entitlement on one group of beneficiaries where that grant would 
impair the interests of the other group.54

51. 504 F.2d at 496-97 (Hufstedler, J., dissenting).
52. Id. at 497-98 (Hufstedler, J., dissenting).
53. Id. (Hufstedler, J., dissenting).
54. Id. (Hufstedler, J., dissenting). To impose new procedural protection for in

dividual tenants might deter private investors from joining a program that carefully 
adjusts the government-landlord financial arrangements and offers a very limited return 
on equity. Id. at 497 n.6 (Hufstedler, J., dissenting).

55. Caramico v. Secretary of Dep’t of Housing and Urban Development, 509 F.2d 
694, 696 (2d Cir. 1974). Under FHA regulations, a mortgagee may recover mortgage 
insurance from the FHA after default by the mortgagor only if he tenders the property 
unoccupied to the Government. 24 C.F.R. § 203.381 (1975). The Secretary of HUD 
may waive this requirement, but no formal standards guide the Secretary’s determina
tion of whether the general vacant delivery rule should be waived. Id. A HUD hand
book does suggest some factors for local officers to consider in passing on a mortgagee’s 
request to deliver the dwelling occupied. See U.S. Dep t of Housing and Urban 
Development, Property Disposition Handbook, One to Four Family Properties 
(4310.5) Chap. 4, para. 21 (tenants may remain in dwelling “to prevent vandalism,’ 
where immediate occupancy presents no advantage to purchaser, and where eviction 
“might endanger public unrest and tension”).

56. 509 F.2d at 700-01.
57. Id. at 700.

The plaintiffs in Caramico, present and past nonowner occupants of 
homes with mortgages insured by the FHA, requested a preliminar} 
injunction against the Secretary of HUD and other federal defendants 
to enjoin the defendants from requiring eviction of the tenants as a 
condition of payment of FHA insurance claims to the mortgagees 
after the mortgagor’s default.55 56 Although the Second Circuit in Cara
mico used the two step analysis of Goldberg to find a protective 
property interest and to assess adequate due process protection, it 
failed to specify the exact statutory source of the tenant’s property 
interest. In holding that plaintiffs had a protectible property interest, 
the court relied on two more generalized findings. First, since the 
tenants had inhabited their apartments for a substantial period of 
time, they had “some interest in continued occupancy, at least when 
that occupancy is not flatly prohibited by regulation.’’5G Second, the 
court viewed plaintiffs as intended “beneficiaries of this and other acts 
designed to further the goal of decent housing for all citizens.” 57 Ac
knowledging that plaintiffs did not have a conventional property inter
est since their leases had expired and the state court had ordered their 
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evictions,58 the court relied on Goldberg as authority for the proposition 
that these nontraditional propertv interests are protectible.59 60

58. Id. at 697, 700.
59. Id. at 700.
60. Id. at 701-02.
61. Id. at 701.
62. Id. The court distinguished the interests of tenants in Langevin v. Chenango 

Court, Inc., who were denied due process relief, from the interests of the tenants in 
Caramico. Id.; see 447 F.2d 296 (2d Cir. 1971). In Langevin, the FHA’s evaluation 
of rental increase applications adequately protected the interests of the tenants since 
a major goal of the FHA subsidized housing program is the provision of adequate 
housing at the lowest possible rates. 509 F.2d at 701. In the foreclosure eviction 
setting of Caramico, however, one of the FHA’s foremost concerns is resale of its 
property but the tenants are primarily interested in retaining their homes. When a 
tenant seeks exemption from mandatory foreclosure eviction, therefore, the FHA is 
hardly in any position to represent the tenant. Id.

63. Id.
64. See note 55 supra.
65. 509 F.2d at 701; see U.S. Dep’t of Housing xnd Urban DeveijOpment, supra 

note 55, at Chap. 4, para. 21.
66. 509 F.2d at 702. The relief ordered In the district court granted the Secretary 

wide flexibility in structuring procedural safeguards. Id.

Having found that plaintiffs did possess a property interest, the 
court followed the Goldberg analysis and weighed the interest of 
the plaintiffs and of the Government in order to tailor due process 
relief. The Second Circuit concluded that the lower court’s order 
directing the Secretary to adopt rules requiring notification to tenants 
of foreclosure, an opportunity for tenants to make written submissions, 
and notification of the grounds on which the FIIA decision on oc
cupancy termination rests provided the necessary due process safe
guards.'" Plaintiffs must be afforded the opportunity to participate 
in the foreclosure eviction process because neither the FHA nor the 
mortgagee adequately can present occupants’ interests;61 only occu
pants have the desire and the information to represent their interests 
l)efore the agency to assure a fair decision.6- The court found that 
the FHA was incapable of investigating each request for an exception 
to the vacant delivery requirement, and that mortgagees, often located 
far from the property involved, could not provide information to guide 
the FIIA.63 The plaintiffs’ input into the process will aid the FHA 
since they may be the only parties who can demonstrate that the 
general vacant delivery ride should be waived;64 tenants are best quali
fied to show that the housing is fit for continued occupancy, that re
pairs necessary to make the property saleable are possible without 
vacation of the premises, or that continued occupancy may be neces
sary to prevent vandalism.65 The court concluded that its prescribed 
limited procedural protection would provide plaintiffs with some pro
tection from arbitrary action without unduly burdening the Govern
ment.66
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Rental Increase and Foreclosure Eviction Decisionmaking: 
Rulemaking or Adjudication?

Whether agency consideration of rental increase applications and of 
foreclosure eviction waiver requests is an adjudicative or a rulemaking 
proceeding influences the form of due process protection accorded 
tenants in these situations. Constitutional safeguards are mandated for 
adjudication but generally are not required in rulemaking procedures.67 
Several useful distinctions can be drawn between these two traditional 
agency proceedings. Adjudication involves a determination of specific 
facts affecting individual petitioners, and rulemaking entails a con
sideration of many factors affecting a whole group.68 69 The focus of 
the two proceedings also differs: adjudication concerns events that 
have already occurred while rulemaking looks to events in the future.“'' 
Although these differences often aid in distinguishing between adjudi
catory and rulemaking actions, they are of little help in categorizing 
agency consideration of rental increase applications or foreclosure 
eviction waiver requests.

67. See 1 K. Davis, Administrative Law §§ 7.04, 7.06, 7.07 (1958). Compare 
Bi-Metallic Investment Co. v. State Bd. of Equalization, 239 U.S. 373, 385-86 (1908) 
with Londoner v. Denver, 210 U.S. 373, 385-86 (1908). In Londoner the Supreme 
Court found that property owners were entitled to a hearing prior to street repair assess
ment since the effect of the repair on each individual’s property value determined the 
amount of each individual assessment. 210 U.S. at 385-86. In concluding that property 
owners are not entitled to any hearing prior to a general and uniform increase in Denver 
councy property valuations to match those of other counties, the court in Bi-Metallic 
distinguished Londoner. 239 U.S. at 445-46. The generalized effect of the valuations 
in Bi-Metallic justified the denial of due process protections to the property owners. 
Id. at 445-46. See generally 1 K. Davis, supra § 7.04; Note, The Judicial Role in De
fining Procedural Requirements for Agency Rulemaking, 87 Harv. L. Rev. 782, 786-87 
(1974).

68. See Shapiro, The Choice of Rulemaking or Adjudication in the Development of 
Administrative Policy, 78 ILarv. L. Rev. 921, 924 (1965). Professor Shapiro observes:

[Rulemaking] is entirely open ended in form, specifying only a class of persons 
or practices that will come within its scope, while “adjudication’’ is a proceed
ing directed at least in part at determining the legal status of persons who 
are named as parties, or the acts or practices of these persons.

Id.
69. See Prentis v. Atlantic Coast Line, 211 U.S. 210, 226 (1908).
70. See note 42 supra.

Two aspects of agency action in cases like Geneva Towers and 
Caramico are characteristic of rulemaking proceedings. Both situa
tions require the agency to consider multiple factors. In deciding 
whether to grant rental increase requests or foreclosure eviction waiv
ers, the agency analyzes present and possibly future housing market 
conditions. The agency also will review material presented by the 
landlord to justify increases in the rent ceiling,70 and HUD must con
sider whether mandatory foreclosure eviction will exacerbate social 



1975] Due Process in Federal Housing 1311

unrest in a locality.71 Agency action in both settings necessarily will 
affect a group of individuals.

71. See U.S. Dep’t of Housing and Urban Development, supra note 55, at Chap. 
4, para. 21.

72. 504 F.2d at 491; see note 42 supra and accompanying text.
73. See 504 F.2d at 491.
74. See note 55 supra; notes 64-65 supra and accompanying text.
75. See 1 K. Davis, supra note 67, § 7.04. Professor Davis would find significant 

the fact that the agency regulation in Geneva Towers and in Caramico affects the 
property of only one landlord rather than a whole class of properties; he cites approv
ingly a case in which a landlord received due process protection to contest an individual 
rent control order. Id.; see 150 East 47th Street Corp. v. Creedon, 162 F.2d 206, 210 
(Emer. Ct. App. 1947) (proceeding that considers individual reduction order by ap
plying general standards to particular facts quasi-judicial; landlord entitled to opportu
nity for hearing).

76. See 1 K. Davis, supra note 67, § 7.04.
77. Administrative Procedure Act § 4, 5 U.S.C. § 553(a)(2) (1970) (matters of 

agency management and government benefits, loans, and grants exempted from APA); 
see Langevin v. Chenango Court, Inc., 447 F.2d 296, 300 ( 2d Cir. 19/1) (no proce
dural protection for tenants under APA); Hahn v. Gottlieb, 430 F.2d 1243, 1217 n.4 
(1st Cir. 1970) (APA does not protect section 221(d)(3) tenants). Judge Danaher, 
concurring in Caramico, noted that the relief ordered by the district court fell within 
the exception to the APA protections. Caramico v. Secretary of the Dept of Housing 
and Urban Development, 509 F.2d 694, <02 (2d Cir. 19« 4 ) Danaher, J., concurring).

Other aspects of HUD decisionmaking resemble those of adjudica
tive proceedings and suggest the need for due process safeguards. Be
fore an agency grants a rent ceiling increase or a foreclosure eviction 
waiver, it should consider relevant past facts. In Geneva Towers, for 
example, the court indicated that HUD should determine whether 
the landlord had minimized expenses.72 Tenants protesting a rent in
crease also should be able to establish that a landlord has not main
tained their apartments adequately.73 74 Tenants in a situation similar 
to that in Caramico can relate past incidents of vandalism or establish 
that conditions of social unrest exist in their neighborhoods or their 
dwellings to induce HUD to waive its eviction requirement to protect 
the property.71 Consideration of these facts that tenants may assert 
and that landlords seeking rent increases or the FIIA seeking resale of 
a defaulted unit may dispute involves adjudication. Agency action in 
these contexts relates to propertv belonging to one landlord and not 
to federally supported housing generally.75

Due process mandates that disputed facts be established at a hearing. 
Since the1 Geneva Towers and Caramico situations raise mixed ques
tions of law and fact, the issues of fact should be resolved at a hearing 
to satisfy this constitutional requirement.76 Practical considerations 
also support the conclusion that such borderline agency activities as 
those scrutinized in Geneva Towers and Caramico are adjudicative. 
Indeed, if tenants seek relief for alleged federal deprivation of a right 
and the agency action is considered rulemaking, the procedures of the 
Administrative Procedure Act (APA) probably will not protect the 
plaintiffs.77
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Application of the Goldberg Analysis to 
Geneva Towers and Caramico

Utilization of the Goldberg entitlement analysis in Geneva Towers 
and Caramico to determine whether plaintiffs have a propertv interest 
and what procedures due process mandates to protect that interest 
implicitly assumes that the agency action under examination is ad
judicatory. The courts analytical approach, in finding an entitlement 
and in applying the balancing test, seems to reject the possibility that 
the agency action is a rulemaking procedure and illustrates the prob
lems inherent in the application of the Goldberg analysis to the rent 
increase and foreclosure eviction situations.

Several factors distinguish agency decisionmaking in the Geneva 
Towers and Caramico contexts from the agency procedures scrutinized 
by the Supreme Court in Goldberg, Roth, and Sindermann. In those 
Supreme Court decisions, a determination of whether plaintiffs prop
erly could claim an entitlement turned on the establishment of par
ticular facts, and plaintiffs were threatened with deprivation of an 
entitlement because of individual behavioral or economic characteris
tics.78 The challenged agency action in these cases, therefore, affected 
only one private interest. Agency determination to raise rents or to 
waive foreclosure eviction in Geneva Towers and Caramico, however, 
depended partially on information not possessed by the tenants; the 
decisionmaker also had to consider general economic and social data.7 ' 
Moreover, plaintiffs in these two cases were granted an entitlement 
merely because they resided in federally financed or insured housing, 
and the agency action necessarily affected the interests of a substantial 
class of tenants and the landlord. Finally, agency determination of a 
rental increase proposal does not result in the perpetuation or termina
tion of a benefit, but rather merely alters the amount of the benefit 
received.80

78. See Perry v. Sindermann, 408 U.S. 593, 594-95 (1972) (plaintiffs one-year 
employment contract terminated due to public disagreement with policies of Board of 
Regents); Board of Regents v. Roth, 408 U.S. 564, 568 (1972) (termination of non
tenured teacher allegedly motivated by teacher’s first amendment activities); Goldberg 
v. Kelly, 397 U.S. 254, 256 n.2 (1970) (welfare payments terminated because plaintiff 
refused to accept counseling for drug addiction); Lopez v. Henry Phipps Plaza South, 
Inc., 498 F.2d 937, 939 (2d Cir. 1974) (tenant evicted for misconduct); Caulder v. 
Durham Housing Authority, 433 F.2d 998, 1000 (4th Cir. 1970), cert, denied. 401 
U.S. 1003 (1971) (nonrenewal of lease based on complaints concerning conduct and 
morals of children); Escalera v. New York City Housing Authority, 425 F.2d 853 (2d 
Cir.), cert, denied, 400 U.S. 853, 857-59 (1970) (termination of month to month lease 
for undesirability).

79. See notes 42 and 55 supra.
80. Cf. Daniel v. Golidav, 398 U.S. 73 (1970) (per curiam). Plaintiffs in Golidati 

sought a hearing prior to reduction of their welfare benefits. Id. Holding that Gold
berg requires a hearing only prior to termination but not before reduction of welfare 
benefits, the Supeme Court remanded the case for a determination by the lower court
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The Goldberg entitlement analysis, developed where the legislative 
grant benefitted only one class of individuals, is not helpful in the 
Geneva Towers and Caramico factual situations, where several distinct 
classes arguably could claim a legislative grant. Faced with factual 
settings distinct from Goldberg, the Ninth and Second Circuits were 
forced to generate their own modes of entitlement analysis to deal 
with the plaintiffs’ contentions. In focusing on the distinction between 
the direct and indirect beneficiaries of the statutes invoked/1 the Ninth 
Circuit in Geneva Towers established the limitation that a recipient 
must be the prime beneficiary of a statute or custom to claim an en
titlement/2 The court admitted that low income housing consumers 
as a class may be one group of beneficiaries but concluded that the 
history of housing legislation supports its reasoning that Congress in
tended tenants to be the principal beneficiaries.* 81 82 83 Judge Hufstedler 
dissented, contending that section 221(d)(3) tenants are not express 
beneficiaries of the program; the legislation authorizes no direct finan
cial aid for the tenants nor does it impose a rent control system.84

of whether a pre-reduction hearing is appropriate. Id. Other lower courts have con
cluded that a hearing is necessary in this situation. See Hunt v. Edmonds, 328 F. 
Supp. 468, 475-76 (D. Minn. 1971); Woodson v. Houston, 27 Mich. App. 239, 245, 
183 N.W.2d 465, 468-69 (1970).

81. See Geneva Towers Tenants Organization v. Federated Mortgage Inv., 504 
F.2d 483, 490 & n. 14 (9th Cir. 1974).

82. Id. at 490 n.14.
83. Id. The Court based its determination of the statutory' grant on the legislative 

statement of purpose, on the statutory requirement that the FHA regulate rents charged 
by the private developer, and on a House committee report suggesting that HUD re
quire mortgagors to operate housing subject to rent controls before they could profit 
from below market interest rates and reduction of FHA mortgage premiums. Id. at 
490 & n.14; see 12 U.S.C. §§ 1715/ (a), (d)(3) ( 1970) II R. Rep. No. 447, 87th 
Cong., 1st Sess. 11 (1961).

84. 504 F.2d at 496 (Hufstedler, J., dissenting).

This distinction between direct and indirect beneficiaries of an act 
lacks precedent in Supreme Court cases and is unsatisfactory in the 
instance where legislation benefits two or more private parties. If the 
language of grant is not explicit, the court must make fine distinctions 
between the parties and circumstances involved and divine legislative 
intent to determine the prime beneficiaries of the statute. Such inter
pretation can be artificial because legislators may never have differen
tiated clearly between groups of expected beneficiaries in setting up 
a government program. The court’s scrutiny of section 221(d) (3)’s 
statement of purpose language in Geneva Towers, for example, leads 
the majority and dissent to equally tenable conclusions concerning the 
statute’s prime beneficiaries.

In Caramico the court did not conclude that the plaintiff must be a 
primary beneficiary of a legislative grant in order to claim an entitle
ment. Although observing that the prime beneficiaries of the National 
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Housing Act probably were the mortgagees whose interests were in
sured by the Act and the mortgagors who were able to obtain a 
mortgage under the Act,85 the Second Circuit concluded that courts 
should protect tenants’ interests because tenants are “intended bene
ficiaries of this and other acts designed to further the goal of decent 
housing for all citizens.” 86 87 88 Taken to its logical extreme, the court's 
justification for a finding of entitlement would lead to a conclusion 
that all citizens are “intended beneficiaries” and can claim an entitle
ment from any act dedicated to national well-being.

85. 509 F.2d at 700 n.13.
86. Id. at 700.
87. See Goldberg v. Kelly, 397 U.S. 254, 256-57 n.2 (1970).
88. 509 F.2d at 699-700; 504 F.2d at 491; see notes 42 and 55 supra.
89. See 509 F.2d at 701-02; 504 F.2d at 491-92. The Second Circuit’s holdinc in 

Caramico that tenants may comment on agency-enunciated factors raises a problem. 
Since these standards have not been formalized, courts will have to reapply the due 
process balancing test each time the agency changes its standards to ensure that tenants 
continue to have sufficient input on facts relevant to agency decisionmaking. Sec 509 
F.2d at 699-700.

90. 504 F.2d at 491.
91. Id. at 492.
92. See id.

The courts’ determination of the proper due process relief in Geneva 
Towers and Caramico also differs from the Supreme Court’s analysis 
in Goldberg of the relief required. Implicit in the Court’s considera
tion in Goldberg of the governmental and individual interests is the 
idea that a hearing was required to establish certain facts that would 
determine the continuation or termination of an entitlement/7 In 
Geneva Towers and Caramico the courts similarly attempted to deline
ate procedures that would establish facts within the tenants’ control.8" 
Since these facts alone will not necessarily determine the grant of an 
entitlement, however, the courts fashioned procedures that allowed for 
only limited tenant input.89

The court’s consideration in Geneva Towers of the interests of the 
landlord as well as the interests of the tenants and the Government 
before granting procedural protection further complicates use of the 
Goldberg balancing test in the Geneva Towers context. Although the 
Ninth Circuit did not discuss directly the importance of the landlord’s 
interest in Geneva Towers, it did evaluate his business interest indi
rectly by weighing the government’s objectives. Reasoning that the 
government’s interest in encouraging private investment in public 
housing is substantial,90 the court found that the potential for lengthy 
delay resulting from full dress hearings mitigated against that form 
of relief.91 The court therefore established procedures that would 
minimally inconvenience the landlord.92 Although the Government 
often depends on certain private individuals to accomplish its goals, 
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consideration of the interests of those individuals can frustrate the due 
process rights of others. In employing the Goldberg test in the rent 
increase area, for example, the court circumscribed the tenants’ due 
process rights indirectly by weighing the landlord’s interests.93

93. The court in Geneva Towers may have placed undue weight on the interests 
of the landlord in presuming that the section 221(d)(3) investor is profit motivated. 
See id. at 488. A substantial number of public housing projects are developed and 
owned by nonprofit sponsors and cooperatives. Lefcoe, HUD’s Authority to Mandate 
Tenant’s Rights in Public Housing, 80 Yale L.J. 463, 505 (1971).

In several recent cases dealing with state attachment and garnishment procedures, 
the Supreme Court has stressed the need to balance the conflicting interests of the 
debtor and creditor in determining what due process protections should be accorded 
the debtor. See North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 607, 
610 i 1975) (statute violated due process by failing to provide for hearing, either before 
or shortly after seizure); Mitchell v. W.T. Grant Co., 416 U.S. 600, 618 (1974) (statute 
providing for issuance of writ of sequestration bv judge upon affidavit of specific facts 
properly balanced interests); Fuentes v. Shevin, 407 U.S. 67, 80-82 (1972) (statute 
voided for failure to provide for hearing prior to seizure of consumer goods; conflicting 
interests not properly balanced).

94. See, e.g., Fuentes v. Shevin, 407 U.S. 67, 80 (1972); Boddie v. Connecticut, 
401 U.S. 371, 377-78 (1971); Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 233 (1864).

95. 1 K. Davis, supra note 67, § 7.01 (requirement of hearing could relate to either 
of the two principal types of procedures, trials and arguments).

96. Id. § 7.07. Professor Davis states: “The meaning of the term ‘hearing’ when 
a trial is not intended is often unclear. Probably an opportunitv to submit written 
evidence or argument without an oral process is not within the term.” Id.

Judge Hufstedler’s dissent in Geneva Towers charged the majority with eviscerating 
due process procedural protections by approving the relief ordered by the district court: 

The great procedural protections of due process are reduced by the ma
jority7 to little more than a right to send and receive mail. Procedural 
due process is flexible, but it is not flaccid. At the barest of minimums, 
due process requires not only adequate prior notice but also a meaningful 
evidentiary hearing with a right to call and examine witnesses as well as 
to present documentary evidence.

504 F.2d at 498 (Hufstedler, J., dissenting).
97. See, e.g., Morissey v. Brewer, 408 U.S. 471, 481 (1972) (identical procedure 

not required in all situations demanding procedural safeguards); Cafeteria and Res
taurant Workers Union, Local 473 v. McElroy, 367 U.S. 886, 895 (1961) (nature of 
due process opposed to concept of inflexible procedures); Joint Anti-Fascist Refugee 
Comm. v. McGrath, 341 U.S. 123, 162 (1951) (Frankfurter, J., concurring) (due 
process mandates no fixed procedures; considerations of fairness prevail).

The Relief Granted: The Right to Make Written Submissions

Due process generally requires notice and the right to a hearing.94 
Professor Davis suggests that “any oral proceeding before a tribunal” 
may constitute such a hearing.95 This definition of a hearing indicates 
that the relief ordered by the district courts in Geneva Towers and 
Caramico, written submissions, is constitutional^ inadequate as a sub
stitute for a hearing.9'1 Although discussions of due process in major 
Supreme Court cases focus on the flexibility of due process procedures 
and lend some theoretical support to this written submission form of 
relief,97 no Supreme Court case explicitly has approved this form of 
due proc-ess in a setting similar to Geneva Towers and Caramico.
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Due process protection through written submissions has a number of 
advantages. The procedure provides tenants with a means of ex
pressing themselves on matters influencing their daily lives without 
unreasonably restricting agency discretion. Since written submissions 
do not bring into plav the full panoply of rights incident to an evi
dentiary-type hearing,98 the Secretary of HUD avoids entanglement 
with complicated procedural prerequisites every time he receives a 
request for a rent ceiling increase or a foreclosure eviction waiver. 
Moreover, this limited procedure for protecting tenants’ interests does 
not impinge upon the landlord’s management of the housing and will 
not deter potential landlords from investing in public housing.99

98. See generally Burrus & Fessler, Constitutional Due Process Hearing Require
ments in the Administration of Public Assistance: The District of Columbia Experience, 
16 Am. U.L. Rev. 199, 217-31 (1967) (minimal requirements in trial-type administra
tive hearing include notice, discovery, right of counsel, oral hearing, confrontation, 
cross-examination, right to present evidence and make argument, impartial tribunal, 
decisions on the record, and judicial review).

99. See Caramico v. Secretary of the Dep’t of Housing and Urban Development, 
509 F.2d 694, 702 (2d Cir. 1974); Geneva Towers Tenants Organization v. Federated 
Mortgage Inv., 504 F.2d 483, 492 (9th Cir. 1974).

100. See Goldberg v. Kelly, 397 U.S. 254, 269 (1970) (“written submissions do not 
afford the flexibility of oral presentations; they do not permit the recipient to mold his 
argument to the issues the decision maker appears to regard as important”).

101. The notice provisions in the HUD regulations inform tenants only that they 
can make comments “for or against” the proposed increase. 39 Fed. Reg. 32738 
(1974).

Three problems arise, however, when courts substitute written sub
missions for a hearing as the appropriate form of due process protec
tion. Tenants of subsidized or federally financed housing who are un
educated or are non-English speaking may be unable to communicate 
their comments effectively to the agency. The landlord, who is better 
educated or who can afford to hire an attorney, will be at a decisive 
advantage in the presentation of his views. A decisionmaker who 
confronts a tenant at a hearing can probe for information if he senses 
that the individual has a comment to make but cannot convey it. The 
agency does not have a similar ability to elicit tenant comments when 
it reviews written submissions. Moreover, the decisionmaker is more 
likely to attribute the absence of any comments to tenants’ satisfaction 
with the arrangements the landlord or the Government is proposing 
than to the tenants’ poor literacy.

The inability of the written submission process to channel tenants’ 
comments to the issues to be considered by the agency raises another 
problem.100 Neither the Geneva Towers and Caramico decisions nor 
the HUD regulations, for example, provide tenants with comprehen
sive guidelines on what issues are suitable for their commentary.101 
Presumably, tenants will explain their own need for low rents or for 
retention of their apartments, but these needs do not bear directly on 
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the rent ceiling or eviction waiver determinations. Thus, written 
submissions actually may diminish the sense of tenant well-being that 
the court in Geneva Towers wished to encourage:1"2 if HUD makes a 
determination adversely affecting tenants on purely economic grounds, 
tenants will feel their honest assertions of need have fallen on insensi
tive ears.

Finally, since the interests of the tenants and the landlord conflict 
over rent increases, the written submissions procedure may distort the 
tactual issues presented to the agency. Comparison of the written sub
missions procedure discussed in Geneva Towers and in Caramico with 
that in the proposed HUD regulations illustrates the possibility for 
this distortion. The relief ordered by the Second and Ninth Circuits 
provides for written submissions by tenants directly to the HUD Secre
tary.1'1 HUD’s proposed regulations, in contrast, require tenants to 
present written objections to the landlord, who may comment on those 
objections before presenting them to HUD.1"4 By commenting on 
tenants submissions, the landlord may be able to destroy their impact 
on the decisionmaker. A landlord’s comments concerning the submit’ 
tor’s reputation as a responsible citizen, for example, could undermine 
the forcefulness of the tenant’s objections. W here the landlord cannot 
evaluate tenants’ comments, however, tenants could make completely 
unsupportable statements as to the landlord’s upkeep of the building 
or his expenditure of funds. These objections could prevent or unnec
essarily delay much needed rent increases. A hearing would eliminate 
this distortion by forcing parties to confront one another.102 103 104 105 Untenable 
allegations of either party could be rebutted quickly, and the agency 
would not have to hire an inspector to verify these allegations inde
pendently.

102. See 504 F.2d at 491.
103. Caramico v. Secretary of the Dep t of Housing and Urban Development, 509 

F.2d 694, 701-02 (2d Cir. 1974); Geneva Towers Tenants Org. v. Federated Mortgage 
Inv., 504 F.2d 483, 492 (9th Cir. 1974).

104. 24 C.F.R. § 401 (1975) (application for rental increase must include tenants’ 
comments and landlord’s evaluation of those comments).

105. See Goldberg v. Kelly, 397 U.S. 254, 269 ( 1970). Recognizing that the inter
ests of public assistance recipients and the government employees responsible for ter
minating public assistance might clash, the Court in Goldberg determined that an 
informal hearing was necessary: “Particularly where credibility and veracity are at 
issue, as they must be in many termination proceedings, written submissions are a 
wholly unsatisfactory basis for decision.” Id. at 269; see id. at 266-69.

A Proposal: A More Inclusive Entitlement—A Hearing 
Limited to Narrow Factual Issues

Although Supreme Court decisions have set forth broad guidelines 
for entitlements, the characteristics of the narrow range of circum
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stances to which the Court has applied entitlement analysis qualify 
those guidelines and make them inappropriate for application in situa
tions similar to Geneva Towers and Caramico. To facilitate analysis 
of whether tenants in such situations can claim an entitlement, courts 
should develop a new definition of entitlement. Under the proposed 
definition, an entitlement would protect any individual’s reasonable 
expectation of a benefit, based on an interpretation of governmental 
custom or legislation, on which the individual relies in his day-to-day 
life. The requirement of a reasonable expectation, which comports 
with earlier Supreme Court decisions,106 would prevent courts from 
recognizing interests that Congress could not have intended to create 
upon enactment of a statute 107 and also would permit courts to recog
nize that a statute may have several beneficiaries. If the court logi
cally could interpret a statute as giving rise to two or more interests, 
it would no longer have to strain its interpretation of legislative intent 
to determine the principal beneficiary. Such a definition would have 
allowed the court in Geneva Towers, for example, to find that the 
National Housing Act conferred an entitlement on both the specific 
tenants of the housing project and the class of all low income housing 
tenants. The additional requirement that the individual base his ex
pectation on governmental custom or legislation follows earlier Supreme 
Court entitlement definitions.108 109 The element of day-to-day reliance 
on a government benefit, a standard established by the Supreme Court 
in Roth,1"' limits entitlements by obviating the possibility that a legis
lative grant or custom will give rise to an infinite class of grantees.

106. Compare Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (terms of ap
pointment create no reasonable expectation of interest in re-employment) with Pern 
v. Sindermann, 408 U.S. 593, 599, 601 (1972) (rules and understandings ma) create 
reasonable expectation of job tenure).

107. See Perry' v. Sindermann, 408 U.S. 593, 603 (1972) (entitlement more than a 
subjective expectancy); Geneva Towers Tenants Org. v. Federated Mortgage Inv., 504 
F.2d 483, 494 (9th Cir. 1974) (Hufstedler, J., dissenting). Judge Hufstedler concluded 
that the majority in Geneva Towers implicitly had defined entitlement as “an expecta
tion that is reasonable in the light of the purpose of the law from which the benefit 
flows.” Id. (Hufstedler, J., dissenting). The requirement of a reasonable expectation 
will prevent a homeowner with adequate financial resources from expecting that he max 
retain a federally subsidized low rent apartment.

108. See notes 13-22 and accompanying text.
109. See Board of Regents v. Roth, 408 U.S. 564, 577 (1972).

Subsequent to the finding of an entitlement under the proposed 
definition, courts could apply the Goldberg balancing test to determine 
the appropriate due process procedures. Because the courts will find 
a wide spectrum of interests to be protected under this proposed en
titlement test, they should be prepared to formulate varied procedural 
safeguards. One viable alternative to a tenant’s right to make written 
submissions is a hearing before an impartial decisionmaker at which
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tenants could participate. At such a hearing, tenants would present 
evidence relevant to the agency’s decision, and landlords could cor
roborate or rebut that evidence.11" The agency then could weigh the 
facts established at this informal hearing with other relevant data in 
reaching its decision.110 111

110. Although the administrative costs of conducting such hearings are far greater 
than the costs generated by the written submissions form of relief, the hearings should 
not be lengthy given their limited scope. The narrow focus of the hearing also will 
eliminate from agency consideration tenants’ comments directed to unrelated issues.

111. Cf. Note, supra note 67, at 796 (trial type hearings normally unsuited to rule
making; notice and comment procedure also may be inadequate).

112. 24 C.F.R. § 401 (1975). These HUD regulations apply to over 550,000 rental 
units. See Seventh Annual Report on National Housing Goals, A Message From 
the President of the United States, H R. Doc. No. 94-228, 94th Cong., 1st Sess. 27 
(1975) (Table A-3). Since these regulations incorporate judicially mandated protec
tions, courts should circumscribe narrowly review of agency rulings under them. See 
generally Wright, The Courts and the Rulemaking Process: The Limits of Judicial Re
view, 59 Cornell L. Rev. 375 (1974).

Conclusion

A rule that due process protection must be accorded tenants of 
federal housing before a federal agency can approve a rental increase 
or require that tenants be evicted has significant repercussions. The 
rule directly benefits tenants who are parties and has a broader impact 
on the interests of all tenants of federally supported housing. In re
sponding to recent decisions imposing due process safeguards in the 
rental housing context, for example, HUD has adopted under its rule
making power many of the procedures mandated by the courts.112 Al
though a finding of entitlements and development of due process safe
guards is appropriate in these situations, courts should restructure the 
entitlement analysis to accommodate the interests of all the direct 
beneficiaries of federal rental housing. Reconsideration of the value 
of the due process right of written submissions should be a part of 
this restructuring. An informal hearing that addresses specific factual 
issues is more in keeping with common notions of due process, since 
it provides an opportunity for all tenants to be heard and for imme
diate resolution of issues.

Janice Obuchowski Kratzke





RECENT DEVELOPMENTS

CONSTITUTIONAL LAW—reapportionment—Legislative Consid
eration of Race in Reapportionment Allowed Where State Districting 
Plan Directed and Approved by Attorney General Under Federal Stat
ute and Resulting Districts Not Unfairly Prejudicial to White Group. 
United Jewish Orgs. of Williamsburgh, Inc. v. Wilson, 510 F.2d 512 
2d Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3062 (U.S. July 

17, 1975) (No. 75-104).

In 1972 New York State reapportioned its senate and assembly dis
tricts in light of the 1970 census. To comply with the Voting Rights 
Act of 1965,1 the state submitted its reapportionment plan for Bronx, 
Kings, and New York Counties to the United States Attorney General 
for his approval.2 The Attorney General objected to the proposed lines 
in Kings County on the ground that they simultaneously overconcen
trated black and Puerto Rican populations in one district and signifi
cantly diffused those minority groups throughout the surrounding dis
tricts.3 In later informal discussions, the Justice Department staff ad-

1. 42 U.S.C. §§ 1971, 1973-73p (1970).
2. Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970). The Act prohibits 

the use of a test or device, including a literacy test, for determining eligibility to vote 
in any state or political subdivision of a state where fewer than 50 percent of persons 
of voting age either registered to vote or actually voted in the 1964 or 1968 presidential 
election. Voting Rights Act of 1965, § 4, 42 U.S.C. § 1973b (1970). Bronx, Kings, 
and New York Counties became subject to the Act after the Attorney General deter
mined that New York had maintained a voting literacy test as of November 1, 1968 
and the director of the Census found that fewer than 50 percent of the voting age 
population of these counties had voted in the 1968 election. See 36 Fed. Reg. 5809 
(1971); 35 Fed. Reg. 12354 (1970).

To implement any change in voting procedures in an affected count) , a state must 
follow one of two procedures. It may institute an action in the United States District 
Court for the District of Columbia for a declarator, judgment that the proposed change 
would not have the purpose or effect of denying or abridging the right to vote on the 
basis of race or color. Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970). 
Alternatively, the state may submit the proposed change to the Attorney General, who 
must interpose any objection to the change within 60 days after the plan’s submission 
or the change becomes law. Id. The Supreme Court has found a reapportionment to 
be a “standard, practice, or procedure with respect to voting” within the meaning of 
section 5 of the Voting Rights Act. Id.; see Georgia v. United States, 411 U.S. 526, 
531-35 (1973).

3. Letter from J. Stanley Pottinger, United States Assistant Attorney General, to 
George D. Zuckerman, New York Assistant Attorney General, Apr. 1, 1974, at 2 (on 
file at Civil Rights Division, United States Dep t of Justice). Although Kings County is 
over 35 percent nonwhite, only one of the County's ten senate districts contained a 
significant nonwhite majority under the state’s first districting plan in 1972. United 
Jewish Orgs v. Wilson, 510 F.2d 512, 523 n.21 2d Cir. 1975 pi tition for cert, filed, 
44 U.S.L.W. .3062 (U.S. July 17, 1975) (No. 75-104).

fl321]
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vised the director of New York’s Joint Committee on Reapportionment 
to create several electoral districts with "substantial non-white majori
ties.”4 5 6 Following this recommendation, New York drew up a revised 
reapportionment plan that the Attorney General subsequently ap- 

5

4. United Jewish Orgs. v. Wilson, 510 F.2d 512, 517 (2d Cir. 1975), petition for 
cert, filed, 44 U.S.L.W. 3062 (U.S. July 17, 1975) (No. 75-104); Brief for Appellant 
at 13, id. The director of the New York Joint Committee on Reapportionment testified 
that the discussions led him to believe that 65 percent represented a substantial non
white majority in a district, although the Justice Department attorneys mentioned no 
specific figures. 510 F.2d at 517; Brief for Appellant at 13-14.

5. Letter from J. Stanley Pottinger, United States Assistant Attorney General, to 
George D. Zuckerman, New York Assistant Attorney General, July 1, 1974, in Brief for 
Appellee Saxbe at Appendix.

6. 510 F.2d at 517, 520.
7. See United Jewish Orgs. v. Wilson, 377 F. Supp. 1164, 1165 (E.D.N.Y. 1974), 

aff’d, 510 F.2d 512 (2d Cir. 1975), petition for cert, filed, 44 U.S.L.W. .3062 (U.S. 
July 17, 1975) (No. 75-104).

8. Id. at 1166.
9. 510 F.2d at 520-22. The court noted that the Hasidic community was one of 

between 20 and 60 distinct communities in Kings County that would have to share a 
limited number of senate and assembly districts. Id. at 521; see Wells v. Rockefeller, 
281 F. Supp. 821, 825 (S.D.N.Y. 1968), revd on other grounds, 394 U.S. 542 (1969) 
(Brooklyn’s population cannot support congressman for each of twenty or more iden
tifiable communities). In denying the plaintiff’s standing as members of the Hasidic 
community, the court stated that it could recognize a group’s claim to remain in one 
district only when the group also shows prior discrimination on the grounds of race 
or color against residents of that community. 510 F.2d at 521.

The lines established by the new reapportionment plan divided 
Brooklyn’s Hasidic community, a closely-knit religious and ethnic 
group, almost in half into two assembly and two senate districts.’ 
The United Jewish Organizations brought suit in the United States 
District Court for the Eastern District of New York against state 
officials and the United States Attorney General, alleging that the 
racial formula in the revised reapportionment plan diluted plain
tiffs’ voting power and deprived them of equal protection of the law 
in violation of the fourteenth and fifteenth amendments.7 After a 
hearing, the district court denied the plaintiffs’ motion for summan 
judgment and dismissed the action. In concluding that plaintiffs had 
failed to state a claim, the court found that the state could consider 
race to correct the discriminatory effect of the unlawful 1972 re
apportionment.8 On appeal, the United States Court of Appeals for 
the Second Circuit held that the plaintiffs had standing to challenge 
the 1974 lines as white voters but not as members of the Hasidic 
community.9 The court affirmed the dismissal on the merits, ob
serving that a state may base its districting plan on racial considera
tions if the plan conforms with the Attorney General’s directive, is 
not challenged by the affected state subdivisions, and meets the 
approval of the Attorney General under the Voting Rights Act, at 
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least where the reapportionment does not obstruct equal access of 
all voters in the district to the political processes leading to nomina
tion and election.10

10. 510 F.2d at 525.
11. Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960) (districting to exclude by 

race denies right to vote). Federal courts have power to review state reapportionment 
plans. Baker v. Carr, 369 U.S. 186, 197-98 (1962). Although the Supreme Court 
lescribed the area of state reapportionment as a political thicket in Colegrove v. Green, 
it subsequently adopted the fundamental formula of one person-one vote to guide judi- 
cial review of apportionment plans. 328 U.S. 549, 556 (1946); see Reynolds v. Sims, 
137 U.S. 533, 559-61 (1964). This formula provides an objective standard and requires 
a minimal inquiry into political issues.

12. 376 U.S. 52 (1964).
13. Id. at 53-54. The contorted boundary between New York’s 17th and 18th 

ongressional districts resulted in the 17th district’s 94.4 percent white population, while
the 1 Sth district was 86.3 percent black and Puerto Rican. Id. at 59-60 (Douglas, J., 
dissenting).

14. Id. at 56-58. In demanding proof of the legislature’s racial motivation, the 
Court may have placed an impossible burden on the plaintiffs, because there were no 
public hearings, bill manager’s statements, or published debates on the apportionment 
statute. Id. at 73-74 (Goldberg, J., dissenting).

15. Id. at 61-62 (Douglas, J., dissenting).
16. Id. at 60-61.
17. Id. at 66.
18. Congressman Adam Clayton Powell and others intervened in the district court 

on b« half cl the state in order to preserve the 18th district’s heavy minority concentra- 
ti<»n. Wright v. Hoc kefeller, 211 F. Supp. 460. 461 (S.D.N.Y. 1962), aff’d, 376 U.S. 
52 (1964).

Although the Supreme Court has held that a state may not draw 
district lines to exclude minority representation,11 federal courts never 
have considered whether a legislature may draw electoral district 
lines with the intent to benefit a minority racial group. In Wright v. 
Rockefeller 12 the plaintiffs alleged that the New York legislature con
trived to underrepresent nonwhites by drawing Manhattan’s con
gressional district lines on a racial basis in order to create one pre
dominantly white district and several overwhelmingly black and 
Puerto Rican districts.13 The Supreme Court never reached the issue 
of whether race constitutes a proper consideration in legislative re
apportionment, however, because it found that the plaintiffs had not 
shown a legislative “contrivance” to segregate on the basis of race 
or place of origin.14 In dissent, Justice Douglas disputed the require
ment that apportionment challengers must prove the legislature’s racial 
motivation.15 After concluding that the lines themselves demon
strated racial segregation,16 he asserted that a state may not consti
tutionally establish electoral districts on a racial basis.17 Even if the 
apportionment actually enhances a minority group’s political strength 
in a non white district,18 Justice Douglas maintained that a racial 
concept of “separate but better off” in legislative districting con
flicts with democratic ideals and encourages separatism or racial antag



1324 The Georgetown Law Journal [Vol. 63:1321

onism.19 Several lower courts also have condemned the use of 
racial considerations in legislative attempts to aid a minority group’s 
political strength, but their criticisms either have come in dicta or 
have accompanied a court’s rejection of a minority group’s proposed 
remedy.20

19. 376 U.S. at 67 (Douglas, J., dissenting). Justice Goldberg also dissented from 
the Court’s holding, relying on the principle that state-sanctioned racial segregation is 
unconstitutional per se. Id. at 69, 72 (Goldberg, J., dissenting).

20. See, e.g., Gilbert v. Sterrett, 509 F.2d 1389, 1394 (5th Cir. 1975) (minority 
group not entitled to maximize its political strength); Cousins v. City Council of Chi
cago, 466 F.2d 830, 843 (7th Cir. 1972) (no requirement that minority racial group 
have particular voting strength in city council); Ferrell v. Oklahoma, 339 F. Supp. 73, 
83 (W.D. Okla.), aff’d, 406 U.S. 939 (1972) (need not create one state senate district 
containing black majority); Ince v. Rockefeller, 290 F. Supp. 878, 884 (S.D.N.Y. 1968) 
(framers of voting districts must be colorblind; minority group has no right to con
centrated voting power); Kilgarlin v. Martin, 252 F. Supp. 404, 437-38 (S.D. Tex. 
1966) (apportionment plan drawn to favor racial group would raise serious constitu
tional questions); Mann v. Davis, 245 F. Supp. 241, 245 (E.D. Va. 1965) (may not 
draw district lines to prefer bv race or color).

21. 379 U.S. 433 (1965)'
22. Id. at 439. The Court reaffirmed the invidious effect standard the following 

term, even though it ultimately approved the multi-member districting plan involved. 
See Burns v. Richardson, 384 U.S. 73, 88 (1966). A multi-member apportionment 
plan creates electoral districts that elect more than one representative. Each political 
party often will run an entire slate of candidates for the multi-member district; the 
winning party then takes all the seats.

23. 403 U.S. 124 (1971).
24. Id. at 153. The district court had found that Indiana’s multi-member dis

tricting scheme operated to minimize impermissibly the voting strength of an identifia
ble racial group, the black ghetto inhabitants of Indianapolis. Chavis v. Whitcomb, 
305 F. Supp. 1364, 1385-86. (S.D. Ind. 1969), rev’d, 403 U.S. 124 (1971). The
court stated that the state should redraw districts with a colorblind eye and emphasized 
that black residents were not entitled to a certain number of legislators. Id. at 1391. 
When the Indiana legislature failed to correct the defect that the court had found, 
the court imposed a plan submitted by plaintiffs that eliminated multi-member districts 

No Supreme Court case since Wright has decided the issue of 
whether it is constitutionally permissible for a state legislature to 
district along racial lines. In several subsequent Supreme Court cases 
plaintiffs have encountered the same difficulty in proving a legislative 
contrivance as did plaintiffs in Wright and, instead, have argued that 
an apportionment based on racial considerations is unconstitutional 
because of its invidious effect. In Fortson v. Dorset/21 the Court first 
indicated that it might invalidate as having an invidious effect a 
multi-member apportionment scheme that operated to minimize or 
cancel out the voting strength of racial elements of the voting popula
tion, irrespective of the legislature’s intent.22 The measurement of 
such detrimental effect, however, has proven difficult. In Whitcomb 
v. Chavis,23 for example, the Court rejected the lack of proportional 
representation of a minority group as the appropriate test of invidi
ous effect.24 In reaching this conclusion, the Court noted the plethora 
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of organized interest groups, ethnic organizations, and political parties 
in our society and expressed the fear that sustaining a racial group’s 
claim for proportional representation also would entitle any other 
group with distinctive interests to such representation.25 26 The Court 
found that any minimization of black voting strength in Indianapolis 
resulted more from Democratic party losses at the polls than from 
the invidious effect of multi-member districting.20 In a subsequent 
case, White v. Regester27 the Court finally held a multi-member dis
tricting scheme limiting a racial group’s access to and participation 
in the nomination and election processes to establish invidious effect.28

and protected the legally cognizable racial minority group against dilution of its voting

25. Whitcomb v. Chavis, 403 U.S. 124, 156 (1971).
26. Id. at 153.
27. 412 U.S. 755 (1973).
28. Id. at 769. The district court in White had ordered Texas to adopt single mem- 

groups. Id.; see Graves v. Barnes, 343 F. Supp. 704, 737 (W.D. Tex. 1972) (three 
judge court), aff’d in part and rev’d in part sub nom. White v. Regester, 412 U.S. 755 
(1973). In sustaining the district court’s order, the Supreme Court noted that the multi
member system had operated effectively to exclude certain racial groups from the 
political process. 412 U.S. at 769. The affected racial groups included the Mexican- 
American communitv of Bexar County and the black communitv in Dallas. Id. at 
768-69.

29. 412 U.S. 735 (1973).
30. Id. at 754 (Court might not invalidate legislative attempts to provide rough 

proportional representation for racial group or political partv').
31. Id. at 738-39.
32. Id. at 754.
33. See Taylor v. McKeithen, 499 F.2d 893, 910-911 (5th Cir. 1974). The redis

tricting scheme challenged in Taylor kept blacks in the minority in all four senate districts 
of New Orleans. Id. at 900-01. The district court appointed a special master to draw 
new district lines and approved the special master’s recommendation for four senatorial 
districts in New Orleans, of which two were “safe’ black districts and two were “safe” 

Although the Court has rejected proportional representation as a 
measure of invidious effect, the Court’s analysis in Gaffney v. Cum
mings 29 indicates that a legislature’s attempt to assure a racial group 
proportional representation in a reapportionment scheme might be 
constitutional.30 The plaintiffs in Gaffney challenged the decision 
of a special bi-partisan Apportionment Board to provide proportional 
representation for Democrats and Republicans.31 In sustaining the 
reapportionment plan, the Court combined racial and political groups 
in its analysis.32 The United States Court of Appeals for the Fifth 
Circuit also has noted the possible permissibility of racial gerryman
dering to achieve fair proportional legislative representation for 
minorities but warns that such districting may further race polariza
tion.33 These recent Supreme Court and lower court cases, however, 

strength. Chavis v. Whitcomb, 307 F. Supp. 1362, 1365 (S.D. Ind. 1969) (per curiam), 
rev’d, 403 U.S. 124 (1971). Presumably, the court believed that its remedy corrected 
the effect of the challenged apportionment but did not award the minority proportional 
representation.
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only raise the issue of whether a state legislature has created electoral 
districts with either invidious racial intent or invidious racial effect. 
No clear precedent exists on the question of legislative reapportion
ment triggered by benign racial intent. Thus, the Second Circuit in 
United Jewish Organizations faced a novel question.

United Jewish Organizations presented several issues for resolution. 
The central issue of the case concerns whether a state constitutional^ J 
may consider race in drawing election district lines, either to cor
rect prior racial discrimination or to ensure the racial minority’s 
effective representation by increasing its political strength. The plain
tiffs argued that racial gerrymandering in any form is unconstitutional 
and that the framers of voting districts must be colorblind.34 A second, 
narrower issue is whether a state legislature may consider race in 
designing its electoral districts to procure needed Attornev General 
approval for a reapportionment change.35 The final issue is whether 
the state reapportionment in United Jewish Organizations had the 
effect of invidiously discriminating against white voters in the new 
districts.36

white districts. Bussie v. Governor of La., 333 F. Supp. 452, 455 (E.D. La. 1971). 
The Fifth Circuit adopted an alternate plan for these four districts that gave blacks an 
absolute majority in one and substantial minorities in the other three. See 499 F.2d at 
901-02. The court of appeals observed that the concept of proportional representation 
might have justified a proportional representation scheme but noted that the plaintiff 
had failed to make this argument at trial. See id. at 910-11.

34. Brief for Appellant at 33-39, United Jewish Orgs. v. Wilson, 510 F.2d 512 (2d 
Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3062 (U.S. July 17, 1975) (No. 75-104). 
The plaintiffs further alleged that neither the state nor the Attorney General had found 
prior discrimination requiring correction through use of a racial quota in redistricting. 
Id. at 27-32. The Second Circuit rejected plaintiff’s contention, finding invidious dis
crimination in the 1972 Kings County apportionment scheme, no doubt based on the 
Attorney General’s objection to the overconcentration and diffusion of minority strength. 
510 F.2d at 525. Since the Attorney General must object to a plan even when he 
merely doubts that the new procedure does not have a racially discriminatory purpose 
or effect, however, the court should have clarified the reasons supporting its finding of 
discrimination. See id.; 28 C.F.R. § 51.19 (1975).

35. See Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970).
36. A showing of invidious discrimination against white voters alone would in

validate the 1974 lines even if the state had acted permissibly in considering race to 
obtain the Attornev General’s approval. See notes 46-48 infra and accompanying text.

37. 510 F.2d at 520.
38. Id.; Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970).

Before considering the legislature’s districting plan, the court dis
missed the complaint against the United States Attorney General.37 
The Second Circuit viewed his suggestions to create substantial non
white majorities in several districts as an integral part of the objec
tion-approval process of the Voting Rights Act.38 Private plaintiffs 
could not obtain review of either the Attorney General’s objection 
to the 1972 lines or his approval of the 1974 lines under section 5 
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of the Act, because only a state or political subdivision may challenge 
the Attorney General’s determination.39

39. 510 F.2d at 520; Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970); 
see Allen v. State Bd. of Elections, 393 U.S. 544, 561 (1969). The Court in Allen 
K>ted that a private litigant may seek a declaratory judgment as to whether section 
5 of the Voting Rights Act encompasses a new state enactment that has not been 
•ubject to federal scrutiny, but he may not challenge the Attorney General’s deter- 
.-nination of the enactment’s merits. 393 U.S. at 555, 561. The Justice Department in 
I'nited Jewish Organizations maintained that plaintiff’s suit represented an indirect 
ittempt to obtain review of the Attorney General’s actions. See Brief for Appellee 
Saxbe at 8a.

As a practical matter, the private plaintiff effectively is precluded from challenging 
the Attorney General’s approval of a reapportionment under section 5, because the 
tat- instituting the change would not bring suit after obtaining approval. Had a 
hallenge been possible in United Jewish Organizations, the plaintiffs could have argued 

‘hat the Attorney General exceeded his statutory role of examining for discriminatory 
purpose or effect in suggesting viable nonwhite majorities for several districts. See 
Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1970); 28 C.F.R. 51.19 (1975). 
The Justice Department conceded that its only proper role under the statute was to 
valuate a voting change, not to dictate or devise a districting plan for New York. 

Memorandum of Decision, United States Dep t of Justice, Nos. V6541-47, July 1, 1974, 
at 17.

The court’s reliance on the Voting Rights Act brings into sharp focus the amount 
of potential influence the Attorney General holds over the reapportionment process in 
•’ itrs or political subdivisions subject to the Act. Other states are likely to be just as 
amenable as New York was to the Justice Department’s suggestions on racial composition 
in the attempt to obtain later approval by the Attorney General. The state normally 
h )lds the power to reapportion its legislative districts; expanding the Attorney General’s 
power of objection under section 5 greatly impedes this power of the states. See Allen 
v State Bd. of Elections, 393 U.S. 544, 595 (1969) (Black, J., dissenting) (section 
a provisions reminiscent of reconstruction laws controlling South after Civil War); 
South Carolina v. Katzenbach, 383 U.S. 301, 360 (1966) (Black, J., concurring and dis
senting submission by states of proposed legislation to federal government in advance 
weakens state as useful governmental unit). In this case, arguably, the Attorney General’s 
office and not the state legislature decided the racial composition of several Kings County 
districts for all practical purposes. Certainly the state legislative Committee on Reap- 
portionment believed that it should follow a 65 percent figure to obtain approval. See 
Brief for Appellant at 13-14; note 4 supra.

40. 510 F.2d at 523. The propriety of affirmative action programs in school admis
sions, employment, housing, and school desegregation raises issues analogous to the

of race in legislative districting. In DeFunis v. Odegaard, the most recent case 
h irging an affirmative action program as discriminatory,, the Supreme Court found 

moot the plaintiff's challenge to the admissions procedures at the University of Washing-
Law School, because the plaintiff had registered for his final term at the school and 

Apparently concluding that the legislature’s consideration of race 
pursuant to the Attorney General’s directions presented the narrow 
question for resolution in United Jewish Organizations, the Second 
Circuit found it unnecessary to reach the broader issue of whether a 
legislature ever may consider race in the reapportionment process.40 
Another ground for decision implicit in the court’s analysis also could 
explain its failure to address the broader issue. Initially, the court 
asserted that it was not deciding whether the affirmative use of race 
is proper. The court’s later finding that the legislature’s action was 
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“corrective,”41 therefore, raises the question whether the court in
tended to draw a distinction between racial districting that merely 
corrects past discrimination and that which goes beyond such cor
rection. The court neither draws that distinction explicitly nor pre
sents guidelines or standards for reaching such a distinction. The 
court could have approved the New York State reapportionment plan 
on the ground that the legislature’s action was merely corrective, how
ever, thereby avoiding the need to decide the general issue of the 
affirmative consideration of racial factors.

would graduate soon. 416 U.S. 312, 319-20 (1974). Only Justice Douglas reached 
the merits, concluding in dissent that the affirmative action plan did not discriminate 
against DeFunis on the basis of race because the standardized law school admission tests 
put minority cultures at a disadvantage. Id. at 334-35, 344 (Douglas, J., dissenting).

41. 510 F.2d at 525.
42. Id. In South Carolina v. Katzenhach the Supreme Court held that the 

Voting Rights Act is a constitutionally valid attempt to implement the fifteenth 
amendment and found the stringent requirements of the Act necessary to counter the 
ingenious methods of voting discrimination perpetrated by some states even in the face 
of adverse federal court decrees. See 383 U.S. 301, 335 ( 1966).

43. 510 F.2d at 525.
44. Id.
45. Id. at 523 & n.22; see 376 U.S. 52, 58 (1964); notes 12-20 supra and accom

panying text.

After determining the proper defendants and framing the narrow 
question for review, the Second Circuit focused on the question of 
the legislature’s intentional use of racial considerations in reappor
tionment. Observing initially that the Voting Rights Act necessarily 
contemplated racial intent in legislative action designed to correct 
past invidious discrimination,42 the court sanctioned the intentional 
drawing of district lines on racial grounds.43 Moreover, since the 
Attorney General had to consider racial factors in reviewing the 
state’s redistricting plan to determine if the state had corrected the 
overconcentration and dispersion of minority voting strength in Kings 
County,44 45 the court permitted the legislature to consider race in de
signing a plan that would meet with the Attorney General’s approval. 
Although finding that the legislature was racially motivated to draw 
the lines of the 1974 plan, the Second Circuit observed that the leg
islature had not “contrived” to segregate on the basis of race or place 
of origin within the meaning of Wright v. Rockefeller.4* The court’s 
reasoning suggests that its interpretation of the “contrivance ’ standard 
envisions some element of evil or invidious intent and that this ele
ment was lacking in United Jewish Organizations because of the cor
rective nature of the plan.

Even if the legislature permissibly considered race in drawing dis
trict lines, the question remained whether the resulting lines had the 
invidious effect of cancelling out or minimizing the voting strength 
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of whites in Kings County.46 Noting that White v. Re ge st er47 re
quires plaintiffs to establish the invidious effect of the districting plan 
bv proving that the political processes of nomination and election did 
not remain equally open to members of their group,48 the court con
cluded that no minimization had occurred.49 Since the population of 
Kings County is largely white,50 the plaintiffs faced an uphill battle 
in showing that the state had denied whites equal access to the poli
tical process, and, in fact, plaintiffs presented no evidence to prove 
the invidious effect of the new lines.51

46. 510 F.2d at 523. Since members of the Hasidic organization had standing to 
sue only as white voters, the court did not consider any possible invidious effect of the 
new lines on the Hasidic community. Id. at 520-22; see note 9 supra and accompanying 
text.

47. 412 U.S. 755 (1973).
48. See id. at 766. In Whitcomb v. Chavis the Court also stressed the importance 

of access to the political process in determining discriminatory effect. See 403 U.S. 
124, 149-50 (1971). Although it did not establish inaccessibility as an absolute 
requirement, the Court noted that the plaintiffs in Whitcomb had failed to show that 
the state had not allowed blacks to register, choose their political party, or run on the 
slate of a political party, and the Court relied on these facts to refute the inference 
of discriminatory effect that plaintiffs drew from a lack of proportional representation 
of blacks. See id. at 153-55.

49. 510 F.2d at 523.
50. See id. at 523 n.21.
51. See id. at 523.
52. 510 F.2d at 523 & n.20. The plaintiffs alleged that the Attorney General 

approved the new lines on the impermissible theory that only a minority group member 
can give effective representation to a minority community. Brief for Appellant at 26.

53. 510 F.2d at 523.
54. See id.
55. Some commentators distinguish any racial discrimination claims brought by a 

majority white group. Most affirmative action programs in the United States would 
not stigmatize whites. See Wright, The Role of a Supreme Court in a Democratic 
Society—Judicial Activism or Restraint?, 54 Cornell L. Rev. 1, 17-18 (1968). Judge 
Wright argues that compensatory racial legislation is constitutional even if the same 
legislation would be invalid if it favored whites: “[TJhe function of equal protection 
here is to shield groups or individuals from stigmatization by government.” Id. Courts 

In disposing of the invidious effect issue, the Second Circuit ad
vanced two policy reasons for denying relief to white voters in dis
tricts redrawn to give viable majority representation to minority groups 
within a realigned district. The court initially refused to assume that 
those new districts necessarily would elect minority representatives 52 
and further observed that no disproportionate legislative representa
tion of minorities would result even if the new districts routinely 
elected minority representatives.53 The court’s reasoning suggests 
that white residents of these redrawn districts remain essentially un
injured.54 This lack of effect of racial redistricting should dissuade 
a court from upsetting a legislature’s attempt to remedy past dis
crimination through reapportionment.55
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The court found sufficient justification for the reapportionment plan 
at issue in United Jewish Organizations to avoid deciding the issue 
of whether districting along racial lines is per se unconstitutional 
when the state does not act under the Voting Rights Act. In dis
cussing the arguments and judicial pronouncements on both sides of 
the issue, however, the court seemed to accept the general appro
priateness of racial redistricting.56 The court’s treatment of the nar
rower issue, for example, implicitly contrasts the flexibility of racial 
redistricting designed to achieve a rough sort of proportional repre
sentation with the absoluteness of a per se rule against consideration 
of racial characteristics.57 Proceeding from the premise that the Con
stitution is colorblind, proponents of the per se rule argue that any 
racial segregation is improper.58 Designed in a day when considera
tions of race invariably tended to work against the minority group, 
however, the per se rule should no longer guide judicial determination 
of legislative schemes that attempt to benefit racial minorities. Thus, 
courts should approve such schemes when their purpose and effect is 
benign.59

hold racial classifications hostile to minorities impermissible per se partially because 
of the history of discrimination against and stigmatization of those groups. No com
parable policy considerations support a per se rule when a race classification favors a 
minority. See Askin, The Case for Compensatory Treatment, 24 Rutgers L. Rev. 65, 
72-73 (1969). See also Comment, Compensatory Racial Reapportionment, 25 
Stan. L. Rev. 84, 89 (1972). But see Kaplan, Equal Justice in an Unequal World: 
Equality for the Negro—The Problem of Special Treatment, 61 Nw. U.L. Rev. 363, 
379-80 (1966) (any racial classification weakens notion that person should be judged 
on individual merit alone; colorblind approach preferred).

Affirmative action in reapportionment may raise fewer objections than affirmative 
action in other areas of the law. When a white person is passed over in favor of a less 
qualified minority candidate for school admissions or employment, resentment may 
result. White citizens may have less personal stake in reapportionment, however, since 
a nonwhite legislator may effectively represent their interests. See Comment, supra 
at 86-87. The close relationship of reapportionment with political power still presents 
the opportunity for racial resentments, however, as the lawsuit brought by the Hasidic 
organization demonstrates.

56. See 510 F.2d at 524 n.23.
57. See id.
58. The Second Circuit cites an impressive array of judicial support for the proposi

tion that the Constitution must be “colorblind”. Id.; see Whitcomb v. Chavis, 403 U.S. 
124, 149-60 (1971); Wright v. Rockefeller, 376 U.S. 52, 66-67 ( 1964) (Douglas, J., 
dissenting). See also Kaplan, supra note 55, at 379-80.

59. See generally Askin, supra note 55; Bittker, The Case of the Checker-Board 
Ordinance: An Experiment in Race Relations, 71 Yale L.J. 1387 (1962); Hughes, Rep
arations for Blacks?, 43 N.Y.U.L. Rev. 1063 (1968); Vieira, Racial Imbalance, Black 
Separatism, and Permissible Classification by Race, 67 U. Mich. L. Rev. 1553 (1969); 
Wright, supra note 55; Note, Chavis v. Whitcomb: Apportionment, Gerrymandering, and 
Black Voting Rights, 24 Rutgers L. Rev. 521 (1970); Comment, supra note 55.

Although the court found the revised reapportionment plan not 
to be invidious in intent or effect, the legislature’s racial classifica
tions evidenced in the 1974 lines should have precipitated a tradi
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tional equal protection analysis.60 The Second Circuit did not con
sider that question directly. Under such an analysis, a state statute 
that distinguishes two classes of persons and either is based on a 
suspect classification or affects a fundamental interest is subject to 
strict judicial scrutiny; the state, correspondingly, must demonstrate 
a compelling governmental interest to support its differential treat
ment of the affected classes.61 In United Jewish Organizations the 
state based its revised reapportionment plan on the constitutionally 
suspect classification of race,62 and it affected a fundamental interest, 
the right to vote.63 Courts have upheld the use of racial classifica
tions in other areas of the law, including school desegregation,64 em
ployment quotas,6’ housing,66 and grand jure selection,67 when such 

60. See Baker v. Carr, 369 U.S. 186, 237 (1962) (fourteenth amendment creates 
equal protection claim in reapportionment); Gomillion v. Lightfoot, 364 U.S. 339, 345 
(I960) (fifteenth amendment protects against use of race to deny or abridge right to 
vote). Determination of whether an individual’s claim involving racial reapportionment 
violates the fourteenth or fifteenth amendment is not crucial, since the dilution or denial 
of the right to vote infringes on the same constitutional right to equal protection. See 
Allen v. State Bd. of Elections, 393 U.S. 544, 569 (1969); Note, supra note 59, at 
545-48 (rights established by fourteenth and fifteenth amendments almost identical in 
reapportionment).

61. See Shapiro v. Thompson, 394 U.S. 618, 6-34 (1969). Justice Marshall has 
advocated an alternative to the rigid two-tiered equal protection analysis that requires 
a state to prove a compelling interest in any legislative scheme that affects a funda
mental right but necessitates only a showing of a rational basis to sustain any other 
classification. Under Justice Marshall’s proposal, the degree of judicial scrutiny would 
increase as the interest affected by the legislative plan became more fundamental. See 
San Antonio Ind. School Dist. v. Rodríguez, 411 U.S. 1, 102-03 (1973) (Marshall, J., 
dissenting); Dandridge v. Williams, 397 U.S. 471, 519-21 (1970) (Marshall, J., dissent
ing). Although admitting that determining the fundamental nature of various interests 
may prove difficult, Justice Marshall argues that the task is possible and also necessary 
to protect adequately the full range of interests rooted in but not specifically protected 
by the Constitution. See San Antonio Ind. School Dist. v. Rodríguez, supra at 102

Marshall, J., dissenting). Use of this proposed equal protection standard in reviewing 
state reapportionment plans would allow courts to apply a more flexible standard.

62. See, e.g., McLaughlin v. Florida, 379 U.S. 184, 191-92 (1964); Bolling v. Sharpe, 
347 U.S. 497, 499 (1954); Korematsu v. United States, 323 U.S. 214, 216 (1944); 
Hirabavashi v. United States, 320 U.S. 81, 100 ( 1943).

63. U.S. Const, amend. XV; see San Antonio Ind. School Dist. v. Rodríguez, 411 
U.S. 1, 33-34 (1973) (fundamental interest invokes right explicitly or implicitly guar
anteed by Constitution). Because the plaintiffs in United Jewish Organizations alleged 
an abridgement of their right to vote on account of race, the fifteenth amendment pro
vides the constitutional basis of their argument.

64. See Swann v. Charlotte-Mecklenburg Bd. of Education, 402 U.S. 1, 19-21 
(1971) (colorblind assignment of teachers not required where used to correct past 
discrimination); United States v. Jefferson Co. Bd. of Education, 372 F.2d 836, 876-77 
(5th Cir. 1966) (Constitution is color conscious in preventing and undoing effects of 
past discrimination).

65. See Associated Gen l Contractors, Inc. v. Altshuler, 490 F.2d 9, 16-18 (1st Cir. 
1973), cert, denied, 416 U.S. 957 (1974) (hiring quota for minorities upheld).

66. See Otero v. New York Housing Authoritv, 484 F.2d 1122, 1133-34 (2d Cir. 
1973) (benign housing quota for minorities permitted to prevent tipping of racial 
balance); Norwalk CORE v. Norwalk Redevelopment Agency, 395 F.2d 920, 931-32
2d Cir. 1968) (may require classification by race to assure equality in housing).
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classifications are designed appropriately to correct past discrimina
tion. Since color consciousness in reapportionment fosters an im
portant state interest where it corrects the effects of past discrimination, 
courts also should approve the affirmative use of race in reapportion
ment even under the standard of strict judicial scrutiny.67 68

67. See Brooks v. Beto, 366 F.2d 1, 25 (5th Cir. 1966), cert, denied, 386 U.S. 975 
(1967) (race consciousness allowed in grand jury selection to ensure community’ rep
resentation ).

68. But see United Jewish Orgs. v. Wilson, 510 F.2d 512, 530 (2d Cir. 1975), 
petition for cert, filed, 44 U.S.L.W. 3062 (U.S. July 17, 1975) (No. 75-104) (Frankel, 
J., dissenting) (creation of districts with 65 percent minority population cannot be 
justified by state’s compelling need and fails to meet even less stringent rational basis 
test).

69. See Associated Gen l Contractors, Inc. v. Altshuler, 490 F.2d 9, 18 (1st Cir. 
1973), cert, denied, 416 U.S. 957 (1974).

70. 510 F.2d at 529 (Frankel, J., dissenting).
71. The court’s final intimation that the plaintiff’s cause of action may not be 

justiciable suggests that the court believed an equal protection determination unneces
sary. See id. at 525. Since the court proceeded on the assumption that the claim was 
justiciable, however, it should have applied the full dress equal protection analysis.

72. Id. at 525.
73. See notes 64-67 supra and accompanying text.
74. See Ince v. Rockefeller, 290 F. Supp. 878, 884 (S.D.N.Y. 1968) (no right to 

concentrated minority voting power); Mann v. Davis, 245 F. Supp. 241, 245 (E.D. Va. 
1965) (preference by race or color impermissible).

To withstand strict judicial scrutiny, racial classifications used to 
implement a valid state interest not only must be corrective but also 
must use an appropriate method.69 The court in United Jewish Or
ganizations did not assess whether the revised reapportionment lines 
represented an appropriate remedy for the discrimination of the dis
approved 1972 lines. Judge Frankel, in dissent, argued that the leg
islature’s use of a 65 percent minimum limit for minority strength in 
several districts was not a suitable remedy.70 Although the court’s 
holding allowing the legislature’s action implies an assessment of ap
propriateness, the Second Circuit should have directly confronted this 
key issue.71

The Second Circuit in United Jewish Organizations ultimately ap
proved the New York legislature’s 1974 reapportionment plan because 
the state designed the plan to correct prior discrimination.72 In re
viewing legislative schemes utilizing racial classifications in other areas 
of the law, courts generally have upheld the use of such classifica
tions when they correct prior discrimination in an appropriate man
ner.73 Resolution of the racial reapportionment issue, therefore, most 
likely will require a judicial distinction between an appropriately cor
rective plan and a plan that goes beyond mere correction. Although 
the courts may theoretically draw such a distinction, thus far, courts 
have shown little interest in developing this test; some courts even 
have assumed that any consideration of race in reapportionment is 
merely an improper attempt to achieve preferential voting power.74 The 
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courts failure to make this distinction concrete could result from two 
factors, the complicated questions of fact involved in reviewing state 
reapportionment plans and the reluctance of the judiciary to leap into 
fhe political thicket of electoral representation for groups and races.75

75. See Comment, supra note 55, at 96-100, 103-05. Federal appellate courts do not 
hesitate to review a federal district court’s imposition of new district lines. See generally 
Whitcomb v. Chavis, 403 U.S. 124 (1971); Taylor v. McKeithen, 499 F.2d 893 (5th 
Cir. 1974). The courts should be more reluctant to intervene, however, where the state 
legislature has designed the challenged reapportionment plan to promote a valid state 
interest.

76. Determination of the base population in other situations is not so simple. A 
program seeking to impose a racial quota in employment, for example, may have three 
possible base populations: the population of the area at large, all applicants for the 
iob. or all applicants meeting a minimum level of skill or experience. If either of the 
latter two bases is chosen, the corrective effort may prove largely symbolic.

77. Courts should maintain discretion to determine the relevant geographical area. 
Soin»' factors to consider to determine the area might include the housing patterns of 
minority groups, affinities of interest in political and economic issues, and social 
homogeneity. In United Jewish Organizations the relevant geographical area could 
be a section of Kings County, the entire county, or New York City.

78. For example, suppose the relevant geographical area is 20 percent black and 
bl.t ks have a majority in only one of 20 election districts. A reapportionment plan 
th» n gives blacks a majority in three of the 20 districts. The reapportionment thus 
triples the total number of black majority districts, but that number does not exceed 
the 20 percent black strength in the whole area.

Despite the difficulties inherent in drawing a line between a re
districting plan that corrects past discrimination and one that ac
complishes something more, reapportionment presents a good oppor
tunity to develop such a distinction. Because a reapportionment 
affects all voting citizens in a given geographical area, the reviewing 
court easily can determine the base population.76 The development 
of judicial standards for drawing the distinction between correction 
and more elaborate compensatory plans, in turn, requires analysis of 
the proposed electoral districts themselves and the racial composition 
of the relevant geographical area.77 Available data will answer the 
factual issue of the minority’s population percentage of the entire 
affected area. Next, the courts should determine the number of pro
posed electoral districts in which a minority group forms a 
majority of the voters. If the percentage of districts in which the 
minority group is a majority does not exceed the minority’s population 
percentage in the whole geographical area,78 courts should uphold the 
plan, deeming any benign legislative use of race corrective rather 
than an attempt to overconcentrate the minorities’ voting power.

This proposed standard has several advantages. A percentage test 
has the simplicity of a per se rule since the courts could apply this 
test with relative ease once they gather the apposite statistical in
formation. In addition, such a test looks broadly to the ultimate 
question of representation in the legislature and not merely at the 
intended makeup of a single district. Moreover, the implication in 
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Whitcomb v. Chavis79 that minority groups have no right to pro
portional representation 80 does not contravene such a test; the issue 
would not be whether a minority group has a right to proportional 
representation in certain districts but rather whether a legislature 
constitutionally may intend to provide such representation. Although 
use of this percentage test might set the standard for finding an im
proper plan so high that the courts will uphold all reapportionments 
as merely corrective, the test confers no unfair advantage on a minor
ity group whose representation does not exceed its percentage of the 
general population, even if all districts with minority group majorities 
elect a minority group representative.

79. 403 U.S. 124 (1971).
80. Id. at 153; see notes 23-25 supra and accompanying text.
81. 42 U.S.C. § 1973c (1970).
82. 510 F.2d at 524 n.23; see Gaffney v. Cummings, 412 U.S. 735, 754 (1973); 

notes 56-59 supra and accompanying text.

The impact of the Second Circuit’s decision in United Jewish Or
ganizations may be more extensive than the court’s narrow holding 
would imply. Since the court bases its opinion squarely on the ap
plicability of the Voting Rights Act and the Attorney General’s action 
under that Act, its precedential weight may extend only to cases 
challenging plans also subject to the preclearance requirements of 
section 5 of the Act.81 The court’s expressed desire to avoid deter
mining the general issue of affirmative use of race in reapportion
ment and the lack of discussion of the equal protection issue under
score the court’s narrow rationale. The opinion does stand, however, 
for the proposition that legislative intent to consider race in re
apportionment is permissible at least in one limited situation. The 
court clearly discards any blanket rule requiring a colorblind approach 
as inappropriate in the remedial context. Further, the Second Cir
cuit’s dicta suggests a rationale for sustaining a legislative attempt 
to recognize and give proportional representation to a racial minority’ 
group.82 In failing to elucidate standards for distinguishing between 
an attempt to correct prior discrimination and an attempt to benefit 
a minority group more substantially, however, the court illustrates 
the problem of a judiciary generally unwilling to confront directly 
the issue of the affirmative use of race in redistricting. In addition, 
since the case presented a racial classification, an alleged abridge
ment of the right to vote, and an issue concerning the appropriate
ness of the state’s proposed plan, the court’s failure to consider the 
plaintiffs’ equal protection claim suggests that a racially benign re
apportionment plan that is not subject to the provisions of the Voting 
Rights Act may not be valid.
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The Second Circuit in United Jewish Organizations has taken a first 
step bv meeting some of the lingering judicial objections to considera
tion of race in any legislative apportionment scheme. Standing alone, 
the opinion will not sustain benign reapportionment designed to in
crease minority representation in the electoral process. The deci
sion’s implications, however, do point to the day when courts more 
readilv will draw a constitutional distinction between invidious racial* 
discrimination in state redistricting and the benign or remedial use 
of racial criteria.

William J. Bowman





Constitutional Law—procedural due process—Fourteenth Amend
ment Requires that State Statute Provide for Judicial Participation and 
Opportunity for an Early Hearing Before Issuance of a Writ of Garn
ishment of Corporate Bank Account. North Georgia Finishing, Inc. 
v. Di-Chem, Inc., 419 U.S. 601 (1975).

O Fuentes,’ said the Justices,
‘You’ve had a puzzling run! 
‘Shall we rely on you again?’ 
Then answer came there one— 

‘You still remain sound law, 
‘Though Mitchell hasn’t been undone.’1

1. Cf. L. Carroll, Through the Looking Glass, in The Annotated Alice 
2.36 (1960).

2. See North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 601-05 
(1975); Ga. Code Ann. § 46-101 (1974).

3. 419 U.S. at 604; see Ga. Code Ann. § 46-102 (1974).
4. 419 U.S. at 604.
5. Id. at 604-05. Under Georgia law, only the garnishee bank had standing to 

contest the garnishment. Since North Georgia, the alleged debtor, was not the 
garnishee, it was required to post bond to dissolve the garnishment before contesting it. 
See Powell v. Powell, 95 Ga. App. 122, 123, 97 S.E.2d 193, 193-94 (1957); Jackson 
v. Barksdale, 17 Ga. App. 461, 87 S.E. 691 (1916); Leake v. Tyner, 112 Ga. 919, 
920-21, 38 S.E. 343, 343-44 (1901). Had North Georgia Finishing been unable to 
post the bond, the company might never have had an opportunitv to challenge the 
garnishment. See 419 U.S. at 607.

6. North Georgia Finishing, Inc. v. Di-Chem, Inc., 231 Ga. 260, 263-64, 201 
S.E.2d 321, 323-24 (1973), revd, 419 U.S. 601 (1975). North Georgia argued that 
the United States Supreme Court’s holding in Sniadach v. Family Finance Corp., that

Di-Chem, Inc., filed suit on a debt of $51,279.17 allegedly owed by 
North Georgia Finishing, Inc., for goods sold and delivered to the de
fendant. Simultaneously the company filed for a writ of garnishment 
)f North Georgia’s bank account in accordance with a Georgia statute 
that permits garnishment prior to judgment.2 Following the require
ments of the Georgia statute, the creditor corporation filed an affidavit 
with the superior court clerk stating the amount allegedly owed and 
making the conclusory allegation that the creditor had reason to fear 
the loss of some or all of the funds in the absence of garnishment.3 
The clerk issued the summons of garnishment and it was served on 
the bank the same day.4 Three days later North Georgia dissolved 
the garnishment by posting bond; the company also moved to dismiss 
the writ on the basis the garnishment procedure violated the due 
process and equal protection clauses of the fourteenth amendment by 
not providing for prior notice and hearing.5 The Georgia Supreme 
Court held that the law was not unconstitutional.6

[1337]
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The United States Supreme Court in North Georgia Finishing, Inc. v. 
Di-Chem, Inc.1 reversed and held that the Georgia statute allowing a 
clerk to issue a writ of garnishment for a corporate bank account, 
without providing for participation by a judicial officer and opportu
nity for an early hearing, violated the due process clause of the four
teenth amendment."

The Puzzling Run

North Georgia is the fourth case in recent years in which the Su
preme Court has considered the constitutionality of state statutes per
mitting the issuance of writs for the seizure of debtor propertv prior 
to judgment on the basis of a creditor’s ex parte application. In the 
first case, Sniadach u. Family Finance Corp.," the Court held uncon
stitutional a Wisconsin law that permitted the garnishment of wages 
or salary without prior notice or hearing and without an opportunity 
for the debtor to free the assets until after the case was decided on 
the merits.10 Characterizing wages as “a. specialized type of prop
erty,” 11 the Court observed that a mistaken taking of wages pursuant 
to the Wisconsin statute might create a “tremendous hardship” 12 for 
the debtor and “drive a wage-earning family to the wall.”13 The Court 
concluded that absent notice and a hearing prior to issuance of the 
writ such a procedure violates the fundamental principles of due 
process.14

due process requires a prior hearing before wages can be garnished, invalidated the 
Georgia garnishment procedure. Id.; see 395 U.S. 337, 341-42 (1969). The Georgia 
court found that the Sniadach holding created a special exception for wages and 
did not affect other garnishment procedures. 231 Ga. at 263-64, 201 S.E.2d at 323-24. 
Neither the petitioner nor the state court referred to the Supreme Court’s later deci
sion, Fuentes v. Shevin, which held unconstitutional a state replevin statute that did 
not require notice and a hearing prior to issuance of garnishment writs. See 407 U.S. 
67, 86 (1972); notes 15-21 infra and accompanying text.

7. 419 U.S. 601 (1975).
8. Id. at 607-08; see Ga. Code Ann. §§ 46-101 to 46-108, 46-401 (1974).
9. 395 U.S. 337 (1969).

10. Id. at 341-42; see Wis. Stat. Ann. §§ 267.01-267.22 (1957). Sniadach was 
the first case in which the Court held a prejudgment garnishment procedure uncon
stitutional. See Note, Debtor and Creditor—Due Process—Sequestration of Property 
Without Prior Notice and Hearing to Debtor Does Not Violate the Fourteenth Amend
ment— Mitchell v. W.T. Grant Co., 6 Seton Hall L. Rev. 150, 156 (1974).

11. 395 U.S. at 340.
12. Id.
13. Id. at 341-42 & n.9.
14. Id. at 342.
15. 407 U.S. 67 (1972).

In Fuentes v. Shevin 15 the Court appeared to extend the Sniadach 
pre-seizure hearing requirement to garnishment procedures for prop
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erty other than wages.1*’ In Fuentes the property seized consisted al
most entirely of consumer goods that had been purchased under in
stallment sales contracts.16 17 The Court held that Florida and Pennsyl
vania statutes providing for writs of replevin violated the fourteenth 
amendment because they did not require notice and a hearing prior to 
the issuance of the writs.18 The Court indicated that because the pur
pose of a hearing is to reduce the risk of erroneous or unjust deprivation, 
one must be afforded the debtor “at a meaningful time and in a mean
ingful manner.”19 The Court concluded that only in exceptional cir
cumstances may seizure take place before notice and a hearing;20 in 
such exceptional cases, the seizure must relate to an important public 
or governmental interest, a need for prompt action must exist, and 
the state must have close control over the process.21

16. See id. at 86, 88-90. The Court stated in Fuentes that procedural due 
process protections apply whenever any significant property’ interest is involved; the 
debtor need not be deprived of a necessity of life. See id.

17. Id. at 70-72.
18. Id. at 69-70. The Florida statute authorized any person whose goods were 

wrongfully detained to apply to a clerk of the court for a writ of replevin after posting 
security and agreeing to promptly pursue action on the merits. Fla. Stat. Ann.

78.01, 78.07 (1964). Under the law, the applicant need only allege entitlement 
to the goods; no proof was required. See 407 U.S. at 73-74. Unless the debtor 
ported bond within three days after it was seized by the state, the property was trans
ferred to the creditor pending the outcome of the suit on the merits. Fla. Stat. Ann. 
§ 78.13 (1964).

The Pennsylvania law permitted a prothonotary to issue the writ after the creditor 
posted security and submitted an affidavit as to the value of the property. Pa. Stat. 
Ann. tit. 12, Rule 1073(a) (1967). The statute did not require the applicant for the 
writ to allege entitlement to the property; nor was the creditor required to pursue the 
ase on its merits after seizure. Instead, the party losing the property had to initiate 

suit in order to obtain a post-seizure hearing. Id. Rule 1037(a). The defendant 
debtor also could file a counterbond within 72 hours of replevin or notice to regain 
or retain possession of the goods. Id. Rule 1076-77. The property could remain 
with the defendant until expiration of that 72 hour period if authorized by the 
plaintiff. Id. Rule 1077.

19. 407 U.S. at 80-82, quoting Armstrong v. Mazno, 380 U.S. 545, 552 (1965).
20. 407 U.S. at 90-92.
21. Id.
22. 416 U.S. 600 (1974).
23. See id. at 629-30 n.l (Stewart, J., with Douglas & Marshall, JJ., dissenting). 

The same week the Court decided Mitchell, it relied on the Fuentes exceptions in 
upholding the seizure by the Commonwealth of Puerto Rico of a vessel used for 
unlawful purposes. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 
678-79 (1974).

In Mitchell v. W.T. Grant Co.22 the Supreme Court addressed the 
applicability of hearing and notice requirements to procedures for 
seizure of debtor property for the third time. The defendant in 
Mitchell, who held a vendor’s lien, was not permitted to rely on the 
governmental interest exception to the Fuentes pre-seizure hearing 
requirement.23 The Court nevertheless concluded that a Louisiana 
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statute permitting a judge to issue, without prior notice and hearing, 
a writ of sequestration based on a vendor’s lien 24 adequately balanced 
the interests of the creditor and debtor and satisfied due process re
quirements.25 Unlike the statutes challenged in Fuentes that provided 
for clerical issuance of the writ upon conclusory allegations,2*'  the 
Louisiana law scrutinized in Mitchell required a showing of specific 
facts in an affidavit before a judge would issue the writ.27 Moreover, 
the Louisiana law provided for an immediate post-seizure hearing,28 
whereas the statutes challenged in Fuentes had provided for no hear
ing prior to a determination of the merits.29

24. 416 U.S. at 603. Louisiana law authorizes a judge to issue a writ only after 
the applicant posts security and alleges specific facts demonstrating not only that he 
is entitled to possession of the property but also that the property holder has an 
opportunity to “conceal, dispose of, or waste the property .... or remove the 
property from the [jurisdiction]. . . .” See La. Code Civ. Pro. Ann. arts. 281- 
83, 325, 2373, 3501, 3504, 3506-08, 3510, 3571, 3574, 3576 (West 1961). The writ 
will be dissolved if the defendant debtor moves for dissolution and the ap
plicant cannot prove the grounds on which the writ was issued. Id. art. 
3506. The property holder also may regain the property by posting security. Id. 
art. 3507. The property may not be sold to satisfy the claim until final judgment is 
obtained. Id. art. 3510.

25. 416 U.S. at 607, 610.
26. See Fuentes v. Shevin, 407 U.S. 67, 70-74 (1972); Fla. Stat. Ann. § 78.01 

(1964); Pa. Stat. Ann. tit. 12, Rule 1073 (1967).
27. La. Code Civ. Pro. Ann. arts. 281, 283, 3501 (West 1961); see 416 U.S. 

at 605-07, 616.
28. La. Code Crv. Pro. Ann. art 3506 (West 1961); see 416 U.S. at 618.
29. See Fuentes v. Shevin, 407 U.S. 67, 75-77 (1972). Under the Pennsylvania 

law, the debtor might never be accorded a hearing on the merits. See id. at 77-78 
& nn.8-9; note 18 supra.

30. Compare 416 U.S. at 615-18 (judicial oversight and requirement of specific 
factual allegations present in Louisiana statute distinguish Mitchell from Fuentes') 
with id. at 623 (Powell, J., concurring) (Mitchell overrules Fuentes) and id. at 
634-35 (Stewart, J., with Douglas & Marshall, JJ., dissenting) (Mitchell rejects 
Fuentes’ reasoning and overrules it). See also Wiesman, Mitchell v. W.T. Grant Co.— 
Prehearing Seizure—To Be or Not to Be?, 30 Mo. B.J. 474, 480-81, 551 (1974) (im
pact of Mitchell unclear; Fuentes still good law); Note, Summary Prejudgment Re
possession and Procedural Due Process, 12 Houston L. Rev. 200, 207 (1974) 
(Mitchell does not clarify confusion in this area); Note, Mitchell v. W.T. Grant Co.: 
Procedural Due Process Reexamined, 35 La. L. Rev. 221, 229-30 (1974) (Mitchell 
leaves questions unanswered); Note, Mitchell v. W.T. Grant Co—The Repossession 
of Fuentes, 5 Memphis St. L. Rev. 74, 88-89 (1974) (Mitchell tacitly overrules 
Fuentes); Note, supra note 10, at 164 (after Mitchell, case-by-case consideration 
required); Note, Sniadach, Fuentes and Mitchell: A Confusing Trilogy and Utah 
Prejudgment Remedies, 1974 Utah L. Rev. 536, 546-47 (1974) (Mitchell applies 
only to cases of secured creditors; otherwise Fuentes applies).

At least one writer has reasoned that the decision in Mitchell resulted primarily 
from the peculiarities of the Louisiana legal system, concluding that the decision has 
little applicability in other states. See 41 Brooklyn L. Rev. 380, 388-89 (1974). 
But see Comment, Fuentes v. Shevin: Its Treatment hy Louisiana Courts and Effect 

The Court’s decision in Mitchell that the Louisiana law did not vio
late the due process clause has generated confusion, even among the 
Justices, as to whether Fuentes has been overruled.30 The Mitchell 
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decision also has created uncertainty concerning whether some or all 
of the procedural safeguards present in the Louisiana statute reviewed 
in Mitchell are necessary in the absence of a pre-seizure hearing.31

'pon Louisiana Law, 47 Tul. L. Rev. 806, 816 (1973) (creditor no more jeopardized 
by Louisiana statute than by common law); Comment, Prejudgment Remedies and 
Due Process Rights: A Question of Balance, 6 U. Toledo L. Rev. 185, 209 (1974) 
Louisiana creditor in no worse position than creditors in other states).

The Colorado Supreme Court has held that safeguards similar to those in Mitchell 
atisfv the due process requirement in Colorado. See Bernhardt v. Commodity 

Option Co., 528 P.2d 919 (Colo. Sup. Ct. 1974) (en banc), cert, denied, 43 
U.S.L.W. 3636 (U.S. June 3, 1975). The safeguards include the posting of 
bond by the plaintiff, issuance of the writ by a judge, an opportunity for an 
immediate hearing, and an opportunity to post bond to free the assets. Id. at 922. 
The specificity with which the facts in the affidavit must be alleged is unclear. The 
Colorado Supreme Court, relying on Mitchell, found the statute constitutional on 
the ground that the alleged debtor was afforded sufficient protection. Id. at 921; 
see Colo. Rev. Stat. Ann. Rules 103-04 (1963).

31. See Woods v. Tennessee, 378 F. Supp. 1364, 1366 (W.D. Tenn. 1974) 
three judge district court) (per curiam). In Woods the court held constitutional a

state law that permits prejudgment writs of possession in favor of secured creditors 
without providing the debtor with the opportunity either to regain the property by 
posting bond or to contest the writ in a post-deprivation hearing. Id.; see Tenn. 
Code Ann. § 23-2346 (1955). The statute in question did require that the creditor 
post bond and allege specific facts, and that a judge issue the writ. Tenn. Code Ann. 
§ 23-2346 (1955); see 378 F. Supp. at 1365-66.

32. 419 U.S. 601 (1975).
33. Id. at 607.
14. Id. at 605-06, quoting Fuentes v. Shevin, 407 U.S. 67, 86 (1972).
35. Id. at 606-08. The Georgia court did not consider the Fuentes decision at all.
36. Id. at 606.
37. Id. A primary purpose of the pre-seizure hearing is to guard against unjust 

or mistaken deprivation of property. See id.; Mitchell v. W.T. Grant Co., 416 U.S. 
600, 618 (1974); Fuentes v. Shevin, 407 U.S. 67, 81 (1972).

Most recently, in North Georgia Finishing, Inc. v. Di-Chem, Inc.,32 
the Court considered the constitutionality of a Georgia statute that 
allowed a clerk to issue a writ of garnishment affecting a corporate 
bank account on the basis of an affidavit containing only conclusory 
allegations entitling the debtor to the writ.33 The Supreme Court 
noted that the Georgia Supreme Court’s decision had ignored the 
Court’s statement in Fuentes that “[a]ny significant taking of property 
by the State is within the purview of the Due Process Clause,”34 and 
held that the statute violated the requirements of due process.35 Omit
ting any reference to the clear requirement of a pre-seizure hearing 
in Fuentes, the Court in North Georgia found the statutes in Fuentes 
to violate the fourteenth amendment by not providing for notice and 
a hearing or other safeguard against mistaken repossession.”36 The 

Court found the Georgia statute similarly deficient and noted that the 
alleged debtor in North Georgia was deprived of the use of its property 
for the duration of the suit as a result of a writ issued by a clerk 
without notice or opportunity for an early hearing and without par

ticipation by a judicial officer.” 37
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The statute reviewed in North Georgia had none of the “saving 
characteristics’ of the statute upheld in Mitchell.38 The Court in 
North Georgia noted specifically that the Louisiana statute sanctioned 
in Mitchell required the creditor to show facts sufficient to indicate 
the nature of the claim and the grounds relied upon for the issuance 
of the writ,39 provided that a judge issue the writ,40 and permitted the 
property holder to move immediately for a hearing without having to 
post bond.41 In rejecting the creditor’s argument that neither Fuentes 
nor Mitchell should apply because those cases involved consumer goods 
and raised the possibility of irreparable injury if the debtors were 
deprived of necessities,42 the Court also stated that the probability of 
irreparable injury to corporations that are deprived of the use of their 
bank accounts is sufficiently great to require some procedural safe
guards against the risk of error.43

38. 419 U.S. at 607.
39. 419 U.S. at 607; see La. Code Civ. Pro. Ann. art. 3501 (West 1961).
40. 419 U.S. at 607; see La. Code Crv. Pro. Ann. art. 281, 282 (West 1961).
41. 419 U.S. at 607; see La. Code Civ. Pro. Ann. art. 3506 (West 1961). By

contrast, under the Georgia statute challenged in North Georgia, the debtor who is 
not the garnishee has no standing to contest a writ until he posts bond. See Powell v. 
Powell, 95 Ga. App. 122, 123, 97 S.E.2d 193, 193-94 (1957); note 5 supra and 
accompanying text.

42. 419 U.S. at 608.
43. Id. at 606.
44. See id. at 605-06, 608.
45. See id. at 607; id. at 609, 611-13 (Powell, J., concurring) (Fuentes good law; 

due process requires prior hearing, issuance of writ by neutral officer, or other safe
guards of debtor’s interest).

Impact of North Georgia

Although North Georgia relies on the Fuentes decision,44 it does not 
portend a return to the broad holding of that case that a pre-seizure 
hearing is required in all cases. The Court in North Georgia omitted 
any mention of the requirement of a pre-seizure hearing it discussed 
in Fuentes; instead the Court found that the requirements of an op
portunity for an early hearing and participation by a judicial officer 
provide the necessary safeguards to protect the debtor against the 
risk of initial error.45 If a statute permitting the issuance of a writ 
prior to a hearing is constitutional when these debtor safeguards are 
present, North Georgia may result in a garnishment procedure much 
more favorable to the creditor than one requiring a pre-seizure hear
ing in every instance. The North Georgia and Mitchell decisions 
therefore represent a significant erosion of the strict standard estab
lished in Fuentes.

The Supreme Court has discussed the requirements of procedural 
due process in prejudgment seizure cases in terms of the interests of 
the debtor and the creditor. In determining which debtor safeguards 
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due process requires, the Court in Sniadach and Fuentes focused 
solelv on the interests of the debtor. In Sniadach the Court concluded 
that the creditor’s interests did not require special protection.46 In 
Fuentes the Court reasoned that due process cannot accommodate all 
possible interests and serves to protect only the particular interests of 
the person whose property is about to be taken.47 In ruling that a 
court must consider in its due process analysis the interests of a creditor 
who has a prior interest in the property to be repossessed,48 however, 
the Court in Mitchell took a much different approach to the balancing 
of creditor and debtor interests. The risk of a mistaken taking and 
the resulting severity of the debtor’s deprivation must be balanced 
against the risk to the creditor of waste, destruction, or removal of 
the property that might result from providing notice and a hearing 
prior to issuance of the writ.49 The Court in Mitchell balanced these 
interests and reasoned that the severity of the deprivation resulting 
from a mistaken seizure of consumer goods was less than that resulting 
from an improper garnishment of wages because the debtor’s basic 
source of income remained unimpaired in the former situation.50 The 
Court concluded that the Louisiana statute adequately accommodated 
the creditor’s and debtor’s interests and satisfied the requirements of 
due process by providing sufficient safeguards against a mistaken tak
ing and an opportunity for an immediate post-seizure hearing.51 This 
conclusion in Mitchell apparently establishes an exception to the ex
plicit holding of Fuentes that due process requires an opportunity for 
a hearing prior to the taking. When the creditor possesses a prior in
terest in the property, an opportunity for an immediate post-seizure 

46. Sniadach v. Family Finance Corp., 395 U.S. 337, 339 (1969).
47. Fuentes v. Shevin, 407 U.S. 67, 96 (1972); accord, Sniadach v. Family Fi

nance Corp., 395 U.S. 337, 342 (1969). One writer has argued that the Court in 
Fuentes did not reject a balancing test but instead concluded that the interests of 
the person being deprived of property should be favored over the interests of the 
party seeking the writ. See Note, Procedural Due Process—The Prior Hearing Rule 
and the Demise of Ex Parte Remedies, 53 B.U.L. Rev. 41, 53 (1973). Other 
writers have commented that the Fuentes decision does balance the interests of the 
state with private interests to the extent that the Court established criteria for special 
exceptions to its general requirement of prior notice and a hearing. See Comment, 
Fuentes v. Shevin: Its Treatment by Louisiana Courts and Effect Upon Louisiana 
Law, supra note 30, at 809; Comment, Prejudgment Remedies, supra note 30; text 
accompanying notes 20-21 supra.

48. Mitchell v. W.T. Grant Co., 416 U.S. 600, 604 (1974); see Hobbs, Mitchell v. 
W.T. Grant Co.: The 1974 Revised Edition of Consumer Due Process, 8 Clearing
house Rev. 182 (July 1974); Newton & Timmons, Fuentes “Repossessed,” 26 Bay
lor L. Rev. 469, 489-90, 493 (1974); Note, Summary Prejudgment Repossession 
and Procedural Due Process, 12 Houston L. Rev. 200, 209 (1974); Note, Mitchell 
v. W.T. Grant Co.—The Repossession of Fuentes, 5 Memphis St. U.L. Rev. 74, 87 
(1974).

49. 416 U.S. at 610.
50. Id.
51. Id. at 610, 618-19; see notes 22-31 supra and accompanying text.
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hearing coupled with adequate pre-seizure safeguards fairly accom
modates the debtor’s interests.52

52. 416 U.S. at 604, 607.
53. North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 607 (1975).
54. See id. at 606.
55. See id.
56. The Court declined a chance to resolve this issue during the 1975-76 term. 

See Bernhardt v. Commodity Option Co., 528 P.2d 919 (Colo. Sup. Ct. 1974) (en 
banc), cert, denied, 43 U.S.L.W. 3636 (U.S. June 3, 1975); note 30 supra.

57. See 419 U.S. at 605. The Court in North Georgia noted that the Georgia 
Supreme Court had interpreted Sniadach as requiring a prior hearing only in the 
case of garnishment of wages. Id.; see 231 Ga. 260, 263-64, 210 S.E.2 d321,

The decision in North Georgia rebuts any suggestion that a creditor 
must have a prior interest in property sought to be repossessed before 
his interests will be considered. The creditor in North Georgia had no 
prior interest in the corporate bank account it sought to garnish, but 
the Court did not distinguish Mitchell on that ground; instead it held 
the Georgia statute did not provide adequate safeguards against an 
unjustified garnishment.53 The Court’s analysis suggests that it may 
have abandoned the threshold requirement, articulated in Mitchell, 
that the creditor possess a prior interest in the property. After North 
Georgia, due process may always require consideration of the creditor’s 
interests. This conclusion is supported further by the Court’s reliance 
on Fuentes, not for the proposition that only a debtor’s interests should 
be considered but for the more limited proposition that notice and 
hearing or “other safeguard[s]” against a mistaken taking always are 
required.54 Moreover, the Court’s finding that the Georgia statute 
violated due process by failing to provide notice or opportunity for 
an early hearing 55 implicitly accommodates the creditor’s interest by 
protecting his property pending a hearing.

If the Court is prepared to abandon its requirement that creditors 
have a prior interest in the property in order that their interests be 
weighed, the Court would probably uphold a statute similar to the 
one sanctioned in Mitchell where no such prior interest existed, but 
where the statute presented an appropriate accommodation of the 
debtor’s and creditor’s interests.56 In the North Georgia factual setting 
a statute like the Louisiana provisions considered in Mitchell would 
have protected the creditor against the risk of waste or removal of 
the assets that could result if notice and a hearing were furnished to 
the debtor prior to issuance of the writ, and it also would have pro
vided the corporate debtor with safeguards against the possibility of 
a mistaken taking.

The North Georgia opinion also implicitly questions the viability of 
the Sniadach holding requiring a pre-garnishment hearing in the case 
of wages.57 Even though the Court appears ready to abandon the
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threshold requirement of prior interest in the property to sustain a stat
ute more favorable to the creditor, a statutory scheme similar to 
Louisiana’s that provides for garnishment of wages probably would 
not be upheld.58 In seeking a writ of garnishment, a creditor cannot 
laiin that issuance of a writ prior to a hearing would prevent waste 

or removal of the wages; control over wages, even in the presence of 
a writ, remains with the debtor who can leave his job.59 The interests 
•t the debtor should require notice and prior hearing when the creditor 

seeks to attach his wages, however, since the debtor could be severely 
injured by a mistaken garnishment. Garnishment of wages can pre
vent the debtor from meeting his immediate obligations and also may 
threaten his employment status.60 Although the injury to the debtor 
might be minimal when an immediate post-deprivation hearing is 
available, the Court should not permit even minimal injury to the 
debtor when it serves no substantial purpose for the creditor.

>23-24 (1973). The Court did not refute that interpretation explicitly in finding the 
Georgia procedure unconstitutional but merely stated that the Fuentes decision 
''hould have been considered by the Georgia court. 419 U.S. at 605-06.

58. See 419 U.S. at 611 n.2 (Powell, J., concurring).
59. See Mitchell v. W.T. Grant Co., 416 U.S. 600, 614 (1974).
60. See id.
61. Ga. Code Ann. § 46-102 (1974); La. Code Civ. Pro. Ann. art. 3501 (West 

1961).
62. Ga. Code Ann. § 46-401 (1974); La. Code Civ. Pro. Ann. art. 3507 (West 

1961).
63. 419 U.S. at 607.
64. Id.
65. L\ Oom Civ. Pro. Ann. art. 3501 (West 1961); see 419 U.S. at 607.
66. Ga. Code Ann. § 46-103 (1974); see 419 U.S. at 607.
67. La. Code Civ. Pro. Ann. art. 281 (West 1961); see 419 U.S. at 607.

The Court’s decision in North Georgia clarifies which of the safe
guards present in the Louisiana statute scrutinized in Mitchell will 
satisfv the requirements of due process when a pre-seizure hearing is 
not required. The statutes considered in North Georgia and Mitchell 
required the creditor, before the writ would issue, to post bond in 
irder to protect the debtor against a mistaken taking.61 Both statutes 

also allowed the debtor to regain possession by posting bond to pro
tect the creditor against damage to the property.62 In further com
paring the two statutes, however, the Court in North Georgia selected 
certain other features of the Louisiana statute as its “saving charac
teristics’ 63 and found that the statute challenged in North Georgia 
possessed none of these protections.64 First, the creditor in Mitchell 
was required to allege specific facts entitling him to the writ.65 In 
North Georgia the creditor or his attorney could have sought the writ 
on the basis of an affidavit containing bare conclusory allegations.66 
Second, a judge was required to issue the writ.67 The statute involved 
in North Georgia did not provide for participation by a judicial offi
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cer.os Third, the debtor in Mitchell was afforded the opportunity for 
an immediate hearing at which the creditor would be required to 
demonstrate probable cause for the garnishment/59 The Court in 
North Georgia declared the Georgia statute invalid because it failed 
to provide for such an opportunity for an early hearing.68 69 70

68. Ga. Code Ann. § 46-105 (1974); see 419 U.S. at 607.
69. La. Code Civ. Pro. Ann. art. 3501 (West 1961); see 419 U.S. at 607.
70. 419 U.S. at 607.
71. See id. at 613 (Powell, J., concurring) (clue process requires “prompt” hearing 

after issuance of writ).
72. See id. at 607.
73. See id. at 611 & n.3 (Powell, J., concurring) (clerk or court officer may issue 

writ); id. at 619 (Blackmun, J., with Rehnquist, J., dissenting) (any court officer 
not an agent of creditor may issue writ); Hobbs, supra note 48, at 183 (Louisiana 
clerks who issue writs perform no differently than do Louisiana judges who issue writs).

74. See 419 U.S. at 607; cf. La. Code Civ. Pro. Ann. art. 3571 (West 1961) 
(requiring creditor to allege specific facts to warrant issuance of writ).

75. See 419 U.S. at 612 (Powell, J., concurring).
76. See id. at 612-13 (Powell, J., concurring); cf. La. Code Civ. Pro. Ann. art. 

3571 (West 1961) (grounds for sequestration require claim of interest in or right 
to property if it is within power of debtor to conceal, dispose of, waste, or remove 
property from jurisdiction).

The first due process requirement established by the Court, notice 
and opportunity for an early hearing, is less stringent than the im
mediate” hearing requirement of the Mitchell statute but apparentlv 
does require a hearing within a short period of time after the writ is 
issued.71 The second due process requirement, participation bv a 
judicial officer, also may be less stringent than the requirement of 
the Louisiana statute considered in Mitchell that a judge issue the 
writ; it suggests that the judicial officer need not issue the writ but 
only that he must “participate” at some point in the determination of 
whether the writ shall issue, perhaps only in a supervisory manner.72 
Although the requirement of judicial participation in the issuance of 
the writ has met with some criticism,73 it creates the simplest method 
of assuring that the application receives adequate review to determine 
the sufficiency of the specific facts alleged.

The Court in North Georgia implicitly established a third due proc
ess requirement that the creditor must allege specific facts that war
rant the issuance of a writ.74 If the determination of whether a writ 
should issue is made on conclusory allegations alone, the requirement 
of judicial participation is meaningless.75 76 Thus, the petitioner should 
be required to state facts showing that a debt is owed, that payment 
has been requested but not made, and that the creditor risks the 
damage, destruction, waste, or removal of the property from the juris
diction in the absence of a writ.70

The Supreme Court’s decision in North Georgia suggests that when 
a statute provides no opportunity for a hearing prior to issuance of the 
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writ, due process requirements nevertheless may be satisfied if the 
procedural scheme provides an opportunitv for an early post-issuance 
hearing together with other debtor safeguards. These protections in
clude a requirement that the creditor allege specific facts entitling him 
to the writ and that a judicial officer participate in its issuance. Al
though due process also may require the creditor to post bond before 
a writ will issue and may afford the debtor an opportunity to post 
Ixmd to regain possession, the Court did not discuss the necessity of 
those provisions.77

77. The Georgia statute required that the creditor post bond prior to issuance 
of the writ to protect the debtor and permitted the debtor to post bond to regain 
possession, but the Court did not clarify whether due process requires these provisions. 
See Ga. Code Ann. §§ 46-104, 46-401 (1974). In Mitchell the Court observed that 
such bonding provisions “effect a constitutional accommodation of the conflicting

vests of th'' parties/* See \lit< In 11 v. W I Grant Co., 416 I S 600 6(M < 1974). 
Only Justice Powell in his concurring opinion in North Georgia specifically stated 
that due process requires such bonding procedures. See 419 U.S. at 612 (Powell, 
J., concurring).

Conclusion

Although the North Georgia opinion relies on Fuentes, the Court 
has not embraced the broad holding that due process always requires 
notice and a hearing prior to issuance of a writ of garnishment. The 
Court’s analysis in North Georgia suggests that statutes accommodat
ing the interests of the creditor and the debtor bv providing for a hear
ing soon after issuance of the writ and creating other debtor safe
guards will satisfy the requirements of due process. Thus the Court 
appears prepared to abandon the prerequisite suggested in Mitchell 
that the creditor possess a prior interest in the property before a court 
properlv may consider his interests in its due process analysis. The 
holding of Sniadach that due process requires a hearing prior to is
suance of a writ can be distinguished from this reading of North 
Georgia and remains good law; the garnishment of wages presents a 
special situation since postponement of the hearing to a time after 
issuance of the writ might injure the debtor but would not prevent 
the risk to the creditor of loss of the propertv. The North Georgia 
holding clarifies rather than limits the Mitchell decision, but it leaves 
the narrow rule of Sniadach intact.

Karen B. Lechter
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