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THE CONCEPT OF BENEFIT IN THE LAW
OF QUASI-CONTRACT
Timothy J. Sullivan*
Introduction

The appeal of a legal rule requiring the disgorgement of gains
unjustly acquired or retained is so compelling that scholars from
classical times to our own era may be cited in its support.*1 The
enthusiasm for separating a wrongdoer from his illicit gains, however,
has obscured careful analysis of what constitutes an unjust benefit
sufficient to entitle a plaintiff to recover in quasi-contract on
restitutionary principles.2 Not only do we lack a comprehensive
concept of benefit, but the need to develop uniform yardsticks for
measuring the quantum of gains unjustly obtained also has been
neglected.
The central function of quasi-contract in providing a remedy in
extremis may explain why no wholly consistent or comprehensive
definition of benefit is possible or even desirable.3 Quasi-contract fills
many gaps in areas to which other more conventional legal actions do
not comfortably extend4 and often provides a remedy of last resort. To
serve these objectives the application of quasi-contract necessarily must
be improvisational. In failing to recognize that a doctrine serving such
divergent and exigent purposes is not likely to emerge as a model of
rationality, courts and scholars often have confused the concept of
♦Associate Professor of Law, Marshall-Wythe School of Law, College of William and
Mary; A.B., William & Mary, 1966; J.D., Harvard University, 1969. The author wishes to
acknowledge the generous assistance of his colleague, Professor Elmer J. Schaefer, and his
research assistant, Mr. Marc Kane, J.D., 1975, William and Mary.
1. See J. Dawson, Unjust Enrichment 3 (1951) (authorities cited as various as Pomponius, a second century Roman lawyer, and the Restatement ofRestitution).
2. See Comment, Quasi-Contracts—Concept of Benefit, 46 Mich. L. Rev. 543, 544
(1948). Relatively few articles or student comments have treated the concept of benefit as
a distinct topic of general application. See generally Jeanblanc, Restitution under the
Statute of Frauds: What Constitutes a Legal Benefit, 26 Ind. L.J. 1 (1950); Note, The
Necessity of Conferring a Benefit For Recovery in Quasi-Contract, 19 Hastings L.J. 1259
(1968).
3. See J.Dawson, supra notel,at7.
4. See Comment, supra note 2, at 551, 553-54.
1
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quasi-contract. A more reasonable analysis of quasi-contract suggests
that the doctrine simply cannot be systemized.

The Historical Origins of Quasi-Contract

Quasi-contract5 grew out of the common law action of general
assumpsit, which itself was the progeny of the contract action of special
assumpsit.6 Prior to the development of assumpsit, the personal actions
of covenant and debt were the principal means of enforcing contractual
obligations.7 The action of covenant was never used widely in the
King’s courts.8 Debt was a much more common device for the
enforcement of promises, although recovery in that action did not
hinge on a showing of mutual promises; indeed, a defendant would be
found liable in debt not because he had made a promise and failed to
perform but because he had received a benefit and had not given the
agreed value in return.9
Since procedural limitations plagued the actions of covenant and
debt,10 lawyers sought alternative forms of action for claims that
modern legal minds would denominate contractual. The King’s courts
showed little interest in expanding the enforceability of promises
through liberation of these strict procedural rules, and plaintiffs’
lawyers turned to the action of trespass on the case as a more fruitful

5. Quasi-contract historically is a term limited in application to legal actions for the re
covery of money. Modern usage has expanded the meaning of quasi-contract to include a
wide range of restitutionary actions both at law and in equity; this modern usage has been
criticized, however, as misleading and historically inaccurate. See Henderson, Promises
Grounded in the Past: The Idea of Unjust Enrichment and the Law of Contracts, 57 Va. L.
Rev. 1115, 1135 n.88 (1971). See generally Comment, Restitution: Concepts and
Terms, 19 Hastings L. J. 1167 (1968).
6. See J. Dawson & R. Palmer, Cases on Restitution 1 (1969). The genesis and
maturation of quasi-contract is rooted firmly in English legal history. A detailed analysis
of the complicated and uncertain history of quasi-contract is beyond the scope of this ar
ticle; other sources adequately discuss that history. See generally J. Dawson, supra
note 1; R. Goff & G. Jones, Restitution (1966); R. Jackson, The History of Quasi-Contract in English Law (1936); W. Keener, The Law of Quasi-Contracts (1893); P.
Winfield, Quasi-Contracts (1952).
7. See S. Milson, Historical Foundations of the Common Law 60-61 (1969). The
actions of covenant and debt were called personal actions because they were purely private
and of no interest to the King. To say that these actions were contractual is to impose the
logic and classifications of our time upon a much different legal system. See id. at 211-17.
8. See id. at 215.
9. See id. at 224.
10. Defects in the action of debt from the plaintiff’s point of view included the defen
dant’s right to wage his law, the requirement that the amount in issue be a sum certain,
and the extraordinary difficulty of pleading in debt. See T. Plucknett, A Concise
History of the Common Law 565-66 (1936).
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alternative. Early lawyers clearly understood that a breach of a parol
promise was a tort,11 but only gradually did they perceive actions in
trespass as at least partly contractual.12 The development of the
contractual aspects of trespass focused attention on assumpsit, which
had its origin in trespass. As actions in assumpsit became more
common, efforts were made to make assumpsit applicable to all cases of
simple contract to which debt applied.13
The first step in the development of assumpsit as a functional
substitute for debt was the recognition “that a preexisting debt
constituted a consideration for a promise, and therefore, if one who
was already under an obligation enforceable by an action of debt made
a promise to pay the debt, such action was enforceable by an action of
assumpsit.”1415
Thus, if a plaintiff could show a second promise to pay,
subsequent to the creation of the obligation sought to be enforced, his
action in assumpsit would be free of the disabling procedural
impediments of debt. The decision in Slade's Case,is that the second
express promise need not be shown,16 represented the next step. The
action created by that decision, indebitatus assumpsit or special
assumpsit, became a remedy substantially equivalent to debt.1718
The final step in the development of quasi-contract as a relatively
distinct legal doctrine can be traced to the opinion of Lord Mansfield in
Moses v. Macferlan,ls a case involving an action in indebitatus
assumpsit. The plaintiff in Moses had endorsed notes of a third party
over to defendant upon defendant’s promise that no action would be
commenced against the plaintiff on his endorsement. The defendant
breached that promise, sued the plaintiff in a separate action, and
recovered judgment. The plaintiff paid the judgment but brought an
action against the defendant in special assumpsit.19 In awarding

11. See Ames, The History of Assumpsit: Parti, 2 Harv. L. Rev. 1,15 (1888).
12. See generally T. Plucknett, supra note 10, at 570 (quoted exchange between
counsel on whether trespass action sounded in tort or contract).
13. Actions in debt were the exclusive province of the courts of common pleas. The
judges of the King’s Bench, who had jurisdiction over assumpit, thus had considerable
incentive to permit the expansion of assumpit as an action in competition with debt.
Assumpit developed as a contractual action in King’s Bench. See 3 W. Holdsworth, A
History of English Law 443 (1923); T. Plucknett, supra note 10, at 576.
14. F. Woodward, The Law of Quasi-Contracts § 2, at 3 (1913).
15. 76 Eng. Rep. 1074 (K.B. 1602).
16. Id.
17. Professor Ames argues that Slade's Case was not the source of indebitatus
assumpsit; he maintains instead that the holding of Slade's Case was the law at least 60
years before the case was decided. See Ames, supra note 11, at 16.
18. 97 Eng. Rep. 676 (K.B. 1760).
19. Id.
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judgment for the plaintiff, Lord Mansfield answered the defendant’s
objections that there was no promise by observing:

If the defendant be under an obligation, from the ties of
natural justice, to refund; the law implies a debt, and gives this
action, founded in the equity of the plaintiff’s case, as it
were upon a contract (“quasi ex contractu,” as the Roman law
expresses it).20

Lord Mansfield was the first commentator to suggest that obligations
based upon fictional promises should be enforced.21
Lawyers continued to test the logical limits of the concept of
quasi-contract. They focused principal attention on the distinction
between actions in contract premised on a consensual agreement and
proceedings in quasi-contract grounded in ideas of unjust enrichment.22
As a result of this persistent probing, the doctrine of quasi-contract
evolved into “a peculiar hybrid, a residuary remedy supplementing the
contract and tort remedies of the common law and the wide range of
equitable remedies.”23
The reach of quasi-contract has continued to expand; quasicontractual principles are applied in a wide variety of contemporary
situations. This breadth of application has resulted in much confusion.
One persistent source of difficulty, and the subject of this article, is the
definition of a benefit to the defendant sufficient to entitle a plaintiff
to recoverv

The Meaning of Benefit

Courts show substantial agreement that a defendant who receives a
tangible asset has received a recoverable benefit.24 Since 1705, in
reliance on Lamine v, Dorrell,25 a plaintiff whose goods have been
converted and sold may dispense with his action in tort and proceed in

20. Id. at 678.
21. See F. Woodward, supra note 14, § 2, at 4.
22. See J. Dawson & R. Palmer, supra note 6, at 4.
23. Id. at 4-5.
24. See, e.g., City of Vernon v. Southern Cal. Edison Co., 191 Cal. App. 2d 378, 394,12
Cal. Rptr. 701, 711 (1961) (use of electric system); Bellanca Corp. v. Bellanca, 53 Del. 378,
383, 169 A.2d 620, 623 (1961) (receipt of brokerage services); Estate of Phillips, 10 Misc.
2d 714, 716, 173 N.Y.S.2d 632, 635 (Sur. Ct. 1958) (receipt of money and labor); Bill v.
Gattavara, 34 Wash. 2d 645,648,209 P.2d 457,459 (1949) (receipt of cash).
25. 92 Eng. Rep. 303 (K.B. 1705).
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quasi-contract.26 Most American courts have followed the English
precedent and have allowed a quasi-contract action as an alternative to
a tort action in conversion.27 Since the existence of benefit in these
cases usually is clear, the question of whether a benefit sufficient to
allow recovery has been shown rarely is raised explicitly.
The plaintiff’s right to waive the tort remedy and sue in quasicontract has not been so obvious when the defendant converter has not
resold the wrongfully acquired goods but instead has consumed or
retained them. Many American jurisdictions initially rejected the right of
a plaintiff to sue in quasi-contract where the converted goods had not
been resold.28 Persistent criticism by respected scholars,29 however,
eventually convinced most jurisdictions to allow quasi-contractual
recovery from a converter in the absence of resale.30 The concepts of
benefit expressed in the older cases denying recovery if the converter
has not resold nevertheless provide an important starting point for an
analysis of the status of the idea of benefit in modern cases. Two
fundamental questions shape this analysis: whether the concept of
benefit in earlier cases was so narrow that courts would not afford relief

26. Id. at 303-04. The rules governing the definition of benefit in quasi-contract are iden
tical whether the origin of the action is in contract or tort. Whether unjust enrichment
principles should be applied uniformly to quasi-contracts arising out of a tort, an express
contract, or an implied contract raises a broader and more controversial question. The
more traditional view holds that quasi-contract principles constitute a body of law sep
arate from either tort or contract and thus are uniformly applicable to any relevant set of
facts. Some commentators have argued in recent years, however, that quasi-contract
actions based on the existence of an express contract should be resolved separately and
more in accordance with conventional contract law. See Childres & Garamella, The Law
of Restitution and the Reliance Interest in Contract, 64 Nw. U.L. Rev. 433, 439-40 (1969)
[hereinafter cited as Childres & Garamella); Perillo, Restitution in a Contractual
Context, 73 Colum. L. Rev. 1208, 1215-19 (1973). But cf. Dawson, Restitution or Dam
ages?, 20 Ohio St. L.J. 175, 189-90 (1959) (only benefit from analyzing quasi-contract
actions with traditional contract action is elimination of election of remedies problems).
27. See, e.g., Felder v. Reeth, 34 F.2d 744, 746 (9th Cir. 1929); American Smelting &
Refining Co. v. Swisshelm Gold Silver Co., 63 Ariz. 204, 210-11, 160 P.2d 757, 760 (1945);
Canepa v. Sun Pacific Co., 126 Cal. App. 2d 706, 711, 272 P.2d 860, 864 (1954); Davidson
Grocery Co. v. Johnston, 24 Idaho 336, 342-43,133 P. 929,930 (1913); Downs v. Finnegan,
58 Minn. 112,117, 59 N.W. 981, 982 (1894); Siegman v. Siegman, 155 Ore. 173,182, 62 P.2d
16, 20 (1936); Ferrous Products Co. v. Gulf States Trading Co., 323 S.W.2d 292,296 (Tex.
App. 1959).
28. See, e.g., Crow v. Boyd, 17 Ala. 51, 54 (1849); Woodruff v. Zaban & Son, 133 Ga. 24,
25-27, 65 S.E. 123, 123-24 (1909); Jones v. Hoar, 22 Mass. (5 Pick.) 285, 289-90 (1827);
Capital Garage Co. v. Powell, 96 Vt. 227, 231, 118 A. 883, 885 (1922). See general
ly Annot., 97 A.L.R. 250(1935).
29. See F. Woodward, supra note 14, § 76, at 122-23; Corbin, Waiver of Tort and Suit
in Assumpsit, 19 Yale L.J. 221,229 (1910).
30. In a few jurisdictions the courts have not explicitly rejected the absence of resale as
an impediment to recovery in a quasi-contract. See, e.g., Janiszewski v. Behrmann, 345
Mich. 8, 36-39, 75 N.W.2d 77, 80-82 (1956) (dictum); McDonald v. First Nat’l Bank, 353 Pa.
29, 32-33, 44 A.2d 265, 266 (1945); Anderson Equipment Co. v. Findley, 350 Pa. 399, 40102,39A.2d 520, 522(1944).
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on restitutionary principles unless the converted goods were trans
formed into cash; and whether the restrictions of these older cases were
explicable on grounds unrelated to the existence or definition of
benefit.
Jones v. Hoar31 is the leading American decision rejecting recovery in
quasi-contract absent a sale by the converter. The defendant in Jones
had entered plaintiff’s property and removed valuable timber. No sale
of the timber by the defendant was shown.32 In affirming a judgment
for the defendant in a summary opinion, the Massachusetts Supreme
Judicial Court approvingly referred to the trial court’s opinion, which
had cited a number of English and American decisions denying recovery
in quasi-contract on similar facts.33 An examination of the cases cited
by the lower court in Jones suggests that the plaintiff was denied
recovery for two reasons. First, courts did not clearly perceive the
general concept of unjustified benefit as the underlying justification for
the range of actions that we call quasi-contract. The cases extracted by
the trial judge in Jones do not refer to the concept of benefit in the
abstract but only to some particular manifestation of benefit such as
money received or goods exchanged for money.34 Second, neither the
trial nor the appellate court in Jones could find precedent for implying
a promise from the relationship between the plaintiff and defendant
necessary for recovery in quasi-contract.35 Jones v. Hoar manifests a
persistent devotion to maintaining the strict integrity of existing legal
categories. The judges who decided the case were not philosophically
disposed to break new ground by infusing the idea of quasi-contract
with a concept that must have seemed dangerously flexible.
Many of the opinions following Jones v. Hoar provide no logical
justification for denying restitution against a converter in the absence
of a sale of the converted goods.36 The Missouri Supreme Court stated
the case against recovery explicitly in Sandeen v. Kansas City, St.
Joseph & Council Bluffs Railway Co.:37
The doctrine [permitting recovery in quasi-contract of the
value of converted goods not sold by the converter] came to
be extended by some courts to all cases in which the

31. 22 Mass. (5 Pick.) 285 (1827).
32. Id. at 285.
33. Id. at 289; see id. at 285-89 (footnote) (text of lower court’s opinion).
34. Id. at 285-89 (footnote).
35. Id. at 290.
36. See Quimby v. Lowell, 89 Me. 547, 549-50,36 A. 902, 903 (1907); Telford & F. Turn
pike Co. v. Gerhab, 9 Sad. (Pa.) 550,553,13 A. 90,92 (1888) (per curiam).
37. 79 Mo. 278 (1883).
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wrong-doer had acquired a benefit by his wrong. It was
claimed that natural justice raised the promise upon the faith
of the benefit received. . . . This extension of the doctrine
would tend to do away with the action of tort, for perhaps in
a majority of the wrongs inflicted the wrong-doer receives
some benefit.38
The court in Sandeen correctly perceived the consequences of a flexible
definition of the benefit necessary to recovery in restitution; like the
court in Jones, it found most compelling the impulse to preserve
existing legal categories and salvage something of the forms of action.39
The cases denying recovery in quasi-contract for conversion without
sale represent an enduring strain of judicial hostility to quasicontractual recovery, even in situations where the defendant has acted
wrongly and has received a clear and tangible benefit. This judicial
hostility results partially from the courts’ distaste for the role of
quasi-contract as a subverter of more conventional legal doctrines. No
doubt the courts that recognized the existence of a benefit did so only
grudgingly, because they were unable, as a matter of logic, to
distinguish between a converter who transformed goods into cash and a
converter who merely consumed or retained goods himself.
Determination of the existence of benefit in cases arising out of
actual or supposed contractual relationships follows standards sub
stantially similar to those applicable in actions where the benefit results
from the defendant’s tortious conversion of goods. When a breaching
party is shown to have received a tangible benefit, courts have been
willing to force disgorgement on quasi-contractual grounds.40 Whether
38. Id. at 281-82.
39. See Holt v. Mackham [1923] 1 K.B. 504. In Holt Lord Scrutton, writing in 1923,
evidenced a similar dislike of quasi-contract because of the violence it does to established
legal categories. Lord Scrutton observed:
Now ever since the time when that great judge, Lord Mansfield, with no doubt a
praiseworthy desire to free the Court from the fetters of legal rules and enable them to
do what they thought to be right in each case ... the whole history of this particular
form of action has been what I may call a history of well-meaning sloppiness of
thought.
Id. at 513.
40. Various reasons may explain why an aggrieved party chooses to sue in quasicontract rather than for damages for breach of contract. See,e.g., Elder v. Chapman, 176
Ill. 142, 52 N.E. 10 (1898) (gambling contract); Massey v. Becker, 90 Ore. 461, 176 P. 425
(1918) (acceptance of payment after default may constitute waiver of breach); True v. J.B.
Deeds & Son, 151 Tenn. 630, 271 S.W. 41 (1925) (subject matter jurisdiction). Where the
plaintiff cannot establish the value of his expected losses with certainty an action in quasicontract becomes an attractive alternative that will permit judgment for the plaintiff. See
Shriver v. Cook, 256 Iowa 271,278-79,127 N.W.2d 102,106-07 (1964). Professor Corbin has
objected to use of the term quasi-contract to describe a situation in which plaintiff seeks
restitution instead of bringing a damage action for breach of an express contract. 5 A.
Corbin, Contracts § 1102 (1964). Corbin’s view has not been adopted universally by the
courts. See Gladowskiv. Felczak, 346 Pa. 660,663-65,31 A.2d 718,720 (1943).
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the defendant is a tortfeasor or a contract breacher, a showing that the
defendant unjustly has reaped a tangible gain at the expense of the
plaintiff usually will support recovery in quasi-contract.
If the benefit received by the defendant is neither concrete nor
readily quantified but incorporeal and difficult to measure, establishing
the existence of the benefit required for quasi-contract recovery
becomes more complicated. Phillips v. Homfray,41 where the defendant
had used underground passages beneath the plaintiff’s property to
transport coal, provides a starting point for analyzing the existence of
benefit when the defendant receives a less tangible gain. The plaintiff in
Phillips theorized that the net savings that accrued to the defendant as a
result of his wrongful use of plaintiff’s land rightfully belonged to the
plaintiff on quasi-contractual grounds.42 The court rejected the
argument, however, endorsing the defendant’s contention that
“[ujnless some part of the Plaintiff’s property can be traced into the
trespasser’s estate, ... his estate cannot be made liable .... ”43 The
majority reasoned that the defendant had taken nothing from the
plaintiff merely by carrying coal underneath plaintiff’s property.44 A
dissenting judge attacked the notion that the defendant must possess
tangible property or proceeds of property belonging to plaintiff in
order to establish the necessary benefit and concluded that a plaintiff
need show only that defendant saved an expenditure or that his assets
increased because of failure to pay for the benefit received.45
The majority opinion in Phillips reflects the restrictive view of
benefit that plaintiff must establish that the defendant has gained
something concrete before recovery in quasi-contract will be available.
Other cases of the same era support this strict concept of benefit. In
Schillinger v. United States46 the plaintiff alleged that the Government
had realized a savings of $250,000 in laying stone on the Capitol
grounds by using plaintiff’s patented invention without compensating
the plaintiff.47 The Supreme Court assumed that receipt of a benefit by
the Government had been shown but nevertheless rejected plaintiff’s

41. 24 Ch. D. 439 (1883).
42. Id. at 439-40.
43. Id. at 449.
44. Id. at 462.
45. Id. at 471 (Baggallay, L.J., dissenting). The theory that plaintiff need only show
that defendant saved an expenditure or increased his assets, which Lord Justice Baggallay
asserted as a basis for recovery, has been followed more widely in England that in the
United States. See Gutteridge & David, The Doctrine of Unjust Enrichment, 5 Camb.
L.J. 204,223-229 (1934).
46. 155 U.S. 163(1894).
47. Id. at 163-65.
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claim, concluding that quasi-contract was not available absent a
showing of a meeting of the minds.48 The Court further suggested that
even if quasi-contract were appropriate no sufficient benefit had been
shown, because the plaintiff had not established what property of his
the Government had appropriated.49 The Court thus restricted the
concept of benefit to palpable gain; the plaintiff’s assertion that
expenses saved by the defendant constituted a cognizable benefit
simply fell outside the definition of benefit that the court was willing
to accept.50
State court decisions in the nineteenth century, frequently involving
straying farm animals, adopted a similarly narrow view of benefit. If a
defendant’s trespassing cattle or sheep consumed the plaintiff’s crop or
pastureland, the defendant’s gain was not difficult to establish since a
measurable quantum of plaintiff’s crops or pasture grass had been
ingested.51 The benefit to defendant becomes more obscure, however,
where straying animals invade plaintiff’s field, trampling but not
consuming crops, even though a loss to plaintiff is self-evident. In
Tightmeyer v. Mongold52 the defendant’s cattle had trespassed on
plaintiff’s property, but plaintiff could not prove that any grass or grain
had been consumed.53 The Kansas Supreme Court held that the absence
of tangible benefit to defendant was fatal to plaintiff’s quasi-contract
claim regardless of how great his loss might be.54 That same term the
Kansas court again rejected the opportunity to broaden the concept of
benefit. The court’s summary opinion in Fanson v. Linsley55 reflects its
conviction that benefit in quasi-contract was not an abstract concept
that courts could manipulate flexibly to improve a desperate
plaintiff’s chance for recovery.56 The Supreme Court of New
Hampshire previously had rendered an opinion that depended upon an
equally conservative definition of benefit.5758
These American cases are united in spirit with the decision in Phillips
v. Homfray.5* Although the facts of the cases differed, each reflects an
48. Id. at 169,170-71.
49. Id. at 172.
50. Professor Woodward has criticized the narrow view of benefit endorsed in Schillinger. See F. Woodward, supra note 14, § 275, at 443-445.
51. See, e.g., Tsuboi v. Cohn, 40 Idaho 102, 107, 231 P. 708, 709-10 (1924); Gillespie v.
Hendren, 98 Mo. App. 622, 626-27, 73 S.W. 361, 362 (1903); Monroe v. Cannon, 24 Mont.
316, 320,326,61 P. 863,864,866 (1900).
52. 20 Kan. 90 (1878).
53. Id. at 92.
54. Id.
55. 20 Kan. 235 (1878).
56. See id. at 238-39.
57. See Page v. Babbit, 21 N.H. 389,391-92 (1850).
58. 24 Ch. D. 439 (1883).
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implicit fear that adoption of a broader definition of benefit would
expand the concept of quasi-contract. Like the Massachussetts court’s
decision in Jones v. Hoar,59 these cases constituted part of an active,
although perhaps unconscious, effort to restrict the development of
quasi-contract. Countervailing tendencies already were exerting power
ful pressure, but decisions like Schillinger and Tightmeyer should serve
as reminders that the judicial expansion of the definition of benefit was
not as inevitable as it now may seem.
Although a venerable strain of American case law exists that defines
benefit narrowly so as to preclude recovery where the plaintiff has not
proven tangible gain by the defendant, most jurisdictions in recent
times have developed a much broader definition of benefit.60 The
Virginia Supreme Court decision in Raven Red Ash Coal Co. v. Ball61
typifies this recent trend. The defendant in Raven Red had acquired
both mineral rights in plaintiff’s land and an easement to construct a
railroad to transport the coal extracted from the plaintiff’s property;
the defendant later obtained mineral rights to parcels surrounding the
land of the plaintiff and used the railroad to transport coal mined on
those adjoining tracts.62 The plaintiff instituted an action in quasicontract to recover the benefit received by defendant from using the
railroad to transport coal other than that mined on plaintiff’s
property.63 The unjust benefit assertedly received by the defendant in
Raven Red was clearly intangible; no property belonging to the plaintiff
could be traced to defendant’s hands. The gain alleged was similar to
that rejected as a basis for recovery in Phillips v. Homfray64 — an
expense saved by the defendant. The court in Raven Red recognized
that other jurisdictions had refused to find a gain on similar facts,65 but
affirmed plaintiff’s recovery. The court reasoned:

59. 22 Mass. (5 Pick.) 285 (1827); see notes 31-35 supra and accompanying text.
60. See, e.g., Edwards v. Lee’s Adm’r, 265 Ky. 418, 423-24, 96 S.W.2d 1028, 1030-31
(1936) (benefit from use of cavern running under plaintiff’s land); Carmichael v. Old
Straight Creek Coal Corp., 232 Ky. 133,140-42,22 S.W.2d 572,576 (1929) (benefit from use
of railway over plaintiff’s land); DeCamp v. Bullard, 159 N.Y. 450, 454-55, 54 N.E. 26, 28
(1899) (benefit from use of plaintiff’s stream); Raven Red Ash Coal Co. v. Ball, 185 Va.
534, 542-43, 39 S.E.2d 231,235-36(1946) (benefit from wrongful use of easement). See gen
erally Annot., 167 A.L.R. 796 (1947).
61. 185 Va. 534,39 S.E.2d231 (1946).
62. Id. at 537-38,39 S.E.2d at 232-33.
63. Id. at 538, 39 S.E.2d at 232-33. Recovery in quasi-contract for the value of use and
occupancy of land traditionally has been denied in the absence of a landlord-tenant rela
tionship. See Lockwood v. Thunder Bay River Boom Co., 42 Mich. 536, 538-39, 4 N.W.
292, 293 (1880). The reasons for this restriction on recovery for use and occupation of land
are mainly historical. See Ames, Lectures on Legal History 167-71 (1913).
64. 24 Ch. D. 439 (1883); see notes 41-45 supra and accompanying text.
65. 185 Va. at 543-48, 39 S.E.2d at 235-238; see Annot., 167 A.L.R. 796, 803-05 (1947).
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The illegal transportation of the coal in question across
plaintiff’s land was intentional, deliberate and repeated from
time to time for a period of years. Defendant has no moral or
legal right to enrich itself by this illegal use of plaintiff’s
property.. .. Natural justice plainly requires the law to imply
a promise to pay a fair value of the benefits received.
Defendant’s estate has been enhanced by just this much.66
The court did not distinguish between a concrete gain and an intangible
benefit. In asserting that the fundamental question concerned whether
the plaintiff had received an unjustified benefit, the court concluded
that it would be illogical to deny recovery merely because the
defendant’s gain did not assume tangible form.67
Whether a particular court chooses to define benefit strictly or
liberally, in order to obtain relief in quasi-contract the plaintiff must
show receipt by the defendant of a gain that justifiably should be
restored to the plaintiff. The phrase “unjust enrichment” presumes the
existence of some benefit wrongfully acquired. Despite black letter
statements that a gain must be shown to justify recovery,68 however, a
substantial body of cases arguably have allowed recovery in
quasi-contract even in the absence of any demonstrable benefit to the
defendant.69 A long line of scholars have noted this anomalous result
and have offered various explanations, including the theory that the
remedy is intended primarily to restore the status quo ante.70 Some
66. Id. at 548,39 S.E.2d at 238 (footnote omitted).
67. Id. at 547, 39 S.E.2d at 237. The court in Raven Red reasoned that since the de
fendant benefits substantially from his own wrongdoing regardless of the injury he inflicts
on the plaintiff, an implied promise to compensate plaintiff should be found even where the
defendant’s actions do nothing to diminish the value of the plaintiff’s property. Id.
68. See Restatement of Contracts § 348, comment a, at 591-92 (1932).
69. See, e.g., Williams v. Dougan, 175 Cal. App. 2d 414, 415-418, 346 P.2d 241, 242-44
(1959) (plaintiff recovered monies expended on care of animals that defendant inherited
but for which she had no concern); People’s Nat’l Bank v. Magruder, 77 Fla. 235, 244-46,
81 So. 440, 443-44 (1919) (landlord’s leasehold improvements made in reliance on tenant’s
oral agreement to extend lease constitutes benefit to tenant); Vickery v. Ritchie, 202
Mass. 247, 250-52, 88 N.E. 835, 836 (1909) (defendant received no benefit when plaintiff
made unsuccessful business investment; recovery nevertheless allowed); Clement v.
Rowe, 33 S.D. 499, 505-07,146 N.W. 700, 701-02 (1914) (land transferred to third party at
defendant’s direction); Abrams v. Financial Serv. Co., 13 Utah 2d 343, 346, 374 P.2d 309,
311 (1962) (prospective buyer gained nothing from home improvements since sale was not
finalized, but seller allowed recovery); cf. Campbell v. Tennessee Valley Authority, 421
F.2d 293, 294-97 (5th Cir. 1969) (since valuation of benefit difficult, fair market value of
services or products used to determine plaintiff’s recovery); Maragos v. City of Minot, 191
N.W.2d 570, 572 (N.D. 1971) (dictum) (inverse condemnation proceeding; recovery avail
able on implied contract theory despite absence of benefit to Government).
70. See D. Dobbs, The Law Of Remedies 792 (1973); Childres & Garamella at 436-37;
Fuller & Perdue, The Reliance Interest in Contract Damages: 2, 46 Yale L.J. 373, 394
(1937); Henderson, supra note 5, at 1147; Patterson, The Scope of Restitution and Un
just Enrichment, 1 Mo. L. Rev. 223, 230 (1936); Perillo, Restitution in a Contractual Con
text, 73 Colum. L. Rev. 1208,1219-1226 (1973).
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commentators have maintained that quasi-contract served as a
respectable disguise for the award of reliance damages before courts
recognized reliance losses as an appropriate basis for measuring recovery
in breach of contract actions;71 another asserts that courts in deciding
cases that arise from the breach of personal service contracts have
dispensed with the requirement that a benefit be shown simply to
protect the legitimate interests of plaintiffs who might go uncom
pensated otherwise.72 One commentator unreasonably ascribes the
recovery of damages without requiring a showing of gain to judicial
ignorance of elementary distinctions in the law of quasi-contract.73
Whatever the correct explanation of this trend may be, any inquiry into
the definition of benefit must account for those cases ostensibly
decided on quasi-contractual grounds that permit recovery without
requiring a finding of gain.
The clear preference of American courts in this century has been to
relax and in some instances to dispense with the requirement that
benefit be shown before quasi-contractual recovery is allowed. In this
judicial environment, the definition of benefit has varied depending
upon the exigencies of a particular case. Some courts consider benefit
to be any net gain measurable in monetary terms.74 Other courts have
refused to eliminate explicitly the requirement that a benefit be proved
but nonetheless have found the necessary benefit on facts establishing a
most tenuous gain.75 The Restatement of Restitution also specifically
71. Fuller & Perdue, supra note 70, at 393-94.
72. Note, supra note 2, at 1267. Personal service contracts raise significantly different
problems in the determination of unjust gain than do contracts for the sale of goods or
other tangible property. See Restatement Of Restitution § 40 & comment a, at 155
(1937); Childres & Garamella at 451.
73. See 1970 Duke L.J. 573, 581-82. The author criticizes the Fifth Circuit for its de
cision in Campbell v. Tennessee Valley Authority, in which the court permitted recovery
in quasi-contract measured by the market value of plaintiff’s services in preparing
microfilms rather than by the value received by the defendant. Id.; see 421 F.2d 293,29497 (5th Cir. 1969). The author attributes the court’s decision to its failure to distinguish
between contracts implied in law and contracts implied in fact. See 1970 Duke L.J. at
581-82. The author fails to perceive, however, that the fundamental and threshold problem
raised by Campbell is not the proper standard for measuring benefit, but instead whether
the defendant received any benefit at all. See 421 F.2d at 298 (Rives, J., dissenting).
74. See Ablah v. Eyman, 188 Kan. 665, 678-79, 365 P.2d 181, 191-92 (1961); Indepen
dent Electric Lighting Corp. v. M. Brodsky & Co., 118 Misc. 561,563,194 N.Y.S. 1,2 (Sup.
Ct. 1972).
75. See, e.g., Phillips Petroleum Co. v. Cowden, 241 F.2d 586, 592-93 (5th Cir. 1957)
(unsuccessful exploration for mineral deposits); H.W. Kastor & Sons Adv. Co. v. Grove
Labs., 58 F. Supp. 1011, 1016-17 (E.D. Mo. 1945) (unsuccessful advertising campaign);
Meyer v. Parobek, 119 Cal. App. 2d 509, 511-12,259 P.2d 948, 950-51 (1953) (sale of assets
in bankruptcy to satisfy creditors); Fabian v. Wasatch Orchard Co., 41 Utah 404, 407-08,
125 P. 860, 861-62 (1912) (advertising benefits where defendant ceased operation). Some
courts have arrived at a more restrictive view of benefit. See General Metals, Inc. v.
Green Fuel Economizer Co., 213 F. Supp. 641, 652 (D. Md. 1963); Tramonte v. A.J.
Rasmussen & Sons, 167 S.W.2d 566,567 (Tex. Civ. App. 1942).
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sanctions recovery on unjust enrichment principles for the preservation
of life and health even though the measurement of longer life or better
health cannot be translated easily into dollar amounts.76 A substantial
body of case law similarly supports recovery in quasi-contract for the
wrongful use of plaintiff’s ideas,77 even though the precise measure
ment of defendant’s gain in such cases often has proved difficult.78
Procedural reforms, such as the adoption of Field Codes and the
growing influence of the Federal Rules of Civil Procedure, also have
contributed to the expansion of the concept of benefit. By eroding the
restrictive influence of the common law forms of action, these reforms
have freed courts from excessive concern over whether a
quasi-contractual remedy conflicts with the theory of plaintiff’s
action.79 Result-oriented courts therefore may have expanded the
concept of benefit without any intellectual direction.
76. Restatement of Restitution § 116 (1937); see Cotnam v. Wisdom, 83 Ark. 601,
605-08, 104 S.W. 164, 165-66 (1907); In re Crisan’s Estate, 362 Mich. 569, 574-76, 107
N.W.2d 907,910-11(1961).
77. See, e.g., Servo Corp. v. General Electric Co., 337 F.2d 716, 722-25 (4th Cir. 1964);
Hamilton Nat’l Bank v. Belt, 210 F.2d 706, 708 (D.C. Cir. 1953); DeFillips v. Chrysler
Corp., 53 F. Supp. 977, 980 (S.D.N.Y. 1944); Liggett & Myer Tobacco Co. v. Meyer, 101
Ind. App. 420, 429-431,194 N.E. 206, 210 (1935). See generally Havighurst, The Right to
Compensation for an Idea, 49 Nw. U.L. Rev. 295(1954); Annot., 170 A.L.R. 449 (1947).
78. See Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S. 390, 403-05 (1940); Havig
hurst, supra note 77, at 299-300.
79. See Murphy v. Lifschitz, 49 N.Y.S.2d 439, 440-42 (Sup. Ct. 1944), aff'd 294 N.Y.
892, 63 N.E.2d 26 (1945) (per curiam) . The plaintiff in Murphy, a purchaser of liquor
under a sales contract, brought an action for specific performance or, alternatively, da
mages after defendant seller failed to deliver the contract goods. Id. at 440. Defendant
had sold the subject liquor in the black market at a price substantially above the contract
price. Id. Finding no basis for awarding plaintiff a substantial recovery on a breach of
contract theory, the court instead awarded plaintiff recovery measured by defendant’s
profit: the difference between contract price and black market price. Id. at 441-42. The
court evidenced no discomfort in awarding relief measured by a quasi-contract standard
even though the plaintiff’s action had been brought on the contract.
The trend toward a liberal definition of benefit has not been without negative impact;
flexible definitions of benefit have further confused the muddled meaning of benefit and
have exacerbated the difficulty of framing damage awards in quasi-contract. The good
Samaritan cases involving physicians illustrate the difficulty of determining damages
under a broad definition of benefit. The plaintiff physician may properly persuade the
court that defendant’s improved health is a sufficient benefit to justify a recovery, but ar
ticulation of a rational and consistent monetary standard that could be used to measure
the value of defendant’s improved health is quite difficult. See Comment, supra note 2, at
545. Courts that have awarded recovery in these good Samaritan cases measure the dam
ages by the value of plaintiff’s services rather than the benefit conferred on the defendant.
See Cotnam v. Wisdom, 83 Ark. 601, 606-07, 104 S.W. 164, 166 (1907); Ladd v. Witte, 116
Wis. 35, 40, 92 N.W. 365, 367 (1902). This measure of recovery conflicts with the theory of
the action, however, which asserts that the defendant has received an unjustified benefit.
To award recovery measured by the value of plaintiff’s services without inquiring into
whether the value approximates defendant’s unjust gain may be the only convenient basis
for measuring the award; it nevertheless begs the question confronting the court in quasicontract actions. Although plaintiff’s recovery historically has been measured by the value
of his services and not their value to the defendant, application of this general rule does not
answer the argument that courts should consider the defendant’s gain; in quantum meruit
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The Childres-Garamella Hypothesis:

A Rational Control Mechanism?

Against this background of ongoing judicial redefinition of benefit,
Robert Childres and Jack Garamella published a major article setting
forth an analytical framework within which quasi-contract actions
properly may be confined.80 Childres and Garamella do not discuss
specifically the concept of benefit as an idea common to the wide range
of quasi-contract actions but limit the applicability of their theory to
suits growing out of express contracts. Observing that quasi-contract
principles have been overly utilized,81 the authors contend that a clear
distinction should be made between quasi-contract actions where an
actual benefit is conferred and those actions to recover the reasonable
value of expenses and services; Childres and Garamella argue that only
the former situation presents an appropriate setting for the application
of unjust enrichment theory.82 The “reasonable value” cases, long
assumed to be based upon unjust enrichment principles, are simply
reliance damage actions.83
The factual distinction between “actual benefit” and “reasonable
value” cases may be simply illustrated. Assume A contracts with B to
sell a new automobile to B for $3,000. B gives A his check for the
$3,000 purchase price, but A refuses to deliver the promised auto
actions the plaintiff’s services ordinarily are requested, but in good Samaritan cases the de
fendant frequently makes no such request. See Edson v. Hammond, 142 App. Div. 693,
696, 127 N.Y.S. 359, 360 (1911). See generally Restatement of Restitution § 113, com
ment g, at 473-74 (1937) (appropriate measure of damage in good Samaritan cases is value
of plaintiffs services).
Some courts have held that a plaintiff’s recovery cannot be limited to nominal damages
simply because it is difficult to assign a monetary value to an intangible benefit. See Shell
Petroleum Corp. v. Scully, 71 F.2d 772, 774 (5th Cir. 1934) (unauthorized exploration for
minerals; recovery not limited to nominal damages despite difficulties of measuring bene
fit); Edwards v. Lee’s Adm’r, 265 Ky. 418, 427-28, 96 S.W.2d 1028, 1031-33 (1936) (tres
pass on cavern partially beneath plaintiff’s property; plaintiff entitled to one-third of net
profits of tourist enterprise where benefit difficult to apportion). See also Humble Oil &
Refining Co. v. Kishi, 276 S.W. 190, 191 (Tex. Comm. Civ. App. 1925), modified and re
manded, 291 S.W. 538 (1927) (recovery cannot be limited to nominal damages because of
uncertainty of defendant’s benefit from unauthorized drilling on plaintiff’s property).
80. See Childres & Garamella, The Law of Restitution and the Reliance Interest in
Contract, 64 Nw. U.L. Rev. 433 (1969) [hereinafter cited as Childres & Garamella).
81. See id. at 444.
82. Id. at 435-36.
83. Id. at 437-39, 457. See also Fuller & Perdue (parts 1 & 2), supra note 83, at 52,
373. Fuller and Perdue identify three interests that courts have recognized—explicitly or
implicitly—when awarding contract damages: a restitution interest, which describes the
claim of a promisee who has conferred some value on the promisor in reliance on the
contract; a reliance interest, which is premised on the promisee’s claim to expenses
incurred in reliance on the contract but that have not benefitted the promisor; and an
expectancy interest, which reflects the promisee’s claim to the value that the breaching
party’s promise represents. Id. at 53-54.
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mobile. Since A has been enriched tangibly to the extent of $3,000, an
action in quasi-contract to compel disgorgement of A’s unjustified gain
would properly lie. According to the Childres-Garamella hypothesis,
this fact pattern presents a case of “actual enrichment.” Assume next
that A agrees to custom build an automobile for B at a contract price of
$10,000. A purchases the necessary materials at a cost of $5,000 and
hires an assistant at a salary of $1,500. The materials prove unsuitable,
however, and the assistant is incompetent; A therefore discards the
materials, discharges his assistant, purchases new materials at a cost of
$6,000, and engages a new assistant at a salary of $1,800. As work on
the automobile begins anew, B repudiates the contract. A brings an
action to recover $15,000 representing the cost of materials, the salary
expense of his assistants, and the value of his own labor. This fact
pattern presents a “reasonable value” case in which reliance, rather than
quasi-contract principles, should apply.
Childres and Garamella’s analysis also addresses the question of
whether an aggrieved party suing in quasi-contract after part per
formance can recover only according to the underlying contract rate.84
The question of when and to what extent recovery should be allowed in
excess of the contract rate relates directly to the concept of benefit in
quasi-contract, since courts implicitly must determine the extent of the
defendant’s benefit in deciding whether recovery should exceed the
contract rate.85 Childres and Garamella propose no solution to this
question, concluding only that recovery should be limited to the
contract rate in some cases and not in others.86 The authors do suggest
some guidelines for distinguishing between these two types of cases.
Suppose A contracts to supply B with 100 rifles at a unit cost of $100.
A delivers the first 30 rifles but at a unit cost of $300. B then
repudiates the agreement, and A sues in quasi-contract for $9,000 — the
cost of manufacturing the rifles.87 Under the Childres-Garamella

84. See W. Keener, supra note 6, at 289; F. Woodward, supra note 14, § 268, at 43031. The great majority of American courts have permitted recovery in quasi-contract in
excess of the contract price. See, e.g., Southern Painting Co. v. United States, 222 F.2d
431, 433-34 (10th Cir. 1955); Boomer v. Muir, 24 P.2d 570, 578 (Cal. Dist. App. 1933);
Heitz v. Sayers, 32 Del. 207,218-20,121 A. 225, 230-31 (1923). See generally Palmer, The
Contract Price as a Limit on Restitution for Defendant's Breach, 20 Ohio St. L.J. 264
(1959). Only a few jurisdictions have denied recovery in excess of the contract
rate. See Kehoe v. Mayor & Common Council, 56 N.J.L. 23,26-27,27 A. 912,913 (Sup. Ct.
1893); Doolittle & Chamberlain v. McCullough, 12 Ohio St. 360,365-67 (1861).
85. See Childres & Garamella at 446-47.
86. Id. at 457-58.
87. See Acme Process Equip. Co. v. United States, 347 F.2d 509, 530 (Ct. Cl. 1965),
rev'd on other grounds, 385 U.S. 138 (1966) (restitution available on similar facts; remand
to determine why costs exceeded contract rate).
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analysis, whether A may recover more than the $3,000 contract price
depends on why the expenses incurred by A exceeded the contract rate.
Courts should permit recovery in excess of the contract rate where the
additional costs were incurred not because of A’s inefficient operation
but because the “real” value of the rifles when completed and delivered
exceeded the contract price. Such recovery should be allowed because
A is not casting the additional cost of his incompetence on the
defendant but rather seeks to obtain only a return of the increment of
“real” value above the contract price unjustly received by B.88
The Childres-Garamella hypothesis has major implications for the law
of quasi-contract and the concept of benefit. By narrowly defining
benefit to include only cases in which the defendant can be shown to
have obtained “real” gain, the authors’ theory contracts the area of the
law to which unjust enrichment principles should apply.89 This narrow
definition of benefit excludes from the ambit of quasi-contract law
innumerable cases that traditionally have been decided by applying
quasi-contract concepts.90 In arguing that cases growing out of an
explicitly contractual setting are more appropriately decided on
reliance theory, Childres and Garamella inject a useful control
mechanism into the law of quasi-contract by which the outer limits of
the remedy may be more rationally defined.
The Childres-Garamella hypothesis is not without defects. By
limiting their inquiry to quasi-contract actions arising out of actual
contractual relations,91 the authors do not analyze directly the
multitude of quasi-contract actions that arise in tort or that do not
depend on any underlying express contract. The tangled history of
quasi-contract and its broad application militate against such a
compartmentalization of the doctrine into neat, self-contained
segments. Quasi-contract resulted from the need to supplement a
variety of tort and implied contract remedies and has developed
without sharp distinctions based on the origin of the action. Childres
and Garamella may be correct in objecting to such imprecision as the

88. Under the Childres-Garamella analysis, A could recover costs in excess of the
contract rate even if they did not represent a “real” increase in value of the rifle to the
extent that his additional expense represented startup costs that increased the production
costs of earlier units. See Childres & Garamella at 445.
89. See id. at 443.
90. See Acme Process Equip. Co. v. United States, 347 F.2d 509, 530 (Ct. Cl. 1965),
rev'd on other grounds, 385 U.S. 138 (1966) (non-defaulting plaintiff recovers reasonable
cost of performance); Boomer v. Muir, 24 P.2d 570, 578 (Cal. Dist. App. 1933) (plaintiff
recovers cost of performance less inefficiency loss).
91. See Childres & Garamella at 433-37.
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root of much confused thinking about quasi-contract, but the history
and purposes of the action cannot be ignored.92
Childres and Garamella’s fundamental distinction between actions in
which the plaintiff seeks to recover “real” enrichment or gain and those
in which the plaintiff seeks to recover the “reasonable value” of his
effort also raises difficulties. The authors themselves observe that the
Restatement of Restitution does not recognize the distinction between
cases of “real gain” and “reasonable value.”93 They also concede
indirectly that a substantial body of case law relevant to their
hypothesis yields no explicit recognition of the theory they assert.94
Although the distinction between “real gain” and “reasonable value” is
valid in the sense that those concepts represent very different means of
measuring recovery in restitution,95 no other established scholar in the
field has based a comprehensive analysis of quasi-contract on that
distinction. In arguing that this distinction provides a rationalizing
principle that will allow the orderly classification of a vast body of
quasi-contract cases, Childres and Garamella move well beyond current
thinking.96
In criticizing courts for awarding a restitution recovery in excess of
the contract rate, the authors assert that any rational measurement of
damages in restitution should reflect, to the maximum extent possible,
the allocation of risks agreed upon by the parties themselves in their
contract.97 Although Childres and Garamella claim that their approach
will preserve the parties’ respective positions under the contract, the
risks allocated by the parties to control the amount of a recovery in
quasi-contract actually do not determine recovery under the ChildresGaramella formula. For example, assume that a manufacturer contracts
to sell tanks to the Government at $10,000 each, that the Government
repudiates, and that the plaintiff proves that the cost of manufacturing
each tank delivered before breach was $20,000. Under the Childres-

92. Professor Dawson has observed correctly that “we can probably say now that
damage remedies can be ignored and quasi-contract used as to any kind of legal wrong
from which gains are realized.” J. Dawson, supra note 1, at 23. A remedy that is so
broadly based and that has so many potential applications cannot be compartmentalized
satisfactorily in the manner Childres and Garamella suggest.
93. Childres & Garamella at 436; see Restatement of Restitution § 149 (1937).
94. See Childres & Garamella at 435-36.
95. See 5 A. Corbin, supra note 40, § 1113; Note, Contracts: Remedies for Total
Breach of Contract: Restitution and "Damages,” 43 Cornell L. Rev. 274, 279 (1957).
96. Childres and Garamella suggest that other commentators may not have suggested
their hypothesis earlier because certain legal concepts vital to an understanding of the
larger theory, such as the reliance interest or restitution itself, are of relatively recent
origin. See Childres & Garamella at 433-34.
97. Id. at 446.
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Garamella hypothesis, recovery nonetheless would be limited to the
contract rate of $10,000; recovery in excess of the contract rate would
not be allowed because the plaintiff must not be permitted to shift its
contractual loss to the Government where the loss is caused by its own
ineffectiveness. If the plaintiff can show that the tanks have a “real”
value of $15,000 each, however, the Childres-Garamella approach
would entitle the manufacturer to $15,000 for each tank delivered.98
Assume next that the tanks have a “real” value 50 percent greater
than the contract price because the cost of steel increased substantially
between the date of contract and the date of breach. In fixing the price
of tanks at $10,000 with no provision for upward adjustment if the
cost of materials increased, the parties presumably allocated the risk of
higher material costs to the plaintiff. In an ordinary contract action,
absent breach by the Government, the plaintiff would be unable,
except under extraordinary circumstances, to recover the additional
cost of steel.99 The Childres-Garamella hypothesis would allow recovery
of the “real” value of the tanks, however, presumably reflecting the
increased costs of steel. Childres and Garamella recognize this incon
sistency in their thesis but urge that the analogy to cases in which the
breaching party receives money and is required to disgorge that gain is
too close to arrive at any different result where the “real” value of the
goods the defendant receives exceeds the contract rate.100 In presenting
their hypothesis the authors should at least explain more fully why in
some cases the allocation of risks should be shifted radically from that
provided for by the parties. In these cases Childres and Garamella
abandon the basic assumption of their analysis that recovery should be
based on the allocation of risks agreed on by the parties. Ironically, the
authors cast aside this assumption because of precedent—courts always
have given restitution in cases of actual enrichment without reference
to the contract rate101 —a reason they condemn elsewhere as the cause
of much muddled thinking in the area of quasi-contract. The
Childres-Garamella position forces the conclusion that the defendant in
the preceeding example should pay $15,000 per tank despite the lower
contract price only because the defendant is a bad man and deserves
punishment for breaking the contract.102
98. See id. at 443.
99. See Uniform Commercial Code § 2-615, comment 4; 6 A. Corbin, supra note 40,
§ 1333.
100. See Childres & Garamella at 443.
101. See id.
102. Despite the natural conclusion of their hypothesis, Childres and Garamella term
the use of the bad man standard for measuring contract damages “nonsense.” See id.
at 435.
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The greatest failing of the Childres-Garamella analysis may be its
assumption that the plaintiff can easily prove the fundamental
economic distinctions necessary to proper application of the ChildresGaramella test. The existence of rules distinguishing between costs that
are attributable to plaintiff’s inefficiency and those that confer “real”
benefits on the defendant, of course, would be useful for measuring
recovery in quasi-contract. Cases are tried and decided, however, by
judges, lawyers, and juries wholly unskilled in economic analysis.103
Moreover, economists concede that the measurement of the economic
efficiency of a particular production process presents many difficulties.
Although the concept of inefficiency theoretically may not be difficult
to grasp, the precise measurement of the inefficiency of a particular
production process is not a simple task. One crucial factor in that
measuring process, for example, is the potential gain in efficiency that
would result if the plaintiff had made better use of scale economies.104
The accurate measurement of economic efficiency must account for
factors such as planning, designing, and organizing, which are not easily
quantified.105 Furthermore, the performance of a single contract that is
the subject of litigation may provide an inaccurate measurement of
efficiency.106 Finally, costs of production may yield precious little
information about the efficiency of plaintiff’s manufacturing operation
absent a comparison of plaintiff’s operations with those of similar
firms. Such comparative studies multiply the variables relevant to
determining what part of plaintiff’s costs result from his inef
ficiency.107
The application of the Childres-Garamella hypothesis even in the
simple case would require considerable economic expertise. Modern
quasi-contract claims often arise in complicated litigation involving
substantial sums of money and a multitude of second and third tier
subcontractors.108 The proper application of Childres and Garamella’s
103. Legal scholars have shown a growing interest in the relationship between law and
economics. See generally R. Posner, Economic Analysis of Law (1973); Leff, Econo
mic Analysis of Law: Some Realism About Nominalism, 60 Va. L. Rev. 451 ( 1974).
104. Scale economics are defined as “reductions in cost per unit of product manufac
tured and sold associated with the operation of large as compared to small production,
distribution, and merchandising.” Scherer, Economies of Scale and Industrial Concentra
tion, in Idustrial Concentration: The New Learning 16 (H. Goldschmid, H. Mann, &
J. Weston eds. 1974).
105. See McGee, Efficiency and Economies of Scale, in Industrial Concentration:
The New Learning, supra note 104, at 65. See generally id. at 65-88.
106. See id. at 58-59.
107. See id. at 61-65.
108. See Acme Process Equip. Co. v. United States, 347 F.2d 509, 535-36 (Ct. Cl. 1965),
rev'd on other grounds, 385 U.S. 138 (1966); General Metals, Inc. v. Green Fuel Econo
mizer Co., 213 F. Supp. 641, 642-43 (D. Md. 1963).
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theory to such cases would enmesh the court in a morass of conflicting
economic evidence further complicating litigation that is already
sufficiently perplexing.109 One reason courts frequently remedy
defendant’s unjust benefit by awarding plaintiff his reliance or out of
pocket losses is because the task of quantifying benefit is not a practical
alternative.
Although Childres and Garamella bring some measure of order to this
muddled area of the law, the authors attempt to push their reasoning
too far. Modern courts and scholars still view quasi-contract as a
doctrine to be pressed into service when the application of more
conventional doctrines would not yield a result that is compelled by
natural justice.110 The power of scholarship to impose order in this
field seems more limited than Childres and Garamella are willing to
concede.
Is Benefit Enough ?
MORAL POSTURE OF THE PLAINTIFF

Professor Woodward defines quasi-contracts as “legal obligations
arising... from the receipt of a benefit the retention of which is
unjust, and requiring the obligor to make restitution.”111 As this
observation suggests, the plaintiff must show not only that the benefit
received by the defendant is legally sufficient but also that retention of
the benefit by defendant at the expense of the plaintiff is unjust. The
moral posture of the plaintiff—the “justice” of his claim—thus
becomes important to the success of his action.112 If the quasi-contract
action arises out of tort, the defendant is by definition the wrongdoer
and the plaintiff has the superior moral position. In quasi-contract cases
109. See Childres & Burgess, Seller's Remedies: The Primacy of UCC 2-708(2), 48
N.Y.U.L. Rev. 833, 847 (1973) (recognition by Professor Childres of limitations of
economic analysis).
110. See Coleman Engineering Co. v. North Am. Aviation, Inc., 65 Cal. 2d 396, 410, 55
Cal. Rptr. 1, 11, 420 P.2d 713, 723 (1966) (Traynor, C.J., dissenting); Dyer Constr. Co. v.
Ellas Constr. Co., 287 N.E.2d 262,264 (Ind. 1972); Clark v. Peoples Sav. & Loan Ass’n, 221
Ind. 168, 172, 46 N.E.2d 681, 682 (1943); J. Dawson, supra note 1, at 8;
Note, supra note 2, at 1267. Quasi-contract frequently has been utilized where the plain
tiff’s argument is not supported by more traditional concepts of recovery. See Minsky’s
Follies, Inc. v. Sennes, 206 F.2d 1,2-3 (5th Cir. 1953) (plaintiff incurred great cost in expec
tation of sale). See also Fildew v. Besley, 42 Mich. 100, 101, 3 N.W. 278, 279 (1879)
(dictum) (fire destroyed structure before completion; quasi-contract supplements tradi
tional contract concepts but recovery denied).
111. F. Woodward, supra note 14, §2, at 4.
112. See Restatement of Restitution, Introductory Note §§ 150-159, at 596 (1937)
(moral position of plaintiff a factor in measuring extent of plaintiff’s recovery). See gen
erally Childres & Garamella at 443; 5 A. Corbin, supra note 40, § 1112.
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arising from express contracts, the problem of assigning moral fault also
presents no difficulty since the defendant usually has breached.
Complications arise, however, where the plaintiff has breached an
express contract but attempts to establish that retention by the
defendant of an acknowledged benefit is unjust because the value of the
plaintiff’s performance exceeds the damages inflicted by his breach.113
The inflexible application of a rule broadly denying the right to
recovery to defaulting plaintiffs would produce many harsh results.114
Many courts avoid harsh results by refusing to follow the rule denying
plaintiff’s right to recovery.115 In other jurisdictions that purport to
follow the harsh majority rule, judges have devised legal fictions to
permit plaintiff’s recovery without explicitly overruling earlier cases.116
The majority rule denying recovery to defaulting plaintiffs despite a
net benefit to defendant received its first authoritative expression in
Stark v. Parker.117 The plaintiff in Stark had agreed to work for
defendant for a year with his compensation payable at the end of the
term. The plaintiff without legal excuse left defendant’s employ before
the expiration of the contract but brought suit in quasi-contract to
recover the value of the services that he had rendered prior to the
breach.118 Plaintiff’s counsel argued that plaintiff should recover in
quantum meruit conceding that the defendant’s damages from the
breach should be deducted from plaintiff’s recovery; the court,
however, refused recovery altogether.119 Writing for the Supreme
Judicial Court of Massachusetts, Justice Lincoln flatly rejected the idea
“that a party who deliberately .. . enters into an engagement and

113. See, e.g., Varner v. Hardy, 209 Ala. 575, 575-76,96 So. 860,861-62 (1923); Fritts v.
Quinton, 118 Kan. Ill, 112-13, 233 P. 1036, 1037-38 (1925); Waite v. C.E. Shoemaker &
Co., 50 Mont. 264, 274-75, 146 P. 736, 738 (1915); Strand v. Mayne, 14 Utah 2d 355, 356,
384 P.2d 396, 397 (1963). See generally Lee, Plaintiffin Default, 19 Vand. L. Rev. 1023,
1025-27(1966).
114. Application of the rule denying recovery to defaulting plaintiffs penalizes most
severely the plaintiff who has rendered a major part of his promised performance.
See Freedman v. Rector, Warden & Vestrymen, 37 Cal. 2d 16,22,230 P.2d 629, 632 (1951).
115. See, e.g., Porter v. Whitlock, 142 Iowa 66, 68-69, 120 N.W. 649, 650 (1909);
McKnight v. Bertram Heating & Plumbing Co., 65 Kan. 859, 70 P. 345, 346 (1902) (per
curiam) (en banc) (opinion not contained in official reporter); Miles Homes, Inc. v.
Starrett, 23 Wis. 2d 356,360-61,127 N.W.2d 243, 246 (1964).
116. See Joachim v. Andover Silver Co., 104 N.H. 18, 21, 177 A.2d 394, 396 (1962)
(plaintiff recovers for fully performed divisible portion); Chaude v. Shepard, 122 N.Y. 397,
401-02, 25 N.E. 358,360 (1890) (recovery based on distinction between payments to ensure
performance and payments on the contract).
117. 19 Mass. (2 Pick.) 267 (1824).
118. Id.
119. Id. at 268.
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voluntarily breaks it ... should be permitted to make that very
engagement the foundation of a claim to compensation for services
under it.”120 Emphasizing its moral outrage with the plaintiff’s
actions,121 the court failed to distinguish between a suit on the
contract and a suit in quasi-contract based on the concept of unjust
enrichment.122
Several courts have qualified the rule in Stark by attempting to
distinguish between a defaulting plaintiff who willfully breaches
without excuse and one whose breach is non-willful.123 Such
distinctions are often difficult to make, however, and frequently
amount to little more than a particular appellate court’s subjective
intuition.124 In continuing to deny defaulting plaintiffs recovery, other
courts have not cited the plaintiff’s moral fault but have reasoned that
the benefit conferred on the defendant did not exceed the harm caused
by the breach.125 The computation of net gain or loss when the
plaintiff has defaulted, however, sometimes owes more to plaintiff’s
status as a legal “sinner” than to the rules of mathematics.126
A long line of authority rejects the rule of Stark. In Britton v.
Turner,127 on facts almost identical to those in Stark, a defaulting
plaintiff gained recovery in quasi-contract despite his acknowledged
default.128 Focusing on the unjust enrichment accruing to a defendant
who receives a net gain,129 the court discounted the rationale in Stark
as “technical reasoning” that obscured the central issue: the defendant
received beneficial services but paid no compensation.130 More recent
cases adopting the Britton rule have added little by way of further
analysis; most cases emphasize the defendant’s unjust enrichment in
granting recovery despite the plaintiff’s status as a defaulting party.131
120. Id. at 271.
121. See id. at 275 (“the laborer is worthy of his hire, only upon the performance of his
contract, and as the reward of his fidelity”).
122. See id. at 272-73. See also Lee, supra note 113, at 1024.
123. See Harris v. The Cecil N. Bean, 197 F.2d 919, 921-22 (2d Cir. 1952); Begovich v.
Murphy, 359 Mich. 156, 159, 101 N.W. 2d 278, 280 (1960); Restatement of Contracts §
357(1932).
124. See 5 A. Corbin, supra note 40, § 1123.
125. See Kitchin v. Mori, 84 Nev. 181, 183-84, 437 P.2d 865, 866 (1968); Dluge v.
Whiteson, 292 Pa. 334, 335-36,141 A. 230, 231 (1928).
126. See Newcomb v. Ray, 99 N.H. 463,467-68,114 A.2d 882,884-85 (1955).
127. 6 N.H. 481 (1834).
128. Id. at 482, 485-86. In Britton the plaintiff, who had contracted with the defen
dant to perform services, left the defendant’s service before the contract was fully per
formed and without the defendant’s consent. Id. at 482. Plaintiff sued, asking to be com
pensated in quantum meruit for services performed. Id.
129. Id. at 487.
130. Id. at 493.
131. See, e.g., Caplan v. Schroeder, 56 Cal. 2d 515, 518-21, 364 P.2d 321, 324, 15 Cal.
Rptr. 145, 148 (1961); Loeffler v. Wilcox, 132 Colo. 449, 453, 289 P.2d 902, 904 (1955);

1975]

Quasi-Contract

23

THE PLUS-MINUS FACTOR

Keener and Woodward maintain that the plaintiff must prove both
that the defendant has committed a wrong and that the defendant has
benefitted at the expense of the plaintiff: “the facts must show not
only a plus, but a minus quality.”132 Since the idea that the defendant
should not be entitled to retain a benefit wrongfully obtained at
plaintiff’s expense partially underlies quasi-contract, the KeenerWoodward view makes some sense. If the defendant’s gain cannot be
shown to have caused plaintiff a loss, no basis exists for permitting
recovery in quasi-contract.
Despite the Keener-Woodward conclusion that quasi-contractual
recovery on such facts would not be appropriate, the law today is
otherwise. The Restatement of Restitution, for example, intimates that
plaintiff’s recovery in quasi-contract does not require a showing that
plaintiff’s loss corresponds precisely to defendant’s gain.133 The
Washington Supreme Court embraced this view in Olwell v. Nye &
Nissen Co.134 The defendant had used the plaintiff’s washing machine
on an average of one day per week over a three year period.135 The
plaintiff, who had placed the machine in storage, not intending to use
it, brought an action in quasi-contract to recover the reasonable value
of the machine’s use. Although the machine was valued at only $600,
the plaintiff recovered judgment in the trial court for more than
$1500.136' The court measured the plaintiff’s recovery by the
defendant’s “negative unjust enrichment,” the amount defendant saved
in wages paid by using the machine. The defendant argued that the
plaintiff suffered no loss since he had not intended to use the
machine.137 Although the court did assert that a loss must be shown as
a condition to recovery,138’ it defined loss so flexibly that the case
stands for the proposition that plaintiff need suffer no demonstrable
loss in order to recover in quasi-contract.139 Other courts also have
Peters v. Halligan, 182 Neb. 51,60,152 N.W.2d 103,109 (1967); Burke v. McKee, 304 P.2d
307, 308-09 (Okla. 1956).
132. W. Keener, supra note 6, at 163; F. Woodward, supra note 14, § 274, at
442. See also D. Dobbs, supra note 70, at 419; York, Extension of Restitutional Reme
dies in the Tort Field, 4 U.C.L.A.L. Rev. 449, 504 (1957).
133. See Restatement of Restitution, Introductory Note §§ 150-59, at 595-96 (1937).
134. 26 Wash. 2d 282,173 P.2d 652 (1946).
135. Id. at 283-84,173 P.2d at 652-53.
136. See id. at 287-88,173 P.2d at 654-55. The appellate court reduced the amount of the
judgment, not because it objected to the amount, but because the amount exceeded the
sum plaintiff asked for in his complaint. Id.
137. Id. at 285-86,173 P.2d at 653-54.
138. Id.
139. See D. Dobbs, supra note 70, at 418.
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rejected the notion that plaintiffs loss must be matched against a
corresponding gain by defendant before an action in quasi-contract will
lie.140
The rejection of the Keener-Woodward plus-minus limitation has
increased the yardsticks available to measure damage awards in unjust
enrichment actions. As long as a plaintiff’s recovery in quasi-contract
could not exceed his loss, the range of alternatives available to a court
in framing a damage award was limited;that standard effectively denies
judges the right to measure plaintiff’s recovery by defendant’s profits,
since the necessary link between defendant’s profits and plaintiff’s loss
does not exist.141 Once a plaintiff’s recovery can exceed the amount of
his loss, courts become free to apply a variety of tests in the calculation
of recovery. The case of Olwell v, Nye and Nissen Co.142 provides a
useful illustration. If the court had felt bound strictly by the
Keener-Woodward plus-minus limitation, the plaintiff’s recovery
probably would not have been measured by the defendant’s negative
unjust enrichment.143 By abandoning the narrow limitation, the court
in Olwell had a much wider range of alternatives available to assess
plaintiff’s award. Instead of granting plaintiff the net profits that the
defendant earned by using the machine, the court properly could have
measured recovery by looking to the expenses saved as measured by the
rental value of the machine rather than by wages saved or by awarding
plaintiff the fair market value of the machine.
The decline of the Keener-Woodward plus-minus limitation illustrates
the general tendency of courts to breach the doctrinal barriers that have
been constructed to restrict recovery in quasi-contract. As courts have
stretched the concept of benefit itself to apply quasi-contract principles
to cases in which a particular result seemed just, they also have rejected
the plus-minus distinction where its application would restrict recovery
unjustly. In sweeping aside the artificial restraints of the plus-minus
formula, however, the courts have eliminated almost all limitations on
the calculation of damage awards in quasi-contract actions. The field
appears open to wide-ranging judicial subjectivity in measuring a
plaintiff’s proper recovery. Since no firmly fixed standards guide either
the definition of benefit or application of the plus-minus formula, the

140. See, e.g., Catts v. Phalen, 43 U.S. (2 How.) 376, 381-82 (1844); Federal Sugar
Refining Co. v. United States Sugar Equalization Bd., 268 F. 575, 582 (S.D.N.Y. 1920);
Ablah v. Eyman, 188 Kan. 665, 677-80,365 P.2d 181,190-92 ( 1961 ).
141. See F. Woodward, supra note 14, § 274, at 442.
142. 26 Wash. 2d 282,173 P.2d 652 ( 1946).
143. Cf. D. Dobbs, supra note 70, at 418 (under Keener-Woodward analysis recovery
limited to value of converted goods; no consideration of defendant’s profits).
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risks of injustice and unpredictability are great.144 A meaningful
attempt to reconcile and unify the law of quasi-contract must be
grounded in concepts more legitimate and less artificial than the
Keener-Woodward view that an action in quasi-contract will not lie
unless an equivalent gain and loss are shown.

Conclusion

No single comprehensive definition of benefit in quasi-contract is
possible. However convenient a uniform definition might be, a fair
reading of the cases that invoke quasi-contract principles shows that too
few consistent conceptual threads exist to fashion a unifying definition.
Several factors account for this conceptual discord. The divergent
factual settings in which quasi-contract principles are invoked stretch
across an extraordinarily broad range of legal categories. Actions
grounded in quasi-contract serve as alternatives to proceedings in both
tort and contract. In the contract category alone, quasi-contract
principles may be utilized in cases having their origin in express
contract and also in actions where no explicit consensual agreement
between the parties exists.
The varying attitudes of courts toward the idea of quasi-contract also
complicates analysis. Some jurisdictions have embraced the principles
underlying quasi-contract with genuine enthusiasm; others have shown
hostility to application of a doctrine that sometimes violates the logical
symmetry of more conventional legal rules. Inconsistencies also arise
from variations in judicial attitudes toward plaintiffs. A court that
perceives the plaintiff as a wrongdoer may deny recovery, even though
the defendant has reaped an unjustified gain at plaintiff’s expense.
After determining that the defendant has benefitted and the plaintiff is
without legal “sin,” courts still confront the difficult task of measuring
the defendant’s gain. This tangled judicial environment produces a
paradoxical treatment of the concept of benefit. Although that concept
relates to the particular facts of the case in which it is being applied,
courts often express the concept of benefit so generally that the
definition becomes essentially meaningless as precedent.
Impatient to reconcile or at least to explain seeming inconsistencies
in conflicting cases, legal scholars tend to be uncomfortable with the

144. Cf. Holmes, The Path of Law, 10 Harv. L. Rev. 457 (1897) (predictability is cen
tral to a rational legal system).
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conceptual disorders inherent in quasi-contract. In the field of
quasi-contract, theories have been advanced that actions arising in a
contractual context should be distinguished from other applications of
the doctrine. Such segmentation permits the development of generaliza
tions that are reasonably accurate within their self-defined limits but
that do not apply across the whole range of quasi-contract actions;
these generalizations are useful only in the sense that they illuminate
the inherent haziness of quasi-contract principles.
Quasi-contract owes its origin to the persistent desire to do justice; it
saves a deserving plaintiff’s claim from failure under conventional
legal principles. Resort to quasi-contractual concepts often reflects a
failure of such conventional principles to serve the ends of justice. The
perception of what is just is by no means an objective vision and varies
from generation to generation, from case to case, and from court to
court. In fulfilling this ubiquitous impulse to do justice where legal
logic has failed, quasi-contract has presented extraordinary difficulties
to those who have sought to systematize and reconcile the distinctly
unsystematic and conflicting cases that constitute the law of quasicontract. The doctrine, in both its origin and its application, has proved
itself immune to such attempts at organization.

THE LIMITS OF FEDERAL REGULATION OF
NATURAL GAS CURTAILMENTS
J. Richard Tiano*

The shortage of natural gas is an old problem that has become
painfully apparent in recent years. As supplies of the resource have
dwindled, serious hardships have confronted users of natural gas,*
1 and
disputes have arisen concerning the appropriate procedures for equit
ably distributing the available natural gas among customers relying
upon interstate pipelines.2 Consolidated Edison Co. v. FPC3 involved
such a dispute over the curtailment plans of three large interstate
pipeline companies. In Consolidated Edison the United States Court of

♦Attorney, Reid & Priest, Washington, D.C.; Deputy Solicitor, Federal Power Com
mission, 1970-72; A.B., J.D., Georgetown University. The author has represented certain
petitioners both in the Consolidated Edison case and in other cases cited in this article.
1. Natural gas supplies for the winter of 1974-75 fell short of needs by 1.7 trillion cubic
feet and the shortfall for the 1975-76 winter is expected to be 3.3 trillion cubic feet with
higher shortfalls in subsequent years. See Washington Post, July 3,1975, § A, at 1, col. 7.
The House Committee on Government Operations recently issued a report indicating that
natural gas curtailments over the 1975-76 winter will create emergency situations affect
ing many industries, especially in the East and Midwest, and that federal agencies are not
prepared to cope with the adverse effects on industrial production and employment.
House Comm, on Government Operations, Federal Preparedness to Deal with the
Natural Gas Shortage Emergency This Coming Winter, H.R. Rep. No. 94-412, 94th
Cong., 1st Sess. 26 ( 1975). Even before the concern for energy supplies gained broad public
attention, the staff of the Federal Power Commission (FPC) had predicted the serious
problems that will result from diminishing supplies of natural gas. See FPC, Staff
Report on National Gas Supply and Demand 14-17 (1969) (quantitative projections of
demand and supply indicating regional supply deficiencies as early as 1973). The Com
mission’s Bureau of Natural Gas subsequently has indicated that long term prospects for
domestic natural gas production are worsening at an accelerated rate. FPC, A Realistic
View of U.S. Natural Gas Supply 10 (1974). See also National Petroleum Council,
U.S. Energy Outlook, Gas Demand 4 ( 1973) (significant imbalance between demand and
supply for natural gas as early as 1985).
2. Customers that purchase available natural gas supplies fall into two broad cate
gories: resale and direct customers. Resale customers are generally investor-owned gas
distribution companies or municipally owned distribution systems. Direct customers
typically are industrial customers purchasing gas for their own use. Since the Commission
regulates the rates charged by interstate pipeline companies for the wholesale sale of gas
to resale customers, these customers are termed “jurisdictional” customers. See FPC v.
Louisiana Power & Light Co., 406 U.S. 621, 626 n.l (1972). Rates charged by pipelines to
direct customers are not within the FPC’s regulatory jurisdiction. See id. at 638; Natural
Gas Act § 1(b), 15 U.S.C. § 717(b) (1970). These customers are denominated “non-jurisdictional” customers. The Commission does have jurisdiction to regulate the transportation
of gas to both classes of customers. Natural Gas Act § 1(b), 15 U.S.C. § 717(b) (1970); see
406 U.S. at 647.
3. 512 F.3d 1332 (D.C.Cir. 1975).
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Appeals for the District of Columbia Circuit rejected the plaintiffs’
argument that the Federal Power Commission (FPC) lacks jurisdiction
to remedy a pipeline’s discrimination between direct and indirect4
industrial customers of the pipeline’s system,5 reasoning that such a
limited view of FPC jurisdiction would frustrate end use curtailment
and is incompatible with prior judicial decisions permitting the Com
mission to consider factors beyond its jurisdiction.6 Despite the court’s
assertions, the holding of Consolidated Edison conflicts with statutory
provisions of the Natural Gas Act78 and pertinent court decisions that
underscore the limits of federal regulation of natural gas curtailment.
By affirming the Commission’s orders, the District of Columbia Circuit
also has restricted the ability of states to regulate the local distribution
of gas and may exacerbate the competition for the resource.
The Natural Gas Act and FPC Jurisdiction

Congress designed the Natural Gas Act to regulate the rates and
service of interstate pipeline companies to local distributor gas utilities.
Although the historical switch to natural gas by local distributors of
manufactured gas gave rise to a physically integrated interstate natural
gas utility system, the industry was highly localized in its retail service
and needed local rather than national regulation. Since the delivery of
natural gas remained totally dependent upon interstate pipelines for
supply, however, the Supreme Court in Public Utilities Commission v.
Attleboro Steam Electric Co A struck down a state effort to regulate
wholesale service and rates and held that transportation and sale of
electric energy in interstate commerce for local distribution and retail
sale were beyond the regulatory powers of the state under the
commerce clause of the Constitution.9
Following the Attleboro decision, the National Association of
Railroad and Utility Commissions asked Congress to intervene and
resolve the problem of natural gas regulation. Fearing that Congress
might impose a regulatory scheme that would reach the full extent of
4. Indirect industrial customers purchase their supplies from resale customers of an
interstate pipeline.
5. See 512 F.2d at 1345.
6. Id. at 1345-46 & n.79; cf. Arkansas Power & Light Co. v. FPC,___ F.2d____ ,___
(D.C. Cir. Aug. 21, 1975) (No. 73-1637, at 1632) (court acknowledged Commission’s power
to consider end use in approving curtailment plans).
7. 15 U.S.C. §§ 717-717w (1970).
8. 273 U.S. 83 (1927).
9. Id. at 89-90; U.S. Const, art. I, § 8, cl. 3. See also Missouri v. Kansas Natural Gas
Co., 265 U.S. 298, 307-10 (1924) (need for uniform regulation mandates invalidation of
state regulatory scheme as violative of commerce clause).
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the federal government’s powers under the commerce clause, the
organization argued that the federal government should regulate only
the transportation and sales of natural gas in interstate commerce that
the Court in Attleboro had held beyond the states’ constitutional
powers.10 By so limiting federal regulatory jurisdiction, the state
commissions sought to avoid what had happened to state regulation of
railroads under Houston, East & West Texas Railway v. United States
(Shreveport).11 As a result of the Shreveport decision, which upheld the
Interstate Commerce Commission’s exercise of jurisdiction to regulate
intrastate railroad rates that “affect” interstate commerce,12 the ICC
superseded substantially the state regulation of railroads.
The Natural Gas Act reflects Congress’s sensitivity toward state
regulation of utilities; the Act meets the request for limited federal
regulatory jurisdiction by adopting as the statutory measure of the
FPC’s jurisdiction the “in interstate commerce” standard of the
Attleboro decision instead of the “affecting” interstate commerce
standard of the Shreveport decision.13 In drafting the statute, Congress
expressly refrained from exercising the full scope of its commerce
clause power to permit regulation of activities “affecting” interstate
commerce out of deference to the legitimate state interests in
regulation.14 In addition, although the Commission is given jurisdiction
10. See Hearings on H.R. 4008 Before the House Comm, on Interstate and Foreign
Commerce, 75th Cong., 1st Sess. 20-24 (1937); Hearings on H.R. 11662 Before a
Subcomm, of the House Comm, on Interstate and Foreign Commerce, 74th Cong., 2d Sess.
80-81, 86-88 (1936); Hearings on S. 1725 Before the Senate Comm, on Interstate
Commerce, 74th Cong., 1st Sess., pt. 1, at 756-57, 765-66 (1935) (hearings on Public Utility
Holding Company Act of 1935); Hearings on H.R. 5423 Before the House Comm, on Inter
state and Foreign Commerce, 74th Cong., 1st Sess., pt. 3, at 1621-24, 1637-39 (1935). See
also Benton, Jurisdiction of the Federal Power Commission and of State Agencies in the
Regulation of the Electric Power and Natural Gas Industries, 14 Geo. Wash. L. Rev. 53,
53-56(1945).
11. 234 U.S. 342 (1914).
12. Id. at 360.
13. Natural Gas Act § 1(b), 15 U.S.C. § 717(b) (1970); see FPC v. East Ohio Gas Co.,
338 U.S. 464,470 n.10 (1950).
14. See Natural Gas Act § 1(b), 15 U.S.C. § 717(b) (1970); 81 Cong. Rec. 6721 (1937)
(remarks of Representative Lea). In commenting on the reach of FPC jurisdiction, Repre
sentative Lea emphasized:
There are, however, some situations defined in the bill to which this regula
tion does not apply. One is local distribution on the principle that where com
merce passes in interstate commerce and reaches point of broken package,
the local State Commission then has the regulatory power. That same general
rule applies to the transportation and sale of gas.
Id. (emphasis added).
The Supreme Court only recently reaffirmed the principle of statutory construction that
statutes containing “in commerce” language have a narrower jurisdictional sweep than
acts containing “affecting commerce” language, thereby limiting the reach of certain anti
trust laws. See United States v. American Bldg. Maintenance Indus.,_ U.S__ ___ , 95 S.
Ct. 2150, 2151 (1975) (Clayton Act, Federal Trade Commission Act); Gulf Oil Corp. v. Copp
Paving Co., 419 U.S. 186,195(1974) (Robinson-Patman Act).
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over the transportation of all natural gas that moves in interstate
commerce, its “rate” jurisdiction over the sale of natural gas is limited
to supplies sold for resale.15 Thus, the Act protects the wholesale
customers of an interstate pipeline and their customers but does not
arm the FPC with carte blanche authority to undertake whatever action
it deems appropriate to further the objectives of the Act.16
FPC Curtailment Policy

In April 1971 the FPC promulgated a statement of general policy
establishing the measures to be taken by pipelines to ensure continuity
of service under shortage conditions.17 Noting that its prior emergency
measures18 had proved inadequate to produce sufficient natural gas
supplies to meet firm demands, the FPC directed interstate pipelines to
undertake all necessary steps to protect adequate service and specifical
ly ordered pipelines to file as amendments to their tariff schedules a
plan for allocating existing supplies if curtailments became necessary.19
The Commission’s order provided that the curtailment plans would
“control in all respects notwithstanding inconsistent provisions in sales
contracts, jurisdictional and nonjurisdictional, entered into prior to the
date of the approval of the tariff.”20 The FPC encouraged pipeline
companies to consider curtailing volumes “equivalent to all inter
ruptible sales” and “large boiler fuel sales where alternate fuels are
available” in developing their curtailment plans.21
15. Natural Gas Act § 1(b), 15 U.S.C. § 717(b) ( 1970).
16. See Henry v. FPC,___ F.2d____ ,___ (D.C. Cir. July 28, 1975) (No. 73-2090, at
1320); Mobil Oil Corp. v. FPC, 463 F.2d 256, 263 (D.C. Cir. 1971), cert, denied, 406 U.S.
976(1972).
17. Order No. 431,45 F.P.C. 570 ( 1971 ), codified at 18 C.F.R. § 2.70 ( 1975).
18. See Order No. 418, 44 F.P.C. 1574 (1970), codified at 18 C.F.R. § 157.22 (1975)
(pipelines authorized to make emergency purchases from independent producers); Order
No. 402, 43 F.P.C. 707, as amended, Order No. 402-A, 43 F.P.C. 822 (1970), codified at 18
C.F.R. § 2.68 ( 1975) (distribution companies permitted to sell gas to other distributors and
jurisdictional pipelines without Commission approval and to make emergency purchases
from nonjurisdictional companies).
19. 45 F.P.C. at 571-72.
20. Id. at 572.
21. Id. Historically, many pipelines have made interruptible sales to nonjurisdictional
direct customers to improve their system throughput or load factor; such customers
expect interruptions when the firm demands of resale distribution company customers
require additional pipeline gas to meet their service obligations. Industrial customers
served on an interruptible basis usually install alternate fuel facilities permitting them to
continue operations when natural gas is unavailable. Natural gas sold pursuant to inter
ruptible contracts usually is cheaper than alternate fuels or gas purchased from a local dis
tribution company. Thus, when natural gas is plentiful, the pipeline, resale customers, and
direct customers all benefit: the pipeline makes sales to direct industrial customers at
unregulated rates, the resale distribution customers pay lower unit prices for gas pur
chased, and direct industrial customers avoid higher fuel costs by purchasing natural gas
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In urging that large boiler consumers and consumers under inter
ruptible contracts should bear the initial brunt of curtailment, the FPC
did not seek to reach beyond the level of the interstate pipeline
companies’ boiler fuel sales and regulate the sales of distributors
according to the end use of gas by the distributors’ customers.
Although the Commission recognized that curtailment plans must
consider end use and spoke of the necessity for these consumers to bear
the initial brunt of the curtailment, it made no attempt in Order 431 to
go beyond the pipelines’ boiler fuel sales and proscribe sales made by
distributors to similarly situated customers. Order No. 431, read in its
entirety, cannot support any contention that the Commission attempt
ed to intrude upon state regulation of deliveries of gas by distributors.
The order recognizes that pipelines make sales to two distinct classes of
customers—jurisdictional resale and nonjurisdictional direct—under two
distinct service obligations—firm contracts and interruptible con
tracts22—and attempts to take into account these service character
istics by directing pipeline companies to provide that initial curtail
ments be borne by interruptible customers.23
The Supreme Court cited Order No. 431 with approval in FPC v.
Louisiana Power & Light Co.24 but only in the limited context of
deciding whether direct customers of interstate pipelines properly are
subject to FPC curtailment jurisdiction.25 Louisana Power & Light
Company, a firm direct industrial customer, argued that its contract
with the pipeline precluded any curtailment of deliveries because
section 1(b) of the Natural Gas Act26 prohibits the FPC from exercising
curtailment jurisdiction over direct sales.2728The Court rejected this
analysis and reaffirmed its conclusion in Panhandle Eastern Pipe Line
Co. v. Public Service Commission23 that the Commission’s power to
curtail natural gas supplies is incident to its broad authority to regulate
the transportation of gas in interstate commerce.29 In Panhandle the
Court had observed that Congress had used “unusual legislative
from the pipelines. Not all direct industrial customers purchase gas under interruptible
contracts. Some pipelines serve direct customers pursuant to firm contracts that allow
temporary interruption of supplies on specified conditions. See International Paper Co. v.
FPC, 476 F.2d 121,123 & n.l (5th Cir. 1973).
22. 45 F.P.C. at 571.
23. Id. at 571-72.
24. 406 U.S. 621 (1972).
25. Id. at 637-38.
26. 15 U.S.C. § 717(b) ( 1970). Section 1(b) limits the FPC’s jurisdiction over the sale of
natural gas to transactions between pipelines and resale customers that will resell the
supplies to various users. Id.
27. 406 U.S. at 628.
28. 332 U.S. 507 (1947).
29. 406 U.S. at 641, citing 332 U.S. at 523.
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precision” in drafting section 1(b) of the Act: the statute extends
federal regulation, but Congress did not intend to limit the state’s
power.30 Examining the legislative history, the Court asserted that
“Congress’ action... was an unequivocal recognition of the vital
interests of the states and their people, consumers and industry alike, in
the regulation of rates and services.”31
Although the Supreme Court in Louisiana Power & Light confirmed
the Commission’s jurisdiction over curtailments, nothing in the decision
confers on the FPC comprehensive authority to be the arbiter of the
end uses of natural gas. The Court did note that section 4(b) of the
Natural Gas Act32 grants the Commission power “to prevent discrimina
tion among a pipeline’s customers,”33 but that observation does not
relate to the FPC’s jurisdiction to remedy discrimination between direct
and indirect customers of a pipeline. Louisiana Power & Light dealt
solely with a challenge to the FPC’s power to curtail direct sales
deliveries under Order No. 431 and authorizes the Commission to
remedy discrimination only between direct and resale customers.
The FPC apparently has concluded, however, that its jurisdiction
under section 4 has been expanded. In January 1973 the Commission
promulgated another statement of general policy that grouped natural
gas usage into eight priority categories for allocating deliveries through
interstate pipelines during periods of curtailment.34 The order groups
together direct and indirect customers of a pipeline in the same priority
category; customers that use gas for similar purposes receive similar
treatment “to avoid any undue discrimination or preference among
them.”35 In a later order the Commission disclaimed any intention to
encroach on the jurisdiction of local regulatory bodies, asserting that its
order simply allocates pipeline supply: “The distribution company is
free to allocate the volumes received from the pipeline according to its
own needs.”36 In fact, the FPC has done more than it is willing to
admit.

30. 332 U.S. at 517.
31. Id. at 521.
32. 15 U.S.C. § 717c(6) ( 1970).
33. 406 U.S. at 646.
34. Order No. 467, 49 F.P.C. 85, 87, as amended, Order No. 467-B, 49 F.P.C. 583, 588
(1973) (ninth category added), codified at 18 C.F.R. § 2.78 (1975), petition for review dis
missed for lack of jurisdiction sub nom. Pacific Gas & Elec. Co. v. FPC, 506 F.2d 33, 49
(D.C. Cir. 1974). The Commission’s order assigned the highest priority to residential cus
tomers and lower priorities to large industrial users. Id.
35. Id. at 86-87.
36. 49 F.P.C. 1036,1037 ( 1973) (order denying motions for reconsideration, clarification,
or modification of Order No. 467-B).
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The Commission’s January 1973 order does allocate pipeline supply,
but it does so in an improper fashion. Since allocation is based on the
end uses of all a pipeline’s customers, direct and indirect, the FPC
necessarily must consider sales beyond those subject to its curtailment
jurisdiction in allocating supply. The Commission beclouds this
jurisdictional issue. Although it concedes that it lacks authority to
determine to whom a distribution company may sell its natural gas, the
FPC simultaneously establishes end use priorities designed to frustrate
delivery of gas to indirect customers whose usage does not comport
with FPC guidelines. Regardless of any Commission disclaimer, the
FPC’s order necessarily controls the retail sales priorities of local
distribution companies.37 Moreover, the Commission has based alloca
tion priorities on its own judgment of the relative values of the usage of
gas by local customers of local distributors.38
Thus, the FPC’s allocation procedure essentially transforms the
Commission into the final arbiter of the end uses of natural gas through
a two step process. The Commission first establishes the priority of end
uses by evaluating the adverse effect on interstate commerce from the
use of gas by the customers of gas distribution companies. Then the
Commission directs a pipeline company to allocate gas to its customers
on the basis of the FPC value judgments of proper end uses. Stated
differently, the Commission has decided that continuation of certain
sales adversely affects interstate commerce and, therefore, those sales
should be discouraged by having pipelines reallocate volumes of gas to
other users. The Commission is logically inconsistent when it asserts
that it has no jurisdiction over a distribution company’s sales and
simultaneously sets up priorities of deliveries to frustrate delivery of

37. The Commission clearly cannot order a natural gas pipeline to sell gas only to users
the FPC favors. See FPC v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1,17 (1961);
Public Serv. Comm’n v. FPC, 463 F.2d 824, 829 (D.C. Cir. 1972). The Commission’s claim
that it makes only an allocation in establishing curtailment plans ignores that such alloca
tion is based on a favorable judgment of end uses and is an indirect attempt to have gas
sold to favored users. This attempt to accomplish indirectly what the FPC cannot do
directly violates the Natural Gas Act. See, e.g., Northern Cal. Power Agency v. FPC, 514
F.2d 184, 189 (D.C. Cir. 1975) (FPC cannot indirectly control unregulated party to a
contract through its jurisdiction over regulated contracting party); Otter Tail Power Co.
v. FPC, 473 F.2d 1253, 1258 & n.5 (8th Cir. 1973) (FPC cannot force indirect purchase of
facilities if it lacks power to order direct purchase); Central W. Util. Co. v. FPC, 247 F.2d
306, 313 (3d Cir. 1957) (since FPC cannot directly order expansion of services, it cannot
condition grant of section 7(c) certificate on expansion of services); cf. Sunray Mid
Continent Oil Co. v. FPC, 364 U.S. 137, 152 (1960) (direct authority of FPC should not be
denied on theory that it could accomplish same result indirectly).
38. See Arkansas Power & Light Co. v. FPC,___ F.2d____ ,___ (D.C. Cir. Aug. 21,
1975) (No. 73-1637, at 1641) (end use priorities established not on basis of record before
FPC but on what Commission considers a sound policy).
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certain volumes by a distributor. The power exercised by the FPC in
this fashion frustrates the intent of Congress in passing the Natural Gas
Act to limit strictly federal regulation, contradicts the Commission’s
own past interpretations of the boundaries of its jurisdiction,39 and is
not supported by Louisiana Power & Light. Nothing in the Louisiana
Power & Light decision indicates that the Supreme Court believed the
Commission possessed such comprehensive authority to be the arbiter
of the end uses to which natural gas is put.
In overstepping its jurisdiction, the FPC has circumscribed severely
the allocation options available to state regulatory commissions. A state
commission might well conclude that a local distribution company
should give first consideration to industrial uses in allocating its natural
gas in order to avoid severe economic repercussions in the local
community; under the FPC’s priorities such a user would fall in a low
category. When the local distributor’s pipeline supplier reduces deliver
ies to the distributor in conformity with FPC priority categories,
therefore, the state commission is confronted with a dilemma: it can
adhere to the FPC allocation scheme and abandon its own priority
decision that was based on local needs, or it can shift gas from some
higher FPC usage category to the industrial customer. Shifting of gas to
the industrial customer is not a realistic long term option, however,
since that change may cause further reductions in deliveries to the local
distributor according to the FPC allocation formula.40 Thus, the FPC’s
priority classification order unduly interferes with, and perhaps totally
frustrates, the efforts of state commissions to regulate gas service in the
best interests of their states.41

39. See FPC v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1, 15-16, 19-20 (1961)
(FPC has shown an awareness of “distinction between the power it enjoys under Section 7
of the Act and complete allocation power”); FPC, The First Five Years Under the
Natural Gas Act 15 (1944). See also Henry v. FPC,___ F.2d____ ,___ (D.C. Cir. July 28,
1975) (No. 73-2090, at 1316-17) (Congressional purpose to fill regulatory gap and use of
term natural gas in statute precludes FPC jurisdiction over synthetic gas).
40. See Columbia Gas Transportation Co.,___ F.P.C.____ ,___ (FPC Docket No.
RP72-89) (Sept. 8, 1975) (initial decision, at 78-79); Panhandle Eastern Pipeline Co.,___
F.P.C____ _____ (FPC Docket No. RP71-119) (Aug. 29,1975) (initial decision, at 22-24). A
local distribution company might ameliorate the adverse impact of the FPC end use policy
by serving low FPC priority customers with fuel supplies that are not transported through
interstate pipelines and, therefore, are not subject to FPC regulations. Such alternatives
include liquified natural gas, synthetic gas, propane, and natural gas produced within the
state.
41. Cf. Panhandle E. Pipe Line Co. v. Public Serv. Comm’n, 332 U.S. 507, 520-21 (1947)
(Natural Gas Act based on recognition of regulatory role of state commissions).
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The Implications of Consolidated Edison

Although the FPC claims that its priority policy is based primarily
on end use of natural gas supplies, the categorization of pipeline
company customers under the allocation program may turn on
contractual distinctions,42 the volume of gas consumed,43 or alternative
fuel capacity.44 Despite these considerations, the District of Columbia
Circuit in Consolidated Edison uncritically accepted the Commission’s
claim that it was basing curtailments solely on end use and rejected the
utilities’ argument that the FPC had no jurisdiction to remedy
discrimination between direct and indirect customers.45 Citing its own
decisions in American Smelting & Refining Co. v. FPC4647
48
and Conway
Corp. v. FPC*'1 and the Supreme Court’s decisions in FPCv. Louisiana
Power & Light Co.4* and Panhandle Eastern Pipe Line Co. v. FPC 49 the
court reasoned that a contrary holding was foreclosed by precedent.50
42. In categorizing pipeline allocations within its priority scheme, the FPC distin
guishes deliveries under firm contracts from those under interruptible contracts even
though the gas delivered is used for identical purposes. See Order No. 467,49 F.P.C. 85,87
(1973), codified at 18 C.F.R. § 2.78 (1975). The distinction between firm and interruptible
contracts is inconsistent with an end use priority system, but it does demonstrate a sensi
tivity to the important role private contractual arrangements have played in the develop
ment of the natural gas industry. See United Gas Pipe Line Co. v. Mobile Gas Serv. Corp.,
350 U.S. 332, 344 (1956); Southern Natural Gas Co.,___ F.P.C.____ ,___ (FPC Docket
No. RP74-6) (Aug. 29, 1975) (initial decision, at 38). Pipelines and distributors have
arranged their daily operations and have developed their respective markets in reliance on
these contractual commitments. The industrial consumers of natural gas have undertaken
plant construction or expansion based upon the availability of the necessary energy
needed for industrial production. By failing to consider all these contractual arrange
ments, the allocation priorities threaten the interests of utilities and industries. Placing
direct and indirect customers in the same priority category, for example, will curtail
deliveries to local distributors under firm contracts with pipelines if the distributors’ cus
tomers have interruptible contracts. See Order No. 467, 49 F.P.C. 85, 86-88 (1973),
codified at 18 C.F.R. § 2.78 (1975).
43. Under Commission Order No. 467-B, a user may be relegated to category eight from
category nine solely because of the volume of gas used. 49 F.P.C. 583,588 (1973), codified
at 18 C.F.R. § 2.78 (1975). The injection of size limitations undermines the claim that the
use of gas is controlling. No doubt the size limitation was interposed into the scheme to
discourage large volume boiler fuel use of gas. While a boiler fuel usage category more
appropriately would be an end use category, any such use category would sweep too
broadly and include residential and small commercial users who utilize gas in boilers.
44. Order No. 467, 49 F.P.C. 85, 86-87 (1973), codified at 18 C.F.R. § 2.78 (1975).
Consideration of alternate fuel capability may be relevant in determining which consumers
should be curtailed on the basis of the economic impact of curtailment, but under such an
approach, economics rather than usage is the controlling criterion. Cf. El Paso Natural
Gas Co.,___ F.P.C--------------- (July 24, 1975) (FPC Docket No. RP72-6) (initial decision,
at 13) (Commission’s end use priority system is based on economic approach).
45. Consolidated Edison Co. v. FPC, 512 F.2d 1332,1345-46 & n.79 (1975).
46. 494 F.2d925 (D.C. Cir.), cert, denied, 419 U.S. 882 (1974).
47. 510 F.2d 1264 (D.C. Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3121 (U.S. Sept.
9,1975) (No. 75-341).
48. 406 U.S. 621 (1972).
49. 324 U.S. 635 (1945).
50. 512 F.2d at 1345-46 & n.79.
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None of the decisions cited by the court compels the conclusion
reached by the court, and the court’s reasoning ignores the clear impact
of the FPC program on state regulatory agencies.
The Supreme Court in Louisiana Power & Light recognized the
FPC’s need for broad powers to deal with curtailment situations but did
not expand the Commission’s powers beyond existing authority to
remedy discrimination among a pipeline’s customers.51 Moreover,
section 16 of the Natural Gas Act,52 upon which the Supreme Court
relied as the basis for its conclusion that the FPC possesses broad
power, has been construed to have limited reach by the District of
Columbia Circuit. In New England Power Co. v. FPC,53 Judge Tamm,
writing for a unanimous panel, stated that section 16 and its
counterpart, section 309 of the Federal Power Act,54 “merely augment
existing powers conferred upon the agency by Congress, [and] do not
confer independent authority to act.”55 Section 16 provides only for
implementation of the “core sections” of the Act.56
In American Smelting the District of Columbia Circuit did approve
end use as a proper factor to consider in the adoption of a curtailment
plan but reached that conclusion in light of arguments premised on>
cases arising under section 7 of the Act.57 The standards developed for
section 7 cases do not apply to the Commission’s allocation scheme,
since the FPC proceeds under section 4 of the Act in considering a
pipeline company’s tariff filing of a curtailment plan.58 While properly
distinguishing tariff filings under section 4 and section 7 proceedings,
the court in American Smelting nevertheless overlooked the Supreme
Court’s holding in FPC v. Hope Natural Gas Co.59 in sanctioning end
use consideration in a section 4 proceeding. In Hope the Supreme Court
held that the FPC has no authority to consider end use in setting rates
under sections 4 and 5 of the Act.60 Although an argument could be
made that Hope, a case involving the Commission’s rate authority,
should not be applied strictly in curtailment cases, neither the language
nor the legislative history of sections 4 and 5 would permit the FPC to
consider end use when exercising its transportation jurisdiction but not
51. See notes 24-33 supra and accompanying text.
52. 15 U.S.C. § 7170 (1970).
53. 467 F.2d 425 (D.C.Cir. 1972).
54. 16 U.S.C. §825h( 1970).
55. 467 F.2d at 430-31.
56. American Smelting & Refining Co. v. FPC, 494 F.2d 925, 933 (D.C. Cir.), cert,
denied, 419 U.S. 882 (1974).
57. Id. at 935-36; Natural Gas Act § 7,15 U.S.C. § 717f (1970).
58. See FPC v. Louisiana Power & Light Co., 406 U.S. 621, 644-47 & n.19 (1972).
59. 320 U.S. 591 (1944).
60. Id. at 616-17.
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when the Commission sets rates.61 Finally, section 5(b)62 provides
evidence of congressional concern to circumscribe FPC powers in order
to preserve the power of state regulatory authorities. That subsection
authorizes the FPC to investigate the cost of production or transporta
tion of natural gas even where it does not have authority to establish
the rates. By specifically allowing the FPC to investigate costs of
natural gas that it cannot regulate, one may logically assume that
Congress intended to preclude the Commission from investigating other
matters, such as the use of gas at the burner tip, relating to the gas the
FPC cannot regulate directly.63 The clear exclusion of local distribution
from the ambit of federal regulation indicates that the Act does limit
the FPC’s power to examine local gas distribution for any purpose.64
The court in American Smelting made no attempt to discuss these
inherent limitations that Congress placed on the Commission in drafting
sections 4 and 5.
The court’s decision in Consolidated Edison perpetuated the error in
analysis made by the court in American Smelting and its reliance on
Panhandle Eastern Pipe Line Co. v. FPC65 and Conway Corp. v. FPC66
to support examination of the end use of gas,67 in turn, compounded
this error. Although the Supreme Court in Panhandle approved the FPC
practice of considering the rates of nonjurisdiction al sales in fixing rates
for sales to local distribution companies,68 the Court emphasized that
section 5(a) “does not of course give the Commission authority to
disregard the jurisdictional lines which Congress has drawn between
interstate wholesale sales and direct industrial sales so as to level the
profits between the two classes of business.”69 If the FPC lacks
authority to level profits between resale and direct customers of a
pipeline, section 5(a) should not allow the Commission to remedy
discrimination between direct industrial customers and indirect in
dustrial customers by treating them equally in setting allocation

61. But cf. FPC v. Louisiana Power & Light Co., 406 U.S. 621, 645-46 (1972) (Com
mission’s rate jurisdiction is more limited than its transportation jurisdiction); note 15
supra and accompanying text.
62. Natural Gas Act § 5(b), 15 U.S.C. § 717d(b) (1970).
63. Cf. Henry v. FPC,___ F.2d____ ,___ (D.C. Cir. July 28, 1975) (No. 73-2090, at
1317) (since definition of natural gas does not mention synthetic gas, that gas is excluded
from FPC jurisdiction).
64. See Natural Gas Act § 1(b), 15 U.S.C. § 717(b) (1970).
65. 324 U.S. 635 (1945).
66. 510 F.2d 1264 (D.C. Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3121 (U.S. Sept.
9,1975) (No. 75-341).
67. Consolidated Edison Co. v. FPC, 512 F.2d 1332,1345-46 & n.79 (D.C. Cir. 1975).
68. 324 U.S. at 646-47.
69. Id. at 647.
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priorities. Consistent with its limited jurisdiction over the actual
customers of an interstate pipeline, the FPC can remedy discrimination
only among jurisdictional customers, since only transportation to these
customers is federally regulated.70
The court’s reliance in Consolidated Edison on Conway Corp. v.
FPC71 also illustrates the faulty reasoning of the Consolidated Edison
opinion. In Conway another panel of the District of Columbia Circuit
agreed with petitioners’ argument that when setting interstate electric
rates under sections 205 and 206 of the Federal Power Act72 the FPC
must consider the anticompetitive effects of discrimination between
retail industrial rates and wholesale rates even though retail industrial
rates are beyond its jurisdiction.73 Broadly stated, the court held that
the FPC can remedy discrimination between rates for two classes of
service even though only one of the classes is subject to FPC juris
diction.74 Any application of that principle to the FPC’s authority over
natural gas, however, conflicts with the court’s own assertion in Con
solidated Edison that it accepted the petitioner’s premise that “ ‘the
Commission has no jurisdiction to prevent discrimination between
direct and indirect customers using natural gas supplied by [an inter
state pipeline].’ ”75 Conway can be read more narrowly on the basis of
the court’s statement that while the FPC should consider rates of nonjurisdictional customers, the ultimate remedy allows adjustment only of
jurisdictional rates in light of such considerations and would have no
compulsory impact on rates beyond FPC authority.7677
Yet even such a
narrow holding cannot apply to permit end use considerations under
the Commission’s natural gas jurisdiction because it would conflict with
the Supreme Court’s decision in FPC v. Hope Natural Gas Co.11 More
over, the impact of the Conway and Consolidated Edison opinions
differs significantly. Consideration Of the nonjurisdictional utility rates
in Conway is designed to promote competition and does not affect
retail rates. Any adjustment in the allocation of pipeline supplies under

70. Cf. Colorado Interstate Gas Co. v. FPC, 324 U.S. 581, 615 (1945) (Jackson, J., con
curring) (Natural Gas Act prohibits only discrimination in regulated rates, not discrimina
tion between regulated and unregulated rates).
71. 510 F.2d 1264 (D.C. Cir. 1975),petition for cert, filed, 44 U.S.L.W. 3121 (U.S. Sept.
9,1975) (No. 75-341).
72. 16 U.S.C. §§ 824d, e (1970). Sections 205 and 206 are virtually identical to sections 4
and 5 of the Natural Gas Act.
73. 510 F.2d at 1270-71.
74. Id. at 1271.
75. Consolidated Edison Co. v. FPC, 512 F.2d 1332,1345 (D.C. Cir. 1975).
76. 510 F.2d at 1271,1273.
77. 320 U.S. 591,616-17(1944); see notes 59-63 supra and accompanying text.
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Order No. 467, however, results from a value judgment made by the
Commission and necessarily will impact on retail gas sales. Congress
intended to reserve such policy judgments for state regulatory com
missions.7879
The court in Consolidated Edison may have been guided by an
earnest belief that the administrative and technical expertise of the FPC
should be applied to the problem of a natural gas shortage, but the
implications of the court’s holding are far-reaching. Although the
District of Columbia Circuit in Pacific Gas & Electric Co. v. FPC19
assiduously refused to pass on the wisdom of the priorities established
by Order No. 467 and its progeny,80 the same court in Consolidated
Edison has given the FPC Order No. 467 priority plan judicial approval;
it has accepted the priorities as an appropriate scheme to allocate
dwindling natural gas supplies without even examining the reason
ableness of the priority schedule.81
The effect of the Consolidated Edison decision is to rewrite the
Natural Gas Act by expanding the FPC’s authority over matters not in
interstate commerce but simply affecting interstate commerce. This
expansion of the FPC jurisdiction encroaches on state prerogatives in an
area that should be a matter of local concern. The Commission itself
has recognized that curtailments result in the loss of employment and
other economic dislocations.82 The necessary balancing of curtailments
and economic impact should be made at the state level, because these
decisions must reflect the needs and conditions of the affected local
areas. In some states, for example, electric utilities have designed their
systems on the assumption that natural gas would be the primary fuel
for their electric generating stations either because it is more economi
cal or because of air pollution regulations. Forcing these utilities to
convert to more expensive oil or coal by assigning their use of natural
gas a low priority necessarily results in residential consumers of
electricity paying higher prices at the same time that residential gas
consumers continue to receive lower priced gas. State commissions

78. See notes 14-16 supra and accompanying text.
79. 506 F.2d33 (D.C. Cir. 1974).
80. Id. at 40 n.22; see 18 C.F.R. § 2.78 (1975) (codification of Order No. 467 and subse
quent FPC orders).
81. In Arkansas Power & Light Co. v. FPC the court assumed that the FPC properly
could establish end use priorities but found that the Commission’s scheme was unreason
able because it was based, not on substantial evidence, but on what it viewed as good
policy____ F.2d____ ,___ (D.C. Cir. Aug. 21, 1975) (No. 73-1637, at 1632, 1638-40). The
court remanded the case to the FPC to develop a record as to why the Commission deemed
certain end uses inferior to others. Id. at___ (No. 73-1637, at 1640,1643).
82. See Mississippi River Transmission Corp.,___ F.P.C.____ ,___ (Nov. 15, 1974)
(FPC Docket No. RP74-62-l,at4).
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should determine whether this unfair subsidy of gas consumers, which
is unavoidable under the FPC end use program, should be ameliorated
by other measures.83 A state commission also could conclude that an
industrial consumer that is the largest employer in a particular area
should have high priority because jobs are more beneficial to the
residents of a community than warm houses. Similarly, state commis
sions might conclude that local environmental concerns call for an
allocation of a distribution company’s natural gas supply different from
that established by the priority scheme of the FPC. Under the current
allocation program, state regulatory agencies lack effective power to
ease the impact of the FPC curtailment program on indirect customers;
the FPC determines allocation priorities and those priorities affect the
gas available to direct and indirect pipeline customers.
The possibility that the FPC program may force industrial con
sumers to relocate their plants in gas producing states raises a more
serious consequence of the allocation program. Industrial relocation of
any significant portion would be disastrous to non-gas producing states
and would pit region against region in competing for a vital natural
resource. In an attempt to lessen the hardships befalling industrial
consumers under the FPC priority program, the Commission has issued
an order that permits industrial customers to compete in the field with
pipeline companies for the direct purchase of gas.84 It is ironic that the
FPC would consider increasing the number of purchasers for a limited
resource at a time when more supplies—not more purchases—should be
encouraged. The consequences of this approach could be disastrous for
local distributors relying on interstate pipelines for supplies; direct
purchases by industrial customers will diminish further the amount of
gas available to local distributors. This probable result and the
consequent economic injury serve to underscore both the need to
limit the FPC’s jurisdiction to those areas explicitly authorized by the
Natural Gas Act and the need for state regulation.

83. The FPC has refused to hold a hearing requested by the Mississippi Public Service
Commission for the purpose of formulating a compensation plan to minimize the economic
burden suffered by residential consumers of electricity. United Gas Pipe Line Co. (Missis
sippi Public Serv. Comm’n),___ F.P.C_____(FPC Docket No. RP74-37-12) (Oct. 18, 1974),
appeal pending sub nom. Mississippi Public Serv. Comm’n. v. FPC, No. 75-1635, 5th Cir.,
filed Mar. 11,1975.
84. Order No. 533,___ F.P.C_____ _40 Fed. Reg. 41760, 41760-61 (1975), to be codified
ai 18C.F.R. §2.79.
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Conclusion

The current FPC priority scheme goes beyond the Commission’s
power under the Natural Gas Act and is an inappropriate mechanism
for dealing with allocations of available natural gas under curtailment
conditions. If the Commission nevertheless intends to implement an
end use approach, it should establish three broad categories of
users—residential, commercial, and industrial—and provide that any
shortfall should be absorbed first by industrial users on a pro rata basis
among the pipeline’s customers.85 This approach, which is not subject
to attack under the Supreme Court’s analysis in Louisiana Power &
Light, would not require the FPC to pass judgment on the inferiority or
superiority of the actual end use at the burner tip, and it would be
consistent with the Commission’s jurisdiction to regulate only at the
pipeline level. Furthermore, such a plan would be easier to administer,
not requiring the extensive collection and verification of data that the
present priority scheme requires.
The suggested alternative approach to curtailment hopefully would
diminish the role of the FPC in dealing with curtailments. The FPC
then could focus upon the true solution to the present shortage
encouraging the increased exploration and development of additional
gas supplies.86 In very large measure, the present shortage is the result
of federal regulation that has made exploration and development of
new gas reserves economically unattractive when financial rewards are
balanced against the risks involved. Equitable procedures to cope with
the present shortage are necessary, of course, but the real solution to
the shortage of natural gas lies in bringing to market all available
supplies.

85. A pipeline should impose this pro rata curtailment only after it eliminates service to
any interruptible customers it serves. Such customers have made the economic decision to
purchase on an interruptible basis and therefore should not be permitted to avoid the
consequences of that decision in times of curtailment. See note 42 supra. By not requiring
complete cessation of deliveries to interruptible customers prior to curtailing service to
other customers, the FPC would be rewriting the contracts between pipelines and their
customers; there is considerable doubt whether the Commission has that power. See City
of Hastings v. FPC, 221 F .2d 31, 39 (D.C. Cir. 1954), cert, denied, 349 U.S. 920 (1955).
86. See generally Public Serv. Comm’n v. FPC, 463 F.2d 824 (D.C. Cir. 1972); Memphis
Light, Gas & Water Div. v. FPC, 462 F.2d 853 (D.C. Cir.), cert, denied, 409 U.S. 941
(1972); Pipeline Production Area Rate Proceeding, 42 F.P.C. 738 (1969), aff'd sub nom.
Chicago v. FPC, 458 F.2d 732 (D.C. Cir. 1971), cert, denied, 405 U.S. 1062(1972).

AN EMPIRICAL ANALYSIS OF DECISIONS OF
ADMINISTRATIVE LAW JUDGES
IN THE SOCIAL SECURITY DISABILITY PROGRAM
Anthony Champagne* and Amos Danube**

Introduction

In his recent study of the Social Security disability program,*
1 Robert
Dixon views differences in reversal rates of administrative law judges as
evidence of inconsistency among judges in the administration of the
law.2 Dixon’s suggestion that the personalities of the judges might
explain this inconsistency3 follows a tradition of research by political
scientists into the influence of personality on the administration of
justice.4 Several contemporary scholars have demonstrated empirically
that judges exercise personal choice in reaching decisions.5 Stuart Nagel
has found that a number of background and attitudinal variables had an
effect on judges’ decisions,6 and Sheldon Goldman has established that
certain background characteristics such as political party affiliation and
religion influenced some, but not all, types of decisions.7 These
attempts to quantify the influence of personality on decisionmaking,
though somewhat erratic, have shown certain correlations leading to a
conclusion that some measurable causal relationship exists between the
backgrounds and attitudes of judges and their decisions.8

♦ Assistant Professor of Political Science, Rutgers University, Livingston College; B.A.
Millsaps College; M.A., Ph.D. University of Illinois.
♦♦ Research Staff Member, Department of Physics, Rutgers University; B.A., M.A.
Rutgers University.
1. R. Dixon, Social Security Disability and Mass Justice: A Problem in Welfare
Adjudication (1973); Dixon, The Welfare State and Mass Justice: A Warning from
the Social Security Disability Program, 1972 Duke L.J. 681 (condensed version).
2. See Dixon, supra note 1, at 716-22.
3. See R.Dixon, supra notel,at 135.
4. See generally W. Murphy & J. Tanenhaus, The Study of Public Law 7-29 (1972).
5. See generally C. Pritchett, The Roosevelt Court: A Study in Judicial Politics
and Values, 1937-1947 ) 1948); G. Schubert, The Judicial Mind (1965).
6. S. Nagel, The Legal Process From a Behavioral Perspective 227-36 (1969).
7. Goldman, Voting Behavior on the United States Court of Appeals Revisited, 60 Am.
Pol. Sci. Rev. 491,496-504 (1975).
8. See W. Murphy & J. Tanenhaus, supra note 4, at 103-15. Stuart Nagel recently
has suggested that if considered as a whole the data on background variables actually
shows a moderately large relationship between judicial backgrounds and votes. He pre
sents data to show that the combined effect of background variables can explain a large
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These conclusions from an examination of judicial decisions strongly
suggest that background and attitude variables also play a role in
quasi-judicial decisionmaking. Stuart Nagel already has suggested the
effect of such factors on the decisions of administrative law judges,9
but analysis of administrative decisionmaking in general or the social
security program in particular has not been widespread.10 The program,
designed to assure fairness in arriving at a decision as to whether
someone is disabled and deserving of social security benefits,11 provides
one of the most extensive procedures for appeal among the administra
tive agencies.12 This paper will examine the decisionmaking process of
the social security disability program by testing the influence of several
variables on the decisions of administrative law judges.

Social Security Disability Program

An individual who believes he is eligible for social security benefits
because he has been disabled in his work initiates the procedure under
the disability program by filing a statement of his intention to claim
benefits.13 A claims representative of the Social Security Administra
tion (SSA) substantiates the claim and provides necessary assistance to
the applicant.14 SSA either makes a decision on the claim directly or
sends it to a state agency for a determination of its validity.15 The SSA
may review any such initial determination.16 An individual whose claim
measure of judicial votes. See Nagel, Multiple Correlations of Judicial Backgrounds and
Decisions, 2 Fla. St. L. Rev. 258, 266-267 (1974). While there are some methodological
problems in his use of such a large number of independent variables, Nagel’s analysis is
thought-provoking and suggests the great importance of a judge’s background in his
decisions.
9. S. Nagel, supra note 6, at 237-44.
10. See Dixon, supra note 1, at 709-10.
11. See 20 C.F.R. §§ 422.201-.210 (1975). In contrast to Social Security Administration
appeal processes, agencies such as the Immigration and Naturalization Service and the
United States Parole Board offer little procedural protection from arbitrary
action. See K. Davis, Discretionary Justice: A Preliminary Inquiry 117, 126-33
(1971).
12. The regulations establishing the standards for disability provide in part that an
individual shall be determined to be under a disability only if his physical or mental impair
ment or impairments are of such severity that he not only is unable to do his previous work
but also cannot, considering his age, education, and work experience, engage in any other
kind of substantial gainful work which exists in the national economy, regardless of
whether such work exists in the immediate area in which he lives, or whether a specific job
vacancy exists for him, or whether he would be hired if he applied for work. 20 C.F.R. §
404.1502(b) (1975).
13. Id. §§422.501-.505(a)(b).
14. Id. §422.130(a)(b).
15. Id. §§ 422.130(c), 404.1520(a)(b).
16. Id. §§ 404.1520(c), 404.1522. In 1971 there were 966,000 initial applications filed,
395,000 of which were granted. Dixon, supra note 1, at 683 n.12.
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is denied may request an opportunity for reconsideration17 and add
evidence to his case. Applications for reconsideration go through a
similar but more intensive process than initial applications.18
A claimant whose claim is denied upon reconsideration may request
a hearing before an administrative law judge.19 Although the hearing is
not an adversary proceeding, a written record must be kept and
witnesses may be subpoenaed and questioned under oath.20
The final step in the administrative appeal process is review by an
Appeals Council. A claim may reach the Appeals Council in one of
three ways: the Council may bypass the hearing stage and process the
case; the administrative law judge may decline to decide the case and
certify it to the Council with a recommended decision; or the claimant
may appeal a hearing denial of disability.21 This paper focuses only on
the third stage—the hearing stage—of the appeals process.22
To explore the relationship between administrative law judges’
characteristics and their decisions, a questionnaire was designed and
sent to a randomly selected sample23 of administrative law judges
throughout the country.24 Three hundred and eighty administrative law
judges out of a total of 462 judges who hear disability claims25 were

17. See 20 C.F.R. §§ 404.1522, 404.914 (1975). There were 128,000 requests for recon
sideration in 1971. Dixon, supra note 1, at 683 n. 12.
18. See 20 C.F.R. §§ 404.907-.916 (1975). In 1971 there were 48,000 allowances upon
reconsideration. Dixon, supra note 1, at 683 n. 12.
19. See 20 C.F.R. §§ 404.916-.918, 404.921 (1975). In 1971 there were 52,000 such
hearings. See R. Dixon, supra notel, at 160.
20. See 20 C.F.R. §§ 404.926-.931 (1975). After hearings 16,000 allowances were granted
in 1971. Dixon, supra note 1, at 683 n. 12.
21. See 20 C.F.R. §§ 404.937a-.946 (1975). In 1970 the Appeals Council received over
11,000 disability appeals and reversed about 1400 decisions. See R. Dixon, supra notel,
at 161. If his claim is denied by the Appeals Council the claimant may then appeal to the
federal courts. In 1971 over 1500 new complaints regarding denial of disability were
brought in federal courts, which reversed about 40 percent of appealed disability deter
minations. See id. at 49.
22. Dixon emphasizes the need for more data on the disability adjudication process.
See R. Dixon, supra notel, at vii.
23. Proper statistical methodology requires that the sample be random. The original
sample of administrative law judges was a random sample. We must assume that the
respondents similarly constitute a random sample, since, as in most survey research, it is
impossible to know what the responses of nonrespondents would be.
24. Several other research approaches were considered, including personal interviews
with judges, examination of social security files, and attendance at social security hear
ings. Because of rules of confidentiality and the very limited cooperation received from
social security officials, however, the mailed questionnaire seemed the only feasible
method. One of the authors felt the Dixon report engendered considerable hostility to this
research. A Social Security official complained, “Why don’t you people study someone else
for a change?” Dixon also must have felt this hostility. See Dixon, supra notel, at vii.
The Social Security Administration did assist this study, however, by supplying the
names and addresses of administrative law judges.
25. Social Security Administration, Operational Analysis of Bureau of Hear
ings and Appeals 42 (1973).
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selected as the sample. Since six of the 380 judges to whom the
questionnaire was sent had either died or retired, the final sample size
was 374. These 374 administrative law judges represent 81 percent of
the judges who hear disability claims. Forty-eight percent of the sample
filled out the questionnaire and returned it, representing 39 percent of
all administrative law judges hearing disability claims. The questionnaire
had two major parts: attitude statements and background information.
Responses to these questions served to draw a composite figure of the
respondents and were used as independent variables in a statistical test
of their relationship to the dependent variable of rate of reversal of
reconsidered decisions for each administrative law judge.
The questionnaire responses indicate a composite picture of the
typical administrative law judge handling disability claims. The judge
would have been born in a city with a population over 100,00026 in a
northern state.27 He would have come from a middle class family where
his father worked either as a businessman or government employee,28
and his religious background would be Protestant.29 Although the
typical judge would label himself a Democrat,30 he describes his
political beliefs as moderate.31 The typical judge has been an
administrative law judge for seven and one-half years.32 His average
yearly caseload of disability claims is 196 33 and this number of claims
occupies 86 percent of his caseload.34 In a year, the typical administra
tive law judge is likely to reverse 47 percent of the disability cases he

26. 47 percent of the respondents were born in towns of less than 100,000 population,
the remainder from towns of more than 100,000.
27. 78 percent of the respondents were born in the North, and only 22 percent in the
South (states that comprised the Old Confederacy).
28. 24 percent of the respondents had working class origins, 51 percent had fathers who
were businessmen or government employees, and 25 percent had fathers who were pro
fessionals.
29. 51 percent of the respondents reporting a religious affiliation claimed to be Pro
testants.
30. 67 percent of the respondents reporting political party affiliation claimed to be
Democrats.
31. Liberalism is a composite measure consisting of a positive answer to “Present laws
favor the rich as against the poor’’ and “More government regulation of the economy
should be introduced into our society”, and a negative answer to “Government ownership
of industry is likely to lead to inefficiency.” Conservatives received the lowest scores (38
percent of respondents), moderates the midscore (51 percent of respondents), and liberals
the highest score ( 11 percent of respondents ).
32. The standard deviation for the tenure figure of seven and one-half years is 5.38. The
standard deviation of a distribution is the positive square root of its variance. These sta
tistics measure the spread or dispersion of values around the mean or average value. Thus
the larger the standard deviation and variance the more widely individual responses dif
fered from the average of all responses. See J. Freund, Mathematical Statistics 95-98
(1962).
33. The standard deviation is 71.77.
34. The standard deviation is 7.9.
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hears.35 He probably believes that the standards for determining
disability are neither too vague36 nor too stringent.37 The typical judge
believes that most claimants who request disability benefits are honest
persons who are truthful about their claim38 and that few appeals of
disability claim denials are frivolous.39 Despite the obvious need of
many claimants, however, the typical administrative law judge professes
to have no trouble remaining emotionally detached from his cases.40
This composite of the typical administrative law judge provides an
important basis for understanding the attitudes of individuals charged
with making disability determinations at the hearing stage. Whether the
characteristics and attitudes of judges significantly influence their
reversal rates raises more interesting and sophisticated questions. Table
I presents correlations41 that can be used to test the hypothesis that the
background characteristics explored by the questionnaire are related to
the rates at which administrative law judges reverse disability decisions

35. The standard deviation is 17.28.
36. 60 percent of the respondents disagreed that standards are too vague, 21 percent
were neutral, and only 19 percent agreed that standards are too vague.
37. 58 percent of the respondents disagreed that standards are too stringent, 18 percent
were neutral, and 24 percent agreed that standards are too stringent.
38. Only 9 percent of the respondents questioned the honesty of disability claimants, 10
percent were neutral, and 81 percent felt claimants were truthful and honest.
39. 58 percent of the respondents disagreed that there were many frivolous appeals, 3
percent were neutral, and 39 percent agreed that many appeals were frivolous.
40. 67 percent of the respondents felt they did not have trouble in remaining emo
tionally uninvolved in the problems of claimants, 10 percent were neutral, and 23 percent
did have trouble with emotional involvement.
41. Correlations can range from -1.00 which is a perfect inverse relationship between
two variables to 0.00 which shows no relationship to 4-1.00 which is a perfect positive rela
tionship. Although the correlation coefficient measures the strength of a relationship
between two variables, it does not indicate whether the relationship is a causal one. It is
necessary to have a theoretical basis to assume that causation is involved if two variables
increase or decrease together.
Correlations can be statistically significant or non-significant. Statistical significance is
a probability estimate of the risk of rejecting a true null hypothesis that no relationship
exists between the variables. If the risk of rejecting a true null hypothesis is less than 5
percent, that null hypothesis usually is rejected. Thus, correlations which have a signifi
cance level of .05 or less suggest that there is a nonrandom relationship between two vari
ables. Social scientists usually feel justified in assuming that a relationship between two
variables is not due to chance if the significance level is less than .05.
The correlations reported in this paper are Pearson product moment correlations that
assume the existence of certain characteristics of the data—for example, that the data con
stitute an interval scale. There is a methodological debate among social scientists as to the
degree to which statistical assumptions can be relaxed. The writers agree with Sanford
Labovitz that no serious problems arise with relaxation of assumptions of interval data.
See Labovitz, Some Observations on Measurement and Statistics, 56 Social Forces
151, 153 (1967). In Table I the dependent variable of reversal rate is an interval scale. The
independent variables, non-Protestant versus Protestant, Democrat versus non-Democrat, working class versus non-working class, urban versus non-urban, and Northern
versus non-Northern are dichotomies. See D. Palumbo, Statistics in Political and
Behavioral Science 159-69 (1969).
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adverse to the claimant.42 The statistics do not support any hypothesis
relating these background characteristics to the reversal rates of
administrative law judges. The correlation figures themselves are low
and the significance levels are inadequate to permit rejection of the
hypothesis that the correlation is due purely to chance. Even if the
figures represent a true relationship, the r2 values show that these
background statistics account for very little of the variation in reversal
rates.43 Significantly, these statistics do not show a relationship
between any of the background variables and reversal rates, even
though studies of judicial behavior have found at least some relation
ship between background variables and judges’ decisions.44

TABLE I

Correlations Between Background Characteristics and Reversal Rates
Significance Level

Independent Variable

r

r2

Non-Protestant
Democrat
Working Class Family
Background
Born in Urban Area
Born in Northern State

-.01
+.02
+.10

.0001
.0004
.01

.48
.42
.10

-.11
+.08

.0121
.0064

.10
.15

42. To illustrate how to interpret these statistics, consider the correlation of -.11
between being born in an urban area and having a high reversal rate. This would tend to
confirm the hypothesis that an administrative law judge born in an urban area would have
a low reversal rate. Since the correlation is relatively low and the significance level is .10,
however, we cannot reject the null hypothesis that there is no relationship between this
variable and reversal rates.
43. The statistic r2 measures the proportion of the total variance of the dependent vari
able explained by the independent variable and can be expressed as a percent. Thus a value
of .0121 for r2 means that the variable “Born in Urban Area” accounts for only 1.21 percent
of the total variation in reversal rates. Although obviously r and r2 can be derived mechan
ically from one another, they focus on distinct but interrelated aspects of covariation and
are not interchangeable. While r is a dynamic measure of the relationship between two
variables that may be used as a predictive or forecasting device, r2 is a summarizing
measure of the overall proportion of the variation of one variable associated with another.
Thus when the emphasis is on the strength of overall relationship, r2 may be more per
tinent. See J. Mueller, K. Schuessler & H. Costner, Statistical Reasoning in Soci
ology 318-19 (1970).
44. See W. Murphy & J. Tanenhaus, supra note 4, at 103-15.
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Table II presents a crude attitudinal measure of liberalism,45 an
attitude about the vagueness of the disability definition, and an attitude
about the stringency of that definition.46 The hypothesis that these
attitude variables are related to reversal rates can be tested by the
statistics of Table II. Only the hypothesis that reversal rates are higher
for judges who feel that standards are too stringent is supported, and
even that relationship is small. This slight correlation may indicate that
some judges try to temper with mercy the strict rules for determining
disability. Judges must face many seriously ill people who have been
denied benefits, and many judges may view the rules as too stringent in
such situations and apply them leniently. The statistics indicate that
administrative law judges do not let feelings about the vagueness of
standards affect their decisions, however, and the crude liberalism
measure fails to establish that general liberal attitudes affect judges’
decisions.47

TABLE II
Correlations Between Attitudes and Reversals

Independent Variable

r

r2

Standards too vague
Standards too stringent
Liberal

-.07
+.18
+.01

.0049
.0324
.0001

Significance Level

.20
.01
.47

A final set of hypotheses considered by this study explores
on-the-job socialization of judges. Table III can be used to test the
hypotheses that reversal rate is related to short time in service and that
it is related to a large caseload. The statistics support a relationship
between short tenure and reversal rate, although the correlation is
slight. Perhaps as an administrative law judge gains expertise through
experience, he is less inclined to reach a decision in close cases by

45. One study in a related area has found that a lawyer’s liberalism helped explain
whether or not a lawyer would represent poor or politically unpopular clients. See Nagel,
Champagne & Neef, Attorney Attitudes Toward the Unpopular and the Poor, in Improv
ing THE Legal Process: Effects of Alternative 81,94 (S. Nagel ed. 1975).
46. Table II relaxes assumptions of interval data since the categories are ordinal for the
independent variables. Thus, the variable “standards too vague’’ is really an ordinal scale
measuring the degree of belief by administrative law judges that standards are vague.
Similar ordinal scales are used with the variables “standards too stringent” and liberalism.
47. The liberalism measure is a composite score of liberalism items used in the Nagel
study. See Nagel, supra note 45, at 100-04; note 31 supra.
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playing it safe and ruling in favor of claimants.48 Alternately, one could
argue that the longer a judge serves the more likely he is to become
rule-bound and hardened to the tragic facts of difficult cases. In
contrast to the effect of tenure on reversal rates, the statistics do not
support the hypothesis that caseload is related to reversal rate. Perhaps
the number of cases handled by an administrative law judge is still
manageable and allows him time to consider seriously all of his
decisions. If so, this would be in contrast to the overwhelming caseload
faced by judges in criminal courts, which taxes the limits of
professional decisionmaking ability.49

TABLE III
Correlations Between Job Characteristics and Reversal Rates

Independent Variable

r

Relatively large caseload
Relatively short tenure

.006
.19

Significance Level

.000036
.0361

.47
.007

Conclusions

The traditional background and attitudinal variables used in this
study show nearly no correlation with the reversal rates of administra
tive law judges at the hearing stage in Social Security disability cases.
The correlation that is shown is considerably less than that found in
studies of judicial behavior.50 One possible explanation of the smaller
role of background and attitude is that administrative law judges are
extremely well qualified. Administrative law judges must be lawyers,
have at least seven years court or administrative law experience, supply
character references, pass a written examination, survive an oral
interview, and pass a character investigation.51 Most significantly, the
role of patronage politics and other political variables is far less
important in the selection of administrative law judges than other
judges.52 The resulting more uniformly high degree of professionalism
48. See R.Dixon, supra notel,at79.
49. See generally H. James, Crisis IN THE Courts 20-35 (1972).
50. See notes 5-8 supra and accompanying text.
51. See Viles, The Social Security Administration Versus the Lawyers . .. and Poor
People too — Part II, 40 Miss. L.J. 24,38-39 (1968).
52. See generally H. James, supra note 49, at 1-19.

1975]

Administrative Law Judges

51

of administrative law judges may account for the low correlation of
reversal rates with background and attitude variables.
If this conclusion is true, what would explain the difference in
reversal rates among administrative law judges? A number of possibil
ities exist. This study assumes a pattern of inconsistency, but
inconsistency may be random. Judgments of disability may be so
subjective and impressionistic that there is considerable inconsistency
but no meaningful pattern to that inconsistency.53 Of course the
personality of the judges may create a patterned inconsistency that is
not measured by the traditional variables used in this study. As
Murphy and Tanenhaus point out: “Few scholars would deny today
that a jurist’s relations with his parents and siblings, his inner sense of
security, the state of his health, and the functioning of various glands
could be important factors in shaping his reactions to the problems he
faces in the courtroom.”54 Any blatant bias measured by such variables
as party or religious affiliation possibly can be overcome by the
professionalism of administrative judges, but perhaps this profes
sionalism cannot overcome the biases caused by life crises such as a
judge’s own divorce55 or by physiological changes affecting behavior.56
Variance in decisionmaking among administrative law judges could
result from the characteristics of claimants rather than judges. For
example, inarticulate claimants might be less able to present evidence
than articulate claimants. Uneducated claimants might prove less
capable in obtaining relevant evidence than educated claimants.
Personable claimants might make a favorable impression on the judge
and thus subtly persuade him to support their claim; a dull or stupid
claimant may be less persuasive.57 Unfortunately, due to rules of
confidentiality surrounding the administrative process, these
hypotheses may be impossible to test.
The interpersonal dynamics of the hearing itself may determine
decisional biases. Dixon mentions an internal Social Security study
which finds that the presence of attorneys, medical advisors, and
vocational counselors affects decisions.58 Here too an observation of
the hearing itself would be useful to determine the effect of various

53. See generally R. Dixon, supra notel, at 79.
54. W. Murphy & J. Tanenhaus, supra note 4, at 108.
55. Cf. D. Schwartz, The Politics of Everyday Life (1976) (to be published by Gen
eral Learning Corp.) (effects of “life crises” on political behavior).
56. See G. Schubert, The Judicial Mind Revisited 143-44 (1974).
57. In the case of determining disability, however, a rival hypothesis might be that the
more downtrodden, dull, and uneducated the claimant the more likely there is to be a find
ing of disability. See R.Dixon, supra notel,at80.
58. Id. at 81-84.
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participants on the hearing decision, but such observation currently is
not allowed.59

Summary

Robert Dixon’s study of the Social Security disability program
suggests that differences in reversal rates indicate inconsistent decision
making among administrative law judges. The study reported in this
article attempts to explain differences in reversal rates by background
and attitude influences. The background and attitude variables studied,
however, show little correlation with the differences in reversal rates.
This finding opposes the literature on nonadministrative judges, but
recruitment practices may account for differences in the influence of
background and attitude. If the decisions of administrative law judges
are not affected by personal bias, inconsistency in those decisions could
be explained as a random result of the subjective and impressionistic
task of determining disability. Nevertheless, personal bias may indeed
be a factor but simply on a more subtle level than that measured by the
variables of this study. Variation in reversal rates also may result from
differences among claimants rather than among judges or arise from the
interpersonal dynamics of the hearing process. While offering fruitful
research opportunities, many of these hypotheses may be impossible to
test because of the rules of confidentiality of the Social Security
disability program.

59. See id. at 84-85.

A RECONSIDERATION OF THE FOURTH
AMENDMENT’S DOCTRINE OF SEARCH
INCIDENT TO ARREST
David E. Aaronson* and Rangeley Wallace**
Introduction

The doctrine of search incident to arrest provides that, as an incident
to every lawful full custody arrest, law enforcement officers have an auto
matic right to conduct a thorough search of the arrestee and the area
within his immediate control.*
1 Although the Supreme Court has stated
that the search incident to arrest exception to the fourth amendment’s
general requirement of a search warrant has been “settled from its first
enunciation,’’2 the doctrine should be reexamined in terms of constitu
tional jurisprudence.
The Supreme Court in Chimel v. California3 attempted to enunciate
standards that would limit unreasonably broad area searches. Since the
Court’s 1969 decision in Chimel lacks a defensible rational basis, how
ever, lower courts have applied the Chimel standard inconsistently. This
inconsistent application of Chimel stems from the Court’s failure to con
sider the implications of Terry v. Ohio4 in formulating a more rational
approach to searches incident to arrest and also from its failure to
address the critical problem presented by the presence of third parties at
the scene of an arrest. Moreover, lower courts have had to grapple with
the realization that the standards limiting area searches established in
Chimel may encourage sloppy police work, delayed and pretext arrests,
and the fabrication of probable cause to justify such searches. The wide
spread use of the search incident to arrest exception by police further

♦Professor of Law, The American University; Senior Fellow, The American University
Institute for Advanced Studies in Justice; LL.B., Harvard University, 1964; LL.M.,
Georgetown University Law Center, 1965; Ph.D., George Washington University, 1970.
♦♦Graduate Fellow, Institute for Public Interest Representation, Georgetown University
Law Center; B.A., Emory University, 1972; J.D., Washington College of Law, The Ameri
can University, 1975.
1. See Chimel v. California, 395 U.S. 752, 762-63 ( 1969).
2. United States v. Robinson, 414 U.S. 218,224 ( 1973).
3. 395 U.S. 752 (1969).
4. 392 U.S. 1(1968).
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supports the need for reconsideration of the doctrine. The finding of a
1967 study that more than 90 percent of all searches receiving court con
sideration were incident to an arrest567 indicates that the exception
virtually has swallowed the warrant requirement of the fourth amend
ment. The displacement of the warrant process as a primary method for
conducting searches raises issues central to the criminal justice system.
Designed to interpose a neutral, detached magistrate between the police
officer and the citizen, the warrant process allows the objective weighing
of the facts against a legal standard before an individual’s privacy is
invaded; it separates law judgment from law enforcement. If the
majority of searches are being conducted without warrants, however,
this important safeguard against unreasonable invasions of privacy is
subverted.
The Supreme Court’s decisions in United States v. Robinson* and
Gustafson v. Florida1 further underscore the need to review the search in
cident to arrest doctrine. In Ro binson and Gustafson the Court held the
search incident to arrest exception applies to all in-custody arrests, in
cluding those for minor traffic violations.8 Writers have criticized the
decisions,9 but they are a logical outgrowth of the Court’s holding in
Chimel that a law enforcement officer may conduct a full search of a per
son, incident to his arrest, without further justification. This application
of the search incident to arrest rule threatens to undermine further the
Constitution’s warrant requirement and mandates a reexamination of the
doctrine.
The doctrine of search incident to arrest has generated considerable
uncertainty and ambiguity. The Supreme Court’s pronouncements in the
area have changed frequently. The first section of this article reviews the
common law foundation of warrantless searches, analyzes the leading
Supreme Court decisions from Weeks v. United States10 to Chimel, and
critically examines Chimel and related cases. The second section

5. L. Tiffany, D. McIntyre & D. Rotenburg, Detection of Crime 105, 122 (F. Rem
ington ed. 1967).
6. 414 U.S. 218 (1973).
7. 414 U.S. 260 (1973).
8. 414 U.S. at 236 (seizure of heroin found during search incident to arrest for driving
after permit revoked upheld); 414 U.S. at 263-64, 266 (seizure of marijuana found during
search incident to arrest for driving without license upheld).
9. See, e.g., Note, Warrantless Searches and Seizures of Automobiles, 87 Harv. L. Rev.
835 (1974); Note, Restricting the Scope of Searches Incident to Arrest: United States v.
Robinson, 59 Va. L. Rev. 724 (1973); Comment, Search Incident to Arrest for Minor
Traffic Violations, 11 Am. Crim. L. Rev. 801 (1973); Comment, Searches Incident to
Arrest: The Expanding Exception to the Warrant Requirement, 63 Geo. L.J. 223 (1974).
10. 232 U.S. 383 (1914).
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analyzes the impact of Chimel on subsequent case law and criticizes the
distinction drawn in those cases between personal and area searches. In
concluding that every search incident to a lawful full custody arrest is
not per se justifiable, the article suggests standards by which the
validity of such searches may be determined and proposes a modernized
warrant process incorporating those standards.

An Historical Perspective : The Common Law Through Chimel
American courts have assumed erroneously that English common law
established an absolute right to search an arrestee incident to a custodial
arrest.11 A limited right did exist at common law, but the mere oc
currence of an arrest did not always create a right to search. A leading
English decision, Leigh v. Cole,12 specifically qualified the right to search
incident to arrest: “Even when a man is confined for being drunk and
disorderly, it is not correct to say that he must submit to the degradation
of being searched, as the searching of such a person must depend on all
the circumstances of the case.”13 Professor Bishop cites Leigh for the
proposition that not every search incident to arrest is valid.14 According
to Bishop, an officer must keep the prisoner until lawfully discharged,
but he may search the prisoner only if he fears escape.15 Other com
mentators, however, have discussed the doctrine in more absolute terms:
Pollock and Maitland, for example, observe that at early common law “if
by hue and cry a man was captured when he was still in seisin of his
crime—if he was still holding the gory knife or driving away the stolen
beasts— ... he could not be heard to say he was innocent, he could not
claim any sort or form of trial.”16 Courts have cited the “hue and cry”
passage and other common law sources to explain the origin of search in
cident to arrest,17 but a more reasonable interpretation of Pollock and
11. See, e.g., United States v. Robinson, 414 U.S. 218, 224-25 (1973); Weeks v. United
States, 232 U.S. 383, 392 (1914); People v. Chiagles, 237 N.Y. 193, 195-96, 142 N.E. 583,
584(1923).
12. 6 Cox Crim. Cas. 329 (1853).
13. Id. at 332.
14. 1 J. Bishop, New Criminal Procedure § 210, at 152 & n.75 (2d ed. 1913).
15. Id. §210, at 152.
16. 2 F. Pollock & F. Maitland, The History of the English Law 577 (2d. ed. 1898).
17. See, e.g., United States v. Snyder, 278 F. 650, 653-54 (N.D.W. Va. 1922); United
States v. Wilson, 163 F. 338, 340-41 (S.D.N.Y. 1908); State v. Hassan, 149 Iowa 518, 52324, 128 N.W. 960, 963 (1910); People v. Chiagles, 237 N.Y. 193, 196, 142 N.E. 583, 584
(1923). In Dillon v. O'Brien the court considered whether a search incident to arrest may
be conducted and concluded that
constables ... are entitled, upon a lawful arrest by them of one charged with
treason or felony, to take and detain property found in his possession which will
form material evidence in his prosecution for that crime ....
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Maitland’s thesis is that evidence of an individual’s guilt rather than the
arrest itself justifies seizure of an individual.18
The common law does not support the Supreme Court rule upholding
the validity of any search incident to an arrest. Indeed, it reveals that a
search must be based on a justifiable purpose. The fourth amendment at
tempts to assure that every search is reasonable and has a justifiable pur
pose by establishing the general rule that searches must be preceded by a
warrant based on probable cause.19 Searches incident to arrest constitute
an exception to this rule, but the doctrine lacks a consistent and defen
sible rationale and itself has become an inflexible rule.
Three early twentieth century Supreme Court cases form the foun
dation of the search incident doctrine: Weeks v. United States,20 Carroll
v. United States,21 and Agnello v. United States.22 None of these cases,
however, involved a search incident to arrest. In Weeks the Government
had seized the defendant’s personal papers in a series of warrantless sear
ches of his home and used the papers as evidence against the defendant
after his arrest at his place of work.23 The Court ordered return of the
papers but asserted that the right to search the person of the accused
when arrested has been “uniformly maintained in many cases.’’24 Eleven
years later, in Carroll, the Court upheld the right of law enforcement of
ficials to conduct a warrantless search of a vehicle prior to arresting the
driver. The police, acting under the National Prohibition Act,25 had
probable cause to believe that the car was transporting liquor.26 In
responding to defense claims that the search was illegal because Carroll
had not been arrested, the Court, while noting the validity of the Weeks
dictum that arrest justifies the warrantless search of the person, con
cluded the search was justified nonetheless because the officers had
reasonable cause to believe the automobile contained liquor.27 In Agnello
16 Cox Crim. Cas. 245,249 (Exchequer Div. 1887).
Justice Frankfurter notes confusion as to whether the search incident to arrest doctrine
resulted from the “hue and cry,” from a need to deprive the prisoner of means of escape, or
from a desire to prevent destruction of evidence. See Davis v. United States, 328 U.S. 582,
609 (1946) (Frankfurter, J., dissenting).
18. See Note, Searches of the Person Incident to Lawful Arrest, 69 Colum. L. Rev. 866,
868-70(1969).
19. U.S. Const, amend. IV.
20. 232 U.S. 383 (1914).
21. 267 U.S. 132(1925).
22. 269 U.S. 20 (1925).
23. 232 U.S. at 386-87.
24. Id. at 392. The Court did not cite any American precedent to support its recognition
of the search incident to arrest doctrine.
25. 42 Stat. 223, ch. 134, § 6 (1921), amending 41 Stat. 315, ch. 85, § 25 (1919).
26. 267 U.S. at 134-35.
27. Id. at 158-59.
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the Court held unconstitutional a warrantless search of an arrestee’s
home several blocks from the place of the arrest.28 Citing only Weeks and
Carroll, the Court again noted in its discussion that the power to search
incident to arrest, including the place in which the arrest is made, “is not
to be doubted.”2930
Since none of these three cases involved a search in
cident to an arrest, the Court did not feel constrained to analyze
thoroughly the search incident to arrest doctrine; the Court simply
assumed the validity of the doctrine in Weeks and reaffirmed that assum
ption in the later two cases.
Interpretation of the doctrine of search incident to arrest did not
remain constant. In Marron v. United States™ the Court held that police
could search for and seize all items that were part of a criminal enterprise
and on the premises in the immediate possession and control of the
arrestee.31 The term immediate possession and control was defined
broadly in Marron to include the entire business establishment.3233
Four
years later, in Go-Bart Importing Co. v. United States,™ the Court cited
two reasons for refusing to sanction a search that was quite similar to
that undertaken in Marron: the Government had time to secure a search
warrant and the arresting officer had not witnessed an overt act being
committed pursuant to a conspiracy.3435
In United States v. Lefkowitz™
the seizure of business papers from an office similarly was disallowed on
the ground that no overt act pointing toward a conspiracy had been com
mitted in the officer’s presence.36 In both Lefkowitz and Go-Bart the
Supreme Court emphasized that, unlike the situation in Marron where
the property seized was in plain view of the arresting officers, the proper
ty seized by the police was uncovered after a general search of the
premises.37 The distinctions among these cases, however, are dubious: all
three involved conspiracy and the seizure of business records from an en
28. 269 U.S. at 30-31.
29. Id. at 30. The Court used a negative proposition as authority for its converse:
“While the question has never been directly decided by this court, it has always been
assumed that one’s house cannot lawfully be searched without a search warrant except as
an incident to a lawful arrest therein.” Id. at 32.
30. 275 U.S. 192(1927).
31. Id. at 199.
32. Id. at 198-199 (warrant authorized search for illegal liquor; seizure of business
ledger from closet and utility bills from beside cash register upheld as incident to arrest).
33. 282 U.S. 344 (1931).
34. Id. at 357-58.
35. 285 U.S. 452 (1932).
36. Id. at 463. The Court in Lefkowitz found Go-Bart Importing Co. v. United States
controlling; the exploratory searches would have been invalid even under a search warrant
since police sought mere evidence and not contraband. Id. at 465-67; see 282 U.S. 344,
357-58(1931).
37. 285 U.S. at 465; 282 U.S. at 358.

58

The Georgetown Law Journal

[Vol. 64:53

closed area. In attempting to distinguish Marron instead of directly
overruling it, the Court in Go-Bart and Lefkowitz further confused the
search incident to arrest doctrine.
The Supreme Court’s decision in Harris v. United States36 marks a
change from the earlier cases. In upholding an extensive police search of
the defendant’s home, the Court reasoned that the defendant
“possessed” all rooms searched, that the evidence—two cancelled
checks—could be secreted anywhere in the house, and that the specific
location of the arrest should not limit the scope of the search.38
39 The im
plications of the broad holding of Harris conflict directly with the Court’s
admonition in Lefkowitz that “an arrest may not be used as a pretext to
search for evidence.”4041
Consistent only in its vacillation, the Court an
nounced its fourth different formulation of the rule and implicitly
overruled Hams one year later in Trupiano v. United States." The Court
upheld the warrantless arrest of the defendant in Trupiano but sup
pressed evidence of an illegal still because agents who seized it could
have obtained a search warrant.42 Invalidating the search, the Court
made a remarkably broad statement concerning the right to search in
cident to arrest that comports with the English common law:
The mere fact that there is a valid arrest does not ipso facto legalize a
search or seizure without a warrant. Otherwise the exception
swallows the general principle, making a search warrant completely
unnecessary whenever there is a lawful arrest. And so there must be
some other factor in the situation that would make it unreasonable or
impracticable to require the arresting officer to equip himself with a
search warrant.43

38. 331 U.S. 145(1947).
39. Id. at 151-53. While searching for two cancelled checks to implicate the defendant in
mail fraud, the FBI agents in Harris found several altered draft cards in an envelope
marked “personal papers.” Id. at 148-49. In sustaining the defendant’s conviction for
possessing, concealing, and altering the draft cards, the Court concluded that Harris had
committed the crime “in the very presence of the agents conducting the search” merely by
possessing the cards. Id. at 146-47,155.
40. 285 U.S. at 467.
41. 334 U.S. 699 (1948).
42. Id. at 705.
43. Id. at 708 (citation omitted). The Court’s warning that the exception might swallow
the general principle merits close attention. The fourth amendment requires warrants to
describe with particularity the place to be searched and the items to be seized. U.S. Const.
amend. IV. A search incident to arrest, however, allows officers great discretion in defin
ing the scope of the search as long as the search is reasonable. 334 U.S. at 710. “[M]uch of
the potency of the right of privacy” depends on this difference in standards for searches
conducted pursuant to a warrant and those incident to an arrest. Id.
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Two years later the Court overruled Trupiano and apparently revived
Harris in United States v. Rabinowitz.^ The Court inRabinowitz upheld
the complete search of the office in which the defendant was arrested
even though the police knew in advance what they were seeking and had
time to secure a warrant.44
45 The Court essentially ignored the fourth
amendment’s warrant requirement in sustaining the defendant’s con
viction, which was based on the evidence seized, and declared that “sear
ches turn upon the reasonableness under all the circumstances and not
upon the practicability of procuring a search warrant, for the warrant is
not required.”46 The Court’s decision in Rabinowitz, which remained
good law for 19 years, posed serious threats to individual rights by en
couraging warrantless searches; the Court’s intimation that a search
warrant is never necessary when a search is made incident to arrest4748
un
dermined the fourth amendment’s protection.
In Chimel v. California™ police officers arrested the defendant in his
home for burglary of a coin store and, without either a search warrant or
the defendant’s consent, thoroughly searched the three-bedroom house,
attic, and garage.49 In considering whether a warrantless search of the en
tire house could be justified as incident to an arrest,50 Justice Stewart,
writing for the Supreme Court, noted the inconsistency of prior decisions
on search incident to arrest and observed that Rabinowitz was “hardly
founded on an unimpeachable line of authority.”51 The Court then
specifically overruled Rabinowitz and Harris but held that the police, as
an incident to a lawful arrest, may conduct a warrantless search of the
“arrestee’s person and the area ‘within his immediate control’—constru
ing that phrase to mean the area from within which he might gain
possession of a weapon or destructible evidence.”52
The rule announced in Chimel allowing a search of an area within the
defendant’s immediate control resulted from the Court’s concern with an

44. 339 U.S. 56 (1950).
45. Id. at 65-66 (search of desk, safe, and file cabinets in arrestee’s office upheld).
46. Id. The Court explicitly overruled any language in Trupiano suggesting that war
rants are required whenever practical and instead held that the validity of all searches
would be evaluated on the basis of their reasonableness after the arrest. Id. at 66.
47. Id. at 65-66.
48. 395 U.S. 752 (1969).
49. Id. at 753-54. The police officers in Chimel arrived at the defendant’s house, were
admitted by his wife, and arrested the defendant when he arrived home. Id. at 753.
50. Id. at 755.
51. Id. at 760.
52. Id. at 763. The Court in Chimel separated its discussion of searches of the arrestee’s
person and its analysis of searches of the area in which the arrest was made, but it con
cluded that the same rule should govern both personal and area searches. Id. at 766-67.
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arrestee’s access to weapons and to concealable or destructible evidence
of his crime.53 Instead, the Court assumed that searches for evidence are
just as reasonable as searches for weapons.54 Protecting policemen and
preventing escapes, however, have no necessary relation to the preser
vation of evidence. The Court in Chimel assumed the two objectives to be
inextricably related. That assumption obscures the entirely different pur
poses of the two types of searches: weapons must be found to protect the
officer whereas evidence must be located to preserve it for trial.
The Court’s analysis is also unsatisfactory because it assumes that the
fact of an arrest, regardless of the circumstances, justifies a search.55
Although recognizing the fallaciousness of the same reasoning in Harris
and Rabinowitz, the Court in Chimel implied that many of a suspect’s
fourth amendment rights disappear on arrest.56 Indeed, the Court
criticized its own failure in earlier cases to insist on a meaningful relation
ship between the search and the arrest57 but nevertheless suggested that
searches not based on probable cause justifiably may be made incident to
an arrest as long as they are confined to an area smaller than that sear
ched in Harris and Rabinowitz.58 The standard established in Chimel dif
fers only in degree from the earlier law,5960and the Court, instead of
analyzing the constitutional issues, continues to eschew application of
traditional fourth amendment principles to searches incident to arrest.
Application of the Fourth Amendment to
Searches Incident to Arrest
WEAPONS SEARCHES

In the term before its decision in Chimel, the Supreme Court in Terry v.
Ohio,™ considered the precautions police officers could exercise in protec
ting themselves from assault. Whether the Court in Chimel should have

53. Id.
54. Id. at 762-63.
55. Id.
56. See id.
57. Id. at 767-68. Justice Stewart noted in the Court’s opinion that “one result of deci
sions such as Rabinowitz and Harris is to give law enforcement officials the opportunity
to engage in searches not justified by probable cause, by the simple expedient of arranging
to arrest suspects at home rather than elsewhere.’’ Id. at 767.
58. Id.
59. But see Carrington, Chimel v. California—A Police Response, 45 Notre Dame
Law. 559 (1970) (Chimel overruled at least 19 years of precedent and drastically restricted
right of police to conduct searches incident to arrest).
60. 392 U.S. 1(1968).
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looked to Terry for guidance on the standard to be applied to warrantless
searches for weapons poses an interesting query. The issue in Terry was
whether it is unreasonable for the police, without probable cause for an
arrest, to seize a person and conduct a limited search for weapons.61 Re
cognizing that the fourth amendment governs such pat-down searches,
the Court sought to define precisely the circumstances that justified such
limited invasions of privacy. The Court balanced the need for crime
prevention and police safety with the need to protect personal rights,
concluding that when a police officer is confronted with someone whom
he reasonably suspects is armed and presently dangerous, he may con
duct a limited weapons search of the person’s outer clothing.62
The Terry standard ties the power given a policeman in the stop and
frisk setting to the circumstances of the moment. The officer must be
able to point to clearly articulable facts that justify his search and must
demonstrate that the circumstances justified the scope of the search.63
The Supreme Court in Terry implicitly concluded that the fourth amend
ment’s reasonableness clause required that a search have a legitimate
purpose, that the scope of the search reasonably be tied to its purpose,
and that the objective cannot be achieved by less intrusive means. In ap
plying these criteria in Terry, the Court recognized the need for police
discretion in stop and frisk situations as well as the inherent subjectivity
of on-the-spot observations.
The guidelines for weapons searches established by the Court in Terry
apply only to investigative stops and, arguably, different standards
should govern weapons searches incident to arrest. Since police must
have probable cause to make an arrest and the custody of an arrestee will
continue beyond the presence of the arresting officer, an arrestee
justifiably may be subjected to a more intensive search than the pat
down authorized in Terry. The argument that the fact of an arrest
justifies a different standard for initiating weapons searches, however,
ignores the justification for such searches. The standard for any weapons
search, of the person or the area surrounding the arrestee, should reach at
least the minimal level of justification announced in Terry: an officer
may frisk for weapons only if he has reason to believe that a suspect or an

61. Id. at 4. In Terry the officer confronted three men loitering in front of a store; when
the men mumbled answers in response to the officer’s questions, the officer spun Terry
around and patted down the outside of the defendant’s clothing, finding a pistol. Id. at 48.
62. Id. at 30. The Court emphasized that the rule in Terry did not represent a retreat
from the constitutional requirement that police must, whenever practicable, obtain a
search warrant prior to any search. Id. at 20.
63. Id. at 21.
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arrestee is armed and presently dangerous or has quick access to a
weapon. The Court’s decision in Chimel, however, ignores potential ap
plication of this analysis to a search incident to arrest and affords an
arrestee little protection from governmental intrusion. Under Chimel an
officer may search for weapons incident to an arrest regardless of the cir
cumstances. By not following the logic of its decision in Terry, the Court
in Chimel further confused the already muddled law of search and
seizure.64
EVIDENCE SEARCHES

The Court in Chimel ignored the problem presented by the presence of
third parties at the scene of the arrest by concentrating on the per
missible scope of a search incident to arrest. If police had not searched
the defendant’s house in Chimel at the time of his arrest, his wife could
have disposed of the evidence before the police returned with a warrant.65
Chimel, therefore, squarely presented the issue of third party access to
destructible evidence; the Court, however, did not treat the problem in
sanctioning the warrantless search.66
A year after its decision in Chimel, the Court in Vale v. Louisiana*7
again neglected the problem posed by the presence of third parties at the
scene of an arrest. In Vale the Court invalidated the search of a narcotics
dealer’s house after his arrest on the front porch.6869
Although the search
was not incident to an arrest under Chimel,™ the defendants’ furtive
movements coupled with the officers’ observation of a narcotics sale out
side the house arguably gave the officers probable cause to believe that
the house contained narcotics.70 The Court reasoned, however, that since
the police had obtained an arrest warrant, no reason existed for failing to

64. See United States v. Robinson, 471 F.2d 1082,1099-1101 (D.C. Cir.), rev'd, 414 U.S.
218 (1973) (Terry frisk effective protection for police officers stopping or arresting
suspect). See generally Note, supra note 18, at 879.
65. 395 U.S. at 753-54. The evidence sought in Chimel was a number of coins taken in a
burglary. Id. at 754.
66. Justice White argued in dissent that a warrantless search was justified because the
defendant’s wife could have disposed of the inculpatory evidence after the officers left.
See id. at 775 (White, J., with Black, J., dissenting).
67. 399 U.S. 30 (1970).
68. Id. at 32-33. As in Chimel, only the dissenters in Vale considered the need to
protect against destruction of evidence by third parties. Id. at 38 (Black, J., with Burger,
C.J., dissenting).
69. Id. at 33-34.
70. Id. at 32-33, quoting 252 La. 1056, 1066-68, 215 So. 2d 811, 814-15 (1968) (state
supreme court’s decision in State v. Vale).
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procure a search warrant before the arrest.71 The Court failed to recognize
that if the police had left to obtain a warrant someone inside the house
could have removed or destroyed the narcotics.72
Although Vale reflects a healthy attitude toward the need for search
warrants, it has not aided effective law enforcement. Indeed, the Court’s
approach in Chimel and Vale, distinguishing between personal and area
searches instead of analyzing the distinct functions of searches for
weapons and searches for evidence, may restrain unduly the police in con
ducting area searches for evidence. In personal searches incident to
arrest the police may conduct a full scale search for both weapons and
evidence without regard for the circumstances. Similarly, the Court’s
decision in Chimel sanctions, without probable cause, a search of the area
within the arrestee’s immediate control; the area outside the arrestee’s
immediate control, however, cannot be searched without a warrant even
if the police have probable cause to believe seizable evidence is present.
In Vale and Chimel the Court neither considered such anomalous results
nor devised a standard with which lower courts could evaluate the
lawfulness of evidence searches incident to arrest. In Chimel the officer’s
right, even in the absence of probable cause, to conduct a limited warran
tless search incident to arrest was affirmed; nevertheless the Court did
not extend that right to situations where probable cause that evidence
exists and may be destroyed is established. Similarly, in Vale the
majority eschewed the issue of the possible destruction of evidence by
simply noting that the goods seized by the police “were not in the process
of destruction.”7374
A comparison of the Chimel rule with the warrant exception in
automobile cases further illustrates the uncertain status of the search in
cident doctrine. In Carroll v. United States14 the Supreme Court upheld
the warrantless search of a car where the police had probable cause to
believe the automobile contained contraband, reasoning that
automobiles easily can be hidden or removed from the jurisdiction.75 The
71. 399 U.S. at 35.
72. See id. at 38 (Black, J., with Burger, C.J., dissenting). The defendant’s mother and
brother in fact did arrive immediately after Vale’s arrest. Id. at 33.
73. Id. at 35.
74. 267 U.S. 132(1925).
75. Id. at 153. Many cases have cited Carroll for the general proposition that, because
of their mobility, searches of automobiles are not subject to the same constitutional stan
dards as searches of dwellings. See, e.g., Chambers v. Maroney, 399 U.S. 42, 48-51 (1970)
(search of defendant’s car at station after earlier arrest for robbery upheld); Preston v.
United States, 376 U.S. 364, 366-67 (1964) (search of car after arrest for vagrancy held
invalid; Carroll distinguished); United States v. Di Re, 332 U.S. 581, 584-85 (1948)
(dictum) (automobile more vulnerable to warrantless search); Husty v. United States, 282
U.S. 694, 700-01 (1931) (warrantless search of automobile based on probable cause upheld).
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automobile exception implicitly assumes that protection against removal
of evidence is more important than guaranteeing the rights safeguarded
by the warrant requirement. Since all evidence, whether located in a car
or a home, can be destroyed or hidden, however, the Court should address
the problem of third party access to evidence in all situations. Only by ar
ticulating new standards for all evidence searches can the Court properly
reconcile concerns for effective law enforcement and fourth amendment
guarantees.
Impact of Chimel v. California on Subsequent Case Law
SEARCHES OF THE ARRESTEE

Cases since Chimel involving personal searches of individuals arrested
for relatively trivial offenses illustrate the present abuse of the concept of
search incident to arrest. Instead of protecting citizens’ reasonable ex
pectations of privacy from official invasions, Chimel has provided a
rationale for otherwise unjustifiable intrusions. Searches incident to
arrest may consist either of on-the-spot searches of an arrestee’s person
or station house inventory searches.

On-the-spot searches.
Many courts have relied on Chimel to
ratify searches at the scene of arrest that otherwise may have been ter
med unlawful under the fourth amendment.7677
These searches typically
have followed arrests for minor violations but have produced evidence of
more serious crimes. In United States v. Dyson,71 for example, police
found a plastic vial and an envelope of heroin while searching an arrestee
charged with shooting craps.78 Although acknowledging that the search
could be justified only if it was necessary to protect the officers tran
sporting Dyson to jail, the District of Columbia Court of Appeals ignored
the absence of evidence indicating that any of the officers had reason to
believe the defendant was armed and did not question the propriety of ex
tending the scope of a Terry frisk in an arrest setting.79 The search in
Dyson was valid under the Chimel standard because no probable cause or
justification is required to conduct a search incident to arrest; the search
76. See, e.g., Simpson v. United States, 453 F.2d 1028, 1030 (10th Cir.), cert, denied,
408 U.S. 925 (1972); State v. Ponce, 16 Ariz. App. 122, 125, 491 P.2d 845, 848 (1972);
People v. Perry, 47 Ill. 2d 402, 407-08, 266 N.E.2d 330, 332-33 (1971); State v. Garcia, 210
Kan. 806, 809-10, 504 P.2d 172, 174-75 (1972); State v. Henneke, 78 Wash. 2d 147, 149-50,
470P.2dl76,179(1970).
77. 277 A.2d 658 (D.C. Ct. App. 1971).
78. Id. at 658.
79. Id. at 659.
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also might have been justified as a search for destructible evidence since
dice can be concealed in pockets, but the court did not even consider this
justification for the search. The same court in United States v. Bynum™
again failed to consider the factual circumstances or the absence of
probable cause; the District of Columbia Court of Appeals merely
mouthed the search incident to arrest rule of Chimel in upholding a
search that led to the discovery of heroin in a tire thief’s pocket.80
81
Nothing in the record indicated that the police reasonably could have be
lieved that the defendant was armed,82 and evidence of automobile strip
ping clearly cannot be secreted on the person.
The Chimel standard has encouraged police to use any arrest as a
justification for personal searches. Although nothing in Chimel suggests
that the rule does not apply to all custodial arrests, however trivial the
offense, many courts have found the Chimel standard inapplicable to
traffic offenses, since in such cases there is no evidence for the arrestee to
hide or destroy; these courts, when confronted directly with Chimel's
irrational rule, have attempted to limit the decision’s application.8384
The
Minnesota Supreme Court’s decision in State v. Curtis94 represents the
high-water mark of these decisions. The Minnesota state police stopped
Curtis for driving without taillights and for making an improper turn.
Before placing the defendant in the squad car for temporary detention
pending a check on the validity of his driver’s license, the police arrested
and searched him. One officer found a package containing marijuana in
Curtis’s pocket. Another officer, suspecting that Curtis had dropped
something into his car before approaching the squad car, simultaneously
found a loaded revolver on the front seat.85 The court declined to sanction
the search of Curtis’s person as incident to the traffic arrest, noting both
the triviality of the offense and the impossibility of discovering any
tangible evidence.86 Indeed, the court in Curtis stated that such a search
could be valid only if the officers had probable cause to believe that the
80. 283 A.2d649 (D.C. Ct. App. 1971).
81. Id. at 649-50.
82. Id. at 650.
83. See State v. Curtis, 290 Minn. 429, 430-31, 190 N.W.2d 631, 634 (1971); People v.
Marsh, 20 N.Y.2d 98, 101, 228 N.E.2d 783, 785, 281 N.Y.S.2d 789, 792 (1967). Many courts
have emphasized the potential for abuse; police could arrest an individual on a minor
charge in order to conduct a warrantless search. See, e.g., People v. Xapp, 43 Misc. 2d 81,
83, 249 N.Y.S.2d 1020, 1022 (Erie County Ct. 1964); State v. Michaels, 60 Wash. 2d 638,
644-46, 374 P.2d 989, 992-93 (1962); Barnes v. State, 25 Wis. 2d 116, 125-26, 130 N.W.2d
264,269(1964).
84. 290 Minn. 429,190 N.W.2d 631 (1971).
85. Id. at 430,190 N.W.2d at 632.
86. Id. at 430-31,190 N.W.2d at 633.
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suspect was armed and dangerous;87 the prosecution failed to establish
that standard of probable cause.8889
The court’s insistence on evidence that
the defendant was armed and dangerous contrasts with the requirement
established in Terry that only reasonable suspicion is necessary to justify
a frisk. The lower standard of reasonable suspicion may be justified to
protect lives, but a search of a person for evidence should be based on the
higher standard of probable cause; a search must have a clearly defined
purpose and must be judged in light of its purpose even if it is incident to
arrest.
People v. Superior Court™ further illustrates the need for a re
quirement that the police must define clearly the purpose of a personal
search. Stopped for driving at night without lights, the defendant
claimed that his 13 year old automobile had just blown some fuses. When
he could not produce his automobile registration or any identification,
the defendant was placed under arrest and searched; the search disclosed
a plastic packet of marijuana in his pants pocket.90 The Supreme Court of
California refused to apply Chimel to traffic arrests, recognizing that a
search may be incident to a lawful arrest but still unreasonable in scope.91
The court concluded that a traffic arrest other than one for driving under
the influence of drugs or alcohol can never justify a search for evidence;92
only a police officer’s reasonable belief that the arrestee is concealing a
weapon can justify a personal search following an arrest for a minor traf
fic violation.93 The court found convincing the fact that otherwise in
nocent citizens are arrested frequently for routine traffic violations.94
Noting that the moment at which a police officer-citizen confrontation
crystallizes into an arrest is elusive,95 the court refused in this instance to
read into the fourth amendment the search incident exception. This in
terpretation illustrates the faulty approach of Chimel. Since the facts
surrounding any police officer-citizen confrontation should determine the
necessity or lawfulness of any personal search whether or not that con
87. Id. at 436-37,190 N.W.2d at 635-36. The discovery of the revolver in the automobile
was independent of the personal search of the defendant and was not challenged on appeal.
Id. at 430,190 N.W.2d at 632.
88. Id. at 437,190 N.W.2d at 636.
89. 7 Cal. 3d 186,496 P.2d 1205,101 Cal. Rptr. 837 (1972).
90. Id. at 191-92,496 P.2d at 1209-10,101 Cal. Rptr. at 841-42.
91. Id. at 201,496 P.2d at 1216,101 Cal. Rptr. at 848.
92. Id. at 201-02,496 P.2d at 1216,101 Cal. Rptr. at 848.
93. Id. at 206,496 P.2d at 1220,101 Cal. Rptr. at 852. This standard is more lenient than
that enunciated in Curtis in that it is almost identical to that required for a Terry stopand-frisk. See notes 60-63 supra and accompanying text.
94. 7 Cal. 3d at 195, 205-06,496 P.2d at 1210,1219,101 Cal. Rptr. at 844,851.
95. Id. at 204,496 P.2d at 1218,101 Cal. Rptr. at 850.
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frontation ever matures into an arrest, no precise rule can define the per
missible scope of a search. Chimel created such a rule without reason. The
Court should have based Chimel on carefully enunciated fourth amend
ment standards and should have presented guidelines generally ap
plicable to every search incident to arrest.
The confusion of lower courts in applying Chimel to traffic arrests for
ced the Supreme Court to treat this specific issue in United States v.
Robinson9* and its companion case, Gustafson v. Florida.91 The defen
dant in Robinson was arrested for operating a motor vehicle after
revocation of his license. A pat-down revealed a soft bulge in Robinson’s
coat pocket; the officer removed a wadded cigarette package from the
pocket, opened the package, and found several gelatin capsules filled
with heroin.96
98 The United States Court of Appeals for the District of
97
Columbia Circuit reversed Robinson’s conviction.99 Although ruling that
mere arrest can justify only a search to obtain the fruits, in
strumentalities, or evidence of the crime for which an arrest is made,100
the circuit court held that an arresting officer may conduct a limited
weapons search even without a reasonable suspicion that the arrestee is
armed and presently dangerous.101 Since opening and examining the con
tents of a cigarette package could not be justified as a weapons search,
however, the court concluded that the police had exceeded the
parameters of a legitimate search.102 On appeal, the Supreme Court
followed Chimel and rejected the distinction between evidence and
weapons searches,103 reversed the court of appeals decision, and held that
the fact of any arrest creates authority to search thoroughly; searches in
cident to arrest require no further justification.104 The Court in Robinson
96. 414 U.S. 218 (1973).
97. 414 U.S. 260 (1973).
98. 414 U.S. at 220-23.
99. 471 F.2d 1082,1087-88 (D.C. Cir. 1972) (en banc), reu’d, 414 U.S. 218 (1973).
100. Id. at 1094.
101. Id. at 1098. The court did distinguish between a routine traffic stop in which a
weapons search would have to be justified and the Robinson situation, which it termed an
in-custody arrest. Id. at 1097.
102. Id. at 1099. Four members of the District of Columbia Circuit dissented from the
court of appeals’ reversal of Robinson’s conviction; those judges specifically noted the
testimony of a concealed weapons expert that several deadly or incapacitating weapons
could have been found in the cigarette package the officer searched. See id. at 1117
(Wilkey, J., with Tamm, MacKinnon & Robb, J J., dissenting).
103. 414 U.S. 218, 233-34 (1973). In the companion case of Gustafson v. Florida, the
Supreme Court affirmed a Florida Supreme Court ruling that had reversed and harshly
criticized a lower court decision similar to that of the District of Columbia Circuit in
Robinson. 414 U.S. 260,261 (1973); see State v. Gustafson, 258 So. 2d 1,4 (Fla. 1972).
104. 414 U.S. at 235.
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foreclosed any further reliance on Terry in determining the validity of
searches of arrestees: "Terry v. Ohio . . . did not involve an arrest for
probable cause [but merely]... an investigative stop based on less than
probable cause to arrest.. . .”105
An examination of early authorities provided the Court with slight
support for the proposition that an arrest alone validates a personal sear
ch.106 Citing the previous Supreme Court cases dealing with search in
cident to arrest, the Court referred to “the unqualified authority of the
arresting authority to search the person of the arrestee”107 and found
that “[in] Chimel. . . full recognition was again given to the authority to
search the person of the arrestee .. . .”108 The Court inRobinson properly
refused to accept the proposition that an in-custody traffic arrestee
inherently can be assumed to be less dangerous than any other
arrestee.109
The decision in Robinson was the logical outgrowth of the Court’s
holding in Chimel. Indeed, Robinson did not change the law of search in
cident to arrest; it simply affirmed Chimel's automatic search rule.
Station house inventory searches.
Law enforcement authorities
have another opportunity to search arrestees indiscriminately when the
arrestee is detained at the station house.110 The right to search an
arrestee thoroughly at the station house suggests that a search incident
to arrest represents no additional infringement of the defendant’s fourth
amendment rights. Since an earlier search lessens the chance of an
assault on a police officer or the destruction of evidence, the search at the

105. Id. at 227.
106. See id. at 232.
107. Id. at 225.
108. Id. at 225-26.
109. Id. at 234.
110. See, e.g., Kaufman v. United States, 453 F.2d 798, 801 (8th Cir. 1971); United
States v. Gonzalez-Perez, 426 F.2d 1283,1287 (5th Cir. 1970); Cotton v. United States, 371
F.2d 385, 392 (9th Cir. 1967). In Cotton v. United States the Ninth Circuit analyzed the
issue of station house searches and concluded:
It was proper for the police to require [the arrestee] to turn over to them, when he
was booked, the property, including papers, that he had on his person. This is
standard and necessary police practice.
371F.2dat 392.
Only those arrestees who are able to post collateral or obtain a prompt pretrial release
by other means can avoid a predetention inventory search. See United States v. Mills, 472
F.2d 1231, 1240 (D.C. Cir. 1972) (en banc) (narcotics discovered during inventory search
suppressed because defendant not timely informed of right to post collateral and avoid
inventory search).
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scene of arrest seems more practical. This analysis ignores, however, the
availability of several viable alternatives to the station house inventory
search.111
A predetention inventory search has two legitimate purposes: to
protect authorities from spurious claims by arrestees that property has
been stolen or misplaced during incarceration and to keep potentially
dangerous articles, such as drugs or weapons, out of the prison area.112
The first purpose could be served without a search simply by allowing the
arrestee to sign a waiver releasing the police from any responsibility for
his possessions. The United States Court of Appeals for the District of
Columbia Circuit in United States v. Mills"3 suggested one possible
solution to the second problem of keeping contraband from the prision
area with minimal intrusion on fourth amendment rights: “[A] less ex
treme intrusion on privacy . . . [than a search may] mark the limits of
reasonableness, . . . [such as] giving him an opportunity, like that ac
corded someone given a bathhouse locker for temporary use, to ‘check’
his belongings in a sealed envelope . . . .”114 This concept offers a prac
tical approach to preventing arrestees from smuggling weapons or drugs
into jail without infringing their right to privacy more than is absolutely
necessary. Prior to the predetention search, the arrestee should be given
the opportunity to place any personal belongings into a locker, envelope,
or safety deposit box. The belongings would not be inventoried, and the
body search for weapons and drugs would proceed.
Although subjecting the arrestee’s person to a search still represents
an intrusion, this limited invasion is far less objectionable than that
resulting from routine station house searches. The District of Columbia
Circuit’s suggested procedure also will discourage pretext arrests, since
any evidence of a crime other than that for which the defendant was
arrested could be confidentially checked by the arrestee prior to the
predetention weapons and drugs search. Allowing an arrestee to check
his personal belongings before being searched at the station house gives
the maximum possible protection to his fourth amendment rights
without compromising the legitimate governmental interest in security
of the jail area.

111. See Note, The Inventory Search of an Offender Arrested for a Minor Traffic Viola
tion: Its Scope and Constitutional Requirements, 53 B.U.L. Rev. 858, 869-72 (1973).
112. See People v. Weitzer, 269 Cal. App. 2d 274, 291 n.7, 75 Cal. Rptr. 318, 329 n.7
(1969).
113. 472 F.2d 1231 (D.C.Cir. 1972).
114. Id. at 1239n.U.
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SEARCHES OF AREA WITHIN ARRESTEE’S IMMEDIATE

CONTROL

The standard established in Chimel governing area searches also has
proven an inadequate guide for lower courts. Although the Supreme
Court overruled its earlier decisions in Harris and Rabinowitz, its opinion
in Chimel effectively has made little impact on the scope of area searches.
Creative police officers and sympathetic judges have extended the test of
area within the immediate control of the arrestee for area searches well
beyond the limits the Court intended to set, and courts often rely on the
alleged need to protect the arresting officer in upholding a purely eviden
tiary search.115 Such irrational extensions of the Chimel standard never
would have been made if the Court had required justifications for a
search incident to an arrest other than the mere fact of an arrest.
Courts have interpreted Chimel quite broadly whenever a case contains
any implication that the search may have been for weapons. In three
nearly identical cases, the Delaware Supreme Court relied on that
rationale in overruling the reversal of narcotics convictions.116 The court
found the searches and seizures valid in these cases because the arresting
officers intended to transport the arrestees to the station house and
therefore needed to search the arrestees’ possessions for the officers’ own
protection.117 Although the Delaware court expressed a proper concern
for the safety of the officers, the triviality of the offenses in these
cases—hitchhiking—once again raises the possibility of pretext
arrests.118
The opinion of the United States Court of Appeals for the Tenth
Circuit in United States v. Patterson119 further illustrates how courts will
expand the concept of the area within the arrestee’s immediate control
whenever the police proffer a weapons search theory to justify a search.
Defendant’s wife in Patterson was arrested in the living room of the
family apartment pursuant to a valid arrest warrant charging her with
115. See, e.g., United States v. Mulligan, 488 F.2d 732, 734 (9th Cir. 1973), cert, denied,
417 U.S. 930 (1974); United States v. Patterson, 447 F.2d 424, 427 (10th Cir. 1971); State
v. Culver, 288 A.2d 279, 283-84 (Del. 1972).
116. State v. Culver, 288 A.2d 279 (Del. 1972). The three cases consolidated on appeal in
Culver involved searches of hitchhikers and highway pedestrians. Id. at 280, 284. The
police searched suitcases, a bedroll and duffel, and a laundry bag and seized narcotics from
each. Id.
117. Id. at 283-84.
118. See id. at 285. The court recognized the possibility of pretext arrests in the three
cases consolidated in Culver but concluded that all three arrests were made in good faith.
Id.
119. 447 F.2d 424 (10th Cir. 1971).
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uttering a forged instrument. Police detained the defendant and his wife
in the living room while conducting a search of the home. From a
partially open kitchen cabinet, officers then seized and examined the
contents of a manila envelope that implicated the husband in a robbery of
a safety deposit box.120 The court in Patterson reasoned that the search of
the kitchen was reasonable in assuring the safety of the officers and sus
tained the defendant’s conviction.121
Although a weapon located in another room can be within the
arrestee’s reach, nothing in Patterson gave the officers even a reasonable
suspicion that a weapon might presently be used, and nothing in the
kitchen cabinet was remotely accessible to the arrestee or to her husband.
Indeed, five police officers were present and detained appellant and his
wife in the living room throughout the search.122 The court’s alleged con
cern for the officers’ safety caused it to ratify what can only be termed an
extended search for evidence.123
These cases illustrate that the area test articulated in Chimel has failed
to achieve its stated purpose of limiting the scope of area searches; the
searches in many of the cases resemble those at issue in Harris and
Rabinowitz whose unreasonably broad scope the Court specifically
sought to limit in Chimel. Chimel's purpose has been perverted precisely
because its rule requires no prior justification for a search incident to
arrest. To effectuate Chimel's stated but unrealized purpose, any

120. Id. at 425-26.
121. Id. at 427.
122. Id. at 425-26; cf. Holmes v. State, 228 So.2d 417, 419 (Fla. Dist. Ct. App. 1969)
(per curiam) (evidence seized eight feet from arrestee held within area of control). The
court in Patterson specifically rejected appellant’s argument that the Chimel rule invali
dated the search of the kitchen, noting the defendant’s wife had positioned herself in the
doorway between the living room and the kitchen and could have had access to the kitchen
“by merely turning around.” 447 F.2d at 426.
123. See 447 F.2d at 426. See also United States v. Mulligan, 488 F.2d 732, 734 (9th Cir.
1973), cert, denied, 417 U.S. 930 (1974) (seizure of gun from coat in closet while arrestee
detained on bed valid); United States v. Becker, 485 F.2d 51, 53, 55 (6th Cir. 1973), cert,
denied, 416 U.S. 922 (1974) (seizure of LSD from drawer five feet away from arrestee
valid); United States v. Ciotti, 469 F.2d 1204, 1207 (3d Cir. 1972), vacated on other
grounds, 414 U.S. 1151 (1973) (seizure of stolen credit cards from briefcase while arrestee
handcuffed valid); United States v. Wysocki, 457 F.2d 1155, 1160 (5th Cir. 1972) (seizure
of evidence from small box in closet while defendant seated on chair in middle of room
valid); People v. Spencer, 22 Cal. App. 3d 786, 797-98, 99 Cal. Rptr. 681, 687-88 (Dist. Ct.
App. 1972) (seizure of gun, evidence of armed robbery, from box while defendant hand
cuffed valid). The United States Court of Appeals for the Fifth Circuit recently has indi
cated that where the police concede that the defendant posed no threat to their safety, a
warrantless search of another room will not be sustained. See United States v. Erwin, 507
F.2d 937,939 (5th Cir. 1975) (illegal sawed-off shotgun found in closet suppressed).
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weapons search at the scene of the arrest should be preceded by at least a
reasonable suspicion that the arrestee has access to a weapon in the area
being searched; any search for evidence should be based on the stricter
standard of probable cause to believe such evidence exists and is in im
minent danger of being concealed or destroyed.124
One court even has upheld an area search for weapons when the police
themselves were responsible for providing the arrestee with access to the
area in question. In Giacalone v. Lucasl2S the defendant was arrested at
6:00 a.m. in his pajamas, and the police, ostensibly concerned about his
appearance before the magistrate, requested that the defendant dress.126
Prior to allowing defendant to obtain his clothing, however, officers
searched the defendant’s dresser drawers for weapons and discovered an
illegal blackjack; the defendant subsequently was convicted for pos
session of it.127 The Sixth Circuit affirmed the conviction, reasoning that
the search properly was incident to a lawful arrest.128 Although the
officers’ fear that the defendant might obtain weapons from the chest of
drawers was well-founded, only their actions brought the chest of
drawers within the area of arrestee’s immediate control. By sanctioning
the search, the court in Giacalone may have encouraged the police to
employ the same rationale as a pretext in similar situations.129
THIRD PARTY SEARCHES AT THE
SCENE OF ARREST

The Supreme Court first addressed the problem presented by the
presence of third parties at the scene of arrest in United States v. Di
Re.130 The defendant, who was a passenger in the automobile of an
individual arrested and searched on probable cause for selling counterfeit
gasoline ration coupons, was also searched.131 Rejecting the govem124. Applying this standard of probable cause to area searches would expand the
Chimel rule slightly. Cf. United States v. Welsch, 446 F.2d 220,222 (10th Cir. 1971) (court
justified seizure of suitcases from underneath bed out of reach of arrestee on ground of
“plain view”).
125. 445 F.2d 1238 (6thCir. 1971), cert, denied, 405 U.S. 922 (1972).
126. Id. at 1245.
127. Id.
128. Id. at 1246.
129. In sustaining the search as incident to a lawful arrest, the Sixth Circuit empha
sized the district court’s holding in Giacalone that the police had arrested the defendant in
good faith and upon probable cause and had not used the arrest as a subterfuge to make
the search. Id.
130. 332 U.S. 581 (1948).
131. Id. at 583.
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ment’s contention that probable cause to search the car conferred a right
to search passengers who might easily conceal the contraband,132 the
Court held that Di Re’s conviction for possession of counterfeit ration
coupons resulted from evidence that was the fruit of an illegal search.133
Although the Government attempted to distinguish personal searches of
third parties in automobiles from personal searches of third parties in
dwellings,134 the Court noted that an occupant of a dwelling could as
easily conceal evidence as the occupant of an automobile.135 Spurning the
government’s argument of practical necessity,136 the Court concluded
that the fourth amendment’s protections against oppressive police con
duct supersede any governmental interest in preventing the concealment
or destruction of evidence;137 the rights of third parties do not vanish
merely because they are present at an arrest.138
The Supreme Court’s ruling in Chimel does not address either the
rights of third parties present at an arrest or the powers of the police to
search those third parties. The lack of useful guidelines for third party
searches has resulted in confusing and contradictory lower court
decisions. In treating searches of third parties, a few courts have
emphasized the different objectives of evidence and weapons searches
and have balanced the need to protect the police with the individual’s
fourth amendment rights. Many other courts, however, have failed to
distinguish between the different objectives of weapons and evidence
searches or, worse, have upheld apparent evidence searches by terming
them weapons searches or security checks. Several post-CAZ/neZ cases in
volving third persons present at an arrest illustrate the fictions employed
by courts to sustain searches that otherwise would fall outside the limits
set by Chimel or be prohibited by the ruling inDZ Re. These cases suggest
that courts will approve police action whenever third parties might rep
resent a threat to arresting officers.
132. Id. at 587.
133. Id. at 595.
134. Id. at 587.
135. Id.
136. Id. at 595.
137. Id. The Second Circuit had characterized DiRe’s arrest as “utterly indefensible; a
mere scooping up of all those present on the chance that any associate of the principals was
probably engaged in any dealings between them, or, if not, in other transactions of the
same kind ....” 159 F.2d 818,820 (2d Cir. 1947), aff'd, 332 U.S. 581 (1948).
138. 332 U.S. at 587. Courts also have held that a search warrant does not justify
searching third parties encountered on the premises specified in the warrant. See State v.
Bradbury, 109 N.H. 105, 106, 243 A.2d 302, 303 (1968) (marijuana illegally seized from
visitor to dormitory room); State v. Carufel, 106 R.I. 739, 748-50, 263 A.2d 686, 691-92
(1971) (remand to determine whether seizure of cannabis from visitor to apartment valid).
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In United States v. Berryhill,139 for example, the defendant was con
victed of possessing the contents of a letter stolen from the mail. Two
counts of the indictment were supported by evidence obtained from a
search of the handbag of the defendant’s wife conducted at the time of
Berryhill’s arrest.140 Although the arresting officer’s testimony that he
saw several envelopes protruding from the top of a paper sack in the
purse indicates that he searched the handbag for evidence, the United
States Court of Appeals for the Ninth Circuit characterized the search as
a weapons search.141 Applying a theory analogous to guilt by association,
the court upheld the search as a lawful weapons frisk: "Terry recognizes
and common sense dictates that the legality of such a limited intrusion
into a citizen’s personal privacy extends to a criminal’s companions at
the time of arrest.”142
Although Berryhill and Di Re can be distinguished on the ground that
the evidence in Berryhill was admitted against the original arrestee while
that in Di Re implicated the third party,143 the court’s reasoning in Berry
hill conflicts with the logic of Di Re and Chimel. In Di Re the Court
specifically concluded that a person does not lose his fourth amendment
rights merely by being present in a suspect’s car144 and Chimel allows a
search only of the person of the arrestee and the area within his im
mediate control.145 Neither decision provides blanket authority for the
search of third parties. Furthermore, the pat-down of Mrs. Berryhill
would have been justifiable under the Terry standard only if the officers
had had reasonable suspicion that she was armed and presently
dangerous.146 The court in Berryhill approved the search, however, with
out any evidence indicating that the defendant’s wife was presently
armed and dangerous.

139. 445 F.2d 1189 (9th Cir. 1971).
140. Id. at 1191-92.
141. Id. at 1193. The court in Berryhill approved the frisk of the defendant’s wife on the
ground the police knew that the defendant often carried a weapon. Id. The court’s
reasoning ignores the fact that the police had ample time to secure a search warrant and
that only letters were visible inside the purse. Id. at 1191-92; cf. Coolidge v. New
Hampshire, 403 U.S. 443, 470-71 (1971) (where police anticipate discovery of evidence,
warrant generally required).
142. 445 F.2d at 1193.
143. But see United States v. Poms, 484 F.2d 919, 922 (4th Cir. 1973) (per curiam)
(Berryhill cited as support in upholding conviction of arrestee’s companion based on
seizure of cocaine from his shoulderbag).
144. United States v. Di Re, 332 U.S. 581,587 (1948).
145. 395 U.S. at 762-63.
146. See Terry v. Ohio, 392 U.S. 1,21 (1968).
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In United States v. Manarite147 the United States District Court for
the Southern District of New York admitted evidence seized from a
search of an end table within reach of two persons sleeping in the
arrestees’ apartment at the time of their arrests.148 Although the arrest
ing officers did not know the identity of the two sleeping men and the
area searched fell outside the physical reach of the arrestees, the court
characterized the area surrounding the sleeping men as in the “con
structive reach’’ of the arrestees.149 While the court found the search ol
the end tables proper under the guidelines of Chimel, the Supreme Court
in Chimel did not make any reference to anything other than the actual
physical reach of the arrestees. Manarite encourages police to conduct
broad evidentiary searches without a search warrant and then to claim in
court that they were acting to protect themselves. Berryhill and
Manarite together demonstrate that courts seeking to determine the
legality of police action often will ratify questionable searches out of a
concern for arresting officers’ safety. This justified concern has led to an
unreasonable expansion of the scope of the area in which police may
search incident to arrest.
Courts also have approved extensive searches of arrestees’ homes on
the basis of police suspicion of the presence of third parties who could
destroy or conceal evidence.150151
Such security checks often yield evidence
that the police otherwise could not obtain without a search warrant. In
United States v. Blake,'*' for example, a third party at a narcotics arrest
who attempted to dispose of evidence was himself implicated by that

147. 314 F. Supp. 607 (S.D.N.Y. 1970), aff'd, 448 F.2d 583 (2d Cir.), cert, denied, 404
U.S. 947(1971).
148. Id. at 615. The arrestees in Manarite were suspected of conspiring to transport
obscene material for purposes of sale or distribution. Id. at 611. The arresting officers,
FBI agents, had a valid arrest warrant but no search warrant, even though they had
known of the arrestees’ possible involvement 15 days prior to the arrest. Id. at 611,613.
149. Id. at 615. The court termed the sleeping men “extensions of ... [the arrestees’]
physical presence. ..Id.
150. Compare United States v. Looney, 481 F.2d 31, 33-34 (5th Cir.), cert, denied, 414
U.S. 1070 (1973) (machine gun seized during security check admissible where police con
ducted search knowing defendant operated with confederates) and United States v.
Broomfield, 336 F. Supp. 179, 184 (E.D. Mich. 1972) (narcotics seized during security
search of entire house admissible since drugs easily could be disposed of by accomplice)
and People v. Mann, 61 Misc. 2d 107, 113, 305 N.Y.S.2d 226, 232 (Sup. Ct. 1969) (dictum)
(security check of apartment reasonable where police knew defendant did not act alone)
with United States v. Davis, 423 F.2d 974, 979 (5th Cir.), cert, denied, 400 U.S. 836 (1970)
(pistol seized from yard to prevent its removal or destruction by defendant’s family
inadmissible; fourth amendment considerations outweigh police need to obtain evidence).
151. 484 F.2d50 (8th Cir. 1973).
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evidence.152 While executing an arrest warrant against the defendant’s
roommate for possession and sale of narcotics, the arresting officer saw
Blake throw a purse down a laundry chute after the unexpected presence
of the police had prevented Blake from throwing it off the back balcony of
the apartment. The officers went to the basement and recovered the
purse from the bottom of the laundry chute.153 The Eighth Circuit con
doned the search of the chute on two alternative theories: the arresting
officers had a right to make a security check of the basement for possible
additional third parties after already discovering one additional person
on the premises and the warrantless search was justified by the need to
prevent the destruction of evidence.154 The second rationale recognizes a
genuine law enforcement imperative: the probable destruction or re
movable of evidence. The court apparently felt compelled by existing
case law precedent, however, to provide a security justification for the
search. Indeed, although the officers were looking for the purse dropped
by the defendant, the court termed their discovery of the purse inadver
tent.155
Subsequent cases strongly suggest that courts essentially have
ignored the arbitrary limits of Chimel.156 The Chimel standards would not
justify a search under the Blake circumstances, for example, because
the basement laundry chute was not within the area of immediate control
of the arrestee. The Supreme Court in Chimel should have established
practical yet limited guidelines to provide for the occasional necessity of

152. Id. at 53.
153. Id.
154. Id. at 54,56-57.
155. Id. at 57. The Eighth Circuit concluded that requiring the officers to procure a
search warrant in Blake would have unreasonably risked immediate destruction or
removal of the evidence, because the officers did not have probable cause to arrest or
detain the defendant. Id. at 54. The court distinguished United States v. Davis, observ
ing that the danger of destruction or removal of evidence in Davis was remote and no
accomplice was known to be present. Id. at 56; see 423 F.2d 974, 979 (5th Cir.), cert,
denied, 400 U.S. 836 (1970).
156. In sustaining a “fan out” security search of an arrestee’s entire apartment during
which a sawed-off shotgun was seized, the Eighth Circuit in United States v. Briddle
attempted to distinguish security searches from the search involved in Chimel. 436 F.2d 4,
8 (8th Cir. 1970), cert, denied, 401 U.S. 921 (1971). The court reasoned that the Chimel
standard of the area within the arrestee’s immediate control was not applicable because
there was no indication in Chimel that “any of the challenged items had been in the plain
view of any officer who ... was in a place where he had a right to be as part of a concededly
proper security check ....” Id. at 8. The court did not face the issue squarely, however,
since the Supreme Court in Chimel indicated that such security searches could not be con
ducted without a warrant. See 395 U.S. 752, 763 (1969).
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a search to prevent destruction of evidence.157 Justice White, dissenting
in Chimel, proposed an exception to the fourth amendment warrant re
quirement that would permit searches to prevent destruction of evidence.
The proposal would allow a warrantless search of the home at which an
arrest occurs if two conditions are met: the existence of probable cause to
believe seizable items are on the premises and the presence of other
exigent circumstances, such as a clear danger that evidence would be
destroyed if the police left the scene to obtain a search warrant.158 This
reasoning also could justify a warrantless search for evidence on the
person of any third party present. In failing to emphasize the warrant
requirement, Justice White’s proposal would further weaken fourth
amendment safeguards. The history of the search incident to arrest
doctrine provides telling evidence of this withering process: if a warrant
is not demanded, the police will not obtain warrants even when they have
ample time, and searches will extend far beyond the limits a warrant
would have imposed. The police also might falsely claim the existence of
exigent circumstances or themselves create a situation that would permit
the exception to be applied.159
To assure fourth amendment liberties, searches involving present or
suspected third parties at an arrest should be governed by more definite
standards. Courts should allow a Terry pat-down search of third parties
present at the scene of an arrest when police have a reasonable suspicion
that the third party is armed and dangerous. Police also should be per
mitted to search the area near third parties only when the officer knows
of specific and articulable facts creating a reasonable suspicion that such

157. Several commentators have proposed standards by which the validity of warrant
less searches would be determined. See ALI Model Code of Pre-Arraignment Pro
cedure § SS 230.5 (Official Draft No. 1, 1972) (warrantless search approved if arrestee in
or on premises and in view of circumstances police have reason to believe evidence present
is likely to be removed before warrant could be obtained); Comment, Third Party Destruc
tion of Evidence and the Warrantless Search of Premises, 1971 U. III. L.F. Ill, 121
(search approved where probable cause to believe third party present, immediate action
necessary to prevent destruction of evidence, probable cause did not exist before police
arrived, and police did not create exigent circumstances).
158. Chimel v. California, 395 U.S. 752, 773-75 (White, J., with Black, J., dissenting).
159. See generally Note, Police Practices and the Threatened Destruction of Tangible
Evidence, 84 Harv. L. Rev. 1465 (1971). To prevent police abuse and assure an arrestee’s
fourth amendment rights and yet prevent the destruction of evidence, the premises should
be impounded while the police obtain a search warrant. See id. at 1474,1477-81 (suggested
guidelines for impoundment); cf. United States v. van Leeuwen, 397 U.S. 249, 252 (1970)
(29 hour detention of package at post office while search warrant obtained not violative of
fourth amendment).
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persons may reach for a weapon and use it.160 No other searches of third
parties should be allowed. The Chimel standard of “area within the
arrestee’s immediate control” is arbitrary, and the requirement of prob
able cause should apply to all broad area evidence searches that are
undertaken because of the threat that third parties may destroy or con
ceal evidence. The balance between the government’s interest in preserv
ing evidence and the fourth amendment guarantee of privacy is identical
whether the destruction or concealment of evidence is threatened by the
arrestee or by third parties.
Chimel dictates that warrantless searches for evidence never be per
mitted outside the area within the arrestee’s immediate control; this
mandate applies even where the arresting officer knows of specific facts
that establish probable cause to believe evidence on the premises or on
the person of a third party is likely to be destroyed or concealed if a
search is not conducted immediately. Such evidence searches should be
allowed, but only in exceptional circumstances where it is impractical to
obtain a warrant. If police anticipated before the arrest that evidence
would be present, however, the police should obtain a search warrant and
a warrantless search would not be allowed.161 Mere suspicion or fear that
evidence would be destroyed or concealed should not per se justify a
warrantless search for evidence; the interests protected by the fourth
amendment’s warrant requirement are to be preferred over the risk of
destruction or loss of evidence. Although evidence will not necessarily be
destroyed or secreted when the police leave the scene to procure a search
warrant, once fourth amendment protections are breached by a warrant
less search, an individual’s privacy cannot be restored if the search later
is invalidated.
Reinvigorating the Warrant Process:
The Need for Telephonic Search Warrants

Post-CAimel experience clearly indicates that judicial restrictions on
police authority to search, especially those widely perceived as
arbitrary,162 cannot alone assure that the police will comply with the
intent of the fourth amendment by obtaining search warrants whenever
practical. New procedures must be devised that will simplify the warrant
160. Allowing a search of the area around third parties presenting a danger to police
fosters the governmental interest in protecting law enforcement personnel. An alternative
that intrudes less on fourth amendment rights would require the arresting officer to
request that third persons move away from the area where weapons may be secreted.
161. See Coolidge v. New Hampshire, 403 U.S. 443, 470-71 (1971).
162. See generally Carrington, supra note 59, at 591-94.
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process and encourage police officers to obtain search warrants. By
providing effective law enforcement techniques, the new process will
further the privacy expectations of citizens and thereby improve citizen
police relations.
Studies on search warrants reveal that police will not obtain search
warrants, even when they have the time, unless required to do so by the
courts.163 The Harris and Rabinowitz decisions actually encouraged
police not to obtain search warrants by approving intensive and wideranging searches incident to arrest. In Chimel the Court sought to limit
police reliance on the search incident to arrest exception by emphasizing
the need to obtain search warrants.164 Whether more warrants have been
obtained as a result of Chimel, however, is questionable.165 The search
incident to arrest exception continues to provide police with a convenient
alternative to the warrant process166 and encourages pretext arrests that
163. More than 90 percent of all searches coming to the attention of courts at all levels
in recent years involved searches incident to arrest. L. Tiffany, D. McIntyre &
D. Rotenberg, supra note 5, at 122. Figures reflecting the dearth of warrants obtained by
police in the period after Harris and Rabinowitz are astounding. During the years 1956
and 1957, 29 search warrants were issued in Detroit, 30 in Milwaukee, and 17 in Wichita;
the statistics for these three cities had changed little by 1967. Id. at 100. A Minneapolis
city official could recall only two search warrants from 1929 to 1954, and the city had no
record of any warrants issued between 1954 and 1961. Kamisar, On the Tactics of PoliceProsecution Oriented Critics of the Courts, 49 Cornell L.Q. 436, 441 (1964). In 1966,
29,084 serious crimes were reported in San Francisco, but police obtained only 19 search
warrants. ABA Standards Relating to the Urban Police Function 256 (Tentative
Draft 1972).
164. See Chimel v. California, 395 U.S. 752, 763 (1969).
165. Studies made on the effect of Mapp v. Ohio on police conduct indicate that
Supreme Court mandates in the search and seizure area can have an impact on police
behavior. L. Tiffany, D. McIntyre & D. Rotenberg, supra note 5, at 100; see 367 U.S.
643 (1961) (states must exclude from criminal prosecutions evidence obtained in violation
of fourth amendment). Prior to Mapp, few search warrants had been issued in New York
City, but from 1961 to 1963 over 5000 warrants were issued in that city. L. Tiffany, D.
McIntyre & D. Rotenberg, supra at 100. The total number of narcotics misdemeanor
cases in New York City also fell dramatically in the year after the Mapp decision. Police
generally had 30 percent fewer narcotics cases in 1962, and narcotics specialists had 47
percent fewer cases in 1962 than in 1961. Chevigny, Police Abuses in Connection with the
Law of Search and Seizure, 5 Crim. L. Bull. 3, 9 (1969). These figures suggest that a
significant number of policemen chose not to make arrests in violation of the Mapp stan
dards. Id.
166. L. Tiffany, D. McIntyre & D. Rotenberg,supra note 5, at 105. The authors note:
A search incident to arrest is more often relied upon by the police than alternative
methods of searching, such as by a search warrant, primarily because adminis
tratively it is more convenient. There are no written forms to complete, no need to
present evidence to the magistrate or prosecutor on the question of probable
cause prior to the search, and hence there is minimal expenditure of time in the

80

The Georgetown Law Journal

[Vol. 64:53

allow police to search for evidence of other crimes.167
One explanation for the figures showing minimal reliance on search
warrants is that as a practical matter police do not have time to obtain
them. An arrest coming after “hot pursuit” supports this reasoning;
when police arrest a suspect just after commission of the crime, the
circumstances often will establish probable cause to believe that evidence
of the crime is still on the person.168 The popular image of the police
officer catching the criminal in hot pursuit, however, should be qualified.
Statistical studies indicate that almost 50 percent of all arrests are made
within two hours of the crime;169 about 45 percent of all arrests occur
more than one day after the crime, and nearly 35 percent are made after
one week has passed.170 Proponents of warrantless arrests argue that by
the time probable cause to arrest exists, the police must move quickly
since the defendant will already be alerted.171 But in at least 45 percent of
the arrests made the police do have time to obtain an arrest warrant; if
the defendant has not left the jurisdiction by the first day after the crime,
he probably will not leave.172
The facts of Chimel illustrate that police often have time to obtain a
search warrant but instead rely on the search incident to arrest excep
investigation of a case. The search incident to arrest also has the advantage of
making an immediate search possible without the delay required to obtain a
warrant.
Id. at 122.
167. Id. at 131-32. Tiffany, McIntyre, and Rotenberg emphasize the willingness and
ability of the police to use the search incident to arrest doctrine as a pretext to search for
evidence of other crimes by quoting police officers:
[Y]ou can always get a guy legitimately on a traffic violation if you tail him for a
while, and then a search can be made.
You don’t have to follow a driver very long before he will move to the other side
of the yellow line and then you can arrest and search him....
Id. at 131.
168. See Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (no warrant required where
police arrived at house within minutes of report that robbery suspect entered). Justice
White has suggested that the fact of an arrest per se creates the exigent circumstances
justifying the search for weapons and evidence. Chimel v. California, 395 U.S. 752, 773
(1969) (White, J., withBlack, J., dissenting).
169. President s Commission on Law Enforcement and Administration of Justice,
Task Force Report: Science and Technology 96 (1967).
170. Id. In terms of cumulative figures, the arrest rate is as follows: after 30 minutes, 36
percent arrested; after two hours, 48 percent arrested; after eight hours, 51 percent
arrested; after one day, 55 percent arrrested; after one week, 65 percent arrested; and
after one month, 95 percent arrested. Id.
171. See Chimel v. California, 395 U.S. 752, 776-81 (1969) (White, J., with Black, J., dis
senting).
172. See Presidents Commission on Law Enforcement and Administration of
Justice, supra note 169, at 96.
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tion. In Chimel the police knew the identity of the defendant and where
he lived; moreover, they had obtained an arrest warrant for a crime that
had been committed one month earlier. The question should be asked:
Why was no search warrant obtained when it was quite practicable to get
one? The Supreme Court ignored this question by assuming that
searches incident to an arrest always are justified if conducted within a
proper scope and duration. Because over a month had passed since the
commission of the crime for which the defendant in Chimel was arrested,
however, it was unlikely the suspect would have had evidence of that
crime on his person. No genuine exigent circumstances can justify a
warrantless search in such a case; if probable cause exists to believe that
the suspect will be carrying evidence of the crime, the police have time to
obtain a warrant. A blanket rule allowing a search of the person of the
arrestee incident to an arrest lacks a rational basis.
Police will accept a new warrant process and use it effectively only if
the procedures are practical for law enforcement. A basic rule, therefore,
should provide that law enforcement authorities obtain search warrants
whenever practicable. The “whenever practicable’’ standard should
apply to searches incident to arrest, since the search incident exception
has spawned the greatest abuse of the fourth amendment. Police should
receive appropriate training, of course, and departmental policy and
regulatory supervision should exist to enforce the rule.
To encourage and make more practical this rule, the police should be
allowed to obtain warrants over the telephone. A telephonic search
warrant process clearly would provide a practical alternative to existing
procedures.173 During a recorded telephone conversation, the officer
makes a sworn statement requesting the issuance of a search warrant
and presenting the facts giving probable cause to search. This statement
would be tantamount to an affidavit and would be transcribed for later
reference. The magistrate’s oral authorization to conduct the search
would permit the requesting officer to sign the judge’s name on a
duplicate warrant form, which is deemed a proper search warrant. The
judge signs and files the original warrant with the court clerk. Following
execution of the warrant, the officer files with the court the duplicate and
the original warrant, the inventory of the search, and the transcription of
the recorded conversation.174
173. See National Advisory Commission on Criminal Justice Standards and
Goals, Police 95 (1973). “(EJvery State [should] enact legislation that provides for the
issuance of search warrants pursuant to telephoned petitions and affidavits from police
officers.” Id.
174. A few states have provided for telephonic search warrants. See Ariz. Rev. Stat. §
13-1444 (Supp. 1973); Cal. Penal Code § 1526 (West Supp. 1975).
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Adoption of a telephonic search warrant system by police throughout
the country would enhance both the reality and the appearance of justice.
The police could obtain warrants easily and rapidly on a showing of prob
able cause, citizens would know that judicial approval by a neutral
magistrate preceded police invasion of their privacy, and the courts
would have a workable means to deter unlawful or undesirable police
conduct. The availability of the recording and transcription of the con
versation between the policeman and the magistrate serves two
purposes. The accused could determine that the process had protected his
rights against unreasonable search and seizure, and the police would
have the assurance that the search will be upheld on subsequent review
as long as the conversation reveals probable cause to search.175
Simplification of the warrant system will benefit the police in several
ways. By obtaining a search warrant before conducting an investigation,
the police often will find that individuals affected by the warrant are
more willing to cooperate.176 The warrant indicates to these persons that
the search does not result from a spur-of-the-moment decision but from a
deliberate conclusion reached by the police and by a judicial officer. The
existence of a search warrant also can minimize the chance of objections
to the search by other concerned individuals or members of the general
public. The warrant will minimize the possibility of an altercation by
allowing the policeman to explain that he is only doing his duty in
carrying out the warrant’s command.177 Even when it appears that the
officer himself demanded the warrant, the suspect will see that others
concurred in his decision.178 These advantages of obtaining a warrant will
reinforce continued adherence to the warrant process. The most
important benefit resulting from improving the warrant process is the in
creased citizen respect, cooperation, and support for law enforcement
efforts. In 1966 the President’s Commission on Law Enforcement and
Administration of Justice concluded that police estrangement from the

175. The procedure assumes that magistrates are sufficiently independent of the police
and have adequate training to make an informed determination of whether probable cause
exists. Reinvigorating the warrant process might stimulate the states to upgrade the
magistrate function as the federal government already has done. See Federal Magistrates
Act, 28 U.S.C. § 636 (1970) (jurisdiction and powers of federal magistrates). Even if magis
trates “rubber stamp” telephonic requests for warrants, the establishment of an early
record presenting the facts creating probable cause will be useful in later suppression
hearings.
176. W. LaFave, Arrest: The Decision to Take a Suspect Into Custody 44-45
(1965).
177. Id. at 45.
178. Id.
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community and the courts is the biggest problem confronting law en
forcement, and that this estrangement is an urgent problem in cities.179
The failure of courts to establish standards that allow police to enforce
the law effectively, consistent with constitutional mandates, has contri
buted to the perceptions of many individuals and community groups that
police actions are often unauthorized, unjustified, and illegal. Any
measure that will encourage police to seek search warrants necessarily
will improve police relations with communities and ease the existing feel
ing of estrangement.
Conclusion

The doctrine of search incident to arrest should be reconsidered by the
Supreme Court because it is arbitrary and lacks a sound rationale. The
Chimel rule permitting a full scale search of the arrestee regardless of the
purpose and circumstances of arrest is overbroad; recent cases demon
strate that the standard enunciated by the Court in Chimel generally has
failed to achieve its primary purpose of limiting the Harris-Rabinowitz
rule regulating the scope of the search and therefore infringes unreason
ably on fourth amendment rights.
In Chimel the Court assumed that the objectives of the weapons search
and of the evidence search inextricably are related and concluded that
where the circumstances warrant a weapons search, a search for evidence
also is reasonable. In formulating a new standard the Court should
distinguish between weapons and evidence searches. The scope of the
warrantless search incident to arrest properly should be a function of the
different objectives of each type of search: weapon searches serve to pre
vent violence and escape while searches for evidence are conducted solely
to prevent the destruction or concealment of evidence. The Supreme
Court’s decision in Terry v. Ohio implicitly recognizes this distinction
between weapons and evidence searches in concluding that the protection
of police officers and others from violence merits greater concern than the
prevention of the concealment or destruction of evidence.
To assure the protection of police officers and still comply with the
fourth amendment’s mandate that all searches be reasonable, the follow
ing standard is proposed: first, all weapons searches incident to arrest
should be governed by the standard of Terry v. Ohio and should be
preceded by a reasonable suspicion that the arrestee or a third party
potentially is armed and dangerous; second, a search for evidence inci
179. 1 President s Commission on Law Enforcement and Administation of Justice,
The Police and the Community ii ( 1966).
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dent to arrest should be governed by the standard of probable cause and
a warrant should be obtained whenever practical.
The suggested standard effectively deals with the difficulties posed by
the presence of third parties at the scene of the arrest. Under Chimel,
police officers are not allowed to conduct warrantless searches outside
the area within the arrestee’s immediate control, even when probable
cause exists to believe third parties are present and may conceal or
destroy evidence. The suggested standard allows such searches in those
exigent circumstances where it would be impractical to obtain a search
warrant. By allowing evidence searches where there is probable cause
and where it would be impractical to obtain a warrant, the standard also
replaces the dual standard evidenced by the law of automobiles, where
the police may search without a warrant upon a showing of probable
cause, and the law governing residence searches, where the police can
not conduct a warrantless search. Evidence located in an automobile
does not have higher susceptibility to being disposed than does evidence
found in the home. In both situations, the nature of the evidence and the
likelihood of its destruction or concealment in the particular cir
cumstances should be evaluated according to the suggested standard.
The warrantless search incident to arrest exception to the fourth
amendment has emasculated the Constitution’s warrant requirement;
today, the search warrant process is used rarely. Modem technology and
procedures, such as telephonic search warrants, should be utilized in con
junction with the proposed standard in an effort to make it more practi
cal for police officers to obtain search warrants. Such procedures re
cognize the time constraints under which police officers often operate and
still assure compliance with the fourth amendment. By imposing a new
standard on searches incident to arrest that requires police officers to
obtain search warrants, the courts would reduce the need and op
portunity for pretext arrests. Moreover, by revitalizing the warrant re
quirement, courts undoubtedly would increase citizen respect,
cooperation, and support for law enforcement, the factors upon which the
success of law enforcement ultimately depends.
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COMMENTS
FEDERAL QUESTION JURISDICTION
INTERPRET INTERSTATE COMPACTS

TO

The interstate compact, an agreement enacted by the legislature of
each signatory state and consented to by Congress,1 has been hailed as a
mechanism uniquely capable of dealing with regional problems beyond
the jurisdiction of a single state and unsuited to national legislation.2 To
accomplish its objectives, an interstate compact often establishes a
multi-state administrative or regulatory agency.3 The existence of such

1. U.S. Const, art. I, § 10, cl. 3 (Congress must approve interstate compacts). The
consent requirement ensures that Congress will determine whether an agreement is a con
stitutionally prohibited “Treaty, Alliance, or Confederation,’’ or a permissible “Agreement
or Compact.’’ Compare U.S. Const, art. I, § 10, cl. 1 with id. cl. 3. By granting, with
holding, or conditioning its consent, Congress also protects the interests of the federal
government and of states not parties to the compact. See Petty v. Tennessee-Missouri
Bridge Comm’n, 359 U.S. 275, 282 n.7 (1959) (quoting Frankfurter & Landis); Frankfurter
& Landis, The Compact Clause of the Constitution—A Study in Interstate Adjustments,
34 Yale L.J. 685, 694-95 (1925). According to traditional theory, congressional consent
constitutes the sole impediment to the exercise of a state’s sovereign power freely to con
clude agreements with other states. See Hinderlider v. La Plata River & Cherry Creek
Ditch Co., 304 U.S. 92, 106-07 (1938); Rhode Island v. Massachusetts, 37 U.S. (12 Pet.)
657, 725(1838); Poole v. Fleeger, 36 U.S. (11 Pet.) 185, 209 (1837).
Not all compacts, however, require congressional consent. The Supreme Court has ruled
that Congress’s consent is required only for interstate agreements that increase the politi
cal power of states and potentially interfere with the supremacy of the United States. See
Virginia v. Tennessee, 148 U.S. 503, 518-19 (1893). But cf. Engdahl, Characterization of
Interstate Arrangements: When Is a Compact Not a Compact?, 64 Mich. L. Rev. 63, 101
(1965) (modern cooperative compacts do not require congressional consent).
2. See Frankfurter & Landis, supra note 1, at 729. See also C. Warren, The Supreme
Court and Sovereign States 69-71 (1924). Frankfurter and Landis viewed the compact
as a device that circumvents the institutional problems of judicial and legislative solutions
to regional development. See Frankfurter & Landis, supra at 685. Adjudication of inter
state conflicts under the Supreme Court’s original jurisdiction places a heavy burden on
the Court and eliminates the possibility of desirable political compromise. See id. at 696,
705-06. Moreover, state legislation cannot deal effectively with a problem transcending
state boundaries, Congess’s power is hampered by constitutional limitations, and Con
gress’s expertise is doubtful since it must account for regional interests, regional wisdom,
and regional pride. Id. at 707-08.
3. See, e.g., Tahoe Regional Planning Compact, Cal. Govt Code §§ 66800-01 (1966),
and Nev. Rev, Stat. §§ 277.190-.230 (1973), consented to by Congress, 83 Stat. 360
(1969); Washington Metropolitan Area Transit Authority Compact, D.C. Code § 1-1431
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an agency, in turn, often requires judicial supervision to ensure that the
agency is carrying out its mandated duties. Since a state court’s concern
may focus more on promoting the interests of the state in which it sits
than on protecting the national interests embodied in the compact,
plaintiffs seeking to challenge actions of a compact agency may desire a
federal forum. These litigants often cannot invoke federal diversity juris
diction,45 however, and therefore must argue that a federal court has
federal question jurisdiction to hear their challenge.
The United States Court of Appeals for the Ninth Circuit in League to
Save Lake Tahoe v. Tahoe Regional Planning Agency3 recently became
the first court to uphold federal question jurisdiction to interpret inter
state compact provisions.6 In Lake Tahoe the League to Save Lake
(1973), and Md. Code Ann. art. 41, §§ 317-1 to -86 (1971), and
Code §§ 56-529,-30
(1973), consented to by Congress, 80 Stat. 1324 (1966), as amended, 86 Stat. 466 (1972);
Port of New York Authority Compact, N.J. Stat. Ann. §§ 32:1-1 to -35 (1963), and N.Y.
Unconsol. Laws §§ 6401-23, 6451 to 6468 (McKinney Supp. 1964), consented to by Con
gress, 42 Stat. 174 (1921), as amended, 42 Stat. 822 (1922). See generally F. Zimmerman &
M. Wendall.The Interstate Compact Since 1925,13-29(1951).
4. One potential impediment to diversity jurisdiction is the fact that neither a state nor
“an arm or alter ego” of the state is a “citizen” for purposes of diversity. Moor v. County
of Alameda, 411 U.S. 693, 717-18(1973). Where a compact agency has powers to sue and be
sued on its own behalf, to contract, and to allocate its costs among counties or state,
however, the courts should not consider that agency an “arm” of each state. Cf. id. at 71719 (county not alter ego of state where county can levy taxes and issue bonds imposing
only guaranty obligation on state). A second impediment is the complete diversity require
ment, which limits diversity jurisdiction to suits where no party is a citizen of the same
state as an opposing party. See Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 159 (1806).Thus,
whether a compact denominates the compact agency as a political subdivision or as a
corporation of each party state, the agency is considered a citizen of each state for di
versity purposes. See Illinois v. Milwaukee, 406 U.S. 91,97-98 (1972) (political subdivision
is citizen of both states for diversity purposes); Delaware River Joint Toll Bridge Comm’n
v. Miller, 147 F. Supp. 270, 272-73 (E.D. Pa. 1956) (multistate public corporation is citizen
of each compacting state). Even assuming that the compact agency is a “citizen,” there
fore, the complete diversity requirement often precludes diversity jurisdiction, since citi
zens of the compacting states are more likely to sue a compact agency than are non
citizens.
5. 507 F.2d 517 (9thCir. 1974), cert, denied, 420 U.S. 974 (1975).
6. Id. at 521-22. Six federal district court cases had rejected similar jurisdiction claims
before Lake Tahoe. See Kheel v. Port of N.Y. Authority, 331 F. Supp. 118, 120 (S.D. N.Y.
1971), aff'd on other grounds, 457 F.2d 46 (2d Cir.), cert, denied, 409 U.S. 983 (1972);
National Cold Storage Co. v. Port of N.Y. Authority, 286 F. Supp. 1016, 1018 (S.D.N.Y.
1968); Port Authority Bondholders Protective Comm. v. Port of N.Y. Authority, 270 F.
Supp. 947, 949-50 (S.D.N.Y.), aff'd on other grounds, 387 F.2d 259 (2d Cir. 1967); Rivoli
Trucking Corp. v. American Export Lines, 167 F. Supp. 937, 939 (E.D.N.Y. 1958); Dela
ware River Joint Toll Bridge Comm’n v. Miller, 147 F. Supp. 270, 273-74 (E.D. Pa. 1956);
Delaware River Joint Toll Bridge Comm’n v. Stults, 146 F. Supp. 241, 242-43 (D.N.J.
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Tahoe, the Sierra Club, and several citizens sought declaratory and in
junctive relief against the Tahoe Regional Planning Agency*
7 in federal
district court.8 The complaint alleged that the Agency had failed to adopt
a “regional plan” within the meaning of the compact,9 to establish or
dinances required by the compact,10 to set forth ordinances that effectu
ate the regional plan,11 and to prepare an environmental information
statement.12 The United States District Court for the Eastern District of
California granted defendant’s motion to dismiss for lack of subject
matter jurisdiction, holding that the suit did not arise under the
Constitution13 or the laws of the United States.14
1956). Subsequent to Lake Tahoe only one district court outside the Ninth Circuit has ac
cepted federal question jurisdiction. See Yancoskie v. Delaware River Port Authority, 385
F. Supp. 1170,1172-73 (D.N.J. 1974), appeal docketed, No. 75-1142, 3d Cir., Feb. 18, 1975.
The Second Circuit also has indicated that it might accept jurisdiction in such a situation
See Port Authority Bondholders Protective Comm. v. Port of N.Y. Authority, 387 F.2d
259, 261 n.l (2d Cir. 1967) (dictum); note 82 infra and accompanying text.
7. The Tahoe Regional Planning Agency was created by the Tahoe Regional Planning
Compact. Cal. Govt Code §§ 66800-01 (1966), and Nev. Rev. Stat. §§ 277.190-.230
(1973), consented to by Congress, 83 Stat. 360 (1969). See generally Note, Regional
Government for Lake Tahoe, 22 Hast. L.J. 705 (1971) (history of Tahoe Regional Planning
Compact).
8. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, No. S-2989 (E.D.
Cal. Nov. 27, 1973), rev'd, 507 F.2d 517 (9th Cir. 1974), cert, denied, 420 U.S. 974 (1975)
(unpublished opinion). The complaint also sought injunctive relief against several parties
whose development projects the Agency had approved. See Brief for Appellants at 3,
League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517 (9th Cir.
1974), cert, denied, 420 U.S. 974 (1975).
9. Brief for Appellants at 9-10 (adopted “regional plan” will cause substantial envi
ronmental damage).
10. Id. at 10 & n.2 (no ordinances concerning water purity and clarity, solid waste dis
posal, outdoor advertising, flood plain protection, air pollution, or watershed protection).
11. Id. at 11-12 (agency’s land use ordinance overlooks carrying capacity of land in
setting forth maximum impervious surface coverage restrictions).
12. Id. at 11 (by requiring that Agency maintain environmental information in form
suitable and available to public, compact necessitates environmental information state
ment).
13. See League to Save Lake Tahoe v. Tahoe Regional Planning Agency, No. S-2989, at
2- 3 (E.D. Cal. Nov. 27, 1973), rev'd, 507 F.2d517 (9thCir. 1974), cert, denied, 420 U.S. 974
(1975) (unpublished opinion). The court reasoned that since the suit did not question the
validity of the congressional consent, the action did not require interpretation of the
Constitution, and consequently, the suit did not “arise under” the Constitution. Id; see
Port Authority Bondholders Protective Comm. v. Port of N.Y. Authority, 387 F.2d 259,
261 (2d Cir. 1967) (claim that compact agency exceeded scope of congressional consent
“arises under” Constitution).
14. See League to Save Lake Tahoe v. Tahoe Regional Planning Agency, No. S-2989, at
3-4 (E.D. Cal. Nov. 27,1973), rev'd, 507 F.2d517 (9th Cir. 1974), cert, denied, 420 U.S. 974
(1975) (unpublished opinion).
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On appeal, plaintiffs presented two arguments in contending that
interpretation of an interstate compact presents a federal question:
either congressional consent transforms a compact into a federal law or
construction of a compact requires application of federal common law.ls
A Ninth Circuit panel accepted plaintiffs’ argument that the compact
was a federal law and unanimously reversed the district court decision
without reaching the federal common law issue.15
16 Observing that the
Supreme Court twice has accepted certiorari to review state court de
cisions interpreting interstate compacts,17 the court found that the
Supreme Court implicitly has ruled that an interstate compact is a
“statute of the United States” for the purpose of establishing certiorari
jurisdiction under section 1257(3) of the Judicial Code.18 The Ninth
Circuit then reasoned that a “statute” under section 1257(3) is a “law”
within the meaning of section 1331(a)19 and concluded that a suit neces
sitating the construction of an interstate compact “arises under” federal
law.20 The Ninth Circuit’s determination in Lake Tahoe that an inter
state compact is a federal law for purposes of establishing federal juris
diction involves a novel line of reasoning that deserves analysis.
Interstate Compacts as Federal Law
CERTIORARI JURISDICTION ANALOGY

The Ninth Circuit found federal question jurisdiction in Lake Tahoe by
analogizing to the Supreme Court’s acceptance of certiorari jurisdiction
in Delaware River Joint Toll Bridge Commission v. Colburn.2' In
Colburn the highest state court had interpreted an interstate compact22
15. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517, 519
(9th Cir. 1974), cert, denied, 420 U.S. 974 (1975); see Illinois v. Milwaukee, 406 U.S. 91,99100 (1972) (need to apply federal common law supports federal question jurisdiction under
section 1331(a)).
16. 507 F.2d at 519,522.
17. Id. at 520-21; see West Virginia ex rel. Dyer v. Sims, 341 U.S. 22, 26 (1951);
Delaware River Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419, 427 (1940).
18. 507 F.2d at 520-22; see 28 U.S.C. § 1257(3) (1970); notes 21-61 infra and accom
panying text.
19. 507 F.2d at 522; see 28 U.S.C. § 1331(a) (1970); notes 62-77 infra and accompany
ing text.
20. 507 F.2d at 522; see notes 78-83 infra and accompanying text.
21. 507 F.2d at 521-22; see Delaware River Joint Toll Bridge Comm’n v. Colburn, 310
U.S. 419, 427(1940).
22. Delaware River Joint Toll Bridge Comm’n Compact, N.J. Stat. Ann. §§ 32:8-1 to -16
(1963), and 36 Pa. Ann. Stat. § 3401 (1961), consented to by Congress, 49 Stat. 1058
(1935).
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as requiring the compact agency to pay consequential damages to owners
of land abutting the agency’s bridge construction.23 In ruling that it had
jurisdiction to review the case, the Supreme Court stated simply that the
construction of a congressionally sanctioned compact involves a federal
right that the Court could review on certiorari under the forerunner of
section 1257(3) of the Judicial Code.24 The forerunner of section 1257(3)
provided for the exercise of certiorari jurisdiction where a litigant
claimed a right under the United States Constitution, or any treaty,
statute, or commission held or authority exercised under the United
States.25
Several factors in the Colburn opinion indicate that the Supreme
Court upheld certiorari jurisdiction on the theory that a compact is a
statute of the United States.26 The Court in Colburn relied on two earlier
Supreme Court decisions that had viewed a compact as a federal statute
where certiorari jurisdiction was not in question.27 Pennsylvania v.
23. Colburn v. Delaware River Joint Toll Bridge Comm’n, 123 N.J.L. 197, 199, 8 A.2d
563,564 (Ct. Err. &App. 1939), rev'd, 310 U.S. 419 (1940).
24. 310 U.S. at 427; see Act of Feb. 13,1925, ch. 229, § 237(b), 43 Stat. 937, as amended,
28 U.S.C.§ 1257(3) (1970).
25. Act of Feb. 13,1925, ch. 229, § 237(b), 43 Stat. 937, as amended, 28 U.S.C. § 1257(3)
(1970). See generally H. Hart & H. Wechsler, The Federal Courts and the Federal
System 439-441 (2d ed. 1973) (synopsis of statutory evolution of Supreme Court’s
authority to review state court decisions).
26. See Engdahl, Construction of Interstate Compacts: A Questionable Federal Ques
tion, 51 Va. L. Rev. 987, 1005-13 (1965). But see Henderson v. Delaware River Joint Toll
Bridge Comm’n, 362 Pa. 475, 485, 66 A.2d 843, 848, cert, denied, 338 U.S. 850 (1949)
(dictum) (certiorari upheld in Colburn because of congressional consent act, not because
compact is federal statute).
The Court in Colburn likely did not view a compact as a treaty since the Constitution
specifically distinguishes between a compact and a treaty. See U.S. Const, art. I, § 10;
Engdahl, supra at 1006. The Court also probably did not accept jurisdiction on the ground
that a compact creates rights pursuant to an “authority” of the United States under the
various and unclear definitions of that term. See, e.g., Yazoo & Miss. Valley R.R. v.
Clarksdale, 257 U.S. 10, 15-16 (1921) (jurisdiction upheld where disputed title acquired
under authority of United States marshal’s execution sale); Creswill v. Grand Lodge
Knights, 225 U.S. 246, 258-59 (1912) (jurisdiction upheld where plaintiff’s right to
incorporate based on federal incorporation act); Telluride Power Transmission Co. v. Rio
Grande W. Ry., 175 U.S. 639, 643 (1900) (jurisdiction statute intended exercise of “per
sonal” authority, not statutory grant of abstract right); McGuire v. Massachusetts, 70
U.S. (3 Wall.) 382, 385-86, 395-96 (1865) (question regarding license pursuant to federal
statute sufficient to confer federal jurisdiction). The possibility exists, however, that the
Court in Colburn did accept j urisdiction on the basis of a right claimed under the Constitu
tion. See note 51 infra and accompanying text. See also note 82 infra.
27. See Wedding v. Meyler, 192 U.S. 573, 582 (1904); Pennsylvania v. Wheeling &
Belmont Bridge Co., 54 U.S. (13 How.) 518, 559 (1851). The Supreme Court heard
Wedding on writ of error, the sole means for Supreme Court review of state court decisions
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Wheeling & Belmont Bridge Co.28 presented the issue of whether a bridge
over the Ohio River was unlawful and therefore a public nuisance.29
A Virginia statute permitted the bridge, and the defendant claimed
that only an act of Congress could render the bridge unlawful.30 The
Court found that an earlier compact between Virginia and Kentucky pro
scribed construction of the bridge and that the compact, when sanctioned
by Congress, had become a “law of the Union.’’31 Although ruling that
only an act of Congress could make the bridge unlawful,32 the Court rea
soned that the interstate compact was equivalent to a statute of the
United States.
The Court in Colburn found further support for certiorari jurisdiction
over interstate compacts in Wedding v. Meyler.33 The Supreme Court in
Wedding held that the same Virginia-Kentucky compact,34 to which
Congress had consented,35 was sufficient congressional legislation to
sanction Indiana’s jurisdiction over the Ohio River.36 Although Congress
had not granted this jurisdiction to Indiana in the congressional act that
made Indiana a state, Congress’s consent to the compact granting con
current jurisdiction over the Ohio River to Kentucky and the states to be
formed on the north shore of the river rendered the compact a federal
law.37 In citing Belmont Bridge and Wedding, the Court’s decision in
Colburn suggests that it based its finding of certiorari jurisdiction on the
theory that a compact to which Congress consents becomes a federal
statute.
One possible ground for asserting that the Court in Colburn did not
equate a compact with a federal statute lies in the Court’s failure to over

at the time; jurisdiction was founded on a denial of full faith and credit. 192 U.S. at 581;
see Act of Feb. 5, 1867, 14 Stat. 386, as amended, 28 U.S.C. § 1257 (1970). Since Belmont
Bridge involved a dispute between two states, it fell under the original jurisdiction of the
Supreme Court. 54 U.S. at 565; see Judiciary Act of 1789, § 13, 1 Stat. 73, as amended, 28
U.S.C. §1251(3) (1970).
28. 54 U.S. (13 How.) 518 (1851).
29. Id. at 556-69.
30. Id. at 564-65.
31. Id. at 565-66; Compact between Virginia and Kentucky, Va. Code § 7.1-6 (1973).
32. 54 U.S. at 563.
33. 192 U.S. 573 (1904).
34. Compact between Virginia and Kentucky, Va. Code § 7.1-6 (1973).
35. Congress never expressly consented to the Virginia-Kentucky compact but gave
implicit consent to the compact in legislation granting statehood to Kentucky. Green v.
Biddle, 21 U.S. (8 Wheat.) 1,38 (1823); see Act of Feb. 4,1791,1 Stat. 189.
36. 192 U.S. at 581-83; see Delaware River Joint Toll Bridge Comm’n v. Colburn, 310
U.S. 419,428(1940).
37. See 192 U.S. at 582-83.
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rule expressly Hinderlider v. La Plata River & Cherry Creek Ditch Co.,36
a case decided just two years earlier in which the Supreme Court denied
certiorari jurisdiction to review a state court’s interpretation of a com
pact.38
39 In Hinderlider the Court reversed a state court decision that had
upheld a private party’s right to share interstate water despite contrary
provisions in the compact.40 Claiming that the state court had denied the
38. 304 U.S. 92 (1938).
39. Id. at 109-10. The Court’s decision to reject certiorari jurisdiction in Hinderlider
rested firmly on the Court’s earlier decision in New York v. Central Railroad, in which the
Court denied jurisdiction to review on writ of error a state court’s interpretation of an
interstate compact. Id. at 109; see 79 U.S. (12 Wall.) 455, 456(1870). In Central Railroad
defendants argued that since a compact is not part of the congressional act of consent, the
compact is not a federal statute and its interpretation does not present a federal question.
See Engdahl, supra note 26, at 994-95 & n.39. Although this argument ignores the Court’s
prior holding in Belmont Bridge that congressional consent transforms a compact into a
federal statute, neither the Court nor counsel in Central Railroad cited Belmont Bridge.
See id. at 995-96.
Engdahl cites additional language in the Central Railroad opinion in arguing for a more
expansive reading that the case holds that neither an act giving congressional consent to
an interstate compact nor the compact itself is a statute within the meaning of the fore
runner of section 1257. Id. at 994-95. By recognizing that the complaint arose under the
compact, not the consent act, however, the Court did not have to rule on whether the
consent act is a statute for jurisdictional purposes. See New York v. Central R.R., 79 U.S.
(12 Wall.) 455, 456 (1870). Hence, any additional language in Central Railroad suggesting
that the Court would lack jurisdiction to hear a claim under the consent act because that
act is not a federal statute is mere dicta. Id.; see Delaware River Joint Toll Bridge
Comm’n v. Colburn, 310 U.S. 419, 427 (1940) (plaintiffs in CentralR.R. claimed no rights
under consent act).
By finding the congressionally-sanctioned compact a federal statute, Colburn impliedly
overruled the Central Railroad proposition that the consent act itself is not a statute. See
Engdahl, supra note 26, at 1028. Moreover, the later concept that Congress, in its consent,
creates federal law by adopting some state law and adding its own provisions must super
sede the earlier notion that the congressional consent act has no effect beyond giving the
consent of Congress to the compact between the states. New York v. Central R.R., 79 U.S.
(12 Wall.) 455, 456, (1870); see Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275,
280 (1959); notes 58-61 infra and accompanying text.
40. Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 109-10 (1938),
rev'g 101 Colo. 73, 70 P.2d 849 (1937). The plaintiff water company in Hinderlider sued to
enjoin the Colorado state engineer from shutting off the flow of the La Plata River.
Plaintiff claimed an entitlement to a percentage of the river’s water as a result of an earlier
Colorado state court decree. Id. at 98. The state engineer answered that a Colorado-New
Mexico compact provided that when the river flowed poorly, the Colorado and New Mexico
state engineers should distribute all of the water to the lands in each state for alternating
periods rather than requiring Colorado to deliver half of the river’s water to New Mexico.
Id. at 96-97; see La Plata River Compact, 37 Colo. Rev. Stat. §§ 63-101 to -102 (1974),
and N.M. Stat. Ann. ch. 75, § 34-3 (1973), consented to by Congress, 43 Stat. 796 (1925).
The Supreme Court reversed the Colorado high court’s rejection of the compact defense,
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validity of the compact, the defendants urged the Court to accept the
case based on its appellate jurisdiction because the compact constituted
a federal statute.*
41 The Court dismissed the appeal, however, finding that
the state court had not denied the validity of a federal statute.42
Although the Court expressly held that the compact was not a federal
statute, it stated in a footnote that its prior decisions conflicted on the
issue of whether interpretation of a compact presents a federal question.43
Moreover, the case did present a claim under the Constitution, denial of
a right arising under the federal common law of interstate stream appor
tionment,44 thereby providing a basis for the Court to accept the case by
a writ of certiorari.45 Thus, since the Court could find only a tenuous
ground for accepting appellate jurisdiction based on treating the
compact as a federal statute, it chose to accept the case by certiorari.4647
The Supreme Court implicitly overruled Hinderlider by accepting
certiorari in Colburn41 and citing only the Hinderlider footnote for the
proposition that the Court had long doubted the propriety of its previous
denials to review state court cases construing interstate compacts.4849
50
The
tenuous basis of the holding in Hinderlider^ may explain the Court’s
failure to overrule Hinderlider directly in Colburn. By expressly dis
approving New York v. Central Railroad,™ the sole precedent sup

reasoning that Colorado could award plaintiff no greater right than its own mere right to
an equitable share of the river’s water. 304 U.S. at 103-10. The compact, like a Supreme
Court adjudication of the interstate water rights, equitably delineated Colorado’s rights in
the water. See id.
41. 304 U.S. at 109-10; Act of Feb. 13, 1925, ch. 229, § 237(a), 43 Stat. 927, as amended,
28 U.S.C. § 1257 (1970) (setting forth preconditions for appellate jurisdiction).
42. 304 U.S. at 109 (relying on New York v. Central R.R.).
43. Id. at 110 n.12. Engdahl interprets this footnote as evidence of the Court’s intent to
clarify past confusion by holding authoritatively that a compact does not present a federal
question. See Engdahl, supra note 26, at 1004-1005.
44. See 304 U.S. at 110.
45. Id.; see Act of Feb. 13, 1925, ch. 229, § 237(a), 43 Stat. 927, as amended, 28 U.S.C. §
1257(1970).
46. 304 U.S. at 110.
47. See Engdahl, supra note 26, at 1012-13. But cf. Rivoli Trucking Corp. v. American
Export Lines, 167 F. Supp. 937, 940 (E.D.N.Y. 1958) (reliance on Hinderlider to reach al
ternate holding that compact not federal law).
48. See Delaware River Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419, 427-28
(1940).
49. See notes 43-46 supra and accompanying text.
50. 79 U.S. (12 Wall. >455(1870).
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porting Hinderlider, the Court in Colburn indicated its clear intent to
overrule Hinderlider.5'
The latest Supreme Court decision dealing with compacts, Petty v.
Tennessee-Missouri Bridge Commission,51
52 supports the conclusion that
the Court granted review in Colburn because a compact is a federal
statute.53 The plaintiff in Petty brought suit in federal district court
under the Jones Act,54 and the Supreme Court had to resolve whether the
compacting states had waived their eleventh amendment immunity in
tort suits brought in federal court against the defendant compact com
mission.55 Although recognizing that neither state’s law had waived im
munity, the Court held that under federal law the states had waived im
munity by accepting a condition imposed by Congress in its consent to
the compact.56 The Court interpreted the compact according to federal
law because states entering into a compact act under the Constitution
and with congressional approval.57
The theory invoked by the Court in Petty in concluding that
interpretation of a compact presents a question of federal law clarifies the
theoretical justification for viewing a compact sanctioned by Congress as
a federal statute.58 By giving its consent to a compact, Congress creates
51. See 310 U.S. at 427. It is improbable that the Court in Colburn accepted the holdings
of Central Railroad and Hinderlider that a compact is not a federal statute for purposes of
Supreme Court review and merely reversed the dictum in Central Railroad that the
congressional consent act is not a federal statute. Instead, the Court treated the Colburn
case as one necessitating construction of the compact and never inquired into the meaning
of the congressional consent. Id.
Moreover, although the defendant argued that construction of the compact was a ques
tion of federal common law which would arise under the Constitution, because of the com
pact’s subject matter, the Court never mentioned this claim and limited its holding to com
pacts “sanctioned by Congress.’’ See id. Engdahl, in turn, argues that congressional sanc
tion is irrelevant to a claim that the subject matter of a compact presents a question of fed
eral common law. Engdahl, supra note 26, at 1009-10, 1036. Therefore, the Court’s re
stricted holding in Colburn may reflect the Court’s rejection of jurisdiction based on
federal common law.
52. 359 U.S. 275 (1959).
53. See id. at 279-80.
54. Id. at 278; see Merchant Marine Act of 1920, § 33,46 U.S.C. § 688 (1970).
55. See 359 U.S. at 277-78.
56. Id. at 281-82. Justice Frankfurter wrote a vigorous dissent objecting to an interpre
tation of the compact that was contrary to the law of the party states and to the implica
tion of a waiver of eleventh amendment immunity from an ambiguous condition imposed
by Congress in its consent. See id. at 283-89 (Frankfurter, J., with Harlan & Whittaker,
JJ., dissenting).
57. Id. at 279-80.
58. See League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517,
522-23 &n.l3 (9th Cir. 1974), cert, denied, 420 U.S. 974 (1975).
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federal law both by incorporating state law and by composing its own
law.59 This congressional process compels the finding that the compact is
a federal statute.60 Moreover, although the Court in Petty could have
decided the case by interpreting only the congressional consent act, the
Court indicated that it was interpreting the entire compact as federal law
because Congress had adopted the compact by consenting to it.61
Having applied these Supreme Court precedents to determine that a
compact is a statute of the United States within the meaning of the
certiorari statute,62 the Ninth Circuit in Lake Tahoe next ruled that a
59. “Congress might of course adopt as federal law the law of either or both of the
States, [citations omitted] But Congress took no such step here.’’ Petty v. Tennessee-Mis
souri Bridge Comm’n, 359 U.S. 275, 280 (1959). See generally H. Hart & H. Wechsler,
supra note 25, at 491-94 (discussion of federal incorporation by reference to state law). Al
though Congress often sets out the complete texts of compacts within its consent act, no
court has attached significance to this formal incorporation of the compact in ruling that a
compact is a federal statute. See Engdahl, supra note 26, at 1018.
60. Congress may predicate its constitutional authority to enact a compact into federal
law on two alternative theories. One reason for requiring congressional consent to inter
state compacts under the compact clause of the Constitution is to supervise agreements
that may affect states not party to a compact. See Petty v. Tennessee-Missouri Bridge
Comm’n, 359 U.S. 275, 282 n.7 (1959) (quoting Frankfurter & Landis); Frankfurter &
Landis, supra note 1, at 694-95. Where compacts establish a multi-state agency, for ex
ample, congressional supervision of the agency’s subsequent operations is as essential to
the protection of nonparty states as is Congress’s initial decision concerning whether or
not to consent to the compact. Therefore, the compact clause arguably authorizes con
tinual congressional supervision through federal legislation, regardless of whether the sub
ject matter of the compact is within a constitutionally-enumerated power of Congress. See
Comment, Congressional Supervision of Interstate Compacts, 75 Yale L.J. 1416,1428-30
& n. 75 (1966). See also Tobin v. United States, 306 F.2d 270, 273 (D.C. Cir.), cert, denied,
371 U.S. 902 (1962). Although the District of Columbia Circuit in Tobin refused to consid
er whether Congress has an implied power to alter, amend, or repeal a compact under the
compact clause, the court did suggest that whenever a compact establishes an operating
agency, Congress has power to supervise that agency pursuant to its power to regulate
interstate commerce and provide for the national defense. Id. at 273. Consent to a
compact thus can be viewed as the exercise of Congress’s power to regulate interstate com
merce.
61. 359 U.S. at 279.
62. 28 U.S.C. § 1257(3) (1970); see 507 F.2d. at 521-22. In justifying the conclusion that
a court should treat a compact as the functional equivalent of a federal law, the court in
Lake Tahoe undermined two district court decisions reaching a contrary result. Id. at 51920 n.6, discussing Rivoli Trucking Corp. v. American Export Lines, 167 F. Supp. 137,13940 (E.D.N.Y. 1958) (improperly relied on Hinderlider to hold that neither compact nor act
granting congressional consent are “laws” within the meaning of section 1331(a)) and
Delaware River Joint Toll Bridge Comm’n v. Miller, 147 F. Supp. 270, 275-76 (E.D. Pa.
1956) (pre-Petiy decision that rights under compact lack requisite section 1331(a) federal
character). The appellate court cited Engdahl as authority for finding section 1331(a)
jurisdiction in Lake Tahoe. 507 F.2d at 522 n.9; see Engdahl, supra note 26, at 1025. See
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statute is a law for purposes of establishing district court jurisdiction.63
Although district court jurisdiction is narrower in scope than certiorari
jurisdiction, the difference does not derive from a “law” having a more
restrictive definition than a “statute.”64 Rather, the limited scope of dis
trict court jurisdiction stems from the section 1331(a) requirement, ab
sent from section 1257(3), that the suit arise under federal law.65 Courts
have developed two distinct requirements that limit the concept of
“arising under” in section 1331(a):66 the court must find that a suit
brought under section 1331(a) is based “directly” on federal law,67 and
the federal question must appear on the face of the well-pleaded com
plaint.68 In contrast, section 1257(3) allows certiorari jurisdiction if any
party presents a federal question within the broad scope of the constitu
tional grant of federal judicial power69 at any stage of the litigation.70 The
also Port Authority Bondholders Protective Comm. v. Port of N.Y. Authority, 387 F.2d
259, 261 n.l (2d Cir. 1967) (dictum) (section 1331(a) jurisdiction over construction of com
pact follows logically from Supreme Court’s acceptance of certiorari jurisdiction).
63. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517, 522
& n.ll (9th Cir. 1974), cert, denied, 420 U.S. 974 (1975); see 28 U.S.C. § 1331(a) (1970).
64. See 507 F.2d at 522 n.ll; cf. Nashville, C. & St. L. Ry. v. Taylor, 86 F. 168, 177
(C.C.M.D. Tenn. 1898), appeal dismissed per stipulation, 20S. Ct. 1022, modified on other
grounds sub nom. Taylor v. Louisville & N.R. Ry., 88 F. 350 (6th Cir.), cert, denied, 172
U.S. 647 (1898) (character of federal question for section 1257(3) same as for section
1331(a) except that section 1257(3) includes commission held and authoritites exercised
under United States).
65. See Doucette v. Vincent, 194 F.2d834,845-46 (1st Cir. 1952) (per curiam); Jordine v.
Walling, 185 F.2d 662, 668 & n.18 (3d Cir. 1950). Federal district courts that have denied
jurisdiction for claims based on interstate compacts usually have regarded the claims as
not arising under federal law rather than distinguishing between a statute under section
1257(3) and a law under section 1331(a). See note 82 infra and accompanying text.
66. See Cohen, The Broken Compass: The Requirement that a Case Arise "Directly"
under Federal Law, 115 U. Pa. L. Rev. 890, 893-96 (1967).
67. See id. at 896, 903-13; Mishkin, The Federal "Question" in the District Courts, 53
Colum. L. Rev. 157,165,168 (1953); note 80 infra and accompanying text.
68. See Louisville & N.R.R. v. Mottley, 211 U.S. 149,152(1908).
69. Although the language of both the constitutional grant of federal judicial power and
the statutory grant of district court jurisdiction in section 1331(a) states that the case
must arise under federal law, courts have interpreted the statutory grant of jurisdiction
more narrowly than the constitutional grant of power. See Romero v. International
Terminal Operating Co., 358 U.S. 354, 379 n.51 (1959); 13 C. Wright, A. Miller & E.
Cooper, Federal Practice and Procedure § 3562, at 400-01 (1975); Mishkin, supra note
67, at 160-61. Compare Gully v. First Nat’l Bank, 299 U.S. 109, 112 (1936) (under statu
tory jurisdiction federal question must be essential element of complaint) with Osborn v.
Bank of the United States, 22 U.S. (9 Wheat.) 326, 363 (1834) (under constitutional juris
tion federal question need be only one ingredient in case).
70. Compare Louisville & N.R.R. v. Mottley, 211 U.S. 149, 152 (1908) (under 1331(a),
plaintiff’s well-pleaded complaint must raise federal question) with Doucette v. Vincent,
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court in Lake Tahoe noted these differences between certiorari and dis
trict court jurisdiction but concluded that no distinction exists between a
statute under section 1257(3) and a law under section 1331(a); instead,
the differences in certiorari and district court jurisdiction result more
from “the differing stages of the litigation at which the jurisdictional
determination must be made.”71
Although the conclusion that a statute under section 1257(3) is a
federal law under section 1331(a) is logical, the crucial question concerns
whether Congress intended to include interstate compacts within its
grant of original jurisdiction to federal district courts.72 No direct
evidence of the congressionally intended scope of the 1875 Act has been
found. Some evidence of Congress’s purpose might be reflected, however,
in a 1962 act granting federal district courts concurrent jurisdiction with
the Supreme Court over suits involving the construction or application of
any interstate compact relating to pollution of interstate rivers where a
state, as a party to the compact, is a plaintiff.73 Although one purpose of
the statute is to provide a forum more suitable for litigating compact is
sues than that established under the Supreme Court’s original juris
diction,74 Congress may have enacted the 1962 statute because it
interpreted section 1331(a) to exclude interstate compacts.75 Other
features of the statute, including elimination of the jurisdictional amount
requirement and liberalized venue provisions, do not seem to provide suf

194 F.2d 834, 846 (1st Cir. 1952) (per curiam) (under section 1257(3) case may establish
federal question at any state of litigation).
71. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517, 522
& n.ll (9th Cir. 1974), cert, denied, 420 U.S. 974 (1975). But see 13 C. Wright, A. Miller
& E. Cooper, supra note 69, § 3563, at 421 & n.32 (section 1331(a) “laws” more narrowly de
fined than section 1257(3) federal questions; interstate compact may not constitute
“law” under section 1331(a)); American Law Institute, Study of the Division of
Jurisdiction Between State and Federal Courts 179-80 (1969) (some acts of Congress
not within section 1331(a); interstate compact apparently not section 1331(a) law).
72. C. Wright, Law of Federal Courts § 18, at 59 (2d ed. 1970); see Act of March 3,
1875, § 1,18 Stat. 470, as amended, 28 U.S.C. § 1331(a) (1970).
73. See Act of Oct. 15,1962, § 1,33 U.S.C. § 466g-l (1970).
74. See S. Rep. No. 2211,87th Cong., 2d Sess. 1 (1962).
75. The Senate Committee on the Judiciary stated that no statute specified that the dis
trict courts have jurisdiction over water pollution issues arising under an interstate com
pact. See id. at 2. The paragraph in which this statement appears indicates that the
Senate Committee made a study of federal court jurisdiction before reporting the bill. That
statement, however, is susceptible to two interpretations: Congress either considered that
section 1331(a) did not include cases arising under compacts or simply desired to assure
that jurisdiction over some kinds of compact cases did not flounder on section 1331(a)’s
questionable grant of power.
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ficient reasons for Congress to have enacted the law.76 Even if Congress
in 1962 believed section 1331(a) did not encompass cases arising under
compacts, however, that opinion provides only inconclusive evidence
that Congress did not intend in the 1875 Act to include compacts within
the scope of section 1331(a).77
After deciding that an interstate compact is a federal law within the
meaning of section 1331(a), the Ninth Circuit in Lake Tahoe had to de
termine whether the suit arose under that federal law.7879
In examining this
question, the court used one of the tests enunciated by the Supreme
Court in Gully v. First National Bank:™ a federally-created right must
be an essential element of the complaint to permit federal court juris
diction.80 Since the gravamen of plaintiffs’ suit was the alleged failure of
76. See Act of Oct. 15, 1962, § 1, 33 U.S.C. §§ 466g-l(b), (d) (1970). Since 1958 the
general jurisdictional amount requirement of section 1331(a) has been $10,000. See Act of
July 25, 1958, § 1, 28 U.S.C. § 1331(a) (1970). Elimination of this requirement in the 1962
Act seems unimportant since interstate water pollution controversies usually would ex
ceed $10,000. Section 466g-l provides that proper venue lies in any judicial district where
the acts of pollution occur. Act of Oct. 15, 1962, § 1, 33 U.S.C. § 466g-l(d) (1970). This
represents a liberalization of the existing venue requirement in 1962, since at that time the
venue statute in federal question cases limited plaintiffs to the judicial district where all
defendants resided. See Act of June 25, 1948, ch. 87, § 1391(b), 62 Stat. 935, as amended,
28 U.S.C. § 1391(b) (1970). Liberalization of venue is not essential to the effectiveness of
section 466g-l, however, since a state could sue several party states and out-of-state
polluters in separate actions.
77. In an analogous area courts have inferred Congress’s intent in enacting section
1331(a) from other acts of Congress. Thus, in Paduano v. Yamashita Kisen Kabushiki
Kaisha, the court held that section 1331(a) does not alter the established maritime prin
ciple disallowing jury trials because that section does not confer federal question juris
diction over admiralty suits. 221 F.2d 615, 619 (2d Cir. 1955). One reason for the court’s
conclusion was that Congress had passed statutes prior and subsequent to 1875 that spe
cifically granted a right to jury trial. See id. These enactments may indicate a course of
conduct in which Congress negates the general rule by specifically providing for jury trial
in maritime cases and therefore would not impliedly grant the right, as in 1875. See
Romero v. International Terminal Operating Co., 358 U.S. 354, 371 (1958). But enactment
of a statute almost a century later that grants rights that may be inherent in an 1875
statute is a weak indication that Congress did not intend to grant the right in the earlier
statute.
78. 507 F.2d at 522.
79. 299 U.S. 109(1936).
80. 507 F.2d at 519, 522; see Gully v. First Nat’l Bank, 299 U.S. 109, 112 (1936). In
addition to the test used by the court in Lake Tahoe, the Court in Gully states several
alternative tests of “arising under", including: the federal right must be such that one
interpretation of the Constitution or federal law will support the claimed right while an
other interpretation will defeat it; the federal right must create plaintiff’s cause of action;
and the federal right must be basic and definite and not merely collateral or possible in
plaintiff’s cause of action. 299 U.S. at 112-15, 118. These tests have led to contradictory re
sults since no single definition of "arising under" explains all prior Supreme Court

100

The Georgetown Law Journal

[Vol. 64: 87

the Tahoe Regional Planning Agency to comply with the compact’s re
quirements, the Ninth Circuit found that the district court would need to
interpret the compact’s provisions.81 Thus, plaintiffs’ federally-created
rights were an essential element of the complaint82 because interpretation
decisions. See 13 C. Wright, A. Miller & E. Cooper, supra note 69, § 3562, at 414; Chad
bourn & Levin, Original Jurisdiction of Federal Questions, 90 U. Pa. L. Rev. 639, 667-71
(1942); Currie, The Federal Courts and the American Law Institute: Part II, 36 U. Chi. L.
Rev. 268, 276-77 (1969). See also Cohen, supra note 66, at 905-06 (results of Supreme
Court cases suggest pragmatic factors govern determination in borderline cases).
81. 507 F.2d at 519.
82. A suit by or against a compact agency that is founded upon breach of contract,
negligence, or any other state cause of action does not arise under federal law because any
claimed federally-created rights do not comprise an essential element of such a suit. Even
if the suit requires interpretation of a compact to determine whether the states have
waived immunity, this federal issue properly arises in defendant’s answer and therefore
does not satisfy the well-pleaded complaint rule. See note 68 supra and accompanying
text. But see Yancoskie v. Delaware River Port Authority, 385 F. Supp. 1170, 1172-73
(D.N.J. 1974), appeal docketed, No. 75-1142,3d Cir., Feb. 18,1975 (federal question juris
diction upheld in suit alleging compact agency’s negligence apparently because waiver of
immunity claim required interpretation of compact). This difference in the posture of a
nonjusticiable federal claim allowed the Court in Lake Tahoe to distinguish prior cases
denying jurisdiction in compact disputes where the claim did not arise under the compact.
See 507 F.2d at 519 & n.6; e.g., National Cold Storage Co. v. Port of N.Y. Authority, 286
F. Supp. 1016,1018 (S.D.N.Y. 1968) (lease dispute with compact agency); Port Authority
Bondholders Protective Comm. v. Port of N.Y. Authority, 270 F. Supp. 947, 949-50
(S.D.N.Y.), aff'd on other grounds, 387 F.2d 259 (2d Cir. 1967) (breach of contract suit
against compact agency); Delaware River Joint Toll Bridge Comm’n v. Miller, 147 F.
Supp. 270, 273-74 (E.D. Pa. 1956) (suit by compact commission against former commis
sioner for money received); Delaware River Joint Toll Bridge Comm’n v. Stults, 146 F.
Supp. 241, 242-43 (D.N.J. 1956) (suit similar to Miller).
The decision in Port Authority Bondholders may present yet another judicial modifica
tion of the arising under precondition to federal court jurisdiction. Plaintiffs in Port
Authority Bondholders alleged that construction of the World Trade Center, although
authorized by New Jersey and New York statutes, would violate the terms of the 1921
congressional consent to the Port Authority compact. 387 F.2d at 260; see Joint
Resolution of Aug. 23, 1921, art. 7, 42 Stat. 177. The court held that the plaintiffs’ claim
arose under the Constitution and laws of the United States even if the consent act were
not a “law” of the United States within the meaning of section 1331(a). 387 F.2d at 261,
262 n.2; accord, Kheel v. Port of N.Y. Authority, 331 F. Supp. 118, 120 (S.D.N.Y. 1971),
aff'd on other grounds, 457 F.2d 46 (2d Cir.), cert, denied, 409 U.S. 983 (1972). In holding
that the suit arose under the Constitution, if not the laws of the United States, the Second
Circuit broadly interpreted the “arising under” requirement. The suit potentially involved
two issues: whether building the World Trade Center was within the scope of the congres
sional consent, and if not, whether the compact clause of the Constitution required addi
tional congressional consent for the state acts authorizing the project. See 387 F.2d at
261. The Second Circuit held, however, that the suit arose under the Constitution even
though the court might never reach the second question, the only issue calling for constitu
tional interpretation. That reasoning suggests that any suit involving interpretation of a
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of federal law, the interstate compact, necessarily would precede
adjudication of those rights.*83
Federal Common Law

The Supreme Court has proscribed the federal courts’ power to create
general federal common law84 but gradually has evolved specialized
federal common law.85 Federal courts have limited power to create federal
common law where the claim directly affects the legal relations of the
United States Government,86 where a specific grant of federal court juris
diction implies a power to fashion remedial federal law,87 where extensive
federal regulation establishes a need to create law in statutory inter
stices,88 and where state law impairs the federal government’s ability to
conduct foreign affairs.89 Federal district courts now have jurisdiction
over cases arising solely under federal common law, which is “law” of the
United States within the meaning of section 1331(a).90
Since the court in Lake Tahoe held that an interstate compact is a fed
eral statute conferring federal question jurisdiction, it did not consider
the alternative jurisdictional base: whether interpretation of a compact
compact itself arises under the constitutional provision requiring congressional consent.
See generally Abel, Ohio Valley Panorama, 54 W. Va. L. Rev. 186, 236,244, 259 (1952). The
court’s reasoning that the suit arose under the Constitution may be mere dictum, however,
since the court eventually affirmed the dismissal of the suit based on plaintiffs’ failure to
allege a “substantial” federal question; the court in Port Authority Bondholders followed
the Supreme Court’s earlier dismissal of a similar state court appeal for want of a substan
tial federal question. 387 F.2d at 261-62; see Courtesy Sandwich Shop v. Port of N.Y.
Authority, 375 U.S. 78 (1963); C. Wright, A. Miller &E. Cooper, supra note 69, § 3563,
at 421 n.34.
83. 507 F.2d at 519; see note 62 suDra and accomnanvingr text (rationale for treatingr
compact as federal statute). In stressing the importance of interpreting the compact, the
Ninth Circuit impliedly found that the complaint in Lake Tahoe satisfied another of the
Gully tests: one construction of the compact would support the claimed federal right,
while another interpretation would defeat that right. See Gully v. First Nat’l Bank, 299
U.S. 109,112(1936); note 80 supra.
84. Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
85. See generally Friendly, In Praise of Erie—and of the New Federal Common Law, 39
N.Y.U.L. Rev. 383,405-22 (1964).
86. See Clearfield Trust Co. v. United States, 318 U.S. 363, 366 (1943) (federal com
mercial paper).
87 See Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 450-56 (1957) (National
Labor Relations Act).
88. See Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173, 176 (1942) (federal antitrust
and patent statutes).
89. See Banco National de Cuba v. Sabbatino, 376 U.S. 398, 426-27 & n.25 (1964) (Cuban
expropriation; act of state doctrine interpreted according to federal law).
90. See Illinois v. Milwaukee, 406 U.S. 91,99-100 (1972); 28 U.S.C. § 1331(a) (1970).
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requires application of federal common law.91 The briefs of the Lake
Tahoe parties considered together, however, indicate two separate argu
ments favoring jurisdiction based on federal common law. First, the
jurisdiction exercised by the Supreme Court in Hinderlider, Colburn,
Petty, and West Virginia ex rel. Dyer v. Sims92 implies that federal
courts may apply federal common law to resolve all compact disputes.93
Second, the extensive federal regulation of the environment and the
congressional consent and preamble to the Tahoe Regional Planning
Compact require federal courts to examine the agency’s actions to assure
that they are consistent with congressional pronouncements.94 The first
argument would support section 1331(a) jurisdiction in any dispute
arising under a compact, but the second argument would permit federal
courts to exercise jurisdiction only in cases arising under compacts
dealing with the environment.
FORMULATION OF FEDERAL COMMON LAW
TO RESOLVE INTERSTATE CONTROVERSIES

The Supreme Court’s decision in West Virginia ex rel. Dyer v. Sims95
may imply that federal district courts have power to resolve compact
disputes. In Sims the Supreme Court reviewed on certiorari a decision of
the West Virginia Supreme Court of Appeals that struck down a West
Virginia statute authorizing that state’s participation in the Ohio River
Valley Sanitation Compact.96 The formal posture of the suit was wholly
intrastate: the West Virginia compact commissioners and water com
mission brought suit to compel the state auditor to pay the state’s annual
contribution to the compact agency.97 The West Virginia court denied
relief, ruling the statute invalid under the state constitution since it
91. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517, 519
(9th Cir. 1974), cert, denied, 420 U.S. 974 (1975).
92. 341 U.S. 22 (1951).
93. See Brief for Appellants at 26-29; cf. Brief for Appellee Tahoe Regional Planning
Agency at 24-25. Appellee Tahoe Regional Planning Agency argued that a compact is not a
federal law within section 1331(a). See Brief for Appellee at 14. Appellee explained the
Supreme Court cases upholding jurisdiction in compact disputes as applications of the
federal common law in situations where a federal arbiter was essential. See id. at 24.
Appellees then attempted to distinguish Lake Tahoe as a case not requiring a federal arbi
ter and therefore not requiring application of federal common law. See id. at 24-26.
94. See Brief for Appellants at 3-8, 28-29.
95. 341 U.S. 22 (1951).
96. State ex rel. Dyer v. Sims, 174 W. Va. 278, 58 S.E. 2d 766 (1950), rev'd sub nom.
West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951); see W. Va. Code Ann. § 29-1D-1
(1971), consented to by Congress, 54 Stat. 752 (1940).
97. 341 U.S. at 25.
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impermissibly delegated police power to the compact agency and bound
future legislatures to make appropriations.9899The Supreme Court re
versed." Holding that it has final power to interpret compacts that di
rectly affect the rights of other states and the United States, the Court
determined that the West Virginia Constitution permitted the state to
participate in the compact.100
The source of the Supreme Court’s power to overrule the West Virginia
Supreme Court of Appeal’s interpretation of the West Virginia Constitu
tion may determine whether courts must apply federal common law in
interstate compact disputes. The Court in Sims made clear that its power
to interpret the state constitution does not derive from its enforcement of
the compact as a federal statute; the Court was not relying on the
supremacy clause to overrule inconsistent state law.101 Rather, relying on
the constitutional and statutory grant of original jurisdiction to the
Supreme Court over disputes between states, the Court in Sims inferred
a power to formulate federal law governing interstate conflicts.102 The
Supreme Court determines the nature and scope of interstate obligations,
whether created by legislative compact or the federal common law
governing interstate controversies103 and whether the action involves
states as formal litigants or merely presents their conflicting interests.104

98 134 W. Va. at 294, 298,58 S.E. 2d at 775, 777.
99. 341 U.S. at 30-32.
100. Id. at 28, 30-32; see Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275,
284 (1959) (Frankfurter, J., with Harlan & Whittaker, J J., dissenting).
101. 341 U.S. at 28-29. But see id. at 33 (Reed, J., concurring) (interpretation of
meaning of compact controls over state’s application of its own law through supremacy
clause and not by implied power to construe state law). Engdahl argues that the Court in
Sims accepted the view that a congressionally sanctioned compact becomes federal law,
though he fails to explain how the Court could view the compact as federal law but disa
gree with Justice Reed’s concurring opinion that a compact, as a federal law, is enforceable
through the supremacy clause of the Constitution regardless of inconsistent state law.
Engdahl, supra note 26, at 1010-12, 1044; see 341 U.S. at 33-34 (Reed, J., concurring).
Moreover, if the Court viewed the compact as a federal statute, it would have considered
the case on appeal rather than on certiorari because the state court would have invalidated
a federal statute. See 28 U.S.C. § 1257( 1) (1970).
102. 341 U.S. at 26. The Court asserted that its power to settle interstate disputes
derives from its original jurisdiction to settle disputes between states when no compact is
involved. Id. at 26-28. Observing that a compact provides a method of controlling inter
state water pollution that is superior to litigation between states, the Court then approved
the West Virginia legislature’s delegation of power to the compacting states. Id. at 31.
103. Id. at 28, quoting Hinderlider v. La Plata & Cherry Creek Ditch Co., 304 U.S. 92,
110(1938).
104. See id. at 30.
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This principle, based on the grant of original jurisdiction, is analogous to
the Supreme Court’s creating federal common law in maritime cases.105
The Sims holding allowing courts to formulate federal common law to
resolve disputes involving interstate compacts will not apply broadly.
Although the affected states need not be formal adverse parties, the de
cision in Sims suggests that the actions of one state must directly harm
another state before a court will develop federal common law.106 This re
quirement should apply in all compact cases if the plaintiffs in Lake
Tahoe are correct in arguing that federal question jurisdiction over
compact cases is based on the need to develop federal law.107 Further
more, other Supreme Court compact decisions seem consistent with this
jurisdictional requirement. The Court applied federal common law in
Hinderlider, a case presenting a substantial conflict between Colorado
and New Mexico.108 Conversely, the facts in Colburn did not present an
interstate conflict, and the Supreme Court did not employ federal com
mon law in that case.109 Petty also did not present clashing state inter
ests, and the Court resolved the dispute by enunciating the theory that
congressional consent to a compact overrules inconsistent state law.110
The Ninth Circuit in Lake Tahoe did not consider the need to formulate
federal common law, but that case also did not present an interstate con
flict.111
105. See G. Gilmore&C. Black, The Law of Admiralty § 1-9 (2d ed. 1975).
106. See 341 U.S. at 30. West Virginia’s refusal to pay its assessed contribution under
mined not only the financial stability of the compact commission but also the com
mission’s very existence since two of the eight participating states had conditioned their
ratification of the compact on West Virginia’s participation. See Zimmerman & Wendell,
The Interstate Compact and Dyer v. Sims, 51 Colum. L. Rev. 931,932 (1951).
107. Brief for Appellants at 26-29.
108. See Hinderlider v. La Plata & Cherry Creek Ditch Co., 304 U.S. 92, 110 (1938);
notes 38-46 supra and accompanying text.
109. See Delaware River Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419, 426-27;
notes 21-24 supra and accompanying text. The state court’s decision in Colburn allowing
consequential damages against the compact agency differs completely from the state
court’s action in Sims invalidating the compact. Moreover, the other compacting states
in Colburn did not object to the ruling. See Engdahl, supra note 26, at 1010-11.
110. See Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 280 (1958); notes
52-57 supra and accompanying text. The compacting states were aligned against the
plaintiff in Petty in refusing to imply a waiver of the compacting agency’s eleventh
amendment immunity.
111. See 507 F.2d at 518-19; notes 5-20 supra and accompanying text. Plaintiffs in Lake
Tahoe alleged only that the compact agency had failed to carry out its duties and did not
argue that one state’s actions pursuant to the compact had harmed another state. See 507
F.2dat 519.
In California ex rel. Younger v. Tahoe Regional Planning Agency, plaintiff California’s
allegations arguably required applying federal common law under the Sims guidelines.
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Assuming that an interstate controversy within the Sims guidelines
does require application of federal common law, the question arises
whether a federal district court has power to formulate such law. In one
instance the Supreme Court has relied on a statutory grant of juris
diction to affirm the district courts’ power to formulate federal common
law.112113
115
114
Where the Court has relied on the constitutional grant of original
jurisdiction and the constitutional and statutory grant of appellate juris
diction to the Supreme Court to justify its formulating federal common
law,1’3 however, the district courts’ authority to develop federal common
law in those areas is unclear. The Supreme Court’s recent decision in
Illinois v. Milwaukee"* upholding section 1331(a) jurisdiction of cases
arising under federal common law115 may provide an answer. In finding
that the case presented a question of federal common law, the Court cited
its prior original jurisdiction decisions involving water apportionment
and pollution as evidence that such claims do allow the district courts to
apply federal common law.116117
The Court’s reliance on these original juris
diction cases in Illinois v. Milwaukee indicates that a federal district
court has power to formulate federal common law even where the source
of that power stems from the grant of original jurisdiction to the
Supreme Court.”7

516 F.2d 215 (9th Cir. 1974), cert, denied, _U.S—, 44 U.S.L.W. 3189 (U.S. Oct. 7, 1975).
After the compact agency had failed to disapprove the plans of two developers to con
struct two hotel-casinos in Nevada, California sought an injunction against the Agency
and the two developers. Although recognizing that California and Nevada were in direct
conflict in the suit, the Ninth Circuit analyzed the case strictly according to the compact
provisions; the court did not consider whether Sims required application of federal
common law. See id. at 217-20.
112. See Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 451 (1957) (section 301 of
the Labor Management Relations Act of 1947); cf. G. Gilmore & C. Black, supra note 105,
at § 1-9 (article III empowers federal court formulation of maritime law; 28 U.S.C. § 1333
confers jurisdiction on district courts). See generally H. Hart & H. Wechsler, supra note
25, at 786.
113. See Hinderlider v. LaPlata River & Cherry Creek Ditch Co., 304 U.S. 92,110 (1938)
(states’ rights to waters of interstate stream question of federal law); Kansas v. Colorado,
206 U.S. 46, 98 (1907) (original Supreme Court jurisdiction over controversies between
states justifies development of federal common law).
114. 406 U.S. 91 (1972).
115. Id. at 100.
116. Id. at 105-07.
117. The power of district courts to formulate federal common law will depend on
whether the Sims holding is based on the constitutional grant of general federal juris
diction or on the constitutional grant of exclusive original jurisdiction of the Supreme
Court. Compare Note, Federal Common Law and Interstate Pollution, 85 Harv. L. Rev.
1439, 1446 n.28 (1972) (competence to make federal common law implied from constitu
tional grant of federal, rather than original, jurisdiction in state-nonresident cases) with
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FORMULATION OF FEDERAL COMMON LAW
TO FOSTER FEDERAL REGULATION

In addition to enjoying power to formulate federal common law based
on federal court jurisdiction, federal courts may enunciate federal com
mon law in areas where federal statutory regulation is extensive and
there is a need to create new federal remedies or to interpret general
statutory phrases.118 In granting the district court power to develop fed
eral common law in Illinois v. Milwaukee, for example, the Supreme
Court cited existing federal regulation and the need to develop a uniform
federal common law governing interstate water and air pollution.119
Thus, under section 1331(a), a district court may hear a suit brought by a
private party or state alleging interstate air or water pollution because
such a suit involves federal common law.120 The existence of an interstate
compact is irrelevant in such a case since the claim would arise under the
federal common law of interstate water or air pollution.121 The existence
of an interstate compact, however, should be highly relevant to the corol
lary issue confronting the court: the law that the court should adopt in
implementing the federal common law.122 Standards for activities af
Note, The Original Jurisdiction of the United States Supreme Court, 11 Stan. L. Rev. 665,
669 (1959) (grant of exclusive original jurisdiction derived from need for Supreme Court to
adjust interstate differences that states otherwise might resolve by force). Because Sims
was not formally a suit between two states and because the Supreme Court heard the case
under its appellate jurisdiction and not its original jurisdiction, the power to formulate
federal common law likely did not derive from the grant of exclusive original jurisdiction to
the Supreme Court. See 341 U.S. at 30.
A district court’s power to formulate federal common law is unimportant where there is
an existing body of federal common law, since in this unusual situation section 1331(a) cer
tainly grants power to a district court to apply the existing body of federal law. See
Illinois v. Milwaukee, 406 U.S. 91,100 (1972) (section 1331(a) supports claim founded upon
federal common law).
118. See generally H. Hart & H. Wechsler, supra note 25, at 798-806.
119. See 406 U.S. at 101-05.
120. See id. at 107.
121. Plaintiffs in Lake Tahoe argued that the court should interpret the compact by
applying federal common law in order to promote the federal environmental interests ex
pressed in the congressional preamble and conditions of consent to the compact. See Brief
for Appellants at 28-29. The Court’s opinion in Illinois v. Milwaukee indicates that
plaintiffs’ allegations concerning the compact agency’s failure to adopt ordinances on
water purity, solid waste disposal, and air pollution would support jurisdiction based on
federal common law even absent the congressional additions to the compact. See Illinois
v. Milwaukee, 406 U.S. 91, 101-05 (1972). The Court could entertain plaintiffs’ additional
claims under its pendent jurisdiction. See generally H. Hart& H. Wechsler supra note
25, at 921-26.
122. See Illinois v. Milwaukee, 406 U.S. 91, 107-08 (1972); Textile Workers v. Lincoln
Mills, 353 U.S. 448, 457 (1957); Mishkin, The Variousness of “Federal Law": Competence
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fecting the interstate water or air environment established by a compact
or a compact agency would aid a court in delineating a party’s duty under
federal common law. Although the federal common law adopted by refer
ence to a compact might differ from the standards adopted absent such a
compact, the value of enforcing a compact agreed upon by states and con
sented to by Congress outweighs the importance of uniform federal
common law standards.123
The federal district court’s power to formulate federal common law
under section 1331(a) derives not from the existence of a congressionallysanctioned interstate compact but rather from either federal court juris
diction over interstate controversies or the necessity of filling in the
interstices of an extensive federal regulatory scheme dealing with the
subject matter of the compact.124 The compact then should define the ex
tent of a party’s obligations under the federal common law.
Policy Considerations

Extension of federal question jurisdiction to disputes involving inter
state compacts requires an examination of the policy considerations sup
porting district court adjudication of such compacts.125 Since Congress
creates federal law by consenting to an interstate compact, district
courts should have jurisdiction to interpret that compact.126 A federal
district judge should be more knowledgeable in matters of federal law
than a state judge,127 and his interpretation of a compact is authoritative
since the compact is federal law.128 Moreover, federal courts can provide
and, Discretion in the Choice of National and State Rules for Decision, 105 U. Pa. L. Rev.
797,810-34(1957).
123. See Mishkin, supra note 122, at 812-13 (must balance potential losses from noninte
gration of national program with state activities against need for uniformity in federal
common law standards); cf. Illinois v. Milwaukee, 406 U.S. 91, 107 (1972) (no fixed rules
govern standards adopted under federal common law).
124. See Illinois v. Milwaukee, 406 U.S. 91,100 (1972).
125. See Cohen, supra note 66, at 916.
126. Cf. League to Save Lake Tahoe v. Tahoe Regional Planning Agency, 507 F.2d 517,
523 (9th Cir. 1974), cert, denied, 420 U.S. 974 (1975) (since construction of interstate
compact is federal law matter, state court consideration not necessary predicate to proper
construction of compact).
127. See Bator, Finality in Criminal Law and Federal Habeas Corpus for State
Prisoners, 76 Harv. L. Rev. 441, 509 (1963). But cf American Law Institute,supra note
71, at 164-65 (1969) (althouugh federal judges presently have expertise in applying federal
law in narrow areas through practice and experience, state judges could acquire expertise
over time).
128. See Bator, supra note 127, at 509 (under present system, federal judge more
correct than state judge only because institutional structure makes him authoritative).
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uniform interpretation of compacts without a dramatic increase in their
caseloads.129 Finally, the federal courts could act as neutral arbiters in
compact disputes and thereby could mitigate the possibility of interstate
discord that might arise if a state court in one of the compact states were
to decide a compact dispute adversely to its neighbor.130 To rely solely on
the Supreme Court’s power to review state court decisions construing
compacts, however, offers plaintiffs an inadequate federal forum; the
Court’s restrictions on the number of cases accepted, their narrow review
of the facts, the necessity of deferring to adequate state grounds for de
cision, the high litigation costs, and the prospect of substantial delay in
appealing to the Court through the state system demonstrate the limited
nature of Supreme Court review.131
Additional factors suggest, however, that federal courts should not ex
ercise jurisdiction over interstate compact disputes. Many cases requir
ing construction of a compact do not involve disputes between the states
signing the compact.132 Moreover, federal court intervention into a
compact controversy may violate the intent of the party states in pro
viding detailed procedures for appealing compact agency decisions to

129. Although uniformity of construction may not seem crucial for interstate compact
cases since each compact is different and particular issues are not likely to be adjudicated
frequently, uniform interpretation of many boilerplate provisions inserted by Congress in
its act of consent could be beneficial. These provisions include requiring states to receive
further congressional consent for additional powers conferred upon a compact agency,
Congress’s reserving the right to alter, amend, or repeal its consent, stipulating that the
jurisdiction of the United States over navigable waters is not diminished, and providing
that congressional committees have power to obtain information from the compact
agency. See, e.g., Tahoe Regional Planning Compact art. VIII, §§ 4, 5, 7, 83 Stat. 360, 369
(1969); Kansas City Area Transportation Compact, art.VII, § 2, 80 Stat. 826, 829 (1966);
Delaware River and Bay Authority Compact, art. XXI, § 2, 76 Stat. 560,568-69 (1962).
130. The benefits of a neutral federal arbiter are readily apparent in a case such as
California ex rel. Younger v. Tahoe Regional Planning Agency. 516 F.2d 215 (9th Cir.),
cert, denied,_ U.S__ _ 44 U.S.L.W. 3189 (U.S. Oct. 7, 1975). That case presents a conflict
between California and Nevada on a core issue in the functioning of the compact agency:
the number of state delegates’ votes necessary to approve development projects. Id. at
217; see note 111 supra.
131. See generally American Law Institute, supra note 71, at 167-68.
132. See e.g., Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 278, 279 (suit
by administratrix against compact agency); League to Save Lake Tahoe v. Tahoe Re
gional Planning Agency, 507 F.2d 517, 518, 519 (9th Cir. 1974), cert, denied, 420 U.S. 974
(1975) (suit by private parties against compact agency); Port Authority Bondholders
Protective Comm. v. Port of N.Y. Authority, 387 F.2d 259, 260, 261 (2d Cir. 1967) (suit by
bondholders to enjoin compact agency’s building World Trade Center after compacting
states had approved construction of Center).
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state courts.133 A signatory state may accept more willingly an adverse
decision by its own state court than it would an adverse decision by a
federal court.134 In addition, some state court decisions interpreting com
pacts have evidenced a desire and ability to strengthen interstate rela
tions by means of judicial diplomacy;135 the same potential for concilia
tion by state administrative and judicial institutions is lacking when
federal courts resolve the controversy.
An entirely new system for section 1331(a) jurisdiction permitting
state courts to decide questions involving only the federally-adopted
state law component of the compact and federal courts to adjudicate
questions involving the congressionally-formulated element of the
federal law may seem more desirable than having federal courts resolve
all questions in interstate compact disputes.136 Such a procedure, how
ever, would create the overly problematic threshold issue of whether the
case dealt with the state law or federal law component of the compact.137
Because a major issue of compact litigation may concern whether

133. Article VI(b) of the Tahoe Regional Planning Compact provides:
The appropriate courts of the respective states, each within the limits of territory
and subject matter provided by state law, are vested with jurisdiction over civil
actions to which the agency is a party and criminal actions for violations of its
ordinances. Each such action shall be brought in a court of the state where the
violation is committed, or where the property affected by a civil action is situated,
unless the action is brought in a federal court. For this purpose, the agency shall
be deemed a political subdivision of both the State of California and the State of
Nevada.
Tahoe Regional Planning Compact, supra note 3,83 Stat. 367 (1969). This compact clause
manifests a policy that only the court of the state affected by the Agency’s decision has
jurisdiction to review agency action. The clause also recognizes the severe limits to
diversity jurisdiction. See note 4 supra. Although Article VI(b) appears consistent with
federal question jurisdiction, the explict provisions regarding the appropriate state court
evidence an intent to channel litigation concerning the compact agency through state
courts.
134. See American Law Institute, supra note 71, at 164.
135. See Interstate Wrecking Co. v. Palisades Interstate Park Comm’n, 57 N.J. 342,
351-52, 273 A.2d 10, 15-16 (1971) (comity dictates dismissing suit in New Jersey court
where administrative policy of compact commission recognizes New York court as only
appropriate forum); Commonwealth ex rel. Smith v. Clark, 331 Pa. 405, 415, 200 A. 41, 46
(1938) (state court should hesitate to interpret ambiguous compact language in favor of its
state and should exercise “scrupulous care’’ to comply with terms of contract).
136. Cf. Roecker v. United States, 379 F.2d 400, 407-08 (5th Cir.), cert, denied, 389 U.S.
1005 (1967) (claim that depends on federally-incorporated state law does not arise under
federal law.) But see C. Wright, A. Miller & E. Cooper, supra note 69, § 3563, at 419
(critical of Roecker holding).
137. See Chadbourn & Levin, Original Jurisdiction of Federal Questions, 90 U. Pa. L.
Rev. 639,667 n.l28(1942).
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Congress has adopted or modified state law,138 a jurisdictional deter
mination requiring adjudication of a fundamental issue going to the
merits of the case would violate the general policy favoring prompt
decision on whether a federal court has jurisdiction.139 A system that
encourages plaintiffs seeking a federal forum to allege that examination
of the congressional consent act is essential to interpretation of the issue
being litigated140 would further obstruct this general policy by unduly
confusing the focal issue. To divide compact adjudication between a state
court deciding the federally-adopted state law component and a federal
court deciding the congressional component of a compact is not, there
fore, a realistic alternative to federal court jurisdiction to interpret an
interstate compact.
Conclusion

Enacted by the legislature of each state and consented to by Congress,
the interstate compact is a centaur of legislation: half state and half fed
eral law. This unusual legislative admixture makes proper placement of
the compact within the federal system difficult but not impossible. Just
as Congress sometimes creates federal law by explicitly incorporating
state law, so Congress implicitly formulates federal law both by adopting
the state-enacted compact and by imposing its own conditions on the
states. Since congressional formulation of federal law apparently under
lies the Supreme Court’s acceptance of certiorari jurisdiction to review a
state court’s interpretation of a compact, logical and practical considera
tions indicate that federal question jurisdiction should exist to resolve

138. See Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 280-82 (1959). The
Petty decision indicates that when Congress adopts or modifies state law, it frequently is
difficult to discern the scope of the congressional component from a cursory reading of the
conditions imposed by Congress in its consent. The Court found that Congress conditioned
its consent to a waiver by the states of their eleventh amendment tort immunity for two
reasons: Congress approved the compact at a time when federal institutions disfavored
immunity of government corporations, and a broadly-phrased condition reserving federal
court jurisdiction, when read with a sue-and-be-sued clause in the compact, reserved
federal court jurisdiction over torts committed in an interstate navigable stream. See id.
139. The well-pleaded complaint rule, which requires that a federal question appear on
the face of the complaint, is an expression of the policy favoring prompt decision on
whether a federal court has jurisdiction. See Currie, supra note 80, at 270; Cohen, supra
note 66, at 894.
140. A plaintiff’s allegation that the congressional consent is in issue could support dis
trict court jurisdiction if there is any foundation to the claim that federal jurisdiction
exists. See C. Wright, A. Miller & E. Cooper, supra note 69, § 3564, at 428.
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compact disputes. Federal question jurisdiction requires that the
plaintiff’s complaint reveal a cause of action arising under the compact,
however, and therefore may be unavailable in many instances. A suit by
or against a compact agency founded upon negligence, breach of con
tract, or any other state cause of action properly does not arise under
federal law because interpretation of a compact is not an essential ele
ment in plaintiff’s complaint. Finally, even if the courts do not equate an
interstate compact with federal law, they should accept federal question
jurisdiction over claims arising under the compact based on the need to
develop federal common law either where two states are in direct conflict
or where the compact concerns an area in which extensive federal regula
tion already exists.
Robert S. Steinbaum

SUITS TO ENJOIN STATE STATUTES ON
CONSTITUTIONAL AND FEDERAL
PREEMPTION GROUNDS: ALLOCATION OF
JURISDICTION BETWEEN THE SINGLE
DISTRICT JUDGE AND THE THREE-JUDGE
COURT

Section 2281 of title 28 of the United States Code requires that a
panel of three judges hear any suit seeking to enjoin the enforcement,
operation, or execution of a state statute or administrative order on the
ground that the statute is unconstitutional.1 Constitutional challenges
to a state statute often are accompanied by a second, nonconstitutional
claim that a federal statute or regulation preempts and nullifies the
disputed state provision.2 A complaint that alleges both federal
preemption and constitutional grounds for relief raises significant
procedural issues; although the single district judge must refer the
constitutional claim to a three-judge court for trial under section

1. Commerce Court Act § 17, 28 U.S.C. § 2281 (1970). The statute provides:
An interlocutory or permanent injunction restraining the enforcement, operation
or execution of any State statute by restraining the action of any officer of such
State in the enforcement or execution of such statute or of an order made by an
administrative board or commission acting under State statutes, shall not be
granted by any district court or judge thereof upon the ground of the unconstitu
tionality of such statute unless the application therefor is heard and determined
by a district court of three judges under section 2284 of this title.
Id. Several other statutes also require three-judge panels. See, e.g., 28 U.S.C. § 2282
(1970) (suits to enjoin federal statutes on ground of unconstitutionality); Voting Rights
Act of 1965, §§ 4(a), 5, 10(c), 42 U.S.C. §§ 1973b(a), 1973c, 1973h(c) (1970) (actions in
volving state voting qualifications and poll taxes); Civil Rights Act of 1964, §§ 206(b),
707(b), 42 U.S.C. §§ 2000a-5(b), 2000e-6(b) (1970) (actions alleging denial of civil rights in
public accommodations and employment, brought by Attorney General and certified by
him to be of “general public importance’’).
2. See, e.g., Burns v. Alcala, 420 U.S. 575, 577 (1975) (claim that denial of welfare bene
fits to unborn fetus conflicts with federal welfare statute and violates fourteenth amend
ment); King v. Smith, 392 U.S. 309, 311 (1968) (claim that denial of welfare payments to
children of woman who cohabits with able-bodied man violates federal welfare act and con
stitutes denial of equal protection); Swift & Co. v. Wickham, 382 U.S. Ill, 112-14 (1965)
(claim that state agricultural marketing law conflicts with federal poultry inspection and
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2281,3 the question arises whether the single judge has jurisdiction to
decide the merits of the alternative preemption claim, and if he does,
what procedures exist for appeal and review.
Statutory and Case Law Background

Congress enacted section 2281 in response to the public uproar that
followed the Supreme Court’s decision in Ex parte Young4 sustaining
the power of a single federal trial judge to enjoin the actions of state
officers on constitutional grounds.5 Senator Lee S. Overman of North
Carolina, chief proponent of section 2281, expressed the congressional
indignation with the ruling in remarking that his constituents were near
rebellion against “allowing one little federal judge to stand up against
the governor and the legislature and the attorney-general of the
State.”6 The Senator was confident, however, that his constituents
would “rest easy” if state statutes could be invalidated only by a court
of three federal judges.7
Commentators have discerned three distinct policy objectives from
the legislative history of the statute: appeasement of state sensibilities

labeling statute and violates commerce clause and fourteenth amendment). Where a state
statute conflicts with a properly enacted federal law, the federal provision governs. U.S.
Const, art. VI, cl. 2 (supremacy clause); see Townsend v. Swank, 404 U.S. 282, 286(1971)
(under supremacy clause, Social Security Act overrides inconsistent state regulation deny
ing welfare to children attending college or university).
3. 28 U.S.C. § 2281 (1970). The requirement of a three-judge panel for cases within the
scope of section 2281 is jurisdictional and cannot be waived by the parties. See, e.g., John
son v. Netterville, 488 F.2d 394, 395-96 (5th Cir. 1974) (per curiam); Sands v. Wainwright,
491 F.2d 417, 420-21, 424 (5th Cir. 1973), cert, denied, 416 U.S. 992 (1974); Borden Co. v.
Liddy, 309 F.2d 871, 876-77 (8th Cir. 1962), cert, denied, 372 U.S. 953 (1963). See also Ex
parte Metropolitan Water Co., 220 U.S. 539, 545-46 (1911) (although section 2281 explicitly
forbids only grant of injunctive relief by single judge, statute also deprives single judge
power to deny injunction).
4. 209 U.S. 123(1908).
5. Id. at 155-56; see Ammerman, Three-Judge Courts: See How They Run!, 52 F.R.D.
293, 295 (1971); Currie, The Three-Judge District Court in Constitutional Litigation, 32 U.
Chi. L. Rev. 1, 5-7 (1964). The district court in Young had enjoined the Minnesota at
torney general from initiating any proceeding to enforce a state statute regulating railroad
rates. The attorney general violated the injunction, was found in contempt by the federal
court, and sought Supreme Court review. 209 U.S. at 132-34.
6. 45 Cong. Rec. 7256 (1910) (remarks of Senator Overman); see Currie, supra note 5,
at 6-7.
7. 45 Cong. Rec. 7256(1910) (remarks of Senator Overman).
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by providing a tribunal of more dignity than a single-judge court,8
upgrading the quality of judicial deliberation by adding two additional
judges,9 and ensuring speedier review of the court’s decision by the
Supreme Court via the direct appeal provision.10 In interpreting the
three-judge statute, however, the Supreme Court has chosen to treat the
statute “not as a measure of broad social policy to be construed with
great liberality, but as an enactment technical in the strict sense of the
term and to be applied as such.”11 Consistent with this view of the
narrow purposes of the law, the Court has developed various judicial
doctrines limiting the scope of section 2281 and the jurisdiction of
three-judge courts.12
The Supreme Court’s rulings on the power of three-judge district
courts to decide claims alleging federal preemption that are joined to
claims challenging a state statute as unconstitutional illustrate the
recent trend toward limiting the jurisdiction of three-judge courts. The
Supreme Court once ruled that a three-judge panel could decide a
preemption claim under section 2281 since that claim ultimately relied
8. Currie, supra note 5, at 7; Note, Three-Judge District Courts: Some Problems and a
Proposal, 54 CORNELL L. Rev. 928, 930 (1969).
9. Ammerman, supra note 5, at 296; Comment, The Three-Judge Court Act of 1910:
Purpose, Procedure and Alternatives, 62 J. Crim. L. 205, 206 (1971).
10. Comment, The Applicability ofThree>Judge Courts in Contemporary Law: A Viable
Legal Procedure or a Legal Horsecart in a Jet Age?, 21 Am. U.L. Rev. 417,421,431 (1972);
Comment, supra note 9, at 206; see 28 U.S.C. § 1253 (direct appeal to Supreme Court from
order granting or denying injunction in civil action required to be heard by three-judge
court).
11. Phillips v. United States, 312 U.S. 246, 251 (1941).
12. See, e.g., Board of Regents v. New Left Educ. Project, 404 U.S. 541, 542-45 (1972)
(three judges not required where injunction sought against state regulation not of state
wide concern or statewide applicability); Swift & Co. v. Wickham, 382 U.S. Ill, 126-29
(1965) (three judges not required where sole allegation of unconstitutionality violation of
supremacy clause); Bailey v. Patterson, 369 U.S. 31, 33 (1962) (per curiam) (three judges
not required where challenged state provision clearly unconstitutional); Phillips v. United
States, 312 U.S. 246, 252-53 (1941) (three judges not required to hear complaint that state
executive officer exceeded lawful authority under state statute if statute itself not chal
lenged); Ex parte Poresky, 290 U.S. 30, 31-32 (1933) (per curiam) (three judges not re
quired where constitutional claim “plainly unsubstantial”); cf. Kennedy v. MendozaMartinez, 373 U.S. 144, 154-55 (1963) (three judges not required under section 2282 in ac
tion for declaratory relief against federal statute). If the single judge can dismiss the com
plaint without reaching the merits of the section 2281 claim, he need not refer the case to a
three-judge panel. See Levy v. Corcoran, 389 F.2d 929, 930 (D.C. Cir.), cert, denied, 389
U.S. 960 (1967) (Tamm, J.) (separate opinion) (three judges not required where complaint
fails to satisfy requirements of equity jurisdiction); cf. Lion Mfg. Corp. v. Kennedy, 330
F.2d 833, 840-41 (D.C. Cir. 1964) (three judges not required under section 2282 if plaintiff
fails to show existence of case or controversy); Osage Tribe v. Ickes, 45 F. Supp. 179, 183
(D.D.C. 1942), aff'd per curiam, 133 F.2d 47 (D.C. Cir.), cert, denied, 319 U.S. 750 (1943)
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on the supremacy clause of the Constitution.13 Three years later in
Swift & Co. v. Wickham,14 the Supreme Court expressly overruled its
prior holding that section 2281 gave the three-judge court independent
jurisdiction to hear the preemption claim.15 Nevertheless, the threejudge court continued to possess jurisdiction to consider a preemption
claim through the exercise of a power akin to the concept of pendent
jurisdiction.16 More recently, the Court has begun to limit explicitly the
(dictum) (three judges not required under section 2282 where plaintiff fails to join federal
government as indispensable party).
13. Kesler v. Department of Pub. Safety, 369 U.S. 153, 155-58 (1962); see U.S. Const.
art. VI, cl. 2.
14. 382 U.S. 111(1965).
15. Id. at 116.
16. See, e.g., Brotherhood of Locomotive Eng’rs. v. Chicago, R.I. & Pac. R.R., 382 U.S.
423, 428 (1966) (three-judge panel may extend jurisdiction over preemption claim since
violation of commerce, due process, and equal protection clauses also alleged); Paul v.
United States, 371 U.S. 245, 249-50 (1963) (three-judge court required to hear both pre
emption and constitutional claims); Florida Lime & Avocado Growers, Inc. v. Jacobsen,
362 U.S. 73,84-85 (1960) (same).
A federal district court having jurisdiction over one or more federal law claims may exer
cise pendent jurisdiction over related claims that also arise under federal law but fail to
satisfy the requirements for general federal subject matter jurisdiction. See Rosado v.
Wyman, 397 U.S. 397, 402-05 & n. 7 (1970). Since such a pendent claim is federal in nature,
the tests for the exercise of pendent jurisdiction differ from those developed for the
exercise of pendent jurisdiction over a claim arising under state law; considerations of
federalism are no longer relevant. Compare Hagans v. Lavine, 415 U.S. 528, 548 (1974)
(considerations favoring state adjudication “wholly irrelevant’’ where pendent claims is
federal) and Romero v. International Terminal Operating Co., 358 U.S. 354, 390-81 (1959)
(considerations in invoking pendent jurisdiction differ for federal claim as opposed to state
claim) with United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966) (needless decisions of
state law by federal courts should be avoided to promote comity and to ensure a “surerfooted reading” of applicable law). The tests most relevant to the exercise of pendent juris
diction over a federal law claim are the extent of investment of judicial energy prior to dis
missal of the jurisdiction-conferring claim and the degree to which the pendent claim in
volves “federal policy.”See Romero v. Wyman, 397 U.S. 397, 403-05(1970).
The pendent jurisdiction question has arisen several times in litigation involving state
welfare statutes and regulations, where the plaintiff’s complaint for injunctive relief as
serts that the state provision violates both the fourteenth amendment and the federal
Social Security Act. See, e.g., Hagans v. Lavine, 415 U.S. 528, 531 (1974) (state provision
for recouping prior unscheduled rent payments from subsequent welfare grants); Rosado
v. Wyman, 397 U.S. 397, 399 (1970) (state statute providing for differing amounts of wel
fare payments to recipients in different political subdivisions); King v. Smith, 392 U.S.
309, 311 (1968) (state “substitute father” regulation denying welfare benefits to children
whose mother cohabits with able-bodied man); Social Security Act of 1935, ch. 531, 49
Stat. 620 (codified in scattered sections of 42 U.S.C.). Because welfare claims usually fail
to satisfy the $10,000 amount-in-controversy requirement for general federal question
jurisdiction, the claim founded on the federal statute ordinarily lacks an independent basis
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power of a three-judge panel to adjudicate claims alleging federal
preemption. In 1970 the Court in Rosado v. Wyman'7 indicated that a
three-judge court convened to hear both constitutional and preemption
claims should remand the preemption claim to the single judge before
hearing the constitutional claim.17
18 The Court reasoned that such a
procedure would spare the time of the two extra judges if the single
judge could dispose of the case on the preemption claim.1920
Four years
later, in Hagans v. Lavine™ the Court expanded the dictum of Rosado
and held that a single district court judge can uphold the preemption
claim without convening the three-judge panel.21 ’ The Court again
emphasized the judicial economy of allowing a single judge to rule on
the preemption claim: since the Rosado dictum encouraged the
three-judge panel to remand the preemption claim prior to acting on
the constitutional claim, the single judge should shorten the process
for jurisdiction. See Hagans v. Lavine, 415 U.S. 528, 552-53 (1974) (Rehnquist, J., with
Burger, C.J., & Powell, J., dissenting); Murrow v. Clifford, 502 F.2d 1066, 1067 (3d Cir.
1974); Herzer, Federal Jurisdiction Over Statutorily-Based Welfare Claims, 6 Harv. Civ.
Rights-Civ. Lib. L. Rev. 1, 2-3 (1970). Since the preemption claim does not fit within the
scope of any other jurisdictional statute, the federal courts have retained that claim after
dismissing the jurisdiction-conferring constitutional claim by invoking pendent jurisdic
tion. See Rosado v. Wyman, 397 U.S. 397, 405 n.7 (1970). See generally Note, Federal
Jurisdiction Over Challenges to State Welfare Programs, 72 Colum. L. Rev. 1404, 1417-28
(1972). One further step is required to bring that claim within the power of the three-judge
court, whose jurisdiction is limited to constitutional issues: a certain degree of inter
relationship between the constitutional and preemption claims must exist. See Gebhardt,
Pendent Claims in Three-Judge Court Litigation, 30 Wash. & Lee L. Rev. 487, 487 n.2
(1973). The three-judge panel ordinarily will exercise jurisdiction over both claims, since
the preemption claim provides an alternative ground of disposition to a decision on the
constitutional claim. See id. at 490 & n. 14.
17. 397 U.S. 397(1970).
18. Id. at 403-04 (dictum). In Rosado New York state amended the challenged statute
and mooted the plaintiffs’ constitutional claim prior to a decision by the three-judge panel.
Consequently, the panel dissolved itself and remanded to the single judge the plaintiffs’
alternative claim that the federal Social Security Act preempted the disputed state welfare
provision. The Supreme Court suggested that the panel should have remanded the pre
emption claim to the single judge even if the constitutional claim had not been mooted. Id.
19. Id. at 403. Concern over conserving judicial resources of the lower federal courts has
been a major reason for the restrictive view of three-judge court jurisdiction adopted by
the Supreme Court. See Swift & Co. v. Wickham, 382 U.S. Ill, 128-29 (1965). Com
mentators disagree over whether the convening of a three-judge court has a disruptive im
pact upon the lower federal judiciary. Compare Ammerman, supra note 5, at 304-05 (dis
ruption of judiciary at three-judge level constitutes sufficient impediment to justify aban
donment or severe limitation of system) with Currie, supra note 5, at 11-12 & n.64 (small
number of cases heard by three-judge panels minimizes disruptive effect on federal court
system).
20. 415 U.S. 528 (1974).
21. Id. at 543-45. See generally 59 Minn. L. Rev. 761 (1965).
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simply by retaining and deciding the preemption claim.22 Justice White,
writing for the Court in Hagans, observed in dictum that the three-judge
court should be convened only if the single judge makes a decision on
the constitutional claim necessary by rejecting the preemption claim.23
In response to the dissenters’ charge that the federal courts should not
exercise pendent jurisdiction over a preemption claim if the
jurisdiction-conferring constututional claim lacks substance,24 the
majority in Hagans noted that retention of the preemption claim may
enable the single judge to dispose of the case on that ground; thus in
such situations the procedure will avoid unnecessary decisions on
constitutional issues.25
Within months of the Hagans decision, the United States Court of
Appeals for the Third Circuit in Murrow v. Clifford26 repudiated the
intimation of Hagans that a single judge can reject the preemption
claim. Observing that rejection of the preemption claim by the single
judge would force the three-judge panel to decide the constitutional
claim, the court in Murrow found that the policy against unnecessarily
deciding constitutional issues precluded a district court judge from
rejecting the preemption argument; once the single judge has deter
mined that he will not uphold the preemption claim, he must withhold
judgment and immediately convene a three-judge court to hear both
claims.27 Since the other two members of the three-judge court could
disagree with the single district judge, uphold the preemption claim,
and avoid the constitutional issue, that policy requires that the
three-judge panel be allowed the opportunity to decide the preemption
claim in the first instance.28
In Hagans the Supreme Court clearly held that a single judge has the
power to uphold the preemption claim. Murrow, by contrast, casts
doubt on a district judge’s power to reject the preemption claim; other

22. 415 U.S. at 544-45. Since the single judge in Hagans had upheld the preemption
claim, he disposed of the case without requiring the resources of two additional judges.
23. Id. at 544.
24. See id. at 564-65 (Rehnquist, J., with Burger, C.J., & Powell, J., dissenting).
25. Id. at 545-47 & n.12; see notes 30-33 infra and accompanying text.
26. 502 F.2d 1066 (3d Cir. 1974).
27. Id. at 1069-70. Judge Rosenn, forcefully dissenting from this portion of the majority
opinion in Murrow, argued that the decision represented a retreat to the era before
Hagans and Rosado when three-judge courts exercised jurisdiction over and ruled on the
pendent preemption claim. Id. at 1071 (Rosenn, J., concurring and dissenting).
28. The single judge to whom the complaint is originally presented constitutes one
member of the three-judge panel. See 28 U.S.C. § 2284( 1 ) ( 1970).
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courts seem divided on the issue.29 Resolution of whether a single judge
may reject the preemption claim requires reconciliation of the judicial
policies of avoidance of unnecessary constitutional decisionmaking and
court economy with the provisions of the applicable statutes.
Avoidance of Unnecessary Constitutional Decisions
and

Promotion of Judicial Economy

The doctrine of avoidance, which dictates that federal courts “will
not pass upon a constitutional question ... if there is also present some
other ground upon which the case may be disposed of,”30 has played
only a limited role in three-judge court cases. The Supreme Court did
not mention the avoidance doctrine in Rosado and invoked the policy
in Hagans simply as one consideration affecting the discretionary
exercise of pendent jurisdiction over the preemption claim.31 In finding
that Hagans requires avoidance of constitutional decisionmaking in the
three-judge court setting, the Third Circuit in Murroiv failed to
recognize that the Supreme Court in Hagans discussed the avoidance
29. Compare Doe v. Rampton, 497 F.2d 1032, 1036 (10th Cir. 1974) (per curiam)
(dictum) (single judge may reject preemption claim and refer constitutional claim to threejudge panel) and McDonald v. McLucas, 371 F. Supp. 837, 839-41 (S.D.N.Y. 1973), re
ferred to three-judge court, 371 F. Supp. 831 (S.D.N.Y.), application for stay denied, 417
U.S. 905 (1974) (single judge rejects nonconstitutional attacks on federal statute and re
fers constitutional claims to three-judge court under section 2282) and Norton v. Richard
son, 352 F. Supp. 596, 601 (D. Md. 1972) (per curiam), referred to three-judge court sub
nom. Norton v. Weinberger, 364 F. Supp. 1117 (D. Md. 1973), vacated on other grounds,
418 U.S. 902 (1974) (per curiam) (same) with Doe v. Lukhard, 493 F.2d 54, 59-60 (4th Cir.
1974), vacated on other grounds,_ U.S__ _95 S. Ct. 1441 (1975) (per curiam) (single judge
should not be allowed to deprive three-judge court of nonconstitutional ground of disposi
tion). See also Parks v. Harden, 504 F.2d 861, 866-67 (5th Cir.), vacated on other
grounds, 421 U.S. 926 (1975) (acknowledging Murrow, but finding Murrow
distinguishable). Commentators have criticized the Murrow approach. See Sullivan,
Pendent Jurisdiction: The Impact of Hagans and Moor, 7 Ind. L. Rev. 925, 938 (1974); 9
Ga. L. Rev. 274, 284-87(1974); 88 Harv. L. Rev. 1028,1028-35(1975).
30. Ashwander v. TVA, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring). In
articulating the avoidance doctrine, Justice Brandeis cited a 1909 opinion in which the
Court chose to decide a pendent state law claim in order to avoid reaching the fourteenth
amendment claims that had conferred federal jurisdiction. Id.; see Siler v. Louisville & N.
R.R..213U.S. 175,193(1909).
31. Hagans v. Lavine, 415 U.S. 528, 543-47 (1974) (judicial economy, convenience, and
fairness to litigants also considered in determining whether pendent jurisdiction should be
invoked). In Hagans the avoidance rule was cited to counter the dissenters’ position that
the pendent preemption claim should have been dismissed since the jurisdiction-conferring
constitutional claim lacked substance. Id. at 547; see note 25 supra and accompanying
text.
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doctrine only after it had upheld the single judge’s jurisdiction to
sustain a preemption claim.32 Thus, the Third Circuit improperly relied
on the Court’s treatment of the avoidance doctrine.
Furthermore, the court’s reasoning in Murrow that the avoidance
doctrine prevents the single judge from rejecting the preemption claim,
since rejection would force the three-judge panel to decide the
constitutional claim, represents a significant misreading of the avoid
ance rule itself. The rule requires only that nonconstitutional grounds
of disposition be eliminated before constitutional grounds are decided.
Once the single judge rejects the preemption claim, the three-judge
panel should decide only the constitutional issue; the avoidance rule
does not require the three judges to reconsider the preemption issue.33
In addition to the avoidance rule, concern over the conservation of
judicial resources in three-judge court litigation has shaped the
jurisdictional policies developed under section 2281; the desired goal of
judicial economy applies to the Supreme Court’s caseload as well as to
that of the lower federal courts.34 The impact of the judicial economy
policy on the single judge’s power to reject preemption claims,
therefore, cannot be determined without considering the possibilities
for appeal and the total number of hearings that may be required.

32. See 415 U.S. at 543-45, 546.
33. See Gebhardt, supra note 16, at 496-97; 88 Harv. L. Rev. 1028,1031-32 (1975). See
also notes 56-58 infra and accompanying text (three judges cannot review earlier decisions
of single judge in same case).
The court’s emphasis in Murrow on avoiding the constitutional issue by providing the
three-judge panel with the preemption claim is unrealistic; because the single judge who
initially decides not to uphold the preemption claim is required by statute to sit as a
member of the three-judge panel, the other two judges would have to vote against him in
order to uphold the preemption claim. See 28 U.S.C. § 2284(1) (1970). Since the two other
judges will both disagree with the single judge only infrequently, in the ordinary case the
three-judge panel will be forced to decide the constitutional claim. See Norton v. Wein
berger, 364 F. Supp. 1117, 1120 (D. Md. 1973), vacated on other grounds, 418 U.S. 902
(1974) (three-judge court considers constitutional claim after explicitly concurring in
single judge’s rejection of nonconstitutional claim).
Moreover, the procedure approved by the Supreme Court in Hagans recognizes the
possibility that the three-judge panel might decide a constitutional issue without ever
hearing the preemption claim. If the court of appeals reverses the single judge’s decision
upholding the preemption claim, the case would be remanded to the three-judge panel for a
decision on the constitutional claim. See Murrow v. Clifford, 502 F.2d 1066, 1073-74 (3d
Cir. 1974) (Rosenn, J., concurring and dissenting).
34. See Gonzalez v. Automatic Employees Credit Union, 419 U.S. 90, 98 & n.16 (1974)
(section 1253, which provides for direct appeals to Supreme Court from decisions of threejudge courts, should be narrowly construed in interests of efficient judicial administra
tion).
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The procedure ordered by the Third Circuit in Murroiv would require
at least three hearings: an initial proceeding before the single judge who
decides he will not uphold the preemption claim; a hearing before the
three-judge court, which either disposes of the case by upholding the
preemption claim or rejects the preemption claim and proceeds to a
decision on the constitutional claim; and a subsequent appeal from the
three-judge court decision to the Supreme Court.35 Even under these
ideal circumstances, the relitigation of the preemption claim before the
three judges, one of whom already has sat in trial of that claim in his
capacity as the single judge, hardly fosters the policy of conserving
judicial resources.36
Procedures established in Murrou) could result in as many as five
hearings, however, including two direct appeals to the Supreme Court.
The single judge hears the initial proceeding on the preemption claim.
When that judge decides not to uphold the preemption claim he refers
both claims to the three-judge panel. The panel then disagrees with the
single judge, upholding the preemption claim without reaching the
constitutional claim. On direct appeal37the Supreme Court reverses the
35. See Commerce Court Act § 17,28 U.S.C. § 1253 (1970) (direct appeal provision). The
textual discussion assumes that a decision of the three-judge panel on the preemption
claim, without reaching the jurisdiction-conferring constitutional claim, would be directly
appealable to the Supreme Court under section 1253. That assumption may be ques
tionable. See note 37 infra.
36. See 28 U.S.C. § 2284(1) (1970) (district judge to whom application for injunction is
presented shall constitute one member of three-judge court). In many instances the retrial
of the preemption claim before the three-judge court will not be extensive because threejudge court litigation usually involves disputes of law that can be decided on the basis of
the briefs. See Jackson v. Choate, 404 F.2d 910, 913 (5th Cir. 1968) (Brown, J.) (separate
opinion). See also Connecticut Union of Welfare Employees v. White, 55 F.R.D. 481, 485
(D. Conn. 1972) (three-judge court may utilize record of single judge proceeding). Other
cases, however, may require reproduction of witnesses and other evidence, in addition to
the submission of briefs and reargument of issues of fact and law.
37. The Court has reviewed on direct appeal a three-judge court decision on the pre
emption claim. See Brotherhood of Locomotive Eng’rs v. Chicago, R.I. & Pac. R.R., 382
U.S. 423, 428 (1966). The willingness of the Court to accept jurisdiction over such a direct
appeal may not have survived broad dictum in the Court’s 1975 opinion in MTM, Inc. v.
Baxley. See 420 U.S. 799, 804 (1975), vacating and remanding sub nom. General Corp. v.
Sweeton, 365 F. Supp. 1182 (1973) (per curiam) (three-judge court). In MTM the Court de
clined jurisdiction over a direct appeal from a three-judge court decision that denied in
junctive relief on the ground of the impropriety of federal intervention rather than on the
merits of the plaintiff’s constitutional claims. Id. at 804; see General Corp. v. Sweeton,
365 F. Supp. 1182, 1184-85 (N.D. Ala. 1973) (three-judge court). The Court declared that
section 1253 appeals are limited to three-judge court orders that resolve the merits of the
constitutional claim. 420 U.S. at 804. The MTM case did not involve a pendent preemption
claim and the Court did not discuss the Locomotive Engineers precedent. See also notes
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decision on the preemption claim and remands the case to the panel for
decision of the constitutional claim. The three judges reconvene to
decide the constitutional claim, and a second appeal to the Supreme
Court follows that decision.
If the single judge has the power to reject the preemption claim and
to refer only the constitutional claim to the three-judge panel, as the
Court suggested in Hagans?8 the entire case would be terminated after a
maximum of three hearings: the single judge rejects the preemption
claim, the three-judge court decides the constitutional claim, and both
decisions then are appealed together directly to the Supreme Court.
This procedure, which allows the single judge to reject the preemption
claim, represents a potentially more economical use of trial and
appellate judicial resources than the procedure established by the Third
Circuit in Murrow.
Problems of Appeal

and

Review

The proposed procedure, permitting the single judge to reject the
preemption claim and deferring a direct appeal of that rejection to the
Supreme Court until after the three judges decide the constitutional
claim, raises three further issues. First, would the single judge’s rejection
of the preemption claim be appealable immediately to the court of
appeals? Second, would the single judge’s rejection of the preemption
claim be reviewable by the three-judge panel when the panel is
convened to decide the constitutional claim? Finally, would the single
judge’s earlier rejection of the preemption claim be reviewable by the
Supreme Court on direct appeal from the three-judge court’s decision
of the constitutional claim?
IMMEDIATE APPEAL FROM THE SINGLE JUDGE’S

REJECTION OF THE PREEMPTION CLAIM

The general federal rule is that only “final” orders are appealable
from a district court to the court of appeals.38
39 The Supreme Court

59-68 infra and accompanying text (discussion of whether section 1253 allows appeals
from single judge’s rejection of preemption claim after three-judge court has ruled on
constitutional claim).
38. Hagans v. Lavine, 415 U.S. 528, 544 (1974) (dictum).
39. 28 U.S.C. § 1291 (1970). See generally Note, Appealability in the Federal Courts,
75Harv. L. Rev. 351 (1961).
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never has explicitly defined the finality requirement,40 however, and
has preferred to give the concept a practical rather than a technical
construction.41 Although the single judge’s order rejecting the pre
emption claim is final in the technical sense that it disposes of the only
claim properly before the single judge, the order is not final in the
practical sense that the constitutional claim remains to be adjudicated
by the three-judge court. The various judicially-created exceptions to
the finality requirement, therefore, do not support appeal of the single
judge’s order. The preemption claim rejected by the single judge is not
“separable from, and collateral to” the merits of the suit;42 because the
three-judge court still must adjudicate the constitutional issue, the
single judge’s rejection of the preemption claim ordinarily will not
constitute a practical “death knell” of the suit;43 and his order will not
cause “irreparable injury” by the irretrievable transfer of property.44
Statutory exceptions to the finality requirement also do not appear
to support appeal of the single judge’s order. Although rule 54(b) of the
Federal Rules of Civil Procedure permits appeal from a disposition of
one or more but less than all of the claims asserted, several courts of
appeals have held that alternative legal theories arising from the same
facts, such as the preemption claim and the constitutional claim, do not
constitute separate, appealable “claims” under the rule.45 A plaintiff
has a right to an immediate appeal from an interlocutory order refusing
to grant an injunction,46 but this avenue of appeal also seems
40. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 170 & n.9 (1974); Note, supra note
39, at 353-54.
41. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).
42. Id.
43. Eisen v. Carlisle & Jacquelin, 370 F.2d 119, 121 (2d Cir. 1966), cert, denied, 386 U.S.
1035(1967), vacated on other grounds, 417 U.S. 156(1974).
44. Forgay v. Conrad, 47 U.S. (6 How.) 200, 204 (1848). See generally Note, supra note
39, at 364-67.
45. See, e.g., United States v. Crow, Pope & Land Enterprises, 474 F.2d 200, 202 (5th
Cir. 1973); Edney v. Fidelity & Guar. Life Ins. Co., 348 F.2d 136, 138 (8th Cir. 1965);
CM AX, Inc. v. Drewry Photocolor Corp., 295 F.2d 695, 697 (9th Cir. 1961); Cott Beverage
Corp. v. Canada Dry Ginger Ale, Inc., 243 F.2d 795, 796 (2d Cir. 1957) (per curiam). But
see Gas-a-Car, Inc. v. American Petrofina, Inc., 484 F.2d 1102, 1104-05 (10th Cir. 1973)
(where two claims based on separate federal statutes arose from same facts appeal allowed
from dismissal of one claim). The Supreme Court apparently has decided that two claims
arising from the same facts can be separate, appealable claims. See Sears, Roebuck & Co.
v. Mackey, 351 U.S. 427, 437 n.9 (1956). The courts of appeals, however, have not followed
the Court’s ruling in Sears. See P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, Hart
and Wechsler s The Federal Courts and the Federal System 1562 (2d ed. 1973); Note,
supra note 39, at 359-61.
46. 28U.S.C.§ 1292(a)(1) (1970).
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inapplicable since the single judge’s order does not constitute a
complete denial of an injunction but merely a rejection of one of two
legal grounds for injunctive relief.47
Section 1292(b) establishes another statutory procedure for appeal
ing interlocutory orders.48 Such orders are appealable at the discretion
of the trial court and the court of appeals if the trial judge certifies that
“the order involves a controlling question of law as to which there is
substantial ground for difference of opinion” and an immediate appeal
from the order may “materially advance the ultimate termination of
the litigation . . . .”49 The material advancement criterion looks to the
amount of time that the trial court would waste by resolving the
remaining issues in the case if an interlocutory order is appealed and
reversed.50 Since the trial of the constitutional claim before the three
judges ordinarily will be simple and brief and will involve few if any
factual disputes,51 an interlocutory appeal resulting in reversal of the
single judge’s order would save little time at the trial level. Moreover, an
interlocutory appeal of the single judge’s rejection of the preemption

47. See Note, supra note 39, at 370 & n.163. Contra, Murrow v. Clifford, 502 F.2d 1066,
1069 (3d Cir. 1974) (section 1292(a)(1) applicable). Judge Rosenn agreed that appeal under
section 1292(a)( 1) was proper in this type of suit to avoid constitutional adjudication. Id.
at 1071 n.4 (Rosenn, J., concurring and dissenting). In reaching this decision, Judge
Rosenn relied on an earlier Second Circuit case. Id.; see United States v. New York, N.H.
& H.R.R. (Glenmore), 276 F.2d 525, 545-46 (2d Cir.), cert, denied, 362 U.S. 964 (1960).
The Second Circuit in Glenmore cited a prior decision that held a denial of a motion for
summary judgment granting a permanent injunction appealable under section 1292(a)(1).
276 F.2d at 545; see Federal Glass Co. v. Loshin, 217 F.2d 936, 936-38 (2d Cir. 1954). The
Second Circuit later overruled Loshin, casting doubt on the Glenmore holding. See
Chappel & Co. v. Frankel, 367 F.2d 197, 200 (2d Cir. 1966) (en banc). Although Glenmore
has not been explicitly overruled, Judge Friendly, the author of the Glenmore opinion,
has conceded that the decision warrants reconsideration. See Western Geophysical Co. of
America v. Bolt Associates, 440 F.2d 765, 770-71 n.4 (2d Cir. 1971) (Friendly, J.)
(dictum). See generally 88 Harv. L. Rev. 1028,1033-34 &n.31 (1975).
48. 28 U.S.C.§ 1292(b) (1970).
49. Id. See generally Note, Interlocutory Appeals in the Federal Courts Under 28 U.S.C.
§ 1292(b), 88 Harv. L. Rev. 607 (1975).
50. See, e.g., Kraus v. Board of County Rd. Comm’rs, 364 F.2d 919, 922 (6th Cir. 1966)
(appeal refused where suit can be tried and disposed of in a few days); Milbert v. Bison
Labs., Inc., 260 F.2d 431, 433 (3d Cir. 1958) (section 1292(b) to be used only where
intermediate appeal may avoid protracted and expensive litigation); Design Consultants
Eng’r Corp. v. Security Ins. Co., 309 F. Supp. 1141, 1144 (W.D. Pa. 1970) (per curiam)
(appeal refused where factual issues are few, legal issues simple, and time required for trial
relatively short). See generally Note, supra note 49, at 625-28.
51. See Jackson v. Choate, 404 F.2d 910, 913 & n.9 (5th Cir. 1968) (per curiam); Con
necticut Union of Welfare Employees v. White, 55 F.R.D. 481, 485 (D. Conn. 1972).
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claim cannot decrease and often may increase the total number of
hearings required to dispose of the litigation.
Under the best of circumstances, the Supreme Court could resolve
the case after three hearings: the trial of the preemption claim before
the single judge, appellate review under section 1292(b) of his rejection
of that claim, and review of the court of appeals decision by the
Supreme Court, which ultimately upholds the preemption claim.52 A
greater number of hearings, however, may be required. If the Supreme
Court rejects the preemption claim in reviewing the court of appeals
order, for example, two more hearings would follow: the case would be
remanded to the three-judge court for a hearing on the constitutional
issue53 and the parties would have a direct appeal of the panel’s order
to the Supreme Court. Likewise, if the court of appeals affirmed the
single judge’s rejection of the preemption claim and the Supreme Court
did not grant certiorari to review that order, the case also would go to
the three-judge panel to decide the constitutional issue and thence to
the Supreme Court on appeal. An interlocutory appeal of the single
judge’s rejection of the preemption claim, therefore, will result in at
least three and perhaps as many as five hearings. Since deferring appeal
of the single judge’s order until the three-judge panel has decided the
constitutional issue will never result in more than three hearings,54
appeal of the interlocutory order cannot materially advance the
ultimate termination of the litigation.55 Deferring appeal of the single
judge’s order until the three-judge court renders its decision also fosters
the important policy of judicial economy in three-judge court litigation.

52. Review by the Supreme Court could be accomplished in one of two ways. If the court
of appeals reversed the single judge’s rejection of the preemption claim, the state can ap
peal that order to the Supreme Court, which might affirm the court of appeals. See 28
U.S.C. § 1254(2) (1970) (providing for appeal of court of appeals decisions invalidating
state statute on grounds of federal preemption). If the court of appeals affirmed the single
judge, the Supreme Court could grant certiorari and reverse the court of appeals ruling.
See id. § 1254(1) (providing for review by certiorari).
53. But cf. Wisdom v. Norton, 507 F.2d 750, 757-58 (2d Cir. 1974) (court of appeals
rejects preemption claim and declines to remand constitutional claim to three-judge court).
54. See text accompanying note 38 supra.
55. The general power of review under the writ of mandamus is equally unavailable to
review the rejection by the single judge of the preemption claim, since mandamus is re
served for exceptional errors amounting to a judicial “usurpation of power.” See Will v.
United States, 389 U.S. 90, 95 (1967); All Writs Act, 28 U.S. C. § 1651(a) (1970). Therefore,
in the ordinary case, mandamus will not lie to correct the single judge’s errors of law or
fact. See United States v. DiStefano, 464 F.2d 845, 850 (2d Cir. 1972) (even gross error will
not suffice to support issuance of writ).
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THREE JUDGE COURT REVIEW OF SINGLE JUDGE’S ORDER

The recommended procedure, which allows the single judge to reject
the preemption claim and refer only the constitutional claim to the
three-judge panel, assumes that the three judges will not review the
rejection of the preemption claim. That assumption reflects a view
either that the three-judge court lacks jurisdiction to review the single
district judge’s order or that the policy of judicial economy precludes
such review.
The argument that a three-judge panel has no power to review the
single judge’s rejection of the preemption claim is based on the position
that the three-judge panel shares coordinate jurisdiction with the
district court and, therefore, cannot reverse an order of the single
judge.56 This interpretation of the panel’s jurisdiction has been
suggested in another context by the Supreme Court57 and logically
precludes the panel from exercising appellate review.
The policy of judicial economy also suggests that the three judges
not review the single judge’s rejection of the preemption claim when
they try the constitutional claim; that review threatens the same
judicial inefficiency as the procedure articulated in Murroiv. If the
three-judge panel reverses the single judge and upholds the preemption
claim without reaching the constitutional issue, and the Supreme Court
on direct appeal58 reverses the three judges, the case would have to be
remanded to the panel for decision on the constitutional claim and a
second direct appeal to the Supreme Court would follow. Moreover,
even if the three judges uphold the single judge’s order, their review of
the preemption claim wastes judicial effort.

56. See Parks v. Harden, 504 F.2d 861, 866 (5th Cir.), vacated on other grounds, 421
U.S. 926 (1975) (three-judge court would be bound by single judge’s rejection of pre
emption claim); Murrow v. Clifford, 502 F.2d 1066, 1069 (3d Cir. 1974) (dictum) (same);
Doe v. Lukhard, 493 F.2d 54, 59 (4th Cir. 1974), vacated on other grounds,_ U.S—, 95 S.
Ct. 1441 (1975) (three-judge panel is “powerless” to review single judge’s rejection of pre
emption claim since panel lacks authority to act as “truncated court of appeals”); cf.
Stevenson v. Four Winds Travel, Inc., 462 F.2d 899, 904-05 & n.4 (5th Cir. 1972) (majority
rule among circuits is that judges sitting in same district court on same case should not
overrule each other); Kenny v. United States, 118 F. Supp. 907, 910 (D.N.J. 1954) (single
judge cannot review prior orders of three-judge court in same case).
57. See Rosado v. Wyman, 397 U.S. 397, 402-03 (1970) (certain cases must be heard by a
district court composed of three judges as opposed to single-judge district court). See also
Lewis v. Rockefeller, 431 F.2d 368, 371 (2d Cir. 1970) (three-judge court sits as a district
court and is bound by precedent of court of appeals for its circuit); Sunshine Anthracite
Coal Co. v. Adkins, 31 F. Supp. 125,127 (E.D. Ark. 1940) (same).
58. See notes 35-37 supra and accompanying text.
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SUPREME COURT REVIEW

The decision of a three-judge court on the merits of a constitutional
claim following the single judge’s rejection of the preemption claim is a
final order directly appealable to the Supreme Court under section
1253.59 Whether the single judge’s earlier order rejecting the pre
emption claim is also directly appealable to the Supreme Court raises
some doubt. In Perez v. Ledesma60 the Supreme Court dismissed for
lack of jurisdiction a direct appeal from a single judge’s order that had
been merged into a three-judge court injunction, holding that the
proper appeal of the single judge’s order was to the court of appeals.61
The effect of Perez on Supreme Court review of a single judge’s
rejection of the preemption claim is unclear.62 Decided three
years before the Court’s revamping of three-judge court jurisdiction in
Hagans, the Perez decision did not present the problem of alternative
preemption and constitutional claims and did not discuss the policy of
designing the most judicially economical procedure for deciding those
claims. Indeed, the issue of the Supreme Court’s power to review the
single judge’s rejection of the preemption claim on direct appeal from
the three-judge decision on the constitutional claim has arisen only as a
59. 28 U.S.C. § 1253 (1970); see MTM, Inc. v. Baxley, 420 U.S. 799, 804 (1975) (per
curiam) (dictum) (section 1253 direct appeals limited to orders resolving merits of
constitutional claim presented to three-judge court).
60. 401 U.S. 82 (1971).
61. Id. at 86-88. See also Murrow v. Clifford, 502 F.2d 1066, 1069 (3d Cir. 1974) (dictum)
(Supreme Court on direct appeal from three-judge decision on constitutional claim could
not review single judge’s earlier rejection of preemption claim). In Perez the three judges
had refused to enjoin prosecution under a state criminal statute but had ordered the sup
pression and return of material seized in a pending state prosecution under that statute;
the Supreme Court held this an injunctive order for purposes of section 1253. 401 U.S. at
84 n.l. After the three-judge panel had rendered its decision, the single judge declared a
parallel local ordinance invalid since the three judges had noted that they lacked juris
diction over challenges to local ordinances. Id. at 85; see note 12 supra. The Supreme
Court reversed the three-judge court’s suppression order, but held that the single judge’s
order was not within the direct appeal provision of section 1253. 401 U.S. at 86-88.
62. Although the Supreme Court in other cases has refused to review single judge de
cisions on direct appeal, generally those refusals have come in cases involving no inter
vening three-judge court decisions on the merits of the constitutional claim that would pro
vide a proper vehicle for a section 1253 direct appeal. See, e.g., Mengelkoch v. Industrial
Welfare Comm’n, 393 U.S. 83, 83-84 (1968) (per curiam) (no direct appeal from order of
single judge after three-judge court had dissolved itself); Stratton v. St. Louis S.W. Ry.,
282 U.S. 10, 15-16 (1930) (no direct appeal from single judge order in case required to be
heard, but not heard, by three judges); Ex parte Metropolitan Water Co., 220 U.S. 539,
546 (1911) (dictum) (same), cited in Gonzalez v. Automatic Employees Credit Union, 419
U.S. 90, 96 n.14 (1974) (dictum).
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result of the ruling in Hagans that the single judge may decide the
preemption claim.63 Thus, that issue should be resolved by reference to
the considerations of judicial economy and avoidance of constitutional
decisionmaking discussed in Hagans.
Appeal to the court of appeals of the single judge’s order rejecting
the preemption claim will split review of the preemption and
constitutional claims between the court of appeals and the Supreme
Court.64 In order to avoid a premature and possibly unnecessary
decision on the constitutional issue, the Supreme Court presumably will
defer action on the directly-appealed constitutional claim until the
court of appeals has decided the preemption claim and that decision
has been brought before the Supreme Court.65 Deferral of action on the
constitutional claim pending the ruling of the court of appeals on the
preemption claim, however, undermines one of the principal purposes
of three-judge court jurisdiction: expeditious Supreme Court review via
the direct appeal.66 Although the involvement of the court of appeals
acts as a judicial sieve in refining the legal issues presented to the
Supreme Court,67 the notion of an additional appellate layer conflicts

63. To the extent that Hagans merely substitutes the single judge for the three-judge
court as the proper tribunal to decide the preemption claim below, the doctrine enunciated
in Brotherhood of Locomotive Engineers v. Chicago, Rock Island & Pacific Railroad that
the Supreme Court will review the trial court’s decision on the pendent preemption claim
may remain undisturbed. See 382 U.S. 423, 428 (1966); note 37 supra.
64. See MTM, Inc. v. Baxley, 420 U.S. 790, 809 (1975) (Douglas, J., dissenting)
(fragmentation of three-judge court cases into separate courts and separate lines of appeal
should not be encouraged because, ultimately, it will lead to delay and duplication of ef
fort).
65. Depending on whether the court of appeals rejects or upholds the preemption claim,
Supreme Court review will be obtained either by certiorari or by appeal. See 28 U.S.C. §§
1254(1), (2) (1970); note 52 supra. If either party petitions for a writ of certiorari prior to
the decision of the court of appeals, the Supreme Court can grant the petition and thereby
“short-circuit” the appeal process. This expedited procedure is functionally identical to the
Court’s exercise of jurisdiction over a section 1253 appeal of the single judge’s order. See
also Taylor v. Lavine, 497 F.2d 1208 (2d Cir.), cert, granted, 419 U.S. 1046 (1974); Hurley
v. Van Lare, 380 F. Supp. 167 (S.D.N.Y. & E.D.N.Y.) (three-judge court), prob, juris,
noted, 419 U.S. 1045 (1974), consolidated for oral orgument with Taylor v. Lavine, 419
U.S. 1046 (1974) (Supreme Court simultaneously granted certiorari to the court of appeals
on preemption claim and noted probable jurisdiction on appeal of constitutional claim from
three-judge court).
66. See Swift & Co. v. Wickham, 382 U.S. Ill, 119 (1965); Stratton v. St. Louis S.W.
Ry., 282 U.S. 10,14(1930).
67. See Swift & Co. v. Wickham, 382 U.S. Ill, 128 (1965), quoting Florida Lime &
Avocado Growers, Inc. v. Jacobsen, 362 U.S. 73, 92-93 (1960) (Frankfurter, J., dissenting).
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with the principle of judicial economy. The preferable course is to
include both claims within the section 1253 appeal.68
Conclusion

In an effort to conserve judicial resources and to avoid unnecessary
constitutional adjudication, the Supreme Court in Hagans v. Lavine
approved a procedure whereby the single district judge may uphold a
pendent preemption claim as an alternative to convening a three-iudge
court on the basis of the jurisdiction-conferring constitutional claim. In
Murrow v. Clifford the Third Circuit found the avoidance doctrine
overriding in holding that the single judge may not reject the
preemption claim, since the three-judge court then would have no
alternative but to decide the constitutional question. The holding in
Murrow misapplies the doctrine requiring avoidance of unnecessary
constitutional decisions and also risks an uneconomical use of judicial
resources. Allowing the single judge to reject the preemption claim as
an unappealable interlocutory order and deferring a single appeal of
both claims to the Supreme Court until a final decision on the
constitutional claim is rendered by the three-judge court would be a
preferable procedure for disposing of the litigation in an expeditious
and efficient manner.
John Griffith Johnson, Jr.

68. See Doe v. Lukhard, 493 F.2d 54, 59 (4th Cir. 1974), vacated on other grounds,
_U.S._ _ 95 S. Ct. 1441 (1975) (dictum) (review of single judge’s order rejecting pre
emption claim properly lies with Supreme Court by way of direct appeal); 88 Harv. L.
Rev. 1028, 1030-31 & n.15 (1975) (single judge’s decision merges as interlocutory order
with order of three-judge court into single final judgment for section 1253 appeal).

RECENT DEVELOPMENT
GIFT TAX—section 2503—Tax Court Perceives Interrelationship of
Subsections (b) and (c) to Exclude Minor Beneficiary's Income Interest
During Majority — Estate of David H. Levine, 63 T.C. 136 (1974), appeal
docketed, No. 75-4134, 2d Cir., Apr. 11,1975.
Last year, the United States Tax Court in Estate of David H. Levine'
confronted a novel question concerning the application of the annual
gift tax exclusion of section 2503 of the Internal Revenue Code of 195412
to a transfer in trust for the benefit of a minor.3 The taxpayers in Levine
had established a trust for each of their five minor grandchildren.4
Except for the designation of the beneficiary, the trust instruments were
identical:5 each deed of trust provided for the accumulation of income
1. 63 T.C. 136 (1974), appeal docketed, No. 75-4134, 2d Cir., Apr. 11,1975.
2. Int. Rev. Code of 1954, § 2503. Section 2503 provides, in pertinent part:
(b) Exclusions From Gifts—In computing taxable gifts for the calendar
quarter, in the case of gifts (other than gifts of future interests in property) made
to any person by the donor during the calendar year 1971 and subsequent
calendar years, $3,000 of such gifts to such person less the aggregate of the
amounts of such gifts to such person during all preceding calendar quarters of
the calendar year shall not, for purposes of subsection (a), be included in the total
amount of gifts made during such quarter. Where there has been a transfer to any
person of a present interest in property, the possibility that such interest may be
diminished by the exercise of a power shall be disregarded in applying this sub
section, if no part of such interest will at any time pass to any other person.
(c) Transfer for the Benefit of Minor—No part of a gift to an individual
who has not attained the age of 21 years on the date of such transfer shall be con
sidered a gift of a future interest in property for purposes of subsection (b) if the
property and the income therefrom—
(1) may be expended by, or for the benefit of, the donee before his attaining
the age of 21 years, and
(2) will to the extent not so expended—
(A) pass to the donee on his attaining the age of 21 years, and
(B) in the event the donee dies before attaining the age of 21 years be pay
able to the estate of the donee or as he may appoint under a general power of ap
pointment as defined in section 2514(c).
3. 63 T.C. at 140,143.
4. Id. at 137; see id. at 137-39 (verbatim reprint of relevant portions of trust instru
ments). Although Mr. Levine alone established the trusts in question, Mrs. Levine also en
tered the litigation since she and her husband had utilized the gift-splitting provision of
the Code. Id. at 137; see Int. Rev. Code of 1954, § 2513 (gift of one spouse may be treated
as if made one-half by each spouse).
5. 63 T.C. at 137.

131

132

The Georgetown Law Journal

[Vol. 64:131

during the donee’s6 minority and granted the trustee discretionary
authority to distribute all or part of such income for the benefit of the
named beneficiary during that period.7 In creating the trusts, the settlor
also instructed the trustee to distribute to the beneficiary any ac
cumulated income when the minor attained the age of 21 or died, which
ever event occured first.8 If the donee lived longer than 21 years, the trust
instrument directed the trustee to distribute income from the trust at
least annually for the remainder of the beneficiary’s life.9 The trustee re
tained discretion to invade the corpus for the benefit of the donee
throughout the term of the trust.10
The Commissioner of Internal Revenue conceded that the income
interest of the donee during his minority qualified for the $3,000 annual
exclusion because that interest complied with the provisions of section
2503(c),11 and the taxpayers stipulated that the donee’s interest in the
corpus did not qualify for the exclusion because the interest in the trust
principal complied with neither section 2503(b) nor section 2503(c).12 The
parties in Levine disagreed only on whether the donors could exclude as
a present interest the income interest of the beneficiary after he reached
the age of 21.13 The Tax Court accepted the taxpayers’ argument that the
6. The term “donee” is synonymous with beneficiary. Helvering v. Hutchings, 312 U.S.
393, 397 (1941) (beneficiary, not trust, is donee); see Treas. Reg. § 25.2503-2 (1975).
7. 63T.C. at 137.
8. Id. at 137-38.
9. Id. at 138.
10. Id.
11. Brief for Respondent at 10, Estate of David H. Levine, 63 T.C. 136 (1974), appeal
docketed, No. 75-4134, 2d Cir., Apr. 11, 1975; see Int. Rev. Code OF 1954, § 2503 (c). Prior
to 1968, the question of whether a minor possesses a present interest in the income com
ponent of a gift in trust, while only receiving a future interest in the corpus, presented the
courts with a threshold issue of determining the scope of section 2503(c). The Tax Court
initially resolved this problem in Arlean I. Herr by holding that the interest component
was severable from the principal component and could qualify independently as subsection
(c) “property.” 35 T.C. 732, 735-37 (1961), affd, 303 F.2d 780 (3d Cir. 1962). The Com
missioner acquiesced in this result after numerous other courts had adopted the Tax
Court’s definition of “property” in Herr. 1968-2 Cum. Bull. 2; see, e.g., Commissioner v.
Thebaut, 361 F.2d 428, 431 (5th Cir. 1966); Rollman v. United States, 342 F.2d 62, 66-67
(Ct. Cl. 1965); Weller v. Commissioner, 38 T.C. 790, 809(1962).
12. Brief for Petitioners at 11, Estate of David H. Levine, 63 T.C. 136 (1974), appeal
docketed, No. 75-4134, 2d Cir., Apr. 11, 1975. The gift of principal did not comply with sec
tion 2503(b) because the donee’s enjoyment of the gift property was contingent on the
trustee’s discretion. See Treas. Reg. § 25.2503-3(c) (1975) (example (1)). The gift of the
trust corpus would not be excludable under subsection (c) since the trustee would not dis
tribute the “property” to the donee or his estate when the recipient reached age 21 or on
his earlier death. See Int. Rev. Code of 1954, § 2503(c).
13. 63 T.C. at 139. A minor beneficiary’s interest in income after he reaches age 21 is
termed a majority income interest.
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majority income interest constituted an excludable present interest,
reasoning that the majority interest component was only one element of
the donee’s total income interest, which could be excluded from the
computation of the gift tax through concurrent application of sub
sections (b) and (c) of section 2503.14
A valid assessment of the Tax Court’s decision in Levine must include
careful scrutiny of past judicial and legislative attempts to cope with the
concept of future interests in conjunction with gifts to minors. Placing
the Levine decision in that context underscores the validity of the
court’s analysis of the interrelationship between and the applicability of
sections 2503(b) and 2503(c).
Section 2503 and Prior Interpretations
of Future Interests

In providing for an annual gift tax exclusion, Congress disallowed the
exclusion for transfers of future interests because it foresaw administra
tive difficulties in determining the eventual donees and the value of their
respective interests.15 Congress did not define future interests in light of
that purpose,16 however, but instead chose to define the term broadly as
“any interest or estate, whether vested or contingent, limited to com
mence in possession or enjoyment at a future date.”17 This vague
14. Id. at 144-45.
15. S. Rep. No. 665, 72d Cong., 1st Sess., pt. 1, at 41 (1932); H.R. Rep. No. 708, 72d
Cong., 1st Sess. 29 (1932). Congressional recognition of the difficulty of determining the
ultimate donee and the value of the gift is important since the $3,000 annual exclusion is a
per donee exclusion. Int. Rev. Code of 1954, § 2503(b). Even if a gift complies with the
technical definition of a present interest, a donor may not utilize the exclusion unless the
Commissioner can ascertain the donee and determine the value of the present interest as of
the date of the gift. See Van Den Wymelenberg v. United States, 272 F. Supp. 571, 574
(E.D. Wis. 1967) (exclusion denied where value of present interest indeterminable); J.J.
Newlin, 31 T.C. 451, 457-58 (1958) (exclusion allowed since trust termination clause ig
nored in determining value of gift); Rev. Rul. 55-303, 1955 Cum. Bull. 471 (no exclusion
where trust provides for distribution of income among several beneficiaries at trustee’s
discretion since proportions indeterminable); cf. United States v. Pelzer, 312 U.S. 399, 404
(1941) (no exclusion where beneficiaries enjoyed no right to present enjoyment of corpus or
income).
16. See Fondren v. Commissioner, 324 U.S. 18, 26-27 & n.13 (1945) (specification of
amount and donee not dispositive of whether future interest exists).
17. S. Rep. No. 665, supra note 15, at 41; see H.R. Rep. No. 708, supra note 15, at 29. The
Treasury Regulations adopt almost verbatim Congress’s definition of future interests and
generally define a present interest as an unrestricted right to the immediate use, posses
sion, or enjoyment of property or the income therefrom. Treas. Reg. §§ 25.2503-3(a), (b)
(1975); see Chanin v. United States, 393 F.2d 972,975-76 (Ct. Cl. 1968) (per curiam); Jolley
v. United States, 259 F. Supp. 315, 318-19 (D.S.C. 1966).

134

The Georgetown Law Journal

[Vol. 64:131

definition has resulted in a spate of litigation as courts have attempted to
apply that term in different fact settings.18 Early decisions did observe
that more established property law definitions of future interests were ir
relevant19 and determined that the classification hinged on the im
mediacy of enjoyment, use, or possession by the donee.20 Courts have
failed to apply consistently a single precise definition of future interest,
however, and instead have promulgated numerous standards in con
struing section 2503.21
The attempt to classify gifts made in trust to minors has exacerbated
the problem of defining future interests.22 In the seminal case of Fondren
18. See, e.g., Kieckhefer v. Commissioner, 189 F.2d 118, 121 (7th Cir. 1951) (settlor may
transfer present interest in demand trust); Fisher v. Commissioner, 132 F.2d 383, 385-86
(9th Cir. 1942) (certainty of interest does not indicate transfer of present interest);
Edward J. Kelley, 19 T.C. 27, 29 (1952) (settlor may transfer present interest in support
trust); Andrew Geller, 9 T.C. 484 (1947) (completed gift need not indicate transfer of
present interest). Some writers have noted that the frequent litigation over the definition
of a future interest inefficiently expends the Service’s resources because of the relatively
small amounts of revenue generated from such litigation. See Lentz, Drafting a Section
2503(c) Trust for a Minor, 38 Dicta 11, 11-12 (1961); Maxfield, Troublesome Trust Powers
Under Section 2503(b), 47 Taxes 457, 484 (1969). This policy consideration, together with
the donor’s uncertain tax liability on the transfer of gift property, has generated proposals
for a redefinition of the term present interest. See Maxfield, supra (proposed definition of
present interest as outright transfer of absolute ownership); Miller, Minimizing Gift
Taxes Through Use of Discretionary Powers, 16 Major Tax Planning 547, 580-82 (1964)
(present interest is one held by identifiable donees and having ascertainable value).
19. See, e.g., Commissioner v. Estate of Holmes, 326 U.S. 480, 486 (1946); Fondren v.
Commissioner, 324 U.S. 18, 20 (1945); United States v. Pelzer, 312 U.S. 399, 403 (1941);
Note, Gifts to Minor as Present Interests for Purposes of the Annual Exclusion to the
Federal Gift Tax, 53 Colum. L. Rev. 530, 531 (1953). The failure to adopt the general
property definition of future interest as the definition for gift tax purposes seems to stem
from Congress’s intent to apply the gift tax as broadly as possible. See H.R. Rep. No. 708,
supra note 15, at 27 (Service should define “property” and “gift” in broadest and most
comprehensive sense). The courts generally have held that a donee’s vested interest in the
gift property does not necessarily establish a present interest since the donee may not cur
rently receive the benefit of the property. See, e.g., Fondren v. Commissioner, supra at
25; George W. Perkins, 27 T.C. 601, 604 (1956); Andrew Geller, 9 T.C. 484, 492, 494 (1947).
Nonetheless, one writer has argued that the attempt to establish two separate definitions
of a present interest has not been fruitful since the gift tax definition does not expand the
property definition. Note, Taxation of Gifts to Closely Held Corporations, 57 Colum. L.
Rev. 240, 252-53 (1957).
20. See, e.g., Strekalovsky v. Delaney, 78 F. Supp. 556, 557 (D. Mass. 1948); George M.
Street, 29 T.C. 428, 431-32 (1957), aff'd, 261 F.2d 666 (5th Cir. 1958); William Goehner, 28
T.C. 542,545(1957).
21. See 5 J. Mertens, The Law of Federal Estate and Gift Taxation §3807, at 48182 (1959) (noting numerous judicial definitions of “present interest”).
22. Although the Commissioner has abandoned his earlier ruling that an outright gift to
a minor does not constitute a transfer of a present interest, the Service still maintains that
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v. Commissioner,23 the Supreme Court interpreted the substantially
similar language of the predecessor to section 2503(b)24 and developed a
narrow standard for determining a present interest. Noting that the
phrase “present interest” connotes the right to some substantial present
economic benefit, the Court in Fondren reasoned that the important
determinant is the time enjoyment begins, not the time title vests.25
Under this standard a gift to a minor cannot qualify for the section 2503
exclusion from gift taxes if distribution is dependent on some
contingency, such as a currently nonexistent need or the trustee’s dis
cretion.26 In reaching its decision in Fondren, the Court noted that
Congress did not intend to discriminate against gifts to minors, merely
because of the child’s legally imposed incapacities, by making such gifts
ineligible for the gift tax exclusion.27 The Court also noted that gifts

under section 2503(b) it is virtually impossible for a settlor to transfer a present interest in
trust for a minor unless the settlor requires the trustee to distribute currently all income.
Rev. Rul. 54-400, 1954-2 Cum. Bull. 319, 320; see Sugarman & Brucken, The Present
Interest Trust For a Minor, 4 Real Prop. Probate & Trust J. 651,652 (1969).
23. 324 U.S. 18(1945).
24. Internal Revenue Code of 1939, ch. 4, § 1003(b)(3), 53 Stat. 146, amending Internal
Revenue Code of 1932, ch. 209, § 504(b), 47 Stat. 169 (now Int. Rev. Code of 1954, §
2503(b)).
25. 324 U.S. at 20; see Commissioner v. Disston, 325 U.S. 442, 446 (1945); Ryerson v.
United States, 312 U.S. 405, 408-09 (1941); Duffy v. United States, 182 F. Supp. 765, 76768 (D. Minn. 1960); Bronston, Some Tax Problems in Making Gifts To or For Minors, 45
III. B. J. 320,325-26(1957).
26. Fondren v. Commissioner, 324 U.S. 18, 28-29 (1945) (exclusion denied where no
current express need despite trustee’s authority to apply income and corpus for main
tenance and education of beneficiaries); see Commissioner v. Disston, 325 U.S. 442, 44849 (1945) (although trustee directed to provide for maintenance of minor in emergency,
exclusion denied because donee not currently in need); United States v. Knell, 149 F.2d
331, 332 (7th Cir. 1945) (exclusion denied where trustee retained absolute discretion to ac
cumulate or distribute trust income). Although the taxpayers in Fondren had established
a trust requiring the trustee to provide for the maintenance of the minor beneficiaries, the
trust instrument expressed the donors’ expectation that nontrust funds would provide
adequate support for the beneficiaries. 324 U.S. at 23. The settlors argued that if their gift
were disqualified, a settlor could never make an excludable gift to a minor because some
other competent person must always manage the minor’s assets. Id. at 29. The Court re
jected the taxpayers’ argument and held that the minor did not possess a present interest
only because of the trustee’s inability to utilize presently the trust income or principal for
the minor’s benefit absent a showing of need. Id. at 28-29.
27. 324 U.S. at 29. Lower courts generally have followed the reasoning of Fondren in
emphasizing the nondiscriminatory intent of Congress. See, e.g., Commissioner v. Sharp,
153 F.2d 163,165 (9th Cir. 1946); Welles v. Sauber, 142 F. Supp. 449, 451-52 (D. Ill. 1956);
Cannon v. Robertson, 98 F. Supp. 331, 333-34 (W.D.N.C. 1951); Strekalovsky v. Delaney,
78 F. Supp. 556, 557-58 (D. Mass. 1948).
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made in trust to minors would qualify as present interests if the trustee
must apply the income immediately for the child’s use and enjoyment.28
Assuming that Congress did not wish to discriminate against gifts to
minors, the donor still needs to place sufficient incidents of ownership in
the minor’s hands before a court will equate the transferred interest with
a present interest in the hands of an adult. Courts are divided on what
incidents of ownership must pass with the gift; this split in authority, in
turn, reflects the inherent friction between Congress’s nondiscriminatory
intent and a minor’s legal disabilities.29 The conflicting precedent in the
area of demand trusts30 prior to the adoption of subsection (c) of section
2503 presents a microcosm of the difficulties courts have faced in balanc
ing Congress’s intent with a minor’s legal status. In Kieckhefer v. Com
missioner, 31 for example, the United States Court of Appeals for the
Seventh Circuit held that the critical factor in finding a present interest
was the right conferred by the trust instrument on the minor to demand
the gift property rather than the minor’s actual ability to make such a
demand under state law.32 The court rejected the Service’s argument that
state statutory restrictions prevented the minor beneficiary from exer
cising the present use, benefit, or enjoyment of the gift property, rea
soning that the minor’s right to demand the property complied with the
precondition established in Fondren that the trust provide for the im
mediate application of the gift property for the benefit of the minor.33 In

28. 324 U.S. at 29.
29. Compare Kieckhefer v. Commissioner, 189 F.2d 118, 121 (7th Cir. 1951) (present
interest even though no adult appointed to manage minor’s assets) and Cannon v.
Robertson, 98 F. Supp. 331, 334 (W.D.N.C. 1951) (settlor gave minor as much present con
trol as possible under state law) with Stifel v. Commissioner, 197 F.2d 107, 108-09 (2d Cir.
1952) (future interest where minor beneficiary without guardian could not make effective
demand even though adult donee would have received present interest) and Katherine
Schuhmacher, 8 T.C. 453, 462-63 (1947) (no present interest where minor’s father retained
discretion as guardian to use funds for benefit of minor).
30. In a demand trust the settlor requires the trustee to distribute a given portion of the
trust income or principal when the beneficiary demands such a distribution. See Comment,
Trusts for Minors—Obtaining Annual Exclusion Where Payment of Income is Discre
tionary, 16 Major Tax Planning 568,569-70(1964).
31. 189 F.2d 118 (7th Cir. 1951).
32. Id. at 121.
33. Id. at 120-22; see Fondren v. Commissioner, 324 U.S. 18, 24-26 (1945); Gilmore v.
Commissioner, 213 F.2d 520, 522 (6th Cir. 1954) (minor has present interest in demand
trust even where trustee may invest in non-income bearing property because right to de
mand income, not presence of income, dispositive); cf. Commissioner v. Sharp, 153 F.2d
163, 165 (9th Cir. 1946) (present interest where trustee only has discretion regarding man
ner, rather than amount, of interest payments for benefit of minor).
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order to effectuate the nondiscrimination principle, the Seventh Circuit
in Kieckhefer concluded that any finding of postponement of enjoyment
must be based on contingencies or disabilities prescribed in the trust
instrument itself, rather than on external factors such as state law.34
In Stifel v. Commissioner35 the United States Court of Appeals for the
Second Circuit expressly rejected the reasoning of the Kieckhefer
decision.36 The court conceded that the trust instrument in question
would have conveyed a present interest if the beneficiary had been an
adult but found that the minor beneficiary did not receive a present inter
est in the trust property because of his current inability effectively to
demand the property.37 Although acknowledging generally that a settlor
may transfer a present interest in trust for a minor, the court reached its
conclusion by looking beyond the four comers of the trust instrument to
consider surrounding circumstances, including statutory disabilities and
the absence of an established guardianship.38
34. See 189F.2dat 121-22.
In the related area of trusts established for the support of a minor beneficiary, courts
similarly have focused on the trust instrument in deciding whether the minor has a present
interest in the transferred property. See, e.g., United States v. Baker, 235 F.2d 317, 320
(4th Cir. 1956) (exclusion allowed where trust instrument creates no barriers to present en
joyment by minor other than disabilities established by state law); Cannon v. Robertson,
98 F. Supp. 331, 334 (W.D.N.C. 1951) (exclusion allowed where settlor provides minor with
maximum interest possible under state law); Strekalovsky v. Delaney, 78 F. Supp. 556,
557-58 (D. Mass. 1948) (same). To transfer a present interest, of course, the trust instru
ment must require the trustee to utilize the funds for the minor’s support, rather than
merely leaving such distributions to the trustee’s discretion. Rev. Rul. 59-78, 1959-1 Cum.
Bull. 690-91; see Commissioner v. Disston, 325 U.S. 442, 449 (1954) (future interest where
taxpayer failed to show necessity for steady flow of ascertainable income to minor).
Whether the distributions for the minor’s support are mandatory and according to a spe
cific standard or, instead, are discretionary has proved a difficult question for the courts.
See Maxfield, supra note 18, at 458-66; Note, Gifts to Minors, supra note 19, at 532-34.
35. 197 F.2d 107 (2d Cir. 1952).
36. Id. at 110. Although the Second Circuit in Stifel could have distinguished
Kieckhefer by interpreting the trust instrument under consideration as one not allowing
the minor himself to make a demand, the court explicitly denied that any such distinction
was the basis for its decision. Id. n.2.
37. Id. at 109-10.
38. Id. at 110; see William Goehner, 28 T.C. 542, 545-46 (1957); Abraham M. Katz, 27
T.C. 783, 785-86 (1957). The Second Circuit apparently felt that a state court either must
have appointed or must be in the process of appointing a guardian for the minor benefi
ciary before the minor may possess a cognizable demand right that would constitute a
present interest. See 197 F.2dat 110-11.
In a more recent demand trust case, Crummey v. Commissioner, the Sixth Circuit ex
haustively reviewed the Kieckhefer-Stifel split and developed a third standard that
broadened the scope of inquiry beyond Kieckhefer to determine whether the beneficiary
legally and technically could enjoy the gift property. 397 F.2d 82, 86 (6th Cir. 1968). The
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The conflict between the Second and Seventh Circuits illustrates the
difficulties faced by the courts before enactment of subsection (c) in
defining the immediacy-of-enjoyment requirement in light of the implicit
intent of Congress not to discriminate against gifts to minors. Courts
had no difficulties with cases at the extremes: a present interest existed
where the trust instrument required the annual distribution of income,
and a future instrument existed where the instrument had interposed the
absolute discretion of the trustee.39 In cases falling in the intermediate
area, however, the courts were divided on the weight to be given to the
nondiscrimination principle. The Seventh Circuit in Kieckhefer empha
sized this congressional policy, suggesting that an interest to a minor
will qualify for the exclusion if an identical interest given to an adult
would qualify. In Stifel the Second Circuit stressed the traditional cri
terion of immediacy-of-enjoyment, even though due to a minor’s legal
incapacities application of that standard results in discrimination
against minors. Thus, taxpayers never could be certain of the propriety
of claiming an exclusion where their trusts fell somewhere between the
established poles; ultimately, the existence of a present interest de
pended on the judicial knack for line-drawing on a case by case basis.40
Recognizing this uncertainty in the law, Congress in 1954 added sub
section (c) to section 2503.41 The amendment not only ended the un
court specifically declined to follow Stifel because it believed that the Second Circuit’s pro
cedure would discriminate inappropriately between gifts to minors and gifts to adults. Id.
at 88. Moreover, the court in Crummey allowed the exclusion in spite of its belief that the
minor probably would never exercise his demand right, if he even knew such a right
existed; the court indicated that its decision was founded on a technical reading of the
trust instrument that conferred a demand right on the minor donee. Id. at 87-88. One
writer has suggested that the Sixth Circuit in Crummey failed to follow explicitly the
Kieckhefer decision only because the taxpayer might have lost his exclusion under that
strict approach. Note, Gifts in Trust to Minors and the Annual Exclusion—Crummey v.
Commissioner, 20 Hastings L. J. 1113, 1121 n.43 (1969). See generally Comment, Gift
Tax—Gift to Minor Qualifying for Section 2503 Exclusion, 71 W. Va. L. Rev. 202 (1969).
39. Compare Albright v. United States, 308 F.2d 739, 741 (5th Cir. 1962) (present inter
est where settlor provides for annual distribution of income) with Hugh McK. Jones, 29
T.C. 200, 210 (1957) (no present interest where distribution contingent on trustee’s dis
cretion).
40. See Stifel v. Commissioner, 197 F.2d 107, 110 (2d Cir. 1952). In choosing between
the divergent conclusions of Kieckhefer and Stifel, the Commissioner obviously chose to
adopt the reasoning of Stifel, which emphasizes the immediacy of enjoyment and thus dis
qualifies many gifts to minors. See Rev. Rul. 54-91,1954-1 Cum. Bull. 207.
41. Int. Rev. Code of 1954, § 2503(c). Congress recognized that “(ujnder the present
law doubt arises as to whether a gift in trust for a minor can be a present interest since the
child does not presently have complete control over the property.” Hearings on H.R. 8300
Before the Sen. Comm, on Finance, 83d Cong., 2d Sess., pt. 1, at 75 (1954); see Gall v.
United States, 520 F.2d 278, 279 (5th Cir. 1975) (under 2503(c) certain gifts to minors, al
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certainty as to when a gift to a minor might be a present interest but also
manifested Congress’s belief that the tax laws should recognize the
problems inherent in gifts to minors, even if transfers that might delay
enjoyment would constitute transfers of a present interest.42 The new
section establishes indicia of ownership that must pass to the minor in
order for the gift to qualify as a present transfer eligible for exclusion:
the trust instrument must allow the trustee to expend at his discretion
the gift property for the benefit of the donee, to provide for distributing
the accumulated fund to the beneficiary when he attains his majority,
and to distribute the remaining property either to the donee’s estate or to
the recipient of his power of appointment if he should die before reaching
age 21.43 Subsection (c) essentially elucidates Congress’s definition of
what interests a minor must have in trust property for that property to
qualify as an outright gift.44 Thus, by utilizing subsection (c), a settlor
though otherwise future interests, are excludable); Rollman v. United States, 342 F.2d 62,
67 (Ct. Cl. 1965) (legislative history demonstrates Congress enacted section 2503(c) to
remedy uncertainty over whether gift to minor ever could be a present interest). Moreover,
in amending section 2503, Congress appeared to be reacting to the judiciary’s prior, unex
pectedly broad interpretation of the future interest exception to the annual exclusion. See
Ross v. United States, 348 F.2d 577, 579 (5th Cir. 1965). Subsection (c) brought that ex
ception closer to Congress’s original purpose of excluding only those future interests
either given to unascertainable donees or of incalculable value. Id.; see S. Rep. No. 665,
supra note 15, at 41; El.R. Rep. No. 708, supra note 15, at 29. Congress’s intent to recon
struct the courts’ interpretation of the term “future interest’’ also is ascertainable from
Congress’s simultaneous annexation of the last sentence of section 2503(b). See Int. Rev.
Code of 1954, § 2503(b). This addition nullified the somewhat anomalous result reached
in earlier decisions that disallowed the exclusion if the trustee could invade the trust
corpus for the benefit of the income interest donee. Compare Evans v. Commissioner, 198
F.2d 435, 437 (3d Cir. 1952) (exclusion disallowed since valuation of present interest im
possible) and Jenny Brody, 19 T.C. 126,132 (1952) (same) with Hugh McK. Jones, 29 T.C.
200, 212-13 (1957) (exclusion allowed since power of encroachment limited by ascertainable
standard).
42. See H.R. Rep. No. 1337, 83d Cong., 2d Sess. A322 (1954) (intent to provide type of
gift in trust to minors that will not be treated as future interest); Rogers, Forbes & Smith,
Recent Changes in the Rules for Gifts to Minors (How the Trouble Has Been Cleared Up),
17 U. Pitt. L. Rev. 585,586 (1956).
43. Int. Rev. Code of 1954, § 2503(c).
44. See Duncan v. United States, 15 Am. Fed. Tax R.2d 1456, 1458-59 (M.D. Fla. 1965),
rev'd on other grounds, 368 F.2d 98 (5th Cir. 1966); Int. Rev. Code of 1954, § 2503(c). The
Service has promulgated regulations under section 2503(c) that further provide that the
settlor may not restrict substantially the trustee’s discretion to expend funds for the bene
fit of the minor. Treas. Reg. § 25.2503-4(b)( 1) (1975); see Commissioner v. Thebaut, 361
F.2d 428, 431-32 (5th Cir. 1966) (exclusion disallowed where absence of trust provision al
lowing trustee to deplete corpus restricted trustee’s discretion); cf. Ross v. United States,
348 F.2d 577, 579, 581 (5th Cir. 1965) (exclusion allowed since state law restrictions on
guardians not dispositive of trustee’s discretion).
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may claim the annual exclusion, avoid the necessity of a guardianship,
and contemporaneously provide the needed management vehicle for the
transferred property.45

The Significance of Levine
The litigation in Levine focused on the scope of section 2503(c)’s re
definition of present interests held by minors. Observing that the addi
tion of subsection (c) effected a broad liberalization of the definition of a
minor’s present interest for purposes of the gift tax, the taxpayers
argued that the court should treat the total transferred income interest
as a single entity.46 Hence, the taxpayers contended that they should be
allowed to employ subsection (c) to exclude the minority income
component and subsection (b) to exclude the majority income segment.47
The Commissioner contested the excludability of the majority interest
component.4849
In seeking a more restrictive interpretation of subsection
(c), the Commissioner argued that pre-1954 decisions had disallowed any
exclusion where the terms of the trust paralleled those in Levine.^
45. See Rogers, Forbes & Smith, supra note 42, at 586. For several years after Congress
passed section 2503(c), commentators hesitated to recommend the use of a subsection (c)
trust because they interpreted the provision as requiring a trustee to distribute the corpus
when the minor reached 21 years of age, at which time the beneficiary still might not be of
sufficient financial maturity to manage the funds. See Ehrlich, Tax Aspects of Gifts to
Minors, 46 Mass. L.Q. 310, 324-25 (1961); Lentz, supra note 18, at 14, 16; Rogers, Forbes
& Smith, supra at 588. After the Tax Court’s decision in Arlean I. Herr, however, a settlor
need only provide for the distribution of accumulated income when the beneficiary reaches
his majority to exclude a beneficiary’s minority income interest. See 35 T.C. 732, 735-36
(1961), aff'd, 303 F.2d 780 (3d Cir. 1962); notes 55-59 infra and accompanying text.
Some commentators have claimed that in attempting to place gifts to minors on an
equal footing with gifts to adults, Congress has discriminated against adults; not only will
a lesser interest in a minor qualify as a present interest, but also delaying delivery of the
corpus of a gift to a minor donee actually may entitle the settlor to a larger gift tax
exclusion than he would enjoy in making an outright gift to an adult. See Ray &
Hammonds, The Internal Revenue Code of 1954: A Summary of the Estate and Gift Tax
Provisions, 41 A.B.A.J. 534,537 (1955); Sugarman & Brucken, supra note 22, at 657.
46. Brief for Petitioner at 13, Estate of David H. Levine, 63 T.C. 136 (1974), appeal
docketed, No. 75-4134, 2d Cir., Apr. 11,1975.
47. Id. at 13-14.
48. 63 T.C. at 139-40.
49. Brief for Respondent at 11-12, Estate of David H. Levine, 63 T.C. 136(1974), appeal
docketed, No. 75-4134, 2d Cir., Apr. 11, 1975; see Commissioner v. Disston, 325 U.S. 442,
449 (1945) (settlor must furnish definite income flow to beneficiary to establish present
interest); Fondren v. Commissioner, 324 U.S. 18, 21-22, 26 (1945) (settlor may not inter
pose contingencies blocking donee’s present enjoyment of gift); Josephine B. Crane, 16
CCH Tax Ct. Mem. 12, 13 (1957) (absence of steady flow of some portion of income to
minor results in finding of no present interest).

1975]

Recent Development

141

According to the Commissioner, Congress in passing the new subsection
had intended merely to vitiate the part of those decisions disallowing the
exclusion for the minority interest; the majority interest would continue
as a nonexcludable future interest.50
The Tax Court majority in Levine realized that the final categoriza
tion of the litigated majority income interest depended on the perceived
interrelationship of subsections (b) and (c) of section 2503.51 In adopting
the taxpayers’ argument, the court found that the minority and majority
income interests under consideration constituted two components of a
single excludable interest.52 Since the minority interest is a present inter
est under section 2503(c), the donee has both a present right to enjoy the
gift property and a continuing interest in the property after he reaches
age 21, at which time the trustee will distribute the income at least
annually.53
The majority recognized that the trust at issue in Levine represented
a novel variation on a taxpayer’s undisputed privilege to sever the inter
est in the trust corpus from the income interest for the purpose of de
termining the settlor’s gift tax liability under section 2503(b).54 In the
50. See Brief for Respondent at 14-16.
51. 63 T.C. at 143. One commentator has recognized the difficulty of determining
whether a majority income interest is an excludable present interest and observes that
resolution of the issue generally depends on whether the court views the beneficiary’s
entire rights to the trust income as an indivisible interest or whether it perceives the rights
accruing before age 21 as an interest distinct from the majority component: if the gift
constitutes an indivisible interest, once the minority income portion qualifies for exclusion
the entire interest qualifies; if the minority and majority interests are considered as
separate gifts, the latter constitutes a non-qualifying future interest. Zeigler, Gifts to
Minors —Three Variations, 24 Tax Law. 297, 325-26 (1971).
52. 63 T.C. at 144.
53. See id. at 144-45.
54. Id. at 144. Prior to the enactment of section 2503(c), the courts were concerned only
with the validity of separating the income and corpus interests for purposes of applying
the annual exclusion. See United States v. Pelzer, 312 U.S. 399,404 (1940); Evans v. Com
missioner, 198 F.2d 435, 437 (3d Cir. 1952) (exclusion disallowed where trustee’s discretion
made income interest indeterminate). In allowing the severance, courts properly had fo
cused on the trust instrument’s separate delineation of the beneficiary's rights in the
income interest and principal. See Fisher v. Commissioner, 132 F.2d 383, 396 (9th Cir.
1942) (exclusion for income interest allowed where trust instrument required annual pay
ments of income); Sensenbrenner v. Commissioner, 134 F.2d 883, 884-85 (7th Cir. 1943)
(following Fisher). The Supreme Court in Fondren specifically approved this approach,
stating that a court could separate a gift made in trust into an interest in the corpus and an
interest in the income, either of which might qualify independently for the gift tax
exclusion. Fondren v. Commissioner, 324 U.S. 18, 21 (1945); see, e.g., La Fortune v. Com
missioner, 263 F.2d 186, 190 (10th Cir. 1958); Estate of Herrmann v. Commissioner, 235
F.2d 440, 443 (5th Cir. 1956); George M. Street, 29 T.C. 428, 431-32 (1957), aff'd, 261 F.2d
666 (5th Cir. 1958).
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earlier case of Arlean I. Herr, 55 the Tax Court extended the taxpayer’s
subsection (b) right to sever the income from the corpus interest to sub
section (c) property.5657
The court in Herr divided the transferred gift,
which was similar to the gift in Levine,51 into three interests: an interest
in the trust corpus, an interest in the income during minority, and an in
terest in the income during majority.58 Since the taxpayer in Herr sought
an exclusion only for the minority income interest, the court in Herr ad
dressed only that interest and held that it qualified for the exclusion
under subsection (c).59 The court did observe in dictum, however, that the
donee’s income interest for the term between the ages of 21 and 30 did not
constitute a present interest.60 The majority of the Tax Court in Levine
agreed with the Herr decision only insofar as it held that an income in
terest might be segmented into its component parts, any one of which
might qualify independently as a present interest.61 Contrary to the sug
gestion in Herr, however, the Levine majority reasoned that a court may
treat the constituent elements of the income interest merely as two
stages of a unitary income interest where the facts warrant such treat
ment.62
The dissent in Levine embraced the Commissioner’s argument for a
more restrictive reading of section 2503(c). Arguing that the court’s
treatment of the income interest in Herr necessitated viewing the
majority income interest as a separate gift, Judge Raum concluded that
courts must classify the minority income interest as a separate piece of

55. 35T.C. 732(1961), aff'd, 303 F.2d 780 (3d Cir. 1962).
56. Id. at 734-36.
57. In Herr the settlor provided that the trustee could apply either principal or interest
for the benefit of the minor beneficiary. The trustee was instructed to distribute all ac
cumulated income when the minor reached age 21, after which time the beneficiary an
nually would receive the income until age 30, at which time he would acquire the corpus.
Id. at 733. Only two basic terms of the trust in Levine varied from those in Herr: the
trustee in Levine could apply only the income from the trust for the minor’s benefit, and
the beneficiary would receive his post-majority income annually until his death. 63 T.C. at
140-41.
58. 35 T.C. at 736-37.
59. Id.
60. Id. at 735 n.3. On appeal, the Third Circuit also indicated that the majority income
component was a future interest. Commissioner v. Herr, 303 F.2d 780, 782 (3d Cir. 1962),
aff'g 35 T.C. 732 (1961) (dictum).
61. 63 T.C. at 142.
62. Id. at 144-45. The Tax Court in Levine noted that the taxpayers in Herr never had
claimed an exemption for the majority income interest, probably because the taxpayers
already had exceeded the maximum $3,000 annual exclusion by claiming that the minority
income component was a present interest. Id. at 141,144.
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“property” within subsection (c) in order for that component to qualify
for an exclusion?3 Viewed as a separate entity, the majority income inter
est fails to meet the present interest prerequisite of section 2503(b) be
cause the donee would not enjoy that property until he or she reached age
21.63
64 Moreover, the majority income interest standing alone obviously
could not comply with subsection (c) since the trustee could not dis
tribute on or before the beneficiary’s twenty-first birthday the income
that was to be generated after the donee reaches age 21.65 The analysis
adopted by the dissent thus precludes the taxpayers from establishing a
nexus of continuing enjoyment between the minority and majority in
come interests.
The dissent argued in the alternative that if the minority and majority
income interests are considered as one interest, that unitary income
interest must qualify in toto under either section 2503(b) or (c)?b The dis
sent could not find that either subsection justified an exclusion for the
entire income interest in Levine.*167
The entire interest would not qualify
for a subsection (b) exclusion because the income payments would be
subject to the trustee’s discretion until the beneficiaries reached age 21,68
and it would not qualify under subsection (c) since the trustee could not
possibly distribute the unitary income interest before the beneficiary at
tained the age of 21.69 In adopting this restrictive interpretation of sub
63. 63 T.C. at 147 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting). The central
question in Herr concerned the proper reading of “property and income therefrom’’ under
section 2503(c). See Arlean I. Herr, 35 T.C. 732, 736 (1961), aff'd, 303 F.2d 780 (3d Cir.
1962). The court in Herr noted that since Congress must have known that Fondren
sanctioned the splitting of income and corpus trust interests when it enacted subsection
(c), the subsection implicitly endorses the notion that “property” could mean either an
income interest or a corpus interest. Id.; see Treas. Reg. § 25.2503-3(b) (1975) (present
interest in property defined as immediate enjoyment of property or income therefrom);
note 54 supra and accompanying text. The court therefore analyzed the gift according to
its component parts since Congress would not have allowed an exclusion where the donor
merely transfers an income interest, while denying the exclusion to a donor who transfers
the same income interest coupled with nonqualifying interests. 35 T.C. at 736-37; see
Jacob Konner, 35 T.C. 727, 732 (1961) (gift of only income interest in trust for minor ex
cludable under 2503(c)); Rev. Rul. 58-242,1958-1 Cum. Bull. 251; note 11 supra.
64 . 63 T.C. at 148-49 (Raum, J., with Dawson, Sterrett & Hall, JJ., dissenting); see
Treas. Reg. § 25.2503-3(a) (1975).
65. 63 T.C. at 147-48 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting); see
Treas. Reg. § 25.2503-4(a)(2) (1975).
66. 63 T.C. at 148 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting).
67. Id. at 148-49 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting).
68. Id. at 148 (Raum, J., with Dawson, Sterrett & Hall, JJ., dissenting); see Treas.
Reg. § 25.2503-3(c) (1975) (example (1)).
69. 63 T.C. at 148 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting); see Treas.
Reg. § 25.2503-4(a) (1975).
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section (c), the dissent reasoned that Congress had provided a gift tax
exclusion under that subsection for only one specific type of eligible trust
interest, an interest that terminates when the donee reaches age 21.70.
The majority’s position in Levine is preferable to the approach taken
by the dissent. The holding of the case reconciles prior decisions and ef
fectuates the congressional policy of nondiscrimination against gifts to
minors. In Fondren the Supreme Court established two criteria to
determine whether a present interest exists: the settlor must instruct the
trustee to apply immediately for the minor’s use or enjoyment the inter
est for which an exclusion is claimed and, thereafter, to provide for such
use or enjoyment without interruption.71 Looking prospectively from the
time of the gift, the court must determine the time that the donee’s en
joyment of the gift lapses, since that moment determines the existence
and length of the present interest.72 In determining that the unitary
income interest in Levine qualified for the exclusion, the Tax Court
implicitly concluded that the beneficiary had satisfied the two-pronged
test of Fondren: the beneficiary possessed the right to enjoy the income
interest as of the date of the gift, and his enjoyment of that interest con
tinued without postponement for the remainder of his life.73
In dealing with the underlying question concerning the residual effect
of pre-1954 case law, the court in Levine properly determined that such
specific interpretations of the phrase “present interest” are irrelevant.74
Observing that the earlier cases had dealt only with the immediacy-ofenjoyment requirement, which Congress altered by passing section
2503(c), the majority found that the settlor inLeume met the immediacy
requirement of the current provisions.75 The only remaining question
concerned the duration of the interest, an issue the pre-1954 cases
never had reached. The court then concluded that the unitary income
interest qualified for present interest treatment as a continuing interest
by applying both subsections (b) and (c): the settlor’s compliance with
subsection (c) established the donee’s continuing enjoyment of income
during his minority, and the majority component qualified under the
more traditional subsection (b) continuing enjoyment test because the
beneficiary would receive the income annually after reaching age 21.76 In
70. 63 T.C. at 146-47 (Raum, J., with Dawson, Sterrett & Hall, J J., dissenting).
71. Fondren v. Commissioner, 324 U.S. 18, 20-21, 26, 29 (1945).
72. See Commissioner v. Disston, 325 U.S. 442, 447 (1945) (to obtain exclusion, settlor
must provide for donee’s present, certain, and continuous enjoyment).
73. See 63 T.C. at 145.
74. Id. at 144&n.l0.
75. 63 T.C. at 144; see notes 41-44 supra and accompanying text.
76. 63 T.C. at 145; see Treas. Reg. §§ 25.2503-3(b), -4(c) (1975) (annual income dis
tribution demonstrates present interest).
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contrast, the dissent’s argument that the majority income component, as
a separate entity, constitutes a future interest is inconclusive since the
latter part of any continuing income interest is a future interest when
considered alone.77
The majority’s interpretation of section 2503 in determining that the
entire income interest could be classified as a present interest raises
another fundamental question: whether the court’s concurrent applica
tion of subsections (b) and (c) promotes the congressional policy of non
discrimination between gifts to minors and gifts to adults. The inability
of a donor to claim an exclusion with certainty for a gift of property in
trust to a minor prompted Congress to enact subsection (c).78 To end this
uncertainty, Congress implicitly only wished to establish a definite
standard under which a settlor could demonstrate that a minor both cur
rently possesses a substantial economic interest in the gift property and
retains a functional equivalent of ownership in such property throughout
his minority.79 The scope of subsection (c) is limited to gifts to minors
since Congress had no reason to formulate guidelines for determining
whether the court may treat benefits continuing after a beneficiary’s
minority as present interests. Moreover, allowing a settlor to exclude a
majority income interest for gift tax purposes does not contradict and
actually promotes the policy of nondiscrimination, since “Congress [did
not intend] to penalize a donor who desires to give an income interest for
life and in so doing takes advantage of the provisions of section 2503(c)
for the period of the beneficiary’s minority.”80
The dissent’s argument in Levine that a gift of a minority and a ma
jority income interest, viewed as a single gift, must qualify for an ex
clusion under either subsection (b) or (c) appears to contravene
Congress’s intent that only the portion of the transferred property that
the trustee accumulates during the beneficiary’s minority need be dis
tributed at age 21 for the minority component to qualify under sub
section (c).81 By hinging excludability of the minority income interest on
77. See Ziegler, supra note 51, at 325.
78. Hearings on H.R. 8300, supra note 41, at 75; see Rollman v. United States, 342 F.2d
62,67 (Ct. Cl. 1965) (section 2503(c) enacted to end uncertainty as to whether gift to minor
ever could be a present interest).
79. Hearings on H.R. 8300, supra note 41, at 75 (gift that complies with subsection (c)
not considered gift of future interest); see Estate of David H. Levine, 63 T.C. 136, 145
(1974), appeal docketed, No. 75-4134, 2d Cir., Apr. 11, 1975 (gift that complies with sub
section (c) treated as gift of present interest); Rogers, Forbes & Smith, supra note 42, at
586 (same).
80. 63 T.C. at 144-45.
81. See Hearings on H.R. 8300, supra note 41, at 75; notes 63-70 supra and ac
companying text.
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the excludability of the total gift, the dissent’s restrictive interpretation
of subsection (c) would make many minority interests ineligible for ex
clusion. Subsection (c) does provide a definite test for determining
whether a gift to a minor constitutes a transfer of a present interest, but
it does not preclude other gifts or other elements of the same gift from
qualifying as present interests outside of or in conjunction with sub
section (c).8 2
Rejection of the majority’s analysis in Levine would thwart the policy
of nondiscrimination underlying section 2503(c): the annual distribution
of income from a life term trust established for an adult would meet the
present interest standard asserted by the dissenters in Levine, but a
similar income interest in a trust established for a minor might not
qualify for an exclusion. A settlor who wished to establish a long-term in
come trust for a minor would confront the strict requirements for trans
ferring a present interest established in pre-1954 cases. These earlier
opinions often suggested that the donor must establish simultaneously
with the trust a guardianship for the minor beneficiary to ensure that the
minor receives the present benefit of the trust income.82
83 This costly and
onerous prerequisite not only would discourage gifts in trust for minors84
but also would provide little additional protection for minor bene
ficiaries. A trustee instructed to accumulate or expend the trust income
for the benefit of the minor would protect the interests of and provide
current substantial economic benefits to the minor to the same extent a
court-appointed guardian would.85 Moreover, a minor’s interest certainly
will receive greater protection if it is under the management of a trustee
rather than under no management, but the Service has recognized that
an outright gift to a minor without provision for a trustee will qualify for
the exclusion despite legal restrictions imposed by local law on the
minor.86 Finally, in enacting section 2503(c), Congress hoped to remedy
the uncertainty surrounding gifts in trust to minors and end the at

82. See Int. Rev. Code of 1954, § 2503(c); Zeigler, supra note 51, at 325; cf. Treas. Reg.
§ 25.2503-4(c) (1975) (gift to minor may qualify under subsection (b)).
83. See 36 Minn. L. Rev. 295, 297 (1952); note 38 supra and accompanying text.
84. See Newman, Tax and Substantive Aspects of Gifts to Minors, 50 Cornell L.Q.
446,447(1965); Rogers, Forbes & Smith, supra note 42, at 586.
85. See Note, Gifts to Minors, supra note 19, at 531. Although a guardian arguably may
represent the minor’s interests more zealously than a trustee, who might feel a closer af
finity to the donor, the trustee’s fiduciary duty to the minor and the proscription against
undue constriction of the trustee’s discretion militate against such a result. See id. at 535
(either trustee or guardian will act only where minor needs support); note 44 supra.
86. See Beatrice B. Briggs, 34 T.C. 1132, 1135 (1960); Rev. Rul. 54-400, 1954-2 Cum.
Bull. 319 (gift to minor can be present interest without regard to existence of guardian).
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tendant inequity.87 Mechanical application of the new provision would in
fringe on both this policy and Congress’s intent to treat gifts to minors
on a par with gifts to adults and will make it virtually impossible for a
donor to transfer a life income interest in trust for a minor while utilizing
the protective measures afforded by Congress in subsection <c).
Conclusion

Although the result in Levine may have far-reaching implications, the
Tax Court’s reasoning follows the trend to liberalize standards for de
termining whether a gift to a minor is an excludable present interest. The
different approaches of the majority and dissent in Levine appear to re
flect the judges’ different views of the definition of a present interest in
section 2503(c). While the dissent’s technical construction of subsection
(c) initially might appear more persuasive, its rigid interpretation
frustrates the congressional intent underlying that subsection. The
majority’s reasoning that the minority and majority interests are
severable but need not be separated where the beneficiary holds a con
tinuing income interest comports more with past legislative and judicial
attempts to cope with the concept of future interests in conjunction with
gifts to minors. That interpretation views subsection (c) as a statutory
liberalization of earlier judicial decisions giving a restrictive meaning to
subsection (b) for gifts to minors, rather than as a specific and limited ex
ception to the definition of future interests.
The primary result of the Levine decision will be to foster equal treat
ment of gifts to minors and gifts to adults. The Tax Court in Levine
logically has extended Congress’s nondiscrimination policy to hold that
transfer to a minor of a long term income interest in trust meets the
second requirement of the Fondren test for a present interest, that the
beneficiary has a right to continuous enjoyment. Since the minority com
ponent of the gift complies with subsection (c)’s present interest pre
condition and the beneficiary would continue to possess a current inter
est after age 21, the court treated the entire income estate as a present in
terest under section 2503. The Levine decision also may serve to reduce
87. Congress enacted section 2503(c) in part to assure that the excludability of a gift to
a minor would not depend on state laws governing the incompetency of minors. See
United States v. Pelzer, 312 U.S. 399, 403 (1941) (Congress not concerned with state
property laws in determining scope of future interest); Gall v. United States, 520 F.2d 278,
280 (5th Cir. 1975) (reasonable state restrictions on minor’s power of appointment do not
negate application of section 2503(c)); Treas. Reg. § 25.2503-4(b) (1975) (irrelevant
whether state law allows minors to exercise testamentary or inter vivos power of appoint
ment); notes 34,45 supra and accompanying text.
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litigation in such areas as demand trusts, since a donor could provide
himself with more peace of mind and virtually the same tax benefits with
in the structure of a Levine trust.
The Tax Court’s resolution of the issue presented in Levine establishes
a much-needed degree of certainty concerning the excludability of gifts in
trust for minors. The court’s novel approach in dealing with the distinc
tion between present and future interests should be of great interest to
tax and estate planners. In accepting the petitioner’s position in Levine,
the court has enhanced the taxpayer’s ability to increase proportionately
the value of the present interest component of his gift, thereby allowing
the taxpayer to utilize more fully the exclusion provided by section
2503.88 Thus, a settlor may utilize a more flexible financial management
vehicle and still retain an opportunity to take full advantage of the maxi
mum annual gift tax exclusion.
Ronald J. Restrepo

88. As an example of the taxpayer’s ability to exclude a greater portion of his gift, con
sider the application of the appropriate gift tax tables to two of the Levines’ five grand
children. One of the grandchildren was a two year old female at the time of the gift. If the
court had accepted the Commissioner’s argument in Levine, this grandchild’s present
interest would be valued at approximately $2,510. See Treas. Reg. § 25.2512-9(f) Table B
(1975). Given the decision in Levine, however, the taxpayers could exclude a total of
approximately $3,650. See id. Table A(2). The oldest male grandchild was 14 years old at
the time of the gift. If the taxpayers had not succeeded in the Tax Court, his present inter
est would be worth about $2,090. See id. Table B. Instead, his interest is worth approx
imately $3,502 based on the decision in Levine. See id. Table A(l). The above dis
crepancies are more accentuated than in the past since the actuarial tables now provide for
a higher interest assumption, longer life expectancies, and distinctions between the
calculations for male and female donees. See Zeigler, supra note 51, at 317.
As a policy matter, the result of Levine in increasing the value of the minor donee’s
present interest may cause concern because it further encourages the extended inalien
ability of the trust corpus already induced by the allocation of value between present and
future interests in a trust situation. This phenomenon, however, is not due solely to the
Tax Court’s decision in Levine but is an integral part of the gift tax structure. See Fisher
v. Commissioner, 132 F.2d 383, 386 (9th Cir. 1942) (decision to disallow exclusion for
income interest after corpus distributed to donee anomalous but necessary under gift tax
laws). Thus, where the settlor delays delivery of the trust corpus to the donee for longer
than 15 years, the present interest value almost equals the whole value of the gift. Ray &
Hammonds, supra note 45, at 537; see Bronston, supra note 25, at 326 (settlor may ab
sorb full amount of exclusion while transferring future interest in corpus).

BOOK REVIEWS
The Bankers by Martin Mayer. New York: Weybright and Talley,
1974. Pp. 566. $15.00

To anyone growing up after World War II, bank failures clearly are a
part of ancient history. The tintype pictures of lines of people waiting
to withdraw their life savings belong in the same category as the
five-cent coca-cola or unwrapped penny candy. In January of 1975,
however, I found myself in a line of anxious customers, all queueing up
at the tellers’ windows of Security National Bank in New York to
withdraw their funds. On the previous day the Wall Street Journal had
reported Security National’s extreme economic difficulties; one day
later the Comptroller of the Currency announced that, after some fancy
footwork, Security National was being absorbed by Chemical Bank.
Presumably we customers all knew that our funds were insured by the
Federal Deposit Insurance Corporation, and probably few of the
depositors in the tellers’ lines held an account over the maximum
FDIC-insured amount. Since the recent Franklin National Bank collapse
had milked the FDIC dry, however, the customers shared a palpable
concern over whether they would lose their funds. The concern proved
unfounded. We all got our money.
Although the Security National crisis was avoided, this is a time of
crisis for the banking industry. Several of the nation’s largest banks
have failed and others apparently stand on the brink of collapse. Less
than five years after the new bank holding company amendments1 took
effect, economic prognosticators predict that ten financial institutions
soon will control the most important American corporations.2 The
imminent introduction of electronic funds transfer systems, detached
banking communications terminals, and the checkless society will bring
drastic changes in our financial structure. The time has arrived to
examine the causes of the present crisis and to discuss remedies.
Unfortunately, Martin Mayer’s The Bankers3 for the most part leaves
the large questions untouched and the insights for others to suggest.
The first three parts of The Bankers consist of a primer on money
and banking and read with the excitement of a college economics book.
1. Bank Holding Company Act Amendments of 1970, Pub. L. No. 91-607, amending 12
U.S.C.§§ 1841-1849(1970).
2. R. Soldofsky, Institutional Holdings of Common Stock 1900-2000, at 111 (1971).
3. M. Mayer, The Bankers(1974) [hereinafter cited as M. Mayer].
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While an author of a college text usually can describe fiscal and
monetary policy in thirty pages, however, Mayer devotes more than
three-hundred and fifty pages to telling this story. Readers who wish to
visualize the physical intricacies of how a check travels from the
merchant who received it in payment back to the statement envelope of
the issuer will enjoy Mayer’s discussion. He describes the journey of the
check from the outer reaches of Long Island into the basements of New
York City, detailing in which make car the check travels, the color of
the dress worn by the lady who initially sorts it, the evening snack of
the sorters on Long Island (coffee cake), and even the snack of the
night workers in the City (Kentucky fried chicken).
The author does note some of the more topical banking issues but
often uncritically accepts the bankers’ point of view. Mayer describes
the “free” money that banks enjoy,4 i.e., funds on which banks do not
pay any interest but which the banks can use to loan out and thereby
make an institutional profit. Examples of “free” money include the
dividends that trickle into trust customers’ accounts between payout
dates and the United States Treasury Tax and Loan accounts left on
deposit with banks.5 Mayer notes that uninvested cash in trust
customers’ accounts amounts to nearly 1 percent of those accounts in
the largest banks, where most trust funds are deposited, and is in excess
of 3 percent in the smaller banks.6 With more than $300 billion held in
bank trust departments,7 such uninvested cash deposits provide quite a
windfall for many banks. Mayer criticizes this use of uninvested trust
funds to generate an institutional profit but implies that the practice
does not constitute a breach of the bank’s fiduciary duty.8 Even a
cursory knowledge of common law would inform the author that a
trustee breaches his fiduciary duty if he makes any private profit from
the trust.9
Another current banking practice, deposit of public tax receipts,
demands consideration in any critical review of financial arrangements.
When the federal government, the states, or municipalities leave their
tax receipts at private banks in interest-free accounts, those banks
effectively receive a free handout from the public estimated at $260
Id. at 166-67.
Id. at 167.
Id.
Board of Governors of the Federal Reserve System. Federal Deposit
Insurance Corporation. Office of the Comptroller of the Currency. Trust Assets of
Insured Commercial Banks-1970, at 68 ( 1970).
8. M. Mayer 166-67.
9. See 2 A. Scott, The Law of Trusts §§ 170,170.22 (3d ed. 1967).

4.
5.
6.
7.
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million per year.10 Mayer discusses neither the propriety nor the
politics of this arrangement, nor does he suggest a remedy, such as
requiring the depositary banks to invest public funds on deposit in
interest bearing repurchase agreements rather than maintaining idle
funds in the account. Under this so-called “zero balance” system, the
bank will fund the government’s checking account only at the time
checks drawn against it are presented for payment. Use of this system
would enable public entities to earn interest on their funds and stop the
outright subsidy to the banks.
The sheer size of the banks in this country and their market shares
raise a myriad of questions. If Mayer is correct in observing that each of
the ten largest banks has loans outstanding to 150 of the Fortune
Magazine’s top 500 corporations,11 a newcomer certainly faces severe
difficulties in finding capital to enter banking markets on a competitive
basis. Credit allocation policies that favor size of the borrower over
financial need and even financial solvency should provoke discussion of
fundamental policy issues. Indeed, the current shortage of funds for
residential mortgages and the contraction of the market for municipal
bond issues may suggest that banks no longer should finance loans to
permit a conglomerate to acquire still another subsidiary. The failure of
Congress to require banks to disclose the identities of their prime rate
customers gives evidence of the banks’ power. Thus, the public can
neither discover which companies receive most favored treatment nor
evaluate whether that treatment is afforded due to greatest solvency or
greatest influence. In failing to analyze these basic issues, Mayer ignores
the gravity of the present crisis.
Mayer’s discussion of the bankruptcy of the Penn Central typifies his
uncritical discussion of the nation’s financial institutions. He observes
that the banks’ loans of more than $300 million to Penn Central was a
matter of bad judgment,12 not bad ethics. Mayer observes, for example,
that First National City Bank, which had loaned more than $50 million
to Penn Central, loaned an additional $14 million to a Penn Central
subsidiary, Executive Jet Aircraft, at a time, Mayer notes, when First
National City knew that Executive Jet’s books were being “juggled.”13
The Bankers unfortunately does not enlarge upon any of the other
relationships between the lending institutions and Penn Central. For
instance, at the same time that Manhattan Bank held $50 million of the

10.
11.
12.
13.

M. Mayer 166.
Id. at 259.
Id. at 238.
Id. at 307.
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railroad’s outstanding debt, Penn Central and its subsidiaries maintained
with the bank interest-free deposits of nearly $5 million, and Stuart
Saunders, Chairman of the Board of Penn Central, sat comfortably on
Chase’s Board of Directors.14 Chase was not alone. Morgan Guaranty
Trust Company, which held approximately $35 million of Penn
Central’s debt, had more than $6 million in deposit of Penn Central’s
funds, and John T. Dorrance and Thomas L. Perkins of Penn Central sat
on Morgan’s Board of Directors.15
Too often The Bankers accepts without question bankers’ assertions
of compliance with legal requirements such as SEC rules that prohibit a
bank’s trust department from taking advantage of inside information
from its commercial side.16 Mayer quotes John Schroeder of the
commercial lending division of Morgan Guaranty: “The trust people
were still buying Penn Central long after we [Morgan’s commercial
lenders] had turned down any further credits there. We may be stupid,
but we’re honest.”17 If Mayer had delved further, he could have
discovered that James Holschuh, who worked in Morgan’s research
department as a railroad specialist, had met with officers of Morgan’s
commercial and trust departments to discuss Penn Central as recently as
one month before the railroad filed for bankruptcy.18
Rather than digging for such information, Mr. Mayer was dining. The
reader is given a glimpse of the relative furnishings and cuisine of
Morgan Guaranty’s Place Vendome dining room and the dining room of
Salomon Brothers.19 It is difficult, of course, to ask a luncheon host
about his possible violations of the rules against insider trading; such
questions might ruin the free lunch.
The Bankers does approach the kind of vibrant challenge the banking
profession sorely needs where Mayer checks his facts and the law before
or even after interviewing. In a section on bad loans, Mayer quotes a
reminiscence of John Bunting, chairman of First Pennsylvania Bank and
14. See Staff of House Comm, on Banking and Currency, 92d Cong., 1st Sess .The
Penn Central Failure and the Role of Financial Institutions 335 (Comm. Print 1972).
15. Id. at 336.
16. M. Mayer 489; see Merrill Lynch, Pierce Fenner & Smith, Inc., 43 S.E.C. 933, 937,
CCH Fed. Sec. L. Rep.
77,629, at 83,349 (1968) (breach of fiduciary duty for bank act
ing as prospective underwriter to pass on significant information entrusted to it by virtue
of its business relation to certain of its customers prior to dissemination to public); Harfield, Texas Gulf Sulphur and Bank Internal Procedures Between the Trust and Commer
cial Departments, 86 Banking L.J. 869, 871-74 (1969).
17. M. Mayer 489.
18. SEC, Staff Study of the Financial Collapse of the Penn Central Company
224-25(1972).
19. M. Mayer 12-13,290.
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Trust Company: “‘When I [Bunting] first rose in this bank, a man
came to me and said I would get some stock in a company to which we
were making a big loan. The loan was going to be important to them.
Once I was offered a thousand shares. It’s not against the law.’”20
Mayer notes that such a quid pro quo is indeed against the law,21 and
queries: “why does Bunting think otherwise?”22
Mayer continues to rely on a purely descriptive approach in
discussing retail credit practices and customer services. Under the
prospective “giro” system, Mayer observes, a bank customer will send
his bills directly to the bank, and the bank will deduct the total from
the customer’s accounts and credit the merchants’ accounts.23 Another
proposed system for the near future involves the electronic transfer
concept, whereby merchants will maintain direct computer lines to
their banks. Upon completing a sale, the merchant will input the
information directly into the computer, and the bank will immediately
charge the customer’s account and credit the merchant’s account.24
Although these systems might eliminate the problems presently
associated with paper checks, they also would remove control of the
account from the individual customer. The Bankers fails to note this
result. Mayer also observes, without discussion, that many banks
already have dispensed with the use of passbooks: “The passbook,
incidentally, is a device which has become a total anachronism .. . .”25
Without a passbook, however, a customer is deprived of a convenient
way to keep track of his account, and he is placed at the mercy of the
computer’s accuracy. If The Bankers warned readers to beware of banks
that do not give interest on Christmas card accounts, cautioned
customers against costly checking overdraft privileges, or explained the
hidden costs to customers who shop at stores that offer credit card
charging, Mayer would provide a valuable service to consumers of retail
bank services. In concentrating on banks’ relationships with their large
customers, Mayer not only overlooks many of these important issues
but also misleads the reader by observing that “it is the borrower more
often than the lender who has the preferred position.”26 Small
customers do not enjoy the same relationship with bankers. Boilerplate

20.
21.
22.
23.
24.
25.
26.

Id. at 310.
Id. at 311; see 18 U.S.C. § 215 (1970) (receipt of gifts for procuring loans).
M. Mayer 311.
Id. at 171.
Id. at 173-74.
Id. at 176.
Id. at 257.
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loan agreements, contracts of adhesion, and the existence of credit files
with incorrect information keep small borrowers at a disadvantage.
Although the portrait of a team of federal bank examiners preparing
for the surprise examination of a bank in Union, New Jersey, “eight
men, mostly young and in nondescript raincoats, looking through the
glass in a faintly hostile manner” at 8:30 in the morning27 creates some
drama, Mayer candidly admits that much of the regulation simply does
not work. “Of fifty-six banks that failed in the United States between
1959 and 1971, thirty-four had passed their most recent examination in
a ‘no problem’ category, and seventeen of the thirty-four had been
given an ‘excellent’ rating.”28 Mayer notes parenthetically, however,
that most of these failures arose “from embezzlement or change of
management between examinations.”29
Bank regulation today is divided among the Comptroller of the
Currency, the Federal Reserve Board, the Federal Deposit Insurance
Corporation, and the state banking agencies. All too frequently, the
agencies do not coordinate their approaches to similar problems. When
James Saxon was Comptroller, for example, the Comptroller often
issued a ruling one week and the Federal Reserve Board (Fed) issued a
conflicting ruling the following week. Mayer presents an amusing
chronology of the five pairs of conflicting rulings published by the
Comptroller’s Office and by the Fed between September 1963 and
August 1964.30 To supervise national banks adequately and to give the
public useful protection requires initially coordinated and effective
federal regulation. Regulatory units must stop competing for the honor
of being the most lenient in its enforcement policy.
Congressman Wright Patman, former Chairman of the House Banking
and Currency Committee, has discovered many of the current banking
problems and has attempted to design effective federal regulation by
limiting the activities in which bank holding companies may engage.
Patman’s staff uncovered the vast concentrated holdings in bank trust
department accounts;31 Patman has tried to protect the user of credit
cards from bank issuers who disclaim responsibility for fraudulent
merchants whom the bank has signed up to accept the card; Patman

Id. at 361.
Id. at 374.
Id.
Id. at 381-82.
Staff of House Subcomm, on Domestic Finance of House Comm, on Banking and
Currency, 90th Cong., 2d Sess., Commercial Banks and Their Trust Activities:
Emerging Influence on the American Economy 60 (1968).

27.
28.
29.
30.
31.
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conducted the first study of the distribution of Treasury Tax and Loan
accounts; and he has been a strong advocate of full and fair disclosure
by banks. Bankers do not like Congressman Patman, and this dislike
apparently has rubbed off on the author of The Bankers, who describes
Patman as a “gentle, charming, round-faced cherub of a man with a
weak memory and no acquaintance with current literature in the
field.”32 Ironically, Mr. Patman has written or inspired much of that
current literature.
The purported subject of this work is the bankers themselves. The
Chairman of the First National Bank of Chicago, while advising against
employing uncourageous, unambitious men, admitted that “[b]anks
offer an opportunity to an educated, personable, but uncourageous
young man, for a pleasant, interesting, dignified life.”33 The author also
describes every rich St. Louis family with three sons: “The best became
a professional man, the next best went into the family business, and the
third went to Yale and came back to the bank.”34 As an officer of one
of the Federal Reserve Banks told Mayer, “You don’t have to be smart
to run a bank.”35 If the uncourageous third-best continue at the helm,
future bank customers may not be spared from waiting in line to
withdraw whatever funds are left in the vaults of banks like Franklin
National, Security National, and U.S. National of San Diego.
In his final pages, Mr. Mayer states that he is often asked why he
wrote The Bankers. In response he says that this question is like asking
a parent why he or she had a child. When Mr. Mayer next considers
children, he might be well-advised to think the matter out more
thoroughly.
Donald Etra*

32. M. Mayer 524.
33. Id. at 13.
34. Id.
35. Id. at 14.
♦ Member of the Bar of the State of New York; B.A., Yale University, 1968; J.D.,
M.B.A., Columbia University, 1971.
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I

If the forces of good and the forces of evil in Washington law
practice ever square off against each other and choose champions to
represent them in trial by battle, we may see Ralph Nader, surrounded
by a band of ragged adherents, on one side, and the sleek legions of
Covington & Burling on the other. Until then, however, the citizen
reader will have to imagine the clash on the basis of two recent books:
Nader and the Power of Everyman by Hays Gorey and Mark Green’s
The Other Government: The Unseen Power of Washington Lawyers.1
Green focuses on Covington, the paradigm law firm and Lloyd N.
Cutler, the paradigm lawyer. The book is rich in anecdote and far from
a hatchet job. Indeed, Green seems to have been much impressed with
the mystique of power and influence that is Covington’s and Cutler’s
stock-in-trade. Not that he approves of it—rather that he accepts and
publicizes it. The firm and the lawyer could hardly want better
advertising.2
Gorey’s book on Nader is largely a love letter. Blessedly, it contains
relatively little of the gossipy details of Nader’s ascetic life and gives us
a good deal of information about the Nader-spawned PIRG’s, CAG’s,
RUCAG’s and Public Citizen offspring. It ends with a fanciful chapter
on a Nader presidential anti-campaign, run on idealism and air.
Much of Mr. Gorey’s book relates the landmark public interest
litigation and legislation battles fought by Nader or in his name,
including a few in which Nader has pitted his energy and lobbying
effectiveness against the likes of Cutler and Covington. But, as the book
indicates, the public interest “movement” (if such it can be labeled) is
presently Nader’s grand monument, along with a few public protection
1. H. Gorey, Nader and The Power of Everyman (1975); M. Green, The Other
Government: The Unseen Power of Washington Lawyers (1975). Nader and Lloyd N.
Cutler, the other paladin of what Green calls pro malo law practice have had their literary
confrontation. See J. Goulden, The Superlawyers (1972) (Chapter 9, Mr. Cutler, meet
Mr. Nader).
2. Cutler therefore was wise vo get ABA approval of his being interviewed by Green. See
M. Green, supra note 1, at vii.
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statutes creating or strengthening the federal presence in automobile
safety,3 pesticide control,4 mine and general occupational health and
safety5 and—if Nader wins the battle to create a consumers’
ombudsman with a roving commission to range the regulatory
commissions — the “Agency for Consumer Advocacy.”
Such achievements aside (and aside is where they will be put absent
continuing vigilance and lawsuits to stiffen agency backbones6),
Nader’s influence and encouragement to the few dozen public interest
lawyers in Washington and a few other large cities,7 crucial to the
creation and survival of this new law specialty,8 may be his major
accomplishment yet. But the public interest law “movement” itself has
yet to explode. Confined, as noted, to a few large cities, it is also
confined to the same kinds of lawyers (and in large part to some of the
very same lawyers) who, when young, labor in the service of the mighty
at Covington & Burling, Arnold & Porter, and Wilmer, Cutler &

3. National Traffic and Motor Vehicle Safety Act of 1966,15 U.S.C. §§ 1381-1425 (1970).
4. Federal Environmental Pesticide Control Act of 1972, 7 U.S.C. §§ 136-136y (Supp.
Ill, 1973).
5. Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1970); Federal
Coal Mine Health and Safety Act of 1969, 30 U.S.C. §§ 801-960 (1970).
6. See, e.g., National Resources Defense Council v. EPA, (NRDC), 512 F.2d 1351,1358
(D.C. Cir. 1975). Although the court in NRDC found that it lacked statutory power to
award attorney’s fees to the petitioners’ public interest lawyers in a suit that successfully
compelled the Environmental Protection Agency to issue clean air regulations, the court
urged Congress to change this statute:
If Congress fails to act, there may come a day soon when EPA’s determina
tions, though frequently attacked [by polluters] because they are too
stringent, are only seldom contested [by pollutees] because they are not
stringent enough.
Id; see Clean Air Act Amendments of 1970, §§ 304, 307,42 U.S.C. §§ 1857h-2, h-5 (1970).
7. Public interest law firms with foundation support are presently flourishing in New
York City, Los Angeles and San Francisco. I am advised by the Council on Public Interest
Law that a number of firms around the nation are engaging in a mixed commercial and
public interest practice.
8. Others have recently taken up this task. In 1971 the ABA started its Pro Bono
Project to see if representation of the poor and otherwise unrepresented would be sup
ported by the organized bar. In 1975 the Council on Public Interest Law, supported by
foundation grants, began in a gentlemanly fashion to search for ways for public interest
law to become independent of the foundations. As the District of Columbia Circuit
observed in NRDC’.
[Public interest law] groups .. . have never been secure financially, and only
recently the foundations have indicated their intent to divert their support to
projects in other areas.
512 F.2d at 1358 (citing McGeorge Bundy, President of the Ford Foundation, “which has
been the largest supporter of public interest law’’).
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Pickering.9 Indeed, as “public interest law” practice emerged in the late
1960s, Ralph Nader was its sire; but the Washington law firms (and a few
of their counterparts elsewhere) portrayed in The Other Government
were its dam. Many of the pioneers of the “movement” were out of
Covington & Burling, Arnold & Porter, Wilmer, Cutler & Pickering, and
that other major Washington law firm, the Department of Justice.
This connection is not surprising. Much of the public interest law
practice in Washington is a mirror image of big firm practice:
representation of citizen and consumer interests in agency regulatory
proceedings (usually unsuccessful; agencies generally have taken along
time to get used to bending to accomodate public interest pressures
after a lifetime of knuckling under to private industry pressures) and in
court review of defeats at the agency (often successful). The require
ments for success at public interest practice are the same as in big firm
practice: meticulous attention to detail; painstaking, tedious ascertain
ment of facts; collection of evidence; search for legal authority in case
law and legislative history, and finally the synthesis of all this into
briefs and other written materials,10 which, in the phrase of John
9. For example: Charles Halpern, co-founder of the Center for Law and Social Policy
(CLASP)—Arnold & Porter; Bruce Terris, another co-founder, now head of one of the few
independent (i.e., not non-profit foundation) public interest practices (six
lawyers)—Solicitor General’s Office (via the Humphrey Vice-Presidential staff); James
Moorman, still another CLASP co-founder, now head of the Sierra Club Legal Defense
Fund—Department of Justice, Lands Division; Albert Kramer, founder of the Citizens’
Communications Center—Covington; Reuben Robertson, one of Nader’s original five lieu
tenants, now specializing in airlines matters at the Nader Public Citizen Litigation
Group—Covington; Tracy Westen, founder of Public Communications, a mixed ad
vertising and communications law organization—Covington; Victor Kramer, an early
force at CLASP, now director of the Institute for Public Interest Representation at
Georgetown Law School, retired from a distinguished career at Arnold & Porter; Dennis
Flannery, who with Victor Kramer crafted the Alaska pipeline litigation at CLASP (won in
the courts but lost in Congress)—Wilmer, Cutler & Pickering; the founders of Center for
Law in the Public Interest (Los Angeles)—O’Melveny & Myers; Thomas Asher, founder of
the Media Access Project (communications law), now a subsidiary of CLASP—Depart
ment of Justice; Anthony Roisman, a co-founder of the first independent public interest
firm, Berlin, Roisman & Kessler—Department of Justice; the author, head of a third
independent public interest firm—Covington.
10. A measure of the desperate need for public interest representation of this kind was
the nearly total absence of trials during the first six years (if we take 1969, the year of the
founding of CLASP, of Berlin, Roisman & Kessler, and of the author’s practice, as the
natal year). Nearly all the cases were decided on uncontested facts and public interest
lawyers won many more than they lost. Most of these cases were against the federal
government. This indicates that the federal establishment had become accustomed to ig
noring, or twisting to favor private interests, applicable constitutional and statutory pro
visions. Hence, without a need to put facts in issue, courts, at the instance of public inter
est plaintiffs, in cases brought before them, were able to administer a necessary corrective.
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Kenneth Galbraith in another context, achieve the “note of spontaneity
which comes into [one’s] writing in the fourth or fifth draft.”11

II
The two books force a focus on the close relationship between
“public interest law” and what the great Washington law firms do. Two
themes emerge. One is whether the activities of Washington law firms
contrary to identified public interests ought to be abated by internal
controls.12 The other is the conception, participation, and nature of
public interest lawyers—do we need them and how do we support them?13
Green proposes for Washington law firms “a new lawyers’ ethic,”
that a lawyer

should make a judgment about the likely impact on the public,
and if a [corporate] client desires tactics based on political
influence or seeks a demonstrable though avoidable public
harm, he should quit the account.14
He calls this the “ethic of conscientious refusal.”15 The result, he
suggests, is that the refused corporations “would [thereupon] have to
use lawyers of lesser ability to make their case — a case which might not
then prevail.”16 Green thus states one side of a debate that had its high
points in the picketing of Lloyd Cutler by Nader-inspired law students17
and a legendary debate between Michael Tigar, then a radical lawyer who
took the Green position, and Monroe Freedman, now Dean of Hofstra
Law School, who argued against “guilt by association.”18
It may be helpful to parse the Green rule into two issues: the
question of not doing certain kinds of things for clients, and the
question of not representing the client at all. There are unethical and
borderline tactics that all lawyers should eschew in representing all
clients. Unfortunately for the profession, and increasing public disgust
11. J. Galbraith, The New Industrial State vii (1967).
12. M. Green,supra note 1, at 279-89.
13. Id. at 286.
14. Id. at 287.
15. Id. at 288.
16. Id.
17. Id. at 278-79.
18. Id. at 277-79. Tigar, now a member of Williams, Connolly & Califano, a firm that
does not choose its clients on an ethical or ideological basis, presumably has changed his
mind, leaving Freedman the winner by default.
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with it, many do not. Too often these are not tactics desired by a client
but tactics initiated enthusiastically by the lawyer. An antitrust defense
firm does not take orders from its client to seek every conceivable
delay; it is normal in the trade to do so and thereby exhaust private
plaintiffs or the Government.19 A similar problem exists with the FTC
and FDA proceedings Green describes: Covington & Burling did not get
delay orders from Nabisco, from J.B. Williams (Geritol), or from
Upjohn (Panalba). Delay is indeed the custom, in practice before these
agencies, of nearly all Washington law firms.
Again, in products liability cases, it is often the defense lawyers who
advise their clients to obstruct, stonewall, and sometimes lie in response
to discovery requests.20 This is of course not unique to Washington.
Such tactics are reprehensible; they are unfortunately so common that
they are accepted as part of the practice of law by judges as well as by
opposing counsel, and the imposition of meaningful sanctions, even
though expressly provided for,21 is rare. To expect lawyers to eschew,
without compulsion, these highly profitable games and the fees they
earn thereby is unrealistic, if not naive. That job is for the agencies and
the courts. Yet administrative law judges for the agencies have little or
no disciplinary power over lawyers. Even if they had it, they are ordi
narily so awed by the Austerns, Cutlers, and Howreys that they
wouldn’t dream of holding such eminent counsel to a schedule on pain,
say, of suspension of the right to practice before the agency for a while.
And even federal judges seem reluctant to use their enormous power to
levy sanctions.
The question of not representing a client at all when it “seeks a
demonstrable though avoidable public harm” raises different and much
more serious questions than does the issue of improper tactics. Green,
in dealing with this question, seems to ignore the most important point:
who shall be the judge?
Green seems to propose that lawyers ought to set themselves up as
sort of Platonic guardians, deciding for their corporate clients whether
what the client proposes is in the public interest. Given the kinds of
19. Rumor hath it that John Doar, special counsel to the House Judiciary Committee
during its recent impeachment inquiry, is attempting to change this lucrative tradition in
the defense of antitrust cases by getting a case to trial promptly and winning it. If such
ideas catch on and clients find them to their liking the income of the antiturst bar would be
reduced substantially.
20. Id. at 124-25; see Bollard v. Volkswagen of America, Inc., 56 F.R.D. 569, 578-79
(W.D. Mo. 1971) (intentional failure by defendant to make discovery and adequately an
swer interrogatories).
21. See Fed. R. Civ. P. 37 (sanctions for failure to comply with discovery orders).
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men who people the firms, as Green describes them, this proposal is
astonishing. It is very unlikely that Messrs. Austern and Cutler would
ever agree with Mark J. Green, much less Ralph Nader, about what is in
the public interest. It is most likely that Austern had no difficulty being
persuaded that it is most important and in the public interest that
peanut butter slide smoothly over the palate; Cutler most surely
believed that auto industry executives should be free of the threat of
jail for making unsafe cars. Lawyers, including most successful
Washington lawyers, generally come from upper or upper-middle
income backgrounds or are heading there as fast as they can. They are
firmly business-oriented, because they run small (and sometimes large;
at a guess, Covington & Burling must have a cash flow on the order of
$10-15 million annually) businesses themselves; and they like the
comfortable homes, comfortable cars, pleasant vacations, private
schools, and city and country club memberships their comfortable
incomes purchase. Corporations exist to make money; they have no
consciences. The attempts of the corporate responsibility movement of
1970-73 to install consciences by proxy contests failed dismally.
Corporations’ Washington lawyers are hardly the best candidates to
assume this angelic role.

Ill
The questions on which Green urges lawyers to act as consciences for
their clients are public policy questions. They are, and ought to be,
fought in the public arena—in the legislatures and the courts.
Legislators, unlike Washington lawyers, are responsible to their
constituents; they do stand for reelection, and sometimes (e.g., the
environmental movement’s series of “dirty dozen” congressmen) they
are defeated because of their voting records. The solution is not to have
the decision made before the issue becomes public, in the pleasant
offices of Cutlers and Austerns, but rather to ensure that the voice of
the corporation and its lawyers is not the only voice heard. Admittedly,
as Green points out, there is a great disparity in resources in favor of
private interests.22 The answer, in an open society with a legal system
grounded in the adversary process, is not to close the process or to
weaken the richer side even if, given the tremendous power of the
22. M. Green, supra note 1, at 274. Green finds $13 million support for 190 public in
terest lawyers (which seems high) vs. $307 million for 11,500 private lawyers. There is no
source given for the latter figures, which also seem high.
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acquisitive instinct in humans, it were possible. The answer is to open
up the process to more voices and to promote the presentation of every
point of view, the effective presentation, in lobbying or litigation, of all
the relevant public interests.23 The necessary compromises and adjust
ments should be made in the open, after the legislature or court has
weighed everything presented to it.
In short, the need is to encourage public interest advocacy at every
stage—local and federal, legislative, executive and judicial—of this
public policy process. This is chiefly a job for legislators. The Supreme
Court has been most hostile. It has substantially reduced, after first
enlarging, the standing of public interest groups to challenge govern
mental outrages in the courts.24 It has disapproved, after first
encouraging, awards of fees to attorneys in the service of a public inter
est whose work confers a public benefit. 25 Remedial legislation to
enable public interest groups to litigate26 and to recover their costs of
representation27 is pressingly needed. Creation of publicly funded
consumer counsel and public counsel offices, as in Maryland,28 New
23. The term “public interest lawyer’’ is a sometimes embarassing misnomer. No indi
vidual-even Ralph Nader—can divine “the public interest” (Nader doesn’t claim to). On
an environmental issue, for example, there are obvious competing public interests; the
public has an interest in clean air but also in cheap cars, and the final decision must take
both interests into account.
24. Compare Schlesinger v. Reservists Comm. To Stop The War, 418 U.S. 208, 227-28
(1974) (reservists have neither citizen nor taxpayer status to challenge reserve mem
bership of congressmen) and United States v. Richardson, 418 U.S. 166, 175 (1974) (tax
payer lacks standing to require public reporting of information under Central Intelligence
Agency Act of 1949) with United States v. Students Challenging Regulatory Agency Pro
cedures, 412 U.S. 669, 690 (1973) (association alleging impediment to use of natural re
sources has standing to challenge ICC surcharge decision) and Flast v. Cohen, 392 U.S. 83,
106 (1968) (taxpayers alleging violation of Free Exercise clause have standing to challenge
federal educational expenditures).
25. Compare Aleyska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240, 269
(1975) (courts not free to fashion rules for awards of attorneys’ fees in absence of statutory
authorization) with Hall v. Cole, 412 U.S. 1,4-5 (1973) (equity powers of federal courts per
mit award of attorneys’ fees in interest of justice).
26. Congress already has enacted legislation in certain areas. See, e.g., Noise Control
Act of 1972, § 12, 42 U.S.C. § 4911 (Supp. Ill, 1973); Clayton Act, § 4, 15 U.S.C. § 15
(1970); Consumer Credit Protection Act § 130, 15 U.S.C. § 1640 (1970); Act of Apr. 11,
1968, § 812, 42 U.S.C. § 3612 (1970) (enforcement of fair housing guarantees by private
persons); Civil Rights Act of 1964, § 204, 42 U.S.C. § 2000e-3 (1970); Clean Air Act
Amendments of 1970, § 304,42 U.S.C. 1857h-2 (1970).
27. See, e.g., Emergency School Aid Act of 1972, § 718, 20 U.S.C. § 1617 (Supp. Ill,
1973); Act of July 30, 1947, § 116,17 U.S.C. § 116 (1970) (copyright infringement action);
Civil Rights Act of 1964, § 706,42 U.S.C. § 2000c-5(k) (1970).
28. See Md. Ann. Code Commercial Law § 13-401 (1975) (counsel has investigative and
referral powers).
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Jersey29 and, astonishingly, the moribund Interstate Commerce
Commission,30 is likewise vital. The Agency for Consumer Advocacy, as
a federal umbrella consumer counsel, should pass this Congress, as its
predecessor did the Ninety-third.31 This time it might not be vetoed.
The restrictions that prevent charitably funded organizations from lob
bying 32 should be repealed. None of this will bring the millenium; but
the life of a society is a process, and the task of citizens and their insti
tutions is to keep the process changing and improving.

William A. Dobrovir*

29. See N.J. Stat. Ann. §§ 52:17B-5.6 to 5.9 (1970) (consumer protection counsel has
investigative and referral powers).
30. See ICC Press Release No. 226-75 (Oct. 31,1975).
31. This bill passed the House of Representatives November 6, 1975. H.R. 7575, 94th
Cong., 1st Sess. (1975); see 121 Cong. Rec. H 10,748 (daily ed. Nov. 6,1975).
32. Int. Rev. Code of 1954, § 501(c)(3); see Christian Echoes National Ministry, Inc. v.
United States, 407 F.2d 849, 856 (10th Cir. 1972), cert, denied, 414 U.S. 864 (1973) (re
ligious organization engaged in influencing legislation and political campaigns not entitled
to tax exempt status under section 501(c)(3)).

♦Attorney, Washington, D.C. (involved in the private practice of public interest law);
Covington & Burling, 1959-1968; B.A., Trininty College; LL.B. Harvard University.
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