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Preface
The Georgetown Law Journal's annual Circuits Note surveying
federal appellate decisions in the area of substantive and procedural
criminal law is now entering its second decade. In its initial six
appearances, the Note analyzed all criminal law decisions rendered by
the United States Court of Appeals for the District of Columbia.
Thereafter, the survey was expanded to review and analyze the
decisions of all eleven federal judicial circuits and the Supreme Court.
The Note proceeds chronologically from arrest, search and seizure,
identifications, confessions and preliminary proceedings to trial and
post-conviction proceedings. This format serves the dual function of
presenting the decisional law in a coherent and interesting manner
and of providing a systematic approach designed to enable efficient
reference to specific decisions and issues. The task undertaken each
year by the Journal in compiling this Note is extensive, and I am
pleased to have been afforded the opportunity, in this preface, to
participate in this year’s worthwhile effort.
In an era when public expectations of the criminal justice system
are increasing and public skepticism about the integrity of many of
our institutions—both public and private—is on the rise, it is not
surprising to discover federal prosecutors casting about for new tools
to deal with corrupt activities in both the private and public sectors.
Indeed, conscious efforts presently are being exerted by the
Department of Justice to bring federal investigative and prosecutorial
resources to bear in increasing quantity and quality in the area of
governmental and institutional integrity. In many instances the
necessity to do so arises from the sheer scope and sophistication of
complicated schemes looking to the enhancement of private interests
at public expense; in others, federal efforts are required to fill a
vacuum created by the inability or unwillingness of state and local
law enforcement agencies to deal adequately with the task of
ferreting out corruption.
The new federal effort requires imaginative and innovative approaches
to the body of federal criminal law, often extending previous juris
173
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dictional parameters to cover new factual situations. Of interest in the
federal appellate courts during the term dealt with in this year’s Note is
the treatment given to some of these new approaches. Particularly
noteworthy are those cases that involve the expansive and imaginative
use of federal criminal jurisdiction to reach state and local official
misconduct that places even an indirect burden on interstate
commerce. Federal statutes proscribing extortion and mail fraud, for
example, have been the basis for major convictions of individuals in
positions of public trust. The Travel Act1 also has applied to factual
circumstances differing substantially from those supporting convic
tions in the past. The more recently enacted statute2 proscribing the
acquisition or operation of an enterprise through a pattern of
racketeering activities is now being used effectively to combat
heretofore “untouchable” criminal operations.
A number of recent appellate decisions reflect a trend this year
toward more innovative utilization of federal criminal statutes.
Prosecutorial use and judicial approval of expanded federal criminal
jurisdiction represents a significant development in the quest for more
vigorous prosecution of public officials and sophisticated white-collar
defendants who otherwise might not have been investigated or
convicted. For example, two Seventh Circuit cases this term set a
new course of prosecution under the Hobbs Act,34which for many
years had been perceived of as, in the main, a statute to combat
labor racketeering. In United States v. Braasch^ the United States
Court of Appeals for the Seventh Circuit affirmed the extortion
conspiracy convictions of a former Chicago Police Commander and
over two dozen of his officers who were involved in a shakedown of
approximately 53 liquor establishments. The officers would collect
from $100 to $150 per month from each establishment in return for
their “protection” of the establishments from enforcement of
regulatory laws and manufactured police harassment. In addition,
Commander Braasch received $5,100 per month to protect gambling
operations in ten Chicago nightclubs. The court of appeals rejected
appellant’s claim that the Government failed to prove that this
conduct affected interstate commerce, holding that trial testimony
establishing that Chicago liquor enterprises depend upon interstate

1.
2.
3.
4.

18 U.S.C.
18 U.S.C.
18 U.S.C.
505 F.2d

§ 1952(1970)..
§ 1962(1970).
§ 1951(b)(2) (1970).
139 (7th Cir. 1974), carl. denied, 421 U.S. 910 (1975).
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commerce for their supplies was sufficient to support the conviction.
In a similar case, a Chicago aiderman was convicted on three counts
of accepting monetary payment from a zoning consultant in return
for refraining from objecting to proposed zoning changes on four
parcels of land (evidence showed that in Chicago an application for
rezoning usually is not granted if the aiderman in whose ward the
property is located strongly objects). The Seventh Circuit sitting en
banc in United States v. Stazcuk5 rejected the alderman’s contention
that his acceptance of payment for not opposing zoning changes in
his capacity as an alder man did not constitute extortion “under color
of official right” in violation of the Hobbs Act. Nor was the court
persuaded that, as to one of the counts, no effect on interstate
commerce was proven because the proposed structure that required a
zoning change was never built and the buildings that were actually
constructed satisfied zoning requirements in force prior to the
change. Rather, the court concluded that the receipt of money by
the defendant in return for an agreement not to oppose the
applications for rezoning, causing interference with consideration of
the zoning changes on the merits, constituted the obtaining of
payments induced under color of official right, and that under the
Hobbs Act it is sufficient to prove that at the time of the extortion
there existed a potential effect on interstate commerce.
At about the same time, the United States Court of Appeals for
the Fourth Circuit likewise held the Hobbs Act applicable to a
county council chairman’s receipt of $12,000 in exchange for his
promise to have an occupancy permit issued to a building corporation
upon completion of a motel, despite the corporation’s failure to
comply with certain building code requirements and the refusal of a
certificate of final inspection.67 The court held that it was not
necessary that the jury be instructed that they must find de jure
power in the defendant to assure the issuance of the permit, rather
that it was sufficient to find that the corporate representative
believed that the defendant had de facto power to obtain the desired
result.
More recently, the Third Circuit sitting en banc in United States v.
Mazzei1 held the Hobbs Act applicable to a Pennsylvania state

5.
6.
7.
(U.S.

517 F.2d 53 (7th Cir.), cert, denied, ____ U.S______ _ 96 S. Ct. 65 (1975).
United States v. Price, 507 F.2d 1349 (4th Cir. 1974).
521 F.2d 639 (3d Cir. 1975), cert, denied, ____ U.S. ____ , 44 U.S.L.W. 3344
Dec. 8, 1975).
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senator’s conduct in assisting a Pennsylvania corporation in obtaining
leases from the state’s Bureau of State Lotteries and the Department
of Labor and Industry in return for a “kickback” of 10% of the gross
rentals. In affirming the convictions, the court rejected appellant’s
contentions that the transactions from which the charges arose lacked
sufficient impact on interstate commerce to invoke federal
jurisdiction, and that his conduct in receiving over $20,000 did not
constitute extortion within the meaning of the Hobbs Act. The court
noted that the Pennsylvania corporation made a number of
out-of-state purchases of materials used to manufacture its products
which were sold in every state, and held that although the lease
transactions were local in nature, the depletion of the corporation’s
assets curtailed its interstate business and thus provided a
jurisdictional basis under the Hobbs Act. The court further held that
although appellant had no power under law as a state senator to
control executive granting of leases, it was sufficient for Hobbs
Act purposes that the corporation’s officer held the reasonable belief,
which appellant exploited, that appellant had that power.
In a similar vein, a Seventh Circuit panel concluded that the mail
fraud statute8 reached a scheme whereby a former Press Secretary
and Director of Public Relations for Mayor Daley of Chicago realized
a profit of over $200,000 as a result of his recommendations that the
city of Chicago award an airport advertising contract to a company in
which he had a hidden interest.9 In rejecting the defendant’s
argument that the mail fraud statute had no real application to the
facts, the court held that although the scheme did not constitute the
“typical scenario” characteristic of a mail fraud case, the Government
did prove that the defendant had schemed to defraud Chicago’s
mayor and citizens, that he specifically intended to do so, and that
he used the mails in furtherance of that scheme.
In another novel decision, a panel of the Fourth Circuit held the
Travel Act, which prohibits interstate travel to promote “any
unlawful activity,” defined as inter alia “extortion, bribery, or arson
in violation of the laws of a state or the United States,”10 applicable
to building contractors who traveled between Virginia and New York
to make payments to an officer of a national banking association for
the purpose of securing a loan without the bank’s consent.11 The
8. 18 U.S.C. § § 1341-1343 (1970).
9. United States v. Bush, 522 F.2d 641 (7th Cir. 1975).
10. 18 U.S.C. § § 1952(a)(3), (b)(2) (1970).
11. United States v. Pomponio, 511 F.2d 953 (4th Cir. 1975), cert, denied,
U.S_____ _ 44 U.S.L. W. 3205 (U.S. Oct. 6, 1975).
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court declined to construe the Travel Act’s scope as limited to the
common law crime of bribery of public officers, noting a
congressional intent underlying the Act to curb bribery of both a
public and private nature.
A final example of the trend toward a more expansive
interpretation of certain federal statutes is the Second Circuit’s
decision in United States v. Parness.12 There the court held
appellant’s conduct in acquiring a motel enterprise on the Island of
St. Maarten in the Netherlands Antilles through a pattern of
racketeering activity violated section 1962 of title 18 of the United
States Code, the federal prohibition of racketeering activities. Finding
unpersuasive appellant’s claim that the statute applied only to
domestic enterprises, the court concluded that a foreign corporation
that affected interstate commerce was an “enterprise” under the
statute.
Each of these decisions represents an innovative application of
existing federal statutes to obtain convictions in cases involving
official or institutional corruption. We are not unmindful that there
has been and continues to be some concern over the expansion of
federal auxiliary jurisdiction, especially into matters in which there
should be strong state interest or responsibility. The court in each of
the foregoing cases, however, found a sufficient federal interest to
support prosecution. Until alternative effective means are devised to
reach the illegal activities of those who would so abuse the public
trust, aggressive federal efforts will continue to be undertaken,
utilizing all of the available statutory and jurisdictional tools. The
Supreme Court’s pronouncement in a 1949 antitrust case that “[i]f it
is interstate commerce that feels the pinch, it does not matter how
local the operation which applies the squeeze”13 provides an
appropriate guideline for the courts. When it is state or local
misconduct that effects the “squeeze,” the cases discussed herein
indicate that it now can be assumed that courts will uphold
convictions under federal statutes proscribing such misconduct.
Richard L. Thornburgh*

12. 503 F.2d 430 (2d Cir. 1974), cert, denied, 419 U.S. 1105 (1975).
13. United States v. Woman’s Sportwear Mfgrs. Ass’n, 336 U.S. 460, 464 (1949).
♦Assistant Attorney General, Criminal Division, United States Department of Justice.
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Introduction
As the Journal presents its fifth annual publication of the Circuits
Note under an expanded format providing review and analysis of
federal criminal decisions from all eleven judicial circuits, it is
appropriate to observe that the truly protean nature of federal
criminal law and procedure lends itself readily to a periodic
assessment of this sort. Perhaps no other body of law has been
subject recently to greater judicial activity or more rapid change. To
assist those involved in the criminal justice system in keeping abreast
of recent trends and developments, the Journal has reviewed and
analyzed every criminal decision rendered by the Supreme Court
during its 1974-1975 term and every criminal case decided by the
United States Courts of Appeals between June 1, 1974 and June 1,
1975. The Note’s usefulness lies not only in its value as a research
tool for the criminal law practitioner and judge, but also, we hope, in
its consideration of the significant developments in the law generated
by Supreme Court rulings or circuit court decisions. Consistent with
the inherent importance of the Supreme Court’s decisions to the
federal judiciary, we have structured the Note to assess these
decisions in the text. The Note also gives textual discussion to the
most important cases decided by the circuit courts, bringing into
focus, where appropriate, the interplay between Supreme Court
precedent and lower appellate application and construction. The
research element of the Note is fostered by comprehensive treatment
in the footnotes of almost every circuit court decision.
The format of the Note remains basically unchanged, although the
editors have rearranged slightly the sequence of topics to approximate
more closely the actual course of events in criminal law
practice and facilitate quick reference to a desired topic. The format
mirrors the conventional criminal process: it proceeds from arrest,
search and seizure, through pretrial and trial stages, to sentencing, and
post-conviction remedies. The Note concludes with a discussion of
constitutional challenges that may be asserted throughout the
criminal process.
As in past years, a case index is included to
facilitate efficient reference to particular decisions.
The coverage of this year’s issue has been enhanced by the
inclusion of a new section on recently enacted federal statutes. This
addition not only should keep readers current with developments in
federal statutory law but also will provide reference to the earliest
decisional law arising under new statutes.
One of the more noteworthy occurrences in the past
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year was the adoption by the federal courts of the Federal
Rules of Evidence on July 1, 1975. Although cases decided during
the term reviewed by the Note were not governed by the Rules, the
importance of the Rules and their full applicability to criminal cases
at the time of publication justified discussion in the Evidence section
of both the case law decided before the effective date of the Rules
and the status of federal evidentiary law under the Rules. The writers
and editors have identified those areas in which the new Rules leave
unaffected prior case law and those areas in which the Federal Rules
establish new standards of evidentiary practice. Similar treatment is
accorded certain amendments to the Federal Rules of Criminal
Procedure that became effective on December 1, 1975, particularly
the amendments to Rule 16 governing discovery by the defendant.

Special acknowledgment is due those persons who wrote sections
of this year’s Note:
Arrest, Search, and Seizure

David W. Allen
Hugh F. Young, Jr.

Identifications and Confessions

Edward R. Hamberger

Preliminary Proceedings

Jacqueline Helin Eagle
Frank E. Couper

General Conduct of Trial

Donald F. Parsons, Jr.

Right to Effective Counsel

Hugh F. Young, Jr.

Guilty Pleas

Edward R. Hamberger

Evidence

Rand L. Allen
Carl W. Northrop

Elements

Benjamin F. P. Ivins
Michael Vigil

Defenses

Steven M. Bierman

Jury Instructions

Barry L. Katz

Sentencing

Patrick J. Grant
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Review Proceedings
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William J. Franklin

Prisoners’ Rights

Gary E. Bair

Juvenile Proceedings

Larrine E. Holbrooke

Constitutional Challenges

Robert E. Vagley
Robert L. Bosser
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Arrest, Search, And Seizure
SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual’s reasonable expecta
tion of privacy in his person or property1 from the unreasonable

1. See Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects
people, not places). Fourth amendment analysis focuses on reasonable expectations of
privacy, not common law property concepts. See, e.g., id. at 352-53 (lack of trespass imma
terial in wiretap); United States v. Parizo, 514 F.2d 52, 54-55 (1975) (no reasonable
expectation of privacy in hotel room after rental period expires); United States v. Hunt,
505 F.2d 931, 937 (5th Cir. 1974), cert denied, 421 U.S. 975 (1975) (defendant may have
expectation of privacy in property not owned, but no such expectation in tape recorder and
tape, existence of which unknown to defendant until after search and seizure). Even if the
police trespass on the defendant’s property to search, the defendant may have no rea
sonable expectation of privacy in the area searched. See Air Pollution Variance Bd. v.
Western Alfalfa Corp., 416 U.S. 861, 865 (1974) (air samples taken by investigators ad
missible); United States v. Magana, 512 F.2d 1169, 1170-71 (9th Cir. 1975) (evidence
seized incident to lawful arrest admissible where probable cause for arrest supplied by
facts viewed during reasonable incursion into defendant’s driveway); Patler v. Slayton,
503 F.2d 472, 478 (4th Cir. 1974) (evidence seized in fields surrounding farmhouse admis
sible). See generally Note, The United States Courts of Appeals: 1973-1974 Term Criminal
Law and Procedure, 63 Geo. L.J. 333, 333-35 & nn. 6-18 (1974) [hereinafter cited as Circuits
Note: 1973-1974 Term].
The party searched can have no reasonable expectation of privacy in words and conduct
freely exposed to the public or police or property that he abandons. See United States v.
Martin, 509 F.2d 1211, 1214 (9th Cir. 1975) (methamphetamine observed from adjoining
property); United States v. Anderson, 500 F.2d 1311, 1318 (5th Cir. 1974) (defendants
denied posession of suitcase abandoned at airport); United States v. Messina, 507 F.2d 73,
76 (2d Cir. 1974), cert denied, 420 U.S. 993 (1975) (defendant spontaneously volunteered
fruits of crime to police); United States v. Pommerening, 500 F.2d 92,99 (10th Cir.), cert
denied, 419 U.S. 1088 (1974) (following police request defendant freely produced false
records of sale of auto used to bribe government official). Thus, a conversation sur
reptitiously monitored with the consent of one of the participants is admissible, because
each participant has taken the risk that the other would not maintain his confidence. See,
e.g., United States v. Keen, 508 F.2d 986,988-89 (9th Cir. 1974), cert denied, 421 U.S. 929
(1975) (telephone conversation between defendant and informant admissible even though
unauthorized tap violated state law); United States v. McMillan, 508 F.2d 101, 104 (8th
Cir. 1974), cert denied, 421 U.S. 916 (1975) (telephone conversation between defendant and
informant); United States v. Goeke, 507 F.2d 820, 823 (8th Cir. 1974), cert denied, 420
U.S. 979 (1975) (personal conversation between defendant and accomplice); United States
v. Santillo, 507 F.2d 629, 631, 633 (3d Cir. 1975) (telephone conversation between de
fendant and undercover agent); United States v. Cosby, 500 F.2d 405, 406 (9th Cir. 1974)
(telephone conversation between defendant and informant).
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invasion2 of those interests by the Government.3 Intrusions are
reasonable under the fourth amendment only if the government’s need
to search and seize outweighs the individual’s interest in privacy.4 As
the individual’s privacy interest increases in importance, therefore, the
governmental need must increase for courts to permit any search.5

2. See Camara v. Municipal Court, 387 U.S. 528 (1967) (building inspection search with
out consent or warrant unreasonable). Before the fourth amendment proscription will
apply, government conduct must amount to a search or seizure. See United States v. Berrett, 513 F.2d 154, 155 (5th Cir. 1975) (per curiam) (no seizure of stolen goods in garage
where police did not lock garage or exercise dominion over the goods while waiting for war
rant); United States v. Franks, 511 F.2d 25, 32 (6th Cir.), cert, denied,_ U.S.__, 95 S. Ct.
2656 (1975) (compelling a voice-print constitutes neither search nor seizure).
3. See Burdeau v. McDowell, 256 U.S. 465,475 (1921) (fourth amendment does not pro
tect against searches conducted entirely by private individuals); Ortiz-Barraza v. United
States, 512 F.2d 1176, 1180 & n.2 (9th Cir. 1975) (tribal police officer government official
for fourth amendment purposes). Searches by private individuals do not violate the fourth
amendment. See United States v. Sellers, 511 F.2d 1199 (4th Cir. 1975) (No. 74-1772, at 2)
(per curiam) (unpublished opinion) (wrecking service opened car trunk); Honeycutt v.
Aetna Ins. Co., 510 F.2d 340, 348-49 (7th Cir.), cert, denied,_ U.S__ _95 S. Ct. 2416(1975)
(insurance company searched home for arsonist); United States v. Clegg, 509 F.2d 605,
609-10 (5th Cir. 1975) (telephone company tapped subscriber’s phone). Police involvement
in a search does not necessarily convert a private search into a governmental one. See, e.g.,
United States v. Mekijian, 505 F.2d 1320, 1327-28 (5th Cir. 1975) (seizure by witness
private where upon original receipt of defendant-doctor’s medicare records agents cau
tioned witness to cease takings and did not know of additional seizures until additional
records provided); United States v. Pryba, 502 F.2d 391, 398-400 (D.C. Cir. 1974), cert,
denied, 419 U.S. 1127 (1975) (federal regulation codifying right of common carrier to in
spect baggage does not convert private search into governmental one); United States v.
Capra, 501 F.2d 267, 272 n.4 (2d Cir. 1974), cert, denied, 420 U.S. 990 (1975) (search for
bomb with minimal police assistance private where primary purpose to protect railroad
passengers). Where government agents instigate a search or become pervasively involved
in executing a search, however, the protections and procedural requirements of the fourth
amendment apply. See, e.g., Lustig v. United States, 338 U.S. 74, 80 (1948) (participation
of federal agents renders search illegal); United States v. Newton, 510 F.2d 1149,1152-54
(7th Cir. 1975) (airline search conducted solely for narcotics in presence of government
agents proscribed by fourth amendment); Knoll Ass’n v. FTC, 397 F.2d 530 (7th Cir. 1968)
(agent’s silent consent to witness’s plan to steal defendant’s records renders search
governmental). But see United States v. Smothers, 508 F.2d 839 (4th Cir. 1974) (No. 741776, at 3) (per curiam) (unpublished opinion) (search private although witness took police
to hotel room for purpose of identifying defendant).
4. See, e.g., Cady v. Dombrowski, 413 U.S. 433, 447-48 (1973) (warrantless search of
policeman’s auto left at garage and believed to contain his service revolver not unrea
sonable where auto vulnerable to intrusion by vandals); Terry v. Ohio, 392 U.S. 1, 20-21
(1968) (protection of officers outweighs invasion of pat-down search); Schmerber v. Cali
fornia, 384 U.S. 757, 766-72 (1966) (blood tests administered to suspected drunken drivers
reasonable; detection and deterrence of drunk driving outweighs minor invasion by vir
tually safe and painless blood tests).
5. See Rochin v. California, 342 U.S. 165, 172-73 (1952) (stomach pumping to retrieve
swallowed morphine capsules unreasonable; government need does not outweigh invasion
amounting to physical abuse).
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Tlius, in United States v. Crowder6 the United States Court of Appeals
for the District of Columbia Circuit held that the surgical removal of a
bullet from defendant’s arm was an unreasonable intrusion under the
fourth amendment.7 The court ruled that the degree of invasion
involved in surgery is too great, and, by comparison, the governmental
need for the evidence is too minor for any such search to be
reasonable.8 Where the balance between governmental need to search
and the individual’s expectation of privacy is struck in favor of
permitting the Government to search, the scope of any search or seizure
is strictly limited by the need that justifies the intrusion.9 An arrest or
search that meets the standard of governmental need still can be
justified only on a showing of probable cause.10 If either the need of
the Government to search or seize increases, or the degree of the
intrusion diminishes, however, a limited search or seizure may be
permitted upon the satisfaction of a less severe standard.11

6. 513 F.2d 395 (D.C. Cir. 1975).
7. Id. at 400.
8. Id. The court stated that crime detection would not be hampered significantly by not
allowing such surgery and distinguished Schmerber v. California on the ground that a
blood test is one of the few possible methods available objectively to determine intoxication.ld.; see 384 U.S. 757, 766-72 (1966).
9. See Chimel v. California, 395 U.S. 752, 763-65 (1969) (scope of search incident to ar
rest limited to defendant’s person and area in his immediate control by need for security of
police and protection of evidence); Terry v. Ohio, 392 U.S. 1, 26 (1968) (stop and frisk
limited by need for security of police to frisk outer clothing for weapons).
10. See Beck v. Ohio, 379 U.S. 89, 91 (1964) (no probable cause to arrest); Aguilar v.
Texas, 378 U.S. 108,115-16 (1964) (no probable cause to search); United States v. Rahn,
511 F.2d 290, 292 (10th Cir.),petition for cert, filed, 43 U.S.L.W. 3647 (U.S. June 10,1975)
(No. 74-1337) (probable cause to issue search warrant); United States v. Martin, 509 F.2d
1211, 1213-14 (9th Cir. 1975) (probable cause to arrest). No statute can authorize searches
or seizures that violate the fourth amendment by easing the requirement of probable
cause. See Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973) (federal statute
permitting indiscriminate border searches unconstitutional); Berger v. New York, 388
U.S. 41, 54-60 (1967) (state statute permitting wiretap without procedural safeguards un
constitutional); Powell v. Stone, 507 F.2d 93, 96 (9th Cir. 1974), cert, granted,_ U.S.__, 95
S. Ct. 2676 (No. 74-1055) (1975) (vagrancy statute violates fourth amendment by
permitting arrests on mere suspicion). A magistrate may rely on a constitutionally permis
sible statutory presumption in finding probable cause. See United States v. Wac, 498 F.2d
1227,1229-30 (6th Cir. 1974) (holding 18 U.S.C. § 1955(c) constitutional); Organized Crime
Control Act of 1970, § 803(a), 18 U.S.C. § 1955(c) (1970) (for determining probable cause,
presumption of $2,000 “take” where five or more persons conduct gambling business). See
generally notes 1316-1331 infra and accompanying text (discussion of constitutional per
missibility of statutory presumptions).
11. See Terry v. Ohio, 392 U.S. 1, 30-31 (1968) (reasonable suspicion sufficient to stop
and frisk); notes 264-276 infra and accompanying text (limited searches and seizures).

184

The Georgetown Law Journal

[Vol. 64:167

In addition to protecting these substantive rights, the fourth
amendment places certain specific procedural limitations on the
government’s right to search or seize pursuant to a warrant. These
limitations include the necessity of obtaining a warrant from a neutral
magistrate and of stating with particularity the places to be searched,
and the persons or things to be seized.12

ARRESTS

Legality of the Arrest.
A warrantless arrest is reasonable and
therefore legal under the fourth amendment where the arresting
policeman either witnesses the defendant committing a crime13 or has
probable cause to believe that the defendant is committing or has
committed a felony.14 Courts will determine the existence of probable
cause from the totality of the circumstances in a practical and
commonsense fashion.15 The illegality of an arrest, standing alone,
however, is not a ground for dismissal of prosecution.16

12. See U.S. Const, amend. IV.
13. See United States v. Goeltz, 513 F.2d 193, 197 (10th Cir. 1975) (undercover agent
viewed fraudulent documents); United States v. Lee, 501 F.2d 890, 892 (D.C. Cir. 1974)
(agent saw heroin in defendant’s possession).
14. See Beck v. Ohio, 379 U.S. 89, 91 (1964) (no probable cause until search incident to
arrest revealed clearing house slips); Henry v. United States, 361 U.S. 98, 100 (1959) (no
probable cause until search incident to arrest revealed stolen radios); Bishop v. Wain
wright, 511 F.2d 664, 667 (5th Cir. 1975) (police knowledge of murders and lying by de
fendant supplied probable cause); United States v. Reynolds, 511 F.2d 603, 607 (5th Cir.
1975) (defendant’s possession of cocaine supplies probable cause); Whitaker v. Estelle, 509
F.2d 194, 196 (5th Cir. 1975) (description of defendant by rape victim supplies probable
cause).
15. See Brinegar v. United States, 338 U.S. 160, 175 (1949) (known bootlegger driving
heavily laden car at high speed supplies probable cause); United States v. Maslanka, 501
F.2d 208, 212 (5th Cir. 1974) (probable cause exists where defendant present at marijuana
cache in remote location). An arrestee charged by information must be granted a probable
cause hearing following the arrest. Gerstein v. Pugh, 420 U.S. 103,114 (1975).
16. See Frisbie v. Collins, 342 U.S. 519, 522 (1952) (jurisdiction not affected by ab
duction from Illinois by Michigan police); Ker v. Illinois, 119 U.S. 436,440 (1888) (jurisdic
tion not affected by abduction from Peru to Illinois). The Second Circuit in 1974 an
nounced an exception to this rule, dismissing an indictment where the federal government
was directly involved in brutalizing a defendant abducted from a foreign country. United
States v. Toscanino, 500 F.2d 267, 275-79 (2d Cir. 1974); see United States v. Lira, 515
F.2d 68, 71 (2d Cir. 1975) (jurisdiction proper where no government involvement in brutal
treatment despite brutality by foreign government); United States ex ret Lujan v.
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The arresting officer need not possess firsthand knowledge of all the
facts creating probable cause to arrest. Police always may rely on
information obtained in a reliable manner and supplied to them by
fellow police officers.17 Information supplied by informants also can
establish probable cause if two conditions are met: the informant must
be credible and the information he supplies must be reliable. Reliability
of the information depends on its having been acquired in a reliable
fashion, which may be inferred from the underlying circumstances or
through independent corroboration by the Government.18 Applying
this standard, the Eighth Circuit in Kelley v. Swenson19 held that
information that appears trustworthy after corroboration of the details
will supply probable cause even though based on a tip from a less than
completely reliable informant.20
Police also may obtain probable cause inadvertently. Evidence of
another crime discovered during an arrest based on a misidentification,
Gengler, 510 F.2d 62,66 (2d Cir. 1975) (jurisdiction proper where Government involved in
abduction but no brutality). The Fifth Circuit has indicated that it will not follow the
Toscanino rule. See United States v. Winter, 509 F.2d 975, 987 (5th Cir. 1975) (dictum)
(illegal arrest by Coast Guard and BNDD agents outside United States territory, but no
brutality); United States v. Herrera, 504 F.2d 859, 860 (5th Cir. 1974) (per curiam) (dic
tum) (government involvement in Peruvian arrest, but no brutality).
17. See Whiteley v. Warden, 401 U.S. 560, 568 (1971) (arrest illegal where police relied
on radio report of warrant later found invalid); cf. United States v. Nieto, 510 F.2d 1118,
1119-20 (5th Cir. 1975) (per curiam) (warrantless search valid where based on radio report
from other officers holding trustworthy information supplied by reliable informant). See
also United States v. Stevens, 509 F.2d 683, 687 n.6 (8th Cir. 1975) (radio report that auto
stopped for traffic violation was wanted in connection with burglary justified Terry frisk
of occupants even though auto no longer wanted).
18. Draper v. United States, 358 U.S. 307,313 ( 1958) (warrantless arrest justified by in
formant’s prior reliability and corroboration of innocent detail); see United States v.
Polus, 516 F.2d 1290 (1st Cir. 1975) (informant’s statements reliable where based on
personal knowledge of and involvement in defendant’s narcotics smuggling and where de
tailed information corroborated by officers); United States v. Miley, 513 F.2d 1191, 1204
(2d Cir. 1975) (informant’s possession of LSD in vicinity of defendant’s apartment, his
identification of defendant’s address, and his accurate description of defendant’s supplier
justified arrest); United States v. Calhoun, 510 F.2d 861, 866 (7th Cir.), cert, denied, 421
U.S. 1683 (1975) (personal knowledge of and involvement with defendant’s heroin selling
corroborated by later police surveillance; information reliable); United States v. Harris,
501 F.2d 1, 3 (9th Cir. 1974) (information from credible informant reliable where derived
from recent personal observation); United States v. Anderson, 500 F.2d 1311,1315-17 (5th
Cir. 1974) (information from credible informant reliable where present tips corroborated).
See also Spinelli v. United States, 393 U.S. 410, 415-17 (1969) (search warrant invalid
where no showing of reliability of information and insufficient corroboration); Aguilar v.
Texas, 378 U.S. 108, 114-15 (1964) (search warrant invalid where no showing of reliability
of information and no underlying circumstances reported).
19. 510 F.2d 264 (8thCir. 1975) (per curiam).
20. Id at 266 (informant sitting in truck with stolen checks identifies absent truck
owner as thief).
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for example, supplies probable cause to arrest.21 In United States v.
Garcia22 the Ninth Circuit held that the defendant’s flight following an
illegal stop provided probable cause for arrest since the officers did not
seek to induce flight in order to arrest the subject.23 Evidence
discovered during the course of an illegal search, however, cannot be
used to establish probable cause to arrest.24

THE EXCLUSIONARY RULE

Evidence gathered in contravention of the fourth amendment cannot
be admitted as direct evidence against the victim of a wrongful search
or seizure in a criminal proceeding to determine guilt or innocence.25
The rule exists to deter wrongful police conduct,26 but the rule applies
regardless of police good faith in making a search or seizure.27
21. Hill v. California, 401 U.S. 797,802-04 (1971) (reasonable mistake in arresting wrong
person); see United States ex ret Kirby v. Sturges, 510 F.2d 397, 400-01 (7th Cir. 1975)
(defendant mistakenly identified as con-artist found possessing stolen money and identi
fication cards).
22. 516 F.2d 318 (9th Cir. 1975).
23. Id. at 319-20.
24. United States v. McKim, 509 F.2d 769, 775 (5th Cir. 1975) (drugs discovered in il
legal search).
25. See Mapp v. Ohio, 367 U.S. 643, 657-58 (1961) (exclusionary rule applies in state
prosecutions); Weeks v. United States, 232 U.S. 383, 398-99 (1914) (exclusionary rule
applies in federal prosecutions). Illegally seized evidence generally is not excluded from
grand jury proceedings or proceedings subsequent to the trial on the merits. See United
States v. Calandra, 414 U.S. 338,351-52 (1974) (grand jury); United States v. Winsett, 518
F.2d 51, 55 (9th Cir. 1975) (probation revocation hearing); United States v. Schipani, 435
F.2d 26, 27 (2d Cir. 1970), cert, denied, 401 U.S. 983 (1971) (sentencing); United States ex
rel. Sperling v. Fitzpatrick, 426 F.2d 1161,1163 (2d Cir. 1970) (parole revocation hearing).
But see Verdugo v. United States, 402 F.2d 599, 609-13 (9th Cir. 1968), cert denied, 397
U.S. 925 (1971) (exclusionary rule applies to sentencing to avoid incentive to act illegally).
But cf. United States v. Brown, 488 F.2d 94, 95 (5th Cir. 1973) (per curiam) (dictum)
(exclusionary rule might apply to probation revocation hearing if police misconduct or
harassment shown). See also Honeycutt v. Aetna Ins. Co., 510 F.2d 340, 348 (7th Cir.),
cert, denied,_ U.S__ , 95 S. Ct. 2416 (1975) (exclusionary rule does not apply to private
fire insurance action).
26. See Rice v. Wolff, 513 F.2d 1280, 1295 (8th Cir.), cert, granted,_ U.S.__ , 95 S. Ct.
2677 (1975) (No. 74-1222).
27. See Coolidge v. New Hampshire, 403 U.S. 443, 449-50 (1971) (evidence seized pur
suant to illegally issued warrant suppressed; good faith reliance of police on warrant);
United States v. Donovan, 513 F.2d 337, 338-41 (6th Cir. 1975) (failure to include known,
suspects’ names in wiretap application and failure to serve inventory notices requires sup
pression of wiretap evidence); United States v. Acosta, 501 F.2d 1330, 1334 n.2 (5th Cir.
1974), rev'd on rehearing on other grounds, 509 F.2d 539 (5th Cir. 1975) (warrant invalid
where magistrate supplied information necessary to establish informant reliability from
own past experience). But cf. Michigan v. Tucker, 417 U.S. 433, 447 (1974) (deterrent
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Procedural violations of the fourth amendment that do not reach
constitutional dimensions do not require exclusion of evidence.28
Although illegally gathered evidence may not be introduced as direct
evidence, under the Supreme Court’s holding in Walder v. United
States,29 such evidence may be used to impeach statements made by
the accused during direct examination, since the defendant should not
be allowed to use illegally seized evidence as a shield for perjury.30 The
United States Court of Appeals for the Ninth Circuit in United States v.
Trejo31 refused to sanction the use of illegally seized evidence to
impeach defendant’s statements made during cross-examination.32
Distinguishing Walder on the grounds that the prosecution, not the
defense, had elicited the testimony to be impeached, the court found
that the Government must not be permitted to use illegally seized
evidence to rebut a defendant’s testimony on cross-examination.33

Fruits of Illegal Searches and Arrests.
A court may suppress
evidence that indirectly results from an illegal arrest or illegal search
and seizure.34 The Government can avoid suppression of such evidence
in two ways: by showing that the connection between the illegal search
and seizure and discovery of the evidence has become sufficiently
attenuated so as to dissipate the taint of illegal action,35 or by proving
purpose of exclusionary rule presumes either willful or negligent misconduct by police;
confession admitted where full Miranda warnings not given but police conduct prior to
Miranda decision). Good faith reliance on a statute later held unconstitutional will not
validate an otherwise unconstitutional search. See Almeida-Sanchez v. United States, 413
U.S. 266, 274-75 (1973) (evidence from border search suppressed despite good faith reli
ance of officers on illegal authorizing statute); Berger v. New York, 388 U.S. 41, 63-64
(1967) (wiretap evidence suppressed; good faith reliance of police on unconstitutional state
statute).
28. United States v. Burke, 517 F.2d 377,381 (2d Cir. 1975) (improper designation of en
forcing officer, of time period for execution, and of procedure for return).
29. 347 U.S. 62 (1954).
30. Id. at 65-66 (defendant’s assertion on direct that he had never possessed narcotics
impeached by evidence of heroin unlawfully seized from him in connection with earlier
criminal proceeding).
31. 501 F.2d 138 (9thCir. 1974).
32. Id. at 145.
33. Id.
34. See Wong Sun v. United States, 371 U.S. 471,484-87 (1963) (narcotics seized follow
ing illegal arrest suppressed; primary taint not dispelled); United States v. McDevitt, 508
F.2d 8, 11 (10th Cir. 1974) (items seized from truck following illegal stop suppressed);
Powell v. Stone, 507 F.2d 93, 97-98 (9th Cir. 1974), cert, granted,_ U.S__ _ 95 S. Ct. 2676
(1975) (No. 74-1055) (gun seized incident to illegal arrest under unconstitutionally vague
statute suppressed).
35. Wong Sun v. United States, 371 U.S. 471, 491-92 (1963) (confession made several
days following illegal arrest admissible); Nardone v. United States, 308 U.S. 338, 341
(1939) (remand for attenuation determination).
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that officers obtained the evidence from a source independent of the
primary illegality.3637In several cases this term federal courts have
developed standards for admitting such evidence. The Seventh Circuit
in United States ex rel. Owens v. Twomey31 stated that evidence that is
the product of an illegal search may be admissible if the Government
can show that the evidence inevitably would have been discovered in
the absence of the illegal search.38 In Brown v. Illinois39 the United
States Supreme Court held that a confession given by an illegally
arrested defendant must be suppressed if that confession results directly
from the arrest, even if the police have given full Miranda warnings.40
The United States Court of Appeals for the Fourth Circuit held in
United States v. Young41 that identification testimony obtained as a
result of an allegedly illegal arrest will not be suppressed unless the
identification procedures also violate the Constitution.42

36. See Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920)
(compulsory production of corporate records disallowed where request based on informa
tion derived from earlier search and no independent source for seeking records); Van Horn
v. United States, 508 F.2d 666, 667 (5th Cir. 1975) (per curiam) (illegal search of defendant
allegedly leading to illegal stop of his wife and discovery of evidence; evidence admitted
since police had independent grounds to investigate wife); United States ex rel. Owens v.
Twomey, 508 F.2d 858, 865-66 (7th Cir. 1974) (in-court identification admissible despite
showing of illegally seized photograph to victim since victim had observed defendant dur
ing crime); United States v. Shaver, 506 F.2d 699, 700 (4thCir. 1974) (alternative holding)
(probable cause present prior to alleged warrantless search independently justifies second
search with warrant); United States v. Harris, 501 F.2d 1, 6 (9th Cir. 1974) (probable cause
present prior to alleged illegal arrest independently justifies subsequent search warrant).
37. 508F.2d858(7thCir. 1974).
38. Id. at 866 (witness’s testimony not fruit of illegally seized address book since victim
had independent knowledge of witness’s identity). But cf. United States v. Casteliana, 488
F.2d 65, 68 (5th Cir.), rev'd on rehearing on other grounds, 500 F.2d 325, 326-27 (1974) (en
banc) (guns obtained through statement made without Miranda warnings suppressed
even if discovery inevitably incident to valid search warrant). See generally Circuits Note:
1973-1974 Term 336-38 & nn.31-43.
39. _U.S._, 95 S. Ct. 2254(1975).
40. Id. at__, 95 S. Ct. at 2261-62; see Wong Sun v. United States, 371 U.S. 471, 486-87
(1963) (pre-Miranda confession immediately following illegal arrest suppressed); Moffet v.
Wainwright__F.2d__,__(5th Cir. Apr. 30,1975) (No. 74-2118, at 5345, 5347) (confessions
following illegal arrest suppressed where no warnings given).
41. 512 F.2d321(4thCir. 1975).
42. Id. at 323 (show-up at police station after allegedly illegal arrest not impermissibly
suggestive). But cf. Johnson v. Louisiana, 406 U.S. 356, 365 (1972) (line-up identification
not fruit of alleged illegal arrest where attenuated taint purged by probable cause de
termination of magistrate). The Supreme Court has suggested, however, that police can
not obtain custody of a suspect for the generally less suggestive procedure of a line-up
without probable cause. See Davis v. Mississippi, 394 U.S. 721, 727-28 (1969) (dictum)
(possibility of improper line-up supports requirement of probable cause before taking de
fendant into custody).
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Standing to Challenge Illegal Searches and Seizures.
Only thosi
persons whose personal fourth amendment rights have been violatec
may move to suppress illegally seized evidence.43 A defendant’
standing to challenge a search or seizure may depend on whether he ha:
a possessory interest in the premises or items searched or seized,44 o
whether his presence on the premises at the time of the search wa:
legitimate.45 The defendant has the burden of establishing somi

43. Aiderman v. United States, 394 U.S. 165, 171-72 (1969) (defendants not victims ol
illegal wiretaps may not suppress illegally seized evidence); Fed. R. Crim. P. 41(e). A
defendant whose own rights have not been violated may not move to suppress evidence
seized in derrogation of a codefendant’s rights. See Brown v. United States, 411 U.S. 223,
229 (1973) (no standing to object to search of codefendant’s store where defendants had nc
proprietary or possessory interest in store); United States v. Foster, 506 F.2d 444, 445
(5th Cir. 1975) (per curiam) (no standing to object to search of van owned and operated by
codefendant); United States v. Heisman, 503 F.2d 1284, 1290 n.4 (8th Cir. 1974) (nc
standing to object to search of codefendant’s room); cf. United States v. Cohen, 516 F.2d
1358,1366 (8th Cir. 1975) (corporation president lacks standing to object to search of cor
porate records where search not directed at him or his office); United States v. Britt, 50fi
F.2d 1052, 1055 (5th Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3025 (U.S. Apr. 23,
1975) (No. 74-1332) (corporation president lacks standing to object to search of corporate
storage room where president not sole stockholder and search not directed at him or his of
fice).
44. See Brown v. United States, 411 U.S. 223, 229 (1973) (no standing to object tc
search of store where defendants have no proprietary or possessory interest in store);
Patler v. Slayton, 503 F.2d 472,478 (4th Cir. 1974) (standing to challenge search of pasture
owned by defendant’s father-in-law and used by defendant and his family for outings);
United States v. Capra, 501 F.2d 267, 272 (2d Cir. 1974), cert denied, 420 U.S. 990 (1975]
(defendant charged with conspiracy to violate narcotics laws lacks possessory interest in
heroin sold and delivered to codefendant). The possessory interest must be significant
enough to create a reasonable expectation of privacy in the areas or items searched. See
United States v. Cohen, 516 F.2d 1358, 1366 (8th Cir. 1975) (corporate president lacks
standing to challenge search of corporate records not located in his office); United States
v. Britt, 508 F.2d 1052,1055 (5th Cir.),petition for cert, filed, 44 U.S.L.W. 3025 (U.S. Apr.
23, 1975) (No. 74-1332) (corporate officer lacks standing to object to search of corporate
storage area where officer not sole stockholder, did not prepare records seized, and did not
personally use area searched); United States v. Hunt, 505 F.2d 931, 938, 940-41 (5th Cir.
1974), cert, denied, 421 U.S. 975 (1975) (no standing to challenge seizure of tape recorder
and tapes from private investigators hired by defendants where defendants paid for pur
chase but did not know items existed); United States v. McConnell, 500 F.2d 347,348 (5th
Cir. 1974) (per curiam), cert, denied, 420 U.S. 946 (1975) (no standing to object to search oi
van rented in defendant’s name by his agent). A defendant has no standing to challenge
the search or seizure of items abandoned by him prior to the search. See United States v.
Dye, 508 F.2d 1226, 1232-34 (6th Cir. 1974), cert denied, 420 U.S. 974 (1975) (no standing
to object to seizure of apparently abandoned van in which defendants asserted no propri
etary interest); United States v. Anderson, 500 F.2d 1311,1318 (5thCir. 1974) (defendants
who disclaim ownership of suitcase following arrest but prior to search lack standing to ob
ject to search).
45. See Jones v. United States, 362 U.S. 257, 265, 267 (1960) (defendant present at
search of friend’s apartment has standing); cf. Brown v. United States, 411 U.S. 223, 229
(1973) (defendant not on premises at time of search lacks standing).
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possessory or privacy interest at the time of the suppression hearing;46
evidence will not be suppressed at a later time even if facts adduced
subsequently properly would establish standing.4748
In California Bankers Association v. Shultz43 the Supreme Court
ruled that federal regulations requiring banks to maintain deposit and
checking records49 did not violate the fourth amendment rights of
either the banks or the depositors.50 The Court in California Bankers
did not decide, however, whether a depositor could challenge a
subpoena requiring a bank to produce records of his transactions.51 In
United States v. Miller52 the Fifth Circuit implicitly found that
depositors have standing to challenge faulty process for subpoena of
bank records, despite the fact that the bank willingly agreed to produce
the records.53 The Fifth Circuit based its opinion on the privacy or
proprietary interest of the depositor in those records.54 Seven judges
dissented from the court’s denial of rehearing en banc.55 Citing
California Bankers, the dissenters first contended that the depositors
had no fourth amendment rights in the records kept by the bank.56 The

46. See United States v. Boston, 510 F.2d 35,38 (9th Cir. 1974). Testimony given by the
accused in order to establish standing to raise a fourth amendment claim may not be used
against him at trial on the issue of guilt. Simmons v. United States, 390 U.S. 377, 394
(1968). A defendant charged with a crime that requires proof of possession of the seized
item at the time of the offense automatically has standing to raise his fourth amendment
claim. See Brown v. United States, 411 U.S. 223, 229 (1973); Jones v. United States, 362
U.S. 257, 263 (1960); cf. United States v. Boston, supra at 37-38 (failure to allege pos
session of heroin illegally seized from companion precludes standing where importation
charged). In holding that a defendant lacks standing where possession at the time of the
offense was not an essential element of the charged offense, the Supreme Court reserved
for later decision the issue of whether the Simmons ruling preventing subsequent use of
suppression hearing testimony has eliminated the need for the Jones rule conferring auto
matic standing to object. Brown v. United States, supra at 228-29.
47. See United States v. Boston, 510 F.2d 35,38 (9th Cir. 1974) (failure to allege at hear
ing possession of heroin seized from vaginal search of companion precludes suppression at
trial); United States v. Capra, 501 F.2d 267, 272 (2d Cir. 1974) (defendant cannot claim
possessory interest of suitcase containing narcotics for first time on appeal).
48. 416 U.S. 21 (1974).
49. See Bank Secrecy Act of 1970, § 101, 12 U.S.C. § 1829b (1970); 31 C.F.R. §§ 103,
103.34(b)(3) (1974).
50. 416 U.S. at 63-70.
51. Id. at 51-52. The Bank Secrecy Act regulations provide that banks can be compelled
to produce such records only pursuant to lawful process. Id. at 34, 51-52; see 31 C.F.R. §
103.51(1974).
52. 500 F.2d 751 (5th Cir. 1974).
53. 500 F.2d at 756-58.
54. Id. at 757-58.
55. 508 F.2d588,589-94 (5thCir. 1975).
56. Id. at 592 (Simpson, J., with Brown, C.J., Bell, Ainsworth, Dyer, Roney, and Gee,
JJ., dissenting).
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dissenting judges further argued that the depositor could have no
expectation of privacy in commercial instruments placed in the free
flow of commerce,57 and that the Bank Secrecy Act was intended to
increase official access to banking records.58 Noting that prior to the
passage of the Act depositors did not have standing to challenge a
subpoena directed against the bank and not the depositor,59 the
dissenters charged that the court’s interpretation of the Bank Secrecy
Act conflicted with the purpose of the statute.60

SEARCH WARRANTS AND PROBABLE CAUSE

Facial Attacks on Search Warrants.
A search warrant may issue
only if its supporting affidavits establish probable cause to believe that
evidence of a crime will be found at the place to be searched.61 Issuance
57. Id. at 590-92. See also Harris v. United States, 413 F. 2d 316, 317-18 (9th Cir. 1969)
(checks not confidential communications).
58. 508 F.2d at 591-92. In concluding that the Act is designed to foster supervision of
banking records, the dissent failed to cite any legislative history.
59. Id. at 590-91; see Harris v. United States, 413 F.2d 316, 318 (9th Cir. 1969) (deposi
tors lack standing); Galbraith v. United States, 387 F.2d 617,618 (10th Cir. 1968) (same);
O’Donnell v. Sullivan, 364 F.2d 43, 44 (1st Cir.), cert, denied, 385 U.S. 969 (1966) (same).
But cf. United States Servicemen’s Fund v. Eastland, 488 F.2d 1252,1261 (D.C. Cir. 1973),
rev'd on other grounds, 421 U.S. 491 (1975) (depositor has standing to enjoin congressional
subpoena of depositor’s bank records served on third party commercial bank).
60. 508F.2dat592.
61. U.S. Const, amend. IV; see, e.g., United States v. LaVecchia, 513 F.2d 1210, 1217
(2d Cir. 1975) (probable cause to search for plates and counterfeit monies where de
fendants reported to be counterfeiters and where printing press used in counterfeiting lo
cated on premises); United States v. Douglas, 510 F.2d 266, 267-68 (9th Cir. 1975) (proba
ble cause to search for illegal telephonic device where telephone company reported irregu
larities and expert affidavit indicated that irregularities caused by illegal device); United
States v. Jones, 500 F.2d 1085, 1086 (4th Cir. 1974) (per curiam) (probable cause to search
for drugs where agents observed drug-related activities and informant saw defendant use
drugs; conviction for firearm discovered in search); United States v. Welebir, 498 F.2d
346, 349-50 (4th Cir. 1974) (probable cause to search where defendant ordered chemicals
used in illicit drugs, was known to operate a laboratory, and informant said defendant was
making such drugs); United States v. Shropshire, 498 F.2d 137, 140-42 (6th Cir. 1974),
cert, dismissed pursuant to Rule 60, 420 U.S. 901 (1975) (probable cause to search trailer
where truck owner seen spending stolen money); United States v. Hunt, 496 F.2d 888,89495 (5th Cir. 1974) (no probable cause where agent merely saw box of type used by de
fendant to ship obscene matter, but knew nothing of contents); cf. United States v. Sherpix, 512 F.2d 1361, 1368 (D.C. Cir. 1975) (probable cause to search for obscene film where
affidavit conveys sufficient information to establish probable cause that film is obscene;
magistrate need not view film prior to issuance of warrant); United States v. Pryba, 502
F.2d 391, 403-04 (D.C. Cir. 1974), cert denied, 419 U.S. 1127 (1975) (same). Regulatory
inspection warrants in compliance with statutory and administrative requirements may be
issued despite the absence of probable cause that a specific violation has occurred. See
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of a search warrant predicated on information supplied by an informant
requires that the affidavit establish not only the credibility of the
informant but also the reliability of the particular information supplied
by the informant.62 General credibility of an informant may be
established by a showing that the informant is a responsible citizen with
no motive to falsify,63 or that the informant has given reliable
information on past occasions.64 In United States v. Burke6S the
Second Circuit apparently limited this credibility requirement. The
search warrant in Burke was issued on the basis of an informant’s tip
that he had seen a sawed-off shotgun in the defendant’s bedroom.
Although the affidavit did not recite that this informant had been
reliable in the past or that he was a responsible citizen with no motive
to falsify,66 the court upheld the validity of the warrant. In reaching
this conclusion, the Second Circuit ruled that the credibility
requirement applied only to professional informants and found,
without support in the record, that the informant in Burke may have
been a simple witness to a crime and not a professional informant.67
The information itself is reliable if the informant has personally

United States v. Blanchard, 495 F.2d 1329,1331 (1st Cir. 1974) (liquor store inspection re
vealed criminal violations).
62. See Spinelli v. United States, 393 U.S. 410, 415-16 (1969) (information not reliable
where insufficient corroboration and no reporting of underlying circumstances) ; Aguilar v.
Texas, 378 U.S. 108, 114-15 (1964) (failure to show credibility of informant and to report
underlying circumstances); United States v. Wilkinson, 513 F.2d 227, 232 (7th Cir. 1975)
(giving of reliable information on past occasions proves credibility; personal view of stolen
property establishes reliability of information).
63. See Rutherford v. Cupp, 508 F.2d 122,123 (9th Cir. 1974) (per curiam), cert, denied,
421 U.S. 933 (1975) (neighbor told police that defendant growing marijuana); United
States v. Pryba, 502 F.2d 391, 403 (D.C. Cir. 1974), cert, denied, 419 U.S. 1127 (1975) (air
line freight agent reported finding obscene films while inspecting package); Cundiff v.
United States, 501 F.2d 188, 190 (8th Cir. 1974) (eyewitness to armed robbery). Officers
may rely in their affidavits on reliable information supplied to them by other officers en
gaged in the same investigation. See United States v. Ventresca, 380 U.S. 102, 111 ( 1965);
United States v. Welebir, 498 F.2d 346,349-50 (4th Cir. 1974).
64. See United States v. Wilkinson, 513 F.2d 227, 232 (7th Cir. 1975) (reliable informa
tion of ten past occasions establishes credibility); United States v. Brick, 502 F.2d 219,
224 (8th Cir. 1974) (informant had given reliable information on continuing basis for
several years); United States v. Welebir, 498 F.2d 346, 349-50 (4th Cir. 1974) (informant
previously had given information leading to three convictions); cf. United States v. Fulero,
498 F.2d 748, 749 (D.C. Cir. 1974) (per curiam) (police dog discovered marijuana on 10
prior occasions).
65. 517 F.2d 377 (2d Cir. 1975).
66. Id. at 380.
67. Id. at 381.
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observed all the facts contained in the tip,68 or if officers personally
corroborate some of the tip’s details.6970In United States v. Harris'10 the
Supreme Court held that an informant’s declaration against penal
interest establishes his credibility without a recitation that the
informant has given reliable information on past occasions.71 The Court
repeatedly referred to the two prongs of reliability and credibility
collectively as the truthfulness of the tip.72 The Supreme Court in
Harris blurred the distinction between the credibility of the informant
and the reliability of the information, however, and lower courts have
perpetuated this imprecise analysis.73
Multiple hearsay statements from several informants can establish
probable cause if each link in the hearsay chain is found to be
reliable.7475
The Seventh Circuit in United States v. Finn15 did not adhere
strictly to this requirement. Although purporting to apply the rule that
each link in a hearsay chain must be shown to be reliable, the court

68. See, e.g., Rutherford v. Cupp, 508 F.2d 122, 123 (9th Cir. 1974) (per curiam), cert
denied, 421 U.S. 933 (1975) (informant observed marijuana growing); Johnson v. United
States, 506 F.2d 640, 644 ( 8th Cir. 1974) (informant purchased heroin from defendant);
United States v. Pryba, 502 F.2d 391, 403 (D.C. Cir. 1974), cert, denied, 419 U.S. 1127
(1975) (informant observed obscene films); Cundiff v. United States, 501 F.2d 188, 190
(8th Cir. 1974) (per curiam) (informant eyewitness to armed robbery); United States v.
Principe, 499 F.2d 1135,1137 ( 1st Cir. 1974) (informant participant in counterfeiting).
69. See, e.g., Polanco v. Estelle, 507 F.2d 81, 82 (5th Cir. 1975) (sale of illegal drugs ob
served); United States v. Finn, 502 F.2d 938, 941 (7th Cir. 1974) (officers observed tele
phone use alleged for bookmaking and installed pen register on telephone); United States
v. Welebir, 498 F.2d 346, 349-50 (4th Cir. 1974) (officers smelled odors of illegal drug
laboratory).
70. 403 U.S. 573 (1971).
71. Id. at 584 (plurality opinion) (informant purchased illegal liquor from defendant);
see, e.g., United States v. Barfield, 507 F.2d 53,57-58 (5th Cir. 1975) (informant stole coins
with defendant); United States v. Golay, 502 F.2d 182, 186-87 (8th Cir. 1974) (informant
accepted stolen goods from defendant); Thomas v. United States, 501 F.2d 1169,1172-73
& n.3 (8th Cir. 1974) (informant bought narcotics from defendant); United States v.
Principe, 499 F.2d 1135, 1137 (1st Cir. 1974) (informant obtained counterfeit notes from
defendant).
72. 403 U.S. at 579-80,583.
73. See United States v. Golay, 502 F.2d 182, 186-87 (8th Cir. 1974) (dictum) (informa
tion presented established credibility of informant or reliability of his information); United
States v. Principe, 499 F.2d 1135, 1137 (1st Cir. 1974) (dictum) (declaration against inter
est lends further “credence” to tip); cf. United States v. Mackin, 502 F.2d 429, 436 (D.C.
Cir. 1974) (dictum) (informant’s statement against penal interest sign of statement’s relia
bility).
74. See United States v. Carmichael, 489 F.2d 983, 986-87 (7th Cir. 1973) (en banc)
(reliability of first informant established by past performance, reliability of second in
formant established by statement against penal interest; both informants supplied under
lying circumstances).
75. 502 F.2d938(7thCir. 1974).
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found that proof of the credibility of the informant who contacted the
police and sufficient corroboration of the underlying circumstances
establishing reliability of the information supplied probable cause
without a further showing of the credibility of the informant who
initially supplied the information.76
The warrant must be facially adequate at the time of its issuance to
withstand later attack; the information that justifies issuance of a
warrant must establish probable cause that the items will be found at
the time the warrant is issued.77 The passage of time and the nature of
the crime charged and of the evidence sought will determine whether
information has become stale.78 A warrant issued on less than probable
cause cannot be cured by facts that would have established probable
cause if they had been presented to the magistrate.79 Where an affidavit
alone is inadequate, probable cause may be found by considering the
affidavit in conjunction with the affiant’s sworn testimony or with a
sworn complaint.80 A Fifth Circuit panel in United States v. Acosta81
held that any additional information relied on by the magistrate,
including his own personal knowledge, must be made part of the
warrant application record.82 On rehearing en banc, the Fifth Circuit
divided evenly and thus upheld the trial court determination that a

76. Id. at 941.
77. See Sgro v. United States, 287 U.S. 206, 211 (1932) (expired warrant may not be re
issued without new affidavits establishing that items may be found then).
78. See United States v. Rahn, 511 F.2d 290, 292 (10th Cir.), petition for cert, filed, 43
U.S.L.W. 3647 (U.S. June 10, 1975) (No. 744337) (although informant’s knowledge over
one and one-half years old, warrant still valid since part of defendant’s plan was to hold
stolen government weapons until market value rose); United States v. Martin, 511 F.2d
148, 151-52 (8th Cir. 1975) (information that defendant had drugs six weeks prior to is
suance of warrant not stale where defendant suspected of regularly dealing in large quanti
ties); United States v. Golay, 502 F.2d 182, 187 n.10 (8th Cir. 1974) (search warrants
issued 16 days after informant reported seeing stolen diamonds valid).
79. See Rice v. Wolff, 513 F.2d 1280,1285-88 (8thCir.), cert, granted,_ U.S.__ , 95 S. Ct.
2677 (1975) (No. 74-1222) (facts known to officers but not to magistrate may not be used
later to show probable cause); cf. United States v. Griffin, 502 F.2d 959, 961 (6th Cir.),
cert, denied, 419 U.S. 1050 (1974) (per curiam) (warrantless search not validated by simul
taneous attempts of other officer to obtain warrant).
80. See United States v. Horton, 503 F.2d 810, 812 (7th Cir. 1974) (defendant’s previous
conviction for felony, making possession of shotgun a crime, not in affidavit but in simul
taneously submitted sworn complaint supplies probable cause to search for shotgun).
81. 501 F.2d 1330 (5th Cir. 1974), rev'd on rehearing, 509 F.2d 539(1975) (en banc) (per
curiam).
82. 501 F.2d at 1334 (informant’s reliability partially founded on magistrate’s
knowledge of previous reliable tips); see Fed. R. Crim. P. 41(c) (record required of testi
mony given during warrant application).
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magistrate need not include in the record any additions of facts known
to the magistrate that supplement the application.83
Attacks on Inaccuracies in Affidavits or Warrants.
Although the
Supreme Court expressly has left open the question of whether a
defendant can attempt to impeach the underlying affidavits supporting
a facially sufficient search warrant,84 all circuits that have decided the
question permit such impeachment.85 The circuits differ, however, as to
what a defendant must show initially to be entitled to a suppression
hearing. The Seventh Circuit allows a hearing if the defendant shows
any misrepresentation of a material fact or any intentional misrepresen
tation, whether material or not.86 The Ninth Circuit requires the
defendant to make a substantial showing of falsehood before affording
him a hearing on the sufficiency of an affidavit.87 The First and
Seventh Circuits agree that all evidence obtained from the defective
warrant must be suppressed if any misstatement was made
intentionally.88 The courts also recommend different standards for
reviewing a claim that an attesting officer negligently has made a
misrepresentation. The Fifth Circuit suggests that suppression is not

83. 509 F.2d 539 (5thCir. 1975); cf. United States v. Sturgeon, 501 F.2d 1270,1274 (8th
Cir.), cert, denied, 419 U.S. 1071 (1974) (recording of additional information not required
where affidavit establishes probable cause).
84. Rugendorf v. United States, 376 U.S. 528,531-32 (1964) (assuming without deciding
that such impeachment is permitted); see North Carolina v. Wrenn, 417 U.S. 973, 973-76
(1974) (White, J., dissenting from denial of certiorari) (federal district court’s review of
averments in affidavit and granting habeus corpus clearly presented issue of whether affi
davit, valid on its face, could be impeached).
85. See United States v. LaVecchia, 513 F.2d 1210, 1217-18 (2d Cir. 1975); United
States v. Belculfine, 508 F.2d 58, 62-63 (1st Cir. 1974); United State v. Harris, 501 F.2d 1,
5-6 (9th Cir. 1974); United States v. Smith, 499 F.2d 251, 255 (7th Cir. 1974); United
States v. Hunt, 496 F.2d 888, 894 (5th Cir. 1974); cf. United States v. Carmichael, 489 F.2d
983,988 (7th Cir. 1973) (arrest warrant).
86. See United States v. Smith, 499 F.2d 251, 255 (7th Cir. 1974) (simple allegation that
agent could not smell incriminating odor insufficient for hearing); United States v. Car
michael, 489 F.2d 983,988 (7th Cir. 1973) (arrest warrant; remand for hearing to determine
whether immaterial misstatement was intentional, reckless, negligent, or innocent).
87. See United States v. Harris, 501 F.2d 1, 5-6 (9th Cir. 1974) (where defendants
claimed that prior entry was illegal but did not claim that entry resulted in information
used in affidavit, claim that allegedly illegal entry omitted from affidavit not substantial
showing of affidavit’s falsehood). See also United States v. Belculfine, 508 F.2d 58, 63 (1st
Cir. 1974) (remand for determination of whether misstatements were intentional; warning
that in future hearing required whenever defendant makes preliminary showing of
knowing misstatements).
88. See United States v. Belcufine, 508 F.2d 58, 62-63 (1st Cir. 1974); United States v.
Carmichael, 489 F.2d 983, 989 (7th Cir. 1973). The Fifth Circuit applies a more stringent
standard of intent, requiring a showing of intent to deceive the magistrate. See United
States v. Thomas, 489 F.2d 664, 669 (5thCir. 1973) (intent not shown).
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required if an officer negligently misstates a fact unless the fact is
material to the establishment of probable cause.89 The Seventh Circuit
has indicated that negligent misstatements do not require suppression at
all, but that reckless misstatements may necessitate suppression.90 In
United States v. Belculfine91 the First Circuit acknowledged the
question of negligent misstatements but did not resolve the issue since
the issue before it involved an alleged intentional misstatement.92
Attacks on the Execution of the Search Warrant.
The fourth
amendment explicitly requires that the items to be seized and places to
be searched be stated with particularity in the warrant.93 Under this
standard, the police can search only the premises listed in the
warrant,94 and evidence not named in the warrant may be seized only if

89. United States v. Thomas, 489 F.2d 664, 670-71 & n.5 (5th Cir. 1973) (dictum) (court
found misstatement immaterial but did not resolve issue of whether negligent material
misstatements would require suppression).
The Fifth Circuit also has stated that if the misstatement was made innocently, the
court need only determine whether the warrant still establishes probable cause if the mis
stated fact is excised. See United States v. Hunt, 496 F.2d 888, 894 (5th Cir. 1974) (war
rant invalid since probable cause not established without false statements); United States
v. Thomas, supra at 671-72 (warrant valid where misstatements unintentional and not ma
terial to finding of probable cause). Other circuits have reached conflicting results in con
sidering whether to examine the sufficiency of the warrant with the misstatement excised.
Compare United States v. LaVecchia, 513 F.2d 1210,1217-18 & n.8 (2d Cir. 1975) (no proof
of intentional misstatement and probable cause remains after excision) with United States
v. Carmichael, 489 F.2d 983,988-89 (7th Cir. 1973) (dictum) (arrest warrant; proof of inno
cent falsehoods, even if material to probable cause, would not require suppression).
90. See United States v. Carmichael, 489 F.2d 983, 988 (7th Cir. 1973) (dictum) (evi
dence should not be suppressed unless misstatement both reckless and material).
91. 508 F.2d58 (1st Cir. 1974).
92. Id. at 61-62 (remand for determination of whether officers knowingly made mis
statements).
93. U.S. Const, amend. IV. A warrant that leaves the executing officer no discretion in
determining where to search and for what to search meets the requirement of particularity.
See United States v. Jacobs, 513 F.2d 564, 567 (9th Cir. 1974) (specific categories of docu
ments relating to interstate shipment of obscene materials sufficiently particular).
94. See, e.g., Rutherford v. Cupp, 508 F.2d 122, 122 (9th Cir. 1974), cert, denied, 421
U.S. 933 (1975) (per curiam) (description, “residence if any at 37 West Lowell,” particular
where single dwelling at that address was enclosed by fence); Virgin Islands v. Gereau,
502 F.2d 914, 930 (3d Cir. 1974) (no need to list each building where warrant authorizes
search of all adjacent buildings on premises); United States v. Principe, 499 F.2d 1135,
1137 (1st Cir. 1974) (although warrant issued for apartment, search of cabinet outside
apartment allowed where it reasonably appears to be appurtenant); United States v.
Shropshire, 498 F.2d 137, 142 (6th Cir. 1974), cert, dismissed pursuant to Rule 60, 420 U.S.
901 (1975) (proper address and color of house trailer satisfies particularity requirement
despite incorrect reference to trailer as second trailer on block).
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it is of an incriminating character and its discovery is unexpected.95
Additionally, federal officers executing a search warrant must announce
their purpose and authority before forcibly entering a dwelling place.96
Rule 41(c) of the Federal Rules of Criminal Procedure implements
the policy disfavoring nighttime searches by imposing two requirements
for warrants whose execution will be at night: cause for a nighttime
search must be shown, and the warrant must state that it is to be
executed at night. The second requirement is met where it is obvious to
the judge that the officers intend to execute the warrant at night.97
All items seized from a defendant must be inventoried, and the
officers must return signed copies of the inventory list to the magistrate
and defendant.98 Failure of the officers to follow appropriate inventory
procedures will not require suppression, however, unless the defendant
can show prejudice to his case resulting from that failure.99

ELECTRONIC SURVEILLANCE

Orders for Electronic Surveillance.
Governmental interception of
wire or oral communications through the use of electronic or
95. See Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971) (discovery of seized auto
not unexpected); United States v. Burks, 508 F.2d 672, 673 (5th Cir. 1975) (per curiam)
(seizure of personal letter to sister related to tax evasion scheme valid). Courts interpret
this requirement in a reasonable fashion. See Virgin Islands v. Gereau, 502 F.2d 914, 930
(3d Cir. 1974) (seizure of machine gun valid although not listed specifically in warrant
authorizing police to search for many weapons).
96. 18 U.S.C. § 3109 (1970); see United States v. White, 514 F.2d 205, 207 (D.C. Cir.
1975) (per curiam). Although on its face the statute applies solely to execution of search
warrants, courts have extended its application to warrantless entries and entries made to
effect an arrest. See, e.g., Sabbath v. United States, 391 U.S. 585, 588-89 (1968) (section
3109 controls entry made to effect warrantless arrest; conviction reversed where arrest
made without compliance); Miller v. United States, 357 U.S. 301, 313-14 (1958) (same);
United States v. Scott, 520 F.2d 697, 700-01 (9th Cir. 1975) (failure to announce purpose
excused where officers in hot pursuit of robbery suspects believed to have sawed-off shot
gun and revolvers). See generally Circuits Note: 1973-1974 Term 366-68 & nn. 257-70.
Before forcibly entering a house, officers generally must be denied admittance. While
this denial may be implied from the circumstances of entry, a district court specifically
must find refusal before admitting evidence seized in the ensuing search. United States v.
Smith, 520 F.2d 74, 77-80 (D.C. Cir. 1975) (remanded for finding of refusal).
97. See United States v. Sturgeon, 501 F.2d 1270, 1274-75 (8th Cir. 1974) (clear to
magistrate that officers seeking warrant at night intended immediate execution).
98. See Fed. R. Crim. P. 41(d).
99. See United States v. Hall, 505 F.2d 961, 964 ( 3d Cir. 1974) (no prejudice to de
fendant receiving unsigned inventory; return not signed or presented to magistrate);
United States v. Harrington, 504 F.2d 130, 134 ( 7th Cir. 1974) (substantial compliance
with Rule 41(d) where no copy of inventory supplied but defendant read warrant and told
where to get copy of inventory).

198

The Georgetown Law Journal

[Vol. 64:167

mechanical devices is regulated by Title III of the Omnibus Crime
Control and Safe Streets Act of 1968.100 Under Title III, an order
authorizing a wiretap may issue only if probable cause exists to
establish two elements: that a particular person is about to or has
committed one of several enumerated crimes,101 and that the person is
about to or has engaged in particular conversations about that crime
while using the facilities to be tapped.102 The Government also must
show that less intrusive investigative procedures have failed to uncover
the illegal activity or would fail if attempted.103 To protect innocent
individuals against pervasive intrusions, Title III requires the Govern
ment to identify all persons known to be involved in the crime whose
conversations will be intercepted by the tap.104 The Government must
show probable cause to believe that a person who is subject to the tap is

100. § 802, 18 U.S.C. §§ 2510-20 (1970). A wire communication is a transmission made
through the use of wires or cables between the points of origin and reception. Id, 18
U.S.C. § 2510(1) ( 1970). An oral communication is defined as one in which the speaker has
a reasonable expectation of privacy. Id., 18 U.S.C. § 2510(2) (1970). Title III establishes
national wiretapping standards, under which states may adopt only wiretap statutes that
impose greater restrictions. See United States v. Capra, 501 F.2d 267, 276-77 (2d Cir.
1974), cert, denied, 420 U.S. 990 (1975). The constitutionality of the Act is generally ac
cepted. See United States v. Falcone, 505 F.2d478,480 (3d Cir. 1974), cert denied, 420 U.S.
955 (1975); United States v. John, 508 F.2d 1134, 1137 (8th Cir. 1975); United States v.
Sklaroff, 506 F.2d 837, 840 (5th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3540 (U.S.
Apr. 2,1975) (No. 74-1249); United States v. Ramsey, 503 F.2d 524,530-31 (7thCir. 1974),
cert, denied, 420 U.S. 932 ( 1975); United States v. Martinez, 498 F.2d 464,467-68 (6th Cir.
1974).
101. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. §§
2516(l)(a)-(g), 2518(3)(a) (1970); see United States v. Armocida, 515 F.2d 29, 36-37 (3d
Cir. 1975) (probable cause to believe defendant had committed narcotics violation).
102. Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518(3) (a)(d) (1970). Probable cause for electronic surveillance is judged by the same standards as
probable cause for any other type of search. See United States v. Falcone, 505 F.2d 478,
481 (3d Cir. 1974), cert, denied, 420 U.S. 955 (1975) (no higher standard for establishing
probable cause to tap); United States v. Finn, 502 F.2d 938, 941 (7th Cir. 1974) (probable
cause found from multiple hearsay statements; each hearsay link shown reliable); United
States v. DeCesaro, 502 F.2d 604, 610 (7th Cir. 1974) (probable cause to tap found despite
no showing of size of gambling ring; requirement must be judged in common-sense
fashion).
103. Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518( l)(c),
(3) (c) (1970); see In re Dunn, 507 F.2d 195,196-97 (1st Cir. 1974) (per curiam) (target sus
picious of strangers, increased use of informants would reveal undercover agent, and loan
shark victims afraid to approach police; sufficient showing); United States v. Robertson,
504 F.2d 289, 292-93 (5th Cir. 1974) (physical surveillance by white agent in black neigh
borhood impractical and replacement by black agent costly and inconvenient; Govern
ment need not demonstrate that no other method of investigation could work).
104. Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518(4) (a)
(1970).

1975]

Circuits Note: Criminal

199

involved in the crime and will use the tapped telephone.105 Moreover,
all previous wiretap applications, whether related to the present
investigation or not, against all persons named in the warrant must be
disclosed to the issuing magistrate or wiretap evidence will be
suppressed.106
Pen registers, which merely record all numbers dialed from a
particular phone, are not regulated by Title III because they do not
involve the aural interception of wire communication.107 Thus, a pen
register used in conjunction with authorized Title III wiretapping
devices need not be authorized by a court.108 In United States v.
C7egg109 the Fifth Circuit held that the use of a pen register alone does
not violate the fourth amendment because telephone subscribers
reasonably must expect that records of their calls will be kept.110

Warrantless Electronic Surveillance.
The Government may
record without a warrant a conversation between two parties with the

105. See United States v. Kahn, 415 U.S. 143, 155 (1974) (evidence against unnamed
wife of target implicated by tap not suppressed where no probable cause at outset to sus
pect wife); United States v. Donovan, 513 F.2d 337, 340 (6th Cir. 1975) (failure to name
known target requires suppression); United States v. Bernstein, 509 F.2d 996, 998-1001
(4th Cir.), cert, denied, 421 U.S. 962 (1975) (good faith omission of known target requires
suppression); United States v. Quintana, 508 F.2d 867, 873 n.5 (7th Cir. 1975) (omission of
target’s wife where no probable cause as to her does not require suppression of evidence
against wife); cf. United States v. Moore, 513 F.2d485, 493-94 (D.C. Cir. 1975) (construing
District of Columbia wiretap statute in accord with Kahn}. If the Government suspects a
particular individual, however, it may list him as a “person yet unknown” without es
tablishing probable cause that the suspect may use the telephone. United States v.
Martinez, 498 F.2d 464,468 (6th Cir. 1974); see United States v. Kahn, supra at 153-54.
106. United States v. Bellosi, 501 F.2d 833, 836-40 (D.C. Cir. 1974) (failure to disclose
wiretap in unrelated case requires suppression); see Omnibus Crime Control and Safe
Streets Act of 1968, § 802,18 U.S.C. § 2518( 1) (e) (1970).
107. See United States v. Giordano, 416 U.S. 505, 553-54 (1974) (Powell, J., concurring
& dissenting); United States v. Falcone, 505 F.2d 478, 482 (3d Cir. 1974), cert denied, 420
U.S. 955 (1975); United States v. Finn, 502 F.2d 938, 942-43 (7th Cir. 1974); United States
v. Brick, 502 F.2d 219, 223 (8th Cir. 1974). Nor do the statutory provisions regulating
interceptions of radio communications regulate the use of pen registers. See United States
v. Falcone, supra at 482; United States v. John, 508 F.2d 1134, 1141-42 (8th Cir. 1975);
United States v. Brick, supra at 223; Communications Act of 1934, § 605, 47 U.S.C. § 605
(1970); cf. United States v. Finn, supra at 941-43 (use of pen register on showing of
probable cause does not violate section 605).
108. United States v. Falcone, 505 F.2d 478,482-83 (3d Cir. 1974), cert, denied, 420 U.S.
955 (1975) (pen register produced same information more quickly than wiretap).
109. 509 F.2d605 (5thCir. 1975).
110. Id. at 610. See also United States v. John, 508 F.2d 1134, 1141 n.10 (8th Cir. 1975)
(reserving judgment on whether pen register constitutes search under fourth amendment).
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consent of one of them.111 Officers who cannot obtain a warrant with
due diligence also may commence a warrantless electronic search in an
emergency situation to combat conspiratorial activities of organized
crime or threats to the national security.112
An application for a court order authorizing the wiretap must be
filed within 48 hours after commencement of the warrantless tap, and
that tap must be terminated when the sought-after conversation
successfully is monitored or when the court denies authorization,
whichever event occurs first.113
In United States v. United States District Court (Keith)114 the
Supreme Court ruled that the provision of Title III allowing warrantless
electronic surveillance to combat threats to national security does not
authorize surveillance of domestic organizations, even where such
organizations do represent a national security threat.115 The Court left
open the issue of whether warrantless wiretapping of foreign powers, or
their agents, within or without the United States, would be constitu
tional.116 In Zweibon v. Mitchell/11 a civil damages action, the District
of Columbia Circuit addressed the issue left open in Keith. Although
the domestic organization subject to the wiretap in Zweibon had not
collaborated with a foreign power, its activities threatened to cause a
foreign power to retaliate against United States citizens abroad.118
Finding that the wiretap fell outside the prohibition in Keith because of
this foreign involvement, the District of Columbia Circuit nevertheless
held impermissible the warrantless electronic surveillance of “a
domestic organization that shares no community of interest with the
foreign power involved.”119

111. See, e.g., United States v. Keen, 508 F.2d 986, 988-89 (9th Cir. 1974), cert, denied,
421 U.S. 929 (1975) (telephone conversation between defendant and informant admissible
even though tap violated state law); United States v. McMillan, 508 F.2d 101,104 (8th Cir.
1974) (telephone conversation between defendant and informant); United States v.
Santillo, 507 F.2d 629, 631-33 (3d Cir. 1975) (telephone conversation between defendant
and undercover agent).
112. See Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518(7)
(1970).
113. See id.; United States v. Capra, 501 F.2d 267, 277 (2d Cir. 1974), cert, denied, 420
U.S. 990 (1975) (17 day delay in application for court authorization requires suppression).
114. 407 U.S. 297 (1972).
115. Id. at 320-21; see Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18
U.S.C. §2511(3) (1970).
116. 407 U.S. at 308.
117. 516 F.2d 594 (D.C. Cir. 1975).
118. Id. at 651-52 (Jewish Defense League activities against Soviet facilities in America
alleged to threaten Americans living in Moscow).
119. Id. at 652-53.
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Seizure of Innocent Communications.
Title III requires the
Government to attempt to minimize the interception of innocent
phone calls, unrelated to the criminal enterprise, after it has instituted a
wiretap.120 The interception of some innocent phone calls, however,
will not invalidate the tap.121 The facts of each case will determine
whether the Government has satisfied the minimization requirement;
the size, scope, and complexity of the criminal enterprise,122 the
expectation of the Government that any particular group of phone calls
will be innocent,123 the degree of judicial supervision during the
wiretap,124 and the length of the intercepted conversations125 all are
relevant considerations.
Within 90 days subsequent to the denial of a wiretap application or
following the completion of a tap, the court must give notice of the tap
to any persons named in the application and may in its discretion give
notice to any other individuals.126 This notice to the parties tapped
may be delayed beyond the statutory 90 day limit on a showing of
good cause.127128
In United States v. Chun123 the Ninth Circuit this term
held that the fourth amendment requires a court to notify persons not
named in a tap order who are indicted as a result of the tap promptly

120. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2518(5)
(1970); see United States v. Ramsey, 503 F.2d 524, 532 n.26 (7th Cir. 1974), cert, denied,
420 U.S. 932 (1975) (innocent conversations limited to those not likely to lead to any
searched-for evidence). If no identifiable group of calls appears innocent, the Government
may monitor all calls. See United States v. Armocida, 515 F.2d 29, 42-44 (3d Cir. 1975)
(reasonable to monitor all calls); United States v. Quintana, 508 F.2d 867, 873-75 (7th Cir.
1975) (same).
121. See United States v. Quintana, 508 F.2d 867, 873-74 (7th Cir. 1975) (no reasonable
way to exclude personal calls in wiretap to prove narcotics violations); United States v.
Capra, 501 F.2d 267, 275-76 (2d Cir. 1974),cert, denied, 420 U.S. 990 (1975) (same).
122. See United States v. Quintana, 508 F.2d 867, 874 (7th Cir. 1975) (tap to identify
members of a large narcotics conspiracy justifies more extensive interception).
123. See id. (participation in call by person other than suspect or time of call may es
tablish expectation of innocence).
124. See id at 875 (reports to court every five days indicates good-faith attempt to
minimize).
125. See United States v. Armocida, 515 F.2d 29, 45 (3d Cir. 1975) (most innocent calls
completed prior to determination of innocence); United States v. Capra, 501 F.2d 267, 27576 (2d Cir. 1974),cert, denied, 420 U.S. 990 (1975) (same).
126. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2518(8)(d)
(1970); see United States v. Martinez, 498 F.2d 464, 468 (6th Cir.), cert, denied, 419 U.S.
1056 (1974) (postponement of notice until after completion of tap constitutional).
127. Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518(8)(d)
(1970); see United States v. John, 508 F.2d 1134, 1138-39 (8th Cir. 1975) (delay of notice
proper where tap order extended).
128. 503 F.2d533 (9thCir. 1974).

202

The Georgetown Law Journal

[Vol. 64:167

following the government’s decision to obtain the indictment.129 In
Chun the court also held that Title III requires that the Government
furnish to the court a description of the general class or classes into
which all intercepted parties fall.130 Although recognizing that the Act
does not place a duty on the Government to report the name of every
person intercepted, the Ninth Circuit found that courts must know the
classes of affected parties to exercise discretion in determining the
persons to be notified of the tap.131
Parties claiming that the Government has collected through the use
of a wiretap evidence that may be used against them may move to
require the Government to affirm or deny the existence of a tap.132
The strength of the party’s claim that the Government has collected
evidence by use of a tap will determine the degree of diligence that a
court will require the Government to exercise in examining its records
for proof of a tap.133
Finally, Title in requires the Government to make all recordings of
intercepted conversations available to the court at the conclusion of the
surveillance.134 This requirement is designed to protect the recordings
from editing or other tampering.135 The Fifth Circuit found in United
States v. Sklaroff136 that a 14-day delay in giving the tapes to the court
does not violate the statute if no evidence of tampering appears and the
defendant shows no prejudice from the delay.137

Electronic Surveillance and the Exclusionary Rule.
Not every
violation of Title ID of the Omnibus Crime Control and Safe Streets
129. Id. at 537; accord, United States v. Donovan, 513 F.2d 337,343-44 (6th Cir. 1975).
130. 503 F.2d at 540.
131. Id.
132. Organized Crime Control Act of 1970, § 702, 18 U.S.C. § 3504(a)(1) (1970); see
United States v. Aloi, 511 F.2d 585, 602 (2d Cir. 1975) (Government denied tap following
search of files of 11 executive agencies); United States v. See, 505 F.2d 845, 855-56 (9th
Cir. 1974), cert, denied, 420 U.S. 992 (1975) (allegation that defendant’s counsel target of
wiretap does not require response absent charge that tap connected to defendant’s case).
133. See, e.g., United States v. Stevens, 510 F.2d 1101, 1106 (5th Cir. 1975) (general
allegation of grand jury witness that questions resulted from wiretap requires only un
sworn government denial); United States v. See, 505 F.2d 845, 856 (9th Cir. 1974) cert,
denied, 420 U.S. 992 (1975) (general allegation that defendant’s phone tapped; govern
ment’s general denial sufficient); United States v. Vielguth, 502 F.2d 1257,1260 (9th Cir.
1974) (per curiam) (dictum) (specific allegations of tap by grand jury witness require
Government specifically to affirm or deny).
134. Omnibus Crime Control and Safe Streets Act of 1968, § 802,18 U.S.C. § 2518(8)(a)
(1970).
135. See United States v. Sklaroff, 506 F.2d 837, 840-41 (5th Cir. 1975),petition for cert,
filed, 43 U.S.L.W. 3616 (U.S. Apr. 2,1975) (No. 74-1249).
136. Id.
137. Id.

1975]

Circuits Note: Criminal

203

Act of 1968138 requires suppression of the illegally seized evidence. In
United States v. Giordano139 the Supreme Court ruled that only
violations basic to the protections of Title III require suppression of
illegally seized evidence.140 Application of this standard requires
suppression if the Attorney General of the United States or a specially
designated Assistant Attorney General has not approved a wiretap
authorization141 but will not require suppression if an authorized
official approves the warrant application but fails to sign it properly.142
The Attorney General alone has responsibility to approve all wiretap
applications in order to fix authority in a responsible, political, highly
visible small group.143
In United States v. Chun144 the Ninth Circuit stated that other
factors to consider in deciding whether to suppress evidence from a
wiretap include whether the Government deliberately ignored the
statutory requirement and whether the collected evidence would
prejudice the defendant.145 The Fourth Circuit has rejected any
requirement that suppression depends upon prejudice.146 In holding
that suppression does not depend upon a lack of good faith efforts of
the Government, the Second and Sixth Circuits also have implied that
prejudice need not be shown.147 Failure to name a known person in the
138. §802,18 U.S.C.§§ 2510-20 (1970).
139. 416 U.S. 505 (1974).
140. Id. at 527; see United States v. Bernstein, 509 F.2d 996, 1001 (4th Cir.), cert
denied, 421 U.S. 962 (1975) (failure to name known target requires suppression). See also
United States v. Keen, 508 F.2d 986, 989 (9th Cir. 1974), cert denied, 421 U.S. 929 (1975)
(evidence from tapping that complies with Title III and Constitution admissible despite
violation of state law).
141. See, e.g., United States v. Giordano, 416 U.S. 505, 508 (1974) (approval by execu
tive assistant to Attorney General); United States v. Calallero, 503 F.2d 1018, 1019 (6th
Cir. 1974) (per curiam) (same); United States v. Wac, 498 F.2d 1227, 1230-31 (6th Cir.
1974) (same).
142. See, e.g., United States v. Chavez, 416 U.S. 562,579 ( 1974); United States v. Aeon,
513 F.2d 513, 518 (3d Cir. 1975); United States v. Robertson, 504 F.2d 289, 291-92, (5th
Cir. 1974), cert denied, 421 U.S. 913 (1975); United States v. Ramsey, 503 F.2d 524, 526
n.4 (7th Cir. 1974), cert denied, 420 U.S. 932 ( 1975); United States v. Brick, 502 F.2d 219,
222-23 (8th Cir. 1974); United States v. Bowdach, 501 F.2d 220, 224-25 (5th Cir. 1974),cert.
denied, 420 U.S. 948 (1975); United States v. Martinez, 498 F.2d 464, 466-67 (6th Cir.),
cert, denied, 419U.S. 1056(1974).
143. See United States v. Giordano, 416 U.S. 505,5J 5-16,520-21 ( 1974).
144. 503 F.2d533 (9thCir. 1974).
145. Id. at 542 (remand for determination of intent and prejudice).
146. See United States v. Bernstein, 509 F.2d 996,1004 (4th Cir.), cert denied, 421 U.S.
962 (1975) (unlawful invasion of privacy sufficient harm to require suppression without
showing of prejudice).
147. See United States v. Donovan, 513 F.2d 337, 341 (6th Cir. 1975) (inadvertent omis
sion of known person from application not a mere technical violation); id. at 344 (Engel, J.,
concurring and dissenting) (suppression required only if violation deliberate or actual
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warrant application,148 to include a record of all prior warrant
applications in the pending application,149 and to give notice of the
surveillance after its completion150 will justify exclusion of evidence.
Evidence derived from a wiretap also must be excluded if probable
cause for the tap order depended on a prior illegal tap.151 A court will
suppress improperly sealed tapes only if the defendant can demonstrate
prejudice, however, since the sealing requirement does not constitute a
basic protection of the Act.152
Only aggrieved parties may move for suppression of evidence
collected through illegal surveillance.153 The statute defines aggrieved
parties as those against whom the tap was directed,154 those who
participated in the conversations sought to be introduced,155 or those
upon whose premises the monitored conversations occurred.156
prejudice shown); United States v. Capra, 501 F.2d 267, 277 (2d Cir. 1974), cert denied,
420 U.S. 990 (1975) (failure for 17 days to amend warrant not excused by prosecutor’s
inexperience).
148. See United States v. Donovan, 513 F.2d 337, 341 (6th Cir. 1975); United States v.
Bernstein, 509 F.2d 996,1003-04 (4th Cir.),cert. denied, 421 U.S. 962 (1975).
149. See United States v. Bellosi, 501 F.2d 833,840-41 (D.C. Cir. 1974).
150. See United States v. Donovan, 513 F.2d 337, 342-44 (6th Cir. 1975); United States
v. Bernstein, 509 F.2d996,1004 (4thCir.),cert denied, 421 U.S. 962 (1975).
151. See United States v. Giordano, 416 U.S. 505,533 (1974) (tap extension order based
on illegal initial tap order); United States v. Calallero, 503 F.2d 1018,1019 (6th Cir. 1974)
(per curiam) (same); United States v. Wac, 498 F.2d 1227,1231-32 (6th Cir. 1974) (second
tap order based solely on prior illegal tap); Omnibus Crime Control and Safe Streets Act of
1968, § 802, 18 U.S.C. § 2515 (1970) (no evidence derived from illegal tap admissible). If
evidence independent of and untainted by a prior illegal tap supplies probable cause for a
new application, evidence from the second tap will not be suppressed. See United States v.
McHale, 495 F.2d 15,16-17 (7th Cir. 1974) (per curiam) (probable cause to tap existed prior
to illegal tap).
152. United States v. Falcone, 505 F.2d 478,483-84 (3d Cir. 1974), cert denied, 420 U.S.
955 (1975) (tapes not tampered with or edited).
153. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2518(10)
(a) (1970).
154. Id., 18 U.S.C. § 2510(11) (1970); see United States v. Gibson, 500 F.2d 854, 855
(4th Cir. 1974), cert denied, 419 U.S. 1106 (1975) (defendant implicated by evidence from
second tap lacks standing to attack first tap that led to second tap); United States v.
Bragan, 499 F.2d 1376, 1380 (4th Cir. 1974) (illegal wiretapper lacks standing to attack his
own wiretaps as inadmissible).
155. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2510(11)
(1970); see Aiderman v. United States, 394 U.S. 165,171-76 (1969) (remand for determina
tion of whether evidence against any defendant was derived from his own conversations);
United States v. Scasino, 513 F.2d 47, 50-51 (5th Cir. 1975) (nonparty to tapped calls lacks
standing); United States v. Bynum, 513 F.2d 533, 535 (2d Cir. 1975),petition for cert, filed,
43 U.S.L.W. 3626 (U.S. May 10, 1975) (No. 74-1445) (same); United States v. Capra, 501
F.2d 267, 281 (2d Cir. 1974), cert, denied, 420 U.S. 990 (1975) (same); United States v.
Bragan, 499 F.2d 1376,1380 (4th Cir. 1974) (same).
156. See Aiderman v. United States, 394 U.S. 165,171-76 (1969) (remand for determina
tion of whether evidence against any defendant was derived from conversations occurring
on his premises); United States v. Scasino, 513 F.2d 47, 50-51 (5th Cir. 1975) (defendant
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Reading these standing requirements broadly, the District of Columbia
Circuit in United States v. Bellosi151 held that every defendant whose
conversations were intercepted has standing to challenge an order
allegedly defective on the ground that the Government failed to
disclose prior wiretap applications against a single defendant.*
158 The
157
determination of standing may depend, however, upon the violation of
Title III alleged. In United States v. Ramsey159 the defendant argued
that the Government violated its duty to minimize interception.160
Denying the defendant standing to object to the admission of three
conversations in which he was a participant, the court held that the
minimization requirement protects the privacy interests of the
telephone subscriber, his immediate family, any regular users of the
phone, and possibly any casual caller engaged in innocent conversation;
the requirement does not protect noninnocent casual callers such as
defendant.161

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Search Incident to Arrest.
Historically, courts have sanctioned
searches incident to arrest to allow police officers to protect themselves
and preserve evidence of a crime.162 Although holding generally that
police may conduct a full search of an individual incident to a custodial
arrest, the Supreme Court apparently has dispensed with the need to
inquire into the totality of the facts and circumstances surrounding the
arrest to determine the reasonableness of the search.163 Under the new

with no interest in premises tapped lacks standing); United States v. Bynum, 513 F.2d
533, 535 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3626 (U.S. May 10, 1975) (No.
74-1445) (same).
157. 501 F.2d833 (D.C. Cir. 1974).
158. Id at 841-42.
159. 503 F.2d 524 (7th Cir. 1974), cert, denied, 420 U.S. 932 (1975).
160. Id. at 532.
161. Id See also United States v. Poeta, 455 F.2d 117, 122 (2d Cir.), cert, denied, 406
U.S. 948 (1972) (no standing since movant not subscriber of tapped phone).
162. See Chimel v. California, 395 U.S. 752, 755-56 (1968). See generally Note, Scope
Limitations for Searches Incident to Arrest, 78 Yale L.J. 433, 433-35 (1969).
163. See Gustafson v. Florida, 414 U.S. 260, 266 (1973) (custodial traffic arrest); United
States v. Robinson, 414 U.S. 218, 236-37 (1973) (same). Justice Marshall, dissenting in
Robinson, argued that the Court abandoned the common law authority for personal
searches incident to arrest requiring a case-by-case inquiry into the facts and cir
cumstances surrounding the search to determine its propriety. 414 U.S. at 238 (Marshall,
J., with Douglas & Brennan, JJ., dissenting); see Note, Searches of the Person Incident to
Lawful Arrest, 69 Colum. L. Rev. 886, 889-90 (1969).
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test for determining the validity of personal searches incident to
custodial arrest, a court need only consider whether the arrest was
proper.164 The Ninth Circuit applied this simplistic analysis in United
States v. Heiden.165 Concluding that the defendant’s arrest was proper,
the court upheld the subsequent search of the defendant’s sock that dis
closed evidence.166 Absent some other rationale, an improper arrest or a
finding that search of the defendant is not incident to the arrest will justi
fy suppression of evidence discovered in a subsequent search.167168
The validity of a search may turn on other considerations. In Powell v.
Stone166 the Ninth Circuit reversed the defendant’s California conviction
for second degree murder based in part on the admission into evidence of
the murder weapon found in the defendant’s jacket following his arrest
for violation of a local vagrancy statute.169 Although the search of the de
fendant occurred during a custodial arrest,170 the court refused to sanc
tion the search; the court admitted that the police had probable cause to
arrest but reversed the conviction because the arrest stemmed from the
enforcement of an unconstitutionally vague vagrancy statute.171 The
court rejected the argument that the police officer’s good faith belief in
the validity of the statute at the time of the arrest could cure the arrest
and validate the search.172
The scope of a search incident to an arrest is limited to the area within
the arrestee’s immediate control.173 The Fifth Circuit in United States v.
164. See United States v. Gustafson, 414 U.S. 260, 266 (1973); United States v.
Robinson, 414 U.S. 218,236-37 (1973).
165. 508F.2d898 (9thCir. 1974).
166. Id. at 901-02; see, e.g., United States v. Magana, 512 F.2d 1169, 1171 (9th Cir.
1975) (alternative holding) (lawful arrest makes personal search valid); Thomas v. United
States, 501 F.2d 1169,1172-73 (8th Cir. 1974) (same); United States v. Reynolds, 511 F.2d
603, 607-08 (5th Cir. 1975) (same); United States v. Stevens, 509 F.2d 683, 688 (8th Cir.
1975) (same); United States v. See, 505 F.2d 845, 855 (9th Cir. 1974), cert, denied,
_ U.S__ , 95 S. Ct. 1428 (1975) (search of wallet valid); United States v. Upthegrove, 504
F.2d 682, 687 (6th Cir. 1974) (personal search upheld); United States v. Darrow, 499 F.2d
64,67 (7thCir. 1974) (same).
167. See United States v. McDevitt, 508 F.2d 8,11 (10th Cir. 1974) (search incident to
unlawful stop and arrest invalid). See also United States v. Easley, 505 F.2d 184,185 (9th
Cir. 1974) (per curiam) (arrest claimed to be pursuant to warrant that was later held
invalid, but independent probable cause sanctioned arrest and subsequent search).
168. 507 F.2d 93 (9th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3542 (U.S. Feb. 22,
1975) (No. 74-1055).
169. Id. at 94.
170. Id.
171. Id. at 98.
172. Id. at 98 n.5.
173. Chimel v. California, 395 U.S. 752, 762-63 (1968); see United States v. Weaklem,
517 F.2d 70, 72-73 (9th Cir. 1975) (seizure of cocaine within two to four feet of arrestee
upheld); United States v. Bolin, 514 F.2d 554, 558 (7th Cir. 1975) (letter within reach of
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Erwin,174 for example, reversed a weapons possession conviction because
the weapon had been discovered during an improperly broad search
following the arrest of the occupant of an apartment.175 The court found
that the search exceeded the scope of Chimel since the arrest took place in
the living room and the police discovered the gun in a bedroom beyond
the arrestee’s reach.176 The Ninth Circuit refused to validate a search inci
dent to arrest in United States v. McCormick177 on similar grounds. After
raiding the defendant’s house and placing him under arrest, four Secret
Service agents and two local policemen searched the defendant’s auto
mobile located in the driveway and discovered counterfeiting parapher
nalia.178 The court reasoned that the arrest and handcuffing of the de
fendant prevented him from having immediate control of the auto
mobile.17’
Courts have viewed the search of luggage and portable effects in the
posession of an arrestee either as a search of the person, justifiable under
United States v. Robinson,180181
182
or as a search of the area within the ar
restee’s immediate control, justifiable under Chimel.'*' In United States
v. Buckhanon'*2 the Eighth Circuit suggested that a warrantless luggage
search could not be justified as incident to arrest but upheld the search
since the officers had probable cause to believe the luggage contained
contraband.183
Under standards recently enunciated by the Supreme Court, the
validity of searches that are not contemporaneous with arrest is de
driver of automobile within scope of arrestee’s control); United States v. Holland, 511 F.2d
39, 44 (6th Cir. 1975) (valid search within area of control); United States v. Stevens, 509
F.2d 683,687-88 (8th Cir. 1975) (seizure of shotgun from auto few feet from arrestee valid);
United States v. Lewis, 504 F.2d 92, 103-04 ( 6th Cir. 1974) (explosives in camper within
scope of control).
The “scope of control” test does not apply to area searches conducted prior to the de
cision in Chimel. See Williams v. United States, 401 U.S. 646, 651 (1971) (search of area in
possession of arrestee valid); Cardenas v. Pitchess, 506 F.2d 1224, 1226 (9th Cir. 1974)
(alternative holding) (search of apartment more limited than in Williams).
174. 507 F.2d 937 (5th Cir. 1975).
175. Id. at 939.
176. Id. at 938-39.
177. 502 F.2d281 (9thCir. 1974).
178. Id. at 283, 286.
179. Id. at 286.
180. 414 U.S. 218 (1973); see United States v. Ladley, 517 F.2d 1190, 1192 (9th Cir.
1975) (garbage bag search valid); cf. United States v. Marshall, 499 F.2d 76, 77 (5th Cir.
1974) (per curiam) (auto search valid where arrestee would be driving to magistrate).
181. See United States v. Battle, 510 F.2d 776, 778-79 (D.C. Cir. 1975) (shopping bag
search valid since evidence subject to destruction). A search that reveals only claim checks
for luggage does not give officers cause to claim the luggage and search it. United States v.
Anderson, 500 F.2d 1311,1318 (5th Cir. 1974).
182. 505 F.2d 1079 (8thCir. 1974).
183. Id. at 1082.
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termined by the reasonableness of the delay.184 This term the Fifth Cir
cuit held reasonable a 12 hour delay between the arrest and the seizure of
the defendant’s clothing and upheld the search.185 Observing that the
police had to seize and secure nine tons of marijuana the defendants had
been transporting before taking the defendant’s clothing, the court found
the delayed seizure properly incident to arrest.186
Warrantless Vehicle Searches.
Police must satisfy two precondi
tions in order to execute a valid warrantless search of a motor vehicle:187
probable cause must exist to believe that the vehicle contains contraband
or other instrumentalities of a crime188 and exigent circumstances justi
fying a warrantless search must be present.189 Arrest of the occupants of
the vehicle does not relieve the police of having to satisfy these two re
quirements.190 The presence of exigent circumstances without probable
184. See United States v. Edwards, 415 U.S. 800, 808 (1974) (seizure and testing of ar
restee’s clothing ten hours after arrest proper).
185. United States v. Maslanka, 501 F.2d 208, 214 (5th Cir. 1974).
186. Id.; see United States v. Battle, 510 F.2d 776, 778 (D.C. Cir. 1975) (search of de
fendant’s shopping bag on arrival at police station reasonable where crowd gathering at
scene of arrest).
187. The term vehicle is not limited in application to automobiles. See United States v.
Sigal, 500 F.2d 1118,1121 (10th Cir.),cert, denied, 419 U.S. 954 (1974) (airplane).
188. See Carroll v. United States, 267 U.S. 132, 153-56 (1925). Inspections of motor
vehicles to obtain vehicle identification numbers or to ascertain the condition of required
safety equipment do not constitute unreasonable searches and may be a valid exercise of
the police power. See Weaver v. Williams, 509 F.2d 884, 885-86 (4th Cir. 1975) (inspection
of safety equipment valid); United States v. Wood, 500 F.2d 681, 682-83 (5th Cir. 1974)
(per curiam) (inspection of engine, transmission, and license numbers valid).
189. Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971). A wide variety of cir
cumstances may justify a warrantless search of an automobile. See, e.g., United States v.
Westover, 511 F.2d 1154, 1155-56 (9th Cir. 1975) (attempt to flee from customs agent);
United States v. Nieto, 510 F.2d 1118, 1119-20 (5th Cir. 1975) (per curiam) (car in motion
when stopped); Johnson v. Wright, 509 F.2d 828, 830 (5th Cir. 1975) (same); United
States v. Anderson, 509 F.2d 724, 730 (9th Cir. 1974), cert, denied, 420 U.S. 910 (1975)
(suspects entered automobile and drove away); United States v. Guajardo, 508 F.2d 1095,
1096 (5th Cir. 1975) (per curiam) (departure of truck from warehouse); United States v.
Almas, 507 F.2d 65, 67-68 (5th Cir. 1975) (placing suitcases in automobile followed by de
parture); United States v. Upthegrove, 504 F.2d 682, 685-86 (6th Cir. 1974) (car in motion
when stopped); United States v. Maspero, 496 F.2d 1354, 1356-57 (5th Cir. 1974)
(imminent departure of tractor trailer). No showing of probable cause or exigency is re
quired for the search of an abandoned vehicle. See United States v. Brannon,_ F.2d__ ,_
(4th Cir. May 5, 1975) (No. 74-1335, at 23); United States v. Calhoun, 510 F.2d 861, 867
(7th Cir. 1975) (dictum).
190. Chambers v. Maroney, 399 U.S. 42,52 (1970); see United States v. Lovenguth, 514
F.2d 96, 98-99 (9th Cir. 1975) (per curiam) (odor of marijuana and presence of plastic bags
justifies warrantless search of camper after arrest); United States v. Isham, 501 F.2d 989,
990 (6th Cir. 1974) (vehicle properly searched after police saw ammunition and arrestee
acknowledged existense of matching weapon in car); United States v. Hill, 500 F.2d 315,
323-24 (5th Cir. 1974) (vehicle search proper although defendant arrested, wife detained,
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cause that the vehicle contains contraband does not justify a warrantless
search,191 and the mere involvement of a motor vehicle does not create the
required exigency.192 In interpreting these requirements, the Seventh
Circuit has found the possibility that an unspecified and unidentified
third party may remove evidence from the vehicle does create exigent cir
cumstances.193 Stressing the importance of the two elements necessary to
justify a warrantless vehicle search, the Ninth Circuit in United States v.
McCormick194 refused to sanction a warrantless automobile search be
cause of the lack of exigent circumstances; the existence of probable
cause and the fact that the search was authorized by section 782 of title
49 of the United States Code did not validate the search.195 The Ninth
Circuit focused on the defendant’s quick arrest and handcuffing and on
the fact that his car was blocked by police cars to conclude that no
exigent circumstances existed.196 The court also rejected the govern
ment’s contention that a search and seizure made pursuant to an act of

and car keys seized); United States v. Darrow, 499 F.2d 64,68-69 (7th Cir. 1974) (search of
car sanctioned where experienced officer saw evidence indicating existence of counterfeit
money and search made after police secured possibly invalid warrant).
191. See United States v. Olivares, 496 F.2d 657,660-61 (5th Cir. 1974).
192. Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971). Some courts fail to heed
the admonition of Coolidge and permit warrantless vehicle searches without discussing or
requiring a positive showing of exigency. See Ortiz-Barraza v. United States, 512 F.2d
1176, 1180-81 (9th Cir. 1975) (vehicle in motion); United States v. Rodriguez-Alvarado,
510 F.2d 1063, 1064 (9th Cir. 1975) (per curiam) (driver jumped from moving car before
crash); United States v. Johnson, 506 F.2d 674, 675-76 (8th Cir. 1974), cert, denied, 421
U.S. 917 (1975) (vehicle in motion); United States v. Bush, 500 F.2d 19,21 (6th Cir. 1974)
(per curiam) (same). At least one court last term confused the Chimel and Carroll doctrines
in justifying a border search of a vehicle immediately following the arrest of a passenger as
a search incident to arrest, even though the contraband was outside the defendant’s
control. See United States v. Gonzalez-Rodriguez, 513 F.2d928,930-31 (9th Cir. 1975); id.
at 932 (Duniway, J., concurring).
193. United States v. Calhoun, 510 F.2d 861, 865-66 (7th Cir. 1975) (unlocked trunk of
car in accessible public location).
194. 502 F.2d281 (9th Cir. 1974).
195. Id. at 287; 49 U.S.C. § 782 (1970) (vehicle used to transport counterfeiting para
phernalia subject to seizure and forfeiture). The court in McCormick expressly overruled
its prior decisions upholding warrantless searches under section 782 where probable cause
exists but no exigent circumstances are shown. 502 F.2d at 284-85; see Lockett v. United
States, 390 F.2d 168, 172-73 (9th Cir. 1968); Kaplan v. United States, 375 F.2d 895, 899900 (9th Cir. 1967). In a later decision, the Ninth Circuit held that the McCormick rule
applies prospectively only to seizures made after the McCormick decision. United States v.
Karn, 508 F.2d 1122,1124 (9th Cir. 1974). The Second Circuit adheres to the view that war
rantless searches conducted pursuant to section 782 do not require exigent circumstances.
See United States v. Capra, 501 F.2d 267,280 (2d Cir. 1974).
196. 502 F.2d at 287. The court noted the similarities between the facts of McCormick
and those of Coolidge v. New Hampshire, in finding that the immobilization of the auto
mobile eliminated the exigent circumstances necessary for a warrantless search. Id.; see
403 U.S. 443,478(1971).

210

The Georgetown Law Journal

[Vol. 64: 167

Congress constitutes an exception to the rule that warrantless searches
are per se unreasonable; rather, the court reasoned that the statute itself
must fall within one of the exceptions to the warrant requirement.1'’7 If
probable cause and exigent circumstances exist to search the vehicle at
the time of its seizure, it may be moved and searched later.197
198
In United States v. Soriano199 this term, the Fifth Circuit, sitting en
banc, addressed the proper scope of warrantless vehicle searches in con
sidering whether the search properly can include the search of containers
found within the automobile.200 The court sanctioned the warrantless
search of suitcases that had been removed by officers from the trunk of a
taxi following the arrest of the passengers based on probable cause.201
The court reasoned that the arrest supplied probable cause to believe that
the suitcases contained contraband202 and found that removal of the suit
case from the trunk prior to its search did not remove it from the scope of
a permissible warrantless vehicle search.203
Emergency or Exigent Circumstances.
Courts allow warrantless
searches where probable cause exists for the search and where exigent

197. Id. at 285; see Katz v. United States, 389 U.S. 347, 357 (1967) (with few excep
tions, warrantless searches are per se unreasonable).
198. Chambers v. Maroney, 399 U.S. 42, 51-52 (1970); see, e.g., United States ex rel.
LaBelle v. LaVallee, 517 F.2d 750, 755-56 (2d Cir. 1975) (car removed to police garage);
Weeks v. Estelle, 509 F.2d 760, 765-66 (5th Cir. 1975) (search conducted at sheriff’s office
immediately following arrest); United States v. Solven, 512 F.2d 1059,1060 (8th Cir. 1975)
(per curiam) (search of trunk at police station proper after police unable to open trunk at
time of arrest); United States v. Beck, 511 F.2d 997,1002 (6th Cir. 1975),petition for cert
filed, 43 U.S.L.W. 366 (U.S. June 11,1975) (search on impoundment lot); United States v.
Kemper, 503 F.2d 327, 332-33 (6th Cir. 1974) (search at police station); United States v.
Davis, 496 F.2d 1026,1031-32 (5th Cir. 1974) (alternative holding) (search of car at station
house proper as incident to arrest and as valid inventory procedure). See also Cady v.
Dombrowski, 413 U.S. 443, 447-449 (1973) (search of impounded automobile for revolver
justified by need to protect public from weapon falling into wrong hands).
199. 497 F.2d 147 (5th Cir. 1974) (en banc), rev'g 482 F.2d 469 (5th Cir. 1973).
200. Id. at 148-49.
201. Id. at 148-49; accord, United States v. Tramunti, 513 F.2d 1087,1100 (2d Cir. 1975)
(suitcase removed from trunk); United States v. Heiden, 508 F.2d 898, 900-01 (9th Cir.
1974) (foot lockers and box found in trunk).
202. 497 F.2d at 148-49.
203. Id. at 150. The court speculated that the search of the suitcases might also have
been proper under the search incident to arrest exception expounded in Robinson and
Gustafson. 497 F.2d at 150; see Gustafson v. Florida, 414 U.S. 260, 266 (1973); United
States v. Robinson, 414 U.S. 218, 236-37 (1973). The concurring opinion in Soriano
correctly points out, however, that the Robinson and Gustafson cases are directed at
searches of the person and that the relationship between Robinson and Gustafson and an
area search sanctioned by Chimel is unclear. 497 F.2d at 150-51. (Godbold, J., concurring).
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circumstances make immediate action necessary in order to prevent re
moval204 or destruction205 of evidence or to avoid danger to officers.206207
Interpreting this general rule in United States v. Rosselli,™1 the Seventh
Circuit refused to justify a warrantless search on the ground a defendant
may know of pending police action or on the ground the defendant may
attempt to destroy evidence when police knock at his door.208 The court
stressed that police could foresee and actually created both opportunities
for destruction and also observed that sounds heard coming from inside
the apartment did not indicate that evidence was being destroyed.209
The hot pursuit doctrine permits warrantless searches of suspects
known to have entered a dwelling immediately prior to the arrival of the
police to promote quick police action in apprehending suspects.210 In Rice
v. Wolff211 the Eighth Circuit found that police could not invoke the hot
pursuit doctrine to search defendant’s house for a person against whom
the police had obtained an arrest warrant.212 Rejecting the government’s
argument that the hot pursuit doctrine should allow a search of a third
party’s house without probable cause to believe the suspect is present
within,213 the court invalidated the search because of the lack of probable
cause to believe that the suspect was present in the defendant’s house.214
204. See United States v. Smith, 503 F.2d 1037,1040-41 (9th Cir. 1974) (individuals sus
pected of possessing contraband preparing to board flight); United States v. Hand, 497
F.2d 929, 931-32, rehearing en banc granted, 497 F.2d 935 (5th Cir. 1974) (purse being
removed from office).
205. See United States v. Weaklem, 517 F.2d 70, 73 (9th Cir. 1975) (possibility of code
fendant returning to destroy evidence); United States v. Gargotto, 510 F.2d 409,411 (6th
Cir. 1974) (fire threatened destruction); Smith v. United States, 505 F.2d 824, 828-29 (6th
Cir. 1974) (unknown location of evidence evidenced threat of removal or destruction).
206. See United States v. Weaklem, 517 F.2d 70, 72 (9th Cir. 1975) (warrantless seizure
of narcotics justified where undercover agents in danger); Virgin Islands v. Gereau, 502
F.2d 914,928-29 (3d Cir. 1974) (search of third party’s house valid where probable cause to
believe heavily-armed defendant in house). See also Rice v. Wolff, 513 F.2d 1280, 1294-95
(8th Cir. 1975) (exigent circumstances could not justify search where police delayed both
search for explosives after learning of their existence and search for defendant despite sus
picion that defendant might be murdering third party).
207. 506 F.2d627 (7thCir. 1974).
208. Id. at 629-30.
209. Id.
210. Warden v. Hayden, 387 U.S. 294, 298-300 (1967); see United States v. Scott, 520
F.2d 697, 700 (9th Cir. 1975) (officers enter apartment one hour and 40 minutes after de
fendant because other apartments in building checked first); United States v. Holland,
511 F.2d 38,46 (6th Cir. 1975) (officers follow tire skid marks to suspect’s home).
211. 513 F.2d 1280 (8th Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3616 (U.S. May
20,1975).
212. Id. at 1292.
213. Id at 1293.
214. Id at 1292; cf. Virgin Islands v. Gereau, 502 F.2d 914, 926-30 (3d Cir. 1974) (war
rantless search of third party’s house for defendants for whom arrest warrant obtained
valid where probable cause and exigent circumstances exist).
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Seizure of Items in Plain View.
A policeman may seize evidence
or contraband in plain view215 if he has a lawful right to be in the place
where he observes the article and its discovery is inadvertent.216 In
United States v. Cupps217 the Sixth Circuit interpreted the doctrine to
hold that evidence cannot be admitted under the plain view doctrine if
police discovered the article only because of their own misconduct.218 The
court in Cupps reversed a weapons possession conviction because the de
fendant’s pistol came into plain view only after the police stopped de
fendant’s automobile without any reason to believe that he was engaged
in criminal conduct.219 In United States v. Erwin220 the Fifth Circuit in
voked similar reasoning to reverse defendant’s conviction for illegal pos

215. “Plain view” can refer to senses other than sight. See United States v. Sifuentes,
504 F.2d 845, 848 (4th Cir. 1974) (smell of marijuana from inside of van brings marijuana
within the plain view doctrine). Items seen in plain view during a prior, warrantless search
can be used to support a search warrant affidavit for the items seen. Virgin Islands v.
Gereau, 502 F.2d 914, 930 (3dCir. 1974).
216. See Coolidge v. New Hampshire, 403 U.S. 443, 472 (1971) (plain view (seizure of
entire car not inadvertant); Harris v. United States, 390 U.S. 234,236 (1968) (per curiam)
(seizure or evidence in plain view while securing defendant’s car proper); e.g., United
States v. Tramunti, 513 F.2d 1087, 1115 (2d Cir. 1975),petition for cert, filed, 43 U.S.L.W.
3677 (U.S. May 27, 1975) (No. 74-1491) (seizure of heroin in plain view inside open front
door of apartment valid); United States v. Berrett, 513 F.2d 154, 156 (1st Cir. 1975) (per
curiam) (seizure of stolen calculators in plain view of police in public garage valid); United
States v. Thor, 512 F.2d 811, 814 (5th Cir. 1975) (seizure of pistol valid where police saw
defendant throw pistol into car); United States v. Evans, 507 F.2d 879, 880 (9th Cir. 1974)
(per curiam) (sight of two Mexican-looking persons trying to hide on floor as automobile
pulled through border checkpoint justifies seizure); United States v. Johnson, 506 F.2d
674, 676 (8th Cir. 1974) (sight of butt end of rifle in car during arrest for traffic violation);
United States v. Lewis, 504 F.2d 92, 101-02 (6th Cir. 1974), cert, denied,_ U.S.__ , 43
U.S.L.W. 3615 (U.S. May 19, 1975) (sight of stolen blasting caps as police approached
truck to issue traffic summons); United States v. Golay, 502 F.2d 182, 183-84 (8th Cir.
1974) (officers executing search warrant for other contraband found stolen bank money,
pistol, and marijuana); United States v. Isham, 501 F.2d989,990-91 (6th Cir. 1974) (police
accompanying defendant to car on his request saw ammunition on front seat); United
States v. NunezVillalobos, 500 F.2d 1023,1024 (9thCir.),cert, denied, 419 U.S. 1690 (1974)
(officer saw marijuana after lawful stop of truck); United States v. Phillips, 496 F.2d 1395,
1397 (5th Cir. 1974), cert, denied, _ U.S. _, 43 U.S.L.W. 3683 (U.S. June 30,1975) (when
legally searching for hidden aliens at border, police found marijuana in trunk of car).
Evidence brought voluntarily by a third party into the plain view of police officers
properly may be seized without a warrant. See United States v. Sellers, 511 F.2d 1199,
1200 (4th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3677 (U.S. May 23, 1975) (No. 741476) (per curiam) (firearms brough into plain view by operator of wrecking service who
opened trunk and alerted police); United States v. Smothers, 508 F.2d 839 (4th Cir. Dec.
27, 1974) (No. 74-1776, at 3) (per curiam) (unpublished opinion) (witness opened door and
identified occupant of motel room as robber and weapon in plain view properly seized).
217. 503 F.2d277 (6thCir. 1974).
218. Id. at 282.
219. Id.
220. 507 F.2d937 (5th Cir. 1975).
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session of a sawed-ott shotgun. Because the weapon came into plain view
only as a result of an improper area search conducted after a valid area
search incident to arrest, the court held the plain view doctrine inapplica
ble.221 Another panel of the Fifth Circuit this term held that introduction
of evidence pursuant to the plain view doctrine requires the testimony of
the police officer who seized the article or the testimony of another officer
who could identify the items as being in plain view.222
Inadvertent discovery of the evidence continues to be a necessary pre
condition to the admission of evidence under the plain view doctrine.
Thus, the Ninth Circuit in United States v. McCormick223 held unlawful a
warrantless search of a car under the plain view doctrine since police had
probable cause to believe that the car contained contraband and the car
was subject to forfeiture two months before its seizure.224
OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Consent Searches.
Police do not need probable cause to search if
an individual consents to the search.225 The prosecution bears the burden
of proving that the individual’s consent was freely and voluntarily
given226 and must demonstrate the voluntary nature of the consent from
the totality of the circumstances.227 The Supreme Court inSchneckloth v.
221. Id. at 939.
222. United States v. Crumpler, 507 F.2d 624, 624 (5th Cir. 1975) (per curiam).
223. 502 F.2d 281 (9th Cir. 1974).
224. Id. at 287-88.
225. Schneckloth v. Bustamonte, 412 U.S. 218,219 (1973). Consent may be implied from
the surrounding circumstances. See United States v. Williams, 516 F.2d 11, 12 (2d Cir.
1975) (per curiam) (passenger carrying luggage aboard commercial airplane gives implied
consent to search).
226. Bumper v. North Carolina, 391 U.S. 543, 549 (1960); see, e.g., United States v.
Boston, 508 F.2d 1171, 1179 (2d Cir. 1974) (consent freely and voluntarily given); United
States v. Beckham, 505 F.2d 1316, 1318 (5th Cir. 1975) (consent voluntary); Bradley v.
Cowan, 500 F.2d 380, 381-82 (6th Cir. 1974) (per curiam) (remanded for hearing on
voluntariness); United States v. Garcia, 496 F.2d 670, 673 (5th Cir. 1974) (consent
voluntary).
227. Schneckloth v. Bustamonte, 412 U.S. 218, 228-29 (1973); see, e.g., United States v.
Boston, 508 F.2d 1171, 1178-79 (2d Cir. 1974) (consent voluntary despite presence of
armed FBI agents); United States v. Agosto, 502 F.2d 612, 614 (9th Cir. 1974) (per
curiam) (threat of procuring search warrant only one issue in determination of consent; re
manded for hearing on voluntariness); Manning v. Jarnigan, 501 F.2d 408, 412 (6th Cir.
1974) (remand for voluntariness hearing).
Defendants generally have been unsuccessful in challenging consent searches on the
ground that they were not given full Miranda warnings. See Weeks v. Estelle, 509 F.2d
760, 765-66 (5th Cir. 1975) (consent voluntary); United States v. Faruolo, 506 F.2d 490,
495 (2d Cir. 1974) (Miranda warnings not prerequisite to effective consent); cf. United
States v. Garcia, 496 F.2d 670, 673-75 (5th Cir. 1974) (statements taken in violation of
Miranda used to show voluntariness of consent in totality of circumstances).
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Bustamonte228 held that when police do not have custody of the indi
vidual giving consent, his knowledge of the right to refuse consent is only
one factor to consider in determining voluntariness; officers need not
inform him of this right.229 If the defendant challenges the validity of a
consent search by alleging police coercion, the specific conduct of the
police just prior to search often will determine the issue.230 The Second
and Ninth circuits this term each ruled that police reference to the possi
bility of obtaining a warrant while seeking consent to search does not
establish involuntariness as a matter of law.231 Several circuits this term
have expanded the Schneckloth totality of circumstances rule to custo
dial arrest situations, regardless of whether police have informed the de
fendant of his right to refuse consent.232
A third party who shares authority over the subject premises or has
some other substantial relationship to the area may consent to a
search.233 In finding the consent of a joint occupant valid, the Supreme
228. 412 U.S. 218 (1973).
229. See id. at 248-49.
230. Compare United States v. Bolin, 514 F.2d 554, 560-61 (7th Cir. 1975) (consent
involuntary where interrogation and arrest of girlfriend threatened) and Kirvelaitis v.
Gray, 513 F.2d 213, 215 (6th Cir. 1975) (per curiam) (consent involuntary where defendant
in underwear under bed and gave consent at gunpoint) and United States v. Harris, 507
F.2d 197, 198 (3d Cir. 1975) (per curiam) (consent involuntary where agents obtained
consent after entering defendant’s apartment without permission) and Manning v.
Jarnigan, 501 F.2d 408, 412 (6th Cir. 1974) (remand for voluntariness hearing; defendant
with little education and mental problems consented to search by three armed officers)
with Weeks v. Estelle, 509 F.2d 760, 765-66 (5th Cir. 1975) (suspects told that presence of
heroin suspected in truck, permission to search to negate suspicion voluntarily given) and
United States v. Boston, 508 F.2d 1171, 1178-79 (2d Cir. 1974) (oral consent and signed
waiver form allowing four FBI agents, allegedly armed with shotguns, to search apart
ment shows voluntary consent) and United States v. Judge, 501 F.2d 1348,1349 (9th Cir.
1974) (defendant voluntarily unlocked back cover of truck at request of police officer) and
United States v. Campbell, 510 F.2d 967 (4th Cir. 1975) (No. 74-1843, at 6-7) (per curiam)
(unpublished opinion) (consent voluntary where defendant of limited education signed
waiver form after being informed of right to refuse consent and that refusal would not
reflect on guilt or innocence) and United States v. Prazak, 500 F.2d 1216, 1217 (9th Cir.
1974) (defendant who allowed police to secure his car on arrest consents to search although
unaware that police would open trunk while securing car) and United States v. Richards,
500 F.2d 1025,1029-30 (9th Cir. 1974) (subtle police questioning did not coerce consent).
231. United States v. Faruolo, 506 F.2d 490, 495 (2d Cir. 1974); United States v.
Agosto, 502 F.2d612, 614 (9thCir. 1974) (per curiam).
232. See, e.g., United States v. Townsend, 510 F.2d 1145, 1146 (9th Cir. 1975) (per
curiam) (consent voluntary despite no knowledge of right to refuse); United States v.
Campbell, 510 F.2d 967 (4th Cir. Feb. 19,1975) (per curiam) (unpublished opinion) (No. 741843, at 5-7) (consent voluntary where defendant advised of right to refuse); United States
v. Watson, 504 F.2d 849, 853 (9th Cir. 1974) (consent coerced where custody invalid and no
advice on right to refuse); United States v. Garcia, 496 F.2d 670, 674 (5th Cir. 1974), cert,
denied, 420 U.S. 960 (1975) (consent voluntary despite no knowledge of right to refuse).
233. Matlock v. United States, 415 U.S. 164,169-71 (1974) (woman consented to search
of bedroom she shared with defendant).
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Court has emphasized that the absent individual assumes the risk that
his fellow occupant will consent to the search.234 Courts find authority for
third party consent not in property law235 but instead from conceptions of
mutual use, access, and control.236 In applying these rules to third party
consent searches this term, courts of appeals sanctioned consent by a
wife to search of a residence she shared with her husband,237 consent of an
employee to the search of his employer’s warehouse,238 and consent of a
neighbor to the search of defendant’s car to which they had access.239 In
United States v, Bussey240 the Ninth Circuit held that a coconspirator
could consent to a search of a jointly occupied motel room241 but could
not consent to a search of defendant’s personal luggage.242
Border Searches,
Incident to its authority to limit the entry of
goods and aliens into the United States,243 the federal government can
require persons who cross the border to submit to a full search.244
234. Id; Frazier v. Cupp, 394 U.S. 731, 741 (1969) (joint user of duffel bag). The mere
consignment of custody of cartons of books to a common carrier, however, does not
impliedly authorize the carrier to consent to their search. United States v. Sherwin, 510
F.2d594,595(9thCir. 1974) (per curiam) (obscene books).
235. Matlock v. United States, 415 U.S. 164,171 n.7 (1974).
236. See United States v. Parizo, 514 F.2d 52, 54 ( 2d Cir. 1975) (right to privacy and
exclusive possession of hotel room terminate at expiration of rental period); United States
v. Heisman, 503 F.2d 1284, 1288 ( 8th Cir. 1974) (cotenant could not consent to search of
part of building he did not occupy); Virgin Islands v. Gereau, 502 F.2d 914, 926 (3rd Cir.
1974) (nephew-defendant residing in uncle’s home assumed risk that uncle would consent
to search of home); Hayes v. Cady, 500 F.2d 1212, 1214 (7th Cir.), cert, denied, 419 U.S.
1058 (1974) (per curiam) (where cotenant of room checked out nine days prior to search
and other cotenant disavowed any interest in room, right to consent reverted to landlady).
237. Burge v. Estelle, 496 F.2d 1177,1178 (5th Cir. 1974) (per curiam).
238. United States v. Murphy, 506 F.2d 529, 530 (9th Cir. 1974) (per curiam); see
United States v. Piet, 498 F.2d 178, 181 (7th Cir.), cert, denied, 419 U.S. 1069 (1974)
(search of common area of warehouse consented to by warehouse foreman who had keys).
239. United States v. Gradowski, 502 F.2d 563, 564 (2d Cir. 1974) (per curiam).
240. 507 F.2d 1096 (9th Cir. 1974).
241. Id at 1097.
242. Id; accord, United States v. Heisman, 503 F.2d 1284, 1288 ( 8th Cir. 1974)
(contenant may not consent to search of cotenants private work area).
243. This authority is premised on sovereignty and the need for national self-protection.
See Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973); Kleindienst v. Mandel,
408 U.S. 753,765-67(1972).
244. See Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973). Mail entering the
United States from foreign countries also is subject to warrantless searches and seizures.
See United States v. Barclift, 514 F.2d 1073, 1074-75 (9th Cir. 1975) (per curiam); United
States v. Bolin, 514 F.2d 554, 557 (7th Cir. 1975). Not every situation involving the entry
of an alien person, vehicle, baggage, or mail, however, carries with it the right to search.
For example, federal law explicitly exempts vessels in distress from searches upon seeking
safe landing if they remain only long enough to deal with the emergency. Tariff Act of
1930, § 441(4), 19 U.S.C. § 1441(4) (1970); see United States v. Nunes, 511 F.2d871,873-74
(1st Cir. 1975) (since plane within meaning of “vessel” under section 1441, emergency
refueling does not subject plane to search).
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Searches conducted at the border are sanctioned on little or no sus
picion.245 Searches conducted near the border must satisfy the slightly
higher standard of reasonable suspicion.246 In order to take advantage of
this reasonable suspicion standard for full searches, both Congress and
the executive branch have attempted to extend the area in which border
searches may be made.247248
These attempts have met resistance from the
Supreme Court. In Almeida-Sanchez v. United States243 the Supreme
Court held unconstitutional a warrantless automobile search conducted
25 air miles from the Mexican border by roving Border Patrol agents who
did not have probable cause for the search.249 The Court ruled that such a
search unsupported by probable cause can be conducted only at a func
tional equivalent of the border.250
The circuits have split in applying Almeida-Sanchez to fixed check
point searches that are conducted in areas distant from the border or a
functional equivalent.251 The Supreme Court attempted to resolve this
245. See United States v. Chiarito, 507 F.2d 1098, 1099-1100 (5th Cir. 1975) (limited
search in airport customs area); Klein v. United States, 472 F.2d 847, 849 (9th Cir. 1973)
(auto search at border entry); Tariff Act of 1930, § 581(a), 19 U.S.C. §§ 482,1581(a) (1970)
(broad authority to search persons crossing border). The search still must be reasonable in
scope under the fourth amendment. Klein v. United States, supra at 849. A search of a
body cavity, however, must be based on a clear indication that contraband is located in the
cavity to be searched. See United States v. Mastberg, 503 F.2d 465, 471 (9th Cir. 1974)
(clear indication of heroin in vagina). See also United States v. Diaz, 503 F.2d 1025-26 (3d
Cir. 1974) (per curiam) (real suspicion for strip search at airport shown).
246. United States v. Rogers, 504 F.2d 1079,1082 (5th Cir. 1974), cert denied, 421 U.S.
928 (1975) (refusal to stop car 300 yards from border and subsequent wild chase provided
reasonable suspicion).
247. See Immigration and Nationality Act § 287(a)(3), 8 U.S.C. § 1357(a)(3) (1970)
(within reasonable distance of external boundary of United States, agents may board and
search any vehicle for aliens); 8 C.F.R. § 287.1(a) (1975) (reasonable distance for border
search defined as anywhere within 100 miles of border).
248. 413 U.S. 266 (1973).
249. Id. at 273; see United States v. Tutwiller, 505 F.2d 759, 760-61 (9th Cir. 1974)
(probable cause for search near border established).
250. 413 U.S. at 272. Courts will find a functional equivalent to a border in two different
contexts: inland points of termination for nonstop international flights and an established
checkpoint station at the confluence of two or more roads that extend from the border. Id.
at 273; see United States v. Brown, 499 F.2d829, 832 (7thCir.),cert denied, 419 U.S. 1047
(1974) (search of passenger alighting from nonstop flight from Mexico valid border search
despite distance of 1200 miles from Mexican border). Factors that the circuits have con
sidered in determining whether a checkpoint is the functional equivalent of the border
include the proximity of the search to the border, the permanency of the checkpoint, and
whether the highway where the search is held is parallel or perpendicular to the border. See
United States v. Morgan, 501 F.2d 1351 (9th Cir. 1974) (per curiam) (checkpoint 65 miles
north of the Mexican border on interstate highway between San Diego and Los Angeles
not functional equivalent of border); United States v. Esquer-Rivera, 500 F.2d 313, 314
(9th Cir. 1974) (per curiam) (checkpoint six miles north of Mexican border on major east
west highway not functional equivalent); United States v. Heinrich, 499 F.2d 95 (9th Cir.
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conflict this term in United States v. Ortiz.232 Finding that the slight dif
ference between roving patrol searches and fixed checkpoint searches did
not justify dispensing with the safeguards of probable cause and consent
formulated in Almeida-Sanchez, the Court in Ortiz adopted the Ninth
Circuit’s view that searches even at fixed checkpoints must be based on
probable cause if the checkpoint is removed from the border.251
253254
252
The Supreme Court’s holding this term in United States v. Peltier1**
that Almeida-Sanchez was to be applied only prospectively settled
another recent split among the circuits.255 The reliance of federal agents
on a validly enacted statute supported by judicially approved
administrative regulations persuaded the Court that retroactive applica
tion was not required. Since the agents could not be charged with
knowledge of the unconstitutionality of such searches, retroactive
application of Almeida-Sanchez would not serve the deterrent effect for
which the exclusionary rule was designed.256 The dissent in Peltier
questioned the propriety of the majority’s “new understanding of the
exclusionary rule,“257 which focuses more on the subjective intent of the
officials participating in the search and less on the legality or illegality of
the search itself.258
1974) (per curaim) (checkpoint 72 miles north of the Mexican border not functional equiva
lent of border).
251. Compare United States v. Dixon, 506 F.2d 899, 900 (5th Cir. 1975) (per curiam)
(search at permanent checkpoint 20 miles from Mexico valid) and United States v. Janney,
506 F.2d 897, 898 (5th Cir.) (per curiam), vacated and remanded,_ U.S___ _95 S. Ct. 2673
(1975) (same) and United States v. Hart, 506 F.2d 887, 894 (5th Cir. 1975) (same) laitA
United States v. Morgan, 501 F.2d 1351 (9th Cir. 1974) (search at permanent checkpoint
between San Diego and Los Angeles invalidated) and United States v. Bowen, 500 F.2d
960, 965 (9th Cir. 1974) (en banc), affd on other grounds,_ U.S----- , 95 S. Ct. 2569 (1975)
(search at permanent checkpoint 49 miles from Mexican border invalidated). See also Cir
cuits Note: 1973-1974 Term 383 nn.373-74.
252. _U.S—,95 S. Ct. 2585 (1975).
253. Id. at _ 95 S. Ct. at 2588-89.
254. _U.S—,95 S. Ct. 2313 (1975).
255. Id. at_ , 95 S. Ct. at 2316; see Circuits Note: 1973-1974 Term 382-83 n.372. Cases
involving searches prior to June 21, 1973, the effective date of Almeida-Sanchez, continue
to be measured by the nexus between the search and the border and by the standard of rea
sonable suspicion of a customs violation. See, e.g., United States v. Newell, 506 F.2d 401,
403 (5th Cir. 1975) (no nexus with border); United States v. Cantu, 504 F.2d 387, 389 (5th
Cir. 1974) (odor of marijuana supplied reasonable suspicion to search during reasonable
temporary checkpoint stop); United States v. Diemler, 498 F.2d 1070,1071 (5th Cir. 1974)
(per curiam) (no border nexus established); United States v. Speed, 497 F.2d 546,547 (5th
Cir. 1974), vacated and remanded, _ U.S—, 95 S. Ct. 2672 (1975) (unreasonable to stop
and search vehicle 65 miles from border where no reasonable suspicion of customs viola
tion); United States v. McGlynn, 496 F.2d 1316, 1317 (5th Cir. 1974) (per curiam) (tire in
back seat supported reasonable suspicion that aliens or other contraband in trunk).
256. _U.S. at _,95 S. Ct. at 2319-20.
257. Id. at_ ,95 S. Ct. at 2324 (Brennan, J., with Marshall, J., dissenting).
258. Id. at__, 95 S. Ct. at 2325-26 (Brennan, J., with Marshall, J., dissenting).

218

The Georgetown Law Journal

[Vol. 64: 167

The Supreme Court this term also limited the authority of the Govern
ment to conduct an investigatory stop of a motor vehicle to determine if
any of its occupants are illegal aliens. In United States v. BrignoniPonce259 the Government claimed statutory authority to stop and inter
rogate any person believed to be an alien concerning his right to be or
remain in the United States.260 Fearful of the possible abuse of such
power, the Court limited application of the statutory authority to situa
tions where officers on patrol have a reasonable suspicion261 to believe
that the vehicle contains aliens who may be illegally in the country.262 In
deciding whether reasonable suspicion to stop a vehicle is present, an
officer may consider several factors. For example, the characteristics of
the area where the vehicle is encountered, any information about recent
illegal border crossings, the driver’s behavior, and peculiarities of the
vehicle itself may be assessed by the officer in light of his experience at
detecting illegal entry and smuggling.263

259. _U.S._,95S. Ct. 2574 (1975).
260. Id. at_ , 95 S. Ct. at 2578; see Immigration and Nationality Act § 287(a)(1), 8
U.S.C. § 1357(a)(1) (1970) (any officer or employee of Immigration and Naturalization
Service may, without warrant, interrogate any alien or person believed to be an alien as to
his right to be in the United States). The statute imposes no geographical limitation, and
the Border Patrol interpreted this section in conjunction with the border search statutes
as granting authority to stop vehicles without cause for interrogation within 100 miles of
the border__ U.S. at_ , 95 S. Ct. at 2578; see note 247 supra (description of border search
rules). This authority differs from the authority to conduct a full search without any
justification at issue in Almeida-Sanchez. See notes 248-250 supra and accompanying text.
261. _ U.S. at__ , 95 S. Ct. at 2581. Relying on Terry v. Ohio, the Court established a
standard of reasonable suspicion rather than probable cause because of the limited nature
of the intrusion; the scope of the stop and interrogation in both situations must be rea
sonably related to the justification for the intrusion. Id.; see 392 U.S. 1, 27 (1968).
262. The Court explicitly reserved the question of whether agents may stop persons rea
sonably believed to be aliens if the agents lack any reason to believe that such persons are
in the country illegally__ U.S. at_ , 95 S. Ct. at 2581-82 & n.9.
263. Id. at_ , 95 S. Ct. at 2582. The Court affirmed the Ninth Circuit’s finding that an
individual’s Mexican ancestry alone does not establish reasonable suspicion to search that
individual. Id. at_ , 95 S. Ct. at 2582-83; see Ortiz-Barraza v. United States, 512 F.2d
1176,1180 (9th Cir. 1975) (observation of muddy camper coming from direction of Mexican
border and driven by Mexican unknown to local agent, in sum, created reasonable sus
picion); United States v. Laird, 511 F.2d 1039 (9th Cir. 1975) (per curaim) (activation of
sensing device near border coupled with large hole in border fence gave rise to reasonable
suspicion); United States v. Nunez-Villalobos, 500 F.2d 1023, 1024 (9th Cir.), cert, denied,
419 U.S. 1090 (1974) (late hour and observation of truck travelling in opposite directions
within a short period of time gave rise to reasonable suspicion); United States v. LariosMontes, 500 F.2d 941, 943-44 (9th Cir. 1974) (reasonable suspicion allowing stop of first of
two cars supplied by fact that heavily-loaded second car appeared to be following first
car); United States v. Vital-Padilla, 500 F.2d 641, 643-44 (9th Cir. 1974) (two cars speeding
at night without lights gave rise to reasonable suspicion); United States v. MartinezTapia, 499 F.2d 1244, 1245 (9th Cir. 1974) (slow driving in proximity of border not suf
ficient to create reasonable suspicion).
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These decisions by the Supreme Court will go far to reduce conflict
among the circuits over the scope and propriety of border searches. The
limits established allow searches conducted at the border to remain free
from unnecessary restrictions but still protect the constitutional rights
of persons living near the border by requiring that all searches and
seizures conducted in any area removed from the border or its functional
equivalent be based on probable cause or at least on reasonable suspicion
that the occupants are illegal aliens.
LIMITED SEARCHES AND SEIZURES

Investigative Detention.
In certain situations, police officers
may conduct warrantless limited searches and seizures without probable
cause that the defendant has committed a crime or possesses contraband.
The Supreme Court in Terry v. Ohio264 held that a policeman may conduct
a protective stop and frisk reasonable in scope if he can point to specific
and articulable facts that justify his reasonable suspicion both that a
suspect is engaged in criminal activity and that the suspect may be
armed and is potentially dangerous.265 Although a stop and frisk may be
made on reasonable suspicion, probable cause nevertheless is required for
an arrest; courts, therefore, must determine at what point an arrest

264. 392 U.S. 1(1968).
265. Id. at 19, 27; see, e.g., United States v. Boston, 508 F.2d 1171,1174 (2d Cir. 1974)
(appearance of two men in early morning hours fitting description of bank robbers coupled
with bizarre behavior around getaway car under surveillance justified Terry stop); United
States v. Henry,_ F.2d__ ,_ (10th Cir. Oct. 23,1974) (No. 73-1904, at 6) (reasonable sus
picion created where police officers witnessed scuffle and heard gun discharge); United
States v. Lovenguth, 514 F.2d 96,98-99 (9th Cir. 1975) (per curiam) (investigatory stop of
truck valid where truck seen meeting plane under unusual circumstances at abandoned
airport); United States v. Solven, 512 F.2d 1059, 1060 (8th Cir. 1975) (per curiam) (police
officer’s personal knowledge of driver’s past arrest record, resemblance of driver and pas
senger to robbers, plus tip from reliable informant that car being driven used in robberies
justified investigatory stop); United States v. Rodriguez-Alvarado, 510 F.2d 1063, 1064
(9th Cir. 1975) (per curiam) (investigatory stop valid where suspicion founded on unusual
activity near border); United States v. Holland, 510 F.2d 453, 455-56 (9th Cir. 1975)
(presence of armed fugitives in area and car travelling at slow speed in rural area 150 feet
from house in which drugs manufactured justifies search). Otherwise innocuous conduct
occurring near a border does not justify an investigatory stop. United States v. TorresUrena, 513 F.2d 540, 542 (9th Cir. 1975) (per curiam) (no basis for stop where officer ob
served man loading box into pickup truck early in the morning near Mexican border).
Information given to police by a third party can create reasonable suspicion for a Terry
stop. Adams v. Williams, 407 U.S. 143, 147 (1972); Johnson v. Wright, 509 F.2d 828, 829
(5th Cir. 1975) (description of car allegedly used in bank robbery two days earlier by store
employee justifies stop); see United States v. Solven, supra at 1060 (tip from reliable
informant contributes to justification for investigatory stop).
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actually occurs since probable cause must exist at that time for the arrest
to be lawful.266
This term in United States v. McDevitt7^ the Tenth Circuit refused to
apply Terry to a stop that was based solely on the unsupported impulse
of an officer who had no reason to suspect the violation of any law.268
Since the driver of a U-Haul truck in McDevitt produced all necessary
papers after being stopped by the police, no basis existed for further
detention or confinement of the driver.269 The police officer nevertheless
asked the driver to join him in the police car and then made a warrant
check on the driver through the National Crime Information Center. That
check revealed that the driver was wanted as a Navy deserter.270 The
court in McDevitt distinguished the policeman’s actions from the investi
gative stop approved in Terry on the basis of the totally arbitrary nature
of the stop and the length of the detention; it concluded that the
policeman actually had arrested the driver the moment of the initial stop
without sufficient probable cause.271
In contrast to the Tenth Circuit’s approach in McDevitt, the Ninth
Circuit in United States v. Richards272 held that narcotics agents who
ordered defendants at gunpoint out of a private airplane readying for
takeoff and detained them for an hour had not arrested defendants.273
The court reasoned that the officers were justified in using the gun since
the defendants had failed to respond and the officers had seen a rifle
scabbard on the plane.274 The court also found the lengthy detention
reasonable because the defendants’ own evasive responses to investi
gatory questions caused the delay.275 Since the agents’ actions were
based on reasonable suspicion sufficient for a Terry stop, the court found
no arrest and avoided the issue of probable cause.276

266. See Circuits Note: 1973-1974 Term 377-78 & nn.345-47.
267. 508 F.2d8 (lOthCir. 1974).
268. Id. at 12.
269. Id. at 10-11.
270. Id. at 10.
271. Id. at 12.
272. 500 F.2d 1025 (9thCir. 1974).
273. Id. at 1028.
274. Id. Judge Hufstedler rejected the reasoning of the majority, pointing out that the
noise of the plane’s engine would have made the officer’s original request inaudible. Id. at
1030 (Hufstedler, J., dissenting).
275. Id. at 1029.
276. Id. at 1028. Judge Hufstedler found that the agents had arrested the defendants
when they ordered them out of the plane. Id. at 1030 (Hufstedler, J., dissenting). Finding
no probable cause for the arrest, Judge Hufstedler observed that the subsequent search of
the defendant should be invalidated. Id.
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Identifications

A defendant who is in the custody of the police has no right to avoid a
lineup or a showup277 and cannot demand any specific pretrial identifica
tion procedures.278 If a defendant’s right to counsel or his due process
rights have been breached in the course of a lineup, showup, or other
identification procedure, however, a court must suppress the evidence of
the unconstitutional pretrial identification.279 Courts also frequently
must examine whether in-court identification by a witness who par
ticipated in an improper pretrial procedure violates a defendant’s due
process rights.
RIGHT TO COUNSEL

In Gilbert v. California1™ and United States v. Wade1*' the Supreme
Court held that a defendant is entitled to the assistance of counsel at a
post-indictment pretrial lineup or showup because such procedures
constitute a “critical stage” in the prosecution.282283
The Court refined this
principle in Kirby v. Illinois163 by rejecting the defendant’s contention
that the right to counsel attaches following arrest and holding that the
right attaches at pretrial corporeal confrontations only after the
initiation of adversary judicial criminal proceedings.284 Interpreting the
277. See United States v. Young, 512 F.2d 321, 323 (4th Cir. 1975) (showup following
arguably illegal arrest valid); United States v. Cunningham, 509 F.2d 961, 963 (D.C. Cir.
1975) (per curiam) (court order to participate in lineup upheld).
278. See United States v. Boston, 508 F.2d 1171, 1176-1177 (2d Cir. 1974) (dictum)
(judge has discretion to rule on request for lineup). Although the court in Boston ruled
that no specific identification procedure is required, it found a properly conducted lineup
preferable where possible because it will better protect a defendant’s rights and avoid
needless litigation concerning identification procedures. Id. at 1176; see Circuits Note:
1973-1974 Term 396 & n.467 (discussion of trial courts’ use and abuse of discretion in
granting defendants’ motions for pretrial lineups).
279. United States v. Wade, 388 U.S. 218, 237 (1967). Where the identification
procedure consists merely of witnesses viewing a photographic array, the defendant pos
sesses no right to counsel, but due process issues may arise. See United States v. Ash, 413
U.S. 300, 321 (1973) (post-indictment photographic array); United States v. Allen, 497
F.2d 160, 163 (Sth Cir.), cert, denied, 419 U.S. 1035 (1974) (post-arrest photographic
array).
280. 388 U.S. 263 (1967).
281. 388 U.S. 218 (1967).
282. 388 U.S. at 272; 388 U.S. at 236-37.
283. 406 U.S. 682 (1972).
284. Id. at 689. The Court indicated that “adversary judicial criminal proceedings’’
could commence by way of “formal charge, preliminary hearing, indictment, information,
or arraignment.’’ Id.; see Virgin Islands v. Navarro, 513 F.2d 11, 18 (3d Cir. 1974)
(defendant restrained at police station has no right to counsel until after formal charge);
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Kirby standard, the Fourth Circuit this term in Patler v. Slayton™*
reasoned that an arrest warrant is a sufficiently adversarial formal
charge to trigger the right to counsel; the court specifically rejected the
government’s argument that Kirby requires the issuance of an indict
ment before the sixth amendment applies to pretrial identification pro
cedures.285
286 Denial of a defendant’s right to assistance of counsel after the
commencement of adversary judicial proceedings will result in exclusion
at trial of testimony concerning the pretrial identification.287 Improper
admission of such testimony will require an appellate court to overturn
the conviction unless the testimony was harmless beyond a reasonable
doubt.288 Under the Wade and Kirby standards, the sixth amendment
requires presence of counsel at an identification procedure following the
commencement of adversary proceedings unless the defendant intelli
gently waives his rights.289 In United States v. Clark 290 the Fourth
Circuit this term ruled that a defendant who delays the identification
process by refusing to retain counsel waives his right to counsel.291
Reasoning that the defendant in Clark had been advised of his rights to
an attorney, apparently was capable of hiring private counsel, and was
given several postponements in order to obtain counsel, the court found
an intelligent waiver of the right to counsel.292293
The Fourth Circuit in two cases this term also examined the proper role
of counsel in instances of corporeal identifications. In Patler v. Slayton™*
the prosecution, without defense counsel’s knowledge, brought a
prospective witness to the rear of the courtroom during defendant’s
preliminary hearing to allow the witness to identify the defendant.294 The
court refused to sanction the government’s practice and held that the
mere presence of defense counsel at the proceeding did not meet the in
formed presence required by the sixth amendment.295 In United States v.
United States v. Becham, 505 F.2d 1316,1319 (5th Cir.), cert denied, 421 U.S. 950 (1975)
(no right to counsel at showup preceding arrest).
285. 503 F.2d472 (4thCir. 1974).
286. Id. at 476.
287. See Gilbert v. California, 388 U.S. 263,272-73 (1967).
288. See id. at 273; Holland v. Perini, 512 F.2d 99, 104 (6th Cir. 1975) (admission of
witness’s testimony concerning unconstitutional showup harmless in view of proper
identifications by other persons and witness’s proper in-court identification).
289. United States v. Wade, 388 U.S. 218, 237 (1967).
290. 499 F.2d802 (4th Cir. 1974).
291. Id. at 808.
292. Id.
293. 503F.2d472(4thCir. 1974).
294. Id. at 474.
295. Id. at 475-76. The court reasoned that the requirement of Wade that defense
counsel be given “notice” of an identification proceeding demands counsel’s informed
presence. Id.; see United States v. Wade, 388 U.S. 218,237 (1967).
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Wilcox,296 however, the Fourth Circuit concluded that the defendant had
no right to have counsel present at a conference between police and a
witness following an identification procedure at which the defense at
torney did have an opportunity to examine the witness.297 The court ruled
that a post-identification conference was not a critical stage of the
criminal proceedings, because the right to counsel applies only at the
time the accused is confronted by a potential identification witness.298
DUE PROCESS

Lower courts must apply the standards of Stovall v. Denno299 in
determining whether testimony concerning a pretrial identification
should be barred because an identification procedure violates the
defendant’s due process rights. The Supreme Court in Stovall indicated
that each case must be considered on its facts and ruled that a conviction
should be set aside only if the identification procedure involved was un
necessarily suggestive and conducive to mistake identification.300301
In Neil
v. Biggers™' the Court further suggested that the primary due process
question in identification settings concerns whether an identification is
reliable and concluded that an impermissibly suggestive pretrial
confrontation should not be excluded absent “a very substantial likeli
hood of irreparable misidentification.”302 The Supreme Court in Biggers
enumerated five factors a court should consider in evaluating the
likelihood of misidentification: the opportunity of the witness to view the
defendant during the crime, the degree of the witness’s attention at the
time of the crime, the accuracy of any prior descriptions of the criminal
by the witness, the level of certainty exhibited by the witness at the con
frontation procedure, and the period of time that has elapsed between the
crime and the confrontation.303 Since the identification in Biggers
occurred before the Supreme Court’s decision in Stovall, however, the
Court in Biggers did not consider whether postrStovall identification

296. 507 F.2d 364 (4th Cir. 1974), cert, denied, 480 U.S. 979 (1975).
297. Id. at 370-72.
298. Id. at 369-72; see People v. Williams, 3 Cal. 3d 853, 855-56,478 P.2d 942,944-45,92
Cal. Rptr. 6, 8-9 (1971) (defense counsel entitled to be present at lineup and at actual
identification immediately following lineup); cf. United States v. Daniels, 506 F.2d 791,
795-96 (3d Cir. 1974) (Adams, J., with Rosenn, J., concurring) (ballots that witnesses mark
at lineup may be withheld from defense counsel until next day).
299. 388 U.S. 293 (1967).
300. Id. at 301-02.
301. 409 U.S. 188(1972).
302. Id. at 198-99, quoting Simmons v. United States, 384 U.S. 377,384 (1968).
303. Id. at 199-200.
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procedures that are unnecessarily suggestive would be judged by a
stricter standard than that established in Biggers.™* In answering this
question, lower courts implicitly have assumed that the Biggers
standard applies to identifications occurring after Stovall as well as those
occurring before.304
305
The courts of appeals have been quite tolerant in judging the propriety
of identification procedures. Applying the factors set forth in Biggers,
the circuits either have found the procedures not unduly suggestive,306
or, if found suggestive, have sanctioned the procedure as not substantial
ly likely to lead to misidentification.307308
United States ex rel. Pierce v.
Cannon™6 illustrates this lenient approach. The defendant in Cannon had
been required to wear distinctive clothing at a lineup and the witness had
the opportunity to confer with a witness to a separate crime allegedly
304. Id. at 199. The Court in Biggers noted that the police had not had the opportunity
to adapt their procedures to the StovaU opinion. Id. Commentators have supported the per
se exclusion of unnecessarily suggestive identifications, arguing that the stricter test more
effectively will encourage improvements in police procedure and guarantee procedural due
process without regard to the defendant’s guilt or innocence. See Grano, Kirby, Biggers,
and Ash: Do Any Constitutional Safeguards Remain Against the Danger of Convicting
the Innocent1?, 72 Mich. L. Rev. 717, 782 (1974); Pulaski, Neil v. Biggers: The Supreme
Court Dismantles the Wade Trilogy’s Due Process Protection, 26 Stan. L. Rev. 1097,111314 (1974). Moreover, to the extent Wade requires the presence of counsel in order to
protect against possible suggestiveness, absolute exclusion of an identification would
seem even more justified where suggestiveness is established. See United States v. Wade,
388 U.S. 218, 236-37(1966).
305. See United States v. Monteer, 512 F.2d 1047,1050 (8th Cir. 1975) (1974 identifica
tion measured by Biggers standard); United States v. Beckham, 505 F.2d 1316, 1318-19
(5th Cir.), cert, denied, 421 U.S. 950 (1975) (1971 identification upheld where no sub
stantial risk of misidentification from unnecessarily suggestive showup). See generally
Pulaski, supra note 304, at 1117.
306. See, e.g., Virgin Islands v. Francis, 507 F.2d 635, 638 (3d Cir. 1975) (per curiam)
(unwise but not unduly suggestive for prosecutor to say “take your time” and “be sure”
after witness identified nondefendant and later switched identification to defendant);
United States v. Wilcox, 507 F.2d 364, 367 & n.5 (4th Cir. 1974), cert, denied, 420 U.S. 979
(1975) (lineup of five persons of similar build and appearance exhibited in disguises);
United States v. Lawrence, 499 F.2d 962, 963 (4th Cir. 1974) (per curiam) (array of six
photographs all same race as defendant).
307. See, e.g., United States v. Boston, 508 F.2d 1171,1177-78 (2d Cir. 1974) (improper
for police to supply defendant’s photograph to newspaper but witness’s identification from
array of eight photographs not tainted where witness had long, intense, and clear view of
crime); United States v. Sambrano, 505 F.2d 284,286 (9th Cir. 1974) (use of slightly darken
and clearer photograph in array possibly suggestive but not substantially likely to result
in irreparable misidentification); United States v. Cantu, 501 F.2d 1019, 1021 (7th Cir.
1972) (no denial of due process where witnesses who had spent 28 hours with defendant
shown only defendant’s photograph). But cf. United States v. Keller,_ F.2d__ ,_ (2d Cir.
Mar. 4,1975) (No. 74-1669, at 4) (conviction reversed where unnecessarily suggestive pre
trial photographic array containing only one picture of woman near defendant’s age used
again at trial to overcome witness’s failure to make in-court identification).
308. 508 F.2d 197 (7thCir. 1974).
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committed by the defendant.309 Although it found these practices unde
sirable and suggestive, the Seventh Circuit nevertheless held that
exclusion of the pretrial identification was not warranted because the
witness had ample opportunity to view the defendant and had given a
very accurate description of the defendant previously, the lineup had oc
curred within 24 hours of the crime, and the witness had displayed a high
level of certainty in identifying the defendant.310311
312
IN-COURT IDENTIFICATIONS

If a witness’s pretrial identification has been tainted because the
defendant has been denied the right to counsel, an in-court identification
by the same witness will be permitted only if the prosecution demon
strates by clear and convincing evidence that the in-court identification
has a source independent of the illegal pretrial identification procedure?11
Courts should weigh five factors in determining whether an independent
source exists: the prior opportunity of the witness to observe the
criminal act, the existence of a discrepancy between any pre-lineup des
cription and the defendant’s actual description, any identification prior
to the lineup of another person, the photographic identification of the de
fendant prior to the lineup, the witness’s failure to identify the defendant
on a prior occasion, and the lapse of time between the alleged act and the
lineup identification?12
A different standard governs the use of in-court identifications follow
ing pretrial identification procedures that violate a defendant’s due
process rights. In that situation, a witness cannot make an in-court
309. Id. at 199-202 & im.5-6.
310. Id. at 203-05. Although it sustained the identification procedure in its exercise of
jurisdiction over a state prisoner’s habeas corpus claim, the court in Cannon noted that it
might have excluded such testimony in a federal case by exercising its supervisory powers.
Id. at 202.
311. United States v. Wade, 388 U.S. 218, 240 (1967); see Marshall v. Rose, 499 F.2d
1163, 1165 (6th Cir. 1974) (witness’s claim that identification independent of illegal showup not clear and convincing evidence). A conviction need not be overturned if the ad
mission of the in-court identification was harmless error. See United States v. Wade, supra
at 242 (remand to determine whether introduction of improper identification harmless);
Marshall v. Rose, supra at 1168 (identification by victim of brutal crime not harmless
error).
312. United States v. Wade, 388 U.S. 218, 241 (1967); see United States v. Wilcox, 507
F.2d 364, 372 (4th Cir. 1974), cert, denied, 420 U.S. 979 (1975) (alternative holding)
(witness had training and opportunity to observe defendant during bank robbery and gave
accurate, unwavering description) ; United States ex rel Robinson v. Vincent, 506 F.2d 923
(2d Cir. 1974) (per curiam) (record supports trial court’s finding of independent source);
United States v. Daniels, 506 F.2d 791, 792-93 (3d Cir. 1974) (officer’s view of defendant
for 30 seconds in daylight while being shot at supplies independent source).
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«
identification of the defendant if the pretrial due process violation creates
a very substantial likelihood of irreparable misidentification.313 Courts
should analyze the likelihood of irreparable misidentification by con
sidering the five factors articulated in Biggers that determine the
admissibility of testimony on pretrial identifications in the presence of
claims of due process violations.314 This analysis approximates the Wade
standard for determining whether an in-court identification should be
allowed despite a sixth amendment violation because it flows from an
independant source.315
The similarity of the controlling factors under the due process ir
reparable misidentification analysis and under the right to counsel inde
pendent source analysis has created confusion as to whether an
independent source test is proper where the defendant alleges a due
process violation.316 The only major distinction between the standards
313. Neil v. Biggers, 409 U.S. 188,198 (1972) (showup); Simmons v. United States, 390
U.S. 377, 384 (1968) (photographic array). The standard by which in-court identifications
are judged differs from that used in determining whether testimony as to a pretrial
identification itself should be admitted in that the element of irreparability is required for
in-court identifications. See Neil v. Biggers, supra at 198.
314. See United States v. Sambrano, 505 F.2d 284, 286 (9th Cir. 1974) (photographic
array not impermissibly suggestive where witnesses had opportunity to observe
defendant’s appearance and mannerisms and other evidence established guilt).
315. Compare note 303 supra and accompanying text with note 312 supra and
accompanying text.
316. Compare United States v. Monteer, 512 F.2d 1047, 1050 (8th Cir. 1975) (in-court
identification not influenced by arguably suggestive photographic array where witness
observed robber for five minutes from short distance in well-lit room, gave accurate des
cription, never made incorrect identification, and never doubted identification) and
Blassingame v. Estelle, 508 F.2d 668, 669 (5th Cir. 1975) (per curiam) (independent basis
for in-court identification supported by record) and Moss v. Wolff, 505 F.2d 811, 812-13
(8th Cir.), cert, denied, 419 U.S. 1052 (1974) (despite single photograph identification, inde
pendent source found where witness rode in car for one hour with defendant) and United
States v. Mackin, 502 F.2d 429, 437-38 (D.C. Cir.), cert, denied, 419 U.S. 1052 (1974)
(independent basis for in-court identification found in witness’s numerous opportunities to
see defendant) and United States v. Cantu, 501 F.2d 1019,1020-21 (7th Cir. 1974) (in-court
identification of witnesses who rode with defendant in car for 28 hours unrelated to single
photograph identification) and United States v. Allen, 497 F.2d 160, 162-163 (5th Cir.),
cert, denied, 419 U.S. 1035,1038 (1974) (assuming photographic array suggestive, in-court
identification proper where witness testified of independent recollection, never made
incorrect identification, and rode in car with assailant for 30 minutes) and United States v.
Burke, 496 F.2d 373,375-76 (5th Cir.), cert denied, 419 U.S. 966 (1974) (in-court identifica
tion by witness who rented house to defendant not product of arguably suggestive
photographic array) with United States v. Beckham, 505 F.2d 1316, 1318-20 (5th Cir.),
cert, denied, 421 U.S. 950 (1975) (showup identification by witness who viewed commission
of crime from across street in daylight and previously acquainted with defendant creates
no substantial likelihood of misidentification) and United States v. Sambrano, 505 F.2d
284, 286 (9th Cir. 1974) (no substantial likelihood of irreparable misidentification despite
allegedly suggestive photo array where witness had four minutes to observe bank robber)
and United States ex reL Lucas v. Regan, 503 F.2d 1,4 (2d Cir. 1974), cert, denied, 420 U.S.
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under the sixth amendment and those under the due process clause
governing the admissibility of in-court identifications results from the
different burden of proof: under the right to counsel standard of Wade,
the prosecution must demonstrate by clear and convincing evidence that
an independent source exists; under Biggers the defendant must satisfy
the burden of showing a very substantial likelihood of irreparable
misidentification.317 The Second Circuit’s recent decision in United
States ex rel. Lucas v. Regan3™ demonstrates the practical effect of this
difference in burden of proof. Observing that the showup in Regan
occurred only three days after the crime and the witness had had ample
time to view the robber in good light at the scene of the crime, the court
found that the defendant had failed to establish a substantial likelihood
of irreparable misidentification.319 Judge Oakes, dissenting in Regan,
cited two reasons for arguing that the in-court identification should be
excluded. The witness previously had identified a 25 year old, clean
shaven suspect before designating the defendant, 39 years old and
bearded.320 Moreover, the witness was hysterical and had only a minimal
opportunity to observe the defendant during the robbery.321 On the facts
recited by Judge Oakes, it is reasonable to assume that the Government
would have had difficulty in establishing an independent source for the
in-court identification by clear and convincing evidence. In discussing
the proper standard to apply for in-court identifications, the Sixth
Circuit has attacked the application of independent source analysis,
questioning whether a truly independent in-court identification ever can
be made following an impermissibly suggestive identification.322
939 (1975) (no substantial likelihood of irreparable misidentification despite earlier
misidentification where showup conducted three days after crime and witness observed
robber from short distance in good light) and United States v. Clark, 499 F.2d 889, 890-92
(6th Cir. 1974), cert, denied, 421 U.S. 967 (1975) (no substantial likelihood of irreparable
misidentification despite suggestive photographic array where witness who observed bank
robber from two feet away for several minutes recognized speech impediment).
317. See Pulaski, supra note 304, at 1112. Compare Marshall v. Rose, 499 F.2d 1163,
1166-67 (6th Cir. 1974) (clear and convincing standard not satisfied where witness afforded
limited opportunity to view, description inaccurate in one respect, and witness could not
decide which of the two robbers shot him) with United States ex rel. Lucas v. Regan, 503
F.2d 1, 4 (2d Cir. 1974), cert, denied, 420 U.S. 939 (1975) (no substantial likelihood of irre
parable misidentification where witness arguably afforded ample opportunity to view
defendant despite previous incorrect identification).
318. 503 F.2d 1 (2d Cir. 1974), cert denied, 420 U.S. 939 (1975).
319. Id. at 4.
320. Id. at 5-6(Oakes, J., dissenting).
321. Id. (Oakes, J., dissenting).
322. See Marshall v. Rose, 499 F.2d 1163,1165 n.2 (6th Cir. 1974). But see United States
v. Rodriguez, 510 F.2d 1, 3 (5th Cir. 1975) (per curiam) (existence of independent basis for
identification precludes need to conduct due process inquiry).
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The prosecution may introduce evidence of a properly conducted pre
trial confrontation, including use of a photographic array, to buttress the
testimony of a witness who cannot make a positive in-court identifica
tion.323 In a case presenting a witness’s inability at trial to identify the
defendant in a photographic array, the Sixth Circuit this term ruled that
such an inability does not bar a subsequent in-court corporeal identifica
tion.324 The court implied, however, that in such a case the jury should
consider carefully the weight to be given the corporeal identification.325

Confessions
The Supreme Court’s decision in Miranda v. Arizona326 establishes
procedural safeguards that apply to custodial interrogations. In order to
protect an accused’s fifth amendment right against self-incrimination,
police must advise the accused, before the custodial interrogation
commences, that he has a right to remain silent, that any statement he
does make may be used against him, and that he has a right to either
retained or appointed counsel.327 If the police do not give the requisite
warnings, the suspect’s statement may not be admitted into evidence at
trial.328 Moreover, before introducing incriminating statements, the
Government must satisfy its burden of demonstrating that the police
complied with Miranda.329 The Supreme Court observed in Michigan u.

323. See Virgin Islands v. Petersen, 507 F.2d 898, 902 (3d Cir. 1975); United States v.
Higgans, 507 F.2d 808, 811 (7th Cir. 1974) (per curiam). See also United States v. Keller,
_ F.2d_ ,__(3d Cir. Mar. 4,1975) (No. 74-1669, at 3-4) (introduction of impermissibly sug
gestive photographic identification to overcome witness’s failure to make in-court
identification inadequate).
324. See United States v. Dobson, 512 F.2d 615, 616 (6th Cir. 1975). See also United
States v. Burke, 506 F.2d 1165, 1169-70 (9th Cir. 1974), cert, denied, 421 U.S. 915 (1975)
(introduction of expert testimony comparing bank surveillance photograph and post
arrest photograph of defendant harmless error).
325. 512 F.2dat616.
326. 384 U.S. 436 (1966).
327. Id. at 444.
328. Id. at 476. The admission of statements taken in violation of Miranda will not
result in reversal if it amounts to harmless error. See Null v. Wainwright, 508 F.2d 340,
342-45 (5th Cir. 1975) (harmless error where overwhelming evidence of guilt existed and
trial court would have reached same decision without admission of statement); United
States v. Sigal, 500 F.2d 1118, 1123 (10th Cir.), cert, denied, 421 U.S. 949 (1974)
(overwhelming evidence of marijuana possession makes improper admission of suspect’s
statement harmless error).
329. See Miranda v. Arizona, 384 U.S. 436, 479 (1966). When administrative agencies
set interrogation procedures more extensive than those required by Miranda, the party
alleging a violation of the procedures must establish that the noncompliance was
prejudicial; in such cases, the reviewing court should focus on whether the omission from
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Tucker330 this term, however, that the Miranda warnings are not
constitutional rights but rather create a set of rules designed to protect
the accused’s fifth and sixth amendment rights.331 The Tenth Circuit
cited Tucker in Cranford v. Rodríguez332 in finding that a good faith
effort to comply with Miranda may allow admission of the defendant’s
statements.333 The FBI told the defendant, who was in the custody of
Mexican officials at the time of the interrogation, that he could speak
to consulate officials; they did not advise the suspect of his right to
appointed counsel.334 The court found that Miranda did not require
exclusion of statements under such circumstances, citing both the good
faith efforts of the FBI and the impossibility of retaining counsel.335
CUSTODIAL INTERROGATION

Because the Miranda safeguards apply only to instances of custodial
interrogation, courts frequently must interpret the terms “custody”
and “interrogation” to determine whether a suspect should have
received the Miranda warnings. The Court in Miranda defined custodial
interrogation as “questioning initiated by law enforcement officers
after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way.”336 This definition of
custody has been given various interpretations. Several circuits look to
the suspect’s objective degree of freedom to leave during the interroga
tion in deciding whether he has been deprived significantly of his

the prescribed warnings is substantial. See United States v. Bettenhausen, 499 F.2d 1223,
1231 (10th Cir. 1974) (defendant failed to show prejudice from IRS failure to give full
warnings during taxpayer interview).
330. 417 U.S. 433 (1974).
331. Id. at 445-46 (failure to apprise defendant of right to appointed counsel not
abridgement of constitutional right but, rather, only departure from Miranda standards).
332. 512 F.2d 860 (10th Cir. 1975).
333. Id. at 863.
334. Id. Police officers of a foreign country who interrogate a suspect in that country as
agents for the United States must give the suspect Miranda warnings. Compare Cranford
v. Rodríguez, 512 F.2d 860, 863 (10th Cir. 1975) (Mexican police who arrest suspect on
request of New Mexican official must give Miranda warnings) with United States v.
Mundt, 508 F.2d 904, 906 (10th Cir. 1974), cert, denied, 421 U.S. 949 (1975) (although
American embassy official played substantial role in events leading to defendant’s arrest
by Peruvian officials, Miranda warnings not required since Peruvians in control and not
agents of the United States).
335. 512 F.2d at 863. The court in Cranford did not discuss why counsel could not be
obtained.
336. 384 U.S. 436,444 (1966).
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freedom of action.337 The Fifth Circuit considers four additional
factors: subjective police intent, the suspect’s subjective belief of his
freedom to depart, whether the investigation has focused on the
suspect, and whether the police have probable cause to arrest.338 The
Seventh Circuit has adopted a more limited approach in examining the
custodial nature of IRS investigations, implicitly distinguishing between
civil and criminal investigations and considering only whether the
accused has become the focus of a criminal investigation.339 The
District of Columbia Circuit, by contrast, has rejected the proposition
that Treasury agents must give Miranda warnings once an IRS
investigation has focused on the suspect.340 Other circuits have used

337. See, e.g., United States v. Beckwith, 510 F.2d 741, 742 (D.C. Cir.), cert, granted,
_ U.S__ , 95 S. Ct. 2627 (1975) (interrogation by IRS agents at home of suspect’s friend
where suspect free to leave at any time shows lack of custody); United States v. Pohlman,
510 F.2d 414, 415 n.l (8th Cir. 1975) (questioning of defendant in own office not custodial
interrogation); United States v. Bettenhausen, 499 F.2d 1223, 1231 (10th Cir. 1974)
(interrogation in noncoercive setting and lack of meaningful restraint on defendant’s free
dom of action shows lack of custody).
338. United States v. Carollo, 507 F.2d 50, 52 (5th Cir. 1975) (per curiam); see United
States v. Mueller, 510 F.2d 1116, 1118 (5th Cir. 1975) (per curiam) (admissions made in
course of informal conversation during Agriculture Department investigation at which
suspect at liberty to depart and official had no authority to arrest do not require
warnings); United States ex rel Sanney v. Montanye, 500 F.2d 411, 416 (5th Cir.), cert,
denied, 419 U.S. 1027 (1974) (absence of physical restraint negates inference of custody
where fellow employee conducted interrogation and administered polygraph test of
suspect at request of police); United States v. Garcia, 496 F.2d 670, 672-73 (5th Cir. 1974)
(strip- search, detention, and questioning of defendant for over an hour at border entry
station on suspicion of smuggling heroin amount to custodial interrogation).
In United States v. Carollo the defendant, a restaurant proprietor, contended that an
administrative inspection of his restaurant by Treasury agents constituted a custodial
interrogation requiring warnings. 507 F.2d 50, 51 (5th Cir. 1975). During the course of the
inspection, Carollo admitted that he had illegally purchased liquor from a retail store. Id.
Although admitting that the defendant had become the focus of the investigation, the
Fifth Circuit found that factor alone insufficient to require Miranda warnings. Id. at 52-53.
339. Compare United States v. Oliver, 505 F.2d 301, 304-06 (7th Cir. 1974) (defendant
questioned about suspected criminal tax fraud by IRS Intelligence Division in IRS office
deserves warnings even though free to leave) with United States v. McCorkle, 511 F.2d
482,488-89 (7th Cir. 1975),petition for cert, filed, 43U.S.L.W. 3662 (U.S. May 1,1975) (No.
74-1371) (warnings not required where civil Collection Division agent questioned delin
quent taxpayer even though case later turned over to Intelligence Division for criminal
prosecution) and United States v. Awerkamp, 497 F.2d 832,835 (7th Cir. 1974) (warnings
not required where summons issued by Collection Division officer and case not referred to
Intelligence Division officer).
340. United States v. Beckwith, 510 F.2d 741, 742 (D.C. Cir.),cert, granted, U.S—,95
S. Ct. 2627 (1975) (questioning of suspect for criminal tax fraud by Intelligence Division
officers in home of suspect’s friend not custodial).
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this focus test to determine when a grand jury witness is entitled to
Miranda warnings.341
Courts examining the applicability of Miranda often must consider
whether an investigator’s discussion with the suspect amounts to
interrogation. A spontaneous, voluntary statement by a suspect given in
the absence of Miranda warnings will be admissible because such
statements are not elicited by police interrogation.342 Interpreting the
nature of interrogation, the Fifth Circuit held in United States v.
Casteliana343 that a police officer need not give Miranda warnings
before asking an individual a question that is designed not to obtain
evidence of a crime but only to protect the officer.344 Furthermore, an
interrogator who is not a law enforcement official is not required to
give Miranda warnings; the definition of such an official is narrowly
construed.345
WAIVER OF Miranda RIGHTS
Although an individual may waive his fifth and sixth amendment
rights after being informed of them, the Government bears a heavy
burden of proving a knowing and voluntary waiver.346 Before the
Government confronts this burden, however, the accused must establish

341. See United States v. Pommerening, 500 F.2d 92, 99 (10th Cir.), cert, denied, 419
U.S. 1088 (1974) (grand jury witnesses need not be given warnings in absence of indication
that Government intends to charge them with crime being investigated); United States v.
Mandujano, 496 F.2d 1050, 1055 (5th Cir. 1974) (warnings required once witness becomes
focus of grand jury inquiry); United States v. Rangel, 496 F.2d 1059,1061 (5th Cir. 1974)
(same).
342. See United States v. Martin, 511 F.2d 148, 151 (8th Cir. 1975) (defendant’s
agreement with agent’s comment that he had arrived too late to find the evidence
admissible as voluntary); cf. United States v. Messina, 507 F.2d 73, 76 (2d Cir. 1974),cert,
denied, 420 U.S. 993 (1975) (statements blurted out after warnings given and before
arraignment admissible). See also United States v. Camacho, 506 F.2d 594,595-96 (9th Cir.
1974) (incriminating military identification card produced in response to request of
military police for identification admissible since no custody and production of card not
testimonial).
343. 500 F.2d 325 (5th Cir. 1974) (en banc).
344. Id. at 326-27 (since agent had no knowledge of weapons’ presence, defendant’s
affirmative response when agent asked if he had any weapons within reach admissible).
345. See United States v. Delay, 500 F.2d 1361, 1364 (8th Cir. 1974) (interrogator
newspaperman also part-time, unpaid deputy sheriff, former policeman, and foreman of
the coroner’s jury not required to give warnings).
346. Miranda v. Arizona, 384 U.S. 436, 475 (1966); see Williams v. Brewer, 509 F.2d 227,
233 (8th Cir. 1974) (silent record does not meet heavy burden where police obtained
incriminating statements from defendant after insistence he would not talk without
counsel).
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a credible foundation for his allegation that he did not waive his
rights.347 A defendant’s mere assertion that his waiver was invalid will
not support a motion to suppress inculpatory statements.348 If the
accused has signed a waiver form, the court will presume that police
have given the Miranda warnings and that the defendant knowingly and
voluntarily waived his constitutional rights.349 Even if a suspect refuses
to waive his rights either orally or by a written waiver, his incriminating
statements may be admitted if the prosecution can show that the
defendant was advised of his rights but knowingly declined to invoke
them.350
Once a defendant refuses to waive his rights, the police may not
continue to »question him about his criminal activity; if such interroga
tion continues, any incriminating statements the accused makes must
be excluded at trial.351 If the accused refuses to waive his rights but
does indicate a willingness to give background information or to answer
particular questions, however, any voluntary statements the suspect
makes can be admitted.352 An accused also may expressly or impliedly
347. See United States v. Crocker, 510 F.2d 1129, 1133-35 (10th Cir. 1975) (defendant
who had signed two waiver forms does not satisfy initial burden by asserting that she did
not know statement constituted waiver).
348. See United States v. Yanishefsky, 500 F.2d 1327, 1331 (2d Cir. 1974) (bald
assertion of denial of counsel insufficient for suppression where officer’s testimony that
defendant consented to speak with agents uncontradicted).
349. See, e.g., United States v. Golay, 502 F.2d 182, 187 (8th Cir. 1974) (confession
admitted where waiver signed and no evidence of coercion); Morse v. Wilson, 500 F.2d
1264, 1268 (10th Cir. 1974) (statements of defendant advised of rights several times and
who signed several waivers admissible); United States v. Romero, 495 F.2d 1356,1358 (5th
Cir.) (per curiam), cert, denied, 419 U.S. 1088 (1974) (defective oral warning that
statement could be used for or against defendant overcome by signed correct waiver form).
350. United States v. Rogers, 504 F.2d 1079, 1082-83 (5th Cir. 1974) (admissions of
defendant repeatedly advised of his rights, who acknowledged that he understood his
rights and refused to waive them, properly admitted); United States v. Sawyer, 504 F.2d
878, 879 (5th Cir. 1974) (per curiam), cert, denied, 421 U.S. 916 (1975) (volunteered
confession made during interview admissible); see United States v. Wooldridge, 508 F.2d
802, 804 (5th Cir. 1975) (per curiam) (defendant waived fifth amendment protections by
knowingly and voluntarily making incriminating statements after having been given
Miranda warnings orally and in writing).
351. Miranda v. Arizona, 384 U.S. 436, 473-74 (1966); see United States v. Clark, 499
F.2d 802, 806-08 (4th Cir. 1974) (statement made by defendant in response to questioning
about crime initiated four hours after defendant refused to talk without lawyer
inadmissible).
352. See Smith v. United States, 505 F.2d 824, 829 (6th Cir. 1974) (confession made
during consented background questioning admissible); United States v. Cooper, 499 F.2d
1060,1062-63 (D.C. Cir. 1974) (statements admissible where defendant showed willingness
to answer specific questions during interview in home); cf. United States v. Tramunti, 513
F.2d 1087, 1114-15 (2d Cir. 1975) (subsequent questioning of defendant who refused to
identify address of codefendant but began to cry at mention of correct address did not
taint inference drawn from crying); United States v. Rimka, 512 F.2d 425, 426 (6th Cir.
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waive his right to counsel after initially asserting that right, and any
statements subsequently made in the absence of counsel will be
admissible if they are found to have been given voluntarily.353
VOLUNTARINESS

The Supreme Court’s holding in Miranda that a suspect must be
informed of his fifth and sixth amendment rights does not guarantee
that all confessions will be given voluntarily; the existence of Miranda
warnings is only one factor that courts should consider in determining
voluntariness.354 The governing standard for voluntariness is whether
under the totality of the circumstances a suspect’s statement resulted
from a rational, free, and unconstrained decision, rather than from
overbearing conduct of law enforcement officers.355 In applying this
standard, courts should scrutinize carefully the interrogation and all
surrounding factors to determine whether police coerced the confes
sion. The Eighth Circuit has acknowledged, for example, that inhumane
jail conditions may affect the voluntariness of an accused’s confes
sion.356357
The Fifth Circuit in Grant v. Wainwright351 concluded that the
combined effect of extended confinement before being presented to a
magistrate, exhaustive questioning by relays of officers, confrontation

1975) (per curiam) (confession of defendant who refused to waive rights on day of arrest
but subsequently waived rights admissible). See also United States v. Boston, 508 F.2d
1171, 1174-75 (2d Cir. 1974) (evidence admissible where defendant voluntarily supplied
sister’s address, where fruits of robbery found).
353. See United States v. Cavallino, 498 F.2d 1200, 1202-04 (5th Cir. 1974) (voluntary
confession of defendant outside counsel’s presence admissible despite earlier request for
counsel); United States v. Menichino, 497 F.2d 935, 940-41 (5th Cir. 1974) (voluntary
statement made during biographical questioning admissible where request for attorney
delayed until after biographical information obtained). A confession obtained pursuant to
a valid waiver is admissible even if made in absence of defendant’s appointed counsel in
another case. See United States v. Crook, 502 F.2d 1378, 1379-81 (3d Cir. 1974); United
States v. Mandley, 502 F.2d 1103,1104 (9th Cir. 1974).
354. See United States ex rel. Hayward v. Johnson, 508 F.2d 322, 327 (3d Cir. 1975)
(proper warnings important but not dispositive of voluntariness).
355. Id. at 326 (confession of 17-year old drug addict voluntary); see United States v.
Barfield, 507 F.2d 53, 56 (5th Cir.), cert, denied, 421 U.S. 950 (1975) (police admonishing
juvenile to tell truth not coercive conduct where no threats or promises made and full
warnings given); United States v. Pomares, 499 F.2d 1220, 1222 (2d Cir. 1974) (agent’s
comment that defendant faced heavy punishment and advice to give full cooperation not
overbearing).
356. See Stidham v. Swenson, 506 F.2d 478, 480-82 (8th Cir. 1974). The accused in Stid
ham was held in solitary confinement in a wet, poorly ventilated, vermin-infested cell, was
given little food and water during a four-day period in which he was persistently ques
tioned by guards, and was denied contact with family, friends, and counsel. Id at 480.
357. 496 F.2d 1043 (5thCir. 1974).
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by a creditor, and an early morning physical examination followed by
an officer’s statement that abrasions proved defendant’s guilt rendered
a confession involuntary.358 The Second Circuit in two cases this term,
however, found the possibility of adverse economic impact resulting
from a refusal to confess insufficient to affect the voluntariness of a
confession unless the pressure is of a sufficient magnitude to deprive
the accused of his free will.359 The defendant’s claim of drug addiction
standing alone also will not render a confession involuntary; the court
will consider the addiction as just one factor in determining whether,
under the totality of the circumstances, the confession was volun
tary.360
Once the defendant claims his confession was extracted involun
tarily, the trial court must conduct an evidentiary hearing out of the
presence of the jury to determine the issue of voluntariness;361 at that
hearing the Government has the burden of establishing the voluntari
ness of the confession by a preponderance of the evidence.362 The First
Circuit this term in La France v. Bohlinger363 extended the require
ment for a separate voluntariness hearing to cases in which a witness
contests the voluntariness of prior statements sought to be introduced
against him for impeachment purposes.364 The court held that when an
allegedly coerced statement is offered to impeach a nondefendant
witness’s testimony, the trial judge must inquire, outside the hearing of
the jury, into the voluntariness of the statement if the witness under
oath alleges coercion and presents a substantial claim of duress.365

358. Id. at 1047-48.
359. See United States v. Solomon, 509 F.2d 863, 872 (2d Cir. 1975) (possibility of
penalty by New York Stock Exchange for failure to answer questions does not affect vol
untariness); United States ex rel Sanney v. Montanye, 500 F.2d 411, 415 (2d Cir.), cert,
denied, 419 U.S. 1027 (1974) (threat of discharge from job held for only two days does not
influence voluntariness).
360. See, e.g., United States v. Pollard, 509 F.2d 601, 603 (5th Cir. 1975) (statements
not involuntary despite claim of methadone withdrawal); United States v. Taylor, 508
F.2d 761, 763 (5th Cir. 1975) (evidence failed to show that influence of drugs made state
ment unreliable or involuntary); United States v. English, 501 F.2d 1254, 1260-62 (7th
Cir.), cert, denied, 419 U.S. 1114 (1974) (defendant claimed withdrawal symptoms during
interrogation, but agents testified he acted normally).
361. Jackson v. Denno, 378 U.S. 368, 394 (1964); see United States v. Dye, 508 F.2d
1226, 1231-32 (6th Cir. 1974) (confession properly admitted after finding of voluntariness
in separate hearing); Akins v. Cardwell, 500 F.2d 47, 47-48 (9th Cir. 1974) (per curiam)
(voluntariness hearing on defendant’s out-of-court statements denied at first trial required
before statements can be introduced at new trial).
362. Lego v. Twomey, 404 U.S. 477,484-89 (1972).
363. 499 F. 2d 29 (1st Cir. 1974).
364. Id. at 35.
365. Id.
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USE OF SILENCE OR INVALID
CONFESSION TO IMPEACH

This term the Supreme Court held in United States v. Hale366 that a
defendant who testifies in his own behalf may not be cross-examined
concerning his silence during police interrogation.367 In Hale the
defendant was arrested for robbery and refused to waive his right to
remain silent. Attempting to impeach Hale’s exculpatory testimony at
trial, the prosecution elicited the defendant’s admission that he had not
offered the exculpatory information to the police at the time of his
arrest.368 In ruling that evidence of a defendant’s silence at the time of
arrest is not admissible for impeachment purposes, the Court reasoned
that the evidence would not be especially probative; the suspect’s
silence, followed by his in-court testimony, reasonably could be
construed either as the exercise of his fifth amendment right to remain
silent or as the fabrication of testimony at trial.369 Recognizing the
significant prejudicial effect such testimony could have on a jury, the
Court concluded that the government’s inquiry into a defendant’s prior
silence constitutes reversible error even where the trial court instructs
the jury to disregard the prosecution’s statements.370371
In 1971 the Supreme Court ruled in Harris v. New York31i that a
confession obtained in violation of Miranda, while not admissible to
prove guilt, may be admitted at trial for impeachment purposes if its
trustworthiness satisfies legal standards.372 The Court declined to

366. _U.S.__, 95 S. Ct. 2133 (1975).
367. Id. at_ 95 S. Ct. at 2138-39.
368. Id. at__, 95 S. Ct. at 2135.
369. Id. at _ 95 S. Ct. at 2137.
370. Id. at_ , 95 S. Ct. at 2138-39. The Court in Hale did not ground its decision on the
defendant'8 fifth amendment rights but on the exercise of its supervisory authority. Id. at
_ , 95 S. Ct. at 2139. Justice Douglas concurred but observed that he would base the ruling
on constitutional considerations since Miranda dictates that the prosecution’s questioning
of the accused about his silence at the time of arrest violates due process. Id. at__, 95 S. Ct.
at 2139 (Douglas, J., concurring). Justice White also maintained that the defendant’s due
process rights were violated when the prosecution called attention to the defendant’s si
lence at the time of arrest. Id. at__, 95 S. Ct. at 2139-40 (White, J., concurring).
Prior to the Supreme Court’s decision in Hale, the Ninth Circuit held in Egger v. United
States that admission of an FBI agent’s testimony that the defendant had refused to an
swer questions during interrogation does not constitute reversible error in light of the
overwhelming evidence indicating guilt. 509 F.2d 745, 747 (9th Cir. 1975).
371. 401 U.S. 222 (1971).
372. Id. at 224-26; see United States v. Fairchild, 505 F. 2d 1378,1382-83 (5th Cir. 1975)
(evidence of defendant’s silence during interrogation admissible to rebut testimony of
defendant’s cooperation with police).
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modify Harris this term in Oregon v. Hass.313 In Hass the defendant,
who was in custody in a patrol car and who had been given Miranda
warnings, indicated to a police officer that he wanted to call a lawyer;
after the officer told Hass that he could not speak to an attorney until
the car reached the police station, the defendant made an inculpatory
statement.373
374 Hass’s testimony at trial differed from the information he
gave while in custody.375 The Court held that the prosecution could
introduce Hass’s prior confession for the purpose of impeaching his
in-court testimony, reasoning that the goal of deterring official
misconduct had been satisfied since the prosecution could not use the
evidence to prove its case; a violation of Miranda does not give a
defendant license to testify inconsistently or perjuriously.376 The Court
in Hass did suggest, however, that the prosecution should not be able to
use the statement to impeach if the statement was given under duress or
coercion.377
FRUITS OF INVALID CONFESSIONS

The fruits of statements that are obtained unlawfully but not in
violation of Miranda are admissible if police would have obtained the
evidence through independent sources378 or if the connection between
the illegal confession and the fruits has become so attenuated as to
dissipate the taint of the original statement.379 The Supreme Court
already has declined an opportunity to determine whether the fruits of
statements taken in violation of Miranda should be excluded.380 The
Fifth Circuit this term indicated that statements obtained in violation
of Miranda generally are inadmissible381 but nevertheless rejected the
373. 420 U.S. 714 (1975).
374. Id. at 715-16.
375. Id. at 716-17.
376. Id. at 721-23.
377. Id. at 723.
378. See United States v. DeMarce, 513 F.2d 755, 758 (8th Cir. 1975) (weapon not sup
pressed because police would have found evidence in absence of statements obtained in
violation of Juvenile Delinquency Act).
379. See Parker v. Estelle, 498 F.2d 625, 629 (5th Cir. 1974) (witness’s changed testi
mony after learning of defendant’s unlawful confession admissible since sufficiently at
tenuated from unlawful statement).
380. Michigan v. Tucker, 417 U.S. 433,447 (1974).
381. See Null v. Wainwright, 508 F.2d 340, 342-43 (5th Cir. 1975). Noting that the Su
preme Court had declined to decide the issue, the court concluded that it would assume
rather than decide that the fruits of statements secured without Miranda warnings gen
erally are inadmissible. Id. at 342-43 & n.4. The court in Null upheld denial of the habeas
corpus petition, however, finding that the admission of tangible evidence derived from de
fendant’s statement was harmless beyond a reasonable doubt. Id. at 345.
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defendant’s suppression claim in United States v. Castellana.382 In
Castellana FBI agents entered defendant’s business premises pursuant to
a search warrant and asked the defendant if he had any weapons within
reach. Only after the defendant answered affirmatively did police read
the Miranda warnings.383 The court, sitting en banc, reversed an earlier
panel decision finding introduction of the weapon a product of the
unlawfully obtained statement; the full court concluded that police are
not required to give Miranda warnings if the purpose of the interroga
tion is to protect the officer’s personal safety, rather than to procure
evidence.384 Because the Fifth Circuit’s decision in Castellana carved
out a safety exception to the rule established in Miranda, the court did
not have to consider whether the fruits of the statement should have
been admitted.385
The Supreme Court has refused to adopt an absolute rule requiring
exclusion of any confession made subsequent to a confession that is
found to be inadmissible.386 In the absence of such a rule, lower courts
have scrutinized the connection between the improperly obtained
confession and the later confession in determining whether the
subsequent confession should be admitted.387 The Fifth Circuit in
Grant v. Wainwright,388 for example, held that an inability to separate
two subsequent confessions from the circumstances surrounding an

382. 500 F.2d 325, rev 'g on rehearing en banc 488 F.2d 65 (5th Cir. 1974).
383. Id. at 326.
384. Id.; see United States v. Castellana, 488 F.2d 65, 68, rev'd on hearing en banc, 500
F.2d325 (5th Cir. 1974).
385. See 500 F.2d at 326-27 & n.7.
386. Compare United States v. Bayer, 331 U.S. 532, 539-41 (1947) (second confession
made six months after prior unlawful confession admissible) with Clewis v. Texas, 386
U.S. 707, 710 (1966) (subsequent confession inadmissible where first confession
involuntary and no break in stream of events between first and later confession).
387. See Knott v. Howard, 511 F.2d 1060, 1061 (1st Cir. 1975) (per curiam); Grant v.
Wainwright, 496 F.2d 1043, 1048 (5th Cir. 1974). In Knott the First Circuit sustained the
admission of a subsequent confession, reasoning that the subsequent voluntary confession
was removed in time and place from two prior inadmissible confessions. 511 F.2d at 1061.
In denying the state prisoner’s petition for habeas corpus, the district court in Knott
explained that a subsequent confession could be rendered involuntary in two situations:
where the fear generated from an initial coerced confession carries over to a subsequent
confession, and where the mere giving of the first confession stimulates the giving of the
second because of the defendant’s mistaken belief that nothing further could be lost by an
additional confession; the district court found neither situation satisfied. Knott v. How
ard, 378 F. Supp. 1325, 1333, 1336-38 (D.R.I. 1974), a/fd, 511 F.2d 1060 (1st Cir. 1975).See
also United States v. Borg, 501 F.2d 1341,1343 (10th Cir. 1974) (second confession to FBI
admissible because FBI did not derive knowledge or evidence from first involuntary
confession to local police).
388. 496 F.2d 1043 (5th Cir. 1974).
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initial invalid confession requires suppression of all three confes
sions.389 One of the subsequent confessions in Grant was made to a
psychiatrist two weeks after the initial confession.390 Although noting
the substantial period of time between the two confessions, the court
found the statement to the psychiatrist inadmissible since the defen
dant had spent the entire period in jail and no intervening event isolated
the meeting with the psychiatrist from defendant’s earlier involuntary
confession.391
STATUTORY MODIFICATION OF THE
Miranda SAFEGUARDS

In an attempt to limit the effect of Miranda, Congress enacted
section 701(a) of Title II of the Omnibus Crime Control and Safe
Streets Act of 1968,392 which permits admissibility of any voluntarily
given confession.393 The statute gives the trial judge broad discretion to
determine the voluntariness of defendant’s statement in light of all the
circumstances surrounding the confession. 394 Congress clearly intended
that trial courts should admit voluntary confessions, even if police fail
to give formal Miranda warnings.395
The Supreme Court has not considered the constitutionality of this
section of the Omnibus Crime Control and Safe Streets Act, and the
circuit courts have been slow to apply the statute. Two circuits this
term passed favorably on the provisions of the Act relating to
confessions. In United States v. Crocker396 the Tenth Circuit held that
the trial court did not err in utilizing section 701(a), rather than
Miranda, as the standard for determining the voluntariness of a
defendant’s confession.397 The Third Circuit in United States v.
389. Id. at 1048.
390. Id.
391. Id.
392. 18 U.S.C. §§ 3501-02 ( 1970). The Act is applicable to criminal prosecutions brought
by the United States and by the District of Columbia. Id. § 3501(a ).
393. Id. §3501(a).
394. Id. § 3501(b). Among the factors the statute instructs the trial judge to consider
are: the time elapsed between the arrest and defendant’s arraignment if the confession
occurred during that time period; whether defendant understood the nature of the offense
with which he was charged or of which he was suspected; whether or not defendant was
advised or was aware that he could remain silent and that any statement made could be
used against him; whether defendant had been advised of his right to counsel; and
whether counsel was present at the interrogation. Id.
395. See id. (presence or absence of any factor not conclusive of voluntariness issue).
396. 510 F.2d 1129 (10th Cir. 1975).
397. Id. at 1138. The court in Crocker further concluded that the police had complied
fully with Mi randa. Id.
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Crook398 held that district courts should give effect to section 701(a)
in determining whether the defendant voluntarily waived his Miranda
rights.399 The district court in Crook had found the defendant’s waiver
involuntary because of the absence of counsel appointed to represent
the defendant in an unrelated case.400 Reversing the district court’s
suppression order, the Third Circuit found section 701(a) of the Act
relevant to determining the admissibility of the defendant’s statement
and concluded that defendant had known and understood his right to
counsel and intelligently had waived that right.401
DELAY IN ARRAIGNMENT

Under the Supreme Court’s holdings in McNabb v. United States 402
and Mallory v. United States,403 incriminating statements elicited from
a suspect during a period of detention prior to arraignment will not be
admitted at trial if the delay in arraignment was unnecessary.404
Section 701(a) of Title II of the Omnibus Crime Control and Safe
Streets Act of 1968 has altered the McNabb-Mallory rule significantly
by providing that statements no longer will be suppressed automatically
on a showing of delay;405 under the Act unnecessary delay is only one
factor courts must consider in determining the admissibility of such
statements.406 Although section 701(a) suggests that confessions made
over six hours after the arrest should not be admitted unless the
Government can explain the delay,407 courts generally have upheld the
admission of confessions elicited more than six hours after arrest if
other factors indicate the voluntariness of the confession.408
398. 502 F.2d 1378 (3d Cir. 1974).
399. Id. at 1380-81.
400. Id. at 1379.
401. Id. at 1380-81.
402. 318 U.S. 332 (1943).
403. 354 U.S. 449 (1957).
404. 354 U.S. at 455-56; 318 U.S. at 341-45.
405. 18 U.S.C. § 3501(c) (1970) (in-custody confession not excludable because of police
delay in bringing accused before judicial officer if confession found to be voluntary and
made within six hours of arrest or longer is reasonable).
406. Id. §§ 3501(b), (c).
407. See id. § 3501(c) (six hour time limitation not applicable where longer delay reas
onable considering means of transportation available and distance to be traveled).
408. See United States v. Crocker, 510 F.2d 1129, 1133, 1138 (10th Cir. 1975) (lack of
available magistrate renders voluntary confession made more than six hours after arrest
admissible); United States v. Mandley, 502 F.2d 1103,1105 (9thCir. 1974) (confession vol
untarily given more than six hours after arrest admissible because voluntary discussion
with agents constitutes waiver of right to speedy arraignment); Virgin Islands v. Gereau,
502 F.2d 914, 923-24 (3d Cir. 1974) (stat^jr^nts given within six hours not excludable be

240

oe Georgetown Law Journal
T

[Vol. 64:167

Preliminary Proceedings
GRAND JURY

Scope of the Inquiry.
A federal grand jury serves to determine
whether probable cause exists to believe a federal crime has been
committed409 and to protect citizens from unfounded criminal
prosecutions.410 Although the grand jury enjoys broad power to fulfill
its responsibilities,411 its investigatory powers may be limited by the
constitutionally protected rights of witnesses, by notions of fair play,
and by common law testimonial privileges.412 A witness called before
the grand jury may assert his fifth amendment right against self-incrimination if the questioning will elicit incriminating disclosures.413
Moreover, statutes or administrative rules that prohibit public
employees from invoking their fifth amendment right before grand
juries are constitutionally invalid and testimony given under
compulsion of such provisions may not be used in subsequent criminal
proceedings.414 The Seventh Circuit drew a narrow exception to this
principle this term in a series of cases, holding that grand jury
testimony given pursuant to an unconstitutional police department
regulation prohibiting officers from refusing to testify before a grand
jury is admissible against the witness in subsequent prosecutions for

cause of subsequent delay in presentment; separate voluntary statement given after six
hours also admissible). See also United States v. Cooper, 504 F.2d 260, 263-66 (D.C. Cir.
1974) (per curiam) (Fahy, J., concurring) (Miranda waiver in a federal case does not consti
tute waiver of right of presentment to magistrate).
409. See, e.g., United States v. Irali, 503 F.2d 1295, 1301-02 (7th Cir. 1974), cert, denied,
420 U.S. 990 (1975) (local payoff affecting interstate commerce sufficient to invoke investi
gation into Hobbs Act violation); United States v. Stollings, 501 F.2d 954, 955 (4th Cir.
1974) (grand jury investigation into state election fraud valid because crime may con
stitute federal offense); United States v. Devitt, 499 F.2d 135, 138 (7th Cir. 1974), cert
denied, 421 U.S. 975 (1975) (same).
410. United States v. Calandra, 414 U.S. 338, 343 (1974).
411. See id.
412. See In re Michaelson, 511 F.2d 882, 889-90 (9th Cir.), cert denied, 421 U.S. 978
(1975) (attorney-client privilege recognized but not applicable to client fees). Butcf. In re
Snoonian, 502 F.2d 110,112-13 (1st Cir. 1974) (government’s promise not to use testimony
against spouse sought to be protected by spousal privilege does not preclude use of testi
mony at grand jury proceedings).
413. Kastigar v. United States, 406 U.S. 441, 441-45 (1972). The custodian of corporate
records cannot invoke the personal fifth amendment privilege no matter how small the cor
poration. Reamer v. Beall, 506 F.2d 1345, 1346 (4th Cir.) (per curiam), cert denied, 420
U.S. 955 (1974).
414. See Garrity v. New Jersey, 385 U.S. 493, 500 (1967) (state statute); Confederation
of Police v. Conlisk, 489 F.2d 891,895 (7thCir. 1973) (police department regulation).
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making false declarations before the grand jury.415 Notwithstanding the
unconstitutionality of the coercive regulation, the court reasoned that a
witness may not avoid the choice between self-incrimination and
disciplinary actions by giving perjurious testimony.416
A grand jury witness who refuses to testify on fifth amendment
grounds may be granted immunity and thereafter compelled to
testify.417 Refusal to testify after immunity has been granted subjects
the witness to contempt proceedings. In In re Special September 1972
Grand Jury41* a witness who had been held in civil contempt for
refusing to testify despite having received immunity also was held in
criminal contempt for refusing, five months later, to give voice
exemplars to the same grand jury.419 Statements given by a witness
under immunity may not be used in a prosecution for perjury
committed during nonimmunized testimony but are admissible in a
prosecution for perjury committed while the witness testified under a
grant of immunity.420 Focusing on another use of immunized

415. United States v. Irali, 503 F.2d 1295, 1302 (7th Cir. 1974), cert, denied, 420 U.S.
990 (1975); United States v. Nickels, 502 F.2d 1173, 1175-76 (7th Cir.), petition for cert
filed, 43 U.S.L.W. 3455 (U.S. Dec. 11,1974) (No. 74-735); United States v. Devitt, 499 F.2d
135,141-42 (7thCir. 1974), cert denied, 421 U.S. 975 (1975).
416. See United States v. Devitt, 499 F.2d 135, 142 (7th Cir. 1974), cert denied, 421
U.S. 975 (1975). The Seventh Circuit in Irali and Nickels cited its decision in Devitt as
controlling. See United States v. Irali, 503 F.2d 1295, 1302 (7th Cir. 1974), cert, denied, 420
U.S. 990 (1975); United States v. Nickels, 502 F.2d 1173, 1175-76 (7th Cir. 1974), petition
for cert filed, 43 U.S.L.W. 3455 (U.S. Dec. 11, 1974) (No. 74-735).
417. See Organized Crime Control Act of 1970, § 201(a), 18U.S.C. §§6002-03 (1970) (use
immunity authorized). The Supreme Court has held that statutory use immunity is coex
tensive with the fifth amendment privilege and is sufficient to supplant it. Kastigar v.
United States, 406 U.S. 441, 453 (1972). Immunity can be given to a witness notwith
standing his prior conviction arising from the same transaction and a pending appeal. In
re Liddy, 506 F.2d 1293,1302 (D.C. Cir. 1974) (immunity extends to new trial if granted on
appeal). A witness who does not wish to testify can challenge the government’s application
for a grant of immunity on only a few grounds. See Uraski v. United States District Court,
504 F.2d 513, 514 (9th Cir. 1974) (district court limited to examination of statutory, pro
cedural, and substantive requirements in granting immunity). Fear of reprisals does not
provide a sufficient ground for refusal to give immunized testimony. See In re Taylor, 509
F.2d 1349, 1350 (5th Cir. 1975). An alleged immunity bargain made by a state government
official is not binding on the federal government in the absence of an agency relationship.
See United States v. Long, 511 F.2d 878, 881 (7th Cir. 1975) (federal indictment based on
information obtained after state immunity; no agency).
418. 500 F.2d 1283 (7th Cir. 1974).
419. Id at 1285-86; see United States v. Hawkins, 501 F.2d 1029, 1031 (9th Cir. 1974)
(separate refusals to provide grand jury with handwriting exemplars each punishable by
contempt citation).
420. Organized Crime Control Act of 1970, § 201(a), 18 U.S.C. § 6002 (1970); see In re
Taylor, 509 F.2d 1349, 1351 (5th Cir. 1975); United States v. Watkins, 505 F.2d 545, 546
(7th Cir. 1974) (per curiam).
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testimony, the Second Circuit this term in United States v. TramuntiA2i
held that false declarations made before the grand jury while the
witness enjoys use immunity may be introduced in a prosecution for
perjury committed in a subsequent proceeding; the evidence would be
utilized both to impeach the defendant with prior inconsistent
statements and to demonstrate prior similar acts.421
422
Section 2515 of title 18 of the United States Code prohibits the use
of evidence obtained by illegal electronic surveillance in the grand jury’s
investigation.423 A grand jury witness who refuses to answer questions
derived from allegedly unlawful interceptions may assert this statutory
prohibition as a defense in civil contempt proceedings.424 By asserting
this defense, the witness forces the Government to answer whether the
questions posed to the witness did result from illegal interceptions.425
The Fifth Circuit has held that the government’s general unsworn denial
is an adequate response to an allegation of illegal surveillance.426 The
First Circuit held this term that the Government does not have to
conduct a thorough search of federal and state records to determine the
possibility of unlawful surveillance;427 the court adhered to the rule
that the statute requires only that the Government supply any
information it has and give a sworn statement “that it did not have or
use any other wiretaps... in the formulation of the questions to the
witness.”428
Once a grand jury completes its functions and returns an indictment,
it is improper to call additional witnesses to accumulate evidence
against the defendant.429 During the course of an ongoing investigation,
however, the prosecution may call all material witnesses and any
potential defendant.430 In using the subpoena power of the grand jury
421. 500 F.2d 1334 (2d Cir.), cert, denied, 419U.S. 1079(1974).
422. Id. at 1346. The court reasoned that since the fifth amendment privilege extends
only to protect truthful statements, a witness who makes false declarations while enjoying
immunity breaches the immunity agreement. Id. at 1342.
423. Omnibus Crime Control and Safe Streets Act of 1968, § 802, 18 U.S.C. § 2515
(1970).
424. Gelbard v. United States, 408 U.S. 41,47 (1972).
425. See In re Mintzer, 511 F.2d 471, 472-73 (1st Cir. 1974) (per curiam); 18 U.S.C. §
3504 (1970) (Government required to affirm or deny allegation of use of tainted evidence in
judicial proceeding).
426. United States v. Stevens, 510 F.2d 1101,1105-06 (5th Cir. 1975).
427. Zn re Mintzer, 511 F.2d 471,472-73 (1st Cir. 1974) (per curiam).
428. Id. at 473. See also In re Lochiatto, 497 F.2d 803, 807-08 (1st Cir. 1974) (pro
cedures to be followed after Government admits existence of illegal tap).
429. See United States v. Fahey, 510 F.2d 302, 306-07 (2d Cir. 1974) (summoning of
witness improper but harmless error).
430. See United States v. Irali, 503 F.2d 1295, 1301 (7th Cir. 1974), cert, denied, 420
U.S. 990 (1975) (potential defendant).
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to collect evidence, the Government must adhere to applicable
constitutional and statutory restraints. In United States v. Miller431 the
Fifth Circuit held that the trial court should have suppressed microfilm
copies of bank checks obtained from a bank by means of a faulty grand
jury subpoena.432 The court ruled that a subpoena issued by a United
States Attorney rather than by a grand jury or a court violated
defendant’s fourth amendment right to be free from unreasonable
searches and seizures.43* As a general rule, items sought by subpoena
must be relevant to an investigation properly within the grand jury’s
jurisdiction.434' In In re Grand Jury Proceedings435 the Third Circuit
this term found that the Government had satisfied the requirement of
relevance by a minimum showing in an affidavit.436 Although a hearing
is not required to determine the validity of the subpoena, the court has
discretion to order such a hearing if the witness adequately
demonstrates harassment by the Government or that compliance with
the subpoena presents an undue burden.437
Procedure.
The defendant enjoys no statutory right to have
grand jury proceedings recorded, even though grand jury testimony can
be an important source of evidence to impeach unfavorable testimony
at trial.438 Rule 6(d) of the Federal Rules of Criminal Procedure

431. 500 F.2d 751 (5thCir. 1974), cert, granted, 421 U.S. 1010 (1975) (No. 74-1179).
432. Id. at 756-58. See also United States v. Stevens, 510 F.2d 1101, 1106 (5th Cir.
1975) (subpoena properly emanates from the court despite later empanelling of grand
jury).
433. 500 F.2d at 757-58. Seven circuit judges dissenting from a denial of rehearing en
banc in Miller found the subpoena valid because the Government had acted in good faith
and because the defendant had not been prejudiced by introduction of the microfilm
copies. See United States v. Miller,_ F.2d__ ,__ (5th Cir. Jan. 15, 1975) (No. 73-2405, at
3762-63) (en banc) (per curiam) (dissenting opinion) (8-7 decision) denying rehearing en
banc to 500 F.2d 751 (5th Cir. 1974). The Fifth Circuit minority also asserted that
defendant bank depositor had no standing to contest the subpoena issued to his bank. Id
at_ (No. 73-2405, at 3756-60).
434. See In re Grand Jury Proceedings, 486 F.2d 85, 93 (3d Cir. 1973); Circuits Note:
1973-1974 Term 417-18.
435. 507 F.2d963 (3d Cir. 1975).
436. Id at 966-67. The court adhered to a three prong test established in a prior case
challenging the validity of a subpoena issued during the same grand jury investigation to
determine the validity of the subpoena: items sought by the grand jury must be relevant
to its investigation, the inquiry must be within the grand jury’s jurisdiction, and the
information must not be sought primarily for another purpose. Id. at 966; see In re Grand
Jury Proceedings, 486 F.2d 85,93 (3d Cir. 1973).
437. 507 F.2dat968.
438. See United States v. Crutchley, 502 F.2d 1195, 1200 & n.5 (3d Cir. 1974). See
generally Knudsen, Pretrial Disclosure of Federal Grand Jury Testimony, 48 Wash. L.
Rev. 423 (1973).
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permits but does not require recordation.439 The circuits generally have
looked on recordation favorably but have been reluctant to use their
supervisory powers to require the practice.440 Only the Ninth Circuit
has indicated a willingness to require mandatory recording by holding
that denial of defendant’s motion to record, absent a legitimate and
compelling government interest in not recording the proceedings, is an
abuse of discretion that warrants dismissal of the indictment on a
showing of prejudice to the defendant.441 The Ninth Circuit this term
specifically limited this ruling to situations in which the defendant has
requested recordation.442 Two circuits have treated differently another
aspect of recording grand jury proceedings, the practice of selectively
recording the testimony of only nongovernment witnesses. The Eighth
Circuit upheld the practice in United States v. John,443 but the Third
Circuit in United States v. Crutchley444 disapproved the procedure
finding that it deprives the defendant of the same opportunity for
impeaching testimony at trial that the Government will enjoy.445 The
court in Crutchley concluded that the only way to assure equal
availability to all portions of grand jury testimony for the defense and
the Government is to require recordation of all testimony if any
testimony is recorded.446
Because a grand jury can return an indictment only while it is in
session,447 the difference in length of terms for special and regular
grand juries often is relevant to challenges to an indictment’s validity. A
special grand jury serves for a term of 18 months, and a district court
may extend that term for another 18 months.448 In contrast, the term
of a regular grand jury is limited to 18 months and cannot be extended
by judicial action.449 An indictment returned by regular grand jury

439. See United States v. McCord, 509 F.2d 891,894 (7th Cir. 1975).
440. See id.; United States v. Crutchley, 502 F.2d 1195, 1200 & n.5 (3d Cir. 1974).
441. United States v. Price, 474 F.2d 1123,1125-26 (9th Cir. 1973).
442. See United States v. Heiden, 508 F.2d 898,902 (9th Cir. 1974) (failure to record not
error where no request made).
443. 508 F.2d 1134, 1142 (8th Cir. 1975). The court indicated, however, that pending
revisions of the Federal Rules of Criminal Procedure led it not to act in advance of the
revision. Id. at 1142. Rule 6, however, has not been amended. See Fed. R. Crim. P. 6.
444. 502 F.2d 1195 (3d Cir. 1974).
445. Id. at 1200.
446. Id. at 1199-1200 (dictum) (defendant failed toprove selective recordation).
447. See United States v. Fein, 504 F.2d 1170, 1173 (2d Cir. 1974) (indictment returned
after illegal extension of grand jury’s term invalid).
448. Organized Crime Control Act of 1970, § 101(a), 18 U.S.C. § 3331(a) (1970).
449. Fed. R. Crim. P. 6(g); see United States v. Fein, 504 F.2d 1170, 1180 (2d Cir.
1974).
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after its 18 month term is invalid and must be dismissed by the district
court.450 Wax v. Motley45' illustrates the practical difference between
a regular and a special grand jury. The empanelling order establishing
the grand jury in Motley had failed to specify whether the grand jury
was special or regular. The district court extended the term of the grand
jury, however, and an indictment was returned after the extension.452
The Second Circuit upheld the indictment, accepting the trial court’s
finding, based solely upon affidavits, that the prosecutor had requested
and the empanelling court had intended to convene a special grand
jury.453
The fifth amendment guarantee of due process of law provided
another ground for challenging grand jury procedures this term.
Although an indictment may rest on hearsay,454 the Fifth Circuit in
United States v. Hodge455 ruled that the fifth amendment prohibits
resting an indictment solely on the informal unsworn hearsay of a
prosecutor.456 Several circuits investigated whether due process
requires that a putative defendant be given Miranda warnings prior to
testifying before a grand jury. The Fifth Circuit in United States v.
Mandujano451 found that questioning of a putative defendant
concerning incriminating matters without according the witness full
Miranda warnings violates due process.45* Noting that the Government
had accumulated sufficient evidence prior to the defendant’s grand jury
appearance to indict and the apparent purpose in summoning him was
to force either incriminating statements or false declarations, the court
held that the defendant’s testimony could not form the basis of a
subsequent perjury prosecution.459 On similar facts the Ninth Circuit

450. See United States v. Fein, 504 F.2d 1170,1179-80 (2d Cir. 1974).
451. 510 F.2d318 (2d Cir. 1975) (per curiam).
452. Id. at 319-20.
453. Id. at 321.
454. See Costello v. United States, 350 U.S. 359, 363 (1956).
455. 496F.2d87(5thCir. 1974) (per curiam).
456. Id. at 88. After ruling that the prosecutor could not secure a corrected indictment
merely by summarizing the testimony before the grand jury that returned the original
indictment, the court observed that the corrected indictment would have been proper if
government agents had given sworn testimony to the second grand jury as to their own
and other witnesses’ testimony before the first grand jury.Zd.
457. 496 F.2d 1050 (5th Cir. 1974), cert granted, 420 U.S. 989 (1975).
458. Id. at 1058; accord, United States v. Rangel, 496 F.2d 1059, 1063 ( 5th Cir. 1974)
(companion case). See also 53 Texas L. Rev. 156 (1974).
459. 496 F.2d at 1053, 1056. Although recognizing that constitutional improprieties
generally do not confer a license to perjure, the court nonetheless affirmed suppression of
the perjurious testimony to deter the Government from future blatant abuse of the grand
jury process. Id. at 1056-57.
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held in United States v. Wong460 that failure to warn a witness
effectively of the right to remain silent requires suppression of the
witness’s testimony in a later perjury trial.461 By contrast, the Second
and Tenth Circuits have concluded that even if due process requires
that putative defendants be given Miranda warnings, failure to give the
warnings does not license witnesses to commit perjury; these two
circuits therefore admit testimony given under such conditions in
subsequent prosecutions for perjury.462
Section 1623 of title 18 of the United States Code proscribes
material false declarations before a grand jury.463 Courts will consider a
false statement material if it has the natural tendency to dissuade a
grand jury from pursuing its investigation.464465
Section 1623 further
provides that a witness can avoid prosecution for false declarations by
making a timely and effective recantation of this grand jury
testimony.466 The Third Circuit held in United States v. Lardieri,466
however, that a prosecutor is not required to inform a witness of the
recantation provision; the court reasoned that Congress would have

460. _ F.2d _ {9th Cir. Sept. 23, 1974) (No. 74-1636), petition for cert filed, 43
U.S.L.W. 3392 (U.S. Nov. 22,1974) (No. 74-635).
461. Id. at_ (No. 74-1636, at 2) (warning given in English to foreigner not effective).
462. See United States v. Pommerening, 500 F.2d 92, 99-100 (10th Cir.), cert denied,
419 U.S. 1088 (1974) (no warnings given); United States v. Winter, 348 F.2d 204, 207-08
(2d Cir. 1965) (no warning of right to counsel given); cf. United States v. Nickels, 502 F.2d
1173, 1176 (7th Cir.), petition for cert filed, 43 U.S.L.W. 3455 (U.S. Dec. 11,1974) (No. 74735) (failure to advise witness that he was potential defendant does not bar perjury prose
cution).
463. Organized Crime Control Act of 1970, § 401(a), 18 U.S.C. § 1623 (1970).
In United States v. Gross the Third Circuit held that a defendant could be prosecuted
for subornation of false statements before the grand jury under the general subornation of
perjury statute, reasoning that perjury as defined in the subornation statute includes false
declarations. 511 F.2d 910, 915 (3d Cir. 1975), petition for cert filed, 43 U.S.L.W. 3645
(U.S. May 31, 1975) (No. 74-1511); see 18 U.S.C. § 1622 (1970) (subornation of perjury).
The court also rejected the defendant’s argument that the Government must present at
least two witnesses to corroborate the subornation. 511 F.2d at 915-16 (under general
perjury statute corroboration required but false declarations provision specifically
abrogates corroboration rule); see 7 J. Wigmore, Evidence § 2032, at 241 (3d ed. 1940)
(testimony of one witness alone cannot sustain charge of perjury). Compare 18 U.S.C. §
1621 (1970) (general perjury statute) with id. § 1623 (false declarations statute).
464. See, e.g., United States v. Lee, 509 F.2d 645, 646 (2d Cir. 1975) (per curiam) (false
declarations concerning information already known by grand jury material); United
States v. Paolicelli, 505 F.2d 971, 973 (4th Cir. 1974) (denial of bribe material); United
States v. Devitt, 499 F.2d 135, 139 (7th Cir. 1974), cert, denied, 421 U.S. 975 (1975)
(same).
465. Organized Crime Control Act of 1970, § 401(a), 18 U.S.C. § 1623(d) (1970); see
United States v. Del Toro, 513 F.2d 656, 666 (2d Cir. 1975) (admissions in plea bargaining
not recantation).
466. 506 F.2d319 (3d Cir. 1974).
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included a disclosure requirement in the statute if it had deemed
disclosure necessary to stimulate the correction of false testimony.467
INDICTMENTS

Sufficiency.
Rule 7(c) of the Federal Rules of Criminal
Procedure provides that an indictment shall be “a plain, concise and
definite written statement of the essential facts constituting the offense
charged.” An indictment must inform a defendant of the pending
charge with sufficient clarity to enable him to prepare a defense and to
avoid against the hazard of double jeopardy.468 Challenges to an
indictment’s sufficiency frequently are premised on its failure to
provide notice of the charges,469 to state an offense,470 or to include
an essential element.471

467. Id. at 322-23; accord, United States v. Cuevas, 510 F.2d 848,851 (2d Cir. 1975).
468. See United States v. Tramunti, 513 F.2d 1087,1113 (2d Cir. 1975), petition for cert,
filed, 43 U.S.L.W. 3637 (U.S. May 25, 1975) (No. 74-7419); United States v. Hand, 497
F.2d 929, 934 (5th Cir. 1974); United States v. Register, 496 F.2d 1072, 1086 (5th Cir.
1974), cert, denied, 419 U.S. 1120 (1975). In post-trial challenges to indictments, courts
will construe an indictment liberally in favor of the Government and sustain its sufficiency
as long as the necessary facts appear. See United States v. Heath, 509 F.2d 16,20 (9th Cir.
1974) (indictment upheld despite miscitation of statutory section); United States v.
Knippenberg, 502 F.2d 1056, 1061 (7th Cir. 1974) (failure of indictment to allege defen
dants willfully caused transportation of stolen securities in interstate commerce not pre
judicial). An indictment dismissed as insufficient does not constitute a “judicial
admission” binding on the Government which would prejudice a second indictment. See
United States v. Godwin,_ F.2d__ ,_ (4th Cir. Mar. 26,1975) (No. 74-2199, at 2).
469. See United States v. Gibson, 513 F.2d 978, 979 (6th Cir. 1975) (per curiam) (dis
closure of prosecution evidence not required to satisfy notice requirement); United States
v. Orbiz, 513 F.2d 816, 818 (1st Cir. 1975) (precise means of embezzlement need not be
stated).
470. Compare United States v. Tokoph, 514 F.2d 597, 602 (10th Cir. 1975) (indictment
charging defendant with aiding and abetting misapplication of bank funds upheld
although defendants statutorily incompetent to act as principal) and United States v.
Irick, 497 F.2d 1369, 1372 (5th Cir. 1974) (indictment charging assault on federal official
not invalidated by change of agency name from that in statute) and United States v.
Register, 496 F.2d 1072, 1086 (5th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (indict
ment charging violation of multiple statutory provisions valid although one provision
unconstitutional) with United States v. Huff, 512 F.2d 66, 69 (5th Cir. 1975) (count
charging possession of uncontrolled drug dismissed because of technical error) and United
States v. Brown, 505 F.2d 261, 262 (4th Cir. 1974) (bribery indictment invalid because
alleged recipient not a bribable official under state statute) and United States v. Zemater,
501 F.2d 540, 543-45 (7th Cir. 1974) (per curiam) (dismissal of Travel Act indictment that
fails to allege state law violation following interstate travel).
471. See, e.g., United States v. Boemer, 508 F.2d 1064, 1068 (5th Cir. 1975) (allegation
of willfulness need not be repeated on every count); Packnett v. United States Govern
ment, 503 F.2d 949, 950-51 (5th Cir. 1974) (per curiam) (value of stolen goods not essential
element if sentencing pursuant to Youth Corrections Act); Garza v. United States, 498
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The Fifth and the Eighth Circuits have split in deciding whether an
indictment charging a defendant with knowingly making fraudulent
statements fails to allege the necessary element of willfulness. In United
States v. Mekjian*22 the Fifth Circuit discerned a significant difference
between “knowingly” and “willfully”472
473 and refused to uphold the
indictment through application of the import doctrine, which permits a
court to sustain an indictment despite its technical errors.474 The
Eighth Circuit has ruled, however, that an indictment alleging that the
defendant knowingly made false statements is sufficient to indicate the
essential element of willfulness.475
An indictment properly may be framed in statutory terms if it sets
out all essential elements.476 Courts do not require that the indictment
use the exact language of the statute,477478
however, and may dismiss an
indictment that merely tracks confusing and vague statutory language.
For example, in United States v. Curtis*™ the Tenth Circuit found that
an indictment framed in the conclusory language of a mail fraud statute
F.2d 1066,1067 (5th Cir. 1974) (per curiam) (essential element incorporated by reference in
successive counts); United States v. Romero, 495 F.2d 1356, 1359 (5th Cir.) (per curiam),
cert, denied, 419 U.S. 995 (1974) (language that embraces intent to defraud sufficient in
absence of word “intent”).
Instructions to a jury will not cure an indictment that fails to refer to an essential
element of the offense. See, e.g., United States v. Huff, 512 F.2d 66, 69 (5th Cir. 1975)
(incorrect name of controlled substance); United States v. Curtis, 506 F.2d 985, 989 (10th
Cir. 1974) (charge of mail fraud insufficiently specific); United States v. Mekjian, 505 F.2d
1320, 1323-25 (5th Cir. 1974) (element of willfulness not specified in Medicare fraud indict
ment).
472. 505 F.2d 1320 (5th Cir. 1974).
473. Id. at 1324 (“willfully” denotes deliberate intent while “knowingly” merely denotes
acts done with knowledge).
474. Id. The court concluded that an indictment will be invalid if an essential element of
the crime alleged cannot be implied from a reasonable reading of the indictment. Id at
1325.
475. United States v. Cacioppo, 517 F.2d 22, 23 (8th Cir. 1975). Although the defendant
did not challenge the indictment until after trial, the Eighth Circuit did not base its deci
sion on this point; indeed, the court suggested that a similar indictment could withstand
pretrial challenge in the Eighth Circuit. Id. at 23. But cf. United States v. Knippenberg,
502 F.2d 1056, 1061 (7th Cir. 1974) (omission of word “willfully” not fatal to indictment
challenged after trial).
476. See United States v. Hamling, 418 U.S. 87,117-19 (1974); Smith v. United States,
505 F.2d824,828 (6th Cir. 1974).
477. See, e.g., United States v. Ivers, 512 F.2d 121, 123 (8th Cir. 1975) (indictment
charging misappropriation of bankrupt’s property sufficient to allege misappropriation of
property belonging to bankrupt’s estate); United States v. Mauro, 507 F.2d 802 (2d Cir.
1974), cert, denied, 420 U.S. 991 (1975) (use of word “national” sufficiently identifies
F.D.I.C. bank); United States v. Pommerening, 500 F.2d 92, 98 (10th Cir. 1974), cert.
denied, 419 U.S. 1088 (1974) (bribery indictment closely following statutory language suf
ficiently detailed to enable defendants to prepare defense).
478. 506 F.2d985 (10thCir. 1974).
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failed for insufficiency because it did not provide an adequate
indication of the nature of the alleged fraudulent scheme.479

Duplicity and Multiplicity.
A defendant may challenge an
indictment on the grounds of duplicity and multiplicity. A duplicitous
indictment charges the defendant with two or more separate and
distinct offenses in the same count. A general verdict of guilty based on
a duplicitous indictment therefore prejudices the defendant by
concealing whether he is guilty of one, some, or all the offenses
contained in the count.480481
In United States v. Starks,431 for example,
the indictment charged the defendants with both conspiring to obstruct
and attempting to obstruct interstate commerce by extortion. The
Third Circuit set aside the indictment because it prejudiced the
defendant in sentencing, evidentiary rulings, protection from double
jeopardy, and appellate review.482 A multiplicitous indictment charges
a single offense in several counts483 and may prejudice the defendant
either by imposing multiple sentences for the same offense484 or by
suggesting more extensive criminal activity to the jury.48S An
indictment may charge a number of offenses for events occurring
simultaneously if the statute provides that each event may constitute a
separate offense.486 For the purposes of duplicity and multiplicity,
479. Id at 990-92. Compare id (specific details of fraud lacking) with United States v.
Cohen, 516 F.2d 1358, 1367 (8th Cir. 1975) (fraud indictment alleging explicit details and
framed in statutory language sufficient).
480. See United States v. Starks, 515 F.2d 112, 116-17 (3d Cir. 1975). An indictment
alleging alternate theories of the offense in a single count is not duplicitous. See United
States v. Herbert, 502 F.2d 890, 893 (10th Cir. 1974) (alternative allegations of dis
tributing marijuana and intent to distribute not duplicitous).
481. 515 F.2d 112 (3d Cir. 1975).
482. Id at 116. The court observed that a duplicitous indictment should be remedied by
dismissal or by an order requiring the Government to elect between the charges. Id at
118; see United States v. Henry, 504 F.2d 1335, 1338 (10th Cir. 1974), cert, denied, 421
U.S. 932 (1975) (defendant’s right to have Government elect between the charges waived if
not made prior to trial).
483. See United States v. Starks, 515 F.2d 112,116 (3d Cir. 1975).
484. Cf. United States v. Honneus, 508 F.2d 556, 569-70 (1st Cir. 1974), cert, denied,
421 U.S. 948 (1975) (multiple sentences for single act of conspiracy impermissible; resen
tencing rather than new trial required).
485. See United States v. Hearod, 499 F.2d 1003, 1005 (5th Cir. 1974) (two counts
resulted in no prejudicial suggestion to jury); cf. United States v. Patterson, 510 F.2d 967
(4th Cir. 1975) (per curiam) (multiple counts not confusing to jury in light of judge’s
explanation).
486. See, e.g., United States v. Ashdown, 509 F.2d 793, 800 (5th Cir. 1975) (each use of
mails separate offense under mail fraud statute); United States v. Bettenhausen, 499 F.2d
1223,1234 (10th Cir. 1974) (each false document, although submitted together, constitutes
separate tax fraud offense); United States v. Hill, 495 F.2d 1245, 1246 (5th Cir.) (per
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offenses are separate if each requires proof of a fact not common to the
others.487
An indictment may charge a defendant with both conspiracy to
commit a crime and the underlying substantive offense.488 Wharton’s
Rule establishes an exception to this general proposition, providing that
when a crime logically requires the participation of more than one
person, the act of conspiracy merges into the substantive offense and
cannot be charged as a separate count.489 In resolving a conflict among
the circuits,490 the Supreme Court ruled in Iannelli v. United States491
that Wharton’s Rule does not preclude conviction and sentencing for
both the substantive offense of conducting a gambling business
involving five or more persons492 and conspiracy to commit the
offense.493 Viewing Wharton’s Rule in its current usage as a judicial
presumption applicable only in the absence of legislative intent to the
contrary, the Court reasoned that application of the presumption
would frustrate Congress’s intent in prohibiting organized gambling.494
curiam), cert, denied, 419 U.S. 1052 (1974) (receipt of 11 checks from federally funded
agency by means of two fraudulent applications supports 11-count indictment).
487. See Iannelli v. United States, 420 U.S. 770, 785 n.17 (1975); 1C. Wright, Federal
Practice and Procedure § 142, at 309 (1970).
488. See, e.g., United States v. Feola, 420 U.S. 671, 692-93 (1975) (assault of federal
officer and conspiracy to assault); United States v. Marshall,_ F.2d__ ,_ (5th Cir. May
27, 1975) (No. 74-2203, at 5755) (illegal drug distribution and conspiracy to distribute);
United States v. Polizzi, 500 F.2d 856, 897 (9th Cir. 1974), cert, denied, 419 U.S. 1120
(1975) (unlawful interstate travel and conspiracy to travel).
A count of aiding and abetting may be charged in conjunction with a conspiracy count
since the offense of aiding and abetting, unlike conspiracy, requires proof that the sub
stantive offense was actually committed and that the defendant assisted in the com
mission. See United States v. Lozano, 511 F.2d 1, 6 (7th Cir. 1975) (aiding and abetting
and conspiring to violate immigration laws); United States v. Register, 496 F.2d 1072,
1084-85 (5th Cir.), cert denied, 419 U.S. 1051 (1974) (aiding and abetting and conspiracy to
sell marijuana).
489. See Iannelli v. United States, 420 U.S. 770, 785-86 (1975); Gebardi v. United
States, 287 U.S. 112,121-22(1932).
490. Compare United States v. Pacheco, 489 F.2d 554, 559 (5th Cir. 1974), cert denied,
421 U.S. 909 (1975) (combined counts of conspiracy and conducting gambling business not
precluded by Wharton’s Rule) with United States v. Hunter, 478 F.2d 1019, 1026 (7th
Cir.), cert denied, 414 U.S. 857 (1973) (Wharton’s Rule precludes separate counts of
conspiracy and conducting gambling business).
491. 420 U.S. 770 (1975).
492. Organized Crime Control Act of 1970, § 803, 18 U.S.C. § 1955 (1970) (gambling
operation involving five or more persons prohibited).
493. 420 U.S. at 789-90; see 18 U.S.C. § 371 (1970) (general conspiracy statute).
494. 420 U.S. at 786-88 (prohibition against organized gambling supplements other
federal statutes designed to combat organized crime). The Court distinguished the
conducting of a gambling business from such offenses as adultery and dueling to which
Wharton’s Rule traditionally applies on three grounds: organized gambling harms
individuals other than the conspirators, the conspirators may not be engaged in the
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The Court in Iannelli observed further that under the presumption the
conspiracy charge does not merge into the substantive offense until
after the substantive offense has been proven.495 This interpretation,
which departs from the traditional formulation of Wharton’s Rule
requiring dismissal of the conspiracy count prior to trial, protects
against dual punishment upon conviction of the substantive charge but
subjects the defendant to the possibility of conviction for conspiracy in
the event that the prosecution fails to prove the substantive charge.496
Variance and Amendments.
A variance between the
allegations in an indictment and the proof presented at trial does not
require reversal of a conviction if the variance does not prejudice the
defendant in the preparation of his defense or does not subject him to
possible double jeopardy.497 If the indictment sufficiently apprises a
defendant of the evidence he must marshall and present to answer the
charges, any variance will not be fatal.498 The material amendment of
an indictment constitutes reversible error, however, because it denies a
defendant his constitutional right to be tried only on charges returned

substantive offense, and agreements to enter into large-scale gambling operations likely
will generate additional criminal activity. Id. at 783-84.
495. Id. at 785 n.17.
496. Id. at 774-75.
497. See, e.g., United States v. Good Shield, 515 F.2d 1,2-3 (8th Cir. 1975) (no prejudice
from incorrect name of victim); United States v. Freeman, 514 F.2d 1184, 1189 (10th Cir.
1975) (no prejudice from discrepancy in quantity of equipment fraudulently conveyed);
United States v. Wayman, 510 F.2d 1020, 1024-25 (5th Cir. 1975) (proof of multiple con
spiracies not fatal although only one conspiracy charged); United States v. Moser, 509
F.2d 1089, 1092 (7th Cir. 1975) (proof defendant possessed different illegal drug than that
alleged not fatal); United States v. Radowitz, 507 F.2d 109, 111-12 (3d Cir. 1974) (no pre
judice in indictment alleging robbery of savings and loan insured by F.D.I.C. rather than
F.S.L.I.C.); United States v. Santana, 503 F.2d 710, 715 (2d Cir. 1974) (proof of multiple
conspiracies not prejudicial on charge of one conspiracy); United States v. Parness, 503
F.2d 430, 438 (2d Cir. 1974), cert, denied, 419 U.S. 105 (1975) (variance in theory of
offense not prejudicial); United States v. Fallen, 498 F.2d 172,176 (8th Cir. 1974) (proof of
illegal firearms sales at one location not fatal to indictment charging sales at two
addresses).
498. See United States v. Goodson, 502 F.2d 1300, 1306-07 (5th Cir. 1974) (indictment
charging forged government instruments at variance with evidence showing false endorse
ments on valid instruments requires reversal of conviction); United States v. Lambert,
501 F.2d 943, 947-49 (5th Cir. 1974), vacating en banc 470 F.2d 354 (5th Cir. 1972) (indict
ment charging that defendant falsely stated to FBI he had been “severely beaten” and
“subjected to illegal and unnecessary punishment” by local police fatally at variance with
evidence of actual statement because it impaired preparation of defense). No variance
exists if the charges in the indictment contemplate the evidence presented. See United
States v. Braasch, 505 F.2d 139, 150-51 (7th Cir. 1974), cert, denied, 421 U.S. 910 (1975);
United States v. Robinson, 503 F.2d 208, 216 (7th Cir. 1974), cert, denied, 420 U.S. 949
(1975).
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by a grand jury.499 'The Third Circuit in United States v. Goldstein500
held material an amendment to an indictment changing the date on
which the defendant allegedly failed to file his income tax return
because the time of failing to file was essential to the offense.501502
Rejecting the government’s argument that the amendment should be
permitted because the prosecution could have proceeded by an
information that could be amended,902 the court reasoned that notions
of fairness require the Government to accept the burdens and the
benefits of proceeding by way of an indictment.503
INITIAL APPEARANCE AND PRELIMINARY HEARING

The Federal Rules of Criminal Procedure entitle suspects charged
with federal offenses to a preliminary hearing at which the Government
499. Stirone v. United States, 361 U.S. 212, 217 (1960); see United States v. Huff, 512
F.2d 66, 69 (5th Cir. 1975) (corrective amendment to indictment failing to allege crime due
to misstatement of controlled substance material); U.S. Const, amend. V (right to have
charges returned by grand jury). Nonmaterial amendments do not require reversal. See
United States v. Gross, 511 F.2d 910, 916 (3d Cir. 1975), petition for cert filed, 43
U.S.L.W. 3645 (U.S. May 31, 1975) (No. 74-1511) (addition of two coconspirator’s names
to indictment not material); cf. United States v. Radowitz, 507 F.2d 109, 112 (3d Cir.
1974) (alternative holding) (defense counsel consent to oral amendment of harmless defect
in indictment does not taint guilty plea).
Since the constitutional requirement of indictment by a grand jury does not apply to the
states, the legality of an amendment to a state indictment is primarily a matter of state
law. United States ex rel. Wojtycha v. Hopkins, 517 F.2d 420, 425 (3d Cir. 1975) (chal
lenges to state court’s amendment of indictment reviewable only on grounds of due
process violation). A bill of particulars may be amended at any time prior to trial. See
United States v. DiZenzo, 500 F.2d 263, 267 (4th Cir. 1974); Fed. R. Crim. P. 7(f). The
Government in fact has a duty to amend a bill of particulars to correct discovered errors.
Cf. United States v. McGovern, 499 F.2d 1140, 1142 (1st Cir. 1974) (failure to amend
statement of incorrect name adequately corrected in opening statement).
Rule 7(d) of the Federal Rules of Criminal Procedure provides that on motion of the
defendant the court may strike surplusage from the indictment or information. See United
States v. Kemper, 503 F.2d 327, 329-30 (6th Cir. 1974), cert denied, 419 U.S. 1124 (1975)
(failure to strike reference to prior felony conviction not prejudicial). A trial court’s grant
of the government’s motion to strike is not error unless prejudicial to defendant. See
United States v. Skelley, 501 F.2d 447,452-53 (7th Cir.), cert, denied, 419 U.S. 1051 (1974)
(no prejudice in government motion to strike unessential erroneous reference to serial
numbers of counterfeit bills); cf. United States v. Henry, 504 F.2d 1335, 1338-39 (10th Cir.
1974), cert denied, 421 U.S. 932 (1975) (sua sponte striking in jury instructions of surplus
allegations not elements proper).
500. 502 F.2d526 (3d Cir. 1974).
501. Id. at 528-29, 531. Since the defendant had received an extension of the filing dead
line, the court reasoned that the grand jury, in returning an indictment alleging failure to
file by the original date, had not found probable cause to believe that a willful evasion had
occurred at the later date. Id. at 529.
502. See Fed. R. Crim. P. 7(e) (amendment of information prior to verdict permissible).
503. 502 F.2d at 530-31.
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must establish probable cause.504 The return of an indictment by a
grand jury terminates this right, however, because it shows that the
grand jury already has made the necessary finding of probable cause.505
The Supreme Court’s recent holding in Gerstein v. Pugh506 affords
state suspects some of the protections available to persons arrested on
federal charges. In declaring unconstitutional a Florida rule permitting
extended pretrial detention, the Court held that a judicial
determination of probable cause must be made before a defendant can
be subjected to a “significant pretrial restraint on liberty” if charges
are brought by information following a warrantless arrest.507 To
comply with this requirement, states do not need to conduct adversary
hearings and may hold an informal proceeding similar to that in which a
federal magistrate determines probable cause.508
BAIL

The Bail Reform Act of 1966,509 which governs federal bail
requirements, provides for the release of a person charged with a
noncapital offense on his personal recognizance or on an unsecured
appearance bond unless a judicial officer determines that those
conditions will not assure the defendant’s appearance at trial and other

504. Fed. R. Crim. P. 5 (suspect entitled to hearing before magistrate following arrest);
id. 5.1 (Government must show probable cause to bind suspect over for trial).
505. See United States v. English, 501 F.2d 1254,1259 (7th Cir.), cert, denied, 419 U.S.
1071 (1974); cf. United States v. Crutchley, 502 F.2d 1195, 1199 (3d Cir. 1974) (where
indictment pending and hearing not required failure to record preliminary examination not
prejudicial). Notwithstanding dismissal of the charges at the preliminary hearing for lack
of probable cause, a defendant may be indicted subsequently on the same charge. See
United States v. Dobbs, 506 F.2d 445, 447 (5th Cir. 1975) (per curiam) (dismissal of
charges by Government at preliminary hearing does not prevent subsequent indictment);
Fed. R. Crim. P. 5.1(b).
506. 420U.S. 103 (1975).
507. Id. at 114, 124-25. The Court rested its decision on the fourth amendment
requirement that probable cause for arrest be established by a judicial officer prior to
arrest or promptly thereafter to justify significant pretrial detention. Id at 114. Arrest of
the accused pursuant to a warrant satisfies the requirement without a post-arrest hearing,
but a warrantless arrest requires a subsequent determination of probable cause. See id at
112-14.
508. Id. at 120. In requiring no more than an informal proceeding, the Court noted that
adversary hearings for all persons detained pending trial might increase significantly pre
trial delays. Id. at 122 n.23. The Court also noted carefully that the informal proceeding is
not a “critical stage” in the prosecution at which the suspect constitutionally is entitled to
appointed counsel, citing the limited purpose of the proceeding, its nonadversarial
character, and the fact that absence of counsel will not substantially impair defense on the
merits. Id. at 121-23.
509. 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3568 (1970).
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subsequent proceedings.510 In the event of such a determination, the
Act permits a court to impose a number of conditions on the
defendant’s release but requires the court to consider first the least
onerous condition.511 In United States v. Skrypeck512 the District of
Columbia Circuit set aside a district court rule requiring, as a condition
of continued release, that defendants cooperate with the probation
office in preparing a presentence report.513 The court found the rule
inconsistent with the Bail Reform Act since the condition, which
attached automatically after a judicial determination of the defendant’s
inclination to appear at trial, served only to coerce the defendant’s
cooperation in the presentence investigation.514
The Bail Reform Act does not apply to defendants tried by
court-martial for violations of the Uniform Code of Military Justice.515
In DeChamplain v. Lovelace516 the Eighth Circuit found, however, that
due process requires that an accused serviceman be afforded an
opportunity, within a reasonable time after he is ordered into
confinement, to appear before a neutral officer for a hearing on the
necessity of pretrial confinement.517

510. Id. § 3(a), 18 U.S.C. § 3146(a) (1970); see Fed. R. Crim. P. 46 (incorporation of
section 3146). The provisions for bail under section 3146 also apply to individuals charged
with capital offenses unless the court determines that none of the available conditions for
bail will assure that the defendant will not flee or pose a public danger. See Bail Reform
Act of 1966, § 3(a), 18 U.S.C. § 3148 (1970). Bail hearings need not be recorded. United
States v. Crutchley, 502 F.2d 1195,1198 (3d Cir. 1974).
Revocation of bail may be reviewed as an abuse of discretion. See Gavino v. MacMahon,
499 F.2d 1191, 1196 (2d Cir. 1974) (per curiam) (revocation absent violation of bail
conditions or evidence of possible flight held abuse of discretion); cf. United States v.
Brizuela, 508 F.2d 386, 387-88 (9th Cir. 1974) (forfeiture of appearance bond improper
where all conditions satisfied). The Government will consider violation of a condition of
release on bail as a factor in establishing the offense of willfully failing to appear for trial.
Gant v. United States, 506 F.2d 518,521 (8th Cir. 1974), cert, denied, 420 U.S. 1005 (1975)
(failure to advise counsel and prosecutor of current address alone not sufficient to prove
willfulness); see Bail Reform Act of 1966, § 3 (a), 18 U.S.C. § 3150 (1970).
511. § 3(a), 18 U.S.C. § 3146 (a) (1970).
512. 505 F.2d458 (D.C. Cir. 1974) (per curiam).
513. Id. at 461.
514. Id. at 459-60.
515. § 3(a), 18 U.S.C. § 3152 (2) (express exception of offenses triable by court-martial).
516. 510 F.2d 419 (8th Cir.), vacated as moot,_ U.S___ ,95 S. Ct. 2392 (1975).
517. Id. at 426. The court noted that the Air Force failed to demonstrate that conditions
peculiar to the military require a rule different from that which obtains in civilian trials.
Id. at 427. Rejecting the Air Force’s procedure requiring an accused to challenge orders of
confinement by demonstrating abuse of discretion, the court placed on the Government
the burden of proving the need for pretrial detention. Id. at 426.
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VENUE AND TRANSFER

A defendant in a federal prosecution has the right to be tried in the
district in which the crime was committed.518 The Government must
prove by a preponderance of the evidence that the criminal activity
took place in the judicial district in which it brings the prosecution.519
Venue for prosecution of offenses of a continuing nature that extend
over several districts properly lies in any district in which the offense
was begun, continued, or completed.520
518. See United States v. Ashdown, 509 F.2d 793, 797 (5th Cir. 1975); United States v.
Bettenhausen, 499 F.2d 1223, 1226 (10th Cir. 1974); U.S. Const, art. Ill, § 2, cL 3; id.
amend. VI; Fed. R. Crim. P. 18.
519. See United States v. Madrid, 510 F.2d 554, 555 (5th Cir. 1975) (venue properly lies
at origin of contact with illegally imported aliens rather than at point of arrest); United
States v. Lawhon, 499 F.2d 352, 355 (5th Cir. 1974), cert denied, 419 U.S. 1121 (1975)
(venue proper in district of filing of tax return). The Government may introduce cir
cumstantial evidence to establish venue. See, e.g., United States v. Jenkins, 510 F.2d 495,
498 (2d Cir. 1975) (stolen checks cashed in district); United States v. Burkhart, 501 F.2d
993,996 (6th Cir. 1974), cert denied, 420 U.S. 946 (1975) (tax return prepared in district);
United States v. Haley, 500 F.2d 302, 305 (8th Cir. 1974) (firearms shipped to, stolen from,
and found in district).
A defendant who fails to make a timely challenge to venue waives the objection. See,
e.g., United States v. Honneus, 508 F.2d566,571 (1st Cir. 1974), cert denied, 421 U.S. 948
(1975) (challenge on appeal not timely); United States v. Mattucci, 502 F.2d 883,887 (6th
Cir. 1974) (challenge made on day before jury empanelling not timely); United States v.
Haley, 500 F.2d302,305 (8th Cir. 1974) (challenge after verdict not timely).
520. 18 U.S.C. § 3237 (a) (1970); see, e.g., United States v. Honneus, 508 F.2d 566,571
(1st Cir. 1974), cert, denied, 421 U.S. 948 (1975) (venue lies where criminal plans for drug
transaction laid); United States v. McGregor, 503 F.2d 1167, 1170 (8th Cir. 1974), cert
denied, 420 U.S. 926 (1975) (proper venue in district where fraudulent mail received);
United States v. Hankish, 502 F.2d 71, 73-76 (4th Cir. 1974) (venue proper at point of
origin of illegal transportation). Venue for charges of conspiracy lies either where the
agreement was made or where any overt act in furtherance of the conspiracy occurred. See
United States v. Sanchez, 508 F.2d 388, 394 (5th Cir. 1975) (venue proper where numerous
overt acts of drug conspiracy occurred); United States v. Lawson, 507 F.2d 433, 445 (7th
Cir. 1974), cert denied, 420 U.S. 1004 (1975) (venue proper in district of drug distribution
even though defendant-conspirator never present in district). An aider and abettor may be
tried in the district in which the principal committed the substantive crime. See United
States v. Buckhanon, 505 F.2d 1079, 1083 (8th Cir. 1974) (aider and abettor need not be
present in district of offense); United States v. Polizzi, 500 F.2d 856, 899 (9th Cir. 1974),
cert denied, 419 U.S. 1120 (1975) (aiding and abetting illegal travel prosecutable in any
district visited by principal). Venue in obstruction of justice cases properly lies in the
district of the judicial activity intended to be obstructed. See United States v. O’Donnell,
510 F.2d 1190, 1193 (6th Cir. 1975) (venue proper in district of pending ttrial though
arrangements for murder of witness made in another district). Venue in tax evasion cases
is proper either in the district in which the return is completed or in the district in which
the return is filed. See United States v. Bettenhausen, 499 F.2d 1223,1226 (10th Cir. 1974)
(district where return made and signed); United States v. Lawhon, 499 F.2d 352, 355 (5th
Cir. 1974), cert, denied, 419 U.S. 1121 (1975) (district where return filed).
denied, 419 U.S. 1121 (1975) (district where returned filed).
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A defendant may move for a change of venue on grounds of
inconvenience or prejudice.521 Federal courts have discretionary
authority to transfer a proceeding for the convenience of parties and
witnesses or in the interests of justice.522 If the defendant seeks a
change of venue on the ground of prejudice, a district court must
transfer the case to another district if it finds that the defendant cannot
obtain a fair and impartial trial.523 Moreover, prejudicial pretrial
publicity warrants transfer or a continuance if it renders selection of an
impartial jury improbable.524 In United States v. Abbott
Laboratories525 the Fourth Circuit held that before an indictment may
be dismissed on the ground of pretrial publicity the trial court should
attempt to abate any prejudice through voir dire, continuance, or
change of venue.526
WITNESSES

A defendant enjoys a constitutional right of compulsory process to
obtain the appearance of witnesses whose testimony will be favorable
to his defense.527 Rule 17 of the Federal Rules of Criminal Procedure
521. Fed. R. Crim. P. 21 (a), (b). A court of appeals reviews the trial court’s disposition
of motions to transfer under an abuse of discretion standard. See, e.g., United States v.
King,_ F.2d__ ,_ (4th Cir. May 21, 1975) (No. 74-2014, at 3) (per curiam) (no abuse to
refuse transfer to slightly more convenient forum); United States v. Sanchez, 508 F.2d
388, 393-95 (5th Cir. 1975) (denial of motion asserting inconvenience and greater expense
no abuse); United States v. Tokoph, 514 F.2d 597, 606 (10th Cir. 1975) (discretion not
abused in denying motion asserting pretrial publicity and local prejudice); United States
v. Mattucci, 502 F.2d 883, 887 (6th Cir. 1974) (denial of untimely venue motion no abuse);
United States v. Delay, 500 F.2d 1361,1365 (8th Cir. 1974) (denial of motion to transfer on
ground of pretrial publicity within court’s discretion).
522. Fed. R. Crim. P. 21(b); see United States v. Polizzi, 500 F.2d 856,899-901 (9th Cir.
1974), cert denied, 419 U.S. 1120 (1975) (greater showing of inconvenience required when
change of venue sought late in proceedings).
523. Fed. R. Crim. P. 21(a).
524. See, e.g., United States v. Tokoph, 514 F.2d 597, 606-07 (10th Cir. 1975) (transfer
motion denied where no showing that jurors either exposed to or prejudiced by pretrial
publicity); Bishop v. Wainwright, 511 F.2d 664, 666 ( 5th Cir. 1975) (no error to deny
transfer absent showing of manifest prejudice); Guam v. Atoigue,_ F.2d__ ,_ (9th Cir.
Dec. 23,1974) (No. 74-2445, at 5) (general anti-crime publicity not prejudicial to individual
defendant); Entrekin v. United States, 508 F.2d 1328,1330 (8th Cir. 1974) (despite pretrial
publicity jury impartiality guaranteed by careful voir dire); United States v. Delay, 500
F.2d 1361,1365 (8thCir. 1974) (same).
525. 505 F.2d 565 (4thCir. 1974), cert denied, 420 U.S. 990 (1975).
526. Id. at 572.
527. U.S. Const, amend VI; see United States v. Johnson, 495 F.2d 1097, 1102 (5th Cir.
1974) (court has broad discretion to weigh relevancy, materiality, and competence in
deciding request for subpoena); Fed. R. Crim. P. 17(a) (implements right to compulsory
process). The sixth amendment right of compulsory process applies to state proceedings
through the fourteenth amendment. Washington v. Texas, 388 U.S. 14,17-19 (1967).

1975]

Circuits Note: Criminal

257

implements this right by providing that a defendant unable to pay
witness fees is entitled to compulsory process upon a showing that
presence of the witness is necessary to an adequate defense.528
Witnesses who are beyond the subpoena powers of the district courts
present unique problems that tend to frustrate a defendant’s due
process right to compel attendance of witnesses. In United States v.
Hart529 ’ the Ninth Circuit developed a rule to assure the appearance of
government informants beyond a court’s subpoena power; the court
held that the Government, by using paid Mexican informants in
investigations conducted entirely within the United States, becomes a
“guarantor” of the appearance of the informants if a court orders their
testimony.530 As a guarantor, the Government must do more than
make efforts to procure the attendance of the informants; if the
Government fails to produce the informants, the district court must
dismiss the indictment.531
discovery

Bill of Particulars.
A bill of particulars informs the defendant of
essential details omitted from the indictment to enable him to prepare
adequately for trial532 and to minimize surprise at trial.533 Rule 7(f) of the
Federal Rules of Criminal Procedure grants the trial court discretion to
528. See United States v. Sellers, 520 F.2d 1281, 1285-86 (4th Cir. 1975) (denial of
compulsory process for irrelevant or incompetent testimony not error); cf. Cherry v.
Estelle, 507 F.2d 242, 243 (5th Cir. 1975) (per curiam) (remand to determine prejudice from
state court denial of expert witness request). See generally Circuits Note: 1973-1974 Term
432 n.761. Rule 17 authorizes defendants to file ex parte applications for subpoenas. Fed.
R. Crim. P. 17(b). In order to protect the defendant’s theory of defense, the Government is
barred from attending the defendant’s application hearing. See Circuits Note: 1973-1974
Term 432 & nn.763-65.
529. _ F.2d _(9thCir. May 1,1975) (No. 74-3001).
530. Id. at_ (No. 74-3001, at 5). The informant’s testimony was essential to the
defendant’s proof of entrapment. Id. at_ (No. 74-3001, at 3).
531. Id. at _(No. 74-3001, at 4).
532. See United States v. Fink, 502 F.2d 1, 8 (5th Cir. 1974); 8 J. Moore, Federal
Practice U 7.06[ 1 ] (2d ed. 1948) [hereinafter cited as J. Moore]; 1 C. Wright, Federal
Practice and Procedure § 129, at 283-84 (1969) [hereinafter cited as C. Wright]. A bill of
particulars may eliminate prejudice to the defendant caused by a variance between the
indictment and the proof at trial. See United States v. Fallen, 498 F.2d 172, 176 (8th Cir.
1974) (no prejudice where indictment alleged sale of illegal firearms at two locations and
bill of particulars subsequently limited government’s case to one location); C. Wright §
129, at 291-92.
533. See C. Wright § 129, at 283. Commentators disagree on whether a third function of
a bill of particulars is to protect the defendant from double jeopardy. Compare J. Moore
c 7.06[ 1] with C. Wright § 129, at 283 (although cases mention third function, addition of
questionable value).
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reject a defendant’s request for a bill of particulars.534 Abuse of discretion
in not granting a request, demonstrated by a clear showing of prejudice
to the defendant, requires reversal of the conviction.535
Identity of Informants.
In Roviaro v. United States*3* the
Supreme Court recognized the need for an informant’s privilege to re
main anonymous537 but held that the prosecutor must disclose the name
of an informant whose testimony is essential to a fair determination of
guilt or innocence.538 The Court also noted that in his motion to discover

534. See, e.g., United States v. Barrett, 505 F.2d 1091, 1106 (7th Cir. 1974) (court has
discretion to deny bill of particulars requesting specific dates where indictment named
only months); United States v. Johnson, 504 F.2d 622, 627 & n.13 (7th Cir. 1974) (per
curiam) (court has discretion to deny bill of particulars in conspiracy indictment seeking
conspirators’ identities and overt acts); cf. United States v. Feinberg, 502 F.2d 1180,1181
(7th Cir. 1974) (although Government generally need not supply evidence in bill of par
ticulars, court has discretion to require bill of particulars if defendant’s statement existed,
and dates, names, and addresses of persons to whom defendant made statement). A
defendant may request a bill of particulars as late as 10 days after arraignment or, if the
court permits, at a later date. Fed R. Crim. P. 7(f).
535. See United States v. Barrett, 505 F.2d 1091,1106 (7th Cir. 1974) (demonstration of
generalized prejudice insufficient to find abuse of discretion); United States v. Johnson,
504 F.2d 622,627-28 (7th Cir. 1974) (per curiam) (denialof bill of particulars not prejudicial
because indictment sufficiently informed defendant of charges). The availability of other
discovery devices may cure potential prejudice resulting from the denial of a bill of par
ticulars. See United States v. Sanchez, 508 F.2d388,395-98 (5th Cir. 1975) (prejudice from
denial of bill of particulars for names of witnesses and informants remedied by substantial
disclosure prior to trial); United States v. Johnson, supra at 627-28 (prosecution provided
most information sought in bill of particulars); cf. United States v. McGovern, 499 F.2d
1140, 1142 (1st Cir. 1974) (revelation by prosecution in opening statement that witness’s
changed story cured prejudice from government’s failure to amend bill of particulars);
United States v. Burden, 497 F.2d 385, 386 (8th Cir. 1974) (government letter disclosing
required information cured failure to make timely response to order for bill of particulars).
See also United States v. Fink, 502 F.2d 1, 8 (5th Cir. 1974) (availability of bill of par
ticulars negated possible prejudice resulting from customs agent’s refusal to depose).
536. 353 U.S. 53 (1956).
537. Id. at 59. The privilege protects the public interest in effective law enforcement;
persons hesitate to communicate information about criminal activities if the risk of per
sonal danger exists. Id. The privilege inures primarily to the Government and only
secondarily to the informant. United States v. Pennick, 500 F.2d 184,187 (10th Cir.), cert,
denied, 419 U.S. 1051 (1974).
538. 353 U.S. at 60-65; see ABA Standards, Discovery and Procedure Before Trial
§ 2.6, commentary at 91-92 (App. Draft 1970). See generally Annot., 76 A.L.R.2d 262
(1961). Roviaro does not require disclosure of an informant’s identity prior to trial. See
United States v. Bailey, 503 F.2d 969, 971 (5th Cir. 1974) (per curiam). On revealing the in
formant’s identity, the prosecutor also should reveal the last known address of the
informant. United States v. Gentile, 495 F.2d 626, 633-34 n.9 (5th Cir. 1974) (dictum). Ap
pearance of the informant at trial can relieve the Government of the burden of disclosing
the informant’s name because his testimony and cross-examination adequately protect the
defendant’s rights. See United States v. Pennick, 500 F.2d 184, 187 (10th Cir. 1974), cert,
denied, 419 U.S. 1051 (1975) (no prejudice from failure to inform defense counsel earlier of
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an informant’s identity, the defendant must show that he needs the
information in order to prepare his defense.539 This term circuit courts
denying disclosure have distinguished Roviaro on two grounds: that the
undisclosed informant was not involved in the criminal act charged,540
and that the informant was not the sole witness to the criminal act.541
The standard established in Roviaro for determining whether a court
should disclose an informant’s identity balances the public interest in
protecting the flow of information to authorities with the defendant’s
right to prepare his defense.542 Examining the public interest prong of
this balancing test in United States v. Fernandez,543 the Second Circuit
showed a willingness to examine the danger to particular informants,

informant’s identity); United States v. Felts, 497 F.2d 80, 82 (5th Cir.), cert, denied, 419
U.S. 1051 (1974) (availability of informant as government witness cures any prejudice
from failure to disclose identity).
539. 353 U.S. at 60-61.
540. See United States v. Herbert 502 F.2d 890, 893 (10th Cir. 1974), cert, denied, 420
U.S. 931 (1975) (informant merely present at conversation implicating another de
fendant); United States v. Toombs, 497 F.2d 88, 93 (5th Cir. 1974) (informant did not
participate in drug transfer). The informant’s privilege also protects persons, known as
tipsters, who have conveyed information to the police but who have not witnessed or taken
part in the crime and therefore have no information helpful to the defendant’s case. See
United States v. Goeke, 507 F.2d 820, 825-26 (8th Cir. 1974), cert, denied, 420 U.S. 979
(1975) (tipster merely advised agents of counterfeiting operation).
541. See United States v. Goeke, 507 F.2d 820,825 (8th Cir. 1974), cert, denied, 420 U.S.
979 (1975); United States v. Toombs, 497 F.2d 88, 93 (5th Cir. 1974). Courts using the
‘‘sole witness” ground to distinguishRoviaro fail to mention that the informant in Roviaro
also was not the sole witness to the drug transaction involved since the agent who ap
peared at trial had heard a critical conversation between the defendant and the informant
from his hiding place in the trunk of the car. 353 U.S. at 56-57. In Roviaro the Court noted
that the informant was the only witness who could amplify or contradict the agent’s testi
mony. Id. at 64. The ‘‘sole witness” test also does not consider that the court may not
know at the time of the discovery motion whether the informant sought is the sole witness
to the transaction. Cf. United States v. Pennick, 500 F.2d 184,188 (10th Cir.),cert, denied,
419 U.S. 1051 (1974) (Lewis, J., dissenting) (Government refused disclosure or explana
tion).
542. 353 U.S. at 62. See generally C. Wright § 252, at 495-96 (arguments for and
against disclosure of informant’s identity). The courts must consider the circumstances of
the case, the crime charged, the possible defenses, the significance of the informant’s testi
mony, and other relevant factors. 353 U.S. at 62. Roviaro does not apply where informa
tion available to the defendant would reveal the identity of the informant. See United
States v. Herbert, 502 F.2d 890, 893 (10th Cir. 1974), cert, denied, 420 U.S. 931 (1975)
(defendant knew informant’s identity and that informant’s location unknown). Whether
the informant’s identity will aid the defendant may depend on the defense theory. The de
fense of entrapment may justify disclosure of the informant’s identity. See Roviaro v.
United States, 353 U.S. 53, 61-62 (1956); United States v. Hart,_ F.2d__,_ (9th Cir. May
1, 1975) (No. 74-3001, at 5) (informant’s involvement in transaction and assertion of en
trapment requires disclosure).
543. 506 F.2d 1200 (2dCir. 1974).
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rather than assuming that such danger always exists.544 The court
further ruled that trial courts do not need to conduct aRoviaro balancing
test if an informant does not continue to provide information to the police
and is not in substantial danger.545 Because the informants’ testimony
was exculpatory, the court alternatively required disclosure of thenidentities as exculpatory Brady material.54*
Prosecution Duty to Disclose Evidence.
In Brady v. Maryland“1547
the Supreme Court imposed a constitutional duty on prosecutors to dis
close at trial548 material information549 favorable to the accused, inde
pendent of their duty to comply with the Jencks Act550551
and Rule 16 of the
Federal Rules of Criminal Procedure.3“ The Brady decsitates the dis
closure of exculpatory evidence,552 information that is material to the
544. Id. at 1202. The informants had identified two of the three robbers in photo lineups
after viewing the surveillance camera footage and had identified the third robber as some
one other than the defendant. Id. at 1201. Since their testimony would have exculpated the
defendant and would have inculpated two men who already had been convicted and im
prisoned, disclosure presented little danger to the informants. Id. at 1202,1204.
The Second Circuit’s willingness to examine the actual danger to the informants differs
markedly from the unquestioning assumption of some courts that disclosure always
endangers informants. See, e.g., United States v. Hart,_ F.2d__ ,_ (9th Cir. May 1,1975)
(No. 74-3001, at 4) (informing in drug cases perilous enterprise); United States v. Sanchez,
508 F.2d 388, 397 (5th Cir. 1975) (individuals who sell drugs to school children likely to
harm witness); United States v. Pennick, 500 F.2d 184, 186 (10th Cir.), cert, denied, 419
U.S. 1051 (1974) (informants whose identities revealed often missing when trial date ar
rives).
545. 506 F.2d at 1204-05; see United States v. Toombs, 497 F.2d 88, 94 (5th Cir. 1974)
(rationale for nondisclosure based in part on informant’s continued activity). Fernandez
could be read more narrowly as suggesting only that the defendant’s need for disclosure
outweighed the elements supporting nondisclosure. 506 F.2d at 1204-05.
546. 506 F.2d at 1205; see notes 547-554 infra and accompanying text.
547. 373 U.S. 83 (1963).
548. Id. at 87. Lower courts have followed Brady in holding that the Government need
not disclose Brady exculpatory material before the trial. Patler v. Slayton, 503 F.2d 472,
479 (4th Cir. 1974); United States ex rel. Lucas v. Regan, 503 F.2d 1,3 &n.l (2d Cir. 1974);
see United States v. Felts, 497 F.2d 80, 82 (5th Cir.) (per curiam), cert denied, 419 U.S.
1051 (1974) (disclosure of Brady material in government witness’s trial testimony pre
vented prejudice).
549. 373 U.S. at 87. The prosecution need not disclose information that is not material
to guilt or punishment. See United States v. Burke, 506 F.2d 1165, 1169 (9th Cir. 1974),
cert, denied, 421 U.S. 915 (1975) (materiality of line-up statement on question of guilt de
batable); United States v. Tramunti, 500 F.2d 1334, 1349 (2d Cir.), cert denied, 419 U.S.
1079 (1974) (witness’s failure to identify defendant immaterial in light of other evidence).
550. 18 U.S.C. § 3500 (1970) (Government must disclose prior statements of prospective
government witness after that witness has testified).
551. 373 U.S. at 87; Fed. R. Crim. P. 16 (Government must disclose defendant’s written
or recorded statements in its possession).
552. Courts have struggled with the scope of exculpatory evidence. Inconclusive tests
of physical evidence may be exculpatory. See Patler v. Slayton, 503 F.2d 472,473,479 (4th

1975]

Circuits Note: Criminal

261

guilt or punishment of the defendant,553 and information that the defense
could use to impeach key government witnesses.554 In Grant v.
Alldredge, 555 for example, the Second Circuit held that Brady requires
the disclosure of an eyewitness’s identification in a photo lineup of a per
son other than the defendant who also matched other eyewitnesses’
descriptions of the bank robber.556 The court noted that the defendant’s
physical appearance grossly differed from that of the individual identi
fied and strongly suggested that the wrong person was on trial.557

Cir. 1974) (dictum) (tests failed to connect clothes allegedly belonging to defendant with
murder weapon but disclosed during trial). See also Hampton v. United States, 504 F.2d
600, 603 (10th Cir. 1974) (failure to request undisclosed lab report showing defendant’s
prints not on counterfeit bill forecloses Brady claim); Flanagan v. Henderson, 496 F.2d
1274, 1276 & n.4 (5th Cir. 1974) (remand for failure to perform sperm typing in rape case).
A witness’s previous identification of someone other than the defendant is impeachment
evidence relevant to the credibility of the witness and the accuracy of his identification and
also may be exculpatory evidence incriminating a third party. See United States v.
Fernandez, 506 F.2d 1200, 1204-05 (2d Cir. 1974) (identification of person other than de
fendant helpful to defense). See also United States ex ret Lucas v. Regan, 503 F.2d 1,3 (2d
Cir. 1974) (defendant may not seek continuance to produce individual initially identified as
bank robber to attack the credibility of eyewitness who later identified defendant instead).
553. See Brady v. Maryland, 373 U.S. 83,87 (1963) (information withheld by prosecutor
relevant to punishment).
554. The defense may use a witness’s inability prior to trial to identify positively the de
fendant to impeach that witness’s in court identification. United States v. Burke, 506 F.2d
1165,1169 (9th Cir. 1974),cert, denied, 421 U.S. 915 (1975); see United Statesex reZ. Lucas
v. Regan, 503 F.2d 1, 3 (2d Cir. 1974) (defendant sought individual initially identified as
bank robber not to inculpate identified individual but to attack credibility of eyewitness
who later identified defendant instead); c/. United States v. Tramunti, 500 F.2d 1334,1349
(2d Cir.), cert, denied, 419 U.S. 1079 (1974) (failure of two witnesses to identify defendant
used as impeachment evidence). A defendant also can use promises of reward or leniency
by the Government to impeach a key witness, and the government’s failure to disclose
such promises may contravene Brady. See United States v. Gugliaro, 501 F.2d 68, 73-74
(2d Cir. 1974) (dictum) (failure to divulge witness’s potentially inconsistent statement as
to relationship with Government violates Brady if reasonable likelihood that failure influ
enced verdict); United States v. McGovern, 499 F.2d 1140, 1142-43 (1st Cir. 1974)
(Government improperly delayed notifying defendant of rewards promised to witness).
Jencks Act statements of government witnesses may also contain impeachment informa
tion, but such statements do not constitute Brady information unless they contain ma
terial evidence clearly favorable to the accused. See 18 U.S.C. § 3500 (1970). Compare
United States v. Badalamente, 507 F.2d 12,16-18 (2d Cir. 1974), cert, denied, 421 U.S. 911
(1975) (letters from key government witness to trial judge claiming prosecutor’s harass
ment considered Brady as well as Jencks material) with United States v. Wertis, 505 F.2d
683, 684-85 ( 5th Cir. 1974) (per curiam) (minor inconsistencies in Jencks statements
tending to impeach government witness do not become Brady information).
555. 498 F.2d376 (2d Cir. 1974).
556. Id. at 377-79.
557. Id. at 379-80. The prosecutor told the defendant that the eyewitness had not
identified him as the robber but did not mention that the eyewitness had identified another

262

The Georgetown Law Journal

[Vol. 64: 167

Upon defendant’s request, the prosecutor must disclose all Brady ma
terial then in his possession.558 A prosecutor’s assertion that the informa
tion sought is unfavorable to the defense does not relieve him of the
burden to submit that evidence to the court;559 the court may examine
such material in camera to determine whether to require disclosure.560 If
nondisclosure of Brady material is revealed after conviction, a post-trial
evidentiary hearing or a habeas corpus hearing may provide a record for
appeal.561

person. The court held that the prosecutor’s incomplete disclosure was grossly inadequate
and in violation of the Brady rule. Id.
In United States ex rel. Lucas v. Regan, in which the defendant did not learn of the eye
witness’s initial identification of another person until the second day of trial, the Second
Circuit held, however, that the trial court had not abused it discretion in denying a motion
for continuance to locate the previously identified person since the defense could have
impeached the eyewitness by use of photographs. 503 F.2d 1,2-3 (2d Cir. 1974).
558. Brady v. Maryland, 373 U.S. 83, 87 (1963); see United States v. Bailey, 503 F.2d
969, 971 (5th Cir. 1974) (per curiam) (defendant’s failure to make written request for dis
closure fatal to appeal). The request need not specify items because the defendant may not
be aware of the exact nature of the Brady material held by the prosecutor. See United
States v. Burke, 506 F.2d 1166, 1168 (9th Cir. 1974), cert, denied, 421 U.S. 915 (1975)
(defense counsel request for “Brady materials” valid).
The constitutional basis of the Brady rule provides some authority to support the sug
gestion that the prosecutor’s duty arises sua sponte if the evidence appears clearly ma
terial. See Giles v. Maryland, 386 U.S. 66, 102 (1967) (Fortas, J., concurring) (conclusion
should not turn on presence of request). But see Hampton v. United States, 504 F.2d 600,
603 (10th Cir. 1974) (request requirement ensures that defendant does not deliberately
withhold request to use nondisclosure for appeal). The prosecutor’s duty to disclose in
cludes all information that he knows of or should have known of in the exercise of due
diligence. See United States v. Pinto, 503 F.2d 718, 723 (2d Cir. 1974) (prosecutor who
knew neither identity of potential witness nor that testimony would be exculpatory
relieved of duty to disclose); Grant v. Alldredge, 498 F.2d 376, 381-82 & n.6 (2d Cir. 1974)
(erroneous lineup identification negligently not disclosed since prosecutor should have
known it would lead to exculpatory evidence); ABA Standards, Discovery and
Procedure Before Trial § 2.1 commentary at 78 (App. Draft 1970) (imputes to prose
cutor possession of evidence known by any government entity participating in investiga
tion and prosecution of case). See generally Comment, Brady v. Maryland and the Prose
cutor's Duty to Disclose, 40 U. Chi. L. Rev. 112,121-25(1972).
559. Flanagan v. Henderson, 496 F.2d 1274,1277 (5th Cir. 1974).
560. See, e.g., United Statesex reL Foye v. LaValle, 499 F.2d 1242, 1244 (2d Cir. 1974)
(remand for in camera hearing to examine report containing alleged Brady material);
Flanagan v. Henderson, 496 F.2d 1274, 1277 (5th Cir. 1974) (remand for supplementary
record and possible in camera examination); cf. United States v. Register, 496 F.2d 1072,
1081 (5th Cir. 1974), cert, denied, 419 U.S. 1123 (1975) (in camera examination confirmed
government’s contention that report lacked exculpatory information). See generally ABA
Standards, Discovery and Procedure Before Trial § 2.1 commentary at 74-75 (App.
Draft 1970) (defendant’s standards of relevance dependent on defense theory and may dif
fer from prosecutor’s Brady determination).
561. See Hampton v. United States, 504 F.2d 600, 603 (10th Cir. 1974) (habeas corpus
hearing denied since allegations that prosecutor suppressed inconclusive test results
vague and incredible); United States v. Gentile, 495 F.2d 626,634 (5th Cir. 1974) (hearing
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Prosecutorial nondisclosure constitutes reversible error only if the de
fendant shows that prejudice resulted.562 The Second Circuit has found
such prejudice from the existence of a significant chance that the undis
closed information either could have induced enough doubt in the jury to
avoid conviction or would have assisted defense counsel.563*In United
States v. Badalamente,^ for example, the Second Circuit held that
undisclosed evidence of the prosecution’s coercion of a government wit
ness to obtain his testimony constitutes prejudicial Brady material since

established that informant’s reservations about defendant’s guilt neither relevant to crime
charged nor favorable to defendant); cf. United States v. Tramunti, 500 F.2d 1334,1349-50
(2d Cir.), cert, denied, 419 U.S. 1079 (1974) (post-trial motion to set aside verdict denied
since defendant on notice of basic facts of Brady material).
On a petition for habeas corpus relief from a state conviction, the district court must
examine the alleged Brady material to determine whether the prosecutor’s nondisclosure
raises a constitutional issue. See United States ex ret Foye v. LaValle, 499 F.2d 1242,
1243-44 (2d Cir. 1974) (remand for hearing on report alleged to contain Brady material);
Flanagan v. Henderson, 496 F.2d 1274, 1277 (5th Cir. 1974) (remand since record insuf
ficient to establish facts relevant to constitutional issue).
562. See United States v. Gugliaro, 501 F.2d 68, 73-74 (2d Cir. 1974) (no prejudice from
failure to disclose since defendant effectively attacked witness’s credibility); United
States v. McGovern, 499 F.2d 1140, 1143 (1st Cir. 1974) (government’s delay in providing
information about rewards to its witness did not prejudice defendant allowed to crossexamine on that issue); United States v. Felts, 497 F.2d 80, 82 (5th Cir.), cert, denied, 419
U.S. 1051 (1974) (failure to supply defendant with information about government rewards
to informant-witness not prejudicial since all information sought was subject of testimony
during trial). A defendant who knows of or has access to the information suffers no
prejudice from the government’s failure to disclose. See United States v. Rivera, 513 F.2d
519, 531 (2d Cir. 1975) (defendant aware that government agent’s disclosed report referred
to coconspirator, not third party); Hampton v. United States, 504 F.2d 600, 603 (10th Cir.
1974) (defendant knew of inconclusive handwriting test results); United States v. Wil
liams, 503 F.2d 995, 998 (2d Cir. 1974) (per curiam) (defendant aware of person who alleged
that no one else was involved yet did not call him as witness); cf. United States v.
Hildebrand, 506 F.2d 406, 409 (5th Cir. 1975) (material consisting of contracts sub
stantially identical to those defendants had signed not exculpatory).
563. United States v. Badalamente, 507 F.2d 12, 17 (2d Cir. 1974),cert, denied, 421 U.S.
911 (1975) (withheld evidence of prosecutor’s coercion of key government witness may
have been determinative in judging witness’s credibility); United States v. Fernandez, 506
F.2d 1200, 1204 (2d Cir. 1974) (skilled counsel could have used reputable informant’s
identification of man other than defendant); Grant v. Alldredge, 498 F.2d 376, 380-81 (2d
Cir. 1974) (prejudice resulted from failure to divulge eyewitness identification of man other
than defendant since it affected defense attorney’s trial preparation). The Second Circuit
acknowledges that its test for prejudice involves the use of hindsight to determine what
might have been useful to the defense. Grant v. Alldredge, supra at 381 n.6. The Fifth Cir
cuit apparently takes a more prospective approach; it has held that the prosecutor’s
failure to inform the defense that one of the government’s key witnesses would be unavail
able for trial does not violate Brady merely because such information might have changed
the defense tactics. United States v. Ramirez, 513 F.2d 72, 74 (5th Cir. 1975) (defendant
waived jury and stipulated to evidence from trial of coconspirator).
564 . 507 F.2d 12 (2d Cir. 1974),cert, denied, 421 U.S. 911 (1975).
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the testimony of the witness might have represented the determinative
factor in the jury’s verdict.565 In reversing the conviction and granting a
new trial because of the violation, the court properly declined to consider
the good faith of the prosecutor.566 The Second Circuit in Grant v. All
dredge567 ruled, however, that the prosecutor’s culpability does affect the
measurement of the materiality of the undisclosed information.568 Thus,
although the good faith of the prosecutor is irrelevant where the informa
tion clearly is material, as the level of prosecutorial culpability increases,
the defense’s burden to show materiality diminishes.569

Rule 16.
Reflecting the trend toward liberal discovery in crim
inal proceedings,570 Rule 16 of the Federal Rules of Criminal Procedure
565. Id. at 17-18. The court noted that undisclosed letters from the government witness
showed either that the prosecutor was harassing him or that he was a liar or deranged.Id.
at 17. The letters undeniably were Jencks Act material, but because the government wit
ness’s credibility was critical to the jury determination, the letters became subject to the
Brady disclosure requirement.Id. at 18.
566. Id. at 18; see Brady v. Maryland, 373 U.S. 83, 87 (1963) (prosecutor’s withholding
favorable evidence violates due process irrespective of prosecutor’s good faith); Flanagan
v. Henderson, 496 F.2d 1274, 1276 (5th Cir. 1974) (remand to determine if withheld evi
dence favorable to accused). Courts do mention the absence of prosecutorial bad faith,
however, in reviewing a finding of no Brady violation. See United States v. Hildebrand,
506 F.2d 406, 409 (5th Cir. 1975) (no prejudice and no evidence of deliberate suppression by
prosecutors where defendants knew of documents sought); United States v. McGovern,
499 F.2d 1140, 1142-43 (1st Cir. 1974) (no prejudice where material disclosed at outset of
trial and prosecutor’s delay not calculated).
567. 498 F.2d 376 (2d Cir. 1974).
568. Id. at 381 (new trial granted where prosecution’s omission negligent); accord,
Woodcock v. Amaral, 511 F.2d 985, 989, 991 n.ll (1st Cir. 1974) (citing Grant v. Alldredge
with approval).
569. Grant v. Alldredge, 498 F.2d 376, 380-81 (2d Cir. 1974). Where the prosecutor’s
misconduct approaches deliberate suppression of evidence favorable to the defense, pro
phylactic considerations requiring reversal become paramount. Woodcock v. Amaral, 511
F.2d 985, 989, 991 n.ll (1st Cir. 1974); see Grant v. Alldredge, supra at 383 (allowing
diminished showing of materiality based in large part on appellate court’s duty to super
vise administration of justice in federal courts).
570. See C. Wright §§ 3251-52 (government’s greater investigative resources provide
rationale for increased discovery by the defendant). Courts this term have emphasized
that discovery of the government’s case may produce more informed pleas and expedite
the criminal justice system. See United States v. Lewis, 511 F.2d 798, 802 (D.C. Cir. 1975)
(fairer administration of justice outweighs chance of perjury arising out of discovery);
United States v. Fallen, 498 F.2d 172, 175 (8th Cir. 1974) (informed defendants more likely
to enter guilty pleas); United States v. Sebastian, 497 F.2d 1267, 1270 (2d Cir. 1974) (pre
trial disclosure of Jencks Act material expedites fair resolution of criminal cases).
The Supreme Court proposed amendments to Rule 16, among others, of the Federal
Rules of Criminal Procedure on April 22, 1974. See Proposed Amendments to Fed. R. Crim.
P., 62 F.R.D. 271, 304 (1974). See generally Comment, Pretrial Discovery Under the Pro
posed Amendments to the Federal Rules of Criminal Procedure, 46 Miss. L.J. 302 (1975).
On July 31, 1975 Congress adopted a variation of the Court’s proposed Rule 16 that per-
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permits the court, on defendant’s motion, to order discovery of relevant

mits broader discovery than the old rule but is not as liberal as the rule proposed by the
Court. Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, §
3, 89 Stat. 374. All of the cases discussed in this section were decided under the preexisting
rule, and subsection citations are to the old rule.
The major change effected by the rule relates to discovery methods. The old rule pro
vided that the court, upon motion of the defendant, could order discovery of specified
items; the new rule requires the Government to permit discovery upon simple request of
the defendant. Compare Fed. R. Crim. P. 16(a) (1) (A) with Federal Rules of Criminal Pro
cedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 374. Similarly, while the
old rule requires a court to consider the government’s motion to order defendant’s dis
closure of items similar to those received by the defense, the new rule provides that when
ever the defendant requests disclosure, he must comply with a government request to dis
close similar items that he intends to introduce as evidence in chief or that an intended wit
ness has prepared. Compare Federal Rules of Criminal Procedure Amendments Act of
1975, Pub. L. No. 94-64, § 3, 89 Stat. 375 with Fed. R. Crim. P. 16(b) (1), (2). These altera
tions make discovery a mandatory procedure accomplished by the parties themselves. The
sanctions available to the court for failure to comply with a discovery order are sub
stantially the same under the new rule as those provided under the old rule. Compare
Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89
Stat. 375 with Fed. R. Crim. P. 16(d)(2).
The new rule also makes some substantive changes concerning the permissible objects
of disclosure. Rule 16(a) (1) (A) permits the discovery of any written or recorded statement
of the defendant that is in the government’s possession. The new rule expands this pro
vision to include the substance of any oral statement the defendant made to someone he
knew to be a government agent at the time he made the statement and that the govern
ment intends to introduce at trial. Compare Federal Rules of Criminal Procedure
Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 374 with Fed. R. Crim. P. 16(a)
(1) (A). Like the old rule, the new rule also requires disclosure of any recorded grand jury
testimony of the defendant; in addition, the new rule defines whose testimony is subject to
this requirement when the defendant is a corporation. Compare Federal Rules of Criminal
Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 374 with Fed. R. Crim.
P. 16(a) (1) (A). Under new Rule 16(a) (1) (B) the defendant also may discover his prior
criminal record; no similar provision existed in the old rule. Rule 16(a) (1) (C), which
regulates disclosure of documents and tangible objects, broadens this class explicitly to
include photographs and expands the number of situations under which the defendant
may request their disclosure. These objects now are discoverable if material to the de
fendant’s preparation of his case, if the Government intends to use them in its case in
chief, or if the materials were obtained from or belong to the defendant; under the old rule
the defendant could discover such items only if his request was reasonable and he could
show the objects were material to the preparation of his defense. Moreover, under the old
rule the defendant could obtain the results or reports of physical or mental examinations
and scientific tests or experiments only if they were made in connection with a particular
case; new Rule 16 (a) (1) (D) deletes the reference to a particular case but makes discovery
contingent on the materiality of the evidence to the defendant’s case or the government’s
intention to introduce such results or reports as evidence in chief at trial.
The new rule allows the court, on motion of either party, to deny, restrict, or defer dis
covery upon a “sufficient showing’’ that such action is necessary. The court may permit
such showing in the form of a written statement that the judge alone will examine.
Compare Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64,
§ 3, 89 Stat. 374 with Fed. R. Crim. P. 16(d) (1). The old rule provided that only the
Government could make such a motion and allowed a subsequent ex parte showing.
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statements by the defendant,571 defendant’s grand jury testimony,571
examinations or test results,573 or reports.574 In addition, if the defendant

571. Fed. R. Crim. P. 16(a) (1). Courts this term have found that several types of
communication constitute a defendant’s statement under Rule 16. See, e.g., United States
v. Rojas, 502 F.2d 1042, 1044-1045 (5th Cir. 1974) (per curiam) (tape of defendant’s
conversation with agent); United States v. Fallen, 498 F.2d 172, 174 (8th Cir. 1974) (writ
ten summaries of government agent’s recollections of defendant’s statements); United
States v. James, 495 F.2d 434, 435-36 (5th Cir.),cert, denied, 419 U.S. 899 (1974) (tapes of
defendant’s statements). Statements need not be verbatim. See United States v. Lewis,
511 F.2d 798, 802 (D.C. Cir. 1975) (agent’s oral summary of conversation with defendant
considered statement of defendant); United States v. Fallen, supra at 174 (written sum
maries of agent’s recollections of defendant’s statements). Moreover, Rule 16(a) (1) is not
limited to statements made by the defendant to government agents. See United States v.
Caldwell,_ F.2d__,__ (D.C. Cir. Dec. 31,1974) (No. 72-1513, at 36) (letter in government’s
possession written by defendant to friend requesting drugs with which to feign mental ill
ness discoverable); United States v. Feinberg, 502 F.2d 1180, 1181 (7th Cir. 1974), cert,
denied, 420 U.S. 926 (1975) (defendant’s statement to government witness considered
statement under Rule 16( a) (1) but excluded from rule because not promptly written or re
corded). If unsure whether particular material constitutes a discoverable statement, the
prosecution should submit the material to the court for in camera examination.See United
States v. Fallen, supra at 174 (improper for prosecutor to decide material not within scope
of discovery). See generally Comment, Loss or Destruction of Evidence, 39 U. Chi. L. Rev.
542, 560-61(1972).
572. Fed. R. Crim. P. 16(a) (3). The defendant need not show particularized need to dis
cover his own recorded grand jury testimony. See United States v. Fallen, 498 F.2d 172,
175 (8th Cir. 1974) (dictum).See generally Note, Discovery by a Criminal Defendant of His
Own Grand Jury Testimony, 68 COLUM. L. Rev. 311, 311-16 (1968). The only significant
limitation on a defendant’s right to obtain his grand jury testimony relating to the offense
charged is the rule that recordation of grand jury testimony is not mandatory. Fed. R.
Crim. P. 6(d); see notes 438-446 supra and accompanying text. Rule 6(e) governs defense
discovery of other testimony before the grand jury. Fed. R. Crim. P. 6(e) (participants in
grand jury proceedings may testify as to those proceedings only in conjunction with
motion to dismiss indictment based on matters occurring before grand jury). See generally
Knudson, Pretrial Disclosure of Federal Grand Jury Testimony. 60 F.R.D. 237, 254-57
(1973).
573. Fed. R. Crim. P. 16(a)(2) (examinations or tests made in connection with the case
and in the custody or control of Government discoverable). See United States v. Badala
mente, 507 F.2d 12, 21 (2d Cir. 1974), cert, denied, _U.S._, 43 U.S. L.W. 3551 (U.S. Apr.
15, 1975) (defendant permitted to discover psychiatric and court records of government
witness); United States v. Miller, 500 F.2d 751, 755 (5th Cir. 1974), cert, granted, 421 U.S.
1010 (1975) (handwriting and fingerprint analyses by government experts discoverable,
but no prejudice in denial where same facts presented in previous trial); United States v.
Bridges, 499 F.2d 179, 185 (7th Cir.),cert, denied, 419 U.S. 1010 (1974) (accidental destruc
tion of hand swab test relieves Government of burden to produce; better rule to permit de
fense expert to observe where testing consumes swabs).
574. Fed. R. Crim. P. 16(a), (b). The defendant cannot broaden the permissible scope of
discovery by his own conduct. See United States v. Munn, 507 F.2d 563, 566 (10th Cir.
1974) (attorney sought discovery of information that uncooperative client refused to
supply). But cf. United States v. Lewis, 511 F.2d 798, 802 (D.C. Cir. 1975) (dictum) (dis
covery may assist attorney where either client’s memory inaccurate or defendant does not
tell attorney all that he remembers).

1975]

Circuits Note: Criminal

267

shows the reasonableness and materiality of the objects sought to his de
fense, a court may order discovery of books, papers, and tangible ob
jects.575 The defendant has no absolute right, however, to obtain govern
ment witness lists576 or to depose government witnesses.577 If a party
fails to comply with a discovery order and to obtain a protective order
permitting noncompliance,578 the court may grant a continuance, exclude
the evidence sought, or take any other action deemed appropriate to
remedy the noncompliance.579 Absent a substantial showing of prejudice,
however, the appellate court need not reverse if the trial court er
roneously refused either to order discovery580 or to grant relief upon the

575. Fed. R. Crim. P. 16(b); see United States v. Baechler, 509 F.2d 13, 15 (4th Cir.
1974) (per curiam) (all draft records dealing with nonregistration unnecessary for ade
quate defense); United States v. Pierce, 505 F.2d 1053, 1056 (1st Cir. 1974) (requested dis
covery of records of 52 selective service registrants with higher induction priority denied
due to administrative disruption).
576. Rule 16 does not require the Government to disclose witness lists except in capital
cases. See United States v. Massingale, 500 F.2d 1224 (4th Cir. 1974) (per curiam) (need
not furnish witness list because kidnapping no longer capital offense); 18 U.S.C. § 3432
(1970) (requiring witness lists in capital cases).
577. See United States v. Williams, 502 F.2d 581, 584-85 (8th Cir. 1974) (per curiam) (no
provision in federal rules to depose government witness); United States v. Fink, 502 F.2d
1, 7 (5th Cir. 1974), cert, denied, 421 U.S. 911 (1975) (no abuse of discretion to deny request
to depose government witness that raises possibility of harrassment); cf. United States v.
Benson, 495 F.2d 475, 479 (5th Cir.), cert, denied, 419 U.S. 1035 (1974) (no error in refusing
to order unwilling witness to confer with defendant during trial). Moreover, Rule 16(b)
expressly excludes government work product from discovery. Fed. R. Crim. P. 16(b); cf.
United States v. Fallen, 498 F.2d 172, 175-6 (8th Cir. 1974) (agent’s transcription of de
fendant’s oral statement not work product).
578. Fed. R. Crim. P. 16(e) (granting trial court discretion to deny discovery or in
spection upon "sufficient showing’’); see United States v. Lynch,_ F.2d_ ,__(4th Cir.
May 6, 1975) (No. 74-1774, at 3) (per curiam) (protective order denying interview with wit
ness upheld where possibility of retaliation shown).
579. Fed. R. Crim. P. 16(g); see United States v. Jackson, 508 F.2d 1001, 1007-08 (7th
Cir. 1975) (indictment properly dismissed where Government failed to comply with order
to produce witness lists and did not seek protective order); United States v. Rojas, 502
F.2d 1042, 1044-45 (5th Cir. 1974) (per curiam) (trial court offered to declare mistrial if de
fendant could repair inadvertently broken tape subject to discovery order so that tape
would be available at retrial); United States v. Bridges, 499 F.2d 179, 185 (7th Cir.),cert,
denied, 419 U.S. 1010 (1974) (no error in refusing to suppress results of test that destroyed
evidence where defendant given test results); United States v. James, 495 F.2d 434, 437
(5th Cir.), cert, denied, 419 U.S. 899 (1974) (no error where defendant failed to request
exclusion of withheld material though material subject to discovery order).
580. See United States v. Miller, 500 F.2d 751, 755 (5th Cir. 1974),cert. denied, 421 U.S.
1010 (1975) (no substantial prejudice from refusal to order discovery since all evidence
sought offered to defendants and introduced at previous trial); United States v. Fallen,
498 F.2d 172, 176 (8th Cir. 1974) (no substantial prejudice from refusal to order discovery
since material later produced and subject to vigorous cross-examination).
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government’s failure to comply with a discovery order.581 The
defendant’s failure to object to nondisclosure or late disclosure of dis
coverable materials and his ability to answer the evidence despite later
disclosure can support a finding of lack of prejudice.582583
The Seventh Cir
cuit in United States v. McCord533 has suggested, however, that the
government’s intentional failure to comply with discovery might negate
the defendant’s need to show prejudice to obtain reversal.584
The problem of what constitutes a relevant written or recorded state
ment by the defendant within the possession, custody, or control of the
Government585 under Rule 16(a) confronted the District of Columbia Cir
cuit this term in United States v. Lewis.S86 To impeach the defendant’s
unexpected testimony, the Government had introduced testimonial evi
dence concerning the defendant’s oral statement to a police officer.587 The
court of appeals held the statement relevant under Rule 16(a) even
though the Government did not use the statement in its case in chief. In
reversing the defendant’s conviction, the court found that the statement
not only impeached the defendant’s credibility but also rebutted a central

581. See United States v. McCord, 509 F.2d 891, 893-94 (7th Cir. 1975) (Government
unintentionally failed to comply with order to disclose government witness’s criminal
record but no prejudice since record thoroughly aired on cross-examination); United
States v. DeLeon, 498 F.2d 1327, 1334 (7th Cir. 1974) (although government destruction of
original notes indefensible, typed memorandum supplied under Jencks Act mitigates
prejudice); United States v. James, 495 F.2d 434, 436 (5th Cir. 1974) (government failure
to disclose existence of ordered tapes until day of trial not prejudicial since no new facts re
vealed).
582. See United States v. Gibson, 513 F.2d 978, 980 (6th Cir. 1975) (per curiam) (de
fendant failed to explain reason for delaying discovery request until after trial); United
States v. Ross, 511 F.2d 757, 761-62 (5th Cir. 1975) (failure to object promptly to alleged
government noncompliance with discovery order and information available to defendant);
United States v. Caldwell,_ F.2d_____ (D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 36-37) (de
fendant failed to object to government’s nondisclosure of his statements and knew of their
contents); United States v. Finnigan, 504 F.2d 1355, 1357 (8th Cir. 1974) (availability of
prosecutor’s entire file including summaries of field notes cures any prejudice from non
disclosure); United States v. Fallen, 498 F.2d 172, 176 (8th Cir. 1974) (counsel’s ability to
conduct vigorous cross-examination of government agent cures prejudice from late dis
closure of discoverable material); United States v. James, 495 F.2d 434, 437 (5th Cir.),
cert, denied, 419 U.S. 899 (1974) (counsel failed to request continuance and admirably
cross-examined witness despite earlier denial of discovery).
583. 509 F.2d 891 (7th Cir. 1975).
584. Id. at 894.
585. Knowledge of defendant’s discoverable statements in the possession of other
government agents is imputed to the prosecuting attorney. Fed. R. Crim. P. 16(a); see
United States v. James, 495 F.2d 434, 435-36 & n.4 (5th Cir.), cert, denied, 419 U.S. 899
(1974).
586. 511 F.2d 798 (D.C. Cir. 1975).
587. Id. at 803.
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element of his defense.588 The court further held that the “written or re
corded” language of the rule should not preclude discovery of the sub
stance of the defendant’s oral, unrecorded statements to arresting of
ficers; to hold otherwise would encourage investigators not to reduce de
fendant’s statements to writing, thereby frustrating pretrial dis
covery.589590
The Seventh and Eighth Circuits also discussed this term the condi
tions within which the defendant may discover his own statements. The
Seventh Circuit in United States v. Feinberg^0 found that Rule 16 does
not allow the defendant to discover his oral, unrecorded statement which
the Government eventually reduces to writing unless the Government
promptly transcribes or records the statement or contemplates recorda
tion at the time the defendant makes the statement.591 Noting that the
defendant made the statement to a government witness, not to a govern
ment agent, the court felt constrained to interpret Rule 16 in light of the
Jencks Act’s prohibition against pretrial disclosure of witness’s state
ments.592 A defendant may not discover a prior statement memorialized
only in the mind of a prospective government witness until after that wit
ness has testified on direct examination.593 The Eighth Circuit held in
United States v. Fallen, 594 however, that Rule 16 does permit discovery of
the defendant’s oral statements to government agents later recorded in
summary fashion.595 Rejecting the government’s contention that such
statements became the witness’s own statements protected by the
Jencks Act, the court reasoned that the liberal thrust of the rules of

588. Id.; cf. United States v. Caldwell,_ F.2d__ ,__(D.C. Cir. Dec. 31, 1974) (No. 721515, at 36) (distinction between substantive and impeachment use of discoverable ma
terial untenable).
589. 511 F.2d at 802. See also United States v. DeLeon, 498 F.2d 1327, 1334 (7th Cir.
1974) (government agent destroyed handwritten notes); ABA Standards, Discovery and
Procedures Before Trial § 2.1 commentary at 62 (App. Draft 1970) (Rule 16 should dis
courage government investigators from destroying their notes).
590. 502 F.2d 1180 (7th Cir. 1974), cert, denied, 420 U.S. 926 (1975).
591. Id. at 1182-83.
592. Id.; see 18 U.S.C. § 3500 (1970). Although Rule 16(a) does not define “statement,”
the Jencks Act defines that word as either a written statement made or adopted by the
witness or a substantially verbatim recording or transcription of an oral statement. 18
U.S.C. § 3500(e) (1970).
593. 502 F.2d at 1182-83. The court noted that Rule 16(b) expressly exempts from pre
trial discovery Jencks Act statements of government witnesses. Id.
594. 498 F.2d 172 (8th Cir. 1974).
595. Id. at 174; see United States v. Finnigan, 504 F.2d 1355, 1357 (8th Cir. 1974)
(dictum) (summary written recording of defendant’s oral statements to agents dis
coverable).
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criminal procedure argued against strict application of the Jencks Act
definition of “statement” to Rule 16.596
Lewis, Feinberg, and Fallen considered together suggest that a de
fendant may rely on Rule 16 to discover statements made to government
agents even if the Government does not immediately transcribe or record
the statements or does not transcribe them in verbatim form. The cir
cuits have split on whether Rule 16 allows discovery of defendant’s state
ments to government witnesses, however, and the conflict between the
Jencks Act and Rule 16 over this issue may turn on whether the witness
is a government agent.
Rule 16(c) permits the court to condition a defendant’s discovery of
materials producible under Rule 16(a)(2) and 16(b) on the defendant’s
agreeing to disclose similar scientific tests, medical reports, and other
evidence that he intends to produce at trial.597598
The guidelines of Rule 16,
however, do not govern prosecutorial discovery of defense materials at
trial. In United States v. Nobles*96 the Supreme Court sanctioned a trial
court’s conditioning introduction of a defense investigator’s impeach
ment testimony on disclosure of his investigative report at the comple
tion of his testimony.599 Rejecting the Ninth Circuit’s finding that the
work product exemption of Rule 16 precluded the prosecution from
seeking discovery of the investigative report at any stage of the trial, the
Court held that discovery rules do not affect the trial court’s power to

596. 498 F.2d at 174-75; see note 592 supra. The court noted that in contrast to the
limited Jencks Act definition of “statement,” Rule 16 fails to qualify the term; Rule 16, for
example, does not require that the defendant’s statement be substantially verbatim. 498
F.2d at 174-75; J. Moore
16.05(1] (erroneous to require verbatim statement). See also
ABA Standards, Discovery and Procedure Before Trial § 2.1, at 62 (App. Draft 1970)
(definition of discoverable defendants’ statements subject to competing considerations);
note 570 supra and accompanying text.
597. Fed. R. Crim. P. 16(c). The court may grant a prosecutor’s reasonable motion for
discovery if the prosecutor shows the relevancy of the material requested to the prepara
tion of the government’s case. Id. Rule 16(c) does not authorize discovery of internal
memoranda or reports made by the defendant, his agents, or prospective defense wit
nesses, id.
598. _U.S_95 S. Ct. 2160 (1975).
599. Id. at __, 95 S. Ct. at 2165-66. Nobles’s defense relied significantly on the
impeachment of eyewitnesses to the bank robbery for which he was charged. Defendant’s
investigator interviewed two prosecution witnesses and was prepared to testify that one
witness had told him that he had seen only the back of the bank robber and that the other
witness had stated that he was unable to differentiate between members of defendant’s
race. Id. at_ , 95 S. Ct. at 2165. The defense attorney refused to produce the investigator’s
report for in camera inspection and editing of irrelevant statements prior to its submission
to the prosecutor at the end of the investigator’s testimony.Id. at_ , 95 S. Ct. at 2165. The
trial court then conditioned the investigator’s testimony on the production of the report.
Id. at—, 95 S. Ct. at 2165.
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supervise evidentiary matters during trial.600 The Court also dismissed
the Ninth Circuit’s reasoning that the privilege against self-incrimination bars prosecutorial discovery of the investigative report, holding that
the fifth amendment privilege is personal to the defendant and does not
protect a third party witness with information relevant to a trial.601
Finally, the Court ruled that a party waives the work product exception
to disclosure of an investigative report once a witness testifies to the
matter at trial.602
The Jencks Act.
The Jencks Act,603 which prevents disclosure of
prior statements of prospective government witnesses until the witness
has testified on direct examination,604 balances the need to protect
government evidence from premature disclosure and to protect govern
ment witnesses from undue influence605 against the defendant’s need to

600. _ U.S. at__ , 95 S. Ct. at 2168-69 & n.8. The Court found that the trial court’s power
to require the defendant to produce evidence within his control to assist the jury in
judging the credibility of the defendant’s witness and in fulfilling its ultimate duty to seek
the truth justified its imposing the condition on the investigator’s testimony. See id. at_ ,
95 S. Ct. at 2167.
601. Id. at_ , 95 S. Ct. at 2167-68; see 501 F.2d 146, 154 (9th Cir. 1974) (Supreme Court
has upheld against claims of fifth amendment violation statutes that limit prosecutorial
discovery of information defense intends to reveal at trial). The Court also rejected a
general claim of inviolability of defense work product because the limited scope of the trial
court’s discovery order did not indicate a ‘‘fishing expedition.”_ U.S. at__, 95 S. Ct. at
2170-71.
602. —U.S. at_ , 95 S. Ct. at 2170-71. Summarizing its treatment of defendant’s con
tentions, the Court concluded that upholding any of the defendant’s arguments would
allow the admission of testimony immune from the adversarial process; the sixth amend
ment right to compulsory process and cross-examination does not permit the defense to
present testimony free from attack. Id. at_ , 95 S. Ct. at 2171.
603. 18 U.S.C. § 3500 (1970). The Jencks Act applies only to trials of criminal prose
cutions brought by the United States. See United States v. 110 Bars of Silver, 508 F.2d
799, 801 (5th Cir. 1975) (per curiam) (Act does not apply to civil forfeiture proceeding);
United States v. Ramirez, 506 F.2d 742, 744 (5th Cir. 1975) (per curiam) (Act does not
apply to pretrial suppression hearing); United States v. Sebastian, 497 F.2d 1267,1268-70
(2d Cir. 1974) (same).
604. 18 U.S.C. § 3500(a) (1970). As a practical matter, the prosecution often discloses
government witnesses’ statements prior to direct examination to expedite the trial. See,
e.g., United States v. Dye, 508 F.2d 1226, 1235 (6th Cir. 1974), cert, denied, 420 U.S. 974
(1975) (Government provided witness’s statements before trial); United States v.
Sanchez, 508 F.2d 388, 396 (5th Cir. 1975) (prosecution routinely discloses entire file prior
to trial). Court-ordered early disclosure of Jencks material, however, may support a man
damus writ. United States v. DeLeon, 498 F.2d 1327,1334 (7th Cir. 1974) (dictum).
605. United States v. Feinberg, 502 F.2d 1180, 1182 (7th Cir. 1974), cert, denied, 420
U.S. 926 (1975) (error to order disclosure of defendant’s statement made to prospective
witness since Jencks Act designed to protect security of witness and integrity of govern
ment evidence).
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obtain material required for effective cross-examination and impeach
ment of government witnesses.606 After direct examination of a prosecu
tion witness and on motion by the defendant,607 the Government must
produce any statement of that witness in the government’s posession608
relevant to the subject matter of the testimony.609 The Jencks Act defini

606. See, e.g., United States v. Prieto, 505 F.2d 8,11 (5th Cir. 1974) (purpose of Jencks
Act to enable defense to impeach government witness, not to strike testimony contrary to
Jencks statements); Krilich v. United States, 502 F.2d 680, 682 (7th Cir. 1974) (IRS net
worth investigative report is Jencks Act material necessary to cross-examine IRS investi
gator-witness); United States v. DeLeon, 498 F.2d 1327,1334 (7th Cir. 1974) (destruction
of Jencks material after order to produce subjects Government to contempt but conviction
affirmed since statements would not have shown inconsistency in witness’s testimony).
Jencks Act material may also be Brady material, which the prosecutor must divulge to the
defendant to satisfy due process requirements. See note 554 supra (application of Brady to
Jencks Act material).
607. 18 U.S.C. § 3500(b) (1970); see United States v. Cleveland, 507 F.2d 731, 737 (7th
Cir. 1974) (government’s failure to produce Jencks material after proper defense motion re
quires new trial); United States v. Burke, 506 F.2d 1165,1168 (9th Cir. 1974), cert, denied,
421 U.S. 915 (1975) (defense failure to request Jencks material makes disclosure un
necessary); United States v. Ramirez, 506 F.2d 742, 744 (5th Cir. 1975) (per curiam) (pre
trial motion for disclosure fails to preserve Jencks claim for appeal); United States v.
Finnigan, 504 F.2d 1355,1357 (8th Cir. 1974) (defense failure to request Jencks material re
lieves Government of duty to disclose); United States v. Washington, 504 F.2d 346, 349
(8th Cir. 1974) (same).
608. 18 U.S.C. §§ 3500(a), (b) (1970); see ABA Standards, Discovery and Procedure
Before Trial § 2.1(d) & commentary at 78 (Tent. Draft 1969) (prosecutor must disclose
all discoverable material in possession of staff, investigators, or those regularly reporting
on a given case). But cf. United States v. Atkinson, 512 F.2d 1235, 1239 (4th Cir. 1975)
(failure to turn over paid informant’s handwritten notes not error since prosecutor and
police never knew of existence of notes until cross-examination).
609. 18 U.S.C. § 3500(b) (1970).
Jencks Act disclosures normally should occur outside the presence of the jury to avoid
any jury inference that evidence is being withheld from them. See United States v. Curry,
512 F.2d 1299, 1302-03 (4th Cir. 1975) (on defense motion for production, purpose of
Jencks Act explained to jury to avoid prejudicial inference).
The Second Circuit held this term that a statement relating to the bias or credibility of a
government witness, although not relevant to the subject matter of the testimony, is
Jencks Act material because it could have influenced the jury significantly. See United
States v. Badalamente, 507 F.2d 12, 17-18 (2d Cir. 1974), cert, denied, 421 U.S. 911 (1975)
(letters from government witness indicating extreme government harrassment and
threats to induce testimony Jencks Act material). But see C. Wright § 417, at 210 (state
ments relating to bias or credibility of witness not Jencks material since they do not relate
to subject matter of testimony).
The government’s mere assertion that the witness’s statement does not relate to the wit
ness’s direct testimony does not satisfy the government’s burden. United States v.
Derrick, 507 F.2d 868, 871 (4th Cir. 1974); see United States v. Cleveland, 507 F.2d 731,
733 n.2 (7th Cir. 1974) (Government cannot withhold Jencks statements on ground that
nondisclosure will not prejudice defendant). If the government witness’s statement con
tains material arguably not relevant to the subject matter of the testimony, the Govern
ment may request an in camera examination by the court. 18 U.S.C. § 3500(c) (1970); see
United States v. Curry, supra at 1306 (in camera examination of tapes on government’s re
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tion of a statement explicitly includes a written statement that is signed,
adopted, or approved by the witness,610 a recording or substantially ver
batim transcription of a witness’s oral statement611 that is written con
temporaneously with the making of the statement,612 and any witness’s
relevant recorded statement to a grand jury.613

quest); United States v. Keller, 512 F.2d 182,186 (3d Cir. 1975) (exercised section of police
report found not relevant to direct testimony after in camera inspection); United States v.
Principe, 499 F.2d 1135, 1138 & n.3 (1st Cir. 1974) (dictum) (if unsure, prosecutor should
deliver statements to the court rather than risk censure, mistrial, or reversal). See also
United States v. Pennett, 496 F.2d 293, 297 (10th Cir. 1974) (providing report with deleted
material meets Jencks requirements since no direct testimony concerning deleted ma
terial). The court usually must determine the relevancy of the statement to the subject
matter of the testimony, not the utility of the statement to the defendant. United States v.
Derrick, supra at 871; United States v. Cleveland, supra at 736; see Erckman v. United
States, 416 U.S. 909, 911-12 (1974) (Marshall, J., with Brennan, J., dissenting from denial
of certiorari). In the case of net worth prosecutions for income tax evasion, however, where
the Special Agent Report may be thousands of pages long, the Seventh Circuit has held
that the Government should give the full report directly to the defendant because of it«
relevance to the government’s entire case and the likelihood of judicial error in massive in
camera inspection. United States v. Cleveland, supra at 736. This rule in the Seventh Cir
cuit applies only prospectively. Krilich v. United States, 502 F.2d 680,682 (7th Cir. 1974).
610. 18 U.S.C. § 3500(e)( 1) (1970). Several courts this term considered what constitutes
a statement under the Jencks Act. See United States v. Burke, 506 F.2d 1165,1167-68 (9th
Cir. 1974), cert, denied, 421 U.S. 915 (1975) (lineup identification is Jencks statement);
United States v. Finnigan, 504 F.2d 1355, 1356 (8th Cir. 1974) (field notes of interviews
with government witnesses not producible because witness had not approved them);
United States v. Gugliaro, 501 F.2d 68, 72-73 (2d Cir. 1974) (FBI report of daily activities
of informant not statement).
611. 18 U.S.C. § 3500(e)(2) (1970); United States v. Curry, 512 F.2d 1299, 1306-07 (4th
Cir. 1975) (untranscribed tapes erroneously withheld but error harmless); United States v.
Finnigan, 504 F.2d 1355, 1356 (8th Cir. 1974) (FBI notes of government witness’s state
ment not discoverable because not substantially verbatim); United States v. Register, 496
F.2dl072,1080-81 (5th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (record of government
witness’s oral confession not discoverable because not substantially verbatim). See also
United States v. Carpenter, 510 F.2d 738, 740 (D.C. Cir. 1975) (per curiam) (tape ac
cidentally erased by magistrate before transcription constitutes Jencks material, but no
prejudice since testimony of previous defense counsel on contents available).
612. 18 U.S.C. § 3500(e) (2) (1970). Compare United States v. Ramirez, 506 F.2d 742,
744 (5th Cir. 1974) (agent’s notes taken during interview with informant Jencks statement
but not requested) with United States v. Polizzi, 500 F.2d 856, 893 (9th Cir. 1974), cert,
denied, 419 U.S. 1120 (1975) (FBI memo on interview during which no notes taken is sum
mary and interpretation, not Jencks statement).
613. 18 U.S.C. § 3500(e) (3) (1970); see United States v. Orbiz, 513 F.2d816,818-19 (1st
Cir. 1975) (motion for unnecessary grand jury minutes not renewed at second trial);
United States v. Wilkinson, 513 F.2d 227, 232 (7th Cir. 1975) (under Jencks Act defense
not entitled to grand jury testimony of individual not among government’s trial wit
nesses). See also United States v. Minkin, 504 F.2d 350, 356 (8th Cir. 1974), cert, denied,
420 U.S. 926 (1975) (Jencks disclosure of grand jury testimony of government witness not
limited to grand jury that indicted defendant, but in camera examination showed testi
mony from other grand jury proceeding not relevant). See generally Knudsen, Pretrial Dis
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If the Government withholds a Jencks Act statement, the trial court
may strike the direct testimony614 or declare a mistrial.615 In United
States v. McSweaney616 the Ninth Circuit held that evidence that a
government agent interviewed a witness and took notes presents a prima
facie showing that a producible Jencks Act statement exists; upon that
showing the Government then must either produce the notes or explain
their absence.617 If the Government discloses a Jencks Act statement
after direct examination, the trial court may grant the defendant a con
tinuance to examine the statement and prepare for its use on crossexamination.618 Although the Act establishes these strict requirements, a
court will not find prejudice from a Jencks Act violation that does not
substantially frustrate the purposes of the Act.619 An appellate court will
judge the trial court’s decision by balancing the risk of prejudice to the

closure of Federal Grand Jury Testimony, 60 F.R.D. 237,252 ( 1974).
Because Rule 6(d) of the Federal Rules of Criminal Procedure does not require recorda
tion of grand jury testimony, a defendant may not be able to invoke the Jencks Act to ob
tain all relevant grand jury testimony. United States v. McCord, 509 F.2d 891, 894 ( 7th
Cir. 1975); United States v. John, 508 F.2d 1134,1142 (8th Cir. 1975).
614. 18 U.S.C. § 3500(d) (1970); see United States v. McCord, 509 F.2d 891, 894 ( 7th
Cir. 1975) (failure to transcribe grand jury testimony for Jencks Act production at trial
does not require striking testimony since stenographic transcription not mandatory);
United States v. Principe, 499 F.2d 1135, 1139 (1st Cir. 1974) (mistrial or striking
testimony not required by belated production of Jencks Act statement). The trial court
must strike the direct testimony if the defendant shows that the government’s omission
amounts to deliberate suppression. United States v. Prieto, 505 F.2d 8,11 (5th Cir. 1974)
(dictum).
615. 18 U.S. C. § 3500(d) (1970); see United States v. Xadalamente, 507 F.2d 12,18 (2d
Cir. 1974), cert, denied, 421 U.S. 911 (1975) (failure to produce Jencks statement requires
new trial). The harmless error rule applies to a court’s failure either to strike the direct
testimony or to declare a mistrial. See United States v. Atkinson, 512 F.2d 1235,1240 (4th
Cir. 1975) (nonproduction of witness’s memo harmless error since no request for pro
duction and cross-examination adequate to protect defendant’s rights). See also United
States v. Carpenter, 510 F.2d 738, 740 (D.C. Cir. 1975) (per curiam) (Act does not require
dismissal when Jencks statements lost or erased where prior defense counsel witnessed
statements at suppression hearing).
616. 507 F.2d298 (9th Cir. 1974) (per curiam).
617. Id. at 300. See also United States v. Ramirez, 506 F.2d 742, 744 (5th Cir. 1974)
(Government need not disclose at suppression hearing agent’s memorandum of interview
with defendant, and defense failed to renew disclosure request at trial).
618. 18 U.S.C. § 3500(c) (1970).
619. See United Sates v. Derrick, 507 F.2d 868, 871 (4th Cir. 1974) (defendant who pos
sessed all information in withheld Jencks statement suffered no prejudice since crossexamination unhampered); United States v. Principe, 499 F.2d 1135, 1139 (1st Cir. 1974)
(recross-examination to deny tactical advantage Government gained by withholding
Jencks Act statements cures prejudice from nondisclosure); cf. United States v. DeLeon,
498 F.2d 1327, 1334 (7th Cir. 1974) (government destruction of evidence, in accordance
with established practice and not attempt to suppress evidence, does not require new
trial)
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defendant against the culpability of the prosecutor.620 Although the de
fendant normally bears the burden of proving substantial prejudice on
appeal, the Seventh Circuit in United States v. Cleveland621 held that the
government’s failure to produce a government agent’s statement re
quires reversal unless it appears clearly that the nondisclosure did not
prejudice the defendant.622 In United States v. Sperling623 the Second Cir
cuit ruled that prejudice results from a prosecutor’s withholding signifi
cant Jencks Act materials if a strong chance exists that the materials, as
developed by skilled counsel, could have induced a reasonable doubt of
guilt in the minds of the jurors.624

620. United States v. Carpenter, 510 F.2d 738, 740 (D.C. Cir. 1975) (per curiam); see
United States v. Badalamente, 507 F.2d 12,16-17,19 (2d Cir. 1974), cert, denied, 421 U.S.
911 (1975) (prejudice to defendant from prosecutor’s withholding of letter from witness to
judge indicating government pressure to testify requires reversal). But see United States
v. Principe, 499 F.2d 1135,1139 (1st Cir. 1974) (dictum) (flagrant government misconduct
warrants reversal regardless of prejudice). If no prosecutorial misconduct occurred, courts
have shown reluctance to reverse a conviction absent a strong showing of risk of prejudice
to the defendant. See United States v. Carpenter, supra at 740 (judicial agents erased tape
of preliminary hearing testimony of government’s only witness; no prejudice where other
Jencks Act statements concerning same criminal act given to defendant); United States v.
Dye, 508 F.2d 1226, 1235 (6th Cir. 1974), cert, denied, 420 U.S. 974 (1975) (government’s
inadvertent failure to produce eight of 19 witness statements creates no prejudice where
undisclosed statements would provide little or no additional valuable information); United
States v. Principe, supra at 1139 (non-disclosure of statement resulted from narrow
reading of Jencks Act; defendant’s ability to recross-examine government witness after
Jencks Act statement disclosed prevented prejudice); United States v. DeLeon, 498 F.2d
1327,1334 (7th Cir. 1974) (indefensible destruction of Jencks material not reversible error
if destruction not motivated by desire to prevent disclosure of damaging evidence).
The Fourth Circuit has held that the vigor of defense counsel’s cross-examination, the
availability of other sources of the government witness's previous testimony, and the wit
ness’s relative unimportance in the government’s case may excuse an unintentional viola
tion of the Jencks Act. United States v. Curry, 512 F.2d 1299, 1307 (4th Cir. 1975); see
United States v. Derrick, 507 F.2d 868, 871 (4th Cir. 1974) (failure to receive two of three
Jencks Act statements did not prejudice cross-examination of government witness). See
also United States v. Finnigan, 504 F.2d 1355, 1357 (8th Cir. 1974) (no prejudice since de
fendant cross-examined with respect to furnished Jencks material and did not make
further request for field notes).
621. 507 F.2d 731 (7thCir. 1974).
622. Id. at 736; see Krilich v. United States, 502 F.2d 680, 686 (7th Cir. 1974). The court
in Cleveland noted that a refusal to produce Jencks statements may infringe on a de
fendant’s constitutional right to cross-examine and confront the witnesses against him.
507 F.2d at 740.
623. 506 F.2d 1323 (2dCir. 1974),cert, denied, 420 U.S. 962 (1975).
624. Id. at 1333 (prejudice found for some defendants, not for others, based on each ap
pellant's ability to use government witness’s letter in cross-examining that witness). The
Second Circuit uses a similar standard to judge Brady violations. See Grant v. Alldredge,
498 F.2d 376,380 (2d Cir. 1974); note 563 supra and accompanying text.
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JOINDER AND SEVERANCE

Several rules govern the joinder of offenses in a federal criminal prose
cution. Rule 8(a) of the Federal Rules of Criminal Procedure permits
joinder of offenses charged against a single defendant that either result
from the same act or transaction625 or are based on two or more trans
actions that form part of a common criminal scheme.626 Rule 13 sanctions
joinder of indictments or informations in a single trial if the Government
could have merged the offenses charged into a single indictment or
information.627 A court also may join offenses of the same or similar
character charged against one defendant.628 Rule 8(b) governs joinder of
both offenses and defendants and permits joinder in the same indictment
or information of defendants who allegedly participated in the same act
or transaction629 or series of transactions.630 The rule prohibits joinder of
625. Fed. R. Crim.P. 8(a); see United States v. Caldwell,_ F.2d_ ,__ (D.C. Cir. Dec. 31,
1974) (No. 73-1513, at 48) (joinder of robbery, assault, murder, felony-murder, and fire
arms violations charges arising out of bank robbery proper); United States v. Keen, 508
F.2d 986, 989 (9th Cir. 1974), cert, denied, 421 U.S. 929 (1975) (offense of hiring third
parties to attempt to destroy vessel properly joined with offense charging subsequent
destruction by defendant himself); United States v. Pietras, 501 F.2d 182, 185 (8th Cir.),
cert, denied, 419 U.S. 1071 (1974) (use of weapon in escape attempt justifies joinder of fire
arm and bank robbery offense); United States v. Walker, 497 F.2d 1051, 1052 (5th Cir.),
cert, denied, 419 U.S. 1037 (1974) (joinder of possession of stolen goods charge with con
spiracy to commit theft proper).
626. See United States v. Barrett, 505 F.2d 1091, 1105 (7th Cir.), cert, denied,. 421 U.S.
964 (1975) (mail fraud, tax evasion, and bribery); United States v. Catena, 500 F.2d 1319,
1326 (3d Cir.),cert, denied, 419 U.S. 1047(1974) (114 counts related to Medicare fraud).
627. Fed. R. Crim. P. 13.
628. See United States v. Hoog, 504 F.2d 45, 49 (8th Cir. 1974), cert, denied, 420 U.S.
961 (1975) (joinder of three offenses of kidnapping for purpose of rape proper); United
States v. Andrino, 501 F.2d 1373, 1375-76, 1379 (9th Cir. 1974) (joinder of three separate
extortion charges proper); United States v. Bragan, 499 F.2d 1376, 1380 (4th Cir. 1974)
(joinder of two wiretapping offenses proper).
629. See United States v. Laca, 499 F.2d 922, 924 (5th Cir. 1974) (single drug trans
action with illegal firearms justifies joinder of defendants); United States v. Donner, 497
F.2d 184, 187 (7th Cir.), cert, denied, 419 U.S. 1047 (1974) (defendants joined on basis of
single destructive raid on Selective Service office).
630. See United States v. Cohen, 516 F.2d 1358, 1363 (8th Cir. 1975) (22 counts of mail
fraud scheme); United States v. Scott, 511 F.2d 15, 16-17 (8th Cir. 1975) (series of bank
robberies); United States v. Caldwell,_ F.2d_ ,__ (D.C. Cir. Dec. 31, 1974) (No. 73-1513,
at 4-5) (two bank robberies on consecutive days); United States v. Papadakis, 510 F.2d
287, 290 (2d Cir.), cert, denied, 421 U.S. 950 (1975) (sequence of narcotics sales); United
States v. Hill, 495 F.2d 1245, 1246 (5th Cir.), cert, denied, 419 U.S. 1052 (1974)
(fraudulently obtained public funds).
To determine whether separate offenses are part of a series of transactions, courts often
look to the extent of overlap in the evidence required to prove the offenses. Compare
United States v. Scott, 511 F.2d 15, 16-18 (5th Cir. 1975) (commonality of proofs and
similar bank robbery patterns involved justifies joinder of both offenses and defendants)
with United States v. Gentile, 495 F.2d 626, 630 (5th Cir. 1974) (severance granted because
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two unrelated offenses even though of a same or similar character, how
ever, against a defendant charged in a multiple defendant indictment.131
Interpreting this prohibition of joinder under Rule 8(b), the Third Circuit
in United States v. Graci*32 held that an indictment for a substantive of
fense against one defendant may not join a multiple defendant indict
ment charging several unrelated offenses; the defendant is entitled to a
separate trial on the unrelated offenses.631
633 In ordering severance of the
632
separate offenses from the multiple defendant indictment, the court in
Graci improperly applied the standards of Rule 8(a) but through a strict
interpretation of these standards reached the same result: the lack of
overlap between any of the elements of the offenses charged in the two
indictments requires dismissal.634 The Third Circuit in Graci also indi
cated for the first time that misjoinder at the outset of a trial requires
automatic reversal.635

Joinder in Conspiracy Trials.
In a complex multi-defendant trial,
each count need not charge each individual defendant so long as each

proof for two counts of sale of different drugs entirely different). But see C. Wright § 142,
at 312 (evidentiary overlap of little value as test for misjoinder).
631. See United States v. Montelongo, 507 F.2d 639, 641 (5th Cir. 1974) (joinder of
heroin indictment against one defendant, although similar in character to marijuana
charges against him and other defendants, improper); United States v. Graci, 504 F.2d
411, 412 (3d Cir. 1974) (joinder of drug offense charged against one defendant with similar
but factually unrelated conspiracy charge against him and another defendant improper).
Two reasons exist to disallow joinder of defendants charged with offenses of the same or
similar character: disparate presentations of evidence to answer unrelated charges in the
same trial does not provide efficient judicial administration; moreover, joining of offenses
merely because of their similar character poses a serious risk of confusing or prejudicing
the jury. Cf. United States v. Scott, 511 F.2d 15, 20 (8th Cir. 1975) (prosecution for
multiple conspiracies presents danger of “prejudicial spillover” to defendant who belongs
to only one conspiracy).
632. 504 F.2d 411 (3d Cir. 1974).
633. See id. at 412.
634. Id. The indictment against both defendants consisted of two counts of selling
stolen government property and one of conspiracy to steal such property. The indictment
against Graci alone charged the sale of an illegal drug. The first indictment required proof
of government ownership, the second of the illegality of the drug. Id. at 411-12. The court
dismissed the multiple defendant indictment after the government’s case but allowed the
prosecution to proceed with the separate charge against the defendant. Id. at 412. See also
United States v. Gentile, 495 F.2d 626, 632-33 (5th Cir. 1974) (charge against one co
defendant for selling LSD severed because not part of series of acts and unrelated to
charges against both defendants relating to sale of PCP).
635 . 504 F.2d at 413. Although the court did not embrace the government’s argument
that the improper joinder constituted harmless error, it avoided a direct ruling on whether
misjoinder ever may amount to harmless error by finding prejudicial error in the crossexamination of the defendant. Id. at 413-14.
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count is part of a series of acts or transactions.636 The Government also
relies on conspiracy counts in complex trials because a conspiracy charge
may allow joinder of offenses that otherwise would be improper;637 a con
spiracy assumes a series of actions for which joinder of defendants is al
lowed.638 Defendants may contest joinder in conspiracy trials on three
grounds. The government’s failure to prove that a defendant’s sub
stantive offense falls within the scope of the conspiracy requires
severance of the charge against the defendant.639 The government’s
failure to prove a properly charged conspiracy at trial also will result in
severance if the defendant can establish prejudice resulting from the
improper joinder.640 Finally, defendants have argued that proof of two
similar but distinct conspiracies, rather than the single conspiracy al
leged, evinces improper joinder.641 In rejecting the argument that proof

636. See, e.g., United States v. Papadakis, 510 F.2d 287, 289-90 (2d Cir.), cert, denied,
421 U.S. 950 (1975) (codefendants charged with only one of two conspiracy counts and
only two of eight substantive offenses properly joined); United States v. Laca, 499 F.2d
922, 925 (5th Cir. 1974) (joinder of defendant charged with drug violation and others
charged with firearms violations arising out of same event proper).
637. See United States v. Curry, 512 F.2d 1299, 1301-02 & n.l (4th Cir. 1975) (joinder of
defendants in charge of drug conspiracy proper although one defendant did not participate
in last substantive offense several weeks after previous deal); United States v. Mayes, 512
F.2d 637, 640-43 (6th Cir. 1975) (joinder of 28 defendants on charge of conspiracy to violate
Dyer Act proper although not every defendant involved in each overt act). The Second
Circuit has criticized the practice of joining large numbers of defendants in one conspiracy
trial rather than trying them in two or more separate conspiracy trials. See United States
v. Miley, 513 F.2d 1191, 1195, 1207 n.10 (2d Cir. 1975); United States v. Sperling, 506 F.2d
1323,1340-41 (2d Cir. 1974).
638. See United States v. Curry, 512 F.2d 1299,1302 & n.l (4th Cir. 1975).
639. See United States v. Graci, 504 F.2d 411, 412, 414 (3d Cir. 1974) (substantive drug
charge improperly joined with unconnected conspiracy counts relating to stolen govern
ment property); United States v. Gentile, 495 F.2d 626, 632-33 (5th Cir. 1974) (LSD sale
unconnected to drug conspiracy severed).
640. Schaffer v. United States, 362 U.S. 511, 516 (1960); see United States v.
Papadakis, 510 F.2d 287, 299-300 (2d Cir.), cert, denied, 421 U.S. 950 (1975) (dismissal of
conspiracy count against one defendant prior to submission of case to jury does not re
quire reversal of subsequent convictions for substantive offenses since no prejudice from
improper joinder demonstrated).
641. See United States v. Efronson, 505 F.2d 104, 105 (5th Cir. 1974) (per curiam)
(evidence showing one defendant involved only in distribution phase of counterfeiting
scheme does not defeat charge of one conspiracy); United States v. Quintana, 508 F.2d
867, 879 (7th Cir. 1975) (Government proved single conspiracy even though not all de
fendants participated in each substantive offense); United States v. Sperling, 506 F.2d
1323,1340 (2d Cir. 1974), cert, denied, 420 U.S. 962 (1975) (evidence proved one conspiracy
to distribute large quantity of narcotics, although not all conspirators known to each
other); United States v. Ortega-Alvarez, 506 F.2d 455 (2d Cir. 1974) (per curiam), cert,
denied, 421 U.S. 910 (1975) (seven defendants, major buyers in heroin scheme, presumed
to know they are part of wide-ranging venture); cf. United States v. Haygood, 502 F.2d
166, 169 n.5 (7th Cir. 1974), cert, denied, 419 U.S. 1114 (1975) (two conspiracies involving
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of two conspiracies alone requires reversal of a conviction, the Second
Circuit has held that defendants have the additional burden of es
tablishing prejudice from such misjoinder.642

Prejudicial Joinder.
A district court has discretion to sever de
fendants or offenses properly joined under Rule 8 if joinder nevertheless
prejudices the defendant in the particular circumstances of the case.643
Although a defendant should make a timely Rule 14 motion for severance
because of prejudice,644 the trial court has a duty to sever sua sponte if
prejudice becomes apparent during the trial.645 Because the decision to

different parties and different factual basis properly not consolidated). But see United
States v. Scott, 511 F.2d 15, 18-19 (8th Cir. 1975) (dictum) (commonality of proof permits
joinder of two conspiracies not a part of series of transactions).
642. United States v. Miley, 513 F.2d 1191,1207-08 & n.ll (2d Cir. 1975).
643. Fed. R. Crim. P. 14; see United States v. Scott, 511 F.2d 15, 18 (8th Cir. 1975)
(satisfaction of requirements of Rule 8 does not restrict defendant’s right to avoid
prejudicial joinder); United States v. Papadakis, 510 F.2d 287, 300 (2d Cir.), cert, denied,
421 U.S. 950 (1975) (Rule 14 picks up where Rule 8 leaves off by permitting severance of
prejudicially joined defendants or offenses after trial begins); United States v. Laca, 499
F.2d 922, 925 (5th Cir. 1974) (satisfaction of Rule 8 requirements does not relieve court of
obligation to determine prejudice under Rule 14).
Claims of prejudice often arise in cases in which offenses of a similar character have been
joined under Rule 8(a). See United States v. Hoog, 504 F.2d 45, 49 (8th Cir. 1974) (three
separate kidnapping offenses); United States v. Bragan, 499 F.2d 1376, 1380 (4th Cir.
1974) (two wiretapping offenses). Joinder of offenses of a similar character has been criti
cized. See Note, Joint and Single Trials Under Rules 8 and 14 of the Federal Rules of
Criminal Procedure, 74 Yale L.J. 553, 560 & n.39 (1965). The ABA Standards would allow
joinder of offenses similar in character, but the defendant would enjoy an absolute right to
sever if desired. See ABA Standards Relating to Joinder and Severance § 1.1 &
commentary at 11, § 2.2(a) & commentary at 29-32 (App. Draft 1968). Under the ABA
standards, the defendant could balance the risk of prejudice from joined offenses against
the convenience of a single trial and possible benefit of concurrent sentences that might
more likely result from a single trial of offenses. See id. § 1.1 & commentary at 10-13.
644. See United States v. Caldwell,_ F.2d__ ,__(D.C. Cir. Dec. 31,1974) (No. 72-1513, at
47) (since defendants knew before trial of inconsistent defenses, severance motion at mid
trial properly denied); United States v. McGrady, 508 F.2d 13, 20 (8th Cir. 1974), cert,
denied, 420 U.S. 979 (1975) (court balanced government interest after 1400 pages of testi
mony against risk of prejudice from codefendant not presenting defense and properly
denied severance).
Failure to move for severance under Rule 14 may foreclose the claim of improper joinder
on appeal.See United States v. Spinella, 506 F.2d 426, 430 (5th Cir. 1975) (dictum) (failure
to make specific motion for severance prior to original trial argues strongly for denial of
motion for new severed trial based on alleged improper joinder where no new reason for
such severance exists).
645. Fed. R. Crim. P. 14; see United States v. Papdakis, 510 F.2d287, 300 (2d Cir.),cert.
denied, 421 U.S. 950 (1975), citing Schaffer v. United States, 362 U.S. 511, 516 (1960);
United States v. Allstate Mortgage Corp., 507 F.2d 492, 496 (7th Cir. 1974) (per curiam)
(dictum),cert, denied, 421 U.S. 999 (1975); United States v. Donner, 497 F.2d 184,195 (7th
Cir.),cert, denied, 419 U.S. 1047 (1974).
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grant severance is solely within the discretion of the trial court,646 the
defendant must sustain a heavy burden on appeal to obtain reversal and
a new trial.647 A showing by the defendant of a greater likelihood of ac
quittal had the trial court severed will not necessarily require reversal of
the defendant’s conviction.648
Defendants typically base their claims of prejudice on a supposed ina
bility of juries to distinguish between individual offenses or de
fendants.649 In finding that district courts have not abused their dis

646. See United States v. Beasley, 513 F.2d 309, 314 (5th Cir. 1975), citing Opper v.
United States, 348 U.S. 84, 95 (1954); United States v. Armocida, 515 F.2d 29, 46 (3d Cir.
1975); United States v. Papadakis, 510 F.2d 287, 300 (2d Cir. 1975), cert, denied, 421 U.S.
950 (1975); United States v. McGrady, 508 F.2d 13, 20 (8th Cir. 1974), cert, denied, 420
U.S. 979(1975).
647. See United States v. Caldwell,_ F.2d_ ,__(D.C. Cir. Dec. 31, 1974) (No. 73-1513,
at 8, 52) (in complex felony-murder trial lasting three weeks, with 52 witnesses and 120
exhibits, appellant failed to show substantial prejudice); United States v. Allstate
Mortgage Corp., 507 F.2d 492, 495-96 (7th Cir. 1974) (per curiam), cert, denied, 421 U.S.
999 (1975) (appellant failed to meet heavy burden); United States v. Larson, 507 F.2d 385,
389 (9th Cir. 1974) (per curiam) (no clear showing of abuse of discretion); United States v.
Ortega-Alvarez, 506 F.2d 455, 458 (2d Cir. 1974) (per curiam), cert, denied, 421 U.S. 910
(1975) (no showing of substantial prejudice); United States v. Barrett, 505 F.2d 1091,1106
(7th Cir. 1975) (reversal for abuse of discretion in denying Rule 14 motion almost nonexis
tent; United States v. Robinson, 503 F.2d 208,214-15 (7th Cir. 1974),cert, denied, 420 U.S.
949 (1975) (no showing of abuse of discretion); United States v. Catena, 500 F.2d 1319,
1326 (3d Cir.), cert, denied, 419 U.S. 1047 (1974) (same); United States v. Laca, 499 F.2d
922, 926 (5th Cir. 1974) (same). To obtain reversal based on denial of severance, a
defendant seemingly has to prove prejudice approaching a due process violation. See
United States v. Burke, 495 F.2d 1226, 1234 & n.8 (5th Cir.), cert, denied, 419 U.S. 1079
(1974) (defendant must show prejudice resulting in denial of fair trial to obtain reversal on
appeal). An appellate court reviews abuse of discretion for failure to grant severance on
the basis of the record at the time the motion was made. See United States v. Pacente, 503
F.2d 543, 546 (7th Cir.) (en banc), rev 'g 490 F.2d 661,cert, denied, 419 U.S. 1048 (1974).
648. See United States v. Papadakis, 510 F.2d 287, 300 (2d Cir.), cert denied, 421 U.S.
950 (1975); United States v. Allstate Mortgage Corp., 507 F.2d 492, 495 (7th Cir. 1974)
(per curiam),cert, denied, 421 U.S. 999 (1975); United States v. Hoog, 504 F.2d 45, 49 (7th
Cir. 1974),cert, denied, 420 U.S. 961 (1975); United States v. Robinson, 503 F.2d 208, 215
(7th Cir. 1974), cert, denied, 420 U.S. 949 (1975).
649. See United States v. Armocida, 515 F.2d 29, 46 (3d Cir. 1975) (claim that ten
defendants in 16 count indictment too complex for jury; insufficient showing of prejudice
to warrant reversal); United States v. Caldwell,_ F.2d__ ,__ (D.C. Cir. Dec. 31, 1974) (No.
73-1513, at 50) (conflicting insanity defenses of joined defendants too complex for jury);
United States v. Miley, 513 F.2d 1191, 1209 (2d Cir. 1975) (prejudice from jury’s trans
ference of guilt from one conspiracy to another); United States v. Mayes, 512 F.2d 637,
644-45 (6th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3629 (U.S. Mar. 3, 1975) (No. 741224) (trial en masse with all conspirators prejudicial to peripheral conspirators); United
States v. Papadakis, 510 F.2d 287, 300 (2d Cir.), cert, denied, 421 U.S. 950 (1975)
(defendant tarred with same brush as codefendants); United States v. Catena, 500 F.2d
1319, 1326 (3d Cir.), cert, denied, 419 U.S. 1047 (1974) (jury’s compromise verdict on over
100 counts of filing fraudulent claims for government Medicare funds illustrates possible
prejudice).
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cretion in denying motions to sever based on prejudice, courts of appeals
consider several factors: the relative equivalence in the amount of evi
dence presented against the defendants;650 the admissibility of evidence
in separate trials had severance been granted;651 severance by the trial
judge of other defendants or offenses during trial;652 cautionary instruc
tions delivered by the trial court to the jury;653 and jury acquittal of one
or more codefendants or of one or more charges in a joined case.654 An

650. See United States v. Capra, 501 F.2d 267, 281 (2d Cir. 1974),cert, denied, 420 U.S.
990 (1975) (evidence against particular defendant in conspiracy case not vastly dis
proportionate to evidence against codefendants). See also United States v. Laca, 499 F.2d
922, 926 (5th Cir. 1974) (violations occurred at same time and place and no disparity in
gravity of offenses charged against joined defendants ).
651. See United States v. Curry, 512 F.2d 1299, 1302 & n.l (4th Cir.),petition for cert,
filed, 43 U.S.L.W. 3645 (U.S. May 29, 1975) (No. 74-1495) (evidence in conspiracy trial
admissible against either defendant in separate trials); United States v. Keen, 508 F.2d
986, 989 ( 9th Cir. 1974) (much of evidence on joined offenses admissible on each count if
tried separately); United States v. Sambrano, 505 F.2d 284, 287 (9th Cir. 1974) (same
evidence admissible at separate trials); United States v. Bragan, 499 F.2d 1376, 1380 (4th
Cir. 1974) (all evidence admissible in separate trials of two wiretap offenses).
652. See United States v. Mayes, 512 F.2d 637, 645 ( 6th Cir. 1975), petition for cert,
filed, 43 U.S.L.W. 3629 (U.S. Mar. 3, 1975) (No. 74-1224) (substantive auto theft offenses
severed from conspiracy charges); United States v. Pietras, 501 F.2d 182, 185 n.l (8th
Cir.), cert, denied, 419 U.S. 1071 (1974) (court severed firearms offense requiring proof of
defendant’s criminal record from bank robbery charge).
653. See United States v. Papadakis, 510 F.2d 287, 300 ( 2d Cir.), cert, denied, 421 U.S.
950 (1975) (instructions carefully distinguished testimony against particular codefendants
in charge to jury); United States v. Larson, 507 F.2d 385, 389 (9th Cir. 1974) (per curiam)
(careful instruction relating evidence to specific counts and elements comprising each
count in conspiracy case); United States v. Braasch, 505 F.2d 139,150 (7th Cir. 1974),cert.
denied, 421 U.S. 910 (1975) (careful instructions allow jury to distinguish between perjury
count joined with related conspiracy offense); United States v. Pacente, 503 F.2d 543, 547
(7th Cir.) (en banc), rev'g 490 F.2d 661 (7th Cir. 1973), cert, denied, 419 U.S. 1048 (1974)
(careful instructions reduce risk of prejudice from joinder of substantive offense and re
lated perjury count); United States v. Capra, 501 F.2d 267, 281 (2d Cir. 1974),cert, denied,
420 U.S. 990 (1975) (instruction not to consider evidence against any defendant once he
had ceased to be a member of conspiracy sufficient protection); United States v. Catena,
500 F.2d 1319, 1326 (3d Cir.), cert, denied, 419 U.S. 1047 (1974) (jury instruction to con
sider each of 100 counts separately adequate); United States v. Laca, 499 F.2d 922, 927
(5th Cir. 1974) (instructions segregating offenses and defendants allows jury to render
intelligent verdict). See also United States v. Polizzi, 500 F.2d 856, 902 (9th Cir. 1974),
cert, denied, 419 U.S. 1120 (1975) (jury instructions on voir dire eliminates any prejudice
from misjoinder).
654. See United States v. Papadakis, 510 F.2d 287, 300-01 (2d Cir.), cert, denied, 421
U.S. 950 (1975) (acquittal on one substantive count and conviction on another proves jury
capable of compartmentalizing verdict); United States v. Larson, 507 F.2d 385, 389 (9th
Cir. 1974) (per curiam) (acquittal on one count in multiple offense trial); United States v.
Braasch, 505 F.2d 139,144 n.5,150 (7th Cir. 1974),cert, denied, 421 U.S. 910 (1975) (four of
15 defendants acquitted on perjury and substantive counts in complex conspiracy case);
United States v. Catena, 500 F.2d 1319, 1325 n.9, 1326 (3d Cir.),cert, denied, 419 U.S. 1047
( 1974) (jury careful to convict on only ten of 114 counts).
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appellate court’s treatment of these factors often reflects its concern for
efficiency in the administration of justice.655656
In United States v. Pacente™* the Seventh Circuit reconsidered en
banc a panel decision that joinder of an extortion count and a perjury
count arising out of the defendant’s grand jury testimony concerning the
substantive count prejudiced the defendant and mandated severance of
the charges for new trials.657 The earlier decision had held that limiting
instructions could not cure the prejudice resulting from the jurors’
knowledge of the grand jury’s belief that the defendant had lied in his
grand jury testimony.658 On rehearing, the court held that jury instruc
tions sufficiently protected against the speculative prejudice.659 In
affirming the finding of no prejudice, the full Seventh Circuit specifically
approved the trial court’s balancing test that weighed the efficient use of
judicial resources against possible prejudice to the defendant.660
In trials of several defendants, one defendant may allege prejudicial
joinder, resulting from any of three considerations: a codefendant’s
refusal to testify at a joint trial,661 the problem of introducing a code655. See, e.g., United States v. Caldwell,_ F.2d__ ,__ (D.C. Cir. Dec. 31,1974) (No. 731513, at 48 & n.130); United States v. Allstate Mortgage Corp., 507 F.2d 492, 496 (7th Cir.
1974) (per curiam), cert, denied, 421 U.S. 999 (1975); United States v. Gentile, 495 F.2d
626, 630 ( 5th Cir. 1974). Courts are particularly reluctant to grant severance if such an
order would force the Government to conduct virtually identical separate trials. See
United States v. Pietras, 501 F.2d 182, 185 (8th Cir.), cert, denied, 419 U.S. 1071 (1974)
(Government should not be required to prove same facts in separate trials); United States
v. Catena, 500 F.2d 1319, 1326 (3d Cir.),cert, denied, 419 U.S. 1047 (1974) (defendant can
not put Government through inconvenience of separate trials for each of 104 counts for
which common records and witnesses required).
656. 503 F.2d 543 (7th Cir. 1974) (en banc), rev’g 490 F.2d 661 (7th Cir. 1973), cert,
denied, 419 U.S. 1048 (1974). Sec Circuits Note: 1973-1974 Term 447-48 & nn. 877-80.
657. 490 F.2d at 664-65.
658. Id. at 664-66. The panel in the first Pacente decision analogized the perjury count
to an ex parte hearsay allegation: since the affiant, the grand jury, is not before the petit
jury to testify on the substantive count, the charge effectively denies the accused his right
to confront and defend the charge. Id. at 664. The court also noted that the perjury indict
ment would have been inadmissible as evidence in a prosecution for the substantive count
alone. Moreover, joinder of the counts tends to shift the burden of proof in the minds of the
jurors from the prosecution to the defendant. Id. The court found the limiting instruction
delivered by the trial court inadequate to prevent any possible prejudice. Id. at 665-66.
659. 503 F.2d at 547-48 & n.7a; accord, United States v. Braasch, 505 F.2d 139, 149-50
(7th Cir. 1974), cert, denied, 421 U.S. 910 (1975) (cautionary instruction renders joinder of
perjury and conspiracy offenses nonprejudicial).
660. 503 F.2d at 549. One commentator has criticized the balancing test approved by
the court in Pacente. See C. Wright § 141, at 305-06 (novel doctrine that fair trial can be
balanced with judicial efficiency).
661. See United States v. Spinella, 506 F.2d 426, 429-30 (5th Cir. 1974) (no prejudice
resulted from denial of codefendant’s severance motion). The defendant must show both
that the codefendant would testify in a separate prosecution of the defendant and that the
codefendant’s testimony would be exculpatory. See United States v. Wilson, 500 F.2d 715,
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fendant’s confession that inculpates the defendant,662 or the code
fendant’s assertion of an inconsistent defense.663664
The District of
Columbia Circuit confronted the issue of prejudice arising from incon
sistent defenses of codefendants in United States v. Caldwell.*“ Because
expert testimony by one defendant tended to discredit the insanity
theory of his codefendant,665 the trial court excluded a major portion of
the potentially prejudicial testimony.666 In approving exclusion of the ex
pert testimony, the District of Columbia Circuit relied on evidentiary
considerations, finding no sufficient factual basis to allow admission of a
720-21, 726-27 (5th Cir. 1974) (no showing that codefendant actually would testify in
separate trial or have favorable testimony); United States v. Georvassilis, 498 F.2d 883,
885-86 (6th Cir. 1974) (proof that codefendant might testify or might present evidence that
would cast doubt on the verdict insufficient to require severance); United States v. Burke,
495 F.2d 1226, 1234 (5th Cir.), cert, denied, 419 U.S. 1079 (1974) (codefendants’ affidavit
failed to state substance of offered testimony and defendant failed to demonstrate that
codefendants would testify only at severed trial and that codefendants’ testimony would
be exculpatory).
The Fifth Circuit requires that favorable testimony of a codefendant must be more than
purely cumulative, of negligible weight, or of little probative value. See United States v.
Cochran, 499 F.2d 380, 392 (5th Cir.),cert, denied, 419 U.S. 1026 (1974) (testimony merely
for impeachment on a collateral matter).
662. See United States v. Bruton, 391 U.S. 123, 127-28 (1968). The Court inBruton held
that if a codefendant does not take the stand, the introduction of his confession implicat
ing the defendant violates the defendant’s sixth amendment right to confront the witness
against him. Id; see Circuits Note: 1973-1974 Term 449-50 & nn.887-88. The Court de
termined that either all references to the defendant in the codefendant’s statement must
be deleted or the defendant’s trial must be severed. 391 U.S. at 131-32,134 n.10; see United
States v. English, 501 F.2d 1254, 1263 (7th Cir. 1974), cert, denied, 419 U.S. 1114 (1975)
(references to defendant deleted); United States v. Wilson, 500 F.2d 715, 721 (5th Cir.
1974) (same).
663. See United States v. Hodges, 502 F.2d 586, 587 (5th Cir. 1974) (per curiam) (incon
sistencies in defense theories not great enough to warrant reversal of trial court’s denial of
severance); United States v. Georvassilis, 498 F.2d 883, 885 (6th Cir. 1974) (initial motion
for severance based on inconsistent defenses never pressed).
664. _F.2d_(D.C. Cir. Dec. 31,1974) (No. 72-1514).
665. One defendant, Timm, claimed that he suffered from acute and longstanding de
pendency needs which, coupled with the other defendant’s (Caldwell) great influence over
him, led to his participation in the robberies.Id. at_ (No. 72-1514, at 10, 37). Caldwell at
tempted to show that he was afflicted with a “conversion hysteria”—a deep-seated com
plex which, in leading him to seek punishment from other people, took the form of law
breaking in the hope of being caught. Id. at _ (No. 72-1514, at 10). Caldwell claimed
prejudicial joinder because Timm’s defense placed upon him chief responsibility for the
crimes. Id. at_ (No. 72-1514, at 49 n.134). Timm’s introduction of expert psychiatric testi
mony as to Caldwell’s leadership in the offenses would have weakened Caldwell’s con
tention that he lacked mental soundness.
666. Id. at_ (No. 72-1514, at 37-38). The trial court excluded expert testimony prof
fered by Timm to support his contention that he was subject to Caldwell’s leadership and
also restricted the testimony of two other psychiatrists presented by Timm by refusing to
let either expert refer specifically to Caldwell. Id. at_ (No. 72-1514, at 37-38, 44-45, 47 &
n.128).
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psychologist’s testimony.667 Responding to the defendant’s argument for
severance on the basis of prejudice, the court observed that the trial
court’s order adequately reduced the potential conflict between the de
fense theories.668
COMPETENCY TO STAND TRIAL

The Constitution669 and a federal statute670 prohibit the prosecution of
a defendant who is mentally incompetent. The Supreme Court has inter
preted the statutory standard for competency to stand trial671 to require
that a defendant have both a rational and factual understanding of the
proceedings and the present ability to consult with his attorney with a
reasonable degree of understanding.672
667. Id. at_(No. 72-1514, at 40).
668. Id. at_ (No. 72-1514, at 49 & n.134). In finding no abuse of discretion in the trial
court’s denial of severance, the court also cited the defendant’s tardiness in not moving for
severance until the middle of the trial. Id. at_ (No. 72-1514, at 47); see notes 644-648
supra and accompanying text. Timm’s motion came during the conference at which the
court restricted his expert testimony, however, when the possibility of prejudice first ap
peared, id. at_ (No. 72-1514, at 47). As a direct response to the trial court’s evidentiary
ruling, the motion for severance hardly seems tardy.
669. U.S. Const, amends. V, XIV; see Pate v. Robinson, 383 U.S. 375, 378 (1966);
United States v. Caldwell,_ F.2d__,__(D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 24-25)
(trial court complied with due process by inquiring into defendant’s competency before
trial and after suicide attempt during trial; conviction upheld); Rose v. United States, 513
F.2d 1253, 1255 (8th Cir. 1975) (per curiam) (trial court’s reliance on prior state adjudica
tion of competence and refusal to consider competency issue either at beginning of trial or
upon motion to vacate judgment violate defendant’s due process rights). But cf. Knight v.
Estelle, 501 F.2d 963, 965 (5th Cir. 1974) (parolee need not be competent at time of parole
revocation hearing where fact justifying revocation undisputed). A defendant who is
incompetent to stand trial is incapable of waiving his statutory or constitutional rights.
See Pate v. Robinson, supra at 384 (incompetent defendant cannot waive competency
hearing); Pruitt v. Cunningham, 511 F.2d 1398 (4th Cir. 1975) (No. 75-1227, at 4)
(unpublished opinion) (per curiam) (abandonment of appeal by incompetent defendant not
a knowing waiver); United States v. David, 511 F.2d 355, 360-62 (D.C. Cir. 1975) (dictum)
(waiver of jury trial by incompetent defendant ineffective). See also United States v.
Polisi, 514 F.2d 977, 980 (2d Cir. 1975) (on remand for determination of defendant’s
competency to stand trial, court may consider previously unasserted insanity defense).
670. 18 U.S.C. § 4244 (1970).
671. See id. (accused must be unable to understand proceedings or to assist properly in
defense to be adjudged incompetent).
672. Dusky v. United States, 362 U.S. 402 (1960) (per curiam); see United States v.
David, 511 F.2d 355, 360 (D.C. Cir. 1975) (trial court’s failure to question attorney as to de
fendant’s ability to aid in defense necessitates new trial because evidence insufficient on
validity of waiver of jury trial right). See also Malinauskas v. United States, 505 F.2d 649,
654 (Sth Cir. 1974) (test of competency for trial same as test of ability to plead guilty
voluntarily under Rule 11 of Federal Rules of Criminal Procedure).
The ability to assist in one’s defense does not require an understanding of the legal is
sues involved; rather, the defendant must be able to assist in the presentation of the
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In federal proceedings, any party may move for a psychiatric examina
tion of the defendant to determine his competency to stand trial, and the
court may order an examination sua sponte.673 Courts this term con
sidered the defendant’s psychiatric history, lay evidence of behavior, and
his conduct during the judicial proceedings in determining whether rea
sonable cause existed to order a psychiatric examination.674 A positive
finding in the psychiatrist’s report indicating incompetency requires the
court to order a hearing to determine the defendant’s competency to
stand trial.675 Neither a finding of competency nor any statement made
by the defendant in a competency hearing may be used by the prosecu
tion to prejudice the defendant’s insanity defense at trial.676677
The Supreme Court and the District of Columbia Circuit this term con
sidered cases involving the effect of an attempted suicide during trial by
the defendant on his competency to stand trial; both courts concluded
that a suicide attempt may raise the issue of the defendant’s competency
but is not dispositive. In Drope v. Missouri^ the Supreme Court held
that the defendant’s suicide attempt coupled with his prior behavior cre

factualcase. United States v. Caldwell,_ F.2d__ ,_ (D.C. Cir. Dec. 31,1974) (No. 72-1513,
at 26 & n.63) (dictum); see United States v. Ring, 513 F.2d 1001, 1010 n.6 (6th Cir. 1975)
(dictum) (defendant’s amnesia may impair factual presentation).
673. 18 U.S.C. § 4244 (1970); cf. Crenshaw v. Wolff, 504 F.2d 377, 378 (8th Cir. 1974),
cert, denied, 420 U.S. 966 (1975), citing Pate v. Robinson, 383 U.S. 375, 385 (1966)
(substantial evidence indicating defendant’s incompetency invokes judicial duty to
conduct competency hearing sua sponte).
674. See, e.g., Drope v. Missouri, 420 U.S. 162, 172 n.9, 179-80 (1974) (defendant’s
history of eccentric behavior, his attempt to choke wife, and his attempted suicide during
trial warrant competency examination); United States v. Polisi, 514 F.2d 977,978 (2d Cir.
1975) (prior diagnosis of psychotic condition by Marine Corps and sentencing report con
taining diagnosis of schizophrenia require remand for competency examination); Rose v.
United States, 513 F.2d 1251,1254 (8th Cir. 1975) (per curiam) (history of hospitalization
for illness and prior finding of incompetence to stand trial on unrelated charge constitute
reasonable cause to order examination); Rand v. Swenson, 501 F.2d 394, 395 (8th Cir.
1974) (per curiam) (district court’s order of new trial proper since insistence of counsel at
trial as to defendant’s irrational behavior raised bona fide doubt as to competency). In
Rose v. United States the Eighth Circuit stated that an examination will be refused only
when the motion requesting examination is frivolous or made in bad faith. 513 F.2d at
1255.
675. 18 U.S.C. § 4244 (1970). The court may order a hearing notwithstanding a
psychiatric finding of competency. See United States v. Hoog, 504 F.2d 45, 49 (8th Cir.
1974),cert, denied, 420U.S. 961(1975).
676. 18 U.S.C. § 4244 (1970); see United States v. Davis, 496 F.2d 1026, 1029 (5th Cir.
1974) (defendant’s introduction of finding of incompetency at previous trial as part of in
sanity defense does not waive section 4244 prohibition against government introduction of
earlier finding of competency). See also United States v. Davis, 513 F.2d 319, 321 (5th Cir.
1975) (court properly prevented defendant from introducing prior finding of incompetency
as part of insanity defense).
677. 420 U.S. 162(1974).
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ated sufficient doubt as to his competency that the trial court’s failure to
order further inquiry amounted to a denial of due process.678 The
Supreme Court observed that notwithstanding a defendant’s irrational
behavior, a trial court may determine that the defendant is competent by
observing him at trial.679 The defendant’s absence from a good portion of
his trial, however, prevented the court in Drope from making such an
independent determination of competency.680 Noting the difficulties in
determining the defendant’s competency at a trial which took place six
years earlier, the Court ordered a new trial.681 The District of Columbia
Circuit held in United States v. Caldwell™2 that an attempt to commit
suicide during trial does not necessarily indicate that the defendant is no
longer cognizant of his role in the proceedings.683 The suicide attempt did
raise the issue of the defendant’s competency, but medical and lay testi
mony at the competency hearing established a finding of competency.684

MOTION FOR CONTINUANCE

A motion for continuance is addressed to the sound discretion of the
trial court.685 In considering a defendant’s motion for continuance, a trial
court will consider such factors as the timeliness of the motion,686 the
likelihood that the continuance will remedy the situation allegedly neces-

678. Id. at 180-82.
679. Id. at 181.
680. Id. at 180-82.
681. See id. at 182-83. Whether a hearing conducted after trial to determine competency
at the time of trial, a nunc pro tunc hearing, can protect the defendant’s rights effectively
depends on the evidence available concerning the defendant’s competency at the time of
trial. See id. at 183; United States v. Polisi, 514 F.2d 977, 980 (2d Cir. 1975) (availability
of presentence report suggesting incompetency permits district court to order another
examination or hold hearing); Rand v. Swenson, 501 F.2d 394, 395-96 (8th Cir. 1974) (per
curiam) (failure to collect evidence on competency during trial renders retroactive
determination impossible and necessitates new trial).
682. __F.2d_(D.C. Cir. Dec. 31,1974) (No. 72-1513).
683. Id. at _ (No. 72-1513, at 26).
684. Id. at_(No. 72-1513, at 27-28).
685. Avery v. Alabama, 308 U.S. 444, 446 (1940); see United States v. Miller, 508 F.2d
444, 452 (7th Cir. 1974); cf. In re Special Grand Jury Proceeding (Lufman v. United
States), 500 F.2d 1283, 1287 (7th Cir. 1974) (motion to continue grand jury proceeding);
United States v. Bragan, 499 F.2d 1376,1378 (4th Cir. 1974).
686. See United States v. Harper, 505 F.2d 924,925 (5th Cir. 1974) (motion for continu
ance for drug analysis made six days before trial properly denied); United States v. Pinto,
503 F.2d 718, 722 (2d Cir. 1974) (denial of motion of counsel made four days before trial re
questing time to prepare proper since defendant had been warned repeatedly to retain
counsel).
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sitating the continuance,687 the culpability of the defendant in contribut
ing to the need for the continuance,688 and the importance of additional
materials sought during a continuance for further discovery.689 An
appellate court will review a trial court’s denial of a motion for continu
ance by considering all of the circumstances present when the defendant
made the motion690 and will reverse only upon a showing of abuse of dis
cretion resulting in clear prejudice to the defendant.691692
In Gavino v.
McMahon^2 the Second Circuit found such an abuse of discretion in the
687. See United States v. Snyder,_ F.2d__,__(5th Cir. Dec. 16, 1974) (No. 74-1316, at
1719) (lack of showing that continuance would enable defendant to locate fugitive coin
dictee justified denial of continuance); cf. United States v. Barrett, 505 F.2d 1091, 1099
(7th Cir. 1974), cert, denied, 421 U.S. 964 (1975) (motion for continuance based on pretrial
publicity denied where defendant public figure at no time would be free of publicity and
where defendant had thorough voir dire); United States ex rel. Lucas v. Regan, 503 F.2d 1,
2-3 (2d Cir. 1974), cert, denied, 420 U.S. 939 (1975) (denial of continuance to locate
individual mistakenly identified by victim not improper since likelihood of location remote
and photograph would serve purpose).
688. See United States v. Curry, 512 F.2d 1299, 1302 (4th Cir. 1915), petition for cert,
filed, 43 U.S.L.W. 3645 (U.S. May 29, 1975) (No. 74-1495) (defendant who made no effort
to retain counsel until one week before trial not entitled to continuance); United States v.
Pinto, 503 F.2d 718, 722 (2d Cir. 1974) (court properly denied continuance to defendant
who was warned twice in four months prior to trial to obtain counsel but failed to do so).
689. See United States ex rel Lucas v. Regan, 503 F.2d 1,3 (2d Cir. 1974), cert, denied,
420 U.S. 939 (1975) (continuance to obtain subpoenaed psychiatric records properly denied
where counsel took no steps to secure compliance with subpoena and could not inform
court of significance of records). The motion for continuance to permit further discovery
must demonstrate previous efforts to obtain the evidence. See id.; United States v.
Burden, 497 F.2d 385, 386-87 (8th Cir. 1974) (motion for continuance to obtain marijuana
analysis properly denied where counsel failed to exhaust discovery procedures).
690. See United States v. Bragan, 499 F.2d 1376,1378-79 (4th Cir. 1974) (denial of mo
tion for continuance of trial date to substitute new counsel with special expertise no abuse
when defendant already represented by competent counsel and provision made for par
ticipation of expert counsel at pretrial stage); cf. In re Special Grand Jury Proceeding
(Lufman v. United States), 500 F.2d 1283, 1286-87 (7th Cir. 1974) (denial of motion for
continuance of grand jury proceeding proper absent showing of how much additional time
required, why further attorney-client conference necessary, or why short recess would be
insufficient). Although the motion should state the grounds supporting it, the failure to
state specific reasons will not be fatal if other factors in the record furnish a basis for
review. See Drope v. Missouri, 420 U.S. 162, 164-65, 175-77 (1974) (petitioner’s inartfully
drawn motion did not state grounds but court could infer from pretrial statements of de
fense counsel that reason for request was to determine competency to stand trial).
691. See United States v. Miller, 508 F.2d 444, 451-52 (7th Cir. 1974) (denial of continu
ance requested by counsel appointed two days before trial abuse of discretion resulting in
clear prejudice); United States v. Fink, 502 F.2d 1, 6 (5th Cir. 1974), cert, denied, 421 U.S.
911 (1975) (denial of continuance not abuse where narcotics agent’s testimony rebutting
entrapment defense did not justifiably surprise defendant); United States v. Frattini, 501
F.2d 1234, 1237-38 (2d Cir. 1974) (denial of overnight continuance to allow late-arriving
witness to testify no abuse); cf. In re Special Grand Jury Proceeding (Lufman v. United
States), 500 F.2d 1238, 1286-87 (7th Cir. 1974) (no abuse of discretion to deny motion for
continuance of grand jury proceeding based solely on busy schedule of defense counsel).
692. 499 F.2d 1191 (2dCir. 1974) (percuriam).
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trial court’s denial of a continuance and its revocation of defendant’s bail
after setting a trial date only six weeks after arraignment for a multiple
defendant trial.693 Although recognizing that the trial court relied on a
formal District Plan for Achieving Prompt Disposition of Criminal
Cases, the Second Circuit observed that the Plan did not permit the trial
court to “ride roughshod’’ over a defendant’s right to prepare for trial.694
The denial of continuance may impact significantly a defendant’s
constitutional rights. The Fourth Circuit has recognized that denial of a
continuance may jeopardize a defendant’s right to assistance of counsel
but has held that the sixth amendment does not give a defendant the
absolute right to hold a trial in abeyance while he replaces a competent
attorney;695 proper consideration of a motion for continuance requires
balancing the need to have the case progress with the defendant’s need
for adequate time to prepare.696697
The Fourth Circuit also discussed this
term the usefulness of a continuance to protect a defendant’s sixth
amendment right to a fair trial. In United States v. Abbott Labora
tories^1 the district court had dismissed an indictment against the de
fendants because the government’s pretrial publicity had infringed upon
their rights to a fair trial; the district court found that a continuance
would have prejudiced defendants’ rights to a fair and speedy trial.698 The
Fourth Circuit reversed, holding that a continuance possibly could have
cured the prejudicial pretrial publicity.699
693. Id. at 1196. When informed that defendant’s retained attorney was engaged in a
murder trial expected to continue until after defendant’s trial began, the trial judge re
voked defendant’s bail in order to bring defendant before the court and appoint new
counsel to assure that the trial would start on the established date; that d/^te came only six
weeks after arraignment and two weeks after extensive discovery proceedings. Id. at 119395.
694. Id. at 1196. The United States Attorney had supported the motion for a continu
ance, noting that denial of the motion could deny defendant effective assistance of counsel
ed. at 1193.
695. See United States v. Bragan, 499 F.2d 1376, 1379 (4th Cir. 1974). See also United
States v. Miller, 508 F.2d 444, 451-52 (7th Cir. 1974) (denial of continuance to provide
counsel appointed only two days before trial time to prepare denies right to effective as
sistance of counsel).
696. See United States v. Bragan, 499 F.2d 1376,1379 (4th Cir. 1974). The defendant in
Bragan had retained an additional attorney with special expertise in wiretapping cases
who had a previous commitment on the date set for trial. The trial court postponed the
pretrial hearing to allow the new counsel time to prepare and argue the wiretapping issues
but would not change the trial date. At trial, defendant was represented by competent
counsel and no new issues were raised. Id. at 1378.
697. 505 F.2d656 (4th Cir. 1974), cert, denied, 420 U.S. 990 (1975).
698. Id. at 570.
699. Id. at 573. That the need for the continuance resulted from the government’s
wrongful conduct weighed heavily against its grant but was not a conclusive factor. Id.
The court observed that the availability of a continuance and other remedies placed an in
creased burden on the defendant to prove actual prejudice from the pretrial publicity that
would warrant dismissal. Id.

1975]

Circuits Note: Criminal

289

JURY SELECTION

Challenges to the Array.
The Constitution700 and the Jury
Selection and Service Act of 1968701 provide the bases for challenges to
the composition of grand or petit jury arrays. In order to state a constitu
tional challenge under the fourteenth amendment, a defendant must pre
sent a prima facie case of discrimination in the selection of jurors702
against a cognizable class.703704
In Leggroan v. Smith,104 for example, the
700. U.S. Const, amends. VI, XIV; see Taylor v. Louisiana, 419 U.S. 522, 537-38 (1975)
(petit jury array found to violate petitioner’s sixth amendment right to jury trial); Leg
groan v. Smith, 498 F.2d 168, 171 (10th Cir. 1974) (petit jury selection system found to
exclude systematically identifiable segment of community, nonfreeholders, in violation of
fourteenth amendment).
A federal defendant waives his right to challenge a grand jury array in a habeas corpus
proceeding if he does not raise a timely objection, cannot show good cause for his failure to
object, and cannot establish resulting prejudice from his failure. Davis v. United States,
411 U.S. 233, 242-45 (1973); see Fed. R. Crim. P. 24(b)(2). The Fifth Circuit indicated this
term that a finding of waiver under state law precludes a state defendant from challenging
discriminatory grand jury selection in a federal habeas corpus proceeding absent a show
ing of good cause. See Eggleston v. Estelle, 513 F.2d 758, 762 (5th Cir. 1975) (remand for
determination of waiver under state law and its effect on defendant’s ability to seek federal
habeas corpus relief); Van Eaton v. Wainwright, 508 F.2d 849, 853 (5th Cir. 1975)
(petitioner’s claim of good cause for failure to make timely challenge requires remand on
issue of waiver under state statute granting relief for cause); Aaron v. Capps, 507 F.2d
685, 686-87 (5th Cir. 1975) (existence of waiver under state law and petitioner’s failure to
satisfy good cause exception bar federal habeas relief); Wilson v. Estelle, 504 F.2d 562,563
(5th Cir. 1974) (finding of waiver under state law and absence of facts justifying relief from
waiver bar federal habeas relief). See also Hairston v. Cox, 500 F.2d 584, 585 (4th Cir. 1974)
(waiver issue not considered in federal habeas corpus proceedings where state court heard
habeas proceeding on merits). See gene rally Annot.,33L. Ed. 2d 783 (1973).
701. 28 U.S.C. §§ 1861-74 (1970). See generally Note, The Jury Selection and Service
Act, 4 St. Mary s L.J. 470 (1972); Annot., 17 A.L.R. Fed. 590 (1973).
702. See, e.g., Virgin Islands v. Navarro, 513 F.2d 11,18 (3d Cir. 1975) (defendant’s oral
statement at trial that jury array did not reflect Puerto Rican segment of population failed
to establish prima facie case of discrimination); Leggroan v. Smith, 498 F.2d 168, 170
(10th Cir. 1974) (petitioner’s showing that jury selection rolls include only registered
voters whose names appear on real property assessment rolls establishes prima facie case
of discrimination). The state statutory jury selection procedure need not be discriminatory
on its face; the discrimination may arise as a result of the application of the selection
scheme. See Leggroan v. Smith, supra at 171 (statute that requires arrays to be drawn
from property—both personal and real—assessment lists not discriminatory; selection of
arrays in practice only from real property lists constitutes purposeful discrimination).
703. See, e.g., United States v. Geelan, 509 F.2d 737, 741 (8th Cir. 1974) (18-20 year
olds, excluded because of delay in implementing amendment to Jury Selection Act re
quiring their inclusion, not cognizable class); United States v. Hill, 500 F.2d 733, 738 (5th
Cir. 1974), citing Hamling v. United States, 418 U.S. 87 (1974) (young adults and Latin
Americans newly arrived in the country excluded from service despite recent registration
for voting because jury wheel from which selection made updated only periodically not
cognizable class); Leggroan v. Smith, 498 F.2d 168,170 (10th Cir. 1974) (nonfreeholders a
cognizable class). See generally Note, The Constitutionality of Excluding Young People
From Jury Service, 29 Wash. & Lee L. Rev. 131 (1972).
704. 498 F.2d 168 (10th Cir. 1974).
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Tenth Circuit held a jury selection system that, as applied, excluded non
freeholders violated the defendant’s due process and equal protection
rights.705 The court rejected the state’s justification for exclusion, that
real property owners would be more likely to appear for jury duty, as
insufficient to outweigh the interests of defendants disadvantaged by the
classification.706
The Supreme Court this term in Taylor v. Louisiana707 held that a jury
chosen from a fair cross section of the community is fundamental to the
sixth amendment right to a fair and impartial jury.708 Finding a
Louisiana jury selection system that excluded women from jury duty
unless they filed with the court a declaration of availability and desire to
be considered for jury duty to be violative of the defendant’s sixth
amendment rights, the Court in Taylor reversed the defendant’s convic
tion.709 In a companion case the Court determined that the Taylor
decision would have prospective application only.710
The Jury Selection and Service Act of 1968 requires that each federal
district court devise a plan to select grand and petit juries randomly from
a fair cross section of the community.711 The Act prohibits exclusions
705. Id. at 171.
706. Id. The court stated that the exclusion of nonfreeholders from the jury selection
process reduced the number of women, young people, poor people and minorities, and that
the exclusion of a large segment of the community removes desirable qualities of human
nature and experience from prospective juries. Id.
707. 419 U.S. 522 (1975).
708. Id. at 530, 538. The Court also reaffirmed the proposition that defendants are not
entitled to a jury of a particular composition. Id. at 538.
709. Id. at 523 & nn.l & 2, 537. The state stipulated that, as a result of the operation of
the Louisiana constitution and jury selection provisions of state law, no more than 10 per
cent of the array in the parish where the trial was held were women. Id. at 524. During an
11 month period in 1972 only 12 of the 1,800 persons drawn for petit juries were women. Id.
The Court rejected Louisiana’s contention that, as with equal protection challenges, a
showing of a rational basis for the system would render it constitutionally adequate;
“merely rational grounds’’ will not excuse the exclusion of a distinctive class representing
53 percent of all eligible jurors. Id. at 534.
710. Daniel v. Louisiana, 420 U.S. 31, 32-33 (1975) (per curiam). The Court reasoned
that the retrial of a substantial number of convicts would do little to vindicate the sixth
amendment interests at stake and would have a substantial negative impact on the
administration of justice. Id.
711. § 101, 28 U.S.C. § 1863 (1970). The plan must specify those groups of persons that
shall be excused on individual request, and those groups that shall be barred on the
grounds that they are exempt, such as servicemen, law enforcement officials and public of
ficers. § 101, 28 U.S.C. §§ 1863(b)(5), (6) (1970). See United States v. Lewis, 504 F.2d92,99
(6th Cir. 1974) (jury selection plan excusing persons who must travel 70 miles consistent
with Act); Canal Zone v. Scott, 502 F.2d 566, 569 (5th Cir. 1974) (exclusion of military per
sonnel provided by Act and not constitutionally infirm); United States v. Catena, 500 F.2d
1319, 1327 (3d Cir. 1974) (physician may be excused on request without depriving physi
cian on trial of jury of his peers); ABA Standards, Trial By Jury §2.1 (App. Draft 1968)
(grounds for disqualification should be clearly stated, objective criteria).
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from jury service based on race, color, religion, sex, national origin or
economic status.712 In a challenge to the array based on the Act, the de
fendant must show that a substantial underrepresentation713 of a
cognizable class714 exists in the array.715 He must assert the challenge
and a sworn statement of facts prior to voir dire or within seven days
after he discovers or could have discovered the ground for challenge,
whichever comes earlier.716 In order to prepare or present such a chal
lenge to the array, the parties have the right to inspect records used in
connection with the jury selection process.717 The Supreme Court this

712. §101, 28 U.S.C. §1862 (1970).
713. See Virgin Islands v. Navarro, 513 F.2d 11, 18-19 (3d Cir. 1975) (defendant’s
unsupported oral challenge alleging a 28 percent disparity between Puerto Rican
percentage of population and its representation in the array insufficient to constitute
prima facie case of discrimination requiring remand); United States v. Goff, 509 F.2d 825,
827 (5th Cir. 1975) (5.27 percent disparity of blacks and 6.17 percent disparity of food
stamp recipients between percentage of population and percentage of array not substan
tial underrepresentation). See generally Finklestein, The Application of Statistical De
cision Theory to the Jury Discrimination Cases, 80 Harv. L. Rev. 338 (1966).
714. See United States v. Freeman, 514 F.2d 171, 173 (8th Cir. 1975) (Indians, who as a
group vote in lower proportion than rest of population, not a cognizable class excluded by
selection system drawing jurors from list of actual voters since decision not to vote volun
tary). See generally Note, Underrepresentation of Young Adults on Juror Source List, 19
Wayne L. Rev. 1289 (1973). See also United States v. Goff, 509 F.2d 825, 827 (5th Cir.
1975) (question of cognizability of food stamp recipients as a class not reached where
underrepresentation not shown).
715. The Act explicitly states that the specified procedures provide the exclusive means
by which a federal defendant may challenge the jury selection process on the ground that
the jury was not selected in conformity with the Act. § 101, 28 U.S.C. § 1867(e) (1970).
Nothing in the Act, however, is designed to infringe on any other remedy available for the
vindication of discrimination in the selection of juries. Whether failure to comply with pro
cedures prescribed in the Act bars a constitutional challenge in the same action is unclear.
Virgin Islands v. Navarro, 513 F.2d 11,18 (3d Cir. 1975). Compare Paige v. United States,
493 F.2d 22, 23 (9th Cir.), cert, denied, 417 U.S. 935 (1974) (where Act expressly prohibits
alleged discrimination, failure to comply with Act’s procedural requirements bars constitu
tional challenge alleging same discrimination) with United States v. Geelan, 509 F.2d 737,
741 (8th Cir. 1975) (court considers defendant’s constitutional challenge to jury selection
notwithstanding his waiver of statutory remedy through untimely motion) and United
States v. De Alba-Conrado, 481 F.2d 1266, 1269-70 (5th Cir. 1973) (failure to assert statu
tory remedies does not foreclose inquiry into possible denial of due process; remand for
consideration of constitutional claim).
716. Jury Selection and Service Act of 1968, § 101, 28 U.S.C. §§ 1867(a), (b) (1970); see
Virgin Islands v. Navarro, 513 F.2d 11, 19 (3d Cir. 1975) (conviction affirmed because de
fendant did not comply with statutory time limit); Guam v. Palomo, 511 F.2d 255, 257-58
(9th Cir. 1975) (discovery of juror questionnaires to support contention that jurors could
not read or write English properly refused since defendant failed to submit sworn state
ment of facts and make timely motion); United States v. Geelan, 509 F.2d 737, 740 (8th
Cir. 1975) (challenge to array based on Act rejected when made on day trial started be
cause not within seven days of discovery of grounds for challenge).
717. Jury Selection and Service Act of 1968, § 101,28 U.S.C. § 1867(f) (1970).
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term in Test v. United States118 held that the plain language and intent of
the Act to encourage random selection of jurors require that this right to
inspection essentially be unqualified.718
719
The Act requires that each district plan specify whether names of pro
spective jurors will be selected from voter registration lists or actual
voter lists and specify other sources of names in addition to voter lists if
necessary to foster the policy or to protect the rights established by the
Act.720721
In United States v. Freeman11' the Eighth Circuit considered
whether the exclusive use of voter registration lists violated the Act be
cause it resulted in the underrepresentation of American Indians who
chose for cultural reasons not to register to vote.722 The court held that a
group of persons who chose not to vote does not constitute a cognizable
class; voter registration lists must be supplemented only if certain citi
zens face obstacles in attempting to register to vote.723

Voir Dire.
Voir dire examination of prospective jurors enables
the defendant and the prosecution to select an impartial jury by pro
viding bases for challenges for cause and the intelligent exercise of per
emptory challenges.724 The trial court controls the mode and manner of
718. 420 U.S. 28 (1975) (per curiam).
719. Id. at 30. The Court noted the statutory qualification that the inspection be made
at reasonable times but did not attempt to define the term. Id. at 30 n.4; see 28 U.S.C. §
1867(f) (1970).
720. § 101,28 U.S.C. § 1863(b)(2) (1970); see United States v. Fernandez, 497 F.2d730,
733 (9th Cir. 1974) (defendant’s assertion that common knowledge belies assumption that
voter registration lists represent fair cross-section insufficient to show need for supple
mental source).
721. 514 F.2d 171 (8thCir. 1975).
722. Id. at 173.
723. Id.
724. See Ham v. South Carolina, 409 U.S. 524, 532-33 (1973) (Marshall, J., concurring &
dissenting); Swain v. Alabama, 380 U.S. 202, 219-21 (1965); United States v. Caldwell,
__F.2d__ ,_ (D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 18, 22) (voir dire examination con
sisting of questions propounded by defense counsel and follow-up questions by court dis
closed possible prejudice against insanity defense providing basis for challenge); United
States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (no abuse of discretion in trial court’s
excusing jurors related to defense counsel or having used his legal services); United States
v. Bear Runner, 502 F.2d 908, 911-12 (8th Cir. 1974) (trial judge’s single, rhetorical ques
tion regarding racial prejudice insufficient to enable informed exercise of defense chal
lenges and to ensure impartial jury in trial of American Indian for larceny); United States
v. Staszcuk, 502 F.2d 875, 888 (7th Cir. 1974) (background questioning by judge and addi
tional questioning by defense counsel concerning associations with city government
provides sufficient basis for reasonable knowledgeable exercise of peremptory challenges
in extortion trial of zoning official). See generally ABA Standards, Trial by Jury § 2.4 &
commentary at 63-67 (App. Draft 1968); Babcock, Voir Dire: Preserving “Its Wonderful
Power, ” 27 Stan. L. Rev. 545 (1975); Comment, Voir Dire in Federal Criminal Trials: Pro
tecting the Defendant's Right to an Impartial Jury, 43 Ind. L. Rev. 269 (1973). The use of
voir dire to assure the empanelling of an impartial jury offers an alternative to, and may
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voir dire725 and the extent and range of the questioning;726 the defendant
enjoys no right to have defense counsel conduct the examination727 or to
have a particular form or number of questions asked.728 The judge in his

preclude the grant of, a continuance to protect the defendant from prejudicial pretrial
publicity. See United States v. Barrett, 505 F.2d 1091, 1099 (7th Cir. 1974), cert, denied,
421 U.S. 964 (1975) (court correctly denied continuance based on publicity where each
juror carefully questioned during voir dire to expose possible prejudice); United States v.
Abbott Labs., 505 F.2d 565,572 (4th Cir. 1974), cert, denied, 420 U.S. 990 (1975) (dismissal
of indictment charging distribution of adulterated and misbranded drugs due to prejudi
cial pretrial publicity erroneous where continuance possible and voir dire not attempted as
means to impanel impartial jury).
725. See, e.g., United States v. Starks, 515 F.2d 112, 124-25 (3d Cir. 1975)(whether to
conduct group or individual questioning within discretion of trial court); United States v.
Keen, 508 F.2d 986, 990 (9th Cir. 1974), cert, denied, 421 U.S. 929 (1975) (no abuse of
discretion in seating prospective jurors on both sides of counsel who, consequently, was
unable to see reactions of entire venire). Although the court usually may conduct voir dire
by addressing questions to the entire venire, questions of a sensitive nature should be ad
dressed to an individual venireman out of hearing of other veniremen. See United States v.
Starks, supra at 124-25 (questions on pretrial publicity and racial and religious prejudice
issues must be directed to jurors individually); United States v. Bear Runner, 502 F.2d
908, 912 (8th Cir. 1974) (judge abused discretion in asking only one general question
concerning racial bais of potential jurors as a group). See generally ABA Standards,
Trial by Jury § 2.4 & commentary 63-67 (App. Draft 1968); Note, Judge Conducted Voir
Dire as a Timesaving Trial Technique, 2 Rutgers-Camden L. Rev. 161 (1970).
726. See United States v. Tramunti, 513 F.2d 1087, 1114 (2d Cir. 1975) (questioning of
prospective jurors sufficiently extensive to ascertain that no extraordinary prejudice
against narcotics existed); United States v. Caldwell,__F.2d_ ,__(D.C. Cir. Dec. 31,
1974) (No. 72-1513, at 18-22) (no showing that trial court failed to probe vigorously po
tential juror’s exposure to pretrial publicity and prejudice against insanity defense when
judge went beyond perfunctory questioning and allowed defense counsel full opportunity
to propound questions); United States v. Delay, 500 F.2d 1360, 1366 (8th Cir. 1974) (court
did not abuse discretion in limiting defense counsel’s questions into specific area of
prejudice; court not obliged to permit unlimited inquiry when counsel conducts voir dire);
United States v. Polizzi, 500 F.2d 856, 880 (9th Cir. 1974), cert, denied, 419 U.S. 1120
(1975) (trial court did not err in asking only two questions, which possibly did not permit
objective assessment relating to pretrial publicity, where publicity not substantial).
727. See United States v. Starks, 515 F.2d 112, 125 (3d Cir. 1975) (dictum) (court disa
grees with ABA suggestion that counsel be allowed to conduct voir dire as a matter of
right); United States v. Wertis, 505 F.2d 683, 684 (5th Cir. 1974) (per curiam) (no error in
trial court’s refusal to let defense counsel conduct voir dire when all questions requested
covered adequately by court’s questioning). See generally Gutman, The AttorneyConducted Voir Dire ofJurors: A Constitutional Right, 39 Brooklyn L. Rev. 290 (1972).
728. Ham v. South Carolina, 409 U.S. 524, 527 (1973); see Ross v. Ristaino, 508 F.2d
754, 757 (1st Cir. 1974), cert, granted, 421 U.S. 987 (1975) (No. 74-1216) (although trial
court should have interrogated prospective jurors particularly on issue of racial prejudice,
court need not ask specific form of questions sought by defense counsel); United States ▼.
Staszcuk, 502 F.2d 875, 881-82 (7th Cir. 1974) (no right to have matter explored with
tedious repetition where previous questions asked by court and defense counsel suffi
ciently thorough and detailed to provide adequate knowledge for intelligent exercise of
peremptory challenges); United States v. Van Drunen, 501 F.2d 1393,1399 (7th Cir.), cert
denied, 419 U.S. 1091 (1974) (no abuse in court’s refusal to ask defense’s questions
concerning prejudice against Spanish speaking people and immigrants where area ade-
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discretion may conduct the examination himself or allow the defendant
or his attorney and the prosecutor to question the prospective jurors.72’
A judge who conducts the voir dire may ask supplementary questions
submitted by counsel.*729
730 An appellate court will reverse a conviction for a
trial court’s abuse of discretion in conducting the voir dire only if the de
fendant shows he was prejudiced by the trial court’s action.731
If the trial court conducts the voir dire, it must pose questions that
adequately probe for possible juror prejudice732 and avoid questions that
quately covered by judge’s questions); United States v. Delay, 500 F.2d 1360, 1366 (8th
Cir. 1974) (no abuse in court’s curtailment of defense counsel inquiry into specific area of
prejudice).
729. Fed. R. Crim. P. 24(a). See generally ABA Standards, Trial by Jury § 2.4 &
commentary at 65 (App. Draft 1968).
730. Fed. R. Crim P. 24(a); see, e.g., United States v. Rojas, 502 F.2d 1042, 1044 (5th
Cir. 1974) (per curiam) (trial court did not abuse its broad discretion in conducting voir
dire itself and refusing to ask additional questions requested by defense counsel); United
States v. Van Drunen, 501 F.2d 1393,1399 (7th Cir.), cert, denied, 419 U.S. 1091 (1974) (no
abuse of discretion in court’s refusal to question prospective jurors about prejudice
against defendant due to his morals when defense counsel failed to explain relevance of
questions); United States v. Hill, 500 F.2d 733, 739 (5th Cir. 1974), cert, denied, 420 U.S.
952 (1975) (no abuse of discretion in court’s refusal to ask questions proposed by
defendant). The failure of the defendant to request the trial court to submit additional
questions to the venire may jeopardize his right to object on appeal to the adequacy of voir
dire. See United States v. Wertis, 505 F.2d 683, 684 (5th Cir. 1974) (per curiam) (defense
counsel may not complain on appeal that judge erred in failing to ask additional questions
submitted by counsel when he insisted during voir dire that he should be allowed to ask the
questions); United States v. Benson, 495 F.2d 475, 482 (5th Cir.), cert, denied, 419 U.S.
1035 (1974) (counsel’s failure to request examination of potential jurors as to effect of
judge’s comment in earlier, unrelated case in support of jury’s guilty verdict left defendant
on “dubious procedural footing” in assertion of error). If the court denies defendant’s
proposed questions, the questions should be made a part of the record to furnish a basis for
appeal. See United States v. Rojas, supra at 1044 (no basis for review where defense
counsel fails to submit additional questions for record).
731. United States v. Caldwell,_ F.2d__ ,_ (D.C. Cir. Dec. 31,1974) (No. 74-1513, at 1920); see United States v. Van Drunen, 501 F.2d 1393,1399 (7th Cir.), cert, denied, 419 U.S.
1091 (1974) (male defendant not prejudiced by reference during trial to his cohabitation
with three female witnesses despite court’s failure to question at voir dire about possible
prejudice against defendant’s morals; conviction upheld); cf. Ross v. Ristaino, 508 F.2d
754, 755 (1st Cir. 1974), cert, granted, 421 U.S. 987 (1975) (No. 74-1216) (grant of writ of
habeas corpus affirmed where failure of state trial court to explore issue of racial prejudice
beyond posing a single, general question prejudiced black defendant being tried for
assaulting white victim where sole eyewitness was white).
732. See, e.g., United States v. Starks, 515 F.2d 112, 125 (3d Cir. 1975) (trial court re
fusal to direct specific questions to jurors individually where religious and racial prejudice
possible disapproved; reversed on other grounds); United States v. Tramunti, 513 F.2d
1087, 1114 (2d Cir.), cert, denied, 419 U.S. 1079 (1975) (trial court did not abuse discretion
in failing to inquire about narcotics use by family or friends of prospective jurors where
questions whether jurors would be prejudiced since case involved narcotics and whether
jurors or families had been victims of narcotics-related crime were asked); United States v.
Caldwell,_ F.2d_ ,__ (D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 18) (personal assurances of
prospective jurors of impartiality sufficient where defendants did not object and were
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would inflame or prejudice the jury against the defendant.733 The Eighth
Circuit this term in United States v. Bear Runner'34 found that the trial
court erred in asking only a single, general question of the entire venire
on possible bias against American Indians.735 The prevalence of racial
prejudice in the locale against Indians after the Wounded Knee incident
convinced the court of the unfairness of the voir dire; it ordered a new
trial in which the trial court would examine jurors individually in the
sensitive area of racial prejudice.736737
The Third Circuit in United States v.
Starks,131 a case involving a prosecution of Black Muslims, disapproved a
similarly general question directed to the panel at large. In ordering a
new trial on other grounds, the court admonished that individual

given opportunity to propound questions to jurors); Ross v. Ristaino, 508 F.2d 754, 755
(1st Cir. 1974), cert, granted, 421 U.S. 987 (1975) (No. 74-1216) (grant of writ of habeus
corpus affirmed where court’s question whether white or black person more likely to tell
truth did not adequately explore racial prejudice in trial of black defendant where victim of
crime and single eyewitness were white); United States v. Montelongo, 507 F.2d 639, 641
(5th Cir. 1975) (trial court erred in denying defense counsel’s motion to quash panel in nar
cotics case without allowing opportunity to develop nature and extent of prior jury service
where 27 of 32 panel members had prior service in narcotics cases); United States v.
Martin, 507 F.2d 428, 432 (7th Cir. 1974) (court abused discretion in merely admonishing
jurors not to consider whether witness was government employee in determining credi
bility and refusing to ask specific questions regarding bias in favor of government; con
viction reversed); United States v. Bear Runner, 502 F.2d 905, 912 (8th Cir. 1974)
(conviction of American Indian on larceny charge reversed; court’s general rhetorical
question asking if jurors would be fair and unbiased insufficient probing where racial
prejudice likely); United States v. Staszuk, 502 F.2d 875, 882 (7th Cir. 1974) (in prosecu
tion of zoning official for extortion, court properly refused to ask whether prospective
juror, family member, or close friend had unsuccessfully applied for employment with
federal government).
733. See United States v. Tweed, 503 F.2d 1127, 1129 (7th Cir. 1974) (conviction af
firmed where court’s question to panel relating to defendant’s involvement in other trial
did not prejudice jurors by suggesting defendant predisposed to commit crimes); United
States v. Polizzi, 500 F.2d 856, 880 (9th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (no
abuse of discretion in court’s failure to question prospective jurors at length about pretrial
publicity where publicity not substantial and where to do so would suggest to jurors pres
ence of controversial issues). See also United States v. Calhoun, 510 F.2d 861, 867 (7th
Cir.), cert, denied, 421 U.S. 950 (1975) (question whether jurors would be apprehensive for
their safety if judgment of conviction returned better left unasked but did not prejudice
jurors because a standard question in jurisdiction and curative instruction given); Ross v.
Ristaino, 508 F.2d 754, 758 (1st Cir. 1974),cert, granted, 421 U S. 987(1975) (No. 74-1216)
(Moore, J., dissenting) (requirement that trial court inquire specifically into possible racial
prejudice as requested by defendant is tantamount to injecting racial issue into case,
which, if done sua sponte, would be reversible error).
734 . 502 F.2d 908 (8th Cir. 1974).
735. Id. at 912.
736. Id. at 912-13. The trial court had received a request from the defendant to ask
about juror attitudes on the customs of Indians, especially hunting on the reservation. Id.
at 910-11.
737. 515 F.2d 112,125 (3d Cir. 1975).
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examinations of jurors may be necessary in cases with serious religious
or racial undertones to give defense counsel an opportunity to exercise
peremptory challenges intelligently.738
Challenges for Cause and Peremp tory Challenges.
Challenges for
cause may be based on a prospective juror’s bias739 or failure to meet
statutory qualifications.740 The final decision on dismissal of a juror falls
within the discretion of the trial court.741 Bias justifying dismissal for
cause may be established by a juror’s service in a related case,742 his rela
tionship with law enforcement officers,743 or personal acquaintance with a

738. Id. at 125.
739. See 28 U.S.C. § 1866(c)(2) (1970); United States v. Rowell, 512 F.2d 766, 767-68 &
n.2 (8th Cir. 1975) (dictum) (juror’s past convictions for municipal violations suggesting
bias against law enforcement officials might support challenge for cause); Virgin Islands
v. Gereau, 502 F.2d 914, 934 (3rd Cir. 1974), cert, denied, 420 U.S. 909 (1975) (refusal to
dismiss for cause divorced wife of noncritical prosecution witness proper since test for bias
focuses on possible effect on juror’s decision not relationship).
740. 28 U.S.C. §§ 1865-66 (1970) (juror must be 21-year old citizen who has resided
within district for one year, is able sufficiently to understand, read, write, and speak the
English language, is physically and mentally able, has not been convicted of or is not
facing a felony charge, and has not been excused because of undue hardship, bias,
peremptory challenge, challenge for good cause, or probability of threatening integrity of
jury proceedings); see Guam v. Palomo, 511 F.2d 255, 258-59 (9th Cir. 1975) (denial of chal
lenge for juror’s inability to speak and understand English proper despite juror’s
admission during voir dire that she had trouble understanding prospective juror questionaire and needed husband’s assistance to complete same).
741. See United States v. Tramunti, 513 F.2d 1087, 1114 (2d Cir. 1975) (no abuse of dis
cretion in ruling that juror in drug case would not be influenced by fact, revealed after jury
sworn, that separated wife’s stepson became addict after separation); United States v.
Freeman, 514 F.2d 171, 173-74 (8th Cir. 1975) (no abuse of discretion in refusal to dismiss
juror who revealed after jury sworn that she had slight acquaintance with family of victim
where court determined juror’s impartiality in private questioning); United States v.
Seidman, 503 F.2d 1027, 1028 (9th Cir. 1974) (prospective jurors in drug case who dis
cussed drugs during voir dire recess and those overhearing discussion properly dismissed
for cause, but no abuse of discretion in failure to dismiss entire panel); Virgin Islands v.
Gereau, 502 F.2d 914, 934 (3d Cir. 1974), cert, denied, 420 U.S. 909 (1975) (no abuse of dis
cretion in failure to exclude juror whose former husband was witness; trial court observa
tion of jurors during voir dire warrants broad discretion in ruling on challenges); United
States v. Shropshire, 498 F.2d 137, 139 (6th Cir. 1974), dismissed pursuant to rule 60, 420
U.S. 901 (1975) (no abuse of discretion in refusal to strike panel for cause when subse
quently excused prospective juror mentioned during voir dire that she knew of previous
case in which defendant had been indicted).
742. See United States v. Tweed, 503 F.2d 1127, 1128-29 (7th Cir. 1974) (jurors who
served in defendant’s prior trial dismissed for cause; no abuse of discretion in trial court’s
refusal to dismiss for cause two veniremen who had served on panel, not actual jury, in
earlier case because they were removed by peremptory challenges and defendant made no
showing that use of those peremptory challenges prejudiced his case).
743. See United States v. Caldwell,_ F.2d__,__(D.C. Cir. Dec. 31,1974) (No. 72-1513, at
13, 23) (no error in refusal to strike for cause all relatives of policemen other than victim).
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victim,744 a witness,745 counsel in the case,746 or the defendant.747
Rule 24(b) of the Federal Rules of Criminal Procedure grants the de
fendant ten peremptory challenges in a felony prosecution748 and 20 in
capital offense prosecutions.749 In cases involving more than one de
fendant, the trial judge has discretion to increase the number of preemptory challenges750 and to prescribe the manner in which they will be

744. See United States v. Freeman, 514 F.2d 171, 173-74 (8th Cir. 1975) (failure to dis
miss juror who revealed, after jury sworn, a slight acquaintance with family of victim
several years before trial not error); cf. United States v. Tramunti, 513 F.2d 1087,1114 (2d
Cir. 1975) (no abuse of discretion in narcotics trial to refuse to strike juror who revealed
after jury sworn that separated wife’s stepson became addict after his separation); United
States v. Caldwell,_ F.2d__,__(D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 23-24) (no error in
trial court refusal to exclude all persons related to policemen in trial for slaying policeman;
such jurors distinguished from close relatives of slain policemen).
745. See Virgin Islands v. Gereau, 502 F.2d 914, 934 (3d Cir. 1974), cert, denied, 420
U.S. 909 (1975) (no error in refusal to strike a juror who was divorced from a prosecution
witness whose testimony was not critical).
746. See United States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (no abuse of dis
cretion in trial court’s excusing prospective jurors related to defense counsel or who had
used his services); United States v. Drake, 494 F.2d 648, 649 (7th Cir. 1974) (refusal to dis
miss entire panel proper despite long period during which panel on call since exposed to
particular prosecutor in only two cases and involved in only three criminal cases).
747. See United States v. Shropshire, 498 F.2d 137, 139 (6th Cir. 1974), dismissed pur
suant to rule 60, 420 U.S. 901 (1975) (court properly excused prospective juror whose hus
band knew defendant from unrelated prosecution of defendant; trial court’s instruction
that panel should disregard excused juror’s statement sufficient to cure possible
prejudice).
748. Fed. R. Crim. P. 24(b). The Government is entitled to 6 peremptory challenges in a
felony trial. Id.
749. Id.; see United States v. Massingale, 500 F.2d 1224 (4th Cir. 1974) (per curiam) (no
error in limiting peremptory challenges to ten in kidnapping trial because kidnapping no
longer capital offense). If the offense charged is punishable by one year or less each side is
entitled to only three peremptory challenges. Fed. R. Crim. P. 24(b).
750. United States v. Bentley, 503 F.2d 957, 958 (5th Cir. 1974) (per curiam); see United
States v. Mayes, 512 F.2d 637, 644 ( 6th Cir.), cert, denied,_ U.S.__ , 95 S. Ct. 2629 (1975)
(trial court did not abuse discretion in allowing only 24 peremptory challenges for 24 de
fendants); United States v. Baker, 499 F.2d 845, 849 (7th Cir. 1974), cert, denied, 419 U.S.
1071 (1975) (no error in trial court’s denial of multiple defendants’ request for ten per
emptory challenges per defendant). See generally Annot., 11 A.L.R. Fed. 713 (1972). Rule
24(b) does not provide for increasing the number of peremptory challenges granted to a
sole defendant or to the Government. See Fed. R. Crim. P. 24(b); United States v. Clark,
506 F.2d 416, 417-18 (5th Cir. 1974) (court need not decide whether allowing additional per
emptory challenges to Government is prejudicial since Government did not exercise
them); Annot., 11 A.L.R. Fed. 713, 723 (1972) (although Rule 24(b) specifically allows
court discretion to give additional peremptory challenges only to multiple defendants,
courts denying extra peremptories to single defendant base denial on grounds other than
fact that defendant is single).
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exercised.751 Defendants may challenge the prosecution’s exercise of preemptory challenges to exclude a minority group from the jury but must
show systematic exclusion over an extended period of time to overcome
the presumption that the prosecutor used his peremptory challenges to
obtain a fair and impartial jury.752
Conduct of the Trial
CONDUCT OF THE TRIAL JUDGE

Activity During Trial.
A trial judge must conduct a trial fairly
and in an orderly manner753 and promote the jury’s understanding of the
issues.7S4 Appellate courts measure the appropriateness of a judge’s par
ticipation according to a standard that prohibits any appearance of ad
vocacy or partiality.755 In two cases this term, the Ninth Circuit found
751. See United States v. Mayes, 512 F.2d 637, 644 (6th Cir.),cert. denied,_ U.S—, 95
S. Ct. 2629 (1975) (no abuse of discretion for trial court to grant 24 challenges to 24 de
fendants without specifying manner of exercise; defendants chose to exercise last three
challenges by mutual agreement); United States v. Aloi, 511 F.2d 585, 598 (2d Cir. 1975)
(trial court did not abuse discretion in requiring that peremptory challenges be exercised
unanimously rather than allotting challenges among multiple defendants). See generally
ABA Standards, Trial by Jury § 2.6 & commentary at 74-75 (App. Draft 1968) (advisa
ble to allot some challenges to each defendant to be exercised independently).
752. Swain v. Alabama, 380 U.S. 202, 221-24 (1965); see, e.g., McKinney v. Walker,
_ F.2d__ ,__ (4th Cir. May 28, 1975) (No. 74-2342, at 2) (per curiam) (habeas relief properly
denied where, under circumstances of case, prosecution’s use of peremptory challenges to
exclude blacks from jury does not violate sixth or fourteenth amendments); United States
v. Conley, 503 F.2d 520, 522 (8th Cir. 1974) (defendant’s failure to offer proof of systematic
exclusion of blacks requires affirmance of conviction). See also United States v. Delay, 500
F.2d 1360, 1365 ( 8th Cir. 1974) (white defendant has standing to challenge exclusion of
blacks from jury).
753. See United States v. Larson, 507 F.2d 385, 389 (9th Cir. 1974) (vigorous ques
tioning by judge not unfairly prejudicial to defendant; proper to elicit additional
testimony); United States v. Johnson, 495 F.2d 1097, 1101 (5th Cir. 1974) (judge may
modify prosecution’s questions to ensure justice). See also ABA Standards, The
Function of the Trial Judge §§ 1.1(a), (b)( 1972).
754. See United States v. Cuevas, 510 F.2d 848, 850-51 (2d Cir. 1975) (extensive ques
tioning by judge to assist jury permissible); United States v. McGovern, 499 F.2d 1140,
1144 (1st Cir. 1974) (judge should question witnesses to clarify vague responses); United
States v. Velasquez, 496 F.2d 1009, 1011 (5th Cir. 1974) (judge’s comments and questions
did not exceed his responsibility for preventing jury misunderstanding).
755. United States v. Harris, 501 F.2d 1, 10 (9th Cir. 1974); see United States v.
Trapnell, 512 F.2d 10, 12-13 (9th Cir. 1975) (per curiam) (judge not required to aid pro se
defendant in eliciting testimony and must remain impartial); United States v. Cuevas, 510
F.2d 848, 850 n.3 (2d Cir. 1975) (judge’s questioning may not be so extensive as to imply
disbelief of witness’s testimony); United States v. James, 510 F.2d 546, 550-51 (5th Cir.
1975) (comment that defendant could take offer of proof to Fifth Circuit improper because
partiality implied but error harmless); cf. United States v. Mizani, 510 F.2d 967 (4th Cir.
1975) (No. 74-2072, at 2) (per curiam) (unpublished opinion), cert, denied, 421 U.S. 1011
(1975) (new trial not warranted where judge’s questioning of witness regarding narcotics
transaction not unduly biased). See also ABA Code of Judicial Conduct, Canon 3(a)
(1972).
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this standard violated. In United States v. Harris15h the trial judge ex
tensively cross-examined the two defendants, attempted to establish the
expertise of a government witness, and continually interrupted examina
tion by defense counsel.756
757 The circuit court reversed the conviction, hold
ing that the judge had aided the prosecution by his excessive participa
tion and had failed to maintain the required appearance of neutrality.75875
Similarly, the trial judge in United States v. Pena-Garcia159 repeatedly in
terrupted defense counsel’s cross-examination, intimidated a witness by
his questioning, and improperly threatened defense counsel with charges
of contempt for interrupting the court’s questioning of the witness.760
The Ninth Circuit found that by assuming the role of prosecutor and im
plying disbelief of the defense witness’s testimony, the trial judge had de
nied the defendant his right to a fair trial.761
In both Harris and Pena-Garcia the Ninth Circuit emphasized the pre
judicial impact of the judge’s conduct on the jury in the context of the en
tire trial.762 That emphasis underscores the defendant’s burden of demon
strating prejudice to his case resulting from a judge’s improper conduct
of a trial before an appellate court will vacate a conviction.763 Although
circuit courts this term frequently examined instances of questionable
judicial conduct, they often found the challenged actions either con
sistent with existing standards of fairness764 or nonprejudicial because of
756. 501 F.2d 1 (9th Cir. 1974).
757. Id. at 10&n.20.
758. Id. at 10-11. The Ninth Circuit based its reversal on the cumulative effect of the
judge’s actions. Id. at 11. In rejecting the defendant’s claim of prejudicial error, the
dissenting judge argued that the trial judge’s questions served only to clarify ambiguous
testimony and noted the defendant’s failure to object to the trial judge’s actions during
the trial. Id. at 17-18 (Kilkenny, J., concurring and dissenting).
759. 505 F.2d 964 (9th Cir. 1974).
760. Id. at 965-66& n.l.
761. Id. at 967; cf. United States v. Kemp, 504 F.2d 421, 422-23 (6th Cir. 1974) (per
curiam) (judge’s expressed disbelief of witness held reversible error).
762. See 505 F.2d at 967; 501 F.2d at 11 & n.20.
763. See, e.g., United States v. Williamson, 516 F.2d 390,392 (2d Cir. 1975) (per curiam)
(hostile remarks to defense counsel and unnecessary involvement in questioning improper
but no showing of prejudice warranting new trial); United States v. James, 510 F.2d 546,
550 (5th Cir. 1975) (judge’s comments to counsel unnecessarily severe but not prejudicial);
United States v. McSweaney, 507 F.2d 298, 301 (9th Cir. 1974) (per curiam) (mild rebuke
of defense counsel not prejudicial); United States v. Tasby, 504 F.2d 332, 336 (8th Cir.
1974) (judge’s statement relating to witness used to prove “unassailed” court record
harmless); United States v. Sennett, 505 F.2d 774, 779 (7th Cir. 1974) (disparaging
remarks to defense counsel not prejudicial). See generally 39 Mo. L. Rev. 252, 254-56
(1974) (discussing two tests for determining sufficient prejudice to warrant new trial).
764. See United States v. McCord, 509 F.2d 334, 337-38 (D.C. Cir. 1974), cert, denied,
421 U.S. 930 (1975) (frequent intervention by judge permissible since done in pursuit of
justice and impartially); United States v. Gomez-Rojas, 507 F.2d 1213, 1223-24 (5th Cir.
1975) , petition for cert, filed, 43 U.S.L.W. 3648 (U.S. Apr. 24, 1975) (No. 74-1343) (display
of skepticism and impatience excused since judge did not assume role of advocate).
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the trial judges’ subsequent curative actions.765 An appellate court may
find prejudice, however, even if the judge has instructed the jury that it
is free to disregard the judge’s statements; some highly prejudicial judi
cial comments cannot be cured by instructions.766
Although federal judges have broad power to comment on the evi
dence, they may neither distort nor supplement the record.767 Under this
standard, a judge errs in offering his personal opinion on either the mean
ing of an ambiguous phrase important to a defendant’s case768 or a
witness’s complicity in criminal activity.769 Moreover, looking to the
charge as a whole, appellate courts have stated that a trial judge may
neither stress an incorrect standard of incompetency770 nor refer to a
prior adjudication of a defendant’s competency to stand trial.771 After a
witness indicates an intention to invoke his fifth amendment privilege
against self-incrimination, a trial judge, in order to avoid undue pre
judice, also may prohibit either party from calling that witness or com

765. See United States v. Larson, 507 F.2d 385, 390 (9th Cir. 1974) (instruction that
jury had sole responsibility to determine verdict from facts mitigated any prejudice from
judge’s participation); United States v. Simpkins, 505 F.2d 562, 565 (4th Cir. 1974), cert,
denied, 420 U.S. 946 (1975) (prejudicial impact of judge’s repeated admonishment of
counsel cured by jury instruction). See generally 39 Mo. L. Rev. 252, 256-57 (1974)
(appellate courts give substantial weight to curative instructions by judge; author
disagrees with assumption that instruction will cure prejudicial remark).
766. See United States v. Martinez, 496 F.2d 664, 668 (5th Cir.), cert, denied, 419 U.S.
1051 (1974) (cautionary instruction insufficient to overcome prejudicial impact of judge’s
comment on complicity of witness in conspiracy). But cf. United States v. Tramunti, 513
F.2d 1087, 1119-20 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3677 (U.S. May 27,
1975) (No. 74-19) (cautionary instruction sufficient to cure possible prejudice caused by
judge’s summation of evidence in complicated case). See also United States v. Snyder, 505
F.2d 595, 598-99 (5th Cir. 1974) (judge’s mistaken and prejudicial statement that indict
ment was for conspiracy when only fraud charged eradicated by later correction).
767. United States v. Clement, 504 F.2d 921, 923 (5th Cir. 1974), citing Quercia v.
United States, 289 U.S. 466, 470 (1933); see Gant v. United States, 506 F.2d 518, 520-21
(8th Cir. 1974), cert, denied, 420 U.S. 1005 (1975) (rejection of defendant’s claim that
judge’s summarization of evidence implied issue not properly before jury not reversible
error in context of entire instructions and summarization).
768. See United States v. Clement, 504 F.2d 921, 922-23 (5th Cir. 1974) (judge’s
comment that term “rip-off” is colloquialism peculiar to narcotics trafficking held preju
dicial to one accused of conspiring to import cocaine).
769. See United States v. Martinez, 496 F.2d 664, 668 (5th Cir. 1974), cert, denied,
_ U.S___ _95 S. Ct. 627 ( 1975) (judge’s expression of preference for prosecution’s version
of witness’s complicity in conspiracy improper).
770. See United States v. Munz, 504 F.2d 1203, 1206-09 (10th Cir. 1974) (judge’s
questions, comments, and instructions implied that finding of incompetency required
insane delusions).
771. See United States v. Davis, 496 F.2d 1026, 1029-31 (5th Cir. 1974) (reference to
prior adjudication of competency violative of federal statute prohibiting such comments
plain error).
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menting on the reason for his absence.772 Before excusing a witness from
testifying, the judge should conduct a hearing out of the jury’s presence
to determine the validity of the fifth amendment claim.773774
In United
States v. Gomez-Rojas,m for example, the trial court’s dismissal of a
government informant, subpoenaed by the defense, prior to his testi
mony without questioning the legitimacy of the informant’s claimed fifth
amendment privilege resulted in a remand of the case.775 The Fifth Cir
cuit ordered the court on remand to determine the validity of the fifth
amendment claim with respect to all material questions that the de
fendant might pose at trial and also whether the claim justified the in
formant’s nonappearance in light of defendant’s need for the testi
mony.776
Disqualification of Trial Judge.
Federal law dictates that a
judge disqualify himself in any case in which he has a substantial inter
est, has previously been of counsel, or has appeared as a material wit
ness.777778
In United States v. Columbia Broadcasting System, Inc.1™ the
Fifth Circuit invoked its supervisory powers to replace this statutory
standard of substantial interest with the stricter standard of any interest
sufficient to arouse suspicion of bias in the minds of the public.779 A
772. See United States v. Lacouture, 495 F.2d 1237, 1240 (5th Cir. 1974) cert, denied,
419 U.S. 1053 (1974) (witness properly excused without being required to take stand after
in camera determination that she would claim fifth amendment privilege).
773. See United States v. Gomez-Rojas, 507 F.2d 1213,1220 (5th Cir. 1975),petition for
cert, filed, 43 U.S.L.W. 3643 (U.S. Apr. 24, 1975) (No. 74-1343); United States v.
Lacouture, 495 F.2d 1237,1240 (5th Cir. 1974),cert, denied, 419 U.S. 1053(1974).
774. 507 F.2d 1213 (5th Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3648 (U.S. Apr.
24,1975) (No. 74-1343).
775. Id. at 1217.
776. Id. at 1220 (defendant sought informant’s testimony to support sole defense of
entrapment); see United States v. Malnik, 489 F.2d 682, 685-86 (5th Cir. 1974), cert,
denied, 419 U.S. 1053 (1974) (excuse of witness requires determination that privilege claim
protects witness from answering specific questions posed by interrogator).
777. 28 U.S.C. § 455 (1970); see Virgin Islands v. Gereau, 502 F.2d 914, 937 (3d Cir.
1974), cert, denied, 420 U.S. 909 (1975) (trial court’s reliance on prior findings by disquali
fied judge who was material witness at suppression hearing improper and warrants new
trial).
778. 497 F.2d 107 (5th Cir. 1974).
779. Id. at 110. See also ABA Code of Judicial Conduct, Canon 3(c) (1972) (requires
judge to disqualify himself where ‘‘impartiality might reasonably be questioned”);
Comment, Disqualifying Federal District Judges Without Cause, 50 Wash. L. Rev. 109,
117-18, 129-30 (1974) (suggests Senate’s rejection of Clement Haynsworth as nominee to
Supreme Court effectively changed section 455 disqualification standard from substantial
interest to any interest that creates appearance of impropriety). The trial court in
Columbia Broadcasting System convicted the defendants of contempt for disobeying an
oral court order prohibiting publication of any sketches made at trial. The judge who
issued the order also conducted the contempt proceeding. The appellate court reversed,
holding that to protect the judicial process from any suspicion of bias, the judge should
have disqualified himself from hearing the contempt proceeding. 497 F.2d at 108-10.
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strong presumption of judicial impartiality, however, thwarts most ef
forts to challenge a judge’s failure to recuse himself either sua sponte780
or in response to either party’s statutory motion for disqualification.781
To overcome the presumption of impartiality in a motion for disqualifica
tion, a party must show that the judge’s prejudice stems from a source
other than occurrences at the trial itself.782783

Trial Judge's Contempt Power.
Rule 42(a) of the Federal Rules
of Criminal Procedure allows a summary finding of contempt if the trial
judge certifies that he witnessed the contemptuous conduct while he was
present in court. In United States v. Wilson763 the Supreme Court clari
fied the summary contempt power by rejecting a requirement that a
contempt citation under Rule 42(a) may issue only after instances of
physical disruption.784 In Wilson two immunized witnesses, who were
themselves in prison awaiting sentencing in related offenses, refused to
testify at trial.785 Finding their refusal an affront to the trial court and an
intentional obstruction of the orderly administration of justice, the
Supreme Court upheld the summary contempt citations issued to the two
witnesses.786 The Third Circuit anticipated the Wilson ruling in United
780. See United States v. Seiffert, 501 F.2d 974, 977-78 (5th Cir. 1974) (although judge
had entered an appearance as counsel at defendant’s civil bankruptcy hearing, disqualifi
cation not required since connection only minimal). See also United States v. Gerry, 515
F.2d 130,144 (2d Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3677 (U.S. May 27,1975)
(No. 74-1480) (introduction of tapes at trial containing prosecutor’s claim of influence over
judge does not require judge to dismiss indictment or order mistrial sua sponte).
781. See 28 U.S.C. § 144 (1970) (party who believes judge’s bias may move for disqualifi
cation); e.g., United States v. Goeltz, 513 F.2d 193, 198 (10th Cir. 1975) (judge’s decision
against defendant in prior case not grounds for disqualification); Virgin Islands v. Gereau,
502 F.2d 914, 931-33 (3d Cir. 1974), cert, denied, 420 U.S. 909 (1975) (judge’s ex parte
conference with prosecutor insufficient ground for disqualification); United States v.
English, 501 F.2d 1254,1263 (7th Cir. 1974) (prior adverse rulings insufficient to establish
bias); United States v. Penick, 496F.2d 1105,1108 (7th Cir. 1974) (assertion by judge that
he did not consider evidence from defendant’s previous trial defeated claim of prejudice).
782. United States v. Grinnell Corp., 384 U.S. 563, 583 (1966) (disqualification not
required where judge’s possible adverse attitudes toward defendants product of material
prepared for present antitrust trial); see United States v. Falcone, 505 F.2d 478, 485 (3d
Cir. 1974) (motion denied for failure to allege extrajudicial source of bias). Section 144
places counsel in the awkward position of challenging a judge, knowing the same judge will
rule on his motion. See Comment, supra note 779, at 128.
783. 421 U.S. 309 (1975).
784. Id. at 314-15.
785. 421 U.S. at 311.
786. Id. at 315, 319. The Court distinguished Wilson from United States v. Harris, in
which it had held that a similar refusal to testify at a grand jury proceeding did not subject
the witnesses to summary contempt, on the ground that time is not essential in handling
contemptuous conduct before a grant jury. Id. at 318-19; see 382 U.S. 162, 164-67 (1965).
Three justices dissented in Wilson, contending that the defendant’s silence did not consti
tute an affront to the dignity of the court. Id. at 328-29 (Brennan, J., with Douglas and
Marshall, JJ., dissenting).
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States v. Proffitt1*1 by holding that defendant’s noncooperation at the
trial presented proper grounds for summary contempt.787
788 Obstructive be
havior alone, however, will not justify use of the summary contempt
power; the trial judge must base his contempt citation on exceptional cir
cumstances requiring an immediate remedy/89 examine alternatives to
summary contempt, including the use of a civil contempt citation,790 and
strictly observe the procedural requirements of Rule 42(a).791792
The Fourth and Ninth Circuits this term considered a trial judge’s use
of criminal contempt citations to punish violations of orders affecting
courtroom decorum. The Ninth Circuit in United States v. Abascal191
concluded that a spectator’s failure to obey repeated instructions to rise
and step forward, together with his disrespectful demeanor, constituted
contemptuous conduct but did not justify use of summary contempt pro
cedures.793794
In United States v. Snider194 the Fourth Circuit held the de
fendant’s refusal to rise based upon religious reasons at the beginning
and end of each session, absent other disruptive or disrespectful conduct,
did not constitute contempt.795 Reasoning that the rising requirement is
not necessary to the functioning of the court, the court ruled that failure
to rise does not constitute a serious obstruction justifying a criminal con
787. 498 F.2d 1124 (3d Cir. 1974), cert, denied, 419 U.S. 1002(1974).
788. Id. at 1128-29. In Proffitt the court reasoned that a summary contempt citation
most effectively corrected the pro se defendant’s refusal to participate in the jury
selection, which the court found reflected a deliberate plan to delay the trial. Id. at 1129.
789. Compare United States v. Wilson, 421 U.S. 309,316-17 (1975) (witness’s refusal to
testify causing serious threat to orderly conduct of trial justifies swift contempt remedy)
with Harris v. United States, 382 U.S. 162,164 (1965) (disruption of grand jury proceeding
caused by immunized witness’s refusal to testify need not be remedied immediately) and
United States v. Abascal, 509 F.2d 752, 756 (9th Cir. 1975) (summary contempt citation
improper since defendant’s refusal to step forward when ordered to do so did not require
immediate punishment) and United States v. Snider, 502 F.2d 645, 657 (4th Cir. 1974),
quoting Cooke v. United States, 267 U.S. 517,534 (1925) (defendant’s claim of first amend
ment privilege not to stand did not require immediate action to preserve court’s dignity
and authority); cf. In re Sadin, 509 F.2d 1252,1255 (2d Cir. 1975) (absent urgency, witness
charged with civil contempt for refusal to testify before grand jury entitled to procedural
safeguards).
790. See United States v. Wilson, 421 U.S. 309, 317 n.9 (1975); Shillitani v. United
States, 384 U.S. 364,371 n.9 (1966).
791. Fed. R. Crim. P. 42(a); see In re Williams, 509 F.2d 949, 959 (2d Cir. 1975)
(contempt order must recite facts supporting citation; general reference to record inade
quate); United States v. Camil, 497 F.2d 225, 228-30 (5th Cir. 1974) (contempt order
reversed for lack of certification).
792. 509 F.2d752 (9th Cir. 1975).
793. Id. at 752, 754, 756-57 (9th Cir. 1975) (dictum) (remanded for vacation of remainder
of sentence due to improper use of summary contempt power); see 18 U.S.C. § 401 (1970)
(power to punish misbehavior amounting to obstruction of administration of justice).
Abascal, a co-indictee of the defendant, remained slouched in his seat at the close of a court
session. 509 F.2d at 753-54.
794. 502 F.2d 645 (4th Cir. 1974).
795. Id. at 658-60.
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tempt citation.796 The dissenting judge in Snider appeared to favor a per
se contempt rule punishing any flagrant violation of an order affecting
decorum including refusal to rise.797
To support a criminal contempt conviction under the normal pro
cedures of Rule 42(b), the judge need find only that the defendant dis
obeyed a clear and unambiguous court order;798 the order itself need not
be correct.799 One therefore either must obey a court order despite its
questionable validity or face almost certain conviction for contempt.800801
In
United States v. Schiavo601 members of the news media who had been
ordered by the trial judge to refrain from publishing any reference to
indictments or other charges against the defendant faced precisely this
dilemma.802 The majority of the Third Circuit panel vacated the trial
court’s order because of procedural deficiencies in its issuance803 but indi
cated that it would not entertain a challenge to the merits of such a court

796. Id. at 659-60.But see In re Chase, 468 F.2d 128, 132 (7th Cir. 1972) (failure to obey
repeated instruction to rise on grounds of unconventional religious beliefs constituted
obstruction to administration of justice). One factor that might have prompted the court
in Snider to find the failure to rise did not constitute contempt was its reluctance to
address the first amendment issues posed by refusal based on religious beliefs. See 502
F.2dat 659-60.
797. Id. at 664-65 (Widener, J., dissenting). Judge Widener noted the trial court’s
finding that the court had told the defendants to stand 16 times, that their supporters
crowded the courthouse, and that their failure to rise distracted the judge and disrupted
the proceedings. Id. at 663 (Widener, J., dissenting).
798. See In re Williams, 509 F.2d 949, 959-60 (2d Cir. 1975) (ambiguous and inconsis
tently enforced order precludes finding of intent to obstruct administration of justice);
United States v. Joyce, 498 F.2d 592, 596 (7th Cir. 1974) (order that official use ‘‘his best
offices” to produce corporate records too vague to support contempt conviction on officer’s
failure to produce); Fed. R. Crim. P. 42(b); cf. United States v. Columbia Broadcasting
System, Inc., 497 F.2d 107, 109 (5th Cir. 1974) (trier of fact in criminal contempt proceed
ing must find beyond a reasonable doubt that judge’s order reasonably certain). See also
United States v. Schiavo, 504 F.2d 1, 7-8 (3d Cir.) (en banc), cert, denied, 419 U.S. 1096
(1974) (court must reduce to writing order impinging on first amendment rights).
799. See United States v. DeLeon, 498 F.2d 1327,1333-34 (7th Cir. 1974) (destruction of
government agent’s memorandum contemptuous although order for production pre
mature; not reversible error).
800. Id.; see Walker v. Birmingham, 388 U.S. 307, 313-15, 320-21 (1967) (disobeying
temporary injunction prohibiting parade punishable as criminal contempt despite ques
tionable validity of parade ordinance); United States v. United Mine Workers, 330 U.S.
258, 293-94 (1947) (disobeying temporary restraining order prohibiting labor strike
criminal contempt despite questionable power of court to enjoin strike). But cf. United
States v. Dickinson, 465 F.2d 496, 509-14 (5th Cir. 1972), cert, denied, 414 U.S. 979 (1973)
(reporter’s knowing disobedience of silence order criminal contempt, but remanded for
consideration of appropriateness of contempt sanctions in view of unconstitutionality of
order).
801. 504 F.2d 1 (3d Cir.) (en banc), cert, denied, 419 U.S. 1096(1974).
802. Id. at 3.
803. Id. at 7-8.
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order.804 Concurring in the judgment, Judge Adams argued that one held
in criminal contempt for violating an order affecting his first amendment
rights should be able to attack the validity of the court order in the crim
inal contempt proceeding.805 Judge Adams’s approach would allow at
tacks on the validity of an order in a criminal contempt proceeding where
to refrain from the restricted activity and attack the order only on appeal
would preclude protected expression.806
CONDUCT OF THE PROSECUTOR

Statements Made During Trial.
As a representative of the
Government, the prosecutor has a duty to seek justice rather than a con
viction.807 Recognizing this duty, an appellate court should reverse a con
viction tainted by improper prosecutorial conduct or by statements that
prejudice the defendant’s rights.808 In reviewing instances of prose
cutorial misconduct this term, however, circuit courts often upheld con
victions, citing the defendant’s failure to object,809 a judicial finding of
harmless error based on overwhelming evidence of guilt,810 or curative

804. Id. at 5.
805. Id. at 10-11 (Adams, J., with Gibbons & Garth, J.J., concurring); cf. United States
v. Dickinson, 465 F.2d 496, 509-14 (5th Cir. 1972), cert, denied, 414 U.S. 979 (1973) (avail
ability of effective appellate remedies renders reporter’s knowing disobedience of silence
order punishable as criminal contempt, but case remanded for consideration of contempt
sanctions in view of unconstitutionality of order). Inferring from the Supreme Court’s
opinion in Walker v. Birmingham that a person cannot bring a collateral attack of a
contempt order only if adequate and effective appellate remedies exist, Judge Adams
found the lack of effective remedies justified a challenge to the court’s silence order. Id. at
10; see 388 U.S. 307,318 (1967).
806. 504 F.2d at 10-11 (Adams, J., with Gibbons & Garth, JJ., concurring).
807. See Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor may strike “hard”
blows but not “foul” ones); United States v. Perry, 512 F.2d 805, 807 (6th Cir. 1975) (per
curiam) (prosecutor improperly impeached defendant’s character and used rebuttal
witness to introduce evidence of defendant’s past misdeeds).
808. See United States v. Ludwig, 508 F.2d 140, 143 (10th Cir. 1974) (clear prejudicial
error for prosecutor to vouch for integrity of police); United States v. Peak, 498 F.2d 1337,
1338-39 (6th Cir. 1974) (prejudice from prosecutor’s repeated interjections of personal
beliefs about defendant’s violent character warrants new trial); United States v. Serrano,
496 F.2d 81, 82 (5th Cir. 1974) (prejudicial comment that government witness “one of the
best undercover agents we have” necessitates new trial).
809. See United States v. Cook, 505 F.2d 659, 663-64 (5th Cir. 1974) (no objection to
prosecutor’s improper allegations that defendant lied and hid income). When the
defendant fails to object to prosecutorial misconduct at trial, an appellate court will
reverse a conviction only if the misconduct was plain error. United States v. Bates, 512
F.2d 56, 58 (5th Cir. 1975) (prosecutor’s comment on defendant’s failure to testify plain
error requiring reversal).
810. See United States v. Bashaw, 509 F.2d 1204, 1205 (9th Cir. 1975) (per curiam)
(statement that defendant had burden of proof rendered harmless by prompt jury
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actions taken by the trial judge.811 Conversely, several circuits have in
dicated a willingness to invoke their supervisory powers more frequently
in an effort to curtail such misconduct.812 In United States v. Pratt,813 for
example, the Ninth Circuit reversed a robbery conviction because of the
prosecutor’s introduction of inflammatory and apparently inadmissible
evidence despite the defendant’s failure to object and the trial court’s
giving of a curative instruction.814
Prosecutorial comments that call to the jury’s attention the de
fendant’s failure to testify may require reversal because such comments
violate the accused’s fifth amendment right to remain silent.815 Com
ments on the defendant’s failure to take the stand may constitute harm
less error if the defendant fails to object816 or is unable to show prejudice
instruction and overwhelming evidence of guilt); United States v. Bell, 506 F.2d 207,22526 (D.C. Cir. 1974) (prosecutor’s unsupported and inflammatory comment on defendant’s
profits from drug transactions excused due to overwhelming proof of guilt); United States
v. Kowalski, 502 F.2d 203,206 (7th Cir. 1974) (overwhelming evidence of guilt, defendant's
failure to make timely objection to line of questioning, and judge’s charge to jury
dissipated prejudice from improper question).
811. See United States v. Polizzi, 500 F.2d 856, 889, 891-92 (9th Cir. 1974) (instructions
cured unsupported statement by prosecutor that defendants were involved in organized
crime); United States v. Williams, 496 F.2d 378, 384 (1st Cir. 1974) (improper statement
implying defendant connected with underworld rendered harmless by curative
instruction).
812. See United States v. Pratt,_ F.2d__ ,__ (9th Cir. Mar. 10,1975) (No. 74-1859, at 34 & n.4) (increasing number of instances of prosecutorial misconduct must be curtailed);
United States v. Bell, 506 F.2d 207, 226 (D.C. Cir. 1974) (growing number of improprieties
may necessitate reversals for prophylactic purposes); United States v. Williams, 496 F.2d
378, 384 (1st Cir. 1974) (court more likely to exercise supervisory powers to eliminate
prosecutorial misconduct in future).
813. _ F.2d _ (9th Cir. Mar. 10,1975) (No. 74-1859).
814. Id. at_ (No. 74-1859, at 2-4 & n.3) (prosecutor disregarded explicit court order by
displaying gun allegedly used in robbery). But see id. at_ (No. 74-1859, at 8-9) (Lumbard,
J., dissenting) (conference with prosecutor or notification of Attorney General more
appropriate disciplinary measure than reversal).
815. Griffin v. California, 380 U.S. 609, 615 (1965). Implied comments on the failure of a
defendant to testify also may justify reversal. See Kelly v. Stone, 514 F.2d 18,19 (9th Cir.
1975) (per curiam) (repeated assertions that defendant failed to challenge rape victim’s
claim of nonconsent held improper). The test for improper prosecutorial comment focuses
on whether the jury naturally and necessarily would infer that the prosecution’s comment
was directed at the accused’s silence. See United States v. Williams, 503 F.2d 480, 484-85
(8th Cir. 1974) (comment that jury must weigh prosecution and defense evidence on scales
of justice held not intentionally or manifestly aimed at defendant’s silence); United States
v. Wilson, 500 F.2d 715, 721-22 (5th Cir. 1974) (comment that prosecutor could not put
defendant on stand to prove his knowledge of willful misapplication of bank funds not
error); United States v. Burke, 495 F.2d 1226, 1234 (5th Cir. 1974), cert, denied, 419 U.S.
1079 (1974) (statement that witnesses who testified and defendants were only people
present at crime not comment on failure to testify). See generally Crump, The Function
and Limits of Prosecution Jury Argument, 28 Sw. L.J. 505 (1974).
816. See United States v. Reicin, 497 F.2d 563, 572 (7th Cir. 1974), cert, denied, 419 U.S.
996 (1974) (absent objection, brief allusion to accused’s silence at trial not plain error).
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from the comment.817 Although cautionary instructions often may cure
such errors, the Sixth Circuit indicated in United States v. Smith*18 that
the judge’s instructions following an improper comment must stress that
the jury may not draw any adverse inferences from the defendant’s
silence.8” The court in Smith reversed a conviction based on the lower
court’s inadequate instructions: the prosecution challenged the de
fendants to explain certain incriminating telephone messages and the
trial judge merely reminded the jury of the prosecution’s continuing
burden of proof.820 The Fifth Circuit in United States v. Bates*1' similarly
found that an isolated statement by the prosecutor referring to the ac
cused’s silence was not harmless beyond a reasonable doubt and reversed
the conviction because the trial court’s instructions did not directly ad
dress the negative comment.822 In his rebuttal to a defense statement
that the government’s witnesses were the real culprits, the prosecutor
said that the jury had not even “heard from the culprit;’’ the Fifth Cir
cuit concluded that the court’s sanctioning of this comment was plain
error.823 The prosecutor may point out the absence of other defense wit
nesses, however, provided he does not implicitly denigrate the de
fendant’s own failure to testify.824

817. See United States v. Hill, 508 F.2d 345, 347 (5th Cir. 1975) (no prejudice shown
because prosecutor’s remarks on witness’s demeanor and defendant’s demeanor referred
only indirectly to defendant’s silence). See also Lipscomb v. Estelle, 507 F.2d 708, 710 (5th
Cir. 1975) (per curiam) (remark that defense counsel never asserted innocence of client
improper but not prejudicial since not direct reference to defendant’s failure to take
stand); United States v. Parness, 503 F.2d 430, 437 n.10 (2d Cir. 1974), cert, denied, 419
U.S. 1105 (1975) (prosecutor’s comment on lack of any exculpatory explanation held fair
reference to weakness of defendant’s case).
818. 500 F.2d293 (6th Cir. 1974).
819. Id. at 297-98. In charging the defendants with participating in a gambling con
spiracy, the Government had implied that the defendants bore the burden of establishing
an innocent explanation for the seemingly gambling-related telephone messages. See id. at
294-95.
820. Id. at 295-98.
821. 512 F.2d 56(5thCir. 1975).
822. Id. at 58.
823. Id. at 58 & n.l. But see id. at 59 (Roney, J., dissenting) (judge’s charge coupled
with absence of timely objection or evidence of prejudice rendered error harmless).
824. See United States v. Grammer, 513 F.2d 673, 676 (9th Cir. 1975) (comment on
failure of defense’s fingerprint expert to testify proper); United States v. Keller, 512 F.2d
182, 186 (3d Cir. 1975) (prosecutor comment on defense’s failure to call potentially helpful
witness sustained); United States v. Burkhart, 501 F.2d 993, 995 (6th Cir. 1974), cert,
denied, 420 U.S. 946 (1975) (comment on wife’s absence and failure to testify permissible
since witness peculiarly within defendant’s control and testimony would clarify material
issue); United States v. Celcer, 500 F.2d 345, 346 (5th Cir. 1974) (per curiam) (prosecutor’s
statement that defendant may have called additional witnesses harmless because it did
not imply defendant must call witnesses and judge properly instructed jury). See also
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The prosecution may not make statements that are not reasonably
supported by the evidence,825 may not comment on the credibility of wit
nesses,826 or may not appeal to the jury’s prejudices by inflammatory re
marks.827 In considering whether to reverse a conviction because of these

United States v. Zouras, 497 F.2d 1115,1119-20 (7th Cir. 1974) (per curiam) (defendant has
no standing to object to impeaching comment by prosecutor on a witness’s claim of fifth
amendment privilege).
825. See United States v. Latimer, 511 F.2d 498, 502-03 (10th Cir. 1975) (new trial
ordered where prosecutor injected personal knowledge that bank camera malfunctioned
when evidence does not support statement); United States v. Torres, 503 F.2d 1120,112526 (2d Cir. 1974) (comment erroneously implying that evidence suggested defendant sold
heroin warrants new trial); United States v. Mallah, 503 F.2d 971, 978-79 (2d Cir. 1974)
(statement indicating certain associates of defendant convicted of conspiracy improper
because convictions not in evidence but harmless where court issued cautionary
instruction); Phillips v. United States, 502 F.2d 227, 232-33 (4th Cir. 1974) (conviction
reversed; prosecution collaterally estopped from relitigating defendant’s presence at scene
of bank robbery by defendant’s previous acquittal on related charge); United States v.
Feams, 501 F.2d 486, 488-89 (7th Cir. 1974) (prejudicial and unsupported comment that
witness testified before indictment held plain error requiring new trial); United States v.
Bettenhausen, 499 F.2d 1223,1233 (10th Cir. 1974) (error for prosecution to relate voir dire
comments of jurors and personal experience with IRS violations, but no prejudice); United
States v. Fernandez, 496 F.2d 1294, 1299-1303 (5th Cir. 1974) (prosecution’s continual
references to prior convictions not in evidence and judge’s failure to charge jury on
presumption of innocence reversible error).
In final argument both the prosecution and the defense enjoy broad limits in comment
ing on and drawing permissible inferences from the evidence. See United States v. Gerry,
515 F.2d 130, 144 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3677 (U.S. May 27,
1975) (No. 74-1480) (prosecution’s speculation concerning witness’s disappearance and
support by defendant permitted); United States v. Windom, 510 F.2d 989, 994 (5th Cir.
1975) (characterization of defendant as con artist supported by evidence); United States
v. Mizani, 510 F.2d 967 (4th Cir. 1975) (No. 74-2073, at 2-3) (per curiam) (unpublished
opinion), cert, denied, 421 U.S. 1011 (1975) (comments that witness had motive to lie and
that defendant was trafficker in drugs supported by evidence); United States v. Mattucci,
502 F.2d 883, 887 (6th Cir. 1974) (assertion that defendants ran big gambling operation
permissible inference); United States v. Welebir, 498 F.2d 346,351 (4th Cir. 1974) (govern
ment reference to defendant as “big drug peddler’’ held permissible inference from
evidence).
826. See United States v. Aloi, 511 F.2d 585, 598 (2d Cir. 1975), cert, denied,_ U.S___ _
43 U.S.L.W. 3212 (U.S. Oct. 15, 1974) (prosecutor’s argument that witness’s agreement
with prosecution enhanced his credibility improper but harmless); United States v.
Ludwig, 508 F.2d 140, 143 (10th Cir. 1974) (prosecution’s vouching for police clear error
and prejudicial; new trial ordered); United States v. Knippenberg, 502 F.2d 1056, 1061
(7th Cir. 1974) (defense witness’s incredible testimony renders comment that witness
unworthy of belief not reversible error).
827. See Kelly v. Stone, 514 F.2d 18,19 (9th Cir. 1975) (per curiam) (cumulative effect of
improper comments including remarks of prosecutor appealing to racial prejudice and fear
held reversible error); United States v. Aloi, 511 F.2d 585, 602 (2d Cir. 1975) (use of under
world nicknames for defendants condemned but error found harmless); United States v.
Conley, 503 F.2d 520, 522-24 (8th Cir. 1974) (repeated references by Government to
narcotics-related murders prejudicial error); United States v. Delay, 500 F.2d 1360,1367
(8th Cir. 1974) (argument that criminals like defendant should not be on loose improper but
harmless); United States v. Bell, 498 F.2d 887, 889 (7th Cir. 1974) (remark that defendant
would buy more heroin if acquitted improper but cured by prompt action of trial judge).
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types of statements, courts will consider their impact in relation to the
entire proceeding and will reverse a conviction only if clear prejudice re
sults.828 As with instances of prosecutorial comment on the defendant’s
failure to testify, the courts often avoid new trials from improper prose
cutorial statements by reasoning either that the error is slight when
balanced against the overwhelming nature of the evidence829 or that the
trial judge cured the error in his instructions to the jury.830831
A prose
cutor’s intent in making such statements also will influence a court in re
viewing the conviction. In United States v. Martinez631 the prosecutor as
serted that evidence of prior drug use by the defendant’s cohorts existed
even though the Government had not presented such evidence.832 The
Ninth Circuit reversed the conviction despite a prompt warning to the
jury because the prosecutor seemed to act deliberately; the court could

828. See United States v. Gross, 511 F.2d 910, 918-19 (3d Cir. 1975), petition for cert,
filed, 43 U.S.L.W. 3643 (U.S. May 31, 1975) (No. 74-1511) (prosecutor’s statement that
defendant’s alleged violation of Corrupt Practices Act evidenced propensity to commit
other crimes improper but not plain error); United States v. Swallow, 511 F.2d 514, 521-22
(10th Cir. 1975) (misstatement of facts not plain error because of defendant’s failure to
object); United States v. Cook, 505 F.2d 659, 664 (5th Cir. 1974) (characterization of
defendant as liar inappropriate, but defendant’s failure to object and overwhelming evi
dence of guilt rendered error harmless).
829. See United States v. Burks, 508 F.2d 672, 673 (5th Cir. 1975) (per curiam) (com
parison of defendant in tax case to bank robber); United States v. McGrady, 508 F.2d 13,
20-21 (8th Cir. 1974), cert, denied, 420 U.S. 979 (1975) (improper reference to indictment);
United States v. Bell, 506 F.2d 207, 225-26 (unsupported remark that defendant profitted
by drug sales to poor); United States v. James, 505 F.2d 898, 900 (5th Cir. 1975), cert,
denied, 421 U.S. 1000 (1975) (statement that witness changed testimony due to defen
dant’s charm not borne out by evidence); United States v. Prieto, 505 F.2d 8, 12 (5th Cir.
1974) (comment on defendant being armed before severance of gun charge proper when
made and not prejudicial where evidence was not close); United States v. Rodríguez, 503
F.2d 1370, 1371 (5th Cir. 1974) (per curiam) (claim by prosecutor that defendant threw
bomb); United States v. Bowen, 500 F.2d 41, 42 (6th Cir.) (per curiam), cert, denied, 419
U.S. 1003 (1974) (improper statement that identification was sufficient for grand jury to
indict); United States v. Green, 497 F.2d 1068,1084-85 (7th Cir. 1974) (inflammatory com
ments by prosecutor not prejudicial since closing argument generally proper).
830. See, e.g., United States v. Falcone, 505 F.2d 478, 484-85 (3d Cir. 1974) (slight pre
judice from question to witness on whether narcotics obtained “during drive on narcotics”
curfd by instructions); United States v. Williams, 502 F.2d 581, 584 (8th Cir. 1974) (per
curiam) (mention of prior crime in opening statement cured by judge); United States v.
Bell, 498 F.2d 887, 889-90 (7th Cir. 1974) (attempting to question on fruits of search
unrelated to crime charged cured by instruction); United States v. Reicin, 497 F.2d 563,
572-73 (7th Cir. 1974), cert, denied, 419 U.S. 996 (1974) (prosecution accused defense
witness of perjury but untimely objection in conjunction with judge’s instruction rendered
error harmless); United States v. Velasquez, 496 F.2d 1009,1012 (5th Cir. 1974) (same).
831. 514 F.2d 334 (9th Cir. 1975).
832. Id. at 343. The Ninth Circuit reasoned that a jury could find such prior drug use
relevant to the issue of the defendant’s imputed knowledge of persistent drug use. Id. at
339-43.
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not point to previous improprieties in the defense argument to justify the
prosecutor’s unsupported assertion.833
In reviewing allegations of prosecutorial misconduct in the question
ing and the handling of witnesses, courts often require a showing of bad
faith before reversing a conviction.834 A number of circuits overturned
convictions this term based on the prosecutor’s apparently deliberate
solicitation of prejudicial and irrelevant information.835 The defendant, of
course, must show prejudice to his cause in any case, and appellate courts
in most cases presume that prompt remedial action by the judge negates
the impropriety.836 The Third Circuit in United States v. Gullo^1 ordered

833. Id. at 343. Courts often grant the prosecutor greater leeway in argument when he
is attempting to respond to challenges made by the defense. See United States v.
Tramunti, 513 F.2d 1087, 1119 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3677
(U.S. May 27, 1975) (No. 74-19) (prosecutor may vouch for credibility of government
witnesses in response to tactics of defense in challenging witness's veracity); United
States v. Polizzi, 500 F.2d 856, 889-90 (9th cir. 1974) (reference to indictment permitted
where defense claimed prosecutorial vendetta). But see United States v. Latimer, 511 F.2d
498, 502-03 (10th Cir. 1975) (improper argument by defense does not open door for
prosecutor to respond improperly); United States v. Fearns, 501 F.2d 486, 489 (7th Cir.
1974) (arguing facts outside of record never justified).
834. See United States v. Terry,_ F.2d__ ,__( 10th Cir. Jan. 31,1975) (No. 74-1304, at
3-4) (defendant’s answer to prosecutor’s inquiry about prior felonies revealed juvenile
adjudications which should have been excluded; error harmless absent bad faith); United
States v. Monteer, 512 F.2d 1047, 1050 (8th Cir. 1975) (answer to question asked in good
faith implied defendant had criminal record; harmless error).
835. See, e.g., United States v. Perry, 512 F.2d 805, 807 (6th Cir. 1975) (per curiam)
(asking if defendant in forgery case was a member of Dixie Mafia irrelevant and preju
dicial); United States v. Conley, 503 F.2d 520, 522-24 (8th Cir. 1974) (sobcitation of inflam
matory information concerning unrelated narcotics-connected murder improper after
court sustained objection to similar testimony); United States v. Bridges, 499 F.2d 179,
182-83 (7th Cir. 1974) (failure to declare mistrial constitutional error when prosecutor, over
sustained objections, repeatedly brought out defendant’s silence after his arrest).
836. See United States v. Lozano, 511 F.2d 1, 6 (7th Cir. 1975) (prosecutor’s repeated
asking of improper questions concerning unrelated illegal activity by defendant con
demned, but judge’s instructions dispelled prejudice); United States v. Fritts, 505 F.2d
168,169 (9th Cir. 1974), cert, denied, 420 U.S. 992 (1975) (intimidation of witness criticized
but conviction upheld because no prejudice shown); United States v. Greiser, 502 F.2d
1295, 1297-98 (9th Cir. 1974) (overwhelming evidence of guilt and instruction to disregard
prosecutor’s remark on Umits to federal court’s ability to institutionalize mentally affected
individuals rendered improper question harmless); United States v. Dilts, 501 F.2d 531,
535-36 (7th Cir. 1974) (per curiam) (improper for prosecutor to ask if one defendant was
under indictment and if another, already impeached by four felony convictions, was
convicted of misdemeanor, but denial of mistrial not reversible error); United States v.
Rose, 500 F.2d 12, 17 (2d Cir. 1974) (disregarding absence of objection, instruction cured
error in prosecutor’s question why defendant did not tell arrresting officer same story he
told at trial); United States v. Cochran, 499 F.2d 380, 391 (5th Cir. 1974) (improper
questions to witness concerning conversation with codefendant’s attorney harmless
because of overwhelming evidence and curative instructions); United States v. Cash, 499
F.2d 26, 27-29 (9th Cir. 1974) (questions eUciting evidence of unrelated offenses harmless
because of curative instructions.
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a new trial despite the trial court’s curative instructions, however,
finding the 24 hour delay in giving the instructions mitigated their
impact.837
838839
Withholding Evidence.
Under Brady v. Maryland339 the prose
cutor must disclose all evidence in his possession favorable to the ac
cused.840 This rule requires the Government to disclose facts tending to
impeach government witnesses, such as the existence of any promises
made in exchange for testimony.841 Some courts have held, however, that
the prosecutor need not reveal the express terms of such agreements if he
reveals the general nature of the bargain842 and that reversal is warranted
only if the defendant proves that nondisclosure of inducements to wit
nesses denied him a fair trial.843 The defendant met the requisite showing

837. 502 F.2d 759 (3d Cir. 1974).
838. Id. at 760-62. A prosecution question to a police officer in Gullo implied that an
alleged coconspirator had pleaded guilty; the Government promised to call the alleged
coconspirator to testify directly on the point and then failed to do so, forcing the defense to
call him. Id. see also United States v. Taylor, 508 F.2d 761, 763-65 (5th LCir. 1975) (prose
cutor’s breach of promise not to use statements of codefendant in joint trial requires
reversal of convictions).
839. 373 U.S. 83 (1963).
840. Id. at 87; see United States v. Agurs, 510 F.2d 1249, 1251-54 (D.C. Cir. 1975)
(unintentional failure to disclose prior weapons convictions of victim reversible error since
accused claimed self-defense). See also United States v. Ross, 511 F.2d 757, 765 (5th Cir.
1975) (documents relating to tax evasion scheme properly viewed in camera and held not
exculpatory); notes 547-569supra and accompanying text.
841. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (failure to disclose govern
ment’s promise of leniency to key witness reversible error); United States v. Badalamente,
507 F.2d 12, 16-18 (2d Cir. 1974), cert, denied, 421 U.S. 911 (1975) (conviction reversed for
prosecution’s failur under Jencks Act and the Brady decision to produce letters from key
witness to judge and others claiming harassment by prosecution).
842. See United States v. Love, 513 F.2d 633 (6th Cir. Mar. 31,1975) (No. 74-1479, at 56) (per curiam) (unpublished opinion) (presentation of sufficient facts to indicate deal
relieves Government of burden to produce specific facts); United States v. Polizzi, 500
F.2d 856, 896 (9th Cir. 1974) (failure to disclose details of implied bargain not prejudicial
since general nature of agreement revealed).
843. See Flores v. Craven, 503 F.2d 1030,1031 (9th Cir. 1974) (per curiam), cert, denied,
420 U.S. 911 (1975) (unrevealed evidence sufficient to indict witness held unlikely to affect
trier's judgment in nonjury trial); cf. United States v. McGovern, 499 F.2d 1140,1143 (1st
Cir. 1974) (promises to witnesses not disclosed until trial despite pretrial request, but
opportunity to cross-examine and absence of bad faith mitigated prejudice).
In Ring v. United States the Solicitor General produced evidence from the record’s of
the United States Attorney’s office during consideration of a petition for certiorari contra
dicting the denials of any deals by both the prosecution and the witness at trial. 419 U.S.
18, 19 (1974) (per curiam). The Supreme Court refused to reverse on that evidence alone
and upon recommendation of the Solicitor General remanded the case to the court of
appeals to determine whether the prosecutor failed to make necessary disclosures. Id. at
19. The specific questions to be resolved on remand were: whether there was in fact a deal;
the terms of the agreement, if any; and the extent of the witness’s knowledge. See id. See
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of prejudice in United States v. Agurs,*44 in which the prosecution did not
reveal the homicide victim’s two prior weapons convictions after the ac
cused claimed self-defense.844
845 The District of Columbia Circuit held that
even though the prosecutor’s acts were unintentional and that defense
counsel had failed to exercise due diligence in not seeking discovery, non
disclosure of such material evidence requires reversal.846 In cases involv
ing claims of untimely disclosure of discoverable facts, the courts will
consider the question of bad faith on the part of the Government.847
As a representative of the Government, the prosecutor has an obliga
tion to correct any testimony by government witnesses that he knows to
be false848 and to take reasonable precautions to ensure that evidence is
not lost or destroyed.849 A defendant who receives information indicating
possible subornation of perjury by the prosecution must object im
mediately and seek corrective action to preserve the issue on appeal.850 To
also Finklea v. Estelle, 506 F.2d 438, 439-40 (5th Cir. 1975) (post-trial review of prose
cutor’s files revealing evidence allegedly detrimental to credibility of government’s key
witness warrants remand for evidentiary hearing).
844. 510 F.2d 1249 (D.C. Cir. 1975).
845. Id. at 1251.
846. Id. at 1252-53.
847. See United States v. Wilcox, 507 F.2d 364, 373-74 (4th Cir. 1974), cert, denied, 420
U.S. 979 (1975) (Government produced two surprise witnesses at trial but no error because
testimony not exculpatory and prosecution acted in good faith); cf. United States v.
Ordoneaux, 512 F.2d 63, 64 (5th Cir. 1975) (inadvertant withholding of evidence of ques
tionable impeachment value not error since defense had access to other impeaching evi
dence); United States v. Scanland, 495 F.2d 1104, 1105-08 (5th Cir. 1974) (prosecution’s
breach of agreement with defense to exclude certain testimony requires reversal of
conviction). Absent objection by the defense to untimely disclosure of requested facts, the
defendant must demonstrate substantial prejudice in order to obtain a reversal. See
United States v. Greenlee, 517 F.2d 899,905-06 (3d Cir. 1975).
848. See Napue v. Illinois, 360 U.S. 264,269 (1959) (failure to correct witness’s denial of
inducement to testify violative of due process); DeBerry v. Wolff, 513 F.2d 1336,1339 (8th
Cir. 1975) (no error in prosecution’s failure to correct alleged inconsistencies which fell
short of false testimony); United States v. Harris, 498 F.2d 1164, 1169 (3d Cir.), cert,
denied, 419 U.S. 1069 (1974) (Government should correct misleading testimony by govern
ment witness regarding promise to seek clemency but no reversible error where defendant
did not attempt to correct misstatements).
849. See United States v. Heiden, 508 F.2d 898, 903 & n.l (9th Cir. 1974) (local practice
of destorying all but small quantity of seized marijuana and inadvertant destruction of
other impeaching evidence criticized but conviction upheld where no bad faith or prejudice
shown).
850. See United States v. Harris, 498 F.2d 1164,1170-71 (3d Cir.), cert, denied, 419 U.S.
1069 (1974). In Harris the prosecution waited until two days after a government witness
had testified to correct her false statements concerning promises made to her by the
Government in exchange for her testimony. The prosecutor, however, did disclose the
details of the arrangement during its case in chief. The Third Circuit found no reversible
error since the defense could have taken corrective measures and since the judge had
indicated that, in light of the false statements, he was willing to permit counsel greater
latitude in questioning witnesses. Id. at 1169-71. But see id. at 1172-73 (Seitz, C.J. with
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obtain relief, the defendant must prove both that the witness committed
perjury and that the prosecution knew the witness’s testimony was
false.851 Loss or destruction of evidence by the prosecution may consti
tute reversible error if the prosecution has acted in bad faith or if the de
fendant demonstrates prejudice.852 The defendant’s failure to object at
trial to the government’s destruction of evidence was found to constitute
a waiver of the objection in United States v. Robinson.**3 In Robinson the
defendant gave the alleged murder weapon to a companion, a paid
government informant.854 The informant conveyed the weapon to his
father who, without being asked, cleaned it; the cleaning precluded the
defense from arguing conclusively that a discrepancy in the ballistics test
proved the gun was not the murder weapon.855 Since the defendant could
not establish bad faith on the informant’s part and because he apparently
had conceded the inference that the gun was the murder weapon, any
error was deemed waived by the defendant’s failure to object.856
In Hilliard v. Williams 857 the Sixth Circuit held a prosecutor civilly lia
ble under federal civil rights statutes for failing to correct a government
witness’s false testimony and neglecting his duty to disclose evidence
favorable to the defendant.858 By withholding the results of an FBI

Gibbons & Weis, JJ., dissenting from denial of rehearing en banc) (prosecutor never
informed jury of misstatement; requiring defendant, rather than prosecutor, to bring error
to jury’s attention impinges on right to fair trial).
851. See Thompson v. Garrison, 516 F.2d 986, 988 (4th Cir. 1975) (government witness
later recanted testimony but new trial denied since no allegation that prosecutor knew testi
mony false); Housden v. United States, 517 F.2d 69, 69-70 (4th Cir. 1975) (defendant’s
claim that witness perjured himself by denying existence of deal with prosecutor and that
prosecutor failed to correct misstatement warrants remand for evidentiary hearing); United
States v. Romano, 516 F.2d 768, 771 (2d Cir. 1975) (testimony in two separate trials indi
cating discrepancy in time of transfer does not support inference that prosecutor suborned
perjury; conviction affirmed).
852. See United States v. Heiden, 508 F.2d 898, 902-03 (9th Cir. 1974) (agents’ claim
that they viewed marijuana through hole in destroyed contained does not require reversal
since no showing of bad faith or prejudice to defendant); id. at 903 (Merrill, J., with
Peckham J., concurring) (good faith destruction of contraband will mandate reversal only
if prejudice shown); United States v. DeLeon, 498 F.2d 1327, 1334 (7th Cir. 1974)
(although government agent purposefully destroyed notes after being ordered to produce
them, conviction upheld since no prejudice to defendant); cf. United States v. Carpenter,
510 F.2d 738, 740 (D.C. Cir. 1975) (per curiam) (inadvertant destruction of taped manu
script of preliminary hearing by private recording company not grounds for reversal
because no showing of bad faith or prejudice). See generally Comment, Judicial Response
to Governmental Loss or Destruction of Evidence, 39 U. Chi. L. Rev. 542 (1972).
853. 503 F.2d 208,213-14 (7th Cir. 1974),cert, denied, 420 U.S. 949 (1975).
854. Id. at 213.
855. Id. at 213-14.
856. Id. at 214.
857. 516 F.2d 1344 (6th Cir. 1975).
858. Id. at 1349-52; see U.S.C. §§ 1983,1985(1970).
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chemical analysis and advising a key government witness to present false
testimony in conflict with the FBI report, the prosecutor, according to
the court, violated the defendant’s constitutional rights to due process
and a fair trial.859 The availability of such a civil remedy provides a useful
additional disincentive to prosecutorial misconduct.

Identity and Availability of Informants.
The Government must
identify its informants only when special circumstances demand dis
closure.860 Courts determine whether the identity of an informant must
be revealed according to the standard established by the Supreme Court
in Roviaro v. United States:861 the public’s interest in effective law en
forcement must be balanced against the defendant’s right to possess all
information necessary to prepare his defense.862 Applying this balancing
process, courts usually will not require disclosure if the informant neither
witnessed nor participated in the crime charged.863 The District of Colum
bia Circuit this term suggested numerous other factors militating
against identification of informants: the availability of other witnesses
to the transaction, the limited significance of the informant’s testimony,
the value of the informant’s cooperation in other cases, and the over
whelming nature of the other evidence.864 Consistent with the Roviaro
859. Id. at 1350. Because the defendant had been retried and acquitted prior to insti
tuting the civil action, the court concluded that the prosecutor’s misconduct at the first
trial was the proximate cause of her conviction and subsequent year of imprisonment. Id.
at 1351. The Seventh Circuit in Hilliard further refused to disturb the trial judge’s denial
of punitive damages but reversed his order limiting compensatory damages to one dollar.
Id. at 1350-51.
860. See Roviaro v. United States, 353 U.S. 53, 59 (1957) (no privilege to withhold name
of informant who was material witness to drug sale); United States v. Toombs, 497 F.2d
88, 92 (5th Cir. 1974) (nondisclosure of informant’s identity allowed where other partici
pants in drug sale available).
861. 353 U.S. 53 (1957).
862. Id. at 62. The Court in Roviaro chose to examine the necessity for disclosure on a
case-by-case basis. Id.; see United States v. Gomez-Rojas, 507 F.2d 1213, 1219 (5th Cir.),
cert, denied,_ U.S.__ , 96 S. Ct. 41 (1975) (defendant’s claim of entrapment by paid infor
mant normally requires disclosure since informant in unique position to confirm or deny
defendant’s allegations); United States v. Edwards, 503 F.2d 838, 840-41 (9th Cir. 1974)
(disclosure required since informants only witnesses to narcotics sale available to give tes
timony on defendant’s behalf but only one of two informants required to be identified when
necessity for testimony of second not shown); United States v. Toombs, 497 F.2d 88, 92-94
(5th Cir. 1974) (although informant a witness to drug transaction disclosure not required
since testimony not essential to defense and usefulness and safety of informant in
jeopardy).
863. See United States v. Goeke, 507 F.2d 820,825-26 & n.7 (8th Cir. 1974), cert, denied,
420 U.S. 979 (1975) (tipster whose tip initiated investigation into counterfeiting not suf
ficiently necessary to defense to warrant his identification).
864. United States v. Bell, 506 F.2d 207, 218-20 (D.C. Cir. 1974). The defendant in BeU
sought the informant’s identity solely to rebut impeachment testimony. Id. at 217-18. The
court observed the availability of other witnesses for impeachment purposes and, in
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test, the defendant bears the burden of proving the need for disclosure of
the informant’s identity;865 if the defendant sustains his burden and the
prosecution fails to identify its informant, the court may order dismissal
of the indictment.866
A federal statute requires pretrial identification of an informant
scheduled to testify at trial only in cases involving capital offenses.867
Information that would reveal the identity of an informant but bears
solely on a preliminary issue, such as whether probable cause existed for
a warrantless search, may be reviewed by the judge in camera.868869
In
United States v. Anderson*™ the Ninth Circuit ruled that the trial judge
in his discretion may use an in camera proceeding to evaluate the in
formation supplied by an informant giving police probable cause to stop
and search a vehicle.870 The court placed responsibility for striking a
proper balance of the defendant’s and the public’s interests on the trial
judge. Although indicating that the participation of defense counsel in
the in camera proceeding may be appropriate, the court ruled that the
judge’s exclusion of counsel in Anderson did not constitute an abuse of
discretion.871
In addition to requiring disclosure of an informant’s identity, the trial
court may order the Government to produce an informant at trial872 or to
assist the defense in locating him.873 In such cases the prosecution must
evaluating the informant’s usefulness to the Government in criminal investigation, the
court noted the numerous arrests attributable to the informant’s assistance, his involve
ment in four pending cases, and the detrimental effect that identification would have on
his usefulness. Id. at 218-20.
865. See United States v. Edwards, 503 F.2d 838, 840-41 (9th Cir. 1974), cert, denied,
420 U.S. 977 (1975) (defendant’s failure to establish necessity for identification of one of
two informants justifies nondisclosure).
866. See United States v. Fernandez, 506 F.2d 1200, 1204-05 (2d Cir. 1974) (remand for
disclosure of informants’ identity; dismissal threatened if prosecution refuses).
867. 18 U.S.C. § 3432 (1970); see United States v. Pennick, 500 F.2d 184, 186-87 (10th
Cir.), cert, denied, 419 U.S. 1051 (1974) (prosecution’s identification of informant in
opening statement and opportunity for extensive cross-examination relieve Government
of obligation to disclose). See generally notes 536-546 supra.
868. See United States v. Hurse, 453 F.2d 128, 130-31 (8th Cir. 1971), cert, denied, 414
U.S. 908 (1973) (identity of informant who supplied information supporting search must
be disclosed to court in camera).
869. 509 F.2d 724 (9th Cir. 1974), cert, denied, 420 U.S. 910 (1975).
870. Id. at 728-29.
871. Id. at 729-30. See also McCray v. Illinois, 386 U.S. 300, 311 (1967) (court must
enjoy broad discretion in disclosing informant’s identity, especially where evidence relates
to preliminary issue of probable cause).
872. See United States v. Hart,_ F.2d__ ,_ (9th Cir. May 1,1975) (No. 74-3001, at 4-5)
(informant essential to accused’s defense of entrapment must be produced).
873. See United States v. Williams, 496 F.2d 378, 382-83 (1st Cir. 1974) (dictum)
(government’s failure to identify informant before trial may require it to assist defendant
in locating informant if informant disappears or becomes unavailable).
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exercise reasonable diligence to comply with the court’s instructions.874
Whether this additional obligation to produce or help locate the in
formant arises depends on a number of factors, including the extent of
the government’s control over the informant, the importance of his testi
mony to the defense, and the difficulty in finding him.875876
The Ninth Cir
cuit, in United States v. Hart,™ significantly expanded the scope of the
prosecutor’s duty to produce paid informants residing in foreign coun
tries by ruling that the Government becomes a guarantor for the ap
pearance of foreign informants it employs.877 Although the prosecution in
Hart arguably had made reasonable efforts to produce its Mexican in
formants, the court noted the special dangers of entrapment presented
by paid informants able to avoid production and dismissed the indict
ment; the court held the reasonable diligence standard inadequate to
safeguard against possible abuses arising out of the use of foreign in
formants.878
The defense may comment on the failure of an informant to testify, but
such comments open the door to the prosecution to explain the in
formant’s absence. In United States v. Malizia, 879 for example, the prose
cution was permitted to respond to a defense comment on an informant’s
absence by introducing evidence that its informant did not appear be
cause he feared for his life.880
Prosecutorial Discretion.
As part of the executive branch of the
Government, United States Attorneys enjoy broad discretion in determ
ining whether and on what charges to prosecute, and the courts may not

874. See United States v. Pollard, 479 F.2d 310, 311 (8th Cir. 1973), cert, denied, 414
U.S. 1134 (1974) (burden on Government to prove both reasonable efforts to produce
informant and no involvement in informant’s unavailability).
875. United States v. Williams, 496 F.2d 378,382 (1st Cir. 1974).
876. _ F.2d _ (9th Cir. May 1,1975) (No. 74-3001).
877. Id. at_ (No. 74-3001, at 4-5). The dissent in Hart strongly criticized the majority
opinion as being unprecedented and contrary to existing authority; the dissenter also
argued the decision would impose too great a burden on the Government. Id. at_ (No. 743001, at 7-9) (Conti, J., dissenting). See also Velarade-Villarreal v. United States, 354 F.2d
9, 12-13 (9th Cir. 1965) (Government must prove reasonable efforts in attempting to pro
duce foreign informers but is not guarantor for appearance of such informers).
878. _ F.2d at__ (No. 74-3001, at 4-5). The use of informants in Hart aroused particular
suspicion because they received rewards rather than salaries for successful investigations,
operated without training or control, and their compensation as informants accounted for
most of their income. Id. at_ (No. 74-3001, at 3-4).
879. 503 F.2d 578 (2d Cir. 1974),cert, denied, 420 U.S. 912 (1975).
880. Id. at 580-81. The judge offered to exclude the evidence that the informant believed
his life was in jeopardy in exchange for the defendant’s promise not to comment on the in
formant’s absence, but the defense did not agree. Id. at 580.
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interfere with the free exercise of this discretionary power.881 In United
States v. Olson™2 the Ninth Circuit reversed a trial judge’s order dismis
sing a four-count indictment in response to the prosecutor’s refusal to
elect to proceed on one of the four counts.883 Citing the improbability of
consecutive sentences, the trial judge had reasoned that the prosecutor
was unduly burdening the busy courts with lengthy and complex jury
trials.884 While recognizing the judge’s power to order either an election
among counts or severance of counts for separate trials when prejudice to
the defendant could result from joinder,885 the Ninth Circuit held dis
missal of the indictment with prejudice constituted an invasion of the
powers of the executive branch.886
Prosecutorial discretion in initiating criminal proceedings is limited
only by the constitutional requirements of due process and equal pro
tection. A defendant may have his indictment dismissed if he proves that
he has been singled out for prosecution and that the Government acted in
bad faith in charging him.887 The numerous unsuccessful claims of selec
tive enforcement this term underscore a defendant’s difficulty in satis

881. See United States v. Posey, 501 F.2d 998, 1001 (6th Cir. 1974) (indictment and
investigation of defense witnesses does not prejudice defendant and within broad power to
indict); United States v. Brown, 481 F.2d 1035,1043 (8th Cir. 1973) (prosecutor’s failure to
provide sufficient factual basis for guilty plea does not justify dismissal of indictment;
judge should only have refused to accept plea); United States v. Cox, 342 F.2d 167,171-72
(5th Cir.), cert, denied, 381 U.S. 935 (1965) (judge may not hold prosecutor in contempt for
refusal to sign grand jury indictment).
882. 504 F.2d 1222 (9th Cir. 1974).
883. Id. at 1224. Three of the counts related to distribution of various narcotics and the
fourth was a conspiracy charge. Id. at 1223.
884. Id. at 1224. The trial judge claimed the United States Attorney had adopted a
practice of presenting multi-count indictments that hindered an already crowded court
docket. Id.
885. Id. at 1223-24; see Fed. R. Crim. P. 14 (relief from prejudicial joinder).
886. 504 F.2d at 1225. The court concluded that the trial court’s commendable motive of
limiting the government’s use of overly lengthy indictments could not justify a violation of
the separation of powers doctrine. Id. See also United States v. Cox, 342 F.2d 167,171 (5th
Cir.), cert, denied, 381 U.S. 935 (1965) (courts may not interfere with prosecutor’s dis
cretion in controlling criminal prosecutions).
887. See United States v. Berrios, 501 F.2d 1207,1211 (9th Cir. 1974). The accused must
show that the Government has not prosecuted others similarly situated for the same
conduct, that it has prosecuted him invidiously or in bad faith, and that it has based his
prosecution upon impermissible considerations such as race, religion, or a desire to prevent
exercise of his constitutional rights. Id. at 1211; see United States v. Ortega-Alvarez, 506
F.2d 455, 458 (2d Cir. 1974) (per curiam), cert, denied, 421 U.S. 910 (1975) (failure to show
impermissible considerations in decision to prosecute for heroin offense). See also United
States v. Bell, 506 F.2d 207, 221-22 (D.C. Cir. 1974) (dissimilar treatment of narcotics
dealer and subordinates in plea bargaining allowable because selective enforcement not
based on constitutionally suspect standard; enforcement policy supported by rational
justification).
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fying the burden of proving invidious or bad faith prosecution.888 The
Fifth Circuit even has suggested that a defendant may never be able to
challenge a decision to prosecute.889 The limited discovery available to
the defendant also effectively frustrates an effective attack on dis
criminatory enforcement practices.890891
Two cases decided this term illustrate the extent to which the prose
cutorial discretion of the United States Attorneys Office can be affected
by the actions of other state and federal officials. In United States v.
Long™' the defendant, charged with illegal possession of a sawed-off
shotgun, a crime subject to both state and federal prosecution, agreed to
cooperate with a state investigation in exchange for a promise of
immunity from prosecution on that charge and probation for a related
narcotics charge.892 Subsequent delivery of the gun by the state to federal
authorities resulted in a federal indictment against the defendant. The
trial judge dismissed the indictment on the ground that fundamental
fairness required that the state investigator be viewed as an agent of the
federal government and that the federal government be bound by his
promise not to prosecute.893 The Seventh Circuit rejected the lower
court’s reasoning and held that unless the Government knew of the
agreement or that the state investigator was in fact an agent of the
federal authorities, the federal prosecutors could not be bound by the
888. See United States v. Baechler, 509 F.2d 13,15 (4th Cir. 1974) (per curiam) (prose
cution for failure to register with draft board not shown to be deliberately punitive);
United States v. Raven, 500 F.2d 728, 733 (5th Cir. 1974), cert, denied, 419 U.S. 1124
(1975) (defendant was first person to be prosecuted under long-established statute but no
bad faith enforcement shown); cf. United States v. Bell, 506 F.2d 207, 221-22 (D.C. Cir.
1974) (no equal protection violation in offering more favorable plea bargains to two coin
dictees since third defendant shown to be major figure in narcotics conspiracy); United
States v. Mallah, 503 F.2d 971, 987-88 (2d Cir. 1974), cert, denied, 420 U.S. 995 (1975)
(second narcotics prosecution for more serious offense after reversal of earlier conviction
not improper since different drug involved and no prosecutorial bad faith).
A defendant who does not raise the issue of selective enforcement at trial may waive the
issue. See United States v. McCord, 509 F.2d 334,345-46 (D.C. Cir. 1974), cert, denied, 421
U.S. 930 (1975) (claim that only private citizens, never government agents, prosecuted for
violation of wiretap law waived where intentionally not raised at trial).
889. See United States v. Raven, 500 F.2d 728, 733 & n.14 (5th Cir. 1974), cert, denied,
419 U.S. 1124 (1975); United States v. Ream, 491 F.2d 1243,1246 (5th Cir. 1974).
890. See United States v. Baechler, 509 F.2d 13, 15 (4th Cir. 1974) (per curiam)
(defendant challenged conviction for failure to register with draft board on religious and
selective enforcement grounds; requests for statistics on number of prosecutions for
failure to register denied because evidence requested not necessary for adequate defense to
offense charged); United States v. Berrios, 501 F.2d 1207, 1210-13 (9th Cir. 1974)
(although Government required to produce memo requesting authorization to prosecute,
defendant entitled only to portions relevant to defense of selective enforcement). See also
Fed. R. Crim. P. 16,17.
891. 511 F.2d878(7th Cir. 1975).
892. Id. at 879-80.
893. Id. at 880.
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state officer’s promise of immunity.894895
The First Circuit addressed the
prosecutorial discretion of a United States Attorney in United States v.
Golon,*^ a case involving interpretation of a subsection of the Military
Selective Service Act of 1970896 requiring the Justice Department to pro
ceed expeditiously in response to requests for enforcement action from
the Director of Selective Service.897 Relying on this provision of the Act,
the district court found that a 14 month delay in acting on the case by the
United States Attorney warranted dismissal of the indictment charging
the defendant with failing to complete his alternate service.898 The First
Circuit reversed, holding that the Act requires expeditious handling only
with respect to specific requests for prosecutorial action, not standard
referrals.899
CONTROL OF THE JURY

In discharging his general duty to ensure the fairness of a trial, a judge
has broad discretion throughout the trial to prevent or cure possible pre
judicial influences on the jury, including the power to sequester the
jury.900 Violation of a sequestration order does not necessarily entitle the
defendant to a new trial;901 the trial judge first must determine whether
the jurors communicated with third parties concerning matters pertinent
to the trial.902 If the defendant can establish such communications, a
rebuttable presumption of prejudice warranting a new trial arises.903 Al
894. Id. at 881,882.
895. 511 F.2d 298 (1st Cir. 1975).
896. § 11(b), 50 U.S.C. App. § 462(c) (1970).
897. Id.; sec 511 F.2d at 300.
898. 511 F.2dat303.
899. Id. at 301-02. A standard referral as defined in Golon is a letter from the Selective
Service Headquarters to the United States Attorney reporting an individual for prose
cution. Id. at 301.
900. See United States v. Brasco, 516 F.2d 816, 819 (2d Cir. 1975) (per curiam) (seques
tration ordered in trial of congressman indicated for conspiracy to defraud Government;
new trial request denied because unauthorized juror visits nonprejudicial); United States
v. Hill, 496 F.2d 201, 203-04 (5th Cir. 1974) (jury allowed to separate during recess; refusal
to sequester will not result in reversal unless actual prejudice shown); cf. United States v.
Piancone, 506 F.2d 748, 749-51 (3d Cir. 1974) (judge did not abuse discretion in allowing
jurors to return home during deliberations); United States v. Ives, 504 F.2d 935, 954 (9th
Cir. 1974) (no abuse of discretion to permit jury to separate where court admonished jurors
to avoid media during recesses).
901. See United States v. Brasco, 516 F.2d 816, 819 (2d Cir. 1975) (per curiam)
(unauthorized contacts and communications in contravention of sequestration order not
grounds for new trial where not prejudicial).
902. See id. at 819; cf. United States v. Gegax, 506 F.2d 460, 461 (9th Cir. 1974) (no
error to refuse new trial motion based on only hearsay allegations of juror misconduct). In
Brasco the court of appeals held the trial judge’s failure to conduct a hearing on allegations
of the sequestration order violations was harmless error. 516 F.2d at 819.
903. See United States v. Brasco, 516 F.2d 816, 819 (2d Cir. 1975) (per curiam).
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ternatively, if he cannot establish that the communications concerned
matters related to the case, the defendant must prove actual prejudice to
obtain a new trial.904
Prejudice Due to Actions of Officials or Participants.
During
jury deliberations, the judge may communicate to the jury only in the
presence of the defendant,905 and such statements are subject to close
scrutiny on appeal.906 The Supreme Court this term in Rogers v. United
States907 overturned a conviction because the judge responded to a jury
question without the defendant or his counsel being present.908 A
rebuttable presumption of prejudice arises in such cases because the
judge’s actions infringe upon the accused’s constitutional right to be
present.909
Although the existence of a prior relationship between a juror and
another participant may support reversal if bias is shown, such a rela
tionship does not automatically render the juror incompetent.910 The
Third Circuit held this term that a juror whose ex-husband was a witness
properly could serve on the jury since the nature of their relationship and
the minimal importance of the witness’s testimony made it improbable

904. Id. at 819.
905. See Rogers v. United States, 422 U.S. 35, 38 (1975); cf. Jackson v. Hutto, 508 F.2d
890, 892 (8th Cir. 1975) (per curiam) (error to address jury in defendant’s absence despite
defense counsel’s presence, but not prejudicial).
906. See Jackson v. Hutto, 508 F.2d 890, 892 (8th Cir. 1975) (per curiam) (ex partestatements presumptively prejudicial but response to jury questions in absence of defendant
harmless error where defense counsel present); United States v. Burkhart, 501 F.2d 993,
996-97 (6th Cir. 1974), cert, denied, 420 U.S. 946 (1975) (judge’s refusal to respond directly
to jury inquiry on effect of not guilty verdict on civil tax liability); United States v.
Silvern, 494 F.2d 355, 357-60 (7th Cir. 1973) (supplemental charge given after jury in
dicated deadlock); cf. United States v. Miranda, 510 F.2d 385, 387 (9th Cir. 1975) (judge
gave erroneous reply to jury question; reversed). See also Fed. R. Crim. P. 43 (defendant
entitled to be present at every stage of trial including empaneling of jury and return of
verdict).
907. 422 U.S. 35 (1975).
908. Id. at 41 (instruction on jury’s ability to recommend extreme mercy).
909. See Jackson v. Hutto, 508 F.2d 890, 892 (8th Cir. 1975) (per curiam) (presumption
of prejudice rebutted by jury finding favorable to defendant); cf. Rogers v. United States,
_ U.S__ ___ , 95 S. Ct. 2091, 2095 (1975) (jury returned verdict five minutes after receiving
instruction that court would accept verdict of guilty with extreme mercy fraught with
potential prejudice; new trial ordered).
910. See United States v. Goodman, 511 F.2d 706, 707 (5th Cir. 1975) (per curiam) (two
jurors related and third juror a depositor in bank robbed; no prejudice shown); United
States v. Wayman, 510 F.2d 1020, 1023-24 (5th Cir. 1975) (denial of new trial motion
upheld where affidavit submitted by defendant after trial, divulging defendant’s business
dealings with person in indirect control of juror’s employer four years before trial, did not
show sufficient prejudice).
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that the wife’s decision as a juror would be affected by the relationship.911
A similar requirement applies to appellate review of encounters between
jurors and the prosecutor or witnesses that occur while a case is pending:
the defendant must demonstrate prejudice and curative actions by the
judge must have proven inadequate.912 Timely action by the trial judge
may dissipate any prejudice resulting from a juror’s improper contact
with a prosecution witness,913 from jury members engaging in jovial ex
change with a court official and a witness,914915
or from jurors allegedly
overhearing a discussion between postal inspectors in a mail fraud
case.91s The defendant also must clearly demonstrate prejudice before a
court will vacate a conviction based on jury encounters with physically
restrained defendants,916 or exposure to questionable comments or ir
regular procedures.917
911. Virgin Islands v. Gereau, 502 F.2d 914, 934 ( 3d Cir. 1974), cert, denied, 420 U.S.
909(1975).
912. See, e.g., Housden v. United States, 517 F.2d 69, 70 (4th Cir. 1975) (per curiam)
(evidentiary hearing required to determine if jury prejudice from witness’s out of court
remarks warrants new trial); United States v. Burke, 506 F.2d 1165, 1170 (9th Cir. 1974)
(judge’s finding of no prejudice after investigating claim that juror overheard argument
between defendant and witness saves conviction from reversal); United States v.Seidman,
503 F.2d 1027, 1028 (9th Cir. 1974) (judge properly excused five prospective jurors
engaged in improper conversation and correctly refused to strike entire panel since no
prejudice shown); Parrott v. Arkansas, 497 F.2d 1123, 1125-26 (8th Cir. 1974) (court deter
mined jurors did not overhear police conversation concerning defendant; discussion
between jurors and witness on extraneous matters not prejudicial).
913. See United States v. Camacho, 513 F.2d 709, 712 (1st Cir. 1975) (excusal of
offending juror and interrogation of remaining jurors cures prejudice). The court in
Camacho criticized the trial judge’s repeated identification of the defense counsel as the
source of numerous complaints of improper jury contacts but upheld the conviction. Id at
712-13.
914. United States v. Burke, 496 F.2d 373, 376-77 (5th Cir.), cert, denied, 419 U.S. 966
(1974) (curative instruction eliminated prejudice).
915. United States v. Minkin, 504 F.2d 350, 354-56 (8th Cir. 1974), cert, denied, 420 U.S.
926 (1975) (jurors denied overhearing conversations when questioned by judge).
916. See United States v. Shaver, 511 F.2d 933, 935 (4th Cir. 1975) (per curiam) (brief
sighting of accused in handcuffs rendered harmless by thorough questioning of jurors in
volved); United States v. Crane, 499 F.2d 1385, 1388-89 (6th Cir.), cert, denied, 419 U.S.
1002 (1974) (defendant not prejudiced by three jurors briefly seeing him handcuffed; upon
being questioned by judge two jurors could not recall seeing defendant and third testified
encounter would not affect vote); cf. United States v. Pitts, 508 F.2d 1237, 1240-41 (8th
Cir. 1974) (no prejudice shown from arrest of defense witness allegedly in presence of jury
panel).
917. See United States v. Daughtry, 502 F.2d 1019, 1023-24 (5th Cir. 1974) (judge’s
castigation of jury from same venire at close of prior case not prejudicial to defendant);
United States v. Short, 500 F.2d 676, 677-78 (9th Cir.), cert, denied, 419 U.S. 1000 (1974)
(venireman criticism during jury selection that trial costing more than defendant had
taken not prejudicial); United States v. Benson, 495 F.2d 475, 482 (5th Cir. 1974), cert,
denied, 419 U.S. 1035 (1975) (judge’s praise of guilty verdict in previous trial before some
of same jurors not prejudicial to defendant); United States v. Drake, 494 F.2d 648, 649-50
(7th Cir. 1974) (claim of bias as result of multiple service on juries and repeated exposure
to prosecutor rejected).
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Prejudice Due to Materials in the Jury Room.
In reaching its
verdict, a jury may consider only evidence developed before it in open
court;918 the jury’s consideration of evidence not tested through the ad
versary process to decide material factual questions violates the de
fendant’s sixth amendment right of confrontation.919920
After the jury re
turned a guilty verdict in United States v. Howard*10 the defendant
moved for a new trial on the basis of a single juror’s affidavit alleging
that during deliberations another member of the jury disclosed that the
defendant had been in trouble two or three times previously.921 The Fifth
Circuit remanded the case for an evidentiary hearing to determine the ac
curacy of the juror’s affidavit and, if accurate, whether the comment
likely would have prejudiced the average juror.922
The trial judge must decide what materials to send to the jury during
its deliberations923 and has discretion to deny jury requests for exhibits
that contain extraneous material924 or requests for lengthy transcripts of
a witness’s testimony that do not identify specific portions.925 Sending
materials to the jury that have not been admitted into evidence con
stitutes reversible error if the accused can establish that prejudice re

918. Patterson v. Colorado, 205 U.S. 454,462 (1907).
919. See Paz v. United States, 462 F.2d 740, 745-46 (5th Cir. 1972), cert, denied, 414 U.S.
820 (1973) (presence of books on drug problems in jury room during deliberations in
narcotics case unconstitutional).
920. 506 F.2d 865 (5th Cir. 1975).
921. Id. at 866.
922. Id. at 868-69 & n.3. See also United States v. Dye, 508 F.2d 1226, 1232 (6th Cir.
1974), cert, denied, 420 U.S. 974 (1975) (posttrial allegations of juror vote trading during
deliberations not sufficiently grave to warrant further inquiry); United States v. Robbins,
500 F.2d 650, 652-53 (5th Cir. 1974) (trial court did not abuse discretion in determining,
after posttrial hearing, that juror in trial of doctor for dispensing controlled drugs had
based her verdict on evidence alone, was not herself biased, had not prejudiced jury by
disclosing during deliberations that her daughter had suffered serious illness from pre
scription diet pills, and had not lied during voir dire).
923. See United States v. McGrady, 508 F.2d 13, 21 (8th Cir. 1974), cert, denied, 420
U.S. 979 (1975) (no abuse of discretion in sending copy to jury with warning it was not
evidence); United States v. Chrzanowski, 502 F.2d 573, 577 (3d Cir. 1974) (within judge’s
discretion to deny jury copy of transcript of testimony); United States v. Mackin, 502
F.2d 429, 442 (D.C. Cir.), cert, denied, 419 U.S. 1052 (1974) (same); United States v.
Benson, 495 F.2d 475, 478 (5th Cir. 1974) (no abuse of discretion to send jury Miranda
waiver forms and summary of defendant’s confession which had been introduced into
evidence); cf. Stone v. United States, 506 F.2d 561, 564 (8th Cir. 1974) (no abuse of discre
tion to read portion of prosecution witness’s testimony to jury).
924. See United States v. DeRodriguez, 508 F.2d 411, 412 (9th Cir. 1974) (per curiam)
(denial of jury request proper, but judge should attempt instead to excise irrelevant
material).
925. See United States v. Chrzanowski, 502 F.2d 573, 577 (3d Cir. 1974); cf. Canal Zone
v. Scott, 502 F.2d 566, 569-70 (5th Cir. 1974) (denial of jury’s request for part of transcript
proper to avoid review of comments out of context).
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suited.926 For example, the Ninth Circuit has found it improper to permit
the jury to consider a prosecutor’s testimonial aids but held the error
harmless in light of the defendant’s opportunity to cross-examine witnes
ses in reference to the materials and to indicate any errors.927
Prejudice by Publicity.
A defendant has a constitutional right to
be tried by an impartial jury, but that right does not demand that all
jurors be totally ignorant of the facts; the proper test for impartiality fo
cuses on whether the juror can set aside his impressions and render a ver
dict solely on the evidence.928 Although the defendant normally must
show actual prejudice before a court will reverse his conviction because of
adverse pretrial publicity,929 a presumption of prejudice arises from per
vasive and inflammatory press coverage930 or from a trial conducted in a
carnival atmosphere.931 This term the Supreme Court in Murphy v.
926. United States v. Camporeale, 515 F.2d 184, 188 (2d Cir. 1975) (clerk’s delivery to
jury of defendant’s grand jury testimony instead of edited version contrary to judge’s
instructions and attorneys’ stipulation resulted in prejudice requiring new trial). A
significant portion of the improperly-submitted grand jury minutes in Camporeale
concerned defendant’s prior criminal record, which the court concluded the jury could have
found quite relevant to defendant’s credibility; the Second Circuit found the error highly
prejudicial and reversed. Id. The court did sanction the judge’s failure to question the
jurors to determine whether they had read the objectionable material, however, noting
that such action might draw attention to the material and exacerbate the problem. Id.
927. United States v. Abbas, 504 F.2d 123,125 (9th Cir. 1974),cert, denied, 421 U.S. 988
(1975). The court recommended a hearing out of the jury’s presence to review such aids to
ensure they were supported by the evidence before sending them to the jury. Id. at 124.
928. See Murphy v. Florida, 421 U.S. 794 (1975) (no prejudice where jurors aware of but
indifferent to defendant’s prior convictions); United States v. Delay, 500 F.2d 1360,1365
(8th Cir. 1974) (voir dire disclosed jurors’ impartiality despite publicity).
929. See United States v. Armocida, 515 F.2d 29, 48-49 (3d Cir. 1975) (article adverse to
defendants published in county other than where jurors resided unlikely to prejudice
defendants substantially); United States v. Tokoph, 514 F.2d 597, 606-07 (10th Cir. 1975)
(newspaper articles not highly prejudicial); United States v. Green, 511 F.2d 1062, 1073
(7th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3638 (U.S. Mar. 29, 1975) (No. 74-1223)
(minimal publicity occurring six weeks to five months before trial not prejudicial); United
States v. Caldwell, _F.2d_, _ (D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 11-17)
(widespread coverage not prejudicial); United States v. Barrett, 505 F.2d 1091,1098-1100
(7th Cir. 1974), cert, denied, 421 U.S. 964 (1975) (pretrial newspaper stories appearing up
to five months before trial and not going beyond language of indictment did not prejudice
jury). See also United States v. Delay, 500 F.2d 1360, 1365 (8th Cir. 1974) (failure to grant
change of venue due to pretrial publicity not abuse of discretion in absence of reasonable
likelihood of unfair trial).
930. Rideau v. Louisiana, 373 U.S. 723, 724 (1963) (defendant’s confession to murder
broadcast on television presumptively prejudicial); Irvin v. Dowd, 366 U.S. 717, 725-28
(1961) (rural community poisoned by pervasive and inflammatory publicity).
931. Sheppard v. Maxwell, 384 U.S. 333, 352-55 (1966) (newsmen allowed excessive free
reign in courtroom causing distraction and disruption prejudicial); Estes v. Texas, 381
U.S. 532, 534-35 (1965) (televising and broadcasting petitioner’s trial constitutes denial of
due process).
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Florida'932 clarified the instances in which a presumption of prejudice will
arise by refusing to apply to a state proceeding the standards it had an
nounced under its supervisory powers to guard against the influences of
pretrial publicity in the federal courts.933 In Murphy the defendant had
been involved in a number of criminal cases in the previous two years, in
cluding one in which he was convicted of murder.934 Despite the wide
coverage given those cases in both the local and national press and the
fact that some of the jurors admitted they knew of the defendant’s prior
conviction, the Court held that the defendant had failed to show actual
prejudice on the part of the jury or that the setting of the trial was in
herently prejudicial.935 The Court emphasized the jurors’ professed
indifference to the defendant’s past record, the largely factual and rela
tively noninflammatory nature of the relevant news articles, and the ab
sence of any proof that the community was hostile toward the accused.936
Inflammatory pretrial publicity can be overcome if the trial judge in
vokes the traditional safeguard of a probing voir dire examination.937 In
United States v. Abbott Laboratories'93* the Fourth Circuit reversed a
dismissal of an indictment based on prejudicial pretrial publicity because
the trial judge had not undertaken voir dire to determine whether an im
partial jury could be impaneled.939 Timely action by the trial judge also
932. 421 U.S. 794 (1975).
933. Id. at 797. Federal courts presume bias of jurors who learn through news accounts
of a defendant’s prior criminal record. Id. at 798-99; see Marshall v. United States, 360
U.S. 310, 312-13 (1959) (per curiam). The Court in Murphy disapproved the Third Circuit’s
extension of the Marshall rule to state court proceedings, stating that it was not a con
stitutional ruling. 421 U.S. at 798; see Doggett v. Yeager, 472 F.2d 229, 237-39 (3d Cir.
1973) (substantial likelihood of prejudice through news account requires new trial; actual
prejudice need not be shown).
934. 421 U.S. at 794.
935. Id. at 803. In addition to some 20 stories which appeared locally, the New York
Times printed five separate articles on the defendant, who was referred to as “Murph the
Surf.”Zd. at 795-96 & n.l. Relying on Irvin v. Dowd, a state case decided on constitutional
grounds, the dissent in Murphy argued that the jurors’ protestations of indifference to the
defendant’s past crimes merited little weight in light of admissions on voir dire of possible
prejudice and the judge’s failure to employ adequate safeguards against further prejudice.
Id. at 804-08 (Brennan, J., dissenting); see Irvin v. Dowd, 366 U.S. 717, 725-28 (1961)
(possible prejudice due to publicity from prior convictions requires reversal).
936. Id. at 802-03.
937. See, e.g., United States v. Green, 511 F.2d 1062, 1073 (7th Cir. 1215), petition for
cert, filed, 43 U.S.L.W. 3638 (U.S. Mar. 29, 1975) (No. 74-1223) (voir dire established
impartiality of jurors despite pretrial news coverage); Entrekin v. United States, 508 F.2d
1328, 1330 (8th Cir. 1974) (voir dire disclosed jury fair and impartial); United States v.
Barrett, 505 F.2d 1091, 1098-1100 (7th Cir. 1974), cert, denied, 421 U.S. 964 (1975) (careful
screening of veniremen and six additional peremptory challenges granted to defendant
ensured impartiality).
938. 505 F.2d 565 (4th Cir. 1974), cert, denied, 420 U.S. 990 (1975).
939. Id. at 571-72 (pretrial publicity relating to deaths caused by adulterated and mis
branded drugs distributed by defendant). Before a dismissal may be ordered, curative
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may cure possible bias resulting from adverse publicity during trial,940
and the trial court’s failure to interrogate jurors after the appearance of
an inflammatory article about the defendant during trial constitutes re
versible error.941
Jury Irregularities.
Rule 23(b) of the Federal Rules of Criminal
Procedure provides that at any time before the jury renders its verdict
the parties may stipulate in writing with the approval of the court that
the jury shall consist of any number less than 12.942 Intending to imple
ment this rule, counsel for both parties in several recent cases have stipu
lated before trial to accept a jury of less than 12 should one or more jurors
have to be excused for illness or other good cause during the trial.943 Two
circuits disagree on whether such stipulations, absent the express con
sent of the defendant himself, satisfy the stipulation of the parties re
quirement of Rule 23(b). In upholding a verdict of 11 jurors despite the
absence of the defendant’s express consent, the Seventh Circuit in
United States v. Pacente944 pointed to the defendant’s silence when the

devices such as voir dire, change of venue, and continuance must be shown to be ineffec
tive in protecting defendant’s right to a fair trial. Id at 572.
940. See United States v. Polizzi, 500 F.2d 856, 881-87 (9th Cir. 1974), cert denied, 419
U.S. 1120 (1975) (trial judge’s in camera questioning to gauge effect on jurors of
newspaper accounts published during trial and repeated admonition to avoid further pub
licity about trial adequately protected defendants’ rights to impartial jury); United States
v. Williams, 496 F.2d 378, 383 (1st Cir. 1974) (prompt examination of jurors by judge and
strong instruction eradicated prejudice from seven jurors reading news article about trial).
The judge has discretion to order a mistrial when prejudicial publicity has reached a juror.
See Parker v. United States, 507 F.2d 587, 588-89 (8th Cir. 1974), cert, denied, 421 U.S. 916
(1975) (where juror indicated having overheard radio announcement that trial had been
delayed because of threat to prosecution witness and defendants requested mistrial, grant
of mistrial motion in court’s discretion and no violation of double jeopardy in retrial).
941. See United States v. Hankish, 502 F.2d 71, 76-77 (4th Cir. 1974) (reversible error
for judge not to ask jurors about newspaper article published during trial implying
defendant was racketeer); cf. Margoles v. United States, 407 F.2d 727, 733-35 (7th Cir.),
cert, denied, 396 U.S. 833 (1969) (where news account of inadmissible evidence appeared
during trial, collective voir dire of jurors as to whether they had read articles not error).
See generally ABA Standards. Fair Trial and Free Press § 3.5 (f) (1974).
942. See United States v. Means, 513 F.2d 1329, 1334 (8th Cir. 1975) (prosecution’s
refusal to agree to 11 member jury when juror became ill during deliberations bars applica
tion of Rule 23(b)). The Eighth Circuit in Means rejected the government’s contention that
the prosecution’s refusal to consent should have caused a mistrial; the court upheld the
trial judge’s dismissal of the indictment. Id. at 1335-36. See also Parker v. United States,
507 F.2d 587, 589 (8th Cir. 1974), cert, denied, 421 U.S. 916 (1975) (defendant has no
absolute right to jury of less than 12).
943. See United States v. Pacente, 503 F.2d 543, 551-52 (7th Cir.), cert, denied, 419 U.S.
1048 (1974); United States v. Taylor, 498 F.2d 390, 391 (6th Cir. 1974) (per curiam).
944. 503 F.2d 543 (7th Cir.),cert, denied, 419 U.S. 1048(1974).
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judge explained in open court his intention to continue deliberations after
one juror had been excused.945 The Sixth Circuit reached the opposite con
clusion from similar facts in United States v. Taylor,946 holding the word
“parties” must be construed narrowly to require the express consent of
the defendant himself.947 The Ninth Circuit has adopted the principle in
Taylor that the waiver of even one juror is equivalent to the waiver of the
right to a jury trial and thus cannot be supported by a silent record,948
but other circuits have not addressed the issue.
In the absence of a stipulation to a jury of less than 12, a juror’s
incapacitation during the jury’s deliberations normally will result in a
mistrial.949 A few district courts have issued other orders to avoid this
harsh result. After a juror’s death during deliberations in one case this
term, the trial judge sustained the jury’s verdict on those counts upon
which agreement had been reached prior to the juror’s death.950 The Fifth
Circuit reversed, holding that adoption of preliminary jury findings as a
verdict violates a defendant’s right to a twelve-man jury.951952
The Ninth
Circuit in United States v. Lamb962 liberally construed Rule 24(c) and
held that a defendant may waive by silence his right to bar a substitute
juror after the case has gone to the jury.953 Rule 24(c) on its face permits
substitution of an alternate juror at any time prior to deliberations; the
court rejected the defendant’s argument that any waiver of the right to
bar alternate jurors must be explicit, reasoning that Rule 24(c) merely
was supervisory, not of constitutional dimension, and affirmed the de

945. Id. at 551-52.
946. 498 F.2d 390 (6th Cir. 1974) (per curiam).
947. Id. at 392.
948. See id.; United States v. Guerrero-Peralta, 446 F.2d 876, 877 (9th Cir. 1971)
(express, knowing, and intelligent consent of defendant required for waiver of 12 man
jury). An oral stipulation by a defendant entered on the record satisfies the requirements
of Rule 23(b). See Rogers v. United States, 319 F.2d 5,7 (7th Cir. 1963).
949. See United States v. Taylor, 507 F.2d 166, 168 (Sth Cir. 1975); cf. United States v.
Means, 513 F.2d 1329,1335 (8th Cir. 1975) (motion for dismissal granted where prosecutor
refused stipulation of 11 member jury after lengthy trial; double jeopardy bars reprosecu
tion).
950. See United States v. Taylor, 507 F.2d 166, 167-69 (5th Cir. 1975) (unanimity had
been achieved on 3 of 16 counts submitted to the jury). The trial court declared a mistrial
as to the other counts. Id. at 167.
951. Id. at 168-69.
952. _ F.2d_(9th Cir. Feb. 20,1975) (No. 74-2406).
953. Id. at _ (No. 74-2406, at 2-7). The trial judge, after his charge to the jury,
admonished the alternate to stand ready to be called and neither counsel nor defendant
objected. Id. at_ (No. 74-2406, at 5); see Fed. R. Crim. P. 24(c) (alternate jurors who do
not replace regular jurors shall be discharged after the jury retires to consider its verdict);
cf. Leser v. United States, 358 F.2d 313, 317 (9th Cir.), cert, denied, 385 U.S. 802 (1966)
(stipulation by counsel in defendant’s presence that alternate juror could replace ill juror
after deliberations began binding on defendant who did not object).
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fendant’s conviction for armed robbery.954 Judge Ely dissented in Lamb,
arguing that Rule 24(c) requires the trial court to dismiss alternate jurors
after the case has gone to the jury.955
CONTROL OF THE PHYSICAL CIRCUMSTANCES AT TRIAL

Throughout a trial the judge must guard against occurrences that
might prejudice either party; thus, he has broad discretion to prevent or
remedy potential bias.956 The trial court, for example, may order the ex
clusion of witnesses from the courtroom during trial and may suppress
the testimony of witnesses violating such an order.957 It is within the
judge’s discretion, nevertheless, to permit a witness to testify despite his
violation of an exclusion order.958 The trial court also must exercise spe
cial care to avoid jury prejudice caused by seeing the defendant in prison
garb; trying the accused in prison clothing constitutes reversible error.959
Brief encounters between jurors and physically restrained defendants,

954. _ F.2d at_ (No. 74-2406, at 4-5, 7). The Ninth Circuit in Lamb indicated that its
decision in Leser v. United States, in which it sustained the substitution of a juror alter
nate where defense counsel stipulated to the substitution, could not be distinguished from
the facts in Lamb in which neither the defendant nor his counsel agreed to the substitu
tion. Id. at_ (No. 74-2406, at 4-5); see 358 F.2d 313,317-18 (9th Cir.),cert, denied, 385 U.S.
802(1966).
955. _F.2d at_ (No. 74-2406, at 8-13) (Ely, J., dissenting) (inherent coercive effect
upon alternate juror who joins a jury after deliberations underway indisputable); see
United States v. Allison, 481 F.2d 468, 472 (5th Cir. 1973), cert, denied, 416 U.S. 982 (1974)
(discharge of alternate mandatory under Rule 24(c)); United States v. Hayutin, 398 F.2d
944, 950-51 (2d Cir.), cert, denied, 393 U.S. 961 (1968) (danger of prejudice from late sub
stitution of alternate outweighs benefit).
956. See United States v. Lozano, 511 F.2d 1, 6 (7th Cir. 1975) (no prejudice to bilingual
defendant who failed to object to asserted bias of government interpreters and their
allegedly improper translation); United States v. Gorham, 508 F.2d 838 (4th Cir. 1975)
(No. 74-1669, at 3-4) (per curiam) (unpublished opinion) (judge decides need for evi
dentiary hearing on effect of prior photographic identification on witness’s trial identifica
tion). The discretion of the trial judge, however, is not unlimited. See United States v.
Conley, 503 F.2d 520, 522-24 (8th Cir. 1974) (judge abused discretion by failing to grant
mistrial after government witnesses’ repeated objectionable inflammatory remarks).
957. See United States v. Calhoun, 510 F.2d 861, 867-69 (7th Cir. 1975) (no abuse of dis
cretion to refuse to admit testimony from two defense witnesses who remained in court
room after defendant requested exclusion order).
958. See United States v. Herbert, 502 F.2d 890, 894 (10th Cir. 1974), cert, denied, 420
U.S. 931 (1975) (judge permitted government agent to testify after violation of exclusion
order); United States v. Moriarty, 497 F.2d 486, 488-89 (5th Cir. 1974) (judge permitted
testimony of officer not crucial to government’s case despite violation of exclusion order
since no suggestion of altered testimony).
959. See St. Jules v. Estelle, 505 F.2d 656 (5th Cir. 1974) (per curiam) (habeas corpus
relief granted to defendant tried in prison clothes); Hollins v. Estelle, 503 F.2d 1373, 1374
(5th Cir. 1974) (per curiam) (reversible error to try accused in jail garb).
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however, generally have been held harmless.960 A defendant usually will
raise on appeal incidents that play on the jurors’ personal biases or that
arguably endanger the defendant’s right to a fair trail, but a court will set
aside a conviction only on a clear showing of prejudice.961
To protect the defendant’s right to a fair trial, a trial judge may curtail
press coverage of a trial provided that an imminent threat of prejudice re
sulting from such coverage is demonstrated.962 United States v.
Columbia Broadcasting System963 illustrates the current approach to
prior restraints on press coverage of criminal trials. At a pretrial hearing
in the prosecution of the “Gainesville Eight” for conspiring to disrupt
the 1972 Republican National Convention, the trial judge issued an order
prohibiting sketching for publication done within the courthouse. After
learning that an artist who had attended the pretrial hearing was sketch
ing the proceedings from memory, the judge prohibited publication of
any sketches relating to the trial.964 The Fifth Circuit vacated the judge’s
orders restraining publication, concluding they were overly broad and
too remotely related to the prejudice sought to be avoided.965 The court
960. See United States v. Chipman, 513 F.2d 1262, 1263 (6th Cir. 1975) (per curiam)
(judge’s curative actions and brevity of two jurors’ encounter with handcuffed defendant
rendered incident nonprejudicial); United States v. Chrzanowski, 502 F.2d 573, 576 (3d
Cir. 1974) (momentary appearance of handcuffed defendant in front of jurors not suf
ficiently prejudicial to require mistrial).
961. See United States v. Barclift, 514 F.2d 1073, 1074 (9th Cir. 1975) (per curiam)
(prosecutor’s motion in open court to dismiss case as to only one defendant not prejudicial
to other defendant); United States v. Burke, 495 F.2d 1226, 1233 (5th Cir.), cert, denied,
419 U.S. 1079 (1974) (no prejudice from prosecutor’s preparing witness for cross-examina
tion). See also United States v. Wilkinson, 513 F.2d 227, 233 (7th Cir. 1975) (admission of
defendant’s statements to show motive and intent permissible and harmless; record does
not support defense claim that before trial court instructed Government not to introduce
such evidence); United States v. Delay, 500 F.2d 1360, 1366 (8th Cir. 1974) (no abuse of
discretion to admit noninflammatory photographs of victims’ corpses); United States v.
Barcenas, 498 F.2d 1110, 1111-13 (5th Cir.), cert, denied, 419 U.S. 1036 (1974) (absent
objection, witness’s answer revealing defendant’s prior incarceration not plain error);
Flanagan v. Henderson, 496 F.2d 1274, 1278 (5th Cir. 1974) (no constitutional issue pre
sented by presence of prosecutrix during rape trial).
962. See Times-Picayune Publishing Corp. v. Schalingkamp, 419 U.S. 1301, 1308 (1974)
(Powell, J., sitting as Circuit Justice) (stay of state court order imposing pervasive
restraints on press coverage of criminal case granted because imminent threat to fair trial
not shown). See also United States v. Dickinson, 465 F.2d 496, 507-08 (5th Cir. 1972)
(federal gag order stemming from fear press coverage of tangential federal proceeding
would prejudice defendant’s right to fair trial in state court improper because threat of
prejudice too remote; contempt convictions for violating order vacated and remanded to
consider appropriateness of punishing newsmen for disregarding constitutionally infirm
order).
963. 497 F.2d 102 (5th Cir. 1974).
964. Id. at 103. The trial judge also unsuccessfully attempted to amend the local district
court rules by extending the prohibition to all other judicial proceedings before the court.
Id. at 103-04 & n.3.
965. Id. at 106. The Fifth Circuit distinguished sketches from telecasting, noting that
sketching does not create the same danger of participants altering their behavior due to
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further held that absent a showing that sketching would disrupt the pro
ceedings, the order forbidding in-court sketching impermissibly infringed
on first amendment rights.966
In recent decisions discussing the problems posed by disruptive de
fendants, courts have shown general agreement that a trial judge may re
move an unruly defendant from the courtroom after providing adequate
warning and safeguards.967 In United States v. Munn9™ the Tenth Circuit
held that a pretrial warning to the defendant concerning the conse
quences of his disrespectful trial conduct sufficed to support a denial of
his right to be present.969 The Ninth Circuit in United States v. Ives9™ ex
panded the scope of the trial judge’s discretion in conducting trials of
unruly defendants by sanctioning the lower court’s finding that a de
fendant who engages in outrageously disruptive behavior may have
waived his right to testify.971 The exceptionally disruptive nature of the
defendant’s conduct in Ives, exemplified by physical assaults on both
his own counsel and the United States Attorney, led the court to imply
such a waiver.972

awareness of being broadcast. Id. at 105. See also Estes v. Texas, 381 U.S. 532, 544-51
(1965) (presence of television cameras creates prejudicial disruption); Fed. R. Crim. P. 53
(broadcasting and photography prohibited at criminal proceeding).
966. 497 F.2d at 106-07. But see ABA Canons of Professional Ethics No. 35 (ban on
all in-court sketching; rejected in all states but Rhode Island); Comment, United States v.
C.B.S.: When Sketch Artists Are Allowed in the Courtroom, Can Photographers Be Far
Behind?, 1975 Duke L.J. 188, 205 (decision may create more litigation leading eventually
to at least still photographs in court).
967. See Illinois v. Allen, 397 U.S. 337, 342-43 (1970); United States v. Munn, 507 F.2d
563, 565-69 (10th Cir. 1974); United States v. Ives, 504 F.2d 935, 940-46 (9th Cir. 1974); In
re Dellinger, 502 F.2d 813, 816-17 (7th Cir. 1974), cert, denied, _U.S_, 95 S. Ct. 1425
(1975). A removed defendant may gain reentry by promising to behave appropriately.
Illinois v. Allen, supra at 343. A defendant’s voluntary absence from trial constitutes a
waiver of his right to be present. See United States v. DeLeon, 498 F.2d 1327, 1331 (7th
Cir. 1974).
968. 507 F.2d 563 (10th Cir. 1974).
969. Id. at 567-68 (defendant warned at pretrial hearing three weeks earlier that his
improper actions at trial would result in his being restricted to listening to proceedings
from another room). The court also found no abuse of discretion in the judge’s waiting
until the first recess following the defendant’s promise to behave to permit him to return
to the courtroom. Id. at 568.
970. 504 F.2d 935 (9th Cir. 1974).
971. Id. at 940. See also United States v. Bentvena, 319 F.2d 916, 944 (2d Cir.), cert,
denied, 375 U.S. 940 (1963) (defendant’s conduct not sufficiently disruptive to disallow his
testimony); 6 St. Marys L.J. 925 (1975) {Ives extends judge’s discretion without
adequate procedural safeguards).
972. 504 F.2d at 941-46. As a result of his gross misconduct, Ives repeatedly was
removed to a special booth from which he could observe the proceedings. Id. at 942-45.
Ives also was given three separate opportunities to testify, but each time the jury was
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During trial the judge controls both the substance of the evidence pre
sented to the jury and the manner in which the parties may present it.973
The Second Circuit this term held that a judge may condition the admis
sion of partially inaudible tape recordings on the preparation of accurate
transcripts.974 Similarly, the trial judge may limit the number of charac
ter witnesses presented by a defendant.975 To promote jury compre
hension of the issues, the court may allow charts and other testimonial
aids to summarize the evidence.976 The Ninth Circuit has suggested, how
ever, that a hearing should precede the use of such aids to ensure that the
information presented is based on the evidence.977 The judge also has dis
cretion to control the order and length of closing arguments; thus, the

recalled, he engaged in further improprieties, resulting in the judge’s refusing to allow him
to take the stand. Id. at 942-45. Whether the privilege to testify is rooted in the Consti
tution or in a statute was held irrelevant in Ives because the right to testify, regardless of
its source, may be waived; the defendant’s behavior, which included arguing with the
judge, worked such a waiver. Id. at 940.
973. See, e.g., United States v. Howard, 504 F.2d 1281, 1287 (8th Cir. 1974) (court may
admit selective portions of tape recording when remainder barely audible); United States
v. Clemons, 503 F.2d 486, 490-91 (8th Cir. 1974) (prejudicial error to admit evidence of
prior crimes and to permit undue emphasis on such evidence); United States v. Watts, 502
F.2d 726, 728 (9th Cir. 1974) (no abuse of discretion in exclusion of polygraph examination
results); United States v. Hill, 500 F.2d 733, 739 (5th Cir. 1974),cert, denied, 420 U.S. 952
(1975) (admission of four allegedly obscene films and 20 other film titles proper; no
evidence verdict hinged on numerous unseen films); United States v. Pomares, 499 F.2d
1220, 1223 (2d Cir.), cert, denied, 419 U.S. 1032 (1974) (no abuse of discretion to admit
prior oral confession after prosecution formally had waived use of defendant’s written
confession). The trial judge also exercises broad discretion regarding the admissibility of
evidence during rebuttal. See United States v. Durham, 512 F.2d 1281,1289 (5th Cir. 1975)
(discretionary admission of evidence impeaching defense expert testimony); United States
v. Finis P. Ernest, Inc., 509 F.2d 1256, 1262-63 (7th Cir. 1975) (discretionary admission of
testimony contradicting defense witness); United States v. Chrzanowski, 502 F.2d 573,
576 (3d Cir. 1974) (discretionary admission of evidence of other crimes by defendant).
974. See United States v. Gerry, 515 F.2d 130, 143-44 (2d Cir. 1975), petition for cert,
filed, 43 U.S.L.W. 3677 (U.S. May 27, 1975) (No. 74-1480). See also United States v.
McMillan, 508 F.2d 101, 105-06 (8th Cir. 1974), cert, denied, 421 U.S. 916 (1975) (tran
scripts of audible tape recordings normally should not be read and should be admitted only
upon consent of both parties).
975. See United States v. Greenlee, 517 F.2d 899, 906 (3d Cir. 1975) (judge properly
limited defendant to 13 character witnesses).
976. See United States v. Abbas, 504 F.2d 123, 124-26 (9th Cir. 1974), cert, denied, 421
U.S. 988 (1975) (government charts should not go to jury during deliberations but
harmless error since defendant acquitted on all chart-related counts); United States v.
Lawhon, 499 F.2d 352, 357 (5th Cir. 1974), cert, denied, 419 U.S. 1121 (1975) (no abuse of
discretion to refrain from distributing defendant’s summary chart in tax case during
closing argument).
977. See United States v. Abbas, 504 F.2d 123, 124-25 (9th Cir. 1974), cert, denied, 421
U.S. 988 (1975) (absence of hearing harmless error since defendant acquitted on offenses
hearing would have concerned).
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Sixth Circuit recently upheld a 100 minute aggregate limit for summa
tion by all defendants in an 11 defendant conspiracy case.978

RIGHT TO COUNSEL

Critical Stages.
The Supreme Court has interpreted the sixth
amendment’s guarantee of assistance of counsel to entitle a criminal de
fendant to retained or appointed counsel at any critical stage of the pro
ceedings against him.979 Applying the critical stage test, courts this term
determined that such proceedings as parole application hearings, 980
hearings on petition for habeas corpus,981 psychological examinations,982
and the taking of handwriting exemplars983 are not critical stages of
prosecution necessitating appointment of counsel.984*
986
This term in
Gerstein v. Pugh™* the Supreme Court, in holding that states must
conduct an informal preliminary hearing to determine probable cause be
fore subjecting suspects to significant pretrial detention, concluded that
such a proceeding is not a critical stage for sixth amendment purposes.98*
In distinguishing the informal hearing it was mandating from the tradi

978. United States v. Dye, 508 F.2d 1226, 1231 (6th Cir. 1974),cert, denied, 420 U.S. 974
(1975). See also United States v. McGrady, 508 F.2d 13, 21 (8th Cir. 1974),cert, denied, 420
U.S. 979 (1975) (no error in permitting two prosecutors to present summation).
979. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970) (preliminary hearing a critical
stage under certain conditions); Mempa v. Rhay, 389 U.S. 128, 133-37 (1968) (sentencing a
critical stage); United States v. Wade, 388 U.S. 218, 226-27 (1967) (post-indictment lineup
a critical stage). The right to counsel does not apply to proceedings before Indian tribal
courts conducted prior to enactment of the Indian Civil Rights Act of 1968. Settler v.
Lameer, 507 F.2d 231, 241 (9th Cir. 1974) (absent legislation right to counsel not applicable
to Indian tribes through fourteenth amendment); see Indian Civil Rights Act of 1968, §
245, 25 U.S.C. § 1301 (1970). Notwithstanding the right to counsel, a judge cannot appoint
a lawyer to appear on behalf of absent defendants if the defendants do not consent to the
appointment. See United States v. Weinstein, 511 F.2d 622, 627-29 (2d Cir. 1975).
980. See Cook v. Whiteside, 505 F.2d 32, 34 (5th Cir. 1974).
981. See Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974), cert, denied,_ U.S.
_, 95S. Ct. 1586(1975).
982. See United States v. Greene, 497 F.2d 1068, 1079-80 (7th Cir. 1974), cert, denied,
420 U.S. 909 (1975).
983. See United States v. Snider, 499 F.2d 424, 425 (5th Cir. 1974) (per curiam), cert,
denied, 419 U.S. 1115(1975).
984. See also United States v. Lee, 513 F.2d 423, 424 (D.C. Cir. 1975) (per curiam) (no
right to appointment of counsel for a new trial motion after appeal; appointment within
judge’s discretion); United States v. Montgomery, 503 F.2d 55, 57-58 (8th Cir. 1974), cert,
denied, 420 U.S. 910 (1975) (no right to appointed counsel at time of indictment).
985 . 420 U.S. 103(1975).
986. Id at 121-22; see notes 506-508 supra.
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tional preliminary hearing that requires appointment of counsel,987 the
Court reasoned that the limited purpose of the informal procedure differs
significantly from the function of a preliminary hearing to determine
whether formal charges should be filed.988 Moreover, in the latter pro
cedure, a suspect has the right to confront and cross-examine govern
ment witnesses; the hearing contemplated in Gerstein, by contrast,
would be nonadversarial.989 The Court concluded that the lack of counsel
at the informal proceeding did not create the “high probability of sub
stantial harm” that must exist before appointment of counsel con
stitutionally is required.990
The Supreme Court has ruled that any sentencing hearing that affects
the substantial rights of the defendant is a critical stage of the criminal
justice process requiring the appointment and presence of counsel.991 In
Turnbow v. Estelle”2 the Fifth Circuit ruled that the right to counsel at
taches at the sentencing hearing even after the jury has determined the
sentence.993 The court reasoned that since the sentencing court had dis
cretion to credit time the defendant spent in jail while awaiting trial
against the jail term imposed by the jury, the proceeding affected sub
stantial rights of the defendant.994995
Applying the same test in United
States v. Carroll,”* the Second Circuit found that the trial judge’s
imposition of a mandatory life term in the absence of counsel did not
violate the defendant’s constitutional rights because counsel’s presence
could not have made any difference and no claim of prejudice was
made.996 A prior, uncounseled conviction cannot be used directly as a
987. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970).
*
j
988. 420 U.S. at 120-21.
989. Id. at 121-23. The Court further explained that while the ability of a defendant to
conduct his defense on the merits could be impaired if he were not allowed counsel when
questioning the prosecution witnesses at the traditional preliminary hearing, the problem
did not arise in Gerstein because the Government is not required to call witnesses to
establish probable cause. Id at 123.
990. Id. at 122; see Coleman v. Alabama, 399 U.S. 1, 9-10 (1970); United States v.
Wade, 388 U.S. 218, 226-27 (1967). Although concurring in the Court’s disposition of the
fourth amendment probable cause issue, four justices objected to the majority’s dis
cussion of the right to counsel question on the grounds that it was unnecessary to a
determination of the case. 420 U.S. at 126-27 (Stewart, J., with Douglas, Brennan &
Marshall, JJ., concurring).
991. Mempa v. Rhay, 389 U.S. 128, 134-37 (1967); see United States v. Burkley, 511
F.2d 47, 50-51 (4th Cir. 1975) (resentencing ordered on ground of lack of effective assis
tance of counsel even though defendant’s own actions precluded counsel from offering
effective assistance).
992. 510 F.2d 127 (5th Cir. 1975).
993. Id. at 129-30.
994. Id. at 128-30.
995. 510 F.2d 507 (2d Cir. 1975).
996. Id. at 511-12.
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basis for punishment or indirectly as a basis for enhancement of punish
ment,"7 but consideration of such a conviction may not warrant re
sentencing if the error did not prejudice the defendant in sentencing.”’
This term the Supreme Court in Herring v. New York997
999 interpreted the
998
right to counsel to include the right to have defense counsel make a clos
ing argument1000 and held that a state statute authorizing a trial judge to
dispense with closing argument in a nonjury trial violates the de
fendant’s sixth amendment right to counsel.1001 Noting that a closing
argument is a basic component of the adversary system, the Court rea
soned that a persuasive summation possibly could make the difference
between freedom and unjust incarceration.1002
A defendant cannot use his right to counsel to thwart the orderly
progress of a trial.1003 In United States v. Pinto,10041005
for example, the
Second Circuit ruled that a trial judge did not abuse his discretion in re
jecting a defense motion, made four days before trial, for a continuance
for additional time to prepare after the court repeatedly had admonished
the defendant to secure counsel during the proceeding five months?005 If
trial counsel abandons the case because the court refuses to grant a con
tinuance, however, forcing the defendant to proceed to trial without the
assistance of counsel may constitute reversible error.1006

997. United States v. Tucker, 404 U.S. 443, 447-49 (1972); see Webster v. Estelle, 505
F.2d 926, 928 (5th Cir. 1974) (defendant’s uncorroborated testimony rebutted by official
records insufficient to establish prior uncounseled conviction); Gandy v. United States,
502 F.2d 564 , 565 ( 5th Cir. 1974) (per curiam) (remand to determine if three prior uncoun
seled convictions considered in sentencing).
998. See Thomas v. Savage, 513 F.2d 536, 538-40 (5th Cir. 1975) (although jury knew of
prior uncounseled conviction, no error since that knowledge did not affect its deter
mination of sentence). See also Webster v. Estelle, 505 F.2d 926, 931 (5th Cir. 1974)
(alternative holding) (convictions other than contested ones available to sustain
imposition of mandatory term under recidivism statute).
999. _ U.S. _,95 S. Ct. 2550 (1975).
1000. Id. at _, 95 S Ct. at 2553-55.
1001. Id. at _, 95 S. Ct. at 2555-56.
1002. Id. at_ , 95 S. Ct. at 2553, 2556. The Court’s ruling does not modify the trial
court’s discretion to control the scope and duration of closing arguments. See id. at_ , 95
S. Ct. at 2555.
1003. United States v. Inman, 483 F.2d 738, 739-40 (4th Cir. 1973) (per curiam), cert,
denied, 416 U.S. 988(1974).
1004. 503 F.2d 718 (2d Cir. 1974).
1005. Id. at 722-23.
1006. See United States v. Phifer, 511 F.2d 960, 961-62 (4th Cir. 1975). In United States
v. Bragan the Fourth Circuit ruled that the trial court’s refusal to grant a continuance to
allow the trial appearance of a retained and specialized cocounsel was not error in light of
the obvious competence of defendant’s appointed counsel. 499 F.2d 1376, 1380 (4th Cir.
1974).
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Effective Assistance of Counsel.
The sixth amendment right
to counsel assures the right to receive effective assistance of counsel.1007
Because the Supreme Court has not established explicit standards by
which lower courts may gauge effectiveness of counsel, the courts have
developed varying tests. The Fifth and the Sixth Circuits consider
whether counsel is reasonably likely to render and is rendering rea
sonably effective assistance.1008 The Second and the Ninth Circuits have
retained the stricter, more traditional test of whether counsel is render
ing a level of assistance that prevents the proceedings from becoming a
“farce and mockery of justice.”1009 The Eighth Circuit in McQueen v.
Swenson1010 recognized the stringency of the farce and mockery of justice
standard and moved toward a more liberal test by declaring that the
standard should not be read literally, but rather as an “embodiment of
the principle that a petitioner must bear a heavy burden in proving un
fairness/"1011 Later cases indicate that the Eighth Circuit will look to
whether the representation offered by counsel was reasonably competent
as measured against prevailing professional standards.1012
A defendant’s right to effective representation continues throughout
the prosecution. Prior to trial the court must make available and counsel
must utilize adequate time to prepare a defense.1013 A defendant who is

1007. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); Castillo v. Estelle, 604
F.2d 1243, 1244-45 (5th Cir. 1974); see Garton v. Swenson, 497 F.2d 1137, 1140 (8th Cir.
1974).
1008. See Tooley v. Rose, 507 F.2d 413, 414 (6th Cir. 1974) (per curiam); West v.
Louisiana, 478 F.2d 1026, 1032-33 (5th Cir. 1973). The standard applied by the District of
Columbia Circuit is substantively identical. See United States v. Butler, 504 F.2d 220, 223
(D.C. Cir. 1974) (“reasonably competent assistance of an attorney acting as [a] diligent
conscientious advocate”).
1009. See, e.g., United States v. Badalamente, 507 F.2d 12, 21 (2d Cir. 1974), cert,
denied, 421 U.S. 911 (1975); United States v. Yanishefsky, 500 F.2d 1327, 1333 (2d Cir.
1974); United States v. Martin, 489 F.2d 674, 677 (9th Cir. 1973), cert, denied, 417 U.S. 948
(1974). The Seventh Circuit applies a similarly restrictive standard by examining whether
the ‘‘essential integrity of the proceedings” is violated.See United States v. Robinson, 502
F.2d 894, 896 (7th Cir. 1974).
1010. 498 F.2d 207 (8th Cir. 1974).
1011. Id. at 214; accord, Garton v. Swenson, 497 F.2d 1137, 1139 (8th Cir. 1974) (rejec
tion of talismanic use of words “mockery of justice”).
1012. See Crimson v. United States, 510 F.2d 356, 358 (8th Cir. 1974) (counsel’s exten
sive preparation and tactical decision not to call volatile witness rebuts defendant’s claim
of ineffective assistance); Johnson v. United States, 506 F.2d 640, 646 (8th Cir. 1974), cert
denied, 420 U.S. 978 (1975) (counsel’s ineffectiveness not proved by evidence of counsel’s
unsuccessful attempt to dissuade defendant from testifying).
1013. See United States v. Tramunti, 513 F.2d 1087, 1116-17 (2d Cir.), cert, denied,
_ U.S—, 96 S. Ct. 54 (1975) (during complex trial error to deny new counsel’s motion for
four day continuance after death of defense counsel); Wolfs v. Britton, 509 F.2d 304, 308-
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prejudiced by counsel’s inadequate preparation will be granted a new
trial.1014 Whether a defendant who has pled guilty has had effective as
sistance of counsel depends on whether the plea was knowingly and
voluntarily made.10151016
Defendant’s disagreement with the trial tactics of
appointed counsel alone will not support a claim of ineffective as
sistance101* nor does it entitle the defendant to the appointment of sub

11 (8th Cir. 1975) (error to refuse continuance at time when defense counsel, who had been
appointed late, had not completed investigation); Packnett v. United States, 503 F.2d 949
(5th Cir. 1974) (per curiam) (12 hours of preparation of case sufficient for finding of effec
tive assistance); cf. United States v. Bey,_ F.2d__ ,__(3d Cir. June 14,1974) (No. 73-1785,
at 14) (possible ineffective assistance resulting from defense preparation based on super
seded defective indictment properly cured by continuance rather than dismissal); Gavino
v. MacMahon, 499 F.2d 1191, 1196 (2d Cir. 1974) (error to revoke defendant’s bail because
of counsel’s unavailability for immediate trial).
1014. See United States v. Lucas, 513 F.2d 509, 511-12 (D.C. Cir. 1975) (new trial
ordered where defendant virtually without services of counsel); McQueen v. Swenson, 498
F.2d 207, 218-20 (8th Cir. 1974) (counsel’s failure to investigate case adequately rendered
assistance ineffective; remanded for hearing to determine if defendant prejudiced). See
also United States v. Agurs, 510 F.2d 1249,1253 (D.C. Cir. 1975) (defense counsel’s lack of
diligence in seeking exculpatory evidence from Government does not obviate prosecution’s
duty to disclose ; new trial ordered ).
1015. Collins v. Green, 505 F.2d 22, 24-25 (5th Cir. 1974) (counsel’s duty to determine
whether plea voluntary not affected by fact he was neither directly appointed nor retained
by defendant); see United States v. Santelises, 509 F.2d 703, 704 (2d Cir. 1975) (per curi
am) (absent affirmative misrepresentation, counsel’s failure to advise defendant of pos
sible penalty does not render assistance ineffective and plea involuntary).
1016. See, e.g., United States v. Sellers, 520 F.2d 1281, 1286 (4th Cir. 1975) (defense
counsel’s failure to subpoena witnesses whose testimony would be irrelevant and inadmis
sible not ineffective assistance); Van Horn v. United States, 508 F.2d 666, 667-68 (5th Cir.
1975) (per curiam) (failure to introduce documentary evidence of doubtful value does not
render assistance ineffective); Entrekin v. United States, 508 F.2d 1328, 1330 (8th Cir.
1974) (defendant must show more than disagreement with counsel’s tactical decisions to
sustain claim of inadequate representation); United States v. Ortega-Alvarez, 506 F.2d
455, 458 (2d Cir. 1974) (per curiam), cert, denied, 421 U.S. 910 (1975) (allegation that coun
sel did not consult sufficiently with defendant prior to trial not adequate to support claim
of ineffective assistance); United States v. Fruge, 495 F.2d 557, 558 (5th Cir. 1974) (per
curiam) (failure to move for judgment of acquittal not ineffective assistance of counsel
where evidence sufficient to send issue to jury); Moran v. Hogan, 494 F.2d 1220, 1222-23
(1st Cir. 1974) (defendant’s post-conviction disagreement with trial tactics inadequate to
support claim of ineffective assistance). See also Burston v. Caldwell, 506 F.2d 24, 27 (5th
Cir. 1975) (assistance rendered in 1935 trial judged by standards applicable at that time).
Defendant’s participation in developing trial strategy may blunt any complaint of inef
fective assistance of counsel. See Johnson v. United States, 506 F.2d 640, 645-46 (8th Cir.
1974), cert, denied,_ U.S__ _95 S. Ct. 1404 (1975) (counsel’s failure to dissuade defendant
from testifying does not constitute ineffective assistance); United States v. Saldana, 505
F.2d 628, 629 (5th Cir. 1974) (counsel’s failure to pursue motion to dismiss on speedy trial
issue does not render assistance ineffective since waiver effected to accommodate
defendant’s desire to plead guilty). But cf. United States v. Burkley, 511 F.2d 47, 50-51
(4th Cir. 1975) (defendant entitled to resentencing with assistance of counsel even though
his actions precluded effective representation at original hearing).
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stitute counsel.1017 In reviewing claims of ineffective assistance of coun
sel, appellate courts will not second-guess the tactical judgment of
counsel.1018 An indigent defendant’s right to effective representation also
applies to the preparation and conduct of the first appeal as of right.101’
Defendant’s retained counsel may refuse to prosecute an appeal, how
ever, until legal fees are paid and the evidence supporting the possibility
of error during trial uncovered.1020
The actions of the Government or those of the trial court can deprive a
defendant of effective assistance of counsel.1021 The Ninth Circuit in
Mason v. Arizona1022 held that the right to effective assistance of counsel
includes the right of indigent defendants in state prosecutions to funds
for investigative services or to the court appointment of investigators
where such assistance is necessary to the preparation of an effective de
fense.1023 Under the rule enunciated in Mason, failure to provide investi
gative funds or services after the defendant has made an adequate show

1017. See United States v. Jones, 512 F.2d 347, 350 (9th Cir. 1975) (conflict between de
fendant and counsel over calling codefendant as witness not sufficient disagreement to
warrant substitution of counsel); Peters v. Gray, 494 F.2d 327, 329 (7th Cir. 1974) (per
curiam) (claims of displeasure with counsel, unsupported by allegation of incompetence or
ineffectiveness, do not warrant new counsel).
1018. See, e.g., United States v. Ladley, 517 F.2d 1190, 1194 (9th Cir. 1975) (counsel’s
decisions not to call certain witnesses and not to pursue certain areas of argument part of
trial strategy and does not render assistance ineffective); Whitney v. United States, 513
F.2d 326, 329-30 (8th Cir. 1974) (complaints of counsel’s failure to object to admission of
evidence, lack of pretrial investigation, inadequate cross-examination and lack of defense
witnesses meritless; counsel presumed competent); United States v. Claybome, 509 F.2d
473, 476-78 (D.C. Cir. 1974) (tactical decision of counsel to refuse to cross-examine witness
does not constitute inadequate representation); Leasure v. Lockhart, 509 F.2d 23, 25 (8th
Cir. 1975) (per curiam) (counsel’s waiver of jury trial and failure to call hostile witness and
to inquire into possible coercion of defendant’s confession does not constitute ineffective
assistance); United States v. Hager, 505 F.2d 737, 739 (8th Cir. 1974) (counsel’s failure to
move for suppression of exculpatory statements or object to testimony part of trial tac
tics). See also United States v. Rodriquez-Vallejo, 496 F.2d 960, 964 (1st Cir.), cert, denied,
419 U.S. 965 (1974) (defendant’s acquiescence in “passive” trial strategy supports find
ing of effective assistance).
1019. See Douglas v. California, 372 U.S. 353, 355-56 (1963); cf. Bailey v. Alabama, 505
F.2d 1024, 1025 (5th Cir. 1975) (per curiam) (remand to determine whether claim of ineffec
tive assistance causally related to habeas petitioner’s bypass of state direct appeal).
1020. United States v. Bartelt, 505 F.2d 647, 648-49 (5th Cir. 1974) (per curiam).
1021. See United States v. Fink, 502 F.2d 1, 8-9 (5th Cir. 1974), cert, denied, 421 U.S.
911 (1975) (court’s restriction on attorney-client communication during recess improper
but no prejudice requiring reversal); United States v. Wilson, 500 F.2d 715, 721 (5th Cir.
1974) (claim of ineffective assistance due to inability to cross-examine codefendants re
jected because defendant not incriminated by codefendants’ statements).
1022. 504 F.2d 1345 (9th Cir. 1974), cert, denied, 420 U.S. 936 (1975).
1023. Id. at 1351. Federal indigent defendants have a statutory right to investigative
funds upon a showing of need. See 18 U.S.C. § 3006A(e) (1970).
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ing of need results in a denial of effective assistance of counsel.1024 Before
a defendant can seek post-trial relief for the denial of investigative
services, however, he must show by clear and convincing evidence that
prejudice resulted from the state’s action.1025

Conflict of Interest.
Defense counsel's representation of several
defendants in the same case raises the possibility of mutually in
compatible defenses, and defendants have a right to separate counsel if a
bona fide conflict arises from joint representation. Courts do not have to
advise codefendants represented by the same counsel of this right in the
absence of some notice that joint representation may jeopardize the de
fendant’s right to effective counsel;1026 moreover, an appellate court will
not reverse a conviction on the ground of deprivation of the right to coun
sel unless the defendant shows an actual conflict of interest that resulted
in prejudice.1027 Once a defendant raises a conflict of interest objection,
the trial court must investigate the nature and extent of the possible
conflict and determine the potential for actual prejudice.1028 A defendant
fully informed of the facts underlying any potential conflict may choose
to retain his counsel and usually will be precluded from raising conflict of
interest on appeal.1029

1024. 504 F.2d at 1351. Noting that counsel may encounter difficulty in making a con
clusive pretrial showing of need, the court urged state trial courts to treat motions for in
vestigative assistance liberally. Id. at 1352.
1025. Id. The court in Mason denied the habeas corpus petition; finding that since the
investigation not undertaken due to lack of funds would not have disclosed new and
significant evidence, the Ninth Circuit ruled that petitioner failed to make the requisite
showing of prejudice. Id. at 1352-53.
1026. See United States v. Boudreaux, 502 F.2d 557, 558 (5th Cir. 1974) (no earlier ob
jection by defendants on claim of conflict of interest). A majority of the circuits subscribe
to this rule. See id.
1027. See Burston v. Caldwell, 506 F.2d 24, 30-31 (5th Cir. 1975) (no conflict of interest
where one codefendant implicated the other on misdemeanor count but gave exonerating
evidence as to capital offense); United States v. Donner, 497 F.2d 184, 196 (7th Cir.), cert,
denied, 419 U.S. 1047 (1974) (no conflict of interest where attorney representing eight
coconspirators employs varying trial strategy for different defendants).
1028. Glasser v. United States, 315 U.S. 60, 71 (1942) (although trial court erred in im
posing same trial counsel on two codefendants because of clear possibility of conflict,
appeal dismissed since no prejudice shown).
1029. See, e.g., United States v. Wayman, 510 F.2d 1020, 1025-26 (5th Cir. 1974) (defen
dant’s approval of joint representation upon withdrawal of original counsel constituted
knowing and intelligent waiver of right to separate counsel); United States v. James, 505
F.2d 898, 900 (5th Cir. 1975) (defendant’s knowledge of counsel’s prior representation of
government witness defeats claim of conflict); United States v. Vowteras, 500 F.2d 1210,
1211 (2d Cir. 1974) (codefendants’ affirmation of joint representation after hearing on
potential conflict precludes claim of conflict absent showing of specific prejudice).
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Conflicts of interest may arise outside the context of joint representa
tion.1030 In United States v. McCord1031 the defendant, convicted of par
ticipation in the Watergate break-in, charged that his attorney was more
loyal to persons in the White House who allegedly authorized the opera
tion than to the defendant and that this misplaced loyalty deprived him
of effective representation.1032 The District of Columbia Circuit refused to
grant relief, concluding that the defendant had not made out an adequate
claim for conflict of interest.1033
This term the Supreme Court held in Faretta v. California1034 that a de
fendant in a state criminal trial has a constitutional right to reject the as
sistance of appointed counsel and proceed pro se.1035 In concluding that
the sixth amendment guarantees a defendant the right to defend himself

1030. See DeLormev. United States, 513 F.2d 630 (6th Cir. 1975) (No. 74-1752, at 2)(per
curiam) (unpublished opinion) (defense counsel’s representation of witness nonprejudicial); Castillo v. Estelle, 504 F.2d 1243, 1245 (5th Cir. 1974) (defense counsel’s representa
tion in unrelated civil litigation of principal government witness who was victim of offense
in issue constitutes conflict of interest as matter of law); United States v. Carroll, 510 F.2d
507, 512 (2d Cir. 1975) (no conflict from defendant’s original attorney’s representation of
codefendants after his replacement); United States v. Mackin, 502 F.2d 429, 439 (D.C.
Cir.), cert, denied, 419 U.S. 1052 (1974) (defense counsel’s representation of codefendant in
previous trial does not constitute conflict of interest). An apparent conflict can arise when
attorneys representing codefendants share the same office. See United States v. Badala
mente, 507 F.2d 12, 20 (2d Cir. 1974), cert, denied,_ U.S__ _ 43 U.S.L.W. 3551 (U.S. Apr.
15,1975) (no conflict where attorneys’ interests do not overlap); United States v. Bell, 506
F.2d 207, 224 (D.C. Cir. 1974) (no conflict of interest in light of independent practices). The
appearance of conflict, however, sometimes may be as important as the fact of actual con
flict. See United States v. Crockett, 506 F.2d 759, 761 (5th Cir. 1975) (preferable for de
fense counsel to withdraw when called as prosecution witness but no prejudice shown).
1031. 509 F.2d 334 (D.C. Cir. 1974), cert, denied, _U.S—, 95 S. Ct. 1656 (1975).
1032. Id. at 351. Defendant questioned the loyalty of his attorney on several grounds:
that his attorney told him that persons in the White House intended to offer clemency for
his silence and later asked if he intended to accept the offer, that defendant’s cooperation
was discussed in conversations between counsel and White House contacts, and that de
fense counsel urged defendant to assert as a defense that the Watergate burglary was a
CIA operation. Id. at 352.
1033. Id. at 352-53. The court stated that counsel’s discussions with those who arguably
authorized the crime may have violated defendant’s confidences but did not constitute evi
dence of disloyalty sufficient to show a conflict of interest. Id.
1034. _ U.S. _, 95 S. Ct. 2525 (1975).
1035. Id. at_ , 95 S. Ct. at 2541. Federal defendants have a statutory right to self-re
presentation. See id. at_ , 95 S. Ct. at 2530; 18 U.S.C. § 1654 (1970).
The Faretta decision reconciled a conflict between those circuits that have viewed the
right to proceed pro se as a constitutional right and those circuits that have considered the
right as only tangentially related to a fair trial. Compare United States v. Price, 474 F.2d
1223, 1226 (9th Cir. 1973) (constitutional right to proceed pro se) with United Statesex reL
Soto v. United States, 504 F.2d 1339, 1342-44 (3d Cir. 1974) (right to proceed pro se in
federal system is statutory and may be waived if not asserted) and United States v.
Dougherty, 473 F.2d 1113, 1121-23 (D.C. Cir. 1972) (court confirmed statutory right to
proceed pro se but declined to decide constitutional issue).
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without counsel if he voluntarily and intelligently elects to do so,1036 the
Court reasoned that the defendant, who must bear the burden of convic
tion, should have a free choice in determining whether the presence of
counsel would be advantageous.1037 The Court emphasized, however,
that pro se litigants must comply with procedural and substantive rules
of law and will not be permitted to seek post-conviction relief based on
the ineffectiveness of counsel.10381039
In United States v. TrapnellXQV) the
Ninth Circuit anticipated part of the Court’s approach in Faretta; it
refused to recognize any new judicial standard that would require a trial
judge to assist a defendant in presenting his case if the defendant chose
to proceed pro se.1040 Noting that a defendant who represents himself is
bound by his own acts, the court held that pro se representation does not
impose on the trial judge any new obligation that would detract from his
role of impartiality.1041
GUILTY PLEAS

Effects of Guilty Plea.

A valid guilty plea stands as a conviction

1036. _ U.S. at__ , 95 S. Ct. at 2527. Noting that a defendant choosing self-representa
tion forgoes many of the benefits associated with the right to counsel, the Court empha
sized that when a defendant insists on proceedings pro se, courts must determine whether
the defendant has “knowingly and intelligently” waived his right to counsel. Id. at_ , 95
S. Ct. at 2541; see United States v. Shea, 508 F.2d 82, 86 (5th Cir. 1975) (waiver of right to
counsel knowingly, intelligently, and willingly made). Every case must be decided on its
own particular facts and circumstances to determine whether the defendant validly waived
his right to assistance of counsel. See, e.g., United States v. Phifer, 511 F.2d 960, 962 (4th
Cir. 1975) (no valid waiver since defendant forced to continue trial pro se after counsel’s
withdrawal); United States v. Ross, 503 F.2d 940, 943-45 (5th Cir. 1974) (defense counsel’s
absence at probation revocation hearing causing defendant to proceed believing the hear
ing informal; waiver held invalid); United States v. Sturgeon, 501 F.2d 1270, 1275 (8th
Cir.), cert, denied, 419 U.S. 1071 (1974) (defendant’s insistence on right to pro se defense
after court’s cautioning of dangers and responsibilities constitutes valid waiver of right to
counsel); Cooley v. United States, 501 F.2d 1249, 1250 (9th Cir. 1974), cert, denied, 419
U.S. 1123 (1975) (defendant well-informed in tax matters and legal proceedings validly
waived right by refusing appointed counsel). The type of inquiry that a trial court must
conduct to determine whether a waiver was made knowingly and intelligently depends on
the totality of the circumstances. See LaPlante v. Wolff, 505 F.2d 780, 781-83 (8th Cir.
1974), cert, denied, 420 U.S. 995 (1975) (prior uncounseled guilty plea properly considered
in sentencing where plea entered following express and knowing waiver of counsel).
1037. _ U.S. at__ , 95 S. Ct. at 2541. The Court recognized that the decision might be
viewed as contradicting the well-established principle that an accused must be afforded
the right to have the assistance of counsel in order constitutionally to be convicted and
imprisoned but concluded that the sixth amendment does not authorize a state to compel a
defendant to accept counsel. Id. at_ , 95 S. Ct. at 2540.
1038. Id. at _ n.46, 95 S. Ct. at 2541 n.46.
1039. 512 F.2d 10 (9th Cir. 1975).
1040. Id. at 12-13 (defendant claiming he would be ineffective in cross-examination
sought assistance of the trial judge).
1041. Id. at 3. See generally notes 2105-2117 infra.
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of the offense charged1042 and operates as a waiver of the accused’s
constitutional rights, including the privilege against self-incrimination,
the right to a trial by jury, and the right to confront one’s accusers.1043 A
guilty plea also bars challenges, through direct review or habeas corpus
proceedings, of constitutional defects that occur prior to the plea.1044 This
waiver doctrine does not apply, however, to challenges pertaining to the
jurisdiction of the court.1045
Although reaffirming the general rule that a guilty plea operates as a
waiver of constitutional defects, the Supreme Court in Lefkowitz v. Newsomei0*b this term expressly sanctioned a state’s power to preserve by
statute the right to appeal constitutional violations occurring prior to
entry of a guilty plea. In upholding a New York statute to that effect,1047
the Court reasoned that a state simultaneously may eliminate the neces
sity of a full scale trial where an accused admits to the facts implying
guilt and allow the accused to assert claims of constitutional violations
on appeal.1048 The Court held that a federal court must recognize this via
ble state policy by providing a federal habeus corpus forum to review
such claims.1049 In United States v. Brown1050 the Seventh Circuit criti
cized a similar procedure based, not on a statute, but on a plea bargain
with the Government.1051 Deferring to the plea bargaining process, how
ever, the court in Brown held that a defendant who has entered a plea on
the condition that the court preserve his appeal based on constitutional
violations should be allowed to have the appellate court hear the merits
of any constitutional objections.1052

1042. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
1043. Id. at 243; see Tollett v. Henderson, 411 U.S. 258, 266-68 (1973); Brady v. United
States, 397 U.S. 742, 748 (1970).
1044. See Parker v. North Carolina, 397 U.S. 790, 798-99 (1970) (guilty plea bars review
of racial exclusion in selection of grand jury).
1045. Blackledge v. Perry, 417 U.S. 21, 30-31 (1974) (due process and double jeopardy
claims reviewable because they relate to initiation of proceedings, not to other antecedent
constitutional violations); United States v. Mirelex, 496 F.2d 915, 917 (5th Cir.) (per
curiam), cert, denied, 419 U.S. 1069 (1974) (allegation of insufficient indictment and un
constitutionality of statute reviewable); United States v. Sepe, 486 F.2d 1044, 1045 (5th
Cir. 1973) (en banc) (per curiam) (dictum) (allegation of expiration of statute of limitations
reviewable).
1046. 420 U.S. 283 (1975).
1047. N.Y. Crim. Proc. Law § 710.70(2) (McKinney 1971) (denial of motion to suppress
appealable despite guilty plea); see Cal. Penal Code § 1538.5(M) (West 1970) (same).
1048. 420 U.S. at 290-92 &n.7.
1049. Id. at 291-92; accord, United States ex rel. Daneff v. Henderson, 501 F.2d 1180,
1181-82 (2dCir. 1974).
1050. 499 F.2d 829 (7th Cir.),cert, denied, 419 U.S. 1047(1974).
1051. Id. at 832.
1052. Id.
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Entering the Guilty Plea.
Federal and state courts must comply
with procedural safeguards to ensure that the waiver of fundamental
constitutional rights by guilty plea is voluntary, knowing, and intelli
gent. Rule 11 of the Federal Rules of Criminal Procedure as amended this
term requires federal courts to address the defendant personally in ac
cepting his guilty plea to inform him of and determine that he under
stands: the nature of the offense charged; the existence of any manda
tory minimum penalty and the maximum penalty for the offense
charged; that he has the right to plead not guilty; and that if he pleads
guilty or nolo contendere, he waives his right to a trial.1053 In addition,
the court must determine that the plea is voluntary,1054 that a factual
basis exists for the plea,1055 and that the defendant understands the
consequences of his plea.1056
Although the court specifically must point out to the defendant all di
rect consequences of his plea, the trial judge need not inform him of all
collateral consequences.1057 The circuits differ on whether the potential

1053. Fed. R. Crim. P. 11 (c); see Boykin v. Alabama, 395 U.S. 238, 243 (1969) (defend
ant must understand waived constitutional rights, including jury trial). Bui see Williams
v. United States, 500 F.2d 42, 44 & n.l (10th Cir. 1974) (counsel’s careful questioning of de
fendant sufficient to indicate voluntariness of plea although judge did not proceed person
ally with Rule 11 ritual); cf. United States v. Holdenberg,_ F.2d_____ (6th Cir. Nov. 19,
1974) (No. 74-1609, at2) (per curiam) (trial judge need not mention expressly prosecution’s
right to proceed by indictment). In federal proceedings the record itself must show strict
compliance with Rule 11. McCarthy v. United States, 394 U.S. 459, 471-72 (1969); Fed. R.
Crim. P. 11 (g); see Ferguson v. United States, 513 F.2d 1011, 1013 (2d Cir. 1975) (plea
vacated where record did not show defendant’s full knowledge of consequences); Irizarry
v. United States, 508 F.2d 960, 968 (2d Cir. 1974) (plea vacated where Rule 11 compliance
not certain from record); Torres v. United States, 505 F.2d 957, 958 (5th Cir. 1974) (per
curiam) (plea vacated where record failed to show that statement of factual basis for plea
translated for non-English speaking defendant); Otero-Rivera v. United States, 494 F.2d
900, 904 (1st Cir. 1974) (plea vacated where record failed to show defendant’s knowledge of
can sequences).
1054. Fed. R. Crim. P. 11 (d) (court must determine that plea not result of threats or
promises); see Calabrese v. United States, 507 F.2d 259, 260 (1st Cir. 1974) (Rule 11
assures voluntary guilty pleas).
1055. Fed. R. Crim. P. 11 (f); see Irizarry v. United States, 508 F.2d 960, 966-68 (2dCir.
1974) (admission that defendant told to meet someone to pick up cocaine sufficient for plea
to importation, possession, and distribution of cocaine); United States v. Johnson, 507
F.2d 826, 838 (7th Cir. 1974), cert, denied, 421 U.S. 949 (1975) (responses to factual ques
tions pertaining to each element of offense supplies factual basis); Rosas v. United States,
505 F.2d 115, 116 (5th Cir. 1974) (per curiam) (admissions to allegations in indictments
supplies factual basis).
1056. See Otero-Rivera v. United States, 494 F.2d 900, 903 (1st Cir. 1974) (plea vacated
where defendant did not understand consequences).
1057. See United States v. Santelises, 509 F.2d 703, 704 (2d Cir. 1975) (per curiam)
(court need not mention indirect consequence of possibility of deportation); Michel v.
United States, 507 F.2d 461, 465-66 (2d Cir. 1974) (same); United States v. Saldana, 505
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for sentence either without possibility for parole or with special parole,
violation of which results in reconfinement, are direct consequences re
quiring specific enunciation by the court in accepting a guilty plea.10581059
The Second Circuit this term in Ferguson v. United States1039 announced
that when a defendant wishes to plead guilty, the court must mention
specifically any aspect of sentencing that directly affects the amount of
time spent in prison.1060 The Fifth Circuit has interpreted Rule 11 more
narrowly, determining that ineligibility for parole is not a consequence of
a guilty plea.1061
A defendant has no absolute right to have the court accept his guilty
plea.10621063
If the court questions the voluntary and knowing nature of the
plea after a proper Rule 11 inquiry, the judge has broad discretion to
reject the plea. In United States v. Bettelyoun'063 the court suggested
that if the trial judge does reject the guilty plea, he should explain his re
jection on the record and counsel must object at that time to preserve the
issue for appeal.1064
Although state courts need not comply explicitly with Rule 11, the
record of a state trial must disclose that the defendant voluntarily and
intelligently waived his constitutional rights and possessed a full under
standing of the consequences of the plea.1065 The Sixth Circuit has held,
however, that the Rule 11 necessity of examining the factual basis for a

F.2d 628, 629 (5th Cir. 1974) (per curiam) (sentence consecutive to sentence then being
served not direct consequence requiring specific mention); Wall v. United States, 500 F.2d
38, 39 (10th Cir.), cert, denied, 419 U.S. 1025 (1974) (per curiam) (court not required to in
form defendant that federal sentence to be served consecutive to state sentence).
1058. Compare Ferguson v. United States, 513 F.2d 1011, 1013 (2d Cir. 1975) (special
parole direct consequence) and Michel v. United States, 507 F.2d 461, 463, 465 (2d Cir.
1974) (special parole and ineligibility for parole direct consequences) and Otero-Rivera v.
United States, 494 F.2d 900, 903 (1st Cir. 1974) (ineligibility for parole direct consequence)
with Herrara v. United States, 507 F.2d 143, 144-45 (5th Cir. 1975) (per curiam)
(ineligibility for parole not direct consequence) and Rosas v. United States, 505 F.2d 115,
116 (5th Cir. 1974) (per curiam) (same).
1059. 513 F.2d 1011 (2d Cir. 1975).
1060. Id. at 1013; cf. Michel v. United States, 507 F.2d 461, 466 (2d Cir. 1974) (court’s
control of terms of punishment defines its Rule 11 responsibility).
1061. Herrera v. United States, 507 F.2d 143,144 (5th Cir. 1975) (per curiam).
1062. North Carolina v. Alford, 400 U.S. 25, 34-35 (1970) (dictum); United States v.
Navedo, 516 F.2d 293, 297 (2d Cir. 1975) (no abuse of discretion to reject plea to conspiracy
charge when defendant’s knowledge of and intent to participate in conspiracy in doubt);
United States v. Bettelyoun, 503 F.2d 1333, 1336 (8th Cir. 1974) (no abuse of discretion to
reject plea where defendant evidenced confusion as to facts admitted).
1063. 503 F.2d 1333 (8th Cir. 1974).
1064. Id. at 1336 & n.3.
1065. See Boykin v. Alabama, 395 U.S. 238, 244 (1969) (record on remand must disclose
guilty plea entered voluntarily and understanding^); Scranton v. Whealon, 514 F.2d 99,
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guilty plea is not a constitutional prerequisite to accepting a guilty plea
and therefore is not required in state proceedings.1066 Thus, the only
significant differences between the due process standard and the stric
tures of Rule 11 may be the federal court judge’s duty to ascertain a
factual basis for the plea and personally to interrogate the defendant.1067
Because Congress formulated Rule 11 to ensure the constitutional
validty of guilty pleas, courts are reluctant to permit post-sentence with
drawal of a properly entered plea.1068 Recognizing this purpose of Rule 11,
the District of Columbia Circuit in United States v. Barker1069 held that
an adequately informed defendant who delays for a long time his attempt
to withdraw his plea faces an exceptionally heavy burden; the prejudice
to the government’s case resulting from his delay requires consideration
of his motion against a high standard of fairness.1070 The reluctance to
permit withdrawal of a guilty plea is rooted in a desire to preserve the
integrity of the plea1071 and to prevent its use as a means of testing the
severity of the sentence before going to trial.1072 The trial judge, however,
may vacate even a properly entered plea if the plea does not meet the
voluntary, knowing, and intelligent standard for waiver of constitutional
rights.1073
101 (6th Cir. 1975) (per curiam) (although not explicitly following Rule 11, judge’s
questioning of defendant evidenced voluntariness of plea); United States ex rel. Hill v.
Ternullo, 510 F.2d 844, 847 (2d Cir. 1975) (defendant misinformed by counsel as to mini
mum and maximum sentence unable to make intelligent waiver); Hopkins v. Anderson,
507 F.2d 530, 531-32 (10th Cir. 1974) (defendant who pled without counsel but informed of
right to counsel and given two days for reconsideration made valid waiver); Wilkins v.
Erickson, 505 F.2d 761, 763-65 (9th Cir. 1974) (record disclosed waiver despite court’s
failure to articulate rights waived).
1066. Roddy v. Black, 516 F.2d 1380,1385 (6th Cir. 1975).
1067. Compare id. and Scranton v. Whealon, 514 F.2d 99, 101 (6th Cir. 1975) (per
curiam) with Fed. R. Crim. P. 11 (e), (f).
1068. See United States v. Barker, 514 F.2d 208, 219-20 (D.C. Cir. 1975) (post-sentence
finality of plea prevents undermining of respect for sentencing process); United States v.
Hawthorne, 502 F.2d 1183, 1186 (3d Cir. 1974) (proper Rule 11 procedure places heavy
burden on defendant to establish veracity of his post-sentence assertions). See also
Malinauskas v. United States, 505 F.2d 649, 655 ( 5th Cir. 1974) (Rule 11 inquiry sufficient
to establish mental competence to enter valid plea).
1069. 514 F.2d 208 (D.C. Cir. 1975).
1070. Id. at 222. Withdrawal motions made during the period between tentative sentenc
ing and final sentencing are measured by a “fair and just’’ standard, a less severe test than
the “manifest injustice’’ standard applied to post-sentence motions. Id. at 218-19; see
United States v. Simmons, 497 F.2d 177, 179 (5th Cir.), cert, denied, 419 U.S. 1048 (1974)
(liberal withdrawal standard applies to defendant not yet sentenced despite sentencing of
codefendant).
1071. United States v. Barker, 514 F.2d 208,219-20 (D.C. Cir. 1975).
1072. See United States v. Hawthorne, 502 F.2d 1183,1186 (3d Cir. 1974) (defendant’s
heavy burden serves to avoid withdrawals caused by unexpectedly harsh sentence).
1073. Fed. R. Crim. P. 32(d) (may withdraw guilty plea to avoid manifest injustice); see
Singletary v. United States, 514 F.2d 617, 619 (4th Cir. 1975) (withdrawal required be
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The adequacy of advice given by counsel is relevant to a determination
of the voluntary and intelligent nature of a guilty plea.1074 To justify
vacating a plea, the court generally must find that the advice of counsel
did not come within the range of competence demanded of criminal at
torneys.1075 Mere incorrect predictions as to the likely punishment do not
constitute such incompetence.1076 Moreover, the existence of a defense,
without more, does not invalidate the plea.1077 A misstatement of law,
such as understating the maximum sentence, however, may evidence in
competent advice of counsel.1078 An attorney’s misrepresentation, rea
sonably relied upon by the defendent, also represents unacceptable in
competence and requires vacating the plea.1079
Since the voluntariness and intelligence of a guilty plea are questions
of fact, courts will grant a convicted defendant an evidentiary hearing on
these issues in habeas corpus proceedings upon sufficient indication of
constitutional infirmity.1080 To receive such a hearing, the defendant

cause of lack of counsel and valid double jeopardy claim); Irizarry v. United States, 508
F.2d 960, 966 (2d Cir. 1974) (inadequate explanation of conspiracy charge warrants vaca
tion of plea).
1074. Tollett v. Henderson, 411 U.S. 258, 266 (1973) (counsel’s failure to inform defen
dant of rights may vitiate knowing waiver and require remand); McMann v. Richardson,
397 U.S. 759, 770-71 (1970) (test whether counsel’s advice based on his prediction of admis
sibility of defendant’s confession is within range of required competency).
1075. See Smith v. Wolff, 506 F.2d 556, 561 (8th Cir. 1974) (counsel’s failure to dispute
coerced confessions warrants remanded for determination of whether waiver made know
ingly); Collins v. Green, 505 F.2d 22,24 (5th Cir. 1974) (counsel met duty to ascertain that
plea voluntary and knowing); Lee v. Hopper, 499 F.2d456,462 (5th Cir.), cert, denied, 419
U.S. 1053 (1974) (remand for determination of whether counsel reasonably failed to inves
tigate racial array of jury).
1076. See Villarreal v. United States, 508 F.2d 1132,1133 (9th Cir. 1974); Calabrese v.
United States, 507 F.2d 259,260 (1st Cir. 1974).
1077. See United States v. Barker, 514 F.2d 208, 222-23 (D.C. Cir. 1975) (defendants
who chose not to advance defense not entitled to withdraw plea).
1078. United States ex ret Hill v. Temullo, 510 F.2d 844, 847 (2d Cir. 1975) (remand on
defendant’s understanding of sentencing consequences).
1079. United States v. Hawthorne, 502 F.2d 1183, 1186-87 (3d Cir. 1974) (misrepre
sentations of sentencing agreement with judge, rather than mere predictions of probable
sentence, requires vacation of plea); United States ex rel. Oliver v. Vincent, 498 F.2d 340,
345 (2d Cir. 1974) (defendant’s reasonable reliance on attorney’s misrepresentations con
cerning settled sentencing deal warrants vacation of plea).
1080. See, e.g., Singletary v. United States, 514 F.2d 617,619 (4th Cir. 1975) (allegation
that defendant unrepresented at trial and unaware of double jeopardy defense warrants
hearing); United States ex rel. Hill v. Temullo, 510 F.2d 844, 847-48 (2d Cir. 1975) (possible
misunderstanding as to sentence warrants hearing); Lebosky v. Saxbe, 508 F.2d 1047,
1051 (5th Cir. 1975) (possible broken plea bargain agreement warrants hearing); Smith v.
Wolff, 506 F.2d 556,560-61 (8th Cir. 1974) (claim that defenses not investigated and defen
dant incorrectly advised of charges warrants hearing); United States v. Hawthorne, 502
F.2d 1183, 1187 (3d Cir. 1974) (assertion of misrepresentation of plea bargain by counsel
warrants hearing).
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must demonstrate both an inducement to plead guilty greater than his
subjective belief that he needed to do so1081 and a possible constitutional
violation.1082 An appellate court that does remand a case for a hearing on
the validity of a guilty plea will not upset a trial judge’s determination of
its validity unless it is clearly erroneous.1083
Plea Bargain Agreements.
The Supreme Court has noted ex
plicitly that properly conducted plea bargaining promotes the prompt
and efficient administration of justice.1084 To ensure the fairness of this
widely used but long undisclosed procedure, the Court has ruled that the
prosecution must fulfill the terms of the agreement and live up to its
promises if a guilty plea rests to any significant degree on the plea bar
gain agreement.1085 Confronted with the government’s failure to comply
with the terms of the agreement, the court either will grant the defendant
specific performance1086 or will vacate the plea.1087
In response to the Court’s approval of plea bargaining, Rule 11 of the
Federal Rules of Criminal Procedure, as amended in 1975, requires that a
judge attempt to uncover any plea bargain agreements that may have in
duced the defendant to plead guilty.1088 The judge has the concomitant re-

1081. United States v. Barker, 514 F.2d 208, 224 (D.C. Cir. 1975) (no objective basis for
belief that national security required guilty plea).
1082. Entrekin v. United States, 508 F.2d 1328, 1331 (8th Cir. 1974) (claim that plea
involuntary belied by record showing full Rule 11 compliance and voluntary nature of
plea); Calabrese v. United States, 507 F.2d 259, 260 (1st Cir. 1974) (allegation of coercion
unsupported by evidence); Frank v. United States, 501 F.2d 173, 174-75 (5th Cir. 1974)
(per curiam) (record showing defendant unequivocally denied existence of deal indicates no
basis for allegation and provides ground for trial court’s refusal to require further evi
dentiary hearing).
1083. See Wilkins v. Erickson, 505 F.2d 761, 764-65 (9th Cir. 1974); Collins v. Green, 505
F.2d22,24 (5th Cir. 1974).
1084. Santobello v. New York, 404 U.S. 257,260-61 (1971).
1085. Id. at 262. See also United States v. Carrabia, 512 F.2d 34, 36 (6th Cir. 1975) (per
curiam) (defendant who alleges broken plea bargain entitled to hearing on validity of plea
before judge other than judge who accepted plea).
1086. Santobello v. New York, 404 U.S. 257,263 (1971); see Lebosky v. Saxbe, 508 F.2d
1047,1050 (5th Cir. 1975) (remand for evidentiary hearing to determine if enforceable plea
bargain permitting concurrent sentencing made by federal officials); United States v.
Brown, 500 F.2d 375, 377-78 (4th Cir. 1974) (prosecution’s failure to meet promise to
recommend incarceration at specific reformatory warrants order of specific performance).
1087. See United States v. Brown, 500 F.2d 375, 378 (4th Cir. 1974) (dictum).
1088. Fed. R. Crim. P. 11(e) (court must question defendant on and record existence
and terms of any plea bargain agreements). Prior to this amended rule, circuit courts,
using their supervisory powers to reduce the increasing number of withdrawal attempts,
mandated similar procedures. See United States v. Dixon, 504 F.2d 69, 72 (3d Cir. 1974),
cert, denied, 420 U.S. 963 (1975) (vacation of plea based in part on plea bargain agreement
whose terms not on record); United States v. Hawthorne, 502 F.2d 1183, 1188 (3d Cir.
1974) (trial court must inform defendant that court sanctions use of plea bargain
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sponsibiliy to inform the defendant that he may not later allege coercion
based on an undisclosed plea bargain agreement in an effort to withdraw
his plea.1089 The court need not follow any sentencing recommendations
included in the agreement.1090 Under amended Rule 11 procedures, how
ever, if the court elects to reject the recommendations arising out of the
plea bargain agreement, it must allow the defendant to withdraw his
plea.1091
Evidence1092
NECESSITY TO OBJECT

The preservation of an evidentiary issue for appeal in federal courts re
quires prompt and specific objection to the opposition’s proffer of evi
dence;1093 the defendant waives the right to review by failing to object.1094
If the introduction of evidence constitutes plain error affecting sub

agreements and ask defendant to reveal agreement without fear of disapproval); Moody v.
United States, 497 F.2d 359, 362-65 (7th Cir. 1974) (trial court should expand Rule 11
inquiry to uncover plea bargains). Regardless of the outcome of plea bargain discussions,
evidence of a guilty plea, an offer to plead guilty, or a statement made in connection with
such pleas or offers is not admissible in any civil or criminal proceedings against the
defendant. Fed.R.Crim.P. 11(e)(6).
1089. Fed. R. Crim. P. 11(e); see United States v. Hawthorne, 502 F.2d 1183, 1188
(3d Cir. 1974) (trial court should inform defendant that it need not accept any plea bargain
agreement and that if defendant remains silent, he may not later contend that plea
resulted from plea bargain); Frank v. United States, 501 F.2d 173,174 (5th Cir. 1974) (per
curiam) (since defendant questioned at entry of plea on promises made to induce plea, later
allegation that attorney represented completed bargain not considered).
1090. See Bouchillon v. Estelle, 507 F.2d 622, 623 (5th Cir. 1975) (plea bargain valid
despite court’s refusal to accept prosecutor’s sentence recommendation).
1091. Fed. R. Crim. P. 11(e)(4).
1092. Because this issue of the Circuits Note covers cases decided between June 1,1974
and May 31, 1975, the recently enacted Federal Rules of Evidence, effective July 1,1975,
were not authoritative in the cases discussed herein. Federal rules that change existing
case law are discussed, however, and the footnotes include cites to the cases decided before
the Rules became effective.
1093. Fed. R. Evid. 103(a)(1).
1094. See, e.g., United States v. Papadakis, 510 F.2d 287, 295 (2d Cir. 1975) (lack of
objection to similar crimes evidence precludes review); United States v. Ackerson, 502
F.2d 300, 303 (8th Cir. 1974) (lack of objection to admission of statement allegedly made
during unreasonable delay before brought before magistrate precludes review); United
States v. Baker, 499 F.2d 845, 849 (7th Cir. 1974) (lack of objection to testimony of
government agent allowed to remain in court who heard prior testimony of his informant
waives issue); United States v. Cochran, 499 F.2d 380, 389 (5th Cir. 1974),cert, denied, 419
U.S. 1124 (1975) (absent resulting miscarriage of justice, defendants’ failure to object to
codefendant’s testimony precludes review); cf. United States v. Ramirez, 506 F.2d 742,744
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stantial rights, however, appellate courts can recognize the issue despite
defendant’s failure to object at trial.1095 The plain error rule thus forces
appellate consideration of reversible errors that otherwise would be un
recognizable because of the failure to make timely objection. In United
States v. Taylor1096 the Government agreed to exclude an inculpatory
statement of Taylor’s nontestifying codefendant in order to avoid
separate trials for the two defendants.1097 The Government subsequently
used this statement before the defense could object to its introduction.1098
On appeal the Government claimed that since the defense made no ob
jection to the questions eliciting this statement the court could not re
view the issue.1099 The court rejected this argument, stating that defense
counsel could not know the direction of the questioning because he had
not seen the incriminating statement and, in addition, had a right to rely
on the prosecutor’s agreement.1100 This infringement of defendant’s sixth
amendment right thus mandated reversal.1101
(5th Cir. 1975) (per curiam) (failure to seek Jencks Act material during trial waives
objection to exclusion). See genercdly Circuits Note: 1973-1974 Term 987-88. A defendant’s
consent to the introduction of evidence often operates as a waiver. See United States v.
Lee, 509 F.2d 400, 406 (D.C. Cir. 1974),cert, denied, 420 U.S. 1006 (1975) (consent to use of
prior guilty plea); United States y. Demopoulos, 506 F.2d 1171, 1177 (7th Cir. 1974),cert.
denied, 420 U.S. 991 (1975) (consent to admission of grand jury transcripts).
Specific and timely objections afford the opposition an opportunity to remedy the
alleged defect and direct the court’s attention to potential error. See United States v.
Three Winchester 30-30 Caliber Lever Action Carbines, 504 F.2d 1288,1291 (7th Cir. 1974)
(timely objection would have allowed correction of technical error); C. McCormick,
Handbook of the Law of Evidence § 52, at 115 (2d ed. E. Cleary 1972) [hereinafter cited
as C. McCormick]. Counsel must interpose the objection as soon as the grounds for it be
come apparent, usually when the eliciting question is asked. See United States v. Taylor,
508 F.2d 761, 765 (5th Cir. 1975) (defense counsel unaware of direction of questioning need
not object to eliciting question); 1 J. Weinstein & M. Berger, Weinstein s Evidence pt.
103, c 103[02], at 16 (1975). An objection once overruled by the court need not be repeated
upon proffer of similarly objectionable evidence to save the issue for appeal. See United
States v. Bell, 506 F.2d 207, 213 n.23 (D.C. Cir. 1974); C. McCormick § 52, at 118.
1095. United States v. Ortiz, 507 F.2d 1224, 1226 (6th Cir. 1974) (introduction of
defendant’s prior arrest record reviewable despite failure to object); United States v.
Davis, 496 F.2d 1026, 1029 (5th Cir. 1974) (uncontested introduction of finding of
competency plain error where insanity defense invoked); see United States v. Pitts, 508
F.2d 1237, 1241 (8th Cir. 1974) (admission of witness’s prior conviction not plain error
since defendant failed to object); Fed. R. Crim. P. 52(b); Fed. R. Evid. 103(d). The
appellate court retains discretion to recognize plain error affecting defendant’s substantial
rights. United States v. Rose, 500 F.2d 12, 17 (2d Cir. 1974) (discretion to consider whether
introduction of contested evidence plain error); see C. Wright, supra note 532, § 856, at
373.
1096. 508 F.2d 761 (5th Cir. 1975).
1097. Id. at 763.
1098. Id. at 765.
1099. Id.
1100. Id.
1101. Id.; see Bruton v. United States, 391 U.S. 123, 126 (1968) (if codefendant fails to
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RELEVANCY AND ADMISSIBILITY

The Federal Rules of Evidence,1102 which became effective July 1,1975,
follow prior law in treating relevancy as a relationship between an item of
evidence and a matter properly provable in the case bearing on the
probability of the existence of a fact.1103 Relevancy is defined in terms of
the tendency to make the existence of the fact to be proved “more
probable or less probable than it would be without the evidence.”11041105
In
prescribing a standard governing the types of facts to which proof may
be directed, theRules discard the often problematic test of materiality1103
in favor of the requirement that the fact be “of consequence to the de
termination of the action.”1106 The fact to be proved need not be an
ultimate issue or an ultimate fact in the case,1107 such as the essential ele
ments of the crime charged;1108 relevancy is important to determine the

testify, admission of his confession violates defendant’s sixth amendment right to crossexamine).
1102. Pub. L. No. 93-595, 88 Stat. 1926 (1975).
1103. Fed. R. Evid. 401.
1104. Id. The test of relevancy used in theRules contemplates a liberal use of experience
and scientific knowledge as opposed to rationalization to verify the probability of the
evidence proving a fact. See Fed. R. Evid. 401, Adv. Comm. Note. See generally Schmertz,
Relevancy & Its Counterweights: A Brief Excursion Through Article IV of the Proposed
Federal Rules, 33 Fed. B.J. 11 (1974).
1105. Compare United States v. Kaplan, 510 F.2d 606, 610 ( 2d Cir. 1974) (undercover
agent’s state of mind regarding meeting arranged with defendant to buy drugs not
material) and United States v. Stokes, 506 F.2d 771, 777 (5th Cir. 1974) (victim’s conduct
prior to defendant policeman’s arrival immaterial to assault charge) with United States v.
Pommerening, 500 F.2d 92, 100-01 (10th Cir.), cert, denied, 419 U.S. 1088 (1974)
(submission of false financial statements material to charge of bribing government
official).
1106. Fed. R. Evid. 401.
1107. United States v. Tramunti, 513 F.2d 1087, 1105 (2d Cir. 1975), cert, denied,
___ U.S.___ , 96 S. Ct. 54 (1975) (possession of large amounts of unexplained cash relevant
to issue of wide-scale narcotics trafficking); United States v. Messina, 507 F.2d 73, 78 (2d
Cir. 1974), cert, denied, 420 U.S. 993 (1975) (unexplained possession of stolen sweaters
relevant to issue of defendant’s participation in theft); United States v. Burke, 506 F.2d
1165, 1170 (9th Cir. 1974), cert, denied, 421 U.S. 915 (1975) (handguns found in van
relevant to defendant’s identity); United States v. Santana, 503 F.2d 710, 716 (2d Cir.),
cert, denied, 419 U.S. 1053 (1974) (defendant’s efforts to raise bail for codefendant relevant
to his participation in narcotics conspiracy); United States v. Cavallino, 498 F.2d 1200,
1204 (5th Cir. 1974) (unexplained possession of large amount of cash in light of impecunity
relevant to participation in robbery).
1108. See, e.g., United States v. Greenlee, 517 F.2d 899, 903 (3d Cir. 1975) (defendant’s
statements to IRS agent relevant to issue of willful failure to file tax return); United
States v. Mitchell, 514 F.2d 758, 762 (6th Cir. 1975) (evidence that defendant had sold guns
relevant to issue of his ability and intent to carry out threat against witness); United
States v. Wilkinson, 513 F.2d 227, 233 (7th Cir. 1975) (defendant’s knowledge of valuable
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admissibility of any evidence.1109
The Second Circuit delineated the parameters of the relationship de
termining relevancy in United States v. Sciolino,1110 a prosecution on
separate counts for impeding and for endeavoring to impede the official
duties of an IRS agent who was auditing the records of defendant’s car
dealership.1111 The trial court had admitted testimony by the agent that
he had felt threatened by certain of Sciolino’s actions, but the Fourth Cir
cuit refused to sanction totally the admissibility of this testimony. The
court reasoned that the agent’s state of mind was relevant on the first
count charging Sciolino with impeding the investigation, because proof
that the agent successfully had been intimidated was an essential
element of the crime charged.1112 Because the crime of endeavoring to
impede the investigation required no such showing of ultimate success,
however, the agent’s reactions to the alleged threats were held irrelevant
on the second count.1113
cargo relevant to issue of defendant’s motive and intent to hijack truck); United States v.
Ottley, 509 F.2d 667, 673-74 (2d Cir. 1975) (IRS’s approval of labor union’s records
relevant to issue of defendant official’s willful evasion of statutory recordkeeping re
quirement); United States v. Sciolino, 505 F.2d 586, 589 (2d Cir. 1974) (agent’s state of
mind relevant to issue of whether defendant intimidated IRS agent where intimidation an
essential element); United States v. Hoog, 504 F.2d 45, 50 (8th Cir. 1974),cert, denied, 420
U.S. 961 (1975) (evidence of principal’s assault on kidnap victim relevant to defendant’s
aiding and abetting); Thomas v. United States, 501 F.2d 1169, 1173 (8th Cir. 1974)
(defendant’s use of drug testing services and diabetic condition relevant to charge of
narcotics possession with intent to distribute); United States v. Lawrence, 499 F.2d 962,
963 (4th Cir. 1974) (per curiam) (defendant’s fingerprints on getaway car relevant to issue
of intent to commit bank robbery); United States v. Allen, 497 F.2d 160, 164 (5th Cir.),
cert, denied, 419 U.S. 1035 (1974) (observation of defendant in stolen car in state other
than locus of theft of car relevant to element of interstate transportation).
1109. See, e.g., United States v. Thompson, 513 F.2d 577, 579 (8th Cir. 1975),(per
curiam) (evidence that IRS occasionally misplaces files irrelevant to defendant’s willful
failure to file own return); United States v. Aired, 513 F.2d 330, 333 (6th Cir. 1975), cert,
denied,___ U.S_____ 96 S. Ct. 47 (1975) (substantial delay in arrest irrelevant to issue of
defendant’s guilt); United States v. Watts, 505 F.2d 951, 953 (5th Cir. 1974) (per curiam),
vacated and remanded on other grounds, 422 U.S. 1032 (1975) (defendant’s acquittal on
state charges irrelevant in light of substantial differences between state and federal
charges); United States v. San Martin, 505 F.2d 919, 923 (5th Cir. 1974) (testimony on
defendant’s possible obstruction of justice irrelevant in assault case); United States v.
Hearod, 499 F.2d 1003, 1005 (5th Cir. 1974) (per curiam) (in action for deprivation of civil
rights, medical testimony relevant to issue of physical injury); United States v. Burke, 495
F.2d 1226, 1232-33 (5th Cir.), cert, denied, 419 U.S. 1079 (1974) (testimony on defendants’
gambling scheme relevant to establish background for charge of extortionate extension of
credit); United States v. Scanland, 495 F.2d 1104, 1108 (5th Cir. 1974) (evidence of large
circulation of counterfeit bills in vicinity arguably relevant to issue of whether defendant
acquired bogus bills innocently).
1110. 505 F.2d 586 (2d Cir. 1974).
1111. Id. at 587.
1112. Id. at 589.
1113. Id.
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The admissibility of an item of evidence may depend on the existence
of a particular preliminary fact.1114 For example, prior authentication of a
speaker’s or writer’s identity1115 may determine the admissibility of a
statement1116 or a written document.1117 To avoid preemption of the jury’s
function to decide questions of fact, the Rules require the judge in situa
tions of conditional relevancy to admit the evidence subject to intro
duction of other evidence sufficient to support a finding of the pre
liminary fact.11181119
The Rules'^ and existing case law provide that evidence may be inad
missible even though relevant if the court determines that the probative
value of the evidence is outweighed by the danger of misleading or con
fusing the jury,1120 unfairly prejudicing the defendant,1121 or unduly de

li 14. See Fed. R. Evid. 901 (examples of evidence sufficient to verify proponent’s
claimed identification).
1115. See Fed. R. Evid. 901(5) (authentication by voice identification).
1116. See United States v. McMillan, 508 F.2d 101, 104-05 (8th Cir. 1974),cert, denied,
421 U.S. 916 (1975) (taped conversation admitted where proper foundation laid and
identity of speaker established); United States v. Register, 496 F.2d 1072, 1077 (5th Cir.
1974) , cert, denied, 419 U.S. 1120 (1975) (circumstantially authenticated identity of
telephone call recipient allowed admission of conversation); United States v. Bozeman,
495 F.2d 508, 510 (5th Cir. 1974) (per curiam),cert, denied, 422 U.S. 1044 (1975) (same).
1117. See United States v. Duncan, 503 F.2d 1021, 1022 (10th Cir. 1974) (per curiam)
(document containing allegedly exculpatory material inadmissible without authentica
tion). The prosecution also often must show a reliable chain of custody over real evidence
to establish its admissibility. See United States v. Starks, 515 F.2d 112, 118-24 (3d Cir.
1975) (reliable chain of custody of tape recording necessary for admissibility); United
States v. Roberts, 503 F.2d 453, 456 (8th Cir. 1974) (temporary break in chain of custody
not sufficient to support exclusion of weapon); United States v. Daughtry, 502 F.2d 1019,
1021 & n.3 (5th Cir. 1974) (mere opportunity for tampering not enough to render packet of
heroin inadmissible).
1118. See Fed. R. Evid. 104(b) & Adv. Comm. Notes.
1119. Fed. R. Evid. 403.
1120. See United States v. Rodríguez, 510 F.2d 1, 3 (5th Cir. 1975) (per curiam) (driver’s
license and criminal record of look-alike inadmissible on defendant’s claim of mistaken
identity); United States v. Watts, 505 F.2d 951, 953 (5th Cir. 1974) (per curiam), vacated
and remanded on other grounds, 422 U.S. 1032 (1975) (evidence of prior acquittal on state
charges excluded as possibly confusing to jury). The possibility of confusion must be
realistic before the court will order exclusion. See United States v. Aloi, 511 F.2d 585, 602
(2d Cir. 1975) (nicknames and underworld terms of art not materially distracting to jury);
United States v. Jalbert, 504 F.2d 892, 893-94 (1st Cir. 1974) (absent proof of specific de
ficiencies, use of summarizing charts in tax case not confusing); cf. United States v.
Abbas, 504 F.2d 123, 124-25 (9th Cir. 1974), cert, denied, 421 U.S. 988 (1975) (defendant’s
opportunity to point out errors and limiting instruction precluded prejudice in admitting
summary charts in tax case).
1121. See United States v. Perry, 512 F.2d 805, 807 (6th Cir. 1975) (per curiam)
(prosecutor’s reference to “Dixie Mafia” prejudicial error); United States v. Polizzi, 500
F.2d 856, 894 (9th Cir. 1974), cert denied, 419 U.S. 1120 (1975) (probative value of testi-
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laying the trial.1122 The Second Circuit’s opinion in United States v.
Malizia"23 demonstrates the flexible powers vested in the court to admit
or exclude potentially prejudicial evidence. The court upheld the admis
sion of testimony that a key government informant had refused to testify
for fear of being killed but noted that due to the extreme prejudice of such
testimony it should be excluded in all but exceptional circumstances.1124
The court found the admission justified in Malizia because the defendant
had exploited fully the informant’s absence.1125
The Rules provide specific guidelines for the admissibility of certain
categories of evidence that are particularly susceptible to misuse by
juries.1126 Evidence of defendant’s past crimes or criminal conduct is not
admissible as character evidence to suggest the possibility of the de
fendant’s guilt from his criminal nature.1127 The court may admit such

mony on defendant’s conversation outweighed by references to Mafia). Since the
possibility of harmful prejudice must be balanced against probative value, a per se rule of
inadmissibility is inappropriate. See United States v. Tramunti, 513 F.2d 1087, 1105 (2d
Cir. 1975), cert, denied,_ U.S.___ 96 S. Ct. 546 (1975) (photograph of $10,000 received by
defendant in drug deal not so inflammatory or remarkable to be per se inadmissible);
United States v. Hoog, 504 F.2d 45, 50 (8th Cir. 1974), cert, denied, 420 U.S. 961 (1975)
(color photographs of victims not so prejudicial as to be per se inadmissible). Other
evidence or limiting instructions may in certain situations overcome the prejudicial impact
of improperly admitted evidence. See United States v. Guest, 514 F.2d 777, 778-79 (1st Cir.
1975) (witness’s description of drug trafficking not prejudicial since defendant’s role con
firmed by other direct evidence); United States v. John, 508 F.2d 1134, 1142-43 (8th Cir.),
cert, denied, 421 U.S. 962 (1975) (limiting instruction rendered admission of prejudicial
newspaper article harmless error); United States v. Goeke, 507 F.2d 820, 822-23 (8th Cir.
1974), cert, denied, 420 U.S. 979 (1975) (taped conversation containing references to
defendant’s prior incarceration not unduly prejudicial since references barely audible and
defendant rejected offer of cautionary instruction); United States v. Hearod, 499 F.2d
1003, 1004-05 (5th Cir. 1974) (per curiam) (admission of doctor’s testimony on assault
victim 8 gruesome injuries harmless error in light of other evidence).
1122. See United States v. Stokes, 506 F.2d 771, 777 (5th Cir. 1975) (cumulative
evidence excluded); United States v. Trejo, 501 F.2d 138, 140 (9th Cir. 1974)
(impeachment evidence on collateral issue excluded on ground it would distract jury and
unduly consume time); United States v. Robinson, 503 F.2d 208, 216 (7th Cir. 1974), cert,
denied, 420 U.S. 949 (1975) (probative value of impeachment evidence outweighed by
tendency to distract jury and potential to consume undue time).
1123. 503 F.2d 578 (2d Cir. 1974),cert, denied, 420 U.S. 912 (1975).
1124. Id. at 581.
1125. Id. In summation, defense counsel emphasized the informant’s absence to the
advantage of the defendant. The court found this opened the door to prosecution rebuttal
evidence detailing the reasons for the witness’s absence.Id.
1126. See Fed. R. Evid. 404(b) (other crimes evidence); Fed. R. Evid. 406 (habit and
routine practice evidence); Fed. R. Evid. 407 (evidence of subsequent remedial measures);
Fed R. Evid. 408 (evidence of compromise and offers to compromise); Fed. R. Evid. 410
(offer to plead guilty; nolo contendere; withdrawn plea of guilty).
1127. See Fed. R. Evid. 404(b). Inadvertent mention or indirectly suggestive references
to a defendant’s past criminal behavior fall within the prohibition against the use of past
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evidence for other purposes,“2’ however, such as proof of motive,112’

crimes as character evidence. See, e.g., United States v. Ortiz, 507 F.2d 1224, 1226 (6th
Cir. 1974) (inadvertent reference to prior arrest record inadmissible, but error harmless);
United States v. Sawyer, 504 F.2d 878, 879 (5th Cir. 1974) (per curiam), cert, denied, 421
U.S. 916 (1975) (photos identifiable as mug shots inadmissible but error harmless); United
States v. Malizia, 503 F.2d 578, 582 (2d Cir. 1974), cert, denied, 420 U.S. 912 (1975) (agent
reference to copy of defendant’s fingerprints obtained from Federal Bureau of Narcotics
inadmissible but error harmless); United States v. Calvert, 498 F.2d 409, 410-11 (6th Cir.
1974) (per curiam) (reference to prior arrests inadmissible and warrants new trial). But see
United States v. Monteer, 512 F.2d 1047, 1050-51 (8th Cir. 1975) (testimony that ac
complice selected to drive getaway car because he had no record not prejudicial to
defendant; inference that defendant had criminal record “indirect at best”).
Evidence of flight is not considered other crimes evidence and is admissible sub
stantively as circumstantial evidence of guilt. See, e.g., United States v. Clark, 506 F.2d
416, 418 (5th Cir.), cert, denied, 421 U.S. 967 (1975) (escape from jail); United States v.
Malizia, 503 F.2d 578, 582-83 (2d Cir. 1974),cert, denied, 420 U.S. 912 (1975) (unsuccessful
efforts to locate defendant); United States v. Register, 496 F.2d 1072, 1077-78 (5th Cir.
1974), cert, denied, 419 U.S. 1120 (1975) (abandonment of child after drug raid).
1128. See Fed. R. Evid. 404(b). Although Rule 404(b) does not enumerate “res gestae”
as an exception to the prohibition against using evidence of earlier criminal conduct, a
number of courts have recognized the admissibility of such evidence. See Lipscomb v.
Estelle, 507 F.2d 708, 709 (5th Cir. 1975) (per curiam) (evidence of rape and murder
inseparably linked to robbery properly admitted); United States v. Howard, 504 F.2d
1281, 1283-84 (8th Cir. 1974) (bogus driver’s licenses admissible as “res gestae” of at
tempted sale of counterfeit currency). But see United States v. Bell, 510 F.2d 1095, 1097
(5th Cir. 1975) (per curiam) (admission of evidence of uncharged drug sale as “res gestae”
of earlier drug sale prejudicial but harmless error). One authority indicates that other
crimes evidence may continue to be admissible under Federal Rule 404(b). See 2
J. Weinstein, supra note 1094, 404 [09], at 404-57.
The defendant’s past crime or prior criminal conduct need not be identical to the offense
charged to be admissible under an applicable exception; a reasonable relationship often is
sufficient to establish probative value. See, e.g., United States v. Belle, 516 F.2d 578, 581
(8th Cir. 1975) (intrastate check forging admissible to show plan to forge checks in inter
state commerce); United States v. Wetzel, 514 F.2d 175, 178 (8th Cir. 1975) (prior bond
violation admissible to show intent of willful failure to appear in court); United States v.
Allstate Mortgage Corp., 507 F.2d 492, 495 (7th Cir. 1974) (per curiam), cert, denied, 421
U.S. 999 (1975) (similar false statements admissible to prove intent where “strong re
semblance” to charged mail fraud); United States v. Goeke, 507 F.2d 820, 825 (8th Cir.
1974), cert, denied, 420 U.S. 979 (1975) (counterfeit drivers’ licenses admissible to show
intent and plan to counterfeit money; “reasonably related to the offending conduct”).
1129. See, e.g., United States v. Mitchell, 514 F.2d 758, 762 (6th Cir. 1975) (conviction
of obstruction of justice admissible to show motive for plotting to kill witness); United
States v. Ring, 513 F.2d 1001, 1005-06 (6th Cir. 1975) (prior threatening phone calls to one
person not relevant to defendant’s motive in making unrelated threats); United States v.
Falcone, 505 F.2d 478, 484 (3d Cir. 1974), cert, denied, 420 U.S. 955 (1975) (previous drug
transaction and resulting debt admissible to show motive for subsequent trafficking);
United States v. Pommerening, 500 F.2d 92, 100 (10th Cir. 1974), cert, denied, 419 U.S.
1088 (1975) (false financial statements admissible to show motive to bribe government
official).
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intent,1130 preparation,1131 plan,1132 knowledge,1133 or identity.1134 A court
also may admit evidence of prior criminal conduct to rebut an entrap
ment defense by showing the defendant’s predisposition to engage in the
charged offense.11351136
Even if offered for a permissible purpose, other crimes evidence must
satisfy traditional evidentiary tests before it will be admitted.1134 The
balancing of probative value against unfair prejudice, which a court
always must undertake,1137 is particularly important in determining the
1130. See, e.g., United States v. Freeman, 514 F.2d 1184, 1189-90 (10th Cir. 1975)
(alleged prior misuse of construction equipment admissible to show intent to defraud
equipment buyer); United States v. Thompson, 513 F.2d 577, 579 (8th Cir. 1975) (evidence
of previous late tax returns admissible to show willful failure to file); United States v.
Pollard, 509 F.2d 601, 604 (5th Cir.), cert, denied, _ U.S.__, 95 S. Ct. 2419 (1975)
(participation in similar crimes in another state admissible to show intent); Johnson v.
United States, 506 F.2d 640, 644 (8th Cir. 1974), cert, denied, 420 U.S. 978 (1975) (evidence
of prior distribution of heroin admissible to rebut entrapment defense by proving intent to
possess); United States v. Easley, 505 F.2d 184, 185 (9th Cir. 1974) (per curiam) (previous
counterfeiting conviction involving same plate admissible to prove intent); United States
v. Lewis, 504 F.2d 92, 104 (6th Cir. 1974), cert, denied, 421 U.S. 975 (1975) (evidence of
theft of explosives relevant to scienter in charge of transporting stolen explosives); United
States v. Tatum, 496 F.2d 1282, 1284 (5th Cir. 1974) (testimony concerning uncharged
drug transaction admissible to show intent to distribute drugs); cf. United States v.
Simmons, 503 F.2d 831, 834-35 (5th Cir. 1974) (testimony that defendant had told friend
how to mislead bank with false financial statements not other crimes evidence but admis
sible as “similar earlier occurrence”). See also United States v. DiZenzo, 500 F.2d 263, 265
(4th Cir. 1974) (evidence of subsequent counterfeit activity admissible to show intent).
1131. See United States v. Carroll, 510 F.2d 507, 509 (2d Cir. 1975) (evidence that prior
robberies carried out to determine conspirators’ qualifications for bigger robberies).
1132. See, e.g., United States v. Huff, 512 F.2d 66, 69-70 (5th Cir. 1975) (evidence on
charge of drug possession with intent to distribute admissible on second charge of
distribution as showing systematic criminal activity); United States v. King, 505 F.2d
602, 610 ( 5th Cir. 1974) (civil judgment admissible in criminal prosecution for fraud);
United States v. Smith, 504 F.2d 560, 561 (5th Cir. 1974) (testimony on heroin purchases
before and during alleged conspiracy admissible to show plan); United States v.
Chrzanowski, 502 F.2d 573, 575 (3d Cir. 1974) (evidence of uncharged beatings and
extortionate loan collections admissible to show plan); United States v. Arias-Diaz, 497
F.2d 165, 170 (5th Cir. 1974), cert, denied, 420 U.S. 1003 (1975) (evidence of uncharged
transactions admitted to show character of drug conspiracy).
1133. See United States v. Thompson, 503 F.2d 1096, 1099 (8th Cir. 1974) (per curiam)
(previous possession of forged checks probative to knowledge in new scheme).
1134. See United States v. Grammer, 513 F.2d 673, 677 (9th Cir. 1975) (handwriting
sample from prison file admissible to prove defendant’s identity as check forger); United
States v. Buckhanon, 505 F.2d 1079, 1083 (8th Cir. 1974) (prior drug-related conduct
admitted to identify defendant as drug supplier).
1135. See Johnson v. United States, 506 F.2d 640, 644 ( 8th Cir. 1974), cert, denied, 420
U.S. 978 (1975) (prior heroin sale); United States v. Hawke, 505 F.2d 817, 821 (10th Cir.
1974), cert, denied, 420 U.S. 978 (1975) (admission of defendant’s discussion of other
criminal activities and requested murder not prejudicial since it constituted evidence
tending to show defendant’s willingness to take part in criminal activity).
1136. See United States v. San Martin, 505 F.2d 918, 921-22 (5th Cir. 1974)
(admissibility of prior offense evidence dependent on careful analysis).
1137. See Fed. R. Evid. 403.
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admissibility of other crimes evidence.1138 The Supreme Court recognized
the need for this balancing process in United States v. Park."39 Stressing
the prosecution’s considerable need for evidence of prior crimes to rebut
an essential defense to a charge of violating the Federal Food, Drug and
Cosmetic Act,1140 the Court held the evidence admissible because the
probative value outweighed its prejudicial impact.1141 The Fifth Circuit in
United States v. Cavallino"42 determined the admissibility of other
crimes evidence with references to several tests of admissibility. Only
after finding that clear and convincing evidence of other crimes
existed,1143 that the crimes were recent enough to be probative,1144 that
the evidence was relevant, and that the prosecution’s need for the evi
dence outweighed the possible prejudice to the defendant1145 did the court
even consider whether the proffered evidence fit one of the exceptions.1146

1138. See United States v. Feams, 501 F.2d 486, 490-92 (7th Cir. 1974) (evidence of
similar crimes admissible for any relevant purposes unless unfairly prejudicial); United
States v. DiZenzo, 500 F.2d 263, 265-66 (4th Cir. 1974) (similar acts evidence not neces
sarily admissible; probative value must outweigh prejudicial effect).
1139. _U.S_, 95 S. Ct. 1903(1975).
1140. 21 U.S.C.§§ 301-92 (1970).
1141. _ U.S. at_ , 95 S. Ct. at 1914. During trial, defendant, chief executive officer of a
retail food chain, testified that he lacked the power to effect sanitary corrections as
required by the Act because he ordinarily relied heavily on subordinates and was not aware
of the alleged violations. In reversing the Fourth Circuit’s determination that evidence of
prior notifications of unsanitary conditions was not necessary since the only issue for the
jury concerned the defendant’s position of authority, the Supreme Court found that
evidence of previous warnings was relevant to counterbalance the defendant’s testimony
that he had delegated his authority to trustworthy subordinates. Id. at_ , 95 S. Ct. at
1913-14; see 499 F.2d 839, 843 (4th Cir. 1974).
1142. 498 F.2d 1200 (5th Cir. 1974).
1143. Id. at 1206; see United States v. Cummings, 507 F.2d 324, 331 (8th Cir. 1974)
(evidence of prior dealing in gambling devices inadmissible since not clear and convincing
but harmless error); United States v. San Martin, 505 F.2d 918, 922 (5th Cir. 1974)
(evidence of prior convictions inadmissible since not clear and convincing); United States
v. Feams, 501 F.2d 486, 490 (7th Cir. 1974) (evidence of prior similar acts must contain all
pertinent elements of claimed prior similar crimes).
1144. 498 F.2d at 1206; see United States v. San Martin, 505 F.2d 918, 922 (5th Cir.
1974) (state convictions nine years previous too remote to be probative).
1145. 498 F.2d at 1206. Compare United States v. Park,_ U.S._ ,__ , 95 S. Ct. 1903,
1913-14 (1975) (prior warnings of sanitation violations essential to establish notice of
illegal conditions) with United States v. Bowdach, 501 F.2d 220, 227 (5th Cir. 1974), cert,
denied, 420 U.S. 948 (1975) (evidence of threats inadmissible since defendant’s reputation
for violence well-established)and United States v. Miller, 500 F.2d 751, 762 (5th Cir. 1974),
cert, granted, _ U.S.___ 95 S. Ct. 2414 (1975) (No. 74-1179) (evidence of prior conviction
inadmissible where no necessity shown). See also United States v. Simmons, 503 F.2d 831,
834-35 (5th Cir. 1974) (prior similar acts not rising to level of crimes admissible on issue of
defendant’s intent since intent primary issue in case).
1146. 498 F.2d at 1207. The court found the evidence admissible as probative to identity
or modus operandi. Id.
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The Federal Rules of Evidence do not distinguish between direct and
circumstantial evidence, and courts do not consider circumstantial evi
dence inherently less probative than direct evidence.1147 The circuits disa
gree, however, on the proper standard for weighing the sufficiency of cir
cumstantial evidence to support a conviction. The majority view finds
circumstantial evidence sufficient if a reasonable trier of fact could find
the defendant guilty beyond a reasonable doubt.1148 The Fifth Circuit,
however, requires that circumstantial evidence can support a conviction
only if a jury could conclude that such evidence is “inconsistent with
every reasonable hypothesis of innocence.”1149

The threshold consideration of such factors as reliability, remoteness, and necessity
appears consistent with a combined reading of Federal Rules 403 and 404(b). See Fed. R.
Evid 404(b), Adv. Comm. Note (Rule 404(b) offers no mechanical solutions; other appro
priate factors under Rule 403 should be considered).
1147. United States v. Polizzi, 500 F.2d 856, 904 (9th Cir. 1974), cert, denied, 419 U.S.
1120 (1975); see United States v. Clark, 506 F.2d 416, 418 (5th Cir.), cert, denied, 421 U.S.
967 (1975) (request for instruction that jury under duty to be suspicious of circumstantial
evidence properly denied).
Elements of an alleged offense may be proved entirely by circumstantial evidence. See,
eg., United States v. Snow, 517 F.2d 441, 444 (9th Cir. 1975) (knowing possession of
unregistered firearm); United States v. Ring, 513 F.2d 1001, 1010 (6th Cir. 1975) (mailing
of threatening letter); United States v. Boemer, 508 F.2d 1064, 1068 (5th Cir. 1975) (guilty
knowledge concerning illegally imported aliens); United States v. Pitts, 508 F.2d 1237,
1239-40 (8th Cir. 1974), cert, denied, 421 U.S. 967 (1975) (attempt to pass counterfeit
currency); United States v. Sullivan, 498 F.2d 146,150 (1st Cir.), cert. denied, 419 U.S. 993
(1974) (union officer’s knowledge of unauthorized payments); United States v. Prince, 496
F.2d 1289, 1293 (5th Cir.), cert, denied, 419 U.S. 1107 (1974) (knowledge of and par
ticipation in a conspiracy to sell unregistered securities). Due to the nature of conspiracy,
the prosecution must often rely exclusively upon circumstantial evidence to establish par
ticipation. See, e.g., United States v. Goodson, 502 F.2d 1303, 1305 (5th Cir. 1974); United
States v. Polizzi, 500 F.2d 856, 904 (9th Cir. 1974), cert, denied, 419 U.S. 1120 (1975);
United States v. Miller, 500 F.2d 751, 764 (5th Cir. 1974), cert, granted,_ U.S.___95 S. Ct.
2414 (1975) (No. 74-1179).
1148. See United States v. Brookshire, 514 F.2d 786, 790 (10th Cir. 1975) (misapplica
tion of bank funds); United States v. Dye, 508 F.2d 1226,1231 (6th Cir. 1974), cert, denied,
420 U.S. 974 (1975) (conspiracy to steal and theft of whiskey).
1149. See, e.g., United States v. Spivey, 508 F.2d 1061,1063 (5th Cir. 1975) (per curiam)
(altered serial numbers and bills of sale support conclusion defendant knew cars stolen);
United States v. Mekjian, 505 F.2d 1320, 1328-29 (5th Cir. 1975) (absence of treatment
entries in patient records support charge of filing fraudulent Medicare claims); United
States v. Nazien, 504 F.2d 394, 394-95 (5th Cir. 1974), cert, denied, 420 U.S. 964 (1975)
(evidence of flight and proximity to contraband drugs support charge of possession with
intent to distribute); United States v. Smith, 502 F.2d 1250, 1254 (5th Cir. 1974)
(defendants' unexplained possession of recently stolen goods plus sale of those goods at
well below retail value sufficient to support finding of guilty knowledge); United States v.
Black, 497 F.2d 1039, 1041-42 (5th Cir. 1974) (evidence of bank deposits and false record
entries do not support charges of misapplication of credit union funds). But see United
States v. Christian, 505 F.2d 94, 95-96 (5th Cir. 1974) (test is whether reasonable jury
could find possession of drugs with intent to distribute beyond reasonable doubt).
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COMPETENCY OF WITNESSES

Although disabilities that formerly disqualified a witness from testi
fying now merely affect the weight accorded his testimony,11501151
the trial
judge initially still must determine the competency of a witness to testify
and has discretion to make that determination without conducting a
formal hearing or making formal findings. In United States v. Gerryxxsx
the Second Circuit approved the trial court’s finding of competency after
an informal inquiry.1152 Observing that the lower court’s finding on the
record was based on a physician’s statement and the judge’s own ob
servations of the witness, the court found a formal hearing unneces
sary.1153
The Federal Rules of Evidence prohibit a judge from testifying in the
trial over which he is presiding1154 but do not regard counsel as in
competent to offer testimony in a case in which he is involved. Courts dis
favor use of trial counsel as a witness, however, and generally require a
showing of considerable necessity for the testimony.11551156
In United States
v. Crockett"“ the trial court admitted into evidence the testimony of de
fense counsel who had been associated intimately with a fraternal or
ganization charged with conducting an illegal gambling operation.1157
The Fifth Circuit based its affirmance on the grounds that the testimony

1150. See United States v. Gerry, 515 F.2d 130, 137 (2d Cir.), cert, denied,_ U.S._ , 96
S. Ct. 54 (1975) (witness under psychiatric care and on medication at time of trial
competent to testify); United States v. Barfield, 507 F.2d 53, 58 (5th Cir. 1975) (natural
reluctance to incriminate friend does not render witness incompetent). The Federal Rules
eliminate all grounds of incompetency except those specifically mentioned in the Rules.
Fed. R. Evid. 601. Consequently, religious belief, conviction of crime, and connection with
the litigation as a party, interested person, or spouse of a party or other interested person
are not recognized as grounds for incompetency. See Fed. R. Evid. 601, Adv. Comm.
Notes. See generally Van Pelt, Witnesses, 33 Fed. B.J. 69 (1974).
1151. 515 F.2d 130 (2d Cir.), cert denied, _U.S_, 96 S. Ct. 54 (1975).
1152. Id. at 137.
1153. See id. at 136-37.
1154. Fed. R. Evid. 605.
1155. See United States v. Crockett, 506 F.2d 759, 760-61 (5th Cir.), cert, denied,
_ U.S.__, 96 S. Ct. 37 (1975) (counsel’s testimony allowed as both necessary and unob
tainable from other sources); United States v. Buckhanon, 505 F.2d 1079, 1084, (8th Cir.
1974) (refusal to allow impeachment by testimony of defense counsel not abuse of dis
cretion; no inquiry into necessity and availability of other witnesses for testimony);
United States v. Torres, 503 F.2d 1120, 1125-26 (2d Cir. 1974) (where alternative sources
unexplored, error to allow prosecutor’s impeachment testimony).
1156. 506 F.2d 759 (5th Cir.),cert, denied, _U.S._, 96 S. Ct. 37 (1975).
1157. Id. at 760. The prosecution sought the defense counsel’s testimony on the
organizational structure of the lodge in order to show defendant’s capacity to authorize an
illegal gambling operation. Id.
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was essential to the government’s case and that the Government did not
have available other sources of the evidence?158
OPINION TESTIMONY

Opinion testimony by a lay witness is admissible only if it is based on
direct perception, concerns a matter of general knowledge, and is helpful
to a clear understanding of the testimony or issues by encapsulating a set
of facts?159 In United States v. Pierson"™ the District of Columbia Cir
cuit upheld admission of a police officer’s lay opinion concerning the
trajectory of a bullet based on personal observation of the bullet hole in a
wall?161 The court reasoned that the officer’s testimony consisted of his
impressions and would probably give the jurors a clearer conception of
the bullet’s path than would a factual description of the hole?162
The opinion testimony of a qualified expert witness may be offered to
assist the trier of fact in understanding evidence and issues in the case
not within the full comprehension of an ordinary person?163 The trial
court determines both the qualification of an expert witness1158
1164 and
1163
1162
1161
1160
1159

1158. Id. at 761.
1159. Fed. R. Evid. 701; see United States v. Freeman, 514 F.2d 1184, 1191 (10th Cir.
1975) (significance of rental bill to show basis for defendant’s future actions); Virgin
Islands v. Caines, 512 F.2d 311, 314-15 (3d Cir. 1975) (observer’s testimony on speed of
car); United States v. Greene, 497 F.2d 1068, 1084 (7th Cir. 1974) (opinion testimony on
sanity based on observations of hijacker).
1160. 503 F.2d 173 (D.C. Cir. 1974).
1161. Id. at 174.
1162. Id. at 177.
1163. Fed. R. Evid. 702; see United States v. Gray, 507 F.2d 1013, 1016-18 (5th Cir.
1975),petition for cert, filed, 43 U.S.L.W. 3617 (U.S. Apr. 10, 1975) (No. 74-1277) (expert
testimony to summarize evidence in tax case); United States v. Hampton, 507 F.2d 832,
836 (8th Cir. 1974), cert, granted, _U.S._, 43 U.S.L.W. 3527 (U.S. Mar. 26, 1975) (No. 745822) (expert testimony on contents of drug substances); United States v."Burrell, 505
F.2d 904, 910 ( 5th Cir. 1974) (market value of stock appropriate subject for expert wit
ness); United States v. Clark, 498 F.2d 535, 537 (2d Cir. 1974) (expert testimony on “street
value’’of heroin).
The trier of fact properly determines the weight to be accorded expert testimony. See
United States v. Fortune, 513 F.2d 883, 890-91 (5th Cir. 1975) (conflict of experts’
testimony in insanity case does not give rise to per se rule compelling jury to give greater
weight to testimony of expert having better opportunities for observation of defendant);
United States v. Gray, 507 F.2d 1013, 1017-18 (5th Cir. 1975), petition for cert, filed, 43
U.S.L.W. 3617 (U.S. Apr. 10, 1975) (No. 74-1277) (expert’s opinion not binding but given
such weight as seen fit by jury). See generally Hvass, Opinions and Expert Testimony, 33
Fed. B.J. 76 (1974).
1164. See United States v. Campbell, 510 F.2d 967 (4th Cir. 1975) (No. 74-1843, at 3-4)
(unpublished opinion); United States v. Burden, 497 F.2d 385, 387 (8th Cir. 1974); cf.
United States v. Caldwell, _ F.2d__ , _ (D.C. Cir. Dec. 31, 1974) (No. 72-1513, at 38)
(dictum) (psychologist’s competence must be based on analysis of particular qualifica
tions, not on rigid categorization).
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whether an expert witness is required.11651166
In United States v. Brown"“
the Ninth Circuit discussed the procedure a trial court should follow in
determining the need for expert testimony. The trial judge admitted the
testimony of an FBI photographic expert who identified defendants as
bank robbers by comparing a bank surveillance film with defendants’
police and FBI photos.1167 In reversing, the Ninth Circuit held that the
trial court should review a proffer of such evidence outside the presence
of the jury and determine by a preponderance of the evidence whether the
offered testimony relates to matters beyond the jury’s common experi
ence.1168 Finding the jury capable of comparing the photographs, the
court held that use of expert opinion for the purpose of identification was
not required.1169
An expert’s testimony often is based on direct examination of the evi
dence,1170 but his opinion also may be based on knowledge gained from
hypothetical questioning by counsel.11711172
In United States v. Caldwell"”
the defense offered the opinion testimony of a psychologist to the effect

1165. See United States v. Brown, 501 F.2d 146, 150 (9th Cir. 1974), rev'd on other
grounds sub nom. United States v. Nobles, 422 U.S. 225 (1975) (abuse of discretion to
admit testimony on vagaries of eyewitness and photo identification, but error harmless);
United States v. Hill, 500 F.2d 733, 740 (5th Cir. 1974), cert, denied, 420 U.S. 953 (1975)
(Government not required to introduce expert testimony in obscenity case if materials
themselves admitted, even though obscenity bizarre and not within common knowledge of
average person); cf. United States v. Durham, 512 F.2d 1281, 1289 (5th Cir. 1975)
(government handwriting expert permitted to testify to impeach defendant’s handwriting
expert in forgery case).
1166. 501 F.2d 146 (9th Cir. 1974), rev'd on other grounds sub nom. United States v.
Nobles, 422 U.S. 225 (1975).
1167. Id. at 149.
1168. Id.
1169. Id. at 150; see United States v. Pratt,_ F.2d_ ,__ (9th Cir. Mar. 10, 1975) (No.
74-1859, at 5) (allowing expert to compare photographs and render observations not
beyond common experience of jury constituted prejudicial error); United States v. Burke,
506 F.2d 1165, 1169 (9th Cir. 1974) (same); United States v. Trejo, 501 F.2d 138, 142-43
(9th Cir. 1974) (expert’s comparison of photographs not proper but error harmless). But
see United States v. Harris,__F.2d__,__ (4th Cir. May 23, 1975) (No. 73-2321, at 2) (per
curiam) (expert comparison between defendant’s photograph and bank surveillance
pictures on issue of identity properly admitted).
1170. See United States v. Celestine, 510 F.2d 457, 458-60 (9th Cir. 1975) (coroner’s
examination of body); United States v. Caldwell,_ F.2d__ ,__(D.C. Cir. Dec. 31, 1974)
(No. 72-1513, at 39-40) (expert opinion of psychological dependence excluded as not based
upon personal examination of defendant’s relationship with accomplice).
1171. See United States v. Celestine, 510 F.2d 457, 459-60 (9th Cir. 1975) (coroner’s
opinion on cause of death based on hypothetical question describing murder weapon and
examination of corpse). The Federal Rules do not require an expert witness to establish a
preliminary disclosure of the factual basis underlying his opinion. Fed. R. Evid. 705. The
court in its discretion may order disclosure and on cross-examination the witness is always
required to disclose the underlying facts and data. See id., Adv. Comm. Notes.
1172. _F.2d_(D.C. Cir. Dec. 31,1974) (No. 72-1513).
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that the defendant had participated in a robbery only because of his ex
treme dependency needs and susceptibility to the influence of others.1173
The court excluded the testimony because it was not based on first-hand
knowledge;1174 it also noted that the opinion was not based on discussion
with a person associated with the defendant, a source commonly relied
upon by psychologists.1175 The court’s mention of this latter factor ap
pears to have anticipated the liberalized federal rule providing that an ex
pert can testify without personal knowledge if the source of his
knowledge is one upon which his profession customarily relies.1176
The Federal Rules abolish the long-standing restriction against lay or
expert opinions on ultimate issues.1177 Under the Rules the critical test
for admissibility focuses on whether the opinion, lay or expert, would be
helpful to the trier of fact.1178
PRIVILEGE

Despite proposals to limit the common law testimonial privileges cog
nizable in federal actions,1179 Congress has elected to retain the prevailing
common law privileges.1180 An accused in a federal criminal proceeding
therefore is entitled to two distinct marital privileges: the confidential
communication privilege and the adverse spousal testimony privilege.118111
In United States v. Van Drunen"*2 the Seventh Circuit limited the ad
1173. Jd. at_(No. 72-1513, at37).
1174. Id. at_(No. 72-1513, at 39-40).
1175. Id. at_(No. 72-1513, at40).
1176. Fed. R. Evid. 703; see United States v. Bright, 517 F.2d 584, 586 (2d Cir. 1975)
(psychiatrist’s testimony that defendant a gullible person not sufficiently grounded in
scientific support); United States v. Addison, 498 F.2d 741, 745 (D.C. Cir. 1974)
(techniques of voice print identification not sufficiently accepted by scientific community).
1177. Fed. R. Evid. 704.
1178. SeeFED. R. Evid. 704, Adv. Comm. Notes; Fed. R. Evid. 701, Adv. Comm. Notes;
Fed. R. Evid. 702, Adv. Comm. Notes; United States v. Freeman, 514 F.2d 1184, 1190-91
(10th Cir. 1975) (lay opinion on significance of rental invoices admissible).
1179. See Fed. R. Evid. 501 (Supreme Court Proposed Draft Nov. 1972). Proposed
Federal Rule 501 withdrew recognition of specific state privileges in federal actions, thus
eliminating such widely recognized privileges as physician-patient and marital
communication. See id., Adv. Comm. Notes. See generally Cleary, Privileges, 33 Fed. B.J.
62 (1974); Krattenmaker, Testimonial Privilege in Federal Courts: An Alternative to the
Proposed Federal Rules, 62 Geo. L.J. 61 (1973); Comment, The Privilege Doctrine of the
Proposed Federal Rules, 24 Syracuse L. Rev. 1173 (1973).
1180. Fed. R. Evid. 501; see H.R. Rep. No. 93-650, 93d Cong., 1st Sess. 8 (1973). In civil
actions, state law will govern the extent of available privileges on issues governed by state
decisional rules. Fed. R. Evid. 501.
1181. See generally Reutlinger, Policy, Privacy & Prerogatives: A Critical Examination
of the Proposed Rules as They Affect Marital Privilege, 61 Calif. L. Rev. 1353 (1973);
Circuits Note: 1973-1974 Term 503-04.
1182. 501 F.2d 1393 (7th,Cir.),cert, denied. 419 U.S. 1091 (1974).
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verse spousal testimonial privilege, holding that it does not attach to a
spouse who is either a victim of or a participant in the alleged crime.1183
The court further reasoned that at the very least the privilege should not
prohibit the testimony of a witness recently married to the defendant.11841185
Witnesses in grand jury proceedings may assert the privilege against
adverse spousal testimony. The First Circuit in In re Snoonianll6S limited
the use of the privilege in the grand jury setting by ruling that a witness
may claim the privilege only if the testimony sought to be protected dis
favors the legal interests of the nontestifying spouse in the same case.1186
The Government in Snoonian questioned the husband before a grand jury
concerning possible tax fraud involving a joint tax return signed by him
and his wife. The court found the privilege inapplicable since the
Government had promised that nothing said by the husband would be
used, directly or indirectly, against his wife.1187
An individual also has a privilege to preserve the confidentiality of
communications between him and his attorney made in the course of
their professional relationship.1188 This privilege protects only
communications made while the attorney legitimately is rendering legal
advice.11891190
In United States v. Sternil9Q the defendant, prior to his indict
ment, engaged in several incriminating conversations with an accomplice
who was an attorney in an effort to keep advised of an ongoing tax fraud
investigation. Although the attorney ultimately referred the defendant
to another lawyer,1191 the Second Circuit found no attorney-client rela
tionship because the defendant failed to demonstrate that he was seeking
1183. Id. at 1397. The defendant, charged with importing illegal aliens, married one of
the aliens one month after his indictment and subsequently attempted to exclude her
testimony concerning events occurring prior to the marriage. Id. at 1394-95.
1184. Id. at 1397.
1185. 502 F.2d 110 (1st Cir. 1974).
1186. Id. at 112; see In re Lochiatto, 497 F.2d 803, 805 n.3 (1st Cir. 1974) (privilege does
not obtain to guard against subsequent perjury prosecution).
1187. 502 F.2d at 112-13.
1188. See C. McCormick §§ 87-88.
1189. See Malinauskas v. United States, 505 F.2d 649, 655 (5th Cir. 1974) (defendant’s
prior attorney permitted to testify on observations regarding defendant’s mental
competency); United States v. Brown, 501 F.2d 146,152 (9th Cir. 1974), rev'd sub nom.
United States v. Nobles, 422 U.S. 225 (1975) (information obtained by attorney through
hired investigator not protected under privilege); cf. In re Michaelson, 511 F.2d 882, 888
(9th Cir.), cert, denied, 421 U.S. 978 (1975) (fact of retainer, identity of client, conditions
of employment, and amount and payor of fee not confidential communications protected
by privilege barring special circumstances).
1190. 511 F.2d 1364 (2d Cir. 1975), cert, denied, _U.S_, 44 U.S.L.W. 3201 (U.S. Oct. 1,
1975).
1191. Id. at 1306. In reversing the trial court’s order excluding the testimony, the
Second Circuit rejected the alternative ground that the first attorney was acting as the
agent of the tax lawyer to whom he referred the defendant. Id. at 1368.
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legal advice from the accomplice.1192 A witness may lose the attorney
client privilege by express or implied waiver. In Tasby v. United
States1193 the Eighth Circuit held that a client implicitly waives the
privilege by attacking the competency of the advice given by his attorney
and putting that advice in issue.1194
The Government enjoys several privileges, but a court has discretion
to qualify those privileges. The privilege against disclosure of an in
formant’s identity requires the court to balance the needs of effective law
enforcement against the constitutional entitlement of an accused to con
front adverse witnesses.1195 Confronted with a government assertion of
its common law privilege against disclosing state secrets or official
information, the court similarly must balance the government’s interest
in security against society’s interest in full disclosure to an opposing
party in litigation.1196
SELF-INCRIMINATION

The fifth amendment privilege against self-incrimination applies when
a substantial likelihood exists that the evidence sought from a witness or
defendant will incriminate him,1197 regardless of the nature of the pro

1192. Id. at 1368.
1193. 504 F.2d 332 (8th Cir. 1974).
1194. Id. at 336. The defendant alleged ineffective assistance of counsel in a habeas
corpus petition but attempted to invoke the privilege to limit the testimony of his attorney
in the prior case. The court found an implied waiver from defendant’s actions placing ef
fectiveness of counsel in issue. Id.
1195. See, e.g., United States v. Edwards, 503 F.2d 838, 840 (9th Cir. 1974) (failure to
disclose informant*8 identity not error since defendant did not show sufficient need);
United States v. Bailey, 503 F.2d 969, 970-71 (5th Cir. 1974) (per curiam) (failure to
disclose informant'8 identity not error since defendant made no showing of need); United
States v. Cosby, 500 F.2d 405, 407 (9th Cir. 1974) (nondisclosure of informant’s address
proper where Government made showing that informant’s life threatened).
1196. Cf. Kerr v. United States Dist. Court, 511 F.2d 192, 198 (9th Cir. 1975) (discovery
of state agency personnel files in prisoner’s civil rights action permissible); United States
v. Ahmad, 499 F.2d 851, 855 (3d Cir. 1974) (serious and well-founded concern about
national security necessary before prohibiting full disclosure in civil suit).
1197. See United States v. Caldwell,__F.2d_____ (D.C. Cir. Dec. 31, 1974) (No. 72-1513,
at 40-42) (privilege available to witness who pled guilty to one robbery but subject to
further prosecution); United States v. Roberts, 503 F.2d 598, 600 (9th Cir. 1974), cert,
denied, 419 U.S. 1113 (1975) (codefendant who pled guilty on one count but faced severed
trial on other counts entitled to assert privilege).
The privilege is personal and cannot be asserted vicariously. See United States v.
Zouras, 497 F.2d 1115, 1119-20 (7th Cir. 1974) (per curiam) (defendant lacks standing to
object to use of witness’s prior silence for impeachment); cf. United States v. Allstate
Mortgage Corp., 507 F.2d 492, 495 (7th Cir. 1974) (per curiam), cert, denied, 421 U.S. 999
(1975) (defendant has no right to have witness who asserts fifth amendment privilege
immunized).

362

The Georgetown Law Journal

[Vol. 64:167

ceedings.1198 One cannot assert the privilege retroactively,1199 or withhold
testimony concerning a crime after the Government has granted use
immunity for the testimony.1200 Moreover, the privilege must be asserted
with regard to specific questions.1201
The prosecution may not burden the privilege against self-incrimina
tion by commenting to the jury on a defendant’s refusal to testify.1202 The
Seventh Circuit held in United States v. Bridges1203 that this prohibition
extends to government testimony on the defendant’s refusal to make a
statement upon arrest.1204 The Fifth Circuit has approved the use of
similar testimony of the defendant’s silence to impeach the defendant’s
in-court testimony inconsistent with his prior silence.1205 Although
indirect references to the defendant’s invocation of the privilege fall with
in the prohibition of prejudicial prosecutorial conduct,1206 the line dif

1198. See Maness v. Meyers,_ U.S._____ , 95 S. Ct. 584, 594 (1975) (privilege against
self-incrimination assertable in investigatory or adjudicatory proceedings leading to civil
or criminal penalties).
1199. See Pauldino v. United States, 500 F.2d 1369, 1371 (10th Cir. 1974) (admission
from prior year’s tax return containing incriminating statements not violative of fifth
amendment privilege).
1200. See United States v. Watkins, 505 F.2d 545, 546 (7th Cir. 1974) (per curiam);
United States v. Tramunti, 500 F.2d 1334, 1342-44 (2d Cir.), cert, denied, 419 U.S. 1079
(1974).
1201. See United States v. Jordan, 508 F.2d 750, 752 (7th Cir. 1975) (blanket assertion
of fifth amendment as ground for refusing to answer questions on income tax return
invalid); cf. United States v. Tokoph, 514 F.2d 597, 605 (10th Cir. 1975) (refusal to make
opening statement to grand jury not assertion of fifth amendment privilege).
The court must make an inquiry into the applicability of the privilege before allowing the
witness to refuse to testify. See United States v. Bautista, 509 F.2d 675, 677-78 (9th Cir.
1975) (dictum) (trial judge required to determine availability of fifth amendment privilege
with regard to every question); United States v. Gomez-Rojas, 507 F.2d 1213, 1220 (5th
Cir. 1975), cert, denied, _U.S._ , 44 U.S.L.W. 3201 (U.S. Oct. 7, 1975) (hearing necessary
to determine whether sole witness to alleged entrapment may assert fifth amendment
privilege where entrapment defense pled).
1202. See Griffin v. California, 380 U.S. 609, 613-15 (1965). The fact that invocation of
the privilege may entail undesirable consequences does not impermissibly infringe on the
defendant’s fifth amendment rights. See Flint v. Mullen, 499 F.2d 100, 103 (1st Cir. 1974)
(per curiam) (forcing defendant to choose between testifying at deferred sentencing
hearing or invoking privilege for purpose of later trial not impermissible burden).
1203. 499 F.2d 179 (7th Cir. 1974).
1204. Id. at 183.
1205. United States v. Harp, 513 F.2d 786, 789-90 (5th Cir. 1975) (contention that
participation in jail escape coerced inconsistent with pretrial silence).
1206. See Kelly v. Stone, 514 F.2d 18, 19 (9th Cir. 1975) (per curiam) (error for prosecu
tion to comment that evidence of rape victim’s nonconsent had not been challenged by de
fendant); United States v. Watkins, 519 F.2d 294, 297 (D.C. Cir. 1975) (admission of hear
say evidence on theory that defendant could explain it during her testimony placed unac
ceptable burden on fifth amendment right not to testify).
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ferentiating permissible trial tactics from impermissible comment often
is unclear.12071208
In Maness v. Meyers1206 the Supreme Court considered another type of
burden on an individual’s fifth amendment privilege. In reversing a con
tempt citation issued against an attorney who had advised his client to
assert fifth amendment rights in civil litigation, the Court held that such
a penalty would dilute the protection offered by the privilege against self
incrimination.1209 The Court reasoned that a substantial derogation of the
privilege would result if a lay individual could not rely upon legal advice
based on counsel’s good faith belief of imminent criminal prosecution.1210
The Court also noted that the threat of contempt could have a chilling ef
fect on an attorney’s conscientious performance of his responsibilities.1211
Notwithstanding the fifth amendment privilege against self-incrimina
tion, the Government may compel an individual to provide incriminating
evidence of an nontestimonial or noncommunicative nature.1212 In United
1207. Compare United States v. Fearns, 501 F.2d 486, 489 (7th Cir. 1974) (dictum)
(prosecutor’8 comment that key witnesses’ testimony undisputed risked reversal by
implying that defendant should have testified to rebut it) with United States v. Grammer,
513 F.2d 673, 676 (9th Cir. 1975) (prosecutor’s comment on failure of defense to call its own
fingerprint expert to rebut testimony of government expert no burden on defendant’s
right not to testify) and United States v. Wilson, 500 F.2d 715, 721-22 (5th Cir. 1974)
(prosecutor’s comment that guilty knowledge could not be proved directly by putting
defendant on the stand not construed as comment on defendant’s failure to testify) and
Lipscomb v. Estelle, 507 F.2d 708, 710 (5th Cir. 1975) (per curiam) (expression of disbelief
to jury on defense counsel’s failure to argue client’s innocence not comment on refusal to
testify).
1208. _U.S—,95 S. Ct. 584(1975).
1209. Id. at_ , 95 S. Ct. at 595-96.
1210. Id. The Court observed that the scope and subtleties of the fifth amendment
privilege against self-incrimination generally are beyond the ken of the average layman,
thus necessitating substantial reliance upon the advice of legal counsel. Id. at_ , 95 S. Ct.
at 595.
1211. Id. at_, 95 S. Ct. at 594-96.
1212. See United States v. Clegg, 509 F.2d 605, 614 (5th Cir. 1975) (tapes of defendant’s
voice); United States v. Hawkins, 501 F.2d 1029, 1032 (9th Cir. 1974) (per curiam), cert,
denied, 419 U.S. 1079 (1975) (handwriting exemplars); Lufman v. United States, 500 F.2d
1283,1285 (7th Cir. 1974) (voice exemplars); United States v. Greene, 497 F.2d 1068,1081
(7th Cir. 1974) (testimony by government psychiatrist relating defendant’s statements
during examination not testimonial because admissible only on issue of sanity, not guilt).
The privilege does not protect the defendant from admission of evidence not obtained by
compulsion. See United States v. Beck, 511 F.2d 997, 1002 (6th Cir. 1975), cert, denied,
—U.S___ 44 U.S.L.W. 3202 (U.S. Oct. 7, 1975) (seizure of personal papers in defendant’s
absence not compulsory); United States v. Seiffert, 501 F.2d 974, 982 (5th Cir. 1974)
(business records of voluntary bankrupt not compelled). Certain statutory registration re
quirements also have been held not to violate the privilege against self-incrimination. See
United States v. Roberts, 503 F.2d 453, 455-56 (8th Cir. 1974) (convicted felon failed to
register firearm); cf. United States v. Kelly, 500 F.2d 72, 73 (7th Cir. 1974) (presumption
that nonregistered drug possessor is not authorized dealer does not violate fifth amend
ment privilege against self-incrimination).
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States v. Bridges,1213 for example, federal agents swabbed the accused’s
hands for traces of dynamite while investigating a bombing; the Seventh
Circuit held that the swabbing did not violate the fifth amendment1214 be
cause evidence of dynamite traces, like the drawing of a defendant’s
blood, is nontestimonial.1215
CROSS-EXAMINATION

A defendant exercises his constitutional right to confront adverse wit
nesses1216 principally through cross-examination.1217 Relying on this
right, defendants frequently challenge trial court rulings that inhibit the
scope and intensity of cross-examination as infringements of con
stitutional dimension.1218 Many of these constitutional challenges involve

1213. 499 F.2d 179 (7th Cir. 1974).
1214. Id. at 184.
1215. Id. See generally Schmerber v. California, 384 U.S. 757, 761-65 (1966) (compelled
blood sample not violative of fifth amendment). The trial court in Bridges had found that
the defendant consented to the swabbing since he submitted without protest and did not
use available telephones to call his attorney. See 499 F.2d at 184. The Seventh Circuit dis
counted these facts because of the atmosphere of a station-house interrogation. Id. at 184
&n.8.
1216. See U.S. Const, amend. VI.
1217. See Park v. Huff, 506 F.2d 849, 860 (5th Cir. 1975) (en banc), cert, denied,
_ U.S__ _ 44 U.S.L.W. 3201 (U.S. Oct. 7, 1975) (confrontation clause guarantees rigorous
and searching cross-oxamination); Krilich v. United States, 502 F.2d 680, 682 (9th Cir.
1974), cert, denied, 420 U.S. 992 (1975); United States v. Harris, 501 F.2d 1, 8 (9th Cir.
1974) (cross-examination principal means of testing witness reliability and credibility).
The sixth amendment right to confrontation applies to the states through the fourteenth
amendment. Pointer v. Texas, 380 U.S. 400, 403 (1965); see Snyder v. Coiner, 510 F.2d 224,
225 (4th Cir. 1975).
If it appears that a witness cannot be cross-examined effectively, the court should strike
from the record the witness’s direct testimony. See United States v. Scott, 511 F.2d 15, 2022 (8th Cir. 1975) (admission of testimony where witness’s intention to assert fifth amend
ment privilege precludes effective cross-examination error, but harmless). A court should
not strike the direct testimony of a witness who invokes the privilege against self
incrimination only when cross-examined as to collateral matters bearing on credibility.See
United States v. Brierly, 501 F.2d 1024, 1027 (8th Cir. 1974), cert, denied, 419 U.S. 1052
(1975); Wisconsin ex rel. Monsoor v. Gagnon, 497 F.2d 1126, 1129-30 (7th Cir. 1974).
Cross-examination also serves to cure other errors. See United States v. Bowie, 515 F.2d 3,
8 (7th Cir. 1975) (possible prejudice from pretrial photographic identification vitiated by
thorough cross-examination); United States v. Wiebold, 507 F.2d 932, 935 (8th Cir. 1974)
(any error in allowing former perjurer to testify cured by cross-examination).
1218. See, e.g., United States v. Pollard, 509 F.2d 601, 604 (5th Cir. 1975) (defendant’s
inability to cross-examine codefendant about prior crimes testimony does not deny right of
confrontation since that evidence did not implicate defendant); Snyder v. Coiner, 510 F.2d
224, 226 (4th Cir. 1975) (limitation on cross-examination concerning witness’s earlier
perjury harmless error at most); United States v. Buchanan, 500 F.2d 398, 399 (5th Cir.
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restrictions on attempts by defendants to explore for impeachment pur
poses the background of prosecution witnesses.1219 The defense enjoys
broad latitude in developing background material to challenge the credi
bility of a witness when his credibility is at issue,1220 but some limitations
do exist on defense counsel’s right to place a witness in his proper set
ting.1221 The court may limit questioning if disclosure of the desired
information will subject the witness to annoyance, humiliation,12221223
or
danger.1222

1974) (per curiam) (no denial of right of confrontation in restricting inquiry to matters
raised on direct examination). An accused who has contributed to his inability to crossexamine witnesses is unlikely to succeed in alleging violation of his sixth amendment right.
See United States v. Mayes, 512 F.2d 637, 650 (6th Cir. 1975), cert, denied, 422 U.S. 1008
(1975) (direct testimony of witness who invoked fifth amendment privilege on crossexamination at urging of defense counsel properly admitted); cf. United States v.
Register, 496 F.2d 1072, 1079 (5th Cir. 1974), cert denied, 419 U.S. 1120 (1975) (defendant
who forgoes opportunity to cross-examine not denied right to confrontation).
1219. See, e.g., Egger v. United States, 509 F.2d 745, 749-50 (9th Cir. 1975) (non
disclosure of address and recent aliases of informant-witness subject to harm proper);
United States v. Nick, 503 F.2d 418, 419 (8th Cir. 1974) (per curiam) (detailing of
informant’s background renders questions designed to elicit his present incarceration
improper); United States v. Qualls, 500 F.2d 1238, 1240-41 (8th Cir. 1974) (restriction on
inquiry into informant’s street address not reversible error where defense counsel failed to
object and witness’s name, criminal record, and other salient facts brought out).
1220. United States v. Harris, 501 F.2d 1, 9 (9th Cir. 1974) (reversible error in re
stricting cross-examination into motivation since credibility at issue).
1221. See Alford v. United States, 282 U.S. 687, 694 (1931). Information sought during
crossexamination must be relevant and essential to effective examination during trial or
out-ofeourt investigation. Smith v. Illinois, 390 U.S. 129, 131 (1968); see United States v.
Qualls, 500 F.2d 1238, 1241 (8th Cir. 1974) (defense not entitled to exact street address of
witness whose true name, criminal conviction record, and employment circumstances
brought out); United States v. Penick, 496 F.2d 1105,1109 (7th Cir.), cert. denied, 419 U.S.
897 (1974) (no need for precise address of witness who recently moved). A court may
restrict detailed cross-examination into a witness’s background if the defendant or the
jury already is aware of facts suggesting the desired information. See United States v.
Nick, 503 F.2d 418, 419-20 (8th Cir. 1974) (per curiam) (witness’s present incarceration
need not be disclosed where jury aware of criminal background, role as informant, and
previous drug addiction); United States v. Penick, supra at 1109 (present address un
necessary where defendant apparently aware of witness’s background).
An accused may waive his right to certain information by failing to ask for it at trial or
failing to object to rulings restricting his inquiry. See Egger v. United States, 509 F.2d
745, 749 (9th Cir. 1975) (failure at trial to request witness’s present address constitutes
waiver); United States v. Qualls,supra at 1240 (failure to object to ruling limiting inquiry
into informant’s address results in application of plain error standard on appeal); cf.
United States v. Clay, 495 F.2d 700, 709 ( 7th Cir.), cert, denied, 419 U.S. 937 (1974) (post
trial motion for Jencks material not timely where material an aid to cross-examination).
1222. See note 1234 infra and accompanying text.
1223. United States v. Harris, 501 F.2d 1, 9 (9th Cir. 1974); see Smith v. Illinois, 390
U.S. 129, 133-34 (1968) (White, J., with Marshall, J., concurring) (danger a compelling
ground for restricting cross-examination); Egger v. United States, 509 F.2d 745, 750 (9th
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The showing of danger required before a trial court may properly re
strict the defense inquiry is unclear. In United States v. Cosby1224 the
Ninth Circuit upheld the curtailment of background exploration on a
showing that an informant-witness’s life had been threatened, causing
him to relocate his family.1225 The same circuit in United States v.
Harris'22* refused to uphold restrictions on cross-examination because
neither the Government nor the informant-witness offered a reason to re
strict disclosure of the informant’s address.1227 In contrast, the Seventh
Circuit appeared to infer the existence of reasonable grounds to fear for
the witness’s safety from the mere fact that the witness was a govern
ment agent.1228 Whatever standard is applied, the showing of possible
danger to the witness may be made informally.1229 Although appellate
courts must scrutinize restrictions on cross-examination, particularly as
to matters critical to the defense,1230 the Federal Rules of Evidence
accord the trial judge considerable discretion in controlling crossexamination.1231 The judge should exercise his discretion to encourage

Cir. 1975) (need to protect informant’s safety justifies limited inquiry into address);
United States v. Cosby, 500 F.2d 405, 407 (9th Cir. 1974) (threat on informant’s life war
rants nondisclosure of address); United States v. Penick, 496 F.2d 1105, 1108 (7th Cir.),
cert, denied, 419 U.S. 897 (1974) (inference of reasonable fear for safety of government
agent permits limited disclosure of address).
1224. 500 F.2d 405 (9th Cir. 1974).
1225. Id. at 407.
1226. 501 F.2d 1 (9th Cir. 1974).
1227. Id. at 9.
1228. United States v. Penick, 496 F.2d 1105, 1108 (7th Cir.),cert, denied, 419 U.S. 897
(1974). See also United States v. Harris, 501 F.2d 1, 16 (9th Cir. 1974) (Kilkenny, J., con
curring and dissenting) (inference of danger to informant permissible and defendant must
show need for address).
1229. See Egger v. United States, 509 F.2d 745, 750 (9th Cir. 1975) (informal under
standing between court and counsel stipulating danger).
1230. Cf. United States v. Miranda, 510 F.2d 385, 387 (9th Cir. 1975) (reversible error to
restrict inquiry into who had access to cash drawer in embezzlement trial); United States
v. Harris, 501 F.2d 1, 8 (9th Cir. 1974) (reversible error to restrict inquiry into background
and motivation of key witness whose credibility at issue). A restriction that permits
counsel to rephrase a question and continue his inquiry or to explore the matter by calling
the witness for direct examination usually will withstand scrutiny on appeal. See United
States v. Badalamente, 507 F.2d 12, 21-22 (2d Cir. 1974), cert denied, 421 U.S. 911 (1975)
(any error in sustaining objection vitiated by ability of counsel to rephrase); United States
v. Buchanan, 500 F.2d 398, 399 (5th Cir. 1974) (per curiam) (counsel’s ability to call
government agent on direct renders restriction on cross-examination harmless); United
States v. Penick, 496 F.2d 1105, 1109 (7th Cir.), cert, denied, 419 U.S. 897 (1974) (no error
to require counsel to lay proper foundation for cross-examination).
1231. See Fed. R. Evid. 611.
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presentation of the truth,1232 to conserve time,1233 and to protect wit
nesses from annoyance and undue embarrassment.1234 The Rules also
codify the prevailing federal practice of limiting cross-examination to the
scope of the direct examination.1235

1232. Fed. R. Evid. 611(a)(1). Effective ascertainment of truth requires that the trial
court restrict inquiries that are likely to elicit inadmissible evidence. See, e.g., United
States v. Davis, 513 F.2d 319, 322 (5th Cir. 1975) (trial court properly limited inquiry into
witness’s prior employment, an issue of questionable relevancy); United States v. McCorkle,
511 F.2d 482, 486 (7th Cir. 1975) (en banc), cert, denied,___ U.S___ _ 44 U.S.L.W. 3201
(U.S. Oct. 7, 1975) (cross-examination designed to elicit self-serving hearsay restricted);
United States v. Payseur, 501 F.2d 966,970 (9th Cir. 1974) (irrelevant inquiry into state of
mind of witness disallowed); United States v. Qualls, 500 F.2d 1238,1240 (8th Cir. 1974)
(cross-examination restricted where probative value of testimony outweighed by possible
prejudicial effect); United States v. Baker, 499 F.2d 845, 849 (7th Cir. 1974) (no error in
limiting irrelevant questions on government informant’s drug use); United States v. Shrop
shire, 498 F.2d 137,142 (6th Cir. 1974), cert, dismissed pursuant to Rule 60, 420 U.S. 901
(1975) (question likely to produce hearsay properly disallowed).
1233. Fed. R. Evid. 611(a)(2). To avoid unnecessary consumption of time the court may
restrict cross-examination into collateral matters. See, e.g., United States v. Jenkins, 510
F.2d 495, 500 (2d Cir. 1975) (collateral inquiry into failure to memorialize confession re
stricted); United States v. Spivey, 508 F.2d 146, 151 (10th Cir.), cert, denied, 421 U.S. 949
(1975) (general modus operandi of informants and defendant’s difficulty in finding job
irrelevant side issues); United States v. Trejo, 501 F.2d 138, 140 (9th Cir. 1974) (inquiry
into identity of getaway car’s driver restricted as collateral to identity of bank robber);
United States v. Simpkins, 505 F.2d 562, 565 (4th Cir. 1974), cert, denied, 420 U.S. 946
(1975) (disclosure of persons not involved directly in crime within court’s discretion);
United States v. Pommerening, 500 F.2d 92, 100 (10th Cir.), cert, denied, 419 U.S. 1088
(1974) (impeachment by inquiring into witness’s prior alcoholism and drug addiction pro
hibited as collateral). In order to save time, courts may limit cross-examination likely to
elicit merely cumulative evidence. See, e.g., United States v. Smith, 504 F.2d 560, 561 &
n.l (5th Cir. 1974) (further cross-examination found repetitive after express terms of
government immunity bargain with witness revealed); United States v. Mackin, 502 F.2d
429, 439-40 (D.C. Cir. 1974), cert, denied, 419 U.S. 1052 (1975) (proof of coconspirator
witness’s hope of favorable sentence in exchange for testimony properly limited); United
States v. Baker, 499 F.2d 845, 849 (7th Cir. 1974) (further questioning on drug use dis
allowed after witness admitted use of marijuana and conviction).
1234. Fed. R. Evid. 611(a)(3); see United States v. Perry, 512 F.2d 805, 807 (6th Cir.
1975) (per curiam) (question on witness's affiliation with Dixie Mafia designed to degrade
witness disallowed); United States v. Miller, 499 F.2d 736, 740 (10th Cir. 1974) (inquiry
into witness’s membership in covert organization inflammatory but cured by cautionary
instruction). See also ABA Standards, The Prosecution Function § 5.7(a) (1971)
(attorney must respect dignity of witnesses in questioning); ABA Code of Professional
Responsibility, Disciplinary Rule 7-106(c)(2) (same).
1235. Fed. R. Evid. 611(b); see United States v. Grant, 510 F.2d 137,138 (5th Cir. 1975)
(per curiam) (cross-examination into events at defendant’s booking beyond scope of direct
concerning events at arrest); United States v. Polizzi, 500 F.2d 856, 888 (9th Cir. 1974),
cert, denied, 419 U.S. 1120 (1975) (cross-examination of defendant concerning his reputa
tion proper where issue opened on direct); United States v. Buchanan, 500 F.2d 398, 399
(5th Cir. 1974) (per curiam) (cross-examination into codefendant’s conversation disallowed
since witness’s testimony concerned only one defendant’s activities); United States v.
Wooley, 494 F.2d 206, 208 (7th Cir. 1974) (direct examination concerning solely witness’s
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In several recent cases defendants have challenged the trial judge’s
exercise of discretion over the scope and timing of cross-examination. In
United States v. Payseurx23b the defendant conceded the technical
validity of many of the trial court’s restrictive rulings but argued that
the repeated curtailment of cross-examination affected the tenor of the
defendant’s cross-examination and impaired his ability to develop evi
dence pertaining to critical issues of the witness’s credibility.1236
1237 The
Ninth Circuit upheld the rulings, finding the court’s actions neither
harsh nor unfair.1238 In United States v. Burke1239 defendants urged that
the intervention of a weekend between the direct testimony and defense’s
cross-examination enabled the prosecutor to coach his witness and de
prived the cross-examination of the “timely thrust of naturalness.”1240
Noting that the defense had equal time to prepare its questions, the Fifth
Circuit found no abuse of discretion.1241
IMPEACHMENT

Since the credibility of a witness is always at issue,1242 cross-examina
tion for impeachment purposes is not limited to matters brought out on
direct examination.1243 A witness’s credibility may be attacked by use of

transactions with defendant justifies court’s disallowing attempted cross-examination
regarding transactions with others). Congress rejected a proposed rule that would have
allowed wide open cross-examination into any relevant matter but did provide that the
trial judge in his discretion may permit inquiry into additional matters. Compare Fed. R.
Evid. 611(b) (Supreme Court Proposed Draft Nov. 1972) with Fed. R. Evid. 611(b).
A defendant who testifies on his own behalf may not assert his fifth amendment
privilege against self-incrimination to preclude cross-examination on probing matters
raised on direct.See United States v. Worth, 505 F.2d 1206, 1210 (10th Cir. 1974),quoting
Brown v. United States, 356 U.S. 148 (1958) (fifth amendment not available to avoid ques
tioning on source of weapons where defendant alluded to source on direct). See generally
Carlson, Cross-examination of the Accused, 52 Cornell L.Q. 705 (1967).
1236. 501 F.2d 966 (9th Cir. 1974).
1237. Id. at 970.
1238. Id. See also United States v. Honneus, 508 F.2d 566, 573-74 (1st Cir. 1974), cert,
denied, 421 U.S. 948 (1975) (contention that court’s impatience created hostile atmosphere
for cultivation of successful cross-examination without merit).
1239. 495 F.2d 1226 (5th Cir.),cert, denied, 419 U.S. 1079 (1974).
1240. Id. at 1233.
1241. Id.
1242. A party need not establish a witness’s credibility before calling him to the stand.
See United States v. Brown, 501 F.2d 146, 151 (9th Cir. 1974) (inappropriate to condition
right to call impeaching witness on production of witness’s investigative report).
1243. See C. McCormick § 22, at 49. Testimony may be impeached by crossexamination or through introduction of extrinsic evidence. See, e.g., United States v.
Gerry, 515 F.2d 130, 141 (2d Cir. 1975) (government questions eliciting prior grand jury
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prior inconsistent statements.1244 The Federal Rules do not require that a
foundation be established before attempting to impeach a witness with
respect to a prior inconsistent statement.1245 If counsel attempts to
prove the prior inconsistent statement by extrinsic evidence, however, he
must afford the witness an opportunity to explain or deny an incon
sistency.1246
A party may impeach a witness by proving that the witness tendered a
fact or explanation in court that he failed to disclose prior to trial.1247 To

testimony to impeach recanting witness); United States v. Durham, 512 F.2d 1281, 1289
(5th Cir. 1975) (testimony of FBI handwriting expert admitted to impeach defense
expert); United States v. Dobbs, 506 F.2d 445, 447 (5th Cir. 1975) (questions exploring
effect of tax audit on motive to testify for Government); United States v. Finnigan, 504
F.2d 1355, 1358 (8th Cir. 1974) (corporate account books to impeach testimony concerning
financial dealings). The Federal Rules prohibit the use of extrinsic evidence to prove
specific instances of conduct for the purpose of attacking credibility. Fed. R. Evid. 608(b);
cf. United States v. Marshall, 513 F.2d 274, 276-77 (5th Cir. 1975) (government’s use of
unidentified falsified firearm form improper but error harmless where jury did not see form
and court issued curative instruction). If impeachment is attempted by cross-examination,
the court may require supporting evidence to demonstrate the relevancy of questions
designed to impeach. See United States v. Honneus, 508 F.2d 566, 573 (1st Cir. 1974),cert,
denied, 421 U.S. 948 (1975) (hospital record required to establish relevance of
impeachment concerning hospitalization for nervous breakdown); United States v.
Constant, 501 F.2d 1284, 1287-88 (5th Cir. 1974) (cross-examination concerning prior
conviction without possessing certified copy disapproved); cf. United States v. Davis, 513
F.2d 319, 322 (5th Cir. 1975) (inquiry into witness’s reasons for leaving employment disal
lowed because of questionable relevance, prejudicial nature, and admitted unreliability of
source).
1244. See, e.g., United States v. Gerry, 515 F.2d 130, 139-40 (2d Cir. 1975) (prior
corroboration of grand jury testimony introduced to impeach in-trial recantation); United
States v. Beasley, 513 F.2d 309, 313-14 (5th Cir. 1975) (prior statements by defendant
admissible to impeach denial of participation in scheme to extort money from concert
promoters but not as substantive evidence of guilt); United States v. Watts, 513 F.2d 5, 9
(10th Cir. 1975) (prior statement to investigating officers offered to impeach in-court
witness’s testimony). See also United States v. Taveres, 512 F.2d 872, 874-75 (9th Cir.
1975) (per curiam) (admission of prior statement implicating defendant in burglary to
prove truth of matter asserted reversible error).
1245. Fed. R. Evid. 613(a).
1246. Fed. R. Evid. 613(b); see United States v. Tramunti,513 F.2d 1087,1120 (2d Cir.),
cert, denied, _ U.S—, 96 S. Ct. 54 (1975) (witness permitted to explain that prior in
consistent statement exculpating accused prompted by fear); United States v. Robinson,
503 F.2d 208, 217 (7th Cir. 1974) (failure to question witness concerning allegedly incon
sistent statement bars impeachment). See also United States v. Torres, 503 F.2d 1120,
1125-26 (2d Cir. 1974) (impeaching evidence inadmissible unless preceded by questioning
of witness concerning inconsistent conduct). The Federal Rules do not specify whether the
opportunity to explain must be given before the statement is found admissible; the rule in
the District of Columbia Circuit allows the witness to explain the statement before it is ad
mitted. Compare Fed. R. Evid. 613(b), Adv. Comm. Notes with United States v. Wright,
489 F.2d 1181,1187 (D.C. Cir. 1974).
1247. See United States v. Zouras, 497 F.2d 1115, 1120 (7th Cir. 1974) (per curiam)
(pretrial refusal of witness to disclose mode of transportation in Mann Act prosecution
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protect the defendant’s fifth amendment privilege against self-incrimina
tion, the District of Columbia and Tenth Circuits prohibit introduction of
proof of a defendant’s pretrial silence for impeachment purposes.1248 The
Fifth Circuit adopted a contrary rule this term in United States v.
Harp'2™ in reviewing a prosecution attempt to impeach defendants’ testi
mony concerning a defense of kidnapping to a prison escape charge. In re
sponse to defendants’ testimony, the prosecution elicited the fact of their
failure to mention the kidnapping prior to trial.1250 The appellate court
held the impeachment permissible since the defendants had elected to
take the stand and offer testimony totally inconsistent with their pretrial
silence.1251
Opposing counsel also may impeach a witness by introducing evidence
of bias or motive to give false testimony,1252 but he may not introduce evi
dence of a witness’s general bad character to suggest mendacity.1253

introduced to impeach courtroom assertion of bus travel); cf. United States v. Fairchild,
505 F.2d 1378, 1383 (5th Cir. 1974) (pretrial silence admissible to rebut impression of full
cooperation created by defendant).
1248. See United States v. Anderson, 498 F.2d 1038, 1042-44 (D.C. Cir. 1974) (silence at
initial interrogation and alibi at trial not inconsistent); Johnson v. Patterson, 475 F.2d
1066,1067-68 (10th Cir.),cert, denied, 414 U.S. 878 (1973) (defendant enjoys constitutional
right to remain silent without qualification).
1249. 513 F.2d 786 (5th Cir. 1975).
1250. Id. at 789.
1251. Id. at 789-90.
1252. See, e.g., United States v. Honneus, 508 F.2d 566, 572 (1st Cir. 1974), cert, denied,
421 U.S. 948 (1975) (trial court ruling preventing inquiry into witness’s offer to sell
testimony improper); c/. United States v. Sperling, 506 F.2d 1323,1332 (2d Cir. 1974),cert.
denied, 420 U.S. 962 (1975) (government’s failure to produce Jencks Act material
reflecting on bias of key government witness warrants new trial). See generally Schmertz
& Czapanskiy, Bias Impeachment and the Proposed Federal Rules of Evidence, 61 Geo.
L.J. 257 (1972).
Notwithstanding its impeachment value, evidence may be excluded as unduly
prejudicial or irrelevant. See United States v. Mallah, 503 F.2d 971, 977-78 (2d Cir. 1974)
(extensive questioning into witness’s favorable plea bargain suggesting bias prohibited as
confusing and prejudicial to codefendant); United States v. Burke, 495 F.2d 1226, 1233
(5th Cir.), cert, denied, 419 U.S. 1079 (1974) (witness’s dissatisfaction with defendant’s
previous acquittal excluded where acquittal ruled irrelevant).
1253. See Fed. R. Evid. 608(a)(1) (character evidence admissible only to show character
for truthfulness or untruthfulness).See also United States v. Perry, 512 F.2d 805, 807 (6th
Cir. 1975) (per curiam) (inquiry into prior misdeeds improper where defendant had not
brought own good character in issue). An inquiry into possible grounds of bias that
threatens to elicit evidence of a general bad character requires the court to be alert to
restrain improper questioning. See United States v. DeLeon, 498 F.2d 1327, 1332-33 (7th
Cir. 1974) (inquiry into bias because of nonprosecution should not encompass details of
criminal activity).
Rule 608(a)(1), which allows personal opinion testimony as to a witness’s truthfulness,
alters the prior ban on all personal opinion testimony. Compare Fed. R. Evid. 608(a)(1)
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Under the new federal rules any party may impeach a witness, including
the party calling the witness.1254 Prior to enactment of the Rules, a party
usually could impeach his own witness only when a material variance
between present testimony and a prior statement caused surprise and
damaged the party’s case.1255
The Federal Rules of Evidence provide specific, innovative guidelines
governing the admissibility of evidence of prior conviction for purposes
of impeachment.1256 Rule 609(a) follows prevailing authority by allowing
counsel to attack a witness’s credibility by introducing evidence of con
victions for crimes punishable by death or imprisonment in excess of one
year or of crimes involving dishonesty or false statement.1257 The trial
judge has discretion to exclude such impeaching evidence, however, if it

(personal opinion testimony as to veracity of witness permissible)
United States v.
Bell, 498 F.2d 887, 889 (7th Cir. 1974) (government witness’s testimony that defendant
could not be trusted excluded).
1254. Fed. R. Evid. 607.
1255. See United States v. Thor, 512 F.2d 811, 813 (5th Cir. 1975) (Government per
mitted to impeach own witness where, after close of government’s case, witness repudiated
testimony when called by defense); Circuits Note: 1973-1974 Term 500 n.1221.
1256. See Fed. R. Evid. 609.
1257. Fed. R. Evid. 609(a); see, e.g., United States v. Mitchell, 514 F.2d 758, 762 (6th
Cir. 1975) (prior conviction for obstruction of justice admissible); United States v.
Marshall, 511 F.2d 1308, 1309 (D.C. Cir. 1975) (per curiam) (two prior felony convictions
admitted); United States v. Dilts, 501 F.2d 531, 533 (7th Cir. 1974) (per curiam) (inquiry
concerning conviction for misdemeanor not involving moral turpitude improper). Prior to
enactment of Rule 609, some circuit courts apparently imposed more stringent re
quirements on the admissibility of prior convictions. See United States v. Barclift, 514
F.2d 1073,1075 (9th Cir. 1975) (per curiam) ( 1972 felony conviction not too remote in time
or too dissimilar to be admissible for limited purpose of showing knowledge or intent);
United States v. Pitts, 508 F.2d 1237,1241 (8th Cir. 1974) (no plain error in admitting prior
felony conviction of key defense witness). Evidence of misconduct not resulting in a
conviction is not admissible. See United States v. Mitchell, supra at 762 (improper
reference to several indictments harmless where one resulted in conviction); United States
v. Perry, 512 F.2d 805, 807 (6th Cir. 1975) (per curiam) (reference to possible instances of
check forgery improper); United States v. Bashaw, 509 F.2d 1204,1205 (9th Cir. 1975) (per
curiam) (references to ongoing misdemeanor prosecution improper); United States v.
Kowalski, 502 F.2d 203, 205-06 (7th Cir. 1974) (reference to pending conspiracy charge
improper). Evidence of juvenile adjudications generally is inadmissible. Fed. R. Evid.
609(d) (discretion in court to allow evidence of juvenile adjudication if necessary to trial);
see Snyder v. Coiner, 510 F.2d 224, 226-27 (4th Cir. 1975) (prior instances of false swearing
by witness at age 15 inadmissible); cf. United States v. Terry,_ F.2d__,__ (10th Cir. Jan.
31, 1975) (No. 74-1304, at 3) (no clear error in cross-examining about prior crimes where
juvenile adjudications elicited along with adult convictions). Pendency of an appeal does
not preclude use of a conviction to impeach. Fed. R. Evid. 609(e); see United States v.
Aloi, 511 F.2d 585, 596-97 (2d Cir. 1975) (state perjury conviction admissible to impeach
defendant though appeal pending); Peterson v. United States, 508 F.2d 1222, 1223 (8th
Cir. 1975) (per curiam) (no error in reference to felony conviction for which out-of-time
appeal taken).
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is unduly prejudicial.1258 The Federal Rules modify existing practices by
prohibiting the use of convictions older than 10 years unless the court de
termines the probative value of the convictions “substantially out
weighs” its prejudicial impact.1259
This term several courts considered the propriety of government at
tempts to impeach witnesses with tainted evidence.12601261
In Oregon v.
Haas'™' the Supreme Court upheld the propriety of using tainted evi
dence to impeach the defendant’s direct testimony.1262 Reaffirming its
earlier holding in Harris v. New York, 1263 the Court observed that if the
evidence meets the requirement of trustworthiness, the jury should not
be deprived of valuable impeaching material.12641265
The Ninth Circuit in
United States v. Trejo'™* found that illegally seized evidence may be
introduced for impeachment purposes only if it contradicts some aspect
of a witness’s direct testimony.1266 The court reasoned this approach

1258. Fed. R. Evid. 609(a)(1); see United States v. Twomey, 506 F.2d 1220, 1223 (7th
Cir. 1974) (per curiam) (introduction of four court documents establishing convictions
disapproved as unduly repetitive and overly dramatic).
1259. Compare Fed. R. Evid. 609(b) with United States v. Pugh, 509 F.2d 766, 768 (8th
Cir. 1975) (impeachment by unrelated convictions over 10 years old)and United States v.
Kemper, 503 F.2d 327, 330 (6th Cir. 1974) (fact that conviction is 30 years old influences
weight of evidence, not admissibility) and United States v. Kowalski, 502 F.2d 203, 205
(7th Cir. 1974) (25 year-old convictions admitted) and United States v. Rucker, 496 F.2d
1241, 1243 (8th Cir. 1975) (impeachment with 20 year-old conviction allowed). See
generally Glick, Impeachment by Prior Convictions, 6 Crim. L. Bull. 330 (1970); Spector,
Impeaching the Defendant by His Prior Convictions and the Proposed Federal Rules of
Evidence: A Half Step Forward and Three Steps Backward, 1 Loyola U.L.J. 247 (1970).
The 10 years is calculated from the date of conviction or date of release from confinement,
whichever is later. Fed. R. Evid. 609(b).
1260. See, e.g., United States v. Townes, 512 F.2d 1057, 1059 (6th Cir. 1975) (per
curiam) (illegally seized narcotics admissible to impeach witness’s denial of drug
involvement); United States v. Lewis, 511 F.2d 798, 801-03 (D.C. Cir. 1975) (prior state
ment allegedly taken without proper Miranda warnings inadmissible to impeach where
defendant misled by prosecution); United States v. Tweed, 503 F.2d 1127, 1129-30 (7th
Cir. 1974) (illegally seized clothing containing traces of dynamite admissible to rebut
denial of possession of dynamite); cf. La France v. Bollinger, 499 F.2d 29,35 (1st Cir. 1974)
(voluntariness of prior statement of witness who claimed he made statement under
influence of drugs should have been determined before admission for impeachment).
1261. _U.S._, 95 S. Ct. 1215(1975).
1262. Id. at _, 95 S. Ct. at 1220-21.
1263. 401 U.S. 222 (1971).
1264. —U.S. at _, 95 S. Ct. at 1221.
1265. 501 F.2d 138 (9th Cir. 1974).
1266. Id. at 145. See also United States v. Townes, 512 F.2d 1057, 1059 (6th Cir. 1975)
(per curiam) (illegally seized drugs admissible to rebut denial of drug use on direct);
United States v. Tweed, 503 F.2d 1127, 1129-30 (7th Cir. 1974) (illegally seized clothing
containing traces of dynamite admissible to impeach direct testimony denying possession
of dynamite).
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would discourage perjurious testimony on direct examination and pre
vent the Government from eliciting a statement from the witness on
cross-examination and impeaching that statement with otherwise
inadmissible material.1267
HEARSAY

A statement, other than one made by the declarant while testifying, of"
fered in evidence to prove the truth of the matter asserted1268 is hear
say.1269 Hearsay includes written as well as oral assertions1270 and non
verbal conduct if the actor intended to make an assertion.1271 Because
hearsay evidence lacks the normal safeguards of oath, confrontation, and
cross-examination,1272 the Federal Rules of Evidence bar its admis

1267. 501 F.2d at 144-45.
1268. A statement offered to prove only the fact that it was made, rather than the truth
of the matter within the statement, is not hearsay. See United States v. John, 508 F.2d
1134,1143 (8th Cir. 1975) (recorded statements admitted for fact they were made); United
States v. Burke, 495 F.2d 1226, 1232 (5th Cir.), cert, denied, 419 U.S. 1079 (1974) (out-ofcourt declarations constituting verbal acts of conspiracy admissible to prove element of
crimes charged).
1269. Fed. R. Evid. 801(c).
1270. Fed. R. Evid. 801(a)(1); see, e.g., United States v. Watkins, 519 F.2d 294, 296
(D.C. Cir. 1975) (written rent receipts offered to show payment hearsay); United States v.
Freeman, 514 F.2d 1184, 1190 (10th Cir. 1975) (letters offered to prove contents hearsay);
United States v. Miranda, 505 F.2d 697, 698 (9th Cir. 1974) (per curiam) (extrajudicial oral
declaration by narcotics investigator that defendant a known heroin smuggler hearsay);
United States v. Frattini, 501 F.2d 1234, 1235-36 (2d Cir. 1974) (notation on chemist’s
report that cocaine received from one believed to be defendant hearsay).
1271. Fed. R. Evid. 801(a)(2). The inclusion of assertive conduct within the hearsay
definition under the Rules will alter the Seventh Circuit’s interpretation of hearsay. See
United States v. Ricketson, 498 F.2d 367, 373 (7th Cir.), cert, denied, 419 U.S. 965 (1974)
(insurance loss payment as proof of market value of stolen jewelry assertive conduct but
not hearsay ).
1272. United States v. Watkins, 519 F.2d 294, 297 (D.C. Cir. 1975); see C. McCormick §
245, at 581-82. Many challenges to the admission of alleged hearsay raise the issue of
infringement of defendant’s sixth amendment right to confrontation. See, e.g., United
States ex rel. Smith v. Montanye, 505 F.2d 1355, 1359-60 (2d Cir. 1974) (admission of state
ment of nontestifying codefendant challenged as violation of confrontation right); United
States v. Menichino, 497 F.2d 935, 943 (5th Cir. 1974) (sixth amendment violation urged
from admission of out-of-court declarations of alleged coconspirator); cf. United States v.
Tatum, 496 F.2d 1282, 1284 (5th Cir. 1974) (challenge to government’s failure to produce
informant as witness rejected in absence of hearsay testimony of informant’s declara
tions). The erroneous admission of hearsay may not constitute reversible error if the
witness may be cross-examined in court concerning his prior out-of-court declaration. See
United States v. Velasquez, 496 F.2d 1009, 1011 (5th Cir. 1974) (improper admission of
hearsay cured when declarant placed on stand and subjected to intensive cross-examina
tion).
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sion.1273 Certain statements, arguably within the definition of hearsay, re
main admissible under the Federal Rules, however, because they are
either expressly excluded from the definition of hearsay1274 or included
within one of the exceptions.1275
A prior inconsistent statement of a testifying witness, if given under
oath in the course of a previous judicial proceeding, is specifically ex
cluded from the hearsay definition and may be admitted substantively as
well as for impeachment.1276 Congress favored this narrow allowance for
sworn statements over a proposed version that permitted substantive
use of all prior inconsistent statements of testifying witnesses.1277 The
Rules also allow admission of prior consistent statements of a witness as
proof of the assertion if offered to rebut an express or implied charge of
recent fabrication, improper influence, or improper motive.1278 Congress
rejected a proposal1279 to admit another type of prior consistent state

1273. Fed. R. Evid. 802.
1274. Fed. R. Evid. 801(d) (prior inconsistent statements, prior consistent statements
to restore credibility, and admissions by party-opponent not hearsay).
1275. Fed. R. Evid. 803, 804(b); notes 1296-1315 infra and accompanying text. Com
mentators suggest that the new Rules liberalize the admission of evidence of a hearsay
nature and significantly will affect the treatment of hearsay in the federal courts. See
Evans, Article Eight of the Federal Rides of Evidence: The Hearsay Rule, 8 Val. U.L. Rev.
261, 300 (1974); Prince, The Hearsay Rule and the Rules of Evidence, 25 Rec. N.Y.C.B.
Assn 531,536-38(1970).
1276. Fed. R. Evid. 801(d)(1)(A); see United States v. Tavares, 512 F.2d 872,875 (9th
Cir. 1975) (per curiam) (prior inconsistent statement implicating defendants in robbery
inadmissible to prove truth of matter asserted since not made in prior judicial proceeding).
1277. See Fed. R. Evid. 801(d)(1)(A) (Supreme Court Proposed Draft Nov. 1972). The
prevailing federal practice had been to permit the use of prior inconsistent statements of a
witness for impeachment only. H.R. Rep. No. 650, 93d Cong., 1st Sess. 13 (1973); see
United States v. Hankish, 502 F.2d 71, 78 n.12 (4th Cir. 1974).
1278. Fed. R. Evid. 801(d)(1)(B); see United States v. Bentley, 503 F.2d 957, 958 (5th
Cir. 1974) (per curiam) (codefendant’s prior consistent statement admissible after code
fendant’s credibility attacked); United States v. Feams, 501 F.2d 486, 489 (7th Cir. 1974)
(cross-examination of witness about plea agreement an implied charge of recent fabrica
tion or improper influence or motive that would allow admission of prior consistent state
ment); United States v. Jimenez, 496 F.2d 288, 292 (5th Cir. 1974), cert, denied,_ U.S._ ,
95 S. Ct. 1407 (1975) (prior statement rebutting charge of offered reward for testimony ad
missible); United States v. Burke, 495 F.2d 1226, 1233 (5th Cir.), cert, denied, 419 U.S.
1079 (1974) (prior consistent statements divulging source of injuries admissible to rebut
charge of recent fabrication). The trial judge presumably retains discretion under the
Federal Rules to exclude prior consistent statements prompted by a motive to falsify. See
United States v. Greene, 497 F.2d 1068, 1082 (7th Cir. 1974), cert, denied,_ U.S.__, 95 S.
Ct. 829 (1975) (prior consistent statements concerning defendant’s insanity made after his
arrest properly excluded); cf. United States v. McCorkle, 511 F.2d 482, 486 (7th Cir.) (en
banc), cert, denied,_ U.S.__, 96 S. Ct. 43 (1975) (prior statements of tax evader inadmis
sible as self-serving; charge of recent fabrication not discussed).
1279. Fed. R. Evid. 801(d)(1)(C) (Supreme Court Proposed Draft Nov. 1972).
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ment, pretrial statements of identification, on the condition that the de
clarant would testify and would be subject to cross-examination con
cerning the statement.1280
The Federal Rules exclude from the definition of hearsay two types of
assertions that are well-established common law exceptions to the hear
say rule: admissions by a party opponent1281 or by a party’s agent.1282
Similar to these exceptions, an extra-judicial statement of a co
conspirator, made during the course1283 and in furtherance1284 of a con
spiracy, is admissible against the defendant.1285 Before admitting such a

1280. See Conf. Rep. No. 1597, 93d Cong., 2d Sess. 10 (1974). Before Congress enacted
the Rules, the Third Circuit in one case followed the rule embodied in the rejected proposal.
See Virgin Islands v. Petersen, 507 F.2d 898, 902 (3d Cir. 1975) (extra-judicial pretrial
identification statement admissible substantively because of greater probative value;
present ability to cross-examine sufficient safeguard).
1281. Fed. R. Evid. 801(d)(2)(A); see United States v. McCorkle, 511 F.2d 482, 486 (7th
Cir.) (en banc), cert, denied, _ U.S.__, 95 S. Ct. 43 (1975) (defendant’s inculpatory
statements to 1RS agents properly admitted); United States v. Santana, 503 F.2d 710,
713-14 (2d Cir.), cert, denied, 419 U.S. 1053 (1974) (defendant’s declaration that third
party failed to pay for heroin properly admitted); United States v. DiZenzo, 500 F.2d 263,
266-67 (4th Cir. 1974) (exception for party admissions additional ground for admitting
party acknowledgement of involvement in counterfeiting scheme).
1282. Fed. R. Evid. 801(d)(2)(C), (D); see United v. Freeman, 514 F.2d 1184, 1190 (10th
Cir. 1975) (letters prepared at party’s direction containing inculpatory statement properly
admitted); United States v. Catena, 500 F.2d 1319, 1326-27 (3dCir.),cert, denied, 419 U.S.
1047 (1974) (statement by attorney denying irregularity in party’s Social Security claims
properly admitted); cf. United States v. Santana, 503 F.2d 710, 717 (2d Cir.), cert, denied,
419 U.S. 1053 (1974) (out-of-court statements by translator-agent properly regarded as
statements of party).
1283. Courts frequently must ascertain the effect of the arrest of coconspirators on the
life of the conspiracy. See, e.g., United States v. Armocida, 515 F.2d 29, 47 (3d Cir. 1975)
(statement of coconspirator made after all conspirators arrested admissible because heroin
distribution conspiracy does not terminate on arrests); United States v. Payseur, 501 F.2d
966, 973 (9th Cir. 1974) (unarrested coconspirator’s statements made subsequent to arrest
of other conspirators properly admitted); United States v. Arias-Diaz, 497 F.2d 165, 171
(5th Cir. 1974), cert, denied, 420 U.S. 1003 (1975) (admission of postarrest declarations of
coconspirator erroneous since declarant’s role in conspiracy had ended); United States v.
Register, 496 F.2d 1072, 1079 (5th Cir. 1974),cert, denied, 419 U.S. 1120 (1975) (statement
of arrested coconspirator properly admitted because other coconspirators at large and de
clarant still actively engaged ).
1284. See United States v. Knippenberg, 502 F.2d 1056, 1061 (7th Cir. 1974) (statement
requesting assistance in depositing stolen checks admissible); United States v. Prince, 496
F.2d 1289, 1293-94 (5th Cir. 1974), cert, denied, 419 U.S. 1107 (1975) (statements
concerning details of securities fraud admissible).
1285. Fed R. Evid. 801(d)(2)(E); see, e.g., United Sates v. Kramer, 521 F.2d 1073,1078
(10th Cir. 1975) (coconspirator’s out-of-court declaration that he paid defendant for as
sistance in illegally obtaining SB A loan admissible); United States v. Townes, 512 F.2d
1057, 1058 (6th Cir. 1975) (per curiam) (coconspirator’s statements admissible on showing
of substantial evidence of criminal joint venture); Park v. Huff, 506 F.2d 849, 860 (5th
Cir.) (en banc), cert, denied, _ U.S.__ , 96 S. Ct. 38 (1975) (coconspirator’s declaration
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statement, a court will require some evidence of the existence of a con
spiratorial scheme1286 and of the defendant’s and declarant’s participa
tion in the scheme.1287 The new rules do not resolve the dispute among the
circuits relating to the quantum of evidence independent of the con
spirator’s statements that the prosecution must adduce as to the exis

admissible even though prosecuting state has no conspiracy statute); United States v.
Mallah, 503 F.2d 971, 980 (2d Cir. 1974), cert, denied, 420 U.S. 995 (1975) (extrajudicial
comments between coconspirators implicating defendant properly admitted); United
States v. Donner, 497 F.2d 184, 193 (7th Cir.), cert, denied, 419 U.S. 1047 (1974) (jury in
struction on admissibility of coconspirator declarations proper). Coconspirator statements
may be admitted even though a formal charge of conspiracy has not been entered. See, e.g.,
United States v. Snyder, 505 F.2d 595, 599 (5th Cir. 1974), cert, denied, 420 U.S. 990
(1975); United States v. Knippenberg, 502 F.2d 1056, 1059 (7th Cir. 1974); United States
v. Falco, 496 F.2d 1359, 1362 (5th Cir. 1974). Recently, courts have criticized the cocon
spirator exception because of its prejudicial effect on the defendant. See United States v.
Kramer, supra at 1078-79 (ill-defined nature of conspiracy requires exception to be drawn
narrowly); United States v. Gomez-Rojas, 507 F.2d 1213, 1223 (5th Cir.), cert, denied,
_ U.S—, 96 S. Ct. 41 ( 1975) (limiting instruction ineffective to prevent inculpatory use of
coconspirator declaration).
1286. See, e.g., United States v. Mayes, 512 F.2d 637, 651 (6th Cir. 1975); United States
v. Gomez-Rojas, 507 F.2d 1213, 1223 (5th Cir.), cert, denied, _U.S—, 96 S. Ct. 41 (1975);
United States v. Donner, 497 F.2d 184,193 (7th Cir.), cert, denied, 419 U.S. 1047 (1974). A
subsequent acquittal on the conspiracy charge does not render the admission of co
conspirator declarations reversible error on appeal of the conviction for the substantive of
fense if at the time of admission there was sufficient evidence of the existence of the
conspiracy. See United States v. Gattie, 511 F.2d 608, 611 (5th Cir. 1975) (alternative
holding); United States v. Buckhanon, 505 F.2d 1079,1084-85 (8th Cir. 1974).
1287. See, e.g., United States v. Tyler, 505 F.2d 1329, 1332 (5th Cir. 1975) (declarant’s
visit to defendant’s apartment preceding defendant’s arrest insufficient to establish that
declarant a coconspirator); United States v. Prieto, 505 F.2d 8, 11 (5th Cir. 1974) (proof
that defendant offered to conduct cocaine delivery sufficient to connect him with drug con
spiracy); United States v. Torres, 503 F.2d 1120, 1124 (2d Cir. 1974) (presence at site of
planned narcotics sale together with knowledge and willingness to participate sufficient to
establish participation in drug conspiracy); United States v. Fiorito, 499 F.2d 106, 110
(7th Cir. 1974) (coconspirator’s statement to defendant, arguably referring to narcotics
activity, insufficient to establish defendant’s participation in drug conspiracy); United
States v. Menichino, 497 F.2d 935, 942-43 (5th Cir. 1974) (defendant’s intentional presence
at scene of cocaine transfer establishes participation in narcotics conspiracy); United
States v. Mendez, 496 F.2d 128, 130 (5th Cir. 1974) (wife’s declaration incriminating
husband inadmissible where marital relationship and drug transaction insufficient to es
tablish her participation in drug conspiracy). The cases reflect a disagreement among the
circuits as to the quantum of evidence necessary to establish participation in the
conspiracy. Compare United States v. Prieto, supra at 11 (slight evidence sufficient) and
United States v. Fiorito, supra at 110 (same) with United States v. Michael, 511 F.2d 1399
(4th Cir. 1975) (No. 74-2011, at 2) (per curiam) (unpublished opinion) (defendant’s
participation must be shown beyond a reasonable doubt) and United States v. Santana,
503 F.2d 710, 713 (2d Cir. 1974), cert, denied, 420 U.S. 963 (1975) (fair preponderance of
evidence required). The trial judge has discretion to admit a coconspirator’s declaration
conditionally, subject to a later proffer of evidence sufficient to establish the requisite par
ticipation. See United States v. Mayes, 512 F.2d 637, 651 (6th Cir.), cert, denied, 422 U.S.
1008 (1975) (out-of-court statement referring to defendant as potential buyer of altered
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tence of a conspiracy before invoking the exception.1288 A number of cir
cuits require only that the Government make a prima facie showing of
conspiracy.1289 The Second Circuit has rejected the prima facie test, re
quiring instead that the Government prove the existence of and the de
fendant’s participation in the conspiracy by a fair preponderance of the
evidence.1290 The Seventh Circuit went even further this term by re
quiring a finding of conspiracy beyond a reasonable doubt before allow
ing a jury to consider an alleged coconspirator’s hearsay statements.1291
EXCEPTIONS TO THE HEARSAY RULE

Exceptions to the ban on hearsay evidence generally fall into two cate
gories: those that operate without regard to the declarant’s availability
to testify1292 and those applicable only when the declarant is unavail
able.1293 The Federal Rules recognize a narrow judicial power to admit a
hearsay statement not qualifying under an enumerated exception if there
are equivalent indicia of trustworthiness and the statement is more pro
bative than other evidence reasonably available.1294 The court will admit
such a statement only if the proponent of the statement has given his
opponent adequate notice before the trial or hearing of his intention to
offer the evidence.1295

vehicle conditionally admitted); United States v. John, 508 F.2d 1134,1143 (8th Cir. 1975)
(statements received conditional on subsequent evidence proving declarant a cocon
spirator; jury instruction limiting probative value unless participation established).
1288. See generally Davenport, The Confrontation Clause and the Coconspirator
Exception in Criminal Prosecution: A Functional Analysis, 85 Harv. L. Rev. 1378,1388-91
(1972).
1289. See United States v. Mayes, 512 F.2d 637, 651 (6th Cir.), cert, denied, 422 U.S.
1008 (1975); United States v. Gomez-Rojas, 507 F.2d 1213, 1223 (5th Cir.), cert, denied,
_ U.S.___ 96 S. Ct. 41 (1975); Rizzo v. United States, 304 F.2d 810, 826 (8th Cir.), cert,
denied, 371 U.S. 890 (1962). See also United States v. Randall, 491 F.2d 1317, 1320 (9th
Cir. 1974) (evidence supporting likelihood of conspiracy); United States v. Johnson, 467
F.2d 804, 807 (1st Cir. 1972), cert, denied, 410 U.S. 909 (1973) (evidence sufficient to
support finding of concert of action).
1290. United States v. Santana, 503 F.2d 710, 713 (2d Cir. 1974), cert, denied, 420 U.S.
963 (1975); United States v. D’Amato, 493 F2d 359, 364 ( 2d Cir.), cert, denied, 419 U.S.
826(1974).
1291. United States v. Donner, 497 F. 2d 184, 193 (7th Cir.), cert, denied, 419 U.S. 1047
( 1974) (jury instruction requiring finding of conspiracy beyond reasonable doubt upheld);
cf. United States v. Michael, 511 F.2d 1399 (4th Cir. 1975) (No. 74-2011, at 2) (per curiam)
(unpublished opinion) (statements of coconspirators held properly admitted where evi
dence sufficient to prove beyond reasonable doubt that defendant joined conspiracy).
1292. Fed. R. Evid. 803.
1293. Fed. R. EVID. 804; see notes 1309-1315 infra and accompanying text.
1294. Fed. R. Evid. 803(24),804(b)(5).
1295. Fed. R. Evid. 804(b)(5).
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Exceptions Not Requiring Unavailability.
Certain hearsay
statements are admissible without regard to the presence or absence of
the declarant at trial because the circumstances surrounding the making
of the statements guarantee their trustworthiness.1296 An excited ut
terance stemming from a startling occurrence is hearsay but will be ad
mitted because the stunned speaker is presumed to lack the capacity to
reflect and fabricate the statement.1297 The Rules also permit admission
of a declaration reflecting the speaker’s then existing mental, emotional,
or physical condition1298 in consideration of the speaker’s particular
privity with such internal matters.1299 A party may invoke this exception
not only to establish the declarant’s state of mind where it is at issue1300
but also to establish the declarant’s intention for the purpose of pro
viding circumstantial evidence of his subsequent conduct.1301 Under this
interpretation of the exception, the trial court in United States v.
Freeman1302 had permitted a police officer to relate hearsay statements
regarding the declarant’s intention to purchase equipment as evidence of
the ownership of the equipment. The Tenth Circuit upheld the admission
of the statements under the state of mind exception as evidence of the cir
cumstances supporting the witness’s subsequent actions.1303
Recorded hearsay statements may be admissible if the circumstances
of their recordation provide guarantees of trustworthiness.1304 A written
memorandum, made when the author of the memorandum had a fresh
recollection of the matters presented in the memorandum, may be ad
mitted as a recorded recollection if the writer has an insufficient inde-

1296. See Fed. R. Evid. 803 & Adv. Comm. Notes.
1297. Fed. R. Evid. 803(2); see Virgin Islands v. Dyches, 507 F.2d 106. 108 (3d Cir.
1975) (statement by murder victim identifying assailant shortly after beating admissible).
1298. Fed. R. Evid. 803(3).
1299. See C. McCormick §§ 294-96, at 694-704. Some courts have suggested that the
state of mind exception may apply to hearers as well as declarants. See United States v.
Love, 513 F.2d 633 (6th Cir. 1975) (No. 74-1479, at 6-7) (per curiam) (unpublished opinion)
(hearsay testimony on bribes to appraisers admissible to show hearer’s state of mind in
bringing $100 to appraisal); cf. United States v. Kaplan, 510 F.2d 606, 610-11 (2d Cir.
1974) (admission of hearsay statements to show state of mind of hearer reversed for undue
prejudice, not for misapplication of state of mind exception).
1300. See United States v. Malizia, 503 F.2d 578, 581-82 (2d Cir. 1974), cert, denied, 420
U.S. 912 (1975) (hearsay statement of threats on informant’s life admissible under state of
mind exception to explain informant’s refusal to testify).
1301. See H.R. Rep. No. 650, 93d Cong., 1st Sess. 13-14 (1973). Congress intended in
Rule 803(3) to limit the doctrine of Mutual Life Insurance v. Hillmon, which upheld the use
of statements of intent by the declarant not only to prove his future conduct but also the
future conduct of another. Id.; see 145 U.S. 285,295-300 (1892).
1302. 514 F.2d 1184 (10th Cir. 1975).
1303. Id. at 1190-91.
1304. See Fed. R. Evid. 803(5), (6), (8), (9), (11)-(18).
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pendent recollection to testify fully and accurately.1305 A court also will
admit a record made in the course of a regularly conducted business
activity1306 because of the likelihood of a comparatively high degree of ac
curacy in such systematic business entries.1307 The Rules apparently have
broadened the traditional business records exception by permitting the
admission of records containing opinions.1308

Exceptions Requiring Unavailability.
A court will deem a
witness unavailable for purposes of the hearsay exceptions not only when
a party cannot procure his attendance at trial but also when the witness,
though present, is unwilling or unable due to lack of memory to testify on
the subject of the out-of-court declaration.13091310
In United States v.
Brasco'310 the Second Circuit found that a witness’s insistent assertion of
his fifth amendment right to remain silent despite immunity and the is
suance of a criminal contempt citation gave the trial court sufficient
1305. Fed. R. Evid. 803(5); see United States v. Godwin, 522 F.2d 1135, 1136 (4th Cir.
1975) (FBI agent’s report containing serial number of stolen tractor found in appellant’s
possession admissible as agent’s past recollection recorded); United States v. Reicin, 497
F2d 563, 570-71 (7th Cir.), cert, denied, 419 U.S. 996 (1974) (doctor’s notes made during
patient examinations admitted as past recollection recorded).
1306. Fed. R. Evid. 803(6). The rule provides that the custodian of the records or an
other qualified witness must establish that the record was made and recorded by a person
with knowledge of the recorded event in the regular course of business. Id. The Ninth Cir
cuit, in a decision before the Federal Rules took effect, upheld the admission of a business
record in the absence of the custodian’s testimony. See United States v. Leal, 509 F.2d 122,
127 (9th Cir. 1975) (sworn statement proper substitute where Government lacked power to
compel appearance of suitable custodians).
1307. See United States v. Pearson, 508 F.2d 595, 597 (5th Cir. 1975) (per curiam)
(guest registration cards admitted as business records); United States v. Reicin, 497 F.2d
563, 570-71 (7th Cir.), cert, denied, 419 U.S. 996 (1974) (doctor’s notes made during patient
examinations). If the business record contains hearsay not conforming to the re
quirements of an exception, the fact that such hearsay is recorded will not render it
admissible. See United States v. Beasley, 513 F.2d 309, 314 (5th Cir. 1975) (excludable
hearsay statements implicating defendants in schemes to extort money not rendered
admissible by inclusion in minutes of business meeting); Fed. R. Evid. 805 (hearsay within
hearsay excluded unless both parts of combined statement qualify under exceptions).The
Rules follow existing practice by providing an exception for public records and reports as
well as business records. Fed. R. Evid. 803(8); see United States v. Hara, 505 F.2d 495,497
(9th Cir. 1974), cert, denied, 420 U.S. 933 (1975) (entry in Selective Service file of de
fendant’s improper registration admissible); Fed. R. Evid. 803(8), Adv. Comm. Notes.
1308. Compare Fed. R. Evid. 803(6) (business record containing opinions admissible)
with 28 U.S.C. § 1732 (1970) (admission of business records limited to those of an “act,
transaction, occurrence or event”). In the absence of statutory authority comparable to
Rule 803(6), courts have exhibited a reluctance to admit records containing conclusory
material. See United States v. Burrell, 505 F.2d 904, 908-09 (5th Cir. 1974) (accounting
firm investigatory report containing conclusory impressions inadmissible).
1309. Fed. R.Evid. 804(a).
1310. 516 F.2d 816 (2d Cir. 1975) (per curiam).
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grounds for declaring him unavailable.1311 The court’s ruling allowed the
prosecution to invoke the hearsay exception for former testimony and
introduce testimony given by the witness at a former trial involving
identical issues.1312
Traditionally, courts have admitted hearsay statements that conflict
sufficiently with the declarant’s interest that they would not have been
said unless believed true.1313 The Rules continue this exception and spe
cifically extend it to include any statements that subject the declarant to
civil or criminal liability;1314 this broadening of the exception would seem
to modify the prevailing federal practice excluding declarations against
penal interest.1315
PRESUMPTIONS

A presumption is a legal device that imposes the burden of producing
evidence upon the party against whom the presumption is directed.1316
Whether created by statute1317 or recognized at common law,1318 a pre

1311. Id. at 818-19; see Fed. R. Evid. 804(a)(2) (witness unavailable if refusal to testify
persists despite court order).
1312. 516 F.2d at 819 (witness subject to cross-examination at prior trial); see Fed. R.
Evid. 804(b)(1) (exception for testimony or deposition in course of prior proceeding in
which party had opportunity to examine).
1313. See United States v. Ricketson, 498 F.2d 367, 373-74 (7th Cir.), cert, denied,
419 U.S. 965 (1974) (insurance company valuation of stolen jewelry substantially in excess
of claim properly admitted as declaration against interest); C. McCormick § 276, at 670.
1314. Fed. R. Evid. 804(b)(3).
1315. See Donnelly v. United States, 228 U.S. 243, 272-77 (1913) (evidence of third
party’s confession exonerating defendant inadmissible); United States v. Harris, 501 F.2d
1, 7 (9th Cir. 1974) (written statement describing heroin transaction between declarant
and witness inadmissible although against penal interest). See generally Circuits Note:
1973-1974 Term 513 nn.1325-26.
1316. Hug, Presumptions and Inferences in Criminal Law, 56 Military L. Rev. 81, 82
(1972); see Ashford & Risinger, Presumptions, Assumptions and Due Process in Criminal
Cases: A Theoretical Overview, 79 Yale L.J. 165 (1969); Comment, Statutory Criminal
Presumptions: Reconciling the Practical with the Sacrosanct, 18 U.C.L. A.L. Rev. 157,15761 (1970). Congress deleted the Supreme Court’s proposed Rule 303 pertaining to pre
sumptions because pending legislation deals with the role of presumptions in criminal
cases. See S.l, 94th Cong., 2d Sess. § VI (1975); H.R. Rep. No. 650, 93d Cong., 1st Sess. 5
(1973); Fed. R. Evid. 303, Adv. Comm. Notes (Supreme Court Draft Nov. 1972).
1317. See, e.g., United States v. Quintana, 508 F.2d 867, 876 (7th Cir. 1975) (statutory
presumption that possession of large quantities of cocaine implies knowledge of importa
tion); United States v. Kelly, 500 F.2d 72, 73-74 (7th Cir. 1974) (statutory presumption
that person distributing heroin does not hold certificate permitting distribution); United
States v. Marrifield, 496 F.2d 1278, 1281-82 (5th Cir.), vacated, 505 F.2d 706 (1974)
(statutory presumption that gross revenues exceed $2000 per day where five or more per
sons conduct gambling business for two successive days for purposes of search or arrest
warrant). Statutory presumptions generally accompany the substantive criminal
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sumption operates as a rule of evidence by providing that the trier may
infer some fact from the proof of some other fact.1318
1319 For example, proof
of occupancy or control of an area in which contraband is found permits a
presumption of knowing possession of the contraband.1320 Unexplained
possession of recently stolen property similarly creates a presumption of
knowing possession of stolen goods.1321 To satisfy the requirements of
due process, the ultimate fact to be presumed must be more likely than

provisions to which they apply. See United States v. Boucher, 509 F.2d 991, 993-94 (8th
Cir. 1975) (section of Selective Service Act deeming persons to know of duty to register not
part of criminal section held not a statutory presumption).
1318. See, e.g., United States v. Fairchild, 505 F.2d 1378,1381 (5th Cir. 1975) (presump
tion of guilty knowledge from unsatisfactory explanation of possession); United States v.
Romanow, 505 F.2d 813, 814-15 ( 1st Cir. 1974) (presumption of knowledge of false declara
tion on tax form from signature on return); United States v. Castillo-Burgos, 501 F.2d 217,
218-19 (9th Cir.), cert, denied, 419 U.S. 1010 (1974) (knowledge of possession presumed
from control of area containing contraband).
1319. See, e.g., United States v. Ortiz, 507 F.2d 1224, 1225-26 (6th Cir. 1974) (guilty
knowledge inferred from unexplained possession of recently stolen property); United
States v. Romanow, 505 F.2d 813, 814 (1st Cir. 1974) (taxpayer’s knowledge of falsity of
return inferred from signature on return); United States v. Johnson, 504 F.2d 622, 626
(7th Cir. 1974) (per curiam) (defendant’s knowledge that money orders not genuine
inferred from unexplained possession); United States v. Nocar, 497 F.2d 719, 725-26 (7th
Cir.), cert, denied, 419 U.S. 1038 (1974) (intent to distribute inferred from possession of
large quantities of narcotics).
The constitutional requirement that the prosecution prove each element beyond a rea
sonable doubt limits the permissible effect of a presumption. Since this constitutional
burden may not be shifted, a presumption in a criminal case may have only the effect of a
permissible inference. See Turner v. United States, 396 U.S. 398, 406-07 (1970); United
States v. Gainey, 380 U.S. 63,69-70 ( 1965); C. McCormick § 346, at 831.
1320. See, e.g., United States v. Bumphus, 508 F.2d 1405, 1407 (10th Cir. 1975) (fire
arms found in defendant’s dresser drawer); United States v. Seidman, 503 F.2d 1027,1028
(9th Cir. 1974) (marijuana found in trailer that defendant towed over 1,000 miles); United
States v. Castillo-Burgos, 501 F.2d 217, 219 (9th Cir.), cert, denied, 419 U.S. 1010 (1974)
(marijuana found in body of car of which defendant sole occupant); United States v.
Nocar, 497 F.2d 719, 725 (7th Cir.),cert, denied, 419 U.S. 1038 ( 1974) (defendant's transfer
of suitcases containing marijuana from car to garage sufficient to prove knowing posses
sion without proof of ownership of suitcases, car, or garage); cf. United States v.
Campbell, 507 F.2d 955, 957-58 (9th Cir. 1974) (knowledgeable importation inferred from
defendant’s driving of car containing narcotics across border).
1321. See United States v. Ortiz, 507 F.2d 1224, 1225-26 (6th Cir. 1974) (possession of
stolen vehicle and stolen credit card implies knowledge that articles stolen); United States
v. Fairchild, 505 F.2d 1378, 1381 (5th Cir. 1975) (defendant’s possession of stolen autos
implies knowledge that autos stolen where circumstantial evidence discredits defendant’s
explanation of possession); United States v. Johnson, 504 F.2d 622, 626 (7th Cir. 1974)
(per ctriam) (defendants’ possession of counterfeit money orders implies knowledge of
their character absent evidence of legitimate purchase). Offer of an unsatisfactory
explanation of possession does not render the presumption inapplicable. See United States
v. Fairchild, supra at 1381; cf. United States v. Spivey, 508 F.2d 1061, 1063 (5th Cir. 1975)
(per curiam) (unsatisfactory explanation of possession of stolen goods implies knowledge
able concealment).
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not to flow from the fact proved.1322 Interpreting this requirement in
United States v. Black, 1323 the Ninth Circuit found invalid as applied to
physicians the statutory presumption that any transfer of a controlled
drug is unlawful because medical practitioners registered to dispense
controlled substances more likely than not transfer such drugs
legitimately.1324
The Supreme Court has held unconstitutional application of the statu
tory presumption that a person possessing cocaine knew the drug to be of
foreign origin if only small quantities of the drug are involved1325 but spe
cifically has reserved ruling on the validity of the presumption in prose
cutions of defendants possessing large amounts of the drug.1326 Several
circuits that have considered this question have found the presumption
applicable in cases involving large quantities of cocaine.13271328
In United
States v. Quintana1329 the Seventh Circuit found the presumption avail
able when the large quantity of cocaine suggests that domestic origin is
highly unlikely.1329 Recognizing that some cocaine is legally produced
within the country and thereafter stolen, the court based its decision on
the fact that the average individual theft of domestic cocaine involves
less than nine grams. The court found self-evident the improbability that
the defendant’s 1400 grams of cocaine were the product of more than 100
individual thefts.1330 Courts also have upheld use of a presumption that

1322. Leary v. United States, 395 U.S. 6, 36 ( 1969); see United States v. Kelly, 500 F.2d
72, 73-74 (7th Cir. 1974) (presumption that person distributing heroin holds no authorizing
certificate upheld since very few distributors hold such certificates); United States v.
Kenaan, 496 F.2d 181, 184 (1st Cir. 1974) (inference of knowing importation from pos
session of imported cocaine violates due process because of availability of domestic co
caine). The Eighth Circuit this term held that the mere assumption that “all men know the
law” could not support a finding that a defendant’s failure to register for the draft was
willful and knowing. United States v. Klotz, 500 F.2d 580, 582 (8th Cir. 1974) (per curiam).
1323. 512 F.2d 864 (9th Cir. 1975).
1324. Id. at 870-71.
1325. Turner v. United States, 396 U.S. 398,418-19 ( 1970) (possession of small quantity
of cocaine does not support more likely than not inference of foreign origin); see United
States v. Kenaan, 496 F.2d 181, 184 (1st Cir. 1974) (presumption inapplicable in case in
volving .293 grams).
1326. 396 U.S. at 419 n.39.
1327. See United States v. Quintana, 508 F.2d 867, 876 (7th Cir. 1975) (1,400 grams);
United States v. Jiminez, 444 F.2d 67, 68 (2d Cir. 1971) (1.5 kilograms); cf. Corro v. United
States,_ F.2d__ ,__ (1st Cir. May 21, 1975) (No. 73-1394, at 4-5) (inference of illegal
importation of cocaine drawn from unexplained possession of large quantity proper);
United States v. Papadakis, 510 F.2d 287, 298 (2d Cir. 1975) (presumption of knowledge of
foreign origin from possession of two kilograms cocaine supported by circumstantial evi
dence).
1328. 508 F .2d 867 (7th Cir. 1975).
1329. Id. at 876.
1330. Id.
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persons possessing large quantities of illicit drugs intend to distribute
them.1”1

Elements of Crimes
intent

Criminal intent is an essential element of almost all federal crimes and
must be proved by the prosecution.1”2 Only a few federal statutes have
dispensed with the conventional mens rea requirements and impose strict
criminal liability without regard to intent.13” Because intent rarely can

1331. See United States v. Nocar, 497 F.2d 719, 725 (7th Cir.), cert, denied, 419 U.S.
1038 (1974) (presumption of intent to distribute from possession of 40 pounds of mari
juana); United States v. Mather, 465 F.2d 1035, 1037-38 (5th Cir.), cert, denied, 409 U.S.
1085 (1972) (possession of 197.75 grams of cocaine supports inference of intent to dis
tribute).
1332. See, e.g., United States v. Johnson, 516 F.2d 209, 213 (8th Cir. 1975) (willfulness
an essential element of extortion in violation of Hobbs Act); United States v. Tokoph, 514
F.2d 597, 603 (10th Cir. 1975) (intent to injure or defraud federally insured bank); United
States v. Wetzel, 514 F.2d 175,177 (8th Cir. 1975) (willful failure to appear at trial requires
finding of intent rather than inadvertance or mistake); United States v. Strickland, 509
F.2d 273, 276 (5th Cir. 1975) (intent, not mere negligence, required for embezzlement
conviction); United States v. Ottley, 509 F.2d 667, 672-73 (2d Cir. 1975) (willful failure to
report required for conviction under reporting provisions of Labor-Management Reporting
and Disclosure Act); United States v. Pitts, 508 F.2d 1237, 1240 (8th Cir. 1974) (know
ledge that bills were counterfeit and general intent to defraud required to sustain counter
feiting conviction); Guam v. Atoigue, 508 F.2d 680, 681 (9th Cir. 1974) (first degree
murder under Guam statute requires proof of deliberation and premeditation); United
States v. Friedman, 506 F.2d 511, 516 (8th Cir. 1974) (knowledge of contents and nature of
obscene material required for obscenity conviction); United States v. Burrell, 505 F.2d
904, 911 (1st Cir. 1974) (prosecution must show willful intent to evade taxes); United
States v. Christian, 505 F.2d 94, 96 (5th Cir. 1974) (importation of drugs must be knowing
and intentional); United States v. Johnson, 504 F.2d 622, 624 (7th Cir. 1974) (per curiam)
(conviction for transporting stolen securities requires knowledge that securities were
stolen); United States v. Cowper, 503 F.2d 130, 131 (6th Cir. 1974) (violation of National
Firearms Act requires knowing possession of firearms); United States v. Nix, 501 F.2d
516, 519 (7th Cir. 1974) (crime of escape requires voluntary departure and intent to avoid
confinement); United States v. Klotz, 500 F.2d 580, 581 (8th Cir. 1974) (per curiam)
(knowing and intentional failure to register for draft required); United States v. Clark, 498
F.2d 535, 537 (2d Cir. 1974) (possession with intent to distribute drugs requires proof of
intent to distribute); United States v. Sullivan, 498 F.2d 146,150 (1st Cir. 1974) (knowing
acceptance of misappropriated labor union assets requires knowledge that such funds
unauthorized); United States v. Greene, 497 F.2d 1068, 1086 (7th Cir. 1974) (air piracy re
quires only general intent to seize property belonging to another); United States v.
Bozeman, 495 F.2d 508, 510 (5th Cir. 1974) (telephone threat to kidnap must be knowing
and intentional rather than irrational).
1333. E.g., Federal Food, Drug, and Cosmetic Act, § 301(k), 21 U.S.C. § 331(k) (1970)
(adulteration or mishandling of food or drug moving in interstate commerce); Rivers and
Harbors Appropriations Act of 1899, § 13,33 U.S. C. §407 (1970) (deposit of refuse in navi
gable waters); see United States v. Park, 421 U.S. 658, 668 (1975), citing United States v.
Dotterweich, 320 U.S. 277, 280 (1943) (violation of Federal Food, Drug, and Cosmetic
Act); United States v. H.B. Gregory Co., 502 F.2d 700, 705 (7th Cir. 1974), citing United
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be proved directly, the jury may infer it from circumstantial evidence
such as concealment,1”4 falsehoods,1”5 unlikely explanations or alibis,1”4
attempted escapes,1“7 or preparations undertaken prior to the commisStates v. Dotterweich, supra, cert, denied, 422 U.S. 1007 (1975) (same). In United States v.
Park, the Supreme Court upheld the conviction of a corporate president for allowing food
to be exposed to contamination in his company’s warehouse even though he was unaware
of the adulteration. 421 U.S. 658, 670-71 (1975). The Court held that the Government had
established a prima facie violation in proving that the president had responsibility and
authority to prevent or correct the violation and that he had failed to do so. Id. at 672. See
also United States v. H.B. Gregory Co., supra at 709 (defendant warehouse operator
storing food in unsanitary conditions that may cause contamination violates Act); United
States v. White Fuel Corp., 498 F.2d 619, 622-23 (1st Cir. 1974) (oil company officials
strictly Hable for fuel seepage despite efforts to contain and clear up spill; negligence not
required to impose penalties).
1334. See United States v. Strickland, 509 F.2d 273, 276 (5th Cir. 1975) (unrecorded
Veterans Administration funds in personal safe deposit box supports inference of intent to
embezzle); United States v. Burrell, 505 F.2d 904, 911 (5th Cir. 1974) (concealment of
financial transactions supports intent to evade taxes).
1335. See, e.g., United States v. Cohen, 516 F.2d 1358, 1367 (8th Cir. 1975) (inference
that defendant knew of fraud drawn from defendant’s use of alias); United States v.
Tokoph, 514 F.2d 597, 603 (10th Cir. 1975) (false financial statements support inference of
intent to defraud federally insured bank); United States v. Thompson, 513 F.2d 577, 578
(8th Cir. 1975) (per curiam) (misrepresentation in affidavit to IRS supports finding of
willful failure to file income tax return); United States v. Strickland, 509 F.2d 273,276 (5th
Cir. 1975) (intent to embezzle correctly inferred from false statement to Veterans
Administration concerning trust fund); United States v. Burrell, 505 F.2d 904, 911 (5th
Cir. 1974) (providing false or incomplete information to tax investigation supports intent
to evade taxes); United States v. Bath, 504 F.2d 456, 460 (10th Cir. 1974) (knowledge that
report required by Labor-Management Reporting and Disclosure Act was false may be in
ferred from defendant’s supplying accountant with false information); United States v.
Williams, 503 F.2d 480, 484 (8th Cir. 1974) (false exculpatory statements following arrest
for car theft support inference that defendant knowingly possessed stolen vehicle); United
States v. Joyce, 499 F.2d 9, 14 (7th Cir. 1974) (magnitude of financial misrepresentation
alone sufficient to support finding of intent to defraud); United States v. Prince, 496 F.2d
1289,1291-92 (5th Cir. 1974) (intent to defraud securities purchasers properly implied from
misrepresentation of corporate assets).
1336. See, e.g., United States v. Pitts, 508 F.2d 1237, 1240 (8th Cir. 1974) (intent to
counterfeit may be implied from defendant’s denying knowledge of counterfeit bills con
taining his fingerprints); United States v. Cook, 505 F.2d 659, 662 (5th Cir. 1974)
(inconsistent statements as to purpose for extensive dealings in cash support inference of
intent to evade taxes); United States v. Lisowski, 504 F.2d 1268, 1271 (intent to evade
taxes properly inferred from taxpayer’s requiring customers to make large cash payments
in conjunction with his consistent pattern of not reporting large amounts of income);
United States v. Nazien, 504 F.2d 394, 395 (5th Cir. 1974) (unlikely excuse for being in
vicinity of contraband supports inference of intent); United States v. Maslanka, 501 F.2d
208, 215 (5th Cir. 1974) (unlikely claim by boat owner that he was searching for lost boat
justifies inference of intent to distribute drugs from discovery of marijuana in search
area); United States v. Welebir, 498 F.2d 346, 350 (4th Cir. 1974) (unlikely explanation
that apparatus capable of producing 50,000 doses of amphetamine was part of student
experiment supports inference of intent to distribute).
1337. See, e.g., Guam v. Atoigue, 508 F.2d 680, 682 (9th Cir. 1974) (fleeing jurisdiction
day after murder); United States v. Christian, 505 F.2d 94, 95 (5th Cir. 1974) (failure to
heed command of federal agents and stop boat laden with marijuana); United States v.
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sion of an offense.*13381339
1340
Before appellate courts will sustain a conviction in
which the prosecution has proven intent by circumstantial evidence,
however, the Government must demonstrate that the inferences of intent
drawn from the evidence not only are consistent with a finding of guilt
but also are inconsistent with every reasonable hypothesis of inno
cence?339 In contrast with the general rule that courts will not admit evi
dence of prior criminal activity to show general criminal propensity, the
Government may introduce such evidence to prove specific intent or
motive?340
Controversy often focuses on the level of intent that must be proved,
rather than on the means by which intent is established. In crimes re

aforethought from circumstantial evidence. See United States v. Celestine, 510 F.2d 457,
459-60 (9th Cir. 1975) (kicking stake through vagina into intestine).
To convict a defendant of first degree murder, the Government not only must prove
malice aforethought but also must demonstrate that the defendant’s act was pre
meditated; if premeditation is not proved, the defendant still may be convicted of second
degree murder. See Guam v. Atoigue, 508 F.2d 680, 681 (9th Cir. 1974) (interpreting
Guam’s murder statute); United States v. Lilly, supra at 1261.
1338. See Guam v. Atoigue, 508 F.2d 680, 682-83 (9th Cir. 1974) (discussion of murder
robbery plan, theft of alleged murder weapon, and preparation for quick departure made
prior to crime permit inference of intent to commit murder and robbery); United States v.
Delay, 500 F.2d 1360, 1363-64 (8th Cir. 1974) (premeditation demonstrated by discussion
of robbery plan, purchase of weapon, and manner in which murder committed).
1339. See, e.g., United States v. Ferg, 504 F.2d 914, 916-17 (5th Cir. 1974) (defendant’s
presence in automobile containing drugs not sufficient to support knowing possession
charge); United States v. Nazien, 504 F.2d 394, 395 (5th Cir. 1974) (evidence of de
fendant’s proximity to car containing marijuana and attempted flight consistent with
finding of possession with intent to distribute and inconsistent with all other inferences);
United States v. Cantu, 504 F.2d 387, 390-91 (5th Cir. 1974) (conviction reversed because
defendant’s status as mere passenger in car containing drugs not inconsistent with reason
able hypothesis of innocence of knowingly possessing marijuana); cf. United States v.
Smith, 502 F.2d 1250, 1254 (5th Cir. 1974) (dictum) (evidence of defendant’s possession of
other stolen diesel engines within three weeks of theft consistent with inference defendant
knew engines were stolen).
1340. See, e.g., United States v. Wetzel, 514 F.2d 175, 178 (8th Cir. 1975) (violation of
bond condition admissible in prosecution for willful failure to appear in court); United
States v. Thompson, 513 F.2d 577, 579 (8th Cir. 1975) (per curiam) (evidence of prior pat
tern of late filing admissible in prosecution for willful failure to file tax return); United
States v. Miller, 508 F.2d 444, 448-50 (7th Cir. 1974) (plans to rob bank admissible to show
intent in auto theft case where theft of car designed to prevent detection during escape
from robbery); United States v. Gray, 507 F.2d 1013, 1018 (5th Cir. 1974) (crossexamination regarding similar acts of attempted tax evasion not contained in indictment
deemed proper to show intent); United States v. Hawke, 505 F.2d 817, 821 (10th Cir.
1974), cert, denied, 420 U.S. 978 (1975) (discussion between defendant and undercover
agent of defendant’s prior criminal activities including murder plot admissible in prosecu
tion for unlawful transportation of weapons); United States v. Easley, 505 F.2d 184, 185
(9th Cir. 1974) (per curiam) (evidence of past conviction for passing counterfeit currency
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quiring a specific intent, the prosecution must prove that the defendant
knowingly committed an act that the law forbids and that he purposely
intended to violate the law.1341 If the Government charges the defendant
with violating a general intent crime, it must prove only that the de
fendant knowingly committed an act proscribed by law.1342 In United

Nazien, 504 F.2d 394,395 (5th Cir. 1974) (running from Customs officials prior to arrest for
drug possession); United States v. Maslanka, 501 F.2d 208, 215 (5th Cir. 1974) (fleeing
from site of marijuana cache); cf. United States v. Patterson, 510 F.2d 967 (4th Cir. 1975)
(No. 79-1861, at 6) (unpublished opinion) (attempting to prevent entry by revenue agents
into hotel room containing counterfeit money); United States v. Pitts, 508 F.2d 1237,1240
(8th Cir. 1974) (changing seats in theater to avoid proximity to abandoned counterfeit
bills).
1341. See, e.g., United States v. Hoffman, 498 F.2d 879, 882 (7th Cir. 1974) (willful
deprivation of another’s civil rights under color of law); United States v. Thornton, 498
F.2d 749, 751-52 (D.C. Cir. 1974) (first degree burglary). All crimes of attempt generally
require proof of specific intent. See United States v. Thornton, supra at 752 (intent for
rape distinguished from that required for attempted rape); 1 R. Anderson, Wharton's
Criminal Law and Procedure § 322, at 663 (1957). See also United States v. Nix, 501
F.2d 516, 517-19 (7th Cir. 1974). In Nix the defendant argued for reversal of his conviction
for attempted escape on the theory that his intoxication at the time of the escape made it
impossible for him to have the requisite level of intent required to be convicted. Id. at 51718. The Seventh Circuit noted that under the traditional rule the conviction should be re
versed because the trial court erroneously had instructed the jury on the intent re
quirement; the court criticized the rule, however, reasoning that since the Government
could have charged the defendant for either escaping or attempting to escape, the specific
intent-general intent distinction merely confused the issue. Id. The court concluded that
the defendant should not have been convicted for either offense if he was so intoxicated
that he could not form an intent to escape and remanded the case for a new trial. Id. at 51920.
1342. See United States v. Cowper, 503 F.2d 130, 131 (6th Cir. 1974), citing United
States v. Freed, 401 U.S. 601, 607 (1971) (only knowledge that instrument possessed is
firearm required for violation of National Firearms Act); United States v. Thornton, 498
F.2d 749, 751-5? (D.C. Cir. 1974) (general attempt to commit act sufficient to support rape
conviction even though specific intent required to prove lesser included offense of assault
with intent to rape); United States v. Greene, 497 F.2d 1068, 1086 (7th Cir. 1974)
(conviction of defendant alleging diminished capacity upheld since air piracy requires only
general intent). In United States v. Thornton the District of Columbia Circuit noted that
crimes involving significant physical and personal intrusion into the rights of others often
require only general mens rea, while those offenses resulting in the infliction of minor
personal and physical harm require specific intent. See 498 F.2d at 752.
In establishing the extent of a defendant’s culpability for certain actions, the
Government often must prove more than willfulness; for example, an individual cannot be
convicted of murder, as contrasted with manslaughter, unless it is shown he possessed
malice aforethought, which requires a wanton, depraved spirit and ill-will. See Mullaney v.
Wilbur, 421 U.S. 684, 684-90 (1975) (imposition of burden of proving absence of malice
aforethought on defendant held violative of due process); United States v. Lilly, 512 F.2d
1259, 1261 & n.4 (9th Cir. 1975) (prosecution must prove malice aforethought to sustain
murder conviction under felony murder statute). The trier of fact may infer malice
admissible to prove criminal intent to counterfeit); United States v. Braasch, 505 F.2d
139, 149 (7th Cir. 1974) (evidence of contemporaneous extortion scheme not charged in
indictment admissible to establish intent and motive); United States v. Howard, 504 F.2d
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States v. Lilly™“ the Ninth Circuit reversed the defendant’s conviction
for felony murder on the basis of this distinction between general and
specific intent crimes.1343
1344 The court ruled that use of a robbery conviction
to support a conviction for felony murder requires the Government to
prove the defendant’s specific intent to commit robbery, even though
robbery is a general intent crime.1345 The Fifth Circuit this term in United
States v. Mekjian'34* drew another distinction between the various levels
of intent required to prove specific federal offenses. In reversing a phy
sician’s conviction for filing false Medicare claims because the Govern
ment, while proving a knowing violation of the statute, had failed to al
lege in the indictment that the defendant willfully filed the false
claims,1347 the court reasoned that willfulness and knowledge involve
separate and distinct elements of the crime charged and require different
proof; therefore, the charge that the acts were committed willfully could
not be implied from the indictment.13481349
In discussing the level of intent re
quired, the Seventh Circuit in another context has stated that the
Government must show only that the requisite intent was a dominant
and not the predominant motive for the defendant’s action.134’
In many varied cases this term appellate courts have clarified the
degree of knowledge the Government must establish to obtain a con
1281, 1283-84 (8th Cir. 1974) (defendant’s prior counterfeiting of drivers’ licenses admitted
to show intent in prosecution for counterfeiting currency); United States v. DiZenzo, 500
F.2d 263, 265 (4th Cir. 1974) (evidence of telephone conversations concerning sales of
counterfeit obligations admissible to show knowledge and intent); cf. United States v.
Ashdown, 509 F.2d 793, 797-98 (5th Cir. 1975) (incidents occurring prior to statute of
limitations admissible to prove intent for acts of mail fraud committed within the statu
tory period).
1343. 512 F.2d 1259 (9th Cir. 1975).
1344. Id. at 1261-62. The defendant in Lilly asserted that his conviction for felony
murder should be reversed because he was intoxicated at the time of the robbery and
therefore could not have had the requisite specific intent. Id. at 1260.
1345. Id. at 1261.
1346. 505 F.2d 1320 (5th Cir. 1975).
1347. Id. at 1324-25; see 18 U.S.C. § 1001 (knowingly and willfully making false
statements or filing false reports with federal agency or department).
1348. 505 F.2d at 1324 (“knowingly” requires proof defendant acted with knowledge
and “willfully” requires proof defendant acted deliberately or deliberately and with
knowledge). But see United States v. Greene, 497 F.2d 1068,1086 (7th Cir. 1974) (elements
of knowledge and willfulness implicitly included in charge of air piracy; reversal not
required by government’s failure to prove distinct elements of general intent crime).
1349. See United States v. Snow, 507 F.2d 22, 24-25 (7th Cir. 1974). In Snow the
defendant had argued that his conviction for violating the Mann Act should be reversed
because he had a legitimate business reason, as well as a motive proscribed by law, for
making an interstate trip. Id. at 24; see 18 U.S.C. § 2421 (1970) (interstate transportation
of female for prostitution, debauchery, or any other immoral purpose).

388

The Georgetown Law Journal

[Vol. 64: 167

viction.1350 In reversing convictions under the Military Selective Service
Act of 19671351 for failing to register with a draft board, the Eighth Cir
cuit concluded that in order to obtain a conviction the Government must
prove beyond a reasonable doubt that the defendant knew of the Act’s
registration requirement.1352 The Ninth Circuit held in an analogous case
that a defendant’s conviction for failing to report for induction must be
reversed unless the Government can demonstrate the defendant received
his induction notice.1353 In order to prosecute a defendant for possessing
recently stolen goods, the Government must prove that the defendant
knowingly possessed the goods, that he knew the goods were stolen, and
that the defendant had the intent to deprive the owner of the rights and
benefits of ownership.1354 The courts have ameliorated the impact of this
knowledge requirement, however, by concluding that unexplained pos
session of stolen goods will support an inference that the defendant knew
of their illicit nature.1355 A jury similarly may infer knowledge of illegal
1350. See, e.g., United States v. Pitts, 508 F.2d 1237,1239-40 (8th Cir. 1974) (defendant
knowingly must possess notes with knowledge they are counterfeit in possession of
counterfeit obligations prosecution); United States v. Cummings, 507 F.2d 324, 329 (8th
Cir. 1974) (prosecution for interstate transportation of gambling devices requires that
defendant know he was transporting devices interstate and that the machines transported
were gambling devices); United States v. Friedman, 506 F.2d 511, 516 (8th Cir. 1974)
(knowledge of character of obscene materials sufficient for conspiracy to violate obscenity
statute); United States v. Hawke, 505 F.2d817,823 (10th Cir. 1974), cert, denied, 420 U.S.
978 (1975) (in prosecution for possession of sawed off shotgun mere possession sufficient;
knowledge of lack of registration not required); United States v. Cowper, 503 F.2d 130,
131-32 (6th Cir. 1974) (intent to possess firearm sufficient; knowledge that it was
unregistered automatic weapon not required); United States v. Ratner, 502 F.2d 1300,
1302 (5th Cir. 1974) (in obscenity prosecution Government required to show only that de
fendant knew character of obscene materials and not that materials were legally obscene).
1351. 50 U.S.C. App. § 462 (1970) (offenses and penalties).
1352. See United States v. Boucher, 509 F.2d 991, 992 (8th Cir. 1975); United States v.
Klotz, 500 F.2d 580, 581-82 (8th Cir.) (per curiam), rehearing en banc denied, 503 F.2d 1056
(1974). In Boucher the court held that the Government cannot rely on the provision of the
Act which states that “every person shall be deemed to have notice of the requirements of
this title” to create a presumption that the defendant knew of his obligation to register. Id
at 993-94; see 50 U.S.C. App. § 465(a) (1970).
1353. See United States v. Long, 505 F.2d 512,513-14 (9th Cir. 1974).
1354. See United States v. Bright, 517 F.2d 584, 587 (2d Cir. 1975) (conviction reversed
for failure to instruct jury clearly that defendant actually must have believed Treasury
bills stolen).
1355. See, e.g., United States v. Johnson, 504 F.2d 622,626 (7th Cir. 1974) (unexplained
possession of stolen money orders); United States v. Williams, 503 F.2d 480, 483 (8th Cir.
1974) (unexplained possession of car in one state recently stolen in another); United States
v. Smith, 502 F.2d 1250, 1254 (5th Cir. 1974) (unexplained possession of stolen diesel
engines less than 3 weeks after theft); United States v. Pecina, 501 F.2d 536, 539, (8th
Cir.), cert, denied, 419 U.S. 1072 (1974) (unexplained possession of recently stolen
clothing). But see United States v. Tavoularis, 515 F.2d 1070, 1074-77 (2d Cir. 1975)
(possession of stolen bills does not support inference that defendant knew they were stolen
from bank as required by statute).
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drug importation from possession of a large quantity of a drug generally
produced outside of the United States.1356 Moreover, possession of sub
stantial quantities of drugs may indicate a specific intent to dis
tribute.1357
Several federal statutes include willfulness as an essential element that
must be proved before a criminal violation is established.1358 In defining
the term, courts generally have agreed that willfulness connotes a
deliberate and intentional act as opposed to inadvertent, negligent, or

1356. See United States v. Papadakis, 510 F.2d 287,298 (2d Cir. 1975) (two kilograms of
cocaine); United States v. Bowman, 502 F.2d 1215, 1220 (5th Cir. 1974) (one ounce of
heroin).
1357. See United States v. Heiden, 508 F.2d 898, 902 (9th Cir. 1974) (possession of 110
pounds of marijuana); United States v. Welebir, 498 F.2d 346, 350 (4th Cir. 1974)
(apparatus capable of producing 50,000 doses of amphetamines); United States v. Nocar,
497 F.2d 719, 725 (7th Cir. 1974) (possession of 40 pounds of marijuana). Con
viction may result from constructive, rather than actual, possession of the contraband items.
See United States v. Pitts, 508 F.2d 1237, 1240 (8th Cir. 1974) (counterfeit bills
found near defendant with his fingerprints); United States v. Heiden,
supra at 902 (possession of key to automobile trunk in which marijuana found); United
States v. Patterson, 506 F.2d 1398 (4th Cir. 1975) (No. 79-1861, at 6) (unpublished opinion)
(counterfeit bills found in motel room where defendants had spent day); United States v.
Hawke, 505 F.2d 817, 823 (10th Cir. 1974) (defendant assured delivery of and had control
over sale of illegal weapon); United States v. Williams, 503 F.2d 480, 483 (8th Cir. 1974)
(constructive possession of stolen vehicles sufficient to satisfy Dyer Act); United States
v. Williams, 503 F.2d 50, 52 (6th Cir. 1974) (defendant held not to have relinquished
constructive possession over baggage containing drugs that was lost in transit); United
States v. Bowman, 502 F.2d 1215, 1220 (5th Cir. 1974) (heroin in defendant’s jacket);
United States v. Thomas, 497 F.2d 1149,1150 (6th Cir. 1974) (per curiam) (sawed off shot
gun in cupboard of sister’s apartment); United States v. Nocar, 497 F.2d 719, 725 (7th Cir.
1974) (slamming car trunk in which marijuana found). See also United States v. Campbell,
507 F.2d 955,957 (9th Cir. 1974) (driver of automobile in constructive possession of contra
band found in car); United States v. Christian, 505 F.2d 94, 96 (5th Cir. 1974) (captain of
vessel in constructive possession of contraband found in vessel); United States v. Darrow,
499 F.2d 64, 69 (7th Cir. 1974) (defendant in constructive possession of counterfeit bills
found in car of one with whom he was involved in common scheme). The trier of fact may
not infer possession, however, from a defendant’s mere proximity to contraband or his
association with those found to be in actual possession of it. See, e.g., United States v.
Watkins, 519 F.2d 294, 298 (D.C. Cir. 1975) (mere presence where cocaine found insuffi
cient to establish knowing possession); United States v. Campbell, 507 F.2d 955, 958 (9th
Cir. 1974) (mere presence at scene of crime without evidence of joint venture insufficient to
establish guilt in drug offense); United States v. Ferg, 504 F.2d 914, 917 (5th Cir. 1974)
(mere presence in car insufficient to establish intent to possess drugs); United States v.
Cantur, 504 F.2d 387, 390-91 (5th Cir. 1974) (mere presence in car containing marijuana
insufficient for possession conviction).
1358. See, e.g., 18 U.S.C. § 1001 ( 1970) (knowing and willful falsification or concealment
in reporting to government agencies); id. § 1111(a) (willful killing of human being); id. §
3150 (willful failure to appear in court); Labor-Management Reporting and Disclosure Act
of 1959, § 209,29 U.S.C. §§ 439(a), (c) ( 1970) (willful failure to file or willful falsification of
reports); id. § 501, 29 U.S.C. § 501(c) (embezzlement of union funds); 38 U.S.C. § 3501(b)
( 1970) (willful neglect or refusal to file proper accountings constitutes embezzlement).
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mistaken conduct.1359 Interpreting the willfulness element of some pro
visions of the Internal Revenue Code of 1954, the Supreme Court and
several circuits have read in the notion of bad intent or evil motive in
addition to a deliberate act.1360 In United States v. Pohlman'™' the

1359. See, e.g., United States v. Greenlee, 517 F.2d 899, 903-04 (3d Cir. 1975) (willful
failure to file tax forms); United States v. Wetzel, 514 F.2d 175, 177-78 (8th Cir. 1975)
(willful failure to appear in court); United States v. Mekjian, 505 F.2d 1320,1324 (5th Cir.
1975) (willful or deliberate filing of fraudulent Medicare claims); Kalb v. United States,
505 F.2d 506, 511 (2d Cir. 1974) (willful failure to collect and pay government taxes with
held from employees); United States v. Cooley, 501 F.2d 1249, 1253 n.4 (9th Cir. 1974),
cert, denied, 419 U.S. 1123 (1975) (willful failure to file tax returns); United States v.
Bengimina, 499 F.2d 117, 119 (8th Cir. 1974) (same). But cf. United States v. Ottley, 509
F.2d 667, 672 (2d Cir. 1975) (reckless disregard of reporting requirements of LaborManagement Reporting and Disclosure Act deemed willful).
1360. United States v. Bishop, 412 U.S. 346, 360 (1973) (interpreting willfulness
element of sections 7201-7206); accord, United States v. Greenlee, 517 F.2d 899, 904 (3d
Cir. 1975) (failure to file tax returns); United States v. Lisowski, 504 F.2d 1268,1270 (7th
Cir. 1974) (income tax evasion; filing false return); United States v. Bengimina, 499 F.2d
117, 119 (8th Cir. 1974) (failure to file tax return). Although the circuit courts have
followed the Supreme Court’s decision in Bishop, they have not required the trial court to
include the specific terms bad intent or evil motive in its jury instructions. See United
States v. Pohlman, 510 F.2d 414, 417 (8th Cir. 1975) (failure to file tax return); United
States v. Ducharme, 505 F.2d 691, 692-93 (9th Cir. 1974) (per curiam) (same); United
States v. Cooley, 501 F.2d 1249, 1253 (9th Cir. 1974), cert, denied, 419 U.S. 1123 (1975)
(same).
In order to convict a taxpayer of willful tax evasion under section 7201, the Government
must prove the defendant committed at least one overt act such as providing false,
incomplete, or inconsistent information to investigators or to his own accountant. See,
e.g., United States v. Swallow, 511 F.2d 514, 519-20 (10th Cir. 1975) (failure to report
$229,000 over three years and providing incomplete information to IRS); United States v.
Fahey, 510 F.2d 302, 305-06 (2d Cir. 1974) (misstating $26,660.22 of partnership income
over two years); United States v. Burrell, 505 F.2d 904, 911 (5th Cir. 1974) (false and
incomplete information including failure to report $27,959.14 received from employer given
to IRS); United States v. Cook, 505 F.2d 659, 662 (5th Cir. 1974) (inconsistent explana
tions for source of finances for large cash purchases); United States v. Lisowski, 504 F.2d
1268, 1271-72 (7th Cir. 1974) (failure to report $26,000 of cash payments by customers).
The Government similarly can establish a violation of section 7203, which proscribes the
willful failure to file tax returns, by introducing a taxpayer’s false statements or by
proving a consistent pattern of late filing. See United States v. Greenlee, 517 F.2d 899,903
(3d Cir. 1975) (misrepresentations to revenue agent and two year pattern of delinquent re
turns); United States v. Thompson, 513 F.2d 577,578-79 (8th Cir. 1975) (per curiam) (false
statements in affidavit and three year pattern of late filing). See also United States v.
Dumaine, 493 F.2d 1257, 1259 (1st Cir. 1974) (per curiam) (evidence that defendant paid
another to redeem winning race ticket and complete requisite tax forms establishes willful
violation of section 7206).
The Supreme Court in Bishop also concluded that the Government must prove the same
degree of willfulness to obtain convictions for filing false or fraudulent tax returns under
either the misdemeanor or felony provisions of the Code. 412 U.S. at 360; see Int. Rev.
Code of 1954, § 7206 (felony); id. § 7207 (misdemeanor). The Seventh Circuit apparently
has limited the impact of Bishop on misdemeanor prosecutions and has held that the
Government is required to prove willfulness only in civil penalty and felony cases and not
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Eighth Circuit reversed a conviction for willfully failing to file a tax re
turn because the jury instructions had provided disjunctively that willful
could mean either deliberate, intentional, and without justification, or
with the wrongful purpose of deliberately intending not to file a
return.*1361
1362 The Ninth Circuit has upheld a conviction in which the trial
court used the same disjunctive phrase, however, reasoning that the
instructions adequately conveyed the necessity of finding the additional
element of evil intent.1363
Cases decided this term demonstrate that the circuits do not agree on
what defenses negate the element of willfulness under the criminal pro
visions of the Internal Revenue Code of 1954. Although some circuits
have held that pressing business demands,1364 family problems,1365 or acts
of protest13661367
do not negate willfulness, the Eighth Circuit in United
States v. Pohlman'361 concluded that such demands may negate the mens
rea requirement of willfulness in failing to file a tax return.1368 In United
States v. Snider1369 the defendant, charged with willfully supplying his
employer with false and fraudulent withholding information, had claimed

in misdemeanor prosecutions for an employer’s failure to deposit funds withheld from
employees. See United States v. Gordon, 495 F.2d 308,310 (7th Cir.), cert, denied, 419 U.S.
833(1974);
Int. Rev. Code of 1954, § 6672 (civil penalty); id. § 7202 (felony); id. §7215
(misdemeanor). The court in Gordon did not cite or distinguish Bishop and did emphasize
that misdemeanor defendants could not be convicted of a misdemeanor if they show that
failure to comply with the tax laws was due to circumstances beyond their control. 495
F.2d at 310.
1361. 510F.2d414(8thCir. 1975).
1362. Id. at 417 & n.7 (instruction insufficient to convey that evil intent is additional
element for willfulness). The court also reasoned that the jury improperly might have con
strued “justifiable excuse” to exclude good faith excuses such as pressing private or
public demands. Id. at 417-18.
1363. See Cooley v. United States, 501 F.2d 1249, 1253 & n.4 (9th Cir. 1974), cert.
denied, 419U.S. 1123(1975).
1364. See United States v. Greenlee, 517 F.2d 899, 903 (3d Cir. 1975) (involvement in
investigation of employer does not negate evil intent implicit in willfulness in failure to file
income tax returns prosecution).
1365. See United States v. Thompson, 513 F.2d 577, 579 (8th Cir. 1975) (jury properly
rejected defendant’s excuse in failing to file tax returns because of marital problems,
hospitalization, and extensive travel).
1366. See United States v. Ducharme, 505 F.2d 691, 692-93 (9th Cir. 1974) (per curiam)
(filing false tax withholding forms to protest withholding of tax from wages); United
States v. Malinowski, 472 F.2d 850, 853 (3d Cir.), cert, denied, 411 U.S. 970 (1973)
(claiming false exemptions to avoid paying taxes used to support Vietnam War); cf.
United States v. Moylan, 417 F.2d 1002, 1004 (4th Cir. 1969), cert, denied, 397 U.S. 910
(1970) (conviction for willful destruction of government property to protest Vietnam War
required only intent to do proscribed acts, not bad purpose or motive).
1367. 510F.2d414 (8thCir. 1975).
1368. Id. at 418.
1369. 502 F.2d 645 (4th Cir. 1974).

392

The Georgetown Law Journal

[Vol. 64:167

three billion exemptions as a war protest.1370 The Fourth Circuit reversed
the defendant’s conviction, reasoning that it could be sustained only if
the Government proved that the defendant supplied the false informa
tion with an intent to deceive or that the defendant’s actions were capa
ble of misleading the Internal Revenue Service.1371 The court dis
tinguished other cases in which the convictions of taxpayers claiming a
large number of exemptions were sustained, reasoning that the extent of
the defendant’s hyperbole in Snider could not possibly have deceived the
Government.1372
Section 501 of the Labor-Management Reporting and Disclosure Act of
19591373 states that willfulness usually involves an affirmative act or
omission.1374 This term in United States v. Sullivan'375 the First Circuit
construed that statute liberally in affirming a conviction based on the de
fendant’s mere acceptance of union funds that he knew were un
authorized and illegal.1376 Two other circuits this term considered
whether a defendant’s good faith belief that he was using authorized
funds for the union’s benefit is a defense to an embezzlement charge
under the Act. The Eighth Circuit in a case involving unauthorized and
secret pay raises for union leaders concluded that defendant’s belief that
his expenditure of union funds would benefit the union was not a de
fense.1377 The Second Circuit reached a different conclusion in United
States v. Ottley, 1378 in which it held that a union official’s beliefs that the

1370. Id. at 646; see Int. Rev. Code of 1954, § 7205 (supplying fraudulent withholding
exemption certificate).
1371. 502 F.2d at 655.
1372. Id. at 656; see United States v. Smith, 487 F.2d 329, 330 (9th Cir. 1973) (per
curiam), cert, denied, 416 U.S. 989 (1974) (convictions for falsely claiming 10, 10, and 17
exemptions to protest tax withholding system sustained); United States v. Malinowski,
472 F.2d 850 (3d Cir.), cert, denied, 411 U.S. 970 (1973) (conviction for falsely claiming 15
exemptions based on communal living arrangement and as war protest upheld). See also
United States v. Ducharme, 505 F.2d 691, 693 (9th Cir. 1974) (per curiam) (conviction of
defendant who intentionally used tax forms to supply false information affirmed;
Government need not show intent to defraud or reliance on information supplied); United
States v. Lachmann, 469 F.2d 1043, 1046 (1st Cir. 1972), cert, denied, 411 U.S. 931 (1973)
(lack of intent to defraud Government immaterial in willful failure to file tax returns prose
cution).
1373. 29U.S.C. § 501 (1970).
1374. Id. § 501(c); see United States v. Sullivan, 498 F.2d 146,150 (1st Cir. 1974).
1375. 498 F.2d 146 (1st Cir.), cert, denied, 419 U.S. 993 (1974).
1376. Id. at 150. Most violations of section 501(c) involve more culpable conduct by the
defendant. Id.
1377. United States v. Goad, 490 F.2d 1158,1165-66 & n.10 (8th Cir.), cert, denied, 417
U.S. 945 (1974) (lack of union benefit not element of offense and good faith belief union
would benefit no defense).
1378. 509 F.2d 667 (2d Cir. 1975).
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union had authorized or would ratify his expenditure of union funds and
that such an expenditure was beneficial to the union established a valid
defense.137’
FEDERALNEXUS

To establish federal jurisdiction, many federal criminal statutes re
quire that the proscribed conduct have a nexus with interstate
commerce.1379
1380 Defendants often challenge lower court findings of suffi
cient nexus for convictions based on such statutes and have raised
constitutional attacks that the nexus required by the statute provides an
insufficient basis for the exercise of federal power. Courts consistently
have rejected these attacks by approving congressional determinations
that the proscribed conduct is sufficiently related to interstate
activity.1381 Defendants who have conceded the constitutional adequacy
of a statutory nexus prerequisite have averred that their conduct failed to
satisfy that statutory requirement. Reading the underlying statutes
broadly, most circuits reject such claims, either finding satisfaction of
the nexus requirement1382 or holding that the prosecution need not es

1379. Id. at 671 (defendant leased and maintained car for another union official at
union’s expense).
1380. See, e.g., 18 U.S.C. § 659 (1970) (unlawful theft, embezzlement, or possession of
goods from vehicles or facilities in interstate commerce); Omnibus Crime Control and Safe
Streets Act of 1968, § 902,18 U.S.C. § 922 ( 1970) (convicted felon’s purchase or possession
of firearm shipped in interstate commerce); 18 U.S.C. § 1343 (1970) (use of interstate
communication systems in connection with fraudulent scheme); Hobbs Act, 18 U.S.C. §
1951 (1970) (extortion or robbery interfering with interstate commerce); Travel Act, 18
U.S.C. § 1952 ( 1970) (travel or use of facility in interstate commerce while intending to and
subsequently performing certain illegal acts); Organized Crime Control Act of 1970, §
803(a), 18 U.S.C. § 1955 (Supp. Ill, 1973) (large scale gambling illegal under state law);
Organized Crime Control Act of 1970, § 901(a), 18 U.S.C. § 1962 (1970) (acquisition of
enterprise affecting interstate commerce through racketeering proceeds); 18 U.S.C. § 2312
(1970) (interstate transportation of stolen vehicle); 18 U.S.C. § 2314 (1970) (interstate
transportation of stolen goods); 18 U.S.C. § 2315 (1970) (sale or receipt of stolen goods in
interstate commerce); 18 U.S.C. App. § 1202(a)(1) (1970) (convicted felon’s receipt,
possession or transportation of firearm in interstate commerce).
1381. See United States v. Cappetto, 502 F.2d 1351, 1356 (7th Cir. 1974), cert, denied,
420 U.S. 925 (1975), citing Perez v. United States, 402 U.S. 146, 149-57 (1971) (anti
racketeering statue upheld on ground that proceeds often used to finance organized
crime’s interstate activities); United States v. Wac, 498 F.2d 1227, 1229 (6th Cir. 1974)
(gambling as class of activities has interstate impact; prosecution need not show par
ticular interstate activities of particular person or group of persons); United States v.
Mason, 494 F.2d804,807 (7th Cir.), cert. denied, 419 U.S. 994 (1974) (same).
1382. See, e.g., United States v. LeFaivre, 507 F.2d 1288, 1290-94 (4th Cir. 1974), cert,
denied, 420 U.S. 1004 ( 1975) (cashing of out-of-state checks as payment of gambling debts
constitutes use of facility in interstate commerce); United States v. Barrett, 504 F.2d 629,
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tablish the connection in cases involving conduct that, taken as a whole,
affects interstate commerce.1383 The courts have upheld federal con
victions for extortion or robbery affecting interstate commerce based on
attenuated connections with interstate commerce.1384
The Fifth Circuit this term considered what conduct will satisfy the
nexus requirement of the federal mail fraud statute, which proscribes use
of the mails to execute a fraudulent scheme.13851386
1387
In United States v.
Shepherd'366 and United States v. Constant1367 the court found a bank’s
use of the mails to collect on checks deposited by defrauding customers
sufficiently instrumental to the success of the schemes to satisfy the
nexus requirement.13881389
The court distinguished the factual situation
faced last term by the Supreme Court in United States v. Maze,'3™ in
which the Court held that use of a stolen credit card at motels does not

630-32 (6th Cir. 1974), cert, granted, 420 U.S. 923 (1975) (convicted felon receiving firearm
from Kentucky retailer who had received it from North Carolina receives firearm in inter
state commerce); United States v. Pamess, 503 F.2d 430, 439 (2d Cir. 1974), cert, denied,
419 U.S. 1105 (1975) (use of racketeering monies to acquire foreign business satisfies re
quirement of acquiring enterprise affecting commerce). But see United States v. Cassity,
509 F.2d 682,683 (9th Cir. 1974) (per curiam), quoting United States v. Bass, 404 U.S. 336,
350 (1971) (shipment of gun from Massachusetts to California six years earlier insufficient
nexus for crime of possession, not receipt, in interstate commerce).
1383. See, e.g., United States v. Calhoun, 510 F.2d 861, 869-70 (7th Cir.), cert, denied,
421 U.S. 950 (1975) (prosecution need not show specific connection with interstate
commerce but need only show firearm received by felon previously transported in inter
state commerce); United States v. Wac, 498 F.2d 1227, 1229 (6th Cir. 1974) (prosecution
not required to show particular gambling operation had effect on interstate commerce);
United States v. Manson, 494 F.2d 804, 807 (7th Cir.), cert, denied, 419 U.S. 994 (1974)
(same).
1384. See, e.g., United States v. Starks, 515 F.2d 112,124 (3d Cir. 1975) ($500 extortion
would diminish tavern’s ability to purchase liquor originating in interstate commerce);
United States v. Pearson, 508 F.2d 595, 597 (5th Cir. 1975) (per curiam) (registration cards
showing robbed hotel had out-of-state guests establishes interstate nexus); United States
v. Braasch, 505 F.2d 139,147 (7th Cir. 1974), cert, denied, 421 U.S. 910 (1975) (vice squad’s
acceptance of illegal payments from taverns dependent on interstate commerce for portion
of alcohol supply violates federal statute); United States v. Irali, 503 F.2d 1295,1298-1299
(7th Cir. 1974), cert, denied, 420 U.S. 990 (1975) ($150 extortion attempt could have
delayed opening of bar using interstate supplies; middlemen distributors did not break
nexus); United States v. Staszcuk, 502 F.2d 875, 878-79 (7th Cir. 1974) (city official’s
acceptance of payment for not opposing rezoning application established nexus since re
zoning created demand for construction materials passing through interstate commerce);
United States v. Amato, 495 F.2d 545, 548 (5th Cir.), cert, denied, 419 U.S. 1013 (1974)
(extortion of family restaurant affects interstate commerce since restaurant’s suppliers
handled some interstate products); 18 U.S.C. § 1951 (1970).
1385. 18 U.S.C. § 1341 (1970).
1386. 511 F.2d 119 (5th Cir. 1975).
1387. 501 F.2d 1284 (5th Cir. 1975), cert, denied, 420 U.S. 910 (1975).
1388. See 511 F.2d at 122; 501 F.2d at 1291.
1389. 414 U.S. 395 (1974); see 511 F.2d at 121-22; 501 F.2d at 1290-91.
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violate the statute because the motel owners’ mailing of invoices to credit
card companies is not sufficiently related to the proscribed scheme.1390
Emphasizing the Supreme Court’s finding in Maze that use of the mails
fulfilled a purely bookkeeping function,1391 the Fifth Circuit considered
use of the mails in Constant and Shepherd essential to the success of the
scheme.1392
In cases where the prosecution has established the proper statutory
nexus, defendants have contested convictions on another ground: that
they lacked personal knowledge of the interstate character of their con
duct. The appellate courts have rejected the knowledge requirement for
many, but not for all, substantive offenses.1393 In United States v.
Feola'”4 the Supreme Court settled one of several conflicts among the cir
cuits regarding whether certain conspiracy convictions require such
knowledge1395 by ruling that a conviction for conspiracy to assault a fed
eral officer or for the underlying substantive offense does not require

1390. 414 U.S. at 399-405.
1391. Id. at 402. But see id. at 414 (White, J., with Burger, C.J., Brennan & Blackmun,
JJ., dissenting) (mails contributed to scheme’s success due to time-consuming processing
of credit card invoices by mail).
1392. 511 F.2dat 120-22; 501 F.2dat 1290-91.
1393. Compare United States v. LeFairvre, 507 F.2d 1288, 1297 (4th Cir. 1974), cert,
denied, 420 U.S. 1004 (1975) (gamblers need not know cashed checks would move through
interstate banking system) and United States v. Gupton, 495 F.2d 550, 551 (5th Cir. 1974)
(conscious purpose to obstruct interstate commerce not essential to crime of extortion
interfering with interstate commerce) with United States v. Cummings, 507 F.2d 324, 32930 (8th Cir. 1974) (statute expressly requires knowledge of interstate transportation of
gambling devices) and United States v. Johnson, 504 F.2d 622, 626-27 (7th Cir. 1974) (per
curiam) (Government must show knowledge of reasonable forseeability of interstate
transportation of fraudulent security).
1394. 420 U.S. 671 (1975).
1395. Compare United States v. Alsondo, 486 F.2d 1339, 1343-44 (2d Cir. 1973), rev'd
sub nom. United States v. Feola, 420 U.S. 671 (1975) (facts establishing federal nexus not
merely jurisdictional but constitute element of crime of which defendant must be aware)
with United States v. LaFaivre, 507 F.2d 1288, 1299 (4th Cir. 1974), cert, denied, 420 U.S.
1004 (1975) (knowledge of interstate movement of checks not necessary element of con
spiracy to violate Travel Act if such knowledge not part of mens rea requirements of
substantive offense) and United States v. Roselli, 432 F.2d 879, 891 (9th Cir. 1970)
(knowledge of interstate relationship not required for conspiracy conviction). See also
United States v. Pepe, 512 F.2d 1129, 1132 (3d Cir. 1975) (defendant must know of juris
dictional element that five associates involved in gambling conspiracy); United States v.
Papadakis, 510 F.2d 287, 296 (2d Cir.), cert, denied, 421 U.S. 950 (1975) (in conspiracy to
obstruct justice, prosecution established defendant had reason to know federal character
of investigated crimes); United States v. John, 508 F.2d 1134, 1144-45 (8th Cir. 1975)
(Government must show knowledge of use of interstate facility for conspiracy to violate
Travel Act conviction); United States v. Smith, 502 F.2d 1250, 1255 (5th Cir. 1974)
(conspiracy to receive stolen property requires showing that reasonable person would have
anticipated goods might have been stolen while in course of interstate transportation).
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proof that the defendant knew of the victim’s federal status.1396 jn
contrast to Judge Learned Hand’s opinion in United States v.
Crimmins,'™1 requiring knowledge of interstate elements in any prose
cution for conspiracy to commit a substantive offense,1398 the Court in
Feola reasoned that the Government need not show knowledge of the
facts establishing the federal nexus to prove a conspiracy if the mens rea
requirement for the underlying substantive offense does not require such
knowledge.1399 The Court cautioned, however, against reading its
decision to mean that knowledge of the federal character of one’s conduct
is always irrelevant.1400
CONSPIRACY

Before an individual may be convicted for conspiracy under the federal
conspiracy statutes,1401 the Government must adduce evidence of an
agreement by two or more parties to commit an illegal act1402 and

1396. 420 U.S. at 684,696; see 18 U.S.C. § 111 (1970) (assault on federal officer).
1397. 123 F.2d271 (2d Cir. 1941).
1398. Id. at 272-74 (although knowledge of facts establishing interstate nexus may not
be required for substantive offense of transporting securities in interstate commerce,
knowledge of interstate element required for conspiracy to commit substantive offense).
1399. 420 U.S. at 686-96. The Court in Feola agreed with Judge Hand that the essence of
conspiracy law precludes punishment for acts beyond the scope of agreement but
concluded that for the offense in question the facts comprising the jurisdictional rela
tionship were details of minor importance. Id. at 692-93.
1400. Id. at 695-96.
1401. 18 U.S.C. §§ 371,372,956 (1970).
1402. United States v. Feola, 420 U.S. 671, 674 (1975); see, e.g., United States v. Del
Toro, 513 F.2d 656, 663 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3648 (U.S. Apr.
26, 1975) (No. 74-1351) (recorded conversations between conspirators and Model Cities
administrator, a coconspirator turned informant, establish agreement to defraud the
United States); United States v. Aloi, 511 F.2d 585, 592 (2d Cir. 1975) (agreement to
violate securities laws established by testimony of coconspirator); United States v.
Quintana, 508 F.2d 867, 879 (7th Cir. 1975) (wiretap evidence of conversations and other
evidence of negotiations between conspirators to procure and sell drugs to federal agents
show agreement between two conspirators); United States v. Smith, 504 F.2d 560, 561
(5th Cir. 1974) (evidence of street sales of narcotics by several conspirators and series of
heroin purchases establish agreement to possess and distribute drugs). Some courts
require a showing of a defendant’s stake in the venture as part of the element of agree
ment. See United States v. Johnson, 513 F.2d 819, 823 (2d Cir. 1975) (defendant merely
passenger in car containing drugs has no stake in conspiracy); United States v. Brown,
495 F.2d 593, 596-97 (1st Cir.), cert, denied, 419 U.S. 965 (1974) (defendant who knowingly
agreed to purchase forged Treasury notes for his later use has stake in venture). Requiring
a stake in the venture more properly may relate to an individual’s participation in a con
spiracy and not to the existence of an agreement. See notes 1406-08 infra and
accompanying text.
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evidence of an overt act committed in furtherance of the conspiracy.1403
Because of the requirement for concert of action, courts usually will not
uphold a single conspirator’s conviction if all alleged coconspirators are
acquitted.1404 A court will sustain a defendant’s conspiracy conviction
despite acquittal of all other parties specifically named in the indictment,
however, only if the Government alleges that the conspiracy included un
named or unindicted individuals and the jury could conclude that the de
fendant conspired with the unnamed or unindicted parties.1405

The Government is not required to present direct evidence of a formal agreement by the
parties; proof of an informal agreement, whereby all parties work together with a single
design for the accomplishment of a common purpose, may be inferred from the conduct
and relationship of the parties and will support a conspiracy prosecution. See United
States v. Miller, 508 F.2d 444, 448 (7th Cir. 1974) (agreement to transport stolen vehicles
in interstate commerce supported by eyewitness accounts of theft and conspirators’ at
tempt to eradicate fingerprints from vehicle); United States v. Goodson, 502 F.2d 1303,
1305 (5th Cir. 1974) (inference of agreement to defraud United States supported by de
fendants’ division of stolen government checks for purpose of negotiation; conviction
reversed on other grounds); United States v. Mendez, 496 F.2d 128, 130 (5th Cir. 1974)
(party’s association with defendant and knowledge of actions not sufficient to infer
agreement or participation in conspiracy).
The agreement element of conspiracy is often the feature distinguishing conspiracy from
the crime of aiding and abetting. See United States v. Wiebold, 507 F.2d 932, 933-34 (8th
Cir. 1974) (defendant properly convicted of aiding and abetting distribution of LSD and
acquitted of conspiracy where no agreement shown).
1403. See, e.g., United States v. Sperling, 506 F.2d 1323, 1342 (2d Cir. 1974), cert,
denied, 420 U.S. 962 (1975) (overt act requirement in prosecution for conspiracy to violate
narcotics law satisfied by series of substantive criminal charges including distributing nar
cotics); United States v. Williams, 503 F.2d 50, 54 (6th Cir. 1974) (act of emptying plastic
bags into toilet satisfies overt act requirement of prosecution for conspiracy to possess
narcotics with intent to distribute, but no conspiracy because no evidence of agreement).
Each member of the conspiracy need not perform an overt act. See United States v.
Robinson, 503 F.2d 208, 213 (7th Cir. 1974), cert, denied, 420 U.S. 949 (1975) (absence of
several conspirators during killings in furtherance of conspiracy to deprive victims of due
process does not bar use of killings as overt acts); United States v. Menichino, 497 F.2d
935, 942 (5th Cir. 1974) (coconspirators concealment of narcotics and attempt to enter
United States with them overt acts in furtherance of conspiracy to import and distribute
narcotics). The overt act need not be a criminal act. See, e.g., United States v. Winter, 509
F.2d 975, 982 (5th Cir. 1975) (boarding vessel, arriving at pier, entering building each satis
fies overt act requirement in conspiracy to import marijuana); United States v. Polizzi,
500 F.2d 856, 875 (9th Cir. 1974), cert denied, 419 U.S. 1120 (1975) (noncriminal violation
of state gaming commission regulations sufficient overt act in conspiracy to violate federal
racketeering statute). The commission of a single overt act within the territorial limits of
the United States is sufficient to confer federal jurisdiction over the conspiracy if its
design is to have criminal effects within the country. See United States v. Winter, supra at
980 (noncriminal overt act within its jurisdiction gives court jurisdiction over conspiracy
to import marijuana despite continuing absence of contraband and alien defendants).
1404. See United States v. Williams, 503 F.2d 50, 54 (6th Cir. 1974) (conspiracy to
possess narcotics with intent to distribute).
1405. See United States v. Robinson, 503 F.2d 208, 213 (7th Cir. 1974), cert, denied, 420
U.S. 949 (1975) (murder conspiracy conviction upheld despite acquittal of alleged trigger
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Each conspirator must knowingly1406 and intentionally1407 participate
in the conspiracy; an individual who merely acknowledges, approves, or
acquiesces in the object or purpose of the conspiracy but who does not
agree to cooperate in the illegal scheme cannot be prosecuted as a co
conspirator.1408 A conspirator does not have to know all other con
spirators1409 or participate in or even have knowledge of all acts taken in

man since jury able to infer defendant conspired with other persons); United States v.
Falco, 496 F.2d 1359, 1361 (5th Cir. 1974) (defendant’s conviction on indictment alleging
conspiracy with named and unnamed parties upheld despite prior acquittal of all named
parties); United States v. Mendez, 496 F.2d 128, 130 (5th Cir. 1974) (conviction for
conspiracy to possess marijuana with intent to distribute reversed where evidence insuf
ficient to link unindicted coconspirator to agreement; remand for new trial to determine
whether defendant may have conspired with unnamed party).
1406. See, e.g., United States v. Aloi, 511 F.2d 585, 592-93 (2d Cir. 1975) (knowledge of
illegality of stock sale required in securities conspiracy to unlawfully, willfully, and
knowingly violate securities law); United States v. Lozano, 511 F.2d 1, 4 (7th Cir. 1975)
(conspiracy to violate immigration law requires that defendant know visa procured
fraudulently); United States v. Johnson, 504 F.2d 622, 626 (7th Cir. 1974) (conspiracy to
transport stolen and falsely made money orders in interstate commerce requires
knowledge that money orders not genuine).
1407. See, e.g., United States v. Feola, 420 U.S. 671, 692 (1975) (intent to assault);
United States v. Johnson, 513 F.2d 819, 823-24 (2d Cir. 1975) (conviction of car passenger
having knowledge of but no intent to participate in driver’s drug smuggling scheme
improper); United States v. Quintana, 508 F.2d 867, 881 (7th Cir. 1975) (mere possession
of heroin and opportunity to join drug conspiracy insufficient proof of intent to par
ticipate). In order to convict an individual of conspiracy, the Government must show that
the defendant possessed at least the level of intent required for the substantive offense.
See United States v. Feola, supra at 692 (knowledge of victim’s status not required for
conviction for conspiracy to assault federal officer where knowledge not necessary for sub
stantive offense); United States v. Tavoularis, 515 F.2d 1070, 1074 (2d Cir. 1975)
(knowledge that Treasury bills stolen from bank necessary for conspiracy conviction
where same knowledge required for substantive offense); United States v. Pepe, 512 F.2d
1129, 1131-32 (3d Cir. 1975) (conviction for conspiracy to violate federal gambling statute
requires proof that defendant contemplated venture would have at least five participants
even though not required for conviction for substantive crime); United States v.
Friedman, 506 F.2d 511, 516 (8th Cir. 1974), cert, denied, 421 U.S. 1004 (1975)
(requirement of specific intent for substantive offense and conspiracy to violate obscenity
law satisfied by knowledge of contents of obscene material and intent to distribute).
1408. See United States v. Quintana, 508 F.2d 867, 880 (7th Cir. 1975) (knowledge of
and proximity to narcotics sale insufficient to support drug conspiracy conviction);
United States v. Williams, 503 F.2d 50, 54 (6th Cir. 1974) (knowledge of presence of drugs
belonging to father insufficient to show participation in conspiracy); United States v.
Mendez, 496 F.2d 128, 130 (5th Cir. 1974) (association with husband-conspirator and
knowledge of activities insufficient to show participation in drug conspiracy).
1409. See, e.g., United States v. Mayes, 512 F.2d 637, 642 (6th Cir.), cert, denied, 422
U.S. 1008 (1975) (single large car theft conspiracy operating in ten states); United States
v. Rodriguez, 509 F.2d 1342, 1348 (5th Cir. 1975) (single large drug conspiracy); United
States v. Sperling, 506 F.2d 1323, 1340 (2d Cir.1974), cert, denied, 420 U.S. 962 (1975)
(single large drug conspiracy).
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furtherance of the common scheme.1410 In United States v. Brasseaux,1411
for example, the defendant appealed his conviction for conspiracy to ob
struct justice by preventing a witness from testifying before a grand jury
and aiding the witness in giving false trial testimony. Emphasizing that
he had no knowledge of and did not participate in the second object of the
conspiracy, aiding the witness to give false testimony, the defendant
sought reversal of his conviction.1412 The Fifth Circuit rejected the de
fendant’s claim that the charge involved two distinct conspiracies, con
cluding that the evidence demonstrated that the defendant participated
in the scheme with full knowledge of its general purpose1413 and that the
Government was not required to show the defendant knew of every detail
of the conspiracy.1414
An individual’s knowing participation in a conspiracy need not be
shown by direct evidence and may be inferred from circumstantial
proof.1415 Although the circuit courts will not reverse a finding of par
ticipation if the record contains even slight evidence of the defendant’s
involvement,1416 the Government cannot satisfy its burden of proving

1410. See, e.g., United States v. Mayes, 512 F.2d 637, 642 (6th Cir.), cert, denied, 422
U.S. 1008 (1975) (multi-state car theft conspiracy involving division of labor in preparing
cars for sale); United States v. Rodriguez, 509 F.2d 1342, 1348 (5th Cir. 1975) (conviction
of defendant who knew of and agreed to further primary purposes of conspiracy to sell and
distribute cocaine but unaware of details of plan sustained); United States v. Quintana,
508 F.2d 867, 879 (7th Cir. 1975) (participation in all drug sales not necessary to establish
membership in large drug conspiracy); United States v. Lawson, 507 F.2d 433, 439 (7th
Cir. 1974), cert, denied, 420 U.S. 1004 (1975) (defendant’s knowledge of essential objective
of plan to import and sell cocaine sufficient for conspiracy conviction); United States v.
Wilson, 500 F.2d 715, 724 (5th Cir. 1974) (limited participation only at inception of
conspiracy to purchase and operate banks unlawfully sufficient for conviction); United
States v. Felts, 497 F.2d 80, 82 (5th Cir.) (per curiam), cert, denied, 419 U.S. 1051 (1974)
(proof of participation in each illegal sale unnecessary for conviction of conspiracy to
possess and distribute heroin).
1411. 509 F. 2d 157 (5th Cir. 19751412. Id. at 160.
1413. Id.
1414. Id. at 160 n.3.
1415. See, e.g., United States v. Westover, 511 F.2d 1154, 1156-57 (9th Cir. 1975);
United States v. Aloi, 511 F.2d 585, 592 (2d Cir. 1975); United States v. John, 508 F.2d
1134, 1144-45 (8th Cir. 1975), cert, denied, 421 U.S. 962 (1975); United States v. Sanchez,
508 F.2d 388, 393 (5th Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3662 (U.S. June 17,
1975) (No. 74-1391); United States v. Rizzuto, 504 F.2d 419, 420 (2d Cir. 1975); United
States v. Maslanka, 501 F.2d 208, 216 (5th Cir. 1974); United States v. Polizzi, 500 F.2d
856, 904-06 (9th Cir. 1974), cert, denied, 419 U.S. 1120 (1975); United States v. Prince, 496
F.2d 1289,1291-93 (5th Cir. 1974), cert, denied, 419 U.S. 1107(1975).
1416. See, e.g., United States v. Mayes, 512 F.2d 637, 645-48 (6th Cir.), cert, denied, 422
U.S. 1008 (1975) (evidence that two defendants with knowledge of conspiracy bought
stolen automobiles and a third defendant arranged to have auto stolen sufficient finding of
participation by all three defendants in conspiracy to transport stolen cars interstate);

400

The Georgetown Law Journal

[Vol. 64:167

that a defendant participated in a conspiracy merely by establishing his
presence at the scene of an illegal act or his association with the con
spirators;1417 additional circumstantial evidence of the defendant’s par
ticipation must be shown.1418
United States v. Wayman, 510 F.2d 1020, 1026 (5th Cir. 1975) (record reveals more than
slight evidence to support finding of participation in conspiracy to perpetrate fraud);
United States v. Brasseaux, 509 F.2d 157, 161 (5th Cir. 1975) (slight evidence proper
standard for appellate court review though not for jury instruction, but error cured by
other instructions); United States v. Maslanka, 501 F.2d 208, 215-16 (5th Cir. 1975)
(evidence defendant supplied boat and was present at scene of crime sufficient to show
participation in conspiracy to smuggle drugs); United States v. Wilson, 500 F.2d 715, 727
(5th Cir. 1974) (participation in conspiracy to purchase and operate banks unlawfully
properly based on evidence of false financial statements made to secure loans); United
States v. Fiorito, 499 F.2d 106, 110 (7th Cir. 1974) (conviction reversed where even slight
evidence not found supporting participation in drug conspiracy).
1417. See, e.g., United States v. Johnson, 513 F.2d 819, 822-24 (2d Cir. 1975)
(association with close friend known to be on probation and presence in friend’s car when
drugs found insufficient to establish participation in drug conspiracy); United States v.
Quintana, 508 F.2d 867, 879-81 (7th Cir. 1975) (presence during two conspiratorial
meetings insufficient for participation in drug conspiracy); United States v. Baker, 499
F.2d 845, 848-49 (7th Cir.), cert, denied, 419 U.S. 1071 (1974) (association with
conspirators and presence as driver to and from drug transaction insufficient for
participation in drug conspiracy); United States v. Johnson, 504 F.2d 622, 629 (7th Cir.
1974) (association with conspirators and knowledge of illegal activity insufficient to es
tablish participation in Travel Act conspiracy).
1418. See, e.g., United States v. Armocida, 515 F.2d 29,46 (3d Cir. 1975) (association in
addition to meeting with drug supplier and receiving suitcase allegedly containing heroin
sufficient to show participation in conspiracy to distribute heroin); United States v.
Westover, 511 F.2d 1154, 1157 (9th Cir. 1975) (association and presence at time of arrest
plus control over automobile used to transport contraband medicine sufficient for
participation in conspiracy to smuggle merchandise); United States v. Aloi, 511 F.2d 585,
593, 596 (2d Cir. 1975) (association, presence, and participation at conspiratorial meetings
and financial interest in distribution of illegal profits establishes participation of one
defendant in conspiracy to violate securities laws; participation of second defendant based
on association and key phone conversation with coconspirator and transfers of proceeds);
United States v. Sanchez, 508 F.2d 388, 393 (5th Cir. 1975), petition for cert, filed, 43
U.S.L.W. 3662 (U.S. June 17, 1975) (No. 74-1391) (association, continual presence at
critical conspiratorial activities, and timely telephone calls to other conspirators sufficient
to show participation in conspiracy to import and distribute cocaine); United States v.
Prieto, 505 F.2d 8, 11 (5th Cir. 1974) (association with conspirators, presence, and
assurance to buyer of quality of cocaine shows participation of one defendant;
participation of second defendant established by association plus statement indicating
knowledge of conspiratorial plans and identification by other conspirator of source of
cocaine); United States v. Rizzuto, 504 F.2d 419, 420 (2d Cir. 1975) (proximity to site of
drug sale, timely visits to coconspirator’s hotel room, and incredible explanation of
presence for long period just before drugs intercepted sufficient to show participation in
conspiracy to distribute heroin); United States v. Mallah, 503 F.2d 971, 975-76 (2d Cir.
1974), cert, denied, 420 U.S. 995 (1975) (association as bookmaker, conversations with co
conspirators regarding narcotics, proximity to scene of transfer of proceeds from drug
sale, and flight after arrest of coconspirators sufficient to show participation in drug con
spiracy); United States v. Yaniz-Cremata, 503 F.2d 963, 964 (5th Cir. 1974) (association
and provision of materials for diluting cocaine sufficient for participation in conspiracy to
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Members of a conspiracy face potentially broad liability. A person may
be convicted of conspiracy regardless of the point at which he joins the
illegal scheme,141’ and his membership in the conspiracy will continue
until either he affirmatively withdraws*
1420 or the conspiracy itself termin
1419
ates.1421 Moreover, each participant in a conspiracy is liable for the sub
stantive offenses committed by coconspirators in furtherance of the con
spiracy without regard to his participation in such acts.1422 In applying
conspiracy principles to a multi-party mail fraud scheme, the Seventh
distribute cocaine); United States v. Santana, 503 F.2d 710, 715 (2d Cir.), cert, denied, 419
U.S. 1053 (1974) (participation in drug conspiracy established by showing of association
plus attendance at meetings with buyer and seller and personal importation and delivery
of heroin); United States v. Polizzi, 500 F.2d 856, 904-06 (9th Cir. 1974), cert, denied, 419
U.S. 1120 (1975) (association in addition to involvement in transfer of large sums of money
and participation in key events of conspiracy sufficient to show participation in conspiracy
to violate Travel Act); United States v. Jiminez, 496 F.2d 288, 290 (5th Cir. 1974), cert,
denied, 420 U.S. 979 ( 1975) (association and presence as armed lookout during drug trans
action show participation in conspiracy to distribute narcotics); United Sates v. Brown,
495 F.2d 593, 596-97 (1st Cir.), cert, denied, 419 U.S. 965 (1974) (association, presence, and
statement of defendant showing request for identifications to facilitate illegal check
cashing sufficient for participation in conspiracy to utter forged Treasury checks).
1419. See United States v. Quintana, 508 F.2d 867, 879 (7th Cir. 1975); United States v.
Wilson, 500 F.2d 715, 727 (5th Cir. 1974) (late joiner of illegal bank purchase scheme
liable). See also United States v. Freeman, 498 F.2d 569, 575-76 (2d Cir. 1974) (defendant’s
harboring and assisting conspirators after conspiracy failed does not render him liable for
conspiracy).
1420. See United States v. Mayes, 512 F.2d 637, 642 (6th Cir.), cert, denied, 422 U.S.
1008 (1975) (dictum); cf. United States v. Cohen, 516 F.2d 1358, 1364 (8th Cir. 1975)
(participant in mail fraud scheme Hable for illegal acts of other members of scheme
committed after his arrest; withdrawal not estabhshed by mere fact of incarceration).
1421. See United States v. Mayes, 512 F.2d 637, 642 ( 6th Cir.), cert, denied, 422 U.S.
1008 (1975); c/. United States v. Reynolds, 511 F.2d 603, 607 (5th Cir. 1975) (defendant’s
purchases of narcotics subsequent to actual importation sufficient to connect him with
conspiracy to import; conspiracy to import cocaine does not terminate when narcotics
cross border); United States v. Guajardo, 508 F.2d 1093,1095 (5th Cir. 1975) (per curiam)
(evidence of loading narcotics into truck after importation may be used to show existence
of conspiracy to import narcotics; conspiracy does not end at border).
1422. Pinkerton v. United States, 328 U.S. 640, 647 (1946); see United States v.
Brasseaux, 509 F.2d 157,161 (5th Cir. 1975) (defendant bound by acts of coconspirators in
preventing material witness from testifying although direct participation limited to
harboring witness for few days); United States v. Prieto, 505 F.2d 8, 11 (5th Cir. 1974)
(conspirator’s substantive drug conviction upheld although substantive offense commited
by coconspirator); United States v. Wilson, 500 F.2d 715, 727 (5th Cir. 1974) (defendant
who joined illegal bank acquisition conspiracy after unlawful acquisition of one bank
bound by past activities of coconspirators in acquiring bank even if activities unknown to
him); cf. United States v. Joyce, 499 F.2d 9, 16-17 (7th Cir.), cert, denied, 419 U.S. 1031
(1974) (court joins six other circuits in holding members of multi-member mail fraud
scheme Hable for substantive mailing offenses by other members in furtherance of
scheme). See also United States v. Freeman, 498 F.2d 569,575-76 (2d Cir. 1974) (reversalof
defendant’s conspiracy conviction mandates reversal of convictions for substantive
offenses committed by aUeged coconspirators). The prosecution may use evidence of a con
spirator’s actions that occurred prior to the date prescribed by the statute of limitations to
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Circuit this term in United States v. Knippenberg'423 rejected the govern
ment’s argument that the defendant could be convicted of substantive of
fenses committed by other members of the conspiracy before he joined
the unlawful scheme.1423
1424 Although the court admitted that joining a con
spiracy subjects the late joiner to some consequences of earlier activity
by coconspirators, it reversed the defendant’s convictions for sub
stantive offenses, reasoning that he had not ratified and had not become
liable for prior criminal acts by joining the conspiracy.1425
Section JL955 of title 18 of the United States Code proscribes illegal
gambling businesses that involve five or more persons.14261427
This term in
Iannelli v. United States1421 the Supreme Court resolved a conflict
among the circuits concerning the applicability of Wharton’s Rule1428 to
simultaneous prosecutions for violation of section 1955 and conspiracy to
commit the same offense.1429 The Court refused to find the Rule controll
ing and sustained the defendants’ convictions of both the substantive
show the existence of a conspiracy or scheme that falls within the statutory period. See
United States v. Ashdown, 509 F.2d 793, 798 (5th Cir. 1975), petition for cert, filed, 43
U.S.L.W. 3676 (U.S. May 14, 1975) (No. 74-1424) (acts occurring five years before
prosecution properly admitted to prove ongoing mail fraud scheme).
1423. 502 F.2d 1056 (7th Cir. 1974).
1424. Id. at 1059 & n.3, citing Levine v. United States, 383 U.S. 265, 266 (1966) (per
curiam) (concession by Solicitor General that individual not liable for substantive offenses
committed by members of conspiracy before individual joined agreement); see id.
(conspiracy principles apply to multi-member mail fraud scheme even though no formal
conspiracy charged); United States v. Joyce, 499 F.2d 9,16-17 (7th Cir. 1974) (same).
1425. 502 F.2d at 1059-60.
1426. 18 U.S.C. § 1955 (1970). Section 1955 further defines an illegal gambling business
as a gambling business which violates state law and which remains in operation for 30 days
or has a gross revenue of $2000 in any single day. id. § 1955(b)(1).
1427. 420 U.S. 770 (1975) (5-4 decision).
1428. Essentially the Rule states: An agreement by two persons to commit a particular
crime cannot be prosecuted as a conspiracy when the crime is of such a nature as to neces
sarily require the participation of two persons for its commission. 1 R. Anderson,
Whartons Criminal Law and Procedure § 89, at 191 (1957); see 2 F. Wharton,
Criminal Law § 1604, at 1862 (12th ed. 1932) (classic statement of Rule).
1429. 420 U.S. at 770; see 18 U.S.C. § 371 (1970) (general conspiracy statute). Prior to
Iannelli, the Seventh Circuit had cited the Rule as controlling and barred simultaneous
convictions after concluding the elements of conspiracy and the substantive offense were
identical. See United States v. Manson, 494 F.2d 804, 808 (7th Cir.), cert, denied, 419 U.S.
994 (1974). Other circuits had concluded that the rule did not preclude dual convictions but
had differed as to the reason. The Second and Third Circuits had reasoned that the third
party exception to Wharton’s Rule, which sanctions conviction for conspiracy if the
number of conspirators exceeds the number of persons necessary for the commission of the
substantive offense, allows dual convictions. See United States v. Iannelli, 477 F.2d 999,
1002 (3d Cir. 1973), affd, 420 U.S. 770 (1975) (more than five conspirators); United States
v. Becker, 461 F.2d 230, 234 (2d Cir. 1972), vacated and remanded on other grounds, 417
U.S. 903 (1974) (seven conspirators); R. Anderson, supra note 1428, § 89, at 193 (third
party exception). But see United States v. Hunter, 478 F.2d 1019, 1026 (7th Cir.), cert.
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offsense and conspiracy.1430 Reasoning that Wharton’s Rule has vitality
only as a judicial presumption to be applied in the absence of contrary
congressional intent,1431 the Court concluded that since Congress clearly
intended to punish the two offenses separately, the defendants’ con
spiracy to violate section 1955 would not merge into their commission of
the substantive offense.1432 The Court buttressed its rejection of
Wharton’s Rule by distinguishing the type of cases that traditionally call
for application of the rule; in that class of cases the immediate con
sequences of the crime rest only on the parties, but violations of section
1955 pose distinct threats to society.1433 Three Justices disagreed with
the Court’s finding that the two offenses were sufficiently dissimiliar to
disregard the Rule and maintained that simultaneous prosecutions
should not be sanctioned; 1434 section 1955 itself is directed at the con
certed activity involved in a gambling business and the elements of con
spiracy invariably will be present when the statute is violated.1435
A defendant may challenge his conspiracy conviction on the ground
that he participated, not in the single conspiracy alleged in the indict

denied, 414 U.S. 857 (1973) (third party exception inapplicable because conspiracy and
substantive offense identical). The Fourth and Fifth Circuits reached a similar result but
reasoned that the five-party requirement of section 1955 is only a jurisdictional pre
requisite and that the two offenses are not identical since the substantive offense could be
proved without showing an agreement by the parties. See United States v. Robertson, 504
F.2d 289, 293 (5th Cir. 1974), cert, denied, 421 U.S. 913 (1975); United States v. Pacheco,
489 F.2d 554, 559 (5th Cir. 1974), cert, denied, 421 U.S. 909 (1975).
1430. 420 U.S. at 790-91.
1431. Id. at 782.
1432. Id. at 786-91. In its analysis of section 1955’s legislative history, the Court
stressed Congress’s awareness of the difference between conspiracies and the underlying
substantive offenses and found persuasive its failure specifically to prohibit multiple
convictions. Id. at 788. The Court also concluded that the five-person requirement of
section 1955 serves merely to avoid federal intervention into the prosecution of smaller
gambling operations that are primarily of local or state concern. Id. at 789. Four Justices
disagreed with the majority’s reading of the legislative history and argued that since
Congress did not manifest clearly an intention that dual convictions be allowed, the
convictions should be reversed. See id. at 795 (Douglas, J., with Stewart and Marshall, JJ.,
dissenting); id. at 798 (Brennan, J., dissenting).
1433. Id. at 784-85. The Court further distinguished classic Wharton’s Rule of
fenses—such as adultery, incest, and dueling—from a violation of the gambling statute by
noting that ordinarily the Rule applies in cases where only the parties to the agreement are
parties who participate in commission of the substantive offense while section 1955
encompasses other individuals—the bettors. Id.
1434. Id. at 793-94 (Douglas, J., with Stewart & Marshall, JJ., dissenting); see id. at
785 n.17 (element of agreement required to prove conspiracy not statutorily required
element of substantive offense; substantive offense requires proof that defendants did
conduct gambling business but conspiracy demands no such proof).
1435. Id. at 795 (Douglas, J., with Stewart & Marshall, JJ., dissenting).
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ment, but in one of a cluster of small conspriacies,1436 but he must demon
strate that the variance between the conspiracy or conspiracies proved
prejudiced his substantial rights.14371438
This term the circuits generally re
jected defendants’ claims, concluding either that the defendant failed to
establish a variance between the allegation and proof438 or that no
1436. See United States v. Tramunti, 513 F.2d 1087, 1105-06 (2d Cir.), cert, denied,
_ U.S.__, 96 S. Ct. 54 (1975) (conviction sustained where record rebutted defendants’
claim that Government proved two independent drug conspiracies rather than single
conspiracy).
1437. See Kotteakos v. United Sates, 328 U.S. 750, 773 (1946) (convictions reversed
where substantial rights affected by government proof of eight separate conspiracies with
single common participant rather than one overall conspiracy as alleged); United States v.
Miley, 513 F.2d 1191,1207 (2d Cir. 1975) (conviction sustained because substantial rights
not impaired).
1438. See United States v. Mayes, 512 F.2d 637,642-43 (6th Cir.), cert, denied, 422 U.S.
1008 (1975) (proof that car theft conspiracy had numerous participants and continued over
long period of time did not establish existence of multiple conspiracies); United States v.
Aloi, 511 F.2d 585, 596 (2d Cir. 1975) (defendant’s association with core members of stock
swindle and role in distributing proceeds demonstrate involvement in overall, rather than
peripheral, conspiracy); United States v. Rodríguez, 509 F.2d 1342, 1348 (5th Cir. 1975)
(evidence sufficient for jury to find single, continuing conspiracy to buy cocaine where
defendant was agent of central conspirator, agreed to obtain information concerning drug
shipments, and handled mechanics of intercepted drug transaction); United States v.
Brasseaux, 509 F.2d 157, 160-61 (5th Cir. 1975) (harboring and transporting material
witness renders defendant part of overall conspiracy to obstruct justice); United States v.
John, 508 F.2d 1134,1145 (8th Cir.), cert, denied, 421 U.S. 962 (1975) (single conspiracy to
promote gambling business evidenced by record showing defendant acted with orders to
promote illegal gambling despite other evidence that conspirators also acted as inde
pendent bookmakers); United States v. Quintana, 508 F.2d 867, 879 (7th Cir. 1975)
(separate sales by members of drug ring do not constitute separate conspiracies where
sales made pursuant to continuing agreement); United States v. Felts, 497 F.2d 80,82 (5th
Cir.), cert, denied, 419 U.S. 1051 (1974) (single conspiracy to sell narcotics established
despite failure of all members to participate in individual sales); cf. United States v.
Wayman, 510 F.2d 1020, 1024-25 (5th Cir. 1975) (even assuming proof of peripheral
conspiracy, conviction upheld where overall conspiracy alleged in indictment also proved).
See also United States v. Goodson, 502 F.2d 1303, 1306 (5th Cir. 1974) (convictions for
conspiracy to forge or falsely make checks reversed because government’s proof only es
tablished conspiracy to endorse otherwise valid checks). Defendants have been unsuc
cessful in showing that distribution of drugs by two separate but interrelated business
operations constitutes separate conspiracies. See United States v. Tramunti, 513 F.2d
1087, 1105-06 (2d Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3677 (U.S. May 27, 1975)
(No. 74-19) (evidence of two spheres of operations operating as single business venture
with interaction of key members, mutual sources of supply, and use of common dis
tributors sufficient to warrant finding of single, loosely-knit drug conspiracy); United
States v. Sperling, 506 F.2d 1323, 1340 (2d Cir. 1974), cert, denied, 420 U.S. 962 (1975)
(conviction for single conspiracy sustained where two groups formed loose-knit combina
tion, each serving as customer and supplier for other).
In ruling on defendants’ claims of prejudicial variance, the Second Circuit this term
employed a presumption that an individual who purchases a large quantity of drugs knows
that he is participating in a wide-ranging venture, the success of which depends on others
whose identity he may not know. See United States v. Miley, 513 F.2d 1191, 1206-07 (2d
Cir. 1975) (single conspiracy not found where quantitites of drugs sold insufficient to
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prejudice resulted from the variance.1439 In the related area of multiple
conspiracy prosecutions, courts have rejected defendants’ arguments
that their conspiracy convictions should be reversed on double
jeopardy1440 or collateral estoppel1441 grounds because of previous prose
cutions for the same or related conspiracies; to assert such a defense suc

warrant imputation of knowledge); United States v. Tramunti, 513 F.2d 1087, 1112 (2d
Cir.), cert denied,___ U.S----- , 96 S. Ct. 54 (1975) (conviction of purchaser of two ounces
of heroin reversed because single purchase insufficient to invoke presumption that defend
ant had knowledge of, and hence, intent to participate in, large drug conspiracy); United
States v. Ortega-Alvarez, 506 F.2d 455, 457 (2d Cir. 1974) (per curiam), cert, denied,
_U.S__ _43 U.S.L.W. 3551 (U.S. Apr. 1,1975) (quantity of drugs sold sufficiently large to
impute knowledge of extent of venture to members despite limited participation where
scheme involved sale of 45 kilograms of heroin); United States v. Mallah, 503 F.2d 971,
983-84 (2d Cir. 1974), cert, denied, 420 U.S. 995 (1975) (quantity of drugs sold sufficiently
large to impute knowledge of extent of venture to members); United States v. Santana,
503 F.2d 710, 715 (2d Cir.), cert, denied, 419 U.S. 1053 (1974) (two kilograms sufficient to
impute knowledge). But cf. United States v. Pepe, 512 F.2d 1129, 1133-34 (3d Cir. 1975)
l imputation to participant in gambling conspiracy of knowledge that five or more persons
involved improper).
1439. See United States v. Miley, 513 F.2d 1191, 1207 (2d Cir. 1975) (no prejudice
because Government did not introduce hearsay testimony of members of one conspiracy to
detriment of members of another, because no defendant convicted of substantive offense
in which he was not personally involved, and because no spillover effect of guilt by associa
tion). Despite its refusal to reverse defendants’ convictions, the court in Miley did warn
prosecutors not to seek single trial conspiracy convictions of numerous defendants who
are only loosely connected in criminal enterprise. Id. at 1195,1207 n.10; see United States
v. Sperling, 506 F.2d 1323, 1340-41 (2d Cir. 1974), cert, denied, 420 U.S. 962 (1975) (single
conspiracy conviction upheld but Government admonished not to seek single conspiracy
indictment to force defendants into a single trial when evidence suggests two or more
conspiracies). See also United States v. Wayman, 510 F.2d 1020, 1024-25 (5th Cir. 1975)
(substantial rights not impaired from proof at trial of smaller conspiracy in addition to
conspiracy charged in indictment since defendant clearly member of at least one
conspiracy); United States v. Santana, 503 F.2d 710, 715 (2d Cir.), cert, denied, 419 U.S.
1053 (1974) (dictum) (substantialrights not impaired even assuming variance).
1440. See United States v. Westover, 511 F.2d 1154, 1156 (9th Cir. 1975) (in absence of
showing by defendant that single agreement encompassed different sets of participants,
conviction for conspiracy to import merchandise illegally not barred by previous acquittal
on same charge); United States v. Wayman, 510 F.2d 1020, 1028-29 (5th Cir. 1975)
(alternative holding) (prior mistrial for conspiracy to defraud does not bar subsequent
conviction on same charge where schemes distinct and victims different). A prior prose
cution for a substantive offense does not bar a subsequent conviction for conspiracy to
commit the offense. See United States v. Mayes, 512 F.2d 637, 652 (6th Cir.), cert, denied,
422 U.S. 1008 (1975) (receiving and concealing stolen automobile); United States v.
Ortega-Alvarez, 506 F.2d 455, 457 (2d Cir. 1974) (per curiam), cert, denied,_ U.S—, 95 S.
Ct. 1559 (1975) (sale of narcotics).
1441. See United States v. Sarullo, 510 F.2d 1174, 1178 (6th Cir. 1975), petition for cert,
filed, 43 U.S.L.W. 3675 (U.S. June 13, 1975) (No. 74-1571) (acquittal for conspiracy to
misapply bank funds followed by conviction on similar charge; no collateral estoppel as to
issue of intent where distinct overt acts and alleged coconspirators differ despite similar
mode of operation and identity of core participants).
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cessfully, a defendant must prove that the two alleged conspiracies are
identical.1442
LESSER INCLUDED OFFENSES

Rule 31(c) of the Federal Rules of Criminal Procedure allows the jury to
convict the defendant of a lesser offense necessarily included in the of
fense charged.1443 A court will allow a defendant’s conviction of a lesser
included offense only if the Government proves that all of the elements of
the lesser offense are encompassed within the greater offense, that evi
dence justifying conviction of the lesser offense exists, and that proof of
the elements differentiating the two offenses is sufficiently in con
troversy to justify a finding of innocence as to the greater offense and a
finding of guilt as to the lesser offense.1444
In United States v. Brewster'445 the District of Columbia Circuit ad
dressed the requirement of when an element of a lesser offense properly
should be considered identical to a corresponding element of the greater
offense.1446 Brewster, a former United States Senator charged with ac
cepting bribes, challenged his conviction for receiving illegal gratuities,
alleging no greater and lesser included offense relationship between the
crime charged, accepting bribes, and the offense proved, accepting
gratuities.1447 The defendant argued that the Government more easily
1442. See United States v. Mayes, 512 F.2d 637, 652 (6th Cir.), cert, denied, 422 U.S.
1008 (1975) (defendant failed to sustain burden of proving only one conspiracy); United
States v. Westover, 511 F.2d 1154, 1156 (9th Cir. 1975) (convictions for two conspiracies
affirmed where no identity of participants and victims); United States v. Wayman, 510
F.2d 1020, 1029 (5th Cir. 1975) (mail fraud conspiracy conviction reaching different vic
tims and encompassing different acts sustained as not violative of double jeopardy).
1443. See generally Barnett, The Lesser Included Offense Doctrine: A Present Day
Analysis for Practitioners, 5 Conn. L. Rev. 255 (1972). Although the doctrine of lesser
included offenses historically evolved as an aid to prosecutors who failed to prove all
elements of the crime charged, defendants have relied on the doctrine because it may
permit a conviction for an offense that will subject the accused to a lesser penalty. See
United States v. Celestine, 510 F.2d 457, 460 (9th Cir. 1975) (defendant convicted of
second degree murder not entitled to lesser included offense instruction on offense of
involuntary manslaughter where jury rationally could not find existence of all elements of
lesser offense); United States v. Klugman, 506 F.2d 1378, 1380-81 (8th Cir. 1974) (trial
court’s refusal to instruct on lesser included offense of possessing heroin proper where evi
dence clearly establishes defendant’s distribution); Barnett, supra at 255-56. A defendant
convicted of two crimes arising out of the same factual occurrence may invoke the doctrine
on fifth amendment grounds; a court will vacate the conviction for the lesser included of
fense to avoid placing the defendant in double jeopardy. See United States v. Belt, 516
F.2d 873,874-75 & n.7 (8th Cir. 1975) (convictions for robbery and larceny requires court to
vacate conviction of lesser included offense of larceny); U.S.Const. amend. V.
1444. See United States v. Klugman, 506 F.2d 1378,1380 (8th Cir. 1974); United States
v. Brewster, 506 F.2d 62, 71 (D.C. Cir. 1974).
1445. 506 F.2d62 (D.C. Cir. 1974).
1446. Id. at 71-72.
1447. Id. at 68. Compare 18 U.S.C. § 201(c)(1) (1970) (accepting bribes) with id. § 201(g)
(accepting illegal gratuities).
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could prove bribery, an element of which is acceptance for oneself or
another, than it could prove receipt of illegal gratuities, which requires
proof of acceptance solely for oneself.1448 Although the District of
Columbia Circuit remanded the case for a new trial because the trial court
had failed to instruct the jury in a clear and comprehensible manner,1449
the court rejected Brewster’s argument and concluded that the elements
of acceptance of each offense were sufficiently identical that accepting
illegal gratuities could be considered a lesser included offense to
bribery.1450
Other circuits have analyzed the lesser included offense doctrine with a
similar emphasis on whether the elements of the lesser and greater of
fenses are identical.1451 For example, the Eighth Circuit has concluded
that the independent element of unlawful entry required to prove burg
lary renders robbery and burglary separate offenses.1452 The Fourth
Circuit sustained a defendant’s convictions for both manufacturing
amphetamines and possessing amphetamines with intent to distribute on
the ground that the two offenses are separate and require different
proof.1453 Both courts reasoned that the elements of the two crimes in
issue were sufficiently different to justify simultaneous convictions with
out placing the defendant in double jeopardy.14541455
A court will instruct the jury specifically on the lesser included offense
if the jury could find the defendant innocent of the greater offense but
guilty of the lesser offense. Applying this standard in United States v.
Klugm an,the Eighth Circuit held that the defendant is not entitled to
1448. 506 F.2d at 67-69.
1449. Id. at 78-83. The District of Columbia Circuit concluded that the trial court should
have drawn a three part distinction between conduct with the defined intent to constitute
bribery, conduct with the requisite intent to constitute the acceptance of illegal gratuities,
and conduct with an intent which constitutes no offense at all; since the funds Brewster
had received could have been construed as illegal campaign contributions, the trial court’s
failure to instruct the jurors clearly on this threefold distinction required a new trial. Id. at
78,82-83.
1450. Id. at 68-69. But cf. United States v. Thornton, 498 F.2d 749, 751-52 (D.C. Cir.
1971) (specific intent, element of lesser included offense of assault with intent to commit
rape, need not be proved for conviction for rape). The court in Brewster further noted that
since the Government must prove a corrupt motive to obtain a bribery conviction, that
crime encompasses a higher degree of criminal intent than does acceptance of illegal
gratuities. 506 F.2d at 71-72.
1451. See United States v. Belt, 516 F.2d 873, 875 (8th Cir. 1975) (element of value,
which distinguishes larceny from robbery, determines punishment not liability; conviction
for larceny vacated as lesser included offense of robbery); United States v. Cook, 505 F.2d
659,665 (5th Cir. 1974) (willful evasion of taxes requires commission whereas willful failure
to file returns merely requires omission; lesser included offense instruction not erroneous).
1452. See United States v. Belt, 516 F.2d 873,875 (8th Cir. 1975).
1453. See United States v. Welebir, 498 F.2d 346,352 (4th Cir. 1974).
1454 . 516 F.2d at 875; 498 F.2d at 358.
1455. 506 F.2d 1378 (8th Cir. 1974).
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a lesser included offense instruction if the evidence could not support a
conviction on the lesser offense without supporting a finding of guilt as
to the greater offense.1456 Observing that the jury could find the de
fendant guilty only of the lesser offense of possessing heroin only if it ig
nored undisputed evidence of defendant’s distribution of heroin, the
court found no error in the trial court’s refusal to instruct the jury on les
ser included offenses and affirmed the defendant’s conviction for dis
tributing heroin.1457 In United States v. Celestine'4™ the Ninth Circuit
upheld the trial court’s refusal to give an involuntary manslaughter in
struction because the evidence in the record was insufficient to enable a
jury rationally to find existence of all the elements of the lesser included
offense.1459 Although admitting that involuntary manslaughter is a lesser
included offense of second degree murder, the court held the element that
distinguished the two crimes, malice, was not at issue in the case.1460
FALSE STATEMENTS AND PERJURY

Federal perjury statutes proscribe the making of false statements ma
terial to issues pending before federal courts and other federal investi
gatory bodies.1461 In determining whether a sworn statement is material,
1456. Id. at 1380-81.
1457. Id.
1458. 510 F.2d 457 (9th Cir. 1975).
1459. Id. at 460.
1460. Id. The trial court had instructed the jury not only on second degree murder but
also on voluntary manslaughter. Id. See also Mullaney v. Wilbur, 421 U.S. 684, 704 (1975)
(prosecutor bears burden of proving beyond reasonable doubt additional elements of
greater offense).
1461. 18 U.S.C. §§ 1621-1623 (1970). Section 1621 is the general perjury statute and
punishes false statements made to the Government under oath, section 1622 prohibits
subornation of perjury, and section 1623 prohibits material false testimony before federal
grand juries and courts. Id. In United States v. Gross the Third Circuit analyzed the major
differences between sections 1621 and 1623 and concluded that while section 1621 requires
the defendant to make the false statement willfully, section 1623 requires only that the de
fendant knowingly make the false statement. 511 F.2d 910, 914-15 (3d Cir. 1915), petition
for cert, filed, 43 U.S.L.W. 3645 (U.S. May 31,1975) (No. 74-1511). The court also held that
the subornation of perjury provision applies both to false statements made to the Govern
ment under oath—offenses proscribed by section 1621—and to testimony before grand
juries and courts—activities covered by section 1623. Id. at 915 & n.5.
Under section 1623, the expiration of the statute of limitations on the offense under
investigation does not bar a charge of perjury before a grand jury because a grand jury
inquiry is not limited to events that may result in prosecution. See United States v.
Nickels, 502 F.2d 1173, 1178 (7th Cir. 1974) (five year statute of limitations expired on
payoffs witness falsely denied receiving). Nor does the fact that a false statement was
given under force of an unconstitutional rule prohibiting police officers from withholding
evidence from a grand jury bar prosecution. Id. at 1175-76. See also Confederation of
Police v. Conlisk, 489 F.2d 891, 895 (7th Cir. 1973), cert, denied, 416 U.S. 956 (1974) (rule
requiring police to testify before grand jury violates privilege against self-incrimination).
Moreover, an individual may be prosecuted for giving false testimony under immunity;
the defendant’8 fifth amendment right against self-incrimination is not violated by the

1975]

Circuits Note: Criminal

409

the court must consider whether the false testimony is capable of influ
encing the tribunal on the issue it is considering; in the case of testimony
before a grand jury, the court must decide whether the statement has the
tendency to influence, impede, or dissuade the tribunal from pursuing its
investigation.1462 A defendant cannot be convicted of perjury, however, if
he gives an answer that literally is accurate, even if the statement is unre
sponsive or misleading.1463 The traditional rule in a perjury case requires
two witnesses to establish the falsity of testimony,14641465
but the Third Cir
cuit this term in United States v. Gross'“* concluded that in a prose
cution for suborning false statements before a grand jury the two witness
rule does not apply.1466
If an individual knowingly and willfully conceals material facts, makes
false statements, or uses false writings in any matter within the juris
diction of any department or agency of the United States, he violates sec
tion 1001 of title 18 of the United States Code. 1467 A false statement must
be material to fall within section 1001,1468 and the test for materiality
prosecution. See United States v. Tramunti, 500 F.2d 1334, 1342 (2d Cir. 1974), cert,
denied, 419 U.S. 1079 (1974) (immunity from prosecution conditional on witness’s telling
truth); 18 U.S.C. § 6002 (1970) (authorizes immunized testimony). See generally Note,
Statutory Immunity and the Perjury Exception, 10 Calif. Western L. Rev. 428 (1974).
1462. See United States v. Saenz, 511 F.2d 766, 768 (5th Cir. 1975) (per curiam)
(mayor’s grand jury testimony on reason he withdrew money from city treasury material
in grand jury investigation of private use of public funds); United States v. Gugliaro, 501
F.2d 68, 71-72 (2d Cir. 1974) (in conspiracy trial false denial of conspiratorial meeting
material even where not dispositive of central issue). Materiality is a question of law. See
United States v. Saenz, supra at 768; cf. United States v. Romanow, 509 F.2d 26, 28 (1st
Cir. 1975) (materiality question of law in cases arising under 18 U.S.C. § 1001).
1463. See Bronston v. United States, 409 U.S. 352,362 (1973).
1464. See United States v. Gross, 511 F.2d 910, 915 & n.7 (3d Cir. 1915), petition for
cert, filed, 43 U.S.L.W. 3645 (U.S. May 31,1975) (No. 74-1511).
1465. 511 F.2d910 (3d Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3645 (U.S. May 31,
1975) (No. 74-1511).
1466. Id. at 915-16. The court distinguished between a charge of subornation brought
under section 1621 and one brought under section 1623. The court reasoned that since
section 1621 is subject to the two witness rule, a subornation charge brought under that
section also should be subject to the requirement; conversely, the court concluded that
since section 1623 expressly frees the Government from the two witness requirement, a
subornation charge under section 1623 should not be subject to the rule. Id.; see 18 U.S.C.
§ 1623(e) (1970) (perjury before a court or grand jury need not be proved by any particular
number of witnesses). See also United States v. Koonce, 485 F.2d 374, 376-77 (8th Cir.
1973) (constitutionality of section 1623(e) upheld).
1467. 18 U.S.C. § 1001 (1970); see, e.g., United States v. McGough, 510 F.2d 598,600-03
(5th Cir. 1975) (false financial statements to Rural Electricification Administration);
United States v. Krause, 507 F.2d 113, 118 (5th Cir. 1975) (false unsworn statement to
NLRB hearing officer at formal hearing); United States v. Lambert, 501 F.2d 943,946 (5th
Cir. 1974) (en banc) (false written statement to FBI).
1468. United States v. Krause, 507 F.2d 113, 118 (5th Cir. 1975); see United States v.
McGough, 510 F.2d 598, 602 (5th Cir. 1975); United States v. Lambert, 501 F.2d 943, 948
n.8 (5th Cir. 1974) (en banc).
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under the section parallels the test under the general perjury statutes:
whether the statement has a natural tendency to influence or is capable
of influencing a governmental agency in fulfilling its duties.1469 Under
this standard, a statement may be material without either being made
under oath or resulting in pecuniary loss to the Government.1470 Since
materiality is a question of law, the trial court does not err in excluding
testimony and argument to the jury on whether a false statement is
material.1471
Despite the broad language of section 1001,1472 the courts have limited
its applicability by creating various exceptions to its coverage. For ex
ample, no prosecution may be instituted when the putative defendant’s
only statements are false negative exculpatory answers given in response
to questions propounded by federal officials acting in an investigatory
police capacity.14 73 The Fifth Circuit this term refused to extend this ex
ception to positive statements made to the Federal Bureau of Investi
gation that have the effect of touching off an investigation.1474 The
Second Circuit has carved out another exception by holding that section
1001 does not apply to false statements made in a private civil action
where the Government is not a party.1475
(false statements submitted for future treatment of existing loan violates section 1014);
United States v. Kramer, 500 F.2d 1185, 1197 (10th Cir. 1974) (conviction reversed where
evidence insufficient to prove statement submitted to influence loan).
1469. See United States v. Krause, 507 F.2d 113, 118 (5th Cir. 1975) (unsworn false
statement to NLRB officer at formal hearing material since capable of influencing officer’s
decision on union election petition).
1470. See id. at 117 (unsworn statements to NLRB not resulting in pecuniary loss
support conviction). The predecessor to section 1001 did not encompass false statements
from which no pecuniary loss flowed. See id. at 116,117 (discussion of legislative history of
section 1001); United States v. D’Amato, 507 F.2d 26, 29-30 (2d Cir. 1974) (same); United
States v. Bush, 503 F.2d813,814-15 (5th Cir. 1974) (same).
1471. See United States v. Krause, 507 F.2d 113, 119 (5th Cir. 1975) (judge properly
excluded testimony on whether false statements could have been considered by NLRB
official in reaching decision).
1472. Secton 1001 extends to all matters within the jurisdiction of any federal
department or agency. 18 U.S.C. § 1001 (1970).
1473. Patemostro v. United States, 311 F.2d 298, 302-05 (5th Cir. 1962) (mere negative
exculpatory answers to IRS agent’s questions not “statement” within meaning of section
1001); see United States v. Bush, 503 F.2d 813, 815, 817-19 (5th Cir. 1974) (exculpatory
answers to IRS agent’s questions falls withinPatemostro exception).
1474. See United States v. Lambert, 501 F.2d 943, 946 (5th Cir. 1974) (en banc)
(defendant’s voluntary statement to FBI pointing to possible criminal conduct within
reach of section 1001 since capable of perverting FBI’s central function). Other circuits
have split on whether such statements constitute perjury. Compare United States v.
Alder, 380 F.2d 917, 922 (2d Cir. 1967) (statement to FBI touching off investigation within
section 1001) with Friedman v. United States, 374 F.2d 363,369 (8th Cir. 1967) (statement
to FBI triggering investigation outside section 1001).
1475. United States v. D’Amato, 507 F.2d 26, 30 (2d Cir. 1974). The court rejected the
contention that because a federal court is defined as a “department” of the United States
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In United States v. Lozano"™ the Seventh Circuit further limited the
reach of section 1001 by concluding that the Government may not punish
the declarant for making false statements if the statement literally is
true, even if the natural implication of the statement is false.1476
1477 In
Lozano the defendant allegedly had conspired with and had aided and
abetted a woman in representing to immigration officials that she was
married to an alien in order to obtain permanent resident alien status for
her husband.1478 Although the woman and the alien legally were married,
the marriage never was consummated; the Government argued that
since the arrangement was a mere sham, the woman’s statements fell
within section 1001.1479 The Seventh Circuit rejected the prosecution’s
contention and upset the defendant’s conviction for his role in the con
spiracy, reasoning that a statement must carry the meaning intended by
the declarant, not the Government; since the woman was married under
state law, the conviction could not rest on the immigration law’s more
limited definition of the term marriage.1480
In addition to the proscriptions of the general perjury and false state
ment provisions, false statements in federal tax returns1481 or income tax
withholding forms,1482 false entries in bank records,1483 and false state
it is covered by the statute. Id. at 577-78; see 18 U.S.C. § 6 (1970) (“department” includes
judicial branch).
1476. 511 F.2d 1 (7th Cir. 1975).
1477. Id. at 5. See also Bronston v. United States, 409 U.S. 352, 360 (1973) (literally
accurate answer, although intentionally unresponsive, not violative of federal perjury
statute).
1478. 511 F.2dat3.
1479. Id. at 5.
1480. Id.
1481. Int. Rev. Code of 1954, § 7206(1) (willfully made and subscribed return
containing false matter material); see United States v. Mirelez, 496 F.2d 915, 917 (5th Cir.
1974) (per curiam), cert, denied, 419 U.S. 1069 (1974) (omission of gross income derived
from narcotics sale subject to section 7206( 1)). Statements omitting income or supplying
false information satisfy the materiality requirement even if the Internal Revenue Service
does not rely on them. See United States v. Romanow, 509 F.2d 26, 28 (1st Cir. 1975)
(falsified tax deposit information material even though Government did not rely on
taxpayer’s statement). See also United States v. Parr, 509 F.2d 1381, 1385-86 (5th Cir.
1975) (Government need not prove exact income alleged in indictment or evasion of entire
tax charged under section 7206 if evasion of substantial portion of tax shown).
The requisite element of willfullness can be proved circumstantially. See United States
v. Lattus, 512 F.2d 352, 353 (6th Cir. 1975) (per curiam) (willfullness may be inferred from
similar practices in preindictment years); United States v. Romanow, 509 F.2d 26,27 (1st
Cir. 1975) (signature properly suggests inference that form read and submitted willfully).
1482. Int. Rev. Code of 1954, § 7205 (willful failure to supply or supply of false or
fraudulent withholding information).
1483. 18 U.S.C. § 1005 (1970) (false entries in bank records made with intent to defraud
or deceive); see United States v. Manderson, 511 F.2d 179, 181 (5th Cir. 1975) (entry
intended to and which does accurately reflect transaction not false).
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ments made for the purpose of influencing a federally insured bairns« or
an individual’s classification under the Selective Service Act148*
subject to specific statutory provisions.
CRIMES AGAINST THE PERSON

The federal kidnapping statute proscribes, with certain exceptions,
the knowing transportation in interstate commerce of a person who has
been “unlawfully seized, confined, inveigled, decoyed, kidnapped,
abducted, or carried away and held for ransom or reward .... 486The
Fourth Circuit this term in United States v. Jorces1484
1487 affirmed the
1486
1485
conviction of a defendant whose victim, a gas station attendant
abducted in Virginia, was found dead in West Virginia.1488 The court
rejected the defendant’s contention that the jury lacked sufficient
evidence on which to find that the victim was alive at the moment of
interstate transportation, noting with approval a presumption that
death occurs where a body is found.1489 The court also relied on a
statutory presumption of interstate transportation where the victim is
not released within 24 hours of abduction; although the victim was
found within 24 hours of abduction, he was not technically “re
leased.”14901491
Defendants convicted under federal assault statutes generally have
been unsuccessful in seeking reversal of their convictions. The Seventh
Circuit in United States v. Bell™91 affirmed the conviction of a
defendant found guilty of the federal offense of assault with intent to
commit rape within the special territorial jurisdiction of the United

1484. 18 U.S.C. § 1014 (1970) (knowing falsification of information supplied to federal
finance institutions); see United States v. Tokoph, 514 F.2d 597, 602-03 (10th Cir. 1975)
1485. 50 U.S.C. App. § 462(a) ( 1970); see United States v. Butler, 496 F.2d 142,145 (7th
Cir. 1974) (lack of proximate cause between false statement and draft board decision
requires reversal of conviction). The statement must be made knowingly. 50 U.S.C. App. §
462(a) (1970). One who voluntarily registers without any duty to register, however, may
not be convicted for submitting false information to his draft board. See United States v.
Spencer, 517 F.2d 923,924-25 (9th Cir. 1975).
1486. 18 U.S.C. § 1201(a) (Supp. II, 1972) (except in case of minor by parent); see
United States v. Hoog, 504 F.2d45, 50-51 (8th Cir. 1974),cert, denied, 420 U.S. 961 (1975)
(defendant’s false representations to victims that he would furnish jobs and transporta
tion constituted inveigling and decoying within meaning of section 1201 ).
1487. 508 F.2d 1271 (4th Cir. 1975).
1488. Id. at 1272-73.
1489. Id. at 1273,1275.
1490. 18 U.S.C. § 1201(b) (Supp. II, 1972); see 508 F.2d at 1273.
1491. 505 F.2d 539 (7th Cir. 1974), cert, denied, 420 U.S. 964 (1975).
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States.1492 The court rejected the defendant’s contention that since his
victim, a female geriatric patient, suffered from a mental disease
rendering her incapable of forming a reasonable apprehension of bodily
harm, he had not committed assault.1493The court held that the
statutory reference to the common law term “assault” without further
definition should be viewed as an incorporation of the term as used at
common law in a criminal context—an attempt to commit battery, for
which reasonable apprehension on the part of the victim was not a
requisite element.1494 The Eighth Circuit, in upholding the conviction of
a defendant charged with placing lives in jeopardy during the
commission of a federal bank robbery, rejected the contention that the
federal statute was inapplicable to an assault committed during
flight.1495 The court held that at least assaults committed during hot
pursuit following departure from the bank building are included within
the statutory reference to the time of commission of the crime.14961497
The Supreme Court granted certiorari last term in United States v.
Rogers'^ to resolve an apparent conflict among the circuits on the
issue of whether a defendant’s actual intent to carry out his threat is an
essential element of the federal offense of knowingly and willfully
threatening the life of the President of the United States.1498 Although
the majority reversed on another ground and hence failed to reach the
question of intent,1499 Justice Marshall, joined by Justice Douglas in a
concurring opinion, expressed his belief that the statute at least requires
that the speaker specifically intend his threat to be interpreted as an
expression of an intent to kill or injure the President even if the
declarant had no intention of actually carrying out the threat.1500 This
specific intent requirement, according to Justice Marshall, is necessary
to avoid application of a negligence standard to a criminal statute.1501

1492. Id. at 541; see 18 U.S.C. § 113(a) (1970).
1493. 505 F.2d at 540.
1494. Id.
1495. United States v. Pietras, 501 F.2d 182, 187-88 (8th Cir.), cert, denied, 419 U.S.
1071 (1974) (defendant charged with assaulting police officer outside bank building); see
18 U.S.C. § 2113(d) (1970).
1496. 501 F.2dat 187.
1497. 488 F.2d 512 (5th Cir.) (per curiam), rev'd, 422 U.S. 35(1975).
1498. 18 U.S.C. § 871(a) (1970); see Rogers v. United States, 422 U.S. 35, 36 (1975); id.
at 43 n.l (Marshall, J., with Douglas, J., concurring) (conflict noted); Circuits Note: 19731974 Term 535-36 & nn. 1482-84 (same).
1499. 422 U.S. at 40-41 (judge’s answer out of presence of counsel to deliberating jury’s
inquiry whether it could convict with recommendation for extreme mercy improper, re
quiring reversal).
1500. Id. at 41 (Marshall, J., with Douglas, J., concurring).
1501. Id. at 48.
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CRIMES AGAINST PROPERTY

Federal statutes proscribe interference with the mails,1502 and use of
the mails to extort money or any thing of value,1503 or to defraud by
means of false or fraudulent re presentations.1504 To prove a violation of
the offense of mail fraud, the mailing must be closely related to the
furtherance of the fraud though not necessarily an essential element of
the scheme.1505 If the use of the mails reasonably can be foreseen,

1502. 18 U.S.C. § 1702 (1970) (violation to obstruct, open, steal, embezzle, or destroy
mail); see United States v. Webb, 498 F.2d 903, 904 (4th Cir. 1974) (per curiam)
(conviction for interference with mails affirmed as jury reasonably could infer un
authorized obstruction of mail from evidence of defendant’s palm print on unlawfully
cashed check); United States v. Bradford, 493 F.2d 1282, 1284 (7th Cir.), cert, denied, 419
U.S. 834 (1974) (conviction for interference with mail upheld where defendant stole pack
age containing checks despite absence of personalized message to addressee since all mail
matter is “correspondence” within section 1702 phrase “with design to obstruct the cor
respondence”).
1503. 18 U.S.C. § 876 (1970); see United States v. Zouras, 497 F.2d 1115, 1121 (7th Cir.
1974) (per curiam) (since adverse testimony in pending prosecution is thing of value, de
fendant properly convicted under section 876 for attempting to prevent woman from testi
fying against him in prosecution for Mann Act violation by threatening to expose obscene
photos of her).
1504. 18 U.S.C. § 1341 (1970). The element of intent to defraud may be inferred from all
the facts and circumstances surrounding the transaction. See United States v. McGregor,
503 F.2d 1167,1170-71 (8th Cir. 1974), cert, denied, 420 U.S. 926(1975) (intent to defraud
properly inferred from evidence that defendant, without knowledge of rightful owners,
cancelled insurance policies and intercepted refund checks, altered policies to render de
tection impossible, and bribed insurance company employees to gain their cooperation).
1505. United States v. Maze, 414 U.S. 395, 399-400 (1974) (mailing of credit card in
voices by hotels not sufficiently closely related to fraudulent credit card scheme to es
tablish mail fraud); see, e.g., United States v. Woods,_ F.2d__ ,_ (4th Cir. Oct. 29, 1974)
(No. 73-2490, at 4) (mail fraud conviction for mailing of false applications for credit cards
affirmed); United States v. Minkin, 504 F.2d 350, 357 (8th Cir. 1974), cert, denied, 420 U.S.
926 (1975) (mailing of fraudulent insurance application by local agent to national office
sufficient use of mails although defendant hand delivered application to agent); United
States v. Marando, 504 F.2d 126, 129-30 (2d Cir. 1974) (mailing of broker confirmation
slips sufficiently related to securities fraud scheme); United States v. McGregor, 503 F.2d
1167,1170-71 (8th Cir. 1974), cert, denied, 420 U.S. 926(1975) (use of mails integral part of
fraudulent scheme of cancellation of insurance policies and interception of refund checks);
United States v. Constant, 501 F.2d 1284, 1290 (5th Cir. 1974), cert, denied, 420 U.S. 910
(1975) (interbank mailing of checks for collection significant part of fraudulent check
kitingscheme); United States v. MacClain, 501 F.2d 1006,1012 (10th Cir. 1974) (mailingof
stock certificates sufficiently related to securities mail fraud scheme); United States v.
Britton, 500 F.2d 1257, 1259 (8th Cir. 1974) (mailing of fraudulent insurance claims neces
sary part of scheme to collect on fictitious auto accident); United States v. Stein, 500 F.2d
678,680 (9th Cir. 1974) (mailing fraudulent credit card application played sufficient part in
credit card scheme); United States v. Miles, 498 F.2d 394 (8th Cir. 1974), cert, denied, 419
U.S. 1021 (1974) (interbank mailing of bogus checks “essential and integral” element of
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although it is not actually intended as part of the scheme to defraud,
the requirement is satisfied.1506
The Dyer Act offenses of transporting a stolen motor vehicle in
interstate commerce1507 and of receiving such a vehicle1508 require
knowledge that the vehicle is stolen. The unexplained possession of a
recently stolen vehicle gives rise to an inference of the requisite guilty
knowledge in either situation.1509 In reviewing a conviction under the
Act this term, the Fourth Circuit ruled that guilty knowledge cannot be
attributed by inference to one who is merely a passenger in a vehicle
since he is not in possession of the vehicle.1510
fraudulent scheme). See also United States v. Dondich, 506 F.2d 1009, 1009-10 (9th Cir.
1975) (conviction for mail fraud in bank loan scheme reversed because court unwilling to
infer requisite use of mails from use of word “sent” in indictment); United States v. Fin
nigan, 504 F.2d 1355, 1357-58 (8th Cir. 1974) (use of mails element satisfied where de
fendant knowingly and willfully caused his corporation to mail letters seeking money for
advertising in fictitious magazine).
1506. See Pereira v. United States, 347 U.S. 1, 8-9 (1954) (mail fraud conviction upheld
where interbank mailing of fraudulently procured check reasonably foreseeable and
incident to essential part of scheme); United States v. Minkin, 504 F.2d 350, 352-53 (8th
Cir. 1974), cert, denied, 420 U.S. 926 (1975) (mailing of fraudulent insurance applications
from local to national offices reasonably foreseeable); United States v. Britton, 500 F.2d
1257, 1259 (8th Cir. 1974) (use of mail to process fraudulent insurance claims reasonably
foreseeable). Similarly, the requisite element of use of an interstate communications
facility for the offense of perpetrating fraud by such use is satisfied if the use is a rea
sonably foreseeable consequence of the defendant’s acts. 18 U.S.C. § 1343 (1970); see, e.g.,
United States v. Snyder, 505 F.2d 595, 601 (5th Cir. 1974), cert, denied, 420 U.S. 993 (1975)
(use of telephone and telegraph by defendant posing as real estate broker in fraudulently
obtaining commission for sale of land to fictitious buyer supports conviction); United
States v. Carmichael, 497 F.2d 36, 40 (5th Cir. 1974) (defendant’s use of telephone and tele
graph to obtain loans ostensibly borrowed to finance fictitious land development supports
federal charge). Section 1343 applies to frauds perpetrated against the telephone company
as well as against the recipient of the message. See United States v. Scaramuzzo, supra
(scheme to avoid long distance toll charges by use of electronic device within section 1343
proscription).
1507. National Motor Vehicle Theft Act (Dyer Act), 18 U.S.C. § 2312 (1970).
1508. 18 U.S.C. §2313 (1970).
1509. See, e.g., United States v. Brown,_ F.2d__ ,__(4th Cir. Mar. 28, 1975) (No. 741491, at 4-5) (knowledge that auto stolen properly inferred and conviction for transporting
affirmed where defendant found in possession in Virginia of auto recently stolen in Mary
land); United States v. Fairchild, 505 F.2d 1378, 1381 (5th Cir. 1975) (conviction for re
ceipt of stolen auto affirmed because knowledge that auto stolen properly inferred from
facts that defendant signed fictitious name to documents, attempted to sell at very low
price, failed to produce ownership papers, and failed to offer reasonable explanation of pos
session); United States v. Wood, 500 F.2d 681,683 (5th Cir. 1974) (per curiam) (knowledge
presumption operative although truck stolen six months before defendant’s apprehension;
conviction for receipt upheld); United States v. Allen, 497 F.2d 160,164-65 (5th Cir. 1974),
cert, denied, 419 U.S. 1035 (1974) (conviction for transporting affirmed where inference of
knowledge that car stolen properly based on evidence of defendant’s possession and theft
of car).
1510. United States v. Brown,_ F.2d__ ,_ (4th Cir. Mar. 28, 1975) (No. 74-1491, at 6-7).
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Federal statutes proscribe as separate offenses the robbery of a
federal bank or other federally insured financial institution1511 and the
possession of money or other thing of value stolen from such an
institution with knowledge that it is stolen.1512 A defendant may not be
convicted, however, both for robbing an institution and for possessing
the fruits of the same robbery.1513 The Second Circuit this term, in
reversing a conviction for possession of Treasury bills stolen from a
federally insured bank, found untenable an inference of knowledge that
the bills were stolen based on mere possession of the bills.1514
A number of federal statutes proscribe embezzlement or misapplica
tion of property from the Government and from federally regulated
institutions.1515 Section 656 of title 18, for example, prohibits em

The court reasoned that a passenger does not “possess” a vehicle because he does not exer
cise the same degree of control as a driver. Id. at_ (No. 74-1491, at 7-8).
1511. 18 U.S.C. § 2113 (1970); see United States v. Howard, 506 F.2d 1131,1133-34 (2d
Cir. 1974) (judge’s jury instruction merely stating that defendants charged with crime of
knowingly and willfully robbing bank insufficient; all elements of crime must be stated in
instruction). See also United States v. Bryant,_ F.2d__ ,__(4th Cir. Jan. 22,1975) (No. 741826, at 4) (per curiam) (defendant properly convicted of aiding and abetting bank robbery
on proof that defendant knowingly assisted those who committed bank robbery in order to
hinder or prevent their apprehension, trial, or punishment; defendant’s failure to report
robbery to police for several days belies alleged lack of knowing assistance). Assaulting or
jeopardizing the life of any person by use of a dangerous weapon or device during the
course of a bank robbery constitutes a separate offense carrying a heavier penalty. 18
U.S.C. § 2113(d) (1970); see United States v. Bailey, 509 F.2d 881, 883-84 (4th Cir. 1975)
(conviction under section 2113(d) upheld where defendant threatened tellers and witnesses
during robbery); United States v. Pietras, 501 F.2d 182, 187 & n.5 (8th Cir.), cert, denied,
419 U.S. 1071 (1974) (imposition of heavier penalty pursuant to section 2113(d) affirmed
where defendant robbed bank at gunpoint, locked tellers in vault, fired at police officers
and threatened citizenry).
1512. 18 U.S.C. § 2113(c) (1970); see United States v. Tavoularis, 515 F.2d 1070, 1074,
1077 & n.19 (2d Cir. 1975) (conviction reversed where no showing that defendant, middle
man for stolen Treasury bills scheme, knew bills were stolen from banks).
1513. See United States v. Sellers, 520 F.2d 1281,1286 (4th Cir. 1975) (where defendant
improperly convicted of both crimes, either Government must accept conviction solely for
possession, which carries lesser punishment, or new trial must be ordered); United States
v. Gaddis, 506 F.2d 352, 354 (5th Cir.), cert, granted, 421 U.S. 987 (1975) (No. 74-1141)
(convictions reversed and case remanded for new trial where defendant convicted of both
crimes). But see United States v. Tyler, 466 F.2d 920, 921-24 (9th Cir.), cert, denied, 409
U.S. 1045 (1972) (convictions upheld for both theft and possession of same travelers
checks stolen from bank where concurrent sentence imposed).
1514. United States v. Tavoularis, 515 F.2d 1070,1074-75 (2d Cir. 1975).
1515. E.g., 18 U.S.C. § 656 (1970) (prohibits embezzlement or misapplication of
property in custody of bank by employee of bank); id. § 657 (prohibits embezzlement or
misapplication of property in custody of federal lending institution, credit union, or in
surance institution by employee of such institution); id. § 641 (prohibits embezzlement or
possession of property belonging to United States Government); Labor-Management Re

1975]

Circuits Note: Criminal

417

bezzlement or willful misapplication of bank funds by an officer or
director of a bank.15161517
The Tenth Circuit this term in United States v.
Brookshire1511 upheld a conviction of a bank president under section
656 for making an unauthorized interbank deposit and using it as a
compensating balance for his personal loan; the court rejected the
defendant’s justification that the practice was widespread among
bankers.1518
Circuit courts this term reviewed convictions under federal statutes
that proscribe obtaining valuable property through wrongful means.
The Second Circuit in United States v. Etheridge1519 upheld a convic
tion for obtaining money or valuable property while pretending to be
an officer or employee acting under the authority of the United States
where the Government had established a nexus between the false
personation and obtaining the money.1520 The Fourth Circuit has ruled

porting and Disclosure Act of 1959, § 501(c), 29 U.S.C. § 501(c) (1970) (prohibits embezzle
ment or stealing by members of union from such union); see United States v. Robinson,
512 F.2d 491, 494 (2d Cir. 1975) (conviction under 29 U.S.C. § 501(c) upheld where de
fendants stole maritime union employment forms to sell on black market; immaterial that
forms had no intrinsic value); United States v. Moseley, 507 F.2d 257, 258-59 (8th Cir.
1974) (per curiam), cert, denied, 420 U.S. 991 (1975) (conviction under 18 U.S.C. § 641
upheld where jury reasonably inferred defendant embezzled drugs from Veterans
Administration hospital; no need to show wrongful disposition); United States v.
Running, 506 F.2d 1068, 1070 (8th Cir. 1974) (conviction under 18 U.S.C. § 656 upheld
where defendant bank employee caused sums to be withdrawn from escrow account for
unauthorized purpose); United States v. Crutchley, 502 F.2d 1195, 1201 (3d Cir. 1974)
(conviction under 18 U.S.C. § 641 upheld where defendant accepted money from govern
ment agent purportedly to bring heroin as part of drug bust but converted to own use;
statutory prohibition encompasses larceny by trick); United States v. Black, 497 F.2d
1039,1042 (5th Cir. 1974) (conviction under 18 U.S.C. § 657 reversed because evidence that
defendant, treasurer of credit union, embezzled and misapplied credit union funds insuffi
cient).
1516. 18 U.S.C. § 656 (1970). Whether or not the money is repaid or the bank actually
suffers a loss is immaterial, but intent to injure or defraud the bank seems to be an es
sential element of the crime. See United States v. Tokoph, 514 F.2d 597, 601-04 (10th Cir.
1975) (defendant’s conviction for aiding and abetting based on his giving kickbacks and
bribes to bank officers in return for unauthorized loans affirmed despite claim of lack of
intent to injure or defraud since requirement of intent to injure or defraud satisfied from
defendant’s voluntary acts). See also United States v. Pollack, 503 F.2d 87, 90-91 (9th Cir.
1974) (intent to injure or defraud required for conviction under section 1005; convictions of
defendants who allegedly conspired with bank officers to obtain large unsecured loans for
salvage operation reversed because no jury instruction as to intent to injure or defraud);
18 U.S.C. § 1005 (1970) (proscribes issuing notes or other instruments or making false
entries without authority of bank directors).
1517. 514 F.2d 786 (10th Cir. 1975).
1518. Id. at 788-90.
1519. 512 F.2d 1249 (2d Cir. 1975).
1520. Id. at 1253 (defendant shown to have posed as member of United States Army
and obtained loan solely by virtue of this pretense); see 18 U.S.C. § 912 (1970). See also
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that a conviction for the offense of obstructing commerce by obtaining
consent to acquire another’s property under color of official right does
not require evidence that the official actually has the authority to
perform the promised act if the victim believes he has such power or if
he in fact performs the act.1521 The Ninth Circuit in United States v.
Andrino1522 held that Congress intended the federal statute proscribing
the extortionate use of credit to apply to intrastate transactions that
affect interstate commerce and that the absence of formal credit
transactions with specified interest rates does not preclude conviction if
characteristics of credit extension are present.1523
Federal law prohibits five or more persons from conducting,
financing, managing, supervising, directing, or owning all or part of a
gambling business in violation of state or local law.1524 In determining
whether the requisite number of persons are engaged in the conduct of
the business, courts include persons involved at all levels of the
operation.1525 Also proscribed are the knowing use of a wire communi

United States v. Rose, 500 F.2d 12, 14-15 (2d Cir. 1974) (defendant’s impersonation of
Immigration officer and demand of money from alien for ensuring nondeportation
supports conviction without proof of intent to defraud). Courts disagree as to whether
intent to defraud is an essential element of the offense of falsely impersonating an officer
or employee of the United States and obtaining something of value by acting in that
manner. Compare United States v. Randolph, 460 F.2d 367, 369-70 (5th Cir. 1972)
(impersonating and acting as army officer; intent to defraud required) and Honea v.
United States, 344 F.2d 798, 801-04 (5th Cir. 1965) (impersonating Central Intelligence
Agency officer and obtaining valuable property; intent to defraud required) with United
States v. Rose, 500 F.2d 12, 14-17 (2d Cir. 1974) (impersonating Immigration officer and
obtaining valuable property; intent to defraud not required) and United States v. Mitman,
459 F.2d 451, 452-54 (9th Cir.), cert, denied, 409 U.S. 863 (1972) (impersonating Navy of
ficer, Central Intelligence Agency agent, Federal Housing Administration representative
and officer of U.S. Congress and obtaining valuable property; intent to defraud not re
quired) and United States v. Guthrie, 387 F.2d 569, 570-72 (4th Cir. 1967), cert, denied, 392
U.S. 927 (1968) (impersonating and acting as federal bank examiner; intent to defraud not
required).
1521. United States v. Price, 507 F.2d 1349, 1350 (4th Cir. 1974) (per curiam) (convic
tion of county council chairman for extorting money for issuance of motel occupancy per
mit upheld despite defendant’s claim of inability to assure issuance where victim rea
sonably believed he had power); 18 U.S.C. § 1951 (1970).
1522. 501 F.2d 1373(9thCir. 1974).
1523. Id. at 1375-77 (defendant’s threats of violence resulting in physical harm to vic
tims owing him gambling debts supports extortion conviction); see 18 U.S.C. § 894 (1970).
1524. 18 U.S.C. § 1955 (1970); see United States v. Crockett, 506 F.2d 759, 761-62 (5th
Cir. 1975), cert, denied, U.S—, 44 U.S.L.W. 3201 (U.S. Oct. 6,1975) (conviction upheld
despite trial judge’s failure to read pertinent state statute proscribing gambling; judge’s
instruction to jury that gambling prohibited locally, leaving factual issue of gambling for
jury determination, adequate).
1525. See, e.g., United States v. De Cesaro, 502 F.2d 604, 611 (7th Cir. 1974) (lay off
bettors and middleman bookmakers included to determine size of conspiracy); United
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cation facility in interstate commerce for the transmission of bets or
betting information,1526 and any travel in interstate commerce or use of
a communication facility in interstate commerce with the intent to
distribute the proceeds of certain unlawful activities.1527

SPECIFIC FEDERAL OFFENSES

Possession of a firearm that is not registered to the possessor in the
National Firearms Registration and Transfer Record is a federal
offense.1528 The Government need not show that the defendant knew

States v. Brick, 502 F.2d 219, 225 n.17 (8th Cir. 1974) (lay off bettors included; severance
of cases against individual lay off bettors, which would have rendered federal statute
inapplicable because of insufficient number of persons involved, properly denied since
success of each lay off bettor dependent on success of central betting operation); United
States v. McHale, 495 F.2d 15, 18 (7th Cir. 1974) (per curiam) (lay off bettors included;
Congress intended to exclude only the individual player or bettor from calculation);
United States v. Manson, 494 F.2d 804, 807 (7th Cir.), cert, denied, 419 U.S. 994 (1974)
(ticket sellers and runners included in calculation). Whether an individual defendant
knows the gambling activity includes five or more persons is irrelevant. See United States
v. Brick, supra at 224 (convictions affirmed despite defendants’ claims that each dealt only
with central bookmaker and was unaware of other lay off bettors). In noting that the re
quirement of five or more persons evinces a congressional desire to reach only large scale
gambling operations, the Supreme Court this term emphasized that section 1955 applies
only to gambling operations remaining substantially in operation in excess of 30 days or
attaining gross revenues of $2,000 in a single day. See Iannelli v. United States, 420 U.S.
770, 789-90 (1975); 18 U.S.C. § 1955(b) (1970).
1526. 18 U.S.C. § 1084 (1970); see United States v. Skarloff, 506 F.2d 837, 839 (5th Cir.
1975), cert, denied, U.S—, 44 U.S.L.W. 3205 (U.S. Oct. 6, 1975) (conviction of recipient
of bookmaking information transmitted by telephone upheld).
1527. 18 U.S.C. § 1952 (1970); see United States v. LeFaivre, 507 F.2d 1288, 1297 (4th
Cir. 1974), cert, denied, 420 U.S. 1004 (1975) (use of facility in interstate commerce element
satisfied where checks, used to pay for bets, passed through interstate banking channels in
clearing process after deposit or cashing by defendants); United States v. Lightfoot, 506
F.2d 238, 241-42 (D.C. Cir. 1974) (per curiam) (defendant’s travel from District of
Columbia, where proceeds from prostitution derived, to Maryland to purchase automobile
not within section 1952 prohibition against travel to distribute proceeds). An unlawful
activity is defined as “any business enterprise involving gambling, liquor on which the
Federal excise tax has not been paid, narcotics, or prostitution offenses in violation of the
laws of the State in which they are committed or of the United States ...18 U.S.C. §
1952(b) (1970). Congress sought, through enactment of section 1952, to prevent racketeers
from engaging in interstate travel to further the purposes of concerted illegal activity.
United States v. Lightfoot, supra at 240-41.
1528. Int. Rev. Code of 1954, § 5861(d); see United States v. Ackerson, 502 F.2d 300,
304 (8th Cir. 1974), cert, granted, 419 U.S. 1099 (1975) (No. 74-5352) (Government must
prove defendant knowingly possessed unregistered firearm). Federal statutes also prohibit
the possession of a firearm transferred in violation of federal statute, the unlawful carrying
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the firearm to be unregistered, and possession may be either actual or
constructive.1529 The fact that one found the firearm, as opposed to
receiving it from another in an unregistered transaction, is no defense
under the statute.1530
Defendants have raised several unsuccessful constitutional attacks on
other federal statutes relating to firearms. The Supreme Court this
term, in affirming a conviction for making a false statement at the time
of acquisition of a firearm, held that the statutory proscription applies
to pawnshop redemption transactions, that the defendant had adequate
notice that the transaction was an “acquisition” within the meaning of
the statute, and that his conduct was criminal.1531 The Eighth Circuit, in
sustaining the validity of a statutory provision rendering criminal the
act of dealing in firearms without a license,1532 held that the meaning of
the terms “dealer” and “business” falls within common knowledge, and
that their use in the statute did not render it unconstitutionally
vague.1533

of a firearm while committing a federal felony, and the receipt or possession of a firearm in
interstate commerce by one previously convicted of a felony. 18 U.S.C. § 924 (1970); 18
U.S.C. App. § 1202(a) (1970); Int. Rev. Code of 1954, § 5861(b); see United States v.
Tucker, 502 F.2d 944 (5th Cir. 1974) (per curiam), cert, denied, 420 U.S. 946 (1975) (de
fendant’s previous conviction of nonviolent felony of violating Internal Revenue liquor
laws makes possession of firearm in interstate commerce illegal).
1529. United States v. Brown,__F.2d__ ,_ (4th Cir. Mar. 28, 1975) (No. 74-1491, at 6)
(possession of firearm during crime of interstate transportation of stolen vehicle properly
inferred from fact that firearm found on seat of vehicle shortly after vehicle crossed state
line); United States v. Richardson, 504 F.2d357,359 &n.2 (5th Cir. 1974),cert, denied, 420
U.S. 978 (1975) (possession of sawed-off shotgun properly inferred from fact that gun
found under driver’s seat of car owned and driven by defendant); United States v. Pietras,
501 F.2d 182,185-86 (8th Cir. 1974), cert, denied, 419 U.S. 1071 (1974) (unregistered shot
gun found near vehicle that had skidded off road and was abandoned by defendant during
flight from bank robbery supports conviction). Since only the transferor can register a fire
arm or destructive device under section 5841(b), the length of possession by a transferee is
immaterial to liability. See United States v. Ackerson, 502 F.2d 300, 304 (8th Cir. 1974),
cert, granted, 419 U.S. 1099 (1975) (No. 74-5352) (conviction for possession of unregistered
shotgun affirmed despite defendant’s contention that he had possession for only 10 min
utes).
1530. See United States v. Ackerson, 502 F.2d 300, 304 (8th Cir. 1974), cert, granted,
419 U.S. 1099 (1975) (No. 74-5352) (conviction for possession of shotgun not registered to
defendant as transferee affirmed despite defendant’s contention that Government failed to
prove him a transferee; possession by both transferees and finders unlawful).
1531. Huddleston v. United States, 415 U.S. 814, 823, 830-32 (1974) (defendant an
swered untruthfully question whether he had been convicted of crime punishable by
imprisonment for term of year or more); see Gun Control Act of 1968, § 922(a)(6), 18
U.S.C. § 922(a)(6) (1970).
1532. Gun Control Act of 1968, § 922(a)(1), 18 U.S.C. § 922(a)( 1) ( 1970).
1533. See United States v. Williams, 502 F.2d 581, 583 (8th Cir. 1974) (per curiam)
(“dealer” means anyone engaged in business of selling firearms; “business” is activity
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In interpreting several federal statutes this term, circuit courts have
had to decide whether the Government must prove specific intent.
Prosecution for knowingly conveying false information about an
attempted aircraft piracy1534 does not require proof that a speaker
intends to disrupt air service, that he knows disruption will result, or
that disruption actually ensues when the defendant’s actions pose a
clear and present danger of interference with air commerce and
safety.1535 Similarly, specific intent to obstruct commerce is not a
necessary element of the crime of obstructing commerce by extortion;
the Government need show only a plan to engage in extortionate
behavior likely to have the natural effect of obstructing com
merce.1536 The Eighth Circuit has held, however, that the offense of
boarding a commercial airline with a concealed weapon requires a
specific intent to conceal.1537 In United States v. Bro ion15 38 the court
reasoned that the broad interpretation of what constitutes a dangerous
weapon requires the Government to prove specific intent to con
ceal.1539
The general power of federal courts to punish for contempt of court

that occupies time, attention, and labor for purpose of livelihood or profit). See also United
States v. Posey, 501 F.2d 998, 1002 (6th Cir. 1974) (defendant who sold guns to federal
agents, possessed guns in original boxes, and held himself out as dealer violates statute).
1534. Federal Aviation Act of 1958, § 902(m)(l), as amended, 49 U.S.C. § 1472(m)(l)
(1970).
1535. See United States v. Irving, 509 F.2d 1325, 1329 (5th Cir. 1975) (although de
fendant’s statement to stewardess and flight officer immediately prior to scheduled de
parture that he would hijack a plane when the “knew enough” about aircraft may not sug
gest present intention to disrupt, conviction affirmed because airline personnel had to
treat statement as serious threat and air service actually disrupted). Time, place, and the
persons to whom the information is conveyed are important in determining whether the
false information presents a clear and present danger of interference with air commerce
and safety. Id. at 1329-30.
1536. United States v. Gupton, 495 F.2d 550, 551 (5th Cir. 1974) (conviction of defen
dant who telephoned bomb threat to airline affirmed); see 18 U.S.C. § 1951(a) (1970).
1537. United States v. Brown, 508 F.2d 427, 432 (8th Cir. 1974) (case remanded for new
trial at which requisite intent to conceal should be examined where defendant’s
presentation of baggage containing tear gas gun for inspection prior to boarding sug
gested lack of intent to conceal); see Federal Aviation Act of 1958, § 902(1), as amended,
49 U.S.C. § 1472(1) (1970).
1538. 508 F.2d427 (8th Cir. 1974).
1539. Id. at 431. The court affirmed the district court’s definition of a dangerous
weapon, which encompasses instruments inherently dangerous and those that may poten
tially be used as dangerous weapons. The court speculated that, absent an intent re
quirement, a woman carrying long knitting needles or a pair of scissors, a boy scout
carrying a hunting knife or hatchet, and a mother accompanied by her child and carrying
an authentic-looking toy gun all would be subject to prosecution under the statute. Id. at
430-31.
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is codified.1540 A contemptuous act and a willful, contumacious, or
reckless state of mind are necessary elements of the statutory crime of
contempt.1541 Before a court may invoke the criminal contempt power,
there must be a definite order running to the party to be charged with
failure to comply; an express order to one party does not carry
implications of duties imposed upon another party who cannot be said
to have had sufficient notice that his freedom was in jeopardy if he
failed to comply.1542
The crime of obstruction of justice codifies the power of a federal
court to punish for contempt committed outside its presence.1 543 A
defendant who uses threats or force intending to influence, intimidate,
or impede a witness in discharging his duties commits obstruction of
justice.1544 The District of Columbia Circuit ruled this term that the
mere fact of a threat does not violate the statute where the threatened
witness already has testified; the court remanded the case for a new
trial to determine whether the threat was made with intent to deter the
witness from further testimony.1545 A separate federal statute renders

1540. 18 U.S.C. § 401 (1970) (disobedience or resistance to court’s lawful writ, process,
order, rule, decree, or command).
1541. See In re Joyce, 506 F.2d 373, 377-78 (5th Cir. 1975) (where evidence insufficient
to prove telephone company security officer understood court order or had authority or
ability to comply by providing technical assistance to government agents in installing pen
register, conviction for contempt of order reversed for lack of requisite intent); United
States v. Lansky, 496 F.2d 1063, 1071-72 (5th Cir. 1974) (conviction for failure to comply
with subpoena to appear at trial reversed where evidence that defendant’s physician
instructed him not to travel belies finding of willful and contumacious conduct); cf. In re
Williams, 500 F.2d 403, 404 (2d Cir. 1974) (per curiam) (judgment of contempt under Rule
42(a) of Federal Rules of Criminal Procedure affirmed where attorney refused to obey
court order to remain in courtroom after client expelled for disruptive conduct and at
torney engaged in contumacious exchange with trial judge in presence of jury).
1542. In re Joyce, 506 F.2d 373, 378 (5th Cir. 1975) (insufficiency of evidence that de
fendant security officer for telephone company received copy of court order compelling
company to assist federal officers in installation of pen register gives alternate reason for
reversal of defendant’s conviction). See also North American Coal Corp. v. United Mine
Workers of America, 512 F.2d 238, 242-43 (6th Cir. 1975) (contempt judgment pursuant to
Rule 42(a) of Federal Rules of Criminal Procedure against 700 mine workers for failing to
report to work when ordered to do so vacated where unclear whether workers received
notice of order to report). Due process dictates that one charged with contempt of court
under Rule 42 be advised of the charges against him, have a reasonable opportunity to de
fend against the charges by defense or explanation, have the right to be represented by
counsel, and have a chance to testify and call witnesses on his behalf. Id. at 244.
1543. 18 U.S.C. § 1503 (1970); see United States v. O’Donnell, 510 F.2d 1190,1194 (6th
Cir.), cert, denied, 421 U.S. 1001 (1975).
1544. See United States v. Jackson, 513 F.2d 456, 460 (D.C. Cir. 1975). The defendant
need not have succeeded in deterring the witness. Id. at 460 & nn.27-30.
1545. Id. at 459-60. Although the witness already had testified, he was still a “witness”
for purposes of the statute. Id. at 460.
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criminal a willful escape from custody ordered by a court pursuant to
arrest or conviction for a felony.1546
Section 841 of title 21 prohibits, unless otherwise authorized by law,
the knowing or intentional possession with intent to distribute1547 and
the distribution of1548 a controlled substance.1549 Physicians registered

1546. 18 U.S.C. § 751 (1970) (prohibits escape from custody of Attorney General,
institution or facility to which confined, or custody by virtue of court order); see United
States v. Powell, 503 F.2d 195, 196 (D.C. Cir. 1974) (per curiam) (defendant’s conviction
for escape from custody reversed since custody followed acquittal by reason of insantity,
not conviction for felony); United States v. Joiner, 496 F.2d 1314, 1315 (5th Cir.) (per
curiam), cert, denied, 419 U.S. 1002 (1974) (conviction for failure to return from furlough
from federal corrections institution affirmed; evidence of epileptic seizure not sufficient to
show defendant incapable of willful intent). Section 4082(a) of title 18 enlarges the scope of
section 751 by making escapes from extended limits of confinement an escape within the
meaning of section 751.18 U.S.C. § 4082(d) (1970); see United States v. Leonard, 498 F.2d
754, 756-57 (D.C. Cir. 1974) (prisoner’s failure to remain within limits of confinement
during escorted bus trip with guards violates section 751).
1547. Controlled Substances Act of 1970, § 401(a) (1), 21 U.S.C. § 841(a)(1) (1970); see
United States v. Davis, 501 F.2d 1344,1345-46 (9th Cir. 1974) (per curiam) (conviction for
possession of mushroom pieces containing LSD affirmed; Government need not prove de
fendant knew exact nature of substance); United States v. Castillo-Burgos, 501 F.2d217,
218-19 (9th Cir. 1974), cert, denied, 419 U.S. 1010 (1975) (conviction affirmed where jury
reasonably inferred knowing possession by sole occupant and driver of car in which mari
juana concealed); United States v. Arias-Diaz, 497 F.2d 165, 168 (5th Cir. 1974), cert,
denied, 420 U.S. 1003 (1975) (conviction reversed because evidence insufficient to support
finding that defendant was passenger in car and hence in possession of marijuana con
tained therein). The requirement of possession may be satisfied by a showing of construc
tive possession where the defendant enjoys some measure of either shared or exclusive
dominion and control over the contraband. See United States v. Maspero, 496 F.2d 1354,
1359 (5th Cir. 1974) (two drivers of individual trucks properly convicted on basis of joint
constructive possession of marijuana even though marijuana in one truck; conviction of
defendant standing in driveway when trucks arrived reversed as he had no constructive
possession).
1548. Controlled Substances Act of 1970, § 401(a)(1), 21 U.S.C. § 841(a)(1) (1970); see
United States v. Oquendo, 505 F.2d 1307,1310 (5th Cir. 1975) (distribution conviction af
firmed although defendant did not personally transfer substance; defendant’s acts of es
corting agent to place of distribution and acceptance of payment sufficient to constitute
constructive transfer); United States v. Davis, 501 F.2d 1344, 1345 (9th Cir. 1974) (con
viction affirmed where defendant distributed mushroom pieces containing LSD; Govern
ment need not prove defendant knew exact nature of substance but merely that controlled
substance knowingly was distributed).
The procuring agent theory—that a person negotiating a drug deal for a purchaser par
ticipates in the purchase rather than the sale—does not apply in a prosecution for unlawful
distribution of a controlled substance. United States v. Marquez, 511 F.2d62, 63-64 (10th
Cir. 1975) (per curiam) (defendant’s conviction affirmed although he merely acted as go-be
tween for buyer and seller and made no profit on deal); see United States v. Van Buren,
513 F.2d 1327, 1327 n.l (10th Cir.), cert. denied, 421 U.S. 1002 (1975) (procuring agent in
struction denied); 21 U.S.C. §§ 802(8), (11) (1970) (definition of distribution encompasses
actual, constructive, and attempted transfers).
1549. Although section 802 of title 21 specifically defines marijuana as all parts of the
plant Cannabis sativa L, circuit courts unanimously have held that all species of mari

424

The Georgetown Law Journal

[Vol. 64: 167

pursuant to statute are authorized to dispense or distribute controlled
substances;1550 section 842(a) of title 21, however, proscribes distribu
tions that are not authorized specifically by the physician’s registra
tion.1551^ interpreting the interplay of sections 841 and 842, the
Supreme Court held this term that registered physicians may be
prosecuted under section 841 when their activities are outside the usual
course of professional practice.15521553
The Court reversed a holding by the
District of Columbia Circuit that a conviction of a physician under
section 841 cannot stand when the defendant’s unauthorized distribu
tion of methadone could be charged as a misdemeanor under section
842?553
juana, assuming more than one exists, are controlled substances for purposes of the
proscription of the title. E.g., United States v. Spann, 515 F.2d 579, 581-82 (10th Cir.
1975); United States v. Walton, 514 F.2d 201, 202-05 (D.C. Cir. 1975); United States v.
Ludwig, 508 F.2d 140,142 (10th Cir. 1974); United States v. Henley, 502 F.2d 585,586 (5th
Cir. 1974) (per curiam); see Controlled Substances Act of 1970, § 102(15), 21 U.S.C. § 802
(15) (1970).
1550. See Controlled Substances Act of 1970, § 302(b), 21 U.S.C. § 822(b) (1970). Sec
tion 829 of title 21 provides rules pursuant to which registered doctors may prescribe con
trolled substances. Id. § 309, 21 U.S.C. § 829 (1970). A prescription for a controlled sub
stance must be issued for a legitimate medical purpose by a doctor acting in the usual
course of professional practice. 21 C.F.R. § 306.04(a) (1975).
1551. See Controlled Substances Act of 1970, § 402(a), 21 U.S.C. § 842(a) (1970). If
committed knowingly, a violation of section 842 may constitute a misdemeanor. Id. §
402(c)(2)(A), 21 U.S.C. § 842 (c)(2)(A) (1970).
1552. Moore v. United States,_ U.S__ ___ , 44 U.S.L.W. 4023, 4024, 4026 (U.S. Dec. 9,
1975). The Court adopted the view of a number of other circuit courts. See United States v.
Green, 511 F.2d 1062, 1071 (7th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3638 (U.S.
Mar. 29, 1975) (No. 74-1233) (conviction of doctor under section 841 affirmed where con
trolled substance dispensed without legitimate medical purpose despite doctor’s regi
stration); United States v. Larson, 507 F.2d 385, 389 (9th Cir. 1974) (doctor’s liability
under section 841 assumed; conviction affirmed); United States v. Badia, 490 F.2d 296,
299 (1st Cir. 1973) (per curiam) (delivery of controlled substances outside course of pro
fessional practice of research constitutes “distributing” within meaning of section 841(a);
conviction of doctor authorized to “dispense” drugs affirmed); United States v. Leigh, 487
F.2d 206 (5th Cir. 1973) (dictum) (section 841 violated where physician issues prescription
not for legitimate medical purpose and not in usual course of medical practice); United
States v. Bartee, 479 F.2d 484, 487 (10th Cir. 1973) (same). Circuits that have found phy
sicians liable under section 841(a) disagree whether the appropriate charge is “dispensing”
or “distributing”. Compare United States v. Leigh, supra at 207 (when doctor prescribes
controlled substance he is “dispensing” regardless of whether drug prescribed for legiti
mate medical purpose) with United States v. Badia, supra at 298 (“dispensing” connotes
distribution in course of legitimate medical practice or research; doctor who otherwise pre
scribes controlled substances does not “dispense,” he “distributes”). Whether the crime
charged under section 841(a) is unlawful “dispensing” or unlawful “distributing,” the
crucial issue concerns whether the physician prescribed the controlled substance for a
legitimate medical purpose in the usual course of professional practice. 21 C.F.R. §
1306.04(a) (1975); see United States v. Green, supra at 1063 & n.2; United States v. Lar
son, supra at 386 & n.2.
1553. United States v. Moore, 505 F.2d 426, 427 (D.C. Cir. 1974), rev'd, U.S—, 44
U.S.L.W. 4023 (U.S. Dec.9,1975).
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The failure of a registrant to provide his local draft board with an
address where mail from the draft board will reach him violates the
Military Selective Service Act of 1967.1554The Government must show
a knowing and willful failure, a deliberate design not to comply with
the Act and regulations.1555 The Act also proscribes failure to regis
ter,1556 to report for induction,1557 and to perform alternate service

1554. § 12, 50 U.S.C. App. § 462(a) (1970); 32 C.F.R. § 1641.1(a) (1975) (duty to keep
local board advised at all times of address where mail will reach registrant); see United
States v. Glover, 514 F.2d 390 ( 9th Cir. 1975) (per curiam) (conviction affirmed despite
fact that defendant supplied grandmother’s address and in fact received notice to report
for physical because defendant failed to ascertain why board was trying to contact him);
United States v. Malde, 513 F.2d 97, 98 (1st Cir. 1975) (government’s failure to show at
tempt to reach defendant through person whose name was supplied as one who would al
ways know how to reach him requires reversal of conviction); United States v. Davis, 506
F.2d 587, 590 n.9 (6th Cir. 1974) (evidence that mail was returned and that phone calls did
not result in locating defendant insufficient where Government gave no reason why at
tempted communications not successful). The registrant satisfies the regulation if he, in
good faith, provides a chain of forwarding addresses by which mail reasonably may be
expected to come into his hands in time for compliance with induction. See United States
v. Wright, 502 F.2d 553, 554 (5th Cir. 1974) (per curiam), citing Bartchy v. United States,
319 U.S. 484,488-89 ( 1943) (defendant’s failure to respond to mail sent by local board sup
ports jury finding of failure to meet chain of forwarding address requirement).
1555. United States v. Malde, 513 F.2d 97, 99 (1st Cir. 1975) (conviction reversed be
cause no knowing or willful failure shown where Government gave no reason for its failure
to contact registrant through address given); United States v. Davis, 506 F.2d 587,591-92
(6th Cir. 1974) (conviction reversed because Government failed to offer evidence showing
why mail did not reach defendant).
1556. Military Selective Service Act of 1967, § 12(a), 50 U.S.C. App. § 462(a) ( 1970); see
United States v. Klotz, 500 F.2d 580, 581 (8th Cir. 1974) (per curiam) (conviction reversed
where Government failed to offer direct evidence that defendant knew of duty to register).
1557. Military Selective Service Act of 1967, § 12(a), 50 U.S.C. App. § 462(a) ( 1970); see
United States v. Coale, 507 F.2d 1313,1317 (9th Cir. 1974) (conviction affirmed because de
fendant’s failure to report for induction not justified by letters from personal psychiatrist
alleging defendant was psychoneurotic); United States v. Cook, 505 F.2d 1124, 1125 (2d
Cir. 1974) (per curiam) (conviction for failure to report for induction affirmed despite de
fendant’s claim that student deferment extended for full year since student deferment ex
tends only to completion of actual course of study ) ; United States v. Tyson, 503 F.2d 1368,
1369-1370 (5th Cir. 1974) (per curiam) (fact that defendant was adjudged unfit for military
service two years after initial refusal to report for induction does not bar conviction);
United States v. Sweet, 499 F.2d 259, 262 (1st Cir. 1974) (per curiam) (conviction for
failure to report for induction affirmed despite defendant’s claim that his request for
conscientious objector status was not rejected since he failed to exhaust administrative
remedies by contesting 1-A classification); cf. Walsh v. Local Board 10,305 F. Supp. 1274,
1279 (S.D.N.Y. 1969) (induction enjoined where petitioner, junior in college, entitled to de
ferred status under student deferment for full 12 month period following beginning of
course of study). If a registrant presents the board with a prima facie claim for reclassi
fication on medical or other grounds, the board may not prosecute the registrant suc
cessfully for failure to report for induction without reopening the classification. United
State« v. Coale, supra at 1317.
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when required to do so as a conscientious objector.1558 This term the
Third Circuit pronounced a delayed induction order invalid when the
delay was caused by the draft board’s mismanagement of the proposed
inductee’s file.1559 A defendant who wrongfully has been denied
conscientious objector status may not be prosecuted for failure to
submit for induction.1560
The Federal Election Campaign Act of 19711561 imposes on the
recipient the duty to report campaign contributions in excess of $10.00
within five days after receipt of the contribution.1562 In interpreting the
statute, the District of Columbia Circuit held in United States v.
Finance Committee to Re-elect the President1563 that the defendant is
required to report a contribution in excess of $10.00 even though it
was promised before the effective date of the statute.1564
The Supreme Court this term in United States v. Park1565 held that
proof of conscious wrongdoing is not required for a conviction for the
federal offense of holding out for sale adulterated food, drugs, or
cosmetics that have travelled in interstate commerce.1566 The Court
1558. Military Selective Service Act of 1967, §§ 6(j ), 12(c), 50 U.S.C. App. §§ 456(j),
462(c) (1970); see United States v. Golon, 511 F.2d 298, 300 (1st Cir. 1975) (conviction of
conscientious objector who failed to perform 24 months of civilian work contributing to the
national health, safety, or interest affirmed).
1559. United States v. Gazda, 499 F.2d 161,165 (3d Cir. 1974) (conviction for refusal to
report for induction reversed where order to report, issued after deadline in regulations,
did not qualify under specific exception for delayed orders because delay attributable to
board’s earlier refusal to issue rejection of conscientious objector status). See also United
States v. Salas, 509 F.2d 1102, 1104 (2d Cir. 1975) (per curiam) (conviction for failure to
report for induction reversed where board’s improper classification of defendant not suffi
cient reason to allow induction beyond deadline under regulations in effect at time).
1560. See United States v. Drozd, 512 F.2d 1165, 1168 (3d Cir. 1975) (failure of appeal
board to give specific reasons for refusal of conscientious objector status requires reversal
of conviction for failure to report for induction); United States v. Bush, 509 F.2d 776, 77879 (7th Cir. 1975) (failure of board to state reasons for denial requires reversal of convic
tion for failure to report ).
1561. 2 U.S.C. §§ 431-454 (Supp. Ill, 1973).
1562. § 302(b), 2 U.S.C. § 432(b) (Supp. Ill, 1973); see United States v. Finance Com
mittee to Re-Elect the President, 507 F.2d 1194, 1195 (D.C. Cir. 1974) (conviction of com
mittee affirmed where officer knowingly failed to report contribution).
1563. 507 F.2d 1194 (D.C. Cir. 1974).
1564. Id. at 1199. See also Cort v. Ash, 422 U.S. 66, 69 (1975) (private cause of action
against corporate directors in favor of stockholders may not be implied from section 610
prohibition against campaign contributions by corporations). The court in Finance
Committee also stated that since the word “willful” is not included in the statute, criminal
intent is not a necessary element of the crime. 507 F.2d at 1197. The statute does require
an element of knowledge, however, but knowledge of the committee chairperson is imput
able to the committee. Id. at 1197-98. Furthermore, secrecy, as opposed to openness, in the
involved transaction clearly indicates guilty intent.Id.
1565. —U.S__ _95 S.Ct. 1903(1975).
1566. Id. at_ , 95 S. Ct. at 1912; see Federal Food, Drug and Cosmetic Act § 301, 21
U.S.C. § 1331 (1970); accord, United States v. Abbott Labs., 505 F.2d 565, 573 (4th Cir.
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ruled that the Government establishes a prima facie case by introducing
evidence sufficient to support a finding by the trier of fact that the
defendant had responsibility and authority either to prevent or
promptly correct the violation complained of, and that the defendant
failed to do so.1567

Defenses
insanity

The American Law Institute formulation of standards governing the
insanity defense, which the courts of appeals generally have
adopted,1568 provides that a person is not responsible for his criminal
conduct if due to a mental disease or defect he is unable to appreciate
the wrongfulness of his acts or to abide by requirements of the
law.1 569 Although a showing of the defendant’s sanity is a prerequisite
to every conviction,1570 the Government’s burden is lessened by a
rebuttable presumption of sanity which attends all criminal proceed
ings.1571 When the defendant introduces evidence indicating insanity at
the time of commission of the offense, however, the presumption of
sanity disappears,1572 and the Government assumes the burden to prove

1974), cert, denied, 420 U.S. 990 (1975). The Court in Park did not resolve whether, in the
absence of proof of scienter, an accused could be incarcerated for violating a regulatory
statute. See United States v. Park, 499 F.2d839, 842 n.2 (4th Cir. 1974), rev'd,_ U.S—, 95
S.Ct. 1903(1975).
1567. _ U.S. at_ , 95 S. Ct. at 1912. See also United States v. Abbott Labs., 505 F.2d
565, 573 (4th Cir. 1974), cert, denied, 420 U.S. 990 (1975) (individual’s responsibility for
adulterated products based on knowledge of conditions that constitute violation; once
knowledge established, liability depends on action or inaction). The Court emphasized in
Park that the statute imposes not only a positive duty to seek out and remedy violations
when they occur, but also, and primarily, a duty to implement measures that will ensure
that violations will not occur__ U.S. at_ , 95 S. Ct. at 1912. The defendant, however, may
raise a defense of powerlessness to prevent or correct the violation at the trial on the
merits. Id. at_ , 95 S. Ct. at 1914.
1568. See, e.g., United States v. Smith, 507 F.2d 710, 711 n.2 (4th Cir. 1974); United
States v. Sennett, 505 F.2d 774, 776 (7th Cir. 1974); United States v. Munz, 504 F.2d 1203,
1208 (10th Cir. 1974). See generally Circuits Note: 1971-72 Term 468-71 &n.l471.
1569. Model Penal Code § 4.01 (Proposed Official Draft 1962).
1570. See United States v. Bettenhausen, 499 F.2d 1223,1228 (10th Cir. 1974).
1571. See United States v. Sennett, 505 F.2d 774, 778 (7th Cir. 1974) (where sanity in
issue jury instructions on presumption not advisable); United States v. Bettenhausen, 499
F.2d 1223, 1228 (10th Cir. 1974) (defendant unable to raise reasonable doubt as to sanity
does not dissipate presumption).
1572. See United States v. Sennett, 505 F.2d 774, 775 (7th Cir. 1974). The defendant
need only introduce slight evidence of insanity to rebut the presumption of sanity. See
United States v. Hartfield, 513 F.2d 254, 259 (9th Cir. 1975); United States v. Betten
hausen, 499 F.2d 1223,1229 (10th Cir. 1974). Whether the defendant has offered sufficient
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sanity beyond a reasonable doubt.1573
Several appellate courts have indicated a willingness to afford the
defendant every realistic opportunity to introduce and substantiate an
insanity defense and have allowed any evidence suggesting an occur
rence or history of aberrant behavior tending to raise the de
fense.15741575
For example, in United States v. Smith,1*15 the Fourth Circuit

evidence to place sanity in issue is a question for the court rather than the jury. See United
States v. Bettenhausen, supra at 1228 (trial judge properly instructed jury that sanity
issue not to be considered in determination of guilt or innocence); Brinkley v. United
States, 498 F.2d 505, 512 (8th Cir. 1974) (trial court determination that defendant failed to
make sufficient showing to justify insanity instruction upheld).
1573. See United States v. Hartfield, 513 F.2d 254, 259 (9th Cir. 1975) (conviction re
versed where evidence on insanity improperly excluded; Government has burden of prov
ing sanity); United States v. Rowell, 512 F.2d 766, 767 (8th Cir. 1975) (government’s
burden of proof met despite conflicting expert testimony); United States v. Munz, 504
F.2d 1203,1209 (10th Cir. 1974) (conviction reversed where jury improperly instructed on
insanity). The requirement that the Government prove the defendant’s sanity beyond a
reasonable doubt is a rule of the federal courts rather than a constitutional doctrine; the
rule is not binding on the states. See Leland v. Oregon, 343 U.S. 790, 797 (1952) (state
murder statute requiring defendant to prove insanity beyond a reasonable doubt upheld).
Explanation of the presumption of sanity in jury instructions after an insanity defense has
been raised sufficiently is unnecessary and may be prejudicial to the defendant. See United
States v. Sennett, 505 F.2d 774, 778 (7th Cir. 1974) (ommission of instruction on pre
sumption preferable practice). But cf. Virgin Islands v. Bellott, 495 F.2d 1393, 1396 (3d
Cir. 1974) (no error for court to mention presumption of sanity in general instructions after
defense raised).
The issue of a defendant’s right to a bifurcated trial also arose this term as the Fifth Cir
cuit reaffirmed its earlier holding that a defendant is not entitled to a bifurcated trial on
the issues of guilt and insanity and continued to reject the contrary view of the District of
Columbia Circuit. United States v. Milne, 498 F.2d 329, 330 (5th Cir. 1974) (per curiam),
cert, denied, 419 U.S. 1123 (1975), citing United States v. Huff, 409 F.2d 1225, 1228 (5th
Cir.), cert, denied, 396 U.S. 857 (1969); accord, Murphy v. Florida, 496 F.2d 553, 557 (5th
Cir. 1974), rev "don other grounds,_ U.S__ _95 S. Ct. 2031 (1975) (no due process right to a
bifurcated trial); see United States v. Green, 463 F.2d 1313, 1314-15 (D.C. Cir. 1972)
(bifurcation of trial on guilt and insanity proper where potential prejudice to issue of guilt
present); Contee v. United States, 410 F.2d 249, 250 (D.C. Cir. 1969) (bifurcation proper
where defendant shows substantial insanity defense and substantial defense on the
merits).
1574. See United States v. Hartfield, 513 F.2d 254, 260 (9th Cir. 1975) (trial court’s
denial of defendant’s motion for an EEG test reversible error because it deprived
defendant of material evidence critical to only plausible defense); United States v. Smith,
507 F.2d 710, 712 (4th Cir. 1974) (trial court’s narrow exclusion of certain of defendant’s
evidence of periods of irrational behavior reversible error). But cf. United States v.
Caldwell, _ F.2d__ ,_ (D.C. Cir., Dec. 31, 1974) (No. 72-1513, at 29-30) (denial of de
fendant’s request for additional psychiatric examination not reversible error where
relevant pretrial issue was defendant’s competency to stand trial, not sanity at time of
commission of offense); United States v. Greene, 497 F.2d 1068, 1078-79 (7th Cir. 1974),
cert, denied, _ U.S—, 95 S. Ct. 829 (1975) (no abuse of discretion to refuse additional
psychiatric examination where ample expert testimony available).
1575. 507 F.2d 710 (4th Cir. 1974).
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found reversible error in the trial court’s refusal to allow into evidence a
school examination prepared by the defendant, a teacher, showing that
the contents of the examination were totally irrelevant to the course
taught.1576 In raising an insanity defense, a defendant need not
introduce expert psychiatric testimony and may rely on lay testi
mony.1577 The Government similarly may rely solely on lay testimony
to prove the defendant’s sanity.15781579
In United States v. Coleman,1519
for example, the Tenth Circuit found that the government’s lay
witnesses who had an opportunity to observe the defendant during the
course of the crime sufficiently rebutted defendant’s expert psychiatric
testimony to send the issue of insanity to the jury.1580
A conflict in expert medical testimony neither indicates that the
Government failed to meet its burden of proof nor requires that the

1576. Id. at 712. In reversing the defendant’s conviction for mail fraud and remanding
for a new trial, the Fourth Circuit ruled that the goal of expediting a trial must not ob
struct the defendant’s right to develop fully the complex circumstances of his plea based
on an insanity defense. Id.
1577. See United States v. Hartfield, 513 F.2d 254, 260 & n.3 (9th Cir. 1975) (lay persons
and doctors who were not psychiatrists competent to testify on general nature of mental
condition); United States v. Greene, 497 F.2d 1068, 1073 (7th Cir. 1974), cert, denied,
_ U.S__ _95 S. Ct. 829 (1975) (lay witness testimony as to defendant’s bizarre conduct and
feelings of persecution admissible); cf. United States v. Milne, 487 F.2d 1232, 1235 (5th
Cir. 1973) (reversible error for trial judge to refuse to allow lay witness to testify in support
of defense of insanity at time of commission of offense).
The Seventh Circuit has held that the fifth amendment protection against self
incrimination and the sixth amendment right to counsel do not apply to a psychiatric
examination necessitated by defendant’s insanity defense. United States v. Greene, 497
F.2d 1068,1079-80 (7th Cir. 1974), cert, denied,_ U.S__ _95 S. Ct. 829 (1975). An indigent
defendant asserting insanity as a defense is entitled to psychiatric services at government
expense if such services are necessary to preparation of the defense and would be procured
by a reasonable attorney for a client capable of paying for them. See United States v. Hart
field, 513 F.2d 254, 257-58 (9th Cir. 1975) (denial of defense motion for EEG examination
reversible error); Brinkley v. United States, 498 F.2d 505, 510 (8th Cir. 1974) (refusal to
grant defendant’s request for appointment of psychiatrist requires remand); cf. 18 U.S.C.
§ 3006A(e) (1970) (authorizing investigative, expert, and other services necessary to ade
quate defense of indigents).
1578. See United States v. Coleman, 501 F.2d 342, 345-46 (10th Cir. 1974) (lay
testimony citing concrete facts sufficient government evidence to establish sanity as jury
issue); c/. United States v. Greene, 497 F.2d 1068, 1073 (7th Cir. 1974), cert, denied,
_ U.S._ ,95 S. Ct. 829 (1975) (government burden met by lay testimony supporting expert
testimony).
1579. 501 F.2d342 (10th Cir. 1974).
1580. Id. at 345-46 (accused observed during air piracy by FBI agent and airline em
ployees, among others); see United States v. Greene, 497 F.2d 1068, 1072-73 (7th Cir.
1974), cert, denied, _ U.S__ _ 95 S. Ct. 829 (1975) (testimony of airline personnel on hi
jacking sufficient to support jury finding of sanity).
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issue be withheld from the jury;1581 evaluation of the credibility and
weight to be accorded expert testimony remains a matter for the
jury.1 582 The Government is not totally unrestricted in its choice of
evidence to prove the defendant’s sanity. For example, a federal statute
expressly prohibits the evidentiary use of a prior judicial finding of
competency to stand trial in a case in which the accused has raised
insanity as a defense.1583 The Fifth Circuit this term ruled that the
government’s use of such a finding of competency as rebuttal evidence
constitutes plain error since competency to stand trial may have no
bearing on a suspect’s state of mind at the time of commission of the
offense.1584 The presumption of sanity attaches at each separate trial,
even though evidence of insanity may have been introduced in an
earlier trial arising from the same offense.1585
Most states and the District of Columbia provide for either
mandatory or discretionary commitment of a defendant upon a verdict
of not guilty by reason of insanity, but the federal system has no
comparable statutory provision.1586 While noting that federal defend
ants acquitted by reason of insanity may be returned to society without

1581. See United States v. Rowell, 512 F.2d 766, 767 (8th Cir. 1975) (sanity question
submitted to jury although conflicting expert medical testimony); cf. United States v.
Coleman, 501 F.2d 342, 343 (10th Cir. 1974) (government’s lay testimony sufficient to
overcome conflicting expert testimony); United States v. Greene, 497 F.2d 1068,1073 (7th
Cir. 1974), cert, denied,_ U.S__ _ 95 S. Ct. 829 (1975) (reversal unlikely where conviction
based on considerable expert evidence of sanity, although in conflict with other evidence).
If conflicting evidence of experts raises a substantial question of the defendant’s sanity, a
court must conduct a hearing to determine if grounds exist for the court to interpose the
insanity defense sua sponte, even if the defendant objects. See United States v. David, 511
F.2d 355, 363 (D.C. Cir. 1975) (trial court’s refusal to make adequate inquiry before inter
posing insanity defense sua sponte reversible error); United States v. Robertson, 507 F.2d
1148, 1158-60, 1161 (D.C. Cir. 1974) (insanity defense raised sua sponte following hearing
despite defendant’s wishes to contrary).
1582. See United States v. Coleman, 501 F.2d 342, 346 (10th Cir. 1974) (credibility and
weight of expert testimony within jury’s province); United States v. Shackelford, 494 F.2d
67, 75 (9th Cir.), cert, denied, 417 U.S. 934 (1974) (jury may reject expert testimony if it
finds opinions based on incorrect view of facts).
1583. 18 U.S.C.§ 4244 (1970).
1584. United States v. Davis, 496 F.2d 1026, 1029 (5th Cir. 1974); see United States v.
Collins, 491 F.2d 1050, 1053 (5th Cir.), cert, denied, 419 U.S. 857 (1974) (competency to
stand trial irrelevant to mental condition existing at the time of the alleged offense). The
court in Davis found a violation of section 4244 despite defense counsel’s failure to object
during trial, holding that objections under the statute are not waived by nonassertion. 496
F.2dat 1030-31.
1585. See United States v. Bettenhausen, 499 F.2d 1223, 1228-29 (10th Cir. 1974). In
Bettenhausen the Tenth Circuit refused to shift the burden of proof to the Government at
the outset of defendant’s trial even though in a prior trial ending in mistrial the defendant
introduced sufficient evidence of his insanity to send the question to the jury. Id. at 1229.
1586. See United States v. Greene, 497 F.2d 1068, 1074-76 (7th Cir. 1974), cert, denied,
__U.S__ , 95 S. Ct. 829 (1975); D.C. Code § 24-301(d) (1973).
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treatment, the Seventh Circuit in United States v. Greene15*1 none
theless declined to construe a federal statute1587
1588 providing for confine
ment of persons found insane in a criminal trial to the District of
Columbia’s mental hospital as authorizing federal courts in general to
order confinement.1589 Consequently the court found no error in the
trial court’s failure to suggest to the jury that the defendant would face
only therapeutic confinement if acquitted by reason of insanity.1590 The
District of Columbia statutorily provides for automatic commitment of
a defendant acquitted by reason of insanity,1591 but the District of
Columbia Circuit this term limited the applicability of this procedure.
In United States v. Wright1592 the court held that the statute authorizing
automatic commitment does not apply to a defendant found not guilty
by reason of insanity where the defense has been interposed by the trial
court sua sponte.1593 The court noted that, absent statutory authority
for automatic commitment, the defendant could be committed only
pursuant to the civil commitment statute, which requires the Govern
ment to prove grounds for commitment beyond a reasonable doubt and
also accords the respondent the right to a jury trial.1594

ENTRAPMENT

The Supreme Court’s decision in United States v. Russell1595 con
tinues to guide circuit court decisions interpreting the entrapment
defense. In Russell the Court ruled that an entrapment defense is
designed to protect the unwary innocent rather than the unwary
1587. 497 F.2d 1068 (7th Cir. 1974), cert, denied, _U.S._,95 S. Ct. 829 (1975).
1588. 24 U.S.C. §211 (1970).
1589. 497 F.2d at 1074-75.
1590. Id. at 1074-76; see United States v. Borum, 464 F.2d 896, 900-01 (10th Cir. 1972)
(instruction on possibility of civil commitment improper since judge not authorized to
order commitment and post-verdict disposition of defendant not jury issue). The issue of
whether the jury should be apprised of a defendant’s prospects for commitment if found
not guilty by reason of insanity entails balancing the danger of compromise verdicts
against possible prejudice to defendants where the jury may assume that he will return,
uncured, to society upon acquittal. See id. at 1077; id. at 1088-89, 1090-91 (Stevens, J.,
dissenting); cf. United States v. Brawner, 471 F.2d-969, 996-98 (D.C. Cir. 1972) (en banc)
(court may reveal to jury that acquittal by reason of insanity will result in commitment to
mental hospital until recovery).
1591. D.C. Code § 24-301(d) (1973); 24 U.S.C. § 211 (1970) (discretionary power in court
to order commitment after verdict of not guilty by reason of insanity in District of
Columbia court).
1592. 511 F.2d 1311 (D.C. Cir. 1975).
1593. 511 F.2dat 1313.
1594. Id; see D.C. CODE §§ 21-541 to 545 (1973).
1595. 411 U.S. 423 (1973).
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criminal, and consequently a defendant’s predisposition to commit the
offense charged is fatal to a claim of entrapment.1596 Most of the
circuits apply the Russell predisposition test strictly by rejecting the
defense wherever predisposition is shown.1597 The Ninth Circuit has
adopted a slight variant of the Russell standard by making separate
inquiries into whether the Government induced the defendant to
commit the acts charged and whether the defendant was predisposed to
commit the crime at the first opportunity.1598 The Ninth Circuit follows
Russell, however, in considering predisposition fatal to an entrapment
defense.1599
In a notable exception to the practice of other circuits applying the
Russell predisposition test to all cases, the Fifth Circuit follows a
standard of finding entrapment if the Government supplies the
contraband involved in the illegal transaction, notwithstanding the
accused’s predisposition.1600 The Eighth Circuit in United States v.
1596. Id. at 436. See generally Circuits Notes: 1972-1973 Term 633 & nn.1521-23.
1597. See, e.g., United States v. Pena-Ozuna, 511 F.2d 1106,1107-08 (9th Cir. 1975) (per
curiam) (jury properly instructed that entrapment not established if undercover agent
buys narcotics from one already engaged in drug sales); United States v. Marquez, 511
F.2d 62, 64 (10th Cir. 1975) (predisposition shown where defendant voluntarily obtained
drugs from known source for later sale to agent and no government plan of inducement);
United States v. Quintana, 508 F.2d 867, 876-77 & n.9 (7th Cir. 1975) (predisposition
established by prior drug sales to government agents); United States v. Hawke, 505 F.2d
817,819,821-22 (10th Cir. 1974), cert, denied, 420 U.S. 978 (1975) (evidence of defendant’s
attempt to hire agent for murder while conducting negotiation for sale of firearms admissi
ble to prove predisposition to make illegal sale); United States v. Fink, 502 F.2d 1,5-6 (5th
Cir. 1974) (entrapment defense in marijuana importation unsuccessful where character
and reputation evidence show predisposition); United States v. Payseur, 501 F.2d 966,
970-71 (9th Cir. 1974) (predisposition to import marijuana shown by implication of de
fendant’s involvement in previous smuggling operations and defendant’s initiation of
present plan); United States v. Register, 496 F.2d 1072, 1081 (5th Cir. 1974), cert, denied,
419 U.S. 1120 (1975) (presence of government agents aboard airplane used to import mari
juana does not negate predisposition of defendant to commit offense).
1598. See United States v. Ladley, 517 F.2d 1190,1193 (9th Cir. 1975) (defense rejected
where accused predisposed to sell narcotics); United States v. Pena-Ozuna, 511 F.2d 1106,
1107-08 (9th Cir. 1975) (per curiam) (jury instruction that lack of predisposition and
government inducement must be shown beyond reasonable doubt to sustain defense
proper); United States v. Payseur, 501 F.2d 966, 970-71 (9th Cir. 1974) (defense rejected
where defendant’s predisposition shown by past criminal activity and involvement in
planning present offense).
1599. See United States v. Payseur, 501 F.2d966,971 (9th Cir. 1974).
1600. See United States v. Oquendo, 505 F.2d 1307,1309 (5th Cir. 1975) (entrapment es
tablished as matter of law if government agent provides defendant with heroin; conviction
affirmed where evidence supports finding that heroin not supplied by Government);
United States v. Soto, 504 F.2d 557, 559 (5th Cir. 1974) (same); United States v. Mosley,
496 F.2d 1012, 1015-16 (5th Cir. 1974) (entrapment established if Government supplies
contraband; remand for jury determination of source of heroin). The court in Mosley dis
tinguished Russell on the ground that in Russell the defendant was given a legally avail
able substance, propanone, whereas in Mosley the defendant was provided with contra
band. 496 F.2d at 1015-16; see 411 U.S. at 431-32.
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Hampton1601 refused to adopt the Fifth Circuit rule, holding that
predisposition is fatal to an entrapment defense even though a
government informant supplies the defendant with heroin that the
defendant subsequently sold to a different government agent.1602 The
Supreme Court has granted certiorari in Hampton, presumably to
resolve the conflict among the circuits and delineate the relationship
between substantial government involvement in the offense and the
defendant’s predisposition.1603
A defendant who raises an entrapment defense has the burden of
introducing credible evidence tending to show intolerable government
inducement.1604 After the defendant’s proffer of evidence, the Govern
ment assumes the burden of proving the absence of entrapment beyond
a reasonable doubt.1605 Based on the evidence introduced, the trial
court may take several actions: it may find either entrapment or
predisposition as a matter of law,1606 may rule that insufficient evidence
of entrapment exists to support a jury instruction,1607 or may find
sufficient evidence to send the issue to the jury.1608 In evaluating
1601. 507 F.2d832 (8thCir. 1974),cert, granted, 420 U.S. 1003 (1975) (No. 74-5822).
1602. Id. at 835-36.
1603. 420 U.S. 1003(1975).
1604. See United States v. Harper, 505 F.2d924,926 (5th Cir. 1974) (defendant failed to
meet burden of showing inducement where predisposition established); United States v.
Bailey, 503 F.2d 969, 971 (5th Cir. 1974) (per curiam) (same); United States v. Payseur,
501 F.2d 966,971 (9th Cir. 1974) (no rigid formula for determining quantum of evidence of
inducement sufficient to create jury question on entrapment); United States v. Jett, 491
F.2d 1078, 1080 (1st Cir. 1974) (Government need not offer evidence of predisposition
where defendant offered no evidence of inducement beyond tolerable solicitation). See also
United States v. Felts, 497 F.2d 80, 81 (5th Cir. 1974) (per curiam), cert, denied, 419 U.S.
1051 (1975) (absent evidence of entrapment, defendant not entitled to jury instructions on
entrapment defense).
1605. See, e.g., United States v. West, 511 F.2d 1083, 1087 (3d Cir. 1975) (acquittal
proper absent government rebuttal of prima facie evidence of entrapment); United States
v. Spivey, 508 F.2d 146, 151 (10th Cir. 1975) (absence of entrapment proved beyond rea
sonable doubt where defendant had prior extensive drug involvement); United States v.
Wells, 506 F.2d 924, 925 (5th Cir. 1975) (since entrapment only shown as to two of eight
counts for sale of narcotics, conviction on other counts affirmed); United States v. Mosley,
496 F.2d 1012,1014 (5th Cir. 1974) (burden of proof shifts to Government once defendant’s
evidence raises entrapment defense; Government fails to prove that defendant did not re
ceive contraband from undercover agent beyond reasonable doubt).
1606. See, e.g., United States v. Oquendo, 505 F.2d 1307, 1309 (5th Cir. 1975)
(entrapment found as a matter of law where government agent provided heroin to de
fendant); United States v. Payseur, 501 F.2d 966,971 (9th Cir. 1974) (predisposition found
as matter of law).
1607. See United States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (defendant not en
titled to jury instruction on entrapment where he fails to introduce evidence of induce
ment); United States v. Felts, 497 F.2d80,81 (5th Cir. 1974) (per curiam),cert, denied, 419
U.S. 1051 (1975) (defendant’s burden of showing inducement not met).
1608. See United States v. Mosley, 496 F.2d 1012, 1014-15 (5th Cir. 1974) (evidence of
entrapment sufficient to send issue of defense to jury).
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whether the defendant’s evidence warrants submission of the entrap
ment issue to the jury, courts employ the creative activity or objective
standard, which measures the extent to which governmental influence
created the context in which the defendant was pressured to commit an
offense.1609 Applying the creative activity test in United States v.
AfosZey,1610 the Fifth Circuit held that to rebut an entrapment defense
the prosecution must prove beyond a reasonable doubt that the
defendant did not obtain contraband from a government agent.1611
Finding sufficient evidence of entrapment, the court reversed the
conviction and remanded for a jury determination of whether the
defendant had obtained the heroin sold to a government agent from an
independent source.1612 Courts repeatedly have distinguished such
governmental conduct as supplying contraband from permissible
undercover activity, which merely facilitates an opportunity for the
defendant to commit the offense.1613
In most instances, the Government satisfies its burden of proving
beyond a reasonable doubt that the defendant was not entrapped by

1609. See Sherman v. United States, 356 U.S. 369, 372, 376 (1958) (entrapment test fo
cuses on whether defendant’s conduct resulted from agent’s creative activity designed to
cause defendant to commit offense); United States v. Smith, 508 F.2d 1157,1158 (7th Cir.
1975) (active inducement distinguished from merely affording defendant opportunity to
commit offense); United States v. Williams, 502 F.2d 581, 583 (8th Cir. 1974) (no
entrapment where agent merely showed interest in possible purchase of contraband from
defendant).
If the indictment charges multiple counts, the jury must consider the entrapment
defense separately for each count. See United States v. Wells, 506 F.2d 924, 926 (5th Cir.
1975) (jury required to apply predisposition and entrapment evidence separately to each
narcotics sale charged); United States v. Oquendo, 505 F.2d 1307, 1309 (5th Cir. 1975)
(entrapment raised as defense to two indictments charging narcotics sales did not preclude
conviction on one indictment and acquittal on other).
1610. 496 F.2d 1012 (5th Cir. 1974).
1611. Id. at 1015.
1612. Id.
1613. See, e.g., United States v. Smith, 508 F.2d 1157, 1158-60 (7th Cir. 1975) (agents’
willingness to purchase narcotics from defendant merely afforded opportunity to commit
offense); United States v. Hampton, 507 F.2d832,834, 836 (8th Cir. 1974) (no inducement
where defendant initiated plan for sale of narcotics to seemingly gullible undercover
agents); United States v. Williams, 502 F.2d 581, 583 (8th Cir. 1974) (agent’s mere indica
tion of interest in purchase of contraband from defendant not entrapment); United States
v. Felts, 497 F.2d 80, 81 (5th Cir. 1974) (per curiam) (entrapment instruction properly re
fused where defendant willingly made initial narcotics sale to undercover agent and
promised future sales). Repeated entreaties by government agents for sale of narcotics
may constitute inducement and shift the burden of proof to the prosecution. See United
States v. Fletcher, 487 F.2d 22, 23 (5th Cir. 1973) (per curiam), cert, denied, 416 U.S. 958
(1974) (defendant’s showing of persistent importuning by informant sufficiently met by
Government); United States v. Principe, 482 F.2d 60, 62 (1st Cir. 1973) (burden of proof
shifted where showing made that agent appealed to friendship to buy drugs from de
fendant but predisposition established).
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introducing evidence of predisposition.1614 In considering the type of
evidence that may be introduced to demonstrate predisposition, several
courts have concluded that hearsay evidence of the defendant’s
reputation and character1615 and of other crimes and prior acts1616 is
admissible. Where the Government offers hearsay evidence to prove
predisposition, however, a court may impose certain limitations to
safeguard the defendant from unreliable or prejudicial testimony.1617
Moreover, previous criminal incidents involving government entrap
ment of the defendant may not be used to prove the defendant’s
predisposition to engage in the offense charged, even though the prior
incidents are of a similar nature.1618 If the prosecution attempts to
rebut a claim of entrapment raised by the defendant, some courts
require the in-court testimony of government informants involved in
the alleged entrapment.1619
A defendant who pleads entrapment must admit to all elements of
the crime charged lest he receive the benefit of internally inconsistent

1614. See, e.g., United States v. Marquez, 511 F.2d 62, 64 (10th Cir. 1975) (evidence of
past narcotics dealings and willingness to supply narcotics in future transactions suffi
cient to show predisposition); United States v. Hampton, 507 F.2d 832, 835-36 (8th Cir.
1974), cert, granted, 420 U.S. 1003 (1975) (defendant’s predisposition determinative of
entrapment issue even though government informant allegedly supplied narcotics sold by
defendant); United States v. Felts, 497 F.2d80, 81 (5th Cir. 1974) (per curiam) (willing nar
cotics sale to undercover agents on first encounter and promise of future sales).
1615. See, e.g., United States v. Henley, 502 F.2d 585, 586 (5th Cir. 1974) (per curiam);
United States v. Fink, 502 F.2d 1, 5 (5th Cir. 1974), cert, denied, 421 U.S. 911 (1975);
United States v. Moriarty, 497 F.2d 486,488-89 (5th Cir. 1974).
1616. See, e.g., United States v. Hawke, 505 F.2d 817, 821-22 (10th Cir. 1974), cert,
denied, 420 U.S. 978 (1975) (hearsay testimony regarding defendant’s discussion of prior
criminal activities and defendant’s solicitation of agent’s aid in murder scheme admis
sible); United States v. DeLeon, 498 F.2d 1327, 1333 (7th Cir. 1974) (hearsay evidence of
prior cocaine sale admissible); United States v. McKinley, 493 F.2d 547,552 (5th Cir. 1974)
(hearsay testimony on prior narcotics sale admissible).
1617. See United States v. Perez, 493 F.2d 1339, 1342, 1343-44 (10th Cir. 1974) (admis
sion of hearsay error absent cautionary jury instruction limiting use to issue of predisposi
tion); United States v. Ambrose, 483 F.2d 742, 750-52 (6th Cir. 1973) (hearsay evidence of
defendant’s reputation inadmissible where witness lacks first-hand knowledge of reputa
tion and source of hearsay not shown reliable).
1618. See United States v. West, 511 F.2d 1083, 1086 (3d Cir. 1975) (evidence of prior
uncharged narcotics sales induced by Government not admissible to prove predisposi
tion); United States v. Wells, 506 F.2d924,926 (5th Cir. 1975) (previous narcotics sale into
which defendant entrapped not evidence of predisposition to commit other sales).
1619. See United States v. Hart,_ F.2d_,_ (9th Cir. May 1,1975) (No. 74-3001, at 4-5)
(government failure to secure testimony of key agent in drug transaction resulting in ar
rest reversible error). See also United States v. Payseur, 501 F.2d 966, 970 (9th Cir. 1974)
(cross-examination of informant limited to inquiries having material bearing on entrap
ment).
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defenses of entrapment and denial of participation in the crime.1620 A
defendant who asserts entrapment, however, retains his fifth amend
ment privilege against self-incrimination and cannot be compelled to
testify in his own behalf.1621
The Supreme Court’s decision in United States v. Russell1622 left
unanswered the question of whether government participation in
criminal activity might be so offensive as to violate basic notions of due
process and thereby constitute a defense apart from the merits of the
entrapment issue.1623 Most courts have recognized such a violation of
due process apart from the issue of defendant’s predisposition, but,
following the Court’s dictum in Russell,1624 they require a showing of
government conduct so outrageous as to justify a due process
violation.1625

1620. See, e.g., United States v. Mitchell, 514 F.2d 758, 760-61 (6th Cir. 1975) (partial
admission of elements of crime insufficient to entitle defendant to entrapment instruc
tion); United States v. Rodriquez, 498 F.2d 302, 311 (5th Cir. 1974) (entrapment defense
rejected where defendant claimed no participation in offense); United States v. Register,
496 F.2d 1072, 1082 (5th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (denial of participa
tion in drug conspiracy precludes entrapment defense); cf. United States v. Harper, 505
F.2d 924, 926 (5th Cir. 1974) (entrapment rejected on grounds of predisposition, failure to
show government inducement, and denial of participation in drug sale).
1621. See United States v. Hart,_ F.2d__,__(9th Cir. May 1,1975) (No. 74-3001, at 2)
(plain error to foreclose entrapment defense to defendant willing to make formal admission
of offense because of his refusal to testify); United States v. Worth, 505 F.2d 1206,1209-10
(10th Cir. 1974), cert, denied, 420 U.S. 964 (1975) (defendant not required to testify per
sonally to entrapment).
1622. 411 U.S. 423 (1973).
1623. Id. at 431-32 (1973). See also Comment, The Viability of the Entrapment Defense
in the Constitutional Context, 59 Iowa L. Rev. 655, 664-69 (1974).
1624. 411 U.S. at 431-32.
1625. See, e.g., United States v. Ladley, 517 F.2d 1190, 1193 (9th Cir. 1975) (govern
ment’s offer of reward for defendant’s arrest not violative of due process); United States
v. Marquez, 511 F.2d 62, 64 (10th Cir. 1975) (no due process violation where government
agent, posing as informant’s cousin, procured sale from defendant); United States v.
Quintana, 508 F.2d 867,877-78 (7th Cir. 1975) (no due process violation where government
agents act in role of mobsters within bounds of proper undercover work); United States v.
Spivey, 508 F.2d 146, 149-51 (10th Cir. 1974), cert, denied, 421 U.S. 949 (1975)
(government informant’s conduct—supplying drugs, money, and food to defendant under
guise of friendship—not outrageous); Johnson v. United States, 506 F.2d 640, 643 (8th
Cir. 1974), cert, denied, 420 U.S. 978 (1975) (informant’s presence at arrest of defendant
for possession of heroin not outrageous conduct); United States v. Lue, 498 F.2d 531, 53334 (9th Cir.), cert, denied, 419 U.S. 1031 (1974) (due process defense rejected where govern
ment agents acted merely as couriers in smuggling operation); United States v. Rodri
quez, 498 F.2d 302, 311 (5th Cir. 1974) (undercover agent’s solicitation of sale and loan of
his car to transport drug not violative of due process); United States v. Arias-Diaz, 497
F.2d 165, 169 (5th Cir. 1974), cert, denied, 420 U.S. 1003 (1975) (agent acting as pilot of
plane importing marijuana not outrageous government conduct); United States v. Reg
ister, 496 F.2d 1072, 1081 (5th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (thorough
infiltration of drug conspiracy by government agents not violative of due process).
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JURY INSTRUCTIONS

Jury instructions serve to define the crime charged, to eliminate
irrelevant or prejudicial matter from the jury’s consideration, and to
clarify the jury’s role during deliberations. Cautionary instructions may
be given throughout the course of the trial when necessary to limit the
jury’s consideration of certain evidentiary matters.1626 General instruc
tions, which define the elements of the crime and delineate the
standards for conviction, are given immediately before the jury
retires.1627 Supplemental instructions may be given during deliberation
if the jury requests clarification or becomes deadlocked.1628

CAUTIONARY INSTRUCTIONS

A wide variety of events during a trial may create a need for
cautionary instructions. The court should give a cautionary instruction,
for example, when evidence is admitted for the limited purpose of
impeachment,1629 or when the prosecution introduces evidence of
another arrest,1630 or of defendant’s prior convictions.1631 Improper
references or statements before the jury,1632 testimony by an expert

1626. See Fed. R. Crim. P. 30.
1627. Id.
1628. Id.
1629. See United States v. Pizza, 508 F.2d 839 (4th Cir. 1975) (per curiam) (unpublished
opinion) (No. 73-2028, at 4-5) (harmless error for prosecution to question defendant about
prior narcotics arrest where cautionary instruction given). The failure of the court to give
such an instruction sua sponte, however, does not automatically result in reversible error.
Compare United States v. James, 505 F.2d 898, 900-01 (5th Cir. 1975) (no plain error in
failure to instruct sua sponte on limited use of impeachment evidence offered by prose
cution) with United States v. Kemp, 504 F.2d 421, 422-23 (6th Cir. 1974) (per curiam)
(reversible error not to give cautionary instruction on impeachment use of prior
inconsistent statement).
1630. See United States v. Snyder, 505 F.2d 595, 600 (5th Cir. 1974) (error in admission
cured by instruction that defendant had been acquitted, that arrest was irrelevant, and
that it could not be considered). See also United States v. Papadakis, 510 F.2d 287,295 (2d
Cir. 1975) ( narcotics conspiracy; failure to request charge on limited purpose of evidence of
prior similar criminal acts or to object to same precludes judicial review).
1631. See Evans v. Cowan, 506 F.2d 1248,1249 (6th Cir. 1974) (clear error not to give in
struction on limited use of evidence of prior convictions even though no timely request by
defendant on trial for armed robbery).
1632 See United States v. Shaver, 511 F.2d 933, 934 (4th Cir. 1975) (per curiam)
(instruction cured inadvertent misstatement by trial judge regarding exact location
defendant had contended he got into getaway car); United States v. Smith, 500 F.2d 293,
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witness,1633 and testimony from an unindicted witness who is subject to
indictment as an accomplice1634 likewise may call for a cautionary
instruction. A court also may use cautionary instructions to limit
particular evidence to only one defendant,1635 and to cure prejudice
arising from evidence admitted under a hearsay exception,1636 resulting
from juror misconduct during the selection of the jury,1637 or caused by
information improperly before the jury.1638 Finally, a cautionary

297-98 (6th Cir. 1974) (prosecutor’s improper reference to defendant’s failure to testify not
cured by cautionary instruction that failed to state that no inference could be drawn from
defendant’s conduct); United States v. Bowen, 500 F.2d 41,42 (6th Cir. 1974) (per curiam)
(conviction affirmed since instruction mitigates prosecutor’s improper reference to the
grand jury indictment); United States v. Bell, 498 F.2d 887, 889 (7th Cir. 1974)
(instruction and order to strike cured witness’s improper reference to defendant charged
with possession of heroin as a dishonest junkie and prosecutor’s inflammatory comment
that defendant would just get more heroin if not convicted); United States v. Falco, 496
F.2d 1359,1362 (5th Cir. 1974) (instruction cured trial judge’s incorrect statement that he
assumed prosecution’s use of hearsay was intended to impeach other witness); United
States v. Register, 496 F.2d 1072,1080 (5th Cir. 1974) (instruction cured misstatement of
witness about defendant’s theft of papers); United States v. Williams, 496 F.2d 378, 38384 (1st Cir. 1974) (instruction cured prosecutor’s improper reference to defendant’s
association with the underworld).
1633. See United States v. Gray, 507 F.2d 1013,1018 (5th Cir. 1975) (no reversible error
where judge cautioned jury that it was not bound by 1RS agent’s opinions of whether there
was deliberate understatement of income).
1634. See United States v. Simmons, 503 F.2d 831,836-37 (5th Cir. 1974) (proper to give
instruction on weight of accomplices’ testimony where evidence showed witness could
have been indicted for aiding defendant in furnishing false financial statements to federal
banks). The failure of the court to instruct sua sponte on accomplice testimony does not
constitute reversible error in all cases. See United States v. Fritts, 505 F.2d 168,169 (9th
Cir. 1974). See also United States v. Honneus, 508 F.2d 566, 576-77 (1st Cir. 1974), cert,
denied, 421 U.S. 948 (1975) (although court should instruct that conspiracy must be es
tablished by independent evidence before jury could consider coconspirators’ hearsay
statements, no plain error in failure to do so because of independent evidence of
conspiracy).
1635. See United States v. Papadakis, 510 F.2d 287, 300 (2d Cir. 1975) (limiting con
sideration of evidence to one or two defendants on trial aided determination that denial of
motion for severence not substantially prejudicial); United States v. McCord, 509 F.2d
891, 895 (7th Cir. 1975) (same). See also United States v. Donner, 497 F.2d 184, 193-94
(7th Cir. 1974) (no reversible error in giving instruction on use of coconspirator hearsay
where conspiracy count joined to substantive offenses).
1636. See United States v. Honneus, 508 F.2d 566, 576-77 (1st Cir. 1974), cert, denied,
421 U.S. 948 ( 1975) (testimony of coconspirator); United States v. Principe, 499 F.2d 1135,
1138 (1st Cir. 1974) (same).
1637. See United States v. Short, 500 F.2d 676, 677-78 (9th Cir.), cert, denied, 419 U.S.
1000 ( 1974) ( instruction cured prospective juror’s statement that trial pointless).
1638. See, e.g., United States v. Robbins, 510 F.2d 967 (4th Cir. 1975) (per curiam)
(unpublished opinion) (No. 74-1834) (government witness’s testimony incorrectly connect
ing defendant with prior narcotics transaction); United States v. Boemer, 508 F.2d 1064,
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instruction can withdraw uncorroborated evidence from the jury’s
consideration1639 and, in an unusual case, it may eliminate the need for
a general instruction on the same issue.1640
Although a cautionary instruction may be appropriate in many
circumstances, it is not always necessary,1641 and failure to give such an
instruction may be harmless error.1642 Absent a request by the defense,
the court’s failure to give a cautionary instruction will be reversed only
if it amounts to plain error.1643 Although cautioning the jury to
disregard a coconspirator’s guilty plea is effective in avoiding prejudice,
the omission of such an instruction, absent a request by the defendant,
does not automatically constitute reversible error.1644 In United States

1068 ( 5th Cir.), cert, denied, 421 U.S. 1013 (1975) (evidence of facts arising before dates
alleged in indictment); United States v. Goeke, 507 F.2d 820, 823 (8th Cir. 1974) (profani
ties in recorded conversation). See also United States v. Sperling, 506 F.2d 1323,1339 n.22
(2d Cir. 1974), cert, denied, 420 U.S. 962 (1975) (instruction cured improper admission of
stipulation between defendant’s brother and Government read to jury).
1639. See United States v. Finnigan, 504 F.2d 1355, 1358 (8th Cir. 1974) (jury
instructed to disregard bank deposit and account book entries unless connected to
fraudulent scheme by other evidence).
1640. See United States v. Goodson, 502 F.2d 1303,1308 (5th Cir. 1974) (failure to give
general instruction on limited use of impeachment evidence not reversible error where cau
tionary instruction given); United States v. Rodriguez, 498 F.2d 302, 307-08 (5th Cir.
1974) (failure to instruct on use of codefendant’s testimony not reversible error where
cautionary instruction given).
1641. See Blassingame v. Estelle, 508 F.2d 668, 669 (5th Cir. 1975) (per curiam)
(curative instruction unnecessary where judge sustained objection to prosecutor’s
improper closing argument); United States v. Klugman, 506 F.2d 1378, 1381-82 (8th Cir.
1974) (failure to give cautionary instruction not error since court gave general instruction
that improper argument of prosecutor not evidence and strong evidence of defendant’s
guilt existed).
1642. United States v. Shaver, 511 F.2d 933, 934 (4th Cir. 1975) (per curiam)
(overwhelming evidence of defendant’s guilt made failure to instruct as to prosecutor’s
improper questions relating to prior conviction currently on appeal harmless error);
United States v. Dye, 508 F.2d 1226,1235 (6th Cir. 1974), cert, denied, 420 U.S. 974 (1975)
(viewing other evidence of defendant’s guilt, failure to give a limiting instruction to
impeachment evidence harmless beyond a reasonable doubt).
1643. Fed. R. Crim. P. 52(b); see United States v. Moore, 505 F.2d 620, 624 ( 5th Cir.
1974) (failure to instruct jury on use of coconspiratorial hearsay testimony not plain error
where no timely request made and no prejudice shown).
1644. See, e.g., United States v. King, 505 F.2d 602, 608 (5th Cir. 1974) (court’s failure
to instruct sua sponte on disclosure of coconspirator’s guilty plea did not unfairly
prejudice substantial rights of accused); United States v. Snyder, 505 F.2d 595, 601 (5th
Cir. 1974) (failure to caution not to use coconspirator witness’s guilty plea not reversible
error); United States v. Richardson, 504 F.2d 357, 360-61 (5th Cir. 1974), cert, denied, 420
U.S. 978 (1975) (no plain error in failing to caution jury not to use codefendant’s guilty
plea). See also United States v. Campbell, 507 F.2d 955, 958 (9th Cir. 1974) (no plain error
in failing to caution sua sponte that no implication as to defendant’s guilt intended in
granting codefendants’ motions for acquittal).
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v. GwZ/o1645 the Third Circuit held that an adequate curative instruction
24 hours after a prosecutor’s improper reference to coindictee Taylor’s
guilty plea, which could have been corrected by the presentation of
Taylor, was insufficient to cure the prejudice to the defendant.1646 The
failure of the prosecution to call Taylor, as promised, pressured the
defense into producing him to repudiate his guilty plea. The court
found that the combination of the prosecutor’s failure to call the
witness, the initial improper reference, and the delay in giving the
curative instruction made the later cautionary instruction insufficient
to correct the error.1647

GENERAL INSTRUCTIONS

General instructions should define the crime charged and specify its
essential elements.1648 A mere reference to the indictment, therefore, is
insufficient as a general instruction,1649 and the instructions may go
beyond the face of the indictment.16501651
The defendant is not entitled to
have the judge instruct on a particular theory of defense unless the
evidence provides some foundation for that theory.16sl To obtain a

1645. 502 F.2d 759 (3d Cir. 1974).
1646. Id. at 760-62.
1647. Id.
1648. See United States v. Van Drunen, 501 F.2d 1393, 1398 (7th Cir. 1974) (proffered
instruction properly refused as inaccurate statement of law); United States v. Greene, 497
F.2d 1068,1086 (7th Cir. 1974) (in prosecution under statute not requiring specific intent
instruction on specific intent not required). See also United States v. Knippenberg, 502
F.2d 1056, 1061 (7th Cir. 1974) (no plain error in failing to define “willfully” in giving
instruction on elements of crime); United States v. Marvel, 496 F.2d 1170, 1171 (5th Cir.
1974) (per curiam) (unnecessary for court to define “conceal” in instruction on elements of
offense under auto theft statute).
1649. United States v. Bosch, 505 F.2d 78,81 (5th Cir. 1974) (instruction on immunity).
1650. See, e.g., United States v. Wilkinson, 513 F.2d 227, 233 (7th Cir. 1975) (joint
venture instruction proper though no conspiracy charged because merely theory of proof);
United States v. Wasserman, 504 F.2d 1012,1016 (5th Cir. 1974) (pandering need not be in
cluded in indictment in order to be charged in the jury instructions where evidence sug
gested pandering); United States v. Polizzi, 500 F.2d856,875 (9th Cir. 1974), cert, denied,
419 U.S. 1120 ( 1975) ( no error to read state statutory section not mentioned in indictment
charging violation of Federal Travel Act by conducting gambling operation in violation of
state law where necessary to understanding of other pertinent statutory prohibition). But
see United States v. Malde, 513 F.2d 97, 98 n.l (1st Cir. 1975) (prejudicial to give instruc
tion on violation of Selective Service regulation not charged in indictment).
1651. See, e.g., United States v. Swallow, 511 F.2d 514, 522-23 (10th Cir. 1975) (in
prosecution for income tax evasion no proof to support defendant’s theory that alleged
income actually repayment of loans; any such evidence, however weak, insufficient,
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missing witness instruction1652 the defendant must show that a witness
was peculiarly available to the prosecution.1653 The defendant has no
right to have the jury instructed as to a mandatory sentence that would
result from a guilty verdict.1654 The court’s failure to give a necessary

inconsistent, or of doubtful credibility, would have entitled defendant to instruction);
United States v. Grant, 510 F.2d 137, 138-39 (5th Cir. 1975) (per curiam) (defenserequested instruction that probative value of fingerprints questionable properly denied
where defense failed to establish reasonable theory for defendant’s fingerprints on stolen
goods); United States v. Dye, 508 F.2d 1226, 1231 (6th Cir. 1974), cert, denied, 420 U.S.
974 (1975) (no alibi instruction necessary where such theory not supported by evidence);
United States v. Martin, 507 F.2d 428, 429-31 (7th Cir. 1974) (reversible error in giving
instruction when no foundation for it in evidence); United States v. Pommerening, 500
F.2d 92, 100-01 (10th Cir. 1974) (no evidence reasonably supporting proffered instruction
on misunderstanding by defendant in perjury case); United States v. Clark, 498 F.2d 535,
537 (2d Cir. 1974) (no evidence that defendant under influence of drugs to support re
quested specific intent instruction). See also United States v. Wayman, 510 F.2d 1020,
1026-27 (5th Cir. 1975) (defendant not entitled to one-sided and argumentative instruc
tions). An instruction on entrapment requires the defendant to satisfy a minimal evi
dentiary standard. See United States v. Melendrez,_ F.2d__ ,__(9th Cir. Feb. 27, 1975)
(No. 74-2748, at 4) (evidence did not present a genuine dispute on entrapment); United
States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (burden is on defendant to prove some
evidence of entrapment); United States v. Bailey, 503 F.2d 969, 971 (5th Cir. 1974) (per
curiam) (defense must show entrapment); United States v. Chrzanowski, 502 F.2d 573,
576-77 (3d Cir. 1974) (instruction not necessary where no evidence of entrapment); United
States v. Payseur, 501 F.2d 966, 970-71 (9th Cir. 1975) (defendant not entitled to entrap
ment instruction where evidence indisputably showed predisposition to commit crime
charged); cf. United States v. McCord, 509 F.2d 891, 896 (7th Cir. 1975) (error to give
entrapment instruction where defendant indicated he would not argue entrapment but
error harmless).
1652. A missing witness instruction allows an inference to be drawn from the absence of
a witness peculiarly available to one party in a criminal case. The jury can infer from this
witness’s absence that the testimony of the unavailable witness would be unfavorable to
that party uniquely able to present him, unless the absence sufficiently is explained or
accounted for. See United States v. Williams, 496 F.2d 378,381 n.6 (1st Cir. 1974).
1653. See United States v. Kenney, 500 F.2d39,40 (4th Cir. 1974) (per curiam) (witness
not hidden from defense; defendant knew his name and neighborhood and could have pro
cured his testimony); United States v. Williams, 496 F.2d378, 383 (1st Cir. 1974) (no error
in not giving missing witness instruction where court properly found witness equally
unavailable to both sides).
1654. See United States v. Godfrey, 511 F.2d 1398 (4th Cir. 1975) (per curiam)
(unpublished opinion) (No. 74-2255, at 2-3) (jury should not be instructed as to mandatory
sentence when deciding guilt or innocence since instruction may affect jury’s role as finder
of fact); United States v. Johnson, 502 F.2d 1373, 1377-78 (7th Cir. 1974) (no requirement
that judge instruct jury of 25-year mandatory sentence for robbing post office and placing
mail custodian’s life in jeopardy); cf. Clark v. Lockhart, 512 F.2d 235, 237 (8th Cir. 1975)
(giving of instructions in state action regarding availability of parole under different
sentences improper but does not violate due process); United States v. Wilson, 506 F.2d
521,522-23 (9th Cir. 1974) (per curiam) (judge’s instruction that punishment is exclusively
a matter for court proper, even in case of statutorily prescribed mandatory sentence for
robbery of mailman with dangerous weapon).
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instruction requires a new trial,1655 and absent objection at trial, plain
error is the standard for appellate review.1656 Applying this standard in
United States v. Howard16^ the Second Circuit held that extremely
brief instructions not covering all the elements of the crime charged
constituted plain error, irrespective of other overwhelming proof of the
elements not charged and despite defense counsel’s failure to object to
the instructions given.1658
General instructions should be given in clear and explicit lan
guage.1659 The trial judge only has to instruct the jury on the substance
of a properly requested instruction, however, and need not adopt the

1655. See, e.g., United States v. Bosch, 505 F.2d 78,81 (5th Cir. 1974) (court’s failure to
instruct on elements of offense charged requires new trial); United States v. Mosley, 496
F.2d 1012, 1016 (5th Cir. 1974) (new trial necessary because of error in giving single
instruction on predisposition where facts also warrant instruction on effect of agent’s
providing contraband to accused); United States v. Martinez, 496 F.2d 664, 669 (5th Cir.
1974) (new trial ordered because of trial court’s failure to instruct on elements of sub
stantive crime constituting object of charged conspiracy). Appellate courts will consider
all the surrounding circumstances in determining whether a court’s failure to instruct re
quires reversal. See, e.g., United States v. Fahey, 510 F.2d 302, 305 (2d Cir. 1974) (no
specific instruction required where defense counsel emphasized defense of advice from ac
counting firm in his summation and judge referred in his charge to good faith mis
understanding not being basis for income tax evasion); United States v. Grant, 510 F.2d
137, 139 (5th Cir. 1975) (per curiam) (no error in failing to instruct on inconsistency of
convictions on various sections of bank robbery statute in conspiracy instruction); United
States v. Watts, 505 F.2d 951, 953 (5th Cir. 1974) (per curiam) (no error in refusing to give
incomplete, erroneous, and prejudicial requested instructions); United States v.
Sambrano, 505 F.2d 284, 286-87 (9th Cir. 1974) (no error in refusing requested eyewitness
identification instruction since judge’s charge adequately focused on issue); United States
v. Pacente, 503 F.2d 543, 550 (7th Cir.) (en banc), cert, denied, 419 U.S. 1048 (1974)
(inadvertent omission of interstate commerce from instruction giving statutory definition
of commerce not prejudicial error in extortion case) ; United States v. Delay, 500 F.2d 1360,
1366-67 (8th Cir. 1974) (proposed instruction misstating law properly refused); cf. United
States v. Rodriquez, 498 F.2d 302, 307 (5th Cir. 1974) (no prejudical error in failing to give
identification instruction sua sponte).
1656. See, e.g., United States v. Sciolino, 505 F.2d 586,589 (2d Cir. 1974) (no plain error
in failing to instruct sua sponte that evidence on victim’s state of mind admissible only on
count of impeding 1RS agent in performance of duties and not on that of attempting to
interfere by threats of force); United States v. Conley, 503 F.2d 520, 522 (8th Cir.1974) (no
plain error from improper reasonable doubt instruction where objection not properly called
to trial court’s attention before jury retired); United States v. Hill, 496 F.2d 201, 203 (5th
Cir.1974) (no plain error in instructions given since no obvious mistake or serious defi
ciency affecting fairness of judical proceeding).
1657. 506 F.2d 1131 (2d Cir. 1974).
1658. Id. at 1133-34 (defendant charged with federal crimes of bank robbery and ag
gravated bank robbery).
1659. See United States v. Pohlman, 510 F.2d 414, 417-18 (8th Cir. 1975) (instruction
merely implying that “bad purpose” an element of willful failure to file tax returns
reversible error); cf. United States v. Hill, 500 F.2d 733, 737-38 (5th Cir. 1974)
(unnecessary that jury instruction in obscenity case recite language of Roth-Memoirs
standard where proper test otherwise correctly conveyed).
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form and language requested by the parties.1660 A court also properly
may refuse a defendant’s request to elaborate on a correct instruc
tion.1661 Repetition of an instruction has been held not to be unduly
prejudicial.16*2
Proper and timely general instructions, like cautionary instructions,
may cure prejudice arising from the improper admission of evidence to
the jury room,1663 from prosecutorial misconduct and improper refer
ences,1664 and from the disclosure of pleas entered by codefend

1660. See, e.g., United States v. Colacurcio, 514 F.2d 1,8 (9th Cir. 1975) (instruction on
willfulness in tax case); United States v. Gray, 507 F.2d 1013, 1019 (5th Cir. 1975)
(instruction on specific wrongful intent for income tax evasion); United States v. Martin,
507 F.2d 428,431 (7th Cir. 1974) (instruction on willfulness in tax cases); United States v.
Finnigan, 504 F.2d 1355, 1357 (8th Cir. 1974) (instruction given contained essential
elements of crime of mail fraud); United States v. Edwards, 503 F.2d 838, 841 (9th Cir.
1974) (instruction on eyewitness identification testimony).
1661. See United States v. Neville, 516 F.2d 1302, 1305-06 (8th Cir. 1975) (instruction
that mixing “major parts” of stolen vehicle makes legitimate vehicle stolen for purposes of
statute proper even without defining “major parts”); United States v. Clark, 506F.2d416,
418-19 (5th Cir. 1975) (elaboration on correct reasonable doubt instruction within sound
discretion of court; additional instruction on weight of circumstantial evidence requested
by defendant not required). See also United States v. Shaver, 511 F.2d 933, 935 (4th Cir.
1975) (per curiam) (no need for more detailed charge where defendant made no objections
or requests for additional instructions); United States v. Aloi, 511 F.2d 585, 595 (2d Cir.
1975) (failure to define words “fraudulent,” “material,” and “undisclosed underwriter”
and to read all applicable statutes in 18-count indictment for securities conspiracy not plain
error); United States v. Thornton, 498 F.2d 749,751 (D.C. Cir. 1974) (although instruction
on specific intent required for burglary might have been more detailed, no plain error).
1662. See United States v. Baker, 499 F.2d 845, 849-50 (7th Cir. 1974) (conspiracy
charge).
1663. See United States v. Abbas, 504 F.2d 123,125-26 (9th Cir. 1974), cert, denied, 421
U.S. 988 (1975) (judge’s instruction that prosecution-prepared charts not proof but merely
summaries mitigates prejudice).
1664. See, e.g., United States v. Haynes, 515 F.2d 275, 277 (4th Cir. 1975) (per curiam)
(confusing terminology defining draft registrant’s duty to keep draft board apprised of
current address); United States v. Grant, 510 F.2d 137, 139 (5th Cir. 1975) (per curiam)
(witnesses’ references to prior criminal conduct of coconspirator); United States v.
McGrady, 508 F.2d 13, 20-21 (8th Cir. 1974) (prosecutor’s reference to grand jury indict
ment); United Statesv. Lawson, 507 F.2d433,445-46 (7th Cir. 1974), cert, denied, 420 U.S.
1004 (1975) (improper references to substance as cocaine); United Statesv. Rodriguez, 503
F.2d 1370, 1371 (5th Cir. 1974) (per curiam) (prosecutor’s misquote of witness); United
States v. Greiser, 502 F.2d 1295, 1297-98 (9th Cir. 1974) (improper question implied
defendant would go free if found not guilty by reason of insanity); United States v. Polizzi,
500 F.2d 856,878 (9th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (prosecutor’s improper
argument about “skimming” casino funds, a crime neither charged in the indictment nor
supported by evidence); United States v. Celcer, 500 F.2d 345, 347 (5th Cir. 1974) (per
curiam), cert, denied, 421 U.S. 911 (1975) (prosecutor’s improper comment as to de
fendant’s failure to call certain witnesses); United States v. Williams, 496 F.2d378, 383-84
(1st Cir. 1974) (prosecutor’s improper implication that defendant an underworld “rat”);
United States v. Drake, 494 F.2d648, 650 (7th Cir. 1974) (improper comments from prose
cution table that jury may have overheard).
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ants.1665 General instructions also may cure prejudice resulting from
information improperly before the jury,1666 and may protect against the
possibility that the jurors may give weight to evidence supporting one
count of the indictment in determining the defendant’s guilt as to
another count.1667 If the court informs the jury that it may draw an
inference from certain evidence, the court also should instruct the jury
that it is not required to draw that inference.1668
Several obstacles confront a defendant seeking reversal on the ground
of an inadequate instruction. A complaining party may not assign error
to an instruction unless at the time the instruction is given he states
distinctly the matter to which he objects and the grounds for the
objection.1669 Moreover, because appellate courts must view jury in
structions as a whole,1670 they frequently refuse to override isolated
improper comments by the trial judge.1671 A court will order a new trial

1665. See United States v. Curry, 512 F.2d 1299, 1303 (4th Cir.), cert, denied, 421 U.S.
911 (1975) (instruction that jury disregard one defendant’s guilty plea in determining guilt
of remaining defendants adequate to cure prejudice).
1666. See United States v. Pitts, 508 F.2d 1237,1240-41 (8th Cir. 1974) (defense witness
arrested in presence of jury panel).
1667. See United States v. Pacente, 503 F.2d 543, 547-48 (7th Cir.), cert, denied, 419
U.S. 1048 (1974) (no prejudicial error in not severing counts where court instructed jury
that evidence on false declaration to grand jury count should not be considered on extor
tion count).
1668. See United States v. Martinez, 514 F.2d 334, 342 (9th Cir. 1975) (inference of
knowledge of cocaine from possession in vehicle). See generally notes 1316-1331 supra.
1669. See, e.g., United States v. Eagan, 516 F.2d 1392, 1393 (8th Cir. 1975) (general
objection to instructions not sufficient to preserve issue on appeal); United States v.
Johnson, 516 F.2d 209, 212-13 (8th Cir. 1975) (general objection to instructions on duress
does not preserve issue for appeal); United States v. Martin, 511 F.2d 148, 152 (8th Cir.
1975) (objection that instruction on burden of proof constituted improper comment on
defendant’s failure to take stand too broad to preserve issue for appeal). See also United
States v. Ashdown, 509 F.2d 793,800-01 (5th Cir. 1975) (no plain error in failing to instruct
where court specifically invited objection to its charge and subsequently limited charge to
satisfy defendant).
1670. See, e.g., United States v. Park, 421 U.S. 658, 674 (1975); United States v.
Greenlee, 517 F.2d 899,904 (3d Cir. 1975); United States v. McCorkle, 511 F.2d 482,485-86
(7th Cir.) (en banc), cert, denied, _ U.S__ , 96 S. Ct. 43 (1975); United States v.
Minichiello, 510 F.2d 576, 578 (5th Cir. 1975) (per curiam); Johnson v. United States, 506
F.2d 640, 643-44 (8th Cir. 1974); United States v. Lisowski, 504 F.2d 1268, 1272-73 (7th
Cir. 1974); United States v. Rojas, 502 F.2d 1042,1045 (5th Cir. 1974) (per curiam); United
States v. Mattuci, 502 F.2d 883, 888-89 (6th Cir. 1974); United States v. Hoffman, 498
F.2d879,882 (7th Cir. 1974); United States v. Hill, 496 F.2d 201,203 (5th Cir. 1974).
1671. See United States v. Gomez-Rojas, 507 F.2d 1213, 1223 (5th Cir.), cert, denied,
_ U.S__ , 96 S. Ct. 41 (1975) (instructions, though less than even-handed in particular in
stances, complete and accurate when taken as a whole); Gant v. United States, 506 F.2d
518,520 (8th Cir. 1974) (willful failure to appear for trial; judge’s comments on defendant’s
failure to keep district attorney advised of his whereabouts not prejudicial error in context

Circuits Note: Criminal

445

usually only if an instruction is prejudicial, incorrect,1672 or unclear.1673

Reasonable Doubt and the Presumption of Innocence,
Al
though the prosecution has the burden of proving each element of the

of entire summarization); United States v. Pinto, 503 F.2d 718, 723-24 (2d Cir. 1974)
(judge’s probability predictions casting doubt on defendant’s evidence not plain error in
context of total instruction emphasizing that jurors were final authority on credibility of
evidence); United States v. Malizia, 503 F.2d 578, 583 (2d Cir. 1974), cert, denied, 420 U.S.
912 (1975) (statement that case must be decided on holiday eve not reversible error since
charge as a whole fair to defendant); United States v. Polizzi, 500 F.2d 856, 890 (9th Cir.
1974), cert, denied, 419 U.S. 1120 (1975) (prejudice from comments appearing to vouch for
credibility of witnesses cured by instruction that jury was sole judge); United States v.
Rodriguez, 498 F.2d 302,308-09 (5th Cir. 1974) (judge’s comments referring to “peddlers”
of marijuana in charge not plain error since judge stressed that jury sole judge of facts);
United States v. Register, 496 F.2d 1072,1082 (5th Cir. 1974) (jury instruction that they
could disregard judge’s opinion that defendant entered marijuana scheme knowing it was
wrong adequate protection). But see United States v. Martinez, 496 F.2d 664, 668-69 (5th
Cir. 1974) (instruction that jury not bound by judge’s opinions did not cure judge’s
prejudicial comments on noninvolvement of government witness in marijuana traffic).
1672. See, e.g., United States v. Munz, 504 F.2d 1203, 1207-09 (10th Cir. 1974)
(instructions applied wrong standard as to defendant’s mental capacity); United States v.
Dickerson, 508 F.2d 1216,1218 (2d Cir. 1975) (charge allowed jury to convict for assault on
federal officer on improper vicarious liability theory since agreement to participate in
larceny without violence not sufficient to make defendant liable for criminal assault);
United States v. Gomez-Rojas, 507 F.2d 1213, 1220-21 (5th Cir. 1975), cert, denied,
_U.S__ , 96 S. Ct. 41 (1975) (incorrect entrapment instruction critically related to de
fendant’s sole defense); United States v. Sklaroff, 506 F.2d 837, 839 (5th Cir. 1975), cert,
denied, _ U.S__ _ 96 S. Ct. 142 (1975) (corrected charge on issue of voice identification
cured any prejudice); United States v. Smith, 502 F.2d 1250, 1252, 1256 (5th Cir. 1974)
(erroneous instruction on elements of crime of receipt of stolen property); Virgin Islands v.
Callwood, 498 F.2d 404,406-07 (3d Cir. 1974) (court’s supplement to charge on transferred
intent cured any suggestiveness in initial charge). But see United States v. Dachsteiner,
518 F.2d 20, 22 (9th Cir. 1974), cert, denied, 421 U.S. 954 (1975) (erroneous obscenity
instruction did not materially affect jury’s deliberation); United States v. Beck, 511 F.2d
997, 1003 (6th Cir. 1975), cert, denied,_ U.S__ _ 96 S. Ct. 63 (1975) (incorrect instruction
on larceny statute harmless in light of defendant’s failure to object); United States v.
Pravato, 505 F.2d 703, 704-05 (2d Cir. 1974) (no plain error where counsel, pursuing trial
tactic, did not object to incorrect instruction on use of force in armed robbery); United
States v. Irali, 503 F.2d 1295, 1303 (7th Cir. 1974), cert, denied, 420 U.S. 990 (1975) (no
plain error from inadvertent mistake in instruction interpreting use of official right where
not detrimental to defendant and no objection entered).
1673. See United States v. Starks, 515 F.2d 112, 123 (3d Cir. 1975) (confusing instruc
tion as to use of improperly admitted tape recordings); United States v. Consolidated Coal
Co., 504 F.2d 1330, 1335 (6th Cir. 1974) (instruction on willfulness required by Coal Mine
Health and Safety Act not sufficiently clear). But see United States v. Polizzi, 500 F.2d
856,875 (9th Cir. 1974), cert, denied, 419 U.S. 1120 (1975) (not confusing to read section of
state gaming statute necessary to understanding of specific gaming offense charged);
United States v. Joyce, 499 F.2d 9, 22-23 (7th Cir. 1974), cert, denied, 419 U.S. 1031 (1974)
(possibility that jury misunderstood unclear instruction on proof of elements of scheme to
defraud not great enough to rise to level of reversible error).
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crime beyond a reasonable doubt,1674 the trial court may but is under
no obligation to define the term “beyond a reasonable doubt.”1675 The
jury must apply the same standard whether the evidence is direct or
circumstantial.1676 An instruction that circumstantial evidence must
exclude every reasonable hypothesis except that of guilt often is
confusing and usually is not required.1677
The adequacy of a reasonable doubt instruction must be determined
with reference to the entire charge,1678 and later instructions may cure

1674. In re Winship, 397 U.S. 358, 364 (1970); see Mullaney v. Wilbur, 421 U.S. 684
(1975) (state law placing burden on defendant to prove absence of malice aforethought in
murder case unconstitutional); Johnson v. Wright, 509 F.2d 828, 830-31 (5th Cir. 1975)
(instruction requiring defendant to prove that weapon he possessed was licensed violates
due process by shifting burden of proof to defendant). See also United States v. Greenless,
517 F.2d 899, 904 (3d Cir. 1975) (instruction that mere possibility of occurrence not suffi
cient to raise reasonable doubt that defendant was not guilty did not shift burden of
proof to defendant); United States v. Campbell, 507 F.2d 955, 957-58 (9th Cir. 1974)
(instruction that jury must find knowledge that defendant possessed heroin beyond a rea
sonable doubt cured error in not instructing that permissible inferences do not shift
burden of proof to defendant); United States v. Kenaan, 496 F.2d 181, 184 (1st Cir. 1974)
(reasonable doubt instruction did not cure effect of reading statute containing unconstitu
tional inference placing burden of proof on defendant).
1675. United States v. Lawson, 507 F.2d 433, 441-42 (7th Cir. 1974), cert, denied, 420
U.S. 1004(1975).
1676. See United States v. James, 510 F.2d 546, 551 (5th Cir. 1975). The jury need not
be given a detailed charge relating to the proper use of circumstantial evidence. United
States v. Shaver, 511 F.2d933,935 (4th Cir. 1975) (per curiam).
1677. See United States v. Pugh, 509 F.2d 766, 768 (8th Cir. 1975) (judge properly
refused to give reasonable hypothesis instruction); United States v. Boemer, 508 F.2d
1064,1068-69 (5th Cir.), cert, denied, 421 U.S. 1013 (1975) (where reasonable doubt instruc
tion given, reasonable hypothesis instruction tends only to confuse); United States v.
Heck, 499 F.2d 778, 790 (9th Cir.), cert, denied, 419 U.S. 1088 (1974) (court need not
instruct that circumstantial evidence must exclude every hypothesis except that of guilt);
cf. United States v. Clark, 506 F.2d 416, 418 (5th Cir. 1975) (no error to refuse requested
instruction implying a higher standard of proof for circumstantial evidence). Once the
court gives an instruction on circumstantial evidence stating correctly that the law does
not distinguish between direct and circumstantial evidence and that the jury must find
guilt beyond a reasonable doubt, any further amplification of circumstantial evidence is
within the court’s discretion. See United States v. Clark, 506 F.2d 416, 418-19 (5th Cir.
1975) (no duty to charge jury to be more suspicious of circumstantial than direct evidence
where judge instructed guilt must be proved beyond reasonable doubt).
1678. See, e.g., Holland v. United States, 348 U.S. 121,140 (1954) (although reasonable
doubt instruction would better be phrased in terms of hesitation to act rather than wil
lingness to act, instruction as a whole correctly conveyed concept); Young v. Anderson,
513 F.2d 969, 972 (10th Cir. 1975) (absent showing that reasonable doubt instruction
viewed as part of entire charge violated fourteenth amendment rights, no reversible error);
United States v. Dixon, 507 F.2d 683, 684 (8th Cir. 1974) (per curiam) (failure to give pre
ferred reasonable doubt instruction not reversible error where differences of no signifi
cance viewing instructions as a whole). See also United States v. Martin, 511 F.2d 148,152
(8th Cir. 1975) (instruction that defendant’s failure to take stand is saying “prove me
guilty if you can” not plain error when viewed as part of whole charge).
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earlier improper instructions.1679 This term the Fifth Circuit held that
an instruction that defines reasonable doubt in terms of the personal
willingness of a juror to act, as contrasted to the willingness of a
reasonably prudent man, did not prejudice the defendant when viewed
in the context of the entire instructions.1680 Similarly, the Tenth Circuit
did not order reversal in a case where the instructions on the reasonable
doubt standard compared the jury’s decisionmaking function on the
issue of the defendant’s guilt to decisionmaking in the ordinary course
of life.1681 Defining reasonable doubt in terms of “willingness to act”
rather than “hesitation to act” has been held not to be plain error in
light of the correctness of the rest of the charge.1682 Two circuits have
split on whether “reasonable doubt” can be equated with “substantial
doubt.”1683 The Seventh Circuit in United States v. Lawson1684 held that
the complete failure to give an instruction defining reasonable doubt,
even though an acceptable one had been tendered, should not be the
basis for reversing an otherwise fairly conducted trial, so long as the
jury has been instructed that the prosecution bears the burden of
proving its case beyond a reasonable doubt.1685
Failure to instruct the jury on the presumption of innocence usually
constitutes prejudicial error when the defendant requests such an
instruction.16861687
In United States v. Nelson™*1 despite references to the
1679. See United States v. Joyce, 499 F.2d 9, 23 (7th Cir. 1974), cert, denied, 419 U.S.
1031 (1974) (instruction that jury should convict if sufficient legal evidence exists not
reversible error in light of later instructions on reasonable doubt standard).
1680. United States v. Joiner, 496 F.2d 1314, 1315-16 (5th Cir.) (per curiam), cert,
denied, 419 U.S. 1002 (1974).
1681. United States v. Pepe, 501 F.2d 1142,1143-44 (10th Cir. 1974).
1682. See, e.g., United States v. Leaphart, 513 F.2d 747, 749-50 (10th Cir. 1975)
(although use of “willingness to act” disapproved for future cases, no error since instruc
tions as whole adequately conveyed meaning of reasonable doubt); United States v.
Dixon, 507 F.2d683,684 (8th Cir. 1974) (per curiam) (same); United States v. Richardson,
504 F.2d 357, 361 (5th Cir. 1974), cert, denied, 420 U.S. 978 (1975) (same); cf. United
States v. Williams, 505 F.2d 947, 948 (8th Cir. 1974) (per curiam) (when instructions
viewed as whole, substitution of “willingness to act” for “hesitation to act” not plain
error).
1683. Compare United States v. Bridges, 499 F.2d 179, 185-86 (7th Cir.), cert, denied,
419 U.S. 1010 (1974) (equation of “reasonable doubt” and “substantial doubt” plain error)
uith United States v. Fallen, 498 F.2d 172, 176-77 (8th Cir. 1974) (substitution of “sub
stantial doubt” for "reasonable doubt” not erroneous where instruction as whole conveyed
proper concept of reasonable doubt).
1684. 507 F.2d 433 (7th Cir. 1974), cert, denied, 420 U.S. 1004 (1975). The court found
the phrase “reasonable doubt” of such common acceptance that the jury would under
stand it without definition. Id. at 442.
1685. Id. at 441-42. But see Nanfito v. United States, 20 F.2d 376, 378 (8th Cir. 1927)
(error in failing to instruct on reasonable doubt standard).
1686. See Coffin v. United States, 156 U.S. 432, 456-57, 460-61 (1895) (presumption of
innocence not entirely subsumed in instruction on reasonable doubt).
1687. 498 F.2d 1247 (5th Cir. 1974).
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presumption of innocence by the court and counsel throughout the
proceedings and detailed instructions on the burden of proof, the Fifth
Circuit reversed for failure to instruct on the presumption of
innocence.1688 In United States v. Lawson1689 the Seventh Circuit found
an instruction that the presumption of innocence remains with the
defendant unless and until he is proven guilty not erroneous since the
jury was instructed adequately that the burden of proof never shifts to
the defendant and that all the evidence should be considered in
reaching a verdict.1690 Plain error is the standard of review when a
presumption of innocence instruction is not requested and no objection
is made to its omission. Applying this standard in United States v.
Fernandez,1691 the Fifth Circuit held the prosecutor’s continual im
proper references to the defendant’s prior convictions plain error
because they created a presumption of guilt.1692
Aiding and Abetting.
An aiding and abetting instruction is
proper when the evidence shows that the defendant may be guilty of
aiding and abetting though charged as a principal,1693 or in conjunction
with a conspiracy charge involving the same transaction.1694 The
instruction may be given even though aiding and abetting is not charged
specifically in the indictment.1695
An aiding and abetting instruction should state that specific criminal
intent is a necessary element for conviction.1696 In Virgin Islands v.

1688. Id. at 1248-49 (reversible error where defendants properly objected to trial judge’s
refusal to give requested instruction on presumption).
1689. 507 F.2d433 (7th Cir. 1974), cert, denied, 420 U.S. 1004(1975).
1690. Id. at 444; see United States v. Durham, 512 F.2d 1281, 1288 (5th Cir. 1975)
(instruction implying that burden of proof shifted to defendant did not require reversal
where jury also told that defendant entitled to presumption of innocence, that prosecution
had burden of proof, and that burden of proof never shifts to defendant).
1691. 496 F.2d 1294 (5th Cir. 1974).
1692. Id. at 1303.
1693. See United States v. Windom, 510 F.2d 989, 993-94 (5th Cir.), cert, denied,
_ U.S__ _96 S. Ct. 121 (1975) (instruction on aiding and abetting not plain error where trial
testimony sufficient to give rise to inference that defendant aided and abetted uttering of
government checks).
1694. Cf. United States v. Townes, 512 F.2d 1057, 1058 (6th Cir. 1975) (per curiam)
(conspiracy and aiding and abetting separate crimes and can be charged to the jury where
they arise out of the same transaction; dismissal of conspiracy count reversed).
1695. United States v. Martinez, 514 F.2d 334, 338 (9th Cir. 1975); see United States v.
Irali, 503 F.2d 1295, 1302 (7th Cir. 1974), cert, denied, 420 U.S. 990 (1975) (sua sponte
instruction on aiding and abetting proper since supported by evidence).
1696. See United States v. Irali, 503 F.2d 1295,1302-03 (7th Cir. 1974), cert, denied, 420
U.S. 990 ( 1975) (vague instruction that failed to set forth specific criminal intent not plain
error where jury also instructed that it must find that defendant attempted to make crime
succeed).
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Navarro,1691 however, the Third Circuit upheld an aiding and abetting
conviction based on an instruction that did not specify that the jury
must find the requisite specific criminal intent; although observing that
the instruction was not a model, the court found it not so deficient as
to constitute plain error.1697
1698 The court upheld the court’s charge since it
did contain elements requiring affirmative conduct on the part of the
defendants.1699
An instruction that allows the jury to infer the defendant’s guilt in
aiding and abetting from the guilt of the principal is improper.1700 In
United States v. Bowie1701 the Seventh Circuit held that such an
allegedly improper instruction was not plain error, however, since the
court had informed the jury that defendant’s guilt or innocence had to
be determined separately, and that the jury had to find that the
codefendant was a participant and not merely a knowing spectator.1702

Credibility of Witnesses.
When an accomplice testifies for the
prosecution or the defense, a judge properly may instruct the jury to
accept his testimony with caution.1703 A judge may refuse to name a
witness as an accomplice in the instructions if the evidence that the
witness is an accomplice is speculative.1704 In United States v.
Santana1™ the Second Circuit held that although the testimony of
accomplices should be scrutinized in terms of the witnesses’ possible
motivations rather than simply their criminal records and activities, the
issue of a coconspirator’s interest fairly stated to the jury in general
terms satisfied the standard.1706 An accomplice instruction stating that
the jury can convict on an accomplice’s uncorroborated testimony but
failing to state that acquittal may be based on the same testimony is
improper.1707 Although an accomplice credibility instruction usually is
1697. 513 F.2d 11 (3d Cir. 1975),cert, denied, 421 U.S. 1045(1975).
1698. Id. at 15-16.
1699. Id.
1700. See United States v. Bowie, 515 F.2d 3,9-10 (7th Cir. 1975).
1701. 515F.2d3(lstCir. 1975).
1702. Id. at 10.
1703. See United States v. Simmons, 503 F.2d 831, 837 (5th Cir. 1974) (witness subject
to indictment as principal or accessory to offense with which defendant charged is
accomplice).
1704. United States v. Johnson, 516 F.2d 209, 213 (8th Cir. 1975) (evidence unclear on
status of witness as accomplice; general instruction that testimony of any accomplice to
be viewed with caution sufficient).
1705. 503F.2d710(2dCir.),cert, denied, 419U.S. 1053(1974).
1706. Id. at 715-16 (defendant contended that witnesses’ testimony given to improve
their stance with Government; instruction to scrutinize testimony to determine witnesses’
interest in the case sufficient).
1707. United States v. Armocida, 515 F.2d 29, 48 (3d Cir. 1975) (although erroneous,
instruction harmless in context of entire charge and where accomplice testimony minimal).
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necessary, the failure to give such an instruction will not always be
plain error.1708
A court does not err in instructing a jury to determine the
credibility of a witness by common sense when this advice merely
supplements a proper credibility instruction.1709 An instruction that
witnesses are presumed to speak the truth, however, is confusing and
useless.1710 A comparative credibility instruction, which directs the jury
to choose between the credibility of government witnesses and a
defendant, generally is not proper because the jury, by so doing, may
ignore the requirement that it find guilt beyond a reasonable
doubt.1711 When the testimony of a single prosecution witness may be
sufficient to convict, a proper credibility instruction should convey to
the jury that it may convict if it believes beyond a reasonable doubt
that the witness is truthful, that the witness accurately recounted what
actually happened, and that the witness’s testimony covered each
element of the crime charged.1712

Nullification Instruction.

The defendant is not entitled to a

1708. See United States v. Curry, 512 F.2d 1299, 1303 (4th Cir.), cert. denied,_ U.S—,
96 S. Ct. 55 (1975) (failure to instruct on weight to be given testimony of witnesses who
received immunity not plain error since jury received cautionary instruction on accomplice
testimony and had been advised as to which witness had received immunity); United
States v. Windom, 510 F.2d 989, 994 (5th Cir.), cert, denied,_ U.S__ _96 S. Ct. 121 (1975)
(no plain error in failure to give accomplice instruction since testimony of accomplice not
sole direct evidence against defendant); United States v. McSweaney, 507 F.2d 298, 301
(9th Cir. 1974) (per curiam) (no error where court instructed jury to scrutinize testimony
and consider extent of contradiction or corroboration by other evidence) ; cf. United States
v. Chrzanowski, 502 F.2d 573, 577-78 (3d Cir. 1974) (no prejudicial error in declining re
quested instruction on credibility of witness induced to testify by promise of immunity
where witnesses only possibly entitled to immunity and general credibility instruction
given); United States v. Hudson, 496 F.2d 698, 699-700 (5th Cir. 1974) (per curiam) (no
plain error for failure to give accomplice credibility instruction where accomplices’
testimony amply corroborated by other evidence).
1709. See United States v. Boemer, 508 F.2d 1064, 1068 (5th Cir.), cert, denied, 421 U.S.
1013 (1975). See also United States v. Hodges, 515 F.2d 650, 651-52 (7th Cir. 1975)
(conviction reversed where court failed to instruct jury to acquit if reasonable doubt exists
as to eyewitness identification of defendant and such identification key element at issue).
1710. United States v. Gutierrez-Espinosa,_ F.2d__ ,_ (9th Cir. May 6, 1975) (No. 743323, at 2) (per curiam) (since only direct testimony as to defendant’s knowledge of
presence of marijuana was his own denial, instruction that testimony presumed truthful
worked to defendant’s advantage and was harmless error).
1711. See United States v. Guest, 514 F.2d 777, 779-80 (1st Cir. 1975) (although not
proper, comparative credibility instruction not prejudicial where not objected to and
instruction taken as a whole exemplary).
1712. United States v. Payseur, 501 F.2d 966, 971-72 (9th Cir. 1974) (informant was key
government witness proving conspiracy to import marijuana).
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jury nullification instruction.17131714
In United States v. Burkhart'114 the
Sixth Circuit held that it is not proper for the judge to advise the jury
on the possible collateral effects of its decision, and that the jury
should be instructed to ignore everything but the facts presented and
the legal charge.1715
Instructions on Lesser Included Offenses.
A defendant who
makes a proper request1716 is entitled to a lesser included offense
instruction where the charged greater offense requires the jury to find a
disputed factual element that is not required for conviction of the lesser
included offense.1717 In United States v. Johnson'1'* the Seventh Circuit
ruled that this requirement of a disputed factual issue does not infringe
on the defendant’s fifth amendment right to remain silent despite the
defendant’s claim that he would have to testify in order to raise a
factual challenge since such a factual challenge could have been raised
by means other than the defendant’s testimony.1719 In giving the lesser
1713. See United States v. Wiley, 503 F.2d 106,107 (8th Cir. 1974) (income tax evasion;
request that jury could acquit if defendant not blameworthy in sense that he has not
shocked community conscience properly denied). But cf. United States ex rel. Matthews v.
Johnson, 503 F.2d 339, 343-46 (3d Cir. 1974) (en banc) (state judge’s failure to instruct
jury on lesser charge of voluntary manslaughter in murder trial when requested to do so by
defendant violates due process).
1714. 501 F.2d 993 (6th Cir. 1974), cert, denied, 420 U.S. 946 (1975).
1715. Id. at 996-97 (tax evasion case; jury requested instructions on effect of their
decision on defendant’s civil tax liability).
1716. See Quinn v. United States, 499 F.2d 794, 796 (8th Cir. 1974) (per curiam) (defense
counsel failed to request instruction on lesser included offense of grand theft section of
Major Crimes Act; conviction affirmed).
1717. See, e.g., Joe v. United States, 510 F.2d 1038,1039-40 (10th Cir. 1975) (attempted
rape, assault, and battery as lesser included offenses in instruction in rape case arising
under Major Crimes Act); United States v. Klugman, 506 F.2d 1378, 1380-81 (8th Cir.
1974) (willfulness an element of both possession and distribution of heroin; lesser included
offense instruction would only permit jury to choose between two penalties and therefore
improper); United States v. Brewster, 506 F.2d 62, 70-76 (D.C. Cir. 1974) (defendant’s
contention that gratuity charge not lesser included offense to bribery charge rejected);
United States v. Rogers, 504 F.2d 1079, 1084 (5th Cir. 1974), cert, denied, 422 U.S. 1047
(1975) (possession of 427 pounds of marijuana strongly supports inference of intent to dis
tribute; absent rebuttal evidence, refusal to charge on lesser included offense of possession
justified); United States v. Trujillo, 497 F.2d 408, 409 (10th Cir. 1974) (instruction of les
ser included offense properly rejected since no merit to defendant’s contention that requis
ite mental state for distribution of heroin distinguishable from that for mere possession);
United States v. Rucker, 496 F.2d 1241, 1244 (8th Cir. 1974) (defendant not entitled to
possession charge as lesser included offense where sale and distribution of narcotics
undisputed).
1718. 506 F.2d 305 (7th Cir. 1974) (per curiam), cert, denied, _ U.S.___ 95 S. Ct. 1448
(1975).
1719. Id. at 307 (proposed instruction on lesser included offense of possession in prose
cution for distribution of heroin properly rejected; issue could have been raised by testi
mony of defensse witnesses or by cross-examination of government witnesses).
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included offense instruction, the court should inform the jury that it
cannot convict the defendant of both charges.1720

SUPPLEMENTAL INSTRUCTIONS AND THE

Allen CHARGE

If a jury requests clarification during deliberations, a judge may give
supplemental instructions.1721 A judge properly may refuse a request for
a supplemental instruction when the jury already has been given
complete instructions on the subject and has begun delibera
tions.1722 Whenever giving a supplemental instruction to a deliberating
jury, the court should make sure that the defendant or his counsel is
present. Thus, in Rogers v. United States1723 the Supreme Court
reversed a conviction for willfully making a threat on the life of the
President of the United States because the judge had answered an
inquiry from the jury out of the presence of the defendant and his
counsel.1724
To avoid a mistrial from the jury’s apparent deadlock, a judge may
give an Allen charge instructing the jury to continue its deliberations in
hopes that it will reach a verdict,1725 if such an instruction would not be

1720. See United States v. Gaddis, 506 F.2d 352, 353-54 (5th Cir. 1975), cert, granted,
421 U.S. 987 (1975) (No. 74-1141) (instruction that permitted jury to convict both for tak
ing money from federally-insured bank and for lesser included charge of possession of mon
ey taken constituted plain error requiring new trial); cf. United States v. Dixon, 507 F.2d
683, 684 (8th Cir. 1974) (per curiam) (no prejudice from failure to instruct where jury con
victed on lesser charge of knowing possession of stolen money and court declared mistrial
on principal charge of robbery). See also United States v. Howard, 507 F.2d 559, 561-63
(8th Cir. 1974) (jury finding defendant guilty of both distribution and possession charges
creates no per se inconsistency; conviction for possession erroneous as “mere
surplusage”).
1721. Fed. R. Crim. P. 30.
1722. See United States v. Rodriguez, 510 F.2d 1, 3 (5th Cir. 1975) (per curiam); cf.
United States v. Quintana, 508 F.2d 867, 878 (7th Cir. 1975) (where supplemental instruc
tions on definitions of entrapment and coercion not given until five hours after jury re
quest, jury not so confused as to require reversal since instructions correct, only small
portion of whole charge re-read, and jury not under pressure to terminate deliberations).
See also United States v. Beckerman, 516 F.2d 905, 908-09 (2d Cir. 1975) (within judge’s
discretion to declare mistrial rather than give supplemental instructions).
1723. 422 U.S. 35 (1975).
1724. Id. at 36, 41. The jury had asked the trial judge whether he would accept a verdict
of guilty with extreme mercy, and the judge responded affirmatively through the marshal.
Id. at 36. The Court interpreted the communication from the jury as a request for fur
ther instructions and decided that the trial judge’s action violated Rule 43 of the Federal
Rules of Criminal Procedure, which requires that a defendant in a criminal trial be entitled
to be present at every stage of the trial from the empaneling of the jury to the return of the
verdict. Id. at 39.
1725. Allen v. United States, 164 U.S. 492, 501-02 ( 1896) (no error for judge to instruct
jury that they have a duty to decide a case if they conscientiously can do so); see United
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coercive.1726 Many factors, often seemingly prejudicial in conjunction
with an Allen charge, have been held not to be coercive.1727 For
example, in United States v. T'aylor1728 the district court instructed the
jury, upon request, that a nonunanimous decision would result in a
mistrial. The court then dismissed the jury for the evening, stating that
they would return to deliberate in the morning for two hours.1729 The
Fifth Circuit rejected the proposition that a time deadline added to an
Allen charge is so coercive as to constitute reversible error.17301731
In United
States v. Amaya,1131 however, the same circuit concluded that the
combination of a request for the jury to report back in one hour
with a verdict and an instruction from which the jury may have in
ferred that the judge was prepared to allow their deliberations to
continue for days was beyond the bounds of proper jury instruc
tion.17321733
In United States v. Stewart1133 the Second Circuit held that an error
in a particular supplemental instruction may be cured by later

States v. Papadakis, 510 F.2d 287, 298-99 (2d Cir. 1975) (jury properly reminded of time,
effort, and money expended on trial); United States v. Lee, 509 F.2d 645, 646 (2d Cir. 1975)
(per curiam) (no error for judge who has been advised of breakdown of jury vote to give
modified Allen charge); United States v. Cowles, 503 F.2d 67, 68 (2d Cir. 1974) (per curi
am), cert, denied,_ U.S.__ , 95 S. Ct. 790 (1975) (where no objection, giving Allen charge
not error); United States v. Moriarty, 497 F.2d 486, 490 (5th Cir. 1974) (no error in giving
Allen charge following jury’s statement that it was deadlocked); Circuits Note: 1973-74
Term 555 &n.l637.
The Second Circuit has cautioned trial judges not to inform the jury that the defendant
would prefer a verdict one way or the other, noting that a defendant probably would prefer
a hung jury to a guilty verdict. See United States v. Lee, 509 F.2d 645, 646 n.3 (2d Cir.
1975) (per curiam); United States v. Dickerson, 508 F.2d 1216,1219 n.8 (2d Cir. 1975).
1726. See United States v. See, 505 F.2d 845, 854 ( 9th Cir. 1974), cert, denied,_ U.S.__ _
95 S. Ct. 1428 (1975) (no abuse of discretion in refusing to give Allen charge after
determining that such a charge would be unduly coercive where no probability jury would
reach verdict in reasonable time).
1727. See United States v. Wiebold, 507 F.2d 932, 934-35 (8th Cir. 1974) (judge gave
Allen charge after five hours of deliberation); Virgin Islands v. Gereau, 502 F.2d 914, OSSOB (3d Cir. 1974) (court-ordered continuation of deliberation not abuse of discretion even
though jury previously had deliberated over 39 hours); United States v. Stollings, 501
F.2d 954 , 955-56 ( 4th Cir. 1974) (no prejudice despite judge’s inquiries about course of
deliberations and possibility that he suggested a deadlock).
1728. 513F.2d70(5thCir. 1975).
1729. Id. at 71 n.3.
1730. Id. at 72; see Bryan v. Wainwright, 511 F.2d 644, 646 (5th Cir. 1975) (per curiam)
(no unconstitutional coercion where one-half hour after Allen charge judge gave jury
additional 20 minutes to see if it could arrive at a verdict).
1731. 509 F.2d8 (1975).
1732. Id. at 10-12.
1733. 513 F.2d957 (2d Cir. 1975).
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correction before the jury renders its verdict.1734 After the jury had
deliberated for six hours, the judge gave an Allen charge prefaced by an
improper and prejudicial example.1735 The Second Circuit concluded
that the error did not require reversal since the judge retracted his
statement an hour later and the jury deliberated several hours following
the retraction before returning a verdict of guilty.1736
Sentencing
PROCEDURAL ISSUES IN SENTENCING

Presentence Report.
Prior to the imposition of sentence, the
probation service of the court ordinarily makes an investigation of the de
fendant’s background in order to prepare a presentence report.1 737 Al
though these presentence investigations and reports are undertaken in
the vast majority of cases,1 738 preparation of the report is within the dis
cretion of the sentencing judge.1739
A question often arises concerning the timing of the investigation and
preparation of the report, particularly in light of Rule 32(c)( l)’s prohibi
tion against disclosure of the report to anyone unless the defendant has
made a guilty plea or has been found guilty.1740 In an effort to ensure that
the preparation of the report and subsequent sentencing occur without
unreasonable delay, the District Court for the District of Columbia
adopted a rule requiring all alleged offenders to submit to an interview at
the time of arraignment as part of the presentence investigation.1741 That

1734. Id. at 959.
1735. Id. (comparing jury to surgeon looking for cancer, inferring that however
unpleasant a job, guilty verdict might be necessary).
1736. Id.
1737. See Fed. R. Crim. P. 32(c)(1); 2 C. Wright & A. Miller, Federal Practice and
Procedure § 522, at 389 (1969).
1738. Rule 32(c) (1) of the Federal Rules of Criminal Procedure provides that
the probation service “shall make a presentence investigation ... unless the court other
wise directs”.
1739. Fed. R. Crim. P. 32(c)(1); see United States v. Rosciano, 499 F.2d 166, 169 (7th
Cir. 1974) (denial of presentence report not abuse of discretion). The proposed amendment
to Rule 32(c)( 1), as revised by Congress, requires a judge who dispenses with the prepara
tion of the report to make a finding that there is sufficient information in the record to
enable him to exercise meaningfully his discretion and to explain the reasons for that
finding on the record. See Federal Rules of Criminal Procedure Act of 1975, Pub. L. No. 9464, §3(32), 89Stat. 376,revising 62 F.R.D. 271,320-25(1974) (effective Dec. 1,1975).
1740. Fed. R. Crim. P. 32(c)(1).
1741. D.C. Dist. Ct. R. 2-7(c)(2) (purpose of interview to initiate presentence investiga
tion); see Fed. R. Crim. P. 32(a) (sentence should be imposed without unreasonable delay);
notes 1766-67 infra and accompanying text.
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rule makes the interview a mandatory condition of continued pretrial
release on bail.17421743
In United States v. Skrypeck^^ the District of
Columbia Circuit struck down the rule as a violation of the Bail Reform
Act of 1966.1744 The court found the preparation of the report to be a
“significant intrusion by the government into the private life of its citi
zens” and impermissible prior to an adjudication of guilt without the
consent of the defendant.1745
Disclosure of Sentencing Information to Defendant.
The pre
sentence report provides the judge with the primary source of informa
tion at the time of sentencing.1746 Whether the content of the report must
be disclosed to the defendant prior to sentencing has been a source of con
tinuing conflict among the circuit courts.1747 Although the Supreme
Court has held that a defendant is entitled to be resentenced if the court
relied upon materially erroneous factual information contained in the
report,1748 several circuits repeatedly have affirmed refusals to disclose
information in presentence reports on the ground that disclosure is with
in the sentencing judge’s discretion; 1749 that view effectively deprives the
defendant of any means of challenging the contents of the report.
The new Rule 32(c)(3), effective December 1, 1975, requires a court,
either on request of the defendant or his counsel, to disclose the contents
of the report, but not to the extent such disclosure would jeopardize reha
bilitation or sources of confidential information, or result in the possi
bility of harm, physical or otherwise, to the defendant or other per
sons.1750 The new rule may reflect in part the feeling among several circuit

1742. D.C.Dist Ct, R. 2-7(c)(2).
1743. 505F.2d458(D.C.Cir. 1974) (percuriam).
1744. Id. at 461; see Bail Reform Act of 1966, 18 U.S.C. § 3146 (1970). The only condi
tion that may be placed on the release of a person pending trial is the execution of an unse
cured personal appearance bond, “unless the officer determines . . . that such a release will
not reasonably assure the appearance of the person at trial.” 18 U.S.C. § 3146(a) (1970).
1745. 505 F.2d at 460.
1746. See C. Wrighta A. Miller,supra note 1737, § 522, at 390-91.
1747. See generally Circuits Note: 1972-1973 Term 643-45 &nn.1796-1818.
1748. Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (sentencing based upon misin
formation in presentence report violates due process).
1749. See, e.g., United States v. Pugh, 509 F.2d 766, 769 (8th Cir. 1975) (refusal to dis
close report not error per se); Virgin Islands v. Richardson, 498 F.2d 892, 893-94 (3d Cir.
1974) (defendant has no right to examine report, especially when no request made at time
of sentencing); United States v. Murphy, 497 F.2d 126, 128 (5th Cir. 1974) (per curiam)
(court upheld denial of access to report at time of motion for reduction of sentence on
ground that sentence was of minimal term); cf. Fed. R. Crim. P. 32(c)(2) (providing that
disclosure within sentencing judge’s discretion).
1750. See Federal Rules of Criminal Procedure Act of 1975, Pub. L. No. 94-64, § 3(33), 89
Stat. 376.
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courts that disclosure is necessary to protect a defendant’s right to be
sentenced solely on the basis of complete and accurate information.1751
Moreover, since a defendant cannot obtain an order for resentencing on
appeal unless he shows that the sentencing judge relied on materially
erroneous factual information in the report, the defendant needs to
examine the report to maintain an effective appeal.1752
Problems of disclosure also arise when a judge considers materials and
information not contained in a presentence report in fixing sentence. In
two cases this term courts considered the effect of ex parte information
received from the Government prior to sentencing. In United States v.
Looney,1753 a prosecution for violations of federal firearms statutes, the
judge was told during ex parte questioning of government witnesses that
several of the subject firearms had been seized by the police in connection
with certain crimes, including murder.1754 Although the accuracy of the
1751. See, e.g., United States v. Dace, 502 F.2d 897, 899-900 (8th Cir. 1974), rehearing
denied, _ F.2d__ ,__ (Sept. 26, 1974), cert, denied, 419 U.S. 1121 (1975) (on motion for
rehearing, court emphasized advisability of disclosing facts relied on where report itself
not disclosed); United States v. Foss, 501 F.2d 522, 530 (1st Cir. 1974) (defendant and
newly-appointed defense counsel entitled to review presentence report at time of preparing
motion for reduction of sentence, even though defendant and earlier counsel had reviewed
report at time of original sentencing); United States v. Miller, 495 F.2d 362, 364-65 ( 7th
Cir. 1974) (aspects of report material to sentencing should be disclosed); United States v.
Gorden, 495 F.2d 308, 310 (7th Cir.), cert, denied, 419 U.S. 833 (1974) (procedure whereby
sentencing judge disclosed “general nature” of matters contained in report affirmed and
encouraged). In United States v. Miller the Seventh Circuit adopted a procedure virtually
identical to that contained in the proposed amendment, requiring a district judge to state
any grounds in the presentence report that motivated the imposition of sentence; only
“exceptional cases” would justify nondisclosure. United States v. Miller, supra at 364-65.
1752. Cf. United States v. Alexander, 498 F.2d 934, 935 (2d Cir. 1974) (appellate court
examining undisclosed report found nothing indicating that sentence adversely affected
by contents).
If the sentencing judge states reasons for the sentence that are not based on the er
roneous information or makes an explicit statement that he did not rely on the challenged
information, appellate relief properly may be denied. See Ferranto v. United States, 507
F.2d 408, 408-09 (2d Cir. 1974) (per curiam) (on motion to vacate sentence, judge spe
cifically denied reliance on erroneous information); Short v. United States, 504 F.2d 63,64
(6th Cir. 1974) (per curiam) (no showing that judge relied on prior allegedly uncounseled
conviction in imposing sentence). A court also may refuse to vacate defendant’s sentence if
defense counsel fails to make a timely objection to the inclusion of erroneous information
or fails to request an opportunity for sufficient time to review the report. See United
States v. Williams, 499 F.2d 52,54-55 (1st Cir. 1974) (no error in relying on disclosed report
when defendant did not request evidentiary hearing to test its reliability); United States
v. Menichino, 497 F.2d 935, 945 (5th Cir. 1974) (no error in reliance on report when de
fendant did not object to imposition of sentence or request continuance of the sentencing
hearing). See also Hampton v. United States, 504 F.2d 600, 604 (10th Cir. 1974), cert,
denied, 421 U.S. 917 (1975) (defendant may not raise for first time on appeal possibility of
prejudice by magistrate who prepared report).
1753. 501 F.2d 1039 (4th Cir. 1974).
1754. Id. at 1039-41.
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ex parte information had not been established at trial, the court stated
that it had relied on the information in imposing the maximum sentence
on all defendants.1755 The court of appeals vacated the sentence, noting
several objections to the court’s reliance on the information: it was not
supported by the record, the information did not need to remain con
fidential, and defendants were not given the information or any oppor
tunity to challenge or explain it.1 756 The court remanded for resentencing
by a different judge.17571758
In United States v. Perri1158 the judge received a
confidential report from the Justice Department Strike Force, which was
not disclosed to the defendant, indicating that the defendant was the
local “organized crime’’ representative and conditioned his ruling on de
fendant’s motion to reduce sentence on the defendant’s ability to intro
duce facts rebutting that allegation. The court of appeals remanded the
case to allow the defendant to be apprised in detail of the confidential
information and to have a full opportunity to rebut.1759
Effect of Pending Charges or Suspected Perjury.
A judge’s
consideration of pending felony charges or suspicions of perjury as ag
gregating facts affecting a defendant’s sentencing poses several
problems. Whether appellate courts support or strike down the use of
various kinds of information by a sentencing judge, they evidence a
concern with minimizing errors in the information relied upon in
sentencing and with preserving the fairness of the criminal system.1760 In
general, a court may consider pending felony charges but should allow

1755. Id.
1756. Id. at 1041.
1757. Id. at 1041-42. See generally Shelton v. United States, 497 F.2d 156,158 (5th Cir.
19741 (remand granted for hearing to determine whether sentencing judge relied on certain
confidential information and to provide defendant opportunity to rebut such information).
While recognizing that a defendant must be afforded an opportunity to rebut information
contained in a presentence report relied on by the sentencing judge, the court in Shelton
did endorse the policy of keeping the contents of the presentence report confidential. 497
F.2d at 158. The court suggested that on remand the district court find an accomodation
between the right to withhold confidential information and the defendant’s right to be
advised fairly of the information forming the basis of sentencing. Id. at 159.
1758. 513 F.2d 572 (9th Cir. 1975).
1759. Id. at 574-75; cf. United States v. Aloi, 511 F.2d 585, 601-02 (2d Cir. 1975) (no
reversible error where judge disclosed ex parte information to defendant one week prior to
sentencing and provided opportunity to present rebuttal).
1760. See generally United States v. Perri, 513 F.2d 572, 575 (9th Cir. 1975) (remand for
resentencing with direction to district court either to disclose basis and nature of adverse
information or to disregard it); United States v. Miller, 495 F.2d 362,364-65 (7th Cir. 1974)
(substance of information contained in presentence report must be disclosed to defendant
or ignored in imposing sentence); ABA Standards. Sentencing Alternatives and
Procedures § 4.4 commentary (App. Draft 1968).
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the defendant to explain them.1761 In United States v. Johnson,'1*1 for ex
ample, the court affirmed the district court’s authority to conduct
“greatly circumscribed evidentiary hearings’’ to inquire into the factual
basis for pending charges that are to be considered in imposing
sentence.17631764
Although a judge may believe the defendant has perjured himself
during the trial, the judge is not necessarily free to rely on that belief in
sentencing. In United States v. Hendrix'™* the Second Circuit held that
suspected perjury should not be considered by the sentencing judge
unless he is convinced beyond a reasonable doubt that the defendant did
in fact perjure himself.1765

Sentencing Procedures,
Rule 32(a)(1) of the Federal Rules of
Criminal Procedure enacts a defendant’s sixth amendment right to be
sentenced without unreasonable delay.1766 Delay that results from in
tervening prosecutions or from defendant’s misconduct, however, may
vitiate any objection.1767 To afford the defendant a full opportunity to
present information in mitigation of punishment, a court must allow the
defendant to be present at sentencing,1768 to speak on his own behalf,176’
and to be represented by counsel.1770 These rights also attach to a re
sentencing of the defendant.1771
1761. See Brooks v. United States, 500 F.2d 103, 104 (8th Cir. 1974) (consideration of
pending felony charges proper on agreement of counsel for both parties; defendant
explains mitigating circumstances to court); Virgin Islands v. Richardson, 498 F.2d 892,
895 (3d Cir. 1974) (consideration of pending charges proper although resentencing neces
sary to allow defendant opportunity to explain).
1762. 507 F.2d826 (7th Cir. 1974) (per curiam),cert, denied, 421 U.S. 949 (1975).
1763. Id. at 830.
1764. 505 F.2d 1233 (2d Cir. 1974).
1765. Id. at 1236.
1766. U.S. Const, amend. VI; see Juarez-Casares v. United States, 496 F.2d 190,192-93
(5th Cir. 1974) (maximum sentence imposed two years and seven months after un
counseled guilty pleas violates Rule 32(a)(1) and the sixth amendment); cf. United States
ex rel. Townsend v. Twomey, 493 F.2d 1325, 1328-29 (7th Cir. 1974) (two year delay by
state in either resentencing or retrying defendant would be violation of sixth amendment
rights; remand for factual determination).
1767. See Post v. United States, 500 F.2d 582, 583 (8th Cir. 1974) (per curiam) (no
prejudice from delay caused by defendant’s attempted escape and resulting prosecution).
1768. Fed. R. Crim. P. 43.
1769. Fed. R. Crim. P. 32(a)(1); see United States v. Van Drunen, 501 F.2d 1393,1399
(7th Cir.), cert, denied, 419 U.S. 1091 (1974) (court is required to ask defendant “if he
wishes to make statements in his own behalf and to present any information in mitigation
of punishment”).
1770. Mempa v. Rhay, 389 U.S. 128,135-37 (1967).
1771. See Mayfield v. United States, 504 F.2d 888, 889 (10th Cir. 1974) (per curiam)
(right to be present and represented by counsel at resentencing adding special parole
term); United States v. Ross, 503 F.2d 940, 944 (5th Cir. 1974) (probation revocation hear
ing equivalent to resentencing for purposes of right to counsel); cf. Hickok v. United
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The First Circuit in Flint v. Mullen'112 confronted a conflict between a
defendant’s fifth amendment right to remain silent and the need to speak
on his own behalf in a sentencing hearing. The defendant, on probation
for a state conviction pursuant to a deferred sentencing procedure, was
arrested and indicted for bank robbery.1772
1773 Subsequent to his indictment,
but prior to trial, the state of Rhode Island moved for and was granted a
hearing to find the defendant in violation of the deferred sentencing
agreement.1774 Although noting that postponement of the hearing until
after trial would be more desirable, the court found no constitutional
infirmity in requiring the defendant to make the “strategic” choice be
tween presenting at least a part of his defense prior to trial or remaining
silent and facing the risk that he may be found in violation of the deferred
sentencing agreement.17751776
The Fifth Circuit faced a similar conflict in
United States v. Rogers'11* because of the trial judge’s indication that he
based a harsh sentence on defendant’s refusal to expose cocon
spirators.1777 In reversing, the court firmly declared that sentencing
threats could not be used to coerce a defendant into waiving his right to
remain silent.1778
SUBSTANTIVE PROBLEMS IN SENTENCING

Prior Convictions.
A sentencing judge may not consider a prior
unconstitutional conviction in imposing a sentence.1779 An appellate
States, 501 F.2d 1063, 1064 (9th Cir. 1974) (per curiam) (defendant not entitled to be
present at entering of orders that explained running of prison term and fine and did not af
fect original sentence). In Mayfield, the court noted that Rule 43, which requires that a
criminal defendant be present “at every stage of the trial including ... the imposition of
sentence,” does not apply to reductions in sentence pursuant to Rule 35 motions. Mayfield
v. United States, supra.
1772. 499F.2d 100 (1st Cir.) (percuriam),cert, denied, 419U.S. 1026(1974).
1773. Id. at 101.
1774. Id. at 101-02.
1775. Id. at 103,105 (defendant found in violation of the deferred sentencing agreement
even though subsequently acquitted of the offense at trial).
1776. 504 F.2d 1079 (5th Cir. 1974),cert, denied, 422 U.S. 1042(1975).
1777. Id. at 1084.
1778. Id. at 1085; see United States v. Acosta, 501 F.2d 1330, 1337-38 (5th Cir. 1974)
(Gee, J., dissenting), sentence vacated, 509 F.2d 539 (5th Cir. 1975) (per curiam) (en banc)
(on rehearing, court remanded for resentencing, adopting dissenter’s view that sentencing
judge improperly considered defendant’s refusal to expose coconspirators in imposition of
sentence); United States v. Maslanka, 501 F.2d 208, 217 (5th Cir. 1974) (no ground for
reversal in absence of finding that defendants’ sentences were based on refusal to testify
but instead reflected seriousness of crimes, lack of cooperation with government
authorities, and overwhelming evidence; convictions reversed on other grounds).
1779. See United States v. Tucker, 404 U.S. 443, 447-48 (1972) (remand affirmed where
judge explicitly considered prior convictions obtained in violation of defendant’s constitu
tional right to counsel in imposition of sentence). If a judge bases a defendant’s sentence
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court will not vacate a sentence absent proof that the trial judge actually
relied on an unconstitutional conviction, however, and a court’s mere
knowledge of such a conviction will not justify relief.1 780 Moreover, if the
sentencing judge specifically denies reliance, the defendant cannot seek
review on that ground.1780
1781 A defendant’s success in challenging the
validity of a prior conviction on the ground that he lacked the effective
assistance of counsel at the time he entered a guilty plea will depend on
the trial record from that prior conviction: if the record indicates that a
lawyer was present, the defendant must demonstrate the record is er
roneous;1782 if the trial record is silent, the Government bears the burden
of establishing the presence of counsel at the time the defendant entered
his guilty plea.1783 The Fifth Circuit this term amended its procedure for
on multiple convictions, an appellate court that reverses one or more of those convictions
may remand for a determination of whether the sentence imposed is proper in light of the
reversals. See United States v. West, 511 F.2d 1083,1087 (3d Cir. 1975) (reversal of convic
tions on two of three counts for which general five year sentence imposed requires remand
for resentencing); United States v. Sperling, 506 F.2d 1323,1343 (2d Cir. 1974) (dismissal
of one of two counts on appeal requires remand for reconsideration of sentence since both
counts concurrent and judge may have based sentence on fact of multiple conviction). See
also Singletary v. United States, 514 F.2d 617, 619 (4th Cir. 1975) (on remand for
reconsideration of voluntariness of guilty plea on two of six counts, court must reconsider
sentence on remaining counts if plea on disputed counts influenced length of general
sentence).
1780. See Short v. United States, 504 F.2d 63, 65 (6th Cir. 1974) (per curiam)
(conclusory statements claiming court’s reliance on prior unconstitutional conviction
insufficient grounds for vacation of sentence); United States v. Gaither, 503 F.2d 452,453
(5th Cir. 1974) (per curiam) (although sentencing judge aware of prior unconstitutional
conviction, sentence upheld since judge disclaimed any reliance on that conviction).
1781. Compare Hampton v. United States, 504 F.2d 600, 604 (10th Cir. 1974), cert,
denied, 421 U.S. 917 (1975) (appellate court bound by judge’s disclaimer of reliance on
prior unconstitutional convictions) with Stepheny v. United States, 516 F.2d 7, 9 (4th Cir.
1975) (per curiam) (en banc) (remand ordered where judge, while assuming invalidity of
many prior convictions, did not unequivocally disclaim reliance on them) and Gandy v.
United States, 502 F.2d 564, 565 (5th Cir. 1974) (per curiam) (remand ordered where
unclear whether judge relied on prior uncounselled convictions in imposing sentence).
1782. See Webster v. Estelle, 505 F.2d 926, 927-28 (5th Cir. 1974) (grant of defendant’s
habeas petition reversed since defendant’s uncorroborated testimony that he was not
represented by counsel at time he entered guilty plea in earlier conviction conflicted with
documentary and testimonial evidence); Brooks v. United States, 500 F.2d 103, 105 (8th
Cir. 1974) (defendants failed to meet burden of proof where forms revealed representation
at entry of one guilty plea and intelligent waiver of counsel at another).
1783. See United States v. Radowitz, 507 F.2d 109, 112-13 (3d Cir. 1974) (affidavit of
county clerk stating records did not reveal whether defendant represented by counsel
placed burden on Government to prove representation). See also Davis v. Estelle, 502 F.2d
523, 525 (5th Cir. 1974) (remand for determination of whether counsel present at
sentencing for prior conviction). The record in Davis revealed that an attorney had xtpresented the defendant at all stages of the prior criminal process except sentencing. Id. at
525. The defendant claimed that if he had had counsel representing him at the prior
sentencing, the court might have put him on probation. Id. at 524-25. Because a court
cannot rely on a prior conviction resulting only in probation in fixing sentence, the Fifth
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dealing with allegations of unconstitutional convictions.1784 In Hill v.
United, States1™* the circuit court held that a judge, not a magistrate,
must conduct any evidentiary hearing necessary to determine the
validity of allegedly unconstitutional prior convictions.1786

Place Sentence Served.
While a federal judge has the power to
set the term of a defendant’s sentence, the Attorney General retains
authority to designate the facility in which a prisoner will serve his
sentence.1787 The Third Circuit considered the interrelationship between
these two powers in United States v. Janiec.1™6 In Janiec the district
court had sentenced the defendants to a term of 12 years, providing in the
commitment order that the defendants would serve their new sentences
in a New Jersey penal institution concurrently with state sentences on
similar charges.1789 Following the refusal of New Jersey state officials to
take custody of the defendants on the federal charge, the district court
deleted that portion of its earlier order designating the place of
custody.1790 On appeal, the defendants challenged the district court’s
authority to delete the custody provision of the original commitment
order.1791 The Third Circuit noted that since a federal court has no
Circuit remanded the case for a factual hearing to determine whether counsel had been
present at the sentencing. Id. at 525.
1784. See Lipscomb v. Clark, 468 F.2d 1321, 1323 (5th Cir. 1972). Assuming the
invalidity of prior convictions, the trial judge must determine whether the sentence
imposed for the present charge is proper. If the judge determines that the sentence should
remain unchanged, he need merely enter such an order. If the unconstitutional conviction
affects the sentence, the judge should grant the defendant an evidentiary hearing on the
impropriety of the sentence. If the hearing establishes the validity of defendant’s claim,
the defendant is entitled to resentencing. Id. See also Stepheney v. United States, 516 F.2d
7, 9 (4th Cir. 1975) (per curiam) (en banc) (Fourth Circuit adopts procedure substantially
equivalent to Lipscomb); United States v. Radowitz, 507 F.2d 109, 113 (3d Cir. 1974)
(Third Circuit follows Libscomb procedure). If a court finds resentencing necessary, how
ever, the defendant need not receive a more lenient sentence than that originally imposed.
See United States v. Jefferson, 510 F.2d 445,445-56 (4th Cir. 1975) (district judge’s refusal
to reduce sentence proper since judge disclaimed giving consideration to prior unconstitu
tional convictions in resentencing).
1785. 506 F.2d 448 (5th Cir. 1975) (per curiam).
1786. Id. at 448 (sentence vacated and remanded for new evidentiary hearing because
conduct of evidentiary hearing to determine validity of prior convictions beyond power of
magistrate).
1787. 18 U.S.C.§ 4082(a) (1970).
1788. 505 F.2d983 (3d Cir. 1974),cert, denied, 420 U.S. 948 (1975).
1789. Id. at 984-85.
1790. Id. at 985-86 (court deleted order specifying location of custody while denying
petition for reduction of sentence). The court’s amended order forced defendants to
complete their federal sentences in the custody of federal authorities, despite their earlier
requests that they be held in a New Jersey institution closer to their families. Id. at 987
n.5a.
1791. Id. at 984.
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authority to delete the custody provision of the original commitment, an
order that designated such a place was an illegal sentence that the court
could correct at any time.1792
Credits Against Sentence.
The Bail Reform Act requires the At
torney General, as an administrative matter separate from the judicial
sentencing process, to give a defendant credit toward service of sentence
for time spent in custody prior to sentencing.1793 The statute establishes a
conclusive presumption that the sentencing court has granted all appli
cable credits, however, if the court imposes a sentence below the statu
tory maximum.1794 This term, the Fifth Circuit reiterated its position
that the Constitution does not require that a defendant be granted credit
for preconviction custody.1795
Multiple Counts.
When a single course of conduct results in con
victions under more than one statute or more than one subsection within
a single statute, the defendant may receive multiple punishments. The

1792. Id. at 987. See also United States v. Lee, 500 F.2d 586 (8th Cir. 1974), cert, denied,
419 U.S. 1003 (1975). In United States v. Lee, the Eighth Circuit rejected a claim that the
district court had abused its discretion by refusing to sentence the defendant to a term
concurrent with an existing state sentence; the court of appeals indicated that even if the
district court had ordered a concurrent sentence, such an order could have served only as
a recommendation to the Attorney General, who alone has the authority to decide where a
sentence will be served. Id. at 587-88. If the Attorney General rejects the recommendation
for a concurrent sentence, he effectively determines not only the place where the defendant
will serve his sentence but also the length of that sentence; a defendant placed in a federal
prison cannot serve state and federal sentences concurrently.
1793. Bail Reform Act § 4, 18 U.S.C. § 3568 (1970); see Post v. United States, 500 F.2d
582, 583 (8th Cir. 1974) (per curiam) (presumption that presentence custody would be
credited against defendant’s sentence irrespective of the fact that defendant would have
been in custody due to earlier conviction); cf. Trimmings v. Henderson, 498 F.2d 86, 88
(5th Cir. 1974) (per curiam) (where parole revoked, no credit given for time spent on
parole).
1794. See Parker v. Estelle, 498 F.2d 625,627 (5th Cir. 1974); Trimmings v. Henderson,
498 F.2d 86, 88 (5th Cir. 1974) (per curiam). In calculating the appropriate sentence for a
prisoner accused of a crime committed while in prison, the trial judge need not account for
“good time’’ credit that the defendant has lost because of his conduct. See United States v.
Salazar, 505 F.2d 72,75 (8th Cir. 1974) (no credit given for earned “good time” forfeited by
prisoner as administrative punishment for assault).
1795. See Parker v. Estelle, 498 F.2d 625, 627 (5th Cir. 1974) (state’s failure to give
prisoner credit for preconviction custody in state hospital not unconstitutional); cf.
Ortega v. United States, 510 F.2d 412, 413 (10th Cir. 1975) (per curiam) (credit not given
for time spent free on bail between arrest and commencement of sentence since defendant
not “in custody”). See also Gamble v. Alabama, 509 F.2d 95, 97-98 (5th Cir. 1975) (state’s
refusal to credit time spent in local jail pending appeal proper where state statute gave
prisoner option of spending the time in jail or state penitentiary and defendant could have
received credit for time in state penitentiary).

1975]

Circuits Note: Criminal

463

“merger of offenses” doctrine mitigates the harshness of this rule some
what by providing that if several violations constitute only a single of
fense, only one punishment is proper.1796 A court will not apply the
merger of offenses doctrine if it finds either that Congress intended that
the conduct constitutes more than one violation or that each violation
requires proof of a fact that the other does not.1797 This term, the circuit
courts considered the operation of the merger doctrine in the context of
two federal statutes: the National Firearms Act1798 and the Bank
Robbery Act.1799
The National Firearms Act (NFA) provides that a person may receive
a prison term not exceeding ten years for violating any provision of the
Act.18001801
In interpreting the NFA, the Eighth Circuit in United States v.
Ackerson,'601 following the Ninth Circuit, held that although a de
fendant may be convicted on multiple counts, he cannot receive a total
sentence exceeding ten years if the several violations resulted from a
single course of conduct.1802 The court affirmed defendant’s sentence
consisting of two concurrent six year terms for possession of a firearm
without payment of a making tax and failure to register the firearm, rea
soning that two sentences were proper so long as the total of the
sentences did not exceed the ten year maximum penalty for violating any
provision of the NFA.1803*Later this term, in United States v. Kiliyan,'60*
the Eighth Circuit reviewed another multiple charge conviction under
different subsections of the NFA. The defendant had been sentenced to
two separate and consecutive eight year terms for the transfer and for the
production of firearms without payment of the correct tax.1805 Dis
tinguishing Ackerson on the ground that failure to register a firearm is
an “inevitable incident” to possession of the firearm without payment of
the making tax, the court upheld the sentences in Kiliyan since a maker’s

1796. See Prince v. United States, 352 U.S. 322, 328-29 (1957) (where defendant
convicted of bank robbery and entry of bank with intent to commit felony, intent merged
in robbery and only one punishment appropriate); Patterson v. Lockhart, 513 F.2d 579,
580 n.l (8th Cir. 1975) (per curiam) (dictum) (defendant convicted on three counts of re
ceiving stolen property may deserve only one sentence if all property received at same
time).
1797. See United States v. Jones, 487 F.2d 676, 679 (9th Cir. 1973) (Congress has power
to establish that single act constitutes punishable offense).
1798. I nt. Rev. Code of 1954, §§ 5801-72.
1799. 18U.S.C.§2113(1970).
1800. Int. Rev. Code of 1954, §5871.
1801. 502 F.2d 300 (8th Cir. 1974).
1802. Id. at 305-06; see United States v. Clements, 471 F.2d 1253,1257 (9th Cir. 1972).
1803. 502 F.2d at 305-06; see Int. Rev. Code of 1954, §§ 5816(c), (d).
1804 . 504 F.2d 1153 (8th Cir. 1974), cert, denied, 420 U.S. 949 (1975).
1805. Id. at 1153-54; see Int. Rev. Code of 1954, §§ 5861(e), (f).
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transfer of a firearm is not an inevitable incident of its making; the two
offenses seek to protect society from two different dangers.1806
In a series of three decisions, the Supreme Court has held that multiple
sentences—either consecutive or concurrent—cannot be imposed for
multiple convictions involving three of the five subsections of section 2 of
the Bank Robbery Act (BRA).1807 Two circuits this term declined to
extend this development to a fourth subsection of the Act covering
murder or kidnapping in conjunction with a robbery; each court upheld
separate sentences for robbery and for murder or kidnapping in con
nection with the robbery.1808
The circuits have applied the merger doctrine differently in cases in
volving the BRA provision prohibiting the possession of the robbery pro
ceeds.18091810
In United States v. Sellers1610 the Fourth Circuit declined to
follow a Ninth Circuit opinion indicating that the robber himself could be
sentenced separately for possessing stolen proceeds.1811 The court in
Sellers ruled that the trial judge had erred in instructing the jury that
theft and possession of stolen bank funds are separate violations.1812
Concluding that the general 20 year sentence could not stand because it
violated the ten year maximum for the possession count alone, the court
proposed a unique remedy: if the Government stipulated that its proof
provided evidence only on the possession count, the trial court, on
remand, would resentence the defendant on the possession count

1806. 504 F.2d at 1155. Alternatively, the court in Kiliyan could have reasoned that the
making and the transfer of a firearm constitute two courses of conduct that can be
punished separately.
1807. See Green v. United States, 365 U.S. 301, 305-06 (1961) (multiple concurrent
sentences under subsections (a) and (d) improper); Helfin v. United States, 358 U.S. 415,
419-20 (1959) (multiple consecutive sentences under subsections (c) and (d) improper);
Prince v. United States, 352 U.S. 322 (1957) (multiple consecutive sentences under both
provisions of subsection (a) improper); 18 U.S.C. § 2113 (1970). Five subsections define
the conduct that constitutes violations of the Federal Bank Robbery Act: (a) robbery from
bank personnel and entering a bank with intent to rob; (b) larceny; (c) receipt and pos
session of stolen property; (d) assault with a dangerous weapon; and (e) murder or kid
napping committed in the process of robbing a bank.
1808. See United States v. Pietras, 501 F.2d 182, 188 (8th Cir.), cert, denied, 419 U.S.
1071 ( 1974) (kidnapping and robbery); United States v. Delay, 500 F.2d 1361,1367-68 (8th
Cir. 1974) (murder and robbery); Garza v. United States, 498 F.2d 1066, 1068 (5th Cir.
1974) (percuriam) (same); 18 U.S.C. §§ 2113(a), (e) (1970).
1809. 18 U.S.C. § 2113(c) (1970).
1810. 520 F.2d 1281 (4th Cir. 1975).
1811. Id. at 1286; see United States v. Tyler, 466 F.2d 920, 923-24 (9th Cir. 1972), cert,
denied, 409 U.S. 1045 (1972) (dictum) (theft and possession of traveler’s checks may be
separate crimes; because evidence sufficient to convict on both counts and sentence
concurrent, any error in convicting defendant on both counts vitiated).
1812. 520 F.2d at 1286.
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alone.1813 Only if the Government did not enter the stipulation would the
court vacate all sentences and order a new trial.1814
In deciding the proper remedy for the improper imposition of multiple
sentences under the BRA, circuit courts have adopted several ap
proaches. Three circuits affirm the longest sentence and vacate the
shorter sentences.1815 The Tenth Circuit merely remands for re
sentencing.18161817
The Fourth and the Seventh Circuits apparently defer to
the sentencing judge. In United States v. Wood1617 the sentencing judge
recognized that multiple sentences are improper under the BRA and
stated that if the circuit court affirmed any of the underlying convictions,
that court should remand for revision of the multiple sentences.1818 After
affirming convictions on three counts, the Fourth Circuit remanded for
resentencing.1819 In United States v. Fleming'*20 the Seventh Circuit
remanded for resentencing after finding it impossible to ascertain
whether the sentencing judge would have intended a modification of the
defendant’s sentence in light of the circuit court’s action in vacating the
sentences imposed for three of the five counts.1821
The merger doctrine does not prohibit separate sentences for con
spiracy and the substantive offenses.1822 The Sixth Circuit has held, how
ever, that a defendant may not be sentenced on two counts of conspiracy
based on one conspiracy to violate two statutes.1823

1813. Id. The Fourth Circuit’s suggestion differs from the more traditional approach of
ordering a new trial. See United States v. Gaddis, 506 F.2d 352,354 (5th Cir. 1975) (judge’s
improper instruction to jury that it could convict for both possession and theft of bank
funds necessitates reversal and new trial).
1814. 520F.2dat 1286.
1815. See, e.g., United States v. Stewart, 513 F.2d 957, 961 (2d Cir. 1975); United
States v. Pravato, 505 F.2d 703, 705 (2d Cir. 1974); United States v. Vasquez, 504 F.2d
555, 556 (5th Cir. 1974) (per curiam); United States v. Pietras, 501 F.2d 182,188 (8th Cir.),
cert, denied, 419 U.S. 1071 (1974); United States v. Delay, 500 F.2d 1360, 1368 (8th Cir.
1974); United States v. Garza, 498 F.2d 1066,1068 (5th Cir. 1974) (per curiam).
1816. See United States v. Leyba, 504 F.2d 441,443-44 (10th Cir. 1974), cert, denied, 420
U.S. 934 (1975) (case remanded where defendant given 15 and 10 year concurrent
sentences for violation of separate subsections).
1817. 511 F.2d 1399(4thCir. 1975)(No.74-1941)(percuriam)(unpublishedopinion).
1818. Id. (No. 74-1941, at 2-3).
1819. Id. (No. 74-1941, at 3).
1820. 504 F.2d 1045 (7th Cir. 1974).
1821. Id. at 1055.
1822. See United States v. Stewart, 513 F.2d 957, 958 (2d Cir. 1975); United States v.
Vasquez, 504 F.2d 555,556 (5th Cir. 1974) (per curiam).
1823. United States v. Fruit, 507 F.2d 194, 194-95 ( 6th Cir. 1974) (per curiam) (in
conspiracy to dynamite school buses defendants sentenced under two counts of inter
ference with civil rights and interference with court order; sentences vacated and
remanded for resentencing).
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Federal Youth Corrections Act.
The Federal Youth Corrections
Act (FYCA)18241825
provides for correction and rehabilitation of youth of
fenders as an alternative to conventional forms of punishment.1,25
Individuals sentenced under the Act are committed for an indeterminate
period of time, generally not exceeding six years, to the custody of the
Youth Corrections Division under the supervision of the Attorney
General.18261827
In Dorszynski v. United States™21 the Supreme Court last
term held that a judge may not deny sentencing under the FYCA to an
eligible youth offender unless he makes an explicit finding that the de
fendant will derive no benefit from treatment under the Act.1828 This
finding must appear on the record, although the judge need not give an
independent statement of reasons for the finding.1829 This term the Sixth
Circuit in United States v. Holdenberg™30 found the Dorszynski
requirement met in the absence of an explicit no benefit statement; it in
ferred the finding from the judge’s statement that he had considered and
rejected the alternative of sentencing under the FYCA and upheld the
adult sentence.1831 Appellate courts generally will not review a judge’s
1824. 18 U.S.C. §§ 5005-26 (1970). The Act applies to youth offenders, those who have
not reached the age of 22 at the time of conviction, and gives the sentencing judge the
option of sentencing young adult offenders, those between the ages of 22 and 26, under the
FYCA. 18 U.S.C. §§ 4209, 5006(e) (1970); see United States v. Bailey, 509 F.2d 881,883-84
(4th Cir. 1975) (remand with instructions that judge should consider sentencing under
FYCA even though such sentence discretionary).
1825. See H.R. Rep. No. 2979,81st Cong., 2d Sess. 3983 (1950).
1826. 18 U.S.C. § 5010 (1970); see United States v. Flowers, 519 F.2d 1400 (4th Cir.
1975) (No. 74-2201, at 3-4) (per curiam) (unpublished opinion) (choice among sentencing
options within judge’s discretion). Emphasizing the rehabilitative intent of the Act, the
Fifth and Ninth Circuits have held that a court may not couple a fine with either probation
or commitment for treatment. See United States v. Bowens, 514 F.2d 440, 441 (9th Cir.
1975) (court may not impose fine as condition of release or probation); Cramer v. Wise, 501
F.2d 959, 962 (5th Cir. 1974) (fines not expressly prohibited by FYCA but inconsistent
with Act’s rehabilitative purposes). But cf. Roddy v. United States, 509 F.2d 1145,1146-47
(10th Cir. 1975) (court affirmed adult sentence imposed by federal court in one state set to
run consecutive to FYCA sentence imposed for different crime by federal court in another
state).
1827. 418 U.S. 424 (1974).
1828. Id. at 441-43; see United States v. Flebotte, 503 F.2d 1057 (4th Cir. 1974) (per
curiam) (adult sentence vacated in absence of explicit no benefit finding); Hoyt v. United
States, 502 F.2d 562, 563 (5th Cir. 1974) (per curiam) (record must clearly show considera
tion and rejection of sentencing under Youth Correction Act to justify imposition of adult
sentence). A court may refuse to sentence a young adult offender under the FYCA without
making an explicit no benefit determination. See United States v. McDonald, 481 F.2d 513,
515&n.4 (D.C. Cir. 1973); note 1824 supra.
1829. 418 U.S. at 441 (requirement that judge state reasons would limit his discretion
contrary to legislative intent by subjecting it to increased appellate review); see United
States v. Allen, 510 F.2d 651,652 (D.C. Cir. 1974).
1830. _ F.2d__(6th Cir. Nov. 19,1974) (No. 74-1069) (per curiam).
1831. Id. at_ (No. 74-1069, at 2). See also Jackson v. United States, 510 F.2d 1335,
1336-37 (10th Cir. 1975) (per curiam) (court upheld pre-Dorszynski denial of FYCA
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express no benefit finding.1832 A circuit court will remand for re
sentencing if the judge believed he was bound by a no benefit recom
mendation by the corrections service, however, since the judge may not
surrender his discretion to determine sentencing.1833
POSfT SENTENCING REVIEW

Appellate Review and Review by Sentencing Judge.
An appel
late court generally will not review a sentence within the statutory maxi
mum absent a showing of illegality or abuse of discretion.1834 Rules 35
and 36 of the Federal Rules of Criminal Procedure do enable sentencing
judges to alter or correct sentences. Pursuant to Rule 35, a court may cor
rect an illegal sentence at any time1835 and may order a reduction or cor
rection in sentence within 120 days following termination of appellate
sentencing without express no benefit finding since judge had considered Act’s applica
tion). Courts have split on whether Dorszynski has retroactive effect. Compare id.
(Dorszynski has prospective application only) witA Belgarde v. United States, 503 F.2d
1054,1054-55 (9th Cir. 1974) (per curiam) (Dorszynski has retroactive application).
1832. See United States v. Sawyers, 508 F.2d 839 (4th Cir. 1975) (No. 74-1769, at 3) (per
curiam) (unpublished opinion) (no evidence that judge abused discretion in making a no
benefit finding for a 21-year old convicted of interstate transportation of stolen vehicle);
United States v. Baechler, 509 F.2d 13, 15-16 (4th Cir. 1974) (per curiam) (when no benefit
finding made for 19-year old failing to register for draft, appellate court will not overturn
sentence absent exceptional circumstances).
1833. United States v. Dancy, 510 F.2d 779, 784-85 (D.C. Cir. 1975). Section 5010(e)
permits a trial court, in its discretion, to commit the defendant to the custody of the At
torney General for observation and study and for the formulation of recommendation for
sentencing. 18 U.S.C. § 5010(e) (1970).
1834. Compare Singletary v. United States, 514 F.2d 617, 619 (4th Cir. 1975) (per
curiam) (imposition of sentence within statutory maximum not reviewable) and United
States v. Tramunti, 513 F.2d 1087, 1120 (2d Cir.), cert, denied,_ U.S.__ , 96 S. Ct. 54 (1975)
(same)and United States v. Williams, 508 F.2d 410, 411 (8th Cir. 1974) (per curiam) (same)
and United States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (same)and United States v.
McGrath, 494 F.2d 562, 563 (7th Cir. 1974) (per curiam) (same) with United States v.
Tucker, 404 U.S. 443,446-49 (1972) (sentence within statutory maximum vacated because
based on misinformation of constitutional magnitude) and Russell v. United States, 507
F.2d 1029,1032 (4th Cir. 1974) (sentence vacated where sentencing judge misapprehended
maximum sentence permitted by statute). See also United States v. Sanchez, 508 F.2d
388/398 (5th Cir. 1975) (maximum sentence for narcotics offense imposed on defendant
with no serious prior record does not constitute cruel and unusal punishment); United
States v. Delay, 500 F.2d 1360, 1368 (8th Cir. 1974) (100 year sentence within statutory
limit for bank robbery and murder does not constitute cruel and unusual punishment). See
generally United States v. Dace, 502 F.2d 897, 901-08 (8th Cir. 1974), cert, denied, 419 U.S.
1121 (1975) (Lay, J., dissenting) (discussion of factors to be considered in review of
sentences).
1835. See United States v. Lupino, 505 F.2d 693, 695 (8th Cir. 1974) (per curiam) (court
properly corrected date for commencement of sentence where original date violated federal
statute). Courts frequently have resorted to Rule 35 to add a mandatory parole term
inadvertently omitted, holding that the additional parole term does not constitute an
illegal increase in sentence. See United States v. Mack, 509 F.2d 615 (9th Cir. 1974) (per
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review.1836 Unless the original sentencing judge is unavailable, no other
district judge may rule on the Rule 35 motion.1837 The defendant must file
his petition seeking correction of an illegal sentence within the time
limits provided in the rule to obtain review,1838 but the rule does not re
quire the judge to rule on the motion within a specific time.1839 Moreover,
the court may decide the motion without conducting a hearing.1840 Rule
36, which permits the correction of a written commitment order that is
inconsistent with the oral pronouncement of sentence does not impose
time limits similar to those in Rule 35.1841 In such cases, the oral
pronouncement governs.18421843
United States v. Lupino'*“ presents an interesting example of the dif
ferences between the two rules. Sentenced in federal court to a nine year
term to run consecutive to a state sentence previously imposed, the de
fendant made a Rule 35 motion for reduction in sentence and obtained a
direction that the federal sentence be served concurrently with the state
sentence. The written commitment order provided that the concurrent
federal sentence was to begin “from the time that state sentence was
imposed.” Because the state sentence had been imposed more than nine
years prior to imposition of the federal sentence, the district judge subse
quently corrected the amended sentence to conform to his intention that

curiam) (no violation of double jeopardy to add mandatory parole term on Rule 35
motion); United States v. Scott, 502 F.2d 1102, 1103 (8th Cir. 1974) (per curiam) (same);
cf. United States v. Kenyon, 519 F.2d 1229, 1233 (9th Cir.), cert, denied, 421 U.S. 990
(1975) (additional special parole term must not exceed minimum addition necessary to
make prior sentence valid, unless record affirmatively shows that increased term based
solely on facts of defendant’s case and his personal history and not on defendant’s decision
to assert his rights; sentence vacated to allow trial court to reconsider additional life-time
special parole term). Imposition of a contempt sentence following commencement of
sentence for another crime does not violate Rule 35. See United States v. Liddy, 510 F.2d
669,673-76 (D.C. Cir. 1974), cert, denied, 420 U.S. 980 (1975).
1836. See United States v. District Court, 509 F.2d 1352, 1355 (9th Cir.), cert, denied,
_ U.S__ _ 95 S. Ct. 1949 (1975) (120 days begins on day Supreme Court order denying
certiorari entered on its own docket sheet, not when that order filed in district court);
United States v. Hammer, 496 F.2d 917, 918 (5th Cir. 1974) (per curiam) (120 days begins
from dismissal of appeal, not imposition of sentence).
1837. See United States v. Hammer, 496 F.2d 917,918-19 (5th Cir.1974) (per curiam).
1838. See United States v. Flores, 507 F.2d 229 (5th Cir. 1975) (per curiam); 8A J.
Moore, Federal Practice 35.02(2], at 35-5 & n.10 (2d ed. 1974).
1839. See United States v. District Court, 509 F.2d 1352, 1356 (9th Cir.), cert, denied,
_ U.S—, 95 S. Ct. 1949 (1975) (sentencing judge must act with reasonable promptness
after timely motion made).
1840. United States v. Foss, 501 F.2d 522,529-30 (1st Cir. 1974).
1841. See United States v. Marquez, 506 F.2d 620,622 (2d Cir. 1974).
1842. Id.; see Ward v. United States, 508 F.2d 664, 665 & n.l (5th Cir. 1975) (per
curiam).
1843. 505 F.2d693 (8th Cir. 1974) (percuriam).
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the federal sentence commence on the day it was imposed.1844 The defend
ant alleged that the district court lacked authority to make the second
amendment under Rule 36 since the error was not a clerical one.1845
Declining to decide whether the trial court had the power under Rule 36
to make the second amendment, the appellate court held the first amend
ed sentence illegal because it provided for its commencement at a time
other than when the defendant was received at the penitentiary for his
federal sentence,1846 and ruled the district court had power under Rule 35
to correct the sentence at any time.1847
Individualization of Sentences.
In determining the proper
sentence, courts should carefully appraise the relevant variable factors
on an individual basis.1848 For example, codefendants have no right to
similar sentences,1849 and a defendant who receives a heavier sentence
after going to trial than did his codefendant who pled guilty cannot claim
the sentencing judge abused his discretion in imposing different
sentences.1850 In United States v. Menichino,™51 after considering the
greater criminal involvement of the appellant versus that of his code
fendant, the court rejected appellant’s contention that the more lenient
sentence imposed on the codefendant after his guilty plea amounted to an
equal protection violation.18521853
The Fourth Circuit confronted a charge of discrimination on the basis
of sex in sentencing in United States v. Maples.1*33 A male and female
1844. Id. at 694.
1845. Id. The defendant conceded that he would serve no time for his federal sentence if
his motion to set aside the amendment succeeded. Id.
1846. Id. at 695; see 18 U.S.C. § 3568 (1970) (sentence of imprisonment shall commence
to run from date on which such person received at penitentiary).
1847. 505 F.2dat 695.
1848. See United States v. Brick, 502 F.2d 219, 225 (8th Cir. 1974) (judge properly may
consider different degrees of culpability in sentencing coconspirators to different terms);
cf. Wilson v. Estelle, 504 F.2d 562, 563 (5th Cir. 1974) (per curiam) (no merit to defendant’s
claim of abuse of discretion based on lesser sentence given to defendant in similar case).
But cf. United States v. Foss, 501 F.2d 522, 527 (1st Cir. 1974) (deterrence of others legiti
mate factor in arriving at three year sentence for distribution of cocaine). In determining a
sentence, a court is not limited to the facts contained in the trial record. See Williams v.
Oklahoma, 358 U.S. 576, 584 (1959) (judge may consider information from many sources in
weighing sentences); Williams v. New York, 337 U.S. 241,247-50 (1949) (same).
1849. See United States v. Brick, 502 F.2d 219, 225 (8th Cir. 1974) (varying degrees of
culpability proper basis for different sentences).
1850. See United States v. Harper, 505 F.2d 924, 926 (5th Cir. 1974) (no abuse of dis
cretion in giving defendant maximum 15 year sentence after sentencing codefendant who
pled guilty to 10 years).
1851. 497 F.2d 935 (5th Cir. 1974).
1852. Id. at 945 (defendant received three concurrent seven year terms while
codefendant sentenced only to two years probation).
1853. 501 F.2d 985 (4th Cir. 1974).
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codefendant each pled guilty to one count of simple bank robbery; the
male defendant received a fifteen year sentence while the female de
fendant received a ten year sentence.1854 Before imposing the female’s
sentence, the judge stated that “because of your age and the fact that
you are a woman, the court will not incarcerate you for quite as long as I
did your [male] codefendant.”1855 Although conceding that the
sentencing judge considered other factors to justify the disparity in
sentence,1856 the court held that consideration of sex as a factor required
resentencing of the male to eliminate from the term “the portion of its
length attributable to the fact that. . . [he] is male.”1857
A defendant may allege abuse of discretion from a judge’s fixed or me
chanical approach to sentencing.18581859
Last term, in United States v.
Hartford,1639 the Fifth Circuit vacated a maximum sentence imposed on a
narcotics offender because the judge had imposed the sentence consistent
with his announced policy of imposing maximum penalties on all nar
cotics offenders.1860 The First Circuit this term rejected that approach
and upheld sentences despite the judge’s statement that “the reason for
the sentence of the Court is simply the word cocaine.... [H]ard nar
cotics in my opinion demand hard sentences . . . ,”1861 While admitting
that punishment should be designed to fit the offender, the court found
that this rule does not eliminate general deterrence as a factor to be con
sidered in sentencing.18621863
United States v. Schwarz1663 further illustrates
the tension between the individualization of each defendant’s sentence
and the policy of utilizing the sentencing mechanism as a deterrent force.
The defendant, a first offender, was convicted of possession of cocaine
with intent to distribute.1864 The sentencing judge denied sentencing
under the Federal Youth Corrections Act1865 and sentenced her to four
years imprisonment and three years special parole, on the ground that

1854. Id. at 985-86.
1855. Id. at 986.
1856. Id. (male codefendant older than female and had a prior criminal record).
1857. Id. at 987.
1858. See United States v. Nick, 503 F.2d 418, 420 (8th Cir. 1974) (per curiam) (judge
neither abused nor failed to exercise discretion in denying probation to defendant, despite
statement that “(tjhere is no way this court is going to put anybody who sells narcotics on
probation, period.”).
1859. 489 F.2d 652 (5th Cir. 1974).
1860. Id. at 655-56.
1861. United States v. Foss, 501 F.2d 522,525,529 (1st Cir. 1974).
1862. Id. at 527.
1863. 500 F.2d 1350 (2d Cir. 1974) (percuriam).
1864. Id. at 1351.
1865. 18 U.S.C. §§ 5005-26 (1970); see notes 1824-1833 supra and accompanying text
(discussion of Federal Youth Corrections Act).
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her favorable economic and educational background mitigated against
any finding that the defendant misunderstood the nature of her act.1866 In
his presentence comments, the judge implied that defendants with a less
fortunate background would be entitled to more lenient sentences.18671868
The
Second Circuit found that such reverse economic discrimination and the
trial court’s refusal to find that the defendant would benefit from treat
ment under the FYCA, in spite of a joint request by defense and govern
ment counsel, constituted a fixed and mechanical approach to sentenc
ing; it vacated the sentence and remanded for resentencing by another
1S68
Concurrent Sentence Doctrine.
Where a defendant has received
concurrent sentences for convictions on multiple counts, an appellate
court may decline to review all but one of those convictions if two condi
tions are met: the conviction under review is found to be correct and the
sentences on the remaining counts do not exceed the maximum on the
count reviewed.1869 In determining whether to apply the concurrent
sentence doctrine, the court should ascertain the degree of prejudice in
collateral matters that may result from failure to review the challenged
convictions.1870 A court may refuse to invoke the doctrine, even if a full
review of all of a defendant’s convictions will not affect his sentence, if
considerations of fairness warrant a full review.1871
Review Proceedings
MANDAMUS

A court of appeals will grant the extraordinary writ of mandamus1872
only if a district court has exceeded or improperly has failed to exercise
1866. 500 F.2d at 1351 &n.l.
1867. Id. at 1351 n.l.
1868. Id. at 1351-52.
1869. See, e.g., United States v. Ramirez, 506 F.2d 742, 744-45 (5th Cir. 1975) (per
curiam); United States v. Cheung, 504 F.2d 362, 364 (9th Cir. 1974); United States v.
Bowman, 502 F.2d 1215, 1221 (5th Cir. 1974); United States v. Wright, 502 F.2d 553, 554
(5th Cir. 1974) (per curiam). Courts generally do not disturb the sentences for the unre
viewed convictions, but in United States v. Barker the District of Columbia Circuit
vacated the remaining concurrent sentences in order to eliminate the need to consider the
defendant’s claims that the guilty pleas on the unconsidered convictions were coerced. 514
F .2d 208,211 n. 1 ( D.C. Cir. 1975 ) ( Watergate break-in ).
1870. See Van Geldem v. Field, 498 F.2d 400, 403 (9th Cir. 1974) (per curiam) (mere
possibility of success in securing reversal of other conviction does not constitute adequate
prejudice).
1871. See United States v. Burrell, 505 F.2d 904, 906 (5th Cir. 1974) (court reviewed
three tax counts where crimes interrelated and possibility that error in one might taint
conviction on others).
1872. All Writs Act § 262, 28 U.S.C. § 1651(a) ( 1970) (authorizes federal courts to grant
writ» of mandamus). See generally 9 J. Moore a B. Ward, Moore s Federal Practice 1
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its jurisdiction1873 or if it has abused its discretion.1874 In Gavino v.
MacMahon,™1* for example, the Second Circuit issued a writ of
mandamus to remedy the district court’s refusal to postpone trial to ac
commodate defendant’s counsel who had a prior engagement in another
criminal case.1876 The court also found that the district judge had ex
ceeded his power by revoking the defendant’s bail solely because his
counsel was unavailable for trial on the specified date.1877 In United
States v. Weinstein™1* the Government petitioned for a writ of
mandamus, asserting that the district judge had exceeded his authority
in appointing counsel sua sponte to represent absent defendants and in
ordering the Government to disclose Selective Service files of the fugitive
defendants to support motions to dismiss the indictments made by the
court-appointed counsel.1879 The court of appeals agreed: although a dis
trict judge may issue writs in aid of his jurisdiction,1880 he may not

110.26-.30 (2d ed. 1973); Note, Supervisory and Advisory Mandamus Under the All Writs
Act, 86 Harv. L. Rev. 595 (1973). District courts have power to issue a different type of
mandamus to compel agencies or officers of the United States to perform their ministerial
duties. 28 U.S.C. § 1361 (1970). The Ninth Circuit has held that mandamus will not lie
under section 1361 unless a clear and certain claim exists that the officer’s duty is
ministerial and so plainly prescribed as to be free from doubt. Workman v. Mitchell, 502
F.2d 1201, 1205-06 (9th Cir. 1974) (mandamus properly issued to require defendants to
comply with due process requirements in administration of prison disciplinary pro
ceedings); see Lebosky v. Saxbe, 508 F.2d 1047,1051 (5th Cir. 1975) (improper for district
court to dismiss without hearing petition for mandamus to order Attorney General to
allow state prisoner to serve state and federal sentences concurrently); cf. Mower v.
Britton, 504 F.2d 396 (10th Cir. 1974) (prisoner’s pro se petition seeking reasons for parole
denial treated as section 1361 petition for mandamus; dismissal on pleadings reversed and
remanded).
1873. Will v. United States, 389 U.S. 90, 95 (1967); Roche v. Evaporated Milk Ass’n,
319 U.S. 21, 26 (1943); see United States v. Weinstein, 511 F.2d 622, 626-27 (2d Cir. 1975)
(writ of mandamus issued because trial court exceeded its powers in ordering discovery of
prosecution’s files when trial court appointed defense counsel without defendant’s
consent); United States v. United States Dist. Court, 509 F.2d 1352, 1354-55 (9th Cir.
1975) (mandamus granted to vacate order reducing fines entered more than 120 days after
Supreme Court’s denial of certiorari; trial court violated Rule 35 of Federal Rules of
Criminal Procedure); Gavino v. MacMahon, 499 F.2d 1191, 1196-97 (2d Cir. 1974) (per
curiam) (trial court’s revocation of bail exceeding its powers justifies mandamus).
1874. Will v. United States, 389 U.S. 90, 95 (1967); see In re Union Nacional de
Trabajadores, 502 F.2d 113, 116 (1st Cir. 1974) (writ issued to compel district court to
grant defendant his statutory right to jury trial); Gavino v. MacMahon, 499 F.2d 1191,
1196 (2d Cir. 1974) (per curiam) (refusal to grant reasonable trial adjournment gross
abuse of discretion).
1875. 499 F.2d 1191 (2d Cir. 1974) (per curiam).
1876. Id. at 1196.
1877. Id.
1878. 511 F.2d622 (2d Cir. 1975).
1879. Id. at 626-29.
1880. Id.;.see 28 U.S.C. § 1651 (1970).
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appoint counsel to represent a fugitive defendant without the de
fendant’s authority or consent.1881 The Second Circuit found mandamus
the appropriate remedy since it would not affect the defendants’ right to
a speedy trial.1882
In a criminal prosecution, the Government and the defendant, both of
whom can seek relief on appeal from a trial court’s actions, rarely can as
sert grounds justifying the issuance of a writ of mandamus.18831884
The
Eighth Circuit relied on this reasoning in denying a petition for
mandamus in United States v. DuardiJ^ holding the Government could
not appeal the trial court’s dismissal of a government motion to sentence
defendants under a special offenders statute1885 until after imposition of
sentence.1886 The Tenth Circuit found exceptional circumstances justi
fying the issuance of a writ of mandamus in Burkett v. Chandler.'**1 The
district court had disbarred several government attorneys without notice
for concealing the whereabouts of a witness from the court and had
ordered the attorneys to show cause why they should not be held in
contempt.1888 The court of appeals reversed the disbarment judgments
and granted the mandamus petition to vacate the show cause order.188’
Although conceding that petitioners could have obtained relief even
tually by appealing the contempt convictions, the court cited the obvious
dearth of evidence against the attorneys and stated that it should not
subject them to meaningless, time consuming, expensive proceedings
that would hinder the performance of their official duties.1890
APPEAL

Jurisdiction.
Federal circuit courts have jurisdiction to hear de
fendants’ appeals from the final judgments of federal district courts.1891

1881. 511 F.2d at 626-29.
1882. Id. at 626-27. Since the Government filed some of the indictments prior to the
liberalizing amendments of the Criminal Appeals Act, it might have been barred from ap
pealing dismissal of those indictments. Id.; see 18 U.S.C. § 3731 (1970) (provision for
government appeal).
1883. See Will v. United Sates, 389 U.S. 90, 96-98 (1967) (improper for Government to
use mandamus to circumvent limited interlocutory appeal rights); 18 U.S.C. § 3731 ( 1970).
1884. 514 F.2d 545 (8th Cir. 1975).
1885. 18 U.S.C. §3575 (1970).
1886. 514 F.2d at 548 (imposition of sentence likely to come quickly after conviction).
1887. 505 F.2d217 (10th Cir. 1974).
1888. Id. at 219-20,222.
1889. Id. at 224-25.
1890. Id.
1891. 28 U.S.C. § 1291 (1970). Section 3731 of title 18 of the United States Code allows
the Government to appeal from the trial court’s final judgment.
The defendant must comply with Rule 4(b) of the Federal Rules of Appellate Procedure
by filing a notice of appeal within 10 days after entry of judgment or the order appealed
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In a criminal case, the sentence generally is the appealable final judg
ment.1892 Although both the general policy against piecemeal review and
a defendant’s constitutional right to a speedy trial militate against
appeals from interlocutory orders,1893 the final order doctrine does not
apply if the order determines important rights that are separable from
and collateral to rights asserted in the main action and would be lost if
the defendant needed to postpone his appeal until the final judgment.18941895
Two circuits have split on whether an order denying a motion to dismiss
an indictment, ordinarily not an appealable final order, falls within the
small class of exceptions to the final order rule when the motion to dis
miss asserts a double jeopardy claim. Noting that the double jeopardy
issue is collateral to the determination of guilt, the Second Circuit in
United States v. Beckerman'™* held that effective protection against
double jeopardy requires an appellate court to determine whether
jeopardy attached in a previous trial prior to any retrial by hearing such
an interlocutory appeal.1896 In contrast, the Fifth Circuit in United States
from, and the district court may extend the time for filing up to 30 days on a showing of
excusable neglect. See United States v. Miles, 510 F.2d 1362 (4th Cir. 1975) (per curiam)
(appeals dismissed for lack of jurisdiction because appeal not noted within 40 day period);
United States v. June, 503 F.2d 442, 444 (8th Cir. 1974) (same). See also United States v.
Williams, 508 F.2d 410, 410-11 (8th Cir. 1974) (per curiam) (district court’s acceptance of
untimely notice of appeal construed as grant of additional time to file even though no
formal order entered); Canal Zone v. McClelland, 506 F.2d 433, 434 (5th Cir. 1974) (per
curiam) (remand to determine whether failure to file timely notice due to excusable
neglect). An appellant who can demonstrate that he did all he could to try to comply with
the rule will not be subject to the rigid time requirement. See Rothman v. United States,
508 F.2d 648,652 (3d Cir. 1975), citing Fallen v. United States, 378 U.S. 139,143-44 (1964)
(remand to determine if untimely received notice of appeal timely mailed). Rule 4(b) gives
the Government 30 days to file its notice of appeal and creates no exceptions. Cf. United
States v. Crumpler, 507 F.2d 624 (5th Cir. 1975) (per curiam) (government’s failure to file
required certificate indicating no intention to delay does not deprive court of jursidiction
where notice of appeal filed within 30 days).
1892. United States v. Duardi, 514 F.2d 545, 547 (8th Cir. 1975). A judgment is final for
the purpose of an appeal if “it terminates the litigation between the parties on the merits of
the case, and leaves nothing to be done but to enforce by execution what has been
determined.” Parr v. United States, 351 U.S. 513, 518 (1956); see Cobbledick v. United
States, 309 U.S. 323, 324-26 (1940) (denial of motion to quash subpoena not appealable
final order); United States v. Bailey, 512 F.2d 833, 834-36 (5th Cir. 1975),petition for cert,
filed, 43 U.S.L.W. 3660 (U.S. June 9, 1975) (No. 74-1549) (denial of motion to dismiss
indictment not appealable final order).
1893. See DiBella v. United States, 369 U.S. 121,131 (1962); Parr v. United States, 351
U.S. 513,519 (1956).
1894. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541,546 (1949); see United States
v. Schiavo, 504 F.2d 1, 6 (3d Cir. 1974) (en banc), cert, denied, 419 U.S. 1096 (1974) (order
refusing to vacate oral order enjoining news media from publishing during defendant’s
perjury trial any information about murder and conspiracy indictments pending against
defendant an appealable collateral order).
1895. 516 F.2d 905 (2d Cir. 1975).
1896. Id. at 906-07.
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v. Bailey1697 dismissed for lack of appellate jurisdiction an appeal from an
order denying a motion to dismiss an indictment on double jeopardy
grounds.1897
1898 The court rejected the argument that the appeal should fall
within the collateral order exception to the final order rule, reasoning
that the trial court’s order eventually would merge in the reviewable final
judgment.18" Unlike the Second Circuit, which found that double
jeopardy protection is meaningless if the defendant nevertheless is sub
jected to a second trial, the Fifth Circuit concluded that this risk is
simply “one of the painful obligations of citizenship.”1900
The Government must have express statutory authority to appeal a
decision or order in a criminal case.1901 The Criminal Appeals Act,1902
which Congress amended in 1970 to include appeals from dismissals of
indictments and to expand the government’s right to appeal whenever
the double jeopardy clause does not bar the appeal, provides such
authority.1903 The Act’s explicit removal of any statutory bar to the
government’s right to appeal1904 and the recent application of the double
jeopardy clause to the states1905 caused the Supreme Court this term to
consider the constitutional boundaries of the government’s appeal rights
in criminal cases in three companion cases.
In Serfass v. United States'906 the Court held that the double jeopardy
clause does not bar a government appeal from a pretrial dismissal of an
indictment1907 because the defendant had not yet been put to trial before
the trier of fact and therefore had yet to be placed once in jeopardy.1908
The Court explicitly did not decide whether a similar ruling would have
been appealable after jeopardy had attached.1909 In United States v.
1897. 512 F.2d833 (5th Cir. 1975), petition for cert, filed, 43 U.S.L.W. 3660 (U.S. June 6,
1975) (No. 74-1549).
1898. Id. at 834.
1899. Id. at 836-38.
1900. Id. at 838.
1901. United States v. Sanges, 144 U.S. 310,319 (1892).
1902. 18 U.S.C.§ 3731 (1970).
1903. See Omnibus Crime Control Act of 1970, § 14a, 18 U.S.C. § 3731 (1970).
1904. Congress amended the Criminal Appeals Act “to assure that the United States
may appeal from the dismissal of a criminal prosecution by a District Court in all cases
where the Constitution permits.” S. Rep. No. 91-1296,91st Cong., 2d Sess. 2-3(1971); H.R.
Rep No. 91-1768,91st Cong., 2d Sess. 21 (1971).
1905. See Benton v. Maryland, 395 U.S. 784 (1969).
1906. 420 U.S. 377 (1975).
1907. Id. at 389-93. In a prosecution for failure to report for and submit to induction
into the Armed Forces, the district court reviewed the defendant’s selective service file
and affidavit, determined that he had established a prima facie case of conscientious
objector status, and dismissed the indictment. Id. at 380-81.
1908. Id. at 389-93.
1909. Id. at 392-93; see United States v. Means, 513 F.2d 1329, 1335 (8th Cir. 1975)
(Government may not appeal order dismissing indictment after jeopardy attached but
prior to verdict).
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Wilson19101911
the Court reviewed the appealability of a district court’s order
dismissing an indictment after the trier of fact has entered a guilty
verdict. Noting that the trial judge had dismissed the indictment on the
legal ground that the defendant had been prejudiced by the delay be
tween commission of the offense and indictment, the Court held that the
double jeopardy clause does not bar the Government from appealing or
an appellate court from correcting any error of law;1011 the proper remedy
for any such error would be reinstatement of the guilty verdict.1912 The
critical factor in assessing appealability by the Government of post
verdict rulings is whether a successful government appeal would neces
sitate further trial type proceedings subjecting a defendant to jeopardy
again.1913 Applying this test in United States v. Jenkins,1914 in which the
district court had “dismissed” the indictment and “discharged” the re
spondent following a bench trail, the Court found the Government could
not take an appeal since a remand would necessitate further proceedings
devoted to the resolution of factual issues.1915

Scope ofReview.
Appellate courts have authority to review al
leged errors of law1916 and errors that mix questions of law and fact.1917
Whether sufficient evidence exists to support a conviction presents a
question of law and can be reviewed by a court of appeals.1918 The
evidence is sufficient if, viewing it in the light most favorable to the
Government,1919 a reasonable man either might conclude that the de
fendant is guilty beyond a reasonable doubt1920 or could exclude beyond a
1910. 420 U.S. 332 (1975).
1911. Id. at 352-53.
1912. Id. at 333.
1913. Id. at 333,352-53; see United States v. Jenkins, 420 U.S. 358,365 (1975).
1914. 420 U.S. 358 (1975).
1915. Id. at 370. See also United States v. Jaramillo, 510 F.2d 808,811-13 (8th Cir. 1975)
(although defendant never adjudged guilty by trier of fact, district court’s “judgment of
acquittal” based on facts adduced at trial bars government appeal; remand would require
further trial proceedings).
1916. See Abrams v. United States, 250 U.S. 616,619 (1919).
1917. See United States ex. rel. Hayward v. Johnson, 508 F.2d 322, 325 (3d Cir. 1974)
(voluntariness of confession mixed question of law and fact).
1918. See Abrams v. United States, 250 U.S. 616,619 (1919). An appropriate motion for
acquittal preserves for appeal the issue of the sufficiency of the evidence. Fed. R. Crim P.
29(a).
1919. United States v. Glasser, 315 U.S. 60,80 (1942).
1920. Compare Villarreal Corro v. United States, 516 F.2d 137, 140-41 (1st Cir. 1975)
(evidence sufficient) and United States v. Teesateskie, 519 F.2d 1400 (4th Cir. 1975) (No.
74-1942, at 2-3) (unpublished opinion) (same) and United States v. Swallow, 511 F.2d 514,
520 (10th Cir. 1975) (same) with In re Joyce, 506 F.2d 373, 377 (5th Cir. 1975) (evidence
insufficient) and United States v. Freeman, 498 F.2d 569, 571 (2d Cir. 1974) (same) and
United States v. Lansky, 496 F.2d 1063, 1069 (5th Cir. 1974) (same) and United States v.
Amato, 495 F.2d 545,550 (5th Cir. 1974) (same).
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reasonable doubt every reasonable hypothesis but that of guilt.1’21
An appellate court generally will not review issues of fact, regardless of
whether the factfinder was a jury,1921
1922 a trial judge,1923 or an admini
strative body,1924 unless it concludes that the trier of fact’s findings are
clearly erroneous.1925 The mere fact that the court of appeals might have
reached a different result on the same evidence does not justify setting
aside the findings of the trier of fact.19261927
Noting the frequent difficulty that appellate courts have in de
termining what constitutes law or fact, the Supreme Court this term in
Drope v. Missouri1921 attempted a partial definition: a conclusion based
on uncontroverted facts that incorporates standards of conduct or cri
teria of judgment that in themselves are decisive of constitutional rights
is not an issue of fact.1928 The Court then applied that standard to reverse
petitioner’s conviction based on the state trial court’s failure to give
proper weight to evidence that indicated the petitioner was not com
petent to stand trial.1929
1921. See United States v. Cantu, 504 F.2d 387, 390 (5th Cir. 1974) (evidence insufficent); United States v. Black, 497 F.2d 1039,1042 (5th Cir. 1974) (same). Appellate courts
apply the same test whether the trial was a bench or jury trial. See United States v.
Freeman, 498 F.2d 569, 576 (2d Cir. 1974) (insufficiency of evidence forjudge in bench trial
to conclude guilt beyond a reasonable doubt mandates reversal of contempt conviction).
1922. See Goldman v. United States, 245 U.S. 474, 477 (1918) (review power does not
include invading province of jury by determining questions of credibiltiy and weight of
evidence).
1923. See Civella v. United States, 509 F.2d 896,898 (8th Cir.1975) (circuit court cannot
substitute its factual determination for that of the trial judge); Virgin Islands v. Gereau,
502 F.2d 914, 921 (3d Cir. 1974) (credibility determinations uniquely within province of
factfinder and not subject to appellate review).
1924. See United States v. Tyson, 503 F.2d 1368, 1369 (5th Cir. 1974) (per curiam)
(Selective Service classification an administrative finding of fact subject to limited
review). Judicial review of administrative factfinding is limited to determining whether a
factual basis exists for the administrative finding. Id.; see McGee v. United States, 402
U.S. 479,486 (1971).
1925. Campbell v. United States, 373 U.S. 487, 493 (1963). Compare United States v.
Pepe, 512 F.2d 1129,1132-33 (3d Cir. 1975) (trial court’s finding clearly erroneous since no
evidence to support defendant’s agreement to participate in conspiracy to engage in illegal
gambling) with United States v. Davis, 514 F.2d 1085, 1087-88 (7th Cir. 1975) (since issue
of credibility for trier of fact, appellate court will not reverse in light of conflicting
evidence) and United States v. Gargotta, 510 F.2d 409, 411 (6th Cir. 1974) (per curiam)
(judge’s conclusion that exigent circumstances justified warrantless search supported by
evidence) and Civella v. Untied States, 509 F.2d 896, 898 (8th Cir. 1975) (district court’s
findings not clearly erroneous because of conflicting evidence as to representation by
counsel).
1926. See Civella v. United States, 509 F.2d 896, 898 (8th Cir. 1975) (appellate court will
not substitute its judgment for district court’s regarding conflicting evidence).
1927. 420 U.S. 162(1975).
1928. Id. at 175 n. 10.
1929. The state court had refused to grant a continuance for psychiatric evaluation even
though defendant’s pretrial behavior and his hospitalization following a suicide attempt on
the second day of trial suggested that he was not competent to stand trial. Id. at 178-80.
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Appellate courts have limited power to review guilty or nolo
contendere pleas and to hear appeals from the imposition of sentence. An
appeal from a guilty or nolo contendere plea must allege either that the
trial court lacked jurisdiction or that the plea was involuntary to give an
appellate court power to review the plea.1930 As a general rule a sentence
within statutory limits cannot be appealed.1931 Both the courts and
Congress, however, have created limited exceptions to this rule. In
Dorszynski v. United States1932 the Supreme Court held that a trial
judge’s failure to examine sentencing alternatives provided by law gives
an appellate court limited power to review the sentence.1933 The Third
Circuit indicated this term that a sentence may be reviewed for a clear
abuse of discretion,1934 and the Fourth Circuit vacated a sentence on the
ground that its imposition violated equal protection of law.1935 Moreover,
1930. See United States v. Winter, 509 F.2d 975, 978 & nn.6, 8 (5th Cir. 1975) (appeal
from nolo contendere plea challenging trial court’s jurisdiction over person and subject
matter; conviction affirmed); United States v. Kondos, 509 F.2d 1147,1148 (7th Cir. 1975)
(per curiam), citing Toilet v. Henderson, 411 U.S. 258, 267 (1973) (appeal dismissed
because plea voluntary; entering of voluntary plea waives right to appeal nonjurisdictional challenges of delay and suppression of evidence); Elrod v. United States, 503
F.2d 959, 960 (5th Cir. 1974) (per curiam) (since guilty plea complied with Rule 11 and
indictment stated offense under statute, conviction affirmed); United States v. Lee, 500
F.2d 586, 587 (8th Cir.), cert, denied, 419 U.S. 1003 (1974) (guilty plea waived all
nonjurisdictional defects; conviction affirmed). If a defendant pleads guilty, the court
need not advise him of his right to appeal. Elrod v. United States, supra at 960. See also
United States v. Dixon, 504 F.2d 69 (3d Cir. 1974) (defendant allowed to withdraw plea
where he alleged but trial court found no plea bargain agreement; withdrawal of plea at
sentencing would have lost defendant’s chance for appellate review of plea bargain
contention).
1931. Dorszynski v. United States, 418 U.S. 424, 440-41 (1974); see United States v.
Wilkenson, 513 F.2d 227, 234 (7th Cir. 1975) (defendant has no ground to challenge
sentence merely because it exceeds sentences of other defendants); Cramer v. Wise, 501
F.2d 959, 962 (5th Cir. 1974) (imposition of fine not authorized by Youth Corrections Act
requires remand for vacation of fine). Appellate courts will review sentences levied in
contempt cases since there is no statutory sentence limit and the length of the sentence is
at the court’s discretion. See Yates v. United States, 356 U.S. 363,366 (1958) (per curiam);
United States v. Abascal, 509 F.2d 752, 757 (9th Cir. 1975) (90 days imprisonment for
contempt excessive; remand for vacation of remainder of sentence).
1932. 418 U.S. 424 (1974).
1933. Id. at 443-44 (remand for explicit finding that judge considered and rejected
sentencing options of Youth Corrections Act but nevertheless sentenced offender as
adult); see notes 1824-1833 supra and accompanying text.
1934. Virgin Islands v. Richardson, 498 F.2d 892, 894 (3d Cir. 1974) (dictum) (length of
sentence not reviewable absent showing of illegality or abuse of discretion in sentencing
procedure); see United States v. Lee, 500 F.2d 586, 587-88 (8th Cir. 1974) (trial court did
not abuse discretion in imposing federal sentence consecutive to state sentence). See also
ABA Standards, Appellate Review of Sentences (App. Draft 1968); M. Frankel,
Criminal Sentences; Law Without Order (1973).
1935. United States v. Maples, 501 F.2d 985, 987 (4th Cir. 1974) (imposition of lighter
sentence on female codefendant merely on basis of sex improper, requiring resentencing of
male defendant); see notes 1853-1857 supra and accompanying text.
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the Organized Crime Control Act of 1970 permits the Government and a
defendant to appeal any sentence imposed specifically under the
dangerous offenders section.1936
Harmless and Plain Error.
Appellate courts generally will refuse
to consider claims of error not properly preserved by objection at trial.1937
A claim properly preserved for appeal may not justify reversal if a court
finds the error harmless because it did not jeopardize the defendant’s
substantial rights.1938 To determine whether an error is harmless, appel
late courts apply two distinct tests depending on whether the error af
fected constitutional or nonconstitutional rights.
If the error affected a nonconstitutional right, the reviewing court
must find that the “judgment was not substantially swayed by the
1936. Organized Crime Control Act § 1001(a), 18 U.S.C. §§ 3575, 3576 (1970); see
United States v. Duardi, 514 F.2d 545, 548 (8th Cir. 1975) (appeal under section 3576
proper at entry of final sentencing order and not before).
1937. See, e.g., Whitney v. United States, 513 F.2d 326, 328-29 (8th Cir. 1974) (right to
challenge searches waived by counsel’s deliberate failure to object at trial); United States
v. Swallow, 511 F.2d 514, 522 (10th Cir. 1975) (objection to closing argument cannot be
heard for first time on appeal); United States v. Lozano, 511 F.2d 1, 6 (7th Cir. 1975)
(failure to object to translator and allegedly mistranslated interpretation of phrase waived
right to appeal issue); United States v. Ramirez, 506 F.2d 742, 744 (5th Cir. 1975) (per
curiam) (appellant who requested examination of memorandum at preliminary hearing
failed to preserve point for review where counsel did not seek to examine memorandum at
trial); United States v. Friedman, 506 F.2d 511, 515 (8th Cir. 1974), cert, denied, 421 U.S.
1004 (1975) (defendants who did not object to instructions on national obscenity standard
may not complain of instruction given on appeal); United States v. Montgomery, 503 F.2d
55, 56 n.l (8th Cir. 1974) (appellant cannot raise for first time on appeal claim that indict
ment delayed and defective); United States v. Ackerson, 502 F.2d 300, 303 (8th Cir. 1974)
(objection to admissibility of statement cannot be raised for first time on appeal); United
States v. Usher, 500 F.2d 388 (5th Cir. 1974) (per curiam) (court will not consider youth of
fender’s claim not raised below); United States v. Rose, 500 F.2d 12, 17 (2d Cir. 1974)
(failure to object at trial precludes appellate court from considering claim of error in
government’s comment on defendant’s silence); United States v. Clark, 498 F.2d 535, 53738 (2d Cir. 1974) (appellant waived right to confrontation by not objecting to exclusion of
hijacker profile criteria from suppression hearing).
In order to preserve a point for appeal properly, the defendant must object in a timely
fashion; the trial judge may reject a delayed objection. See United States v. Mayes, 512
F.2d 637, 653 (6th Cir. 1975), cert, denied, 422 U.S. 1008 (1975). The court of appeals may
refuse to consider a claim of error if the objection at trial was made on grounds different
from those asserted on appeal. Id. at 653.
1938. Fed. R. Crim. P. 52(a); see, e.g., Bruton v. United States, 391 U.S. 123,135(1968)
(admission of codefendant’s confession inculpating defendant affected right to fair trial
and warrants reversal); Lutwak v. United States, 344 U.S. 604, 619-20 (1953) (improper
admission of evidence from time after conspiracy ended to prove conspiracy harmless
error); United States v. Curry, 512 F.2d 1299, 1306 (4th Cir. 1975),cert, denied, U.S—,
44 U.S.L.W. 3201 (U.S. Oct. 7,1975) (alleged sentencing errors did not jeopardize right to
fair trial).
Errors in administering the discovery rules are not reversible unless prejudicial to the
substantial rights of the defendant. See, e.g., United States v. Ross, 511 F.2d 757,764 (5th
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error” to affirm the conviction.1939 In applying this test, the reviewing
court will examine the error in the context of the trial,19«1 considering
such factors as the presence of overwhelming untainted evidence,1941 the
existence of curative instructions,1942 the error’s impact on peripheral or
central issues,1943 or the cumulative nature of the evidence.19441945
In United
States v. Strickland,^45 for example, the court found two errors harmless
because they did not contribute to the conviction: the trial court’s

Cir. 1975) (failure of Government to produce accounting records harmless error); United
States v. Miller, 500 F.2d 751, 755 (5th Cir. 1974), cert, granted,_ U.S—, 43 U.S.L.W.
3644 (U.S. June 10, 1975) (No. 74-1179) (denial of motion to discover fingerprints and
handwriting analysis harmless error); United States v. James, 495 F.2d 434, 436 (5th Cir.
1974) (failure to notify defendant of newly discovered material harmless).
1939. Kotteakos v. United States, 328 U.S. 750,764-65 ( 1946).
1940. Id. at 764. The Court in Kotteakos cautioned that the judgment must stem “from
examination of the proceedings in their entirety, tempered but not governed by any rigid
sense of stare decisis by what has been done in similar situations.’’ Id. at 762.
1941. See, e.g., United States v. Thor, 512 F.2d 811, 813 (5th Cir. 1975) (court's
improper remark harmless in light of overwhelming evidence of guilt and cautionary
instructions); United States v. Lewis, 511 F.2d 798, 803 (D.C. Cir. 1975) (admission of
defendant’s statement at time of arrest reversible error despite strong evidence of guilt);
United States v. Jenkins, 510 F.2d 495,498 (2d Cir. 1975) (failure to submit venue issue to
jury harmless in light of overwhelming evidence of proper venue); United States v. James,
505 F.2d 898, 900 (5th Cir. 1975) (prosecutor’s improper remarks harmless where evidence
of guilt overwhelming); United States v. Mackin 502 F.2d 429, 437 (D.C. Cir. 1974)
(admitting inadmissible statement harmless error because of overwhelming evidence of
guilt and giving of curative instructions); United States v. Bettenhausen, 499 F.2d 1223,
1233 (10th Cir. 1974) (improper prosecutorial remarks harmless in light of government’s
uncontested proof); United States v. Addison, 498 F.2d 741, 745-46 (D.C. Cir. 1974)
(admission of spectogram testimony harmless where overwhelming evidence of guilt);
United States v. Arias-Diaz, 497 F.2d 165, 172 (5th Cir. 1974) (overwhelming evidence of
guilt renders erroneous admission of hearsay harmless).
1942. See, e.g., United States v. Thor, 512 F.2d 811, 813 (5th Cir. 1975) (cautionary
instruction and overwhelming evidence rendered court’s remark harmless error); United
States v. Mackin, 502 F.2d 429, 437 (D.C. Cir. 1974) (curative instructions concerning wit
nesses’s inadmissible statement and overwhelming evidence rendered error harmless);
United States v. Menichino, 497 F.2d 935, 943-44 (5th Cir. 1974) (any harm in instruction
indicating court’s opinion as to guilt vitiated by curative instruction); United States v.
Velasquez, 496 F.2d 1009, 1012 (5th Cir. 1974) (dictum) (admonition that prosecutor’s
remarks not evidence mitigated any prejudice).
1943. See United States v. Gutierrez-Espinosa, 516 F.2d 249, 250 (9th Cir. 1975)
(instruction that witness presumed to speak truthfully harmless when testimony did not
concern controlling issue); United States v. Bettenhausen, 499 F.2d 1223, 1233 (10th Cir.
1974) (prosecutor’s improper reference on sanity issue harmless because issue not sub
mitted to jury).
1944. See United States v. Burrell, 505 F.2d 904, 909 (5th Cir. 1974) (improper
admission of audit report harmless because merely cumulative). See also United States v.
Moore, 513 F.2d 485, 502-03 & n.54 (D.C. Cir. 1975) (alternative holding) (alleged failure to
comply with statutory requirements for wiretap evidence harmless for seizure of gambling
equipment where warrants predicated on belief of D.C. as well as federal violations).
1945. 509F.2d273(5thCir. 1975).
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possibly erroneous refusal to admit certain of the defendant’s exhibits
was harmless because the same facts not only were established by oral
testimony but also were irrelevant;1946 moreover, possible error in jury
instructions was harmless because it related only to the counts of the
indictment on which the defendant was acquitted.1947 The concurrent
sentence doctrine also allows a court to find any error in a count for which
the defendant received a concurrent sentence harmless if his conviction
on another count is without error.1948
A different test governs whether an error that affects defendant’s
constitutional rights is harmless. The prosecution in such cases bears the
burden of establishing that the error was harmless beyond a reasonable
doubt.1949 Although the government’s burden is higher for constitutional
than for nonconstitutional errors, the approach is similar: the courts re
view constitutional error in the context of the trial,1950 and over whelming
evidence of guilt may render the error harmless beyond a reasonable
doubt.19511952
In United States v. Anderson,1932 for example, the Fifth Circuit
affirmed a conviction even though the trial court had admitted the fruits
of an illegal baggage search, noting that these items were insignificant
when compared with properly admitted evidence of the defendant’s
guilt.1953 In two cases this term involving a defendant tried in prison
garb, the Fifth Circuit demonstrated how viewing the error in the context

1946. Id. at 277.
1947. Id.
1948. See United States v. Ramirez, 506 F.2d 742, 744-45 (5th Cir. 1975) (per curiam)
(alleged error of insufficient evidence in conspiracy conviction harmless where serving
concurrent sentences); notes 1869-1871 supra and accompanying text.
1949. Chapman v. California, 386 U.S. 18, 24 (1967). See generally Comment, Principles
for the Application of the Harmless Error Standard, 41 U. Chi.L. Rev. 616 ( 1974).
1950. See Young v. Anderson, 513 F.2d 969, 972 (10th Cir. 1975), citing Cupp v.
Naughten, 414 U.S. 141,146-47 ( 1973) (erroneous jury instruction on reasonable doubt did
not violate fourteenth amendment where considered in light of entire charge and trial);
Thomas v. Savage, 513 F.2d 536, 539-40 (5th Cir. 1975) (introduction of prior invalid
conviction harmless beyond reasonable doubt since introduced during post-verdict penalty
stage of trial).
1951. Harrington v. California, 395 U.S. 250, 253-54 (1969); see, e.g., United States v.
Gattie, 511 F.2d 608, 610 (5th Cir. 1975) (error in admission of witness’s testimony and
failure to hold evidentiary hearing harmless beyond reasonable doubt given strength of
evidence); United States v. Shaver, 511 F.2d 933, 934 (4th Cir. 1975) (failure to instruct
jury concerning government’s attempt to impeach witness harmless beyond reasonable
doubt where evidence of guilt overwhelming); Null v. Wainwright, 508 F.2d 340, 342-43
(5th Cir. 1975) (admission of fruit of Miranda violation harmless where evidence over
whelming); Smith v. Estelle, 498 F.2d 631 (5th Cir. 1974) (per curiam) (trying defendant in
prison garb harmless where guilt beyond reasonable doubt established).
1952. 500 F.2d 1311 (5th Cir. 1974).
1953. Id. at 1318-19.
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of the entire trial can determine whether a constitutional error is harm
less beyond a reasonable doubt. In Smith v. Estelle1954 the court
concluded that such a procedure constituted harmless error in light of the
overwhelming evidence against the defendant.1955 In Williams v.
Estelle,1956 however, the court refused to find the evidence strong enough
to render the constitutional error harmless beyond a reasonable doubt.1957195
In Powell v. Stone1955 the Ninth Circuit disagreed with both the state
appellate court and the federal district court on the interpretation of the
test for determining whether constitutional error is harmless beyond a
reasonable doubt. In searching the defendant incident to his arrest
under an unconstitutional vagrancy statute, the police discovered a
weapon later found to have been used to commit a murder. The courts
below concluded that, in light of other evidence in the record, testimony
about defendant’s possession of the murder weapon at the time of his ar
rest was not necessary to establish guilt and its admission was harmless
beyond a reasonable doubt.1959 The court of appeals reversed, noting that
the sufficiency of the evidence was not at issue; rather, the court found
the proper inquiry must focus on whether it is possible to say beyond a
reasonable doubt that the admission of the unlawfully seized evidence
did not contribute to the conviction.1960
Rule 52(b) permits appellate courts to recognize plain errors or defects
affecting substantial rights although the defendant did not object to the
error at trial.1961 In order to identify plain error, an appellate court must
examine the error in the total context of the trial to determine if it af
fected substantial rights of the accused; for example, erroneous jury
instructions must be examined in light of the entire trial, not just the

1954. 498 F.2d 631 (5th Cir. 1974) (per curiam).
1955. Id. at 631.
1956. 500 F.2d 206 (5th Cir. 1974), cert, granted, 420 U.S. 907 (1975).
1957. Id. at 212. Although the defendant had not formally objected to appearing at trial
in prison clothing, the court determined that he had not waived his objection. Id. at 208.
1958. 507 F.2d 93 (9th Cir. 1974), cert, granted, U.S—, 95 S. Ct. 2676 (1975).
1959. Id. at 99.
1960. Id.; see Chapman v. California, 386 U.S. 18,24 (1967).
1961. See, e.g., Villarreal Corro v. United States, 516 F.2d 137, 141 (1st Cir. 1975)
(convictions for both importing cocaine and purchasing it not in original revenue-stamped
package inconsistent; purchase conviction plain error); United States v. Jenkins, 510 F.2d
495, 499-500 (2d Cir. 1975) (no plain error in jury charge); United States v. Celestine, 510
F.2d 457, 460-61 (9th Cir. 1975) (failure of court to give requested instruction not plain
error since defendant did not object at trial); United States v. Brasseaux, 509 F.2d 157,
161-62 (5th Cir. 1975) (trial court’s error in instructing jury not plain error); United States
v. Howard, 507 F.2d 559, 560-62 (8th Cir. 1974) (trial court’s mistaken polling of jurors for
new verdict following inconsistent verdict, rather than directing them to return for further
deliberations, not plain error where no objection); United States v. Fairchild, 505 F.2d
1378,1383-84 (5th Cir. 1975) (remarks about defendant’s silence on arrest not plain error).
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charge,”62 and a prosecutor’s improper or prejudicial comments must be
reviewed by reference to the whole proceeding.1962
1963 In United States v.
Fernandez1964 the Fifth Circuit reviewed two claimed errors: a defective
jury charge and a prosecutor’s prejudicial comments, only one of which
drew an objection.”65 The court concluded that the cumulative effect
created by the two errors required reversal,1966 even though perhaps
neither omission of the presumption of innocence charge nor the prose
cutor’s remarks would have constituted plain error standing alone.19671968
In addition to considering errors not preserved for appeal by ob
jections at trial, an appellate court may rely on the plain error doctrine
sua sponte to review trial errors not raised by the parties on appeal.”6*
1962. See, e.g., United States v. Cacioppo, 517 F.2d 22, 23-24 (8th Cir. 1975) (per
curiam) (one erroneous charge concerning false statements not plain error where correct
charge given twice); United States v. Johnson, 516 F.2d 209, 212-13 (8th Cir. 1975)
(instruction on duress not plain error); United States v. Beasley, 513 F.2d 309, 313 (5th
Cir. 1975) (error to admit statements of one defendant without instructing jury not to
consider it against codefendant); United States v. Taylor, 513 F.2d 70, 72 (5th Cir. 1975)
(neither Allen charge nor jury deadline constituted plain error); United States v.
Brasseaux, 509 F.2d 157, 161-62 (5th Cir. 1975) (erroneous instruction that only slight
evidence needed to connect defendant with conspiracy not plain error in light of total
charge and overwhelming evidence); United States v. Smith, 502 F.2d 1250,1256 (5th Cir.
1974) (instruction plain error in context of evidence and charge as a whole despite sub
stantial evidence against one of two defendants since instruction would permit guilty
verdict even if defendants lawfully and unknowingly obtained property); United States v.
Ackerson, 502 F.2d 300, 303 (8th Cir. 1974) (jury instructions not erroneous); United
States v. Trejo, 501 F.2d 138, 141 (9th Cir. 1974) (in light of overwhelming evidence, not
plain error for trial court not to instruct jury to consider eyewitness testimony with
caution); United States v. Hill, 496 F.2d 201, 203 (5th Cir. 1974) (contested instructions
viewed as part of lengthy and largely unchallenged charge not plain error). See also United
States v. Larson, 507 F.2d 385, 387 (9th Cir. 1974) (motion for judgment of acquittal not
renewed at close of evidence; denial not plain error).
1963. Compare Young v. Anderson, 513 F.2d 969, 971-72 (10th Cir. 1975) (prosecutor’s
comments on personal beliefs as to defendant’s guilt not plain error) and United States v.
Burks, 508 F.2d 672, 673 (5th Cir. 1975) (per curiam) (racial remarks not so prejudicial as
to constitute plain error) and United States v. Fairchild, 505 F.2d 1378, 1383-84 (5th Cir.
1975) (prosecutor’s closing remarks about defendant’s silence on arrest not plain error
within context of trial) and United States v. Rose, 500 F.2d 12,17 (2d Cir. 1974) (comment
on defendant’s silence not plain error) with United States v. Ludwig, 508 F.2d 141, 143
(10th Cir. 1975) (prosecutor improperly personally vouching for police integrity in closing
arguments plain error); cf. United States v. Pinto, 503 F.2d 718, 724 (2d Cir. 1974)
(judge’s comments going beyond evidence not plain error).
1964. 496F.2d 1294(5thCir. 1974).
1965. Id. at 1297-1303.
1966. Id. at 1303 &n.8.
1967. Id. at 1299.
1968. See United States v. Brown, 508 F.2d 427,430 (8th Cir. 1974). An appellate court
even may find plain error in a procedure to which defense counsel agreed. See United
States v. Bosch, 505 F.2d 78, 79-81 (5th Cir. 1974) (submission of immunity issue to jury
on special interrogatories directing that negative answer would dictate guilty verdict on
offense as charged plain error).
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This procedure should be invoked only in exceptional circumstances:
where the error is obvious or otherwise seriously affects the fairness,
integrity, or reputation of the judicial process. The Eighth Circuit found
such plain error in United States v. Brown™™ and set aside defendant’s
conviction for violating a statute that proscribed “concealment” of a
weapon in an airplane since the magistrate never specifically found “con
cealment” and the record did not support such a finding.1969
1970

Rights to Appellate Counsel and Transcript.
Indigent de
fendants convicted in federal courts have a right to appeal in forma
pauperis and to receive the effective assistance of counsel on appeal if the
appeal is taken in good faith.19711972
Indigent defendants convicted in state
courts have limited rights to assistance of appointed counsel on appeal.
The Supreme Court in Douglas v. California™12 held that a state must
provide appointed counsel for indigent appellants on an appeal as of
right.1973 The Court has refused, however, to require appointment of
counsel either for a discretionary appeal to a state supreme court1974 or
for preparation of a certiorari petition to the United States Supreme
Court.1975 In both the state and federal systems, the trial court must
advise indigent defendants of their rights to appeal and to have the ef
fective assistance of counsel on such appeals.1976
An indigent federal prisoner collaterally attacking his sentence is
entitled by statute to receive a free transcript for a nonfrivolous suit
upon a showing of need.1977 Further expanding this right, the Ninth Cir
1969. 508 F.2d 427 (8th Cir. 1974).
1970. Id. at 432. The court determined that the district court’s mistaken precedent
could affect many travelers on commercial airlines. Id. at 430-31.
1971. See Anders v. California, 386 U.S. 738, 744 (1967) (indigent’s counsel has obliga
tion to appeal any arguably meritorious issues); 28 U.S.C. § 1915 (1970). This right does
not extend to appointment of counsel to prepare a motion for a new trial addressed to the
trial court subsequent to completion of the appellate process. See United States v. Lee, 513
F.2d423,424 (D.C. Cir. 1975) (per curiam).
1972. 372 U.S. 353 (1963).
1973. Id. at 354-58.
1974. Ross v. Moffitt, 417 U.S. 600,610-16 (1974).
1975. Id. at 616-18 (right to seek review by certiorari a matter of federal and not state
law; Court’s own practice of denying appointment of counsel for preparation of juris
dictional statements and certiorari petitions argues against requiring states to do so).
1976. See Faught v. Cowan, 507 F.2d 273, 274 (6th Cir. 1974), cert, denied, 421 U.S. 919
(1975) (dictum) (indigent unaware and unadvised of rights entitled to new trial or direct
appeal); Circuits Note: 1973-1974 Term 591. The failure of a state court to advise a
convicted defendant of his right to appeal does not violate defendant’s constitutional
rights unless the court knows that he wishes to appeal and that he is indigent. Postel v.
Beto, 508 F.2d 679,679-80 (5th Cir. 1975) (per curiam).
1977. 28 U.S.C. § 753(f) (1970). A transcript will be provided if the trial judge or one
appellate judge certifies that the suit or appeal is not frivolous and that the transcript is
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cuit in United States v. MacCollum'”* this term held that an indigent
federal prisoner, upon request, is entitled to a free transcript of his trial
to examine it for errors that could form the basis for a collateral attack on
his sentence; the court reasoned that since wealthy defendants freely can
peruse their transcripts for errors, indigent defendants should have the
same opportunity.1978
1979 The MacCollum decision conflicts with rulings of
other circuits that an indigent federal prisoner is not entitled to a free
transcript for such a purpose; rather, he must demonstrate a need for the
specific parts of the transcript that he requests.1980
New Trial.
Appellate courts will not reverse a trial court’s denial
of a motion for a new trial absent a showing that the trial judge abused
his discretion or that his ruling was clearly erroneous.1981 A district court

needed to decide the issue presented by the suit or appeal. Id. See generally Note, The
Indigent's Right to a Transcript ofRecord, 20 Kan. L. Rev. 745 (1972).
1978. 511 F.2d 1116 (9th Cir. 1974),cert, granted, _U.S._, 44 U.S.L.W. 3178 (U.S. Oct.
7,1975) (No. 74-1487).
1979. Id. at 1124.
1980. See, e.g., Cowan v. United States, 445 F.2d 855 (5th Cir. 1971) (per curiam)
(indigency alone does not support prisoner’s request to receive free transcripts); Bentley
v. United States, 431 F.2d 250, 253-54 ( 6th Cir. 1970), cert, denied, 401 U.S. 920 (1971)
(statute requires prior showing of need); Benthiem v. United States, 403 F.2d 1009, 1010lKlstCir. 1968) (per curiam), cert, denied, 396 U.S. 945 (1969) (nonspecific claims insuffi
cient to support request for free transcript); Martinez v. United States, 344 F.2d 325,326
(10th Cir. 1965) (per curiam) (bald legal conclusions without facts insufficient to support
request for free transcript); United States v. Shoaf, 341 F.2d 832, 833-36 (4th Cir. 1964)
(assurances of good faith appeal insufficient to support request); Culbert v. United States,
325 F.2d 920, 921-22 ( 8th Cir. 1964) (per curiam) (vague hope to find flaw insufficient to
support request).
Four circuits have addressed the issue of an indigent state prisoner’s right to receive a
free transcript and, not surprisingly, have determined that such a prisoner must show a
particularized need for a free transcript. See, e.g., Lee v. Clerk of Superior Court,_ F.2d__
(4th Cir. May 6, 1975) (No. 75-1422, at 3-4) (per curiam) (transcript unnecessary for de
fendant to support allegations); Upton v. Superior Court, 510 F.2d 967 (4th Cir. 1975) (No.
74-1256, at 2-3) (per curiam) (unpublished opinion) (allegations of ineffective counsel insuf
ficient to support request for free transcript); Jones v. Superintendent of State Farm, 460
F.2d 150, 153 (4th Cir. 1972), affd on rehearing, 465 F.2d 1091 (1972), cert, denied, 410
U.S. 944 (1973)(no showing of need; existence of transcript and ease in reproducing it
immaterial); Ellis v. Maine, 448 F.2d 1325, 1327 (1st Cir. 1971) (collateral relief plea
requires merit, not mere constitutional allegation, to justify ordering state to supply free
transcript); Chavez v. Sigler, 438 F.2d 890, 894 (8th Cir. 1971) (prisoner must show
reasonably compelling need for specific evidence requested); Hines v. Baker, 422 F.2d
1002,1006-07 (10th Cir. 1970) (specification of errors required to support request for trans
cript).
1981. Sawyer v. Mullaney, 510 F.2d 1220, 1221 (1st Cir. 1975) (per curiam) (court’s
denial of new trial proper, although key witness recanted testimony, where witness later
retracted recantation); United States v. Pitts, 508 F.2d 1237, 1241 (8th Cir. 1974) (denial
of new trial within discretion where only new evidence asserted was courthouse incident
when defense witness allegedly arrested in presence of jury); United States v. Zane, 507
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may not order a new trial sua sponte and may act only in response to a de
fendant’s timely motion.1982 In United States v. Eaton'™3 the Second
Circuit held that because the district court lacked such authority to grant
a new trial sua sponte the indictment leading to the new trial and de
fendant’s conviction were void.19841985
In United States v. Gaddis'™* the Fifth Circuit ordered a new trial for
two defendants convicted of the inconsistent offenses of bank robbery
and receiving and possessing proceeds of the bank robbery,1986 holding
that the trial judge should have instructed the jury that it could convict
on either offense but not both.1987 The court found a new trial necessary
because one could only speculate on the verdict of a properly instructed
jury.1988 The Fourth Circuit has adopted a different remedy in a similar
inconsistent offenses case, ruling that a new trial would not be necessary
if the Government would stipulate on remand that the proof of guilt
went only to the possession count, on which the evidence was over
whelming, not to the theft counts, on which the proof was circum
stantial.1989
Defendants may base their motions for a new trial on a witness’s
recantation of key testimony,1990 on the admission of perjured
F.2d346,348(2dCir. 1974), cert, denied, 421 U.S. 910 (1975) (denial of new trial not clearly
erroneous where new evidence merely cumulative in credibiltiy); United States v. Leyba,
504 F.2d 441, 443 (10th Cir. 1974) (new trial denied despite affidavits of new witnesses,
since witnesses known to defendant at time of trial); cf. United States v. White, 514 F.2d
205, 206-08 (D.C. Cir. 1975) (per curiam) (denial of motion for reconsideration of court's
refusal to suppress evidence akin to motion for new trial; no abuse of discretion where
defendant failed to exercise diligence in securing witness for original hearing).
1982. See Fed. R. Crim. P. 33.
1983. 501 F.2d 77 (2d Cir. 1974).
1984. Id. at 79 (verdict set aside and new trial ordered sua sponte in response to de
fendant’s motion to dismiss indictment because of defect). The order granting a new trial
has the effect of vacating the judgment of an earlier trial. See United States v. Spinella,
506 F.2d 426, 430 (5th Cir. 1975). One court has held that the double jeopardy clause bars
the trial court from reviving the earlier judgment of conviction once the second trial has
commenced. Id.
1985. 506 F.2d 352 (5th Cir.), cert, denied, 421 U.S. 987 (1975).
1986. Id. at 354; see Milanovich v. United States, 365 U.S. 551, 553-56 (1961) (new trial
mandatory to rectify conviction for inconsistent offenses of theft and receiving and
concealing stolen property).
1987. 506 F.2dat 354.
1988. Id.
1989. United States v. Sellers, 520 F.2d 1281,1286 (4th Cir. 1975) (inconsistent convic
tions for possession of bank funds and theft of same).
1990. See United States ex ret Sostre v. Festa, 513 F.2d 1313, 1317 (2d Cir. 1975)
(finding that recantation not credible not clearly erroneous). The petitioner seeking a new
trial in a habeas corpus proceeding must establish three elements: that testimony by a
material witness was false, that the jury might have reached a different conclusion, and
that the defendant was taken by surprise by the false testimony and was unable to meet it
at trial or did not know of its falsity until after triaL Id.

1975]

Circuits Note: Criminal

487

testimony,1991 or on the discovery of other new evidence. A new trial is
not warranted if the defendant could have discovered the new evidence
with due diligence before the trial,1992 or if such evidence is not material to
the factual issues of the case,1993 is merely cumulative or impeaching,1994
or is unlikely to lead to acquittal.19951996
If the newly discovered evidence consists of material information the
prosecution should have disclosed under Brady v. Maryland,the
evidence need not be likely to produce acquittal in order to obtain a new
trial;1997 it need be only reasonably likely to affect the judgment of the
jury on a material issue.1998 Relying on the thrust of this rule and the then
proposed amendments to Rule 16 of the Federal Rules of Criminal
Procedure, 1999 the Ninth Circuit in United States v. Butler2000 this term
adopted a slightly more liberal rule, holding that a new trial is required if
the suppressed evidence might have affected the jury’s judgment on a

1991. See United States v. Curry, 497 F.2d 99, 100 (5th Cir.) (per curiam), cert, denied,
419 U.S. 1035 (1974) (judge convinced testimony not perjured properly may deny request
for new trial).
1992. See, e.g., Untied States v. Slutsky, 514 F.2d 1222,1225 (2d Cir. 1975) (defendants
in tax evasion prosecution failed to show that by due diligence they would not have dis
covered evidence earlier where payroll practice familiar to them); United States v. Spivey,
508 F.2d 1061,1063-64 (5th Cir.1975) (per curiam) (no real showing of diligence in locating
missing witness fatal to motion for new trial); United States v. Leyba, 504 F.2d 441, 44243 (10th Cir. 1974) (defendant who failed to produce witnesses at trial due to fatigue and
confidence failed to meet due diligence standard).

1993. See United States v. McCord, 509 F.2d 334,342-43 (D.C. Cir. 1974) (en banc),cert,
denied, 421 U.S. 930 (1975) (new evidence of high level wrongdoing in Watergate affair not
relevant to issue of guilt).

1994. See, e.g., Delorme v. United States, 513 F.2d 630 (6th Cir. 1975) (No. 74-1752, at
2) (per curiam) (unpublished opinion) (affidavit of another alibi witness insufficient new
evidence); United States v. Spivey, 508 F.2d 1061, 1064 (5th Cir. 1975) (testimony of new
witness would be merely cumulative); United States v. Zane, 507 F.2d 346, 348 (2d Cir.
1974), cert, denied, 421 U.S. 910 (1975) (although new evidence showed chief prosecution
witness submitted forged letters, on motion to reduce own sentence that evidence merely
cumulative on credibility issue; denial of new trial afirmed).
1995. See United States v. Leyba, 504 F.2d 441, 443 (10th Cir. 1974); United States v.
Gentile, 495 F.2d 626,635 (5th Cir. 1974).
1996. 373 U.S. 83 (1963).
1997. Id. at 87 (prosecutorial suppression of evidence favorable to defendant violates

due process).
1998. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (prosecution’s
undisclosed deal with key witnesses violates due process).
1999. See Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No.
94-64, §3,89 Stat. 374.

2000. _F.2d_(9th Cir. Dec. 18,1974) (No. 74-2201).
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material issue;2001 a finding that the undisclosed evidence was reasonably
likely to affect judgment on a material issue was not necessary.2002
FEDERAL HABEAS CORPUS

Availability.
Federal and state prisoners may petition the
federal courts for post-conviction relief. Under section 2255 of title 28 of
the United States Code, a federal prisoner may seek habeas corpus relief
on three specific grounds: that his sentence violates the Constitution,
laws, or treaties of the United States, that the court lacked jurisdiction
to impose sentence, or that the sentence exceeds the maximum authoriz
ed by law.2003 A state prisoner may challenge his sentence as violative of
the Constitution, laws, or treaties of the United States in a federal habeas
corpus action brought under section 2254 of title 28 of the United States
Code.2004 A federal prisoner who cannot obtain adequate relief under
section 2255 may petition for relief under the traditional habeas corpus
statute, section 2241 of title 18 of the United States Code.2005
This term federal prisoners unsuccessfully utilized section 2255 to
challenge sentencing following revocation of probation2006 and to seek
release on the basis of a subsequent court decision that modified the law
under which the federal prisoner had been sentenced.20072008
In Lee v. United
States2006 the petitioner also was denied relief in challenging as uncon
stitutional a three year delay in executing a federal parole violator
warrant, which the Government had not executed earlier because the
prisoner had been incarcerated in a federal penitentiary.2009 Concluding

2001. _ F.2d at_ (No. 74-2201, at 7). The evidence consisted of dealings between the
Government and its key witness. To enforce the policy of encouraging prosecutorial dis
closure, the court found it irrelevant whether the failure to disclose was negligent or will
ful. Id. at_(No. 74-2201, at 2-7).
2002. Id. at_(No. 74-2201, at 7-8).
2003. 28 U.S.C. § 2255 (1970) (motion for relief filed with sentencing court); see Davis
v. United States, 417 U.S. 333, 343 (1974); United States v. Hayman, 342 U.S. 205, 219
(1952).
2004. 28 U.S.C. §2255 (1970).
2005. 18 U.S.C. § 2241 (1970); see 28 U.S.C. § 2255 (1970) (district court shall not
entertain application for writ of habeas corpus under section 2241 unless remedy under
section 2255 inadequate or ineffective to test legality of detention).
2006. See Skipworth v. United States, 508 F.2d 598, 601-02 (3d Cir. 1975) (habeas relief
denied where sentence imposed after violation of validly extended probation).
2007. See Shea v. United States, 506 F.2d 1226, 1227-28 (4th Cir. 1974) (per curiam)
(habeas relief denied where decision modifying offense of tax fraud distinguishable on
facts from petitioner’s claim).
2008. 501 F.2d 494 (8th Cir. 1974).
2009. Id. at 499.
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that the delay affected only the manner in which the sentence was
imposed and not the legality of the sentence itself, the Eighth Circuit re
affirmed the doctrine that section 2255 is available only to challenge the
legality of a sentence.2010
Although federal habeas corpus actions are civil suits between a
petitioner and his custodian,2011 the Federal Rules of Civil Procedure
apply only to the extent that habeas corpus proceedings follow the
procedures of civil rather than criminal practice prior to the enactment of
the rules.2012 This term the Second Circuit in United States ex rel. Sero v.
Preiser,2013 although concluding that Rule 23 governing class actions is
not applicable to federal habeas corpus proceedings, nevertheless
formulated an analogous multi-party rule permitting petitioners to
challenge New York’s statutory sentencing scheme for juvenile offenders
on behalf of other prisoners similarly situated.2014 The court determined
that a representative habeas action could be maintained because the
plaintiff class was sufficiently large and petitioners advanced claims
applicable to the entire class.2015 Analogizing to diversity class
actions,2016 the court found that the class had satisfied the requirements
of venue and further held that only the named representatives need
exhaust state remedies before bringing such an action under section
2254.2017

Venue.
A state prisoner seeking federal habeas corpus relief
under section 2254 must file his petition with the federal court in the dis
trict in which he is in custody.2018 Where the petitioner and his custodian
2010. Id.
2011. See Heflio v. United States, 358 U.S. 415, 418 n.7 (1959); Fisher v. Baker, 203
US. 174, 181 (1906); cf. Hutto v. United States, 509 F.2d 132, 133 (5th Cir. 1975) (per
curiam) (improper to dismiss section 2255 petition despite assignment of original criminal
case docket number).
2012. Fed. R. Civ. P. 81(a)(2); see Harris v. Nelson, 394 U.S. 286, 294 (1969) (Rule 33
governing civil discovery not applicable to habeas petition); Geisser v. United States, 513
F.2d 862, 872-73 (5th Cir. 1975) (Rule 19 joinder provision not applicable to habeas pro
ceeding).
2013. 506 F.2d 1115 (2d Cir. 1974), cert, denied, 421 U.S. 921 (1975).
2014. Id. at 1117-19, 1125-27; see Bijeol v. Benson, 513 F.2d 965, 968 (7th Cir. 1975)
(multi-party action limited to prisoners within district court’s jurisdiction where prisoners
brought habeas action on behalf of all inmates sentenced under statute). But cf. Whitney
v. United States, 513 F.2d 326,327-28 (8th Cir. 1974) (joint habeas petition disallowed).
2015. 506 F.2d at 1126-27.
2016. Id. at 1129; see 28 U.S.C. § 1332 (1970).
2017. 506 F.2d at 1127-30; see St. Jules v. Savage, 512 F.2d 881,882 (5th Cir. 1975) (per
curiam) (exhaustion by each member of class in representative suit not necessary); 28
U.S.C. § 2254(b) (1970) (habeas petition shall not be granted unless state remedies
exhausted).
2018. 28 U.S.C. § 2241(d) (1970); see Cross v. Jackson, 519 F.2d 1399 (4th Cir. 1975)
(per curiam) (unpublished opinion) (No. 74-1684, at 3) (habeas petition dismissed where
not filed in district where petitioner in custody).
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are in different districts, however, a prisoner may seek relief in the more
convenient forum.2019 Applying the convenient forum test in McCall v.
Swain,2020 the District of Columbia Circuit determined that it had juris
diction under the District of Columbia habeas corpus statute2021 to hear
the petition of a prisoner incarcerated in a prison located in Virginia but
operated by the District of Columbia Government.2022 In Lantz v.
Seamans2023 the Second Circuit similarly relied on this broader test,
finding that the United States District Court for the Eastern District of
New York had jurisdiction over the habeas petition of an Air Force
reservist seeking a discharge on grounds of conscientious objector status
when the petitioner received official mail, was domiciled, and was a
member of the bar in New York. Even though his service records were
kept in Colorado, the reservist’s conscientious objector’s petition was
filed with the Air Force in Maryland and his nominal commanding officer
was not within the court’s jurisdiction.2024
A section 2255 motion filed in the wrong court normally will be dis
missed,2025 but the District of Columbia Circuit in Wren v. Carlson, 2026
liberally construing a pro se habeas corpus petition as a petition for
mandamus over which the district court did have jurisdiction, trans
ferred an improperly filed motion to the district court where it should
have been filed since the petitioner’s claim of mistreatment by prison offi
cials in retaliation for his efforts to obtain post-conviction relief raised
sufficient factual issues.2027

2019. See Braden v. 30th Judicial District, 410 U.S. 484,495-500 (1973) (when custodian
and petitioner in different district, convenient forum test substituted for normal venue re
quirement).
2020. 510 F.2d 167 (D.C. Cir. 1975).
2021. D.C. Code § 16-1901 (1973).
2022. 510 F.2d at 172 n.ll, 175-76 n. 20,177-79. The petitioner in McCall was sentenced
by the United States District Court for the District of Columbia for local crimes committed
before the District of Columbia Court Reform and Criminal Procedure Act of 1970 was
enacted. 510 F.2d at 170; see 84 Stat. 473 (1970). Because the federal district court pos
sessed jurisdiction over offenses committed in the District before the passage of the Act,
the court of appeals reasoned that the petitioner had a status analogous to that of a state
prisoner. 510 F.2d at 170 n.6. The District of Columbia Circuit concluded that since
petitioner had been sentenced by the district court that court retained habeas jurisdiction
over petitioner during his time in custody. Id. at 184 & n.51.
2023. 504 F.2d 423 (2d Cir. 1974) (per curiam).
2024. Id. at 424. The court noted that the Government appeared to accept New York as
the site of the petitioner’s custody by sending official mail to him there. Id.
2025. See Short v. United States, 504 F.2d 63,64-65 (6th Cir. 1974) (per curiam) (section
2255 motion filed in Ohio to attack sentence imposed by court in Georgia dismissed); Lee
v. United States, 501 F.2d 494, 500-01 (8th Cir. 1974) (federal court in Arkansas lacks
jurisdiction to hear habeas attack on sentence imposed by Kansas federal court).
2026. 506 F.2d 131 (D.C. Cir. 1974) (per curiam).
2027. Id. at 133-34.

1975]

Circuits Note: Criminal

491

Custody.
Since a prisoner petitoning for habeas corpus relief
seeks either release from or alteration of his custody,2028 before a court
may grant relief, it must find that the petitioner is in custody.2029 Apart
from the normal custody situations, a prisoner is deemed in custody
when on furlough from a correctional institution,2030 after receiving a sus
pended sentence,2031 after release from confinement for an allegedly
illegal sentence,2032 and during a challenge to a broken plea bargain while
not in confinement.2033 Federal courts have refused to find that a
petitioner is in custody, however, where his state court conviction has
been reversed,2034 where he has been paroled from a state prison to the
Immigration and Naturalization Service for deportation,2035 where he has
escaped while the court was considering his habeas petition,2036 or where
he has died after appellate oral argument on his habeas petition.2037
Exhaustion of other Remedies.
A federal court may entertain a
habeas corpus petition from a state prisoner only if he has exhausted all
2028. See 28 U.S.C. §§ 2241(c)( l)-(4), 2255(1970).
2029. See generally Developments in the Law—Federal Habeas Corpus, 83 Harv. L.
Rev. 1038, 1072-79 (1970). One held in custody as a prisoner may seek a writ of habeas cor
pus to challenge the severity as well as the fact of custody. See Preiser v. Rodríguez, 411
U.S. 475, 498-500 (1973) (habeas petition appropriate to challenge fact, duration, or condi
tion of confinement); Skipworth v. United States, 508 F.2d 598, 601 (3d Cir. 1975) (parole
revocation and imposition of sentence creates condition of increased custody properly
challenged by habeas petition); Krist v. Ricketts, 504 F.2d 887, 887-88 (5th Cir. 1974) (per
curiam) (release from solitary confinement sought). See also Mounce v. Knighten, 498 F.2d
1087 (5th Cir. 1974) (per curiam) (petition dismissed where prisoner not in custody in
court’s jurisdiction), vacated, 503 F.2d 967 (5th Cir. 1974) (per curiam) (remand for
determination of location of petitioner’s custody).
2030. See United States ex reL Geisler v. Walters, 510 F.2d 887, 893 (3d Cir. 1975)
(restraints on petitioner’s freedom under furlough constitute custody); cf. Hensly v.
Municipal Court, 411 U.S. 345, 348-53 (1973) (petitioner released on own recognizance
pending appeal of conviction satisfies in custody requirement of section 2241).
2031. See United Statesex reL Wojtycha v. Hopkins, 517 F.2d420,423-24 (3d Cir. 1975)
(petitioner receiving suspended sentence, probation, and fine deemed in custody).
2032. See Betonie v. Sizemore, 496 F.2d 1001, 1005 (5th Cir. 1974), citing Carafas v.
LaVallee, 391 U.S. 234, 237 (1968) (collateral disabilities stemming from conviction suffi
cient to constitute custody).
2033. See Geisser v. United States, 513 F.2d 862,873 (5th Cir. 1975) (threatened return
to prison and extradition constitutes custody).
2034. See United States ex reL Hemphill v. Melton, 519 F.2d 1400 (4th Cir. 1975) (per
curiam) (unpublished opinion) (No. 74-1896, at 2) (petitioner not in custody when released
from confinement and conviction reversed).
2035. See Huante v. Craven, 500 F.2d 1004, 1006 (9th Cir. 1974) (per curiam) (no state
custody where state has surrendered control of petitioner to federal authorities for
deportation).
2036. See United States ex rel. Bailey v. Commanding Officer, 496 F.2d 324, 326 (1st
Cir. 1974) (military petitioner absent without leave while habeas petition pending not in
custody).
2037. See Knapp v. Baker, 509 F.2d922 (5th Cir. 1975) (per curiam).
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state judicial remedies available when the petition is filed.2038 Federal
courts reviewing petitions of state prisoners have discretion to consider
the issue of exhaustion sua sponte and even to disregard a waiver of the
exhaustion requirement by petitioner’s custodian.2039 In United States ex
rel. Johnson v. Vincent, 2040 for example, the petitioner argued that the
state’s failure to raise the issue of exhaustion constituted a waiver.2041
The Second Circuit rejected the claim, reasoning that since the
exhaustion requirement is grounded in notions of comity between the
federal and state systems, it cannot be waived.2042 In a slight deviation
from the doctrine of exhaustion, some courts in the interest of judicial
economy consider the merits of habeas corpus petitions even though

2038. 28 U.S.C. §§ 2254(b), (c) (1970); see Fay v. Noia, 372 U.S. 391,418-20 (1963). But
see West v. Louisiana, 478 F.2d 1026,1034-35 (5th Cir. 1973),aff'd, 510 F.2d 363 (5th Cir.
1975) (en banc) (petition heard despite nonexhaustion of state remedies where state failed
to raise exhaustion issue). See generally Developments in the Law—Federal Habeas
Corpus, supra note 2029, at 1072-93.
The exhaustion of remedies requirement promotes the policy that a federal court will not
entertain a state prisoner’s section 2254 petition that his conviction violates the Con
stitution, laws, or treaties of the United States before the state has had an opportunity to
resolve the petitioner’s claims. See, e.g., United States ex rel Hayward v. Johnson, 508
F.2d 322,329-30 (3d Cir. 1975) (because claim that conviction violated Pennsylvania Rules
of Civil Procedure not raised in state proceeding federal relief unavailable); Johnson v.
Wyrick, 508 F.2d 123,124-25 (8th Cir. 1974) (per curiam) (petitioner’s failure to raise claim
that sentence enhanced by allegedly unconstitutional prior felony convictions in state
proceeding renders federal relief unavailable pending exhaustion); Ardister v. Hopper, 500
F.2d 229, 233-34 (5th Cir. 1974) (failure to allege ineffective assistance of appointed
counsel in state collateral proceeding justifies denial of section 2254 relief). But cf. Linder
v. Turner,_ F.2d__ ,_ (4th Cir. May 6, 1975) (No. 75-1421, at 3) (per curiam) (prisoner’s
pro se habeas petition alleging violation of civil rights liberally construed as section 1983
action so as to avoid exhaustion requirement). Even if petitioner raises the issue in state
court, comity may require the federal court to dismiss the petition in order for the state
court to address the issue thoroughly and develop a factual record. See McBride v. Estelle,
507 F.2d 903, 904 (5th Cir. 1975) (per curiam) (although petitioner in state proceeding
raised issue that sentence exceeded limits of plea bargain, federal habeas petition
dismissed pending state factual hearing). Exhaustion is not applicable to section 2255
petitions since they are filed with the federal sentencing court. See 28 U.S.C. § 2255 (1970).
2039. See United Statesex rel Johnson v. Vincent, 507 F.2d 1309,1311-13 (2d Cir. 1974)
(claim of prejudice from denial of instruction on lesser included offense first should be
considered in state court); Collier v. Estelle, 506 F.2d 22, 23 (5th Cir. 1975) (per curiam)
(court invoked exhaustion doctrine despite petitioner’s and state’s urging to consider the
merits). See also Lamberti v. Wainwright, 513 F.2d 277, 283-84 (5th Cir. 1975) (no waiver
where state raised exhaustion issue). A state implicitly may waive its exhaustion objection
by abusing the exhaustion doctrine. See United States ex rel. Sostre v. Festa, 513 F.2d
1313, 1320 (2d Cir. 1975) (Feinberg, J., concurring) (state’s stipulation in district court
that state remedies exhausted precludes it from asserting nonexhaustion on appeal).
2040. 507 F.2d 1309 (2d Cir. 1974).
2041. Id. at 1312.
2042. Id. at 1312-1313.
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state remedies have not been exhausted if the claims on their face appear
to be without merit.2043
The issue of exhaustion must be resolved on a case-by-case basis, and
courts generally are flexible in construing the practical effects of various
state judicial events that suggest an exhaustion of remedies.20442045
This
term the Supreme Court in Francisco v. Gathwright20Ai ruled that the
petitioner satisfied the exhaustion requirement by raising his claims on
direct appeal even though a subsequent Virginia Supreme Court decision
indicated that the prisoner would have been successful had he requested
a rehearing in state court.2046 Certain state court practices often render
the determination of whether the state’s remedies have been exhausted
2043. See Russell v. Missouri, 511 F.2d 861, 863 (8th Cir. 1975) (petition dismissed for
failure to allege grounds upon which relief might be granted); Colvin v. Estelle, 506 F.2d
747, 748 (5th Cir. 1975) (per curiam) (meritless claim that current state law providing
lesser sentence for offense than that under which petitioner sentenced requires release
justifies dismissal).
2044. See, e.g., Roberson v. Connecticut, 501 F.2d 305, 309 (2d Cir. 1974) (state
remedies exhausted where direct appeal from conviction pending after 2 years and state
supreme court had denied motion to accelerate appeal); Rice v. Wolff, 513 F.2d 1280,12891291 (8th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3616 (U.S. Mar. 27,1975) (No. 741222) (federal court determined exhaustion of remedies where state supreme court found
contested search valid on direct appeal); Gee v. Director, 513 F.2d 814, 815-16 (4th Cir.
1975) (per curiam) (remedies exhausted where petitioner’s state habeas corpus petition
denied and state appeals court previously had denied relief under state Uniform Post
Conviction Procedure Act); United States ex rel. Geisler v. Walters, 510 F.2d 887, 892-93
(3d Cir. 1975) (remedies exhausted because all issues presented at least once for state court
consideration); United States ex rel. Owens v. Twomey, 508 F.2d 858, 863-64 (7th Cir.
1974) (remedies exhausted because issue raised on direct appeal despite availability of
state post-conviction relief); Smith v. Wolff, 506 F.2d 556, 559 (8th Cir. 1974) (petitioner
exhausted remedies after state supreme court refused to pass on petitioner’s constitu
tional claims and held petitioner forfeited state remedies); LaFrance v. Bohlinger, 499
F.2d 29, 32 (1st Cir. 1974), cert, denied, 419 U.S. 1080 (1975) (exhaustion found even
though petitioner’s brief in state court only raised federal issue secondarily). Courts have
found nonexhaustion in various factual situations. See, e.g., Gilstrap v. Godwin, 517 F.2d
52, 53 (4th Cir. 1975) (state pretrial habeas corpus available to raise speedy trial issue);
Gage v. Auger, 514 F.2d 1231,1232-34 (8th Cir. 1975) (state evidentiary hearing not held;
change in state law indicates further state relief possibly available); United States ex ret
Smith v. Montanye, 505 F.2d 1355,1357-59 (2d Cir. 1974) (failure to apply for post-convic
tion writ of coram nobis); Ralls v. Manson, 503 F.2d 491,492-93 (2d Cir. 1974) (per curiam)
(no motion filed to accelerate direct appeal of four year old conviction); Alonzo v. Estelle,
500 F.2d 672,673 (5th Cir. 1974) (per curiam) (issue raised cursorily in state appellate brief
but not discussed in state court opinion); Silvers v. Dowling, 495 F.2d 1126 (5th Cir. 1974)
(per curiam) (issues never presented on direct appeal); cf. Moore v. DeYoung, 515 F.2d
437, 443-47 (3d Cir. 1975) (considerations of comity and availability of denial of speedy
trial defense at trial precludes pretrial habeas relief).
2045. 419 U.S. 59 (1974).
2046. Id. at 60, 63. See also Amato v. Divine, 496 F.2d 441, 444 (7th Cir.) (per curiam),
vacated and remanded, 419 U.S. 1014 (1974) (plaintiff exhausted remedies where obscenity
statute under which he was convicted sustained by state court on appeal, although statute
later held unconstitutional).
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difficult.20472048
2049
In response to such difficulties, the Ninth Circuit in Harris
v. Superior Court204* held that the California Supreme Court’s practice of
issuing one sentence “postcard denials” rejecting state habeas corpus
petitions constitutes exhaustion of state remedies for federal habeas
purposes unless the court expressly indicates that denial of relief is not
on the merits.204’
The circuits remain divided on the treatment of habeas petitions
raising multiple claims only some of which meet the requirements for
exhaustion of state remedies.2050 The Fourth Circuit in Pruitt v. Cunning
ham20" upheld a practice of many district courts of considering the
exhausted claims and dismissing the nonexhausted ones; this procedure
avoids delay in reviewing those claims on which the state court has
ruled.2052 In contrast, the Fifth Circuit in Lamberti v. Wainwright20"
clarified its rule of dismissing petitions containing some nonexhausted
claims.2054 The petitioner in Lamberti asserted two claims in his federal
habeas petition: the denial of appellate rights, a claim on which a state
court had denied habeas relief, and a claim of ineffective assistance of
counsel that had not been raised in the state courts.2055 Although the
Fifth Circuit held that in the absence of exhaustion on all issues neither
claim could be heard in the federal proceeding, the court indicated in
dictum that consideration of the exhausted claims would be appropriate
either when special circumstances dictated or when those claims present
insubstantial questions whose dismissal on the merits is justified on the
ground of judicial economy.2056
2047. See Fann v. Havener, 516 F.2d 887, 888 (6th Cir. 1975) (per curiam) (federal
district court required to determine particular issues considered by state supreme court
where state appeal dismissed without opinion).
2048. 500 F.2d 1124 (9th Cir. 1974) (en banc),cert, denied, 420 U.S. 973 (1975).
2049. Id. at 1128-29; see United Statesex rel. Hill v. Ternullo, 510 F.2d 844,845 n.2 (2d
Cir. 1975) (affirmation of conviction without opinion and denial of leave to appeal
constitutes exhaustion).
2050. See Circuits Note: 1973-1974 Term 603-04 & nn.1998-2002. The Supreme Court
noted the issue in Francisco v. Gathwright but declined to resolve it. 419 U.S. 59, 63-64
(1974).
2051. 511 F.2d 1398 (4th Cir. 1975) (No. 75-1227) (percuriam) (unpublishedopinion).
2052. Id. (No. 75-1227, at 3-4). Where a petitioner raises new, unexhausted issues in his
appeal of a district court’s denial of his habeas petition the appellate court will dismiss
those new claims for failure to exhaust state remedies. See, e.g., id.; Collins v. Green, 505
F.2d 22,25 (5th Cir. 1974); United States ex rel. Hayden v. Zelker, 506 F.2d 1228,1230 (2d
Cir. 1974); Berry v. Cowan, 497 F.2d 1274, 1276 (6th Cir. 1974) (per curiam); Brown v.
Wainwright, 495 F.2d 559,560 (5th Cir. 1974) (per curiam).
2053. 513 F.2d 277 (5th Cir. 1975).
2054. Id. at 283; see Blunt v. Wolff, 501 F.2d 1138, 1141-42 (8th Cir. 1974) (all claims
dismissed because of inseverability of exhausted and unexhausted claims).
2055. 513 F.2dat 278.
2056. Id. at 283-84. The court in Lambretti offered as an example of the special cir
cumstances triggering an exception to the complete dismissal rule the failure of the state

1975]

Circuits Note: Criminal

495

A similar exhaustion requirement may be applied to federal prisoners
and military personnel who have administrative remedies available to
them. This term the Eighth Circuit announced in Willis v. Ciccone™*1
that a federal prisoner must exhaust administrative remedies within the
correctional system before a federal court will consider the merits of his
petition.2060 Similarly, the First Circuit in Ludlum v. Resor™*9 ruled that
in military custody cases the trial court has discretion to order the
exhaustion of administrative remedies before granting a hearing on the
merits.2057
2060 In sustaining the lower court’s imposition of the exhaustion
2059
2058
requirement, the court reasoned that since the Government had satisfied
its substantial burden of showing that petitioner could obtain prompt
relief from the Army Board for Correction of Military Records the
petitioner should be required to apply to the Board for relief.20612062
2063
The Fifth
Circuit’s decision in Betonie v. Sizemore™*2 suggests, however, that
exhaustion may not be required if the administrative remedies appear
inadequate. The court ruled that four petitioners challenging their Navy
courts-martial convictions need not exhaust the available administrative
remedies because the relief in such proceedings is “too remote and
speculative when considered in the face of the substantial constitutional
claim.’’2061

Issues Cognizable.
A federal court will not consider the merits of
a federal prisoner’s petition for habeas corpus relief under section 2255
unless the petitioner alleges that his sentence was imposed in violation of
the Constitution2064 or laws of the United States.2065 In United States ex
to raise the exhaustion issue in the habeas proceeding, an omission implicitly
acknowledging the lack of substantial state interest in further state litigation. Id.; see
West v. Louisiana, 478 F.2d 1026, 1034-35 (5th Cir. 1973) (state’s failure to raise
exhaustion issue in district court constitutes waiver of exhaustion requirement).
2057. 506 F.2d 1011 (8th Cir. 1974).
2058. Id. at 1019. The Third Circuit also has held that prisoners attacking interstate
detainers must exhaust administrative remedies before seeking habeas corpus relief. See
Grant v. Hogan, 505 F.2d 1220,1223-24 (3d Cir. 1974).
2059. 507 F.2d 398 (1st Cir. 1974).
2060. Id. at 398.
2061. Id. at 400; cf. United States v. Sweet, 499 F.2d 259, 262 (1st Cir. 1974) (per
curiam) (failure to exhaust Selective Service administrative remedies waiver of certain
defenses to criminal prosecution for failure to report for induction).
2062. 496F.2d 1001 (5thCir. 1974).
2063. Id. at 1005.
2064. See, e.g., Whitney v. United States, 513 F.2d 326, 328 (8th Cir. 1974) (petition
claimed illegal search and seizure); Ferranto v. United States, 507 F.2d 408, 409 (2d Cir.
1974) (per curiam) (claim of denial of right to counsel at plea stage); Willard v. Ciccone,
507 F.2d 1,2-3 (8th Cir. 1974) (petition alleged due process violations in prison disciplinary
hearing); Willis v. Ciccone, 506 F.2d 1011, 1019 (8th Cir. 1974) (due process violation
alleged); United States v. Dunham Concrete Inc., 501 F.2d 80, 82-84 (5th Cir.1974), cert.
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rel. Lujan v. Gengler™“ the petitioner failed to make a sufficient
allegation of due process violation even though he had been abducted in a
foreign country by United States law enforcement officials and brought
to the United States for arrest and trial.2065
2067 Rejecting the contention that
2066
the government’s participation in the abduction violated due process
under the standard of “shock the conscience of the court,”2068 the Second
Circuit observed that the petitioner advanced no allegation of brutality
and neither the nation of his citizenship nor the country in which he was
abducted protested the American law enforcement officials’ actions.206’
The court further reasoned that the petitioner suffered no greater
deprivation than he would have endured through lawful extradition.2070
Federal prisoners also have challenged their custody on the ground that
the sentencing court lacked jurisdiction to impose sentence2071 or that the
sentence imposed exceeded the maximum allowed by law.2072
denied, 421 U.S. 930 (1975) (due process violation alleged where jury possibly misled by
jury form); Middlebrooks v. United States, 500 F.2d 1355, 1356-58 (5th Cir. 1974) (due
process violation based on claim that government’s appellate brief contained erroneous
information); Grant v. Alldredge, 498 F.2d 376, 377-82 (2d Cir. 1974) (failure to supply
exculpatory information alleged as violation of due process); Betonie v. Sizemore, 496 F.2d
1001, 1005 (5th Cir. 1974) (ineffective assistance of counsel alleged). The failure of the
Government to supply a defendant with Jencks Act material helpful in cross-examination
poses an issue of sufficient constitutional dimension to warrant consideration in a habeas
corpus proceeding. See Krilich v. United States, 502 F.2d 680, 682 (7th Cir. 1974), cert,
denied, 420 U.S. 992 (1975).
2065. See, e.g., Rizzo v. United States, 516 F.2d 789, 793-94 (2d Cir. 1975) (failure of
trial court to follow Rule 11 of Federal Rules of Criminal Procedure regarding guilty pleas);
Geisser v. United States, 513 F.2d 862, 869 n.ll (5th Cir. 1975) (failure of Government to
honor plea arrangement); Torres v. United States, 505 F.2d 957, 958 (5th Cir. 1974) (per
curiam) (failure of trial court to follow Rule 11 of the Federal Rules of Criminal Procedure);
United Statesex rel. Soto v. United States, 504 F.2d 1339,1341-42 (2d Cir. 1974) (failureof
trial court to inform petitioner of right to proceed pro se under 28 U.S.C. § 1654).
Although petitioners generally are accorded great latitude in making good faith allega
tions in habeas corpus and section 2255 petitions, the Eighth Circuit this term upheld a
conviction for making a false material statement in a section 2255 petition, emphasizing,
however, that its decision was not intended to discourage federal prisoners from raising
bona fide constitutional claims but rather to deter willfully perjurous claims. Tasby v.
United States, 504 F.2d332,336-37 (8th Cir.), cert, denied,_ U.S__ _95 S. Ct. 811 (1975).
2066. 510 F.2d 62 (2d Cir. 1975).
2067. Id. at 66.
2068. Id.; see Rochin v. California, 342 U.S. 165,172-73 (1952) (stomach pumping to ob
tain morphine capsules as evidence violative of due process as shocking to conscience of
court).
2069. 510 F.2d at 66. The Second Circuit distinguished Lujan from its decision in United
States v. Toscanino, where it found a violation of due process on similar facts, in that the
defendant in Toscanino did allege that he had been brutalized by the law enforcement offi
cials who had abducted him. Id.; see 500 F.2d 267,269-70 (2d Cir. 1974).
2070. 510F.2dat66.
2071. See, e.g., United States v. Lancer, 508 F.2d 719, 724-25 (3d Cir. 1975) (legality of
probation and sentencing challenged); Russell v. United States, 507 F.2d 1029, 1030-31
(4th Cir. 1974) (sentence attacked because sentencing judge misapprehended statute
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In addition to the constitutional and statutory violations that a habeas
petition can raise, courts have developed a special category of cognizable
issues to permit challenges that otherwise would be barred.2072
2073 A federal
prisoner may petition for habeas relief to challenge fundamental defects
in his conviction that inherently result in a miscarriage of justice.2074
Because this type of challenge is not specified in the federal habeas
corpus statutes, the Eighth Circuit in Houser v. United States207*
developed a “quick reference” for the district courts that delineates those
violations that, while not contravening the Constitution or federal
statutes, can be attacked in a federal habeas corpus proceeding.2076 The
court emphasized that in determining whether to allow such collateral at
tacks under section 2255, district courts must balance the goal of finality
in criminal actions against the need to achieve justice but can permit at
tacks only on defects seriously affecting the fairness of the trial.2077 By
way of example, the court suggested that such claims as an involuntary
guilty plea or the knowing introduction of perjured testimony by the
Government would balance in favor of habeas review.2078 In contrast,
governing punishment); Belgarde v. United States, 503 F.2d 1054 (9th Cir. 1974) (per
curiam) (sentencing as adult challenged where trial court failed to find the petitioner would
not benefit from sentencing as juvenile); Brooks v. United States, 500 F.2d 103, 104-05
(8th Cir. 1974) (sentences for entry of bank with intent to commit larceny and unlawful
possession of money challenged as double sentences). But cf. Entrekin v. United States,
508 F.2d 1328,1330 (8th Cir. 1974) (challenge to concurrent sentences not affecting length
of sentence not cognizable).
2072. See Natarelli v. United States, 516 F.2d 149, 151 (2d Cir. 1975) (claim of illegal
double sentences where one conspiracy had two criminal goals); Russell v. United States,
507 F.2d 1029, 1032 (4th Cir. 1974) (sentence resulting from misapprehension of
sentencing statute vacated).
2073. See Kortness v. United States, 514 F.2d 167, 170 (8th Cir. 1975) (although
sentence legal on face, sentencing judge has discretion in habeas hearing to modify
sentence where change in Board of Parole policy increases duration of confinement);
Williams v. United States, 500 F.2d 105, 108 (9th Cir. 1974) (habeas petition alleged no
constitutional or statutory violation but new trial mandated where perjury conviction in
similar case taints perjurer’s testimony against petitioner). See also Quinn v. United
States, 499 F.2d 794, 795-96 (8th Cir. 1974) (per curiam) (section 2255 inapposite to chal
lenge conviction where trial court failed to instruct sua sponte on lesser included offense).
2074. See Davis v. United States, 417 U.S. 333, 346 (1974); Hill v. United States, 368
US. 424,428 (1962).
2075. 508 F.2d 509 (8th Cir. 1974).
2076. Id. at 513.
2077. Id. at 517.
2078. Id. at 517-18. The court indicated that the following issues are cognizable under
section 2255: lack of jurisdiction of the trial court, conviction under an unconstitutiona1
statute, an indictment charging no federal offense, prejudicial pretrial publicity, denis’ of
the right to speedy trial, refusal to suppress illegally seized evidence, incompetency to
stand trial, failure to understand the proceedings because of a language barrier, ineffective
assistance of counsel, unintelligent waiver of counsel, consecutive sentences for crimes
arising from the same transaction, use of a coerced confession, and suppression of
exculpatory evidence. Id.
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claims of insufficient evidence or excessive bail would not be cognizable
under the Eighth Circuit’s test.2079
The rule that federal prisoners may not seek habeas relief on issues
that have been fully litigated on direct appeal2080 or in previous habeas
corpus motions208 1 significantly limits the scope of a habeas action.
Moreover, even if a prisoner asserts a cognizable issue, his failure to
demonstrate that an alleged constitutional or statutory violation has
caused an injury in fact might well result in denial of his habeas corpus
petition.2082 In Shimabuku v. Britton,20*3 for example, the Sixth Circuit
refused to entertain the allegations of federal prisoners that prison dis
ciplinary proceedings violated their right to due process since the
petitioners failed to demonstrate that the proceedings caused actual
injury.2084
A state prisoner also must allege that he is in custody in violation of
the federal Constitution or the laws or treaties of the United States to
obtain federal habeas relief;2085 allegations by a state prisoner that he
2079. Id. at 513-16 (49 noncognizable issues listed). Subsequent Eighth Circuit
decisions have relied heavily on the Houser standard of cognizability. See Crismon v.
United States,_ F.2d__ ,__ (8th Cir. Feb. 10, 1975) (No. 74-1332); DeBerry v. Wolff, 513
F.2d 1336,1338-39 (8th Cir. 1975); Entrekin v. United States, 508 F.2d 1328,1329-30 (8th
Cir. 1974).
2080. See, e.g., Kimes v. United States, 516 F.2d 377, 378 (4th Cir. 1975) (per curiam);
Whitney v. United States, 513 F.2d 326, 330 (8th Cir. 1974); Webb v. United States, 510
F.2d 1097, 1098 (5th Cir. 1975) (per curiam); Egger v. United States, 509 F.2d 745, 748
(9th Cir. 1975); cf. Popekov. United States, 513 F.2d 771,772-73 (5th Cir. 1975) (where one
panel sustained trial court’s denial of Rule 35 motion, identical issue not cognizable by
another circuit in habeas proceeding); Taylor v. United States, 505 F.2d 955, 956 (5th Cir.
1975) (judge has discretion to dismiss issues raised in habeas petition fully and finally
litigated on direct appeal). State prisoners petitioning for relief under section 2254 also
may not relitigate issues already resolved by the federal courts. See Wojtycha v. Hopkins,
517 F.2d 420, 424-25 (3d Cir. 1975) (dismissal by Supreme Court of direct appeal for want
of substantial federal question contstitutes adjudication for section 2244 purposes
precluding federal habeas relief); Conner v. Hutto, 516 F.2d 853, 854 (8th Cir. 1975)
(same).
2081. United States v. Romano, 516 F.2d 768, 770-71 (2d Cir. 1975). See also Sanders v.
United States, 373 U.S. 1 (1963) (criteria for determining whether habeas motions suc
cessive).
2082. See Shimabuku v. Britton, 503 F.2d 38, 43-45 (10th Cir. 1974) (petition denied
where no injury alleged to have stemmed from disciplinary hearing violating due process);
cf. Wilson v. United States, 504 F.2d 59, 60 (6th Cir. 1974) (per curiam) (bare allegation
that petitioner involuntarily waived right to counsel insufficient to rebut trial court
finding of voluntariness).
2083. 503 F.2d 38 (10th Cir. 1974).
2084. Id. at 43-45.
2085. 28 U.S.C. § 2254(a) (1970); see, e.g., High v. Rhay, 519 F.2d 109, 110 (9th Cir.
1975) (ineffective assistance of counsel on direct appeal); Crooks v. Warne, 516 F.2d 837,
839 (2d Cir. 1975) (denial of due process where no notice of charges given and hearing
board not impartial); Souder v. McGuire, 516 F.2d 820, 822-24 (3d Cir. 1975) (due process
violation stemming from involuntary commitment to mental hospital by prison
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was convicted or is in custody in violation of a state statute or the state
constitution are not cognizable in federal court.20“ Habeas corpus relief
is not a substitute for direct appeal and can pose many obstacles to state
authorities); King v. Wyrick, 516 F.2d 321, 323 (8th Cir. 1975) (violation of equal pro
tection where petitioner unable to meet bail denied credit for time spent in jail before
sentencing); Eggleston v. Estelle, 513 F.2d 758, 761 (5th Cir. 1975) (equal protection chal
lenge to grand jury composition for underrepresentation of minority groups and women);
Moffett v. Wainwright, 512 F.2d 496, 501, 504 (5th Cir. 1975) (lack of consent for war
rantless search, involuntary pre-Miranda confession, and denial of right to counsel);
Bryan v. Wainwright, 511 F.2d 644, 646 (5th Cir. 1975) (per curiam) (claim of due process
violation arising from trial court instruction to deliberate for 20 additional minutes and to
consider fellow jurors’ opinions); Turnbow v. Estelle, 510 F.2d 127, 130 (5th Cir. 1975)
(sentencing in absence of court-appointed attorney); Prince v. Alabama, 507 F.2d 693,70001 (5th Cir. 1975),petition for cert, filed, 43 U.S.L.W. 3664 (U.S. May 14, 1975) (No. 741426) (right to speedy trial); Fitzgerald v. Estelle, 505 F.2d 1334, 1335-38 (5th Cir. 1974)
(en banc) (ineffective assistance of privately retained counsel); Patler v. Slayton, 503 F.2d
472, 473 (4th Cir. 1974) (allegedly tainted identification, illegal seizure of evidence, and
prejudicial nondisclosure of exculpatory results of physical evidence tests); Wilwording v.
Swenson, 502 F.2d 844,847-48 (8th Cir. 1974), cert, denied, 420 U.S. 912 (1975) (allegations
of due process violations arising from arbitrary prison discipline); North Carolina v.
Smith, 501 F.2d 613, 615 (4th Cir. 1974) (per curiam) (retaliatory increase of sentence
following habeas petition); Bell v. Hongisto, 501 F.2d 346,352 (9th Cir. 1974), cert, denied,
420 U.S. 962 (1975) (equal protection and due process challenge of state civil contempt
statutes); United States ex rel. Foye v. LaVallee, 499 F.2d 1242, 1244 (2d Cir. 1974)
(failure to disclose exculpatory evidence); Dorrough v. Estelle, 497 F.2d 1007, 1014 (5th
Cir. 1974), rev'd, 420 U.S. 534 (1975) (alleged violation of equal protection clause
cognizable where state statute mandated dismissal of direct appeal upon petitioner’s
escape from custody); Wisconsin ex rel. Monsoor v. Gagnon, 497 F.2d 1126,1129 (7th Cir.
1974) (denial of right to compulsory process where testimony of witness supporting
petitioner’s claim of entrapment stricken); Wilbur v. Mullaney, 496 F.2d 1303, 1307 (1st
Cir. 1974), affd, 419 U.S. 823 (1975) (violation of due process where statutory scheme
required petitioner to introduce evidence reducing degree of crime from murder to man
slaughter).
2086. See, e.g., DeBerry v. Wolff, 513 F.2d 1336,1338-39 (8th Cir. 1975) (failure of state
court to give instruction on lesser offense not cognizable); McKinney v. Parsons, 513 F.2d
264, 267 ( 5th Cir. 1975) (violation of state constitution not cognizable); Burks v. Engler,
512 F.2d 221,223-24 (6th Cir. 1975) (admissibility of evidence in state trial cognizable only
where fundamental fairness impugned; allegations of perjured testimony not cognizable
without allegations of state involvement); Russell v. Missouri, 511 F.2d 861, 862-63 (8th
Cir. 1975) (denial of counsel in pretrial proceedings where petitioner later made counselled
guilty plea not cognizable due to failure to state federal claim); Bishop v. Wainwright, 511
F.2d 664, 668 ( 5th Cir. 1975) (irregularity in admission of evidence not necessarily funda
mental defect cognizable in federal habeas corpus); Washington v. Regan, 510 F.2d 1126,
1128 (3d Cir. 1975) (no due process violation where petitioner resentenced to identical term
after initial sentence invalidated); Velez v. Martinez, 510 F.2d 605, 606 (1st Cir. 1975)
(federal court does not have jurisdiction to hear habeas petition on claimed violation of
state constitution); Snyder v. Coiner, 510 F.2d 224, 229-30 (4th Cir. 1975) (trial court’s
failure to disqualify juror not sufficiently prejudicial to violate due process and not a basis
for federal habeas relief); Jackson v. Hutto, 508 F.2d 890, 891-93 (8th Cir. 1975) (per
curiam) (failure of trial court to instruct jury on limited credibility of accomplice testimony
raises no issue of constitutional magnitude; oral communication between judge and jury in
absence of petitioner not cognizable); United States ex rel. Hayward v. Johnsop, 508 F.2d
322, 330 (3d Cir. 1975) (unduly long delay between arrest and arraignment not basis for
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prisoners alleging cognizable claims. In Garton v. Swenson2031 the
Eighth Circuit held that a petitioner alleging ineffective assistance of
counsel should be required to meet a heavier burden in a habeas proceed
ing than he would have assumed on direct appeal.*2087
2088 The court noted an
inherent difference between direct appeals and collateral attacks alleging
ineffective counsel because of the passage of time and considered a heav
ier burden appropriate in collateral attack because testimony becomes
less reliable as time passes, due to unavailability, forgetfulness, or death
of witnesses.2089

federal habeas relief where violation of state procedural rule claimed but no federal
constitutional issue raised); Manning v. Rose, 507 F.2d 889, 892, 895 (6th Cir. 1974)
(improper admission under state law of prior criminal record and failure of trial court to
give unrequested alibi instruction not cognizable); United States ex rel. Bibbs v. Twomey,
506 F.2d 1220,1222-23 (7th Cir. 1974) (per curiam) (prejudice to petitioner by introduction
of evidence establishing four prior convictions possibly of sufficient magnitude to
constitute denial of fundamental fairness and due process); United States ex rel. Smith v.
Montanye, 505 F.2d 1355, 1359 (2d Cir. 1974) (error in jury instruction not cognizable
unless federal constitutional right violated); United States ex rel. Cadogan v. LaVallee,
502 F.2d 824, 827 (2d Cir. 1974) (failure of counsel to advise petitioner of right to per
missive review not cognizable where direct appeal taken); Ardister v. Hopper, 500 F.2d
229, 231-33 (5th Cir. 1974) (no basis for federal habeas relief in claims of denial of pre
liminary hearing, insufficiency of evidence, illegality of arrest, denial of bail, interrogation
without counsel, ineffective assistance of counsel where state court hearing found no such
ineffectiveness, and denial of counsel in state post-conviction proceedings); cf. Colvin v.
Estelle, 506 F.2d 747, 748 (5th Cir. 1975) (per curiam) (assertion that new state statute
provided lesser penalties than did prior statute not claim on which habeas corpus relief
may be granted).
2087. 497 F.2d 1137 (8th Cir. 1974).
2088. Id. at 1139-40 n.4. Ineffective assistance of counsel is a claim cognizable in federal
habeas corpus proceedings. See High v. Rhay, 519 F.2d 109, 110 (9th Cir. 1975) (claim of
ineffective assistance of counsel on direct appeal cognizable); Fitzgerald v. Estelle, 505
F.2d 1334,1342 (5th Cir. 1974) (en banc) (claim of ineffective assistance of retained counsel
cognizable; section 2254 relief denied); Grigsby v. Estelle, 500 F.2d 394,395 (5th Cir. 1974)
(per curiam) (ineffectiveness of counsel; remand for evidentiary hearing to determine
whether relief should be granted).
2089. 497 F.2d at 1139-40 n.4. The petitioner did not file his habeas corpus petition chal
lenging the competency of his counsel until 10 years after the trial and conviction. Id. at
1138. The court intimated that after such a lapse of time a determination of effectiveness
would be impossible. Id. at 1139-40 n.4. See also Burston v. Caldwell, 506 F.2d 24, 25-26
(5th Cir. 1975) (1935 convictions; relief denied where testimony of one court reporter,
narrative abstracts of evidence, and certified court records of indictments and sentences
constituted only available evidence of effectiveness of counsel); Webster v. Estelle, 505
F.2d 926, 928-30 (5th Cir. 1974) (1938 conviction; grant of petition reversed where refer
ences to counsel limited to notations on Criminal Docket Sheet and on indictment and
deposition of prosecutor as to practice of court); Davis v. Estelle, 502 F.2d 523, 525 (5th
Cir. 1974) (1949 conviction; case remanded where docket sheet silent as to whether counsel
present at sentencing but prosecutor available for deposition); Brooks v. United States,
500 F.2d 103,105 (8th Cir. 1974) (1944 and 1949 convictions; relief limited where available
records limited to entries on “Judgment and Conviction” forms).
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Waiver and Bypass.
A petitioner may waive claims otherwise
cognizable in a habeas proceeding by bypassing available state or federal
remedies.2090 The issue of bypass is a question of fact which, unless
clearly resolved by the record, must be determined at an evidentiary
hearing.2091 Issues also may be waived if, as a result of a deliberate
tactical decision, the petitioner does not raise them at the appropriate
time.2092 Although a guilty plea normally precludes consideration of
nonjurisdictional defects in a habeas proceeding,2093 the Supreme Court
this term in Lefkowitz v. Newsome2094 held that a guilty plea does not
constitute a waiver of constitutional issues where judicial review of such
issues is permitted by state law as a matter of right following a guilty
plea.2095 Observing that a guilty plea under New York state law has legal
consequences quite different from those of a traditional guilty plea, the
Court reasoned that denial of federal habeas review would frustrate the
state policy of providing appellate review of pretrial motions following a
guilty plea as well as depriving the petitioner of a full review of the
constitutional issues.2096

2090. See Fay v. Noia, 372 U.S. 391,438-39(1963) (bypass must be conscious, knowing,
and deliberate); Moffett v. Wainwright, 512 F.2d 496, 500-01 (5th Cir. 1975) (no bypass
where ambiguous record construed as indicating state trial court considered illegal search
claim); United States v. Dunham Concrete Prod., Inc., 501 F.2d80,84 (5th Cir. 1974),cert.
denied, 421 U.S. 930 (1975) (determination of bypass not necessary where alleged error
harmless). Butcf. United States ex reZ. Owens v. Twomey, 508 F.2d 858,864 (7th Cir. 1974)
(failure to raise fourth amendment issue at trial or on direct appeal not fatal to habeas
claim because exhaustion doctrine equitable and discretionary). See generally Develop
ments in the Law—Federal Habeas Corpus, supra note 2029, at 1103-12.
2091. See Tiner v. Alabama, 510 F.2d 1363 (5th Cir. 1975) (per curiam); McKnight v.
United States, 507 F.2d 1034, 1036 (5th Cir. 1975). See also Freeman v. Henderson, 507
F.2d 1229,1229-30 (5th Cir. 1975) (per curiam) (denial of habeas relief proper where record
clearly shows petitioner’s deliberate withdrawal of appeal).
2092. See, e.g., Whitney v. United States, 513 F.2d 326, 328-29 (8th Cir. 1974) (deliber
ate decision not to challenge searches constitutes binding waiver); Egger v. United States,
509 F.2d 745, 747 (9th Cir. 1975) (failure to object to possible fifth amendment violations
constitutes waiver of issue); Hampton v. United States, 504 F.2d 600,603 (10th Cir. 1974)
(failure to request production of government test results at trial constitutes waiver of ob
jection to tests); cf. United Statesex rel. Williams v. Brantley, 502 F.2d 1383,1386-87 (7th
Cir. 1974) (no waiver since no evidence of deliberate tactical decision to forego claim).
2093. See United States v. Lee, 500 F.2d 586, 587 (8th Cir.),cert, denied, 419 U.S. 1003
(1974) (claim of denial of speedy trial waived by guilty plea); Lee v. Hopper, 499 F.2d 456,
462 (5th Cir.), cert, denied, 419 U.S. 1053 (1974) (petitioner who entered plea of guilty with
advice of private counsel limited to challenging voluntary and knowing nature of the
pleas).
2094. 420 U.S. 283 (1975).
2095. Id. at 293; accord, United Statesex reZ. Daneff v. Henderson, 501 F.2d 1180,118182 (2d Cir. 1974).
2096. Id. at 292.
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Although a valid guilty plea precludes collateral attack on the
composition of a grand jury,2097 where a petitioner has been convicted in a
jury trial the effect of petitioner’s failure to attack the grand jury
composition before trial, as required by state statute, on his ability to
raise that attack in a habeas proceeding has not been resolved.2098 In
Newman v. Henderson2099 the Fifth Circuit applied the “waiver by failure
to object” standard of Davis v. United States2100 to find a waiver under
such facts unless the petitioner could show cause why he did not timely
object to the grand jury composition.2101 On slightly different facts, how
ever, the Fourth Circuit in Hairston v. Cox2102 declined to apply Davis
where a state court already had ruled on the merits of petitioner’s
claim.2103 The Supreme Court has granted certiorari in a similar case that
will give the Court an opportunity to resolve this issue.2104

Right to Legal Assistance.
Given the civil nature of a habeas
corpus proceeding, indigent habeas petitioners have no constitutional
right to appointed counsel;2105 appointment of counsel is wholly within
the discretion of the district court.21062107
In United States ex rel. Williams
v. Brantley2101 Judge Swygert of the Seventh Circuit urged that judicial

2097. Tollett v. Henderson, 411 U.S. 258,265-67 (1973).
2098. See id. at 260-61 n.l, citing Parker v. North Carolina, 397 U.S. 790,798 (1970).
2099. 496 F.2d 896 (5th Cir. 1974), cert, granted sub nom. Francis v. Henderson, 421
U.S. 946(1975) (No. 74-5808).
2100. 411 U.S. 233, 242 (1973) (absent showing of good cause, failure of federal de
fendant to attack grand jury composition by pretrial motion constitutes valid waiver).
2101. 496 F.2d at 897-99; accord, Wilson v. Estelle, 504 F.2d 562,563 (5th Cir. 1974) (per
curiam); Morris v. Sullivan, 497 F.2d 544, 545-46 (5th Cir. 1974) (per curiam); see DuMont
v. Estelle, 513 F.2d 793, 798 (5th Cir. 1975) (reliance on existing state of law does not
excuse failure to challenge grand jury composition); Aaron v. Capps, 507 F.2d 685, 686-87
(5th Cir. 1975) (deliberate waiver by failure to challenge racial composition of jury). See
also Eggleston v. Estelle, 513 F.2d 758, 762 (5th Cir. 1975) (evidentiary hearing required
on issue of waiver); Van Eaton v. Wainwright, 508 F.2d 849, 852-53 (5th Cir. 1975) (evi
dentiary hearing on petitioner’s failure to challenge composition ordered).
2102. 500 F.2d 584 (4th Cir. 1974).
2103. Id. at 585-86. Because the state court had not considered the issue of waiver but
instead had rejected the petitioner’s claim on its merits, the Fourth Circuit concluded it
would be inappropriate to apply the Davis waiver rule. Id.
2104. See Newman v. Henderson, 496 F.2d 896 (5th Cir. 1974), cert, granted sub nom.
Francis v. Henderson, 421 U.S. 946 (1975) (No. 74-5808).
2105. Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974); cf. Souza v. Travisono,
498 F.2d 1120, 1123-24 (1st Cir. 1974) (state prison inmates petitioning for post-conviction
relief have no constitutional right to law student counselors).
2106. United States ex rel. Cadogan v. LaVallee, 502 F.2d 824, 826 (2d Cir. 1974); see
United States ex rel. Owens v. Twomey, 508 F.2d 858, 862 (7th Cir. 1974) (counsel ap
pointed).
2107. 502 F.2d 1383 (7th Cir. 1974).
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discretion be exercised more frequently in favor of appointment of coun
sel.2108 Judge Swygert’s majority opinion reasoned that such appoint
ments would produce long term savings for the judicial system, since
counsel would both limit and clarify the issues that were raised in the dis
trict court, would prevent unnecessary hearings or appeals, and would
help to ensure that just decisions are reached.2109 Appointed counsel
appears particularly desirable when a habeas claim poses serious or
complex issues, as in Sounder v. McGuire,2"0 where the state prisoner
challenged his involuntary commitment to a state mental hospital by
prison authorities. The Third Circuit ordered the appointment of counsel
to facilitate explication of the complex due process and equal protection
issues involved.2111 In addition, the court permitted the petitioner to pro
ceed in forma pauperis under section 1915(a) of title 28 of the United
States Code,2"2 observing that section 1915 is designed to provide easy
access to indigents seeking relief in federal court.2113
The Ninth Circuit in MacCollum v. United States2"4 considered a
corollary issue to a habeas petitioner’s right to proceed in forma
pauperis, his right to a trial transcript to prepare a habeas petition. By
holding that an indigent must be given a trial transcript as a matter of
right unless he has received one previously,2115 the Ninth Circuit departed
from the position of four other circuits, which require a petitioner to
make a showing of need for a specific section of the transcript before one
will be provided.2116 The court considered its holding consistent with the
2108. Id. at 1387; see Pruitt v. Cunningham, 511 F.2d 1398 (4th Cir. 1975) (No. 75-1227,
at 5) (per curiam) (unpublished opinion) (district court ordered to appoint counsel for pro
se petitioner, former mental patient); United States ex rel. Bibbs v. Twomey, 506 F.2d
1220,1224 (7th Cir. 1974) (per curiam) (counsel appointed to represent pro se petitioner at
evidentiary hearing).
2109. 502 F.2d at 1387-88.
2110. 517 F.2d 1399 (3d Cir. May 13,1975) (No. 74-1888) (unpublished opinion).
2111. Id. (No. 74-1888, at 2-3).
2112. 28 U.S.C.§ 1915(a)(1970).
2113. 517 F.2d 1399 (No. 74-1888, at 3). In reversing the district court’s finding that the
petitioner did not qualify as an indigent because he had $50 in his hospital account and re
ceived a biweekly stipend of $15, the court ruled that the petitioner should not be required
to deprive himself of the small amenities of life in order to proceed in forma pauperis. Id.
(No. 74-1888, at 7-8), citing Adkins v. E.I. Dupont de Nemours & Co., 335 U.S. 331, 339
(1948).
2114. 511 F.2d 1116 (9th Cir. 1974),petition for cert, filed, 43 U.S.L.W. 3664 (U.S. May
27,1975) (No. 74-1487).
2115. Id. at 1124.
2116. Compare id. at 1118-19 with Jones v. Superintendent, 460 F.2d 150,153 (4th Cir.
1972), cert, denied, 410 U.S. 944 (1973) and Ellis v. State, 448 F.2d 1325, 1327 (1st Cir.
1971) and Chavez v. Sigler, 438 F.2d 890, 894 (8th Cir. 1971) and Hines v. Baker, 422 F.2d
1002,1006-07 (10th Cir. 1970). See also Young v. Anderson, 513 F.2d 969, 972-73 (10th Cir.
1975) (not error to refuse transcript request since no factual allegations made raising cog
nizable issues).
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trend toward equality and fundamental fairness in the treatment of
indigents.2117

Evidentiary Hearings.
Before a federal court can consider a
habeas corpus petition, the petitioner, whether a state or federal
prisoner, must allege specific facts indicating a violation of the Con
stitution, laws, or treaties of the United States.21182119
A court will order an
evidentiary hearing, however, only to consider issues of fact that cannot
be resolved by reviewing the record available to the federal court.211’ This
past term the courts of appeals reaffirmed the wide discretion district
2117. 511 F.2d at 1122; see Britt v. North Carolina, 404 U.S. 226,230 (1971) (defendant
entitled to right to transcript of mistrial in order to prepare for retrial absent adequate
alternative); Gardner v. California, 393 U.S. 367, 370-71 (1969) (absent showing of ade
quate substitute, state must furnish petitioner transcript of habeas corpus proceeding for
use in new proceeding). The Ninth Circuit stated that the refusal to provide the prisoner
with a transcript could not be justified in light of the minimal additional cost involved and
noted that if an indigent prisoner were not provided with a transcript as a matter of right,
he, unlike a wealthy petitioner who is able to purchase a transcript, would be required to
rely on his memory to recall constitutional deficiencies with sufficient clarity and accuracy
to establish to the satisfaction of the court a particularized need for a part of the trans
cript. 511 F.2d at 1122-24.
2118. See Burks v. Engler, 512 F.2d 221, 230 (6th Cir. 1975) (petition denied where no
grounds for relief alleged); Willis v. Ciccone, 506 F.2d 1011, 1015 (8th Cir. 1974)
(conclusory pleadings alleging constitutional violation absent specific claim of injury
arising from deprivation insufficient to support habeas petition); Hampton v. United
States, 504 F.2d 600,602 (10th Cir. 1974) (assertions of constitutionally offensive conduct
by Government must be scrutinized to determine whether evidentiary hearing should be
granted); Short v. United States, 504 F.2d 63, 65 (6th Cir. 1974) (per curiam) (claims
stated as conclusory allegations without supporting facts insufficient to support petition);
Mueller v. Turcott, 501 F.2d 1016,1018 (7th Cir. 1974) (conclusory allegation that denial of
transfer request arbitrary and capricious without assertion of invidious motive insufficient
to support petition); United States v. Lee, 500 F.2d 586, 587 (8th Cir.), cert, denied, 419
U.S. 1003 (1974) (mere conclusory assertions of ineffective assistance of counsel unsup
ported by record and files insufficient to support petition).
2119. Compare United States ex rel. Mattox v. Scott, 507 F.2d 919, 921 (7th Cir. 1974)
(per curiam) (hearing required where isolated transcript from state record subject to
various interpretations) and Hopkins v. Anderson, 507 F.2d 530, 531 (10th Cir. 1974) (evi
dentiary hearings required where state hearing records not submitted to federal court) and
Davis v. Estelle, 502 F.2d 523, 525 (5th Cir. 1974) (hearing required because docket sheet
incomplete and presence of counsel not indicated) and North Carolina v. Smith, 501 F.2d
613,615 (4th Cir. 1974) (per curiam) (hearing required where testimony incomplete and not
all available witnesses called) and Lee v. Hopper, 499 F.2d 456, 465 & n.9 (5th Cir.), cert,
denied, 419 U.S. 1053 (1974) (hearing ordered where inadequate representation of counsel
alleged due to failure to challenge jury selection system) witA United States ex rel. Kirby
v. Sturges, 510 F.2d 397, 401-02 (7th Cir. 1975) (no hearing necessary where contested
factual issues adequately developed before state court) and Keiper v. Cupp, 509 F.2d 238,
241 (9th Cir. 1975) (no hearing ordered where petitioner attacked findings of state trial
court and not fairness or adequacy of hearing itself) and Michel v. United States, 507 F.2d
461, 464 (2d Cir. 1974) (evidentiary hearing not required where petitioner’s allegations
contradicted by record) and Willis v. Ciccone, 506 F.2d 1011, 1017 (8th Cir. 1974)
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courts possess in determining whether an evidentiary hearing should be
held.2120 Unlike the standard in criminal proceedings, where the
(evidentiary hearing not normally required where hearing record and affidavits from
prison authorities available) and Forrens v. United States, 504 F.2d 65, 67 (9th Cir. 1974)
(no hearing needed where record conclusively showed petitioner understood consequences
of guilty plea) and Burge v. Estelle, 496 F.2d 1177, 1178 (5th Cir. 1974) (per curiam) (no
hearing necessary since suppression hearing adequately supported trial court’s finding of
consent to search). See also Bradley v. Cowan, 500 F.2d 380, 381 (6th Cir. 1974) (per
curiam) (rule that no evidentiary hearing required where habeas petition raises purely
legal issue inapplicable where neither state nor federal courts have relevant facts with re
spect to consent to search).
Where a factual question cannot be resolved through an examination of the record
before the court of appeals, the court may remand the case to the district court for an evi
dentiary hearing. See, e.g., Tiner v. Alabama, 510 F.2d 1363, 1363 (5th Cir. 1975) (per
curiam) (hearing on whether petitioner deliberately bypassed state remedies); United
States ex reL Hill v. Temullo, 510 F.2d 844, 847 (2d Cir. 1975) (remand on whether peti
tioner understood sentencing possibilities following guilty plea); Van Eaton v. Wain
wright, 508 F.2d 849, 853 ( 5th Cir. 1975) (remand to determine whether petitioner had
cause to make untimely claim of discrimination); Finklea v. Estelle, 506 F.2d 438,440 (5th
Cir. 1975) (hearing on whether nondisclosure of government reports prejudicial and
whether counsel ineffective); Wilwording v. Swenson, 502 F.2d 844, 851 (8th Cir. 1974),
cert, denied, 420 U.S. 912 (1975) (determination of whether due process denied in prison
disciplinary hearing); Manning v. Jarnigan, 501 F.2d 408, 412-13 (6th Cir. 1974) (hearing
on propriety of seizure of evidence and prosecutorial conduct); Garton v. Swenson, 497
F.2d 1137, 1140 (8th Cir. 1974) (determination of prejudice from ineffectiveness of
counsel); Newman v. Henderson, 496 F.2d 896, 899 (5th Cir. 1974), cert, granted sub nom.
Francis v. Henderson, 421 U.S. 946 (1975) (determining whether prejudice excused noncompliance with state procedural rule providing for waiver of issue of unconstitutional
grand jury selection).
2120. See, e.g., Cranford v. Rodriguez, 512 F.2d 860, 862 (10th Cir. 1975) (no abuse of
discretion to deny hearing where record contained essential facts); United States ex rel.
Haywood v. Johnson, 508 F.2d 322, 328-29 (3d Cir. 1975) (failure to hold evidentiary hear
ing not abuse of discretion where little probative value attached to evidence not in state
record); United Statesex rel. Pierce v. Cannon, 508 F.2d 197,205 (7th Cir. 1974) (refusal to
hold hearing not error where state record sufficient); Williams v. United States, 503 F.2d
995, 998 ( 2d Cir. 1974) (per curiam) (failure to hold hearing not error even when
Government consented to hearing where petitioner’s allegations provided no basis for
hearing); Lee v. Hopper, 499 F.2d 456, 461-62 (5th Cir.), cert, denied, 419 U.S. 1053 (1974)
(no abuse of discretion to order hearing where state record ambiguous); United States ex
reL Oliver v. Vincent, 498 F.2d 340,344 (2d Cir. 1974) (not error to hold evidentiary hearing
even where conditions in section 2254(d) governing determination of factual issues not
met). But cf. Caver v. Alabama, 511 F.2d 124, 126 (5th Cir. 1975) (per curiam) (district
court abused discretion where denial of hearing precluded factual development of peti
tioner’s allegations); de Kaplany v. McCarthy, 503 F.2d 1041,1042-43 (9th Cir. 1974) (dis
trict court abused discretion by holding evidentiary hearing on petitioner’s competency
despite failure of state trial court to consider evidence of competency), citing Pate v.
Robinson, 383 U.S. 375, 385-86 (1966) (state trial court must hold hearing whenever sub
stantive evidence indicates defendant incompetent).
Where a petitioner’s factual allegations of ineffective assistance of counsel are not
uncontradicted by the record, however, the court must grant an evidentiary hearing. See
Riser v. Craven, 501 F.2d 381, 382 (9th Cir. 1974) (hearing ordered to determine whether
attorney informed indigent petitioner of appeal rights and procedures; no requirement
that errors be specified); Hora v. Louisiana, 495 F.2d 1248, 1249-50 (5th Cir. 1974) (per
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Government must satisfy the burden of proof, the burden of proof in
habeas corpus evidentiary proceedings rests with the petitioner;*2121
moreover, where a state court has determined a factual issue, section
2254(d) of title 18 of the United States Code2122 normally places a heavier
burden on the petitioner to demonstrate to the district court that an evi
dentiary hearing should be held and that the claim should be resolved in
petitioner’s favor.2123
The Supreme Court last term in Wingo v. Wedding2'24 held that the
federal habeas corpus statute requires a district court judge rather than a
federal magistrate to hold the evidentiary hearing to resolve disputed
issues of fact.2125 This term two courts of appeals, construing the Court’s
holding in Wingo, approved the practice of allowing magistrates to
make recommendations to the court as to whether sufficient factual

curiam) (hearing ordered to determine whether counsel advised petitioner to plead guilty
without investigating merits of defense).
2121. See, e.g., Burston v. Caldwell, 506 F.2d 24, 28 (5th Cir. 1975) (petitioner has
burden of establishing denial of constitutional rights); Webster v. Estelle, 505 F.2d 926,
928-29 (5th Cir. 1974) (petitioner must satisfy burden in proceedings attacking use of prior
conviction to enhance sentence); LePage v. Picard, 495 F.2d 26, 28-29 (1st Cir.), cert,
denied, 419 U.S. 879 (1974) (petitioner must establish “convincing evidence’’ of erroneous
factual determination by state court).
2122. 28 U.S.C. § 2254(d) (1970). Section 2254(d) contains eight statutory exceptions to
the rule that a hearing on the merits of factual issues is presumed correct. See Williams v.
Brewer, 509 F.2d 227,230-31 (8th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3629 (U.S.
May 5,1975) (No. 74-1263) (presumption of correctness not applied where merits of factual
disputes unresolved or where state court misconstrued federal constitutional right);
Anderson v. Texas, 507 F.2d 105,106 (5th Cir. 1975) (per curiam) (state court record must
be before federal habeas court to invoke presumption of correctness). See also Lee v.
Hopper, 499 F.2d 456,462 (5th Cir.), cert, denied, 419 U.S. 1053 (1974) (mixed questions of
law and fact not covered by section 2254(d) presumption of correctness).
2123. See, e.g., Faught v. Cowan, 507 F.2d 273,275 (6th Cir. 1974) (petitioner and coun
sel given opportunity to make statements rebutting presumption of correctness); Collins
v. Green, 505 F.2d 22, 23 (5th Cir. 1974) (finding on merits presumed correct unless re
butted by petitioner); United States ex rel. Regina v. LaVallee, 504 F.2d 580, 582-83 (2d
Cir. 1974), cert, denied, 420 U.S. 947 (1975) (state court finding supported by record and
presumed correct); Berry v. Cowan, 497 F.2d 1274, 1275-76 (6th Cir. 1974) (per curiam)
(state court finding supported by record as whole presumed correct and binding in federal
habeas action). But cf. Cherry v. Estelle, 507 F.2d242,243 (5th Cir. 1975) (per curiam) (dis
trict court required to examine entire state record, not merely habeas pleadings and state
appellate court opinion, to determine existence of prejudicial error).
2124. 418 U.S. 461 (1974).
2125. Id. at 472-73; see 28 U.S.C. § 2243 (1970). See also McCusker v. Cupp, 506 F.2d
459,459-60 (9th Cir. 1974) (per curiam) (petitioner who failed to object to evidentiary hear
ing before magistrate did not waive right to hearing before district judge); Hill v. United
States, 506 F.2d 448 (5th Cir. 1975) (per curiam) (evidentiary hearing conducted by magi
strate invalid under Wingo); Donivan v. Henderson, 506 F.2d 434, 435 (5th Cir. 1975),
denying petition for rehearing of 503 F.2d 1401 (1974), vacated, 421 U.S. 996 (1975) (Wingo
must be applied retroactively to assure integrity of factfinding process).
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issues exist to require a hearing.2126 Appellate decisions nevertheless
have stressed the need for the district court judge to supervise the magi
strate closely.2127
Remedies and Appeal.
After a district court determines that the
petitioner should be granted relief, it ordinarily will issue a conditional
writ of habeas corpus that provides for the prisoner’s release from
custody unless the state complies with terms of the writ or appeals the
court ’s decision.2128 In Taylor v. Estelle1'™ the Fifth Circuit sustained the
issuance of a writ to a petitioner who had been convicted of robbery on
the basis of a tainted eyewitness identification but indicated that the writ
would not issue if the state retried the petitioner within 90 days and pro
duced additional identification evidence.2130
The courts of appeals this term sanctioned other habeas remedies
including withdrawal of a guilty plea and the filing of a new plea,2131 the
granting of a new trial,2132 resentencing under the proper statute,2133 and

2126. Murrah v. United States, 507 F.2d 719 (5th Cir. 1975) (per curiam) (Wingo allows
federal magistrates to review applications for post-trial relief and to submit recommenda
tions); Mattingly v. Ciccone, 503 F.2d 502, 503 (8th Cir. 1974) (per curiam) (no hearing re
quired where magistrate’s finding of no disputed issues of fact unchallenged); see Wingo
v. Wedding, 418 U.S. 461, 472-73 (1974) (role of magistrate limited to proposing, not
holding, evidentiary hearings).
2127. See Keiper v. Cupp, 509 F.2d 238, 242 (9th Cir. 1975) (magistrate’s functions
properly performed where no issues of fact present, magistrate’s recommendations based
on pleadings and state court record, and all documents reviewed by district court); Van
Eaton v. Wainwright, 508 F.2d 849, 851 (5th Cir. 1975) (district court approved recom
mendations of magistrate after conducting evidentiary hearing); Hampton v. United
States, 504 F.2d 600,602 (10th Cir. 1974) (after reviewing allegations, court adopted magi
strate’s recommendation that habeas petition be denied); Mattingly v. Ciccone, 503 F.2d
502, 503 (8th Cir. 1974) (evidentiary hearing unnecessary where trial court reviewed magi
strate’s recommendations); cf. Hill v. United States, 506 F.2d 448 (5th Cir. 1975) (per
curiam) (magistrate has no authority to make recommendations with respect to validity of
prior convictions and term for resentencing; error for district judge to accept those recom
mendations).
2128. See Ross v. Ristaino, 508 F.2d 754, 757 (1st Cir. 1974),cert, granted, 421 U.S. 987
(1975) (permanent writ to issue unless commonwealth within 90 days retries petitioner or
applies for writ of certiorari); Taylor v. Estelle, 506 F.2d 326, 328 (5th Cir. 1975) (per
curiam) (state may retry petitioner within 90 days only if it introduces substantial new
evidence).
2129. 506F.2d326(5thCir. 1975)(percuriam).
2130. Id. at 327-28.
2131. See Rizzo v. United States, 516 F.2d 789, 794 (2d Cir. 1975) (guilty plea taken in
violation of Rule 11 of the Federal Rules of Criminal Procedure).
2132. See Williams v. United States, 500 F.2d 105,108 (9th Cir. 1974) (conviction based
substantially upon tainted evidence).
2133. See Russell v. United States, 507 F.2d 1029, 1032 (4th Cir. 1974) (petitioner
sentenced under statute providing for 40 year maximum sentence where evidence only
supported sentencing for lesser included offense having ten year maximum sentence).
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authorization of an out-of-time appeal.2134 The Second Circuit held in
Natarelli v. United States2'3* that resentencing is the proper remedy
where concurrent sentences are imposed for two conspiracy counts even
though the evidence indicated a single conspiracy.2136 The court cited
three reasons for finding resentencing the suitable remedy: the
sentencing was illegal, the error could not be cured by the imposition of
concurrent sentences, and the intention of the sentencing court in
imposing sentence was not sufficiently ascertainable.2137
In Calley v. Callaway2'39 the Fifth Circuit reviewed the standards to be
applied in granting bail to military prisoners pending habeas corpus
review of their courts-martial. Observing that the petitioner had been
tried, convicted, and sentenced by a court of law, the court of appeals
concluded that the petitioner would qualify for bail only if his collateral
attack raised substantial constitutional claims upon which the petitioner
had a high probability of success and only where extraordinary
circumstances existed mandating the grant of bail.2139
The petitioner must appeal from the denial of habeas corpus petition
by the district court within 60 days of the court’s final judgment.2140 On
appeal, the court of appeals will accept the factual findings of the district
court unless they are clearly erroneous.2141 The district court’s determina

2134. See United States v. Howard, 506 F.2d 1131, 1132 (2d Cir. 1974) (direct appeal
after out-of-time appeal granted on section 2255 motion), citing United States v. Howard,
492 F.2d 1237 (2d Cir. 1974) (mem.) (permission to appeal bank robbery conviction out-oftime). See generally Developments in the Law—Federal Habeas Corpus, supra note 2029,
at 1079-87.
2135. 516 F.2d 149 (2d Cir. 1975).
2136. Id. at 152-53; see Braverman v. United States, 317 U.S. 49, 54 (1942) (separate
sentences on two offenses arising from same transaction unconstitutional); notes 14401442 supra.
2137. 516 F.2d at 152-53. Although the Government argued that vacation of the lesser
sentence was the proper remedy because the evidence supporting this sentence was ad
missible on either count against the petitioner and thus did not taint the conviction re
sulting in the longer sentence, the court found vacation of the lesser sentence improper
since petitioner was not attacking the validity of his conviction but rather the legality of
his sentencing. Id.
2138. 496F.2d701 (5thCir. 1974)(percuriam).
2139. Id.
2140. Fed. R. App. P. 4(a); see Rothman v. United States, 508 F.2d 648, 651 (3d Cir.
1975). Rule 4(a) provides that in a civil action where the United States is a party any party
may file notice of appeal as of right within 60 days of entry of the final judgment. Fed. R.
App. P. 4(a); see Edwards v. Louisiana, 496 F.2d 904, 906 (5th Cir. 1974) (per curiam)
(conditional grant of writ constitutes final judgment for purposes of Rule 4(a)); cf. United
States v. Dunham Concrete Prod., Inc., 501 F.2d 80, 81 (5th Cir. 1974) (final judgment in
section 2225 proceeding may be appealed without finality in underlying criminal action).
2141. Fed. R. Civ. P. 5(a); see, e.g., McComy v. United States, 514 F.2d 28,30 (8th Cir.
1975) (per curiam) (relief denied where finding that guilty plea voluntary not clearly er
roneous); Deberry v. Wolff, 513 F.2d 1336, 1339 (8th Cir. 1975) (finding that inconsia-
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tion of procedural issues, however, will be evaluated on an abuse of dis
cretion standard.2142 Although the courts of appeals generally may
consider only issues raised by the habeas petitioner in the district
court,2143 appellate courts this term have applied this rule liberally in
habeas corpus proceedings.2144 For example, in United States ex rel.
Owens v. Twomey2"* the Seventh Circuit allowed the state to present a
new argument on appeal that supported the district court’s judgment
dismissing petitioner’s habeas corpus application, reasoning that a pre
vailing party can assert a new argument in support of the district court’s
judgment.2146
Prisoners’ Rights
PROCEDURAL ASPECTS OF PRISONERS’ RIGHTS LITIGATION

Numerous procedural impediments can block suits brought on behalf
of prisoners for the vindication of their rights. The transitory nature of
an inmate’s status makes mootness the foremost of these obstacles. The

tencies remaining in state record did not represent false testimony not clearly erroneous);
Faught v. Cowan, 507 F.2d 273,275 (6th Cir. 1974) (although state record serving as basis
for factual decision not free from ambiguity, finding that petitioner had been advised of
right to counsel not clearly erroneous); United States ex rel. Robinson v. Vincent, 506 F.2d
923 (2d Cir. 1974) (per curiam) (petitioner failed to satisfy clearly erroneous standard as
applied to habeas petition challenging district court’s finding of independent source for in
court identification); Burston v. Caldwell, 506 F.2d 24, 26 (5th Cir. 1975) (district court
grant of habeas relief solely on basis of documentary evidence of ineffective assistance of
counsel reversed as clearly erroneous); Bartelt v. United States, 505 F.2d 647, 648-49 (5th
Cir. 1974) (per curiam) (district court’s finding of effective assistance of counsel not clearly
erroneous); Lee v. Hopper, 499 F.2d 456, 462 (5th Cir.), cert, denied, 419 U.S. 1053 (1974)
(relief denied where finding of effective assistance of counsel not clearly erroneous).
2142. See Van Meter v. Morgan, 518 F.2d 366, 368 (8th Cir. 1975) (per curiam) (district
court did not abuse discretion in dismissing petition as frivolous).
2143. See Anderson v. Texas, 507 F.2d 105, 106 (5th Cir. 1975) (per curiam) (issues
newly presented in appellate brief not considered on appeal of denial of habeas petition);
Brooks v. United States, 500 F.2d 103,105 (8th Cir. 1974) (same).
2144. See United States ex rel Mattox v. Scott, 507 F.2d 919, 922 (7th Cir. 1974) (per
curiam) (allegations of police deceit and fraud identical to issue of voluntariness raised in
district court and cognizable on appeal); United States v. Lee, 500 F.2d 586,587 (8th Cir.),
cert, denied, 419 U.S. 1003 (1974) (frivolous issue raised on appeal considered by court to
promote judicial economy). District courts may invite appeal on selected issues. See
Brown v. Bounds,_ F.2d_____ (4th Cir. Nov. 4,1974) (No. 73-2267, at 2) (per curiam) (dis
trict court indicated doubt concerning correctness of its decision and certified probable
cause for appeal); cf. Gee v. Director, 513 F.2d 814, 815-16 (4th Cir. 1975) (per curiam)
(petitioner’s application for certificate of probable cause to appeal district court’s order
denying petition for failure to exhast state remedies granted).
2145. 508 F.2d 858 (7th Cir. 1974).
2146. Id. at 864, citing Dandridge v. Williams, 397 U.S. 471,475 n.6( 1970).
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major prisoners’ rights case decided by the Supreme Court this term,
Preiser v. Newkirkclarifies the federal courts’ current approach to
this mootness issue.2147
2148 In Newkirk an inmate who was transferred for
nondisciplinary purposes from a medium security facility to a maximum
security facility in the same state without any explanation or oppor
tunity for a hearing sought declaratory and injunctive relief.2149 Noting
that the suit was not a class action and that Newkirk had not sought
damages, the Court held that the inmate’s transfer back to the medium
security facility mooted the action.2150 In reaching this conclusion, the
Court took notice of all developments since the challenged transfer,
including Newkirk’s eligibility for parole within one month of its deci
sion and his transfer to another minimum security facility prior to the
Court’s decision.2151
The utilization of class actions, where appropriate, may alleviate the
problem of mootness.2152 Under the standards recently announced by the
Supreme Court in Sosna v. Iowa,2153 the lack of controversy between the
representative plaintiff and prison official should not affect the rights of
other class members.2154 The plaintiff still must establish his right to act
as a class representative, however, and the trial court will conduct an
investigation of class determination under Rule 23(c) of the Federal

2147. 422 U.S. 395 (1975).
2148. Prior to the Supreme Court’s decision in Preiser v. Newkirk, the circuits had de
veloped different approaches to the issue of mootness in inmate’s suits. Compare Bach v.
Coughlin, 508 F.2d 303, 305 (7th Cir. 1974) (per curiam) (civil rights deprivation claim
mooted by parole where prospective relief sought) and Willard v. Ciccone, 507 F.2d 1, 3
(8th Cir. 1974) (disciplinary hearing due process claim mooted by expungement of records)
with Newkirk v. Butler, 499 F.2d 1214, 1219 (2d Cir. 1974), vacated as moot sub nom.
Preiser v. Newkirk, 422 U.S. 395 (1975) (action challenging transfer to other prison not
mooted by inmate’s retransfer to former prison). See also Edwards v. Illinois Dep’t of Cor
rections, 514 F.2d 477, 480 n.6 (7th Cir. 1975) (no need to declare regulations unconstitu
tional where they already have been changed).
2149. 422 U.S. at 398.
2150. Id. at 402.
2151. Id. at 401-02.
2152. See Workman v. Mitchell, 502 F.2d 1201, 1207 (9th Cir. 1974) (although
controversy between named parties no longer exists, class action continued where other
members of class potentially subject to injury). Similarly, where even a single inmate
seeks damages against prison officials, release or transfer will have no effect on con
tinuance of the class action. See Chapman v. Kleindienst, 507 F.2d 1246, 1249 (7th Cir.
1974) (per curiam) (release from segregation does not moot request for appropriate relief,
including damages and expungement of record); Cruz v. Estelle, 497 F.2d 496, 499 (5th
Cir. 1974) (damages claim not mooted by inmate’s release); cf. Black v. Brown, 513 F.2d
652,655 (7th Cir. 1975) (claim for declaratory or monetary relief not mooted by adoption of
new regulations).
2153. 419 U.S. 393 (1975).
2154. See id. at 401-02.
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Rules of Civil Procedure.2155 In examining the requirements of class ac
tions this term, the Fourth Circuit held plain error permitting an
imprisoned litigant who is proceeding pro se to represent fellow
inmates.2156 Inmates brought a number of class action suits this term
challenging such institution-wide problems as grossly inadequate medi
cal facilities,2157 institutional overcrowding,2158 and racial discrimina
tion.2159 In two other class actions, inmates challenged entire prison
systems as violative of the first, eighth, and fourteenth amendments and
obtained sweeping relief.2160 While recognizing that large scale relief may
impose financial and practical burdens on the state,2161 federal courts
consistently have found that constitutional violations outweigh such
arguments.2162

Three>Judge Courts Under Section 2281.
Under section 2281 of
title 28 of the United States Code an inmate may apply to convene a
three-judge district court to challenge the constitutionality of a state
law.2163 Since most courts reviewing applications for three-judge courts
2155. See id. at 403; Chapman v. Kleindienst, 507 F.2d 1246, 1250 (7th Cir. 1974) (per
curiam) (failure to conduct Rule 23(c) investigation requires reversal); Workman v.
Mitchell, 502 F.2d 1201,1208 (9th Cir. 1974) (paroled or transferred inmates may represent
class and court should provide opportunity to present inmates to intervene as class repre
sentatives); Cruz v. Estelle, 497 F.2d 496,499 (5th Cir. 1974) (class determination requires
hearing to establish plaintiff’s representative capacity and to determine the class).
2156. Oxendine v. Williams, 509 F.2d 1405, 1407 (4th Cir. 1975) (per curiam); see Fed.
R. Civ. P. 23(b)(2). Fellow inmates would be precluded from later raising the same
claim. 509 F.2d at 1407.
2157. Bishop v. Stoneman, 508 F.2d 1224, 1226 (2d Cir. 1974) (per curiam) (injunction
sought by state prison inmates ordering prison officials to provide adequate medical treat
ment); Newman v. Alabama, 503 F.2d 1320,1331 (5th Cir. 1974), cert, denied, 421 U.S. 948
(1975) (unprecedented challenge to facilities requires evaluation of systematic medical
deficiencies).
2158. Rhem v. Malcolm, 507 F.2d333,336-37 (2d Cir. 1974) (overcrowding of pretrial de
tainees deemed cruel and unusual punishment); Inmates of Suffolk County Jail v.
Eisenstadt, 494 F.2d 1196, 1198-99 (1st Cir.), cert, denied, 419 U.S. 977 (1974) (court has
authority to order transfers of detainees to alleviate overcrowding).
2159. United States v. Rowan County, 511 F.2d 1399 (4th Cir. 1975) (No. 74-1922, at 2)
(per curiam) (unpublished opinion) (action under Civil Rights Act of 1964). See also Note,
Title VII: A Remedy for Discrimination Against Women Prisoners, 16 Ariz. L. Rev. 974
(1974).
2160. Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 198 (8th Cir. 1974) (relief in
cluded improving physical facilities, supplementing inmate care, and ordering procedural
safeguards for disciplinary proceedings); Gates v. Collier, 501 F.2d 1291,1294-95 (5th Cir.
1974) (relief included desegregating housing, increasing medical facilities, and restricting
mail openings).
2161. See Newman v. Alabama, 503 F.2d 1320, 1323 (5th Cir. 1974), cert, denied, 421
U.S. 948 (1975).
2162. Id. at 1329; Gates v. Collier, 501 F.2d 1291,1319-20 (5th Cir. 1974).
2163. See Newman v. Alabama, 503 F.2d 1320, 1326 (5th Cir. 1974), cert, denied, 421
U.S. 948 (1975) (three-judge court must be convened when inmate seeks injunction against
enforcement of state statute or administrative order on constitutional grounds).
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this term denied hearings to inmates on a variety of grounds,2164 this
device may prove inappropriate for challenging prison conditions. In
Newman v. Alabama,2165 for example, the Fifth Circuit thoroughly ex
amined the prerequisites to section 2281 relief in the context of claims
that the medical facilities of the Alabama Prison System were grossly
inadequate.2166 The court recognized that the failure to challenge
explicitly the constitutionality of a specific regulation or statute will not
defeat a request for a three-judge panel if the relief sought would strike
down the challenged rule.2167 Since no official standards governing medi
cal care existed in Newman, however, the court concluded that a section
2281 panel should not be convened.2168
Suits Brought Under the Civil Rights Act.
Although inmates
may vindicate their rights in several types of federal actions,21692170
most
prisoners’ rights suits are brought under section 1983 of title 42 of the
United States Code.2'70 To state a cause of action under this provision, a
2164. See Gates v. Collier, 501 F.2d 1291, 1298 (5th Cir. 1974) (parties conceded the
unconstitutionality of all alleged acts); Kersh v. Bounds, 501 F.2d 585, 587 (4th Cir. 1974),
cert, denied, 420 U.S. 925 (1975) (challenge to effect of statutes, not to constitutionality of
statutes themselves); Souza v. Travisono, 498 F.2d 1120, 1122-23 (1st Cir. 1974) (uni
lateral nonaccess order formulated by warden a local practice that does not raise constitu
tional question). But see Holder v. Nelson, 514 F.2d 1091, 1091-92 (9th Cir. 1975) (per
curiam) (challenge to statute permitting prison officials to deposit portions of inmates’
earnings into welfare fund requires three-judge court).
2165. 503 F.2d 1320 (5th Cir. 1974),cert, denied, 421 U.S. 948(1975).
2166. Id. at 1325-28.
2167. Id. at 1326-27.
2168. Id. at 1327. See also Souza v. Travisono, 498 F.2d 1120, 1123 (1st Cir. 1974)
(section 2281 does not apply where unilateral policy never became standard procedure
embodied in specific regulations).
2169. See, e.g., United States ex ret Fear v. Rundle, 506 F.2d 331, 332 (3d Cir. 1974)
(federal jurisdiction over malpractice claim against prison doctor based on diversity);
Lynott v. Stewart, 505 F.2d 1023, 1024 (5th Cir. 1974) (per curiam) (right of prisoner to
bring section 1983 action cannot be denied on ground that suit could be brought at later
date in state court); Workman v. Mitchell, 502 F.2d 1201,1206 (9th Cir. 1974) (mandamus
proceeding alleging disciplinary regulations violates due process); Knight v. Henderson,
500 F.2d 389 (5th Cir. 1974) (per curiam) (mandamus proceeding claiming interference
with mail and entitlement of inmate to transfer); notes 2003-2146 supra and accompanying
text (federal habeas corpus claims of prisoners).
2170. 42 U.S.C. § 1983 (1970). This section, originally enacted as part of the Civil Rights
Act of 1871, provides:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.
Section 1983 claims generally are brought in federal court, but state courts may exercise
concurrent jurisdiction. See Brown v. Pitchess, 13 Cal. 3d 518, 521-23, 531 P.2d 772, 774-
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plaintiff must show that he has been deprived of a right, privilege, or
immunity secured by the Constitution or laws of the United States as a
result of actions under color of state law.2171 Challenges to conditions of
confinement that do not reach constitutional dimension, however, are not
cognizable under section 1983.2172
Courts construe the under color of state law prerequisite to section
1983 relief broadly21’3 and will give a lenient construction to prisoners’
pro se complaints to find an allegation of a section 1983 violation.21742175
A
court will treat a prisoner’s formal habeas corpus complaint as a section
1983 suit, however, only if the claims asserted are cognizable under that
section.215 Finally, prisoners are not required to exhaust state remedies
before bringing a section 1983 action.2176
75, 119 Cal. Rptr. 204, 206-07 (1975) (en banc) (federal courts do not exercise exclusive
jurisdiction).
2171. 42 U.S.C. § 1983 (1970). See generally C. Antieau, Federal Civil Rights Acts §
83 (1971) (pleadings and proof in section 1983 suits). See also Rich v. North Carolina Dep’t
of Social Rehabilitation & Control,_ F.2d__ ,_ (4th Cir. May 6, 1975) (No. 74-1748, at 2)
(per curiam) (no standing to challenge transfer of fellow inmate).
2172. See Williams v. Vincent, 508 F.2d 541, 546 (2d Cir. 1974) (isolated act or omission
by prison guard does not support section 1983 claim absent evidence of evil intent or
malice).
2173. See Brown v. Garrison, 510 F.2d 966 (4th Cir. 1975) (No. 75-1093, at 3-4) (per
curiam) (unpublished opinion) (unauthorized confiscation of materials from inmate’s cell
by guards deemed under color of law); Henderson v. Thrower, 497 F.2d 125, 125-26 (5th
Cir. 1974) (per curiam) (federal prisoner placed in city jail temporarily may maintain
section 1983 suit against city officials).
2174. See, e.g., Wilbron v. Hutto, 509 F.2d 621, 622 (8th Cir. 1975) (per curiam) (allega
tion of forced work without necessary surgery); Clay v. Martin, 509 F.2d 109, 112-13 (2d
Cir. 1975) (allegation of disregard for safety in drug experiment); Williams v. Vincent, 508
F.2d 541, 543 (2d Cir. 1974) (allegation of inadequate medical care); Hansen v. May, 502
F.2d 728, 729-30 (9th Cir. 1974) (miscitation of statutory section number and use of habeas
corpus form); Thomas v. Shaw, 497 F.2d 123, 124 (5th Cir. 1974) (per curiam) (construc
tion of inaccurate records claim as habeas corpus claim error); cf. Strader v. Hall,
_ F.2d_ ,_ (4th Cir. May 20, 1975) (No. 74-2025, at 8-10) (per curiam) (where defendant
deprived of reasonable opportunity to respond to summary judgment motion, court should
reconsider judgment under Rule 60(b)); Morgan v. Montanye, 516 F.2d 1367, 1370 (2d Cir.
1975) (court must be sensitive to fact that inmate proceeding pro se in determining suffi
ciency of affidavits to support claim); Carroll v. Sielaff, 514 F.2d 415, 417 (7th Cir. 1975)
(inmate’s failure to submit specific affidavits does not make summary judgment for offi
cials appropriate). A court will dismiss a prisoner’s complaint that fails to allege any
specific act or conduct, however, even under liberal rules of construction. Potter v. Clark,
497 F.2d 1206,1207-08 (7th Cir. 1974) (per curiam) (eighth amendment claims must allege
specific act and name defendant).
2175. Compare United Statesex rel. Haymes v. Montanye, 505 F.2d 977,979n.3 (2d Cir.
1974) (transfer without hearing properly challenged under section 1983) and Hansen v.
May, 502 F.2d 728, 729-30 (9th Cir. 1974) (confiscation of property without hearing
establishes claim under section 1983) with Nottingham v. Whitehurst, 519 F.2d 1399 (4th
Cir. 1975) (No. 74-2391, at 3) (per curiam) (unpublished opinion) (validity of conviction
cognizable only in habeas corpus) and Gregory v. Wyse, 512 F.2d 378, 381 (10th Cir. 1975)
(restoration of good time credits and eligibility for parole not within scope of section 1983
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The doctrine of official immunity may preclude inmates from re
covering damages under section 1983?177 Although a court may enjoin an
official from an impermissible activity without proof of fault,2176
2178 it must
2177
find bad faith or malice before awarding damages against an official?179
In reviewing the official immunity defense in other contexts this term,
the Supreme Court indicated that the appropriate immunity standard
contains both subjective and objective elements;21802181
at least one circuit
has applied this flexible standard to the prison discipline area?181
proceeding) and Carter v. Maryland, 511 F.2d 1398 (4th Cir. 1975) (No. 74-2189, at 2) (per
curiam) (unpublished opinion) (restoration of good time credits not reviewable under
section 1983); cf. Carroll v. Sielaff, 514 F.2d 415, 416 (7th Cir. 1975) (complaint alleging
loss of opportunity for compensatory good time states section 1983 claim if habeas corpus
proceeding inadequate to remedy injury). See generally Circuits Note: 1973-1974 Term
616-617.
2176. McCray v. Burrell, 516 F.2d 357, 361 (4th Cir.)(en banc), cert, granted,_ U.S__ ,
96 S. Ct. 264 (1975) (No. 75-44); Williams v. Vincent, 508 F.2d 541, 543 n.5 (2d Cir. 1974).
The circuits do appreciate the burdens placed on the courts by the ever increasing number
of prisoner complaints. See McCray v. Burrell, supra at 363 (flood of litigation places
burden on courts, but exhaustion must not be required); Finney v. Arkansas Bd. of Cor
rection, 505 F.2d 194, 200 n.3 (8th Cir. 1974) (states should adopt more inmate grievance
procedures to ease burden created by prisoner’s section 1983 suits). See also Lesnick,
Grievance Procedures in Federal Prisons: Practices and Proposals, 123 U. Pa. L. Rev. 1
(1974).
2177. See Nottingham v. Whitehurst, 519 F.2d 1399 (4th Cir. 1975) (No. 74-2391, at 3)
(per curiam) (unpublished opinion) (judge immune from damages arising out of official
duties); Poindexter v. Woodson, 510 F.2d 464, 466 (10th Cir. 1975) (per curaim) (prison
officials immune from damages for use of strip cells authorized by state law). See generally
Pierson v. Ray, 386 U.S. 547 (1967).
2178. See Inmates of Suffolk County Jail v. Eisenstadt, 494 F.2d 1196, 1199 (1st Cir.),
cert, denied, 419 U.S. 977 (1974) (commissioner ordered to relieve overcrowding).
2179. See McCray v. Burrell, 516 F.2d 357, 368 (4th Cir.) (en banc), cert, granted,
_ U.S.__ , 96 S. Ct. 264 (1975) (No. 75-44) (guard immune from damages for isolating
mentally disturbed inmates in primitive conditions without notifying psychologists if acts
made in good faith belief that they are constitutionally permissible); Poindexter v.
Woodson, 510 F.2d 464, 466 (10th Cir. 1975) (per curiam) (guards immune from damages
for use of tear gas and fire hoses as post-riot control measures); Hoitt v. Vitek, 497 F.2d
598, 601 (1st Cir. 1974) (official immunity extends to emergency extended lockup). The
immunity defense is not an automatic bar to damage recoveries; a full hearing and con
comitant findings of fact by a trial judge are required when an official claims the defense.
Chapman v. Kleindienst, 507 F.2d 1246, 1249 n.4 (7th Cir. 1974) (per curiam). The First
Circuit holds that state officials amenable to suit in federal court should be responsible for
costs and attorneys’ fees incidental to such litigation. Souza v. Travisono, 512 F.2d 1137,
1140 (1st Cir. 1975); see Hoitt v. Vitek, 495 F.2d 219, 221 (1st Cir. 1974) (policy of
encouraging future representation of inmates by private counsel secured by award of fees).
2180. See Wood v. Strickland, 420 U.S. 308,320 (1975) (official sincerely must believe in
legality of action, but act violating constitutional right not justified by ignorance of
settled law); O’Connor v. Donaldson,_ U.S__ ___ , 95 S. Ct. 2486, 2492 (1975) (confine
ment in mental institution without need for treatment; judgment vacated and remanded
in light of Wood v. Strickland}.
2181. See McCray v. Burrell, 516 F.2d 357, 371-72 (4th Cir.) (en banc), cert, granted,
_ UJS.___ 96 S. Ct. 264 (1975) (No. 75-44) (48 hour naked isolation not justified by
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When reviewing section 1983 suits, federal courts profess no expertise
in the management of the internal administration of prisons but require
that state officials meet constitutional standards in the operation of
facilities.2182 This policy of deference, therefore, insulates the acts of state
officials only in the absence of allegations of unconstitutional activités.
The standard of review of official actions by federal courts, however, will
vary depending upon the nature of the circumstances surrounding an al
leged constitutional violation. Thus, courts are more generous to the ad
ministrators of prisons during times of emergency, since hindsight in
such cases is a particularly inappropriate measure of culpability.2183
DUE PROCESS RIGHTS OF PRISONERS

Formal Disciplinary Proceedings.
Last term in Wolff v. McDon
nell1^ the Supreme Court delineated the due process rights to be af
forded inmates in the course of formal disciplinary proceedings.2185 Since
Wolff is applied only prospectively,2186 the Court this term in Cox v.
Cook1'' reversed a decision granting monetary damages against prison
officials who implemented pre-Wolff procedures in good faith.21882189
In
situations where Wolff does not apply retroactively, the circuits have
continued to apply their controlling pre- Wolff requirements that pris
oners be confronted with accusations and given an opportunity to re
spond.218’
ignorance of law); cf. Poindexter v. Woodson, 510 F.2d 464, 467 (10th Cir. 1975) (per
curiam) (Doyle, J., dissenting) (official immunity does not extend to violations of eighth
amendment that shock conscience of court).
2182. See Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 199-200 & n.2 (5th Cir.
1974); Newman v. Alabama, 503 F.2d 1320, 1328-29 (5th Cir. 1974), cert, denied, 421
U.S. 948 (1975); Gates v. Collier, 501 F.2d 1291,1321-22 (5th Cir. 1974); Taylor v. Sterrett,
499 F.2d 367,369 (5th Cir. 1974),cert, denied, 421 U.S. 971 (1975).
2183. See La Batt v. Twomey, 513 F.2d 641, 647 (7th Cir. 1975) (absent claim of bad
faith or mere pretext, underlying basis of emergency decisions insulated from judicial
review).
2184. 418 U.S. 539(1974).
2185. Id. at 563-72; see Wright v. Jackson, 505 F.2d 1229, 1230 (4th Cir. 1974)
(judgment of district court vacated in fight of Wolff). See generally Circuits Note: 1973-74
Term 623-25; Comment, Backwash Benefits for Second Class Citizens: Prisoners' First
Amendment and Procedural Due Process Rights, 46 U. COLO. L. Rev. 377, 411-30 (1975);
10 New England L. Rev. 509 (1975); 9 U. Richmond L. Rev. 345 (1975).
2186. 418 U.S. at 573; see, e.g., United States ex rel Larkins v. Oswald, 510 F.2d 583,
587 (2d Cir. 1975); Williams v. Vincent, 508 F.2d 541, 545 (2d Cir. 1974); Chapman v.
Kleindienst, 507 F.2d 1246,1252 (7th Cir. 1974) (per curiam).
2187. 421 U.S.734 (1974) (percuriam).
2188. Id. at 736.
2189. See Edwards v. Illinois Dep’t of Corrections, 415 F.2d 477,478-79 (7th Cir. 1975);
Black v. Brown, 513 F.2d 652,654 ( 7th Cir. 1975); United Statesex rel Larkins v. Oswald,
510 F.2d 583,587 (2d Cir. 1975); Williams v. Vincent, 508 F.2d 541, 545 (2d Cir.l 974).
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In implementing the holding of Wolff this term, the circuits have
elaborated both on when inmates must receive the protections of due pro
cess and on the appropriate form of the hearing. The Ninth Circuit, for
example, extended the Wolff standards to disciplinary hearings that af
fect an inmate’s parole status.2190 In Clutchette v, Procunier2191 the Ninth
Circuit, sitting en banc, concluded that inmates must be given notice, a
statement of grounds, reasonable time, and an opportunity to respond to
the charges before privileges may be suspended by prison authorities.2192
Although Wolff held that prison officials in their discretion may refuse to
call witnesses to the hearing if that procedure would create a risk of re
prisal or undermine authority,2193 two circuits have required prison
authorities to provide a written record of reasons justifying denial of an
inmate’s request for confrontation and cross-examination.2194 The cir
cuits have differed in interpreting the additional rule established in Wolff
that only a prisoner who is illiterate or who is unable to collect and
present evidence because of the complexity of the issues is entitled to aid
from a fellow inmate or a counsel substitute.2195 The Seventh Circuit has
applied the rule literally,2196 while the Ninth Circuit holds that a counsel
substitute must be made available whenever the prisoner is “unable com
petently to handle his case without help.”2197 The Seventh Circuit also re
cently has required prison officials to prepare a written statement of find
ings of fact and conclusions since it will aid the reviewing court in de
termining whether a decision was made arbitrarily or capriciously.2198
If the disciplinary proceeding may result in criminal charges brought
against an inmate, procedural safeguards become even more important
to the inmate, and different standards may govern the proceeding. In
Palmigiano v. Baxter2199 the First Circuit intimated that Miranda v.
Arizona2200 may require that inmates threatened with subsequent

2190. Workman v. Mitchell, 502 F.2d 1201,1210-11 (9th Cir. 1974).
2191. 510 F.2d 613 (9th Cir. 1975) (en banc), cert, granted sub nom. Enomoto v.
Clutchette, _U.S._ 95 S. Ct. 2414 (1975) (No. 74-1194).
2192. Id. at 615.
2193. 418 U.S. at 566; see Palmigiano v. Baxter, 510 F.2d 534, 535 (1st Cir. 1974) (per
curiam), cert, granted,_ U.S—, 95 S. Ct. 2414 (1974) (No. 74-1187).
2194. See Aikens v. Lash, 514 F.2d 55, 59-60 (7th Cir. 1975); Clutchette v. Procunier,
510 F.2d 613, 616 (9th Cir. 1975 (en banc), cert, granted sub nom. Enomoto v. Clutchette,
—U.S__ , 95 S. Ct. 2414 (1975) (No. 74-1194).
2195. 418 U.S. at 570.
2197. Clutchette v. Procunier, 510 F.2d 613, 616 (9th Cir. 1975) (en banc), cert, granted
sub nom. Enomoto v. Clutchette,_ U.S__ , 95 S. Ct. 2414 (1975) (No. 74-1194).
2198. Aikens v. Lash, 514 F.2d 55,60-61 (7th Cir. 1975).
2199. 510 F.2d 534 (1st Cir. 1974) (per curiam), cert, granted,_ U.S.__ , 95 S. Ct. 2141
(1975) (No. 74-1187).
2200. 384 U.S. 436 (1966).
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criminal prosecution be allowed counsel if requested, even if Wolff does
not entitle them to such assistance.2201 Since prisoners regularly are
compelled to testify at disciplinary proceedings, the imperative nature of
the self-incrimination privilege and the requirements of prison discipline
similarly may require that inmates be given use immunity for their
testimony.2202
The standard of Wolff which governs procedural aspects of dis
ciplinary proceedings, does not apply to cases involving substantive as
pects of hearings in disciplinary proceedings.2203 An inmate’s allegation
that he was punished without any evidence being offered against him, for
example, raises a substantive due process claim not foreclosed by the
prospective application of Wolff 2204 Where a prisoner merely alleges in
essence that the charges against him have no basis in fact, however, a
court will not review the accuracy of the disciplinary committee’s
findings of facts.2205
Rights of Prisoners with Regard to Administrative Actions.
Cir
cuit courts recently have begun to balance the need for fairness to in
mates with the demands of effective prison authority in cases involving
administrative actions that are not punitive but do affect interests of the
prisoners involved.2206 Courts do not consider dispositive the descriptive
2201. 510 F.2d at 537. In Palmigiano the First Circuit initially had ruled that inmates
could bring retained counsel to disciplinary proceedings when they are threatened with
subsequent prosecution. 487 F.2d 1280, 1291 (1st Cir. 1973), vacated and remanded, 418
U.S. 908 (1974), on reconsideration, 510 F.2d 534 (1974). The Supreme Court vacated the
judgment and remanded for reconsideration in light of Wolff v. McDonnell. 418 U.S. 908
(1974); see 418 U.S. 539 (1974). On reconsideration, the First Circuit altered its prior
holding, finding no right to retained counsel in disciplinary proceedings even where sub
sequent prosecution is threatened. 510 F.2d at 537. The court nevertheless directed prison
administrators to consider the requirements of Miranda in this setting. Id.
2202. Id. at 535-36; see Shimabuku v. Britton, 503 F.2d 38, 44-45 (10th Cir. 1974).
Before any remedy may be granted for failure to afford due process to witnesses in prison
disciplinary hearings, an inmate claiming relief must show an impact on a protected
interest. See Shimabuku v. Britton, 503 F.2d 38, 43 (10th Cir. 1974); c/. Aikens v. Lash,
514 F.2d 55, 62 (7th Cir. 1975) (where disciplinary transfer threatens inmate’s chances for
parole, inmate entitled only to deny accusations on his record).
2203. See Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 208 ( 8th Cir. 1974)
(presence of same officer who invokes disciplinary measures on review committee con
demned as violative of due process); cf. King v. Higgings, 495 F.2d 815,816 (1st Cir. 1974)
(per curiam) (where invalid disciplinary proceeding considered in classification hearing
inmate entitled to new classification hearing).
2204. See Aikens v. Lash, 514 F.2d 55, 60-61 (7th Cir. 1975); Wilwording v. Swenson,
502 F.2d 844,851 (8th Cir. 1974),cert, denied, 420 U.S. 912 (1975).
2205. See Woodward v. Mills, 511 F.2d 1399 (4th Cir. 1975) (No. 74-2088, at 3) (per curi
am) (unpublished opinion).
2206. See Souder v. McGuire, 517 F.2d 1399 (3d Cir. 1975) (No. 74-1888, at 5-6)
(unpublished opinion) (transfer of prisoner to mental hospital); Bloeth v Montanye, 514
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label attached to a proceeding2207 but rather inquire into the facts to de
termine whether the inmate has suffered a grievous loss.2208 In a case
involving transfer of an inmate, for example, the First Circuit determined
the need for procedural safeguards by balancing the loss suffered by the
inmate with the burden that procedures would place on prison admini
strators.2209 The court held in Gomes v. Travisono2210 that the
deprivations inherent in an interstate transfer trigger minimal due
process safeguards in any case.2211
The motive or purpose behind an administrative classification may af
fect a court’s determination of the need for due process protections.
Thus, where the good faith of an administrator in transferring an inmate
is suspect, an inmate generally will be afforded a due process hearing.2212
The Seventh Circuit refused to grant an evidentiary hearing, however, to
an epileptic inmate who was denied transfer to an institution that had

F.2d 1192, 1196 (2d Cir. 1975) (Weinstein, J., concurring) (protective custody of inmate
during confinement). See generally Note, Procedural Due Process in the Involuntary
Institutional Transfer ofPrisoners, 60 Va. L. Rev. 333 (1974).
2207. See Lokey v. Richardson,_ F.2d__ ,__(9th Cir. Apr. 16,1975) (No. 74-1256, at 2)
(fact that reclassification involving loss of privileges termed administrative not
controlling in considering whether due process attaches); Clutchette v. Procunier, 510
F.2d 613, 616 (9th Cir. 1975) (en banc), cert, granted sub nom. Enomoto v. Clutchette,_
U.S____95 S. Ct. 2414 (1975) (No. 74-1194) (dictum) (authorities may not avoid due pro
cess guarantees by relabeling disciplinary proceeding as administrative action); Gomes v.
Travisono, 510 F.2d 537,541 (1st Cir. 1974) (per curiam) (same safeguards should be avail
able whether transfer is characterized as punitive, administrative, or rehabilitative);
United States ex rel. Haymes v. Montanye, 505 F.2d 977, 981 (2d Cir. 1974) (dictum)
(prison authorities may not circumvent safeguards accompanying punishment procedures
through administrative transfer).
2208. See Carroll v. Sielaff, 514 F.2d 415, 416-17 (7th Cir. 1975) (whether transfer
results in grievous loss depends upon differences between institutions, reasons for trans
fer, and basis for segregation at new facility); United States ex rel. Haymes v. Montanye,
505 F.2d 977, 981-82 (2d Cir. 1974) (dictum) (transfer may have punitive consequences if
inmate far from family and counsel, removed from friends, prejudiced in parole, segregated
at new institution, or has education interrupted).
2209. Gomes v. Travisono, 510 F.2d 537,541 (1stCir. 1974) (percuriam).
2210. 510 F.2d 537 (1st Cir. 1974) (percuriam).
2211. Id. at 539.
2212. See Stone v. Egeler, 506 F.2d 287, 288 (6th Cir. 1974) (per curiam) (transfer be
cause of suspicion of drug trafficking requires hearing); Newkirk v. Butler, 499 F.2d 1214,
1216-17 (2d Cir. 1974), vacated as moot sub nom. Preiser v. Newkirk, 422 U.S. 395 (1975)
(transfer as result of presumed support of inmates’ union entitles prisoner to hearing); cf.
Jones v. Connors, 496 F.2d 82,84 (5th Cir. 1974) (per curiam) (where inmate alleges official
misconduct in transfer, dismissal of complaint improper). Many nondisciplinary transfers
do not raise the issue of the administrator’s good faith. See Gomes v. Travisono, 510 F.2d
537,541 (1st Cir. 1974) (per curiam) (dictum) (data regarding overcrowding normally suffi
cient to justify transfer to alleviate congestion); United States ex. rel. Haymes v.
Montanye, 505 F.2d 977, 979-80 (2d Cir. 1974 )(per curiam) (transfer to control riot situa
tion or relieve overcrowded conditions).
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rehabilitative opportunities but that lacked the medical facilities avail
able at his current prison; the court found that transfer was denied on
proper grounds.2213 Other courts have refused to grant due process
hearings in cases of disciplinary sanctions following escape attempts on
the ground that the matter was purely administrative.2214
Rights of Prisoners During Times of Emergency.
Courts are
reluctant to review actions taken by prison officials during times of
emergency, but the exercise of discretion by prison authorities still is
subject to constitutional prohibitions.2215 Twenty-four hour confinement
and curtailment of all normal activity over a prolonged period, for
example, constitute grievous losses cognizable under the fourteenth
amendment.2216 In several cases since Wolff courts have recognized that
exigent circumstances may require postponement of due process hearing
procedures but also have asserted that due process safeguards should be
provided after the emergency has ended.2217 Thus, unless emergency ac
tions extended over a prolonged period, inmates may be confined under
an institutional deadlock without being given a hearing or being in
formed of the reasons justifying continuation.2218
ACCESS TO THE COURTS

Inmates can challenge regulations and restrictions that limit their
right of access to the courts2219 or that prevent them from obtaining legal
2213. Muellerv. Turcott, 501 F.2d 1016,1018 (7th Cir. 1974).
2214. See Gregory v. Wyse, 512 F.2d 378, 382-83 (10th Cir. 1975) (due process pro
tections unnecessary where fact of escape administratively established and penalties
imposed by statute); Carter v. Maryland, 511 F.2d 1398 (4th Cir. 1975) (No. 74-2189, at 3)
(per curiam) (unpublished opinion) (administrative deprivation of good time credits not
violative of due process or double jeopardy).
2215. Hoitt v. Vitek, 497 F.2d 598, 600 (1st Cir. 1974); Jones v. Connors, 496 F.2d 82, 83
(5th Cir. 1974) (per curiam).
2216. See La Batt v. Twomey, 513 F.2d 641,645 (7th Cir. 1975).
2217. See id. at 645-46 (where officials act in good faith response to emergency, state’s
interest in decisive action clearly outweighs inmates’ interest in prior procedure); Gomes
v. Travisono, 510 F.2d 537, 539 (1st Cir. 1974) (per curiam) (emergency situations may
require postponement of prescribed procedures); Morris v. Travisono, 509 F.2d 1358,1360
(1st Cir. 1975) (exigent circumstances may justify temporary suspension of due process
safeguards). Two circuits applying pre-Wolff standards this term held that inmates had no
right to procedural due process hearings where emergency confinement was necessary for
prison security. Potter v. Clark, 497 F.2d 1206, 1208 (7th Cir. 1974) (per curiam) (inmate
isolated briefly to suppress security threat); Hoitt v. Vitek, 497 F.2d 598, 600 (1st Cir.
1974) (lock up in response to threats of prison guards to leave).
2218. See La Batt v. Twomey, 513 F.2d 641,646-47 (7th Cir. 1975) (extended deadlock of
nine days does not require hearing). But cf. Morris v. Travisono, 509 F.2d 1358,1361 (1st
Cir. 1975) (suspension of regulations for five months after end of emergency situation
improper).
2219. See Ex parte Hull, 312 U.S. 546, 549 (1941) (state may not impair inmate’s right
to apply for writ of habeas corpus).
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assistance to petition for post-conviction relief.2220 Only reasonable re
strictions to prevent abuse are valid.2221 The Eighth Circuit reviewed
such a challenge against a rule of the Arkansas Supreme Court pre
cluding a prisoner from appealing pro se in the absence of an affidavit
stating that he had prepared his own brief without the assistance of any
other inmate.2222 The court affirmed the dismissal of the inmate’s action,
observing that the rule was intended to aid inmates and to assist the
court by eliminating “unskillful briefs.”2223 The First Circuit recently
upheld inmate access to law student assistants for post-conviction relief
or civil rights claims but did not rule on whether inmates must be
granted access to law students in the resolution of legal problems such as
divorce, bankruptcy, and probate.2224 If law students are involved in the
handling of an inmate’s post-conviction relief or civil rights claims, how
ever, the Supreme Court decision in Procunier v. Martinez222* clearly
holds that such assistance constitutionally may not be denied.2226 In con
sidering an inmate’s claim that a legal clinic which offers a limited range
of services operates to restrict inmate access, the Third Circuit adopted a
practical standard of review: the court held that the trial court must de
termine whether realistic alternatives exist for obtaining assistance or
whether the challenged procedures in fact impede access to the courts.2227
Other cases this term illustrate that the right of access may not be
thwarted indirectly. The circuits continue to hold that inmates may not
be disciplined in any manner for exercising their right of access to the
courts,2228 and that prisoners may not be deprived of legal materials
2220. See Johnson v. Avery, 393 U.S. 483, 490 (1969) (regulation prohibiting other in
mates from funishing assistance invalid where no reasonable alternatives exist). See
generally Bryan v. Werner, 516 F.2d 233,236 (3d Cir. 1975) (discussion of issue of access to
legal assistance).
2221. See Johnson v. Avery, 393 U.S. 483,490 (1969).
2222. Baker v. Arkansas, 505 F.2d 750,750-51 (8th Cir. 1974) (per curiam).
2223. Id. at 751. The rule did not fall within the prohibition of Avery for at least two
reasons: the prisoner was not denied the right to petition pro se with the assistance of
another inmate since the rule related only to appellate briefs, and the rule recognized the
alternative of appointed counsel in every case. Id.
2224. Souza v. Travisono, 498 F.2d 1120,1123-1124 (1st Cir. 1974).
2225. 416 U.S. 396 (1974).
2226. Id. at 419; Souza v. Travisono, 498 F.2d 1120, 1123 (1st Cir. 1974); see Circuits
Note: 1973-1974 Term 626-27.
2227. Bryan v. Werner, 516 F.2d 233, 235-36 (3d Cir. 1975) (clinic forbidden to prepare
writs, damage suits, or civil suits against prison personnel).
2228. See Wren v. Carlson, 506 F.2d 131, 133 (D.C. Cir. 1974) (per curiam) (dictum)
(retaliatory harrassment of inmate for filing action); North Carolina v. Smith, 501 F.2d
613, 615 (4th Cir. 1974) (per curiam) (dictum) (extending minimum release date of inde
terminate sentence); Kersh v. Bounds, 501 F.2d 585, 589-90 (4th Cir. 1974), cert, denied,
420 U.S. 925 (1975) (Butzner, J., dissenting) (prisoner deprived of due process when state
provides lower level of medical care to those exercising appellate rights); cf. Ben David v.
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without due process of law.2229 Cases dealing with restrictions on prisoner
legal mail, however, do raise the possibility of official interference with
an inmate’s legal actions. The Supreme Court in Wolff v. McDonnell2230
recently ruled that prison officials may inspect letters from attorneys for
contraband in the presence of the inmate addressee.2231 A civil rights
claim may lie against prison personnel who, as part of a continuing
course of conduct, read rather than merely inspect prisoners’ mail to and
from courts and attorneys;2232 an isolated instance cannot support such a
claim.2233 Inmates’ rights to use the mails, however, are not unlimited. A
reasonable restriction on free postage for letters to courts and attorneys
does not deny prisoners access to the courts.2234 Mishandling of prisoner
mail2235 or prohibiting inmates in solitary confinement from writing
writs,2236 however, may abridge free access.
FIRST AMENDMENT RIGHTS

Prisoners’ first amendment rights should not be restricted by govern
mental interference unrelated to any legitimate objective. In Finney v.

Travisono, 495 F.2d 562, 563-64 (1st Cir. 1974) (protective order enjoining officials from
taking retaliatory action in connection with inmate’s suit).
2229. See Oxendine v. Williams, 509 F.2d 1405,1407 (4th Cir. 1975) (per curiam) (claims
by affidavit that legal materials were confiscated and writing supplies unavailable entitles
inmate to judicial hearing on merits); Goff v. Jones, 500 F.2d 395, 397 (5th Cir. 1974) (per
curiam) (dismissal on pleadings improper where inmate alleges denial of legal materials to
prepare defense in probation revocation); Jones v. Connors, 496 F.2d 82, 83-84 (5th Cir.
1974) (per curiam) (judgment vacated and remanded for further facts on claim of depriva
tion of legal materials).
2230. 418 U.S. 539 (1974).
2231. Id. at 575-76; see Bach v. Illinois, 504 F.2d 1100,1102 (7th Cir. 1974) (per curiam)
(pre-Wolff holding that inmate may be present for opening of his legal mail).
2232. See Brown v. Garrison, 510 F.2d 966 (4th Cir. 1975) (No. 75-1093, at 2) (per
curiam) (unpublished opinion) (section 1983 action alleging that reading of legal mail re
stricted access to courts); cf. Bach v. Illinois, 504 F.2d 1100, 1102 (7th Cir. 1974) (per
curiam) (continuing interference with mail raises serious questions of infringement of
constitutional rights).
2233. See Morgan v. Montanye, 516 F.2d 1367, 1370-1371 (2d Cir. 1975) (no proof of
damages from a single inadvertent instance). The court in Morgan admitted that opening
may cause some prejudice by inhibiting the prisoner and attorney but felt that no such ef
fect occurred in Morgan's case. See id. at 1371.
2234. Bach v. Coughlin, 508 F.2d 303,307-08 (7th Cir. 1974) (per curiam).
2235. See Mills v. Sullivan, 501 F.2d 939, 940 (5th Cir. 1974) (per curiam) (remand on
whether officials negligent mail processing impaired access to courts). But cf. Bryan v.
Werner, 516 F.2d 233,238 (3d Cir. 1975) (no relief where inmates mail delayed on two occa
sions absent evidence of state responsibility for delays).
2236. See McCray v. Sullivan, 509 F.2d 1332, 1336-37 (5th Cir. 1975) (remand on
whether writing restrictions amounted to unconstitutional infringement of right of
access).
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Arkansas Board of Correction2237 the Eighth Circuit ordered elimination
of a prison mailing list requirement on the ground that it placed a prior
restraint on the prisoners’ freedom to correspond.2238 The court spe
cifically rejected justifications offered for the restriction2239 and held that
the test of Procunier v. Martinez,2240 that the regulation must further a
substantial government interest, had not be met.2241 In another first
amendment case the Second Circuit this term affirmed a $1,000 award to
an inmate who had been placed in solitary confinement for 12 days for
possession of “revolutionary” political papers.2242 The Seventh Circuit
addressed prisoners’ first amendment rights from a different perspective,
holding that the equal protection clause prohibits a prison official from
discriminating against inmates who exercise first amendment rights.2243
The freedom of religion in prison, as out of prison, is not absolute and
may be restricted when sufficiently important governmental interests
warrant circumscription of inmate activity.2244 Courts first must decide
whether an inmate is sincere and religious in his beliefs.2245 A faith that
merely mocks established institutions and obviously is a sham, for ex
ample, does not deserve first amendment protections.2246 An inmate’s
2237. 505 F.2d 194 (8th Cir. 1974).
2238. Id. at 211. The mailing list requirement precluded an inmate from corresponding
with any person not previously approved by officials. Id.
2239. Id. at 211-12. The state had contended that it needed to limit mailings to an
approved list in order to screen potential inmate visitors, to prevent those with criminal
backgrounds from corresponding with inmates, and to prevent inmates from sending mail
to individuals not wishing to receive it. Id.
2240. 416 U.S. 396 (1974).
2241. 505 F.2d at 211-12; see 416 U.S. at 413-14; Circuits Note: 1973-1974 Term 627
(discussion of effect of Martinez on first amendment rights). See also Gaugh v. Schmidt,
498 F.2d 10, 10-11 (7th Cir. 1974) (per curiam) (enjoined destruction of inmate’s books;
vacated in light of Martinez). Just as interference with legal mail may constitute a
deprivation of inmates’ right of access to the courts, the continual interference with
nonlegal mail may infringe on constitutional rights. See Bach v. Illinois, 504 F.2d 1100,
1102 (7th Cir. 1974) (per curiam) (where inmate alleges more than occasional mishandling
of mail, section 1983 complaint sufficient to withstand dismissal). See generally Comment,
supra note 2185, at 383-411; 79 Dick L. Rev. 352 (1975); 52 U. Urban Law. 188 (1974);
6 Seton Hall L. Rev. 167 (1974).
2242. United States ex rel. Larkins v. Oswald, 510 F.2d 583, 584 (2d Cir. 1975) (mere
possession of political papers may not lead to discipline). See also Taylor v. Sterrett, 499
F.2d 367, 368 (5th Cir. 1974), cert, denied, 421 U.S. 971 (1975) (officials may not restrict
reading material indiscriminately, but reasonable restrictions can be justified).
2243. La Batt v. Twomey, 513 F.2d 641,649 (7th Cir. 1975) (summary judgment for offi
cials improper on claim that inmate treated less favorably for criticism of warden).
2244. Theriault v. Carlson, 495 F.2d 390, 394 (5th Cir.), cert, denied, 419 U.S. 1003
(1974) (may refuse assembly rooms if violence threatened).
2245. Id.
2246. Id. at 395. The inmate in Theriault was the self-proclaimed founder, organizer,
bishop, and spiritual leader of the Eclatarian faith, or Church of the New Song. Id. at 391 &
n.l. He acquired his Doctor of Divinity Certificate through a mail order application and
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claim that alleges interference with an established religion, such as the
Black Muslim faith, raises a significant first amendment issue and
should require prison officials to justify their actions.2247
RIGHTS TO SAFE AND HUMANE TREATMENT

Right of Prisoners to Safe Treatment.
Many decisions this term
addressed the issue of what deprivations of medical care warrant judicial
remedies.2248 An act that “shocks the conscience” of the court2249 or that
shows a “deliberate indifference” to the medical needs of a prisoner and
not an exercise of professional judgment2250 can amount to a section 1983
violation. The lack of funds or medical facilities does not justify a lack of
competent medical care.2251 Courts also have recognized an inmate’s
related rights to be free from unconsented bodily invasions by prison
doctors2252 and from negligent medical experimentation.2253
then as self-appointed “Bishop of Tellus” ordained a fellow inmate at the courtroom con
ferring on him the degrees of Doctor of Philosophy, Doctor of Divinity, and Bachelor of
Philosophy. Id. at 392 n.2.
2247. See Chapman v. Kleindienst, 507 F.2d 1246, 1251 (7th Cir. 1974) (per curiam)
(inmate proved observance of Black Muslim tenets); cf. McCray v. Sullivan, 509 F.2d
1332, 1337 (5th Cir. 1975) (no discrimination where Black Muslim inmates permitted to
pursue faith as other inmates).
2248. See, e.g., Newman v. Alabama, 503 F.2d 1320, 1329 (5th Cir. 1974), cert, denied,
421 U.S. 948 (1975) (insufficient medical staffings, shortages of medicine, and inadequate
equipment); Gates v. Collier, 501 F.2d 1291, 1301 (5th Cir. 1974) (inadequate staff and
unsanitary conditions); Runnels v. Rosendale, 499 F.2d 733, 736 (9th Cir. 1974) (failure to
provide analgesics, without intent to cause pain, may violate constitutional rights).
2249. See Williams v. Vincent, 508 F.2d 541, 543-44 (2d Cir. 1974) (refusal to perform
reconstructive surgery). See generally Newman v. Alabama, 503 F.2d 1320,1330 n. 14 (5th
Cir. 1974), cert, denied, 421 U.S. 948(1975) (various catch phrases used to illustrate limits
of judicial deference to officials).
2250. See Wilbron v. Hutto, 509 F.2d 621, 622 (8th Cir. 1975) (per curiam) (inmate re
quired to work despite injury); Bishop v. Stoneman, 508 F.2d 1224,1225-26 (2d Cir. 1974)
(per curiam) (pattern of conduct refusing treatment amounts to indifference); Williams v.
Vincent, 508 F.2d 541, 544 (2d Cir. 1974) (refusal to perform corrective surgery); cf. La
Batt v. Twomey, 513 F.2d 641,649 (7th Cir. 1975) (summary judgment improper for claims
of deprivation of treatment for allergy).
2251. See Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 202 ( 8th Cir. 1974);
Newmanv. Alabama,503F.2d 1320,1331 (5thCir. 1974),cert, denied, 421 U.S.948(1975).
2252. See Runnels v. Rosendale, 499 F.2d 733, 735 (9th Cir. 1974) (rights to be secure in
privacy of body and free from assaults by officials).
2253. See Clay v. Martin, 509 F.2d 109, 114 (2d Cir. 1975) (uninformed consent to drug
experimentation causing heart attack states valid complaint). See generally National
Research Service Award Act, Pub. L. No. 93-348, § 202(a)(2), 88 Stat. 342 (1974) (National
Commission must identify requirements of informed consent for prisoner participation in
biomedical and behavioral research); Gobert, Psychosurgery, Conditioning, and the
Prisoner's Right to Refuse "Rehabilitation," 61 Va. L. Rev. 155 (1975); Note, Medical and
Psychological Experimentation on California Prisoners, 7 U. Cal. Davis L. Rev. 351
(1974).
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Although the circuits agree that inmates have a right to safe incar
ceration, they place varying affirmative obligations on prison officials to
assure that safety. Prison officials can give minimal protection to
inmates by providing adequate physical facilities free from over
crowding.2254 The Fifth Circuit states that the failure to provide adequate
protection against physical assaults by inmates may amount to cruel and
unusual punishment,2255 but the Second Circuit holds that a warden is not
liable for a guard’s alleged failure on one occasion to protect an inmate
from attack by a fellow prisoner.2256 Most circuit courts agree that all
forms of corporal punishment and physical abuse by guards constitute
violations of prisoner’s eighth amendment rights.2257 Likewise, trusty
systems that utilize unscreened inmates in positions of authority with a
potential for abuse have been held to constitute cruel and unusual
punishment.2258

Solitary Confinement.
Solitary confinement is not per se viola
tive of prisoners’ constitutional rights but may amount to cruel and
unusual punishment if basic necessities are deprived.2259 Observing that
solitary confinement must be considered against the historical back
ground of the eighth amendment, the Tenth Circuit in Gregory v.

2254. Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 201 (8th Cir. 1974); cf.
Inmates of Suffolk County Jail v. Eisenstadt, 494 F.2d 1196,1197 (1st Cir.), cert, denied,
419 U.S. 977 (1974) (section 1983 action complaining of overcrowding in city jail).
2255. Gates v. Collier, 501 F.2d 1291, 1309 (5th Cir. 1974); cf. McCray v. Sullivan, 509
F.2d 1332, 1334 (5th Cir. 1975) (officials may be required to protect prisoners from homo
sexual and violent assaults).
2256. Williams v. Vincent, 508 F.2d 541,546 (2d Cir. 1974).
2257. See Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 206 (8th Cir. 1974)
(physical abuse from strenuous working conditions justifies continued jurisdiction by dis
trict court over prison conditions); Gates v. Collier, 501 F.2d 1291, 1306 (5th Cir. 1974)
(stripping inmates, deprivation of hygienic materials, and other forms of base punish
ment); United States v. Georvassilis, 498 F.2d 883, 885 (6th Cir. 1974) (criminal prose
cution of guard). Courts apply different standards in reviewing actions made in riot situa
tions. See Poindexter v. Woodson, 510 F.2d 464, 466 (10th Cir. 1975) (per curiam) (use of
tear gas and fire hose not cruel and unusual punishment during riot); Clemmons v.
Greggs, 509 F.2d 1338, 1339-40 (5th Cir. 1975) (same). See generally, Plotkin, Surviving
Justice: Prisoners' Rights to be Free From Physical Assault, 23 Clev. St. L. Rev. 387
(1974); Note, Cruel and Unusual Punishment: Of Straps and Strip Cells, 19 Cath. U.L.
Rev. 200 (1973); 43 U. Cin. L. Rev. 956 (1974).
2258. Gates v. Collier, 501 F.2d 1291,1308 (5th Cir. 1974). See also Finney v. Arkansas
Bd. of Correction, 505 F.2d 194, 205 (8th Cir. 1974) (trusty system should be abolished);
Taylor v. Sterrett, 499 F.2d 367, 369 (5th Cir. 1974), cert, denied, 421 U.S. 971 (1975)
(same).
2259. See, e.g., McCray v. Sullivan, 509 F.2d 1332, 1336 (5th Cir. 1975); Finney v.
Arkansas Bd. of Correction, 505 F.2d 194,207 (8th Cir. 1974); Hoitt v. Vitek, 497 F^d 598,
602 (1st Cir. 1974) (dictum).
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Wyse12^ ruled that disciplinary confinement becomes cruel and unusual
when it offends “the evolving standards of decency that mark the pro
gress of a maturing society.“2260
2261 The court in Gregory held, however, that
a hard bed, cramped quarters, continuous light, and other harsh restric
tions do not amount to a deprivation of basic care.2262 Most courts agree
that strip cells lacking any hygenic facilities violate the eighth
amendment.2263 Courts may examine the conditions of confinement more
closely if they reflect nondisciplinary purposes.2264
Other Liberties and Frivolous Claims.
Although numerous other
claims have established a valid section 1983 action,2265 courts have been
cautious in ruling on the proliferation of inmate actions based on here
tofore unrecognized rights. A number of cases brought by prisoners
claiming deprivations of what the courts call “smaller liberties” have
been dismissed,2266 and judicial hearings have been required to determine

2260. 512 F.2d 378 (10th Cir. 1975).
2261. Id. at 381, quoting Tropv. Dulles, 356 U.S. 86,101 (1958).
2262. Id. at 382.
2263. See, e.g., McCray v. Burrell, 516 F.2d 357, 369 (4th Cir. 1975) (en banc); Gregory
v. Wyse, 512 F.2d 378, 382 (10th Cir. 1975) (dictum); Poindexter v. Woodson, 510 F.2d
464, 465 (10th Cir. 1975) (per curiam); McCray v. Sullivan, 509 F.2d 1332, 1336 (5th Cir.
1975); Gates v. Collier, 501 F.2d 1291,1305 (5th Cir. 1974); cf. Jones v. Connors, 496 F.2d
82, 83-84 ( 5th Cir. 1974) (per curiam) (prisoner may not be deprived of items of personal
hygiene without hearing).
2264. See McCray v. Burrell, 516 F.2d 357, 367 (4th Cir.) (en banc), cert, granted, _
U.S._ , 96 S. Ct. 264 (1975) (No. 75-44) (isolated for mental observation; disciplinary
justification may not be offered for conditions); cf. Bloeth v. Montanye, 514 F.2d 1192,
1195 (2d Cir. 1975) (Weinstein, J., concurring) (despite possibility of arbitrariness and
abuse, officials have wide discretion in nonpunitive protective confinement).
2265. See Carroll v. Sielaff, 514 F.2d 415, 417 (7th Cir. 1975) (unlawful appropriation of
property); Brown v. Garrison, 510 F.2d 966 (4th Cir. 1975) (No. 75-1093, at 2) (per curiam)
(unpublished opinion) (confiscation of letters, money, cigarettes, and legal papers); Finney
v. Arkansas Bd. of Correction, 505 F.2d 194, 209-10 (8th Cir. 1974) (racial discrimination);
Hansen v. May, 502 F.2d 728, 730 (9th Cir. 1974) (confiscation of property); Gates v.
Collier, 501 F.2d 1291,1299 (5th Cir. 1974) (racial segregation of jail); cf. United States v.
Rowan County, 511 F.2d 1399 (4th Cir. 1975) (No. 74-1922, at 3) (per curiam) (unpublished
opinion) (suit under Civil Rights Act of 1964 to end racial segregation in public facility).
2266. See, e.g., Nottingham v. Whitehurst, 519 F.2d 1399 (4th Cir. 1975) (No. 74-2391,
at 2-3) (per curiam) (unpublished opinion) (denial of shower, soap, and hot water); Pitts v.
Griffin, 518 F.2d 72, 72-73 (8th Cir. 1975) (per curiam) (confiscation of unauthorized
radio); Bryan v. Werner, 516 F.2d 233, 240 (3d Cir. 1975) (expectation in keeping a
particular prison job); Oxendine v. Williams, 509 F.2d 1405, 1407 (4th Cir. 1975) (per
curiam) (physical contact with family); McCray v. Sullivan, 509 F.2d 1322, 1344 (5th Cir.
1975) (failure to permit conjugal visits); Sparks v. Fuller, 506 F.2d 1238, 1239 (1st Cir.
1974) (per curiam) (eviction of pet cat, provision of only one suit of clothing, broken toilet
bowl for three days); Wren v. Carlson, 506 F.2d 131, 135 (D.C. Cir. 1974) (per curiam)
(Wilkey, J., concurring) (deprivation of conjugal rights). See generally Holloway, Sex at
Parchman: Conjugal Visiting at the Mississippi State Penitentiary, 10 New England L.
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whefhor the deprivation of other liberties state valid claims.2267 The
Fourth Circuit, which has been particularly deluged with prisoner ap
peals,2268 has indicated that federal courts should not allow state court
prisoners to prosecute frivolous claims intended to harass state prison
officials.2269 In Daye v. Bounds2270 the court approved the consideration
of past claims brought by an inmate to determine whether a complaint
has a factual basis or represents merely another in a series of meritless
claims.2271 The Fifth Circuit reversed the dismissal of a constitutional
claim, however, where the trial court had considered the pendency of past
similar suits in other courts.2272
Parole and Probationary Proceedings
parole

Although the release of a prisoner on parole generally is a matter of
administrative rather than judicial discretion,2273 a sentencing court may

Rev. 143 (1974); Note, Conjugal Visitation Rights and the Appropriate Standard of
Judicial Review for Prison Regulations, 73 Mich. L. Rev. 398 (1974).
2267. See McCray v. Sullivan, 509 F.2d 1332, 1335 (5th Cir. 1975) (dictum) (extreme
lack of rehabilitation may violate eighth amendment); Finney v. Arkansas Bd. of Cor
rection, 505 F.2d 194, 209 ( 8th Cir. 1974) (lack of rehabilitation combined with long
working hours and lack of recreational time violates eighth amendment); Taylor v.
Sterrett, 499 F.2d 367, 368-69 (5th Cir. 1974), cert, denied, 421 U.S. 971 (1975) (prisoners
have right to be free from unwanted visitors only where interferences rise to constitutional
dimensions).
2268. See McCray v. Burrell, 516 F.2d 357, 374 (4th Cir. 1975) (en banc) (Field, J.,
concurring and dissenting) (Fourth Circuit heard 31 percent of prisoner appeals filed
nationally in fiscal year 1972; 36.1 percent in first half of 1973).
2269. Daye v. Bounds, 509 F.2d 66,68 (4th Cir. 1975) (challenged transfer revealed to be
at inmate’s request). District courts may dismiss any action which has proceeded in forma
pauperis “if satisfied the action is frivolous or malicious.” 28 U.S.C. § 1915(d) (1970). See
also Ellis v. Capps, 500 F.2d 225, 226 (5th Cir. 1974) (damages action against warden for
punitively isolating defendant and directing a beating of him; prison disciplinary records
admissible to show bias and prejudice against warden).
2270. 509 F.2d 66 (4th Cir. 1975).
2271. Id. at 68-69. See also Van Meter v. Morgan, 519 F.2d 366, 368 (8th Cir. 1975) (per
curiam) (inmate alleged that revocation of bail bond deprived him of his civil rights; court
properly dismissed action finding redundancy from other similar actions filed by inmate).
2272. See Hardin v. Briscoe, 504 F.2d885,886 (5th Cir. 1974) (per curiam).
2273. See Pickus v. United States Bd. of Parole, 507 F.2d 1107, 1110 (D.C. Cir. 1974)
(although parole decision within administrative discretion, Parole Board must comply
with APA); cf. Kortness v. United States,_ F.2d__ ,__(8th Cir. Apr. 21,1975) (No. 741351, at 4) (sentencing court possesses continuing authority to modify sentence where its
sentencing intentions made impossible by administrative regulations published on date of
sentence). Congress may restrict administrative discretion over parole release by
providing for minimum prison terms. See 18 U.S.C. § 4202 (1970) (federal prisoners eligible
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determine the approximate point during incarceration when a prisoner
will be eligible for parole by using one of a number of sentencing alterna
tives. The court may impose a sentence providing for parole eligibility
only after completion of one-third of the sentence,2274 specify a minimum
term less than one-third of the sentence and order that the prisoner will
be eligible for parole at the expiration of the sentence2275 or give an inde
terminate sentence with only a maximum confinement period specified
with immediate parole eligibility.22762277
Reviewing a trial court’s use of this
last alternative of indeterminate sentencing, the Seventh Circuit in
Garafola v. Benson2271 ruled that the parole board must give meaningful
consideration to parole before the defendant has served one-third of his
sentence.2278
for parole only after serving one third of sentence or 15 years of sentence longer than 45
years); 21 U.S.C. § 841(b)(1)(A) (1970) (crime of knowing distribution of narcotic drug
carries mandatory term before parole eligibility). In 1974 Congress removed parole
eligibility restrictions for persons convicted prior to May 1971 of certain narcotics offenses
and granted their parole boards discretion to determine when parole should be granted.
Pub. L. No. 93-481, § 2, 88 Stat. 1455 (1974); see Stansel v. United States,_ F.2d__ ,__
(Sth Cir. Mar. 7,1975) (No. 74-3810, at 4249), vacated and remanded,_ F.2d__ ,__ (Apr.
25,1975) (No. 74-3810) (lower court denial of parole eligibility prior to congressional action
vacated). Prior to Congress’s action removing the restrictions, parole opportunities
generally were not extended to pre-1971 convictions. See Warden v. Marrero, 417 U.S. 653,
656-59 (1974) (prisoner convicted of narcotics offense prior to May 1, 1971 ineligible for
parole); Garza v. Sigler, 501 F.2d 417, 418 (7th Cir. 1974) (same); Perry v. Ciccone, 500
F.2d 599,601 (8th Cir. 1974) (same).
Presidential action also may restrict administrative discretion. This term the Supreme
Court sustained the validity of President Eisenhower’s 1960 commutation of a death
sentence to life imprisonment without the possibility of parole, despite the fact that the
death penalty subsequently was found unconstitutional and the prisoner would have been
eligible for parole if he had been sentenced initially to life imprisonment. Schick v. Reed,
419 U.S. 256,266-67 (1974). The Court found it within the presidential power of commuta
tion to attach conditions that do not aggravate punishment and held that Furman v.
Georgia could not affect a conditional commutation granted 12 years earlier. Id. at 267-68;
see Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam) (death penalty found
unconstitutional as applied). A strong dissent in Schick argued that Furman mandated
vacation of the sentence of life and that the prisoner be accorded the opportunity of parole.
419 U.S. at 271 (Marshall, J., with Douglas & Brennan, JJ., dissenting).
2274. 18 U.S.C. § 4202 (1970) (federal prisoners eligible for parole only after serving one
third of sentence or 15 years of sentence longer than 45 years); see United States v.
Godfrey, 511 F.2d 1398 (4th Cir. 1975) (No. 74-2255, at 4) (per curiam)(unpublished
opinion). This term the Fifth Circuit concluded that in determining whether a prisoner has
served the minimum period required for parole consideration on a life imprisonment
sentence, the parole board must credit time spent on death row awaiting appeal since the
fifth amendment guarantee against double jeopardy necessitates such credit for appeal
time detention. See Duncan v. Alabama, 502 F.2d 571, 571-73 (5th Cir. 1974).
2275. 18 U.S.C. § 4208(a)(1) (1970).
2276. Id. § 4208(a)(2).
2277. 505 F.2d 1212 (7th Cir. 1974).
2278. Id. at 1217-19. The court found that a major purpose of section 4208(a)(2) is to
provide the sentencing judge with the option of allowing the parole board to release the
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The parole board has broad authority in conducting its various
functions. In making a parole release decision, the parole board may con
sider the length and seriousness of the prisoner’s criminal record.227’ If
the prosecution discusses the possibility of release on parole in conjunc
tion with plea bargaining, the parole board must be so informed.2279
2280 The
board also exercises wide discretion in determining the conditions
imposed pursuant to a grant of parole.2281 For example, the Ninth Circuit
has upheld a parole condition giving a parole officer authority to search
parolees and their homes without a warrant when he reasonably believes
it necessary; the court found such authority necessary to the effective
operation of the parole system.2282
In 1972 the Supreme Court in Morrissey v. Brewer22™ articulated the
due process rights inuring to a parolee in a parole revocation pro
ceeding.2284 Parolees facing possible revocation of parole are entitled to a
prompt preliminary hearing conducted reasonably near the place of the
alleged parole violation and a formal revocation hearing leading to a final
decision on revocation within a reasonable time after being taken into
custody.2285 The Tenth Circuit this term held that the execution rather
than the issuance of a revocation warrant triggers the due process time

prisoner on parole before the one-third point of the sentence. Id. at 1216; see 18 U.S.C. §
4208(a)(2) (1970).
2279. See Roach v. Board of Pardons & Paroles, 503 F.2d 1367,1368 (8th Cir. 1974) (per
curiam) (parole denial based on consideration of prior criminal record not denial of due
process). The court in Roach considered and rejected the prisoner’s argument that denial
of parole by a nonjudicial agency violates due process on the theory that denial of parole is
an increase of sentence. Id.
2280. See Geisser v. United States, 513 F.2d 862, 864-69 (5th Cir. 1975) (Justice
Department must inform parole board of promise to use best efforts to see that parole
granted after service of three years of seven year term).
2281. See Forester v. California Adult Authority, 510 F.2d 58, 61 (8th Cir. 1975) (parole
upheld even though conditioned on advance waiver of extraditon proceedings in the event
that individual violates parole and is held in another state).
2282. Latta v. Fitzharris, 521 F.2d 246, 250 (9th Cir. 1975) (en banc). The court declined
to require parole officers to obtain a search warrant, stressing the special relationship
between a parole officer and a parolee and reasoning that the propriety of a search cannot
be measured by reference to the law governing ordinary search and seizure. Id. at 250-51.
2283. 408 U.S. 471 (1972).
2284. Id. at 485-89. Morrissey has prospective application only. Id. at 490; see
Fitzgerald v. Estelle, 505 F.2d 1334,1342-43 (5th Cir. 1974) (en banc); cf. Van Blaricom v.
Forscht, 511 F.2d 615, 618 (5th Cir.1975) (per curiam) (en banc) (claim that Morrissey
applied prospectively only for state parole procedures rejected).
2285. 408 U.S. at 485-88. In Argo v. United States the parolee argued that his right
under Morrissey to present mitigating evidence would be meaningless if the formal revoca
tion hearing was not local. 505 F.2d 1374, 1376 (2d Cir. 1974); see 408 U.S. at 487.
Although it found that Morrissey does not mandate a local hearing, the Second Circuit
ruled that the trial court should pass on the need for a local hearing and therefore
remanded for further consideration. 505 F.2d at 1377.
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limits for the revocation hearing required by Morrissey; 2286 one is not in
custody until the warrant is executed.2287
Because the inquiry at a formal revocation hearing concerns whether
the attempt to reintegrate the parolee into society has failed, that
hearing is not considered a criminal proceeding to determine guilt.2288
Moreover, the revoking authority is not concerned with the culpability of
the act manifesting such a failure and even may revoke parole for acts
committed while the parolee is insane.2289 The Fifth Circuit in Van Blaircom v. Forscht2290 confronted a challenge to the parole board’s ability to
revoke parole by less than a majority of the full board.2291 The parolee
argued that revocation of parole by a majority vote of only three of the
eight members of the full board violates section 4207 of title 18 of the
United States Code, which provides that the “Board. . . may
revoke.... ”2292 The court rejected the parolee’s argument, reasoning
that such a narrow definition of the Board’s power to govern its internal
procedures would place an undue burden on the parole system.2293
Three circuits this term extended limited due process protections to
parole release procedures.2294 The Second Circuit in United States ex rel.
Johnson v. Chairman of Board of Parole2295 reasoned that affording due
process guarantees to a parolee facing parole revocation while denying
similar guarantees to a prisoner under consideration for parole release
would create an unwarranted distinction.2296 The court determined that
2286. See Small v. Britton, 500 F.2d 299, 300-01 (10th Cir. 1974) (parolee claimed denial
of due process from delaying revocation hearing until after service of state sentence for
crime that was basis of federal revocation). But see Cooper v. Lockhart, 489 F.2d 308,313
(8th Cir. 1973) (right to timely hearing not waived by custody in different jurisdiction;
detainer executed three years after issuance violates due process).
2287. 500 F.2dat 301.
2288. See Knight v. Estelle, 501 F.2d 963, 964 (5th Cir. 1974). The standard of proof in a
revocation hearing is not the criminal reasonable doubt standard but rather the pre
ponderance of the evidence test. Id. at 964-65 n.3. See generally Comment, Does Due
Process Require Clear and Convincing Proof Before Life's Liberties May Be Lost?, 24
Emory L.J. 105,119-28 (1975).
2289. See Knight v. Estelle, 501 F.2d963,964-65 (5th Cir. 1974).
2290. 511 F.2d615(5thCir. 1975) (percuriam) (en banc).
2291. Id. at 616.
2292. Id.; see 18 U.S.C. § 4207 (1970).
2293. 511 F.2d at 617; see 28 C.F.R. § 2.54 (1975) (procedural requirements for revo
cation).
2294. See generally Project, Parole Release Decisionmaking and the Sentencing
Process, 84 Yale L.J. 810 (1975); Comment, Procedural Protection at Parole Release
Hearings: The Need for Reform, 1974 Duke L.J. 1119; Comment, The Necessity for Writ
ten Reasons for Parole Denial: Two Approaches, 44 U. Cin. L. Rev. 115 (1975); 3 Fordham
Urban L.J. 387 (1975) (discussion of Johnson).
2295. 500 F.2d 925 (2d Cir.), vacated as moot sub nom. Regan v. Johnson, 419 U.S. 1015
(1974).
2296. Id. at 928. The court reasoned that a prisoner’s interest in prospective parole is
comparable to a parolee’s interest in continued constitutional liberty, noting that in New
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due process entitles prisoners eligible for parole to a written statement of
reasons for denial of parole.2297 The District of Columbia Circuit in Childs
v. United States Board of Parole22™ reached a similar result. Reasoning
that a parole applicant whose request is denied suffers a grievous
deprivation of the same conditional liberty forfeited by a parolee who
suffers revocation,2299 the court found that some of the due process
guarantees generally required by Morrissey must accompany any
deprivation of liberty; a statement of reasons for denial of parole is a
necessary element of the parole applicant’s due process rights.2300 The
Fourth Circuit in Bradford v. Weinstein2301 also concluded that parole
release proceedings must include limited due process protections.2302 The
Fifth Circuit this term rejected a prisoner’s petition for assistance of
counsel and prisoner access to parole board papers concerning his
application, however, without discussing the application of due process
guarantees to parole release proceedings.2303
The District of Columbia Circuit limited a parole board’s authority
somewhat this term by holding that the board must adhere to the
Administrative Procedure Act2304 in promulgating parole selection
York most inmates can expect parole release. Id. But cf. Comment, Procedural Protection
at Parole Release Hearings: The Need for Reform, supra note 2294, at 1127 (Supreme
Court implicitly has rejected argument that probability of receiving benefit of parole
creates entitlement worthy of due process protection).
2297. 500 F.2d at 934. The court noted that the prisoner has a significant interest in the
reasons for his parole denial, and that a statement of reasons will facilitate judicial review
of parole board criteria and procedures, promote consistency by parole decisionmakers,
and promote prisoner rehabilitation. Id. at 929-34. Although granting limited due process
guarantees, the court specifically declined to overrule its holding in Menechino v. Oswald
that a prisoner is not entitled to the full panoply of due process guarantees in a parole
release proceeding. Id. at 928; see 430 F.2d 403,407-10 (2d Cir. 1970), cert, denied, 400 U.S.
1023(1971).
2298. 511 F.2dl270(D.C. Cir. 1974).
2299. Id. at 1278. The court apparently ignored the technical difference that a parolee
presently enjoys the benefits of liberty while a parole applicant does not. See Comment,
Procedural Protection, supra note 2294, at 1129-31 (due process may apply only where indi
vidual presently enjoys liberty).
2300. 511 F.2d at 1281-83 (statement of reasons will avoid arbitrariness in review
process and enhance proper administration of the parole system); see King v. United
States, 492 F.2d 1337, 1345 (7th Cir. 1974) (APA requires parole board to state briefly
reasons for denying parole). The Court refused to determine whether the Constitution
requires that a prisoner have access to parole board information regarding his application
during parole release proceedings. 511 F.2d at 1284-85.
2301. 519 F.2d728(4thCir. 1974).
2302. Id. at 732. The court specifically rejected a “present enjoyment” requirement as a
precondition to due process protection. Id. at 732 n.3.
2303. Cook v. Whiteside, 505 F.2d 32,34 (5th Cir. 1974). The court rejected an argument
that the psychological distress resulting from parole denial constitutes cruel and unusual
punishment proscribed by the eighth amendment. Id.; see U.S. Const, amend. VIII.
2304. 5 U.S.C. §§ 551-59, 701-06,3105,3344,4301,5335, 5362,7521 (1970).
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criteria.23052306
In Pickus v. United States Board of Parole™* the court
rejected arguments that the Parole Board is exempt from the rulemaking
requirements of the Act and concluded that the APA requires the Board,
in formulating parole release criteria and rules governing parole release
hearings, to give advance public notice and to afford interested parties an
opportunity to participate through oral and written submissions.2307
PROBATION

A federal court may suspend sentence and place a defendant convicted
of any offense not punishable by death or life imprisonment on proba
tion.2308 The federal probation statute allows the court to impose such
conditions on probation as it deems appropriate2309 but limits the
probation period, together with any extension, to a period of five

2305. Pickus v. United States Bd. of Parole, 507 F.2d 1107,1113-14 (D.C. Cir. 1974); see
28C.F.R. §2.20(1975); cf. Kingv. United States, 492 F.2d 1337,1345 (7thCir. 1974) (APA
requires parole board to give brief statement of reasons for denial of parole). See generally
Comment, Procedural Protections, supra note 2294; Comment, Applying the Admini
strative Procedure Act to Federal Parole Decision Making, 6 St. Mary’S L.J. 478 (1974);
Comment, The Necessity for Written Reasons for Parole Denial: Two Approaches, supra
note 2294; 3 Fordham Urban L.J. 387 (1975).
2306. 507 F.2d 1107 (D.C. Cir. 1974).
2307. Id. at 1108,1111-14. The Board’s parole release criteria is of particular interest to
sentencing judges. See Kortness v. United States,_ F.2d__ ,__ (8th Cir. Apr. 21, 1975)
(No. 74-1351, at 7) (remand to correct sentence in light of parole release criteria rendering
prisoner ineligible for parole as sentenced).
2308. See 18 U.S.C. § 3651 (1970) (probation must serve justice and best interests of
public and defendant).
2309. Id. The Ninth Circuit this term upheld probation conditions that limited the
defendant’s constitutional rights. See United States v. Consuelo-Gonzales, 521 F.2d 259,
266 (9th Cir. 1975) (probation officer authorized to search defendant’s home without war
rant where reasonably necessary); Latta v. Fitzharris, 521 F.2d 246,250 (9th Cir. 1975) (en
banc) (parole officer authorized to search parolee and home without warrant when rea
sonably necessary); Malone v. United States, 502 F.2d 554, 556 (9th Cir. 1974), cert,
denied,_ U.S___ _ 95 S. Ct. 809 (1975) (where defendants convicted of illegally exporting
firearms to Northern Ireland, restriction of freedom to associate with Irish organizations
deemed reasonably necessary to achieve public order); United States v. Nu-Triumph, Inc.,
500 F.2d 594, 596 (9th Cir. 1974) (condition requiring corporation to refrain from dis
tributing pornographic material does not impermissibly impinge first amendment
freedoms).
Appellate courts have qualified the broad statutory language regarding conditions of
probation by requiring that such conditions be reasonable; that test effectuates the
probation statute’s purpose of rehabilitating the offender while protecting the public. See
United States v. Consuelo-Gonzales, supra at 262 (probation condition requiring
defendant to submit to any search by law enforcement officer void since not reasonably re
lated to purpose of statute); Malone v. United States, supra at 556 (probation conditions
restricting freedom of association proper since reasonably related to goals of probation);
Circuits Note: 1973-1974 Term 629.
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years.2310 Under the statute, a court may issue a warrant for the arrest of
a probationer for violating probation at any time within the probation
period.2311 The probationer, however, may commit the offense
constituting a probation violation before the probation period
commences.2312 The issuance of an arrest warrant within the period of
probation or a probationer’s voluntary appearance at a revocation
hearing may toll the revocation period.2313
Because a probation revocation hearing is not a formal criminal prose
cution, the normal rules of evidence do not apply.2314 In considering
whether a probationer’s violation of a criminal law supports revocation of
probation, the court need not esablish proof sufficient to sustain a
criminal conviction;2315 the proper test merely examines whether the
2310. 18 U.S.C. § 3651 (1970); see United States v. Lancer, 508 F.2d 719,734-36 (3d Cir.
1975) (probationary period may exceed five years when term imposed after pleas of guilty
on separate occasions to different indictments). The court in Lancer distinguished the
imposition of probation for pleas of guilty to several indictments for multiple counts of a
single indictment. Id. at 735-36; see United States v. Fox, 354 F.2d 752, 753-54 (10th Cir.
1965) (probationary period for multiple counts of single conspiracy must fall within five
year limitation).
2311. 18 U.S.C. § 3653 (1970). See generally Comment, Post-Conviction Criminal
Rights: Parole and Probation Revocation and Bail, 8 Creighton L. Rev. 682 (1975) (ques
tioning necessity of continued confinement during period between revocation arrest and
hearing).
2312. See United States v. Ross, 503 F.2d 940, 942-43 (5th Cir. 1974) (offense of drug
possession committed during one week stay of execution of sentence to allow defendant to
put business in order). The court reasoned that section 3653, while mentioning violations
occurring during the probation period, does not exclude offenses committed prior to proba
tion. Id. at 943; see 18 U.S.C. § 3653 (1970).
2313. See United States v. Strada, 503 F.2d 1081,1083-84 (8th Cir. 1974) (probationer’s
voluntary appearance at revocation hearing during period tolled running of probationary
period permitting consideration of arrest for criminal violation subsequent to end of
period).
2314. See United States v. Winsett, 518 F.2d 51, 55 (9th Cir. 1975) (fourth amendment
exclusionary rule should not extend to probation revocation proceedings where police have
no knowledge or reason to believe suspect is probationer); United States v. Farmer, 512
F.2d 160, 162 (6th Cir. 1975) (fourth amendment exclusionary rule not applicable in
revocation proceedings absent police harassment); Fed. R. Evid. 1101(d)(3) (only rules
concerning privileges applicable in revocation proceedings). The Ninth Circuit in Winsett
stated that application of the exclusionary rule to probation revocation proceedings would
not further significantly the goals of the probation system and stressed the importance of
having all reHable evidence of the probationer’s conduct presented at such proceedings.
515 F.2d at 55. Revocation of probation also may be based on violations of laws where the
apphcable statute of limitation has run if the probationer is not prejudiced by the inabihty
to assemble evidence or witnesses. See United States v. Strada, 503 F.2d 1081, 1085 (8th
Cir. 1974) (no prejudice since primary defense based on legal rather than factual grounds).
2315. See United States v. Francischine, 512 F.2d 827, 829 (5th Cir. 1975) (judge need
only find conduct not as good as required by parole conditions to revoke parole; sub
stantial evidence probably not necessary absent arbitrary action); Roberson v. Con
necticut, 501 F.2d 305, 308 (2d Cir. 1974) (although appeal pending state court conviction
more than sufficient basis for parole revocation since lower court need only find abuse of
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probationer has complied with the conditions of probation.2316
Revocation of probation involves the exercise of broad discretionary
power by the court, and the appellate court will not disturb the exercise
of that power absent a clear showing of abuse of discretion.2317
Several circuits this term have interpreted the Supreme Court’s 1973
holding in Gagnon v. Scarpelli23" that a probationer must be accorded
certain due process protections before his probation may be revoked.2319
In United States v. Skipworth2320 the Third Circuit held that due process
does not require notice and a hearing before the sentencing court extends
the probationary period.2321 Drawing on the principles of Gagnon and
Morrissey v. Brewer, 2322 the court held that an extension of probation is
not as grievous a loss of freedom as revocation and that the loss is merely
potential at the time of extension.2323 The Fifth Circuit extended the due

opportunity to avoid incarceration); Pickens v. Texas, 497 F.2d 981, 982-83 (5th Cir.) (per
curiam), cert, denied, 419 U.S. 880 (1974) (no abuse of discretion to revoke parole on basis
of disorderly conduct that does not conform to conditions of parole). See generally
Comment, Does Due Process Require Clear and Convincing Proof Before Life's Liberties
May Be Lost?, 24 Emory L.J. 105,119-28 (1975).
2316. United States v. Francischine, 512 F.2d 827, 829 (5th Cir. 1975); United States v.
Strada, 503 F.2d 1081 (8th Cir. 1974), citing United States v. Garza, 484 F.2d 88, 89 (5th
Cir. 1973) (per curiam); see Roberson v. Connecticut, 501 F.2d 305, 308 (2d Cir. 1974)
(court must be satisfied probationer abused opportunity given to avoid incarceration).
Since the revocation hearing focuses on the probationer’s conduct that may violate the
terms of probation, he may not raise as a defense the invalidity of a conviction underlying
the violation in the revocation proceedings. See United States v. Francischine, 512 F.2d
827,828-29 (5th Cir. 1975) (should not mix functions of trial and sentencing proceedings).
2317. See, e.g., United States v. Francischine, 512 F.2d 827, 829 (5th Cir. 1975); United
States v. Strada, 503 F.2d 1081,1085 (8th Cir. 1974); United States v. Ross, 503 F.2d 940,
943 (5th Cir. 1974); Pickens v. Texas, 497 F.2d 981, 982 (5th Cir.) (per curiam), cert denied,
419 U.S. 880 (1974).
2318. 411 U.S. 778(1973).
2319. Id. at 786.
2320. 508 F.2d 598 (3d Cir. 1975).
2321. Id. at 600-02. The probationer challenged the constitutional adequacy of a pro
ceeding whereby the Third Circuit extended the probationary period after reversing the
district court’s revocation of his probation. Id. at 599-600.
2322. 408 U.S. 471 (1972) (parolee enjoys constitutional right to hearing before revoca
tion of parole). The Court in Morrissey stated that the procedural protections required
would depend on the extent to which the individual will be “condemned to suffer grievous
loss.”Zd. at 481.
2323. 508 F.2d at 601-02. Although the court rejected the probationer’s constitutional
claim, it noted that, because of the potential for prejudice in extension hearings, in the
future courts must notify probationers of the proposed extension and should accord the
probationer a right to a hearing and the presence of counsel. Id. at 602-03.
The court further held that Rule 43 of the Federal Rules of Criminal Procedure does not
require the presence of a probationer when the probation period is extended because that
proceeding is not an imposition of sentence within the meaning of the rule. Id. at 600; see
Fed. R. Crim. P. 43.
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process requirements of Gagnon this term in ruling that probationers
have a constitutional right to assistance of counsel at a revocation
hearing because revocation of probation is equivalent to resentencing.23242325
Two courts of appeals this term also considered the appropriateness of
reinstating probation after revocation. In Smith v. United States2323 the
district court reinstated a term of probation that it had revoked after the
probationer violated the conditions initially imposed.2326 The Fifth
Circuit sustained the district court’s action; since probation is a
“sentence” within the meaning of the federal probation statute, the court
has authority following revocation to impose any sentence that would
have been proper if imposed at initial sentencing.23272328
The Third Circuit in
United States v. Lancer2326 approved a district court’s practice of rein
stating probation after finding the sentencing alternatives inade
quate.2329 The court held that the lower court could request and study
sentencing alternatives for implementation in a post-revocation situa
tion2330 and that probation is a sentence that courts may impose, or rein
state, when the findings of the study indicate that such action is appro
priate.2331
Juvenile Proceedings

Special procedures exist to channel juveniles charged with criminal
acts out of the regular criminal justice system and into a juvenile system
that emphasizes treatment and protection.2332 The juvenile system
2324. United States v. Ross, 503 F.2d 940, 943-45 (5th Cir. 1974) (revocation of proba
tion vacated and remanded because no knowing and intelligent waiver of counsel); see
Gagnon v. Scarpelli, 411 U.S. 778, 790 (no absolute right to presence of counsel at revoca
tion hearing); Mempa v. Rhay, 389 U.S. 128,134 (1967) (constitutional right to counsel at
resentencing). See also United States v. Strada, 503 F.2d 1081,1084 (8th Cir. 1974) (proba
tioner arrested for violating probation has no right to preliminary revocation hearing
where evidentiary hearing preceded arrest).
2325. 505 F.2d 893 (5th Cir. 1974).
2326. Id. at 895.
2327. Id.; see 18 U.S.C. § 3653 (1970).
2328. 508 F.2d 719 (3d Cir. 1975).
2329. Id. at 732; see 18 U.S.C. §§ 4208(b), (c) (1970). Under the terms of the probation
statute, the district court, after revoking Lancer’s probation could only have required him
to serve the sentence the court originally imposed or any lesser sentence since the original
sentence had not been suspended. See 508 F.2d at 726 n.26; 18 U.S.C. § 3653 (1970). In
determining whether probation should be imposed, the sentencing court, pursuant to
sections 4208(b) and (c), may request the Attorney General to conduct a study of
sentencing alternatives. 18 U.S.C. §§ 4208(b), (c) (1970); see 508 F.2dat 727-28.
2330. 508 F.2d at 728-30.
2331. Id. at 730-32.
2332. See McKeiverv. Pennsylvania, 403 U.S. 528,551-52 (1971) (White, J.,concurring)
(juvenile trials emphasize rehabilitation, not criminality); Kent v. United States, 383 U.S.
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traditionally has been more informal and flexible than the adult
process,2333 but it has not accorded juveniles all the constitutional
protection available to adult offenders.2334 The recent trend has provided
juveniles with increased constitutional rights,233S however, and this term
the Supreme Court held in Breed v. Jones2336 that the double jeopardy
clause2337 bars criminal prosecution of a juvenile as an adult after an
adjudicatory finding in juvenile court that the juvenile has violated a
criminal statute.2338 In accordance with the state code,2339 the juvenile
court in Breed held an adjudicatory hearing and found that the juvenile
had committed acts that, if committed by an adult, would constitute rob
bery. In a subsequent transfer hearing, the court ordered that the
juvenile be prosecuted as an adult.2340 The Supreme Court held that
because jeopardy attaches at the initial adjudicatory proceeding, the
state could not bring the subsequent criminal prosecution.2341 The Court

541, 554-55 (1966) (juvenile court cannot waive jurisdiction absent stringent procedural re
quirement since juvenile court must protect juvenile’s welfare); United States v. Torres,
500 F.2d 944, 947-48 (2d Cir. 1974) (federal juvenile proceedings more flexible and informal
than adult proceedings to protect wayward youth from stigma of conviction and to reha
bilitate, not punish); Bersharov, A Proposal to Reorient the Juvenile Court Process, 7
Family L.Q. 243 (1973). See generally Nejelski & LaPook, Monitoring the
Juvenile Justice System: How Can You Tell Where You're Going, If You Don't Know
Where You Are?, 12 Am. Crim. L. Rev. 9, 9-13 (1974); Note, A Right to Treatment for
Juveniles?, 1973 Wash. U.L.Q. 157, 157-60; Comment, Establishment of a Constitutional
Right to Treatment for Delinquent Children, 26 Baylor L. Rev. 366 (1974).
2333. See Breed v. Jones, 421 U.S. 519, 535 & n.15 (1975) (juvenile system balances due
process procedures and flexibility). See generally Carr, The Effect of the Double Jeopardy
Clause on Juvenile Proceedings, 6 U. Tol. L. Rev. 1 (1974); Chase, Schemes and Visions: A
Suggested Revision of Juvenile Sentencing, 51 Texas L. Rev. 673 (1973); Rudstein,
Double Jeopardy in Juvenile Proceedings, 14 Wm. & Mary L. Rev. 266 (1972); Whitebread
& Batey, Juvenile Double Jeopardy, 63 Geo. L. J. 857 (1975).
2334. See McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (juvenile has no constitu
tional right to jury in state juvenile adjudication); United States v. Torres, 500 F.2d 944,
947-48 (2d Cir. 1974) (neither sixth amendment right to jury trial nor due process standard
of fundamental fairness requires jury trial for federal juvenile offenders); United States v.
Salcido-Medina, 483 F.2d 162, 164 ( 9th Cir.), cert, denied, 414 U.S. 1070 (1973) (same);
United States v. King, 482 F.2d 454, 455 (6th Cir.), cert, denied, 414 U.S. 1076 (1973)
(same); United States v. James, 464 F.2d 1228, 1229-30 (9th Cir.), cert, denied, 409 U.S.
1086 (1972) (same); Cotton v. United States, 446 F.2d 107,110(8th Cir. 1971)(same).
2335. See In re Winship, 397 U.S. 358, 365-68 (1970) (in delinquency proceedings, must
prove charges beyond reasonable doubt); In re Gault, 387 U.S. 1, 31-57 (1967) (four
specific rights apply to juvenile proceedings: notice of charges, right to counsel, right to
confront and cross-examine witnesses, and privilege against self-incrimination).
2336. 421 U.S. 519(1975).
2337. U.S.Const. amend. V.
2338. 421 U.S. at 532-33.
2339. See Cal. Welf.& InstnsCode §§701,707 (West 1966).
2340. 421 U.S. at 523-24.
2341. Id. at 531.
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rejected the argument that increasing constitutional protection against
multiple trials will diminish the flexibility and informality that
characterize juvenile proceedings2342 and noted that requiring transfer
hearings to take place before adjudicatory proceedings to avoid double
jeopardy should not adversely affect the character of juvenile proceed
ings.2343
Responding to increasing criticism of the juvenile justice system,2344
Congress recently amended the Federal Juvenile Delinquency Act2345 to
provide juvenile delinquents with a more complete and improved system
of juvenile justice.2346 Among other provisions, the 1974 amendments
require the Government to proceed against every juvenile under 16 not
surrendered to state authorities according to the federal juvenile
statutes, unless the juvenile requests an adult prosecution.2347 The Tenth
Circuit gave this provision immediate application in a case this term,
despite the fact the juvenile committed the crime and was indicted prior
to the amendment’s effective date,2348 stressing the clear congressional

2342. Id. at 535.
2343. Id. at 535-41.
2344. See generally In re Gault, 387 U.S. 1,17-19 (1967); National Advisory Comm’N
on Justice Standards and Goals: Report on Corrections 247 (1973); Presidents
Comm’n on Law Enforcement and the Administration of Justice, Task Force Report:
Juvenile Delinquency and Youth Crime 7-8 (1967); S. Rep. No. 93-1011, 93d Cong., 2d
Sess. (1974); Bayh, Juveniles and the Law: An Introduction, 12 Am. Crim. L. Rev.‘1
(1974); Bersharov, supra note 2332, at 243 & nn.2, 3; Dembritz, Justice for Children—for
Now and for the Future, 60 A.B.A.J. 588 (1974); Nejelski & LaPook, supra note 2332;
Shullenberger & Murphy, The Crisis in the Juvenile Court—Is Bifurcation an Answer?, 55
Chi. B. Rec. 117(1973).
2345. Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, 88
Stat. 1109, amending 18 U.S.C. §§ 5031-37(1970).
2346. Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, §§
101-02,88 Stat. 1109; see S. Rep. No. 93-1011,93d Cong., 2d Sess. (1974).
2347. Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, §
502, 88 Stat. 1109. Prior to the 1974 amendments, any juvenile charged with a crime
punishable by death or life imprisonment had to be prosecuted as an adult. 18 U.S.C. §
5302 (1970). Under the new provisions, a juvenile sixteen years or older who allegedly
commits an act that, if committed by an adult, would be a felony punishable by ten years
or more imprisonment, life imprisonment, or death may be subject to criminal prosecution.
Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, §§ 501, 502,
88Stat. 1109, amending 18 U.S.C. §§ 5031-32(1970).
The Government may not proceed against a juvenile in federal court unless the Attorney
General certifies that the appropriate state courts do not have jurisdiction, refuse to
assume jurisdiction, or do not have programs and services adequate to meet the needs of
juveniles. See Federal Juvenile Delinquency Act, 18 U.S.C. § 5032 (1970), as amended,
Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, § 502, 88
Stat. 1109. The Act does not provide explicitly for judicial review of the Attorney
General’s certification, however, nor does it set out standards for reviewing the certifica
tion. See United States v. Vancier, 515 F.2d 1378,1380-81 (2d Cir. 1975).
2348. United States v. Mechem, 509 F.2d 1193,1194 (10th Cir. 1975).
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intent to replace the criminal process with a comprehensive juvenile
system.23492350
The Seventh Circuit in United States ex reí. Bombacino v.
Bensinger2330 addressed the extent to which procedural safeguards are
necessary to prevent fundamental unfairness in proceedings that
determine whether a juvenile will be handled within the juvenile justice
system or transferred to the criminal system.2351 Although noting that
some uncertainty exists concerning the impact of the due process clause
on such procedures,2352 the court assumed that the transfer proceeding is
of such critical importance to the juvenile that any procedural unfairness
in the proceeding would require reversal of a conviction.2353 No evidence
was presented at the transfer hearing in Bensinger, and the judge gave
no reasons for his decision to allow the juvenile offender to be prosecuted
as an adult. Nevertheless, the Second Circuit found no infringement of
due process. The juvenile judge properly had refused to require the prose
cutor to present evidence showing probable cause that the juvenile was
guilty because the prosecution already had presented such evidence to
the grand jury, which had returned the indictment.2354 Moreover,
although possibly desirable, a statement of reasons is not con
stitutionally mandated as a safeguard against real or apparent arbi
trariness; the court concluded that the absence of a statement of reasons
in the context of this procedure was not fundamentally unfair.2355
Other circuit court decisions this term dealt with various aspects of
juvenile proceedings. In Radcliff v. Anderson2332357
* the Tenth Circuit gave
retroactive application to its prior decision in Lamb v. Brown,2337 which
struck down an Oklahoma statute2358 as violative of equal protection
because it had allowed females under 18 the benefits of juvenile pro
ceedings but had granted males such benefits only if they were under

2349. Id. at 1195-96. See also United States v. Watts, 513 F.2d 5, 6-8 (10th Cir. 1975)
(failure to notify juvenile’s parents of charges and right to counsel, although technical
violation of notice requirement of new Act, does not warrant reversal of conviction
governed by old Act where no actual denial of due process to juvenile).
2350. 498 F.2d 875 (7th Cir. 1974), cert, denied, 419 U.S. 1019(1974).
2351. Id. at 877-79.
2352. See id. at 877 n.7.
2353. Id. at 877; cf. Kent v. United States, 383 U.S. 541, 552-53 (1966) (juvenile court
erred in waiving jurisdiction without full investigation).
2354 . 498 F.2dat877.
2355. Id. at 878.
2356. 509 F.2d 1093 (10th Cir. 1974), petition for cert, filed, 43 U.S.L.W. 3555 (U.S. Feb.
24,1975) (No. 74-1061).
2357. 456 F.2d 18 (10th Cir. 1972).
2358. 10 Okla. Stat. Ann. § 1101 (Supp. 1969).
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16.2359 In United States v. Furey2360 the Second Circuit held that the dis
trict court should include delinquency proceedings in its plan en
couraging prompt disposition of criminal cases;2361 the plan requires dis
missal of an indictment when the Government is not ready for trial
within a specified time.2362 The court noted that the policies underlying
the plan, the deterrence afforded by prompt disposition, the need to cure
possible prejudice to any defense arising from delay, and the desire to
reduce the disruption and anxiety created by the criminal charge, apply
to juvenile as well as adult proceedings.2363
Constitutional Challenges
FIRST AMENDMENT

Facial Overbreadth.
A statute that promotes legitimate govern
mental purposes by relying on unnecessarily broad means that invade an
area of protected freedom can be challenged as overbroad.2364 Because the
complete invalidation of a statute is a drastic measure, the Supreme
Court has ruled that a court may strike down a statute as overbroad only
after finding that a permissible, more narrow construction of the statute
or a partial invalidation cannot remove the threat to constitutionally pro
tected activity.2365 Recently, the Court has limited facial overbreadth
challenges by adhering to rigid standing requirements,2366 requiring
substantial overbreadth to sustain an attack,2367 and exhibiting a clear
preference for saving a statute by a limiting constuction.2368
2359. 509 F.2d at 1096; see 456 F.2d at 20.
2360. 500 F.2d338 (2d Cir. 1974).
2361. See id. at 340 & n.l (Eastern District’s Plan for Achieving Prompt Disposition of
Criminal Cases).
2362. Id. at 341-42.
2363. Id.
2364. See Aptheker v. Secretary of State, 378 U.S. 500,508-09 (1964) (overbroad section
of Subversive Activities Control Act invalidated for impermissible restriction on right to
travel); Cantwell v. Connecticut, 310 U.S. 296, 304-07 (1940) (breach of peace statute re
stricting religious solicitation unconstitutional infringement on first amendment rights).
See generally Note, The First Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844
(1970).
2365. See Broadrick v. Oklahoma, 413 U.S. 601,613 (1973).
2366. See id. at 610 (person to whom statute constitutionally applies may not chal
lenge statute that may be unconstitutional as applied to other persons in other situations).
2367. See, e.g., Parker v. Levy, 417 U.S. 733, 760 (1974) (facial challenge fails since arti
cles of Uniform Code of Military Justice not substantially overbroad despite possible
application to constitutionally protected conduct); Civil Serv. Comm. v. Letter Carriers,
413 U.S. 548, 580-81 (1973) (Hatch Act prohibition of advertising for and speaking at
meetings of political parties to support candidate for public or party office not substan
tially overbroad). See generally Torke, The Future of First Amendment Overbreadth, 27
Vand. L. Rev. 289,291-92 (1974).
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Although an individual to whom a statute may apply constitutionally
generally does not have standing to challenge the statute for facial over
breadth, a limited exception permits such challenges when the alleged
overbreadth may inhibit others not before the court from engaging in
constitutionally protected speech or expression.2368
23692370
This term in Bigelow
v. Virginia2310 the Court reconfirmed this approach to the standing re
quirements applicable to facial overbreadth challenges of statutes af
fecting first amendment rights. In Bigelow the Court confronted a
challenge to the validity of a newspaper editor’s conviction under a Vir
ginia statute prohibiting the dissemination of information facilitating
the procurement of an abortion. Although a statutory amendment had
mooted the facial overbreadth issue, the Court purposefully noted error
in the state court’s disposition of the standing issue.2371 Deeming the
underlying paid advertisement an unprotected form of speech, the state
court had applied traditional standing requirements and barred the de
fendant’s facial overbread th challenge since the statute constitutionally
could apply to him.2372 Noting that the advertisement, notwithstanding
its commercial aspects, was “pure speech,’’2373 the Supreme Court reaf
firmed the standing exception applicable in the first amendment area.23742375
In an admitted deviation from the standing guidelines enunciated by
the Supreme Court in Broadrick, the Seventh Circuit in United States v.
Ramsey2315 permitted a facial overbreadth challenge to the electronic sur
veillance procedures of the Omnibus Crime Control and Safe Streets Act
of 19 68,2376 even though the defendant did not allege that application of

The Supreme Court’s opinion in Broadrick u. Oklahoma suggests that as the regulated
behavior moves from pure speech toward conduct, the statute’s overbreadth must increase
in relation to the legitimate governmental ends before a facial attack will succeed. See 413
U.S. 601,615 (1973); cf. United States v. Brewster, 506 F.2d 62, 78 (D.C. Cir. 1974) (degree
of possible overbreadth of prohibition against receipt of illegal gratuity insubstantial in
face of statute’s legitimate sweep).
2368. See Civil Serv. Comm. v. Letter Carriers, 413 U.S. 548, 571 (1973) (court must at
tempt to construe federal statute to comport with Constitution); Gooding v. Wilson, 405
U.S. 518, 522 (1972) (federal courts must look to authoritative state court construction in
determining statute’s overbreadth). See also Wiegand v. Seaver, 504 F.2d 303, 305 (5th
Cir. 1974), cert, denied, 421 U.S. 924 (1975) (breach of peace statute invalidated where
limiting construction of state court inadequate to remove constitutional infringement).
2369. See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 610-12 (1973); Gooding v. Wilson,
405 U.S. 518,520-21(1972); Dombrowski v. Pfister, 380 U.S. 479,486-87(1965).
2370. _ U.S. _, 95 S. Ct. 2222 (1975).
2371. Id. at _, 95 S. Ct. at 2230.
2372. Id.; see 213 Va. 191,198, 191 S.E.2d 173, 177-78 (1972).
2373. Id.
2374. Id. at_ , 95 S. Ct. at 2229-30. The Court reversed the state conviction, finding
that the statute infringed upon Bigelow’s own first amendment interests. Id. at_ , 95 S.
Ct. at 2236.
2375. 503 F.2d 524 (7th Cir. 1974).
2376. Pub. L. No. 90-351, 82 Stat. 197 (codified in scattered sections of titles 5,18 & 42
U.S.C.).
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the statute infringed upon his constitutional rights.2377 Although noting
that the defendant lacked standing under traditional requirements, to
which the courts must strictly adhere, the court deemed Berger v. New
York2378 the controlling precedent.2379 That decision granted a defendant
whose constitutional rights arguably were violated standing to challenge
an electronic eavesdropping statute on its face, rather than as applied.2380
In granting standing, the court referred to the apparent inconsistency
between Berger and Broadrick and established the rudiments of a fourth
amendment exception to the traditional standing test.2381
The Supreme Court in Bigelow reinforced the pronouncement in
Broadrick that to maintain a facial statutory challenge successfully, a
defendant also must show that the statute is substantially overbroad,
particularly if it attempts to regulate conduct;2382 circuit courts this term
have upheld such challenges, however, without attempting to determine
the substantiality of a statute’s overbreadth.2383 Moreover, in decisions
rejecting facial overbreadth challenges, courts this term have avoided
evaluating the substantiality of the alleged overbreadth by narrowly con
struing the statute.2384

Political Contributions.
In reconciling statutory regulation of
electoral campaigns with constitutionally protected interests, courts
have been forced to measure the first amendment implications of

2377. 503 F.2d at 526,529-30.
2378. 388 U.S. 41 (1967).
2379. 503 F.2d at 529-30.
2380. 388 U.S. at 55. The court in Ramsey felt compelled to follow Berger since it had
not been overruled by Broadrick and was not distinguishable from the case at bar. 503
F.2dat 529-30.
2381. The court’s holding should be limited to challenges to electronic eavesdropping
and wiretap statutes since eavesdropping, with its possible chilling effect on speech, is
more akin to the types of government restrictions that a defendant may challenge under
the recognized first amendment exception than is the garden variety search and seizure.
Cf. Note, The Supreme Court—1966 Term, 81 Harv. L. Rev. 69, 188 (1967) (first
amendment may allow court to determine constitutionality of eavesdropping statute on its
face, not as applied, the usual standard of review, because of possible chilling effect on
privacy).
2382. Bigelow v. Virginia,_ U.S______ , 95 S. Ct. 2222,2230 (1975).
2383. See Squire v. Pace, 516 F.2d 240, 241 (4th Cir. 1975) (per curiam) (disorderly
conduct statute that potentially inhibits protected speech invalidated as overbroad);
Wiegand v. Seaver, 504 F.2d 303, 307 (5th Cir. 1974), cert, denied, 421 U.S. 924 (1975)
(Florida disorderly conduct statute that potentially inhibits free speech found facially
overbroad).
2384. See United States v. Irving, 509 F.2d 1325, 1329-30 (5th Cir. 1975) (court nar
rowly construed federal air piracy statute to proscribe conveying false information only
where there is real and immediate threat of disrupting air service); cf. Big Eagle v. Andera,
508 F.2d 1293, 1296 (8th Cir. 1975) (case remanded for evidentiary hearing on trial court’s
construction of disorderly conduct statute).
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campaign financing, reporting, disclosure, and other requirements.2385 jn
United States v. Finance Committee to Re-elect the President2™* the
defendant election committee argued that the Federal Election
Campaign Act of 1971 provisions requiring disclosure of all persons who
contribute more than $100 in a year to a candidate for federal office2387
infringe upon first amendment rights by chilling the potential
contributors’ freedom of association.2388 Finding no showing of an actual
chilling effect on first amendment rights,2389 the District of Columbia
Circuit rejected the constitutional attack because the Supreme Court has
upheld the governmental objective of seeking disclosure of campaign and
lobbying contributions.2390 Moreover, the court observed that where a
statute such as the predecessor to the Federal Election Campaign Act
has withstood legal challenges for an extended period of time, lower
courts should not declare the statute or its progeny unconstitutional;
that initiative should come from the Supreme Court.2391
The District of Columbia Circuit also has upheld certain contribution
limits imposed by the Federal Election Campaign Act Amendments of
19742392 in the face of a challenge asserting infringement in rights of
association, speech, and petition.2393 Since the 1974 Amendments
expressly provide for expeditious judicial consideration, including direct
review by appeal to the Supreme Court, of the constitutionality of certain
2385. See generally Ferman, Congressional Controls on Campaign Financing: An Ex
pansion or Contraction of the First Amendment, 22 Am. U.L. Rev. 1 (1972); Redish, Cam
paign Spending Laws and the First Amendment, 46 N.Y.U.L. Rev. 900(1971).
2386. 507 F.2d 1194 (D.C.Cir. 1974).
2387. §§ 304(a), (b), 2 U.S.C. §§ 434(a), (b) (Supp. Ill, 1973), as amended, Federal
Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 204,88 Stat. 1276.
2388. 507 F.2dat 1199.
2389. Id. at 1199-1200. The Supreme Court consistently has required a showing of
actual chilling effect on first amendment rights to support a first amendment attack.
Compare California Banker’s Ass’n v. Shultz, 416 U.S. 21, 55-56 (1974) (absent factual
showing of chill of right of association from requirements of Bank Secrecy Act, first
amendment challenge premature) witÀ NAACP v. Alabama, 357 U.S. 449, 462-63 (1958)
(claim of chilling of first amendment rights adjudicated where uncontroverted showing
that revelation of NAACP membership has in the past exposed members to personal and
economic adversity).
2390. 507 F.2d at 1200-02; see United States v. Harriss, 347 U.S. 612, 625-26 (1954)
(constitutionality of Federal Regulation of Lobbying Act requiring disclosure of contribu
tions for lobbying upheld); Burroughs & Cannon v. United States, 290 U.S. 534,545 ( 1934)
(Federal Corrupt Practices Act, now repealed, requiring disclosure of political contribu
tions of $100 or more upheld).
2391. 507 F.2d at 1200, citing United Federation of Postal Clerks v. Blount, 325 F.
Supp. 879, 886 (D.D.C.) (three-judge court), affd, 404 U.S. 802 (1971) (Wright, J.,
concurring) (in light of longstanding approval of federal employee anti-strike law, lower
federal courts should leave to Supreme Court decision whether such law unconstitutional).
2392. Pub. L. No. 93-443, § 101, 88 Stat. 1263, amending 18 U.S.C. § 608 (Supp. Ill,
1973).
2393. See Buckley v. Valeo, 519 F.2d 821 (D.C. Cir. 197$) (per curiam) (en banc),
jurisdiction noted,_ U.S___ , 96 S. Ct. 32 ( 1975).
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provisions in both the Act and its amendments,2394 the Supreme Court
already has noted jurisdiction over Buckley239* and should render an
authoritative ruling on the statute’s constitutionality in the upcoming
term.
In United States v. Brewster2396 the District of Columbia Circuit faced
a first amendment challenge to the federal statute prohibiting a public
official from receiving a bribe or illegal gratuity.2397 The defendant, a
former United States Senator, alleged that the statute was uncon
stitutionally vague and overbroad since it could preclude legitimate
campaign contributions, a political associational activity that the first
amendment protects.2398 In upholding the statute, the court found that
not only was the statute constitutional as applied to Brewster since the
jury could have found he received an illegal gratuity,2399 but also that it
withstood facial challenge since it regulates conduct, not speech, and any
insubstantial degree of overbreadth could not condemn it in the face of its
plainly legitimate sweep.2400

Obscenity.
The Supreme Court thus far has not confronted
squarely the issue of whether the courts should apply retroactively the
current obscenity test, as enunciated in Miller v. California. 2401 Although
the Court did state in Hamling v. United States2402 that any
constitutional principle enunciated in Miller that would benefit litigants
must apply in a case in which judgment was not final when the law
changed,2403 there has been much litigation this term in the circuits on the

2394. Pub. L. No. 93-443, § 315,88 Stat. 1285 (1974).
2395. _U.S._,96 S. Ct. 32 (1975).
2396. 506 F.2d62 (D.C. Cir. 1974).
2397. 18 U.S.C. § 201(c)( 1) (1970) (receipt of bribe by public official to influence his per
forming official act); id. § 201(g) (receipt of gratuity for official act performed or to be per
formed).
2398. 506 F.2d at 76-78.
2399. Id. at 77-78.
2400. Id. at 78, citing Parker v. Levy, 417 U.S. 733 (1974). The court found that the
statute covered a range of easily identifiable and constitutionally proscribable conduct and
that the asserted first amendment infringements were at best marginal. Id. at 76.
2401. 413 U.S. 15 (1973). The Miller decision established a three-prong test for de
termining obscenity: whether the average person applying contemporary community
standards would find that the work, taken as a whole, appeals to the prurient interest;
whether the work depicts or describes, in a patently offensive way, sexual conduct spe
cifically defined as obscene by the applicable state law; and whether the work, taken as a
whole, lacks serious literary, artistic, political, or scientific value. Id. at 24.
2402. 418 U.S. 87 (1974).
2403. Id. at 102. Compare United States v. Dachsteiner, 518 F.2d 20, 21 (9th Cir. 1974)
(defendant whose appeal was pending at time of Miller entitled to benefit of new
standards) and Huffman v. United States, 502 F.2d 419, 423-24 (D.C. Cir. 1974) (where
appellate opinion stayed pending Miller decision, hard-core pornography determined by
reference to Miller standard) with United States v. Alexander, 498 F.2d 934, 935 (2d Cir.
1974) (defendant whose conviction was final prior to Miller not entitled to new trial).
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issue of full retroactivity.2404*Two circuits this term reversed the convic
tions of defendants who allegedly committed offenses prior to Miller but
were tried according to the Miller standard. In United States v.
Jacobs2A0S the Ninth Circuit determined that retroactive application of
the Miller test violated the constitutional prohibition against ex post
facto laws.2406 Viewing Miller as expanding the area of potential criminal
liability, the court reasoned that the defendant could not have received
the notice required by due process if the Miller standard were applied.24072408
In United States v. Wasserman2406 the Fifth Circuit found no explicit ex
post facto violation but reversed based on the policy considerations
underlying the constitutional ex post facto prohibition.2409 The Fifth
Circuit disagreed with the Ninth Circuit’s determination in Jacobs that
retroactive application of the Miller standard violates due process;

2404. See, e.g., United States v. Henson, 513 F.2d 156, 157-58 (9th Cir. 1975); United
States v. Wasserman, 504 F.2d 1012,1013 (5th Cir. 1974); United States v. Alexander, 498
F.2d 934, 935 (2d Cir. 1974). See also McKinney v. Parsons, 513 F.2d 264 ( 5th Cir. 1975).
Reviewing a federal habeas corpus petition of a state prisoner convicted prior to Miller, the
Fifth Circuit in McKinney denied relief, finding the materials in question obscene under
the Roth-Memoirs test. Id. at 266,267-68. The court avoided deciding whether a pre-Miller
conviction that violated the Roth-Memoirs test could be sustained under the Miller test,
but did rule that a state defendant whose conviction was final prior to Miller was entitled
to any benefit accruing from Miller or subsequent decisions. Id. at 268. Compare Amato v.
Divine, 496 F.2d 441, 443 (7th Cir.) (per curiam), vacated on other grounds, 419 U.S. 1014
(1974) (habeas corpus petition for relief from pre-Miller conviction considered solely on
basis of Miller) with United States v. Alexander, 498 F.2d 934, 935 (2d Cir. 1974) (court
need not reconsider convictions final prior to Miller in light of Miller on petition to vacate
conviction).
2406. Id. at 566; see U.S.Const. art. I, § 9. The defendant in Jacobs was indicted, tried,
and convicted after Miller for knowingly receiving an obscene film transported in inter
state commerce. The court instructed the jury according to the Miller standard of ob
scenity rather than the previous Roth-Memoirs definition applicable at the time the
alleged offense took place. 513 F.2d at 565; see Memoirs v. Massachusetts, 383 U.S. 413,
418-19 (1966) (plurality opinion); Roth v. United States, 354 U.S. 476, 489-90 (1957). The
more liberal Roth-Memoirs test required that: the dominant theme of the material, taken
as a whole, appeals to a prurient interest in sex; the material be patently offensive because
it affronted contemporary community standards relating to the description or repre
sentation of sexual matter; and the material be utterly without redeeming social value. 383
U.S. at 418; see Circuits Note: 1971-1972 Term 563 n.2177.
2407. 513 F.2d at 566; see Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964) (retro
active application of unforseeable judicial enlargement of criminal statute operates as ex
post facto law).
2408. 504 F.2d 1012 (5th Cir. 1974).
2409. Id. at 1018. The defendants were indicted for mailing obscene material prior to
Miller but were tried and convicted after the Miller decision. Id. at 1013-14. Although
deeming the ex post facto prohibition in the Constitution directed only to legislation, not
judicial interpretations, the court nonetheless found it qndesirable to apply judicial
statutory construction so as to punish individuals for acts not within the reach of a
criminal statute at the time they were performed. Id. at 1015; cf. United States v. Hill, 500
F.2d 733, 737-38 (5th Cir. 1974) (trial court’s instruction giving benefit of both Miller and
Roth-Memoirs tests avoided ex post facto claim).
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rather, the court viewed the issue as one of appropriateness, not
constitutional necessity.2410 Confronted with the same problem of the
retroactivity of the Miller standard, the Eighth Circuit has approved a
more practical approach. If the defendant may elect the applicable
standard of obscenity in a prosecution for conduct prior to the Miller
decision and he exercises that election, he cannot claim on appeal that the
court used the wrong test.2411
The District of Columbia Circuit this term disposed of several cases in
which a court had withheld final judgment pending resolution of Miller
and subsequent decisions.2412 In Huffman v. United States24'3 the court
reversed its prior affirmance of a conviction for distributing obscene
materials, expressing doubt that the material in question was the type of
hard-core pornography that violated the Miller standard.2414 The court
noted that since the trial judge had not instructed the jury to determine
whether the material depicted sexual conduct to the point of patent
offensiveness, the requirements enunciated by the Supreme Court in
Miller remained unsatisfied.2415 The court also found that the statute
Huffman allegedly had violated failed to define specifically the pro
hibited conduct as required by the Miller decision.2416

2410. 504 F.2d at 1014-16. The court held retroactive application “inappropriate
without substantial justification” outweighing ex post facto considerations and found no
such justification in the facts before it. Id. at 1016.
2411. See United States v. Friedman, 506 F.2d 511, 513 n.l, 515 (8th Cir. 1974), cert,
denied, 421 U.S. 1004 (1975) (application of Roth-Memoirs test to pre-M/ZZer conduct at de
fendant’s request not error).
2412. See United States v. Womack, 509 F.2d 368 (D.C. Cir. 1974),cert, denied, 422 U.S.
1022 (1975); Huffman v. United States, 502 F.2d 419 (D.C. Cir. 1974); United States v.
Pryba, 502 F.2d 391 (D.C. Cir. 1974), cert, denied, 419 U.S. 1127 (1975). Several circuits
similarly resolved four cases remanded by the Supreme Court for reconsideration in light
of Miller. See Miller v. United States, 507 F.2d 1100, 1101 (9th Cir. 1974) (per curiam)
(convictions for mailing and transporting obscene matter reaffirmed); United States v.
Harding, 507 F.2d 294, 298 (10th Cir. 1974), cert, denied, 420 U.S. 997 (1975) (conviction
for receiving obscene materials transported in interstate commerce reaffirmed); United
States v. Miller, 505 F.2d 1247, 1248 (9th Cir. 1974) (per curiam) (convictions for mailing
obscene matter reaffirmed); United States v. Gower, 503 F.2d 189, 192 (D.C. Cir. 1974)
(per curiam) (conviction for possession and sale of obscene photographs and films re
affirmed).
2413. 502 F.2d 419 (D.C. Cir. 1974).
2414. Id. at 423-24; see D.C. Code § 22-2001 (1973) (distribution of obscene, indecent, or
filthy writing, picture, etc., prohibited). Compare Huffman v. United States, supra at 423
(lesbian pictures that did not include depiction of ultimate sexual act not sufficiently hard
core) with United States v. Womack, 509 F.2d 368, 383-84 (D.C. Cir. 1974), cert, denied,
422 U.S. 1022 (1975) (magazine depicting sexual activity between adolescent boys suffi
ciently hard-core) and United States v. Pryba, 502 F.2d 391, 396 n.25 (D.C. Cir. 1974), cert,
denied, 419 U.S. 1127 (1975) (films depicting homosexual and heterosexual activity hard
core under Miller).
2415. 502 F.2d at 424; see Miller v. California, 413 U.S. 15,24 (1973).
2416. 502 F.2d at 422; see Miller v. California, 413 U.S. 15, 27 (1973); United States v.
Gower, 503 F.2d 189,191 (D.C. Cir. 1974) (per curiam) (limiting construction of nonspecific
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In Stanley v. Georgia2"1 the Supreme Court declared that statutes pro
scribing the mere private, noncommercial possession of obscene
materials are unconstitutional because they infringe on first amendment
rights.2417
2418 Faced with a first amendment challenge to statutes that ef
fectively prohibit an adult from consensually receiving or disseminating
obscene materials through interstate commerce for private use,2419 the
District of Columbia Circuit this term refused to extend the Stanley
holding to the private, noncommercial transfer of obscene materials be
tween consenting adults.2420 The court limited application of Stanley
strictly to private possession within the home and found it did not
authorize dissemination of any kind.2421
The Supreme Court in Miller v. California2"2 rejected the approach of
applying national standards to obscenity determinations, instead
defining the standard as one of an average person applying
“contemporary community standards.”2423 The evaluation of allegedly
statute involved in Huffman may make it applicable to similar facts in future); Amato v.
Divine, 496 F.2d 441, 443-44 (7th Cir. 1974) (per curiam), vacated, 419 U.S. 1014 (1974)
(state statute proscribing sale of “lewd, obscene or indecent” materials does not meet
Miller specificity requirement and is unconstitutionally vague; vacated and remanded for
reconsideration in light ot Handing). In other cases, courts have found obscenity statutes
sufficiently specific to satisfy the Miller requirement. See United States v. Womack, 509
F.2d 368, 383-84 (D.C. Cir. 1974), cert, denied, 422 U.S. 1022 (1975) (statutes proscribing
mailing obscene matter and the interstate transportation of obscene matter sufficiently
specific); Smith v. United States, 505 F.2d 824, 826-28 (6th Cir. 1974) (interstate trans
portation of obscene material statute previously construed met Miller specificity require
ment); cf. United States v. Friedman, 506 F.2d5U, 514-15 (8th Cir. 1974),cert, denied, 421
U.S. 1004 (1975) (lack of specificity in federal obscenity statutes presents no barrier to
prosecution since courts construe such statutes to apply only to that which is obscene
under prevailing obscenity guideline). See also United States v. Nu-Triumph, Inc., 500
F.2d 594, 596 (9th Cir. 1974) (probation condition that corporation not engage in dis
tribution of pornographic material does not impinge on first amendment liberties to imper
missible extent; attack on specificity of condition rejected).
2417. 394 U.S. 557 (1969).
2418. Id. at 559,565-68 (obscenity statutes may not reach into privacy of one’s home).
2419. 18 U.S.C.§ 1462 (1970); D.C. Code §22-2001(1973).
2420. United States v. Pryba, 502 F.2d 391, 408-09 (D.C. Cir. 1974), cert, denied, 419
U.S. 1127(1975).
2421. Id. at 407-10. The court found that recent Supreme Court pronouncements on ob
scenity do not immunize the possession of obscene material with intent to disseminate
simply because the intent is not commercially oriented or motivated. Id. at 408-09; see
United States v. Orito, 413 U.S. 139, 141-44 (1973) (prohibition of interstate trans
portation of obscene matter by private or commercial carriers for private use valid);
United States v. 12 200 Ft. Reels of Super 8mm. Film, 413 U.S. 123, 128-29 (1973)
(prohibition of importation of obscene material for private use upheld); United States v.
Reidel, 402 U.S. 351,354-56 (1971) (prohibition of use of mails for delivery of obscene mat
ter to willing adult recipients valid).
2422. 413 U.S. 15(1973).
2423. Id. at 31-32; see Hamling v. United States, 418 U.S. 87,104-07 (1974) (standards
in federal obscenity prosecution need not be national). See also United States v. 12 200-Ft.
Reels of Super 8mm. Film, 413 U.S. 123, 129-30 (1973) (Miller standards applicable to
federal legislation); United States v. Carter, 506 F.2d 1251, 1251-52 (6th Cir. 1974) (per
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obscene matter from the perspective of local versus national standards
generated frequent attention by the courts of appeals this term.2424 Two
cases in which district courts sitting in the Ninth Circuit had instructed
juries to apply a national standard to federal obscenity prosecutions
produced differing results in post-Miller appeals. In United States v.
Dachsteiner242* the Ninth Circuit found the instruction erroneous but
declined to overturn the conviction because the error did not materially
affect the jury’s deliberations.24262427
In contrast, the court of appeals in
United States v. Henson2421 found that the government’s attempt to
focus the jury’s attention on a less tolerant hypothetical national
standard and the court’s instructions on a national standard likely af
fected the jury’s deliberations and constituted prejudicial error.2428 The
court distinguished the nonprejudicial error inDachsteiner on the ground

curiam), cert, denied, 422 U.S. 1020 (1975) (federal obscenity statutes do not require
application of national standards); Smith v. United States, 505 F.2d 824, 828 (6th Cir.
1974) (same); cf. United States v. Wasserman, 504 F.2d 1012, 1016 (5th Cir. 1974)
(Government may request application of local community standards in federal obscenity
cases).
2424. See, e.g., McKinney v. Parsons, 513 F.2d 264,266,270 (5th Cir. 1975) (application
of community standard to prosecution for violation of city ordinance upheld); United
States v. Carter, 506 F.2d 1251,1251-52 (6th Cir. 1974) (per curiam), cert, denied, 422 U.S.
1020 (1975) (federal statute does not require application of national standard); United
States v. Friedman, 506 F.2d 511, 515 (8th Cir. 1974), cert, denied, 421 U.S. 1004 (1975)
(convictions upheld where defendant requested and received national standard
instruction); Smith v. United States, 505 F.2d 824,828 (6th Cir. 1974) (reference to “entire
nation’’ in instruction not prejudicial); United States v. Wasserman, 504 F.2d 1012,1016
(5th Cir. 1974) (reference to national standards in bill of particulars not binding in retrial);
United States v. Hill, 500 F.2d 733, 739 (5th Cir. 1974), cert, denied, 420 U.S. 952 (1975)
(community standard in federal prosecution not necessarily determined by state law
definition of obscenity).
2425. 518 F.2d20 (9thCir. 1974).
2426. Id. at 22 (court found no evidence that jury could have accepted assertion that
relevant community standard was more tolerant than national standard); see Smith v.
United States, 505 F.2d 824, 828 (6th Cir. 1974) (defendants not materially prejudiced by
reference to “entire nation” in federal obscenity instruction). Reversal is required only if
excision of instruction references to the “nation as a whole” probably would materially af
fect the deliberations of the jury. See Hamling v. United States, 418 U.S. 87,108 ( 1974).
2427. 513 F.2d 156 (9th Cir. 1975).
2428. Id. at 157-58. The Government introduced expert testimony demonstrating that
the materials in question substantially exceeded acceptable national standards of sexual
candor. Id.
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that in Henson there was trial testimony indicating a material difference
between a national and local standard of obscenity.2429
Several cases decided this term followed the Supreme Court’s
suggestions that expert testimony on the obscenity question is unneces
sary when the allegedly obscene material is placed in evidence2430 and
that the only scienter required for a federal obscenity conviction is
general knowledge of the character and contents of the material.2431 The
District of Columbia Circuit followed an earlier Supreme Court decision
in holding that a defendant has no absolute right to a pre-seizure ad
versary hearing for the purpose of determining obscenity where a limited
quantity of allegedly obscene matter is seized pursuant to a search war
rant for evidentiary use in a criminal prosecution.2432
Religion, Press, and Political Expression.
Criminal appellants
asserted various first amendment rights this term in challenging enforce
ment of statutes and judicial actions. In Bigelow v. Virginia2433 the
2429. Id. at 158. The court expressed no opinion as to whether a local standard in this
case would tolerate more sexual explicitness than a national standard, holding only that
reversal was justified since the Government may have convinced the jury of the veracity of
that premise.
2430. See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 56 (1973) (films introduced);
McKinney v. Parsons, 513 F.2d 264, 266-67 & n.3 (5th Cir. 1975) (sufficient that only
alleged obscene material introduced as evidence); United States v. Hill, 500 F.2d 733, 740
(5th Cir. 1974), cert, denied, 420 U.S. 952 (1975) (623 reels of film placed in evidence). The
Supreme Court has not decided whether expert testimony is required when the material
appeals to deviant groups and the trier of fact cannot adequately ascertain whether the
material appeals to the prurient interest of any such group. Paris Adult Theatre I v.
Slayton, supra at 56 n.6; see United States v. Hill, supra at 740 (expert testimony not
required on ground that materials involve deviant sexual conduct beyond common
knowledge or full understanding of average person).
2431. See Hamling v. United States, 418 U.S. 87, 123 (1974) (defendant properly
convicted for mailing illustrated brochure advertising illustrated copy of government
report on pornography); United States v. Friedman, 506 F.2d 511, 516-17 (8th Cir. 1974),
cert, denied, 421 U.S. 1004 (1975) (Government need not show defendants knew contents
of magazines were legally obscene); United States v. Hill, 500 F.2d 733,740 (5th Cir. 1974),
cert, denied, 420 U.S. 952 (1975) (sufficient that defendant had general knowledge of films’
sexual orientation).
2432. United States v. Pryba, 502 F.2d 391, 405-06 (D.C. Cir. 1974), cert, denied, 419
U.S. 1127 (1975); see Heller v. New York, 413 U.S. 483, 490-91 (1973) (preseizure
adversary hearing not required if limited quantity seized for evidentiary purposes upon
valid warrant and seizure followed by prompt adjudication of obscenity issue). The court
in Pryba did not consider the small scale evidentiary seizure prior to a determination of ob
scenity violative of the first amendment. 502 F.2d at 405; see Heller v. New York, supra at
490-91 (dictum) (prior judicial determination of obscenity in adversary proceeding
essential where large quantity of expressive matter seized for destruction). The court also
noted that the warrant procedure itself helps protect first amendment values otherwise
protected by the adversary hearing. 502 F.2d at 405-06; cf. United States v. Gower, 503
F.2d 189,192 (D.C. Cir. 1974) (per curiam) (material seized in area beyond scope of warrant
presents substantial first amendment question).
2433. —U.S__ _ 95 S. Ct. 2222 (1975).
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Supreme Court heard a first amendment challenge to a Virginia statute
proscribing the dissemination of information that would facilitate
procuring an abortion. The state had convicted a newspaper editor under
the statute for printing an advertisement for an abortion referral
agency.2434 In reversing the state court’s finding that the advertisement
was commercial and not entitled to first amendment protection, the
Court ruled that the advertisement, notwithstanding its commercial as
pects, fell within the scope of protected expression.2435 The advertisement
was entitled to first amendment protection because it contained factual
material of clear public interest concerning an activity of constitutional
import.2436
The Third Circuit in United States v. Schiavo,2“1 sitting en banc, re
viewed a claim that a judicial gag order infringed on the freedom of the
press but avoided the first amendment issue by ruling that the order was
procedurally deficient.24382439
2440
Three concurring judges criticized the
majority’s opinion, reasoning that constitutional considerations of pro
viding adequate protection to speech and press freedom dictate a more
comprehensive procedure than that provided by the majority.243’
Confronted with a similar conflict between first amendment rights and
the need for efficient administration of justice, the Ninth Circuit held in
In re Lewis2“0 that freedom of the press does not give a radio station
manager an absolute privilege to refuse to comply with a subpoena duces
tecum; the manager has no privilege whatsoever to refuse to comply with
a subpoena for materials pertinent to a federal investigation conducted in
good faith.2441
2434. Bigelow v. Commonwealth, 213 Va. 191, 198, 191 S.E.2d 173,177-78 (1972), affd
on remand from S. Ct., 214 Va. 341,200 S.E.2d 680 (1973) (per curiam).
2435. —U.S. at_,95 S. Ct. at 2231.
2436. Id. at _, 95 S. Ct. at 2232-33; see Roe v. Wade, 410 U.S. 113, 152-54 (1973)
(qualified right to abortion based on constitutional right of privacy). Rejecting the con
tention that an advertisement falls outside the scope of first amendment protection, the
Court looked to whether the abortion referral advertisement served public as well as com
mercial interests and concluded that it did
U.S. at , 95 S. Ct. at 2230-33.
2437. 504 F.2d 1 (3d Cir.) (en banc), cert, denied, 419 U.S. 1096(1974).
2438. Id. at 6-9. Several members of the press challenged the trial court’s oral silence
order on th ? ground that it contravened the guarantee of freedom of the press from govern
mental restraint. Id. at 6. The Third Circuit held that the trial court should have vacated
the oral order, held a prompt hearing after notice to the press, and if a silence order was
deemed justified, reduced such order to writing. Id. at 8.
2439. 504 F.2d at 12-15 (Adams, J., with Gibbons & Garth, JJ., concurring). The
concurring judges suggested that the first amendment requires a procedure incorporating
adequate notice, an adversary hearing, particularized findings supporting restraint, the
possible use of testimony, full consideration of less drastic alternatives, and may require
an explicit and narrowly drawn order. Id. at 14.
2440. 517 F.2d 236 (9th Cir. 1975) (per curiam).
2441. Id. at 238; see Branzburg v. Hayes, 408 U.S. 665, 692, 707-08 & n.41 (1972) (first
amendment affords reporter limited protection against need to disclose news sources
where grand jury investigation instituted or conducted in bad faith or harasses press by
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In United States v. Snider2442 the defendant, a Quaker, raised first
amendment objections both to his conviction for willfully supplying his
employer with false tax information2443 and to criminal contempt
citations issued for his persistent refusal to rise as the judge entered the
courtroom.2444 Although the Fourth Circuit did not decide the freedom of
religion issues, choosing instead to reverse the convictions on other
grounds,2445 it did express doubt on the constitutionality of punishing a
defendant who refuses to rise in court because of religious belief or
conscience.2446 Reasoning that the rising requirement apparently requires
one to adopt an “attitude of mind,”2447 the court concluded that
construing a criminal contempt statute to proscribe a refusal to rise,
which constitutes symbolic speech, presents a serious constitutional
question.2448
Symbolic conduct amounting to expression falls within the purview of
the first amendment. As two decisions this term demonstrate, however,
disrupting reporter’s relationship with news sources); In re Lewis 1,501 F.2d 418,423 (9th
Cir. 1974) (per curiam) (grand jury requests for information for legitimate law enforce
ment, not to harass press, must be honored).
In determining the scope of the station manager’s privilege to withhold information
from the grand jury, the court considered a state shield statute but held that federal
common law controls. 517 F.2d at 237; see Cal. Evid. Code § 1070 (West Supp. 1975)
(prohibits contempt conviction of newsman who refuses to disclose either source of
information or any unpublished information).
2442. 502 F.2d 645 (4th Cir. 1974).
2443. Id. at 647-48. Defendant claimed three billion dependents on his withholding
allowance certificate, asserting that he felt responsibile for this number of fellow humans
all over the world and that his religious beliefs precluded him from supporting any military
activities designed to reduce that number. Id.; see 26 U.S.C. § 7205 ( 1970) (prohibition of
taxpayer supplying false or fraudulent information to employer). See also Rosenfeld v.
Rumble, 515 F.2d 499, 500 (1st Cir. 1975) (Navy need not discharge on conscientious
objector grounds officer willing to bear arms only against invader bent on exterminating
all Jews); United States v. Baechler, 509 F.2d 13, 15 (4th Cir. 1974) (per curiam), cert,
denied, 421 U.S. 993 (1975) (insistence upon registration as prerequisite to claim for
conscientious objector exemption not infringement on rights of religious freedom).
2444. 502 F.2d at 648.
2445. Id. at 656-60 (conviction vacated where jury instruction on “false or fraudulent’’
information prejudicial and evidence insufficient to support second trial). In reviewing the
contempt convictions, the court found that the federal statute did not reach conduct that
fails to obstruct the administration of justice. Id. at 658-60.
2446. Id. at 659-60. Other circuits have found the failure to rise at the start and adjourn
ment of court sessions for whatever reason sufficient ground for criminal contempt. See,
e.g., In re Chase, 468 F.2d 128, 129-36 (7th Cir. 1972) (refusal to rise for religious reasons
contumacious); Comstock v. United States, 419 F.2d 1128,1131 (9th Cir. 1969) (contempt
for refusal to rise as protest against conviction on another charge); United States ex ret
Robson v. Malone, 412 F.2d 848, 849-50 (7th Cir. 1969) (per curiam) (spectator held in
contempt for refusing to rise to protest court’s administration of justice).
2447. 502 F.2d at 660; see West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624,
633 (1943) (flag salute statute unconstitutional because it forces affirmation of political
belief).
2448. 502 F.2d at 660.
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the extent of protection accorded such conduct often turns on the govern
mental purpose in restricting it. In Cline v. Rockingham County Superior
Court2449 the First Circuit held that a state cannot use an improper flag
use statute2450 constitutionally to convict a young man who publicly dis
played a United States flag with a superimposed peace symbol.245 1
Finding the display of the flag an expression of personal feelings on war
in general and the Vietnam war in particular, the court held such expres
sion protected by the first amendment in light of the state’s failure to
demonstrate impairment of any legitimate governmental interest.2452 By
contrast, in United States v. Goeltz24^ the Tenth Circuit upheld a federal
statute prohibiting the unauthorized possession of official government
insignia against a first amendment attack by tax protesters who had
printed facsimile Internal Revenue Service seizure notices to be placed
on otherwise unencumbered property in order to provoke citizen out
cries against the Internal Revenue Service.2454The court ruled that defen
dant’s conduct did not constitute protected expression and also noted
that any restriction on protected activity that resulted from the govern
ment’s power to lay and collect taxes2455 did not exceed that required to
further that proper governmental function.2456

Individual Privacy.
This term the District of Columbia Circuit
in Tarlton v. Saxbe, 2457 focused on the conflict between individual privacy
and the recordkeeping functions of the executive branch in considering a
pro se petition to expunge certain references to allegedly invalid arrests
and convictions.2458 While recognizing that a breach of the FBI’s duty to
2449. 502 F.2d 789 ( 1st Cir. 1974).
2450. N.H. Rev. Stat. Ann. § 573:2 (1955) (repealed 1973) (placement of inscription, de
sign, etc. on United States flag, or exhibition or display of such altered flag forbidden).
2451. 502 F.2d at 789-90.
2452. Id. at 791; see Spence v. Washington, 418 U.S. 405, 412-15 (1974) (per curiam)
(conviction for displaying flag upside down with peace symbol attached reversed because
protected expression did not significantly impair valid state interest). See generally
Circuits Note: 1973-1974 Term 647-48 & nn.2298-2305 (discussion of flag misuse cases).
2453. 513 F.2d 193 (10th Cir. 1975).
2454. Id. at 196-97; see 18 U.S.C. § 701 ( 1970).
2455. U.S. Const, art. I, § 8, cl. 1; id. amend. XVI.
2456. Id. at 197; see United States v. O’Brien, 391 U.S. 367,376-77 ( 1968) (government
prohibition against destroying Selective Service registration certificate justified since
within constitutional power, in furtherance of important interest in classifying and
conscripting manpower for military service unrelated to suppressing free expression, and
incidental restriction on freedoms no greater than essential to further that interest).
Prosecution of one tax protester this term resulted in a claim of selective prosecution for
asserting first amendment rights. See United States v. Oaks, 508 F.2d 1403,1404 (9th Cir.
1974) (in prosecution for tax fraud resulting from tax protest, sufficient facts alleged to
support evidentiary hearing on claim of discriminatory prosecution).
2457. 507 F.2d 1116 (D.C. Cir. 1974).
2458. Id. at 1120; see Menard v. Saxbe, 498 F.2d 1017, 1027-28 (D.C. Cir. 1974) (FBI
must expunge information from criminal records upon learning of its inaccuracy); Menard
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exercise reasonable care in safeguarding the accuracy of information it
maintains and disseminates might raise a due process claim,2459 the court
was not compelled to decide the constitutional question.2460 Rather, the
court remanded to the district court for a determination of the responsi
bility imposed upon the FBI by statute to maintain and disseminate
criminal records properly.2461
VAGUENESS

A statute proscribing conduct that a reasonable person could not fore
see as being prohibited fails to meet due process requirements and is void
under the vagueness doctrine.2462 In United States v. Mazurie24*3 the
Supreme Court this term rejected a vagueness attack on an ordinance
prohibiting the sale of alcoholic beverages in Indian country without first
obtaining a liquor license from the tribe.2464 Defendants, non-Indians who
v. Mitchell, 328 F. Supp. 718, 726-27 (D.D.C. 1971), rev'd on other grounds, 498 F.2d 1017
(1974) (court limited dissemination of criminal records to state law enforcement agencies
and the federal government). See also United States v. Linn, 513 F.2d 925, 927-28 (10th
Cir. 1975) (where neither arrest nor indictment suffer from constitutional infirmities,
acquittal does not compel expunging records of criminal arrest); Crow v. Kelley, 512 F.2d
752, 755 (8th Cir. 1975) (mandamus petition to compel expungement of FBI arrest and
conviction record on grounds of untruth and violation of due process denied where state
and local remedies not exhausted).
2459. 507 F.2d at 1123-24,1126. The court identified four bases underlying an FBI duty
of reasonable care: the statute authorizing maintenance of criminal records impliedly
creates a duty on the part of the FBI to avoid injury to innocent citizens through
dissemination of inaccurate information; absence of congressional intent authorizing the
FBI to libel and slander; permitting the FBI dissemination of inaccurate information
without precautions would restrict individual liberty without due process; and judicial
authority to remedy constitutional injuries. Id. at 1122-25; see 28 U.S.C. § 534 (1970).
2460. 507 F.2d at 1124.
2461. Id. at 1131. The court advised the lower court to pursue certain lines of inquiry:
whether arrest records without indication of disposition within a reasonable time should be
expunged; whether the FBI, upon challenge by a subject, should forward the inquiry to
local law enforcement agencies for comment; whether the forms used to acquire
information should be revised to require local authorities to follow-up with dispositions;
whether a right of access should be granted to subjects for the purpose of reviewing their
files for errors; and whether subjects should be able to require that the records indicate
certain information is challenged. Id. at 1129-30.
2462. See United States v. Harriss, 347 U.S. 612, 617 (1954). See generally Note, The
Void-For-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960). The
vagueness doctrine embodies the principles that a law must give a person of average
intelligence notice that his contemplated conduct is forbidden and must establish
reasonably clear guidelines for law enforcement officials and courts to prevent arbitrary
and discriminatory application of the law. See Smith v. Goguen, 415 U.S. 566, 572-73
(1974); Grayned v. City of Rockford, 408 U.S. 104,108-09(1972).
2463. 419 U.S. 544 (1975).
2464. Id. at 546; see 18 U.S.C. § 1161 (1970) (tribes authorized to regulate liquor es
tablishments within reservation); 37 Fed. Reg. 1253-54 (Jan. 27,1972) (retail liquor outlets
within Wind River reservation required to obtain both tribal and state liquor licenses).

552

The Georgetown Law Journal

[Vol. 64:167

live within the Wind River Reservation and who operated a liquor es
tablishment after being denied a tribal license, claimed that the statute
was unconstitutionally vague because it failed to define a “non-Indian
community,” in which the statute did not govern sales.2465 Applying the
traditional vagueness test, the Court held the statute’s language suffi
cient to inform a man of average intelligence in the defendant’s situation
that his conduct was proscribed.2466
Circuit courts this term upheld a wide array of federal statutes
challenged on vagueness grounds.24672468
The Ninth Circuit found federal
statutes facially vague, however, in United States v. Diaz2'™ and United
2465. 419 U.S. at 549-50.
2466. Id. at 553. The evidence established that 170 of the 212 families living within a 20
square mile area of defendant’s bar were Indian, that the state school serving the district
had an enrollment of 243 students, 223 of whom were Indian, and that the Mazuries could
differentiate between Indians and non-Indians based on their own experience. Id. at 551.
2467. See United States v. Brookshire, 514 F.2d 786,788 (10th Cir. 1975) (prohibition of
misapplying bank funds under 18 U.S.C. § 656); United States v. Goeltz, 513 F.2d 193,
196-97 ( 10th Cir. 1975) (prohibition of unauthorized possession of official insignia under 18
U.S.C. § 701); United States v. Irving, 509 F.2d 1325,1331 (5th Cir. 1975) (prohibition of
communication of false information concerning air piracy attempts under 49 U.S.C. §
1472(m)(l)); United States v. Lee, 509 F.2d 645, 646-47 (2d Cir. 1975) (per curiam)
(prohibition of giving false testimony before federal grand jury under 18 U.S.C. § 1623);
United States v. Martinez, 507 F.2d 58, 59-60 ( 10th Cir. 1974) (prohibition of possession of
controlled substance with intent to distribute under 21 U.S.C. § 841(a)(1)); United States
v. Sperling, 506 F.2d 1323, 1343 (2d Cir. 1974), cert, denied, 420 U.S. 962 (1975)
(prohibition of engagement in continuing criminal enterprise involving hard narcotics
under 21 U.S.C. § 848); United States v. Brewster, 506 F.2d 62, 76-77 (D.C. Cir. 1974)
(prohibition of receipt of illegal gratuity by public official under 18 U.S.C. § 201(g));
United States v. Willis, 505 F.2d 748, 749 (9th Cir. 1974) (per curiam), cert, denied, 420
U.S. 963 (1975) (prohibition of acquisition of firearms by knowingly making false state
ment under 18 U.S.C. § 922(a)(6)); United States v. Pamess, 503 F.2d 430,440-42 (2d Cir.
1974), cert, denied, 421 U.S. 948 (1975) (prohibition of acquisition through racketeering of
interest in enterprise affecting interstate or foreign commerce under 18 U.S.C. § 1962(b));
United States v. Cappetto, 502 F.2d 1351, 1357-58 (7th Cir. 1974), cert, denied, 420 U.S.
925 (1975) (civil remedies provision of racketeering statutes, 18 U.S.C. § 1964); United
States v. Kowalski, 502 F.2d 203, 205 (7th Cir.1974), cert, denied, 420 U.S. 976 (1975)
(prohibition of unlicensed person from engaging in business of importing, manufacturing,
or dealing in firearms under 18 U.S.C. § 922(a)(1)); United States v. Cantu, 501 F.2d 1019,
1021 (7th Cir. 1972) (prohibition of unlawful transporting of aliens under 8 U.S.C. § 1324);
United States v. Pommerening, 500 F.2d 92, 97 (10th Cir.), cert, denied, 419 U.S. 1088
(1974) (forbidding of bribery of public official under 18 U.S.C. § 201(b)); cf. United States
v. Klugman, 506 F.2d 1378, 1382 (8th Cir. 1974) (no need to question vagueness of pros
cription of carrying firearm during commission of felony under 18 U.S.C. § 924(c)(2) since
defendant’s sentence thereunder concurrent with that for other valid conviction).
In the only vagueness challenge of a federal criminal statute to reach the Supreme Court
this term, the Court upheld a provision of the Uniform Code of Military Justice providing
for court-martial of service-connected, noncapital federal offenses not enumerated in the
Code. McLucas v. DeChamplain, 421 U.S. 21, 32 (1975) (constitutionality of assimilative
crimes clause of article 134 reaffirmed).
2468. 499 F.2d 113 (9th Cir. 1974).
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States v. Powell.2"* In Diaz the court reversed a conviction for appro
priating objects of “antiquity” from government lands, finding that the
statute’s use of an undefined term of restricted usage did not provide the
defendant with notice that his conduct was proscribed.2469
2470 In Powell the
Ninth Circuit held the federal prohibition against mailing firearms
capable of concealment on the person2471 unconstitutionally vague
because it failed to delimit adequately the size of firearms barred from
the mails.2472
Even if a statute fails to specify clearly the conduct proscribed, the
courts may uphold it against void-for-vagueness challenges if a nar
rowing judicial construction has delimited the prohibited conduct to
meet the vagueness test.2473 The Fifth Circuit in McKinney v. Parsons2”4
considered whether it should apply a judicial construction rendering a
vague obscenity statute constitutionally acceptable in a habeas corpus
proceeding in which the petitioner sought relief from a conviction
finalized two years prior to the limiting construction.2475 The court denied
relief, interpreting the Supreme Court’s decision in Hamling v. United
2469. 501 F.2d 1136 (9th Cir. 1974) (percuriam).
2470. 499 F.2d at 115; see 16 U.S.C. § 433 (1970) (prohibiting appropriation of or injury
to historic or prehistoric ruins, monuments, or objects of antiquity situated on federal
lands).
2471. 18 U.S.C. § 1715 (1970) (pistols, revolvers, and other concealable firearms deemed
nonmailable).
2472. 501 F.2d at 1137. Although finding the statutory prohibition clear as it related to
mailing pistols and revolvers since there is recognition of their size, the court regarded
Congress’s failure to define other nonmailable firearms as having rendered the statute
impermissibly vague as to its proscription of other concealable firearms. Id.
Circuit courts also found two state statutes unconstitutionally vague. See Locke v.
Rose, 514 F.2d 570, 571-72 (6th Cir. 1975) (per curiam),petition for cert, filed, 43 U.S.L.W.
3626 (U.S. May 19, 1975) (No. 74-1451) (Tennessee’s crimes against nature statute held
unconstitutional for failing to provide adequate notice of proscribed conduct); Oxidine v.
Stahl, 508 F.2d 838 (4th Cir. 1974) (No. 73-2428, at 2) (per curiam) (unpublished opinion)
(North Carolina’s statute prohibiting contribution to delinquency of minor facially vague
where “delinquency” not defined).
2473. See, e.g., United States v. Friedman, 506 F.2d 511, 515 (8th Cir. 1974), cert,
denied, 421 U.S. 1004 ( 1975) (prior construction of federal obscenity statute incorporating
Supreme Court guidelines validates law); Smith v. United States, 505 F.2d 824, 826-28
(6th Cir. 1974) (same); United States v. Alexander, 498 F.2d 934, 936 (2d Cir. 1974) (prior
construction limiting federal obscenity statute to depiction of specific hard-core sexual
conduct renders law specific); cf. Big Eagle v. Andera, 508 F.2d 1293, 1296-97 (8th Cir.
1975) (per curiam) (remand of facial vagueness challenge to Indian disorderly conduct
statute for determination of tribal court enforcement and construction).
2474. 513 F.2d 264 (5th Cir. 1975).
2475. Id. at 268. The petitoner, convicted of violating a Birmingham, Alabama, ob
scenity ordinance, contended that the ordinance had not been construed authoritatively
prior to his conviction and was not facially limited to the type of specifically defined sexual
conduct proscribable under the Supreme Court guidelines in Miller v. California. Id. at
266; see 413 U.S. 15,24-25,27 (1973); notes 2401-2432 supra and accompany text.
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States2476 to preclude a vagueness challenge where the defendant’s
conduct is constitutionally proscribed under a limiting judicial
construction, even if that construction comes after the conviction.2477 The
court also noted that the statute, as interpreted at the time the defendant
was indicted, met the traditional vagueness guidelines because the
defendant should have known that the statute prohibited the conduct for
which he had been convicted.2478
The Third Circuit this term explored an issue closely related to that of
limiting judicial construction. In United States ex rel. Clark v.
Anderson2479 the court held that the due process clause prohibits a state
court that previously had found a state criminal statute uncon
stitutionally vague from reviving a superceded predecessor statute to
uphold an otherwise unconstitutional criminal conviction.2480 Apparently
signalling an end to application of Delaware’s revival doctrine2481 to
criminal cases, the court ruled that revival of a statute that has been
repealed or superceded prior to the time of the alleged criminal conduct
violates the due process notice requirement.2482 In dissent, Judge Adams
argued that the Delaware revival practice is not unlike the acceptable
practice of judicial narrowing of vague statutory language2483 and
accords with the protection afforded by the vagueness doctrine.2484
Under the vagueness doctrine, a statute that affects expression pro
tected by the first amendment must identify the proscribed conduct with

2476. 418 U.S. 87 (1974).
2477. 513 F.2d at 270. The court interpreted the Supreme Court’s vacation of the
Seventh Circuit’s decision in Amato v. Divine to mean that theHamling rule is applicable
to habeas corpus attacks on state statutes construed subsequent to conviction. Id. at 270;
see Amato v. Divine, 419 U.S. 1014 (1974), vacating 496 F.2d 441 (7th Cir. 1974) (per
curiam) (reversal under vagueness doctrine of conviction under statute prohibiting sale of
lewd, obscene, or indecent material despite post-conviction delimiting judicial construction
vacated in light of Hamling).
2478. 513 F.2d at 270.
2479. 502 F.2d 1080 (3d Cir. 1974).
2480. Id. at 1081. After finding a state statute unconstitutionally vague because it did
not define “embezzlement,” the state court revived the valid predecessor statute pursuant
to Delaware’s revival doctrine. Id.
2481. The revival doctrine empowers a court that finds the existing statute invalid to
revive the statute’s predecessor if the court determines such revival consistent with
legislative intent. Id. at 1081,1083.
2482. Id. at 1081.
2483. Id. at 1085(Adams, J., dissenting).
2484. Id. at 1087-90 (Adams, J., dissenting). Judge Adams reasoned that since the
petitioner knew of the reprehensible nature of his conduct, he had the subjective warning
that it was proscribed. The dissenter also observed that the state courts did not employ
the reviving practice in an arbitrary or discriminatory manner and that the practice does
not of itself inhibit the exercise of first amendment rights. Id. at 1088-90 (Adams, J.,
dissenting).
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particular specificity.2483 Applying this rigid test in Squire v. Pace,2466 the
Fourth Circuit found Virginia’s disorderly conduct statute uncon
stitutionally vague and overbroad in fight of an authoritative state judi
cial construction extending its application to protected speech.2485
2487 In
2486
reversing the defendant’s conviction for carrying a placard protesting the
Vietnam War at and refusing to leave an ROTC review, the court struck
down the statute since it failed to inform the defendant of the prohibited
conduct, permitted arbitrary and discriminatory enforcement, and had a
potentially inhibiting effect on the exercise of first amendment rights.24882489
This term the Fifth Circuit also considered a vagueness attack on a
statute that restricts conduct arguably within the scope of the first
amendment. In United States v. Insco2At9 the court reversed the federal
conviction of an unsuccessful candidate for Congress who had printed
and distributed bumper stickers without attribution in violation of a fed
eral law prohibting the publication and dissemination of anonymous,
written campaign materials in federal elections.2490 Since the statute does
not mention bumper stickers and no judicial construction had extended
the law’s application to include them, the court reasoned that given the
universal practice among candidates to display bumper stickers without
attribution, the statute did not afford the defendant the fair notice that
due process requires.2491
DOUBLE JEOPARDY

When Jeopardy Attaches.
Once an accused has been placed in
jeopardy of conviction, the fifth amendment’s double jeopardy clause
2485. Smith v. Goguen, 415 U.S. 566, 573 (1974); see Smith v. California, 361 U.S. 147,
151 (1969). If non-first amendment rights are involved, a litigant whose conduct constitu
tionally is prohibited by a statute may not challenge it for vagueness on the ground that it
fails to give adequate warning with respect to conduct possibly within its purview. See
McLucas v. DeChamplain, 421 U.S. 21, 32 (1975) (defendant cannot challenge potential
vagueness of sections of statute under which he was not charged); Parker v. Levy, 417
U.S. 733, 755-57 (1974) (defendant whose conduct clearly proscribed has no standing to
challenge language with respect to other hypothetical behavior).
2486. 516 F.2d 240 (4th Cir. 1975) (per curiam).
2487. Id. at 241. The court found that the Supreme Court of Appeals of Virginia had
construed the statute to include protected speech by defining the offense as conduct “of a
nature to corrupt the public morals or to outrage the sense of public decency, whether
committed by words or acts.” Id.; see Hackney v. Commonwealth, 186 Va. 888, 890, 45
S.E.2d 241,242 (1947).
2488. 516 F.2d at 241.
2489. 496 F.2d 204 (5th Cir. 1974).
2490. Id. at 205-06; see 18 U.S.C. § 612 (1970) (publishers or distributors of cards,
advertisements, or other statements relating to candidate for federal elected office must
identify those responsible on publication).
2491. Id. at 208-09.
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bars subsequent criminal trials for the same offense.2492 In three cases
this term the Supreme Court clarified the effect of the double jeopardy
clause and the point in criminal proceedings at which jeopardy attaches.
Interpreting the 1970 amendments to the Criminal Appeals Act2493 to
permit government appeals from all dismissals except those prohibited
by the double jeopardy clause, the Court in Serfass v. United States2494
determined whether jeopardy had attached by focusing on whether the
defendant had been subject to the risk of being found guilty.2495 Since the
trial court had dismissed the case at a hearing on a pretrial motion,2496 the
Court found that jeopardy had not attached and the Government could
appeal dismissal of the charges.24972498
In United States v. Wilson2496 the Court focused on the actual risk of
future prosecution to determine whether the Government may appeal a
trial judge’s dismissal of an indictment after a jury has returned a guilty
verdict.2499 Observing that the double jeopardy clause does not bar a
government appeal where there is no danger that the defendant will face

2492. See, e.g., United States v. Jom, 400 U.S. 470, 479-80 (1971); Green v. United
States, 355 U.S. 184,188(1957); Wade v. Hunter, 336 U.S. 684,688(1949).
2493. Omnibus Crime Control and Safe Street Act Amendments, § 14(a), 18 U.S.C. §
3731 (1970). See generally, Note, Government Appeals of “Dismissals"in Criminal Cases,
87 Harv. L. Rev. 1822 (1974); Comment, Double Jeopardy and Government Appeals of
Criminal Dismissals, 52 Texas L. Rev. 303 (1974).
2494. 420 U.S. 377 (1975).
2495. Id. at 391-92. See also Breed v. Jones, 421 U.S. 519, 528-29, 531 (1975) (double
jeopardy clause forbids criminal trial after respondent had faced risk of trial and convic
tion in juvenile court); United States ex rel. Rogers v. LaVallee, 517 F.2d 1330, 1333 (2d
Cir. 1975) (jury acquittal on lesser included offense bars subsequent prosecution for
greater offense); United States v. Lucido, 517 F.2d 1, 3 (6th Cir. 1975) (per curiam) (trial
court’s evidentiary ruling during trial not appealable after acquittal); United States v.
Means, 513 F.2d 1329,1335 (8th Cir. 1975) (Government may not appeal trial judge’s dis
missal of charges because of prosecutorial misconduct).
2496. 420 U.S. at 380. The trial court dismissed the indictment charging a failure to
report for induction into the armed forces after discovering that the defendant’s draft
board had failed to consider his conscientious objector claim. Id.
2497. Id. at 394. The Court did not decide whether the Government may appeal a similar
dismissal after jeopardy had attached or whether a defendant may avoid a government
appeal by knowingly waiting until after jeopardy has attached to obtain a determination of
a legal defense. Id. at 394; cf. United States v. Suarez, 505 F.2d 166,168 (2d Cir. 1974) (per
curiam) (government appeal dismissed where trial judge declared mistrial because of hung
jury and granted defendant’s motion for acquittal on grounds of insufficient evidence);
United States v. Sanford, 503 F.2d 291, 293 (9th Cir. 1974) (per curiam), vacated and
remanded, 421 U.S. 996 (1975) (mem.) (Government may not appeal court’s dismissal of
indictment based on evidence heard at trial; court’s order amounted to finding of not
guilty).
2498. 420 U.S. 332 (1975).
2499. Id. at 352-53. After the jury had returned a guilty verdict, the trial judge dis
missed the indictment on the ground that the delay between the offense and the indict
ment had prejudiced the defendant’s right to a fair trial. Id. at 334-35.
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the risk of a second trial for the same offense, the Court concluded that
the Government could aj oeal the lower court’s dismissal of the indict
ment since the defendant vould not be subjected to a second trial what
ever the outcome of the appeal.2S0° In reversing the Third Circuit’s
determination that the ;rial court’s dismissal for pre-indictment
prejudice constituted an acquittal entitling the defendant to protection
against double joepardy,2500
2501 the Court characterized the trial court’s
ruling as one on a matter of law, even though based to some extent on
facts brought out at trial.2502
In United States v. Jenkins2503 the Court further clarified the rela
tionship between questions of law and fact and the double jeopardy
clause. Justice Rehnquist, writing for the majority, stated that the
Government may appeal a trial judge’s dismissal of the charges at a
bench trial on a question of law after finding the defendant guilty by re
solving all issues of fact against the defendant.2504 Such an appeal does
not violate the double jeopardy clause since if the Government prevails
on the legal issue the appellate court will only reinstate the judge’s
finding of guilt; the defendant will not be retried.2505 Where the appellate
court is unable to ascertain whether the trial court based its discharge on
facts resolved in the defendant’s favor or on a question of law, however,
the double jeopardy clause does bar the government’s appeal since a rul
ing favorable to the Government might subject the defendant to a second
trial for the same offense.2506

2500. Id. at 343-44, 352-53. If the defendant prevailed on appeal, the Government could
not reprosecute for the same offense; if the Government was successful, the verdict would
be reinstated without the threat of a second trial. Id. at 352-53.
2501. Id. at 335-36; see United States v. Wilson, 492 F.2d 1345,1348 (3d Cir. 1973). The
Third Circuit reasoned that since the trial court’s dismissal for pre-indictment prejudice
relied upon evidence elicited during trial, the ruling was an acquittal. 492 F.2d at 1347; see
United States v. Sisson, 399 U.S. 267, 288-90 (1970) (double jeopardy clause prohibits
government appeal of post-verdict ruling constituting acquittal).
2502. 420 U.S. at 345,352-53. A court’s ruling on a matter of fact is not appealable even
if the jury has returned a guilty verdict. See United States v. Burroughs, 510 F.2d 967 (4th
Cir. 1975) (No. 74-2018, at 5-6) (per curiam) (unpublished opinion) (double jeopardy bars
government appeal of court’s ruling of fact even where guilty verdict set aside); United
States v. Jaramillo, 510 F.2d 808, 811-13 (8th Cir. 1975) (dictum) (double jeopardy clause
bars all appeals following judgment of acquittal, even those based on pure questions of
law).
2503. 420 U.S. 358 (1975).
2504. Id. at 365-67.
2505. Id. at 368.
2506. Id. at 368-69; see United States v. Jaramillo, 510 F.2d 808, 810-11 & nn.6-7 (8th
Cir. 1975) (government appeal barred where all issues of fact not resolved against de
fendant irrespective of erroneous ruling of law). Unable to determine from the record be
fore it the grounds for the trial court’s judgment of acquittal, the Court dismissed the
government’s appeal. 420 U.S. at 367-69.
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Jeopardy After Mistrial.
Jeopardy technically attaches when a
jury is empaneled and sworn2507 or, in trials to the court, when a judge
begins to hear evidence.2508 Notwithstanding the attachment of jeopardy,
the double jeopardy clause does not bar a retrial following the declaration
of a mistrial that is mandated by “manifest necessity” or required to
serve the “ends of justice.”2509 On retrial, however, the Government may
not prosecute the defendant for an offense more serious than that
charged in the original trial.2510 Given the limitation on permissible re
trials following mistrials, courts considering double jeopardy claims
must evaluate whether manifest necessity underlies a declaration of a
mistrial.2511 Particularly close scrutiny is appropriate where a mistrial
results from a hung jury2512 or is declared without benefit to or the
consent of the defendant.2513
2507. See United States v. Olson, 504 F.2d 1222,1224 (9th Cir. 1974).
2508. Serfass v. United States, 420 U.S. 377, 388 (1975); see Breed v. Jones, 421 U.S.
519,531 (1975) (jeopardy attaches when juvenile court begins to hear evidence).
2509. United States v. Jorn, 400 U.S. 470, 485-87 (1971); see United States v. Llaca
Orbiz, 513 F.2d 816, 819 (1st Cir. 1975) (retrial proper where mistrial declared because two
jurors did not fully comprehend English and judge was shareholder of bank involved in
case).
2510. See United States v. Jamison, 505 F.2d 407,417 (D.C. Cir. 1974) (due process bars
reprosecution on charge of first degree murder after mistrial on second degree murder
charge absent justification for increase in degree of crime initially charged); cf. Blackledge
v. Perry, 417 U.S. 21, 28-29 (1974) (impermissible to bring more serious charge against
defendant when he seeks trial de novo following judgment in summary proceeding); North
Carolina v. Pearce, 395 U.S. 711, 725-26 (1969) (due process prohibits increasing sentence
of defendant following appeal and retrial unless objective, explicit reasons justifying the
increase given).
2511. United States v. Jorn, 400 U.S. 470, 484-87 (1971). Trial courts considering
motions for mistrial must balance the defendant’s interest in a determination of guilt or
innocence by the jury in the first trial against the public’s interest in a final adjudication
on the merits, just judgments, and conservation of judicial resources. Downum v. United
States, 372 U.S. 734, 736 (1963); United States v. See, 505 F.2d 845, 851 (9th Cir. 1974),
cert, denied, 420 U.S. 992 (1975).
2512. See United States v. See, 505 F.2d 845, 850, 854 (9th Cir. 1974), cert, denied, 420
U.S. 992 (1975) (mistrial proper where jury hopelessly deadlocked after ten hours of
deliberation). If unforeseeable circumstances preclude the completion of a trial, resulting
in a mistrial not prejudicial to the defendant, the double jeopardy clause will not bar a re
trial. See United States v. Wayman, 510 F.2d 1020, 1028 & n.9 (5th Cir. 1975) (mistrial
proper where defense counsel injured in automobile accident and unable to continue trial).
2513. See Parker v. United States, 507 F.2d 587, 590 (8th Cir. 1974) (Government may
retry multiple defendants who could not agree to accept court’s suggestion to proceed with
11 jurors to avoid mistrial and reprosecution); United States v. Dinitz, 504 F.2d 854, 855
(5th Cir. 1974) (per curiam) (en banc), cert, granted, 420 U.S. 1003 (1975) (No. 74-928) (be
cause trial judge’s dismissal of lead counsel without defendant’s consent deprived
defendant of effective assistance of counsel, retrial barred even though defendant moved
for mistrial). Generally, if the defendant moves for a mistrial, the double jeopardy clause
will not preclude reprosecution. United States v. Jorn, 400 U.S. 470,485 (1971); see United
States v. Llaca Orbiz, 513 F.2d 816, 819 (1st Cir. 1975) (defendant’s mistrial motion based
on alleged failure of two jurors to understand English removes bar to mistrial).
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In United States v. Glover2*14 the Government sought a mistrial and
severance as to one of three codefendants in a conspiracy trial after the
trial court indicated it would apply the Bruton rule to exclude the de
fendant’s confession from evidence.2514
2515 Applying the manifest necessity
test, the Second Circuit found that since the trial court had granted mis
trial solely for the benefit of the other codefendants, the prosecution had
failed to show manifest necessity;2516 the defendants therefore could not
be retried for the same offense.25172518
The Fifth Circuit also found manifest
necessity lacking in United States v. Spinello.23™ After the conviction
and sentencing of four defendants, the trial court in Spinella granted
two defendants a new trial based on affidavits that one of the other de
fendants would give exculpatory testimony at a new trial. At the second
trial, since the defense rested without having presented its exculpatory
testimony, the trial court vacated its order granting a new trial and rein
stated the original convictions.2519 The Fifth Circuit voided the order rein
stating the original convictions,2520 holding that double jeopardy pre
cludes further prosecution because the trial judge’s failure to consider
available alternatives to the original grant of the new trial and his un
necessary abortion of the second trial illustrated the lack of manifest
necessity.2521
Multiple Prosecutions Arising Out of Same Transaction.
Although a separate prosecution for similar offenses does not violate a
defendant’s right not to be placed in double jeopardy,2522 if the similar of
fenses arise from the same transaction, multiple prosecutions may

2514. 506 F.2d 291 (2d Cir. 1974).
2515. Id. at 293; see Bruton v. United States, 391 U.S. 123,126, 137 (1968) (admission
of a defendant’s confession implicating codefendant at joint trial constitutes error).
2516. 506 F.2d at 296-97; see United States v. Jorn, 400 U.S. 470, 482-83 (1971) (retrial
barred where trial judge sua sponte declared mistrial to guarantee witnesses’ fifth
amendment rights).
2517. 506 F.2d at 296-97.
2518. 506 F.2d 426 (5th Cir. 1975).
2519. Id. at 430.
2520. Id. (trial court had no power to revive original convictions following unconditional
grant of new trial and attachment of jeopardy in new trial).
2521. Id. at 432. The trial court could have denied the motion for new trial as untimely,
and having granted the motion, it should have allowed the case to go to the jury. Id. The
court discussed other alternatives that a court may employ to avoid this situation in
future cases: apply statutory sanctions against false affidavits and testimony, use
statutory immunity to ensure that proffered testimony is forthcoming, and carefully
consider use of separate trials in similar multi-defendant situations. Id.
2522. See, e.g., United States v. Wayman, 510 F.2d 1020, 1028-29 (5th Cir. 1975)
(similar fraudulent schemes victimizing different persons properly charged in two indict
ments); United States v. Ortega-Alvarez, 506 F.2d 455, 457-58 (2d Cir. 1974) (per curiam),
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violate the double jeopardy clause.2523 The traditional test for de
termining whether the double jeopardy clause bars a second prosecution
for a similar offense is the “same evidence” test, which permits a second
prosecution if the offense charged therein requires proof of a fact that the
original charge does not.2524 To sustain a double jeopardy challenge, the
defendant must show that the same evidence supported the two convic
tions.25252526
In Ashe v. Swenson1*™ the Supreme Court formulated another test,
incorporating the doctrine of collateral estoppel to govern the permissi
bility of multiple prosecutions for similar offenses arising out of the same
transaction.2527 Under this test, double jeopardy precludes a subsequent
prosecution if an essential element of the offense charged already has
been determined favorably to the defendant in a previous trial.2528 The

cert, denied, 421 U.S. 910 (1975) (separate prosecutions for selling narcotics and wideranging conspiracy to import narcotics permissible); United States v. Leeds, 505 F.2d 161,
163 (10th Cir. 1974) (separate prosecutions for disorderly conduct under tribal code and
robbery by Indian in Indian country under federal statute sufficiently different); United
States v. Hodges, 502 F.2d 586, 587 (5th Cir. 1974) (per curiam) (separate conspiracies to
possess an 800 pound shipment and a 2400 pound shipment of marijuana justifies separate
prosecutions); cf. United States v. Hawkins, 501 F.2d 1029, 1030-31 (9th Cir. 1974) (per
curiam), cert, denied, 419 U.S. 1079 (1975) (no double jeopardy violation in separate civil
and criminal contempt citations for same offense); Lufman v. United States, 500 F.2d
1283, 1286 (7th Cir. 1974) (defendant held in civil contempt for refusal to testify before
grand jury may be held in criminal contempt for subsequent refusal to give voice
exemplars before same grand jury).
2523. Blockburger v. United States, 284 U.S. 299,302 (1932).
2524. Id. at 301,304; see United States v. DeCoteau, 516 F.2d 16,18 (8th Cir. 1975) (per
curiam) (since traffic court conviction for driving while intoxicated and involuntary
manslaughter involved different elements, separate prosecutions not violative of double
jeopardy clause); United States v. Marshall, 513 F.2d 274, 276 (5th Cir. 1975) (since
possession of cocaine does not require intent and conspiracy to possess cocaine with intent
to distribute and to cause distribution requires concert of action, separate prosecutions
permissible); United States v. Friedman, 506 F.2d 511, 517 (8th Cir. 1974), cert, denied,
421 U.S. 1004 (1975) (because factual proof for substantive offense differs from that for
conspiracy to commit substantive offense, separate prosecutions do not violate double
jeopardy).
2525. See United States v. Mayes, 512 F.2d 637,651-52 (6th Cir. 1975) (defendant failed
to show that convictions for two separate conspiracies founded on evidence of only one
conspiracy); United States v. Westover, 511 F.2d 1154, 1156 (9th Cir. 1975) (defendant
failed to show that original conspiracy resulting in acquittal and instant conspiracy
constitued single conspiracy).
2526. 397 U.S. 436 (1970).
2527. Id. at 443-444.
2528. Id. at 442-47; see, e.g., United States v. Sarullo, 510 F.2d 1174, 1177 (6th Cir.),
petition for cert, filed, 43 U.S.L.W. 3675 (U.S. June 13, 1975) (No. 74-1571) (collateral
estoppel no bar to second prosecution where persons and overt acts alleged in separate
conspiracy indictments dissimilar); United States v. Tramunti, 500 F.2d 1334, 1346-49 (2d
Cir.), cert, denied, 419 U.S. 1079 (1974) (previous acquittal on conspiracy charge does not
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Fifth Circuit’s application of the collateral estoppel test in Johnson v.
Estelle™™ this term demonstrates the potentially varied uses of the test.
The defendant in Johnson was convicted of assault with intent to commit
rape five months after his acquittal on a charge of burglary with intent to
commit rape based on the same occurrence.2529
2530 Concluding that the prior
acquittal had to be based on either lack of intent to commit rape or lack of
proof of Johnson’s identity as the rapist, the Fifth Circuit held that
where a factual determination favorable to the defendant mandated an
acquittal and a contrary determination is necessary for a subsequent
conviction, the state is estopped from bringing the second prose
cution.2531
In a concurring opinion in Ashe v. Swenson, Justice Brennan urged the
adoption of a third test, the “same transaction test,” to determine
whether the double jeopardy clause bars multiple prosecutions.2532
Designed to join in a single trial all offenses arising out of the same trans
action, the test would bar multiple prosecutions for offenses arising out
of a “single criminal act, occurrence, episode, or transaction.”25332534
Although declining to adopt this test, the Fifth Circuit in United States
v. Marshall™" commended the goal of joining in a single prosecution all
offenses arising out of the same transaction as a desirable prosecutorial
aim to relieve an overburdened court system.2535
Proceedings To Which Jeopardy A ttaches.
Because the double
jeopardy clause does not bar two sovereigns from prosecuting the same
offense or similar offenses, regardless of the timing of the prose
cutions,2536 the circuit courts have not applied the collateral estoppel
preclude subsequent conviction for perjury during first trial where jury could have ac
quitted notwithstanding defendant’s false statement); United States v. Gugliaro, 501
F.2d 68,70-71 (2d Cir. 1974) (same).
2529. 506 F.2d 347 (5th Cir.), cert, denied, 422 U.S. 1024 ( 1975).
2530. Id. at 348.
2531. Id. at 350.
2532. 397 U.S. at 453-54 (Brennan, J., concurring).
2533. Id. See generally Schaefer, Unresolved Issues in the Law of Double Jeopardy:
Waller & Ashe, 58 Calif. L. Rev. 391 ( 1970).
2534. 513 F.2d 274 (Sth Cir. 1975).
2535. Id. at 275.
2536. See, e.g., Abbate v. United States, 359 U.S. 187,195 (1959) (state conviction does
not bar subsequent federal prosecution for same activity); Bartkus v. Illinois, 359 U.S.
121, 122-24 (1959) (federal conviction does not bar subsequent state prosecution for same
activity); Packnett v. United States, 503 F.2d 949, 951 (5th Cir. 1974) (per curiam) (prior
state prosecution for fraudulent use of stolen credit card no bar to subsequent federal
prosecution for possession of card); United States v. Ackerson, 502 F.2d 300,302 (8th Cir.
1974), vacated and remanded, 419 U.S. 1099 (1975) (no double jeopardy where federal
prosecution for possession of shotgun follows state conviction for carrying concealed
weapon); United States v. Delay, 500 F.2d 1360, 1362 (8th Cir. 1974) (federal convictions
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rationale of Ashe to the dual sovereign situation.2537 Several circuits this
term also considered double jeopardy contentions in the areas of
sentencing and sentence correction procedures. The courts consistently
have held that the double jeopardy clause does not prohibit adding a
statutorily required special parole term inadvertantly omitted from the
original sentence.2538 Courts also have found that the double jeopardy
clause requires a judge to credit appeal time served in jail against a re
vised sentence received in a retrial2539 and that administrative punish
ment by custodial officials does not bar a subsequent prosecution for the
same activity.2540 The Third Circuit also has rejected a contention that
the sentencing of a defendant to consecutive terms for violations of two
related federal statutes violates the double jeopardy clause.2541
In United States ex rel. Bloomfield v. Gengler2542 the Second Circuit re
viewed a contention that extradiction of American citizens to Canada to
serve sentences on convictions in that country violates appellants’ right
for bank robbery and killing person in attempt to avoid apprehension not barred by
previous state conviction for murder arising from same robbery); United States v. Hayles,
492 F.2d 125,126 (5th Cir.), vacated and remanded, 419 U.S. 892 (1974) (separate state and
federal prosecutions for bank robbery do not violate double jeopardy clause).
2537. See, e.g., United States v. Johnson, 516 F.2d 209,212 (8th Cir. 1975) (acquittalon
state kidnapping charge does not bar subsequent federal prosecution for extortion);
United States v. Watts, 505 F.2d 951,953 (5th Cir. 1974) (per curiam) (federal prosecution
for possession of unregistered sawed-off shotgun not barred by acquittal in prior state
prosecution for carrying concealed weapon, particularly where size of shotgun negated
state offense); United States v. Burke, 495 F.2d 1226, 1235 (5th Cir.), cert, denied, 419
U.S. 1079 (1974) (doctrines of collateral estoppel and double jeopardy do not preclude
federal prosecution for extortion after acquittal on state charges of kidnapping, extortion,
and assault with intent to murder). But cf. United States v. Crawford, 466 F.2d 1155,1156
(10th Cir. 1972) (court used supervisory powers to reverse federal Dyer Act conviction on
ground of unfairness after previous state conviction for petty larceny).
2538. See, e.g., United States v. Mack, 509 F.2d 615, 616 (9th Cir. 1975) (per curiam);
Mayfield v. United States, 504 F.2d 888, 889 (10th Cir. 1974) (per curiam); United States
v. Scott, 502 F.2d 1102,1103 (8th Cir. 1974) (per curiam); Thompson v. United States, 495
F.2d 1304, 1305-06 (1st Cir. 1974); notes 1737-1871 supra and accompanying text. But cf.
Kenyon v. United States, 519 F.2d 1229,1232-33 (9th Cir. 1975) (double jeopardy prohibits
altering sentence from noncustodial to custodial even though original sentence invalid
because special parole term omitted).
2539. North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969); see Duncan v. Alabama,
502 F.2d 571, 573 (5th Cir. 1974) (denial of credit for parole eligibility purposes for time
spent on death row pending appeal violates double jeopardy clause). But cf. Gamble v.
Alabama, 509 F.2d 95, 97 (5th Cir. 1975) (Alabama statute disallowing appeal time credit
for time spent in local jail rather than state penitentiary does not violate double jeopardy
clause).
2540. See United States v. Williams, 510 F.2d 967 (4th Cir. 1974) (per curiam) (prisoner
placed in maximum security and convicted for escape); United States v. Salazar, 505 F.2d
72,75 (8th Cir. 1974) (loss of good time and conviction for assault on prison nurse).
2541. Skipworth v. United States, 508 F.2d 598, 599-600 & nn.1-2 (3d Cir. 1975) (sale of
drugs without stamp and sale of drugs not pursuant to written order).
2542. 507 F.2d 925 (2d Cir. 1974).
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to due process since their Canadian convictions, if secured in the United
States, would have violated the guarantee against double jeopardy.2543
While recognizing that the foreign convictions were inconsistent with the
constitutional protection against double jeopardy, the court nonetheless
found the contention inapposite since the requirements of the AmericanCanadian extradition treaty, that the extradictable charge be a criminal
offense in both countries, had been satisfied.2544 The court declined to
construe the treaty to confer state and federal double jeopardy protection
to persons subject to Canadian criminal proceedings.2545
RIGHT TO JURY TRIAL

Last term the Supreme Court ruled that although a court may try
petty contempt charges without a jury, the sixth amendment entitles
contemnors to a jury trial in serious contempt cases involving a possible
sentence of longer than six months.25462547
The Court this term considered a
corollary issue: whether the right to a jury trial attaches to criminal
contempt proceedings where the court may impose a substantial
monetary fine, unaccompanied by imprisonment. In Muniz v.
Hoffman™” the Court ruled that a labor union subject to a $10,000 fine
for violating a temporary injunction does not have a constitutional right
to a jury trial in the contempt adjudication,2548 reasoning that such a fine
2543. Id. at 927-28. Appellants’ conviction was entered by a Canadian appellate court
following reversal of the trial court’s dismissal of the indictment, a procedure authorized
by Canadian law but clearly in violation of the American notion of double jeopardy. Id. at
926. Appellants also claimed a denial of due process on grounds that they were convicted in
absentia and were not permitted to assert a defense before the appellate court. Id. at 928.
2544. Id. at 928; see Webster-Ashburton Treaty of 1842, art. X, 8 Stat. 576.
2545. Id. at 927-28.
2546. Codispoti v. Pennsylvania, 418 U.S. 506, 516-17 (1974) (where total sentences
imposed for several contempt citations during one trial exceed six months, contemnor
denied right to jury trial in post-verdict adjudication.) See Taylor v. Hayes, 418 U.S. 488
495 (1974) (reduction of sentences totalling four and one-half years to six months renders
jury trial unavailable); Maita v. Whitmore, 508 F.2d 143, 145-46 (9th Cir. 1974) (court’s
actual sentence, not range of discretionary power to sentence, determines right to jury
trial; sentence of no longer than six months affirmed); In re Dellinger, 502 F.2d 813, 820
(7th Cir. 1974) (grant of government motion to limit maximum sentence to 177 days
renders jury trial unavailable). See generally Circuits Note: 1973-1974 Term 668-70 &
nn.2422-31. The Court’s opinion in Codispoti does not restrict a judge’s power to convict
and punish summarily for contempt during the trial, even if the sentence imposed exceeds
six months. 418 U.S. at 415-16; accord, Taylor v. Hayes, 418 U.S. 488,496(1974).
2547. 422 U.S. 454 (1975).
2548. Id. at 476. The Court found alternatively that the union did not have a statutory
right to a jury trial; the federal statute providing for a jury trial in contempt cases arising
under any federal law governing the issuance of injunctions in labor disputes does not
apply to the defendant unions situation because the underlying injunction was issued at
the behest of the NLRB. Id. at 474; see 18 U.S.C. § 3692 (1970).
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is not so great a penalty for a large organization of dues-paying members
that the Constitution requires the protections afforded by a jury.2549 The
Court did narrow its holding, however, to avoid adopting the govern
ment’s contention that fining a labor union or corporation never triggers
the constitutional right to a jury trial; it left open the possibility that
monetary fines alone in proper circumstances may entitled a contemnor
to a jury trial.2550
The Supreme Court and circuit courts this term considered various
other challenges to practices and procedures that allegedly violate the
right to jury trial. In Taylor v. Louisiana2**' the Supreme Court,
declaring that the sixth amendment guarantees selection of a petit jury
from a representative cross-section of the community, held that a state
mechanism that systematically excludes women from jury venires de
prives a criminal defendant of his constitutional right to an impartial
jury.2552 The circuit courts faced sixth amendment challenges to such
practices as the use of special questions and verdicts,2553 less-than
unanimous verdicts,2554 and nonjury trials in juvenile proceedings,25552556
but
no court of appeals deemed any of the statutes constitutionally pro
scribed. In Hermandez-Uribe v. United States2**6 the Eighth Circuit

2549. 422 U.S. at 477. The labor union invoked the language of the statute defining
“petty” and “serious” in arguing that a court may impose a $10,000 fine only for serious
offenses, which entitle a defendant to a jury trial. Id.; see 18 U.S.C. § 1(3) (1970) (offense is
petty only if fine does not exceed six months imprisonment, $500 fine, or both). According
the statutory definition “no talismanic significance,” the Court held that federal courts
need not consider contempt a serious crime in all cases where the punishment is a fine in
excess of $500, unaccompanied by imprisonment. 422 U.S. at 477.
2550. See 422 U.S. at 477 (although $10,000 fine usually substantial, such fine not sub
stantial for labor union with 13,000 members).
2551. 419 U.S. 522 (1975).
2552. Id. at 538 (statute requiring women to file written declaration of availability and
desire for jury service for selection unconstitutional; conviction reversed); cf. Test v.
United States, 420 U.S. 28 (1975) (per curiam) (defendants have statutory right to inspect
jury selection lists to determine if pool constitutionally representative); Jury Selection &
Service Act § 1862,28 U.S.C. § 1862 (1970) (proscribes discriminatory jury selection). But
cf. Canal Zone v. Scott, 502 F.2d 566, 569 (5th Cir. 1974) (exclusion of military personnel
from jury duty in public interest and statutorily authorized). See also Costarelli v. Massa
chusetts, 421 U.S. 193, 194 (1975) (challenge to Massachusetts’ two-tier trial procedure
providing for initial nonjury trial and right to subsequent de novo jury trial dismissed for
lack of jurisdiction).
2553. See Heald v. Mullaney, 505 F.2d 1241,1245-46 (1st Cir. 1974) (use of special ques
tions and verdicts not violative of right to trial by impartial jury).
2554. See Torres v. Delgado, 510 F.2d 1182, 1183 (1st Cir. 1975) (Puerto Rico’s
provision for less-than-unanimous verdicts in felony prosecutions upheld).
2555. See United States v. Torres, 500 F.2d 944, 948 (2d Cir. 1974) (sixth amendment
does not require jury trials in proceedings under the Federal Juvenile Delinquency Act).
2556. 515 F.2d 20 (8th Cir. 1975).
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found no violation of the right to a jury trial where the trial court in
structed the jury to apply the doctrine of collateral estoppel to prohibit
the defendant, charged with illegally reentering the country after depor
tation, from denying his alien status, which the Government had estab
lished in a prior judicial proceeding.2557
As with other fundamental constitutional rights,2558 a defendant must
waive his right to a jury trial voluntarily and intelligently.2559 In United
States v. David2™0 the District of Columbia Circuit ruled that where cir
cumstances cast doubt on the validity of a waiver, the trial court must
inquire into the defendant’s understanding of the consequences of his ac
tion.2561 Although recognizing the general importance of such ques
tioning, the court declined to announce an inquiry requirement applicable
to all jury trial waiver situations.2562
RIGHT TO SPEEDY TRIAL

Pre-Accusation Delays.
The sixth amendment guarantee of a
speedy trial does not attach until the Government has filed an indictment
or information or until the defendant is arrested.2563 Thus, to raise the
prejudicial impact of a pre-accusation delay on his right to a fair trial, a
defendant must base his claim on the due process clause of the fifth or
fourteenth amendments.2564 In the absence of a definitive Supreme Court
pronouncement on the showing of prejudice that due process requires to
mandate dismissal of the charges,2565 the circuit courts have not
2557. Id. at 22 (defendant’s alienage established by guilty plea in earlier criminal prose
cution).
2558. See notes 1034-1041, 1197-1201 supra and accompanying text (wavier of right
against self-incrimination).
2559. Patton v. United States, 281 U.S. 276, 312-13 (1930); United States v. David, 511
F.2d 355,360(D.C.Cir. 1975); see United States v. Ramirez, 513 F.2d 72,78 (5th Cir. 1975)
(waiver knowing and intelligent notwithstanding government’s failure to disclose unavail
ability of key prosecution witness); Fed. R. Crim. P. 23(a) (requires written waiver with
court approval and government consent).
2560. 511 F.2d 355 (D.C. Cir. 1975).
2561. Id. at 361-62. The trial court had conducted only limited questioning to ascertain
voluntariness, despite the defendant's acknowledgement that he did not know if th®
waiver was to his advantage. Id.
2562. Id. at 361 & nn. 13-14. On entering his guilty plea and having the court accept it, a
defendant waives the right to jury trial. See United States v. Saldana, 505 F.2d 628, 629
(5th Cir. 1974) (per curiam) (guilty plea waives all nonjurisdictional defects, including
alleged denial of speedy trial); United States v. Lee, 500 F.2d 586, 587 (8th Cir.), cert,
denied, 419 U.S. 1003 (1974) (same).
2563. See United States v. Marion, 404 U.S. 307,320(1971).
2564. Id. at 324. Statutes of limitation provide the primary safeguard of a speedy trial
to a state criminal defendant. Id. at 322-23.
2565. In United States v. Marion the Court declined to prescribe a general standard
governing dismissal of prosecutions for prejudicial pre-accusation delay, choosing instead
to determine each case on its particular facts. Id. at 324-25.
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formulated consistent requirements for dismissal based on pre-accusation delay. In United States v. Alred™b the Sixth Circuit required a
showing of either actual prejudice or intentional government delay to
support dismissal based on pre-accusation delay.2566
25672568
The Eighth Circuit
in United States v. Jackson™* similarly required a showing of actual pre
judice where the Government is not engaging in intentional delay; the
court suggested, however, that in appropriate cases it might presume
prejudice from a substantial and unjustified delay.2569 The Second and
the Fifth Circuits apparently have rejected such a standard permitting
implied prejudice.2570 Moreover, several circuits have suggested that a
defendant must show not only actual prejudice but also intentional
government delay for the purpose of harassment or tactical advantage
before a court should dismiss an indictment.2571
Notwithstanding the varying requirements of prejudice, courts gen
erally agree that a defendant must show more than merely a long pre-ac
cusation delay.2572 Moreover, the courts generally viewed conclusory
assertions of prejudice2573 and such claims as loss of exculpatory
records,2574 unavailability of potential defense witnesses,2575 and dimming
2566. 513 F.2d 330 (6th Cir. 1975).
2567. Id. at 332 (conviction affirmed since delay not prejudicial).
2568. $04 F.2d 337 (8th Cir. 1974).
2569. Id. at 339-40 & n.2; see United States v. Rucker, 496 F.2d 1241, 1242-43 (8th Cir.
1974) (no constitutional violation since defendant failed to show either purposeful delay by
Government to gain tactical advantage or actual prejudice).
2570. See United States v. McGough, 510 F.2d 598, 604-05 (5th Cir. 1975) (dismissal
reversed because defendant failed to show actual prejudice); United States v. Mallah, 503
F.2d 971, 989 (2d Cir. 1974) (conviction affirmed because defendant failed to make
requisite showing of actual prejudice).
2571. See United States v. Brasco, 516 F.2d 816,818 (2d Cir. 1975) (conviction affirmed
where defendant failed to show actual prejudice and inexcusable, deliberate prosecutorial
delay to gain strategic advantage); United States v. Beckham, 505 F.2d 1316, 1319 (5th
Cir. 1975) (conviction affirmed because defendant failed to show both substantial, actual
prejudice and prosecutor’s intentional delay to gain tactical advantage); United States v.
MacClain, 501 F.2d 1006,1010 (10th Cir. 1974) (conviction affirmed where defendant failed
to show actual prejudice and intentional government delay).
2572. See, e.g., United States v. Golon, 511 F.2d 298,303 (1st Cir. 1975) (32 month delay
between alleged violation and indictment does not require dismissal); United States v.
Jackson, 504 F.2d 337, 339-41 (8th Cir. 1974) (indictment upheld where 11 month delay
partially justified and did not result in unreasonable prejudice); United States v. Johnson,
496 F.2d 1131, 1135 (5th Cir. 1974) (defendant must substantiate claim of prejudice
resulting from 43 month pre-indictment delay).
2573. See, e.g., United States v. Washington, 504 F.2d 346, 347 (8th Cir. 1974)
(unsupported allegation in pleading insufficient to sustain claim of prejudice); United
States v. Rucker, 496 F.2d 1241, 1242-43 (8th Cir. 1974) (claim of prejudice rejected where
allegedly lost testimony irrelevant to defense); United States v. Johnson, 496 F.2d 1131,
1135 (5th Cir. 1974) (unsubstantiated allegation of prejudice rejected).
2574. See United States v. MacClain, 501 F.2d 1006,1009 (10th Cir. 1974) (claim of lost
business records unsupported by evidence).
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of memories2575
2576 as insufficient to trigger the due process remedy of dis
missal. Absent proof of design to harass or gain tactical advantage, gen
eral allegations of law enforcement delaying techniques proved equally
unavailing to defendants.2577 These decisions considered together suggest
that the courts will enforce rigidly the prejudice requirement.2578 Only the
Eighth Circuit expressed a particular concern over the problem of pre
accusation delay. Although finding that an 11 month delay did not
prejudice the defendant, the court in United States v. Jackson2579 demon
strated an impatience with delayed indictments generally and especially
with those arising out of alleged narcotic offenses involving a govern
ment undercover agent or informant.2580 The court recognized the
competing interests of the government’s need to protect an informant’s
identity and the defendant’s need to prepare his defense while events are
still recent2581 but evinced a determination to inquire into the reason
ableness of pre-accusation delay and to balance such reasonableness
against any resultant prejudice to the defendant.2582
Post-accusation Delays.
Courts must evaluate claims of uncon
stitutional delay between the time a defendant is accused and the time of
his trial according to the test enunciated by the Supreme Court in Barker

2575. United States v. McGough, 510 F.2d 598, 604 (5th Cir. 1975) (no showing of
prejudice from death of witnesses allegedly favorable to defense); United States v.
Norton, 504 F.2d 342, 343-44 (8th Cir. 1974), cert, denied, 419 U.S. 1113 (1975)
(defendant’s pre-accusation delay claim based on death of government informant pre
cluded by defendant’s rejection of proffer of informant’s statement).
2576. See, e.g., United States v. Aired, 513 F.2d 330, 332 (6th Cir. ),cert. denied,_ U.S.
96 S. Ct. 47 (1975) (defendant’s detailed testimony fatal to claim of dimmed memory);
United States v. Beckham, 505 F.2d 1316,1319 (5th Cir.), cert, denied, 421 U.S. 950 (1975)
(bald assertion that defendant unable to remember parties favorable to defense insuffi
cient to support dismissal); United States v. Jackson, 504 F.2d 337, 341 (8th Cir. 1975)
(district court’s rejection of claim that delay caused faded memory not erroneous where de
fendant gave elaborate alibi).
2577. See United States v. Mallah, 503 F.2d 971, 989 (2d Cir. 1974); United States v.
MacClain, 501 F.2d 1006,1009-10 (10th Cir. 1974).
2578. See, e.g., United States v. Golon, 511 F.2d 298, 303 (1st Cir.), cert, denied, 421
U.S. 992 (1975) (semble) (district court dismissal of charges after 32 month pre-indictment
delay reversed); United States v. McGough, 510 F.2d 598, 604-05 (5th Cir. 1975) (dismissal
of indictment after 28 month pre-indictment delay reversed for failure to demonstrate
actual prejudice); United States v. Bey, 499 F.2d 194, 204 ( 3d Cir.), cert, denied, 419 U.S.
1003 (1974) (dismissal of indictment after 44 month delay between alleged offense and
superceding indictment reversed since defendant had been fugitive and not otherwise
prejudiced).
2579. 504 F.2d 337 (8th Cir. 1974).
2580. Id. at 340; accord, United States v. Washington, 504 F.2d 346, 347-48 (8th Cir.
1974); United States v. Norton, 504 F.2d 342,345 (8th Cir. 1974).
2581. 504 F.2d at 339-40.
2582. Id. at 339-41.
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v. Wingo.2383 That test requires consideration of four factors: the length
of delay, the reason for the delay, the defendant’s assertion of his right,
and prejudice to the defendant.2583
2584 Because the Supreme Court in Barker
declined to rely solely on the length of the delay in determining whether
pretrial delay deprives a defendant of his right to a speedy trial, circuit
courts have varied widely in the weight accorded various periods of
delay.2585 The lower courts retain discretion to balance and apply the
Barker criteria and are free to establish a fixed time period within which
the Government normally must bring a case to trial.2586 Prior to Barker
the District of Columbia Circuit had adopted a rule that a delay of more
than one year between arrest and trial constitutes a prima facie case of
denial of the sixth amendment speedy trial right,2587 but since 1972 the
court has required the prosecution to justify any delay of more than six
months.2588 In United States v. Furey2589 the Second Circuit considered a
prosecution challenge to the validity of a district court rule, promulgated
under authority of Rule 50(b) of the Federal Rules of Criminal Pro
cedure,2590 permitting dismissal with prejudice of a noncapital case where
the prosecution unjustifiably fails to file a notice of readiness for trial
within six months of formal accusation.2591 The court upheld the district
2583. 407 U.S. 514 (1972).
2584. Id. at 530-33. Recognizing the impossibility of determining precisely when the
right to speedy trial has been denied, the Court proposed a balancing test that weighs the
conduct of both the prosecution and the defendant and does not accord overriding
importance to any of the four factors. Id. at 530.
2585. Compare United States v. Jackson, 508 F.2d 1001,1005 (7th Cir. 1975) (17 month
delay not extraordinary in mail theft case) and United States v. Rucker, 496 F.2d 1241,
1243 (8th Cir. 1974) (eight month delay not unreasonable in narcotics case) with Morris v.
Wyrick, 516 F.2d 1387,1390 (8th Cir. 1975) (15 and 1/2 month delay presumptively preju
dicialin robbery case) and United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975) (11
month delay in bank robbery case raises substantial and serious question) and United
States v. Cummings, 507 F.2d 324, 330 (8th Cir. 1974) (dictum) (seven week delay during
gambling offenses trial could be presumptively prejudicial). In calculating the length of
delay, courts may disregard time spent on matters ancillary to initiating the trial. See
Ricon v. Garrison, 517 F.2d 628,632 (4th Cir. 1975) (time spent in determining defendant’s
mental competence not part of pretrial delay); United States v. Jackson, 508 F.2d 1001,
1004 (7th Cir. 1975) (period for appellate court’s reviewing dismissal of indictment
excluded from determination of delay).
2586. See 407 U.S. at 530 n.29.
2587. See United States v. Ransom, 465 F.2d 672, 673 (D.C. Cir. 1972) (per curiam);
United States v. Hines, 455 F.2d 1317,1332 (D.C. Cir.), cert, denied, 406 U.S. 975 (1972).
2588. See United States v. West, 504 F.2d 253,256 (D.C. Cir. 1974) (Government failed
to meet burden in justifying delay of more than one year).
2589. 514 F.2d 1098 (2d Cir. 1975).
2590. Fed. R. Crim. P. 50(b) (district courts must prepare plans for prompt disposition
of criminal cases which include time limits within which trials must commence).
2591. See Eastern District Plan for Achieving Prompt Disposition of Criminal Cases,
Rule 4, reproduced in United States v. Furey, 514 F.2d 1098, at 1100 & n.l. In two other
cases this term the Second Circuit indicated it would interpret strictly the district court’s
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court’s rule as a legitimate exercise of authority vested in the courts by
the sixth amendment’s guarantee of the right to a speedy trial.2592 Since
the Constitution does not mandate fixed rules requiring trials within a
certain time after arrest, however, such rules do not bind state courts.2593
Moreover, district court rules are interim measures that will be superceded by the federal Speedy Trial Act of 1974 when it takes effect on July
1, 1976.2594
In determining whether a pretrial delay has violated the defendant’s
right to a speedy trial, the courts also must consider the reason for such a
delay2595 since district court rules do not require dismissal if the prose
cution can justify the delay.2596 The Second Circuit has permitted delays
beyond the fixed period by interpreting the good cause extension clause
in light of the practicalities of court administration.2597 When the reason
for the delay does not appear in the record, some courts have cir
cumvented the requirement that the prosecution justify any delay by
speculating as to a plausible explanation without insisting on govern
ment justification.2598 Furthermore, although courts will charge institu
tional delays to the Government, usually they will not accord them as
six month rule. See United States v. McDonough, 504 F.2d 67, 68-69 (2d Cir. 1974) (per
curiam) (conviction reversed where Government violated time limit by filing notice of trial
readiness five days after six month period); United States v. Flores, 501 F.2d 1356, 135860 (2d Cir. 1974) (per curiam) (conviction reversed pursuant to rule since six month period
begins on date of arrest notwithstanding subsequent dismissal of complaint and later
indictment; period after dismissal and prior to indictment, however, does not count in six
month calculation). See also United States v. Furey, 500 F.2d 338, 341-42 (2d Cir. 1974)
(dismissal with prejudice rule applies to juvenile proceedings).
2592. 514 F.2d at 1100. The court pointed to statutory, common law, and constitutional
authority to support the district court’s rule. Id. at 1102-04; see 18 U.S.C. § 2071 (1970)
(district courts may prescribe rules governing conduct of their business).
2593. Cf. Wallace v. Kern, 499 F.2d 1345, 1348-49 (2d Cir. 1974), cert, denied, 420 U.S.
947 (1975) (district court order requiring trial on release of state prisoners retained more
than six months invalid; no constitutional requirement for trial within fixed period of
time).
2594. Pub. L. No. 93-619, § 101,18 U.S.C.A. §§ 3161-74 (1975); see notes 2699-2704 infra
and accompanying text.
2595. Barker v. Wingo, 407 U.S. 514,530 (1972).
2596. See Southern District Plan for Achieving Prompt Disposition of Criminal Cases,
Rule 6, reproduced in United States v. Roemer, 514 F.2d 1377,1380 (2d Cir. 1975); Eastern
District Plan for Achieving Prompt Disposition of Criminal Cases, Rule 4, reproduced in
United States v. Furey, 500 F.2d 338,340 (2d Cir. 1974).
2597. See United States v. Roemer, 514 F.2d 1377,1380-82 (2d Cir. 1975) (since Govern
ment had indicated readiness to proceed, delay due to failure to inform trial judge of denial
of certiorari in earlier case reversing trial court’s dismissal of indictments not prejudicial);
United States v. Drummond, 511 F.2d 1049, 1051-54 (2d Cir. 1975) (delay in commencing
retrial nonprejudicial where partially justified by appellate court’s failure to issue prompt
mandate ordering retrial).
2598. See Ricon v. Garrison, 517 F.2d 628, 633 (4th Cir. 1975) (although state failed to
explain 36 month delay, no cause for dismissal since delay perhaps due to simple neglect or
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much weight as delays caused by prosecutorial or judicial inactivity.2599
Courts also afford the Government greater latitude to justify trial delay
in complex cases.2600 Time-consuming defense procedures, such as the
filing of motions, generally weigh heavily against defendants,2601 as do
the inability to locate the defendant and the lack of defense coopera
tion.2602
The courts accord varying importance to the third factor suggested in
Barker, the need for the defendant to assert his right to a speedy trial.

overcrowded docket); United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975)
(possibility that overcrowded docket was reason for delay renders dismissal improper); cf.
United States v. McKim, 509 F.2d 769, 773 (5th Cir. 1975) (absence of prejudice to de
fendant obviates need to inquire further into justification for delay). But see Morris v.
Wyrick, 516 F.2d 1387,1390 (8th Cir. 1975) (court refused to assume legitimate reason for
16 month delay where state fails to justify).
2599. Compare United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975)
(unintentional delay caused by crowded docket did not deny speedy trial) and United
States v. Rodriguez, 510 F.2d 1, 3 (5th Cir. 1975) (per curiam) (delay attributable to
crowded docket and unavailability of prosecutor not denial of speedy trial) and United
States v. Jackson, 508 F.2d 1001, 1005 (7th Cir. 1975) (court congestion and case reas
signment; no denial of speedy trial) and United States v. Douglas, 504 F.2d 213, 214-16
(D.C. Cir. 1974) (one year delay caused by confusion as to which counsel represented
defendant, by docket delays, by absence of witness, and by vacation of defense counsel
insufficient to constitute denial of speedy trial) with United States v. Roberts, 515 F.2d
642, 644-45 (2d Cir. 1975) (delay attributable to government’s effort to obtain defendant’s
testimony in companion case before pleading guilty constitutes denial of speedy trial) and
United States v. Calloway, 505 F.2d 311,316 (D.C. Cir. 1974) (right to speedy trial violated
where Government unable to justify three month continuance for securing out-of-town
witnesses). See also United States v. Fay, 505 F.2d 1037, 1038 (1st Cir. 1974) (judge’s
inability to hear cause for nine months denied defendant’s right to speedy trial by pre
venting him from procuring testimony of helpful witness); United States v. West, 504 F.2d
253, 256 (D.C. Cir. 1974) (13 month delay caused by court congestion results in denial of
speedy trial).
2600. See United States v. Martinez, 498 F.2d 464, 465 (6th Cir.), cert, denied, 419 U.S.
1056 (1974) (32 month delay in complex conspiracy case not grounds for dismissal); cf.
United States v. Moore, 513 F.2d 485, 503 n.55 (D.C. Cir. 1975) (154 day delay between
arrest and indictment in complex gambling case not prejudicial).
2601. See, e.g., United States v. Llaca Orbiz, 513 F.2d 816,818 (1st Cir. 1975) (no denial
of speedy trial right where defendant filed over 12 defense motions); United States v.
Goeltz, 513 F.2d 193,197 (10th Cir. 1975) (11 month delay not violative of right where de
fense filed 24 motions); United States v. English, 501 F.2d 1254,1260 (7th Cir. 1974),cert,
denied, 419 U.S. 1114 (1975) (no denial of right where defendant filed all possible motions);
cf. United States v. Bettenhausen, 499 F.2d 1223, 1232 (10th Cir. 1974) (retrial delay
caused by motion to acquit nonprejudicial).
2602. See, e.g., United States v. Washington, 504 F.2d 346, 348 (8th Cir. 1974)
(conviction affirmed since delay attributable to inability to locate accused); United States
v. Palmer, 502 F.2d 1233, 1238 (5th Cir. 1974) (conviction affirmed since delay due to
government’s inability to locate accused); United States v. Bey, 499 F.2d 194, 203-04 (3d
Cir.), cert, denied, 419 U.S. 1003 (1974) (conviction affirmed where delay caused by govern
ment’s inability to locate accused and his subsequent failure to submit to mental examina
tion).
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Some courts view late assertions or nonassertions of the right as a factor
undermining claims of denial of the speedy trial right,2603 while others
find it less significant2604 or offset by other factors.2605 Two circuits have
suggested that a defendant not only must assert his right to a speedy
trial but also must make specific allegations of prejudice caused by the
delay.2606 Moreover, both the Seventh and the Tenth Circuits apparently
require aggressive and persistent demands for trial to support a claim
that delay has violated a defendant’s speedy trial right.2607 By contrast,
some courts will imply an assertion of the right to a speedy trial either
from a defendant’s motion for release pending trial2608 or from his indica
tion of readiness to proceed to trial.2609
The final factor suggested by the Court in Barker, prejudice to the de
fendant resulting from post-accusation delay, often is the most
important factor in determining violations of a defendant’s speedy trial
right.2610 In several cases this term where actual prejudice resulted from

2603. See, e.g., United States v. Gibson, 513 F.2d 978, 981-82 (6th Cir. 1975) (per
curiam) (assertion in last month of 23 month delay defeats speedy trial claim); United
States v. Ducharme, 505 F.2d 691, 693 (9th Cir. 1974) (per curiam) (no assertion of denial
of speedy trial until morning after trial after 11 month delay fatal to claim); United States
v. Simpkins, 505 F.2d 562, 564 (4th Cir. 1974),cert, denied, 420 U.S. 946(1975) (request for
speedy trial made 17 months after original indictment and only one month before trial
defeats claim).
2604. See United States v. Roberts, 515 F.2d 642, 647-48 (2d Cir. 1975) (assertion of
right 13 months after indictment only slightly negatives speedy trial claim given
defendant’s ignorance of legal significance of delay).
2605. See Ricon v. Garrison, 517 F.2d 628, 634 (4th Cir. 1975) (nonassertion of speedy
trial right during delay of over three years neutral factor where accused lacked counsel);
United States v. Cooper, 504 F.2d 260, 262 (D.C. Cir. 1974) (per curiam) (defendant’s
failure to assert right until day of trial outweighed by government’s failure to apprise
court of defendant’s incarceration pending trial).
2606. See United States v. Quinones, 516 F.2d 1309, 1311 (1st Cir. 1975) (no denial of
sixth amendment right where defendant asserts no claim of prejudice); United States v.
Jackson, 508 F.2d 1001,1004 (7th Cir. 1975) (conclusory allegations cannot support claim
of denial of speedy trial; dismissal upheld on alternative ground of government failure to
follow pretrial order).
2607. See United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975) (right to speedy
trial not denied where counsel indicated readiness for trial only once and made no objection
to delay; conviction reversed on other grounds); United States v. Jackson, 508 F.2d 1001,
1004 (7th Cir. 1975) (defendant made two oral demands; court would have attached
greater weight to written demands).
2608. United States v. Calloway, 505 F.2d 311,316 (D.C. Cir. 1974).
2609. United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975) (indication of
readiness for trial may indicate objection to delay). See also United States v. Martinez, 498
F.2d 464, 466 (6th Cir.), cert, denied, 419 U.S. 1056 (1974) (defendant’s belated motion to
suppress evidence viewed as indication that defendant not concerned with speedy trial).
2610. See United States v. Cummings, 507 F.2d 324, 330 (8th Cir. 1974) (speedy trial
right not denied if defendant not prejudiced by delay); United States v. Brown, 495 F.2d
593,600 (1st Cir.),cert, denied, 419 U.S. 965 (1974) (same).
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extended pretrial incarceration, courts dismissed the indictments on
sixth amendment grounds.2611 In United States v. Fay2612 the First Cir
cuit attributed the defendant’s loss of a potentially key witness to the 16
month post-accusation delay and found that sufficient prejudice to
warrant reversal.2613
Several courts this term considered whether the speedy trial right
applies to situations other than literal pretrial delay. In United States v.
Roberts2614 the Second Circuit held that the speedy trial clause of the
sixth amendment applies until a defendant has entered a guilty plea that
the court has accepted.2615 Although the court in Roberts reserved judg
ment as to whether the speedy trial right extends to promptness in
sentencing,2616 the Fifth Circuit in Juarez-Cesares v. United States2617
held that the imposition of sentence is part of the trial for purposes of the
speedy trial guarantee.2618
Prisoner Assertions.
A prisoner incarcerated in one jurisdiction
has a right to a speedy trial on charges pending in another juris
diction.2619 The prosecuting jurisdiction has a constitutional duty to ef
fectuate the prisoner’s sixth amendment right by making a good faith
effort to secure his presence for trial.2620 A state does not satisfy this
2611. See United States v. Roberts, 515 F.2d 642, 646 (2d Cir. 1975) (defendant
prejudiced from losing opportunity to obtain youthful offender probationary sentence and
to have conviction expunged from record); United States v. Calloway, 505 F.2d 311,317-19
(D.C. Cir. 1974) (prejudice from pretrial incarceration exacerbated by placement of
emotionally disturbed youth in adult facility); United States v. West, 504 F.2d 253,256-57
(D.C. Cir. 1974) (extended pretrial detention destroys presumption of innocence; convic
tion reversed because defendant denied speedy trial). See also United States v. Douglas,
504 F.2d 213, 216-17 (D.C. Cir. 1974) (no prejudice where defendant incarcerated during
one year delay because of revocation of parole and defendant could not have served
sentences concurrently).
2612. 505 F.2d 1037 (1st Cir. 1974).
2613. Id. at 1039. See also United States v. Thor, 512 F.2d 811, 815 (5th Cir. 1975) (no
prejudice since missing witnesses’ testimony irrelevant in light of defendant’s confession);
Thomas v. United States, 501 F.2d 1169, 1172 (8th Cir. 1974) (conviction affirmed where
claim of prejudice from absence of witness highly speculative).
2614. 515 F.2d 642 (2d Cir. 1975).
2615. Id. at 645 (guilty plea entered 16 months after indictment).
2616. Id. at 645 n.4.
2617. 496 F.2d 190 (5th Cir. 1974).
2618. Id. at 191-92 (denial of speedy trial right where probated defendant during delay
in sentencing committed additional crime and court increased originally suspended
sentence); see Pollard v. United States, 352 U.S. 354, 361 (1957) (delay in sentencing not
violative of sixth amendment where delay accidental and promptly remedied).
2619. Smith v. Hooey, 393 U.S. 374, 378 (1969). Denial of a speedy trial in the prose
cuting jurisdiction may prejudice the prisoner by hampering his ability to prepare a
defense as well as foreclosing his opportunity to serve concurrent sentences or participate
in a rehabilitation program. Id. at 378 & n.8,380.
2620. Id. at 383.
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constitutional duty if it makes no effort to initiate prosecution,2621 if it
merely questions the jurisdiction of incarceration about the defendant’s
availability for trial,2622 or if it delays in securing the defendant in order
to save expenses.2623 Recent decisions from the Fifth and Seventh Cir
cuits reflect their contrary views on whether the state satisfies its duty to
make good faith efforts to prosecute by showing that its request for the
defendant’s return would have been futile.2624
A prisoner whose right to a speedy trial has been denied can seek dis
missal of the indictment.2625 The Eighth Circuit this term considered an
expansion of that remedy, whether federal courts should enjoin state
criminal prosecutions of federal prisoners who claim a violation of their
speedy trial right.2626 The court refused to sanction wholesale federal
intervention as a remedy for a sixth amendment violation.2627
Recognizing that states should provide federal prisoners with speedy
trials on state charges, however, the court did approve the district
court’s order both directing federal prison officials to advise inmates of
detainers lodged against them and of their right to request a speedy trial
on the underlying charges and authorizing the removal of detainers,
except for notice purposes, should the states fail to provide trial within a

2621. See United States v. McConahy, 505 F.2d 770, 773-74 (7th Cir. 1974) (indictment
dismissed where defendant brought to trial after 5 year incarceration in foreign juris
diction).
2622. See Prince v. Alabama, 507 F.2d 693, 706 (5th Cir. 1975), petition for cert, filed, 43
U.S.L.W. 3664 (U.S. May 14,1975) (No. 74-1476) (writ issued where trial conducted after 9
year delay since prosecution made single inquiry and failed to initiate meaningful efforts to
secure petitioner’s presence).
2623. See Trigg v. Tennessee, 507 F.2d 949, 953 (6th Cir. 1974), cert, denied, 420 U.S.
938 (1975) (delay to cut state expenses improper but prejudice resulting from delay not
sufficient to warrant reversal); United States v. McConahy, 505 F.2d 770, 773 (7th Cir.
1974) (dictum) (additional expense necessary to bring incarcerated prisoner from Great
Britain does not justify delay; indictment dismissed).
2624. Compare United States v. McConahy, 505 F.2d 770, 773 (7th Cir. 1974) (duty
satisfied by showing of futility) with Prince v. Alabama, 507 F.2d 693, 704-05 (5th Cir.
1975) ,petition for cert, filed, 43 U.S.L.W. 3664 (U.S. May 14,1975) (No. 74-1476) (showing
of futility does not satisfy duty).
2625. See Strunk v. United States, 412 U.S. 434, 435-40 (1973). See generally
Amsterdam, Speedy Criminal Trial: Rights and Remedies, 27 Stan. L. Rev. 525, 532-43
(1975) (suggesting that courts develop alternative remedies to dismissal with prejudice to
respond to particular speedy trial interest invaded in particular case).
2626. See Wingo v. Ciccone, 507 F.2d 354 , 355 ( 8th Cir. 1974). Defendant, a federal
prisoner who had numerous detainers arising from untried state criminal charges lodged
against him, filed a habeas corpus petition seeking orders removing the detainers, re
straining federal authorities from honoring the detainers, prohibiting federal authorities
from notifying the states of the date of his release, and enjoining the states from prose
cuting the pending charges. Id.
2627. Id. at 357.
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specified period.2628 The court reserved judgment on the issue of whether
certain extraordinary circumstances might prompt further relief, such as
prohibiting federal authorities f rom giving notice of the prisoner’s release
or enjoining the state prosecution.2629
CRUEL AND UNUSUAL PUNISHMENT

A convicted criminal defendant may invoke the eighth amendment’s
proscription of cruel and unusual punishment to challenge penal
sentences or sentencing procedures, but courts generally sustain the
imposition of a specific sentence if it either conforms with the statutory
scheme2630 or results from a proper exercise of judicial discretion.2631 The
eighth amendment also affords prisoners protection from cruel and
unusual punishment arising from conditions of incarceration.2632 In an
2628. Id. at 355-57.
2629. See id. at 357 n.ll. Absent extraordinary circumstances, the court regarded
federal court interference with the state’s pending judicial processes prior to trial and
conviction as improper, notwithstanding a prisoner’s assertion that the state is holding
him in violation of the Constitution. Id.; see Gilstrap v. Godwin, 517 F.2d 52, 53 (4th Cir.
1975) (prisoner must exhaust state remedies before federal court may grant relief from
custody under state detainer).
2630. See, e.g., United States v. Sanchez, 508 F.2d 388, 398 (5th Cir. 1975) (maximum
sentence for distribution of cocaine not cruel and unusual punishment for first-time of
fender who distributed to young people); United States v. Wilson, 506 F.2d 521, 522 (9th
Cir. 1974) (per curiam) (statutorily specified 25 year sentence for robbery with a dangerous
weapon of a mailman not cruel and unusual punishment); Cooley v. United States, 501
F.2d 1249, 1254 (9th Cir. 1974) (sentence of one year and $20,000 fine on each of three
counts of failure to file tax return not cruel and unusual where sentence within statutory
limit).
2631. See United States v. Johnson, 507 F.2d 826, 830-31 (7th Cir. 1974) (maximum 10
year sentence on each of two counts to run concurrently for possession of unregistered
firearms not cruel and unusual punishment in light of defendant’s record of criminal
activity); United ex rel. Daneff v. Henderson, 501 F.2d 1180, 1183, 1185 (2d Cir. 1974)
(although possession of pure cocaine involves lighter penalty, rational basis behind longer
sentence for possession of cocaine mixed with diluents satisfies eighth amendment);
United States v. Delay, 500 F.2d 1360, 1368 (8th Cir. 1974) (sentence of 100 years
imprisonment not excessive for heinous crime involving bank robbery and murder).
2632. See Bishop v. Stoneman, 508 F.2d 1224, 1225 (2d Cir. 1974) (per curiam)
(deliberate indifference to prisoners’ medical needs sustains cause of action for eighth
amendment violation); Newman v. Alabama, 503 F.2d 1320, 1330-32 (5th Cir. 1974), cert,
denied, 421 U.S. 948 (1975) (critical shortage of qualified medical personnel resulting in
nontreatment or extreme delays in treatment constitutes cruel and unusual punishment);
Gates v. Collins, 501 F.2d 1291, 1300-04 (5th Cir. 1974) (medical staff’s failure to provide
adequate medical treatment constitutes cruel and unusual punishment); cf. Inmates of
Suffolk County Jail v. Eisenstadt, 494 F.2d 1196, 1197 (1st Cir. 1974) (overcrowding of
inmates awaiting trial is punishment excessive enough to violate due process of fourteenth
amendment); notes 2248-2264 supra and accompanying text. The proscription of cruel and
unusual punishment under the eighth amendment applies to the states through the
fourteenth amendment. See Robinson v. California, 370 U.S. 660, 666 (1962). See generally
Wheeler, Toward a Theory of Limited Punishment: An Examination of the Eighth Amend
ment, 24 Stan. L. Rev. 838 (1972).
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expansive review of the prison conditions in a Mississippi state prison,
the Fifth Circuit in Gates v. Collins 2633 affirmed the trial court’s findings
that numerous prison conditions and practices constituted cruel and
unusual punishment, including inadequate medical treatment and
hygienic facilities,2634 the use of solitary confinement without bedding,
adequate food or heat, or hygienic materials for periods longer than 24
hours,2635 excessive corporal punishment,2636 the use of armed trusties
without adequate supervision,2637 and inadequate protection of inmates
from physical assaults by fellow prisoners.2638 The court rejected the
argument that lack of funds justified the continued existence of these
conditions; it concluded that a state operating a prison assumes the
obligation to protect the constitutional rights of its inmates.2639 Where
substandard conditions exist because of an emergency, however, courts
are less inclined to find constitutional violations.2640
Federal courts consistently have held that corporal punishment of
school children in itself does not violate the eighth amendment’s pro
scription of cruel and unusual punishment.2641 The Fifth Circuit in
2633. 501 F.2d 1291 (5th Cir. 1974).
2634. Id. at 1300-04. The trial court found that the cumulative effect of inadequate
medical and bathroom facilities, broken windows, inferior fire fighting equipment, unsafe
electrical wiring, and inadequate means to control infectious diseases posed a serious
threat to the health and well-being of inmates. Id. at 1302.
2635. Id. at 1304-05.
2636. Id. at 1305-06. The court held such forms of punishment as administering milk of
magnesia, stripping inmates of their clothing, turning fans on naked and wet inmates,
handcuffing inmates to a fence, shooting at inmates to keep them moving, and forcing
inmates to maintain awkward positions for long periods of time violate the eighth
amendment. Id. at 1306; cf. McCray v. Burrell, 516 F.2d 357, 369 (4th Cir. 1975) (placing
suspected mentally deranged, nude prisoners together in isolated cell coupled with failure
to provide psychiatric evaluation violates eighth amendment).
2637. 501 F.2d at 1306-08. Trusties are prison inmates who are deemed trustworthy and
often are entrusted to oversee other inmates. Id. at 1306-08 & n.6; see note 2258 supra and
accompanying test. The court noted that 71 percent of the trusties suffered from
personality disorders, while 40 percent were mentally retarded. 501 F.2d at 1307.
2638. Id. at 1308-10.
2639. Id. at 1320. The court stopped short of requiring the state legislature to
appropriate funds sufficient to remedy the substandard conditions but did hold that if the
state chooses to run a prison it must do so without depriving inmates of their constitu
tional rights. Id.
2640. See Poindexter v. Woodson, 510 F.2d 464, 466 (10th Cir. 1975) (solitary confine
ment with hard bed, cramped quarters, continuous light, and other harsh restrictions
necessary to quell riot not cruel and unusual punishment); Clemmons v. Greggs, 509 F.2d
1338,1339-40 (5th Cir. 1975) (ill-advised use of tear gas causing adverse reaction in inmate
not cruel and unusual punishment where used only to quell prison disturbance with no
intent to punish); Hoitt v. Vitek, 497 F.2d 598, 600-01 (1st Cir. 1974) (reasonable confine
ment during prison riot resulting in deprivation of hygienic necessities not cruel and
unusual punishment).
2641. See, e.g., Glaser v. Marietta, 351 F. Supp 555, 557 (W.D. Pa. 1972); Sims v. Board
of Education, 329 F. Supp. 678, 689-90 (D.N.M. 1971); Ware v. Estes, 328 F. Supp. 657,
660(N.D.Tex. 1971),aff'd, 458F.2d 1360(5thCir. 1972)(percuriam).
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Ingraham v. Wright2642 agreed that such punishment is not uncon
stitutional per se2643 but on further analysis found that proof of excessive
punishment, disproportionate to the offense charged, does state a prima
facie case of violation of the eighth amendment.2644 Reversing the district
court’s dismissal of the plaintiff’s suit, the court rejected the district
court’s reasoning that there was no showing of cruel and unusual punish
ment throughout the school system; the court specifically observed that
corporal punishment at a single educational institution can subject the
responsible school authorities to liability for the constitutional viola
tion.2645
RETROACTIVITY

This term, in sharply divided opinions in two companion cases,2646 the
Supreme Court declined to accord retroactive effect to its holding in
Almeida-Sanchez v. United States26472648
that border patrol agents on roving
patrol along inland roadways cannot stop and search cars without
probable cause to believe the cars recently have made a border crossing
or that they contain aliens. In United States v. Peltier2646 the Court,
examining a conviction resulting from a pre-Almeida-Sanchez roving
patrol search, addressed the retroactivity issue in the context of the
purpose and effect of the exclusionary rule.2649 Proceeding from the
proposition that the exclusionary rule primarily serves to deter unlawful
police conduct in the future, the Court concluded that neither the fourth
amendment nor the exclusionary rule requires retroactive application of
Almeida-Sanchez where the police officers reasonably believed their
conduct conformed with the law.2650 The Court reached a similar decision

2642. 498 F.2d 248 (5th Cir. 1974).
2643. Id. at 259-60.
2644. Id. at 264-65 (severe corporal punishment involving significant risk of physical
injury to student violates eighth amendment).
2645. Id. at 262-63,265.
2646. Bowen v. United States, 422 U.S. 916 (1975); United States v. Peltier, 422 U.S.
531 (1975); see notes 254-258 supra and accompanying text.
2647. 413 U.S. 266 (1973).
2648. 422 U.S. 531 (1975).
2649. Id. at 535-539.
2650. 422 U.S. at 542. The Court found that the border patrol agents properly had relied
on a validly enacted statute and past decisions upholding searches by roving border
patrols. Id. at 541. In dissent, Justice Brennan argued that prospective application of
Almeida-Sanchez would frustrate the true purpose of the exclusionary rule, removal of the
incentive for the Government to disregard constitutional rights, since law enforcement
officers would be encouraged to make arguably unconstitutional searches under a “let’s
wait until it’s decided approach.” Id. at 549, 557 (Brennan, J., with Marshall, J., dis
senting).
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in the companion case, Bowen v. United States.2**' Adhering to the
principles announced in Peltier, the Court denied retroactive application
oi Almeida-Sanchez to a fixed border checkpoint search.2651
2652
By stressing only the deterrent purpose of the exclusionary rule in
Peltier and Bowen, the Court eschewed application of the traditional
three-pronged test to determine whether constitutional rulings should be
applied retroactively; that test requires an examination of the purpose
served by the new rule of law, the extent of reliance by law enforcement
officials on the old rule, and the effect a retroactive application of the
ruling would have on the administration of justice.2653 Although
criticized as an unworkable standard,2654 the test continues to receive
wide acceptance by the circuits.2655 The Third Circuit in Brown v. United
States2*** utilized the three inquiries of the test to determine that
statutory construction not affecting the factfinding procedures of a
court-martial should be given only prospective effect.2657 Plaintiffs, indi
viduals who were convicted by special courts-martial convened under
authority later found improper,2658 sought vacation of their convictions,
correction of records, and recovery of back-pay and allowances on the

2651. 422 U.S. 916 (1975).
2652. Id. at 918. In a case decided contemporaneously with Bowen, the Court held that
Almeida-Sanchez governs checkpoint border searches as well as roving patrol searches.
United States v. Ortiz, 422 U.S. 891, 896-97 (1975); see notes 252-253 supra and
accompanying text.
2653. See Stovall v. Denno, 388 U.S. 293, 297 (1967). See generally Mishkin, The
Supreme Court, 1964 Term—Foreword: The High Court, the Great Writ, and the Due Pro
cess of Time and Law, 79 Harv. L. Rev. 56, 57-70 (1965); Circuits Notes: 1973-1974 Term
663 n. 2397. The major factor in determining whether a new constitutional doctrine will be
given retroactive application is the purpose served by the doctrine. If it affects the truth
finding function of the criminal process, such as the validity of guilty verdicts, the new
doctrine will be given retroactive effect. If the purpose of the ruling is not related to the
reliability of results and findings of guilt, however, but rather serves other ends, such as
deterrence, the new ruling will have prospective application only. Williams v. United
States, 401 U.S. 646,653 (1971) (plurality opinion) (White, J.).
2654. See Michigan v. Payne, 412 U.S. 47, 61-62 (1973) (Marshall, J., dissenting)
(balancing test uniformly results in a holding of nonretroactivity).
2655. See, e.g., Blackbum v. Cross, 510 F.2d 1014, 1019 (5th Cir. 1975) (inclusion of
collateral estoppel for evidentiary facts in guarantee against double jeopardy retroactively
applied); Brown v. United States, 508 F.2d 618, 625 (3d Cir. 1975) (changes to conform
court-martial procedures to statute that do not affect factfinding function prospectively
applied); United Statesex rel Matthews v. Johnson, 503 F.2d 339, 347-48 (3d Cir. 1974)
(en banc) (prospective application of decision to require voluntary manslaughter
instruction in murder trial).
2656. 508F.2d618(3dCir. 1974),cert, denied, 422 U.S. 1027(1975).
2657. Id. at 623. See also United States v. Richardson, 512 F.2d 105, 106 (3d Cir. 1975)
(per curiam) (law extending statute of limitations on draft regulation offenses not retro
active in absence of clear congressional intent).
2658. 508 F.2d at 619; see United States v. Greenwell, 19 U.S.C.M.A. 460,464 (1970).
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ground that the courts-martial’s lack of jurisdiction rendered the convic
tions invalid.2659 Applying the three-pronged test, the court found the
purpose of the post-conviction ruling was to conform court-martial juris
dictional procedures to statutory requirements2660 and that retroactive
application would have a negative impact on the administration of
justice.2661
In contrast to the general utilization of the three-pronged test, courts
considering cases involving obscenity accord retroactive or prospective
application to the Supreme Court’s most recently enunciated standard of
obscenity2662 depending upon which statement of the law is more advan
tageous to the defendant.2663 Deviation from the three-pronged test in
obscenity cases avoids imposing punishment for activity that is declared
illegal subsequent to the defendant’s actions in violation of the constitu
tional prohibition of ex post facto laws.2664
FEDERAL INTERVENTION IN STATE CRIMINAL PROCEEDINGS

When a state criminal defendant brings suit in federal court for
injunctive or declaratory relief against a pending state prosecution,
principles of equity, comity, and federalism generally preclude federal

2659. 508 F.2d at 619.
2660. Id. at 625-26. The Court determined that a jurisdictional decision could be applied
retroactively if it involved an issue of constitutional interpretation rather than one of
statutory construction. Id. at 624-25.
2661. 508 F.2d at 627. The court noted that many persons convicted prior to the juris
dictional ruling are out of the service and not subject to retrial while those still in the
service might face reprosecution despite stale evidence and unavailable witnesses. Id.
2662. See Miller v. California, 413 U.S. 15 (1973). See generally notes 2401-2411 supra
and accompanying text.
2663. See, e.g., McKinney v. Parsons, 513 F.2d 264, 268-270 (5th Cir. 1975) (conviction
valid where materials in question obscene under both Roth-Memoirs and Miller
standards); United States v. Womack, 509 F.2d 368,384 (D.C. Cir. 1974), cert, denied, 422
U.S. 1022 (1975) (same); United States v. Carter, 506 F.2d 1251,1252 (6th Cir. 1974) (per
curiam), cert, denied, 422 U.S. 1020 (1975) (district court's dismissal of indictment on
ground Miller cannot be applied retroactively reversed and remanded for consideration in
light of HamlingY, United States v. Wasserman, 504 F.2d 1012,1016 (5th Cir. 1974) (retro
active application of Miller standard, where defendants indicted under Roth-Memoirs
standard but tried and convicted under Miller standard, inappropriate without substantial
justification outweighing the ex post facto considerations of notice to defendant and the
just application of criminal sanctions); United States v. Ratner, 502 F.2d 1300, 1302 (5th
Cir. 1974) (per curiam), petition for cert, filed, 43 U.S.L.W. 3572 (U.S. Apr. 11, 1975) (No.
74-1282) (conviction affirmed where no substantial probability that defendants would have
fared better under Miller standard).
2664. Cf. United States v. Jacobs, 513 F.2d 564, 566 (9th Cir. 1974) (retroactive applica
tion of Miller violative of due process clause); United States v. Wasserman, 504 F.2d 1012,
1016 (5th Cir. 1974) (retroactive application of Miller violative of policy considerations
supporting constitutional ban on ex post facto laws).
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intervention unless the state prosecution may injure irreparably the de
fendant’s federal rights.2665 A party seeking federal intervention must
show that the threatened harm from the state proceedings is more severe
than that normally attending state prosecutions by proving bad faith,
harassment, a flagrantly unconstitutional statute, or other extraordinary
circumstances.2666
The Supreme Court this term in Kugler v. Helfant2'*1 further defined
what extraordinary circumstances will support federal intervention,
ruling that a plaintiff must demonstrate an extraordinarily pressing need
for immediate equitable relief, not merely a highly unusual factual
setting.2668 The defendant in Helfant, a state municipal court judge,
sought federal intervention on the ground that he could not receive a fair
trial in the state courts on charges of obstruction of justice and false
swearing because of collusion between state supreme court justices and
the prosecution. The Supreme Court ruled that the type of extraordinary
circumstances warranting federal intervention were not present since the
defendant could avail himself of state procedures to ensure a fair trial.2669
2665. Younger v. Harris, 401 U.S. 37, 53-54 (1971); see Byrne v. Karalexis, 401 U.S. 216,
220 (1971) (per curiam) (injunctive or declaratory relief unavailable absent finding that
threat to defendant’s rights would not be eliminated by defense against single state crim
inal prosecution); Dyson v. Stein, 401 U.S. 200, 203 (1971) (per curiam) (before deciding
constitutionality of state statute, federal court must find irreparable injury); Perez v.
Ledesma, 401 U.S. 82, 83-85 (1971) (Younger standards applied to federal judicial inter
ference with state decisions on propriety of arrests and admissibility of evidence in
pending criminal prosecutions; suppression order reversed); Boyle v. Landry, 401 U.S. 77,
80-81 (1971) (declaratory and injunctive relief denied where no threat of prosecution under
challenged statute). See generally The Supreme Court, 1970 Term, 85 Harv. L. Rev. 40,
301-15(1971).
The general statutory prohibition against federal courts enjoining state proceedings
does not bar injunctions issued under the Civil Rights Act of 1871, the statute under which
most intervention actions are brought. Mitchum v. Foster, 407 U.S. 225, 242-43 (1972)
(section 1983 injunction power an expressly authorized exception to anti-injunction
legislation); see 28 U.S.C. § 2283 (1970) (anti-injunction act); Civil Rights Act of 1871, § 1,
42 U.S.C. § 1983 (1970). Intervention differs from other types of federal review of state
proceedings; because the defendant has not yet exhausted all avenues of state review,
intervention places greater strain on the values of federalism. See Maraist, Federal
Intervention in State Criminal Proceedings: Dombrowski, Younger and Beyond, 50 Texas
L. Rev 1324,1324-25(1972).
2666. Younger v. Harris, 401 U.S. 37, 49, 53-54 (1971). A state defendant who fears a
state prosecution will violate his federally guaranteed civil rights may petition for removal
of the case to a federal court as an alternative to federal intervention. 28 U.S.C. § 1443
(1970); see Georgia v. Rachel, 384 U.S. 780, 792-93 (1966); Bell v. Taylor, 509 F.2d 808,809
(5th Cir. 1975) (per curiam).
2667. 421 U.S. 117(1975).
2668. Id. at 124-25.
2669. Id. at 127-28 (mere involvement of state justices in prosecutorial effort does not
render fair trial impossible since state law provides for mandatory disqualification of
judges personally interested in trial events).

580

THE Georgetown Law Journal

[Vol. 64:167

If a state prosecution only is threatened and not pending, principles of
comity and federalism are no longer paramount, and a federal court
possesses considerably greater discretion to grant declaratory or
injunctive relief. The Supreme Court’s recent decision in Doran v. Salem
Inn, Inc. 2670 clearly demonstrates how those policies differ depending on
whether the state has initiated prosecution at the time the defendant
challenges the constitutionality of the underlying state statute. After
hearing the challenges to a local ordinance banning topless dancing
brought by three taverns equally regulated by the ordinance, the Court
ruled that a federal court could grant relief only to the two petitioners not
subject to state prosecution, and not to the third against whom the state
already had initiated prosecution for violating the ban.2671 While af
firming its prior rule that federal intervention into ongoing state pro
ceedings can be justified only rarely, the Court held that a plaintiff who
has standing freely may challenge the validity of the state statute in fed
eral court.2672
In Gajon Bar & Grill v. Kelly2™ the Second Circuit also confronted
challenges to a local law prohibiting topless dancing. The court denied
relief to a manager of a bar against whom the state had filed charges for
violating the statute, finding that no extraordinary circumstance pre
cluded him from protecting his constitutional rights in the state pro
ceeding.2674 The court also denied relief to the corporate owner of the
bar, even though it was not facing state prosecution, reasoning that the
first and fourteenth amendments do not guarantee freedom of speech to
corporations, the constitutional right allegedly threatened by the
statute, and federal intervention in favor of the corporation was not
necessary to protect the constitutional rights of its employee who could
defend himself adequately in the state courts.2675
Since the scope of permissible federal intervention depends on whether
a state prosecution is pending, when federal and state proceedings are
filed in close succession, the federal court must determine the point at

2670. _ U.S.
95 S. Ct. 2561 (1975).
2671. Id. at_ , 95 S. Ct. at 2566-68. Although the state formally brought its charges one
day after the taverns filed their federal actions, the Court nevertheless found federal
intervention inappropriate because the federal litigation was nascent and no issues had
been decided. Id. at_ , 95 S. Ct. at 2566.
2672. Id. at_, 95 S. Ct. at 2567.
2673. 508 F.2d 1317 (2d Cir. 1974).
2674. Id. at 1320-21.
2675. Id. at 1321-23. The court also found that the bar’s patrons could protect their own
first amendment rights by seeking equitable relief and did not require the protection of the
corporation. Id. at 1322.
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which the state suit is pending.2676 In Hicks v. Miranda2*11 the Supreme
Court this term clearly resolved that issue, holding that if the state
prosecution is pending before “any proceedings of substance on the
merits” have taken place in the federal courts intervention is improper
even if the federal action technically was filed first.2678 If a federal litigant
seeks relief that will not affect ongoing state prosecutions, however, the
normal rules against intervention do not apply since the federal relief
would not violate common principles of comity and federalism.2679
Before a federal court will intervene against a threatened state
criminal proceeding, the plaintiff must demonstrate that a case or
controversy exists.2680 This term the dissenting Justices to the Supreme
Court’s decision in Ellis v. Dyson2**' attempted to set forth guidelines
that courts should apply in determining whether a case or controversy
exists in a case seeking protection from a threatened state prose
cution.2682 On a record indicating that the petitioners who asserted
constitutional challenges to a state loitering statute were not engaged in
a recurrent activity that would subject them to future prosecution under
the statute, the dissent emphasized that the defendants themselves, not
others, must be threatened by future prosecution.26832684
The case or
controversy issue also arose in 414 Theater Corp. v. Murphy,2**4 in which

2676. See generally Comment, Federal Intervention in State Criminal Proceedings:
Inadequate Remedies in Adequate Forums, 63 Geo. L. J. 1143,1144-52(1975).
2677. 422 U.S. 332 (1975).
2678. Id. at 349 (federal intervention improper where state criminal prosecution
commenced one day after service of federal complaint); see Doran v. Salem Inn, Inc.,_
U.S._ ,_ , 95 S. Ct. 2561, 2566 (1975) (intervention improper where state prosecution
initiated one day after federal claim filed but no substantial activity in federal suit).
2679. See California Divers. Promotions, Inc. v. Musick, 505 F.2d 278, 281-83 (9th Cir.
1974) (injunctive relief against future bad faith arrests permissible under Younger if it
does not interfere with pending state prosecution).
2680. See Steffel v. Thompson, 415 U.S. 452, 458-60 (1974). Satisfaction of the case or
controversy requirement is a threshold issue in any federal suit. See generally C. Wright,
Handbook of the Law of Federal Courts §§ 12, 13 (2d ed. 1970). Special problems re
garding the case or controversy requirement arise when the state merely has threatened
but has not commenced prosecution. See Steffel v. Thompson, supra at 458-59 (direct
threat of enforcement coupled with arrest and prosecution of companion sufficient to
satisfy case or controversy requirements). See generally Note, Federal Declaratory Relief
and the Non-Pending State Criminal Suit, 34 Md. L. Rev. 87, 97-106 (1974); Comment,
Federal Declaratory Relief from Unconstitutional State Statutes: The Implications of
Steffel v. Thompson, 9 Harv. Civ. Rights-Civ. Lib. L. Rev. 520, 526-29 & n.44 (1974).
2681. 421 U.S. 426 (1975).
2682. Id. at 443-53 (Powell, J., with Burger, C.J., and Stewart, J., dissenting). The
majority in Ellis did not resolve the case or controversy issue but merely remanded the dis
trict court’s dismissal of the case with instructions to reconsider its decision in light of
Steffel See id. at 433-45.
2683. Id. at 446 (Powell, J., with Burger, C. J., & Stewart, J. .dissenting).
2684. 499 F.2d 1155 (2d Cir. 1974).
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the Second Circuit reviewed a challenge to an ordinance that a municipal
court previously had declared unconstitutional in a criminal pro
ceeding.2685 Emphasizing that the declaration of unconstitutionality,
absent an appeal to the state’s higher courts, would not prohibit the state
from bringing other prosecutions under the statute or initating civil
enforcement efforts, the court found the case was not moot and affirmed
the district court’s preliminary injunction against enforcement of the
law.26862687
Once a federal court determines that intervention is proper, it must
focus attention on the proper type of relief. Steffel v. Thompson2661 sanc
tioned declaratory judgments if sought prior to the initation of a state
prosecution,2688 but the issue of whether injunctive relief is available
under similar circumstances has divided the lower federal courts.2689 This
term the Supreme Court settled the dispute in Doran v. Salem Inn,
Inc.,2690 holding that injunctive relief is available to prospective state de
fendants since the practical effect of injunctions and declaratory judg
ments is the same.2691 The Court implied, however, that both injunctions
and declaratory judgments should be drawn carefully to cover only the
federal plaintiff’s conduct and not impinge upon the general enforcement
of the contested statute.2692
Last term, the Supreme Court began to apply federal intervention prin
ciples to federal actions seeking to halt ancillary, noncriminal state pro
ceedings. In Huffman v. Pursue, Ltd. 2693 the Court relied on the policies
limiting intervention to preclude federal relief against pending state civil
proceedings brought in aid of closely related state criminal statutes.269426
The Court noted that possible Supreme Court review of any final state

2685. Id. at 1158.
2686. Id. at 1158,1162.
2687. 415 U.S. 452 (1974).
2688. Id. at 475.
2689. Compare 414 Theater Corp. v. Murphy, 499 F.2d 1155, 1159-60 (2d Cir. 1974)
(injunction available in intervention proceeding where state criminal prosecution
threatened but not pending) with Cleaver v. Wilcox, 499 F.2d 940,944 (9th Cir. 1974) (only
declaratory relief available against threatened state prosecution absent showing of
irreparable injury).
2690. _U.S. _, 95 S. Ct. 2561 (1975).
2691. Id. at_ , 95 S. Ct. at 2567 (two corporate tavern owners threatened with prose
cution under obscenity statute may seek injunctive and declaratory relief).
2692. Id. at__, 95 S. Ct. at 2567-68.
2693. 420 U.S. 592 (1975).
2694. Id. at 605-07 (state sought injunction under nuisance statutes to close theater
allegedly showing obscene films).
2695. Id. at 605. In a civil case, since there is no counterpart to federal habeas corpus,
federal involvement in state matters is minimal if intervention is denied. See Cleaver v.
Wilcox, 499 F.2d 940,943 (9th Cir. 1974).
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judgment would protect sufficiently the petitioner’s constitutional
rights.2695 In Schlesinger v. Councilman2696 the Supreme Court extended
the intervention doctrine to federal court review of proceedings before
military tribunals.2697 Although considerations of federalism central to
the Younger rationale were not present, the Court reasoned that the mili
tary’s needs required a different approach to legal issues and that mili
tary tribunals, like state courts, possess expertise to which the federal
courts should defer.2698
New Federal Statutes

During the past court term Congress enacted several bills that will af
fect the operation of the criminal justice system. In an attempt to reduce
crime and the danger of recidivism, Congress passed the Speedy Trial
Act of 1974.2699 The Act, which will take effect on June 1, 1976,2700
requires the Government to secure an indictment or information within
30 days of an individual’s arrest or service of a summons.2701 The
legislation also imposes other time restrictions on the prosecution, spe
cifically requiring the Government to arraign a defendant within 10 days
of arrest, to begin a trial within 60 days of arraignment, and to commence
retrial within 60 days of the retrial or mistrial order.2702 If delay results
either from defendant’s involvement in another proceeding or because a
witness is absent, however, the time period will be stayed during such
delay.2703 If the Government fails to comply with the provisions of the
Act, the trial judge must dismiss or drop the charges.2704
2696. 420 U.S. 738 (1975).
2697. Id. at 758.
2698. Id. at 757-58. Deference to military tribunals on the basis of their special needs
ignores the fact that in any suit seeking intervention the central question is one of federal
constitutional law. The courts therefore should weigh the expertise of a state or military
tribunal in nonfederal law against the federal court’s expertise in dealing with constitu
tional questions. See generally H. Hart and H. Wechsler, The Federal Courts and the
Federal System 1043-44 n.l (2ded. 1973).
2699. Pub. L. No. 93-619, 88 Stat. 2076, 18 U.S.C.A. §§ 3161-74 (1975); see id.,
Preamble.
2700. Id. § 101,18 U.S.C.A. § 3163.
2701. Id., 18 U.S.C.A. § 3161(c).
2702. Id., 18 U.S.C.A. §§ 3161(c), (e). Congress provided for the gradual integration of
the new time requirements with the old time periods: until June 1, 1977, the time allowed
between arrest and indictment will be 60 days; for the second 12 month period the time
Limit is 45 days; during the period from June 1978 until the Act becomes fully effective in
1979 an indictment must be filed within 35 days of arrest. Id., 18 U.S.C.A. § 3161 (f).
Similarly, the time between arraignment and trial is shortened from 180 days the first year
to 120 days the second and 80 days during the third years. Id., 18 U.S.C.A. § 3161(g).
2703. Id., 18 U.S.C.A. § 3161(h).
2704. Id., 18 U.S.C.A. §§ 3162(a)(1), (2). The court has discretion to dismiss the charges
with or without prejudice; the Act instructs the court in making this decision to consider
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In the aftermath of the Watergate scandals, Congress passed the
Federal Election Campaign Act Amendments of 1974,2705 which
establishes comprehensive regulations concerning campaign contribu
tions and the funding of federal elections.2706 The legislation authorizes
the Government to impose fines up to $25,000 or to imprison for up to one
year violators of the contribution limitations.2707 Congress also increased
the penalties that may be imposed on labor unions or corporations that
violate the statute’s requirements2708 and provided further restrictions on
the making of contributions in the name of other persons or making cash
contributions.2709 Moreover, Congress established the Federal Election
Commission, which is empowered with many judicial and investigatory
powers, to oversee enforcement of the new legislation.2710 In Buckley v.
Valeo2711 the District of Columbia Circuit upheld the core provisions of
the Act2712 and found only one incidental reporting provision unconstitu
tional.2713 The court expressly declined to rule on whether the Federal
Elections Commission constitutionally could exercise the powers
Congress delegated to it, finding the issue not ripe for adjudication.2714
The Supreme Court granted certiorari in Buckley,271S heard argument in
the case in the fall of 197 52716 and should render its decision before the end
of the current term.

the seriousness of the offense charged, the circumstances of the noncompliance, and the
likely impact of reprosecution. Id.
2705. Pub. L. No. 93-443, 88 Stat. 1263 (codified in scattered sections of 2, 5,18,26, and
47 U.S.C.A.).
2706. The Act limits the total expenditures any candidate for federal office may make
during a particular election campaign. § 101(a), 18 U.S.C.A. §§ 608(c)(1)(B), (C), (E)(1975)
(candidate for president, $20,000,000; senator, $150,000 or 12 cents per eligible voter;
representative, $70,000). The statute also restricts the amount of money a candidate may
provide from his own funds, as well as limiting the size of contributions by individuals,
political committees, and the national committees of political parties. Id. § 101(b), 18
U.S.C.A. §§ 608(a)(1) (A)-(C), (b)(1), (b)(2), (f).
2707. Id. § 101(a), 18 U.S.C.A. § 608(i).
2708. Id. § 101(e) (1) (A), 18 U.S.C.A. § 610 (fine increased from $5,000 to $25,000); id. §
101(e)(1)(B), 18 U.S.C.A. § 610 (fine of up to $50,000 for willful violation by officer or di
rector of corporation or labor union).
2709. Id. §§ 101(e)(1)(B), (f)( 1), 18 U.S.C.A. §§ 614,615,617.
2710. Id. § 310, 2 U.S.C.A. § 437(c). The Commission may administer oaths, subpoena
witnesses, compel testimony, initiate civil actions, and render advisory opinions. Id. §§
311(a)(2), (3), (4), (6), (7), 313(a), 2 U.S.C.A. §§ 437d(a)(2), (3), (4), (6), (7), 437f.
2711. 519 F.2d 821 (D.C. Cir. 1975) (per curiam), jurisdiction noted, U.S__ , 96 S. Ct.
32 (1975) (No. 75-436).
2712. Id. at 844.
2713. Id. at 843, 878; see Federal Election Campaign Act Amendments of 1974, §
204(c), 2 U.S.C.A. § 434(e) ( 1975) (requiring full disclosure of individual contributors).
2714. 519 F.2d at 891-93,897.
2715. _U.S. _ 96 S. Ct. 32 ( 1975) (No. 75-436).
2716. _U.S. __ 44 U.S.L.W. 3297 (U.S. Nov. 10,1975) (Nos. 75-436, -437).
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The Ninety-third Congress addressed the problem of airplane hijacking
by enacting the Antihijacking Act of 1974,2717 which extends federal
jurisdiction to any attempted hijacking2718 and provides a minimum 20
year prison sentence for violators.2719 In an attempt to deter hijacking,
Congress provided that in the event a death occurs during a hijacking,
the violator will be punished by either life imprisonment or death,
depending on whether aggravating or mitigating circumstances
accompanied the commission of the crime.2720
Other legislation enacted last term increases penalties for individuals
convicted of violating the Sherman Anti-Trust Act.2721 The statute now
classifies all violations as felonies; moreover, it increases maximum fines
for violations to $1,000,000 for corporations and $100,000 for other
persons, and the possible jail term from one year to three years.2722
Reconsidering legislation enacted in 1970, Congress this past year
repealed the “no-knock” entry authorization that federal drug abuse
agents and the District of Columbia possessed.2723 All searches and
entries now are subject to the fourth amendment and the general require
ments applicable to federal law enforcement officers.2724 The Ninety-third
Congress also passed the District of Columbia Criminal Justice Act,2725
providing for legal representation of indigent defendants in cases in the
District of Columbia where the defendant is entitled to counsel by the
Constitution or local laws.2726 The Act, which parallels legislation
applicable to all federal district courts,2727 allows for maximum fee
schedules for attorneys representing indigents2728 and also provides for
the services of investigators and experts where necessary.2729
2717. Pub. L. No. 93-366, 88 Stat. 409, 49 U.S.C.A. §§ 1301, 1471-73, 1487, 1501-13
(1975).
2718. Id. § 104(a)(1), 49 U.S.C.A. § 1472(n).
2719. Id. § 104(a)(1)(A),49U.S.C.A. § 1472(i)(l)(A).
2720. Id. §§ 104(a)(1)(B), 105(c)(5), (6), (7), 49 U.S.C.A. § 1472(i)( 1)(B), 1473(c)(6)-(7).
Congress instructed the courts to consider factors such as the violator’s minority,
impaired capacity, duress, minimal participation in the hijacking, and the lack of fore
seeability as to the death sentence. Id. § 105(c)(6), 49 U.S.C.A. § 1472(i)( 1 )(B).
2721. Antitrust Procedures and Penalties Act, Pub. L. No. 93-528,88 Stat. 1706 (1974),
amending 15 U.S.C. §§ 1-7 (1970).
2722. Id. § 3, amending 15 U.S.C. §§ 1-3(1970).
2723. Pub. L. No. 93-481, §§ 3, 4(c), 88 Stat. 1455 (1974), amending 21 U.S.C. § 879
(1970) and D.C. Code Ann. § 23-522(c) (1973).
2724. Id. § 4(d), amending D.C. Code Ann. § 23-524(a) (1973); see 18 U.S.C. § 3109
(1970) (officer must give notice of his authority and his purpose prior to entry).
2725. Pub. L. No. 93-412, 88 Stat. 1089 (1974), codified at D.C. Code Ann. § 11-2601 to
-2609 (Supp. II, 1975).
2726. D.C.Code Ann, § 11-2601(1) (Supp. II, 1975).
2727. See 18 U.S.C. § 3006A (1970).
2728. D.C.Code Ann.§ 11-2604 (Supp. II, 1975).
2729. Id. § 11-2065.
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