ARTICLES
Interpersonal Testimonial Privileges Under
the Federal Rules of Evidence:
A Suggested Approach
By Thomas G. Krattenmaker

A Conversation About “A Conversation
About Collins"
By Robert P. Charrow and
Robert L. Smith
Public Assessment of Biological
Technologies: Can NEPA Answer the
Challenge?
By Patrick A. Parenteau and
Robert S. Catz

Manipulating the Genetic Code:
Jurisprudential Conundrums
By George P. Smith, II

COMMENTS
Court-Appointed Directors: Ancillary
Relief in Federal Securities Law
Enforcement Actions

Nonparty Enforcement of Antitrust Consent
Decrees Through Contempt
Proceedings

Intent to Conceal: Tolling the Antitrust
Statute of Limitations Under the
Fraudulent Concealment Doctrine

THE DAILY WASHINGTON

Law Reporter
PROVIDING UP-TO-DATE
LEGAL NEWS DAILY. . .
• Opinions of all local courts

• Listings of principal court pro
ceedings
• Special legal features and other
information of importance to
lawyers

A M UST

for every Lawyer,
every day!

FEATURING
Briefs of Recent Court Decisions, “Tax Chats’’ and Selected Items of General Interest
SEMI-ANNUAL INDEXES INCLUDED

ONE YEAR $49.80
THREE YEARS $136.80

TWO YEARS $94.80
PLUS TAX IN D.C.

1625 Eye Street, N.W., Washington, D.C.

Washington, D.C. 20006

CONTENTS
Planning and Taxation of
Trusts
John R. Cohan
Revocable Trusts
Robert D. Burch and Ronald
E. Gother
Permanent Trusts
John R. Cohan,
Paul T. Guinn
and Sidney Schneck
Insurance Trusts
Walter C. Schwartz
Short Term Trusts
Harold Weinstock
Trusts for Minors
Louis M. Castruccio
Charitable Remainder Trusts
Joseph R. Lowenstein
The Trustee, and Administra
tive Provisions
Albert J. Fink
Problems Relating to Admin
istration of Trust Assets
Melvine S. Spears
Tax and Conflict Problems of
Multi-State Inter Vivos
Trusts
Geraldine S. Hemmerling

*0

WHEN IT'S A TOOL

0

0

0
0

<

INTER VIVOS TRUSTS
PLANNING, DRAFTING, AND TAXATION
is such a book

A practical estate planning guide with a conservative approach to the law. Prepared by
specialists with the draftsman in mind.

Edited By: John R. Cohan
and Geraldine S. Hemmerling

Forms are included

1 Volume — 1975 —
771 pages — 6x9 Hard Cover
I—

■ ■nil

Shepard's Citations
P.O.Box 1235. Colorado Springs, Colorado 80901

■

I SHEPARD'S CITATIONS, Box 1235, Colorado Springs, Colo. 80901
I
Please send me INTER VIVOS TRUSTS for 15 days on approval.
I In 15□days
I will send $30.00 or I will return the book and owe nothing.
I
□ Check here for terms. In 15 days, send $10.00. One-half the balance
I
I is payable in 30 days and the remainder in 60 days. No finance charge. Same
I return privileges.
I
I NAME
I
I FIRM
I STREET
I CITY
........................................... STATE...................................... ZIP
I
Subject to acceptance in Colorado Springs, Colorado
L

1
I

I
I
I
I
I
I

I
I

I
I
I

I
I
■I

CONTENTS
ARTICLES

Interpersonal Testimonial Privileges Under
the Federal Rules of Evidence:
A Suggested Approach................
By Thomas G. Krattenmaker

613

A Conversation About “A Conversation
About Collins"..................................................................... 669
By Robert P. Charrow and
Robert L. Smith

Public Assessment of Biological
Technologies: Can NEPA Answer the
Challenge?.................................................................... 679
By Patrick A. Parenteau and
Robert S. Catz
Manipulating the Genetic Code:
Jurisprudential Conundrums..................................... 697
By George P. Smith, II

COMMENTS

Court-Appointed Directors: Ancillary
Relief in Federal Securities Law
Enforcement Actions................................................. 737

Nonparty Enforcement of Antitrust Consent
Decrees Through Contempt
Proceedings ......................

769

COMMENTS
(continued)

Intent to Conceal: Tolling the Antitrust
Statute of Limitations Under the
Fraudulent Concealment Doctrine.........................

The Georgetown Law Journal is published in October, December,

February, March, May, and July by the Georgetown Law Journal As
sociation. Printing office is 1117 14th Street, NW., Washington, D.C.
20005. Second-class postage paid at Washington, D.C., and at additional
mailing offices.

Subscriptions are given for the entire volume only and are payable in
advance. Domestic: $14.00 per year; current issue, $3.50; Circuits Note
issue, $6.00; back issues of volume 63, $3.50. Foreign: $15.00 per year;
add $0.15 for each individual issue requested. Mailing address: The
Georgetown Law Journal, 600 New Jersey Avenue, N.W., Washington,
D.C. 20001. Issues to volume 62 may be obtained from Dennis & Co., 251
Main Street, Buffalo, N.Y. 14203.

Subscriptions are renewed automatically upon expiration unless the
subscriber sends timely notice of termination. AU notifications of change
of address should include old address, including zip code, and new
address, including zip code. Please notify one month in advance to insure
prompt delivery.
It is our policy that unless a claim is made for non-receipt of Journal
issues within six months after the mailing date, we cannot be held
responsible for supplying those issues without charge.
© 1 Q7£ hv 'TTia ricw-ircrofnwT» T

A

'An

Georgetown
Law Journal
INTERPERSONAL TESTIMONIAL PRIVILEGES
UNDER THE Federal Rules of Evidence’.
A SUGGESTED APPROACH
Thomas G. Krattenmaker*

A testimonial privilege is a power, held by at least one participant in a
confidential communication, to prevent a court from receiving testimony
concerning that communication that otherwise might be sufficiently rele
vant and accurate to justify its introduction? Privileges for communica
tions between spouses and between attorney and client were recognized
at common law,*
123and other confidential communications have received
statutory protection during the past one hundred years? Privilege laws
of one or more states currently protect such relationships as: doctor and
patient,4 accountant and client,56 clergyman and communicant? psy

• Professor of Law, Georgetown University Law Center. B.A. 1965, Swarthmore Col
lege; J.D. 1968, Columbia University. At various stages in the research for this paper Joan
Magagna, Richard Metzger, and Clay Phillips, all students at Georgetown University Law
Center, provided most helpful research assistance and personal support. I have also benefitted enormously, in my work on the problems discussed here, from valuable comments
made by Deans David J. McCarthy and Frank F. Flegal of Georgetown and Professor R.
Kent Greenawalt of Columbia Law School.
1. See C. McCormick, Handbook On The Law Of Evidence §§ 72-77 (2d ed. E. Cleary
1972) [hereinafter cited as C. McCormick].
2. See id. § 78 (marital privilege); id. § 87 ( attorney-client privilege).
3. See generally id. § 77.
4. 8 J. Wigmore, Evidence § 2380, at n.5. (McNaughton rev. ed. 1961, Supp. 1975)
[hereinafter cited as J. Wigmore].
5. Id. § 2286, at n.22.
6. Id. § 2395, at n.l; see Kuhlmann, Communications to Clergymen—When Are They
Privileged?, 2 Valparaiso U.L. Rev. 265, 266-68, 277-81 (1968).
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chotherapist and client,7 journalist and source,89social worker and client,’
and guidance counsellor and counsellee.10
Prior to 1975 neither Congress nor the federal courts had played a
significant role in the development of the American law of testimonial
privileges; state legislators and local courts largely determined what
privileges would be recognized.11 With the passage of the new Federal
Rules of Evidence,'2 Congress has given federal courts a statutory guide
by which to measure privilege claims.13 In implementing this congres
sional guide, federal judges will have to confront directly policy problems
that they have been able to avoid under previous practice. This article at
tempts to define with some precision how the federal courts should ap
proach this task in relation to confidential communications between
natural persons.
An Overview of the Problem

The passage of the Federal Rules of Evidence marked the culmination
of a long process that was surrounded by intense controversy at every
step. Initially, practitioners and scholars debated whether separate evi
dence rules for federal courts were useful or necessary.14 Once a substan
tial group agreed that federal rules ought to be provided, much contro
versy developed over whether the Supreme Court’s rulemaking authority
could accomplish the task.15 Eventually the Supreme Court concluded
that it had such authority and in 1972 promulgated a set of proposed
rules.16 In response, Congress took the unprecedented step of acting to
7. 8 J. Wigmore § 2286, at n.23. See generally Slovenko, Psychiatry and a Second Look
at the Medical Privilege, 6 Wayne L. Rev. 175 (1960).
8. 8 J. Wigmore § 2286, at n.21; see Branzburg v. Hayes, 408 U.S. 665, 689 n.27 (1972)
(first amendment basis of newsman’s privilege rejected; state statutory provisions cited).
9. 8 J. Wigmore § 2286, at n.27; see Note, The Social Worker-Client Relationship and
Privileged Communications, 1965 Wash. U.L.Q. 362, 367-69 & nn.26-51.
10. See Robinson, Testimonial Privilege and the School Guidance Counsellor, 25
Syracuse L. Rev. 911, 948-52 (1974). Commentators have suggested recognition of a
privilege between marriage counsellor and client. See Fisher, The Psychotherapeutic Pro
fessions and the Law of Privileged Communications, 10 Wayne L. Rev. 609, 647-49
(1964); Note, A Suggested Privilege for Confidential Communications with Marriage
Counsellors, 106 U. Pa. L. Rev. 266 (1957).
11. See notes 32-138 infra and accompanying text.
12. Act of Jan. 2, 1975, Pub. L. No. 93-595, 88 Stat. 1929, codified at 28 U.S.C. App.
13. See Fed. R. Evid. 501; notes 15-28 infra and accompanying text.
14. See Special Committee on Evidence of Judicial Conference of the United
States. Preliminary Study of the Advisability and Feasibility of Developing
Uniform Rules of Evidence for the Federal Courts (T. Green rep.), 30 F.R.D. 79, 81-82
(1961) [hereinafter cited as Special Committee on Evidence).
15. See id. at 100-08; Degnan, The Law of Federal Evidence Reform, 76 Harv. L. Rev.
275,277-301 (1962).
16. Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. 183 (1972)
[hereinafter cited as Proposed Rules).
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prevent the rules from taking effect without express legislative ap
proval,1' subjecting the Court’s proposals to plenary House and Senate
review.17
18 After almost two years of consideration, Congress enacted the
Federal Rules of Evidence, which differed substantially from the pro
posed rules in many respects.
The question of how to treat testimonial privileges was especially con
troversial throughout the judicial and legislative processes of formulat
ing new rules of evidence. The proposed rules promulgated by the
Supreme Court, including a set of 13 detailed privilege rules, contained
no dissenting statements from members of the Advisory Committee on
Rules of Evidence, which did the bulk of the drafting work, or the Com
mittee on Rules of Practice and Procedure of the Judicial Conference,
which formally supervised the Advisory Committee and advised the
Supreme Court. Public statements made by members of both groups
clearly indicated, however, that each body was divided substantially on
the privilege issue.19 After promulgation of the proposed Rules, public
dissension intensified and widespread hostility to the privilege portions
of the proposed Rules became a principal reason for congressional inter
vention.20 Congress ultimately resolved the issue by discarding the Ad
visory Committee’s draft in toto and substituting for the proposed set of
13 privilege rules the two deceptively simple sentences of Rule 501:
Except as otherwise required by the Constitution of the
United States or provided by Act of Congress or in rules pre
scribed by the Supreme Court pursuant to statutory
authority, the privilege of a witness, person, government,
State, or political subdivision thereof shall be governed by the
principles of the common law as they may be interpreted by
the courts of the United States in light of reason and ex
perience. However, in civil actions and proceedings, with re
spect to an element of a claim or defense as to which State law
supplies the rules of decision, the privilege of a witness, per
son, government, State, or political subdivision thereof shall
17. Act of Mar. 30,1973, Pub. L. No. 93-12, 87 Stat. 9.
18. See H.R. Rep. No. 93-1597, 93d Cong., 2d Sess. (1974) [hereinafter cited as
G ? hence Report]; S. Rep No. 93-1277, 93d Cong., 2d Sess. (1974) [hereinafter cited as
Sen \te Report]; H.R. Rep. No 93-650, 93d Cong., 1st Sess. (1973) [hereinafter cited as
H< se Report]; Hearings Before the Senate Comm, on the Judiciary on Federal Rules of
Evidence, 93d Cong., 2d Sess. (1974) [hereinafter cited as Senate Hearings]; Hearings
Before the Special Subcomm, on Reform of Federal Criminal Laws of the House Comm, on
the Judiciary on Proposed Rules of Evidence, 93d Cong., 1st Sess., ser. 2 (1973) [herein
after cited as House Hearings].
19. See Krattenmaker, Testimonial Privilege in Federal Courts; An Alternative to the
Proposed Federal Rules of Evidence, 62 Geo L.J. 61, 64-65 & nn.20, 21 (1973).
20. See note 171 infra and accompanying text.
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be determined in accordance with State law.21
With minor exceptions, the last sentence of Rule 501 dictates with fair
certainty the resolution of testimonial privilege issues in cases where fed
eral jurisdiction is premised solely on diversity of citizenship.22 For civil
and criminal cases in which federal law provides the governing sub
stantive rules, however, the text of Rule 501 does not prescribe the
considerations that should influence a trial judge faced with resolving a
disputed privilege claim. In every such case the court will have to con
sider two critical questions: whether Rule 501 dictates a broad judicial
receptivity or a skeptical predisposition to claims of testimonial
privilege, and what weight, if any, should be accorded the privilege law of
the state in which the communication took place.
At least two views with respect to each of these issues will be urged
upon federal courts. Evidence and procedure scholars, who frequently ar
gue that testimonial privileges unjustifiably block the quest for truth,23
and those who favor a uniform federal law of evidence in order to expedite
federal litigation or to provide a model for the states, insist that federal
courts give little deference to the liberal state privilege laws and look
with disfavor on suggestions that innovative federal privileges be recog
nized.24 These proponents of giving Rule 501 a limited scope find support
in prior judicial experience with former Rule 26 of the Federal Rules of
Criminal Procedure, from which the language of Rule 501 was bor
rowed,25 and in the original proposals of the Advisory Committee.26 A
much different and more expansive view of Rule 501 rests on the
premises that interpersonal testimonial privileges serve as important
protectors of the right of privacy and that even in federal civil or criminal
cases principles of federalism suggest that great weight be accorded local
law on privilege questions.27 The historical evolution of federal evidence
law and the legislative history underlying Congress’s rejection of the pro
posed Rules also support a more liberal attitude toward recognizing testi
monial privileges.
This article explores the clashes between these views of federal
privilege law and proposes approaches that should aid courts in deciding
specific claims of testimonial privilege for interpersonal communications.
21. Fed. R. Evid. 501.
22. See Conference Report 7; Senate Report 11-13; House Report 9.
23. See, e.g., C. McCormick § 72, at 77; 8 J. WIGMORE § 2192; Chaffee, Privileged Com
munications: Is Justice Served or Obstructed by Closing the Doctor's Mouth on the Wit
ness Stand?, 52 Yale L.J. 607, 609 (1943). But see Louisell, Confidentiality, Conformity
and Confusion: Privileges in Federal Court Today, 31 Tulane L. Rev. 101,109-24 (1956).
24. See Moore & Bendix, Congress, Evidence and Rulemaking, 84 Yale L.J. 9, 19-27
(1974).
25. Fed. R. Crim. P. 26, as amended, Act of Jan. 2, 1975, § 3, 88 Stat. 1959.
26. See Proposed Rules, Adv. Comm. Notes, at 230-61.
27. See Louisell, supra note 23, at 109-24.

1976]

testimonial Privileges

617

The author is not an evidence expert, but one whose principal interests
are issues of federal-state relations and the legal protections afforded per
sonal liberties. The article therefore is deliberately limited to considera
tion of testimonial privileges held by natural persons.28 After tracing the
rules that governed federal judicial resolution of privilege claims prior to
the Federal Rules of Evidence, the article recounts in detail the course of
enactment of Rule 501 and explores the questions of whether and how
testimonial privileges further important substantive goals and to what
extent, and in what cases, federal judges should be free to disregard state
privilege laws. The conclusion delineates proposed models for resolving
privilege issues in diversity and in civil and criminal federal question
cases.
Federal Court Treatment of Testimonial Privileges Prior to the

Federal Rules of Evidence
Congress may limit a federal trial judge’s discretion to admit or reject
proffered evidence either by expressly providing a standard for decision
that, with greater or lesser specificity, states the rule the judge is to
apply29 or by directing the trial judge to another source of law supplying
a specific decisional rule that the judge should follow uncritically.30 This
distinction illuminates some central issues that have surrounded Rule
501 and its predecessors. As a matter of practice, federal trial courts
always have been faced with three questions in resolving disputes over
the admissibility of evidence: whether Congress or another competent
rulemaking body has provided a specific rule of decision to govern a
claim; if not, whether the trial judge must apply some other source of law
whose rules of decision shall be followed; finally, if neither a rule of de
cision nor a source of law has been dictated, what authorities the judge
may or should utilize in resolving the issue before him.
The answers to these questions have varied in federal courts since
1789, and the shifting currents of thought provide an important backdrop to the enactment of Rule 501. The history of federal approaches to
privilege issues easily divides itself into three periods: the time prior to
1933, the upheavals in judicial federalism during the 1930s, and the judi
cial experience under the Federal Rules of Civil Procedure and the
Federal Rules of Criminal Procedure until 1975, when the Federal Rules
28. No attempt is made to deal with privilege issues involving corporate or govern
mental bodies, nor does the article discuss constitutionally mandated privileges.
29. See Fed. R. Evid. 501 (except as otherwise required privilege questions are to be
“governed by the principles of the common law as they may be interpreted ... in the light
of reason and experience”).
30. See id. (in civil actions with respect to which state law applies, rules of decision on
privilege issues “shall be determined in accordance with State law”).
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of Evidence took effect.
FEDERAL PRIVILEGE LAW PRIOR TO

1933

The basic question of what sources of evidence law might be relied on
by federal judges remained murky and confusing throughout the first 150
years of federal judicial experience. Great confusion over the applica
bility of congressional statutes arose because of the division between law
and equity and the distinction between civil and criminal cases. Further
more, few reported cases dealt with evidentiary problems, and courts
often confused privilege questions with issues of competence.31 Neverthe
less, a brief synopsis of the early struggle to define the sources of federal
evidence law in different types of cases sheds some light on the problems
that will confront judges asked to construe Rule 501.
Diversity and Federal Question Cases at Law.
The Rules of De
cisions Act,32 which was held to govern the admissibility of evidence in
federal diversity cases from 1789, provided:
[T]he laws of the several states, except where the constitu
tion, treaties or statutes of the United States shall otherwise
require or provide, shall be regarded as rules of decision in
trials at common law in the courts of the United States in
cases where they apply.33
The rule thus required federal courts to apply the current evidence law of
the state in which they sat to all diversity cases. Only one problem arose.
In Swift v. Tyson34 the Supreme Court held that for purposes of defining
the state substantive law applicable in diversity cases the reference to
“laws of the several states” signified only statutory, not decisional, law.
The circuit courts split almost evenly on the question whether Swift
applied to evidentiary questions, and the Supreme Court inexplicably
failed to resolve the conflict.35
Although Congress in 1875 conferred general jurisdiction on federal
31. See 8 J. Wigmore §6a, at 180-81,184, 190.
32. Judiciary Act of 1789, ch. 20, § 34,1 Stat. 92.
33. Id.; see Sims v. Hundley, 47 U.S. (6 How.) 1, 6 (1848); McNiel v. Holbrook, 37 U.S.
(12 Pet.) 84, 89 (1838); cf. Vance v. Cambell, 66 U.S. (1 Black) 427, 430 (1861) (patent suit;
state law is rule of decision in all trials at common law in federal court); United States v.
Reid, 53 U.S. (12 How.) 383, 385 (1851) (federal court not bound to apply state evidence
law in criminal cases as it is in civil cases at common law). Congress amended the language
of the Act in 1948 to reach all civil actions. 28 U.S.C. § 1652 (1970); see H. Hart & H.
Wechsler, The Federal Courts and the Federal System 664 (2d ed. 1973) (hereinafter
cited as H. Harta H. Wechsler).
34. 41 U.S. (16 Pet.) 1(1842).
35. See Leach, State Law of Evidence in the Federal Courts, 43 Harv. L. Rev. 554, 567
(1930).
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district courts over civil causes of action premised on federal law,36
nothing indicates that federal courts perceived this different basis of
jurisdiction as a ground for disregarding state evidence law. Indeed, the
two most comprehensive studies of the early sources of federal evidence
law draw no distinction between diversity and federal question cases but
simply discuss the problem as one of determining the law applicable in
“civil" cases in federal courts.37 Thus, it seems safe to assume that the
federal judiciary followed state evidence law in civil federal question
cases as well as in actions based on diversity of citizenship.38
Actions in Equity and Admiralty.
By its terms, the Rules of De
cisions Act applied only to trials at common law. Perhaps in recognition
of this limitation, Congress in 1862 enacted a federal statute directing
equity courts to follow state laws on the competence of witnesses;39 in
practice, this law seems to have led equity courts to follow state privilege
law.4' Because the law did not affect evidence issues other than questions
of competence, it left untouched the Supreme Court’s longstanding rule
making powers over other evidence issues.41 Although the Court exer
cised that authority in 1912 by promulgating a rule directing equity
courts to determine questions of evidence “as in actions at law,”42 equity
courts continued to follow their own instincts as to the preferable sources
of evidence law and were able to do largely as they pleased on questions
not involving competence because of the wide discretion traditionally
36. Judiciary Act of 1875, ch. 137, § 1, 18 Stat. 470, codified at 28 U.S.C. § 1331 (1970).
See generally H. Hart & H. WECHSLER 844-50.
37. See Leach, supra note 35, at 581-82 (hypothetical that makes sense only on assump
tion that in federal question cases state evidence law governs for same reasons that such
state law applies in diversity cases); 1 J. Wigmore, Evidence § 6 (3ded. 1940).
38. That federal courts sitting in both federal question and diversity jurisdiction
followed state evidence law is consistent with at least one analogous doctrine. The
Supreme Court has held with fair consistency that the Rules of Decision Act directs
federal courts to borrow state statutes of limitations, rather than fashion a federal judicial
limit, for cases premised on federal civil statutes that provide a federal cause of action but
do not specify a period of limitation. See O’Sullivan v. Felix, 233 U.S. 318, 322 (1914)
(action under 42 U.S.C. § 1985); Campbell v. Haverhill, 155 U.S. 610, 616 (1895) (action for
patent infringement); Note, A Limitation on Actions for Deprivation of Federal Rights, 68
Colum L. Rev. 763, 768 (1968).
39. Act of July 16,1862, ch. 189, 12 Stat. 588; see Leach, supra note 35, at 577-79.
40. See Butler v. Fayerweather, 91 F. 458, 460-61 (2d Cir. 1899) (New York attorney
client privilege applied in federal court sitting in equity); Mutual Beneficial Life Ins. Co. v.
Robison, 58 F. 723, 731 (8th Cir. 1893) (Iowa doctor-patient privilege applied in federal
court sitting in equity). See also 5 J. Moore, Federal Practice
43.07, at 1356 (2d ed.
1948).
41. See H. Hart & H. Wechsler 664-65 (Supreme Court given rulemaking power over
federal courts in 1792).
42. 226 U.S. 661 (1912); see Comment, Federal Rule 43(a): The Scope of Admissibility of
Evidence and the Implications of the Erie Doctrine, 62 COLUM. L. Rev. 1049, 1051 n.16
(1962).
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given trial judges in equity cases to determine what evidence shall be ad
missible.43
Admiralty courts followed a path similar to that taken by equity
courts. The Supreme Court also enjoyed rulemaking powers for ad
miralty cases but declined to promulgate rules governing the admissi
bility of evidence or specifying other binding sources of law.44 Conse
quently, district courts adopted their own widely divergent rules, in
cluding rules of evidence.45 Admiralty courts generally refused to be
bound by state evidence rules and instead fashioned a flexible and liberal
evidence policy, much like that of the equity courts.46 Because these
courts generally followed state law on questions of competence,47 how
ever, privileges likely received similar treatment.
Federal Criminal Cases.
Very few early reported federal criminal
decisions dealt with the sources of evidence law governing such cases,48
but the prevailing view seemed to be that “the federal courts could de
velop the law somewhat at least by drawing rather wide implications
from existing principles of law.”49 In this one area, close adherence to
state law on privilege questions was not the early norm. The Supreme
Court freely cited state statutes, common law rules, and English authori
ties as the bases of its rulings.50 Several opinions did intimate that fed
eral courts were bound by state law on questions of evidence law, but
other decisions refused to recognize such restraint.51
In 1851, the Supreme Court purported to resolve the general issue of
what evidence law to apply in federal criminal cases in United States v.
Reid,52 a case presenting the question of whether one codefendant is com
petent to testify when called as a witness by another defendant. The
Government argued that federal standards should be fashioned to pro
vide federal uniformity. The defendant maintained that the Rules of De
cisions Act directed the trial court to apply state law, which would have
43. See 1 J. Wigmore, supra note 37, at 171-73; Comment,supra note 42, at 1051.
4i. See H. Harta H. Wechsler 666; Leach, supra note 35, at 579.
45. See 1 J. Wigmore, supra note 37, at 173.
46. See Leach, supra note 35, at 579-80.
47. See Special Committee on Evidence 93; Leach, supra note 35, at 579-81 & n.109.
48. See 3 L. Orfield. Criminal Procedure under the Federal Rules § 26:5, at 290
(1966) [hereinafter cited as L. Orfield].
49. Id. at 291.
50. See, e.g., United States v. Murphy, 41 U.S. (16 Pet.) 128, 133 (1842) (English law
and authorities relied on to settle question of victim’s competency as witness); United
States v. Wood, 39 U.S. (14 Pet.) 360, 367 (1840) (English authorities and cases used to de
termine number of witnesses required to prove perjury and to rule on the use of written
testimony in such proof); United States v. Gooding, 25 U.S. (12 Wheat.) 292, 297-98 (1827)
(common law governs admissibility of statement of defendant’s agent).
51. See generally 3 L. ORFIELD § 26:5.
52. 53 U.S. (12 How.) 383 (1851).
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allowed the codefendant to testify on Reid’s behalf. The Court adopted an
awkward, intermediate position, holding that in federal criminal cases
the admissibility of evidence should be determined in accordance with
the law of the state as it existed in 1789, the year the federal court system
was established.53 Despite the dubious authoritative basis for that de
cision,54 the principle that state evidence law as it existed in 1789 was
controlling in federal criminal cases retained its formal vitality until
1933.55 The doctrine announced in Reid had two significant effects: fed
eral uniformity effectively was rejected as an important or overriding
goal,56 and evidence law in federal criminal cases was frozen. For ex
ample, no statute passed after 1789 in one of the original states would
apply in a federal case prosecuted one hundred years later.5758
The static
character of evidence law in federal courts put enormous pressure on the
Reid doctrine and best explains erosion of that doctrine in Benson v.
United States,56 where the Court dealt with the competence of a code
fendant when called as a witness by the Government.59 While a federal
statute would have resolved this case in the government’s favor,60 the
Court was not content to dispose of the case simply on that ground. In
stead, Justice Brewer argued that the policy reasons behind the state
rule, which treated a defendant as incompetent to testify when called by
a codefendant, did not apply with full force when the Government called
the same witness; he concluded: “We do not feel ourselves, therefore,
precluded by [ the Reid] case from examining this question in the light of
general authority and sound reason.”61 The Court decided the issue in
favor of the Government substantially on the proposition that the
53. Id. at 389-90.
54. See 3 L. Orfield § 26:7, at 294-95; Leach, supra note 35, at 555-57.
55. See Funk v. United States, 290 U.S. 371, 381 (1933) (federal courts free to formulate
own rules of evidence); notes 65-67 infra and accompanying text. In 1892 the Supreme
Court resolved a subsidiary issue by holding that federal courts sitting in the states ad
mitted to the Union after 1789 were to apply the law of the state in effect at the time of its
admission.See Logan v. United States, 144 U.S. 263, 303 (1892); L. Orfield §26:8.
56. But see Leach, supra note 35 at 557. Professor Leach argues that Reid fostered
federal uniformity because the "common law of evidence in the several states in 1789 was
substantially the same." Id. Whether or not that undocumented assertion is accurate, the
rule in Logan v. United States introduced nonuniform results. See 144 U.S. 263, 303 (1892)
(law governing states admitted into Union after 1789); note 55 supra.
57. See, e g., Franklin v. United States, 193 F. 334, 339-40 (3d Cir. 1912) (expert opinion
on handwriting samples inadmissible in federal court despite change in Pennsylvania law);
United States v. Perkins, 221 F. 109, 110 (E.D.S.C. 1915) (federal court cannot consider
South Carolina statute in determining admissibility of medical books); United States v.
Jones, 10 F. 469, 470-71 (S.D.N.Y. 1882) (New York statute allowing comparison of hand
writing samples irrelevant in federal case).
58. 146 U.S. 325 (1892).
59. Id. at 333.
60. See 3 L. Orfield §26:11, at 301.
61. 146 U.S. at 335.
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modern trend of legislation and common law was to abolish common law
incompetency rules, which would have been applicable if Reid had been
applied strictly.62 After its decision in Benson, the Supreme Court occa
sionally departed from the “law of 1789“ rule,63 but the predominant
tendency in federal courts still was to follow Reid.6465
66
PERIOD OF UPHEAVAL:

1933-1946

The period from 1933 to 1946 saw a revolution in the nature and
sources of federal evidence law. In Funk v. United States™ and Wolfle v.
United States™ the Supreme Court definitively ruled that in deciding evi
dentiary questions in criminal trials federal trial courts were not bound
by state law, whether decisional or statutory.67 The Erie doctrine that
federal diversity courts are bound to follow the “substantive” but not the
“procedural” law of the state in which they sit paralleled this change
several years later.68 During the same period Congress authorized and
the Supreme Court promulgated uniform rules of procedure for federal
trial courts in all civil and criminal cases which contained important pro
visions concerning the admissibility of evidence.6970
71

The Funk and Wolfle Decisions.
In considering whether the wife
of a criminal defendant was competent to testify on his behalf contrary to
the common law position of 1789, the Court in Funk v. United States10
squarely faced the tension between Reid and Benson.11 The Court firmly
rejected the concept of a frozen law of evidence, reasoning that since no
congressional statute clearly commanded the “law of 1789 rule,” the
courts were obliged to preserve a flexible, growing law; the Court held
62. Id. at 336-37.
63. See Greer v. United States, 245 U.S. 559, 561 (1918) (presumption of good character
from law of 1789 not applied in federal criminal trial); Rosen v. United States, 245 U.S.
467, 471-72 (1918) (convicted felon competent to testify against codefendants not
withstanding contrary common law rule of 1789).
64. See 3 L. Orfield §§ 26:10 to 26:12. Professor Leach has summarized the situation
prevailing in 1930:
The law of the respective states as of 1789 ... or the date of admission of the
state ... is applicable in the federal criminal courts, except so far as state
legislation or judicial decisions have established a weight of authority in favor
of a more modern view.
Leach, supra note 35, at 565 (citations omitted).
65. 290U.S. 371 (1933).
66. 291 U.S. 7 (1934).
67. 290 U.S. at 380-82; 291 U.S. at 12-13.
68. Erie R.R. v. Tompkins, 304 U.S. 64, 78-79 (1938).
69. See Fed. R. Civ. P. 43; Fed. R. Crim. P. 26.
70. 290 U.S. 371 (1933).
71. Id. at 381.
.
......
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the evidence admissible.72 The role of state common law remained some
what unclear because portions of the Funk opinion might have been read
to require federal courts to conform to state law absent a particularized
reason for deviating from it.73 A month later the Court in Wolfle v.
United States7475
came close to dispelling such doubts. The trial court in
Wolfle had held admissible testimony of a stenographer regarding the
substance of a letter to the defendant’s wife that he had dictated to the
stenographer, notwithstanding a claim of interspousal testimonial privi
lege.- Perceiving a need for a federal approach to both competency and
evidentiary matters, the Court held that the controlling authority was to
be “common law principles, not. . . local statute’’76 and restated Fund as
holding:
[T]he rules governing the competence of witnesses in criminal
trials in federal courts are not necessarily restricted to those
local rules in force at the time of the admission into the Union
of the particular state where the trial takes place, but are
governed by common law principles as interpreted and applied
by the federal courts in the light of reason and experience.77
Although the trial in Wolfle had occurred in the state of Washington, the
Court cited opinions from courts in several other states, as well as one
from King’s Bench, in determining the proper scope of the spousal
privilege.78 Thus, while the Court did not state specifically that Washing
ton’s common law rules were of no greater importance than those of an
other state, the opinion seems to have been written upon that implicit
premise.
Having decided that federal courts could fashion their own evidence
rules for criminal trials, the Court then rendered the first authoritative
ruling on federal privilege law by holding the stenographer’s testimony
admissible. Because “[t]he privilege suppresses relevant testimony,” it
should be recognized “only when it is plain that marital confidence can
not otherwise reasonably be preserved.”79 Reasoning that the husband
did not need to communicate with his wife via a dictated letter,80 the

72.
73.
74.
75.
76.
77.
78.
79.
80.

Id at 382.
See 3 L. Orfield §26:13.
291 U.S. 7 (1934).
Id at 12.
Id at 13.
Id at 12.
Id at 14-17.
Id at 17.
Id at 16-17.
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Court concluded that his voluntary disclosure to the secretary revealed
that the communication was “not privileged because not made in con
fidence.”8182
The Erie Decision.
The Supreme Court’s decisions in Funk and
Wolfle, of course, affected only the law of privileges applicable in federal
criminal trials. The potential for a contrary rule in civil diversity cases
emerged from the Court’s 1938 decision in Erie Railroad Co. v.
Tompkins which held that federal courts enforcing legal rights created
by a state in actions predicated upon diversity of citizenship must apply
the substantive statutory and case law of the state where the action was
brought.83 The opinion relied both on an interpretation of the Rules of De
cisions Act and on a construction of the Constitution.84 Federal courts
exercising diversity jurisdiction always had followed state evidence law
in principle, but in construing the Rules of Decisions Act, the Court in
Erie clarified that both statutory and decisional evidence law of the state
applied in diversity cases.85 Moreover, the constitutional dicta of Erie
suggests the possibility that regardless of what Congress might say, fed
eral courts were bound to follow state privilege law in diversity cases.86
The argument that testimonial privileges are “substantive” state laws
within the meaning of Erie is by no means frivolous.87 If such rules are
deemed substantive, then Wolfle may authorize Congress to dictate the
law of testimonial privileges applicable in federal criminal trials, but Erie
requires federal courts, at least in the absence of a contrary congressional
directive, to follow state laws if the court’s jurisdiction rests upon
diversity of citizenship.88

The Shift to Rulemaking.
The Funk and Wolfle cases created the
potential for innovative federal approaches to privileges, since federal
courts were given broad authority to create new rules in federal criminal
trials. In 1934 Congress granted the Supreme Court the power to promul
gate uniform rules of practice and procedure for all federal district courts

81. Id. at 14.
82. 304 U.S. 64 (1938).
83. Id. at 78.
84. See id. at 78-80.
85. Id. at 78.
86. See id. at 78-79.
87. See Krattenmaker, supra note 19, at 103-114.
88. Doubt over the latitude that Erie permitted Congress in this area played a signifi
cant role in the enactment of Rule 501 of the new Federal Rules of Evidence. See notes 183194 infra and accompanying text.
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in civil cases,89 thereby fostering a policy of federal procedural uni
formity. Acting pursuant to this express authorization, the Supreme
Court promulgated the Federal Rules of Civil Procedure in 1939, which
formally applied to most civil cases, whether substantively controlled by
state or federal law.90 In 1940 Congress further authorized the Supreme
Court to promulgate a comprehensive set of rules of procedure for crim
inal cases,91 and in 1944 the Court did so.92 Each set of rules contained a
provision that purported to supply a source of law or a rule of decision for
resolving claims of testimonial privilege.93 Judicial experience under
these rules provided the most important backdrop to the development of
Rule 501 of the Federal Rules of Evidence.
TESTIMONIAL PRIVILEGES UNDER THE FEDERAL
RULES OF PROCEDURE

Rule 43(a) of the Federal Rules of Civil Procedure, which governed
privilege claims in virtually all federal civil cases from 1939 until enact
ment of Rule 501, provided in pertinent part:
All evidence shall be admitted which is admissible under the
statutes of the United States, or under the rules of evidence
heretofore applied in the courts of the United States on the
hearing of suits in equity, or under the rules of evidence
applied in the courts of general jurisdiction of the state in
which the United States court is held. In any case, the statute
or rule which favors the reception of the evidence
governs ....94
89. Act of June 19, 1934, ch. 651, §§ 1-2, 48 Stat. 1064, codified at 28 U.S.C. § 2072
11970). Once promulgated by the Court, such rules are to become effective unless Congress
affirmatively intervenes to veto them within ninety days. Id. The only expressed limita
tion on the Court’s rulemaking power is that it cannot be utilized to “abridge, enlarge or
modify any substantive right.” Id. See also H. Hart & H. Wechsler 663-76 (although the
Supreme Court granted rulemaking powers as early as 1792, only after 1934 Act were
powers employed frequently and comprehensively).
90. 308 U.S. 645, 645-776 (1939). Some specialized civil proceedings, not important here,
were not covered by the Civil Rules. See generally 4 C. Wright & A. Miller, Federal
Practice and Procedure §§ 1012-28 (1969).
91. Act of June 29, 1940, ch. 445, 54 Stat. 688, codified at 18 U.S.C. § 3771 (1970). The
Court earlier had been empowered to prescribe rules for proceedings after verdict. See Act
of Feb. 24, 1933, ch. 119, 47 Stat. 904, codified at 18 U.S.C. § 3772 (1970).
92. Rules of Criminal Procedure, 323 U.S. 821 (1944).
93. Fed R. Civ. P. 43; Fed. R. Crim. P. 26.
94. Fed R. Civ. P. 43(a). Rule 26(b)(1) of the Federal Rules of Civil Procedure forbids
taking depositions of “privileged” matter and Rules 33(b) and 34(a) apply the same
standard to discovery. No court or commentator has suggested that, as to any particular
communication, one of these Rules might consider the matter privileged while for another
it would remain not privileged.
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The Rule represented a compromise between those who doubted the Su
preme Court’s authority to promulgate any rules of evidence at all and
those who would have utilized the Rules Enabling Act to codify a de
tailed, uniform system of evidence law for federal courts; “Rule 43 was a
stopgap and should be regarded as such,”95 although it does seem to indi
cate a broad policy favoring admissibility of evidence.96
As a result of the compromise underlying Rule 43, the Rule left much
to be worked out in the course of subsequent adjudication and was par
ticularly opaque with respect to privilege questions. On its face, the Rule
appeared to permit admission of otherwise privileged testimony when
ever any one of the three sources of law referred to did not recognize the
privilege.97 Three other considerations, the constitutional dicta of Erie,
the absence of an express direction not to accommodate state interests,
and the fact that prior to promulgation of Rule 43 the federal courts ap
plied state privileges in both law and equity civil cases regardless of the
basis of jurisdiction, however, all pointed toward the conclusion that the
new Rule provided for recognizing state-created privileges.98 In practice,
privilege questions began to turn, in part, on the nature of the sub
stantive law governing the case.

Diversity and Federal Question Cases.
Applying Rule 43 to
cases grounded in diversity of citizenship, where state law supplied the
governing substantive rules, federal courts almost invariably applied
state privileges law, but they arrived at this result for a variety of rea
sons. Some courts apparently concluded that Erie required recognition of
state-created privileges in diversity cases.99 Other courts read Rule 43 as
requiring recognition of state privileges law in such cases, in spite of the
Rule’s apparent general preference for admitting relevant evidence.100
Judges also reasoned that, although not required to follow state law, fed
eral courts nonetheless should be sensitive to the serious problem of
95. 9 C. Wright & A. MiLler, supra note 90, § 2401, at 308. See also Senate Hearings,
supra note 18, at 78 (statement of Professor Moore).
96. See Senate Hearings at 78 (statement of Professor Moore).
97. Cf. Monarch Ins. Co. v. Spach, 281 F.2d 401, 401-11 (5th Cir. 1960) (evidence admis
sible for impeachment under federal equity practice despite state rule that would bar
admission).
98. See Lukee Enterprises, Inc. v. New York Life Ins. Co., 52 F.R.D. 21, 22-23 (D.N.
Me*. 1971).
99. See, e.g., Massachusetts Mut. Life Ins. Co. v. Brei, 311 F.2d 463, 465-66 (2d Cir.
1962) (doctor-patient); Palmer v. Fisher, 228 F.2d 603, 608(7th Cir. 1955), cert denied, 351
U.S. 965 (1956) (accountant-client); R. & J. Dick Co. v. Walter C. Bass & Belting, Inc., 295
F. Supp. 758, 760-61 (N.D. Ga. 1968) (husband-wife); Miller v. Pacific Mut. Life Ins. Co.,
116 F. Supp. 365, 368 (W.D. Mich. 1953) (doctor-patient).
100. See Anderson v. Benson, 117 F. Supp. 765, 772 (D. Neb. 1953) (dictum) (Rule 43(a)
requires court to apply more restrictive state statute as to attorney-client privilege);
Berdon v. McDuff, 15 F.R.D. 29,31-32 (E.D. Mich. 1953) (under Rule 43(a) state statutory
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interference with state policy if state law were ignored completely.101
least one court felt that Rule 43 required trial judges to defer only to
state statutory, as contrasted with judge-made, privileges.102 Another
court apparently concluded that Rule 43 dictated that no deference be ac
corded to state law where evidence is admissible under a federal rule.103
But perhaps the largest body of reported decisions simply stated that
state privilege law should be followed without articulating any basis for
that conclusion.104 Notwithstanding this wide variety of interpretations
of the precise meaning of Rule 43, by the mid-1960s all respectable
authority pointed to one conclusion: in diversity cases, claims of testi
monial privilege were governed by state law.105
accountant-client privilege bars compelling answers on depositions); cf. Stricker v.
Morgan, 268 F.2d 882,888 (5th Cir. 1959) (dictum) (under Rule 43(a) ruling whether taking
deposition waives incompetency under state “Dead Man” statute properly based on state
cases).
101. See Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37, 43 (4th Cir. 1963) (state
statutory privilege for automobile accident report required by state law applies in federal
court); Hare v. Family Publications Serv., Inc., 334 F. Supp. 953, 960-61 (D. Md. 1971)
'weight of federal authority directs federal diversity court to apply accountant-client
privilege Law of forum state in interest of comity); Ex parte Sparrow, 14 F.R.D. 351, 353
ND. Ala. 1963) (although issue not controlled by Erie, federal court should follow public
policy of forum state embodied in statutory newsman’s privilege).
102. See Anderson v. Benson, 117 F. Supp. 765, 772 (D. Neb. 1953) (state statute, if
there is one, should control even if more restrictive than federal precedents; in absence of
statute, more liberal federal precedent should be followed). See also Ex parte Sparrow, 14
F.R.D. 351, 353 (N.D. Ala. 1953); Note, Evidence—State Privilege Rules Applicable in
Diversity Actions under Rule 43(a), 44 Calif. L. Rev. 949, 952 (1956). Since virtually all
state-created personal testimonial privileges now exist in statutory form, the practical
significance of allowing a federal court to ignore privileges created by state courts would
be slight.
103. See Aetna Life Ins. Co. v. McAdoo, 106 F. 2d 618, 621 (8th Cir. 1939).
104. See, e.g., Ranger, Inc. v. Equitable Life Assurance Soc’y of United States, 196 F.2d
968,972 (6th Cir. 1952) (doctor-patient); Arney v. George A. Hormel & Co., 53 F.R.D. 179,
181-82 & n.l (D. Minn. 1971) (attorney-client); Lukee Enterprises v. New York Life Ins.
Co., 52 F.R.D. 21, 23 (D.N. Mex. 1971) (accountant-client); Hill v. Huddleston, 263 F.
Supp 108,110 (D. Md. 1967) (doctor-patient); Baumv. Pennsylvania R.R., 14 F.R.D. 398,
399 (E.D.N.Y. 1953) (doctor-patient).
105. One exception to the general trend was a series of cases in the Northern District of
Ohio refusing to apply Ohio’s attorney-client privilege; the court concluded the avail
ability of testimonial privileges was a procedural issue subject to federal law in diversity
cases. See, e.g., Scourtes v. Fred W. Albrecht Grocery Co., 15 F.R.D. 55, 57 (N.D. Ohio
1953) (per curiam); Humphries v. Pennsylvania R.R., 14 F.R.D. 177, 179-81 (N.D. Ohio
1953); Brookshire v. Pennsylvania R.R., 14 F.R.D. 154, 156-57 (N.D. Ohio 1953); Panella
v. Baltimore & O.R.R., 14 F.R.D. 196, 197 (N.D. Ohio 1951). These decisions seem
inconsistent with that court’s parent court of appeals decision in Ranger, Inc. v. Equitable
Life Assurance Society of the United States, which followed Michigan’s doctor-patient
privilege. 196 F.2d 968,972 (6th Cir. 1952). The Sixth Circuit inRanger did not state why it
was following that privilege, but the case has been read subsequently to rest upon the per. ed compulsion of Erie. See Miller v. Pacific Mut. Life Ins. Co., 116 F. Supp. 365, 368
I W.D. Mich. 1953). See also Boyd v. Wrisley, 228 F. Supp. 9,10 (W.D. Mich. 1964).
Professors Wright and Miller in their treatise cite Willard C. Beach Air Brush Co. v.
General Motors Corp, as a diversity case refusing to apply a state privilege. 9 C. Wright &
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Application of Rule 43 to privilege issues in civil cases where federal
substantive law governed resulted in various judicial approaches to
privilege claims, although reported opinions are scarce and perhaps
unrepresentative. Unfortunately, a number of reported opinions rendered
in cases that in fact raised the problem of the controlling source of
privilege law in federal question cases either overlooked or refused to
grapple with the issue.106 In those few instances in which the issue was
addressed directly, the lower federal courts divided almost evenly. The
Ninth Circuit held that the language of Rule 43 required federal courts to
apply state law on privilege issues even in federal question cases.10' One
district court specifically applied New Jersey’s attorney-client privilege
in a civil antitrust proceeding initiated by the Government.108 The Fifth
Circuit, on the other hand, treated the privilege issue extensively and
held that in a federal securities case testimonial privilege issues must be
resolved as a matter of federal law.109 The court stressed, however, that in
determining the applicable evidence law a “federal court must take full
account of the reasons for any asserted privilege including any especially
strong policies of the state in which the court sits.”110 The Sixth Circuit
twice refused to recognize a claim of marital privilege under state law in
federal question cases but only because doing so would have led to an
inequitable result.111 Finally, several courts held that federal law governs
A. Miller, supra note 90, § 2804, at 334 n.2 (1969); see 118 F. Supp. 242, 244 (D. N.J.
1953), affd per curiam, 214 F.2d 664 (3d Cir. 1954). While a parenthetical notation in the
opinion might be read as asserting such power, in fact the court seems to resolve the issue
in light of New Jersey law. See 118 F. Supp. at 244 (since state statute creating attorney
client privilege inapplicable where client grants attorney authority to settle suit, evidence
admissible under state as well as federal law).
106. See United States v. Pape, 144 F.2d 778, 781-82 (2d Cir. 1944) (scope of attorney
client privilege); Comercio E Industria Continental, S.A. v. Dresser Industries, Inc., 19
F.R.D. 513, 514 (S.D.N.Y. 1956) (same).
107. See Baird v. Koerner, 279 F.2d 623,632 (9th Cir. 1960).
108. United States v. Becton Dickinson & Co., 212 F. Supp. 92, 95 (D.N.J. 1962). In
support of his determination to apply state law, the trial judge cited six cases, none of
which squarely stands for the proposition that state law controls in federal questions
cases. Id.; see Stricker v. Morgan, 268 F.2d 882, 888 (5th Cir. 1959) (diversity
jurisdiction); Independent Productions Corp. v. Loew’s Inc., 22 F.R.D. 266, 273-75
(S.D.N.Y. 1958) (determination of constitutional privileges); Comercio E Industria
Continental, S.A. v. Dresser Industries, Inc., 19 F.R.D. 513, 514 (S.D.N.Y. 1956) (diversity
jurisdiction). Three of the cases cited involved attorney-client claims in patent or antitrust
suits that were resolved without reference to the relevant source of privilege law. See
International Minerals & Chem. Corp. v. Golding-Keene Co., 162 F. Supp. 137, 140
(W.D.N.Y. 1958) (patent); Zenith Radio Corp. v. Radio Corp, of America, 121 F. Supp. 792,
794 (D. Del. 1954) (patent); United States v. United Shoe Mach. Corp., 89 F. Supp. 357,
358 (D. Mass. 1950) (antitrust).
109. See Gamer v. Wolfinbarger, 430 F.2d 1093,1098-1100 (5th Cir. 1970).
110. Id. at 1100.
111. See United States v. Brunner, 200 F.2d 276, 280 (6th Cir. 1952); Fraser v. United
States, 145 F.2d 139,144 (6th Cir. 1944). See also Louisell, supra note 23, at 121.
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on privilege issues in proceedings to enforce subpoenas issued by
administrative agencies but based the results on the unusual nature of
administrative proceedings.112 Thus, although federal courts agreed that
they had the power to disregard state privileges in federal question cases,
most courts at least sought to harmonize their decisions with state
privilege law. Indeed, Judge Weinstein has argued that, even in federal
criminal cases, a study of unreported decisions probably would reveal
that federal courts usually sought “a result consistent with state policy
involved unless it would cause injustice.”113
Federal Criminal Cases.
Rule 26 of the Federal Rules of Criminal
Procedure, in its final form, provided in pertinent part:
The admissibility of evidence and the competency and
privileges of witnesses shall be governed, except when an act
of Congress or these rules otherwise provide, by the principles
of the common law as they may be interpreted by the courts of
the United States in the light of reason and experience.114
The rule apparently codified the Supreme Court’s decision in Wolfle v.
United States,11S116
but this result was reached somewhat circuitously. The
first draft of the criminal rules contained an evidence section modeled
upon Rule 43 of the Federal Rules of Civil Procedure."* The second draft
contained no evidence rule, but a Reporter’s Note stated that eventually
a comprehensive set of rules of evidence would be drafted, following the
American Law Institute’s Model Code of Evidence.117 Subsequent drafts
then incorporated the Wolfle formulation, but by the seventh draft the
phrase “in the light of reason and experience” had disappeared.118 That
phrase later was re-inserted at the suggestion of four members of the
112. See, e.g., Colton v. United States, 306 F.2d 633, 636 (2d Cir. 1962) (Internal
Revenue Service); FTC v. St. Regis Paper Co., 304 F.2d 731, 734-35 (7th Cir. 1962)
(Federal Trade Commission); In re Albert Lindley Lee Memorial Hosp., 209 F.2d 122,12324 (2d Cir. 1953), cert, denied, 347 U.S. 960 (1954) (Internal Revenue Service); Falsone v.
United States, 205 F.2d 734, 741-42 (5th Cir.), cert, denied, 346 U.S. 864 (1953) (Internal
Revenue Service). But cf. Baird v. Koerner, 279 F.2d 623 (9th Cir. 1960) (state privilege
law applied in civil contempt proceeding after court order enforcing IRS summons). The
courts generally reasoned that since the proceedings involved were essentially admini
strative rather than judicial, privilege issues should be governed not by the technical
applicability of Rule 43 but by the notion that administrative agencies are not bound by
traditional rules of evidence. See Colton v. United States, supra at 636; FTC v. St. Regis
Paper Co., supra at 734-35; In re Albert Lindley Lee Memorial Hosp., supra at 123-24;
Falsone v. United States, supra at 741-42.
113. Weinstein, The Uniformity-Conformity Dilemma Facing Draftsmen of Federal
Rules of Evidence, 69 Colum. L. Rev. 353,372 n.82 (1969).
114. Fed R. Crim. P. 26.
115 291 U.S. 7 (1934); see notes 14-ISsupra and accompanying text.
116. See 3 L. Orfield § 26 2, at 280-81
117 See id. at 281.
118. See id. at 285.
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Advisory Committee who urged its retention to “make plain that what is
contemplated is a judicial function which is continuously creative to an
exceptionally high degree” and to clarify that “enlightened statutory de
velopments in the States” were relevant as well as “the older de
cisions.”119 The Advisory Committee Notes appended to the final draft of
Rule 26 repeated these exhortations,120 indicating that Rule 26 was to
focus federal courts’ attention on state law and emphasizing that the
Funk-Wolfle doctrine authorized enlightened experimentation by trial
judges in resolving evidence questions, including those of testimonial
privilege.
Despite the clear goals of Rule 26, the Rule failed to specify either the
amount of deference owed state law or the degree of innovative flexibility
permitted. The reported opinions on testimonial privilege issues in fed
eral criminal cases, none of which reached the Supreme Court, reveal four
distinct approaches to particularizing these potentially conflicting di
rectives. At least two opinions assumed that, in federal criminal prose
cutions, the trial court must follow the law of the forum state on ques
tions of testimonial privilege.121 Such a conclusion made little sense in
light of the background of Rule 26 and apparently reflected a deep-seated
bias against federal intrusion into this area. A second and similar ap
proach directed courts to decide privilege questions through a combina
tion of federal and state law; federal law technically prevailed, but state
privilege law was given full effect.122 Under the third approach, followed
in most reported cases, courts decided privilege questions as matters of
federal law, but in formulating federal law, they looked only to state
common law and federal statutory developments or general restatements
of the old common law precedents.123 This approach was strikingly
similar to the analysis rejected in Funk and Wolfle and thus was
apparently at odds with the view of the drafters of Rule 26 in that it ac
corded principal significance to whether ancient common law rules sup
ported the privilege, gave state law only secondary significance, and
implicitly denied federal leadership in defining privilege law.
The federal law that emerged from decisions following the third ap
119. Id. at 285-86.
120. See id. at 287-88.
121. See Love v. United States, 386 F.2d 260, 265 (8th Cir. 1967), cert, denied, 390 U.S.
985 (1968); Barnes v. United States, 374 F.2d 126,128 (5th Cir. 1967).
122. See United States v. Mason, 277 F. Supp. 114,116 (W.D. Mo. 1967), aff'd, 402 F.2d
732 (8th Cir. 1968). See also United States v. Friedman, 445 F.2d 1076,1085 (9th Cir. 1971)
(court need not determine whether California law governs application of attorney-client
privilege in federal criminal case as both state provisions and Ninth Circuit decisions place
challenged testimony beyond scope of privilege).
123. See, e.g., United States v. Williams, 447 F.2d 894, 897-98 (5th Cir. 1971) (husband
wife); United States v. Wells, 446 F.2d 2, 4 (2d Cir. 1971) (priest-penitent); United States
v. Mullings, 364 F.2d 173,176 n.3 (2d Cir. 1966) (doctor-patient).

1976]

testimonial Privileges

631

proach that looked to federal statutory privileges and established com
mon law precedents was rather unclear and incomplete. Because the old
common law precedents recognized testimonial privileges for confi
dential communications between husband and wife and between attorney
and client, these privileges were accorded widespread recognition by fed
eral courts.124125
The same courts consistently rejected claims of privilege
recently recognized in state law, such as doctor-patient and accountant
client claims, because such privileges were unknown to the common
law •: and summarily dismissed more innovative claims of privilege, such
as those for parent-child communication.126 Indeed, the federal courts
seemed unable to articulate precisely what privileges would be recog
nized and in what circumstances; no clear pattern emerged from the
cases that defined those situations in which an otherwise applicable
privilege would be held unavailable.127
A fourth approach, which closely followed the analysis contemplated
by the drafters of Rule 26, emphasizing the ability of federal courts to
adopt innovative and independent solutions to privilege problems,128 is
best illustrated by Mullen v. United States'29 and In re Verplank. 130 In
Mullen a unanimous panel of the United States Court of Appeals for the
District of Columbia Circuit reversed a conviction for child abuse on the
ground that the charge to the jury erroneously defined the element of in
tent.1 1 Two months after the decision was rendered, Judge Fahy filed a
concurring opinion, which was joined by Judge Edgerton, the author of
the initial panel opinion.132 Judge Fahy indicated that he found it plain
124. See, e.g., United States v. Armstrong, 476 F.2d 313, 315 (5th Cir. 1973) (husband
wife); United States v. Schlegel, 313 F. Supp. 177,178 (D. Neb. 1970) (attorney-client).
125. See, e.g., United States v. Harper, 450 F.2d 1032, 1035 (5th Cir. 1971) (doctor
patient); United States v. Wainright, 413 F.2d 796, 803 (10th Cir. 1969) (dictum)
1 accountant-client); United State v. Mullings, 364 F.2d 173, 176 n.3 (2d Cir. 1966) (doctor
patient); Himmelfarb v. United States, 175 F.2d 924, 938-39 (9th Cir. 1949) (accountant
client). See also 3 L. Orfield § 26:536, at 887-88 (accountant-client privilege).
126. See In re Kinoy, 326 F. Supp. 400,406 ( S.D.N.Y. 1970).
127. Compare Himmelfarb v. United States, 175 F.2d 924, 938-39 (9th Cir. 1949)
¡communication with accountant employed by defendant’s attorney held not privileged)
with United States v. Kovel, 296 F.2d 918, 922 (2d Cir. 1961) (communication with
accountant employed by defendant’s attorney held privileged). See also United States v.
Williams, 447 F.2d 894, 897-98 (5th Cir. 1971) (dictum) (marital privilege bars testimony
about substance of statement by spouse, a coconspirator, made after arrest); Baker v.
United States, 329 F.2d 786, 789 ( 10th Cir. 1964) (statement of defendant’s wife about her
participation in conspiracy admissible).
128. See, e.g., Harris v. United States, 413 F.2d 316, 319-20 (9th Cir. 1969); United
States v. Kovel, 296 F.2d 918,921-22 (2d Cir. 1961 ); Taylor v. United States, 222 F.2d 398,
401-03 (D.C. Cir. 1955); Senate Hearings at 34 (testimony of Judge Joiner).
129. 263 F.2d 275 (D.C. Cir. 1958).
130. 329 F. Supp. 433 (C.D. Cal. 1971).
131. 263 F.2d at 276.
132. Id. at 276 ( Fahy, J., with Edgerton, J., concurring).
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error for the district court to admit into evidence the testimony of a
Lutheran minister that the defendant had confessed to mistreating her
children.133 Although conceding that the priest-penitent privilege had
been “abrogated or abandoned” at least by the end of the Reformation,134
Judge Fahy found that the scant history of the privilege should not end
the inquiry. Federal courts could recognize a privilege without finding
that “it has either existed uniformly at common law or has been ap
proved in terms by act of Congress.”135 Rule 26 supplied a different
standard for recognizing privileges: “When reason and experience called
for recognition of a privilege . . . the dead hand of the common law will
not restrain such recognition.”136 Relying heavily on Wigmore’s treatise,
Judge Fahy found that the same common law principles that led to recog
nizing the husband-wife and attorney -client privileges fully supported a
clergyman-penitent privilege as well.137 Judge Fahy reasoned that “the
possible benefit of permitting litigation to prosper” could not outweigh
“the spiritual rehabilitation of a penitent”138 and concluded that Rule 26
recognized that evidence law was “concerned not only with the truth but
with the manner of its ascertainment.”139 Judge Edgerton submitted an
additional concurring statement that went even further:
I think a communication made in reasonable confidence that it
will not be disclosed, and in such circumstances that disclosure
is shocking to the moral sense of the community, should not be
disclosed in a judicial proceeding, whether the trusted person
is or is not a wife, husband, doctor, lawyer or minister.140
For both concurring judges the principles expressed in Rule 26 invited
judicial innovation and did not freeze the law of testimonial privileges
into either the existing mold of state law or that of universally recognized
common law principles.
In re Verplank141 reviewed several testimonial privilege issues in de
ciding defendants’ motions to quash grand jury subpoenas issued as part
133. Id. at 276-77,280.
134. Id. at 278.
135. Id.
136. Id. at 279.
137. Id. at 279-80; see 8 J. Wigmore, supra note 37, §§ 2285, 2294-96. Professor
Wigmore has concluded that the recognition of a privilege should be governed by four
canons: the communication must originate in a confidence; the confidentiality must be es
sential to the satisfactory maintenance of the relation between the parties; the relation
must be one that should be fostered; and the injury that would inure to the relation by dis
closure must be greater than the benefit gained for the correct disposal of litigation. 8 J.
Wigmore,supra, § 2285, at 531.
138. 263 F.2d at 280.
139. Id.
140. Id. at 281.
141. 329 F. Supp. 433 (C.D. Cal. 1971).
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of an investigation of violations of the Selective Service laws.142 Reverend
Verplank, an ordained minister of the United Presbyterian Church, was
director of a draft counselling service supported by his church and also
Chaplain of the Claremont Colleges, which made him officially responsi
ble for the Colleges’ draft counselling services.143 The subpoena directed
at him sought production of records of counsellees who had been referred
to physicians, dentists, or psychiatrists and any records concerning
those doctors themselves.144 Verplank moved to quash the subpoena on
the ground that the materials sought were “inextricably mingled with
confidential communications that are privileged.”145 He asserted three
separate privileges: clergyman-communicant, attorney-client, and coun
sellor-counsellee.146 The court granted his motion on the basis of the first,
denied it as to the third, and did not discuss the second.147
The court’s recognition of the clergyman-communicant privilege rests
essentially on two premises. First, the court found that Rule 26 embodied
a policy decision that in criminal cases federal courts should develop the
ancient common law rules and adapt them to modern circumstances.148
The court also reasoned that the specific testimonial privilege provisions
of the then tentative draft of the Proposed Federal Rules of Evidence
supplied particularly persuasive evidence of the directions in which fed
eral courts should move.149 Explicitly embracing the rationale of Mullen
and citing the proposed rule that established a clergyman-communicant
privilege, the court in Verplank held that “the spirit of Rule 26”
mandated recognition of that privilege.150
The second defendant in Verplank, a dentist, moved to quash a sub
poena, claiming that the physician-patient privilege protected his
patient’s records.151 While the court rejected his argument, it did not rest
its decision on the ground that this privilege was not recognized at com
mon law but instead concluded that for policy reasons no physician142. Id. at 437-39.
143. Id. at 434.
144. Id.
145. Id.
146. Id. (attorney-client privilege asserted because several attorneys worked at coun
selingcenter).
147. Id. at 435-36.
148. Id. at 435.
149. Id.
150. Id. at 435-36. In considering the claim of counsellor-counsellee privilege, the court
observed in dictum that "reason and experience” provided sufficient justification for cre
ating a counsellor-counsellee privilege "akin to that of the attorney-client privilege,” but
declined to do so. The judge further held that, even absent these privilege claims, the first
amendment provided Reverend Verplank a privilege not to testify in these circumstances.
Id. at 437-38 (dictum).
151. Id. at 438.
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patient privilege should be recognized in criminal cases.152
Mullen and Verplank do not stand alone, although they are par
ticularly striking instances of full-scale reliance on the admonition of
Rule 26 to consider evidentiary questions “in light of reason and experi
ence.” For example, writing for a unanimous Second Circuit panel, Judge
Friendly defined the circumstances under which communications to an
accountant in the employ of a law firm fell within the attorney-client
privilege by relying extensively on the modern techniques of law practice
and the policy bases underlying the privilege, although he never dis
cussed the language of Rule 26.153
As a result of these diverse approaches, judicial experience under Rule
26 yielded nothing remotely resembling a uniform federal law of testi
monial privileges. Federal judges clearly felt uncomfortable with the
thought of departing from state law. Beyond that observation, it appears
that two fundamental doctrinal approaches divided the federal judiciary.
One looked to the break with the past that Funk had engendered and the
“reason and experience” language of Rule 26 and viewed testimonial
privileges as devices to ensure the stability and privacy of human re
lationships. Proponents of this approach read Rule 26 as an exhortation
to fashion new testimonial privilege rules and discard old ones where ap
propriate in light of social development and the general principles that
first led common law judges to formulate the traditional privileges. The
other and contrary approach, which focused on Rule 26’s reference to the
common law and perhaps was aware of the pxe-Funk precedents of the
Court’s description in Wolfle of privileges as devices that “suppress re
levant testimony,” read the rule as requiring federal courts criminal
cases to recognize only time-honored privileges and to leave further de
velopment to Congress or another appropriate rule-making body.
Supreme Court rulings on evidence questions outside the area of testi
monial privileges did little to aid resolution of this conflict in philosophy.
XnLutwak v. United States'5* the Court considered whether a wife was
competent to testify against her husband in a criminal trial for illegally
procuring entry of aliens into this country. The claim was that the de
fendants had gone to Paris and married their “wives” only to enable the
women to enter the United States under the War Brides Act.155 After
entry, the marriages were to be dissolved. In holding that the phony
wives were competent to testify against their supposed husbands, the
152. Id.
153. United States v. Kovel, 296 F.2d 918, 920-23 (2d Cir. 1961). See also Harris v.
United States, 413 F.2d 316, 319-20 (9th Cir. 1969); Taylor v. United States, 222 F.2d 398,
401-03 (D.C. Cir. 1955); Senate Hearings at 34 (statementof Judge Joiner).
154. 344 U.S. 604 (1953).
155. Id. at 605; see Act of Dec. 28,1945, ch. 591, § 1,59 Stat. 659 (expired 1948).
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Court said that under Rule 26 it was not bound by the common law but
remained free to abrogate common law competency rules in the light of
reason and experience.156 A more hesitant view is represented in
Michelson v. United States,'*7 where the prosecutor was permitted to
cross-examine defendant’s five character witnesses with questions as to
their knowledge of defendant’s arrest twenty-seven years previously for
receipt of stolen goods.158 The United States Court of Appeals for the
Second Circuit, although upholding the practice, had pointed out that it
had been severely criticized.159 While conceding that much of the law is
archaic and paradoxical, the Supreme Court declined to alter the common
law rule permitting cross-examination about prior arrests because it has
proved to be a workable system.160 Writing for the majority, Justice
Jackson criticized the idea of adopting a federal rule:
The confusion and error it would engender would seem too
heavy a price to pay for an almost imperceptible logical
improvement, if any, in a system which is justified, if at all, by
accumulated judicial experience, rather than abstract logic.161
Against this background, a succession of groups deliberated on the Fed
eral Rules of Evidence.
The Enactment of Rule 501

Passage of the Rules Enabling Act162 in 1934 and the subsequent diffi
culties with evidence issues encountered by draftsmen of both the civil
and criminal federal rules of procedure intensified demands for uniform
resolution of the conflicting and confusing rules of evidence applied by
federal courts.163 Critics failed to recognize, however, that two distinct
sources of confusion existed. Not only were the applicable rules of de
cision frequently unclear or nonexistent, but also the governing sources
of law for these rules remained ill-defined, at least for nondiversity cases.
Proponents of systematic federal rules tended to assume the only ac
ceptable solution was to supply federal rules of decision; they did not
investigate seriously the possibility that merely specifying other
156. 344 U.S. at 614-15.
157. 355 U.S. 469 (1948).
158. Id. at 471-72.
159. 165 F.2d 732,734-35 & n.8 (2d Cir. 1948); see 335 U.S. at 473-74 n.4.
160. 335 U.S. at 486.
161. Id. at 487.
162. Act of June 19,1934,28 U.S.C. § 2072 (1970).
163. See, e.g., Joiner, Uniform Rules of Evidence for the Federal Courts, 20 F.R.D. 429,
439-40 (1957); Wright, Procedural Reform: Its Limitations and Its Future, 1 Ga. L. Rev.
563, 564-68 (1967). See generally House Hearings at 287 (position paper of Department of
Justice).
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authoritative sources for these rules might suffice.164 Consequently,
debate on the question whether federal rules of evidence should be formu
lated focused principally on the technical and practical problems of
codification.165 In 1962, a Special Committee on Evidence, appointed by
Chief Justice Earl Warren, recommended that uniform rules of evidence
be provided for federal trial courts following the procedures of the Rules
Enabling Act.166 The Supreme Court then appointed an Advisory Com
mittee on Rules of Evidence to prepare a draft set of rules. After inter
mediate review by the Committee on Rules of Practice and Procedure of
the Judicial Conference of the United States and a perfunctory final re
view by the Supreme Court, the Advisory Committee’s draft was promul
gated by the Court in 1972 as the Proposed Federal Rules of Evidence for
all United States courts and magistrates. Rather than permit the pro
posed rules to become effective automatically, Congress passed a bill re
quiring affirmative congressional approval of the Rules before they could
take effect.167 When Congress finally completed action on the Rules, the
chapter dealing with testimonial privileges had been rewritten
thoroughly.
THE ADVISORY COMMITTEE’S PROPOSALS

The Proposed Rules would have restricted narrowly those testimonial
privileges held by natural persons.168 Two rules established broad testi
monial privileges for confidential communications to clergymen169 and to
attorneys,170 but others whittled the doctor-patient privilege down to a
psychotherapist-patient privilege171 and provided that the marital
privilege applied only in criminal cases and might be invoked only in the
name of the accused.172 No other privileges for communications between
natural persons were recognized. Thus in addition to virtually discarding
more traditional privileges, the Proposed Rules would have wholly ex
164. See, e.g., 1 J. Wigmore § 6; Special Committee on Evidence, supra note 14, at
100-17. Bui see Leach, supra note 35, at 583-84.
165. Typically people interested in the matter assumed that Congress was too busy
with more pressing concerns to permit legislative reform. See Leach, supra note 35, at 583.
Moreover, some difference of opinion on whether the Rules Enabling Act permitted
codification of rules of evidence via Supreme Court rulemaking existed. See generally
Special Committee on Evidence 100-17.
166. Special Committee on Evidence 114-17.
167. Act of Mar. 30, 1973, Pub. L. No. 93-12, 87 Stat. 9.
168. Proposed Rule 501 stated that no testimonial privilege not provided by the Rules,
an act of Congress, or the Constitution was to be available in any federal court. Proposed
Rule 501, supra note 16.
169. Proposed Rule 506.
170. Proposed Rule 503.
171. Proposed Rule 504.
172. Proposed Rule 505.
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eluded recently developed privileges.173 Application of the Proposed
Rules ’ waiver rule, which provided that the holder of a privilege waived it
if he voluntarily disclosed “any significant part” of the privileged com
munication unless that disclosure itself was privileged,174 would have
limited further the few recognized privileges. For example, if an indi
vidual confided in his priest and his parent, neither communication would
have been privileged under the Proposed Rules because disclosure to the
parent, who was not covered by any of the Proposed Rules, would operate
as a waiver of the priest-penitent privilege provided for in Proposed Rule
506.
Addressing the problems underlying the choice of sources of law for
evidence issues, the Advisory Committee took a number of apparently
inconsistent approaches. Although the law of testimonial privileges was
to remain identical regardless of the basis of federal jurisdiction,175 the
marital privilege would have been available only in criminal cases.176 The
rules generally fashioned federal standards rather than following state
law definitions of privilege, but Proposed Rule 502 accorded a privilege,
inter alia, to any person making a report that was required by state law if
the state law provided a privilege to that person.177 This required reports
privilege departed from the goal of uniformity by expressly incorporating
state law. At least two other provisions also would have frustrated the
goal of uniformity. The attorney-client privilege of Proposed Rule 503
deliberately left unresolved a conflict among lower federal courts con
cerning the scope of the privilege where the client is a corporate entity.178
Moreover, by extending an almost limitless testimonial privilege to in
formation possessed by the Government and permitting “any attorney
representing the government” to invoke the privilege, Proposed Rule 509
ensured, at least as a practical matter, nonuniform invocation of the
privilege.179 The Advisory Committee wavered even on the underlying
choice to have a set of rules rather than to turn evidence questions over to
trial judges’ discretion. In general, the Advisory Committee chose to
draft rather elaborate rules that spelled out precisely what circumstances
permitted invocation of a privilege and defined its principal terms. Under
Proposed Rule 508 however, trade secrets were to be privileged only “if
the allowance of the privilege will not tend to conceal fraud or otherwise
173. The Proposed Rules did not provide any privilege for confidential communications
to accountants, social workers, or counsellors. Nor did they offer any protection for
journalists wishing to keep their sources of information confidential.
174. Proposed Rule 511.
175. See Proposed Rule 501, Adv. Comm. Note.
176. Proposed Rule 505.
177. Proposed Rule 502.
178. See Krattenmaker, supra note 19, at 73-74.
179. See Proposed Rule 509.
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work injustice.” No attempt was made to define a ‘‘trade secret,” no
standards for exercising this discretion were provided, and the trial judge
was simply directed, if he ordered disclosure, to “take such protective
measures as the interests of the holder of the privilege and of the parties
and the furtherance of justice may require.”1793
CONGRESSIONAL RESPONSE TO THE PROPOSED RULES

A storm of controversy arose after the Supreme Court promulgated
the Proposed Rules, and no other portion of the rules encountered more
criticism than the article dealing with testimonial privileges. While
mathematical measurement is impossible, a majority of the negative
comments received by the Congress probably were directed at one or
more of the proposed privilege rules.180 The intense public controversy
over these privilege provisions led Congress to take the unprecedented
step of acting to prevent the Rules from becoming effective until
Congress had given them plenary review.181 That action effectively trans
formed the Advisory Committee’s Proposed Rules into little more than a
preliminary congressional staff draft of a bill.
An Overview of the Congressional Response.
Virtually all
significant work on the privileges issue was accomplished by the House
Subcommittee on Criminal Justice, chaired by Representative
Hungate.182 To understand fully Congress’s motives in substituting the
present single privilege rule for the more complex and detailed proposals
of the Advisory Committee requires giving some attention to the
numerous, often conflicting positions espoused by opponents of the Ad
visory Committee draft. In exploring this maze of debate, one must not
lose sight of the single most important point: Congress ultimately re179a. Proposed Rule 508.
180. See 120 Cong. Rec. H 12253 (daily ed. Dec. 18, 1974) (remarks of Representative
Hungate).
181. See Act of Mar. 30, 1973, Pub. L. No. 93-12, 87 Stat. 9.
182. See generally House Report. The House subcommittee was the first congressional
body to hold hearings on the rules of evidence and its staff produced the compromise
language that became final Rule 501. After widely circulating this revision and others
made by the staff among the legal profession, the Committee received and published
extensive comments but did not change Rule 501. See Senate Report 42; House
Report 68. The full House of Representatives later agreed to the subcommittee formula
tion without amendment; Rule 501 received little scrutiny by the Senate. The Advisory
Committee filed a statement with the Senate Committee on the Judiciary calling for a re
turn to its original draft, but members of the Advisory Committee did not insist upon
those views in their testimony. See Senate Hearings at 49-50, 60. The conflicting views of
bench, bar, and the public that led to the final version of Rule 501 were voiced principally
before the House subcommittee.
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jected the Advisory Committee’s draft and perspective in toto, sub
stituting the quite different approach of Rule 501.
Congress rejected both the Advisory Committee’s determination to
discard state-created privileges in diversity cases and its position that
carefully defined and fairly complete rules of decision ought to be speci
fied for federal cases. While adhering to the Advisory Committee’s judg
ment that uniform federal rules of decision should govern privilege issues
in federal question cases, Congress in Rule 501 substituted a single, flexi
ble statement of principle for the detailed rigid code proposed by the Ad
visory Committee. The course of enactment of Rule 501 clearly reveals
that Congress was motivated substantially by disagreement with the
Advisory Committee’s position that federal recognition of interpersonal
testimonial privileges ought to be cut back. A summary of the congres
sional deliberations reveals the considerations that led Congress to adopt
these fundamental policy positions and also provides some guidance in
understanding more precisely how Congress intended issues arising
under Rule 501 to be resolved.
The Role of State Privileges Law in Diversity Cases.
Almost no
one outside the Advisory Committee agreed with the proposition that
state-created privileges should be disregarded in diversity cases.183 On
the contary, an impressive number of comments poured in urging that
such a course would be unwise or unconstitutional for various reasons.184
Some commentators expressed grave reservations whether Erie per
mitted federal courts to disregard state privilege law in diversity
cases;185 others stressed the desirability of federal-state comity in this
delicate area186 or feared that the Advisory Committee approach would
encourage forum shopping between state and federal courts.187 These ob
jections collectively reflected a basic premise that state privilege laws
183. But see Senate Hearings at 218-19 (statement of Professor Rothstein).
184. See, e.g., House Hearings at 246 (statement of Judge Friendly); id. at 147
(statement of former Justice Goldberg); id. at 160 (statement of Washington Council of
Lawyers); id. at 368 (statement of Reporters Comm, for Freedom of the Press); id. at 20304 (statement of New York Trial Lawyers Comm.); Senate Hearings at 91 (statement of
Professor Paschal); id. at 377-78 (statement of Federal Bar Ass’n’s Comm, on Model Rules
of Evidence).
185. See, e.g., House Hearings at 147 (statement of former Justice Goldberg); id. at 246
(statement of Judge Friendly); id. at 203-04 (statement of New York Trial Lawyers
Comm.); House Hearings Supp. at 242 (statement of Professor Louisell).
186. See, e.g., House Hearings Supp at 242-43 (statement of litigation practitioner); id.
at 307 (statement of Ass’n of the Bar of the City of N.Y.); id at 332 (statement of former
member of California State Bar Comm, on Federal Practice).
187. See, e g., id. at 279 (statement of Connecticut Bar Ass’n Comm.); id. at 269 (state
ment of Professor Field); House Hearings at 215 (statement of group of New York trial
lawyers).
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represented a substantive legal determination with respect to how cer
tain relationships are to be regulated or promoted that federal courts
must follow in diversity cases.188
Faced with virtually unanimous opposition to this aspect of the Ad
visory Committee’s draft, the Hungate subcommittee changed Rule 501
to require federal courts to follow state privilege law in diversity cases.
The subcommittee noted that this approach followed current federal
decisional law and that the proviso was necessary because the Advisory
Committee had stated that Erie, standing alone, did not require such a
result.189 In explaining the policy reasons behind its decision, the sub
committee seemed convinced that state-created privileges do protect
important substantive interests, reasoning that “federal law should not
supersede that of the States in substantive areas such as privilege absent
a compelling reason.”190 Finally, the subcommittee explained that it was
proposing the standard of Rule 501 for diversity cases to remove any
incentive to engage in forum shopping between state and federal
courts.191
Federal Question Cases.
The issue of what source of law
federal courts should look to in deciding privilege issues in cases not
based on diversity jurisdiction evoked more varied responses from sub
committee witnesses. Many of the witnesses were unaware of the
complex history of the role of state law in deciding evidentiary issues in
federal court litigation and simply assumed that if it was correct, in
principle, to follow state law in any federal civil case, state law should be
followed in all.192 Most of the individuals who addressed the problem
argued that, at the very least, state privileges should provide the basis
for departure.193 Led by Judge Henry Friendly, a number of influential
individuals and groups stridently insisted that the concept of codifying
federal evidence law itself was a grave mistake; they argued .that evi
dentiary issues should be worked out on a case-by-case basis by trial

188. See House Hearings at 160 (statement of Washington Council of Lawyers); Senate
Hearings at 91 (statement of Professor Paschal).
189. See House Hearings Supp. at 369.
190. House Report 72.
191. Id. The House subcommittee’s statement of the rationale behind the second
sentence of Rule 501, requiring recognition of state privileges in diversity cases was echoed
by the Senate Judiciary Committee. See Senate Report 43.
192. See House Hearings Supp. at 78 (statement of Ass’n of the Bar of the City of
N.Y.); id. at 92 (statement of litigation practitioner).
193. See, e.g., House Hearings at 262 (statement of Judge Friendly); House Hearings
Supp. at 242-43 (statement of litigation practitioner); id. at 332 (statement of former mem
ber of Calif. State Bar Comm, on Federal Practice). The Senate Judiciary Committee did
not evidence total reliance on state privileges law, suggesting that separate federal rules of
privilege were appropriate for cases governed by federal law. See Senate Report 43 n.3.
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judges.”4 Other witnesses before the subcommittee conceded the utility
of codification but insisted that the Advisory Committee had performed
the job inadequately.194
195 Finally, many groups appeared to argue that
their interests dictated recognition of a privilege for their confidential
communications that the Proposed Rules would have left unprotected.196
Two overall themes emerged from these broad attacks on the Advisory
Committee’s product. First, outside support for the precise choices made
by the Advisory Committee was virtually nonexistent.197 Second, almost
all critics who did not focus solely on the governmental privileges shared
the common goal of securing greater recognition of interpersonal
privileges in federal courts than the Advisory Committee proposed.
Some witnesses suggested this goal could be accomplished by increasing
the latitude of trial judges to act on individual claims, free of restrictive
rules that limited them to a defined set of privileges.198 Others simply
194. House Hearings at 246-65 (statement of Judge Friendly); see Senate Hearings at
379-80 I statement of Comm, on Fed. Courts of N.Y. County Lawyer’s Assn’n.); id. at 96-97
1 statement of American College of Trial Lawyers); id. at 80-82 (statement of Ass’n of Trial
Lawyers of America). Observing that those few rules that enjoy unanimous acceptance
need no codification, this group of critics contended that further codification would freeze
evidence law into its existing state, rather than permit it to continue to grow and develop
v. ith time and technology. See House Hearings at 248, 262 (statement of Judge Friendly).
195. Numerous witnesses objected to the Advisory Committee’s “official information”
privilege. See, e.g., House Hearings at 146-47, 157 (statement of former Justice Goldberg);
id. at 159-60 (statement of Washington Council of Lawyers); id. at 214-16 (statement of
group of New York trial lawyers); id. at 241-44 (statement of Professor Black); id. at 250
• statement of Judge Friendly); id. at 369-71 (statement of Reporters Comm, for Freedom
of the Press); id. at 388 (statement of Senator Abourezk); id. at 393 (statement of Project
on Corporate Responsibility); id. at 424-26 (statement of Public Citizen, Inc.); id. at485-86
(statement of litigation practitioner). But see id. at 328-29 (statement of Attorney General
of Wisconsin supporting official information privilege).
196. Professional psychiatric associations vigorously supported the Advisory Commit
tee's psychotherapist-patient privilege, but doctors and others lobbied strongly for
broadening the rule to the more traditional doc tor-patient privilege. Compare House
Hearings at 280-85 (statements of American Psychiatric Ass’n and American Acad, of
Psychiatry and the Law supporting psychotherapist-patient privilege) with id. at 152
(statement of former Supreme Court Justice Goldberg favoring traditional doctor-patient
privilege) and id. at 192 (statement of AMA supporting traditional privilege) and id. at 242
(statement of Professor Black favoring traditional rule) and id. at 454-58 (statement of
Ass n of American Physicians and Surgeons supporting traditional privilege) and House
Hearings Supp. at 66-68 (statement of American Hospital Ass’n supporting traditional
privilege). Other witnesses urged the recognition of a more broadly-based privilege for pro
fessional counselling generally. See House Hearings at 469 (statement of American
Orthopsychiatric Ass’n); id. at 458-62 (statement of D.C. Chapter, Nat’l Ass’n of Social
Workers). Accountants sought a federal privilege for communications with their clients.
See id. at 583 (statement of Natl Soc’y of Pub. Accountants). Journalists renewed their
fight for protection from compulsory disclosure of their confidential sources. See id. at 36773 i statement of Reporters Comm, for Freedom of the Press); id. at 545 (statement of the
Wall Street Journal).
197. But see id. at 42 (letter from Attorney General Kleindienst); id. at 313 (letter from
Senator McClellan).
198. See id. at 261-65 (statement of Judge Friendly); id. at 200-14 (statement of group
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would have added one or more specific privileges to those already pro
posed by the Advisory Committee.199
Opposition to the Advisory Committee’s essential, underlying policy
judgments was intense and widespread and played an important role in
the Hungate subcommittee’s rejection of the fundamental approach
advocated by a very distinguished group of evidence experts. All pro
posals for significant federal legislation are bound to generate con
troversy. What is particularly striking about the hearings before the
House subcommittee, and extraordinarily difficult to report in an
analytical fashion, is the intensity of the opposition to the proposed
privilege rules and the inherent power of that opposition. For example,
persons and groups that presented views opposed to this aspect of the
Advisory Committee’s work included, in addition to former Supreme
Court Associate Justice Arthur Goldberg,200 Judge Friendly201 and
several prominent law professors,202 the Association of American Physi
cians and Surgeons,203 the Washington Council of Lawyers,204 the
Association of the Bar of the City of New York,205 the Reporters
Committee for Freedom of the Press,206 the American College of Trial
Lawyers,207 the National Association of Mental Health,208 the American
Library Association,209 the Communications Workers of America,210
theNational Society of Public Accountants,211 the American Bar Associa
tion’s Special Committee on Federal Practice and Procedure,212 and the
American Medical Association.213 While all these groups were seeking
different specific goals, all shared a strong distaste for some or all of the
Advisory Committee’s privilege provisions. Surely, the power and pres
tige reflected by these groups must have had some substantial effect
upon the subcommittee’s deliberations.
Without engaging in collective psychoanalysis of members of the
House subcommittee, one cannot say with any assurance precisely why
199. See, e.g., id. at 192-94 (statement of AMA); id. at 583 (statement of Nat’l Soc’y of
Pub. Accountants); id. at 545 (statement of Wall Street Journal).
200. Id. at 142.
201. Id. at 246.
202. Id. at 240 (letter of Professor Black); id. at 195 (letter of Professor Graham); id.
Supp. at 242 (letter of Professor Louisell).
203. Id. at 454, 473.
204. Id. at 158.
205. Id. at 102.
206. Id. at 367.
207. Id. Supp. at 7, 100, 122.
208. Id. at 449, 465.
209. Id. at 584.
210. Id. at 513.
211. Id. at 583.
212. Id. Supp. at 117-18.
213. Id. at 192-94.
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they initially determined to reject the Advisory Committee’s approach
wholesale. Clearly, one factor must have been the subcommittee’s
realization that the Advisory Committee’s product was in no sense a
compromise of various views held by the bar or the public. The range of
testimony before the House subcommittee convincingly demonstrated
that the Advisory Committee had a much narrower view of the utility of
testimonial privileges than that of the general public or the practicing
bar.
Adoption of the Language of Rule 26.
The widespread criticism
of the privilege article of the Proposed Rules posed a dilemma for the
House subcommittee. Although the Advisory Committee’s detailed
formulation of privileges was not acceptable, witnesses showed wide
spread enthusiasm for a general federal code of evidence. Rejection of the
proposed privilege rules therefore required deciding what, if any, pro
visions should be substituted. Resolution of the intense and acrimonious
debate on the merits of each specific privilege asserted by a substantial
number of people threatened not only to become a time-consuming task
of original draftsmanship but also to delay further or prevent entirely
passage of a statute that covered many other important areas.
The subcommittee resolved this dilemma by adopting the formulation
of Rule 26 to the Federal Rules of Criminal Procedure as the guideline for
deciding privilege issues in nondiversity cases. The subcommittee’s re
port does not state why this solution was finally chosen, but the hearings
provide at least a clue. Although the prepared statement submitted by
Judge Friendly argued that a federal code of evidence was undesirable
"in any form,”214 Judge Friendly made a single concession in his testi
mony to the possible desirability of some reform in prevailing standards:

This [reform of Rule 43(a) of the Federal Rules of Civil
Procedure] could take the form of requiring that in diversity
cases the federal courts shall follow the state law of evidence
but that in federal question cases they shall be governed, in the
simple but moving language of Rule 26 of Federal Criminal
Procedure, ”... by the principles of the common law as they
may be interpreted ... in the light of reason and experience.”
I would add to this that even in such cases state-created

214. House Hearings at 261 (statement of Judge Friendly). Judge Friendly reported
that he had “seen no indication that the federal courts or lawyers practicing in them have
encountered difficulty” in working with the existing rules then set out in the Federal Rules
of Civil Procedure and Federal Rules of Criminal Procedure. Id Judge Friendly did con
cede, however, that some problems might have arisen from the reference in Rule 43(a) of
the Federal Rules of Civil Procedure to pre-existing equity practice. Id at 261-62.
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privileges should be respected unless a strong federal interest
otherwise requires.215
No one can say with certainty that these remarks provided the sole in
spiration for the final form of Rule 501, but Judge Friendly’s comments
no doubt were influential; the printed reports of the hearings before the
House Subcommittee contain no other statements urging adoption of the
language of Criminal Rule 26 as the most appropriate means of codifying
federal privileges law.
Adoption of the language of Rule 26 in response to the need to produce
a compromise on the privileges issue to assure passage of the complete
set of rules presented a problem that the subcommittee failed to address.
The sweet-sounding phrases of Rule 26 undoubtedly seemed to express
the consensus of those who opposed the Advisory Committee’s work, but
neither Judge Friendly’s comments nor the Senate and House reports re
vealed a familiarity with the discordant precedents on the subject of
privileges generated by the “simple but moving language” of Rule 26.216
The House Committee report merely stated that its amendment of the
privilege article had “left the law of privileges in its present state” and
directed that “privileges shall continue to be developed by the courts of
the United States under a uniform standard applicable both in civil and
criminal cases.”217 Unaware of the existing doctrinal confusion surround
ing application of Rule 26, perhaps forgetful of the fact that the rule had
not applied to federal civil cases, and principally interested only in
designing an acceptable compromise, the House subcommittee adopted
the language of Rule 26 without reflecting fully on the value of testi
monial privileges or on the privileges that should emerge from sub
sequent litigation under Rule 501.218 The Senate Judiciary Committee
report candidly explains the decision to adopt the broad language of Rule
26 as the single rule of decision:
Since it was clear that no agreement was likely to be possible
as to the content of specific privilege rules, and since the
inability to agree threatened to forestall or prevent passage of
an entire rules package, the determination was made that the
specific privilege rules proposed by the Court should be elimin
ated and a single rule (rule 501) substituted, leaving the law in
215. Id. at 262.
216. See notes 110-156 supra and accompanying text. But see House Hearings Supp. at
318-27 (report prepared by Library of Congress). The Library of Congress report was or
ganized by type of privileges; Congressmen who read the report, therefore, may not have
noticed the extent to which differently phrased rules of decision had produced different
results.
217. House Report 72.
218. See id.
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its current condition to be developed by the courts of the
United States utilizing the principles of the common law.219

Amendment of the Rules Enabling Act.
As if to underscore its
distaste for the privilege rules promulgated by the Supreme Court,
Congress further acted to restrict the Court’s rulemaking power over
privileges. The House subcommittee proposed, and the Congress
adopted, a provision that delimited the Supreme Court’s rulemaking
powers in evidentiary matters. The Court now can propose amendments
to the Federal R ules of Evidence that will become effective 180 days after
promulgation if not disapproved by a resolution of either House of
Congress.220 With respect to privileges, however, a Court amendment
“creating, abolishing, or modifying a privilege shall have no force or ef
fect unless it shall be approved by act of Congress.”221 Simply put, the
Supreme Court may not exercise again anything that can fairly be des
cribed as the rulemaking power with respect to testimonial privileges.
This novel and unprecedented restriction of the Supreme Court’s rule
making powers stands as an eloquent rebuke to its previous action ap
proving the Advisory Committee’s proposal.222
Flexibility under Rule 501.
Prior to passage of Rule 501, federal
courts that confronted claims of testimonial privilege had wrestled with a
number of fundamental questions such as the applicability of state
privileges law to federal criminal trials or to civil actions grounded in fed
eral question jurisdiction and the extent to which judges ought to be re
ceptive to innovative privilege claims justified on grounds of protecting
personal privacy.223 Except for the fairly explicit resolution in Rule 501
with respect to diversity cases, neither the new rule nor the legislative
history surrounding it provides definite answers to these questions. A
candid assessment of the legislative history compels the conclusion that
Congress often chose to duck rather than resolve a number of issues of
basic principles. Probably Congress’s intention on the matter is best
summarized in the remarks of Congressman Hungate, the principal
author of the Federal Rules of Evidence, made on the floor of the House,
just prior to passage of the bill:
The House rule on privilege is intended to leave the Federal
law of privilege where we found it. The Federal courts are to
develop the law of privilege on a case-by-case basis.
219.
220.
221.
222.
223.

Senate Report 43.
Act of Jan. 2,1975, 28 U.S.C.A. § 2076 (1975).
Id.
See generally Krattenmaker, supra note 19, at 61-65, 121-23.
See notes 29-161 supra and accompanying text.
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Rule 501 is not intended to freeze the law of privilege as it
now exists. The phrase “governed by the principles of the com
mon law as they may be interpreted by the courts of the
United States in light of reason and experience,” is intended to
provide the courts with the flexibility to develop rules of
privileges on a case-by-case basis. For example, the Supreme
Court’s rule of evidence contained no rule of privilege for a
newspaperperson. The language of Rule 501 permits the courts
to develop a privilege for newspaperpeople on a case-by-case
basis. The language cannot be interpreted as a congressional
expression in favor of having no such privilege, nor can the
conference action be interpreted as denying to newspaper
people any protection they may have from State newsperson’s
privilege laws.224
Those brief remarks summarize several of the somewhat divergent
themes reflected in Rule 501: state law is relevant somehow, but privilege
law is nevertheless to be federal law; federal courts can develop new
privilege law rules, but in some sense Congress intended to leave existing
federal practice intact; privilege issues are to be decided on a case-bycase basis, but the rules should be formulated pursuant to a uniform fed
eral standard. These divergent themes illustrate that neither the his
torical development of federal evidence law nor the course of enactment
of Rule 501 provides a clear or complete guide to the proper treatment of
issues that will arise with respect to interpersonal testimonial privileges
under Rule 501. Indeed, as the text to Rule 501 itself indicates, courts
will have to consider the political and social policy issues that underlie
the law of privileges in deciding claims of privilege.
A Policy Analysis

The preceding sketches of the historical treatment of privilege issues in
federal courts and the enactment of Rule 501 reveal two policy problems
that have dominated the debate over privileges: the extent to which a
testimonial privilege substantially protects the liberties of the individual
rather than simply setting up a bothersome roadblock to the factfinding
functions of the trial process, and the extent to which federal courts
ought to defer to or seek an accomodation with state privilege law. The
federal judiciary’s perception of these issues will be the predominant
factor in the resolution of privilege claims under Rule 501, at least in fed
eral question cases.
224. 120 Cong. Rec. H 12253-54 (daily ed. Dec. 18, 1974) (remarks of Representative
Hungate).
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A preliminary warning is in order. The analysis that follows is couched
in terms of policy judgments, concerning the rights of privacy and the
interest in state law autonomy. I do not mean to assert that the federal
Constitution requires certain results in this area.225 The fact that the
Constitution may leave certain options open, however, does not neces
sarily mean that any of those options equally will further constitutional
values or contribute equally to the common good.
INTERPERSONAL TESTIMONIAL PRIVILEGES AND THE
RIGHT OF PRIVACY

Opponents of privileges argue that they unjustifiably impede the quest
for truth by keeping relevant and probative evidence from the fact
finder.226 These critics argue further that no substantial offsetting bene
fits occur because the principal impetus for the creation of testimonial
privileges has been professional jealousy,227 and, in any event, any sub
stantial good that might be served by recognizing a privilege can be
fostered equally as well by a careful application of the relevance re
quirement.228 At an intuitive level at least, such a position is not con
vincing. The professional jealousy argument fails, for example, to explain
the survival of the marital privilege. More importantly, while privileges
do block access to the truth, they also provide a barrier to govern
mentally directed penetration of private communications.
A possible explanation for interpersonal testimonial privileges is that
they are important protectors of the right of privacy. Whether privileges
do promote this right requires a precise examination of what the concept
of privacy embodies in twentieth century America. The concept is not
easily defined. Claims of invasion of privacy are asserted easily, the
catchphrase “right to privacy” has been employed sloppily, and com
peting social values may justify a narrower conception of privacy. A
careful analysis of the privilege issue therefore requires consideration of
what individual and societal benefits flow from public protection of
privacy, whether recognition of testimonial privileges contributes sub
stantially to these ends, and whether the benefits privileges provide are
outweighed by the values they sacrifice. A fair assessment of these ques
tions leads to the conclusion that, properly understood and implemented,

225. The author has asserted elsewhere that the Constitution leaves the matter of what
pnvileges federal courts should or should not recognize to congressional discretion. See
Krattenmaker, supra note 19, at 94-100, 103-15.
226. See House Hearings at 555 (statement by Reporter for Advisory Comm.).
227. See id. at 558.
228. See C. McCormick. § 77, at 159-60.
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the simple exclusion of privileged evidence at trial can be viewed as an
important and well-designed adjunct to the right of privacy.229

The Meaning of the Right to Privacy.
The key to understanding
and evaluating the right to privacy is in large measure definitional.230231
“Privacy” is best understood as describing a voluntary and secure con
trol that a person possesses over communication about oneself. Privacy
ought not be confused with two very different concepts, which I shall
label secrecy and autonomy. A person involuntarily locked in a closet has
secrecy; he is completely isolated from the world about him. It makes no
sense, however, to say that person is enjoying privacy. What differen
tiates privacy from secrecy is the same trait that makes it a valuable
right: privacy entails voluntary control over the extent of one’s intel
lectual isolation and a secure ability to control how much information is
disseminated about oneself, as well as the scope and circumstances of its
communication.
Although privacy is a broader concept than secrecy, it is narrower than
the concept of personal autonomy or immunity, another interest with
which privacy often is confused. This confusion is nowhere better
illustrated than in the Supreme Court’s opinion in Roe v. WadeP' In
holding that a woman possesses a constitutionally protected right of
undefined breadth to choose for herself, free from governmental com
pulsion, whether to terminate her pregnancy, the Court repeatedly
characterized that right as one of “privacy.”232 Regardless of the Court’s
terminology, the principal effect of the Roe decision is, in fact, to carve
out a zone of noncommunicative conduct that may not be regulated by
the state.233 Although the “right” established by the case does indeed
protect voluntary private action from official regulation, it goes far be
yond protecting against official intrusion into information concerning
oneself: the right to have an abortion is a right to be free from regulation
of personal conduct, not a right to shield oneself from official view, and is
better conceptualized as a right of personal autonomy or a zone of im
munity from governmental control.

229. The general discussion of the right of privacy that is presented here draws heavily
from the writings of Professor Westin and Professor Fried, which excellently synthesize
and analyze the work of many others. See A. Westin, Privacy and Freedom (1970);
Fried, Privacy, 77 Yale L.J. 475 (1968). See also Shils, Privacy and Power, in
Contemporary Political Science: Toward Empirical Theory 231-76 (I. Pool ed. 1967).
230. See generally Henkin, Privacy and Autonomy, 74 Colum. L. Rev. 1410, 1410-11
(1974); Parker, A Definition of Privacy, 27 Rutgers L. Rev. 275 (1974).
231. 410 U.S. 113(1973).
232. Id. at 152, 153, 159.
233. See Henkin, supra note 230, at 1424-25 & n.61.
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Under this view of privacy as the voluntary and secure control one
possesses over communication of information about oneself, testimonial
privileges must be considered to protect a claimant’s right of privacy.
The rejection of a claim of privilege destroys the claimant’s control over
the breadth of the audience receiving personal information as well as his
control over the timing and conditions of its release. Not all deprivations
of privacy, as I have defined that term, however, can be deemed socially
deplorable. To take an extreme example, a statute requiring that res
taurant workers be examined for communicable diseases limits the volun
tary control such workers have over some personal information, but most
surely would agree that the invasion of privacy from such intrusion is
outweighed by other social needs. Thus, whether an interest in privacy
should be protected by recognition of a testimonial privilege necessarily
involves the balancing of competing policies, as well as careful scrutiny
of the relationship between the right of privacy and claims of privilege.
Professor Alan Westin’s discussion of those policy goals that are fur
thered by securing to all citizens a right to control the communication of
knowledge about themselves234 provides a most useful framework for
evaluating the conflicting interests at work in this area.
First, recognition of a right to privacy serves to promote and protect
personal automony and self-development. “In democratic societies there
is a fundamental belief in the uniqueness of the individual, in his basic
dignity and worth as a creature of God and a human being, and in the
need to maintain social processes that safeguard his sacred indi
viduality.”235 The right to privacy protects the individual citizen not only
from deprivation of that individuality resulting from complete exposure
but also from control and manipulation by those who otherwise might
penetrate his innermost secrets. It provides a shelter for experimentation
and testing of his views and thoughts before making them public.
“Without. . . time for incubation and growth, through privacy, many
ideas and positions would be launched into the world with dangerous pre
maturity,”236 thereby robbing society of the constructive creativity in
thought and ideas it seeks from all people.
Second, privacy provides a context for necessary emotional release.237
As society grows ever more complex and open, the individual develops a
concomitantly greater need for respite from his public activities and for a
shield from public view. Privacy enables people to “let their hair down,”
to engage in perfectly lawful conduct not encumbered by peer group pres
sures, to partake of “[f]ree discourse . . . [that] may be frivolous or
234.
235.
236.
237.

See A. Westin, supra note 229, at 32-39.
Id. at 33.
Id. at 34.
Id. at 228; see C. McCormick, § 77, at 159-60.
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serious, humble or defiant, reactionary or revolutionary, profane or in
good taste,”238 or to take comfort in time of sorrow. Without this emo
tional release, the pressures of our public lives might well overwhelm
either our psychic stability or our carefully controlled public etiquette.
Thus, the ability to limit the disclosure of our communications of per
sonal information is necessary to emotional well-being.239
Third, “[ejvery individual needs to integrate his experiences into a
meaningful pattern and to exert his individuality on events. To carry on
such self-evaluation, privacy is essential.”240 Privacy provides the es
sential setting for people to reflect upon the world about them—to think
through the mass of data and ideas that impinge upon them daily, to
evolve personal responses to those worldly demands, and to contemplate
the morality of their behavior and the utility of their ideas. The ability to
control the dissemination of personal information further permits the
individual to choose when to venture forth publicly upon conclusions
reached privately. The process of self-evaluation, that search for an
“inner light” every individual must undertake, cannot be a public
process if men are to be truly free.241
Each of these social goals furthered by the right of privacy requires
that citizens be able to engage in limited and protected communication.
When people are able to control both what and to whom they communi
cate, confidence and intimacies can be shared with those who are trusted,
and equally important, distances can be erected as shields from pre
mature or too widespread dissemination of information. Any individual’s
social life involves a constant balancing of the need for secrecy and the
need for participation; the right of privacy permits the citizen to strike
his own accomodation between these conflicting needs. Moreover, the
need for the ability to engage in limited, protected communication in
creases as the external society becomes more crowded, multifaceted, and
intense. “Reserved communication is the means of psychic self-preserva
tion for men in the metropolis.”242

238. United States v. White, 401 U.S. 745, 762 (1971) (Douglas, J., dissenting).
239. A. Westin, supra note 229, at 34-36.
240. Id. at 36.
241. Id. at 36-37.
242. Id. at 38. Former Attorney General Ramsey Clark has discussed the significance of
these principles of privacy in shaping law enforcement activities. R. Clark, Crime in
America 287 (Simon & Schuster ed. 1971). Several Justices have attempted to translate
these principles into constitutional norms. See, e.g., United States v. White, 401 U.S. 745,
756-65 (1971) (Douglas, J., dissenting) (wiretapping infringes on essence of privacy); id. at
787-90 (Harlan, J., dissenting) (lax wiretapping laws reduce value of limited communica
tion rights); Olmstead v. United States, 277 U.S. 438, 471-79 (1928) (Brandeis, J.,
dissenting) (fourth amendment protects right to be let alone).
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Momentous as the considerations of societal efficacy are, the right of
privacy is more than simply a means to those ends. Privacy is an end in
itself; it is an essential condition of political liberty and our very
humanity. Without the opportunities privacy provides for personal
autonomy, emotional release, self-evaluation, and limited and protected
communication, individual political freedom as we know it could not
flourish.243 Democratic theory places responsibility for society’s develop
ment in the hands of autonomous citizens; individuals must assume re
sponsibility for their own growth and creativity and must be assured of
an inner zone of personal security that the state cannot penetrate.
Privacy provides both that zone of impenetrable individuality and the
means by which public contributions can flow from responsible indi
vidual control over oneself. That is, privacy protects private citizens
from state control and also permits full development of their public
selves.
Professor Fried has argued persuasively that “in developed social con
texts love, friendship, and trust are only possible if persons enjoy and ac
cord to each other a certain measure of privacy.”244 Although one can
imagine situations in which individuals might come to trust or love one
another without communicating privately, Fried’s thesis seems generally
valid. Privacy permits people to share intimacies and ideas upon their
own terms, and thus to establish those mutual reciprocal relinquish
ments of the self that underlie the relations of love, friendship, and trust.
W ithout a reserve of privacy, we would have nothing to share and, hence,
nothing to build upon in our human relationships save fear, mistrust, and
combativeness. The ability to shield ourselves from public view permits
the exchange of intimate confidences necessary to establish a secure love
or trust. The right to privacy thus is an inseparable aspect of our
humanity.

Testimonial Privileges as Protectors of the Right to Privacy.
Op
ponents of a wider recognition of testimonial privileges undoubtedly
would not dispute the proposition that privacy is a very valuable right,
but they may question whether testimonial privileges substantially
further that right. Yet careful analysis of the concept of privacy reveals
its striking relationship to personal testimonial privileges. The essence of
the right to privacy is control over the dissemination of information
about oneself, not secrecy. Individuals constantly seek a balance between
personal secrecy and social participation. The right of privacy permits
them to seek their own balance without being forced to choose between
the extremes of total secrecy or total disclosure. By providing individuals
243. See A. Westin, supra note 229, at 23-26.
244. See Fried, supra note 229, at 482.
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with a tool to control the limits of the dissemination of personal informa
tion they choose to disclose, testimonial privileges serve as important
protectors of the right of privacy.
In addition to considerations of privacy, the more familiar principles of
freedom of speech also support the need for controlled disclosure of per
sonal information, as provided by testimonial privileges. The social poli
cies furthered by recognition of a right of personal privacy are in many in
stances similar to those protected by the theoretical underpinnings of
freedom of speech. The destruction of the confidentiality of intimate,
interpersonal communications means that thoughts must be either
wholly public or wholly secret. Such a principle would constrict severely
the utility of freedom of speech; it would destroy the ability to speak
tentatively, to test one’s ideas privately at first, yet with assistance from
others, and to release emotional reactions before publicly articulating
one’s views. Without the opportunity for such initial reflection and
limited interpersonal reaction, private citizens or public officials cannot
be expected to contribute the full measure of their abilities to the broader
public debate. Limiting public participation in this fashion conflicts with
our society’s preference for a measured, free, and informed public debate.
As the Supreme Court has observed, a principal purpose of freedom of
speech is the protection of such public debate “in the hope that use of
such freedom will ultimately produce a more capable citizenry and more
perfect polity.”245 The refusal to provide a suitable context in which indi
viduals tentatively may develop their public utterances actually does a
disservice to the very goals the first amendment seeks to attain.
Consideration of these principles further helps to bring into focus the
important fact that public officials also need a measure of privacy as they
perform their duties if they are to perform them well. It is hard to
imagine, for example, how judges could fully execute their responsi
bilities if they were unable to enjoy privacy with their fellow judges or
law clerks.
As devices for limiting disclosure of private information, testimonial
privileges can play a substantial role in effectuating the underlying ob
jectives of the rights of privacy and freedom of speech. While conceding
that interpersonal testimonial privileges have some relation to the right
of privacy, critics have argued that they are minor or unimportant pro
tectors of those valuable interests.246 A number of arguments might be
offered in support of that thesis. To some critics, testimonial privileges
may appear awkwardly designed for the task of providing a shelter for

245. Cohen v. California, 403 U.S. 15, 24 (1971).
246. See House Hearings at 552 (statement by Reporter to Advisory Committee).
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limited disclosure. Further, the ability to trust one’s confidants, coupled
with the fact that most confidential personal communications are not
relevant to matters likely to come to trial, are undoubtedly the prime pro
tectors of this security. And certainly much confidential disclosure does
take place without conscious thought of whether a legal privilege is avail
able. The Advisory Committee, which was designed to reflect the best
thinking of evidence experts, apparently subscribed to such views:
[ I]t [cannot] be assumed that marital conduct will be affected
by a privilege for confidential communications of whose exis
tence the parties in all likelihood are unaware. The other communcation privileges, by way of contrast, have as one party a
professional person who can be expected to inform the other of
the existence of the privilege. Moreover, their relationships
from which those privileges arise are essentially and almost ex
clusively verbal in nature, quite unlike marriage.247
It is difficult to know where to begin in analyzing such assertions. Al
though the Advisory Committee’s statement provides a sufficient
justification for according a privilege to confidential communications
that pass between a professional counsellor and his counsellee, it wholly
fails to justify a retrenchment on other privilege issues. The third
sentence of the statement, presumably valid as a matter of description,
has no ascertainable relevance to the issue. The first and second sen
tences embody empirical assumptions that are dubious at best.248
Certainly the Advisory Committee cited no evidence that spouses “are
unaware’’ of the privilege, and it seems doubtful that the Committee dis
covered that priests and psychotherapists routinely begin counselling
sessions by informing their subjects that the ensuing conversations may
not be discovered by litigants who might subsequently demand them.
Moreover, if we assume unawareness of a privilege, the more sensible
response would be to favor wider dissemination of information concern
ing the privilege, not abolition of the underlying right.249
The fallacy underlying the Advisory Committee’s rationale does not
mean that all privileges should depend for their existence on an empirical
finding, or hunch, that the communicants are expressly aware that their
conversations are privileged. Such an argument incorrectly assumes that
subconscious, unarticulated knowledge never can influence human
conduct. Even if individuals are not consciously aware of interpersonal
privileges, such as that for confidential marital communications or con
fessions to clergymen, surely there is little reason to doubt that these
247. Proposed Rule 505, Adv. Comm. Note, supra note 16, at 246.
248. See generally House Hearings at 196-97 (statement of Professor Graham).
249. See id. at 242 (letter from Professor Black).
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privileges provide at the very least a subconscious backdrop to the exer
cise of the right of privacy. Moreover, recognition of privileges as im
portant protectors of privacy is not dependent solely on a showing that
the existence of a privilege will exert a direct or indirect influence on the
confidentiality of personal disclosures. Privileges are important for other
reasons as well. Societal deference to the right of privacy entailed in
recognizing a claim of personal privilege embodies the fundamental
respect which society does, and should, hold for that right.250 Recognition
of a particular confidant’s claim of privilege also upholds and reinforces
that person’s right of privacy. Finally, since society cannot protect
against all abridgements of that right it becomes more, not less, impera
tive that privacy be preserved whenever possible. Although society
cannot guarantee the inviolability of every man’s every attempt to strike
his own balance between secrecy and participation, this is no reason to
unleash judges to compel divulgence of every confidence they can dis
cover. For these reasons, societal approval of an invoked testimonial
privilege enhances everyone’s security and privacy.
Although recognition of a testimonial privilege may contribute to the
protection of the right of privacy, two additional arguments might per
suade that privileges are not socially useful. First, one might argue that
testimonial privileges should be sacrificed to attain more important
social goals, that the privileges do more harm than good.251 Second,
privileges may be designed too awkwardly to be important protectors of
privacy.252
Providing the trier of fact accessibility to relevant information is an
important goal that is frustrated whenever a court recognizes a privilege.
Whether testimonial privileges should be abandoned to achieve unim
peded factfinding is a question that requires balancing values that are
neither quantifiable nor otherwise directly comparable; that question
consequently cannot be definitively answered. Nevertheless, the
argument seems at most to present a case for modification, not abolition,
of testimonial privileges. It is important first to remember that the
public value in recognizing a testimonial privilege for confidential
communications between intimate, trusting persons ironically is very
substantial in fact but easy to understate in practice.253 Because the right
of privacy stands in a delicate and shifting balance with other values that
enjoy greater or lesser legal protection, any particular aspect of the right
250. See id. Professor Black convincingly concludes that the intrinsically private nature
of the relationship, rather than the party’s awareness of evidentiary privilege justifies
confidentiality. Id.
251. See C. McCormick § 77, at 159.
252. See id. § 77, at 153-54, 159.
253. See text accompanying notes 230-245 supra.
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of privacy easily may be denigrated in order to pursue more immediate,
tangible goals.254 As the Advisory Committee’s comments reveal, those
critics who characterize privileges as unwarranted interferences with the
factfinding process make precisely that sort of error.
The proper balancing of testimonial privileges and other social goals
would, at most, justify only modification of existing privileges. Not only
are testimonial privileges intrinsically more important than their oppon
ents assume, but also trial court factfinding in this country long has been
subject to the exclusion of privileged testimony and does not appear to
have suffered noticeably from it. In fact, a number of groups of trial
lawyers submitted reports to the House subcommittee in opposition to
the Advisory Committee’s restrictive position on privileges, and no such
group specifically endorsed the Advisory Committee’s limited approach
to privileges.255 Moreover, the factfinding value of disclosure of informa
tion gained in privacy may be somewhat overstated,256 as a confidant
may lie or give an incomplete report about such confidential disclosures
and cross-examination cannot always be expected to uncover fully or to
cure the natural tendency of a parent or spouse to protect their loved
ones.
If the historical experience with privileges and an understanding of
their intrinsic value does not fully rebut the claim that privileges unjusti
fiably block the quest for truth, drawing a more discriminating line be
tween demands for information and claims of privacy remains a more at
tractive alternative than complete abolition of privileges. It is not incon
sistent with the fundamental policies underlying privilege rules to
empower trial judges to compel disclosure, despite a testimonial
privilege, where the need for particular information is unusually com
pelling, either because important public questions otherwise cannot con
fidently be resolved or where injustice to a litigant otherwise cannot be
avoided. Under such a rule, judges also could adopt protective devices to
limit the breadth of the resulting disclosure so as to ameliorate the po
tential harm from stripping the individual of control over dissemination
of personal information. Such a tailoring of the concept of a testimonial
privilege, similar to the Advisory Committee’s trade secrets rule,257 ac
254. See Greenawalt, The Right of Privacy, in The Rights of Americans 299, 322-23
(Dorsen ed. 1970).
255. See House Hearings at 554-55 (statement of Reporter to Advisory Committee).
The Reporter listed a number of bar groups who reacted to the treatment accorded
privileges by the Advisory Committee; he included bar groups opposing the treatment and
lists others who did not express disagreement but cited none who specifically endorsed
Proposed Rules 501-13. See id. at 555.
256. See id. at 241.
257. Cf. Proposed Rule 508 & Adv. Comm. Note, at 249-51 (need for accommodation
between protecting trade secrets and eliciting facts required for full and fair presentation
of case).
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commodates the most important interests threatened by privilege laws
but retains their essential viability.
The Advisory Committee also has argued forcefully that privilege
rules are ill-suited as protective devices for the right of privacy.258 In
contending that the Constitution does not compel recognition of statecreated privileges in diversity cases,259 the Advisory Committee’s
explanatory notes reason that state privilege laws ought to be viewed, at
most, as procedural devices for regulating local trials, not substantive de
terminations protecting certain human relationships.260 This argument
also suggests that, as a nonconstitutional policy matter, some device
other than a law of testimonial privileges should be devised to protect the
interests furthered by that law. On further analysis, however, that argu
ment falters.
The Advisory Committee argues that privileges appear in a case “quite
by accident” and that their effect “is to block off the tribunal from a
source of information.”261 By considering the privilege issue from the
single perspective of the effect of privileges on the factfinding process,
this view of privileges as mere bothersome exclusionary devices wholly
misses the mark. Admittedly, once a lawsuit has begun, privileges slip
through the courtroom door without logical relationship to the issues sur
rounding that lawsuit and impede the quest for truth. Testimonial
privileges are exclusionary, however, only because that is the technique
chosen to further the broader social policies that such privileges are de
signed to promote. Thus, although privileges “come alive” only in the
courtroom, the purposes that they are designed to serve are both funda
mental and wholly extrinsic to the litigating process.
Intermingled with this narrow, “exclusionary rule” perspective, the
Advisory Committee also presents a similarly misdirected argument that
privileges do not embody important substantive characteristics of
human relationships created and defined by the states. Although con
ceding that “a privilege commonly represents an aspect of a relationship
created and defined by a State,” the Committee asserts that “in litiga
tion involving the relationship itself, the privilege is not ordinarily one of
the issues.”262 The marital privilege, for example, is frequently not avail
able in divorce cases.263 The Advisory Committee’s reasoning does not
258. See House Hearings at 552.
259. I share this judgment but for different reasons. See Krattenmaker, supra note 19,
at 103-15.
260. Proposed Rule 501, Adv. Comm. Note, at 233-34.
261. Id. at 233; see Comment, supra note 42, at 1060 & n.66. But see Louisell, supra note
23, at 109-15.
262. Proposed Rule 501, Adv. Comm. Note, at 233.
263. See C. McCormick § 84 (privilege generally inapplicable to actions by one spouse
against the other).

1976]

testimonial Privileges

657

prove, however, that privileges are simple evidentiary rules but suggests
only that the technique of protecting the relationship is employed discriminately. The unavailability of the marital privilege in divorce cases is
consistent with that alternative suggestion; if personal testimonial
privileges serve to protect and foster important ongoing human relation
ships, why should these privileges be available where those relations
have broken down? If they serve to keep the state from intruding upon a
private relationship, why should privileges remain in force where the
judicial machinery of the state has been set into motion to remake, patch
up, or dissolve that relationship? In designing testimonial privileges to
cut across all manner of litigation, the state adopts a substantial social
policy to protect the underlying private relationship from unconsented
outside interference. When the very relationship a privilege is designed
to foster has deteriorated to the point where the state has determined to
regulate or supervise it directly and thoroughly, the privilege logically
has no place.
Once testimonial privileges properly are perceived as important pro
tectors of the valuable right of privacy as it exists in a modern demo
cratic state, the value of the intermediate position on privilege appears.
Persons engaged in confidential communications with individuals inti
mately related to them or in a position of close personal trust or con
nected by a professional counsellor-counsellee relationship should enjoy a
presumptive, qualified testimonial privilege. Competing societal inter
ests should be protected not by abolishing testimonial privileges but by
conferring greater latitude on trial judges to compel disclosure in the
interests of justice and to limit the breadth of the disclosure that results.
Although the problems of drawing lines to balance privileges and com
peting social interests could be substantial under such a policy, as judi
cial experience accumulates, restatement of the operating guidelines in a
more fully defined form should become possible.264 Nor should the gray
areas that would remain detract from the utility of the policy. As shown
above, it is not necessary, in order that a testimonial privilege sub
stantially further enjoyment of the right of privacy, that it be carefully
defined at the time the communication occurred. A claim of privilege
can be assessed more rationally if it is weighed by a judge who possesses
more discriminating means for dealing with it.

264. Cf. Proposed Rule 504 (detailed delineation of psychotherapist-patient privilege);
Proposed Rule 506 (privilege for communications to clergymen).
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STATE-CREATED PRIVILEGES IN NONDIVERSITY CASES IN

FEDERAL COURTS

If Congress had chosen to enact a detailed code of privileges law for
federal trials, the question of the role of state-created privileges would be
moot. The absence of specific and detailed federal rules, however, raises
the important question of how much weight should be accorded state law.
The preceding discussion of the policies served by testimonial privileges
is crucial to an analysis of this question. If privileges are, as the Advisory
Committee would have it, mere meddlesome exclusionary rules that
embody no important substantive values, the federal-state problem al
most vanishes. If one accepts, as Congress did, the contrary proposition
that state privilege law embodies a substantive choice with respect to
how the state wishes to regulate a particular relationship, several
considerations suggest that deference to state privilege law ought to be
the norm in federal courts.
Most important of these factors, perhaps, is the lesson of history. As
previously noted, the predominant federal rule since 1789 in all types of
cases, and under a variety of formal standards, has been to follow or fully
accommodate state law on privilege questions.265 The sole major
exception was the Funk-Wolfle rule for federal criminal cases, subse
quently codified in Rule 26 of the Federal Rules of Criminal Procedure.266
The Supreme Court’s predominant purpose in Wolfle, however, was not
to avoid state rules as such but only to free federal judges from previous
decisional law that bound them to apply antiquated state rules.267
Furthermore, although the Wolfle test said nothing about state law,
judges administering it frequently sought to achieve results compatible
with prevailing state privilege law.268
In addition to the force of precedent, other policy arguments support
deference to state privileges. The competing values of obtaining relevant
information and protecting interpersonal privacies that push and pull at
the law of privileges are difficult to quantify and appeal as much to intui
tion as to analytic, judicial reasoning. Deferring to the judgments of
state legislatures, which have codified almost all state privileges,269
265. See notes 117-148 supra and accompanying text.
266. See notes 70-78 supra and accompanying text.
267. See notes 71-72, 77 supra and accompanying text.
268. See, e.g., Love v. United States, 386 F.2d 260, 265 (8th Cir. 1967), cert, denied, 390
U.S. 985 (1968) (federal court bound to follow privilege law of forum state); Barnes v.
United States, 374 F.2d 126, 128 (5th Cir. 1967) (same); United States v. Mason, 277 F.
Supp. 114, 116 (W.D. Mo. 1967), aff'd, 402 F.2d 732 (8th Cir. 1968) (important to seek
federal-state comity on privilege law).
269. See C. McCormick § 77, at 156-59.
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shifts resolution of privilege questions to legislative hands, where that
policy balance may be struck in a democratic fashion. Although adoption
of state privilege law allows a state forum to resolve the issue, it seems
important that a legislature rather than a judge balance the conflicting
policies. Deference to state privilege rules also recognizes that the rela
tionships testimonial privileges protect ordinarily are entrusted to state
regulation. There is no general federal marriage law or regulation of doc
tors' treatment of patients or licensing or hiring of social workers. Since
state law defines, protects, and regulates the essence of such relation
ships, federal courts should not disregard aspects of those relationships
that arise in federal litigation. This deference is particularly appropriate
in diversity cases, where the only federal interest is that of providing an
alternate forum for resolution of grievances according to nonfederal sub
stantive law. Although nondiversity cases do raise substantial federal
interests that conceivably may conflict with state privilege law, trial
judges, at a minimum, should seek to accommodate state decisions with
respect to how such delicate and private relations should be treated.
Considerations of individual liberty as well as federalism and legisla
tive competence also affect the degree of deference federal courts should
accord state privilege law. A state decision to grant a testimonial
privilege fosters the right of privacy. By limiting the extent to which
they will override local privileges while at the same time reserving the
power to ignore direct dilutions of the right of privacy by local govern
ments, federal courts might create a breathing space that should assure
the vitality of that privacy right. Such a limitation on the exercise of fed
eral power also would avoid rigid, wide-reaching judgments on the merits
of a given privilege rule and should encourage legislative experimenta
tion.270
Admittedly the question of whether to accord full recognition to state
privileges is not wholly one-sided. Supporters of the contrary position
that federal judges should pay no special heed to state law on privilege
questions might urge two propositions in their favor: the need for federal
uniformity and the desirability of federal judicial leadership in the area.
Given the substantive nature of state privilege laws, neither of these
arguments has much force in diversity cases, and neither seems particu
larly persuasive even for federal question cases.
The Supreme Court has indicated that uniformity of federal evidence
law cannot be attained in the absence of prescribed, detailed rules of de
cision.271 Without such rules, only case-by-case development in the
270. See United States v. White, 401 U.S. 745, 772 (1971) (Harlan, J., dissenting). See
also Branzburg v. Hayes, 408 U.S. 665, 706 (1972) (privileges may be tailored to meet local
needs).
271. Michelson v. United States, 335 U.S. 469, 486 (1948).
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Supreme Court itself can yield uniformity, yet the Court usually has no
room on its limited docket for questions concerning merely the admissi
bility of evidence. Experience under the very general guidelines in the
former Rule 26 of the Federal Rules of Criminal Procedure, for example,
produced nothing that smacked of uniformity.272273
The Supreme Court also
recently has expressed a distaste for judicial leadership in the privilege
area; in Branzburg v. Hayes212 the Court indicated that the question
whether to recognize a journalist’s privilege to keep his sources of
information confidential should be resolved legislatively, not
judicially.274 Although Branzburg involved an asserted constitutional
right to a testimonial privilege, the complete failure of the Court to create
an acceptable federal privilege code under the Rules Enabling Act pro
vides rather conclusive evidence that federal judicial leadership is less
preferable than legislative determination of such issues. This is not to as
sert that federal leadership is positively undesirable or that uniformity is
utterly impossible to achieve. Indeed, given the value choices Congress
made in drafting Rule 501, it seems evident that as a matter of law fed
eral courts must pay attention to these goals if they are to be faithful to
the congressional intent underlying Rule 501. Nevertheless, viewing the
matter purely from a policy perspective, neither of these goals seems sub
stantially important.
A more telling objection to application of state privilege law springs
from the fact that occasions might conceivably arise where application of
a state privilege rule could frustrate a substantive federal policy. While
such a possibility seems remote and by hypothesis cannot arise in
diversity cases, should the situation occur surely the state privilege law
ought to give way.275
In the absence of detailed federal rules of decision, considerations of
policy strongly suggest that state law should play a major role in a fed
eral court’s resolution of a claim of privilege. Specifically, in diversity
cases state law should be followed without exception; in federal civil and
criminal cases, courts should adopt state law unless in doing so the fed
eral policies embodied in the substantive law of the case would be frus
trated.
Some potential for conflict exists under this proposed standard be
tween the policy analysis supporting deference to state privileges and the

272. See notes 114-161 supra and accompanying text.
273. 408 U.S. 665(1972).
274. Id. at 706.
275. For example, the doctor-patient privilege might have to be discarded for Social
Security hearings. See House Hearings at 449.
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position that the principles underlying the right of privacy require wider
recognition of privileges. Where the relevant state law does not recognize
a privilege that privacy principles suggest should be recognized, should
federal courts recognize the privilege? Resolution of the issue properly
depends on how the state has treated the privilege, if at all. If the state
legislature has never considered the asserted privilege, little reason
exists for federal deference to a nonexistent state determination. If state
law recognizes the general privilege but nonetheless would deny a par
ticular claim because of a narrower rule applicable to the specific factual
setting,276 no compelling reason exists for federal deference to those rules
placing a narrower scope on the privilege. Recognition at least does not
clash with the state’s general rule. If privacy principles suggest recogni
tion of a privilege but the state in which that communication took place
has considered and rejected such a privilege, however, then the two
values unavoidably clash. Although the policies discussed earlier indi
cate that federal courts should follow the state decision, the language and
history of Rule 501 suggest that, in nondiversity cases at least, they
must consider the claimed privilege and are free to recognize it.277 This
problem will force courts to interweave policy considerations with the
values Congress sought to enshrine in Rule 501.
A Legal Analysis

The historical evolution of the nature and sources of federal evidence
law, the course of enactment of the Federal Rules of Evidence, and the
complex issues of public policy implicit in the question whether to recog
nize a claim of privilege all bear importantly on the appropriate construc
tion of Rule 501. Since Rule 501 expressly distinguishes between cases
bottomed on state law and those for which federal law supplies the
governing rule of decision, the mode of judicial analysis must vary with
the nature of the court’s jurisdiction.
STATE LAW CASES

For the most part Rule 501 specifies with fair clarity the course to be
followed in state law cases:
In civil actions and proceedings, with respect to an element of
a claim or defense as to which State law supplies the rule of de
cision, the privilege of a witness, person, government, State, or
276. For example, if the marital privilege is unavailable only because a surreptitious
eavesdropper overheard the communication.
277. See text accompanying notes 292-297 infra.
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political subdivision thereof shall be determined in accordance
with State law.278
Despite its seemingly clear language, Rule 501 presents two questions
that are likely to arise.
First, specifically what cases are covered by this portion of the Rule?
This language obviously applies to a simple diversity of citizenship case,
where the substantive issue is solely and clearly one of state law, but does
it apply to a federal question case to which a state law claim is appended?
Even where the governing law is purely federal, if the federal courts, as a
matter of statutory construction, have incorporated some aspects of
state law to fill in the interstices or gaps in the federal statute, does the
Rule require recognition of state privileges? Fortunately the legislative
history provides fairly clear answers to these questions. Although the
language of this portion of Rule 501 originally was adopted by the
House,279 the Senate substituted language that would have limited opera
tion of the Rule solely to pure diversity cases.280 The House and Senate
conferees returned to the original House version, explaining that their in
tention was to follow federal privileges law even where federal courts
merely had borrowed state substantive standards to flesh out the inter
stices of federal statutes; the conferees indicated that in federal question
cases where pendent state claims were advanced, state privileges law
should govern trial of the pendent claims.281 That express statement of
legislative intent should answer the first question.
Second, what about choice of law problems? Congress apparently
never noticed that in simply directing a federal court to follow “State
law,” Rule 501 does not provide a rule for deciding which state’s law ap
plies. Those federal courts that have faced similar issues under former
Rule 43 of the Federal Rules of Civil Procedure have arrived at no satis
factory conclusion.282 Under the Klaxon Co. v. Stentor Electric Manu
facturing Co. 283 interpretation of Erie, federal courts in diversity suits

278. Fed. R. Evid. 501.
279. See House Hearings Supp. at 369.
280. See Senate Report 11-13.
281. See Conference Report 7-8.
282. See, e.g., Palmer v. Fisher, 228 F.2d 603, 608-09 (7th Cir. 1955), cert, denied, 351
U.S. 965 (1956) (federal court in Illinois should apply Illinois privilege law to discovery pro
ceedings for diversity case being tried in Florida); Hare v. Family Publications Serv., Inc.,
334 F. Supp. 953, 960-61 (D. Md. 1971) (Maryland privilege extended to communication in
New York which had no similar privilege); R. & J. Dick Co. v. Bass, 295 F. Supp. 758, 76061 (N.D. Ga. 1968) (federal court concludes Georgia courts would apply law of state where
deposition taken); Hill v. Huddleston, 263 F. Supp. 108, 109 (D. Md. 1967) (federal court
should apply privilege law of state with most significant relationship with the communica
tion).
283. 313 U.S. 487 (1941).
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should follow the choice of law rule of their forum state.284 Rule 501 does
not explicitly direct federal courts to follow Erie precedents, however,
but requires courts to follow “State law.” Modern choice-of-law thinking
apparently favors adopting the law of the state having “the most signifi
cant relationship with the communication.’’285 This seems the preferable
approach under Rule 501 as well, since Congress was not motivated by
any desire to adopt local choice of law rules but rather believed that state
privilege rules had a substantive design and impact.

FEDERAL QUESTION CASES

Claims of privilege in federal question cases are governed by the first
sentence of Rule 501:
Except as otherwise required by the Constitution of the
United States or provided by Act of Congress or in rules pre
scribed by the Supreme Court pursuant to statutory
authority, the privilege of a witness, person, government,
State, or political subdivision thereof shall be governed by the
principles of the common law as they may be interpreted by
the courts of the United States in the light of reason and
experience.286
Although this portion of the Rule presents enormous difficulties of
interpretation, the entire previous discussion suggests that a three step
analytical process should be adopted for resolving disputed claims of
privilege for confidential communications between natural persons.
The express language of Rule 501 requires a court to follow recognition
or denial of a privilege claim mandated by the Constitution or a congres
sional enactment. Where federal law does not require that a privilege be
recognized or denied, a federal court should examine the law of the state
in which the communication took place. If that state accords a privilege
to the communication at issue, federal courts should recognize the
privilege unless to do so is either inconsistent with the policies expressed
in the governing substantive federal law or conflicts with the federal
courts’ understanding, after some years of experience in applying an
appropriate test, of what “reason and experience’’ demand.
Where the claimed privilege is neither required by the Constitution or
federal statute nor recognized by state law, federal courts should under
take a final inquiry: whether the privilege comports with the “principles
284. Id at 496.
285. See Restatement (Second)ofConflictof Laws § 139 (1971).
286. Fed R. Evid. 501.
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of the common law as . . . interpreted ... in light of reason and experi
ence.”287 In these circumstances an interpersonal communication should
be presumptively privileged if it was expressed in confidence and passed
between individuals intimately related or in a position of close personal
trust or between professional counsellor and counsellee.288 A communica
tion that meets those two tests should enjoy a privilege except where an
issue of overriding public importance cannot confidently be resolved or
where injustice to a litigant cannot be avoided without requiring dis
closure.
The privacy considerations underlying this proposed privilege for
confidential communications further indicate that it should be held only
by one who discloses intimacies in the course of such a discussion; where
one party is a professional counsellor, for example, ordinarily only the
counsellee should be able to invoke the privilege. Where mutual exchange
of intimacy is involved, such as in the marital context, both confidants
should hold the privilege. The nonholder of the privilege may invoke it in
the name of the holder, but cannot invoke it in his own interest.
Finally, even if the above formulation of the scope of confidential com
munications protected by the “reason and experience” language of Rule
501 is rejected, it should still retain some vitality. Trial judges who refuse
to accord such a qualified privilege to confidential communications be
tween persons intimately related or in a position of close personal trust at
least should adopt protective devices to limit the breadth of any com
pelled disclosure of such information. Further, where the communication
at issue is protected by an established, widely-recognized privilege, such
as attorney -client, no waiver of that privilege should be inferred from a
subsequent communication that meets the broader test.
The argument in favor of adopting the above approach to testimonial
privileges in federal civil and criminal cases is simply that it comports
best with considerations of public policy, with the language of Rule 501,
and with the legislative history underlying the Rule. That public policy
would be served well by this approach has been argued at length above.
The language of Rule 501 expressly exhorts judges to look to such
considerations. They are to act “in the light of reason and experience.”
287. Id.
288. The presumptive privilege probably should not arise in diversity cases, where the
relevant state law does not embody such a policy. Both the House and Senate reports
explain that federal courts sitting in diversity jurisdiction should follow state law because
in such cases no federal interest in the resolution of a claim of privilege exists that justifies
departing from state policy. See Senate Report 11; House Report 9. Moreover, in
enacting the first section of Rule 501, Congress was motivated specifically by a desire to
avoid forum shopping. See House Report 9. Refusing to recognize privileges not granted
by the relevant state law should remove at least one incentive to shop for a forum.
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The Rule’s reference to “the principles of the common law” is not an
admonition to apply only those privileges recognized at common law, but
rather to apply to human relationships generally the principles that led
common law judges to recognize such privileges as those for confidential
communications between spouses and between attorney and client.
The history of the enactment of Rule 501 fully supports this con
clusion. Congress evidently desired to have the federal courts reconsider
the issues of testimonial privileges, in part because Congress was not pre
pared to resolve the debate by adopting specific rules at this time.
Further, the enactment of Rule 501 shows that Congress wanted the
controversy over what privileges to recognize and in what cases resolved
in the light of general principles, not by the extent of political pressure
that might be brought to bear by any one group. Plainly, Congress was
receptive to the view that privileges ought not be restricted further but
should be understood as means for achieving important social ends. The
legislative history shows that federal courts were directed to follow state
privilege law in diversity cases because Congress perceived these laws as
designed to protect important substantive values, wholly unrelated to
the processes of conducting trials. Moreover, almost all the significant
opposition to the Advisory Committee proposals came from those
arguing for a wider recognition of the value of interpersonal testimonial
privileges. Finally, Congress’s repeated statements to the effect that
Rule 501 would leave federal privilege law unchanged can only mean that
the historical deference accorded state privileges law was to continue.
The case for the approach to privilege issues suggested here also rests,
in part, on the case against alternate approaches. The most plausible
alternative on the face of the statutory language is that Rule 501 codified
existing practice under former Rule 26 of the Federal Rules of Criminal
Procedure. The fundamental problem with this view is that there simply
was no uniform body of law under Rule 26 for Congress to codify.289 In
deed, some of the precedents under that early Rule follow closely the
model of judicial creativity urged above.290 Moreover, the closest
codification of the disparate reported precedents under Rule 26 was,
without doubt, the rules drafted by the Advisory Committee. In dis
carding that draft, Congress must be understood to have rejected the
predominant pattern of judicial decisions under Rule 26 as well. The
skimpy evidence that exists, however, indicates that Congress had little
or no awareness of the precise rulings that had been rendered under Crim
inal Rule 26 and looked only at the phraseology of the old Criminal Rule,
not the confused and confusing case law it had spawned.291 Further, the
289. See notes 114-161 supra and accompanying text.
290. See notes 128-152 supra and accompanying text.
291. See notes 214-219 supra and accompanying text.
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intention of those who drafted Criminal Rule 26 itself was to call forth an
innovative, policy-oriented rethinking of evidence principles.292 Thus, in
adopting the language of Rule 26, Congress meant to set out a mode of
analysis, not to codify a collection of inconsistent precedents.
Another alternative to the approach proposed above suggests that the
Advisory Committee draft includes all privileges most justified by
reason and experience and relieves federal courts of the duty to examine
privileges in detail.293 No argument could be more insidious. The single
conclusion that emerges most forcefully from the legislative history of
Rule 501 is that Congress refused to enact the Advisory Committee draft
because Congress did not approve of it.294 Virtually all witnesses criti
cizing that draft shared the view that the privilege article of the Proposed
Rules as a whole was too restrictive. Some of the Advisory Committee’s
proposals, of course, were received warmly without substantial opposi
tion. For example, the legislative history provides good reason for recog
nizing a psychotherapist or clergyman privilege in federal question cases.
To regard the bulk of the proposed privilege rules as a faithful interpreta
tion of the guidelines set out in Rule 501, however, would stand logic on
its head or at best betray an utter ignorance of the legislative history
underlying the Rule.
A stronger argument against fresh judicial assessment of privilege
issues is that the question whether to surround a particular human rela
tionship with the protections of a testimonial privilege is more suited to
legislative than judicial resolution. Virtually all privileges that exist to
day are statutory. Moreover, the competing policies at stake are difficult
to resolve in a forum not heavily influenced by the popular will. In the
context of Rule 501, however, this argument proves too much. Strict
application of a nonactivist reading of the statutory language would
mean that trial judges in federal question cases could recognize only
those privileges that clearly existed at common law. Such a position cer
tainly would frustrate congressional intent by returning privilege law to
a scope even more restrictive than that proposed by the Advisory
Committee. The legislative history of Rule 501 reveals that Congress
intended to involve federal judges in the creation and maintenance of a
federal law of testimonial privileges. Since no constitutional provisions
inhibit federal judges from assuming this role, Rule 501 fairly dictates
that they do so.
Those critics who could support an active judicial role in defining
privileges in federal cases still might raise objections to the substantial
292. See text accompanying notes 114-120 supra.
293. See Moore & Bendix, Congress, Evidence and Rulemaking, 84 Yale L.J. 9, 20
(1974).
294. See notes 183-214 supra and accompanying text.
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reliance on state law embodied in the approach proposed by this article.
The text of the rule dealing with federal question cases says nothing
about deferring to or accomodating state law, while that part dealing
with diversity cases expressly dictates that state law be followed. This
difference in the text of the Rule might lead some to conclude that
Congress specifically rejected the option of following state privilege rules
in federal cases. Further support for this conclusion is provided by
Congress’s failure to incorporate Judge Friendly’s suggested qualifica
tion of the language of Rule 26 as applied to privilege issues: “that even
in [federal question] cases state-created privileges should be respected
unless a strong federal interest otherwise requires.’’295
Although not without force, the argument that Congress specifically
rejected the idea that federal courts sitting in federal question jurisdic
tion should consider state privilege law ultimately is unconvincing.
Congressman Hungate, the principal sponsor of the bill, expressed
Congress’s intention in this matter when he specifically stated that the
first sentence of Rule 501 could not be interpreted as denying the pro
tections afforded under state privileges law;296 he must have meant that
reason and experience—the congressionally dictated guidelines to resolu
tion of this issue—compel the conclusion that state law should be fol
lowed where the state has recognized a privilege arising out of an inter
personal relationship. Policy reasons strongly support this conclusion.
The history of federal court treatment of testimonial privilege issues re
veals the wisdom and utility of accommodating state law. Moreover, no
single theme in the history of federal court treatment of testimonial
privileges has been more dominant than the consistent tendency of fed
eral judges, under each of a series of standards of decision, to seek con
formity with state laws.
A separate problem with following state privilege law is that federal
uniformity may be sacrificed. While federal uniformity on issues such as
this seems a rather illusory goal, nevertheless it is hard to understand the
final congressional product as rejecting that ideal. Indeed, the most
satisfactory explanation for Congress’s failure to qualify the first
sentence of Rule 501 by requiring initial reference to state law is that uni
formity was believed desirable if attainable. Congress could well have
hoped that some uniform decisional rules might ultimately emerge from
careful attention to the vague guidelines set out in Rule 501 or at least
that with further experience federal courts might develop common
premises. Accordingly, to the extent that federal uniformity can be at
tained, it seems preferable to avoid reference to state law in order to be
295. House Hearings at 262; see text accompanying notes 214-216 supra.
296. See note 224 supra and accompanying text.
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faithful to congressional intent. For this reason, I have suggested that
state law be disregarded where, after some years of experience with a
faithful application of the broad guidelines of Rule 501, federal courts
have generally agreed that “reason and experience” dictate non
recognition of the privilege at issue.
Conclusion

The problem of the appropriate respect state law deserves in federal
civil and criminal cases under Rule 501 is indeed a knotty one, and the
proposal outlined above is put forth with a good deal of hesitation. While
I have proposed a process of analysis for such claims, the most important
theme of this work is that Rule 501 be recognized as requiring federal
judges to think through these policy problems with a fresh perspective.
The rule does not permit resolution of privilege issues by simple reference
to the Advisory Committee proposals or to previous practice under Rule
26 of the Federal Rules of Criminal Procedure; nor can courts disclaim
judicial competence in the area. Acceptance of these general propositions
joins the issue of the real debate: should claims of testimonial privilege
for interpersonal communications be regarded as pleas for an important
recognition of the right to privacy? Arguably, and in my view, they
should. Assuredly, this is the real issue.

A CONVERSATION ABOUT “A CONVERSATION
ABOUT COLLINS”
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In recent years there has been a noticeable trend toward
quantifying or symbolically representing various aspects of the legal
process.*
1 The case of People v. Collins,2 in which the prosecutor
attempted to employ mathematical techniques to resolve an
identification issue,3 has served as a focal point for a lively debate
concerning the merits and dangers of the judiciary’s use of statistics
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especially useful in resolving problems that involve alleged discrimination in employment
of jury selection. See, e.g., Baldus & Cole, Quantitative Proof of Intentional Dis
crimination in Judicial and Administrative Proceedings (paper presented at the Annual
Meeting of Midwest Political Science Association, May 1-3, 1975, Chicago, Ill.);
Finkelstein, The Application of Statistical Decision Theory to the Jury Discrimination
Cases, 80 Harv. L. Rev. 338 (1966); Kairys, Juror Selection: The Law, A Mathematical
Method of Analysis, And A Case Study, 10 Am. Crim. L. Rev. 771 (1972); Note, Beyond
the Prima Facie Case in Employment Discrimination Law: Statistical Proof and Rebuttal,
89 Harv. L. Rev. 387(1975).
2. 68 Cal. 2d 319,438 P.2d 33,66 Cal. Rptr. 497 (1968).
3. See id. at 324-26, 438 P.2d at 36-37, 66 Cal. Rptr. at 500-01. In Collins a woman was
robbed in Los Angeles by a Caucasian female with a blond ponytail, who fled the scene of
the crime in a partly yellow car driven by a bearded and moustached black male. A couple
possessing these traits later was apprehended by the police and charged with the crime. Id.
at 321-24,438 P.2d at 34-36,66 Cal. Rptr. at 498-500.
At the trial the prosecutor called as an expert witness an instructor of mathematics from
a local college who testified as to the product rule of probability theory. The prosecutor
then hypothesized the following probabilities of occurrence for each of the various
characteristics associated with the culprits:
Characteristic
Individual Probability
A. Partly yellow automobile
1/10
B. Man with moustache
1/4
1/10
C. Girl with ponytail
D. Girl with blond hair
1/3
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in factfinding.4 Fairley and Mosteller’s recent article5 attempted to
highlight various hazards in the mathematical model used by the
court in Collins6 by means of a hypothetical conversation between a
statistician and a lawyer.7 Although the dialogue represented a novel
technique, the choice of characters, statistician and lawyer, helped
E. Negro man with beard
1/10
F. Interracial couple in car
1/1000
Id. at 325-26 n.10, 438 P.2d at 37 n.10,66 Cal. Rptr. at 501 n.10. Applying the product rule,
the prosecutor concluded that there was but one chance in 12 million that a randomly se
lected couple possessed all six characteristics and accordingly, “under this theory, it was
to be inferred that there could be but one chance in 12 million that defendants were inno
cent and that another equally distinctive couple actually committed the robbery.” Id. at
325,438 P.2d at 37,66 Cal. Rptr. at 510.
On appeal the California Supreme Court discredited the validity of the prosecutor's
mathematical model on a number of grounds. First, the court found the record devoid of
any evidence to support the individual probabilities assigned to each trait. Id. at 327, 438
P.2d at 38-39, 66 Cal. Rptr. at 502-03. Second, the court ruled that the prosecutor had
failed to demonstrate that the six characteristics were mutually independent—a condition
precedent to the applicability of the product rule. Id. at 328-29, 438 P.2d at 39, 66 Cal.
Rptr. at 503. Finally, even if it were assumed that the six probabilities were accurate and
the traits were mutually independent, the court found that the prosecutor’s model would
remain irrelevant. The one in 12 million figure derived by the prosecutor merely repre
sented the probability of selecting at random a couple with the six characteristics; it bore
no immediate relationship to the probability of the defendants’ guilt. Id. at 331, 438 P.2d
at 40,66 Cal. Rptr. at 504.
4. See, e.g., Cullison, Identification by Probabilities and Trial by Arithmetic (A Lesson
for Beginners in How to be Wrong with Greater Precision), 6 Houston L. Rev. 471, 517-18
(1969) (although probability theory itself is sound, problem arises in successfully applying
it to facts of case); Finkelstein & Fairley, A Comment on “Trial by Mathematics“, 84
Harv. L. Rev. 1801, 1807-09 (1971) (statistics only aid in determining weight of evidence);
Finkelstein & Fairley, A Bayesian Approach to Identification Evidence, 83 Harv. L. Rev.
489, 496-98 (1970) (unique identification unnecessary; enhanced probability of suspect’s
guilt justifies increased use of statistics); Tribe, A Further Critique of Mathematical
Proof, 84 Harv. L. Rev. 1810, 1819-20 (1971) (reemphasizing earlier criticism that
Bayesian techniques change character of trial process itself); Tribe, Trial by Mathematics:
Precision and Ritual in the Legal Process, 84 Harv. L. Rev. 1329,1368-78(1971) (Bayesian
approach threatens presumption of innocence, guilt beyond reasonable doubt, and
humanizing function of jury). See also Smith & Charrow, Upper and Lower Bounds for
Probability of Guilt Based on Circumstantial Evidence, 70 J. Am. Stat. AsS'N 555 (1975);
Charrow & Smith, A Methodology for Assessing the Weight of Circumstantial Evidence
(Working Paper No. CP-347, Center for Research in Management Science, U. Cal.,
Berkeley) (May 1972), cited in Smith & Charrow, supra at560n.l.
5. Fairley & Mosteller, A Conversation A bout Collins, 41 U.Chi. L. Rev. 242 (1974).
6. See People v. Collins, 68 Cal. 2d 319, 333-35, 438 P.2d 33, 42-43, 66 Cal. Rptr. 497, 50607 (1968). In the appendix to the opinion, Justice Sullivan set forth the formula for de
terming the probability of finding at least two such couples in the population, given that at
least one such couple exists:
l-(l-Pr)N.NPr (l-Pr)N-i
l-(l-Pr)N

Pr represents the pronability that a random couple will possess all of the traits in question
and N is the number of couples in the suspect population. Id.
7. Fairley & Mosteller, supra note 5, at 244-53.
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obscure certain fundamental weaknesses in the court’s model. By
creating the stereotype of an attorney with limited mathematical
sophistication, the authors limited the role of the statistician to that
of educator rather than critical analyst. In clarifying for the novice
listener some of the obvious shortcomings of the Collins model, the
authors allowed their protagonist, the statistician, to avoid confront
ing the most serious errors in the court’s formula. To highlight these
errors, we have called upon the services of two imaginary statisticians,
Max and Otto, to discuss some of the mathematical aspects of the
Collins case overlooked by Fairley and Mosteller.
Max: I’ve just read a rather interesting article by Fairley and
Mosteller concerning the Collins case. They discussed the concept of
trait independence and the practical difficulties in defining a subject
population, and they criticized certain mathematical approximations
employed by the California Supreme Court in Collins.
Otto: But in the final analysis did they accept the validity of the
court’s general model?
M: Apparently they did.8
0: I’ve given the problem some thought and I find it intriguing,
primarily because the court’s model and the others that have
appeared in the literature fail to accurately define the problem itself.
Of course, if the problem isn’t properly defined then any
mathematical solution will be irrelevant.
M: Once you accept the court’s underlying assumptions, their model
appears to be quite straightforward and eminently defensible. They
phrased the problem in terms of the conditional probability of there
being at least two couples in the sample population with all the
traits, given that there is at least one such couple. I am at a loss to
see what’s improper with such a simple yet completely descriptive
statement of the problem.
0: It’s accurate as far as it goes, but it neglects to include some very
pertinent information. Once having committed the crime, the culprit
is uniquely defined, and this uniqueness quality, possessed by the
perpetrator and no one else, is the type of additional information
that must be integrated into any statistical formulation of the Collins
case. The court failed to take account of that factor.
M: I still don’t understand how that information in any way
challenges the validity of the Collins model.
0: Well, consider this example. Suppose I toss four coins. What is
the probability that at least two of the coins tossed show heads,
8. See id. at 251-52.
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given the fact that at least one of the coins shows heads?
M: The probability is clearly 11/15.9
0: That’s correct. Now, suppose that after I have tossed the four
coins, I push out one of them so that we can both see it, and we
note that it is showing a head. What is the probability that there are
at least two coins showing heads conditional on the knowledge that a
particular coin is showing a head?
M: That’s a little different from your first problem, because now we
are actually identifying a specific coin as showing a head.
Consequently, in this second case the probability would be 7/8.10
0: Wrong! The correct answer in both situations is 11/15. The
correct answer in the second situation would indeed be 7/8, but only
if the identity of the coin showing the head had been established
prior to the tossing.
M: Now I see. By establishing the identity of the coin prior to the
toss, you are reducing the number of elements in the sample
description space from 16 to 8.11 If the identity of the specific coin
is established after the coins have been tossed, however, the number
of elements in the sample description remains 16.
0: That’s right. Now do you understand what I’m talking about?
M: I believe I do. Let me try to reformulate your coin toss
hypotheticals in a legal setting. Suppose that a criminal act has been
committed in a small isolated town with a population of three
persons (A, B, and C). The culprit is known to possess two
statistically independent physical characteristics, which I’ll call traits
1 and 2. According to the most recent census, traits 1 and 2 each
occur with a frequency of two-thirds in the town population. Also
let’s assume that the county constabulary has apprehended an
individual possessing both traits, and further that the individual was
apprehended solely because he possessed both physical traits; no
9. The sample description space describing the tossing of four coins contains the
following 16 members:

Fifteen of the sixteen members of the sample description space contain at least one head.
Of those fifteen showing at least one head, eleven contain two or more heads. Hence,
P=ll/15.
10. See Kingston, Applications to Probability Theory in Criminalistics-II, 60 J. Am.
Stat. Ass’N 1028 ( 1965).
11. There are four possible sample description spaces, each with eight members, that
describe the coin toss hypothetical where the identity of the coin showing the head has
been established prior to the tossing. Which of these four spaces is appropriate depends on
which of the four coins is identified prior to the toss.
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other evidence implicates that individual. The problem then is to
determine the probability that the suspect is in fact the only person
in town with both traits, and therefore is the culprit. Applying the
logic used by the court in Collins, nine distinct suspect populations
that satisfy the trait frequency data can be generated as follows:

Table 1 — Suspect Populations
Population Name

A

I
II
III
IV
V
VI
VII
Vili
IX

2,1
2,1
2,1
2,1
1
2

2
1

Individual
B

2,1
1
2
2,1
2,1
2,1
1
2

C
2
1
2,1
2
1
2,1
2,1
2,1

If any one of populations II, III, V, VI, VIII or IX represents the
joint distribution of the two traits in the actual suspect population
then we can conclude that the suspect, whoever he may be, did
commit the crime. This is true because in any of those populations
only one person, the suspect, exhibits both traits. Using this model,
then, the probability that the suspect is guilty, based solely on his
physical characteristics, is 6/9. However, if we integrated the
additional piece of information that the perpetrator is uniquely
defined by having committed the crime, then only four (4)
populations that satisfy our constraints can be generated. For
example, if we denote C as the perpetrator (this can be done without
loss of generality), then only four populations that satisfy our
constraints can be generated:

Table II — Suspect Populations
Population Name

A

I
II
III
IV

1
2
2,1

Individual
B

2
1
2,1

c
2,1
2,1
2,1
2,1
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By using this model, the probability of guilt based on the
circumstantial evidence provided by the traits is 1/2. As with your
coin toss problems, the identity of the suspect provides no additional
information because his identity is determined only after the suspect
populations have been generated (i.e., after the coins have been
tossed). His identity as a suspect is determined solely by the fact that
he fortuitously possesses both traits. In contrast, the perpetrator has
a unique identity apart from the traits he exhibits; this unique
characteristic, not merely the two traits, allows us to assume that we
are in the situation of knowing his identity “before the coins are
tossed.”
O: Beautiful! I couldn’t have said it better myself. Now do you agree
with my criticism of the court’s model?
M: Yes and no.
O: That’s an answer I’d expect from my attorney, not from a
statistician. Try being a little more specific.
M: Your comments have unleashed the skeptic in me. In studying
the court’s model, I believe that it contains another serious flaw that
you have overlooked.
O: Oh, really? Where?
M: Well, not only did the court’s model neglect to integrate the
uniqueness of the perpetrator, but in addition, its model generates
populations in an unrealistic manner. To illustrate, consider a large
urn that is filled to the brim with millions of balls. Now suppose that
our suspect population consists of three balls, and the frequency of
occurrence of each of two statistically independent traits is 2/3.
O: That’s identical to your “isolated town” hypothetical?
M: Correct. Also suppose that we were to color all those balls with
both traits red and the remainder white. That is to say 4/9 of the
balls are colored red and 5/9 are white. I then draw out three balls,
record the number of red balls in the sample, and return the trio to
the urn. If I were to repeat this process a large number of times the
court’s model would accurately predict the ratio of the number of
samples with two or more red balls to the total number of samples
drawn with at least one red ball.
O: So, what’s wrong with that?
M: Plenty. The populations (i.e., the three ball samples) that are
generated by random selection do not accurately reflect the census
data. For example, under the court’s procedure of sampling
populations and then replacing the individual members, there is a
finite probability of generating a population all of whose members
possess both traits. In fact, we know that such a population cannot
exist; at most only two persons who possess both traits can exist in
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any generated population.
0: What you are saying then is that the court’s model generates
bogus populations.
M: I’m saying that and a bit more. Its model not only generates
bogus populations, but more significantly, it fails to distinguish
between otherwise distinguishable populations. The court’s sample
description space consists of subsets that contain dichotomous
elements—either a ball is red or white. Consequently, a population
wherein A is assigned both traits, B is assigned trait 1, and C is
assigned trait 2 is indistinguishable under the court’s model from a
population wherein A is assigned both traits, B is assigned trait 2, and
C is assigned trait 1: in both population samples, A is a red ball and
B and C are both white balls. In short, the number of otherwise
distinguishable populations is artificially reduced.
0: What a mess. On the one hand the court’s model generates
populations that do not exist, and on the other hand it fails to
generate populations that do exist.
M: It would be ironic if those errors canceled each other out.
0: I do not believe they do, and I think these two errors and the
major failure of the court to consider the identity of the perpetrator
as an additional piece of information undercut the validity of the
court’s model. I haven’t been idle during your discourse. Indeed, I
believe that I’ve constructed a rather accurate model for large
population samples. The probability (Pg) of there being only one
person in the suspect population with all the suspect traits, given the
fact that there is at least one such person and that he is the
perpetrator, can be determined by a recursive application of the
hypergeometric probability law.12 Thus:
Pg = Qm (0)

0 k”
” ( fkn )

where: Qk(j) = S

Qk _ x (i)

for k = 2, 3,... m, and j = 1, 2, . . . n, where m is the total
number of traits, f^ is the frequency of occurrence of the k^
trait, n is the sample size, and
12. See Smith & Charrow, Upper and Lower Bounds for Probability of Guilt Based on
Circumstantial Evidence, supra note 4, at 557.
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i 1 for j = fin
Ql(j) =
' 0 otherwise
M: Your formula may be exact for large n, the sample size, but it
would take a bank of computers a millenium to crank out the answer
for large m, the total number of traits. At least the model used by
the court in Collins can be readily applied and it is probably not all
that inaccurate.
0: I beg to differ with you at least about the accuracy of the court’s
model. Suppose that we examine a sample population of 12,000,000
with two independent suspect traits. The first trait occurs with a
frequency of 10/12,000,000 and the second with a frequency of
1/10. The product of the two frequencies is 1/12,000,000, and
therefore, as far as the court’s model is concerned, this hypothetical
is identical to the Collins situation. According to the court’s formula,
the probability of there not being a second subject with both traits,
given that there is at least one subject in the population already, is
0.59. In contrast, the formula derived above yields Pg = 0.35. The
difference is far from trivial.
However, your point concerning the computational complexity of
my exact solution, although somewhat exaggerated, is well taken. For
large m the formula becomes computationally intractable. But don’t
despair. I have derived upper and lower bounds for Pg that can be
applied with little effort.13 The lower bound is:

Pg > max (0,1 - X)

The upper bound is:
< 1/(1 + X), where X = n 7r f;
1 J

n is the total number of subjects in the population or sample
and fj is the frequency of occurrence of the trait j in the suspect
or sample population.
M: I don’t want to appear skeptical, but just how accurate are those
bounds?
O: The maximum difference between the two bounds is one-half
when X = 1. This error, however, decreases rapidly as X decreases or
13. Id. at 558-59. Bounds define the limits of the solution. Regardless of what values are
placed into the probability equation, the solution never can be numerically greater than
the upper bound or less than the lower bound. See R. James, University Mathematics
199(1963).
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increases from 1. Let me draw a graph of the bounds to illustrate my
point:

X

M: Exactly what have we accomplished this afternoon?
0: We’ve tried, successfully I think, to show that the court’s model
in Collins, while interesting, is inadequate. On the one hand it
generates spurious populations, and on the other hand it neglects to
integrate some very vital information: that the culprit possesses all of
the suspect traits prior to the commission of the crime. Suspect
populations must be generated with that constraint in mind.
M: I’m still not altogether convinced that our analysis is of any
importance to the legal community. Such practical considerations as
isolating independent traits and defining a sample population wherein
the perpetrator resides minimizes the ultimate utility of any Collins
model.
0: Yes we may have minimized its utility, but a logical methodology
still may be preferable to the subjective approach of laymen jurors.
M: Unfortunately, probability theory is a field unusually rich in
paradoxes—paradoxes that are based on “misguided intuition.”
Consequently, if the courts ever hope to employ mathematical
techniques for the evaluation of circumstantial evidence, they must
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exercise extreme care. In Collins the court formulated a model to
refute the intuitive but erroneous approach advocated by the
prosecutor. Ironically, the court’s model was itself erroneous, because
it failed to integrate a counter-intuitive notion—the significance of the
culprit’s identity. I only hope that Malcolm Collins is the last victim
of such “misguided intuition.”

PUBLIC ASSESSMENT OF BIOLOGICAL
TECHNOLOGIES: CAN NEPA ANSWER THE
CHALLENGE?
Patrick A. Parenteau* and Robert S. Catz»*
Introduction

Men and women never have been content to be mere subjects of nature.
The desire to assert independence and achieve a greater understanding of
human physiology has led scientific research deeper and deeper into the
mysterious power of life itself. Each new biological discovery is pursued
with relentless vigor. Despite the expansion in such studies, however, the
average citizen has heard very little about current scientific research and
experimentation in such areas as cloning,*
1 positive eugenics,2 genetic sur

•Staff Attorney, National Wildlife Federal, Inc., Washington, D.C.; B.S., Regis College;
J.D., Creighton University; LL.M., George Washington University.
••Professor, Antioch School of Law, Washington, D.C.; A.B., University of Southern
California; J.D., Golden Gate University; LL.M., University of Missouri.

1. Cloning is a procedure used to reproduce offspring genetically identical to their single
gene source. See Congressional Research Service, Genetic Engineering, Evolution
of a Technological Issue, Report to the Subcomm, on Science, Research, and
Development of the Comm, on Science and Astronautics 45 (1972); Note, Asexual
Reproduction and Genetic Engineering: A Constitutional Assessment of the Technology
of Cloning, 47 S. Cal. L. Rev. 476, 478 (1974). Scientists successfully cloned laboratory
animals, such as frogs, as long ago as 1963. See Note, supra at 484-87. Cloning occasionally
occurs in nature when a fertilized egg splits into separate eggs before development begins,
resulting in the birth of identical twins. A. Rosenfeld, The Second Genesis: The Coming
Control of Life 139-140(1969).
2. Eugenics deals with techniques to improve the hereditary qualities of mankind. A
negative eugenics program seeks to abate the “pollution” of mankind’s genetic pool by
identifying and educating carriers of defective genes, thereby enabling them to make intel
ligent, voluntary choices regarding procreation. Vukowich, Dawning of the Brave New
World: Legal, Ethical, and Social Issues of Eugenics, 1971 U. III. L.F. 189, 193-94; see
Friedman, Legal Implications of Amniocentesis, 123 U. Pa. L. Rev. 92, 136-38 (1974). A
positive eugenics program, which attempts to encourage propagation of superior genetic
qualities, does not rely on the willingness of genetically defective individuals to forego pro
creation; rather it imposes mandatory controls, such as compulsory sterilization or abor
tion. See id; Vukowich, supra at 194. Both state and federal authorities have attempted to
regulate at least one source of genetic research data, fetal experimentation. See generally
Martin, Ethical Standards for Fetal Experimentation, 43 Ford. L. Rev. 547 (1975); Note,
Fetal Experimentation: Moral, Legal, and Medical Implications, 26 Stan. L. Rev. 1191
(1944).
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gery,3 and in vitro fertilization.4 As biological technologies evolve from
the basic research stage into applied science, they will raise important
questions of social policy for the law and society. Over three years ago, a
Congressional Research Service report to Congress noted that:
The science of genetics is rapidly moving out of the realm of the
oretical research and into the more politically sensitive region of
applied science. The technological capability to alter the course
of human evolution is relatively close at hand .... The possibil
ity is very near that an externally fertilized human egg will be
implanted surgically in a human uterus.5
During the years since this observation, the drive to achieve the first suc
cessful birth of a “test tube baby” through in vitro fertilization has not
slackened.6
As we stand on the verge of such breakthroughs in biological research,
it becomes necessary to examine the degree to which society can and
should control that research. Although the medical problems preventing
scientists from implementing in vitro fertilization on a broad scale are
minor,7 the legal and social policy issues raised by the application of such
a revolutionary technology are complex.8 Initially, one might argue that

3. Genetic surgery is an operation performed on a growing fetus to replace defective
deoxyribonucleic acid (DNA) with DNA from a healthy cell. See L. Augenstein, Come Let
Us Play God 16-36 (1969). Surgeons sometimes use a virus to transmit the healthy DNA
to the diseased cell. See J. Katz, Experimentation with Human Beings 492 (1972).
4. In vitro fertilization, more commonly known as the process of creating “test tube
babies,” involves removing a mature egg from the ovaries of a female through an operation
(laparoscopy), uniting the egg with male spermatozoa in a laboratory culture dish, and
after an appropriate period of time, usually when the cell has reached the blastocyst stage,
implanting the cell onto the wall of the uterus. See Gorney, The New Biology and the
Future of Man, 15 U.C.L.A.L. Rev. 273, 275-87 (1968); Kass, Babies by Means of In Vitro
Fertilization: Unethical Experiments on the Unborn, 285 New England J. Med. 1174,
1175 (1971). Scientists have perfected in vitro fertilization to the extent that, in England, a
gynecologist has claimed that in three separate instances, women implanted with arti
ficially conceived blastocysts have given birth to children. Medical World News, Aug. 9,
1974, at 15.
5. Congressional Research Service, supra note 1, at 41.
6. George, Life in the Lab, National Observer, July 7, 1973, at 1, col. 1; see Sartwell,
Pangs of Test Tube Birth, Washington Post, July 21, 1974, § C, at 5, col. 1; note 4 supra.
7. The operation to remove a mature egg from the ovaries does not require hospitaliza
tion. George, supra note 6, at 16, col. 1. The major hurdle lies in the attempt to implant the
cell onto the uterus. The problem is similar to the one encountered in organ transplants:
the uterus usually rejects the implanted cell. See Medical World News, Aug. 9, 1974, at 15.
8. An examination of the issues surrounding artificial insemination reveals some of the
possible impacts of in vitro fertilization since both techniques seek to circumvent nature
and increase the level of human intervention in genetic makeup. There are three possible
types of artificial insemination depending on the source of spermatozoa: (1) AIH (homolo
gous)—spermatozoa of the woman’s husband; (2) AID (heterologous)—spermatozoa of a
donor; and (3) AlDH—spermatozoa of husband and donor are mixed. Smith, Through a
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because the ends of scientific research involving this type of
experimentation are beneficent, government regulation and public know
ledge are unnecessary. Past experience shows, however, that the benefi
cent purposes of science can be twisted cruelly and that enthusiasm over
short term benefits can obscure long term dangers.9 This experience does
not mean that society must forsake present tangible benefits because of
some speculative harm in the remote future, but it does indicate strongly
that we should examine technological achievements critically to deter
mine how they best can be used.
Scientists and philosophers already have discussed the implications of
the limitless reaches of biomedical research and development.10 Some
Tt 'f Tube Darkly: Artificial Insemination and the Law, 67 Mich. L. Rev. 127, 128 (1968);
see Abel, The Legal Implications of Ectogenetic Research, 10 Tulsa L.J. 243 (1974). In
itro fertilization also involves three distinct types: (1) intramarital—woman’s egg is fer
tilized by her husband’s sperm and implanted in her uterus; (2) donor —egg, sperm, or
both come from donors and are implanted in uterus of the mother; and (3) surrogate
womb-egg fertilized by husband’s sperm but implanted in womb of another woman as a
‘■urrogate.See A. Rosenfeld,supra note 1, at 161; Gorney,supra note 4, at 280-81.
Courts and legislatures have passed on several of the legal issues raised by artificial in
semination. Three states have enacted statutes expressly declaring children conceived by
AID legitimate. See Kan. Stat. Ann. § 23-199 (1974); N.C. Gen. Stat. § 49A-1 (Supp.
1974); Okla. Stat. tit. 10, §§ 551-54 (Supp. 1973). Other states have considered the legiti
macy question judicially. See People v. Sorenson, 68 Cal. 2d 280, 284-85, 437 P.2d 495, 499
i 1968> i AID child legitimate ior purpose of criminal prosecution for nonsupport); Gursky
v Gursky, 39 Misc. 2d 1083, 1088, 242 N.Y.S.2d 406, 411 (Sup. Ct. 1963) (AID child not
legitimate issue of husband). Courts also have considered whether AID constitutes adul
tery and grounds for divorce. See MacLennan v. MacLennan, [1958] Sess. Cas. 105, [1958]
Scots L.T.R. 12 (Sess. Ct. 1958); Orford v. Orford, 49 Ont. L.R. 15, 18, 58 D.L.R. 251, 253,
254 11921) (dictum). At least one court has held that a man cannot be denied visitation
rights to an AID child merely because he is not the child's biological father. Struad v.
Struad, 190 Misc. 786, 787, 78 N.Y.S.2d 390 391-92 (Sup. Ct. 1948).
Artificial insemination raises other legal questions that have not yet received explicit
consideration. May an AID child assert a cause of action for wrongful life in a state that
does not have a legitimation statute? Cf. Zepeda v. Zepeda, 41 Ill. App. 2d 240, 259-60, 190
N.E.2d 849, 858-59 (1963), cert, denied, 379 U.S. 945 (1965) (court dismissed illegitimate
child s suit against father for wrongful life). Should an AID child have a right to know the
identity of his biological father? Do couples have the right to select the most desirable
genotype as a donor? Are AID records open to public scrutiny or subject to subpoena? In
addition to strictly legal questions, artificial insemination and in vitro fertilization raise
broad interdisciplinary issues of fundamental social policy. What are the psychological
effects of AID upon the child and the mother? What is the effect of increasing the popula
tion by enabling childless couples to procreate? Will proliferation of sperm banks have de
humanizing consequences? What are the effects on the natural diversity of mankind
through repeated uses of the donated sperm of a “choice genotype?” What are the possi
bilities of incestuous relationships? What is the effect upon the gene pool of repeated in
stances of incestuous AID? How can society control the reasonableness of couples’
demands for artificial insemination?
9. See generally R. Carson, The Silent Spring 187-98 (1962); B. Commoner, The
Closing Circle 49-65 (1971).
10. See, eg., L. Augenstein, supra note 3. at 16-33; A. Rosenfeld, supra note 1; Kass,
supra note 10; Vukowich, supra note 2; Robinson, Genetics and Society, 1971 Utah L.
Rev. 487.

682

The Georgetown Law Journal

[Vol. 64:679

commentators also have explored more specific legal implications, includ
ing the constitutional ramifications of implementing techniques such as
cloning, eugenics, and in vitro fertilization.11 The extent to which the
public can exercise meaningfully whatever rights it may or should have
to intervene in the research and development phase of new biological
technologies, however, depends not just on intellectual discussion of the
issues but also on the amount of information the scientists involved
make available. At present, no mechanism exists for systematically dis
seminating information on this important research effort to the public;
public debate on these issues requires finding some such mechanism.
One solution to the information gap problem lies in requiring federal
agencies responsible for funding those research programs to prepare and
disseminate detailed statements explaining the nature of the work and
the costs and benefits that are likely to result.12 Nearly all major medical
research in the United States relies on federal funding,13 and the total
federal investment in medical research performed under the auspices of
the Department of Health, Education and Welfare (HEW) through the
National Institutes of Health (NIH) exceeds two billion dollars a year.14
No doubt, most of the significant discoveries in the field of genetics and
biochemistry would have been impossible without this massive federal
commitment.15 The federal government’s current involvement with biolo
gical research provides a strong foundation on which to base a require
ment for public dissemination of information on this research.
The present process for federal funding is not structured to generate
useful information on the research receiving public support. NIH, the
largest single federal funding agency for biomedical research, annually
seeks appropriations for that research from Congress. Both the agency’s
request and the Congress’s final appropriation are expressed in broad,
disease-oriented budget categories.16 Although funneling a portion of its
11. See, e.g., Congressional Research Service, supra note 1, at 30-38; Castel, Legal
Implications of Bio-Medical Science and Technology in the Twenty-First Century, 51 Can.
B.Rev. 119(1973); Epstein, Medical Genetics: Recent Advances with Legal Implications,
21 Hastings L.J. 35 (1969); Waltz & Thigpen, Genetic Screening and Counselling: The
Legal and Ethical Issues, 68 Nw. U.L. Rev. 696 (1973); Symposium—Law and the Bio
logical Revolution: A Panel, 10 Colum. J.L. & Soc. Prob. 47 (1973); Symposium—Law
and the New Biology, 48 Ind. L.J. 527 (1973); Symposium: Reflections on the New
Biology, 15 U.C.L.A.L. Rev. 267 (1968); Comment, Governmental Control of Research in
Positive Eugenics, 7 U. Mich. J.L. Ref. 615 (1974).
12. See National Environmental Policy Act of 1969, § 102(2)(C), 42 U.S.C. § 4332(2)(C)
(1970).
13. S. Rep. No. 93-381, 93d. Cong., 2dSess. 4-11 (1973).
14. Id. at 19.
15. See id. at 3-4.
16. See The Budget of the United States Government, Fiscal Year 1977, Appen
dix 330-31; Division of Public Information, NIH, The National Institutes of Health
Almanac 107-13 (1975) (DHEW Publication No. (NIH) 75-5).
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appropriated funds into research conducted directly by government
scientists, the Institute distributes most of its funds under grant
contract programs.17 This process isolates individual research projects
from congressional review. The Secretary of HEW technically has the re
sponsibility for selecting meritorious grant proposals,18 but he has dele
gated his responsibility to NIH.19 In ruling on each application, the per
tinent regulation does require the Secretary to consider the scientific
merit and feasibility of the project, the competency of the proposed staff,
the likelihood of producing meaningful results, the proposed project
period, and the adequacy of the applicant’s resources.20 Although the re
gulations do not mention specifically the need to consider policy issues
such as ethics, risk, and any indirect effects of developing new biological
technologies, these issues presumably are included among the “other
pertinent factors.” Even if NIH considers the relevant policy issues
under the current regulations, Congress and the public do not have an op
portunity to pass on federally funded biomedical research. A new tool
must be designed to bring this research into the open for public debate.
This article suggests that the environmental impact statement (EIS)
requirement of the National Environmental Policy Act of 1969 (NEPA)21
provides that tool.

NEPA: A Solution To The Information Gap
Although in enacting NEPA Congress primarily was concerned with
the environmental impact of brick and mortar projects, the broad state
ment of statutory purposes indicates an overall intent to improve the
quality of the environment so that human beings might enjoy a healthier,
17. Id. Grant and contract applications are received from public, private, and quasi
public laboratories, but the majority of applications are from scientists affiliated with edu
cational institutions. See S. Rep. No. 93-381, supra note 13, at 42.
18. See 42 U.S.C. § 242b( a)( 1)(A) (1970).
19. See 45 C.F.R. § 74.3 (1975) (defining “granting agency” authorized to administer
grants to include National Institute of Health).
20. 42 C.F.R. § 52.13(a) (1975). Most federal agencies receive and process applications
in house,” but NIH employs the “peer review” system under which a National Advisory
Council composed of scientists and lay persons, not the NIH, makes the initial, key deci
sion regarding the merits of a particular research proposal. See S. Rep. No. 93-381, supra
note 13, at 34. Under the Public Health Service Acts and applicable regulations, NIH may
not approve a grant application without the express recommendation of the appropriate
Advisory Council. See 42 U.S.C. § 241(d) (1970); 42 C.F.R. § 52.11 (1975); S. Rep. No. 93381, supra at 37-38. An application is reviewed initially by scientists who work in the same
narrow field as the proposed research. Although these initial review groups have no statu
tory’ authority, their decision on an application is crucial to the recommendation of the
Advisory Council and eventual NIH approval for funding. See S. Rep. No. 93-381, supra at
34.
21. § 102(2)(C), 42 U.S.C. § 4332(2)(C) (1970).
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safer, and more enjoyable existence.22 Not only is the goal of the Act
stated broadly as seeking to “prevent or eliminate damage to the envi
ronment and biosphere and stimulate the health and welfare of man,”23
but also Congress explicitly recognized that “new and expanding techno
logical advances” have a profound impact on the interrelation of compo
nents of the natural environment.24 It would seem that biological techno
logies, with their great potential for direct impact on mankind’s physical,
intellectual, and psychological characteristics, fall squarely within the
policy declarations of NEPA.
A policy declaration provides no substantive solutions, however,
unless the law creates a legally enforceable duty to guarantee implemen
tation of that policy. Section 102(2)(C) of NEPA, the major implement
ing section, establishes such a duty by directing all federal agencies to
“the fullest extent possible” to include in every legislative proposal and
plan involving “other major Federal actions significantly affecting” the
human environment a detailed statement of the proposal’s environmen
tal impact, alternatives to the proposed action, long and short term rela
tionships and irreversible commitments of resources.25 The impact state
ment offers a mechanism for generating the necessary information about
new biological research.
The policy and implementing sections of NEPA raise a threshold ques
tion of the meaning of the term “environment.” Although the term
appears no less than fifteen times in the body of the Act, “environment”
is not defined anywhere. Moreover, the legislative history of the Act
offers little if any assistance.26 At least one commentator has suggested
that Congress intentionally did not define the term in order to give the
broadest possible scope to environmental considerations.27 Most judicial
decisions interpreting NEPA have dealt with questions other than the
meaning of “environment,”28 but the few courts that do discuss this de
22. See S. Rep. No. 91-296, 91st Cong., 1st Sess. 8 (1969); 115 Cong. Rec. 40416-17
(1969) (remarks of Senator Jackson).
23. National Environmental Policy Act of 1969, § 2, 42 U.S.C. § 4321 (1970); see id. §
101(b), 42 U.S.C. § 4331(b).
24. Id. § 101(a), 42 U.S.C. § 4331(a).
25. Id. § 102(2)(C), 42 U.S.C. § 4332(2)(C).
26. See 115 Cong. Rec. 29073 (1969) (remarks of Senator Jackson). Similar problems
have arisen with respect to state legislation modeled after NEPA. See Cal. Pub. Res. §
21060.5 (West 1970) (term confined to “physical” environment—land, air water, etc);
Washington State Department of Ecology, Guidelines for the Implementation of
the State Environmental Policy Act of 1971, at 7 (1972) (term includes physical,
social, and biological environment).
27. See Anderson, The National Environmental Policy Act, in Federal
Environmental Law 238 (E. Dolgin & T. Guilbert eds. 1974).
28. See, e.g., Davis v. Morton, 469 F.2d 593, 595 (10th Cir. 1972) (what constitutes
major federal action); Environmental Defense Fund v. TVA, 468 F.2d 1164, 1172-82 (6th
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finitional issue have concluded that the term “environment” includes ele
ments other than land, air, and water. In Hanly v. Mitchell,29 for exam
ple, the United States Court of Appeals for the Second Circuit held that
since NEPA covers a proposal to construct a federal jail facility, the Gen
eral Services Administration must submit an EIS that discusses, among
other factors, the facility’s potential social impact.30 In Tierrasanta Com
munity Council v. Richardson3' the United States District Court for the
Southern District of California cited Hanly in ruling that the Bureau of
Prisons’ proposal to erect a youth facility in a residential area near a
planned elementary school required the preparation of an EIS.32 Cases
dealing with federally funded housing projects parallel these two jail
building decisions in that they emphasize the project’s potential effect on
the social as well as the physical environment. In Schicht v. Romney33
the court found that NEPA applied to a Department of Housing and
Urban Development housing project financed pursuant to section 236 of
the National Housing Act of 1968.34 Although finding that NEPA gener
ally applies to proposed housing projects, some courts have not required
an EIS because the impact was not “significant” enough to require such
a statement.35 In other contexts, courts similarly have treated factors
outside the purely physical environment as falling within the jurisdiction
of NEPA,36 and at least one agency regulation has defined environment
as including the natural, social, and economic environment.37
Cir. 1972) (retroactivity of NEPA); Committee for Nuclear Responsibility, Inc. v.
Seaborg, 463 F.2d 783, 785 (D.C. Cir. 1971) (per curiam) (adequacy of EIS); Calvert Cliffs’
Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1111-12 (D.C. Cir. 1971) (agency discre
tion to comply); Named Individual Members of San Antonio Conservation Soc’y v. Texas
Dep t, 446 F.2d 1013,1024-25 (5th Cir. 1971) (entity responsible for preparing EIS); Izaak
Walton League of America v. Schlesinger, 337 F. Supp. 287, 290 (D.D.C. 1971) (what con
stitutes significant impact).
29. 460 F.2d 640 (2d Cir.), cert, denied, 409 U.S. 990 (1972).
30. Id. at 646-48.
31. 4 Env. L. Rep. 20309 (S.D. Cal. 1973).
32. Id. at 20310-11.
33. 372F. Supp. 1270 (E.D. Mo. 1974).
34. Id. at 1271; see 12 U.S.C. § 1715z-l (1970).
35. See Hiram Clarke Civic Club, Inc. v. Lynn, 476 F.2d 421, 426-27 (5th Cir. 1973)
(district court’s findings amply support agency decision that proposed apartment project
would produce no significant environmental impact); Wilson v. Lynn, 372 F. Supp. 934,
936-38 (D. Mass. 1974) (proposed project rehabilitative only; no evidence of any signifi
cant environmental impact because of reconstruction).
36. See National Helium Corp. v. Morton, 486 F.2d 995, 1003-05 (10th Cir. 1973), cert,
denied, 416 U.S. 993 (1974) (economic impact caused by termination of helium purchase
contracts); Nader v. Butterfield, 373 F. Supp. 1175, 1179-80 (D.D.C. 1974) (airlines’use of
X-ray to examine passenger luggage requires at least “negative impact statement”); cf.
United States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 67577 (1973) (ICC order modifying freight rates for transportation of recyclable materials
allegedly would discourage use of such materials).
37. 39 Fed. Reg. 38252 (1974) (United States Forest Service).
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The guidelines of the Council on Environmental Quality concerning the
type of “actions” cognizable under NEPA provide: “the action must be
one that significantly affects the quality of the human environment
either by directly affecting human beings or by indirectly affecting
human beings through adverse effects on the environment.”38 Even
though these guidelines do not have the force of law generally given
regulations promulgated by agencies charged with the enforcement of a
statute,39 courts accord them great weight.40 The regulation’s language,
in turn, appears broad enough to include actions taken to promote bio
logical technologies.
The authorities discussed above that have read “environment” broad
ly do not directly resolve the question whether NEPA applies to biolo
gical research, but application of the “new biology” technology would
give rise to impacts that should be included within that liberal reading.
By enabling presently “barren” couples to reproduce artificially, in vitro
fertilization could increase the population growth rate. It has become
axiomatic that a primary factor in many environmental problems is over
population.41 Furthermore, section 101 of NEPA refers to the impact
of population on the environment42 and directs the federal government to
use all practicable means to “achieve a balance between population and
resource use which will permit high standards of living and a wide
sharing of life’s amenities . . . .”43 This statutory recognition of the prob
lems of overpopulation justifies extending NEPA to cover any biological
research that might increase the population growth rate.
Another environmental impact arises from application of techniques
that interfere with the natural reproduction of human beings. The
products of cloning and genetic engineering experiments possibly consti
tute “pollutants” of the natural environment,44 and their impact must be
measured. More speculative impacts might include the psychological
effect on persons involved in such experiments and the diminution of the
value of human life.

38. 40 C.F.R. § 1500.6(c) (1975).
39. See Hiram Clarke Civic Club, Inc. v. Lynn, 476 F.2d 421, 424 (5th Cir. 1973).
40. See Calvert Cliffs’ Coord. Comm., Inc. v. AEC, 449 F.2d 1109, 1112 n.5, 1115 n.12,
1118 n.l9(D.C. Cir. 1971).
41. See P. Ehrlich, The Population Bomb 66-67 (1968); G. Taylor, The
Biological Time Bomb 53-55 (1968).
42. National Environmental Policy Act of 1969, § 101(a), 42 U.S.C. § 4331(a) (1970).
43. Id. § 101(b), 42 U.S.C. § 4331(b).
44. But cf. Nucleus of Chicago Homeowners v. Lynn, 372 F. Supp. 147, 149 (N.D. Ill.
1973) (human beings may be only polluters, not pollutants).
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Problems with Applying NEPA to Biomedical Research Grants

The suggestion that the public should participate in the decisionmak
ing process affecting scientific research through the hearings and studies
leading to an environmental impact statement prior to federal funding
will arouse strong opposition within the scientific community. Scientists
long have enjoyed the freedom to pursue their search for knowledge rela
tively unhindered by regulations that engulf other federally funded pro
jects, and leaders in the profession have defended zealously this auton
omy.45 The simple claim of misanthropic researchers that their work is
“none of the public’s business”46 should not prevent society from exer
cising some control over research that can affect basic human relation
ships. The possibility that the process of preparing an impact statement
could delay or even stifle “safe” research, however, does pose a trouble
some issue. New regulations should solve this problem by providing for a
more expeditious review of the impact of research projects.
The limited scope of single scientific research projects presents a more
practical difficulty for applying NEPA requirements to new biological re
search. Scientific research often involves an entire program of separate
projects leading to one broadly defined objective. Each overall project
generally includes three stages. The first stage is basic research, in which
research goals are defined broadly. In the second stage, the scientist has
sufficient knowledge to envision a technology; practical application will
necessitate further extensive testing. In the field of biomedical research,
this stage usually necessitates experimentation with living tissue,
animals, and finally, human beings. Lastly, the third stage involves im
plementing the developed technology.
Given the staged progression of scientific research, the question at
what point in the research process NEPA would require the preparation
of an environmental impact statement demands consideration. The Act’s
requiring a federal agency to prepare an impact statement for “every re
commendation or report on proposals for legislation and other major Fed
eral actions significantly affecting the quality of the human environ
ment”47 suggests that each time NIH seeks a legislative appropriation, it
must file an impact statement covering all the projects it intends to fund.
Because Congress grants NIH the appropriation before the Institute
45. See generally Hearings on S.J. Res. 145 Before the Subcomm, on Gov't Res. of the
Senate Comm, on Gov't Operations, 90th Cong., 2d Sess. 36-69 (1968) (statements of Nobel
laureates Arthur Kornberg and Joshua Lederberg).
46. Auerbach, And Man Created Risks, Washington Post, Mar. 9, 1975, § B, at 1, col. 14.
47. National Environmental Policy Act of 1969, § 102(2)(C), 42 U.S.C. § 4332(2)(C)
(1970).
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receives and processes applications for projects, requiring NIH to file an
impact statement at the appropriation stage not only would be burden
some and impracticable but also would not allow evaluation of particular
projects and programs.
If the submission of an impact statement at the appropriation stage
would not achieve the objectives of NEP A, examination must focus on
other initial stages of the research process. Although courts have found
major federal action in approval of plans for bricks and mortar projects,48
the case law considering application of NEPA to research and develop
ment programs funded by federal agencies is scant. In Scientists' Insti
tute for Public Information, Inc. v. AEC (SIPI)49 the United States Court
of Appeals for the District of Columbia Circuit held that NEPA requires
preparation of an environmental impact statement prior to actual imple
mentation of a technology.50 This decision by the court that has rendered
the majority of the NEPA decisions provides persuasive authority for ex
tending the impact statement requirement to programs still in their de
velopment stage. In SIPI a group of scientists brought suit against the
Atomic Energy Commission to compel preparation of an impact state
ment prior to full implementation of the Commission’s Liquid Metal Fast
Breeder Reactor program.51 The AEC had refused to prepare an impact
statement on the grounds that NEPA did not apply to research and de
velopment programs and that any current assessment of the program’s
impact would be speculative.52 The court of appeals rejected the Com
mission’s argument, holding:
NEPA requires impact statements for major federal research
programs . . . aimed at development of new technologies which,
when applied, will significantly affect the quality of the human
environment.53
The court in SIPI found support for requiring the Commission to pre
pare an impact statement relating to its program to develop a nuclear re
actor to generate “cheap” electricity from both the legislative history of
48. See, e.g., Scientists’ Inst, for Public Information, Inc. v. AEC, 481 F.2d 1079, 1088
(D.C. Cir. 1973); Ely v. Velde, 451 F.2d 1130, 1136-38 & n.22 (4th Cir. 1971) (awarding of
block grants to state law enforcement group); Environmental Defense Fund, Inc. v. Arm
strong, 352 F. Supp. 50, 55 (N.D. Cal. 1972), affd, 487 F.2d 814 (9th Cir. 1973) (dictum)
(approving dam project); Indian Lookout Alliance v. Volpe, 345 F. Supp. 1167, 1169-70
(S.D. Iowa 1972), modified on other grounds, 484 F.2d 11 (8th Cir. 1973) (approving plans
for state highway project). See generally Anderson, supra note 27, at 238-419. A federal
action found to have a significant effect on a project constitutes a “major federal action”
within the meaning of NEPA. See id. at 346-49.
49. 481 F.2d 1079 (D.C. Cir. 1973).
50. Id. at 1091.
51. See id. at 1082.
52. See id. at 1085-86.
53. Id. at 1091.
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NEPA and the practicalities of research into new technologies. The con
gressional policy set forth in section 101 of NEPA indicates a concern
with the environmental impacts of new and rapidly expanding technolo
gies.54 Moreover, research into one particular technology for the develop
ment of electric energy necessarily will affect our future environment.
Research is a precondition to implementation of any technological
advancement; moreover, “an irretrievable commitment of resources” to
one area of technology necessarily will foreclose the development of other
alternative feasible technologies.55 In this fashion, the basic decision to
pursue research in a specific area may have tangible environmental im
pact in the future.
Facing the problem of requiring an impact statement during the
research stage, when the environmental impacts are still remote, the
court in SIPI noted:
That the effects will not begin to be felt for several years,
perhaps over a decade, is not controlling, for the Act plainly con
templates consideration of “both the long- and short-range im
plications to man, his physical and social surroundings, and to
nature,... in order to avoid to the fullest extent practicable un
desirable consequences for the environment.”56
Although requiring the Commission to prepare a statement on the future
impact of its present technological research, the court did allow the
agency some discretion in deciding when to prepare the statement.57 The
court directed the AEC to consider at least four factors relevant to the
present need for an impact statement: (1) the likelihood that the techno
logy ever will become commercially feasible and, if so, how soon; (2) the
amount of information available about the technology to allow the
agency to predict environmental harm; (3) the proposed amount of
resources that irretrievably are committed to the program and any
options that such a level of commitment forecloses; and (4) the severity
of the possible environmental effects.58 To further aid the agencies with
the timing problem, the court suggested adoption of a new procedure:
[AJgencies engaged in long-term technological research and
development should develop either formal or informal proce
dures for regular, perhaps annual, evaluation of whether the
time for drafting a NEPA statement has arrived.59
54. Id. at 1089-90; see 42 U.S.C. § 4331(1970).
55. 481 F.2d at 1091-92.
56. Id. at 1090, quoting 36 Fed. Reg. 7724 (Apr. 23, 1971) (Council on Environmental
Quality Guidelines).
57. Id at 1092.
58. Id at 1094.
59. Id
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The same analysis employed by the court in SIPI in determining
whether to require an impact statement for basic technological research
applies to research projects funded by NIH. The congressional policy
statement contained in NEPA should be interpreted to include technolo
gies that have an immediate impact upon man because they affect his
biological makeup. Scientific research must precede the development and
application of new biological technologies. Moreover, the commitment of
money and scientific talent in NIH funded programs to research techno
logies designed to increase the procreation level, to engineer the genetic
composition of human beings, and to control the “quality” of the evolu
tionary process necessarily takes those resources away from related re
search programs, such as population control by natural means.
The approach to the timing for preparation of an impact statement
relating to new and expanding technologies adopted by the court in SIPI
also should guide courts in requiring impact statements for medical re
search programs. Whether NIH should prepare an impact statement will
depend on balancing the same factors: the feasibility of applying the
technology in the society, the amount of current information on the pos
sible harm from application of the technology, the level of committed
resources and what other research projects that commitment forecloses,
and finally, the severity of possible effects of the research. Under this bal
ancing test, research into many of the technologies discussed in this
article would continue unaffected because their impact is remote. Other
programs, such as genetic engineering techniques, pose a sufficiently im
mediate possibility of adverse impact to justify a moratorium on further
research until scientists resolve more of the uncertainty surrounding
such research and the public has a chance to review their conclusions.6061
The court’s final suggestion in SIPI that an agency adopt procedures to
evaluate regularly technological research projects to determine whether
it must draft a NEPA statement seems ideally suited for NIH review of
biological research projects. Periodic assessment of these projects would
assure cursory review of all biological research for any new discoveries
and would require a full impact statement at any time the research threa
tens an imminent impact on the environment.
In Sierra Club v. Morton*' the District of Columbia Circuit again faced
the question of whether NEPA required an impact statement for a com
prehensive federal program—the Department of Interior’s plan to devel
op the coal resources of the states in the Northern Great Plains region.62
60. See Auerbach,supra note 46.
61. 514 F.2d 856 (D.C. Cir. 1975), cert, granted sub nom. Frizell v. Sierra Club,_ U.S.
44 U.S.L.W. 3389 (U.S. Jan. 13, 1976) (No. 75-552).
62. The plan contemplated by Interior called for a coordinated state-federal effort to ex
ploit the coal-rich areas of the entire region over a long period of time. See id. at 863. Pri
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The Interior Department disputed not only the need for an impact state
ment but also the assertion that it was participating in a “program” of
coal development. The Department claimed that its actions in the region,
such as approving mining plans and deeding water rights, were indepen
dent and unrelated to an overall program or plan.63 After examining a
number of these so-called independent actions, the court concluded that
the Department was, in fact, encouraging the development of coal
throughout the entire Northern Great Plains region by means of a de
facto, if not a de jure, program;64 this conclusion forced the court to re
ject Interior’s argument that it need not file an impact statement.65
Rather than order preparation of an EIS, however, the court remanded
the case to the Interior Department for a decision on whether the plain
tiff's request for federal action was premature.66 Applying the four fac
tors set forth in SIPI, the court could not conclude that the Department
had to file an impact statement immediately.67 Although Judge Wright,
writing for the majority, felt inclined to find the program ripe for full
assessment of its environmental impact, the court decided to stay its
hand pending a timely definition by the Department of the federal role in
the program.68
Appellants in Sierra Club also argued that the Interior Department
had to prepare an impact statement because it should be engaged in a
comprehensive coal development program, even if it had not actually
adopted such a program.69 This argument was premised primarily upon
the Council on Environmental Quality Guidelines, which suggest the
need for comprehensive program planning to integrate related individual
projects.70 In considering appellants’ argument, the court cited dicta in
other cases imposing an affirmative NEPA duty upon federal agencies to
undertake comprehensive planning.71 The court approved the legal basis
vate development of this resource would require numerous federal actions, including the
granting of easements, mineral rights, water rights, and strip mining permits. See id. at
864-65.
63. Id. at 872-73.
64. Id. at 873. The court found that the existence of a comprehensive study for coal de
velopment, the Northern Great Plains Resources Program (NGPRP), and the affidavit of
Interior Secretary Morton describing the opportunity for the Department to put together
an environmental toted resource management plan provided persuasive evidence of an
integrated federal program for development. Id. at 875-76.
65. Id. at 878.
66. Id. at 883.
67. Id. at 880.
68. Id. at 881-82 (since final interim report due in very near future, court should await
Interior’s definition of federal role in developing coal reserves).
69. Id. at 872.
70. Id. at 873-74.
71. Id. at 872-74.
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of appellants’ argument in theory but declined to rule on the question
because its finding that the Interior Department was engaged in a
program of regional development made it unnecessary to reach the
issue.72 This second contention presented in Sierra Club could have broad
implications. If NEPA requires agencies to plan comprehensively, NIH
might have to look at its activities with a view toward incorporating in
terdependent actions into comprehensive programs. To achieve this goal,
NIH might be forced to adopt a uniform planning approach to all genetic
research activities. Implementation of such a uniform approach would be
consistent with the goals of NEPA: to promote planning and to assure a
harmonic relationship between man and nature.
Several important aspects of the impact statement process were not
discussed by the District of Columbia Circuit in either the SIPI or Sierra
Club decisions. The most important element of the process as applied to
biological research programs is the degree of public participation
required in the agency decisionmaking process. Presumably, the public
should participate to the same extent as in any other major federal
action: the right to comment, access to the statement and data base, and
the right to challenge.73 The idea of public participation in decisions in
volving esoteric research programs that are totally incomprehensible to
the layman may horrify the scientific community. The objections of the
scientific community, however, are misplaced for two reasons: the public
should participate in the social debate over biological research not only as
a matter of democratic principle but also because such debate serves to
sharpen the policy issues involved.74
Imposing the EIS requirement on NIH-funded research requires a spe
cific determination of when in the appropriation and grant process NIH
should prepare the statement. To serve the function of an EIS as a deci
sionmaking document that accompanies a proposal through an agency’s
review process,7576
NIH should prepare the statement while it is consider
ing a grant application. The Supreme Court’s opinion last term in Aber
deen & Rockfish Railroad v. Students Challenging Regulatory Agency
Procedures (SCRAP II)7* indicates, however, that NEPA may not
require NIH to prepare an impact statement until it approves a grant for
funding. The district court in SCRAP II had ruled that the Interstate
72. Id. at 875.
73. See 40C.F.R.§§ 1500.3(a), 1500.7, 1500.9(1975) (Council on Environmental Quality
guidelines for general requirements in agency decisionmaking).
74. See Calvert Cliffs’ Coord. Comm., Inc., v. AEC, 449 F.2d 1109, 1119-20 (D.C. Cir.
1971) (public must participate in decisions involving nuclear fission research).
75. See National Environmental Policy Act of 1969, § 102(2)(C), 42 U.S.C. § 4332(2)(C)
(1970).
76. 422 U.S. 289 (1975).
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Commerce Commission’s hearing on a rate increase proposal submitted
by the railroads constituted an agency review process requiring prepara
tion of an EIS.7778
79
Rejecting the district court’s opinion, Justice White,
writing for the majority, reasoned that the statutory requirement that an
impact statement “accompany the proposal through the agency review
process”“ does not affect the time when the agency must prepare an
EIS.'Q The Court held that the Commission’s hearing on proposed rates
does not amount to a “proposal” for federal action; only the Commis
sion’s formal report issued after the hearing triggers the requirement for
an EIS.80 Adherence to the Court’s rule in SCRAP II would seem to
relieve NIH of the obligation to prepare an EIS until its formal action of
approving a grant and would delay public review of research programs;
mere consideration of an application for a research grant is analogous to
the Interstate Commerce Commission’s review of a rate proposal sub
mitted by the railroads.81
Courts have not yet settled a final procedural question of who phy
sically must prepare the draft and final EIS,82 but all circuit courts that
have considered the problem have concluded that applicants for federal
money may complete “environmental assessments” so long as the ap
propriate federal agency actively reviews the material submitted and

77. Id. at 320.
78. National Environmental Policy Act of 1969, § 102(2), 42 U.S.C. § 4332(2) (1970)
(emphasis added by Court).
79. 422 U.S. at 320.
80. Id. at 320-21.
81. The Court in SCRAP II also indicated that the type of federal action contemplated
will determine the type of impact statement required. See id. at 326-28. See also Conserva
tion Soc'y v. Secretary of Transportation, 508 F.2d 927 (2d Cir. 1974), vacated and re
manded,
U.S—, 96 S. Ct. 19 (1975). In Conservation Society the Second Circuit upheld
the district court’s order requiring preparation of an EIS covering the impact of a super
highway through a three-state corridor where the federal agency involved, the Federal
Highway Administration, had under consideration only a small 20 mile portion of the pro
ject . Id. at 934. Citing the District of Columbia Circuit’s opinion in SIPI, the court found it
appropriate to require an impact statement for the entire project, even though the agency
proposal concerned only one segment of that project. Id. at 935; see Scientists’ Institute
for Public Information v. AEC, 481 F.2d 1079 (D.C. Cir. 1973); notes 49-59 supra and ac
companying text. The Supreme Court remanded that part of the Conservation Society
case for reconsideration in light of SCRAP II and a recent amendment to NEPA__ U.S.
96 S. Ct. 19 (1975); see Pub. L. No. 94-83, 89 Stat. 424 (1975), amending National En
vironmental Policy Act of 1969, § 102, 42 U.S.C. § 433 (1970). On remand, the Second Cir
cuit likely will make the additional finding that a broad EIS is appropriate under the stan
dards set forth in SCRAP II and comply with the new NEPA provision requiring a federal
court to review carefully a detailed impact statement prepared by a state agency to deter
mine whether it satisfies the EIS requirement.
82. The Final Draft Statement Process is not explicitly required by NEPA but generally
is accepted as the means to comply with section 102(2)(C). See 40 C.F.R. § 1500.7(c) (1975)
(Council on Environmental Quality guidelines).
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does not merely “rubber stamp” the applicant evaluation.8384
Under this
procedure, applicants for NIH money could prepare and submit an initial
fact sheet. NIH would evaluate the applicant’s statement, conduct inde
pendent investigations, gather additional facts when necessary, and pre
pare the formal Draft Environmental Impact Statement. The NIH then
should circulate the final draft for comment among other agencies and
the public, whose criticisms and questions during the comment period
should be addressed by NIH. Finally, NIH could include any relevant in
formation brought to its attention during the comment period in its
Final Environmental Impact Statement. Imposing these procedural re
quirements on the NIH decision to fund a particular project also would
aid judicial review of that decision if it is contested.
Of course, not every grant proposal will involve action having a sig
nificant impact on the quality of the human environment; for these, a
negative declaration device supported by reasons, as suggested by the
court in SIPI,** may be appropriate. Filing of a negative declaration in
lieu of an EIS may require NIH to defend its decision in the courts on
that record.

83. See Sierra Club v. Lynn, 502 F.2d 43, 59 (5th Cir. 1974), cert, denied, 421 U.S. 994
(1975); Harlem Valley Transp. Ass’n v. Stafford, 500 F.2d 328, 335 (2d Cir. 1974); Greene
County Planning Bd. v. FPC, 455 F.2d 412, 420 (2d Cir.), cert, denied, 409 U.S. 849 (1972);
c/. Washington Util. & Transp. Comm’n v. FCC, 513 F.2d 1142, 1167 (9th Cir. 1975), cert,
denied, U.S—, 44 U.S.L.W. 3202 (U.S. Oct. 7, 1975) (NEPA does not permit agency to
confine itself to consideration of environmental issues raised by parties, but FCC order not
remanded since NEPA issue raised only on appeal); Scenic Hudson Preservation Confer
ence v. FPC, 354 F.2d 608, 620-22 (2d Cir. 1965), cert, denied, 384 U.S. 941 (1966) (when
considering application for power project, FPC may not act as simple umpire for adversar
ies; to promote public interest, Commission has affirmative duty to inquire into all rele
vant facts). But cf. Aberdeen & Rockfish R.R. v. Students Challenging Regulatory Agency
Procedures (SCRAP II), 422 U.S. 289, 319-21 (1975) (ICC need not prepare environmental
impact statement while reviewing rate increase filed by railroads; no federal action until
ICC issues report after concluding review). The Supreme Court rejected the argument that
the requirement of section 102(2)(C) that an impact statement “accompany the proposal
through existing agency review process” could be read to affect the time when an impact
statement must be prepared. See id. at 320; National Environmental Policy Act of 1969, §
102(2)(C), 42 U.S.C. § 4332(2)(C) (1970). The courts in both Harlem Valley and Greene
County had relied on this argument in holding that impact statements available at agency
hearings were inadequate. See 500 F.2d at 336; 455 F.2d at 421-22. To the extent that
SCRAP II would not require any impact statement at all, it undercuts the authority of
those cases. See 422 U.S. at 321 n.20. Apart from the timing issue, however, the reasoning
of Greene County and its progeny continues as persuasive authority that when in fact an
impact statement is required, the responsible agency must conduct its own affirmative in
quiry and cannot simply rely on submissions of interested parties. See generally Note, En
vironmental Impact Statements—A Duty of Independent Investigation by Federal Agen
cies, 44 U. Colo. L. Rev. 161,168-71(1972).
84. 481 F.2d 1079, 1094-95 (D.C. Cir. 1973); see notes 57-59 supra and accompanying
text.
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Conclusion

The federal government annually expends millions of tax dollars for re
search and development of biological technologies, but the funding
agencies have made few if any efforts to assess the substantial environ
mental effects of these new technologies. Application of the environmen
tal impact statement requirement to NIH funded genetic and biochemi
cal technological research seems consistent with the goals of NEPA and
will force an open evaluation of the adverse effects of such research. One
perplexing issue concerns when NEPA requires the preparation of an
EIS for NIH funded programs.85 Preparation at too early a stage in a re
search program will not be productive and may be unduly burdensome
for the scientists working on the project. On the other hand, preparation
at a point where the technology is ready for general application may be a
mere formality offered only to justify a fait accompli. An adequate solu
tion to the problem of timing will require more specific rules to guide
NIH in determining when to prepare the statement. The approach taken
by the District of Columbia Circuit to the timing of impact statements
for research and development programs represents a reasonable solution
and could be adapted to NIH procedures without untoward effects on im
portant medical research. Where a technology is rapidly taking shape
and will be ready for application within a short time, NIH ought to make
a serious effort to explain, in as great detail as data will permit, the en
vironmental effects of its application.
Undoubtedly, the imposition of the NEPA process upon the existing
grant review procedures will present problems for NIH: adjustments will
have to be made, delays tolerated, and perhaps even a few immediate
benefits foregone. The need for relying on NEPA procedures in this area
is underscored, however, by the alternative of leaving the process
entirely in the hands of the scientific community without public partici
pation or scrutiny. That alternative is unacceptable. Scientists undoubt
edly possess the expertise to create a technology such as in vitro fertiliza
tion, but they are not equipped to assess all the public policy issues atten
dant to that technology. Questions of public policy transcend the legiti
mate professional privacy to which scientists normally are entitled and
require broader discussion to arrive at an acceptable solution.86

85. See generally Note, The Application of Federal Environmental Standards to the
General Revenue Sharing Program: NEPA and Unrestricted Federal Grants, 60 Va. L.
Rev. 114(1974).
86. See Gelpe & Tarlock, The Uses of Scientific Information in Environmental Decision
making, 48 S. Cal. L. Rev. 371, 390 (1974).

MANIPULATING THE GENETIC CODE:
JURISPRUDENTIAL CONUNDRUMS
George P. Smith, n*
Introduction and Overview
Substantial scientific evidence indicates that man’s genetic
inheritance acts as a major influence on his behavior and health.*1
Experts estimate that in the United States one out of every 20 babies
is born with a discernible genetic deficiency;2 of all chronic diseases,
between 20 and 25 per cent are predominantly genetic in origin.3
Patients whose incapacities are known to be genetically determined
occupy at least half of the hospital beds in America.4 Because
modern medicine can alleviate the symptoms of some genetic disease
syndromes through sophisticated treatment, many who are afflicted
with genetic disease and who would not have survived in the past
now survive. Medicine can do little to cure genetic defects,5 however,
and those afflicted with genetic diseases who are kept alive by
modern technology can reproduce and thus may increase the number
of defective genes in the human population’s gene profile.6
The need to develop treatment for individuals with inherited
diseases has prompted much research into techniques for genetic
* Associate Professor, University of Pittsburgh School of Law; B.S. 1961, J.D. 1964, In
diana University; LL.M. 1975, Columbia University. I am indebted to the Kennedy Center
for Bioethics at Georgetown University, Washington, D.C., whose research facilities
greatly assisted me in the preparation of this article. Doris Goldstein, Librarian, was es
pecially helpful. I also wish to acknowledge the helpful criticisms of an earlier draft of this
article made by Professors Charles Frankel and R. Kent Greenawalt of Columbia Univer
sity School of Law and Professor William T. Vukowich of Georgetown University Law
Center.

1. A. Hellegers, Problems of Bioethics: A Report to the Sacred College on the Doctrine
of Faith, at 43 (1974) (unpublished monograph in Kennedy Center for Bioethics Library,
Georgetown University).
2. Gorney, The New Biology and the Future of Man, 15 U.C.L. A.L. Rev. 273,291 (1968).
3. Robinson, Genetics and Society, 1971 Utah L. Rev. 487.
4. A. Hellegers, supra note 1, at 41.
5. See Waltz & Thigpen, Genetic Screening and Counseling: The Legal and Ethical Is
sues, 68 Nw. U.L. Rev. 696, 698 (1973). See also Address by Dr. Moshe Tendler, Jacob
Blauner Memorial Lecture, Genetic Engineering—The Ethical Implications, Columbia
University, Dec. 5, 1974 (science has developed 57 tests to identify specific genetic di
seases in carrier states).
6. See Waltz & Thigpen, supra note 5, at 698. See also Schmeck, Scientists Now Can
Make Human Genetic Maps, N.Y. Times, Sept. 14,1975, at 18, col. 1.
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engineering.7 Under the rubric of the “New Biology,” scientists
currently are investigating and developing many procedures, including
gene deletion, insertion, and surgery, cloning, in vitro or test tube
fertilization, embryo implantation, parthenogenesis, and amnio
centesis.8 Genetic engineering utilizes some of these procedures to
reorganize human genes to produce varied, particular characteristics.9
Genetic engineering to deal with genetic diseases also may rely on
eugenics, the science that deals with the improvement of heredity. A
positive eugenics program seeks to develop superior qualities in man
through the propogation of his superior genes;10 the positive
eugenicist seeks to produce a “new breed” of man with keener and
more creative intelligence.11 A negative eugenics program attempts
only to eliminate genetic weaknesses.12 In application, positive
eugenics programs encourage the fit and proper individuals to
reproduce while negative eugenics programs discourage the less fit and
those with inheritable diseases from procreating.13 Abortion is one
way of implementing a program of negative eugenics after earlier
measures of regulation have failed.14
Although genetic research has expanded in recent years, the
motivating force behind the New Biology has been basic to human
society. Since the time of Plato, people have attempted to improve
the human race,15 and research and experimentation in genetics have
followed this tradition, seeking to relieve or totally alleviate human

7. See Kass, The New Biology: What Price Relieving Man's Estate?, 174 Science 779,
780(1971).
8. See generally Symposium—Reflections on the New Biology, 15 U.C.L.A.L. Rev. 267
(1968).
9. Waltz & Thigpen, supra note 5, at 696. Some researchers maintain that this type of
biomedical engineering is not qualitatively different from toilet training, education, and
moral teaching, asserting that all these acts of social engineering are designed to shape
man in a particular way in present as well as future generations. See Kass, supra note 7, at
779.
10. See Vukowich, The Dawning of the Brave New World—Legal, Ethical and Social Is
sues of Eugenics, 1971 U. III. L.F. 189, 222. See generally Davis, Prospects for Genetic In
tervention in Man, 170 Science 1279 (1970); Hirschhorn, Human Genetics, 224 J.A.M.A.
597(1973).
11. Frankel, The Specter of Eugenics, 57 Commentary 25, 30 (1974).
12. Id.
13. See Smith, Through a Test Tube Darkly: Artificial Insemination and the Law, 67
Mich. L. Rev. 127,147 (1968).
14. See generally Green, Genetic Technology: Law and Policy for the Brave New World,
48 Ind L. J. 559 (1973).
15. See T. Dobzhansky, Mankind Evolving 245 (1962); M. Haller, Eugenics 3
(1963).
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suffering that is genetically determined. These research efforts reflect
the belief that society as a whole would prosper from methods to
make humans more fit because it would be populated by the best
physical specimens who, in turn, would beget superior offspring.16
Some individuals have been motivated to undertake genetic
experiments by the power of possible scientific creation and
manipulation.17 Adolph Hitler directed his nation toward the
achievement of “Master Race” status, not only by attempting to rid
Germany of what he considered negative genetic strains, but also by
promoting a positive program of eugenics, Lebensborn or Fountain of
Life, designed to create a German “super race” through selective
breeding.18 The current quest to manipulate the human genetic code
results from both the traditional desires to increase scientific
knowledge and rid the world of disease and infirmity, and the more
modern objectives to limit or contain population growth and to
provide children to infertile marriage partners that desire a family.
The desire to remake man physically might also be attributed to what
one scholar has termed the modem idea of social and political
revolution.19
Despite the traditional origins of genetic research, genetic
engineering presents serious legal, ethical, and social questions that
remain unanswered. The misapplication of scientific knowledge may
have adverse and sometimes ruinous effects.20 The central problem
posed by cunent efforts to manipulate the genetic code concerns
man’s reaction to self-knowledge about his future. As man begins to
induce and manipulate life, he must also begin to question the limits
of free will and of self-determination.21 As man acquires these
godlike powers, he must endeavor to execute them with a rational
16. See Dobzhansky, Comments on Genetic Evolution, 90 Daedalus 451, 470-73 (1961);
Kass, New Beginnings in Life, in The New Genetics and the Future of Man 18 (M.
Hamilton ed. 1974).
17. Davis, Ethical and Technical Aspects of Genetic Intervention, 285 New Eng. J.
Med 799,800(1971).
18. See Time, Oct. 28, 1974, at 33-36. Phase one of Lebensborn involved a program of
selective sexual intercourse between carefully screened German women and SS men, who
were regarded as racially and politically perfect German men. Once a successful pregnancy
resulted, the prospective mothers were taken to one of twelve special maternity centers
and given both special medical attention and lavish personal care. The second phase of
Lebensborn involved the kidnapping of hundreds of thousands of children from Poland,
Czechoslovakia, Yugoslavia, Norway, and France in order to improve the “breeding stock’’
of the Fatherland. The children were taken to indoctrination centers and then put up for
adoption to racially pure and ideologically trustworthy German families. Id.
19. Frankel, supra note 11, at 33.
20. Address by Dr. Moshe Tendler, supra note 5.
21. A. Hellegers, supra note 1, at 44. See generally Smith, Theological Reflection and
the New Biology, 48 Ind. L.J. 605 (1973).
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purpose and in a spirit of humanism;22 he should seek to minimize
human suffering.23 Genetic engineering that contributes to the social
good should be utilized fully.24
Under this ethical standard, society still must carefully define the
social good. The quality of life that genetic manipulation promises
must be evaluated and weighed against the sanctity of life. Genetic
manipulation provides a perilous opportunity that either may
threaten freedom or may enhance it, depending upon the balance
struck between its use for individual need satisfaction and societal
good.25 Discussion of several possible genetic engineering programs
will highlight the important legal and social choices that society must
confront as these programs become possible to implement.

Implementing

a

Negative Eugenics Program

In seeking to eliminate genetic weaknesses from the society, a
negative eugenics program necessarily requires some process to
determine genetic composition. Genetic screening and counseling
accomplish this objective by identifying carriers of genetic diseases
and advising couples whether reproduction is biologically desirable.26
That screening and counseling may occur at both preconceptual and
postconceptual stages.27 A simple preconceptual screening procedure
consists of withdrawing and analyzing a blood sample to determine if
an individual possesses any recessive traits for a genetic disease.28
Postconceptual screening and counseling procedures are more
medically complicated and also pose more complex legal issues.
AMNIOCENTESIS

A recently developed postconceptual screening procedure, amnio
centesis, has emerged as a principal element of negative eugenic
programming. The procedure consists of inserting a needle through
the abdominal wall of a pregnant woman into the amniotic sac
containing the fetus, withdrawing a sample of the sac fluid, and
22. See K. Vaux, Biomedical Ethics 111 (1974). See generally L. Augenstein. Come
Let Us Play God (1969); R. Dubos, Man Adapting (1965).
23. See Pauling, Foreword to Symposium, supra note 8, at 270.
24. Greenawalt, A Contextual Approach to Disobedience, 70 Colum. L. Rev. 48, 50
(1970).
25. Shinn, Genetic Decisions: A Case Study in Ethical Methods, 52 SOUNDINGS 229, 309
(Fall 1969); see Callahan, Symposium—The Law and the Biological Revolution, 10 COLUM.
J.L. & Soc. Probs. 47,70 (1973).
26. Davis, supra note 17, at 799.
27. Waltz & Thigpen, supra note 5, at 700.
28. Id.
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analyzing it.29 Since the sac contains cells from different parts of the
fetus, analysis of this sample reveals the sex of the fetus and also
whether it will be affected with certain genetic disabilities.30 By
permitting a physician to predict accurately the presence of certain
genetic defects, amniocentesis significantly advances standard genetic
counseling procedures that must rely on probabilities.31
If amniocentesis reveals a genetically defective fetus, the parents
face the difficult choice of whether to abort the fetus. A couple
informed of a genetically defective fetus may decide for religious,
personal, or ethical reasons that they want to guarantee the birth of
the life they created and therefore allow the pregnancy to continue.
Such a choice raises the issue whether the child could bring a tort action
against his parents for wrongful life. Under current law such a claim
likely would fail.32 However, “[i]t seems likely that Roe v. Wade,
coupled with a shift in social attitudes concerning abortion and the
sanctity of life will cause a reversal in the courts’ negative attitude
toward wrongful life suits.”33
Whether a child may bring a wrongful life action against his
parents involves a balancing of several interests. The parents’ attitudes
on the right to life and their declarations of parental love must be
considered, although they may not justify a life of hardship and
physical pain for a malformed child.34 A strong enough social policy
29. Robinson, supra note 3, at 488 n. 24.
30. Id at 488.
31. Id The University of Colorado Medical Center permits amniocentesis only if there
are signs of chromosomal abnormalities, biochemical diseases, or “inborn errors of metab
olism,' or sex-linked recessive conditions such as muscular dystrophy and hemophilia. Id.
Pregnant women over 35 years of age have a one and one-half percent risk of having a
child with abnormal chromosomes. Id. at 489. Down’s syndrome, mongolism, is one of the
most distressing examples of a chromosomal abnormality. Professor Robinson reports:
The 10% of pregnant women who are thirty-five years of age or older are
responsible for the birth of 50% of the children with Down’s syndrome. Roughly
7,000 of these retarded babies are bom each year in the United States and the
majority of them eventually end their days in institutions for the retarded. The
financial cost to our society has been estimated to be several billions of dollars
per year.
Id
32. C/l Pinkney v. Pinkney, 198 So. 2d 52, 54 (Fla. App. 1967) (court refuses to recognize
tort of wrongful life for plaintiff, bastard, against father); Zepeda v. Zepeda, 41 Ill. App.
2d 240, 259, 190 N.E.2d 849, 858 (1963), cert, denied, 379 U.S. 945 (1964) (same). Courts
similarly have rejected a wrongful life action by a genetically defective child against doc
tors or hospitals for failure to inform the parents of genetic defects of which they knew or
should have known. See Gleitman v. Cosgrove, 49 N.J. 22, 28, 227 A.2d 689, 692 (1967);
Steward v. Long Island College Hosp., 296 N.Y.S.2d 41, 46-47 (1968), modified, 35 App.
Div. 2d 531, 313 N.Y.S.2d 502 (1970), affd, 30 N.Y.2d 695, 283 N.E.2d 616, 322 N.Y.S.2d
640 (1972). See generally Note, A Cause of Action for "Wrongful Life", 55 MlNN. L. Rev. 58
(1970); Annot., 22 A.L.R. 3d 1441 (1968).
33. Friedman, Legal Implications of Amniocentesis, 123 U. Pa. L. Rev. 92,155 (1974).
34. Some parents may procreate in order to gratify their own egos; the birth of a child
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may exist to justify the imposition of a parental duty to prevent
defective birth by contraception or abortion and to impose liability
for the failure to do so.35 A court might find alternatively that
parents have a duty to avoid the affirmative act of birth that may
further harm a defective fetus and subject it to a life of suffering
outside the womb.36 The societal interest in healthy offspring may
exist not only to protect the prospective children but also to assure a
more healthy society. Imposing a duty on the parents to abort a
genetically malformed fetus after science identifies the malformation
is consistent with the social ethic that seeks to minimize human
suffering;37 it would achieve the greatest good for society as a whole,
for the prospective parents, and even for the fetus.38
GENETIC SCREENING AND COUNSELING PROGRAMS

Some of those concerned with negative eugenics currently have
emphasized the need for the wide application of traditional screening
procedures to identify the carriers of certain diseases.39 Certain
leaders of Jewish communities, for example, encourage citizens of
their communities to participate in screening to identify carriers of
the Tay Sachs recessive gene, which can cause a fatal debilitating
illness similar to sickle cell anemia.40 Federal legislation permits the
gives them a “second chance” to catch glimpses of themselves through the child and to
live again through the child. See McGrath & McGrath, Why Have a Baby?, N.Y. Times,
May 25,1975, Magazine, at 16, 26.
35. See generally W. Prosser, Handbook of the Law of Torts § 55 (4th ed. 1971);
Fried, The Value of Life, 82 Harv. L. Rev. 1415 (1969).
36. See W. Prosser, supra note 35, at § 56.
37. See Pauling, supra note 8, at 270.
38. Professor Robertson has suggested:
[TJhe strongest claim for not treating the defective newborn is that treatment
seriously harms the infant’s own interests, whatever may be the effect on
others. When maintaining his life involves great physical and psychological
suffering for the patient, a reasonable person might conclude that such a life is
not worth living. Presumably the patient, if fully informed and able to
communicate, would agree.
Robertson, Involuntary Euthanasia of Defective Newborns: A Legal Analysis, 27 Stan. L.
Rev. 213, 252 (1975). See generally Comment, Proposed State Euthanasia Statutes: A
Philosophical and Legal Analysis, 3 Hofstra L. Rev. 115 (1975). One Catholic theologian
has suggested that if a child with a birth defect would be bom without any “potential for
human relationships,” the preservation of his life is futile. See Editorial Opinion and Com
ment, 61 A.B.A.J. 489, 490 (1975) (quoting Father Richard A. McCormick of Georgetown
University). See also Howard, Parents Tell How They Decided to Let Their Child Die,
Wash. Star-News, Dec. 13, 1974, § B, at 1, col. 1 (relating how parents concluded child dy
ing from internal birth defects should not undergo life sustaining surgery).
39. See generally Rivers, Grave New World, Saturday Rev., Apr. 8,1972, at 23,26.
40. Address by Dr. Moshe Tendler, supra note 5. Screening efforts also are being con
ducted in several areas to identify male infants possessing the XYY chromosome pattern,
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use of public funds to establish voluntary, genetic screening and
counseling programs for carriers of sickle cell anemia;41 some state
legislatures have gone further to require genetic screening of school
age children for that trait.42 New York provides for premarital testing
to identify carriers of the same defective gene.43 Genetic screening
programs also may include provisions for counseling.44 Unfortunately,
counseling efforts to date have been sporadic and ineffective.45 If
genetic screening programs are to have any significant impact, more
effective counseling techniques must be devised and implemented.46
Public acceptance of mandatory genetic screening programs should
not be impossible to achieve. Premarital genetic screening would be
an easy addition to state statutes that presently require premarital
testing for maternal rubella titre, blood group, and Rh status.47 One
scholar asserts that statutes requiring genetic screening for the
population at large would be a simple and readily acceptable
extension of present laws requiring vaccinations and chest X-rays for
school children.48 Moreover, societal problems such as population
control, the cost of supporting the handicapped, and the general
welfare of the population favor the trend toward mandatory genetic
the so-called “criminal disposition chromosome.” Proponents of such screening believe
that early identification and medical treatment of individuals born with the XYY chromo
some could prevent the behavioral problems identified with the chromosomal pattern. Op
ponents maintain that the XYY syndrome is a dangerous myth and that the stigma of
being identified as XYY creates a self-fulfilling prophecy. See Culliton, Patients' Rights:
Harvard is Site of Battle over X and Y Chromosomes, 186 SCIENCE 715, 715-16 (1974);
Smith, supra note 13, at 148 n.114.
41. National Sickle Cell Anemia Control Act, 42 U.S.C. §§ 3006 to 3006-5 (Supp. Ill,
1973) .
42. See, e.g., III. Ann. Stat. ch. 122, § 27-8 (Smith-Hurd Supp. 1975) (exception for re
fusal of physical examination on constitutional grounds); Mass. Gen. Laws Ann. ch. 76, §
15A (Supp. 1974) (mandatory only if child susceptible); N.Y. Educ. § 904 (McKinney
Supp. 1974) (exception for refusal based on religious beliefs). See also Va. Code Ann. §§ 32112.20 to 112.23 (Supp. 1975) (voluntary screening program).
Dr. Linus Pauling has suggested that sickle cell anemia carriers be identified by
tattooing the forehead of every carrier. Other recessive genes, such as hemophilia and
phenylketonuria, similarly could be identified. Dr. Pauling wistfully suggests that such
identification would discourage carriers of the same defective gene “from falling in love
with one another,” and presumably, from procreating. See Pauling, supra note 8, at 269.
43. N.Y. Dom. Rel. Law § 13-aa (McKinney Supp. 1974). Other states provide for volun
tary premarital testing for sickle call anemia. See Cal. CIV. Code § 4302 (West Supp.
1974) ; Ga. Code Ann. § 53-216 (1974).
44. See Va. Code Ann. § 32-122.22 (Supp. 1975).
45. Waltz & Thigpen, supra note 5, at 701-02 & nn.28-29.
46. See id. at 701-02 & nn.30-31. Confusion as to the significance of possessing the de
fective gene not only renders screening programs less effective in discouraging repro
duction, but the failure to differentiate between the disease and the trait also increases the
stigmatization to which carriers are subjected. Id.
47. See Frankel, supra note 11, at 29.
48. See id.
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screening.49
Some legal scholars maintain that compulsory genetic screening
programs may be unconstitutional.50 They assert that the taking of a
child’s blood sample would constitute a physical invasion of the body
in violation of the fourth amendment and that a compulsory
counseling program would interfere with the fundamental rights to
marry and procreate;51 these critics also contend that a less intrusive
voluntary program, together with extensive dissemination of edu
cational material, could accomplish the same objectives.52 Although
genetic screening involves a minor intrusion into an individual’s body
and may involve a “search” within the meaning of the fourth
amendment, the search is not unreasonable and prohibited if
executed in a proper manner and justified by a legitimate state
interest.53 Similarly, assuming arguendo that mere screening and
counseling interfere with the right to procreate, such interference
may be justified by a compelling state interest. The state’s interest in
improving the quality of a population’s genetic pool in order to
minimize suffering, to reduce the number of economically dependent
persons, and possibly, to save mankind from extinction arguably
justifies the infringement of individuals’ civil liberties.54
Unfortunately, voluntary programs have little value in achieving the
purposes for which they are structured. People are too preoccupied
with the daily vicissitudes of life to be concerned with prospective
occurrences of genetic possibilities. Therefore, although a voluntary
program concededly is less intrusive, the only way to achieve positive,
enduring results is to implement some form of mandatory genetic
screening program.55
RESTRICTIONS ON MARRIAGE

An even more effective means of preventing the birth of
genetically defective persons is prohibiting marriage between earners
of the same genetic defect. Both constitutional and social objections
have been raised to such a restriction on marriage.56 Existing laws
49. See id.
50. See Waltz & Thigpen, supra note 5, at 712.
51. Id. at 711-12.
52. Id. at 712.
53. Cf. Schmerber v. California, 384 U.S. 757, 772 (1966) (compulsory blood test to de
termine intoxication of automobile driver not unreasonable search).
54. See Vukowich, supra note 10, at 208.
55. See Pauling, supra note 8, at 270-71. See generally Note, Legal Analysis and Popu
lation Control: The Problem of Coercion, 84 Harv. L. Rev. 1856, 1865-75 (1971).
56. See Vukowich, supra note 10, at 215-16.
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prohibiting marriage for eugenic reasons and proposals to restrict
marriage between carriers of the same genetic defect are attacked as
being excessively broad, and the suggestion is made that only
procreation needs to be regulated to ensure both eugenic preservation
and responsible parents.57
Since procreation traditionally is set within the marriage
framework, however, establishing restrictions on marriage is the most
practical mechanism for implementing a negative eugenics program.
Moreover, married couples prohibited from procreation nonetheless
might have children accidentally or intentionally.58 Whether a state’s
pursuit of the public’s health and welfare would justify an
abridgement of the fundamental right of marriage between carriers of
the same genetic defect is doubtful. Such restrictions also might well
prove ineffective in the contemporary atmosphere that is increasingly
tolerant of free love and common law marriage. Thus, it is unlikely
that restrictions on marriage would prove to be an acceptable method
of eugenic control.
RESTRICTIONS ON REPRODUCTION

Modern cases support the proposition that marital and procreative
decisions fall within a constitutionally protected zone of privacy.59
As long ago as 1941 the Supreme Court declared that man possesses
the basic civil right to have offspring;60 more recently, the Court has
held that the choice of whether to give birth is within a
constitutionally protected zone of privacy.61 These broad pro
nouncements do not force the conclusion, however, that all
restrictions on reproduction are per se unconstitutional. If a state
may prevent a person from marrying more than one person at a time,
should it not have the same power to prevent a person from having
57 Id. at 216.
58. Id.
59. See, eg., Eisenstadt v. Baird, 405 U.S. 438, 452-55 (1972) (forbidding, on morality
grounds, sale or gift of contraceptives to unmarried persons conflicts with fundamental
constitutional rights); Loving v. Virginia, 388 U.S. 1, 12 (1967) (state may not infringe
freedom to marry person of another race); Griswold v. Connecticut, 381 U.S. 479, 481-86
(1965) (statute forbidding use of contraceptives violates constitutionally protected right
of marital privacy).
60. Skinner v. Oklahoma, 316 U.S. 535, 541 (1941). Concurring in Griswold v. Connecti
cut, Justice Goldberg commented that a compulsory birth control law unjustifiably would
abridge the constitutional right of marital privacy. 381 U.S. 479, 497 (1965) (Goldberg, J.,
with Warren, C.J., & Brennan, J., concurring).
61. See Roe v. Wade, 410 U.S. 113, 153 (1973). See generally Altman, Doctor Guilty in
Death of Fetus in Abortion, N.Y. Times, Feb. 16, 1975, § 1, at 1, col. 3; Kifner, Doctor Dis
putes Abortion Method, N.Y. Times, Feb. 1, 1975, § C, at 5, col. 6; Reinhold, Abortion
Trial's Crucial Issues: When Does Life Begin?, N.Y. Times, Jan. 12, 1975, at 34, col. 1.
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more than one or two children?62 The right to procreate may not
include a right to breed without some restrictions.6 3 Societal interests
may be sufficiently powerful to justify at least some regulation for
limitations on reproduction.64
Some legal precedents do uphold the constitutionality of eugenic
sterilization. In Buck v. Bell65 the Supreme Court upheld a Virginia
statute providing for sterilization of inmates committed to state
supported institutions who were found to have a hereditary form of
insanity or imbecility.66 Nearly half the states now have some form
of compulsory sterilization legislation,67 and courts typically uphold
such statutes.68
The extension of Buck v. Bell to sterilization of carriers of
recessive defective genes cannot be accomplished without difficulty.
Since its decision in that case, the Court increasingly has recognized
the right to marry and have children as a fundamental right.69
Existence of this right requires a state to show a compelling interest
62. See Golding & Golding, Ethical and Value Issues in Population Limitation and Dis
tribution in the United States, 24 Vand. L. Rev. 495, 511 (1971).
63. Id.
64. See id. at 512. Golding and Golding conclude, however, that the unrestricted free
dom to procreate should be abridged only for a “good of momentous order.” Id.
65. 274 U.S. 200 (1927).
66. Id. at 207. Justice Holmes, speaking for the Court, stated:
We have seen more than once that the public welfare may call upon the best
citizens for their Eves. It would be strange if it could not call on those who
already sap the strength of the State for these lesser sacrifices, often not felt to
be such by those concerned, in order to prevent our being swamped with
incompetence. It is better for all the world, if instead of waiting to execute
degenerate offspring for crime, or to let them starve for their imbecility, society
can prevent those who are manifestly unfit from continuing their kind.
Id.
67. Kindregan, State Power Over Human Fertility and Individual Liberty, 23 HASTINGS
L.J. 1401, 1407 (1972); Paul, State Eugenic Sterilization History: A Brief Overview, in
Eugenic Sterilization 25,27 (J. Robitscher, ed. 1973). Virginia’s legislation in this area is
typical:
Whenever the director of a hospital shall be of the opinion that a patient in such
state hospital is afflicted with any form of hereditary mental illness or with
mental deficiency and it is in the best interest of such patient and society that
such patient should be sexually sterilized, the director is hereby authorized and
directed to proceed....
Va. Code Ann. § 37.1-171.1 (Supp. 1975). It has been estimated that over 70,000 people
have been sterilized under statutes similar to Virginia’s. See Statistics from Human
Betterment Ass'n of America, Summary of U.S. Sterilization Laws 2 (1958). See
generally Greenawalt, Criminal Law and Population Control, 24 Vand. L. Rev. 465, 475
(1971); Vukowich, supra note 10, at 214-20.
68. See Oregon v. Cook, 9 Ore. App. 224, 230, 495 P.2d 768, 771-72 (1972) (equal
protection challenge based on indigency rejected); In re Caritt, 182 Neb. 712, 721, 157
N.W.2d 171,178 (1968), appeal dismissed, 396 U.S. 996(1970) (same).
69. See notes 59-61 supra and accompanying text.
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to justify the abridgement of this right.70 Several factors seem to
indicate that the state interest is not as compelling with regard to
sterilization of carriers of defective genes as it is with regard to
mental incompetents. A mental incompetent may well be unable to
be an adequate parent, and the burden of care therefore would fall
upon the state.71 Moreover, the sterilization of mental incompetents
in institutions can be said to benefit them directly in that it
“enable[s] those who otherwise must be kept confined to be
returned to the world .... ”72 The Court seemed to have assumed in
Buck v. Bell, however, that there is a strong likelihood that the child
would in fact inherit the defect;73 the child of a two heterozygous
individuals has only a one in four chance of exhibiting that defective
trait.74
The distinguishing features of Buck v. Bell do not indicate that the
state cannot offer any compelling justifications to warrant mandatory
restriction on reproduction. Such justification can be found in
society’s interest in the reduction of human suffering, in safeguarding
the health and welfare of its citizens, in the allocation of economic
resources, and in population control.75 In Buck v. Bell Justice Holmes
stressed that “it would be better for all the world ... if society can
prevent those who are manifestly unfit from continuing their kind.”76
Perhaps world conditions have become so complex and resources so
valuable that society now has a compelling interest in restricting
reproduction by those, who although not “manifestly unfit”
themselves, perpetuate human suffering by giving birth to genetically
defective offspring.
THE New Biology and a Program for Positive Eugenics
ARTIFICIAL INSEMINATION

Artificial insemination, referred to as AID or heterologous
insemination, is the process of inseminating a woman with the sperm
70. See Shapiro v. Thompson, 394 U.S. 618, 638 (1969).
71. See Oregon v. Cook, 9 Ore. App. 224, 230, 495 P.2d 768, 771-72 (1972).
72. Buck v. Bell, 274 U.S. 200, 208 (1927). The Court’s rationale acquires additional
significance because it became the basis for distinguishing Buck v. Bell in Skinner v.
Oklahoma, where the Supreme Court invalidated a statute providing for the sterilization
of habitual criminals; the Court in Skinner concluded the statute violated the fourteenth
amendment’s equal protection clause. See 316 U.S. 535, 542 (1941).
73. The statute challenged in Buck required only that experience demonstrate heredity
plays an important role in the transmission of the mental defect. See 274 U.S. at 206. The
inmate involved, however, was the daughter of a feeble minded child. Id. at 205.
74. See Waltz & Thigpen, supra note 5, at 721 & n.131.
75. See Vukowich, supra note 10, at 208.
76. 274 U.S. at 207.
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of a donor. Although AID was developed to provide a child to a
married couple that could not reproduce due to a physical
impediment of the husband, the method today has a new vitality and
purpose as a technique for implementing a program of positive
eugenics.77 Sperm banks have been established to maintain semen
from “distinguished” persons even beyond their lifetime.78 Positive
eugenicists advocate superior sperm banks to develop the population
to a position of genetic strength and to assure the survival of the
human race in the event of an insufficient number of acceptable male
members to allow normal reproduction.79 The ultimate goal of
positive eugenics is to assure eutelegenesis, mass insemination with
superior sperm.80 This suggestion for use of AID practices to
implement a program of positive eugenics should encounter little
resistance because these practices infringe upon individual rights only
minimally, neither restricting nor prohibiting marriage or repro
duction.81
In Vitro FERTILIZATION AND EMBRYO IMPLANTS
In 1974 Dr. Douglas Bevis of Leeds University announced that out
of approximately thirty attempts to conceive human embryos in
vitro, or in test tubes, and then implant them in utero, or into the
wombs of women, he had achieved three successful implants that
resulted in the birth of three babies.82 The three mothers had been
infertile because of diseased, blocked, or missing Fallopian tubes. Dr.
Bevis had removed ova from each woman, fertilized the ova in test
tubes with sperm taken from the women’s respective husbands, and
then implanted the fertilized eggs into the women’s wombs.83 Dr.
77. See generally Smith, supra note 13, at 148.
78. See id. at 145, 146. The student newspaper at Columbia University recently ad
vertised for sperm donors, who would be paid for their semen “for artificial insemination
for couples who cannot have children due to male infertility.” The Columbia Daily
Spectator, Oct. 28,1974, at 5, col. 4.
79. See Smith, supra note 13, at 146-47.
80. Id. at 147.
81. See Vukowich, supra note 10, at 230-31.
82. See Rorvik, The Embryo Sweepstakes, N.Y. Times, Sept. 15, 1974, Magazine, at 17.
See generally George, Life in the Lab, National Observer, July 7, 1973, at 1, col. 1. At the
time Dr. Bevis made the announcement, the babies ranged in age from 12 to 18 months.
Rorvik, supra at 17. See also Revillard, Legal Aspects of Artificial Insemination and
Embryo Transfer in French Domestic Law, 23 Int lComp. L.Q. 383 (1974).
83. See Rorvik, supra note 82, at 17. To obtain eggs from a female, researchers insert a
laparscope near or through a woman’s umbilicus into her peritoneal cavity to obtain a
direct view of the ovaries. A suction device is employed to pull selected ova from follicles
on the ovarian surface. Various hormones are used to regularize the menstrual cycle to
ensure that the egg is at the proper stage of maturation when withdrawn, and then the egg
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Bevis’s announcement has been subject to considerable doubt because
he was unwilling to document his research fully.84
Some scholars credit Dr. Landrum Shettles, formerly of Columbia
University, as the first scientist to achieve test tube fertilization of
human eggs in 1953.85 Dr. Shettles also claims to have achieved an
embryo implant in 1963, but it was not allowed to mature.86 In
1973 he attempted another embryo implant following in vitro
fertilization, but his superior terminated the experiment before
implantation, asserting that further work should be performed with
lower primates “to establish whether the number of malformations is
acceptable;”87 his superior also raised the ethical question of who
would obtain permission for the fetus to be part of the experiment.88
As a consequence of the unauthorized termination of Dr. Shettles’s
1973 experiment, the prospective parents filed a $1.5 million lawsuit
against Dr. Shettles’s superior, claiming the procedures were
terminated without their consent. The prospective mother stated:
I can’t see why some people believe a baby conceived in this
fashion isn’t as sacred as a baby conceived in the normal
fashion. There’s even more care, more desire, more intent
involved here—because so much time, energy, skill and
emotion had to be invested in its conception.89

Whatever the success of these experiments in the past, in vitro
fertilization and embryo transplants in humans probably will be fully
documented scientific achievements in a few years.90 For a variety of
is exposed to sperm in a test tube. Fertilization normally is achieved within 12 hours, with
cleavage into two cells evident within 38 hours. By the end of the fifth day, an embryo
reaches the blastocyst stage having 64 or more cells. To avoid rejection of the embryo by
the uterus, both the uterus and the embryo must be in a biochemical synchronization that
often is difficult to achieve. The embryo may be introduced into the womb surgically
through the walls of the uterus or nonsurgically by use of a catheter that is passed through
the vagina and cervical canal into the uppermost part of the uterus. See id. at 54-56.
84. Id.
85. Id. at 50, 54. But see Smith, supra note 13, at 127 (Dr. John Rock of Harvard
fertilized human ova in the laboratory in 1944).
86. See Rorvik, supra note 82, at 56-59.
87. Id. at 59.
88. Id.
89. Id.
90. Cattle embryo transfer techniques already have resulted in the birth of calves. See
Brody, Embryo Transfer Aids Cattle Breeding, N.Y. Times, Sept. 15, 1974, § L, at 40, col.
4 Researchers are now attempting to refine and perfect these techniques to achieve more
efficient breeding methods. If the techniques are perfected, one cow could “mother,”
genetically speaking, hundreds of calves. See id. The cost of the transfer operation at
present prohibits mass application of these techniques. See id.
Cattle embryo transfer techniques begin with stimulating a genetically superior cow
with certain hormones so that it will superovulate or produce a greater quantity of eggs in
an estrous cycle than it normally would. See id. After the cow is inseminated with prize
bull semen, its uterus is “washed” to collect the fertilized eggs. A healthy appearing
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reasons, women might rely on these techniques to have a child. If a
woman is infertile due to a blocked or missing Fallopian tube, an
ovum could be taken from one of her ovaries, fertilized in a test
tube with her husband’s sperm, and implanted in her uterus. If a
woman cannot produce normal egg cells, a donor’s egg, already
fertilized by the husband’s sperm through artificial insemination or
fertilized in vitro with the husband’s sperm, could be implanted into
her uterus.91 A woman who cannot carry a baby to term because of
a physical disability could enter into a contract with a surrogate or
host mother to do so,92 and an egg fertilized either in vitro or in vivo
could be implanted into the host mother. A career woman, such as a
professional athlete, who has no physical disability also may seek the
services of a surrogate mother if she does not wish to miss valuable
time from her professional interests to carry a baby for the full
term.93
Married couples also may benefit from successful implantation of
in vitro fertilization techniques. A number of embryos could be
developed from a couple’s best available ova and sperm cells, and the
couple then could select one embryo for implantation.94 Successful in
vitro fertilization also may lead to the development of in vitro
gestation, enabling a fetus to develop to term completely outside the
womb.95 These two examples would foster a married couple’s wish to
have a child that is as much genetically their own as is possible
physically as a substitute for adopting a child. Married couples also
could rely on in vitro fertilization techniques to have a child that is
not genetically their own. An unmarried person desiring a child also
might wish to utilize these methods. Since an unmarried individual
would need a donor’s egg or sperm in the procedure, such a program
could introduce positive eugenic concepts to create children with a
stronger genetic heritage. As in the case of AID programs, the
incorporation of positive eugenic concepts would infringe individual
rights minimally because they neither restrict nor prohibit marriage or
reproduction as eugenic programs generally do.
fertilized egg, identified by microscopic equipment, is removed from the washing liquid
and transferred to the uterus of an ordinary cow. This cow, in turn, acts as a surrogate
mother, nourishing the embryo until birth. The transfer of the fertilized eggs frees the
original, genetically superior cow from nine months of pregnancy and permits it to be
superovulated rather soon again. The technique thus greatly multiplies the opportunities
for the birth of high quality offspring. See id.
91. See Gaylin, We Have the Awful Knowledge to Make Exact Copies of Human
Beings, N.Y. Times, Mar. 5,1972, Magazine, at 11, 48; Rorvik, supra note 82, at 50.
92. See Gaylin, supra note 91, at 48; cf. Rorvik, supra note 82, at 50 (eggs from one cow
can be implanted in womb of another).
93. Gaylin, supra note 91, at 48.
94. Id.
95. Id.
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ASEXUAL REPRODUCTION: CLONING AND PARTHENOGENESIS

The word cloning, which derives from a Greek root meaning
cutting, is generally defined as asexual propagation96 and is a
common practice to develop new varieties of plants.97 In 1966 a
team of Oxford University biologists, headed by Dr. John Gurdon,
announced that they had grown seven frogs from the intestinal cells
of tadpoles.98 What had been routine in the garden now existed for
one group of animals: a new organism produced from a single
parent.99
Several steps would be required to clone a human. First, the
nucleus of a donor’s egg cell would be destroyed. A nucleus from any
convenient cell of the person to be cloned would be inserted into the
enucleated egg by microsurgical techniques not yet fully developed.
The new cell, placed in a nutrient medium, would begin to divide and
embryo implantation would follow in approximately four to six
days.100 The cloned individual would be the identical twin of the
96. D. Rorvik, Brave New Baby 109 (1971).
97. See G. Taylor, The Biological Time Bomb 23-25 (1968); Kuhn, The Prospect of
Carbon Copy Humans, 60 Christianity Today No. 14, at 11 (Apr. 9,1971).
98. See G. Leach, The Biocrats 94 (1970).
99. Id, Professor James Watson, who pioneered in genetic research and who discovered
DNA, has observed:
A clone is the aggregate of the asexually produced pregnancy of a single cell;
for example, all the descendants of a single bacteria present as a colony upon a
petri dish. The genetic identicalness of all members of a clone arises from the
fact that the normal process of cell division, termed mitosis, produces two
daughter cells with identical chromosomal complements. The nuclei of the cells
found in the frog’s intestine are thus identical to those which could be found in
its liver or brain. In contrast, the cell division process, termed meiosis, which
generates the sex cells, reduces the chromosome number in half. Only one of
each pair of homologous chromosomes enters a sperm or egg. Moreover, a
completely random event determines whether the given chromosome is of male
or of female origin. Consequently, no two eggs (or sperm) arising in a given
individual are ever genetically equivalent. No two sexually produced frogs,
having the same two parents, thus will be identical unless they arise by the rare
splitting of an already divided fertilized egg into two daughter cells, each of
which goes on to develop into a complete embryo. This is the process by which
identical human twins are produced. In contrast, all the members of a clone
produced by mitosis will be identical, except for the occasional mutant cell
resulting from rarely occurring somatic gene mutations ... it is now routinely
possible to produce mature plants starting from highly specialized somatic cells
of diploid chromosome number ... it is highly likely that the embryological
development of most higher animals, including man, involves the creation of
countless numbers of totipotent somatic nuclei each capable of serving as the
complete genetic material for a new organism. This means that, theoretically,
all forms of higher animal life may in effect be capable of clonal reproduction.
J. Watson, Potential Consequences of Experimentation with Human Eggs, Jan. 28, 1971
(Paper 1, 3, 4, Harv. Univ. Biological Labs).
100. See D. Rorvik, supra note 96, at 114, Lederberg, Experimental Genetics and
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person who contributed the body cell.101 Significantly, the
establishment of banks of tissue cultures would permit the
production of genetic copies of deceased persons through cloning.
Parthenogenesis, commonly referred to as virgin birth, is another
form of asexual reproduction.102 The French-American biologist,
Jacques Loeb, achieved parthenogenesis in sea urchins in 1899.103
More recently, scientists have reported laboratory parthenogenic
experiments for frogs and mice.104 If this process is perfected for
humans, a woman one day may produce the necessary egg cell for
conception, jolt the egg by pulling an electric switch or administering
a necessary drug, thereby enabling it to split, and then have it
Human Evolution, 100 Am. Natural 519, 526-29 (1966); Watson, Moving Toward the
Clonal Man, Atlantic 50, 50-51 (May 1971). See generally Louisell, Biology, Law and Rea
son: Man as Self-Creator, 16 Am. J. Jurisprudence 1, 3 (1971); Note, Asexual Reproduc
tion and Genetic Engineering: A Constitutional Assessment of the Technology of Cloning,
47 S. Cal. L. Rev. 476 ( 1974). Cloning could be a useful technique in many situations. If a
husband and wife carry a debilitating recessive genetic disease and are unwilling to risk,
through normal procreative processes, the birth of a child who in turn might carry their
disease, cloning is a viable alternative for them. If the husband is opposed to adoption and
the wife has a strong, natural desire to bear her own child, a clone of either the husband or
the wife could be developed. J. Katz, Experimentation With Human Beings 977 ( 1972).
A couple who loses their only child and is incapable of having another could rely on cloning
techniques to produce a duplicate of their lost child: one of the child’s cells could be cloned
and implanted in its mother’s or a substitute womb for the nine month term of gestation.
Gaylin, supra note 91, at 48.See also G. Leach,supra note 98, at 96.
One author has gone so far as to suggest that a government might be forced into a pro
gram of state controlled cloning in order to compete with a despotic enemy using cloning to
produce more rugged soldiers, more brilliant scientists, and more skilled workmen. G.
Taylor, supra note 97, at 26. But see G. Leach, supra note 98, at 94-95 (criticizing
Taylor’s suggestion as unrealistic). See generally Fletcher, Ethical Aspects of Genetic
Controls, 285 N. Eng. J. Med. 776 ( 1971 ).
101. See D. Rorvik, supra note 96, at 109. Because women could contribute body cells
as easily as men, every offspring could be a cloned female. The same woman could donate
the egg cell, contribute the body-cell nucleus, and carry the baby to term, achieving a
monopolization of the entire reproductive process. See id. at 114.
102. See G. Taylor, supra note 97, at 29. When human eggs are formed they receive
from the parent cells only a half complement of chromosomes, which are the structures
carrying the genetic message; the same occurs when sperm are manufactured. Conse
quently, when egg and sperm fuse, the full complement of chromosomes then is present.
Offspring thus receive genetic instructions from both parents. When eggs develop, in con
trast, they have only half the normal number of chromosomes. In complex organisms, this
condition often is sufficient to abort development of the embryo. Egg cells may be stimu
lated into doubling themselves, without sperm fertilization, however, by jolting them with
chemicals or even by pricking them with a pin. The offspring formed is not genetically
identical to its mother because the unfertilized sex cell is haploid. A cloned cell, which re
sults from a body cell and not a germ cell, suffers no such handicap. The problem of how to
nurture a cloned cell, or the artificially launched egg, soon may be resolved completely as a
consequence of new techniques in artificial ovulation. See id. at 30-32.
103. See id. at 30.
104. See D. Rorvik, supra note 96, at 95 (mice); G. Taylor, supra note 97, at 29 ( frogs).
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implanted in her womb for gestation and ultimate birth, all without
physical contact with man sexually or with his sperm artificially.105
Not enough is known, either technically or ethically, about human
cloning or parthenogenesis to allow dogmatizing concerning whether
it should or should not be undertaken.106 Present standards of
medical ethics require that a researcher be reasonably confident about
the outcome of his research, that he undertake research for
reasonably humanitarian purposes, and that he obtain the informed
consent of the research subjects.107 These factors do not force the
conclusion that cloning is or is not proper. If the rate of pollution of
the human gene pool continues to increase through uncontrolled
sexual reproduction, however, efforts to produce healthier people
may be required to compensate for the spread of various genetic
diseases.108 In that event, one could make a strong ethical argument
to justify cloning of healthy individuals on the ground that it could
achieve the greatest good for the greatest number.109
Legislation that embodies positive eugenics concepts by permitting
only individuals with superior genetic endowments to clone raises a
serious constitutional issue. Such a statute would require safeguards
against the large scale cloning of particular types of individuals. To
do otherwise would decrease the genetic variation that is so vitally
necessary to natural selection110 and would even threaten man with
his own eventual extinction.111 By discriminating between those with
superior genetic traits and all others, however, legislation of this
nature would be subject to equal protection challenges. Under
standard equal protection analysis, if a court determined that the
statute affected a fundamental right, the state would need to show
that the legislation served a compelling state interest.112 The right to
procreate is a fundamental right,113 but the denial of cloning
methods to individuals who are capable of reproducing in the normal
manner may not be a sufficient infringement of this fundamental
right to trigger the compelling interest requirement.114 If it were not
105. See D. Rorvik,supra note 96, at 94.
106. See Lederberg, Genetic Engineering or the Amelioration of Genetic Defect, 34
Pharos 9,12 (1971).
107. See id. at 12.
108. Fletcher, supra note 100, at 779. Gene therapy, or the cure of hereditary diseases
by transplanting negative, defective genes with stronger ones, appears to be “far in the
future.’’ McElheny, Gene Transplant is Still Remote, N.Y. Times, May 16, 1975, at 74, col.
5 (quoting Dr. John Morrow of the Carnegie Institution).
109. Fletcher,supra note 100, at 779.
110. Note, supra note 100, at 560.
111. Id. at 561.
112. Id. at 550, 556.
113. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
114. See Note,supra note 100, at 550-52.
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such an infringement, the state would be required only to show a
rational relation between the legislation and a legitimate state
interest.115 A court might determine that the state’s interest in the
propagation of superior traits is constitutionally impermissible
because it violates the Constitution’s nobility clause or the thirteenth
amendment’s prohibition of involuntary servitude.116 If a court
determined that the state has a legitimate interest in the propagation
of superior traits, it probably would find that the legislation is
rationally related to that purpose.
Persons who carry recessive debilitating traits might succeed in
claiming that permitting only genetically superior people to clone
infringes their right to procreate; that claim would trigger strict
judicial scrutiny of the cloning law, requiring the state to show a
compelling interest.117 Under that scrutiny, at least two attacks on
the statute could be made in addition to challenging the state’s
purpose as constitutionally impermissible. It is doubtful whether
scientific evidence can provide a rational basis for a classification of
individuals having superior genetic traits.118 Moreover, the state may
be able to achieve its objective through a less intrusive program: its
interest in the propagation of superior traits through a positive
eugenics program is probably less compelling than its interest in the
diminution of inferior traits through a negative eugenics program.119
THE Legal Response

The social and legal complexities of biomedical research raise issues
that must be resolved. Courts cannot refuse to confront these issues
or the law may become immobilized or estranged from science.120 To
deal adequately with these issues, courts must educate themselves in
115. Id. at 556; see Shapiro v. Thompson, 394 U.S. 618, 638 & n.20 (1969).
116. See Skinner v. Oklahoma, 316 U.S. 535, 581-82 (1942); U.S. Const, art. I, § 9, cl. 8;
id. amend. XIII.
117. See Skinner v. Oklahoma, 316 U.S. 535, 556 (1942).
118. See id. at 579.
119. See Vukowich, supra note 10, at 222. If the challenged legislation incorporated
negative, rather than positive, eugenic concepts so that it only restricted carriers of reces
sive debilitating defects from cloning, the constitutional problems would be minimized.
The legitimacy of the state interest could not be challenged on the ground that it creates
an elite group and therefore violates the nobility clause. See Note, supra note 100, at 58182. A court readily could find that the statute is rationally related to a legitimate state in
terest diminishing the propagation of inferior traits. Scientific evidence more readily can
provide a rational basis for the classification of those carrying debilitating defects than for
those possessing superior genetic traits. See Vukowich, supra at 198-201. Whether the
state’s interest in a negative eugenics program is sufficiently compelling to sustain the
statute under the strict scrutiny test, however, is uncertain. See id. at 208.
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the research being conducted and its potential applications; their
failure to develop this knowledge fully will result in a chaotic
patchwork of decisions, each based on a consideration of only a
limited aspect of a particular biomedical technique. Legislative
consideration of these issues should begin soon to give courts
guidance.120
121 Legislation dealing with specific techniques that remain
largely unexplored, such as in vitro fertilization and cloning, is
premature because the available options are unknown.122 As scientific
knowledge of these techniques expands, however, the states can be
expected to draft appropriate legislation to protect the health, safety,
and welfare of their citizens.123 The role of the federal government at
this stage will be limited to using its taxing and spending powers to
condition the grant of federal monies on incorporation of minimum
technological standards into state statutes.124
A review of the judicial and legislative treatment of family law
issues arising from use of artificial insemination (AID) will help
illustrate the type of challenges that will confront the more exotic
methods of reproduction and will suggest the appropriate legal
response; in vitro fertilization and embryo implantation raise few
issues of family law that AID has not raised already.125 Until
recently, the law treated a child born by AID as the child only of its
mother, not that of the mother’s husband or putative father.126127
In
Gursky v. Gursky,121 for example, a New York trial court held that
even though a husband consents to his wife’s use of AID the child is
120. See Louisell, supra note 100, at 3.
121. See Tunney & Levine, Genetic Engineering, Saturday Rev., Aug. 5, 1972, at 2428 Senator Tunney lists several considerations necessary to effective legislative action:
whether a technique or technology assists individual needs or should be designed for a
greater societal good; whether there is a real difference between social genetic engineering
and individual gene therapy; how the words normal, abnormal, health, disease, and im
provement should be defined; whether research for genetic improvement should be of a
continuous nature or should be confined to a single generation; and to what degree genetic
engineering would affect the diversity among men. Id. at 24-26. See also Gaylin, Sym
posium—The Law and the Biological Revolution, 10 Colum. J.L. & SOC. PROBS. 47, 48
11973) (in attempt to anticipate possible legal problems, law students at Columbia Univer
sity have developed a Surrogate Mothers Act, Uniform Human Gamete Storage Act, Uni
form Controlled Fertilization Act, and General Utilization of Tissue Statute).
122. Grad, New Beginnings in Life—A Lawyer's Response in The New Genetics and
the Future OF Man 75-76 (M. Hamilton ed. 1972); Grad, Legislative Responses to the
New Biology: Limits and Possibilities, 15 U.C.L.A.L. Rev. 480, 485 (1968).
123. See Grad, Legislative Responses, supra note 122, at 485.
124. See id. at 485-86.
125. Id. at 501; see Smith, supra note 13, at 134-42 (discussion of AID and adultery, ille
gitimacy, and inheritance).
126. Smith,supra note 13, at 134-45.
127. 39 Misc. 2d 1083, 242 N.Y.S.2d 406 (Sup. Ct. 1963).
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illegitimate.128 In People v. Sorenson129 the California Supreme
Court rejected the approach of Gursky and held that a husband who
consents to his wife’s use of AID cannot disclaim his lawful
fatherhood of the child for the purposes of child support.130 The
court construed the penal nonsupport statute to incorporate liability
for a consenting father of the AID child, finding a genetic
relationship unnecessary to establish the required father-child
relationship.131
Since the Sorenson decision, several states have passed legislation
legitimizing the offspring of AID when the husband consents to the
procedure.132 These developments indicate that courts no longer
equate AID with adultery, and they may signal the public’s
willingness to sanction more startling genetic developments.133
Those who oppose legitimization of the newer reproductive
methods might make two interesting sociological objections: that
separation of sexual love from procreation leads to depersonalization
of the marriage bond, and that the biological family unit is the one
most likely to provide the proper motivation for child rearing.134 The
first argument does not distinguish the newer methods of
reproduction from AID since they all separate sexual love from
procreation. This threat has not stopped legislatures and courts from
sanctioning AID procedures. The second argument, which raises the
importance of maintaining genetic continuity in the lineage of the
family,135 does separate AID from the newer methods of
reproduction since these methods do present a possibility of genetic
discontinuity.
The child resulting from AID can be the genetic child of the
mother but not that of the father. The newer methods of
reproduction, in vitro fertilization, embryo implantation, cloning, and
128. Id. at 1088-89, 242 N.Y.S.2d at 411-12 (although consent does not vitiate wife’s
adulterous act, husband Hable for support on imphed contract or equitable estoppel
grounds).
129. 68 Cal. 2d 280, 437 P.2d 495, 66 Cal. Rptr. 7 (1968).
130. Id. at 283-84, 437 P.2d at 498, 66 Cal. Rptr. at 10. The court expressly left the issue
of legitimacy unanswered, however, suggesting it should be dealt with by the legislature.
Id. at 284, 437 P.2d at 501, 66 Cal. Rptr. at 13. See also Smith, Artificial Insemination—No
Longer a Quagmire, 3 Fam. L.Q. 1, 1-2 (1969); Smith, For Unto Us a Child is Bom—Legal
ly, 56A.B.A.J. 143, 144(1970).
131. 68 Cal. 2d at 284, 437 P.2d at 498-99, 66 Cal. Rptr. at 10-11.
132. See, e.g., Cal. Civ. Code § 216 (West Supp. 1975); Ga. Code Ann. § 74-101.1
(1973); Kan. Stat. Ann. § 23-129 (1974); N.C. Gen. Stat. § 49A-1 (Supp. 1975); N.Y.
Dom. Rel. Law § 73 (McKinney Supp. 1975); Okla. Stat. Ann. tit. 10, § 552 (Supp. 1975).
See also Ark. Stat. Ann. §61-14 1(c) (1971) (AID child is intestate taker of husband).
133. See Grad, Legislative Responses, supra note 122, at 490.
134. See Note, supra note 100, at 502-03.
135. See id.
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parthenogenesis, all could be used to create children who also are the
genetic children of one of the parents but not the other. Perfection
of in vitro fertilization and embryo implants also will allow the birth
of a child who is neither the genetic child of the woman who bore
him nor that of her husband; the ovum and sperm of donors can
create an embryo that is later implanted in another woman.136
Cloning of persons outside of the marriage partners and developing a
donor’s ovum parthenogenetically would result in similar genetic
discontinuity.
To the extent that newer reproductive techniques do not differ
significantly from AID, family law should treat the two similarly;
these techniques eventually will allow a more significant departure
from the traditional family concept, however, and the law should be
ready to respond to new legal problems.137 Statutory legitimization
of children born as a consequence of artificial insemination, in vitro
fertilization, ovum or embryo implantation, cloning, or partheno
genesis would resolve the basic family law problems that the New
Biology will create.138 Such legislation would bring a radical new
dimension into the concept of the traditional family. One reason for
society to approve such a change in the concept of marriage will be
to allow a couple who for physical or professional reasons cannot
have children without artificial or scientific manipulation to bless
their marriage with children. To protect the interests of the child,
legislation that permits marriage partners to use these techniques
following a full and knowing consent provide further that the
resulting child is the legitimate child of the consenting marriage
partners.139 “Little else would be needed to establish firmly the
mutual responsibilities of the husband, wife, and child, to each other,
both with respect to duties of support and the right to inherit.”140
The reasons for allowing a married couple to give birth to a child
by artificial insemination, in vitro fertilization, or ovum transplants
do not apply when an unmarried women seeks to have a child; the
unmarried woman cannot assure her child a typical family
environment.141 If this argument is convincing, legislation prohibiting
physicians from performing these procedures for the unmarried
136. Grad,Legislative Responses, supra note 122, at 502.
137. Id, at 502-03.
138. See id. at 506-07. Statutes that legitimize issue born of consensual AID procedures
also force a reconsideration of established tenets of the laws of inheritance that normally
define the issue for inheritance purposes as meaning “issue of the loins.”id. at 507. Such a
reconsideration would be useful and could be accomplished without major difficulty.
139. Id.
140. Id. at 509.
141. Id. at 506.
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effectively could limit their use to married couples.142 The
liberalization of certain state adoption laws that now permit single
individuals to adopt children143 and the growing recognition of the
liberation of women, however, raise doubts about the rationale of
such a prohibition. A society that accepts the spirit of female
liberation that motivates some women to conceive with no wish for
formalized family relationships or ties should allow a single woman
who does not conceive because of physical inabilities or professional
interests to conceive with bioengineering techniques. The “Do Your
Own Thing” philosophy of the 1970s would embrace such
preferences of a single woman.144
Once the public accepts AID and other techniques of the New
Biology, the incorporation of positive eugenic principles into these
procedures should not be objectionable.145 Although mandatory
mating for eugenic purposes is patently offensive, using genetically
superior semen or ova in the application of these techniques should
be viewed favorably. “The use of frozen semen or frozen ova from
long-dead men and women whose genetic heritage should not be lost
would involve an interesting variation .... ”146 Before implementing
positive eugenic methods, however, society must grapple with the
moral dilemmas resulting from their implementation and then,
hopefully, develop a carefully formulated decisionmaking process to
determine which programs will benefit society as a whole. The need
for a social system for controlling biomedical research and its
application comes into conflict with the traditional notion that
scientists alone should make those decisions and raises a fundamental
ethical issue: who decides?

TBe Scientific Method and the New Biology:
an Overview
By promoting changes in knowledge that force a reexamination of
the ideals, principles, and methods men employ in deciding between
alternative moral claims, scientific developments can disrupt and bring
142. Artificial insemination of unmarried women may be more difficult to regulate than
the other modes of reproduction because medical expertise is not required to perform the
procedure. See id. at 506.
143. See N.Y. Dom. Rel. Law § 110 (1964); 2 Am. Jur. 2d,Adoption § 10 (1963).
144. A Harris poll conducted in 1969 that surveyed attitudes toward the New Biology
throughout the country found that 19 percent approved the use of AID and 56 percent dis
approved; 35 percent approved the use of AID, however, assuming it was the only means
by which a married couple could have a child. See Smith, For Unto Us a Child is Bom,
supra note 130, at 143.
145. Grad,Legislative Responses, supra note 122, at 508.
146. Id.
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into dispute a system of moral values and commitments.147 The
striking incompatibilties between more traditional moral standards
and alternative standards supported by significant advances in
knowledge can lead to general social anxiety.148 To ease that anxiety,
the reflective man confronts three tasks: to clarify the “bearing of
trends in scientific inquiry upon pervasive conceptions of man’s place
in nature;” to make “explicit the intellectual methods by which
responsibly held beliefs are achieved;” and to “interpret inherited
beliefs and institutions in the light of current additions to
knowledge ... in order to exhibit the enduring wisdom which may be
embodied in them.”149 The freedom of moral decisionmaking carries
with it a burden of considerable dimension, since only men can
choose the ends to which they will direct scientific research.150
The possibilities of biomedicine are just beginning to challenge
society’s moral standards. New scientific developments will allow man
to achieve many goals, but someone must make the value judgments
of which goals are proper, based on an ethical standard.151 Who will
exercise those judgments is a threshold question. Individual moral
dilemmas may not stand in the way of scientists,152 but a collective
moral dilemma confronting society as a whole may halt research or
redirect it towards another goal.
The current debate over the limits of experimentation with genetic
engineering focuses on this issue of how much power society should
exercise over scientific research decisions. Currently, society does not
join in that decisionmaking; scientists make research decisions
without public involvement. Moreover, the only guide for scientists is
an international code of ethics for clinical research153 accepted by
numerous American professional medical societies, including the
American Medical Association.154 Neither that code, nor the first
international attempt to develop standards for scientific research, The
147. E. Nagel, Sovereign Reason 297 (1954). Professor Ayer has cautioned that
moral judgments are emotive rather than descriptive; they are persuasive expressions of
attitudes and not statements of fact—consequently they cannot be either true or false.”
Ayer, On the Analysis of Moral Judgments, in A Modern Introduction to Ethics
545 (M. Munitz ed. 1958).
148. E. Nagel, supra note 147, at 297. See generally Ethical Aspects of Experimenta
tion with Human Subjects, 98 Daedalus 219-594 (1969) (symposium).
149. E. Nagel,supra note 147, at 297-98.
150. See R. Hare, Freedom and Reason 3 (1963).
151. See Kass, The New Biology: What Price Relieving Man's Estate, 174 Science 779,
781(1971).
152. Rose & Rose, The Myth of the Neutrality of Science, in The Social Impact of
Modern Biology 215,219 (W. Fullered. 1971).
153. Declaration of Helsinki, 1964, reprinted in Ratnoff & Smith, Human Laboratory
Animals: Martyrs for Medicine, 36 Fordham L. Rev. 673, 680-81 (1968).
154. See Ratnoff & Smith, supra note 153, at 681.
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Nuremberg Code,155 imposes any radical principle on the medical
researcher; each only restates a general standard of conduct, primarily
imposing responsibility on the researcher for his subjects’ safety.156
Several alternatives to the present method of self-regulation exist.
Recognizing the inadequacy of self-imposed and sometimes artificial
moral burdens on scientists, some scholars have suggested that
scientists should share decisions concerning genetic research with the
public.157 The American public’s ability to understand and analyze
the complex decisions that would be thrust upon them under this
proposal is doubtful, however, suggesting the need for a different
alternative. Perhaps the most satisfactory way to resolve the rather
troubled relationship between ethics and life sciences is to promote
total cultural revision, or revolution, rather than to focus on
individual normative behavior.158 The development of a con
temporary and “fresh” ethic for the life sciences would require an
attempt to build a new culture where all people work for common
ends, share binding visions, and agree on a set of shared values.159
That ideal provides no direction for the immediate ethical problems
posed by the New Biology. A more practical means of assuring
society’s participation in basic research decisions would operate by
exerting influence on the sources of funding. The dependence of
genetic research on federal funds in particular suggests the leverage
society could exert to force scientists to break with tradition and
seek society’s support for their research.
NEW AVENUES OF REGULATION: THE FEDERAL GOVERNMENT ACTS

The federal government already has taken steps to regulate medical
research programs supported by federal funds. In 1966 the Surgeon’
General announced that the United States Public Health Service, a
division of the Department of Health, Education and Welfare (HEW),
155. See generally 2 Trials of War Criminals Before Nuremberg Military
Tribunals, The Medical Case 181-84 (1950), reprinted in Beecher, Experimentation in
Man, 169 J.A.M.A. 461, 472-74 (1959) (text of Nuremberg Code).
156. See Comment, Non-Therapeutic Medical Research Involving Human Subjects, 24
Syracuse L. Rev. 1067, 1078 (1973). The researcher must be able to justify the use of
human subjects after evaluating the risks and potential benefits; additionally, the partici
pants must give a fully informed, voluntary consent. Moreover, the researcher has a con
tinuing affirmative duty to protect his subjects’ safety even to the point of terminating
the experiment if he has reason to believe the subjects otherwise would be harmed. Id.
157. Rose & Rose, supra note 152, at 219.
158. Callahan, Search for an Ethic—Living with the New Biology, 5 The Center
Magazine 4 (July-Aug. 1972) (pubheation of Institute of Society, Ethics & Life Sciences,
Hastings-on-the-Hudson).
159. Id. at 6.
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would not grant, renew, or continue to support research programs
involving humans unless the institution at which the research is being
conducted undertakes a review of the risks and potential medical
benefits of the research, the rights and the personal welfare of the
research subjects, and the need for their informed consent to
participate.160 In 1973 HEW initiated a public dialogue about
biomedical experimentation by proposing regulations for the
protection of human subjects in federally funded scientific
experiments.161 Final regulations, which became effective July 1,
1974, apply to all HEW grants and contracts supporting research,
development, and related activities involving human subjects.162
Among other provisions, the regulations state that if experimentation
may expose research subjects to possible physical, psychological, or
social injury, an independent review committee must find that these
risks are outweighed by the benefit to the subject and the value of
the knowledge to be gained.163 All subjects must give an informed
consent before taking part in the experiment,164 and any person
obtaining an HEW grant or contract monies for research involving
human subjects must submit both a written assurance of compliance
with HEW policy and a set of implementing guidelines.165
Eleven days after the HEW regulations went into effect, Congress
established a National Commission for the Protection of Human
Subjects of Biomedical and Behavioral Research.166 Congress directed
the Commission, composed of 11 representatives from various fields
of professional interest,167 to identify basic ethical principles for
biomedical and behavioral research involving human subjects;168 the
Commission specifically was directed to study risk-benefit criteria in
determining the appropriateness of research involving human subjects
160. See Curran, Governmental Regulation of the Use of Human Subjects in Medical
Research: The Approach of Two Federal Agencies in Experimentation with Human
Subjects 402,436 (P. Freund ed. 1970). See generally Medical Progress and the Law (C.
Havighurst ed. 1969); Jaffee, Law as a System of Control, 98 Daedalus 406,428(1969).
161. U.S. Dep’t of Health, Educ. and Welfare, Protection of Human Subjects, Proposed
Policy, 38 Fed. Reg. 27882 (1973). After public comment, final regulations were adopted on
May 30, 1974 to be effective July 1, 1974. 45 C.F.R. §§ 46.1-.22 (1975). See generally 39
Fed. Reg. 18914-17 (1974) (summary of public comments). See also Martin,Ethical Stan
dards for Fetal Experimentation, 43 FORDHAM L. Rev. 547 (1975).
162. See 45 C.F.R. §46.1 (1975).
163. Id §46.2(b)(l).
164. Id § 46.2(b)(3); see id. §§ 46.3(c), 46.9, 46.10.
165. Id §46.4.
166. National Research Act, Pub. L. No. 93-348, § 201, 88 Stat. 342, 42 U.S.C.A. § 28912(1974).
167. The fields represented are: medicine, law, ethics, theology, biology, physical
science, behavioral and social science, philosophy, humanities, health administration, and
government and public affairs. Id. § 201(b), 42 U.S.C.A. § 2891-2(b).
168. Id § 202(a)(l)(A)(i), 42 U.S.C.A. § 2891-2(a)(l)(A)(i).
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and the nature of informed consent in biomedical research.169 The
Commission will make its recommendations to the Secretary of HEW
for guidance in developing guidelines for HEW-funded research and to
Congress if the need for statutory guidelines for private research
arises.170
On August 23, 1974, about one month after Congress created the
Commission, HEW supplemented its July 1974 regulations with
amendments governing biomedical research activities that involve
minors, fetuses, abortuses,171 prisoners, and institutionalized mental
defectives.172 The new regulations also give the Secretary of HEW
authority to establish two Ethical Advisory Boards to review
biomedical research proposals.173 Moreover, even after HEW approves
a research project for funding, an Institutional Review Board must
continue to monitor the project and intervene if necessary.174
Although these new regulations assure the federal government a role
in making decisions concerning scientific experimentation in human
research, the Secretary of HEW has adopted the position that it
would be contrary to the public interest to impose permanently
research restrictions that are based on the successes and limitations of
current technology.175 Without such broad guidelines, the Secretary
advised the Ethical Advisory Board to evaluate each proposal
involving in vitro fertilization in light of “the state of the art, legal
issues, community standards, and the availability of guidelines to
govern each research situation.”176 The HEW regulations set a
standard of care that provides protection for the rights of human
subjects at the earliest level of conception, while also providing for
the freedom of scientific inquiry that is vital for research in this area.
The establishment of an Ethical Advisory Board assures that ethics
will be a factor in scientific decisionmaking.
Another HEW sponsored project, the National Commission for the
Protection of Human Subjects and Behavioral Research, recently
published its report and recommendations.177 Based on a finding that
169. Id. § 202(a)( 1 )(B), 42 U.S.C.A. 2891-2( a)( 1 )(B).
170. Id. §§ 202(a)( 1)(A)(iii), 202(a)(3), 42 U.S.C.A. §§ 2891-2(a)( 1)(A)(iii), 2891-2(a)(3).
171. Abortuses are fetuses that are expelled whole prior to viability, either spontane
ously or as a result of medical or surgical intervention.
172. 39 Fed. Reg. 30648 (Aug. 23, 1974) (regulations proposed); see 40 Fed. Reg. 33526
(Aug. 8, 1975) (adoption of final regulations).
173. 45 C.F.R. § 46.204 (1975).
174. Id. § 46.205 (intervention “as necessary”); see id. § 46.106.
175. 39 Fed. Reg. 37993 (Oct. 23,1974).
176. Id.
177. National Commission for the Protection of Human Subjects of Biomedical
and Behavioral Research, Report and Recommendations—Research on the Fetus,
(DHEW Publication No. (05) 76-127, 1975) [hereinafter cited as Commission Report and
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human fetal research in the past has assisted in saving thousands of
lives that otherwise would have been lost,178 the Commission
encouraged therapeutic research directed toward the fetus or its
mother without the imposition of complex safeguards.179 In addition,
the Commission called for the repeal of the present HEW moratorium
on federally funded medical research involving fetuses in utero.180
The Commission’s specific recommendations establish useful
guidelines. Nontherapeutic fetal research undertaken in anticipation
of abortion would be allowed if the research were consistent with
recommended guidelines for all other nontherapeutic research,181 but
a national ethical review board should review special problem
cases.182 Nontherapeutic ex utero fetal research might be permitted,
following abortion, if three conditions are met: the fetus is less than
twenty weeks old, the mother gives an informed consent, and the
Recommendations]; see 40 Fed. Reg. 33547 (Aug. 8, 1975) (text of Commission recom
mendations).
178. Commission Report and Recommendations App. 15-1 to 15-2 (study of the
Columbus-Battelle Laboratories). The conclusions focus on four major medical achieve
ments aided by fetal research: treatment of the Rh hemolytic diseases; the development of
a vaccine for rubella; the treatment of newborn humans with respiratory distress syn
drome; and development in amniocentesis. See id. at 15-9 to 15-96. See also Schmeck,
Report on Human Fetal Studies Finds Work Saved Thousands, N.Y. Times, Mar. 15,1975,
at 20, col. 1.
179. See Commission Report and Recommendations 73 (Recommendations 1 and 2);
40 Fed. Reg. 33547 (Aug. 8,1975).
180. See Commission Report and Recommendations 76 (Recommendation 16); 40 Fed.
Reg. 33548 (Aug. 8, 1975). See also 39 Fed. Reg. 30962 (Aug. 27, 1974) (HEW mora
torium ). The ban, although limited to HEW funded research, effectively stifled all fetal ex
perimentation in the United States because of scientific researchers’ heavy dependence on
federal support. See Schmeck, supra note 178, at 20, col. 1.
In its final regulations, adopted after the Commission issued its report, HEW lifted its
ban. providing, among other things, that in utero fetal research may be conducted only if
required to meet the health needs of the fetus or if the risk to the fetus is minimal and im
portant biomedical knowledge cannot be obtained by other means. 45 C.F.R. § 46.208(a)
<1975); see 40 Fed. Reg. 33526 (Aug. 8, 1975) (secretary’s statement approving final
regulations).
Interestingly, the NIH held two days of hearings recently to consider research rules in
volving recombinant DNA, as the transfer of genes from one organism to another is called.
Research in this area has been at a standstill since July 1974, when a small group of promi
nent molecular biologists suggested that no experiments be done with this type of genetic
engineering until all the risks could be assessed. See NIH, Proposed Guidelines for
Research Involving Recombinant DNA Molecules (1976); Powledge, The Genetic
Engineers Still Await Guidelines, N.Y. Times, Feb. 15, 1976, § E, at 8.
181. See Commission Report and Recommendations 74 (Recommendation 5); 40 Fed.
Reg. 33548 (Aug. 8, 1975). See also Schmeck, Members of Panel on Fetal Research Object
to Several of its Recommendations, N.Y. Times, May 21, 1975, at 31, col. 4. Nontherapeutic
research is research that does not directly aid the individual involved; the purpose of such
research is to strengthen the health of persons in that same affinity group or category.
182. See Commission Report and Recommendations 74 (Recommendations 5 and 6);
40 Fed. Reg. 33548 (Aug. 8,1975).
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father does not object.183 HEW also should require an assurance not
only of the value of the anticipated research but also of the inability
to achieve the research goals by alternative means.184 These rather
stringent restrictions will serve to reduce to a minimum any risks or
indignities to the research subjects.185 Most of the fetal research
currently being conducted by American scientists, however, would
not be affected by these standards because researchers presently
comply with the guidelines.186
The Commission’s recommendations satisfactorily balance the need
for continued scientific research in the area and the need for an
ethical standard of guidance.187 Although limited to HEW funded
research, the recommendations and the accompanying HEW guidelines
provide a basis for structuring a uniform standard of scientific
research. An international and interdisciplinary inquiry into the
ethical considerations surrounding biomedical research could build on
these recommendations to develop a broader research standard.
ETHICAL TRIBUNALS IN NONGOVERNMENTAL AREAS

The concept of an ethical tribunal, embodied in the HEW
regulations governing biomedical research with human subjects, could
easily be incorporated into the procedures governing privately funded
research in this area.188 The Clinical Pathological Conferences, which
already are an integral part of major hospital post-mortem
procedures, could serve as an ethical tribunal for private research.189
At these conferences, the clinician who administered to the needs of
the diseased patient describes his diagnosis, its rationale, and the
therapy he prescribed, and the pathologist presents the post-mortem
findings. This process reveals to the clinician any errors in his
judgment or the astuteness of his diagnosis.190 Introduction of an
ethical review of the research by adding a third panel member would
entail little difficulty.191
The most perplexing dilemmas, with imposing ethical consider
183. See Commission Report and Recommendations 74 (Recommendation 6); 40 Fed.
Reg. 33548 (Aug. 8,1975).
184. See Commission Report and Recommendations 74 (Recommendation 6); 40 Fed.
Reg. 33548 (Aug. 8, 1975).
185. See Commission Report and Recommendations 68-69.
186. See Schmeck, Some Research on Human Fetus Backed in Report, N.Y. Times, Apr.
12, 1975, at 55, col. 1.
187. See generally P. Ramsey, The Ethics of Fetal Research (1975).
188. See Dagi, The Ethical Tribunal in Medicine, 54 B.U.L. Rev. 268, 274-77 (1974).
189. Id. at 275.
190. Id.
191. Id.
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ations, arise in human experimental research, not in therapeutic
treatment. The selection and composition of the members of an
ethical tribunal that would consider prospective action and the
determination of the nature and extent of its responsibility pose
serious questions.192 Should a tribunal be composed completely of
doctors, or should an ethicist, philosopher, general member of the
community, or atheist be included? The composition of each tribunal
could be tied to the nature of the research to assure that the
personnel composition of the tribunal would change and that each
panel could have a different philosophical disposition for each new
research problem. Under this proposed structure, a tribunal could
approach a cancer research problem differently from a fetal research
problem. Whether any tribunal reviewing private research would be
legally liable for its judgments is doubtful, but each member would
clearly be morally responsible for the consequences of his actions.193
FINDING AN EQUILIBRIUM

Government regulation, international codes of ethical behavior, and
rules of internal hospital administration are limited in their attempt
to set standards for scientific research in genetic engineering. In the
final analysis, the private researcher charts the course of scientific
investigation. He will determine the balance between freedom of
scientific inquiry and concepts of what is socially good; he will
determine whether his research should be totally utilitarian, providing
the greatest good to the greatest number even if it may compromise
the rights of some individuals, and how his research should
accommodate the competing interests of each subgroup in society.
The system of self-regulation would be workable, of course, if
scientists accepted the fundamental principle that their research must
promote the social good by seeking to minimize human suffering for
the greatest number; that principle would provide adequate ethical
guidance for research decisions.194 This general standard appears to
favor independent scientific study since the research scientist
determines both the definition of the social good that the
experimentation will promote and the beneficiaries of that research.
The standard is based on a broader conception, however, in that it
seeks to minimize mental, physical, social, and spiritual suffering
throughout the human community. The standard therefore would
192. Id. at 276.
193. Id.
194. See Pauling, supra note 8, at 270; cf. Greenawalt, supra note 24, at 50-51 (defini
tion of concept “social good ’’ in abortion context).
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allow a scientist to undertake in utero or in vitro fetal research to
produce children free from debilitating recessive hemophilic or sickle
cell genes because successful research ultimately would benefit
parents and prospective parents and their offspring by eliminating
suffering and also would benefit society by making available for
others research resources otherwise allocated to maintain the
genetically defective.
Because this ethical standard is future-oriented, one could argue
that it does not adequately concern itself with present human
suffering. As a branch of applied science, genetics is directed toward
the study of the evolutionary aspects of heredity and reproduction,
while other branches of medical science exist in part to treat the
present infirmities of the genetically inferior. Genetic manipulation
holds a hope for the future, not a cure for the present, and this
prospective character complicates the ethical considerations.
THE BlOETHICAL CONUNDRUM: A CONSIDERATION IN MICROCOSM

THE INTERACTION OF SCIENCE AND ETHICS

Bioethics attempts to develop a philosophy regarding the
application of man’s biological knowledge in furtherance of the social
good.195 Several philosophers have attempted to structure a general
system of bioethics. For Teilhard de Chardin, the “Omega Point,”
that cultural stage that will occur in the evolutionary process where
“the minds of men attain a common language of scientific
humanism,”196 was a workable philosophy.197 Darwin constructed a
general ethic dependent on a “scientific-philosophic” concept of
progress.198 One contemporary scholar has stated that Darwin’s
concept rests on several premises regarding knowledge; Darwin
apparently assumed that the limits of knowledge are infinite, that no
single individual can begin to encompass the knowledge that presently
exists, that the only effective solution to what may be termed
dangerous knowledge is more knowledge, and that knowledge should
be disseminated as widely as possible. Indeed, to Darwin, wisdom, the
knowledge of how to use knowledge, was by far the most important
knowledge of all.199
Whether one defines wisdom in Kantian terms, as policy of action
195. V. Potter, Bioethics: Bridge to the Future 26 (1971). See generally T.
Dobzhansky, Genetic Diversity and Human Equality (1973); R. Paoleti, Selected
Readings: Genetic Engineering and Bioethics (1972).
196. V. Potter, supra note 195, at 34.
197. Id. at 31.
198. Id. at 45-46.
199. Id. at 49.
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that espouses “doing or letting be,” or as Darwin did, as the
knowledge of how to use knowledge, the principal focus of wisdom is
society’s competence to act.200 Moreover, this problem of how
society should use knowledge for the social good must be considered
in terms of the total volume of information that society can
manipulate:201
[MJoral status (our ethical integrity) depends upon two
things at least: first, freedom of choice, and, second,
knowledge of the facts and of the courses between which we
may choose. In the absence of either or both of these things
we are, in the forum of conscience, more like puppets than
persons. Lacking freedom and knowledge, we are not
responsible; we are not moral agents or personal be
ings .... mankind is constantly growing and gaining ground
both in knowledge of life and health and in human control
over them. This is, indeed, the same as saying that the means
to heightened moral stature are available. The appeal of
moral idealism is that we take advantage of every
opportunity to grow in wisdom and stature, that we assume
our responsibility; in short, that we act like human
beings.202
Human beings ideally will act with rational purpose and design in
addressing the ethical problems of biomedical research. Some urge a
cessation of all research, observing that we lack total knowledge.203
Significant dangers do exist in undertaking research and in applying
the fruits of that research,204 and man often chooses the path of
ignorance to escape the burdens of responsibility that arise from new
knowledge. To end research now, however, will foreclose any
opportunity to grow in wisdom and use that wisdom to act with
dignity and responsibility. Since man cannot escape responsibility, we
should continue research in the New Biology and increase the public
debate over the social and legal consequences arising therefrom.205
Ethical and scientific factors continuously interact as the scientific
process creates new possibilities that influence ethical judgments.206
The set of values and ordering of commitments to which the scientist
200. Id. at 184-86.
201. Id. at 186.
202. J. Fletcher, Morals and Medicine 35 (1960) (emphasis in original) (footnote
omitted).
203. Watson, supra note 100, at 52-53; see Green, Genetic Technology: Law and Policy
for the Brave New World, 48 Ind. L.J. 559, 576-80(1973); Kass, supra note 151, at 786-87.
204. See Friedman, Interference with Human Life: Some Jurisprudential Reflections, 70
Colum. L. Rev. 1058,1076 (1970).
205. Id. at 1077. See generally Symposium—Morals, Medicine and the Law, 31
N.Y.U.L. Rev. 1157,1161-1245 (1956).
206. See Shinn, supra note 25, at 308-09. See generally P. Ramsey, Fabricated Man:
The Ethics of Genetic Control 2-22 (1970); Shinn, Perilous Progress in Genetics, 41
Soc. Research 83, 94-103 (1974).
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ascribes influences not only the research objectives he seeks but also
the results he can recognize.207 Science is descriptive and attempts to
resolve the question: What is? Ethics is prescriptive and attempts to
resolve the question: What ought to be?208 Paradoxically, the law is
charged with structuring a standard for present behavior and
simultaneously remains a step behind science in a reaction
capacity.209 Exclusive reliance should not be placed on legal
remedies, however, to resolve the complex ethical problems that
biomedical research presents.210 Indeed, the law should probably not
support any one particular scientific ethic, however styled.211
Much of the ethical theory surrounding biomedicine attempts to
harmonize individual desires with the greater social welfare.212 Moral
dilemmas in biomedicine may be thought of as arising from real or
apparent conflicts between perceived obligations to distant genera
tions and to the present generation.213 In determining whether
continued investigations into genetic engineering will jeopardize
future life, one should inquire whether an act with uncertain
consequences would be harmful to one’s own children.214 Man
should not inflict on future generations that which can be disastrous
to a present generation.215
One scholar has suggested a bioethical creed for individuals. The
creed states that “the future survival and development of mankind,
both culturally and biologically, is strongly conditioned by man’s
present activities and plans.”216 The creed encompasses a corre
sponding commitment to live life and influence the lives of others to
promote the evolution of a better world for future generations by
avoiding actions that would detrimentally impact the future.217
207. Friedman, supra note 204, at 1077.
208. Fletcher, supra note 100, at 776.
209. Burger, Relections on Law and Experimental Medicine, 15 U.C.L.A.L. Rev. 436,
439(1968).
210. Grad, New Beginnings in Life—A Lawyer's Response, in The New Genetics and
the Future of Man 77 (M. Hamilton ed. 1972).
211. Id.
212. See generally A. Campbell, Moral Dilemmas in Medicine 1-14 (1972); Leake,
Changing Concepts in Medical Morals, 37 Conn. Med. 139, 140 (1973).
213. Goldirg & Callahan, What Obligations Do We Have to Future Generations?, 164
Am. Ecclesiastical Rev. 265,275 (1971).
214. Id. at 279.
215. Id. at 279-90.
216. V. Potter, supra note 195, at 196.
217. Id. One author maintains, however, that one cannot argue, solely on the basis of
reason, that the survival of mankind should be promoted; if religious convictions are set
aside, it cannot be shown that the indefinite continuation of the human species is desirable.
R. Heilbroner, What Has Posterity Ever Done For Me?, N.Y. Times, Jan. 19, 1975, Maga
zine, at 14.
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THE METAETHICAL QUAGMIRE

Metaethics examines specifically how normative standards should
be structured and what the standards should be for applying genetic
rules of research and development to future generations.218 A
uniform core of standards is needed. Individual judgments of
scientists, which have proven faulty and inadequate,219 should be
replaced by an ethic that assures collective social responsibility.220
An a priori ethic, which rests on the faith that certain acts are
inherently immoral,221 does not meet this requirement. A pragmatic
ethic, which requires that one make choices that offer a maximum of
desirable consequences,222 does seem to fulfill the goal of collective
responsibility. If the results of biomedical research will contribute to
human well-being, a practical ethic would sanction the research.223
Two types of pragmatic ethics exist within the general category:
rule utilitarianism and case utilitarianism. Rule utilitarians stress the
need for a weighing of the good that an entire class or category of
experiments, such as reproduction in the laboratory, would
produce.224 If they conclude that the research would not provide
sufficient benefits, they would disapprove the entire class or category
of experiments.225 Case utilitarians, on the other hand, would weigh
the good that each separate case or situation would provide. Under
this ethical approach, laboratory reproduction might be proper in
certain cases but improper in others.226 Either type of a practical
ethic is consistent with the need to seek a consensus ethic to guide
218. Callahan, Normative Ethics and Public Morality in the Life Sciences, 32 The
Humanist 6 (Sept.-Oct. 1972); See K. Vaux, Biomedical Ethics 51-68 (1974). Metaethical judgments are statements about possible practical judgments, one step removed from
actual situations. Such judgments define and appraise the standards, rules, and principles
that are sought to justify practical decisions. R. Abelson, Ethics and Metaethics 4
(1963).
219. Callahan, supra note 218, at 6.
220. See Brody, Biomedical Innovation, Values and Anthropological Research, 158 J.
Nervous* Men. Disorders85, 85-87 (1974).
221. Fletcher, supra note 100, at 777-78; Fletcher, New Beginnings in Life in The New
Ges etics and the Future of Man 81 (M. Hamilton ed. 1972).
222. Fletcher, supra note 100, at 778.
223. Fletcher, New Beginnings in Life, supra note 221, at 86-87.
224. Id. at 82. Utilitarians assert that the right act in any given circumstances is the
one act, out of all the possible acts, that, based on available data, will more than likely pro
duce the greatest good. This process reduces ethics to defining good and bad not as means,
but as ends. One therefore judges whether any individual action is right by whether the
action leads to a happier life for the particular individual. M. Munitz, A Modern
Introduction to Ethics 128 (1958). See also A. Edel, Ethical Judgment 132 (1955); S.
Zink, The Conceptsof Ethics 93-94 (1962).
225. Fletcher, New Beginnings in Life, supra note 221, at 86-87.
226. Id. at 82-83.
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biomedical research that is not aligned with humanism, meta
rationalism, or assumptions of faith, but is tied solely to a
communion of shared values derived from observable experiences.227
No condemnation of laboratory reproduction would be made
pursuant to a consensus ethic unless either the means or the ends of
the research were incompatible with human needs228 or unless a
common consent, achieved through verifiable reasoning, required
ending the experiment.229 One scholar has suggested that, in the final
analysis, reason together with imagination can produce a “reasonable
guess” and that is about all that can ever be done.230
The creation of life and the remaking of man frame the ultimate
ethical issues resulting from increased genetic knowledge.231 Genetic
modifications are intermediate expressions of this ultimate capacity,
and cloning exemplifies the final consequence. To illustrate the issues
that an ethical system must resolve in dealing with biomedical
technologies, consider the consequences of surrogate motherhood.232
If donors of sperm have no claim over children born of their sperm
through artificial insemination, a donor of an ovum should have no
superior rights over the real mother.233 When a physician seeks to
implant an ovum into another woman, he should obtain permission
from the donor for the transfer or implant, but what if the donor
woman has strong religious or other objections to in vitro fertilization
that would have led her to refuse permission if she were told that her
ova were to be used for that purpose? Even if the doctor has
obtained permission to use a donor’s ova for in vitro fertilization,
what happens if, after fertilization, an embryo begins to develop
abnormally; who should make the decision to discard or to keep a
defective embryo: the donor woman, the desiring couple, the
geneticist, the obstetrician, or all of these individuals together?234
These dilemmas may be upon us rather quickly.
The prospect of producing “optimum babies” introduces another
issue that bioethics must resolve. Many people might raise objections
to the regulation of life beginning in the laboratory rather than in the
227. Id. at 88-89.
228. Id. at 89.
229. Id. See also Gustafson, Basic Ethical Issues in the Bio Medical Fields, 53
Soundings 151, 177 (1970) (maximum possible freedom for research and self-development
should be sought, but values must be enunciated as guidelines for future research).
230. Callahan, A Philosopher's Response, in The New Genetics and the Future of
Man 92 (M. Hamilton ed. 1972).
231. K. Vaux, Biomedical Ethics 51-52 (1974).
232. See Kass, New Beginnings in Life, in The New Genetics and the Future of
Man 35-38 (M. Hamilton ed. 1972).
233. Id. at 37-38.
234. Id. at 34-35.
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home. This issue forces consideration of the interests of a new
participant, the scientist. To some this depersonalization of the
procreative process is most undesirable;235 human procreation for
them “is more complete human activity precisely because it engages
us bodily and spiritually as well as rationally.”236 Acts of laboratory
procreation may threaten the sanctity of marriage and the human
family.237 A scientific mastery should not drive out a spiritual
mystery.
These criticisms of new biomedical research have led some to
suggest a professional moratorium on human experimentation with in
vitro fertilization and embryo transfer until safety procedures are
perfected that will safeguard against “the further dehumanization of
man.”238 Development of such safeguards could take many forms:
studies of the normality of the offspring produced by the
technologies of the New Biology among lower order mammals;
establishment of intraprofessional organizations to discuss and
evaluate work in this area; promotion of interdisciplinary discussion
to fully apprise all concerned of the consequences of continued in
vitro fertilization and embryo transfer research in order to minimize
any possible negative social consequences; development of an
international forum for full exploration of ways in which
misdirections in biomedicine may be averted; and ultimately the
creation of ethical guidelines for the application of the New Biology,
drawing on the skills of lawyers, legislators, theologians, philosophers,
235? Id. at 53-54.
236. Id. at 53.
237. Id. at 54.
238. Kass, Babies by Means of In Vitro Fertilization: Unethical Experiments of the Un
born?, 285 N. Eng. J. Med. 1174, 1178 (1971). Recently, an international conference of bio
logists structured a set of rules to govern research and experimentation in genetic engineering. Although conceding that there was considerable ignorance concerning the multi
ple facets of the revolution in molecular biology, scientists from 16 nations recommended
that research continue. The conference called for safer biological tools for gene manipula
tion, however, determining that these tools needed to be tested and thoroughly developed
under laboratory conditions before they are used in human experimentation. Two Nobel
Prize biologists, Dr. Joshua Lederberg and Dr. James D. Watson dissented from the con
ference’s conclusions on the ground that any “safeguard” is virtually unenforceable be
cause of the difficulty in determining the nature of the exact risk undertaken in specific ex
periments. McElheny, World Biologists Tighten B.ules on “Genetic Engineering” Work,
N.Y. Times, Feb. 28,1975, at 1, col. 4.
Dr. F ranz J. Ingelfinger, Editor of the New England Journal of Medicine, has observed
that existing and proposed new regulations of fetal research may hinder medical progress.
I he pendulum swings too far when ethical principles are used to denigrate scientific
inquiry and creativity.” Altman, A Medical Editor Discusses Ethics, N.Y. Times, Apr. 9,
1975, at 15, col. 1. He encouraged medical researchers and ethicists to work together more
closely with one another in hospitals, laboratories, and classrooms to minimize unethical
experimentation on humans and hopefully narrow the large gap in understanding between
the purists in medicine and philosophy. Id.
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humanists, social scientists, and laymen.239
Research into the impact of biomedical technologies and
consideration of the ethical dilemmas involved does not require a
moratorium on human experimentation; the two can continue
concurrently. The new HEW regulations regarding human research,
which apply to most of the research proposals in the field, provide
sufficient guidelines for new research. The National Commission for
the Protection of Human Subjects in Biomedical and Behavioral
Research hopefully will continue to present valuable insights into this
area and provide guidelines for subsequent research. Formalized
standards, such as The Nuremberg Code, also encourage scientists to
consider ethical factors and supply helpful benchmarks for research.
Society should encourage, not stifle, research; a society unable to
accept and encourage either current or future behavioral variations
does not promote a hospitable environment for the free development
and expression of ideas of any kind.240 Man cannot learn by merely
thinking in this area.

Conclusion
Man currently possesses knowledge that permits him to disregard
governance by certain biological facts of life. He can alter those facts
and can even cite an ethical mandate for such acts:
We cannot accept the “invisible hand” of blind, natural
chance or random nature in genetics .... To be men we
must be in control. That is the first and last ethical word.
For, when there is no choice, there is no possibility of
ethical action. Whatever we are compelled to do is
amoral.241
The scientific method through which knowledge is revealed is less a
set of codified principles than a habit of workmanship that skilled
investigators possess.242 The cultivation and development of an
intellectual temper that reveals both the nature of scientific reason
and the grounds for continued confidence in it are fundamental
conditions for every liberal civilization to achieve.243
Controlled breeding through genetic manipulation is not far behind
the legalization of artificial insemination.244 Once public acceptance
of AID is achieved, rapid progress will be made in achieving similar
239. Kass, supra note 238, at 1178.
240. See generally N. Kittrie, The Right to be Different: Defiance and Enforced
Therapy (1971).
241. Rorvik,supra note 82, at 62 (quoting Dr. Joseph Fletcher).
242. E. Nagel, supra note 147, at 300.
243. Id. at 308.
244. Smith, supra note 125, at 149.
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recognition of other new techniques. The law then will be in a better
position to begin to chart a course of action and keep pace with
science instead of remaining behind in grappling with the scientific,
legal, ethical, and social issues of the Brave New World. Although
some assert that eugenic control or controlled breeding is dangerous,
foolhardy, destructive of the integrity of the family, and violative of
the human right to determine the size of the family unit, the
unalterable fact is that population forecasts indicate that the world
soon will be overpopulated if appropriate actions are not taken.245
Genetic planning and eugenic programming are more rational and
humane alternatives to population regulation than death by famine
and war. Quality of life, in the final analysis, is more important that
the sanctity of creation.
If we approach mastery of the genetic code with careful resolve to
minimize human suffering and maximize the social good, we will
approach the future with assurance that, like Daedalus, we will in
fact arrive safely and meet our goal. If we set out with reckless
abandon and are driven only by blind instinct, we surely will be
corrupted and, like Icarus, fall.

245. Id. at 150.
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COMMENTS
COURT-APPOINTED DIRECTORS: ANCILLARY
RELIEF IN FEDERAL SECURITIES LAW
ENFORCEMENT ACTIONS
In enacting the federal securities law, Congress created several
express statutory remedies and penalties to aid the contemplated
scheme of regulation.1 In the few occasions where the statutory
remedies have proven inadequate, federal courts, encouraged by the
Securities and Exchange Commission (SEC) and private litigants, have
fashioned equitable relief to further effective enforcement of the
laws.2 Characterized as ancillary relief,3 such extra-statutory remedies

1. The Securities Act of 1933 [hereinafter Securities Act] and the Securities Exchange
Act of 1934 [hereinafter Exchange Act] contain specific civil liability provisions. See
Securities Act § 11,15 U.S.C. § 77k (1970) (damages for false registration statement); id. §
12, 15 U.S.C. § 771 (rescission or damages for deceptive offer or sale of security); id. § 15,
15 U.S.C. § 77o (liability of controlling persons); Exchange Act § 9,15 U.S.C. § 78i (1970)
(damages for manipulation of security prices); id. § 16b, 15 U.S.C. § 78p (recapture of in
sider's short-term trading profits); id. § 18,15 U.S.C. § 78r (1970) (damages for misleading
statements filed with SEC); id. § 20(a), 15 U.S.C. § 78t(a) (liability of controlling per
sons).
All of the federal securities statutes empower the Securities and Exchange Commission
to seek injunctive relief for violations. See Securities Act § 20(b), 15 U.S.C. § 77t(b) (1970);
Trust Indenture Act of 1939, § 321(a), 15 U.S.C. § 77uuu(a) (1970); Exchange Act § 21(e),
15 U.S.C. § 78u(e) (1970); Public Utility Holding Company Act § 18(b), 15 U.S.C. § 79r(f)
(1970); Investment Company Act of 1940, § 42(e), 15 U.S.C. § 80a-41(e) (1970); Invest
ment Advisers Act of 1940, § 209(e), 15 U.S.C. § 80b-9(e) (1970). The statutes also make it
a criminal offense to “willfully” violate any of their provisions, or rules and orders promul
gated thereunder. See Securities Act § 24, 15 U.S.C. § 77x (1970); Trust Identure Act of
1939, § 325, 15 U.S.C. § 77yyy (1970); Exchange Act § 32(a), 15 U.S.C. § 78ff(a) (1970);
Public Utility Holding Company Act § 29, 15 U.S.C. § 79z-3 (1970); Investment Company
Act of 1940, § 49, 15 U.S.C. § 80a-4 (1970); Investment Advisers Act of 1940, § 217, 15
U.S.C. § 80b-17 (1970). The SEC also may impose various administrative sanctions. See
Securities Act § 8(d), 15 U.S.C. § 77h(d) (1970) (suspension of deceptive registration state
ment); Exchange Act§ 15(b), 15 U.S.C. § 78o(b) (5) (1970) (denial or revocation of broker
dealer’s registration).
2. See generally 3 L. Loss, Securities Regulation 1805-08 (2d ed. 1961); 6 id. at 392930 (Supp. 1969); Mathews, SEC Civil Injunctive Actions-II, 5 Rev. Sec. Reg. 949, 951-54
(1972); Comment, Equitable Remedies in SEC Enforcement Actions, 123 U. Pa. L. Rev.
1188(1975).
3. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 390-91 (2d Cir.),
cert, denied, 414 U.S. 910 (1973). See generally Note, Ancillary Relief in SEC Injunction
Suits for Violation of Rule 10b-5, 79 Harv. L. Rev. 656 (1966); Comment, SEC Enforce
ment of the Rule 10b-5 Duty to Disclose Material Information—Remedies and the Texas
Gulf Sulphur Case, 65 Mich. L. Rev. 944 (1967).

737

738

The Georgetown Law Journal

[Vol. 64:737

as restitution,4 rescission,5 appointment of receivers,6 and imposition
of special corporate policies7 offer some of the most important
enforcement tools available to the SEC and significant means of relief
for private parties. Recent events suggest an innovative expansion of
the doctrine of ancillary relief into a new area: court appointment of
independent directors to the board of a corporate defendant. In a
number of suits instituted by the SEC to enjoin alleged violations of
the Securities Act of 1933 (Securities Act)8 and the Securities Ex
change Act of 1934 (Exchange Act), 9 litigation was concluded by the
entry of consent decrees providing for injunctions and, more impor
tantly, theiappointment of interim independent, outside directors,nomi
nated by the SEC and approved by the court, to the boards of the
corporate defendants.10 In the most significant case, SEC v. Mattel,
Inc.,11 the SEC charged the country’s largest toy manufacturer with
violations of the anti-fraud and reporting provisions of the Exchange
Act.12 The consent settlement requires the company to maintain for
five years a board of directors on which a majority are individuals
\ 4. See, e.g., SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1103-04 (2d Cir. 1972)
(disgorgement of proceeds from public offering in violation of section 14(e) of Exchange
Act); SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307-08 (2d Cir.), cert, denied, 404
U.S. 1005 (1971) (disgorgement of profits gained from insider information in violation of
rule 10b-5); SEC v. Golconda Mining Co., 327 F. Supp. 257,259-60 (S.D.N.Y. 1971) (same).
5. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 390-91 (2d Cir.),
cert, denied, 414 U.S. 910 (1973) (SEC may seek rescission as ancillary equitable relief).
6. See, e.g., Lankenau v. Coggeshall & Hicks, 350 F.2d 61, 63 (2d Cir. 1965) (district
court has power to appoint receiver to enforce Exchange Act); SEC v. H.S. Simmons &
Co., 190 F. Supp. 432, 433 (S.D.N.Y. 1961) (court justified in appointing receiver to assure
compliance with injunction); SEC v. Fiscal Fund Inc., 48 F. Supp. 712, 714 (D. Del. 1943)
(court appointed permanent receiver to carry out injunction); cf. SEC v. Manor Nursing
Centers, Inc., 458 F.2d 1082,1105-06 (2d Cir. 1972) (trustee appointed to effectuate refund
of illegal proceeds).
7. See SEC v. Lum’s, Inc., 365 F. Supp. 1046, 1067 (S.D.N.Y. 1973) (written guidelines
for dissemination of financial information to community).
8. 15 U.S.C. § 77 (1970).
9. Id. § 78.
10. See, e.g., SEC v. Charter Securities Management Corp., 5 SEC Docket 584 (SEC
Lit. Rel. No. 6593) (C.D. Cal. Nov. 21,1974) (violations of both Acts enjoined; six indepen
dent directors appointed); SEC v. Mattel, Inc., 5 SEC Docket241 (SEC Lit. Rel. No. 6531)
(C.D. Cal. Oct. 2, 1974) (Exchange Act violations alleged; appointment and maintenance
of majority of outside directors on board); SEC v. Westgate-California Corp., 3 SEC
Docket 30 (SEC Lit. Rel. No. 6142) (S.D. Cal. Nov. 9,1973) (Securities Act violation; five
of seven directors appointed by court with SEC consultation); SEC v. Coastal States Gas
Corp., 2 SEC Docket 451 (SEC Lit. Rel. No. 6054) (S.D. Tex. Sept. 12, 1973) (Exchange
Act violations; six independent directors appointed to enlarged board of 13); SEC v. Frigitemp Corp., 1 SEC Docket 23,23-24 (SEC. Lit. Rel. No. 5817) (D.D.C. Mar. 28, 1973) (vio
lations of both Acts; chairman and majority of board composed of independent directors);
cf. SEC v. VTR, Inc., (SEC Lit. Rel. No. 3311) (S.D.N.Y. Sept. 8, 1965) (violations of both
acts; 30 day placement of independent director as both treasurer and comptroller).
11. Civil No. 74-2958 (C.D. Cal., filed Aug. 5,1974).
12. Complaint, SEC v. Mattel, Inc., 4 SEC Docket 724 (SEC Lit. Rel. No. 6467) (Aug. 5,
1974); see Exchange Act § 12, 15 U.S.C. § 781 (1970' /r*>cristration Drovision); id. § 18, 15

1976]

Court-Appointed Directors

739

selected by the SEC and approved by the court having no previous or
cunent affiliation with the company.13 In another action, a private
litigant obtained similar relief by settlement of a suit against the
Northrop Corporation.14 A stockholder of the company alleged
various violations of the federal proxy rules on the ground that
Northrop officials failed to disclose in proxy solicitations all material
circumstances surrounding the use of corporate funds for illegal
campaign contributions during the 1972 presidential election.15 The
settlement16 requires Northrop management to place on its board of
directors court-approved “independent outside directors” and to
utilize the proxy machinery to secure their re-election at annual
shareholders’ meetings.17 Moreover, the agreement requires the
company to amend its articles of incorporation so as to maintain
permanently a board composed of 60 percent independent, outside
L'.S.C. § 78r (anti-fraud provision). The complaint alleged that Mattel officials overstated
profits and understated costs in press releases and reports filed with the SEC, thus dis
torting the picture of the company’s economic health. Complaint, supra.
13. See 5 SEC Docket 241 (SEC Lit. Rel. No. 6531) (Oct. 2, 1974). The decree requires
independent director predominance on the executive committee as well as on the board.
The order also establishes two newly-created committees, a special audit committee and a
litigation committee, to be controlled by the independent directors until their special
responsibilities are fulfilled. These committees are charged with the responsibility of inves
tigating the claims contained in the SEC’s complaint, as well as undertaking numerous
managerial functions.
The decree also requires the new board to appoint a special counsel, satisfactory to the
SEC and the court, to undertake, at the expense of the company, a complete investigation
of the allegations contained in the Commission’s complaint and to institute any appropri
ate actions, subject to the approval of the new independent directors, against past or pre
sent officers, directors, or employees. See Second Amended Judgment, SEC v. Mattel, Inc.
Civil No. 74-2958 (C.D. Cal. 1974).
14. See Springer v. Jones (Northrop), Civil No. 74-1455 (C.D. Cal. 1974).
15. See Complaint at 9-12, Springer v. Jones, Civil No. 74-1455 (C.D. Cal. 1974). The
complaint also alleged violations of the Federal Corrupt Practices Act as well as a common
law breach of fiduciary duty. Id. at 13-15; see 18 U.S.C §§ 610, 611 (1970). At the time suit
was filed, it was unclear whether the stockholder had an implied private cause of action
under the Federal Corrupt Practices Act. Subsequently, the Supreme Court held that a
stockholder has no private action but must bring his allegations of illegal corporate contri
butions before the Federal Election Commission. See Cort v. Ash, 422 U.S. 66, 74-76
(1975).
16. Final Judgment, Springer v. Jones, Civil No. 74-1455 (C.D. Cal. 1974). Commenta
tors have speculated that Northrop’s decision to settle was influenced by its concern not to
jeopardize its outstanding bid for a large government defense contract. See Bus. Week,
Feb. 24, 1975, at 65. Even in the absence of extraordinary factors, it may be advantageous
for a corporation to settle a suit by consent rather than proceed to litigations. A compro
mise settlement saves the time and expense of litigation, restricts adverse publicity to one
announcement, and causes minimal disruption of business activities. See Mathews, supra
note 2, at 955. Moreover, if the decree is entered without admission of the alleged facts or
violations, the settlement cannot be used to establish liability in parallel or subsequent
suits. Cf. Rachal v. Hill, 435 F.2d 59, 63-64 (5th Cir. 1970) (SEC injunctions not accorded
collateral estoppel effect in private suits).
17. See Undertaking at 3-4, Springer v. Jones, Civil No. 74-1455 (C.D. Cal. 1974) (incor
porated by reference into Final Judgment).
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directors.18
Judicial appointment of directors to boards of corporations
charged with securities laws violations is a new remedy that promises
to grow in use and importance.19 Since courts thus far have
appointed directors only pursuant to consent decrees or compromise
settlements,20 the legal premises underlying this type of relief and its
relative merits have yet to be argued fully before the courts. In light
of the traditional processes for selecting corporate management, the
remedy of court-appointed directors raises the fundamental issue of
the federal court’s power to interpose itself in internal corporate
affairs by fashioning such relief. This issue encompasses not only an
inquiry into the scope of the federal judiciary’s jurisdiction but also
an investigation into the circumstances in which a court, assuming it
is possessed of the power to act, ought to act along the lines
suggested by the Mattel and Northrop cases. Court-appointed
management also raises broad questions concerning the impact of
independent, outside directors on the behavior of large, publicly-held
corporations, particularly in relation to compliance with federal
securities laws and the fiduciary duties of the independent directors
to shareholders.

Judicial Power to Appoint Corporate Directors
THE ANALOGY TO RECEIVERSHIPS

No federal securities law expressly authorizes courts to remedy
violations of the statutes or SEC regulations by appointing outside
directors to the boards of corporate violators. Congress, however, has
granted the federal courts jurisdiction to enforce any liability or duty
arising under the statutory scheme,21 thereby making federal equity
jurisdiction the source of judicial authority supporting ancillary relief
in securities enforcement actions.22 Once a party invokes the court’s
18. Id. at 4-5. The terms of the decree also established precedent by empowering North
rop stockholders to approve the appointment of the company’s independent auditors, thus
reducing management’s control over the auditing process. Id. at 7. See generally Eisen
berg, Legal Models of Management Structure in the Modern Corporation: Officers, Direc
tors, and Accountants, 63 Calif. L. Rev. 375, 425 (1975) (management control over ac
countants).
19. See Sporkin, SEC Developments in Litigation and the Molding of Remedies, 29 Bus.
Law. 121,123 (Special Issue, Mar. 1974).
20. See note 10 supra.
21 Securities Act § 22, 15 U.S.C. § 77v (1970); Exchange Act § 27, 15 U.S.C. § 78aa
(1970); see SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1103 (2d Cir. 1972); SEC
v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307-08 (2d Cir.), cert, denied, 404 U.S. 1005
(1971).
22. See SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307-08 (2d Cir.), cert, denied,
404 U.S. 1005 (1971) (SEC not limited to seeking specific statutory remedies; district
court has power to grant ancillary equitable relief in Exchange Act case). No legal im
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equity jurisdiction by filing a claim to enjoin practices illegal under
the securities statutes,23 the court may fashion whatever equitable
relief it deems necessary to effectuate the federal legislation,24 a
power that seemingly includes jurisdiction to interpose itself into the
affairs of corporations and appoint new management when necessary
to assure full compliance with the law. To support its position that
federal courts have the equitable power to appoint directors, the SEC
analogizes to the longstanding practice of court appointment of
receivers. Despite the absence of express statutory authorization for
appointment of receivers, federal courts consistently have recognized
their power to appoint receivers to corporations found in violation of
federal securities laws.25 Reasoning that court appointment of
directors is a less drastic form of relief than receivership, the SEC
apparently maintains that judicial power to appoint directors follows
a fortiori from its power to appoint receivers.26 In several respects,
receivership in fact may damage a corporation more than the
appointment of directors; receivership often activates demand
provisions in notes, accelerates foreclosure, and impairs a corpora
pediment bars the SEC from seeking in its enforcement actions relief not expressly
authorized by the federal securities laws. See id. at 1307-08 (SEC not limited to remedies
provided in section 21 of Exchange Act).
23. The SEC has a statutory right to request an injunction. Securities Act § 20(b), 15
U.S.C. § 77t(b) (1970); Exchange Act §21(e), 15 U.S.C. § 78u(e) (1970); see SEC v. Texas
Gulf Sulphur Co., 446 F.2d 1301,1307 (2d Cir.), cert, denied, 404 U.S. 1005 (1971). Through
an implied right of action, a private litigant also may invoke the court’s equity powers by
‘'eeking injunctive relief under the securities laws. See J.I. Case Co. v. Borak, 377 U.S. 426,
430-31,433-35(1964).
24. See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 386-89 (1970); cf. SEC v. C.M.
Joiner Leasing Corp., 320 U.S. 344, 350-51 (1943) (rule of statutory interpretation to fur
ther congressional purposes). A court may premise ancillary relief on one of two theories.
First, equity courts have ancillary jurisdiction to issue decrees to implement their injunc
tive remedy. Insofar as the ancillary remedies in securities law suits effectuate the statu
torily authorized injunctive relief, they come within a court’s judicial power. The second
and broader theory supporting ancillary relief is based on federal common law. The power
of courts to fashion federal common law to effectuate legislative policy underlies judicial
creation of extra-statutory relief. See J.I. Case Co. v. Borak, 377 U.S. 426, 433-35 (1964);
Comment, supra note 3, at 950-54. See generally Friendly, In Praise of Erie—And of the
.Vi u Federal Common Law, 39 N.Y.U.L. Rev. 383, 395-421 (1964). Irrespective of the un
ci» riving theory, the court must fashion equitable relief that remedies the violation rather
than punishes the violator. See SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1308 (2d
Cir.), cert, denied, 404 U.S. 1005 (1971) (to remedy rule 10b-5 violation, court properly may
order restitution of profits gained from illegal transactions).
25. See, e.g., SEC v. Charles Plohn & Co., 433 F.2d 376, 379 (2d Cir. 1970); SEC v.
Bowler, 427 F.2d 190, 196-98 (4th Cir. 1970); SEC v. Keller Corp., 323 F.2d 397, 403 (7th
Cir. 1963); Los Angeles Trust Deed & Mortgage Exch. v. SEC, 285 F.2d 162, 179-82 (9th
Cir. 1960), cert, denied, 366 U.S. 919 (1961); Sporkin, supra note 19, at 123. Of the federal
securities statutes, only the Investment Company Act authorizes the appointment of a
receiver. §42(e), 15 U.S.C. § 80a-41(e) (1970).
26. See Points and Authorities for Plaintiff at 4-6, SEC v. Mattel, Inc., Civil No. 74-
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tion’s ability to borrow capital.27 Conversely, courts appoint
independent directors specifically to enable a corporation to continue
its business and retain its economic viability in the interest of both
shareholders and the public.28
Despite such comparative advantages of court-appointed manage
ment, however, the Commission’s argument fails to account for
several significant differences between the two remedies. A receiver is
appointed to maintain the status quo of a business pending litigation
or the execution of an ultimate action, such as dissolution or
reorganization;29 primary responsibility is to protect corporate
property or assets susceptible to waste or misappropriation.30
Receivers generally do not replace management in the operation of
the enterprise, and, in fact, numerous legal and practical restrictions
on their powers prevent them from exercising complete management
control.31 In a few suits brought by the SEC, for example, federal
courts have appointed a receiver only to investigate corporate
wrongdoing and aid in implementing court-ordered corrective
action.32 In contrast, court-appointed directors assume and are
expected to exercise all the powers and obligations conferred on
directors by state law. Moreover, their appointment does not
contemplate eventual dissolution of the business but rather its
continued economic viability. Because of the obligation of courtappointed directors to participate actively in management functions,
particularly with respect to decisions affecting equity interests, the
remedy will affect the stockholder-management relationship to a
much greater degree than does receivership. Similarly, court-appointed
2958 (C.D. Cal., filed Nov. 21,1974). See also Sporkin, supra note 19, at 123-24.
27. See SEC v. Bowler, 427 F.2d 190,196 (4th Cir. 1970); 3 R. Clark, Receivers § 744
(3ded. 1959).
28. See Sporkin, supra note 19, at 123.
29. See 3 R. Clark, supra note 27, §§ 718-20; 4 J. Pomeroy, Equity Jurisprudence §
1330 (5th ed. 1941).
30. See, e.g., SEC v. Charles Plohn & Co., 433 F.2d 376, 379 (2d Cir. 1970) (receiver ap
pointed to oversee liquidation); SEC v. Keller Corp., 323 F.2d 397, 403 (7th Cir. 1963)
(receiver appropriate where fraud or mismanagement shown); Los Angeles Trust Deed &
Mortgage Exch. v. SEC, 285 F.2d 162, 181 (9th Cir. 1960), cert denied, 366 U.S. 919 (1961)
(receiver necessary so assets not dissipated or wasted). See also 3 R. Clark, supra note 27,
§ 720; 4 J. Pomeroy, supra note 29, § 1336.
31. See, e.g., Northwest Marine Works v. United States, 307 F.2d 537, 542 (9th Cir.
1962) (receivers ordinarily not authorized to carry on debtor’s business); United States v.
Johnson, 98 F.2d 462, 466 (8th Cir. 1938) (receiver without power to conduct private
business absent special authority); 3 R. Clark, supra note 27, §§ 773, 776 (receiver
generally requires court authorization to purchase property or execute promissory notes).
32. See SEC v. Koenig, 469 F.2d 198, 202 (2d Cir. 1972) (“limited receiver’’ appointed to
investigate SEC allegations and conduct election of new management); SEC v. S & P Nat’l
Corp., 360 F.2d 741, 750-51 (2d Cir. 1966) (receiver appointed to investigate and assure
compliance with 1934 Act).
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management differs from other forms of ancillary relief in its
intrusion into the traditional state-governed process by which
stockholders hold the power to select the managers of the
enterprise.33 The possible abrogation of shareholder rights and bypass
of state-created procedures for removing misfeasant management that
result from court appointment of directors justify a close
examination of the legal underpinnings of this remedy.
SCOPE OF FEDERAL EQUITABLE POWER

The Supreme Court has stated on numerous occasions that federal
courts possess broad and flexible equitable power to fashion the relief
necessary to remedy violations of federal law.34 Furthermore,
neither state law nor possible injury to state-created rights may
restrict this power.35 In hearing claims arising under the federal
33. Substantially all state corporation statutes provide that, in the absence of charter
provisions to the contrary, directors shall be elected by stockholders at annual meetings.
See, e.g., Del. Code Ann. tit. 8, §*211(b) (Michie 1974); N.Y. Bus. Corp. Law § 602(b)
i McKinney 1963); Ohio Rev. Code Ann. § 1701.39 (Page Supp. 1974). See generally 2 W.
Fletcher, Cyclopedia of the Law of Private Corporations § 285 (perm. ed. rev. vol.
1969).
All state corporation statutes grant stockholders the right to remove directors for
cause. See H. Ballantine, Corporations 433-36 (rev. ed. 1946). In a number of juris
dictions, directors may be removed without cause by a majority vote of stockholders if the
certificate of incorporation so provides. See, e.g., Cal. Corp. Code § 810 (West 1955); N.Y.
Bi s Corp. Law § 706(b) (McKinney 1963); Pa. Stat. ANN. tit. 15, § 1405 (Supp. 1975). A
decree may be fashioned so as to protect court-appointed directors against removal except
upon court order. See SEC v. Westgate-California Corp., 3 SEC Docket 30 (SEC Lit. Rel.
No. 6142) (S.D. Cal. Nov. 9, 1973) (removal and replacement of court-appointed directors
requires court approval).
34. See, e.g., Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 239 (1969) (Civil Rights
Act); United States v. Parke, Davis & Co., 362 U.S. 29, 48 (1960) (Sherman Act); Mitchell
\ DeMario Jewelry, Inc., 361 U.S. 288, 290-91 (1960) (Fair Labor Standards Act); Porter
v. Warner Holding Co., 328 U.S. 395, 400 (1946) (Price Control Act). The Supreme Court in
Bell v. Hood characterized the powers of a federal court to vindicate federal rights:
[WJhere federally protected rights have been invaded, it has been the rule from
the beginning that courts will be alert to adjust their remedies so as to grant the
necessary relief. And it is also well settled that where legal rights have been in
vaded, and a federal statute provides for a general right to sue for such invasion,
federal courts may use any available remedy to make good the wrong done.
327 U.S. 678, 684 (1946) (footnotes omitted).
35. See J.I. Case Co. v. Borak, 377 U.S. 426, 434 (1964) (in granting equitable relief
under federal securities acts, courts not limited by state corporate law); Guffey v. Smith,
237 U.S. 101, 114 (1915) (state decisional rule cannot restrict federal equitable remedies).
The Supreme Court’s holding in Borak that states cannot delimit the remedies available
for violations of the federal proxy rules has been applied by the lower courts to other provi
sions of the securities laws. See Drachman v. Harvey, 453 F.2d 722, 728-29 (2d Cir. 1971),
rev'd on other grounds on rehearing en banc, 453 F.2d 736 (2d Cir. 1972) (rule 10b-5
claims); Levitt v. Johnson, 334 F.2d 815, 819-20 (1st Cir. 1964), cert, denied, 379 U.S. 961
(1965) (Investment Company Act).

744

The Georgetown Law Journal

[Vol. 64:737

securities laws, federal district courts possess such power,36 and they
have utilized it to develop numerous extra-statutory remedies.37 The
equitable jurisdiction of federal courts is not unlimited, however;38 in
ensuring compliance with a federal statute, courts must fashion their
remedies to effectuate legislative purposes.39 Thus, whether the
federal equity power supports the court appointment of directors will
depend on the degree to which the remedy fosters the legislative
purposes of federal securities laws.
Congress designed the Securities Act and Exchange Act to bring a
substantial degree of investor confidence to the country’s stock
exchanges and money markets.40 More specifically, Congress imposed
a comprehensive scheme entailing governmental regulation and
incentives for self-regulation to prevent many of the fraudulent and
abusive practices contributing to the 1929 stock market crash.
Although the federal scheme of securities legislation manifests a
number of congressional policies, the most significant, as well as
those most affected by court-appointed management, are investor
protection, shareholder participation in corporate affairs, and the
concurrent function of state and federal securities regulation.

Investor Protection.
In securities cases, courts generally
fashion ancillary relief based on the need to protect investors from
deceptive practices in the purchase and sale of securities.41 In some
36. See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 390-91 (1970) (Exchange Act); J.I.
Case Co. v. Borak, 377 U.S. 426, 433-34 (1964) (Exchange Act); Deckert v. Independence
Shares Corp., 311 U.S. 282,288-90 (1940) (Securities Act); SEC v. Texas Gulf Sulphur Co.,
446F.2d 1301,1307-08(2dCir.),ceri. denied, 404 U.S. 1005 (1971) (Exchange Act).
37. See notes 4-7 supra and accompanying text.
38. See Whitcomb v. Chavis, 403 U.S. 124, 161 (1971) (by drafting plan of legislative
district reapportionment, court exceeded equity power and infringed on legislative func
tion).
39. See, e.g., Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 62 (1975) (exercise of extra
ordinary injunctive powers under Williams Act improper in light of narrow legislative pur
pose); Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 288, 292 (1960), quo ting Clark v.
Smith, 38 U.S. (13 Pet.) 195, 203 (1839) (suit brought under Section 17 of Fair Labor
Standards Act of 1938; equity courts possess inherent power to give effect to legislative
policy); SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307-08 (2d Cir), cert, denied, 404
U.S. 1005 (1971) (extraordinary equitable relief permissible in light of purposes of Ex
change Act). Equitable remedies that further the legislative purposes of the federal law
may override conflicting state law. See Fleischer, ‘'Federal Corporation Law": An Assess
ment, 78 Harv. L. Rev. 1146, 1168-70 (1965); cf. Hill, The Erie Doctrine in Bankruptcy, 66
Harv. L. Rev. 1013, 1033 (1953) (federal courts may apply federal substantive law over
riding existing state law only to implement congressional intent).
40. See S. Rep. No. 47, 73d Cong., 1st Sess. 6-7 (1933).
41. See, e.g., SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082,1105-06 (2d Cir. 1972)

1976]

Court-Appointed Directors

745

instances courts justifiably may appoint outside, independent
directors to further this policy because the remedy can rectify past
illegalities and deter future wrongdoing.
Management misconduct in large part is attributable to two
conditions endemic to the modern American corporate system: vast,
virtually unrestricted power in the hands of inside management, and
the lack of effective intra-corporate supervision of management’s
performance. Neither the shareholders nor the outside directors have
been capable of closely supervising the manner in which management
discharges its responsibilities. Because of their number and generally
narrow economic interests, shareholders of large, publicly-held
corporations as a group in most cases cannot initiate corrective action
in response to corporate misconduct.42 The board of directors, in
turn, is in only a slightly better position to constitute a
countervailing force to the corporation’s insiders. Notwithstanding
the statutory mandate that a board govern its corporation, the power
to control the enterprise in most publicly-held corporations rests with
the inside management. Absent a controlling stockholder, the
president and his officers generally govern the corporation, while the
board of directors retains only a supportive and advisory role.43
Although a host of factors account for the outsider’s restricted role,44
the primary cause seems to be management’s firm control of the
proxy machinery.45 Because of this control, outside directors have
(freeze of corporate assets); SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307-08 (2d
Cir.), cert, denied, 404 U.S. 1005 (1971) (restitution of profits); SEC v. Lum’s, Inc., 365 F.
Supp. 1046, 1065-67 (S.D.N.Y. 1973) (imposition of corporate policy guidelines). See gener
ally Exchange Act § 2, 15 U.S.C. § 78b (1970) (maintenance of fair and honest markets);
Securities Act of 1933, ch. 38, Preamble, 48 Stat. 74 (full and fair disclosure to prevent
fraud); S. Rep. No. 47, supra note 40, at 6-7 (same statement of purpose of 1933 Act).
42. See generally J. Livingston, The American Stockholder (1958), reviewed, Mann
ing, 67 Yale L.J. 1477 (1958).
43. See, e.g., R. Gordon, Business Leadership in the Large Corporation 116-17,128
(1945) (board’s function primarily advisory); M. Mace, Directors: Myth and Realtiy
72-73 (1971) (president, not board, controls large public corporations); Smith, Put the
Board of Directors to Work, 36 Harv. Bus. Rev. 41, 43 (May-June 1958) (board is creature
of president). Professor Mace’s study reveals that few corporation presidents are willing to
tolerate an inquisitive, probing director. M. Mace, supra at 77-79. The study concludes
that most outside directors fulfill limited functions: providing advice and counsel to man
agement, serving as a discipline for management, and acting in time of crises. Most boards
of directors do not assume a decisionmaking role in corporate affairs; objectives, strate
gies, and operating policies generally are created and executed by the president and his of
ficers. Id at 39-42, 68-71. See also Conard, Mace, Blough & Gibson, Functions of Directors
Under the Existing System, 27 Bus. Law. 23 (Special Issue, Feb. 1972).
44. See R. Gordon, supra note 43, at 132, 134 (failure to attend board meetings, infre
quency of meetings, lack of technical knowledge and expertise).
45. The extraordinary expense of a proxy fight has virtually precluded the possibility of
defeating management’s nominations for directorships. Even when a counter-nomination
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become dependent on the insiders for their positions and thereby
inhibited from fulfilling a truly supervisory role.46 Furthermore,
management possesses the means to deter any investigation or inquiry
by directors by restricting the flow of information on company
activities.47 Consequently, unless management is receptive to criticism
and guidance, outside directors can provide little practical supervision
over corporate affairs.
If neither the stockholders nor outside directors are capable of
eradicating the causes of corporate misconduct, only outside
intervention, most likely from the courts or a government regulatory
body, can protect shareholder and public interest. Where an injunction
is inadequate to prevent recurrent misconduct, the appointment of
outside directors may offer an effective means to protect the
investing public. The remedy of court-appointed directors also
addresses the fundamental problems of control of large corporations
by creating an independent management watchdog group, responsible
for supervising management’s performance. Insofar as court-appointed
management effectuates these purposes of the securities laws, its use
in appropriate cases is consistent with the principles governing the
exercise of federal equity power.
Shareholder Participation in Corporate Affairs.
The federal
securities laws evince another congressional policy that the remedy of
court-appointed directors arguably does not further and may actually
frustrate. Section 14 of the Exchange Act and the proxy rules
promulgated thereunder48 manifest an unequivocal congressional
intent to foster and preserve the voting rights of stockholders.49 The
House Report accompanying the Exchange Act refers to corporate
suffrage as “an important right that should attach to every equity
security bought on a public exchange.”50 Designed to provide the
closest substitute to actual attendance at stockholders meetings,51 the
is advanced and supported through proxy solicitations, the chances of eventual success
are slim. In 1972, of the 6,328 solicitations of proxies for election of directors filed with the
SEC, only 23, less than one percent, represented proxy contests. And of these, man
agement was successful in 15, while the dissidents were able to elect their nominee in only
four cases. Two were settled by negotiation and two others were described as pending. 38
SEC Ann. Rep. 30-31 (1972).
46. See R. Gordon, supra note 43, at 121-22,134.
47. Cf. Lanza v. Drexel & Co., 479 F.2d 1277, 1286, 1288-89 (2d Cir. 1973) (en banc)
(director uninformed of officers’ deceptive disclosures to prospective buyers of stock).
48. 15 U.S.C. § 78n (1970); 17 C.F.R. §§ 240.14a-l to-103 (1975).
49. See, e.g., Mills v. Electric Auto-Lite Co., 396 U.S. 375, 381-82 (1970); Werfel v.
Kramarsky, 61 F.R.D. 674, 678 (S.D. N.Y. 1974); In re Penn Central Securities Litigation,
367 F. Supp. 1158,1174-75 (E.D.Pa. 1973).
50. H.R. Rep. No. 1383, 73dCong., 2d Sess. 13 (1934).
51. See Emerson & Latcham, SEC Proxy Regulations: Steps Toward More Effective
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proxy rules have fostered corporate democracy more than any other
federal enactment.52
Court-appointed management, at least as utilized thus far, prevents
shareholders from changing management structure and suspends
stockholder voting rights temporarily. In certain cases, the
infringement may be more extensive and prolonged. For example, the
Mattel decree, which does not require shareholder approval of
appointed directors, apparently guarantees the appointed, outside
directors their positions on the board for five years, the duration of
the court order.53 Although these directors undoubtedly will be
presented to the stockholders for annual re-election, the terms of the
decree do not indicate precisely whether nomination and re-election
are legally necessary or whether those directors are even subject to
removal.54
The settlement agreement in Northrop also places the outside,
independent directors in office until the next scheduled annual
meeting, at which time management must recommend their
re-election and solicit proxies to that end.55 Even this remedy,
though temporary, raises serious questions regarding the possibility of
removing the appointed directors prior to the annual election.
The judicial appointment of directors by definition places
restrictions on the stockholders’ right to elect and remove
management. These restrictions, even if temporary and minimal,
cannot be reconciled with the congressional policy to encourage and
facilitate greater stockholder participation in corporate activities. By
using the remedy of court-appointed directors, courts and litigants
may be acknowledging that stockholder efforts to oust misfeasant
management would be futile. That acknowledgement may support the
propriety of this remedy even if the remedy conflicts with Congress’s
intent to give more power to shareholders.
Balancing Federal and State Interests in the Regulation of
Corporations.
In enacting the federal securities regulation
scheme, Congress did not desire to remove the states from the field
Stockholder Participation, 59 Yale L.J. 635, 637 (1950).
52. See Exchange Act Release No. 4399 (Jan. 9, 1950). Rule 14a-3 requires that each
stockholder receive a proxy statement which contains sufficient information to enable the
stockholder to make an informed decision on giving his proxy. 17 C.F.R. § 240.14a-3
(1975). Rule 14a-4 requires management to identify the matters to be acted upon at the
annual meeting. Id. § 240.14a-4(a) (3). Rule 14a-6 provides that all proxy materials be filed
with the SEC to ensure their accuracy and completeness. Id. § 240.14a-6.
53. See Second Amended Judgment at 4, SEC v. Mattel, Inc., Civil No. 74-2958 (C.D.
Cal. Nov. 26,1974).
54. See id.
55. See Undertaking at 3-4, Springer v. Jones, Civil No. 74-1455, (C.D. Cal. Nov. 23,
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of securities and corporate regulation.56 Each of the six primary
statutes governing SEC operations contains a provision preserving the
jurisdiction of state securities commissions.57 Although federal
legislation creates a number of duties and obligations beyond those
required by state law,58 the federal scheme is designed only to
supplement, not replace, state corporation law. Congress’s repeated
rejections of a federal law of incorporation further reflects its
disfavor with a national law of corporations that would replace state
regulation in that field.59
The remedy of court-appointed management is not entirely
consistent with this policy of preserving state regulation of
corporations. Although modified by the federal proxy rules, the
mechanism to select corporate management is a creation of and is
generally governed by state law.60 Because the judicial appointment
of directors bypasses this process, the remedy may undermine the
policies underlying the state’s election procedure.
Although J.I. Case v. Borak6' clearly establishes that state law may
not impede the protection of federal interests,62 that holding does
1974).
56. See 1 L. Loss, supra note 2, at 155-58.
57. Securities Act § 18, 15 U.S.C. § 77r (1970); Trust Indenture Act of 1939, § 326, 15
U.S.C. § 77zzz (1970); Exchange Act § 28(a), 15 U.S.C. § 78bb (1970); Public Utility Hold
ing Company Act of 1935, § 21, 15 U.S.C. § 79u (1970); Investment Company Act of 1940,
§ 50, 15 U.S.C. § 80a-49 (1970); Investment Advisers Act of 1940, § 222, 15 U.S.C. § 80b18a (1970).
58. See, e.g., Exchange Act § 14(a), 15 U.S.C. § 78n ( 1970) (detailed disclosure required
in proxy solicitation); id. § 12(a), 15 U.S.C. § 781 (registration of securities traded on na
tional exchange required); Securities Act § 10, 15 U.S.C. § 77j ( 1970) (information required
in prospectus).
59. See 1 L. Loss, supra note 2, at 107; Federal Trade Commission, Compilation of
Proposals and Views For and Against Federal Incorporation or Licensing of Cor
porations, S. Doc. No. 92, 70th Cong., 1st Sess., pt. 69-A (1934). Since 1905 over twenty
bills calling for a federal licensing and regulation of corporations have been introduced in
Congress; neither house ever has passed such legislation. See, e.g., S. 330, 76th Cong., 1st
Sess. (1939); S. 10, 75th Cong., 1st Sess. (1937); H.R. 6168, 60th Cong., 1st Sess. (1908).
60. See, e.g., Del. Code Ann. tit. 8, § 211(b) (Michie 1974) (stockholders must elect
directors at annual meeting); N.Y. Bus. Corp.Law § 602(b) (McKinney 1963) (same);.Ohio
Rev. Code Ann. § 1701.39 (Page Supp. 1974) (stockholders must elect directors at annual
regular or special meeting).
61. 377 U.S. 426 (1964).
62. Id. at 434; see Levitt v. Johnson, 334 F.2d 815, 819 (1st Cir. 1964), cert, denied, 379
U.S. 961 ( 1965) (lenient federal standard of notification applied to further policy of Invest
ment Company Act); Miller v. Steinbach, 268 F. Supp. 255,268 (S.D.N.Y. 1967) (state pro
hibition of shareholder suit not controlling where suit will foster federal policy); Weitzen v.
Kearns, 262 F. Supp. 931, 932 (S.D.N.Y. 1966), aff'd sub nom. Epstein v. Solitron Devices
Inc., 388 F.2d 310 (2d Cir. 1968) (per curiam) (plaintiff not required to post costs required
by state law in Exchange Act case); Voege v. American Sumatra Tobacco Corp., 241 F.
Supp. 369, 375 (D. Del. 1965) (federal, not state, standard for appraisal controls in
Exchange Act suit).
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not lead inexorably to the conclusion that federal courts may
disregard state interests when infringement or displacement of a state
regulatory scheme may possibly occur. Federal courts frequently
adopt state rules that are compatible with the policies of the federal
securities laws and are not reluctant to defer to a state law that will
facilitate the adjudication of the claims or the vindication of rights
without frustrating federal policy.63 Moreover, the Supreme Court has
recognized that principles of comity and federalism require that
federal courts occasionally must define the nature and limits of
federal rights and remedies in relation to contiguous state interests.64
Unnecessary infringment upon state regulation of corporate affairs also
conflicts with the principle of federalism that reserves to state control
those areas of commercial activity not regulated by the national gov
ernment.65

Propriety of Court-Appointed Directors
In fashioning equitable relief, a court must balance the possible
deleterious consequences of granting relief against the demonstrated
need for it.66 Thus, once a court determines that it has the equitable
jurisdiction to appoint independent, outside directors, it must decide
according to the principles of equity whether the facts of the case
warrant such relief and what type of decree will best promote
legislative policies and afford a complete remedy. In addition to
considering the impact of the remedy on the policies underlying
federal securities laws, a court must balance various additional
competing interests, including those of stockholders, the public, and
any other affected parties.
63. See Crist v. United States, 343 F.2d 902, 904 (10th Cir. 1965) (state rule of attach
ment applied in rule 10b-5 action); H.L. Green Co. v. MacMahon, 312 F.2d 650, 653 (2d Cir.
1962), cert, denied, 372 U.S. 928 (1963) (state statute of limitation applied to rule 10b-5
action). See gen erally 3 L. Loss, supra note 2, at 1771-78.
64. See Younger v. Harris, 401 U.S. 37, 44 (1971) (federal courts must protect federal
rights without unduly interfering with legitimate state interests); Prudence Realization
Corp. v. Geist, 316 U.S. 89, 95 (1942) (New York law regulating priority of claims upon in
solvency evaluated but found not to be controlling in bankruptcy proceeding); Board of
County Comm’rs v. United States, 308 U.S. 343, 352 (1939) (state interest in treating tax
payers equally controlling when not inconsistent with federal policy involved).
65. See Allen-Bradley Local 1111, United Electrical Workers v. Wisconsin Employment
Relations Bd., 315 U.S. 740, 749 (1942) (state control of certain employer-employee mat
ters not precluded by extensive but nonexhaustive federal regulation); Kelly v. Washing
ton ex rel. Foss Co., 302 U.S. 1, 10 (1937) (state regulation of tugboats permissible where
federal regulation limited); cf. Port Richmond & Bergen Point Ferry Co. v. Board of
Chosen Freeholders, 234 U.S. 317, 327 (1914) (absent conflict with federal authority, states
permitted to regulate local ferries).
66. See Di Giovanni v. Camden Fire Ins. Assn, 296 U.S. 64, 70-72 (1935).
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STOCKHOLDER INTERESTS

Apart from considering the danger of undermining the congres
sional purpose of fostering corporate democracy, a court must
gauge the substantiality of the actual harm to stockholder interests
that judicial appointment of management might cause. An initial
review of stockholder voting patterns in American corporations
suggests that little harm will result. Stockholder electoral rights have
fallen into a state of such nonuse67 that concern for keeping the right
inviolate arguably should not prevent more effective enforcement of
the securities laws attainable through court appointment of
management. Moreover, an immediate cessation of wrongdoing and
the infusion of responsible management may serve shareholders’
interests better than the preservation of a right which only in unusual
circumstances involving great expenses of effort and time can be
exercised to halt illegal corporate practices. One reason for creating
the SEC was to establish a public agency capable of protecting the
interests of actual and potential investors.68 Presumably, if individual
stockholders were unable to coalesce to protect their investment or
interests, they would welcome corrective action by public agencies
and the courts, with only slight regard for the forfeiture of what they
may consider insignificant rights.
Balanced against the benefits of ordering appointment of
independent directors are several compelling reasons why courts
should not lightly abrogate stockholders’ voting rights. Although hard
67. See Manning, The Shareholder's Appraisal Remedy: An Essay for Frank Coker, 72
Yale L.J. 223, 261 (1962); cf. A. Berle & A. Means, The Modern Corporation and
Private Property 277 ( 1937) ( shareholders’ sole control is expectation that directors will
observe fiduciary obligations); Rostow, To Whom and For What Ends Is Corporate Man
agement Responsible?, in The Corporation in Modern Society 46, 53 (E. Mason ed.
1960). Despite efforts of the SEC and the stock exchanges to generate a more meaningful
level of stockholder democracy, no present evidence indicates that the owners of publiclyheld corporations are any more informed of or involved in the affairs of their companies
than were their counterparts decades ago. The elective system has not been very success
ful in enforcing good corporate management since it works only under two conditions: the
majority shareholders’ interests in the corporation’s welfare must outweigh their interests
in related companies, and the majority of shareholders must participate actively in evalu
ating the directors’ performance and selecting directors. See Conard, Functions of Direc
tors Under the Existing System, 27 Bus. Law. 23 (Special Issue, Feb. 1972). In large pub
licly-held corporations where no group of stockholders is in control, shareholder apathy
permits management to exercise real control by default. The inevitable conclusion is that
shareholder democracy plays only a negligible role in regulating management conduct; Id.
at 26. Recognizing the ineffectiveness of stockholders as a countervailing force to manage
ment, one commentator has espoused a model of corporate organization in which stock
holders would be disenfranchised. See Manning, supra note 42, at 1490-92.
68. See H.R. Rep. No. 1383, 73d Cong., 2d Sess. 2 ( 1934) (message to Congress by Presi
dent Franklin D. Roosevelt).
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data is lacking, there are indications, for example, that shareholders
perceive voting as an important, meaningful right, particularly when
management actions are deemed inadvisable.69 Assuming this
shareholder perception is true, suspension of the voting process dis
courages shareholders from ever taking corrective action and further
undermines efforts to achieve corporate democracy. The initial
disregard of stockholder rights establishes a precedent easily invoked
in situations less compelling than gross management misconduct.
Moreover, shareholder voting tends to add substance and force to
many of the disclosure requirements imposed on publicly-held
corporations.70 The stockholders’ injury is not limited to the effect
on their participation in corporate affairs since economic interests
also may suffer. Equity in a corporation represents an aggregation of
rights and interests, each having a value in itself; curtailing any one of
these interests theoretically diminishes the value of the total
investment.71 Thus a share of stock with curtailed voting powers is
less attractive on the market than one that represents all the
stockholder’s customary rights and interests.72
Equitable remedies often abrogate substantive rights, however, and
are justified on the ground that they remedy wrongdoing only on the
part of the affected parties.73 Court orders curtailing shareholder
voting rights sometimes have furthered this principle by issuing where
69. See Eisenberg, The Legal Role of Shareholders and Management in Modem Corpor
ate Decisionmaking, 57 Calif. L. Rev. 1,55-56 (1969).
70. See id. at 31,57. Professor Eisenberg notes that corporate managers generally are
more conscientious in disclosing information in conjunction with requests for shareholder
approval of management decisions than when disclosure merely informs shareholders of
actions already taken. Id.
71. The existence of unrestricted voting rights, for example, can be a valuable asset to a
shareholder in the event of a takeover or merger because states generally require stock
holder approval of such corporate actions. See, e.g., Del. Code Ann. tit. 8, § 251(c) (Michie
1974) (merger requires shareholder approval); id. § 271 (sale of substantially all assets re
quires shareholder approval); N.Y. Bus. Corp. Law § 903 (McKinney 1963) (merger re
quires two-thirds shareholder vote); id. § 909(a)(3) (sale of substantially all assets requires
shareholder approval).
72. Cf. Treas. Reg. § 20.2031-2(f)(2) (1975) (degree of control of business relevant factor
in valuation of stock for federal estate tax purpose). Even where the shareholders do not
contemplate selling the stock, they may suffer from the court order if the corporation has
difficulty in raising capital for expansion or development. Moreover, large investors and
corporations otherwise interested in buying into the defendant corporation may be dis
couraged from doing so.
73. See, e.g., Milling v. Berg, 104 So. 2d 658, 660-61 (Fla. Dist. Ct. App. 1958) (injunc
tion halting boatyard’s work during certain hours because of complaints of noise, dust and
smoke); Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 226, 257 N.E.2d 870, 873, 309
X.Y.S.2d 312, 317 (1970) (continuance of injunction against air polluter conditioned on
payment of permanent damages); Southwest Weather Research, Inc. v. Duncan, 319
S.\V.2d 940, 945 (Tex. Civ. App. 1958) (per curiam) (corporation enjoined from cloud seed
ing that affected weather over other farmers' lands).
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a direct causal relationship existed between the activities of the
affected shareholders and the securities law violations. In Chris-Craft
Industries, Inc. v. Piper Aircraft Corp.™ for example, the court
enjoined the defendant corporation, which had been adjudged in
violation of section 14(e) of the Exchange Act74
75 and rule 10b-676 for
false misrepresentations and actions by an interested party in the
course of a successful tender offer, from voting the stock of the
acquired corporation for five years.77 Since rescission of the
acquisition appeared infeasible, the court fashioned the remedy to
prevent the defendant from enjoying the fruits of its violations.78 The
suspension of voting rights in Chris-Craft had a retributive as well as
preventative result insofar as it deprived violators of the fruits of
their violations and also discouraged them from future misconduct.
Suspending the voting rights of shareholders who took no part in illegal
activities, one result of judicial appointment of directors, departs
from traditional equitable principles, however, and should give courts
pause before ordering such relief.79
THE PUBLIC INTEREST

A court’s willingness to appoint outside, independent directors may
depend on the character of the party seeking that relief. In requesting
appointment of independent directors, the SEC can cite its statutory
authority to seek remedial measures that will best safeguard the
public interest.80 As protector of the public interest, the Commission
enjoys certain substantive and procedural advantages unavailable to
private litigants. For example, the Commission does not have to show
irreparable harm to obtain an injunction pursuant to its statutory
powers.81
74. 480 F.2d 341 (2d Cir.),cert, denied, 414 U.S. 910 (1973).
75. 15 U.S.C. § 78n(e) (1970).
76. 17C.F.R. §240.10b-6(1975).
77. 480 F.2d at 380.
78. Id. at 379.
79. The extent to which a court may affect the rights of innocent parties by equitable
relief arises frequently where courts grant retrospective relief for violations of proxy rules
leading to consummated mergers. One commentator has argued that federal remedies,
such as rescission and undoing of corporate acts, should not be fashioned so as to divest
inculpable stockholders of their franchise. See Comment, Private Actions and the Proxy
Rules: The Basis and the Breadth of the Federal Remedy, 31 U. Chi. L. Rev. 328, 354
(1964) (section 29(b) of Exchange Act voids contracts as to rights of persons who violate
the Act under limited circumstances).
80. See Securities Act § 20(b), 15 U.S.C. § 77t(b) (1970) (authority to seek injunction);
Exchange Act § 21(e), 15 U.S.C. § 78u(e)(1970) (same).
81. See, e.g., SEC v. Tax Service, Inc., 357 F.2d 143,145 (4th Cir. 1966) (per curiam) (en
joining sale of unregistered stocks in violation of sections 5(a) and (c) of Securities Act);
Bradford v. SEC, 278 F.2d 566, 567 (9th Cir. 1960) (per curiam) (enjoining sale of securities
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A private party seeking injunctive relief in federal court faces a
much more difficult argument.82 If a stockholder can point to no
interest other than concern for his investment to justify resort to
court-appointed management, a court should feel less compelled to
fashion such extraordinary relief. The Supreme Court in
Rondeau v. Mosinee Paper Corp.83 recently made clear that a private
litigant, suing on a private cause of action under the federal securities
laws, must satisfy the traditional requirements of equitable relief,
including a showing of irreparable harm, before an injunction may
issue, even if he asserts that his claim will promote the public
interest.84 Noting the distinction between an implied private right of
action and the Commission’s express statutory authority to enforce
the securities laws, the Court suggested that private litigants may not
avoid traditional equitable requirements by clothing their claims in
the mantle of public interest.85
The Court in Mosinee did not address the issue whether private
litigants who have established an irreparable injury arising from
securities law violations also must carry a greater burden than the
Commission in demonstrating the need for extraordinary equitable
relief, but prior Court holdings that equity powers are more
expansive in suits involving the public interest86 suggest that courts
will impose a greater burden on private parties than on the SEC
absent at least a bona fide public interest in the litigation.
STANDARDS OF MANAGEMENT LIABILITY

In a few cases in which the court has appointed outside directors,
the consent decrees provide for the resignation and replacement of
only certain officers and directors of the defendant corporation.87
proper for so long as books improperly kept and financial reports not filed); SEC v. MonoKearsarge Consolidated Mining Co., 167 F. Supp. 248, 261 (D. Utah 1958) (enjoining sale
of stock in violation of section 5 of Securities Act). But cf. SEC v. Frank, 388 F.2d 486, 493
(2d Cir. 1968) (in issuing injunction, judge’s failure to find facts on extent of defendant’s
culpability not excused by plaintiff’s status as public agency).
82. See generally Pitt & Markham, SEC Injunctive Actions, 6 Rev. Sec. Reg. 955, 956
(1973).
83. 422 U.S. 49 (1975).
84. Id at 63-65.
85. Id at 62-63.
86. See, e.g., Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946) (restitution proper
remedy under section 205(e) of Emergency Price Control Act of 1942); Hecht Co. v.
Bowles, 321 U.S. 321, 331 (1944) (dictum) (section 205(a) of Emergency Price Control Act
of 1942 does not mandate issuing injunction against all violators); Virginia Ry. v. System
Fed'n, 300 U.S. 515, 552 (1937) (ascertaining proper extent of relief granted under Railway
Labor Act of 1926).
87. See Memorandum of Terms of Settlement at 3, SEC v. Clinton Oil Co., Civil No. W-
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violations resulted from intentional management misconduct96 or
gross negligence.97 Furthermore, the complainant should be required
to show that the violations substantially undermine the integrity of
the securities market or damage the position of investors. Such
guidelines not only would put potential wrongdoers on notice of the
possible consequences of their actions but also would allow judicial
oversight over the Commission’s use of the consent decree process.98
CONSIDERATION OF ALTERNATIVES

In assessing the need for court-appointed management, courts must
consider the usefulness of alternative remedies that simultaneously
would safeguard the investing public and cause the least damage to
private interests. Enjoining future activities that violate the law does,
of course, constitute a considerable deterrent force, but as the
Supreme Court has recognized, this remedy may be inadequate in
certain circumstances.99 For example, an injunction may not
effectively deter misfeasant inside management that is free from
intra-corporate supervision since courts have neither the time nor the
resources to scrutinize management conduct to detect violations.
Moreover, surveillance by the shareholders or outside directors may
be an ineffective means of monitoring the injunction.100101
Several remedies do exist to foster the protective and remedial
purposes of the securities laws without either involving excessive
judicial intervention or divesting stockholders of their traditional
prerogative to select management. In SEC v. Canadian Javelin Ltd.lQl
the SEC sought to remedy reporting violations and violations of rule
10b-5,102an effort similar to the enforcement goals in Mattel, but the
96. Cf. SEC v. Bowler, 427 F.2d 190,197-98 (4th Cir. 1970) (receiver appointed where de
fendant used corporation for private purposes involving fraud and mismanagement).
97. Recent decisions finding scienter to be an essential element of a cause of action
against officers and directors under rule 10b-5 support a standard of intentional miscon
duct or gross negligence amounting to willful disregard. See Lanza v. Drexel, 479 F.2d
1277, 1281 (2d Cir. 1973); cf. White v. Abrams, 495 F.2d 724, 735-36 (9th Cir. 1974) (rule
10b-5 imposes duty on trader of securities; court employs duty analysis rather than
scienter standard to determine whether violation exists). But cf. SEC v. Manor Nursing
Centers, Inc., 458 F.2d 1082, 1096 (2d Cir. 1972) (mere negligence sufficient basis for equi
table relief).
98. Because of limitations on staff and budgetary resources, the SEC enforcement pro
gram relies heavily on consent decrees. See Mathews, supra note 2, at 955; Comment,
supra note 2, at 1192-94.
99. See Schine Chain Theatres, Inc. v. United States, 334 U.S. 110, 128 (1948) (divesti
ture ordered in addition to antitrust injunction).
100. See notes 42-47 supra and accompanying text.
101. 4 SEC Docket 620 (SEC Lit. Rel. No. 6441) (S.D.N.Y. July 18,1974).
102. Id.
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Commission obtained relief that differed in a number of significant
respects. In contrast to the apparent suspension of voting rights and
extensive judicial intervention resulting from the Mattel decree, the
terms of the Canadian Javelin settlement require the company’s board
of directors to vote their personal shares and solicit proxies for the
election of a board consisting of 40 percent unaffiliated directors.103
This approach has several advantages: it preserves the electoral rights
of blameless stockholders while still promoting the election of
outsiders; it utilizes available corporate mechanisms, such as the
proxy machinery; it does not require modifying the corporate system,
an action that could have an unsettling and harmful effect on the
conduct of business; and by requiring management’s participation in
the reform, it raises the hope of increased awareness of the need for
self-regulation. Moreover, the district court retained a purely judicial
interest in the case and will need to intercede only if the terms of
the decree are violated or require modification.104
Other methods of enforcement that cause less harm to stockholder
rights and state regulatory schemes than appointment of independent
directors and still effect the remedial and protective purposes of the
securities laws also appear feasible. Equitable relief could entail the
appointment of special counsel representing stockholder interests to
investigate and initiate possible removal proceedings against wrong
doers and to conduct a special election of new directors.105 Another
alternative order would require stockholder approval of the
court-appointed directors at the earliest opportunity, without denying
stockholders their prerogative to remove the directors at a later time.
The availability of such alternatives should impose a heavy burden on
litigants seeking the appointment of new directors to demonstrate the
need for this remedy in light of its undesirable consequences. Because
courts fashion remedies that affect private and economic interests as

103. Id. The decree set forth certain criteria governing management’s selection of the
nominees, including a provision that the individuals be completely unaffiliated with Jave
lin and approved by the SEC.
The variation between the Canadian Javelin and Mattel settlements points up the ab
sence of a definitive SEC policy with regard to appointment of independent directors. Dis
crepancies in approach can be noted in other cases. Compare SEC v. Frigitemp Corp., 1
SEC Docket 123 (SEC Lit. Rel. No. 5817) (D.D.C. Mar. 28, 1973) (court-appointed
directors subject to stockholder approval) with SEC v. Coastal States Gas Corp., 2 SEC
Docket 451 (SEC Lit. Rel. No. 6054) (S.D. Tex. Sep. 12,1973) (no stockholder approval of
court-appointed directors required).
104. Judgment of Permanent Injunction at 9, SEC v. Canadian Javelin Ltd., Civil No.
73-5074 (S.D.N.Y. July 17,1974); see notes 109-112 infra and accompanying text.
105. Cf. SEC v.Koenig, 469 F.2d 198, 202 (2d Cir. 1972) (receiver appointed to conduct
election of new directors).
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little as possible,106 they initially should consider those remedies that
preserve stockholder rights and respect state regulation of corporate
affairs. Only on finding the alternative remedies insufficient to
achieve the purposes of the federal securities laws should the court
consider more drastic relief.
JUDICIAL SUPERVISION OF EQUITABLE RELIEF

In granting equitable relief, a court retains jurisdiction to oversee
and assure compliance with its decree. By appointing corporate
directors with both full statutory duties and powers to manage the
enterprise and the duty to implement additional court-imposed
obligations, an equity court faces the possible necessity to supervise
its order more extensively than other forms of injunctive relief
normally require. The traditional reluctance of courts to become
involved in the internal affairs of corporations107 conflicts with this
need for extensive judicial intervention. The widely recognized
business judgment rule in state corporation law, under which courts
defer to management’s judgment if its exercise is consistent with
applicable law and corporate policies, reflects this judicial reluc
tance.108 The federal judiciary has followed this policy of restraint
unless directed by specific statute to interpose itself in internal
corporate activities.109 Thus far, the experience with court-appointed
106. See Sautto v. Edenboro Apts., Inc., 84 N.J. Super. 461, 478, 202 A.2d 466, 475
(App. Div. 1964) (because of exorbitant cost of complying with zoning ordinance, violation
excused); Gilpin v. Jacob Ellis Realties, Inc., 47 N.J. Super. 26, 34-36,135 A.2d 204,208-09
(App. Div. 1957) (because of exorbitant cost of complying with restrictive covenant,
violator need pay only damages); Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 225,
257 N.E.2d 870, 873, 309 N.Y.S.2d 312, 316-17 (1970) (attempt to fashion remedy short of
financially burdensome alternative of closing plant adjudged nuisance).
107. See, e.g., Seagrave Corp. v. Mount, 212 F.2d 389, 396 (6th Cir. 1954) (dictum)
(courts generally will not interfere with discretionary management decisions); Northwest
Industries, Inc. v. B.F. Goodrich Co., 301 F. Supp. 706, 712 (N.D. Ill. 1969) (refusal to en
join proposed corporate purchase); Evans v. Armour & Co., 241 F. Supp. 705, 712 (E.D.
Pa. 1965) (same).
108. See, e.g., Miller v. AT&T, 507 F.2d 759, 762 (3d Cir. 1974) (district court improper
ly applied business judgment rule to management’s decision not to collect debt, which
might constitute illegal campaign contribution; not discretionary decision); Shlensky v.
Wrigley, 95 Ill. App. 2d 173, 181, 237 N.E.2d 776, 780 (1968) (suit for corporate mis
management must allege fraud, illegality, or conflict of interest); Pollitz v. Wabash R.R.,
207 N.Y. 113, 123-24, 100 N.E. 721, 723-24 (1912) (same). See generally 3 W. Fletcher,
supra note 33, § 1039; Note, The Continuing Viability of the Business Judgment Rule as a
Guide for Judicial Restraint, 35 Geo. Wash. L. Rev. 562 (1967).
109. For example, the federal proxy rules provide for federal regulation of the solicita
tion of shareholder proxies. See 17 C.F.R. §§ 240.14a-l to -102 (1975). Pursuant to the con
gressional determination underlying these rules that federal intervention may be neces
sary at times, the federal courts have exercised their judicial power to interrupt the statecreated solicitation process where its operation caused violation of federal law. See, e.g.,

1976]

Court-Appointed Directors

759

directors suggests that a considerable degree of judicial supervision
often is required. For example, the consent orders generally require
the courts to receive nominations, review the qualifications of
proposed directors, approve final appointments,110 and supervise the
work of a special counsel if one is appointed.111 In addition, the
parties may petition the court at any time for additional relief or
modification of the decree.112
The remedy of court-appointed directors also raises the possibility
of judicial involvement in business operations. If the appointed
directors are not subject to stockholder removal, the court
presumably assumes the responsibility to take appropriate action if
the directors fail to act in the stockholders’ best interests. Actions of
the court-appointed directors that threaten the economic viability of
the corporation, for example, may require the court to intervene and
resolve questions of a nonjusticiable nature. As the Supreme Court
has noted in another context, this possible entanglement is a
significant factor weighing against the appropriateness of such judicial
relief.113
Judicial appointment of directors also raises the related problem of
the potential for conflicts among the duties thrust upon those
individuals asked to serve. It remains unclear whether the appointed
SEC v. Transamerica Corp., 163 F.2d 511, 518 (3d Cir. 1947) (proxy resolicitation ordered
where stockholder proposals improperly omitted from initial solicitation); SEC v. May,
134 F. Supp. 247, 258 (S.D.N.Y. 1955)(stockholder committee enjoined from using illegally
solicited proxies); SEC v. O’Hara Re-Election (or Proxy) Committee, 28 F. Supp. 523, 525
iD. Mass. 1939) (corporation enjoined from holding annual meeting until new and valid
proxies filed with SEC).
110. See, e.g., SEC v. Mattel, Inc., 5 SEC Docket 241 (SEC Lit. Rel. No. 6531) (C.D.
Cal. Oct. 2, 1974); SEC v. Coastal States Gas Corp., 2 SEC Docket451 (SEC Lit. Rel. No.
6054) (S.D. Tex. Sept. 12, 1973); SEC v. Clinton Oil Co., 1 SEC Docket 27 (SEC Lit. Rel.
No. 5891) (D. Kan. May 16,1973).
111. See SEC v. Mattel, Inc., 5 SEC Docket241 (SEC Lit. Rel. No. 6531) (C.D. Cal. Oct.
2, 1974); SEC v. Westgate-California Corp., 3 SEC Docket 30 (SEC Lit. Rel. No. 6142)
(S.D. Cal. Nov. 9,1973).
112. Cf. Second Amended Judgment and Order of Permanent Injunction and Ancillary
Relief at 12, SEC v. Mattel, Civil No. 74-2958 (C.D. Cal. Nov. 26, 1974) (court retains jur
isdiction over action). At least one court considering appointment of directors has been
sensitive to the inconvenience of judicial supervision that results from that remedy. See
Record at 6-9, SEC v. Mattel, Inc., Civil No. 74-1185 (D.D.C. Oct. 2,1974) (judge’s reserva
tions as to propriety of District of Columbia court supervision of Los Angeles
corporation).
113. See Vermont v. New York, 417 U.S. 270, 277 (1974) (per curiam). The Court in Ver
mont refused to approve a consent decree providing for the appointment of a special water
master, who would be directly responsible to the Court, to supervise the abatement of pol
lution, because it raised the possibility of Court intervention in nonjudicial matters.
Noting the availability of other means of effectuating the parties’ settlement that did not
entail judicial supervision, the Court declined to subject itself to the prospect of resolving
nonjusticiable controversies. Id. at 277-78.
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directors will be primarily responsible to the court or to shareholders.
Although the shareholders’ interests and the court’s objectives will
come into conflict only rarely, a court-appointed director may face
the dilemma of having to subordinate one to the other. If he votes
on behalf of the stockholders, he risks violating a court order and
subjecting himself to removal and contempt. By heeding the judicial
interests, however, he may deprive stockholders of the representation
to which they are entitled in corporate decisionmaking.

Court-Appointed Directors as a Model
of Intra-Corporate Supervision
Assuming courts accept the remedy of appointing outside,
independent directors, one may expect attempts by stockholders and
corporate reformers to use the remedy to effect permanent changes
in the management structure of publicly-held corporations. The
underlying purpose of the remedy, the creation of a more active,
independent, management watchdog group charged with the respon
sibility to correct past wrongs and prevent future ones,114 is not
novel.115 Although the board of directors has the statutory obligation
114. See generally Northrop's Punishment for Campaign Giving, Bus. WEEK, Feb. 24,
1975, at 60, 65.
115. One of the most publicized attempts to reform the management structure of a large
American corporation from within its ranks was former Supreme Court Justice Arthur
Goldberg’s campaign to bring together Trans World Airlines’ outside directors into an
overseer committee responsible for reviewing the performance of TWA’s management. See
The Goldberg Variation, Newsweek, Oct. 30, 1972, at 88. Although ultimately unsuccess
ful, Goldberg’s attempt focused attention on the notion that modern corporations need in
dependent supervisory bodies to keep management in check. See Roth, Supervision of Cor
porate Management: The "Outside"Directors and the German Experience, 51 N.C.L. Rev.
1369,1370-71(1973).
The most widely recognized model of corporate structural reform is the so-called “twotier” system developed in Germany. See id. at 1369-70; Vagts, Reforming the "Modem"
Corporation: Perspectives from the German, 80 Harv. L. Rev. 23, 50-53 (1966). The twotier system imposes a supervisory board between the shareholders and executive officers
that is substantially different in structure and composition from the American board of
directors. Although members of the German supervisory board are elected by security
holders, one-third of the board must be chosen from nominees of the company’s labor force.
The German board exists solely to supervise the management, whereas the statutory func
tion of the American board of directors, management of the affairs of the corporation, is
discharged by the executive body or board of managers in the German scheme. Compare
Aktiengesetz of Sept. 6, 1965, 1 Bundesgesetzblatt 1089, § 76 (1) (German Corporation
Law) with Del. Code Ann. tit. 8, § 141(a) (Supp. 1974). Furthermore, German law
prohibits simultaneous membership on the supervisory board and the management board.
Theoretically, these two characteristics should enable the German supervisory board to
render independent judgment on management’s performance. See Roth, supra at 1372. See
generally Schoenbaum & Lieser, Reform of the Structure of the American Corporation: The
"Two-Tier"Board Model, 62 Ky. L.J. 91, 95-107(1973).
Numerous other proposals aimed at providing a check and balance of managerial power
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to manage the corporation,116 the board of a publicly-held
corporation generally has minimal influence over corporate decision
making.117 Outside directors, on whom the burden to supervise falls
most heavily, have assumed nonassertive roles,118 for a variety of
reasons: time and resource limitations,119 lack of contact with the
day-to-day business operations,120 unavailability of adequate infor
mation on corporate transactions,121 absence of legal incentives for
directors to undertake critical supervision,122 and management’s firm
control of the proxy solicitation machinery.123 Against this backdrop
of management control, one may expect the remedy of courtappointed directors to develop along lines designed to shift the
balance of power away from inside management.
In an attempt to undercut the sweetheart relationship between
inside management and outside directors, the existing decrees
appointing independent directors have stressed as a condition for
appointment total nonaffiliation with the defendant company.124
have been advanced over the years. See generally Eisenberg, supra note 69. Some
reformers would approach the problem by strengthening shareholder participation in the
affairs of the corporation. See Rostow, supra note 67, at 53-54. One commentator has pro
posed to revitalize the role of outside directors by giving them control of the proxy solicita
tion machinery. See Conard, A Behavioral Analysis of Directors' Liability for Negligence,
1972 Duke L.J. 895, 917-18. Another commentator has proposed the creation of an “in
dependent director program,” by which outside directors, responsible for promoting the
long-term business success of the corporation, would not be elected by shareholders but
appointed by a quasi-public association administered under the auspices of the SEC. See
Moscow, The Independent Director, 28 Bus. Law. 9,11-12 (1972). Drawing upon examples
in Canadian law, one proposal has suggested the increased use of an “auditing com
mittee,’ composed predominantly of outside directors, that would be responsible for
advising the board on all important matters brought before it. See Cary & Harris, Stan
dards of Conduct Under Common Law, Present Day Statutes and the Model Act, 27 Bus.
Law 61, 72-73 (Special Issue, Feb. 1972).
116. See, e.g., Del. Code Ann. tit. 8, § 141(a) (Michie 1975); N.J. Stat. Ann. § 14A6-1
(1969); N.Y. Bus. Corp. Law § 701 (McKinney Supp. 1974); ABA-ALI Model Bus. Corp.
Act §35 (1966).
117. See R. Gordon, supra note 43, at 132,134.
118. See M. Mace, supra note 43, at 68-69.
119. See id. at 91-93; N.Y. Times, Oct. 29, 1972, § 3, at 1 (Arthur Goldberg’s proposal to
provide boards of directors with independent staffs).
120. See H. Koontz, The Board of Directors and Effective Management 128
(1967).
121. See Cary & Harris, supra note 115, at 70-72; Change Invades the Boardroom,
Fortune 157,159 (May 1972).
122. See Conard, supra note 115, at 916-17.
123. See id. at 917-18.
124. See Second Amended Judgment at 4, SEC v. Mattel, Inc., Civil No. 74-2958 (C.D.
Cal. Nov. 26,1974); Undertaking at 3, Springer v. Jones, Civil No. 74-1455 (C.D. Cal. Nov.
23, 1974); Memorandum of Terms of Settlement at 2, SEC v. Clinton Oil Co., Civil No. W5020 (D. Kan. Mar. 8, 1973); SEC v. Tilco, Inc., CCH Fed. Sec. L. Rep. U 93,240, at 91,493
(D.D.C. 1971) (order requiring charter amendment or by-law providing that half of board
be unaffiliated).
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This requirement removes an impediment that has prevented many
outside directors from fulfilling genuine supervisory roles.125
Frequently chosen on the basis of prior or current affiliation with the
corporation126 and tied to management’s continued existence by
commercial or personal interests,127 outside directors generally tend
to be uncritical of corporate policies and transactions.128 Conversely,
completely disinterested directors are subject neither to potential
conflicts of interest nor to the inhibitions created by close
relationships with those whom they supervise. The nonaffiliation
requirement takes an important first step in assuring an atmosphere
conducive to critical oversight of inside managment’s perform
ance.129
The outside directors’ freedom from conflicting interests, however,
does not itself guarantee the autonomy of an intra-corporate
supervisory body. Because of management’s Control of the proxy
machinery, an outside director has a negligible chance of re-election
unless actively supported by the president of the corporation or a
controlling stockholder.130 Dependence on management for a
position presents a severe obstacle to a director’s exercising his
supervisory powers. Court-appointed management ameliorates this
management influence, freeing outside directors from the concern
that vigorous pursuit of their responsibilities will jeopardize their
The decree in Northrop required that no person nominated for the position of “Indepen
dent Outside Director” could be an officer of the company, or receive from the company in
the previous four years or expect to receive in the next year $25,000 or more for service or
materials supplied, or be associated with a company which has in the previous four years
or is presently expecting to receive from Northrop more than one percent of its gross sales
from transactions with Northrop. See Final Judgment at 3, Springer v. Jones, Civil No. 741455 (C.D. Cal., Nov. 23, 1974).
125. See Hoffman, Gradations in Liability, 27 Bus. Law. 173, 176-77 (Special Issue,
Feb. 1972). See also note 115 supra (German corporation law prohibits membership on
both the management and supervisory boards). The only requirement in American corpor
ation law analogous to the German law is section 10(a) of the Investment Company Act of
1940, which provides that every investment company have a board of directors of whom at
least forty percent are “distinterested.” 15 U.S.C. §80a-10 (1970).
126. See M. Mace, supra note 43, at 198; National Industrial Conference Board,
Corporate Directorship Practices 16, Table 8 (Studies in Business Policy No. 103),
reprinted in H. KOONTZ, supra note 120, at 141.
127. M. Mace, supra note 43, at 97-100 (outside directors tend to be friends or former
business associates of president).
128. See generally id. at 52-59.
129. Professor Mace’s study indicated that even where the board of directors was sym
pathetic and deferential toward management, management’s awareness that skilled busi
nessmen and lawyers were observing their performance tended to induce officers to better
efforts. Id. at 23-27, 180-81. Lack of interest in the enterprise, however, may detract from
the goal of close supervision, particularly when the directors’ sense of public duty wanes.
See Lutz v. Boas, 39 Del. Ch. 585, 608-10,171 A.2d 381, 395-96 (Ct. Chan. 1961).
130. See note 45 supra.
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renomination.
Since judicial intervention can achieve only temporary results,
those who seek to guarantee more permanent structural changes in
corporate system must investigate other methods of reform. One
possible addition to the scheme of court appointment of outside
directors would be to bind management to support vigorously the
re-election of independent, outside directors.131 This approach has
several advantages. It preserves the electoral rights of stockholders,
while assuring, as a practical matter, the re-election of outsiders. It
also utilizes available corporate mechanisms, such as the proxy
solicitation system, without disrupting the normal director election
process. Moreover, this suggestion necessitates management’s parti
cipation in the plan, facilitating the shift to self-regulation. Another
pian to assure the continued independence of outside directors would
remove the proxy machinery from management’s exclusive control
and place it at the disposal of the board of directors.132 Under this
proposal, if independent, outside directors control the board, they
presumably could assure their own re-election by soliciting proxies
for that purpose.
The objectives of the remedy of court-appointed directors may go
beyond the creation of a mere supervisory body; the court order may
contemplate the active participation of the appointed directors in
managing the enterprise. Since one criterion for selection of outside
directors has always been prior business experience, courts should
choose directors not only for their independence and capacity to
supervise but also for their skills in business, finance, technology, and
law. The Northrop decree foreshadowed the remedy’s potential for
shifting the powers of control. In Northrop the court placed the
appointed directors in voting control of the executive committee as
well as the board.133 Control of the executive committee of a large,
oublicly-held corporation is an important determinant of the
131. See Undertaking at 4-5, Jones v. Springer, Civil No. 74-1455 (C.D. Cal. Nov. 23,
1974) (company required to amend articles of incorporation to assure 60 percent of board
are independent outside directors); SEC v. Canadian Javelin Ltd., 4 SEC Docket 620
(SEC Lit. Rel. No. 6441) (S.D.N.Y. July 18,1974) (management must assure 40 percent of
board are independent outside directors).
132. See Conard, supra note 115, at 918.
133. See Undertaking at 4-5; Jones v. Springer, Civil No. 74-1455 (C.D. Cal. Nov. 23,
1974). All states and the District of Columbia, except Arizona and Montana, have statutes
regulating the creation and use of executive committees. Comment, Executive Committees
—Creation, Procedures, and Authority, 1967 WASH. U.L.Q.42,42n.4;see,e.g.,DEL.CODE
Ann. tit. 8, § 141(c) (Michie 1974); N.Y. Bus. Corp. Law § 712 (McKinney 1963); Ohio
Rev Code Ann. § 1701.63 (Page 1964). The power to create the committee generally rests
with the board of directors, although some states may require explicit by-law or certificate
of incorporation authorization.
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allocation of decisionmaking power. As a general rule, the executive
committee is the most important source of corporate guidance and
decisionmaking next to the president and his officers. The board
of directors often delegates authority to the committee to act for the
board while it is not in session,134
135 enabling the committee to affect
the course of conduct set for the corporation.136 Prevalently used137
and generally vested with a large measure of power,138 executive
committees are an ideal vehicle for shifting control to outside
directors.139140Not only can an executive committee observe
management on a more continuous basis than the plenary board, but
also its role in the corporate decisionmaking process generally enables
it to review, and if necessary, reject management decisions that may
lead to possible illegality.149 Finally, the executive committee can
serve as an effective conduit for funneling vital corporate information
to the directors, thereby enhancing their participation in corporate
transactions.
One question left unanswered by recent experience with
court-appointed management is whether the remedy will become a
vehicle for public and special interest groups to gain representation
134. Cf. R. Gordon, supra note 44, at 139-40, 142-43 (active role of executive commit
tees in corporate decisionmaking).
135. See Comment, supra note 133, at 64. The level of control a committee exercises may
be closely related to the frequency of its meetings, a matter generally determined by the
executive committees themselves. See id. at 49-50.
136. See R. Gordon, supra note 44, at 139-40.
137. See Comment, supra note 133, at 68 & n.153.
138. The board may even vest the committee with the full power to act in its stead, al
though state law, court decisions, or corporation by-laws may qualify this full delegation.
See, e.g., Hayes v. Canada, Atl. & Plant S.S. Co., 181 F. 289, 292-93 (1st Cir. 1910) (delega
tion of “full powers” to executive committee limited to ordinary business operations of cor
porations); Iowa Code Ann. § 496A.39 (Supp. 1975) (executive committee may not amend
articles of incorporation or by-laws); Nev. Rev. Stat. § 78.125 (1973) (executive commit
tee may have board powers only to degree allowed by resolution or by-laws). Typically an
executive committee is subject to some measure of control by the board of directors, and a
few states have codified the authority of the entire board to supervise the activities of the
executive committee. See Minn. Stat. Ann. § 301.28(4)(8) (Supp. 1974); Ohio Rev. Code
Ann. § 1701.63(c) (Page 1964).
139. The Northrop decree directed the executive committee to conduct an investigation
into the use of consultants and special agents in the illegal contributions of corporate
funds for political purposes and other matters bearing on violations of the Federal Corrupt
Practices Act. See Undertaking at 5-6, Springer v. Jones, Civil No. 74-1455 (C.D. Cal. Nov.
23, 1974). Specially designated committees other than the Executive Committee also may
conduct supervisory or investigative functions. For example, the Mattel decree created
two new standing committees of the board, a financial controls and audit committee and a
litigation and claims committee, which are to be controlled by independent directors. See
Second Amended Judgment at 4-7, SEC v. Mattel, Inc., Civil No. 74-2958 (C.D. Cal. Nov.
26, 1974).
140. See R. Gordon, supra note 44, at 140. The Northrop decree provided for the reten
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on the boards of publicly-held corporations.141 Thus far, no court
has appointed directors specifically to represent consumers, em
ployees, minorities, environmentalists, or any other special interest
groups.142 Any such attempts by public interest groups to use
court-appointed management to gain representation on corporate
boards may detract from the usefulness of the remedy. The prospect
of special interest groups acquiring directorships by court appoint
ment may impel management to litigate the suit fully rahter than
settle by consent decree. One possible reason corporate defendants have
proved willing to accept a change in their management structure is that
court-appointed directors generally are persons experienced in busi
ness and finance and committee to the economic interests of the com
pany. Hence, the threat of appointed directors who neither share nor
sympathize with American corporate ideals may sufficiently motivate a
defendant to go to trial.143
Courts likely will hesitate to appoint representatives of special
interest groups to board positions to remedy violations of federal
securities laws. As an equitable remedy, the judicial appointment of
directors has been directed primarily at preventing future unlawful
conduct. Irrespective of the independent merits of public interest
representation on corporate boards, the appointment of public
interest directors in response to alleged federal securities laws
violations does not accord with the principle guiding equity courts
that the breadth of equitable relief must reflect the nature of the
violations charged and the illegal activities reasonably anticipated in
the future.144 Appointment of public interest directors might depart
tion of special outside legal counsel and other experts to assist the executive committee in
discharging its duties, particularly in the investigation of alleged misuse of corporate
funds and illegal campaign contributions. See Undertaking at 5, Springer v. Jones, Civil
No. 74-1455 (C.D. Cal. Nov. 23,1974).
141. See generally Blumberg, Reflections on Proposals for Corporate Reform Through
Change in the Composition of the Board of Directors: ‘ 'Special Interest" or "Public" Di
rectors, 53 B.U.L. Rev. 547 (1973).
142. Some commentators contend that the constituency of the modern corporation in
cludes not only the shareholders but also employees, suppliers, customers, and the general
public and that these groups deserve representation on the board of directors. See
Chayes, The Modern Corporation and the Rule of Law, in The Corporation in Modern
Society 25, 43 (E. Mason ed. 1960). But see Eisenberg, supra note 69, at 16-21 (represen
tation of constituent interest groups impractical).
143. Cf. Vagts, supra note 115, at 77 (management totally unresponsive to labor repre
sentation on board of directors).
144. See NLRB v. Express Publ. Co., 312 U.S. 426, 435-37 (1941) (NLRB restraint order
must be limited to specific unfair labor practices committed); International Salt Co. v.
United States, 332 U.S. 392, 403 (1947) (Frankfurter, J., with Reed & Burton, JJ., dissent
ing in part) (order remedying violation of Sherman and Clayton Acts overbroad); Bowles
v. Montgomery Ward & Co., 143 F.2d 38, 42-43 (7th Cir. 1944) (defendant’s past unlawful
conduct determines breadth of injunction).
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from this principle by suggesting or even requiring that a corporation
must go beyond mere compliance with the law and undertake
affirmative efforts to further general social and economic goals or
environmental or consumer policies. Thus, unless the court can tie
the alleged securities law violations underpinning its jurisdiction to
the need for public interest directors, it seems doubtful that special
interest groups will gain corporate representation through court
appointment to directorships.

Conclusion
Applying the ancillary relief doctrine in federal securities law
enforcement suits, courts have developed the remedy of court
appointment of independent, outside directors to corporate boards.
Since all cases granting such relief have been settled by consent, the le
gality of this remedy remains untested. Judicial appointment of outside
directors is consistent with the doctrine that federal courts may
exercise their broad equity powers to effectuate legislative policies,
however, and therefore falls within the jurisdictional scope of federal
equity, despite its potential negative impact on certain policies of the
securities laws, notably preserving and strengthening stockholder
voting rights and deferring to state corporate regulation. Because they
are invoking an equitable remedy, courts should appoint directors
only after balancing all the equities in each case and determining that
a genuine need exists for this extraordinary relief. Courts also should
scrutinize carefully the remedy’s impact on stockholders’ rights and a
state’s interest in regulating the process of management selection. The
highly unusual nature of a federal court’s ordering publicly-held
corporations to accept directors selected or approved by the court
justifies placing a heavy burden on plaintiffs to demonstrate that such
relief is necessary to redress past wrongs or provide full protection
against future violations. Moreover, courts should resort to this
remedy only when other remedies less intrusive on stockholders’
interests and principles of federalism would be inadequate.
The theory underlying court-appointed directors holds that inside
management will conduct its business more conscientiously and
lawfully if supervised by responsible persons unhindered by personal
or economic attachment to the corporation. The remedy implicitly
recognizes the inability of the stockholders or outside directors
chosen by the insiders to exert a countervailing force to management
sufficient to deter wrongdoing. Recognizing this policy ground, many
courts have designed the remedy not only to provide a watchdog
group but also to transfer decisionmaking authority away from
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insiders. Although in this sense appointment of outside directors
serves as a model for future corporate reform, its utilitity as a
method for reform will depend on the disposition of courts to
intervene extensively in internal corporate affairs. The traditional
judicial reluctance to become involved in nonjudicial disputes suggests
that any hope for structural change by use of this remedy is
misplaced: the remedy of court-appointed directors seems limited to
interim, extraordinary application when other remedies appear
inadequate to assure compliance with the securities laws.

Chris R. Ottenweller

NONPARTY ENFORCEMENT OF ANTITRUST CONSENT
DECREES THROUGH CONTEMPT PROCEEDINGS
The disposition of government antitrust suits by consent decree
has played an essential role in antitrust enforcement in recent years.
From 1955 to 1974 approximately 80 percent of all complaints filed
by the Antitrust Division of the Department of Justice were
terminated by consent decree,1 and in no year since 1955 has the
percentage of consent decrees constituted less than half the total
number of antitrust judgments.2 Commentators have criticized the
consent decree process,3 however, and Congress recently enacted
legislation to deal with many of the shortcomings of consent decree
settlements. Passed in the wake of the much-criticized International
Telephone and Telegraph Co. settlement,4 the Antitrust Procedures
and Penalties Act (Procedures Act)5 seeks to restore public
confidence in the consent decree process by establishing procedures
for disclosure and judicial review of and public participation in
consent decrees.6 The Procedures Act fails, however, to address one
1. House Comm, on the Judiciary, Antitrust Procedures and Penalties Act, H.R.
Rep. No. 1463, 93d Cong., 2d Sess. 6(1974) [hereinafter cited as 1974 Report].
2. Hearings on S.782 and S.1088 Before the Subcomm, on Antitrust and Monopoly of
the Senate Comm, on the Judiciary, 93d Cong., 1st Sess. 7 (1973) [hereinafter cited as 1973
Hearings).
3. See generally Dabney, Antitrust Consent Decrees: How Protective An Umbrella?, 68
Yale L.J. 1391 (1959); Flynn, Consent Decrees in Antitrust Enforcement: Some
Thoughts and Proposals, 53 IOWA L. Rev. 983 (1968); Kramer, Modification of Consent
Decrees: A Proposal to the Antitrust Division, 56 Mich. L. Rev. 1051 (1958); Comment,
Private Participation in Department of Justice Antitrust Proceedings, 39 U. Chi. L. Rev.
143(1971).
4. See Campbell & Hammond, Consent Decree Practice After the ITTSettlement: Some
Comments on the Proposed Antitrust Procedures and Penalties Act, 23 Am. U. L. Rev. 571
(19741. See generally Boyle, U.S. v. ITT—Incompetence, Irrelevance and Confusion, 19
\ iitrust Bull. 327 (1974). The settlement involved three antimerger cases. United
States v. International Tel. & Tel. Corp. (Grinnell Corp.), 1971 Trade Cas. 51 73,665 (D.
Conn 1971) (divestiture of division of Grinnell Corp.); United States v. International Tel.
a Tel. Corp. (Hartford Fire Ins. Co.), 1971 Trade Cas. 51 73,666 (D. Conn. 1971) (divesti
ture of either all interest in Levitt, Avis, and Hamilton Life, or all interest in Hartford Fire
Insurance Co.); United States v. International Tel. &Tel. Corp. (ITTCanteen Corp.), 1971
Trade Cas. 5! 73,667 (N.D. Ill. 1971) (divestiture of all interest in Canteen Corp).
5. Pub. L. No. 93-528, 88 Stat. 1706,15 U.S.C.A. §§ 16(b)-(h) (1975).
6. See 1974 Report 6.
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recurring difficulty with the consent decree process, the problem of
lax post-decree enforcement.
A court that approves and enters a consent decree retains
jurisdiction over the parties in order to secure compliance with its
order7 and may enforce the decree through civil or criminal
contempt proceedings.8 The Government, as a party to the judgment,
always has standing to seek a contempt citation if the defendant fails
to obey the order.9 If the Justice Department fails to initiate
contempt proceedings, a private party injured by a violation has no
judicial recourse. Moreover, even if the Justice Department seeks and
eventually obtains a contempt citation, the injured party may receive
no compensation for the injury he already has suffered from the
defendant’s noncompliance.10 This inability of a third party to seek
enforcement of a consent decree leaves him the alternative of filing a
private antitrust action. In light of the obstacles a plaintiff faces in a
private antitrust suit, even against a defendant subject to a consent
decree,11 courts should consider granting nonparties the power to
enforce consent decrees through contempt proceedings. Giving
nonparties the power to enforce consent decrees in this fashion
would preserve the public interest in effective enforcement, would
vindicate the authority of the court, and would compensate the
private party for damages caused by the defendant’s contemptuous
acts.

The Consent Decree Process
The consent decree process is a hybrid of several different types of
7. See United States v. National Lead Co., 137 F. Supp. 589, 593 (S.D.N.Y. 1956) (court
retains jurisdiction to punish contempt but possesses no power to declare prospectively
that certain activity noncontemptuous); United States v. United States Gypsum Co., 124
F. Supp. 573, 581 (D.D.C. 1954), rev'd on other grounds, 352 U.S. 457 (1957) (court has jur
isdiction in action by Government to seek compliance with court decree). If the decree ex
pressly reserves the equity court’s jurisdiction any party may petition the court for con
struction, modification, or enforcement of the decree. See United States v. United States
Gypsum Co., supra; Flynn, supra note 3, at 997 (retention of jurisdiction clause common to
most consent decrees).
8. 18U.S.C. §401 (1970); Fed. R. Crim. P. 42. See generally E. Dangel, Contempt § 42
(1939).
9. See United States v. Schine, 125 F. Supp. 738, 740 (W.D.N.Y. 1954) (Government
may institute civil contempt for violation of consent decree); United States v. Schine, 125
F. Supp. 734, 737-38 (W.D.N.Y. 1954) (Government may institute criminal contempt for
consent decree violation).
10. But see Michaelson v. United States, 266 U.S. 42, 65 (1924) (dictum) (court may
direct fine to be paid to Government, complainant, or parties injured by contemptuous
acts); Parker v. United States, 153 F.2d 66, 70 (1st Cir. 1946) (same).
11. See M. Goldberg, The Consent Decree: Its Formulation and Use 68 (1962)
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legal activity: contractual relationship, judicial order, and admin
istrative regulation.12 Conceptualizing the contract, judicial order, and
administrative regulation elements of the consent decree as separate
stages in the process aids an examination of the consent decree
process because different policy considerations and different formal
legal requirements apply at each stage.
The contractual stage of the consent decree process ordinarily
commences with the filing of the government’s complaint.13 After the
initiation of suit, discussions normally follow between the Govern
ment and the defendant that closely resemble contract negotiations.14
The secrecy and informality of this discussion stage often benefit
both parties.15 The Government also conserves scarce resources by
achieving an expeditious settlement16 and may obtain broader and
Michigan State Bureau of Business and Economic Research, Occasional Paper No. 8) (dif
ficulty in proving antitrust violation in private civil suit since consent decree unavailable
as prima facie evidence of culpability).
12. Courts and commentators have not accorded consent decrees uniform conceptual
treatment. Traditionally consent decrees have been treated as contracts or judicial orders.
See Handler, Twenty-Fourth Annual Antitrust Review, 72 COLUM. L. Rev. 1, 19-34 (1972)
(consent decree hybrid between contract and judicial order); Peterson, Consent Decrees:
.4 Weapon of Antitrust Enforcement, 18 U. Kan. City L. Rev. 34, 40 (1949) (consent decree
judicial order, not hybrid of contract). Compare United States v. Swift & Co., 286 U.S. 106,
115 11932) (consent decree treated as judicial order, not contract, in modification proceed
ing) with United States v. Armour & Co., 402 U.S. 673, 681-82 (1971) (contract principles
stressed in interpreting consent decree). Professor Handler suggests that Swift and
Armour may be reconciled by recognizing that a consent decree may be a contract for one
purpose but not for another. See Handler, supra at 28. But see Sullivan, Enforcement of
Government Antitrust Decrees by Private Parties: Third Party Beneficiary Rights and In
tervenor Status, 123 U. Pa. L. Rev. 822, 850-51 (1975) (Handler’s analysis too facile; con
tractual elements important in modifying and interpreting consent decrees). Some com
mentators view consent decrees essentially as administrative regulations. See, e.g.,
Buxbaum, Public Participation in the Enforcement of the Antitrust Laws, 59 Calif. L.
Rev. 1113, 1119 (1971); Flynn, supra note 3, at 1009; Kramer, supra note 3, at 1066; Note,
Flexibility and Finality in Antitrust Consent Decrees, 80 Harv. L. Rev. 1303, 1326-27
11967). At least one commentator has concluded that the consent decree substitutes a
pseudo-administrative procedure for a judicial or administrative procedure. See M. Gold
berg, supra note 11, at 66.
13. See Jinkinson, Negotiation of Consent Decrees, 9 Antitrust Bull. 673, 687 (1964).
An alternative procedure involves prefiling negotiations; the complaint and the consent
agreement subsequently are filed at the same time. Since 1971 prefiling negotiations have
been subject to the requirement that they be completed within 60 days. See Rashid, The
Three E's of Consent Decrees—Execution, Entry, and Enforcement, 16 ANTITRUST Bull.
301,311(1971).
14. See Flynn, supra note 3, at 989.
15. See W. Hamilton & I. Till, Antitrust in Action 88 (1940) (TNEC Monograph No.
16) (informality allows practical resolution of antitrust problems); M. Goldberg, supra
note 11, at 68 (written record of deliberations and presence of nonparties in initial dis
cussion leading up to consent decree would hamper settlement).
16. See Senate Comm, on the Judiciary, Antitrust Laws Amendments, S. Rep. No.
298, 93d Cong., 1st Sess. 5(1973); Rashid, supra note 13, at 302.
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more flexible relief than would be available through litigation.17 The
defendant’s incentive to negotiate a consent decree at this early stage
results from his desire to avoid the adverse effect that a final
adjudication of his guilt could have in a subsequent private treble
damage action.18
Policy considerations dictate that courts recognize the contractual
nature of the bargaining stage. Just as parties not involved in private
contract discussions have no right to interfere with the negotiating
parties, the Justice Department and the defendant should have the
unconstrained opportunity to reach a settlement. As the guardian of
the public interest, the Department is the proper public representative
at this stage and should not have to share its role.19 Private informal
meetings encourage frank discussion of the parties’ positions and
facilitates settlement. Moreover, this confidentiality does not threaten
the public interest since the Procedures Act provides for full judicial
review of the negotiated consent decree.20
After the Government and the defendant have reached an
agreement, the parties submit the proposed decree to a court for
entry of judgment. This step begins the judicial order stage of the
consent decree process. In reviewing a consent decree formulated by
the parties, a federal court assumes the task of sanctioning rules for
future economic regulation. The consent decree establishes pro
spective standards of behavior the defendant has consented to follow
in exchange for the Justice Department’s promise to drop suit.
17. See Flynn, supra note 3, at 1003.
18. See id. at 985-86. Section 5(a) of the Clayton Act provides that a final adjudication
that a defendant violated the antitrust laws is prima facie evidence of its culpability in a
subsequent private action. 15 U.S.C. § 16(a) (1970). The Act, however, specifically
excludes consent decrees entered before testimony has been taken from the reach of
section 5(a)’s presumption. Id. The treatment accorded consent decrees by the Clayton
Act therefore encourages defendants to enter into antitrust settlements. 1974 Report 6.
Other advantages accruing to the defendant include a quicker settlement, possibility of a
more favorable judgment, and avoidance of the expense, disruption to business
operations, and bad publicity associated with a protracted antitrust suit. See Flynn, supra
note 3, at 1003-04.
Because secrecy also may promote improper influence by defendants, Congress
provided in section 2 of the Procedures Act that the defendant must file with the district
court a record of all its communications with the Justice Department except private com
munications between defendant’s counsel and government attorneys. Antitrust Proced
ures and Penalties Act § 2, 15 U.S.C.A. § 16(g) (1975). See also Rashid, supra note 13, at
303 (Government contends that it demands same relief during private negotiations as in
litigation).
19. See United States v. American Soc’y of Composers, Authors, & Publishers
(ASCAP), 341 F.2d 1003, 1008 (2d Cir. 1965); Control Data Corp. v. International
Business Mach. Corp., 306 F. Supp. 839, 845 (D. Minn. 1969), aff'd sub nom. Data Process
ing Financial & General Corp. v. International Business Mach. Corp., 430 F.2d 1277 (8th
Cir. 1970) (per curiam); M. Goldberg, supra note 11, at 17; Rashid, supra note 13, at 30809.
20. Antitrust Procedures and Penalties Act § 2,15 U.S.C.A. § 16(e) (1975).
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Although a consent decree is in the form of an injunction, the entry
of the decree stands neither as an adjudication of any issue of law
nor as a finding of fact;21 indeed, the decree may forbid conduct
itself lawful under the antitrust laws.22
Establishing and enforcing an antitrust consent decree necessarily
involves the court in aspects of administrative regulation.23 Before
passage of the Procedures Act, no legislation conferred on courts
procedures appropriate to such administrative regulation,24 and the
hybrid nature of the decree hampered the courts’ ability to review
proposed decrees thoroughly.25 In spite of these obstacles, a number
of courts formulated informal devices to incorporate review of the
interests of nonparties and of the public in the proposed decrees.26
With few exceptions, however, courts approved consent decrees
perfunctorily.27 Recognizing this need for greater judicial involvement
in the formulation and enforcement of antitrust consent decrees, the
Procedures Act now requires the court to determine independently
that the consent decree is in the public interest.28 To assure that the
court can make this determination, the Act further confers authority
to implement factfinding procedures and to allow participation by
interested parties or agencies.29 The court also will have the benefit
of the government’s competitive impact statement in assessing the

21. See Flynn, supra note 3, at 991.
22. See Paul M. Harrod v. A.B. Dick Co., 194 F. Supp. 502, 504 (N.D. Ohio 1961)
(dictum); Flynn, supra note 3, at 990-91.
23. See Buxbaum, supra note 12, at 1143-44 (antitrust enforcement is administrative
function and should be subject to rules governing participation in administrative
agencies); note 12supra.
24. See Flynn, supra note 3, at 1008-09 (intervention in consent decree area creates
problem due to application of judicial standards to essentially administrative process). See
also United States v. Armour & Co., 402 U.S. 673, 682 (1971) (some rules pertaining to the
administration of consent decrees may be of constitutional dimension and not subject to
change by Congress); Flynn, supra at 1016 (bargaining power vested in litigation-oriented
branch rather than regulatory branch of Government and absence of legislative viewpoint
based on extensive factfinding serious deficiencies in consent decree procedures).
25. 1974 Report 6.
26. The informal devices that courts employed included allowing the liberal filing of
amicus curiae briefs and discovery devices such as supplying nonparties with copies of
grand jury testimony. See United States v. Automobile Mfrs. Ass’n, 307 F. Supp. 617, 620
(C.D. Cal. 1969), aff'd sub nom. City of New York v. United States, 397 U.S. 248 (1970)
(per curiam) (grand jury testimony); Comment, supra note 3, at 155 & n.50, 158 (amicus
curiae briefs). See also United States v. Standard Oil Co., 1959 Trade Cas.
75,522 (S.D.
Cal 1959) (court hearing on hypothetical premises to avoid “no testimony’’ limitation in
consent decree proviso to section 5(a) of Clayton Act).
27. See M. Goldberg, supra note 11, at 20-21; Comment, Consent Decrees and the
Judicial Function, 20 Cath. U.L. Rev. 312, 316 (1970).
28. Antitrust Procedures and Penalties Act § 2,15 U.S.C.A. § 16(e) (1975).
29. Id., 15 U.S.C.A. § 16(f)(3).
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propriety of the decree.30 After the court enters the consent decree,
the Justice Department and the court supervise its administration
and, if necessary, enforce the decree through the contempt power.
Some of the problems in the administrative regulation stage
generated by the unique form of the consent decree stem from the
application of legal concepts and rules that are inappropriate to
administrative regulation. For example, flexibility is essential to an
administrative process that deals with factors that can change as
rapidly as the economic milieu of corporations. Although the two
present methods for responding to changed circumstances, modi
fication of consent decrees and subsequent government suit,31 do
introduce some flexibility into the process, neither presents a total
solution.
The current standard for modification of consent decrees,
established in United States v. Swift & Co.,32 requires a showing of a
“grievous wrong evoked by new and unforeseen conditions” for the
Government to modify a prior decree.33 A more flexible standard
applies to Federal Trade Commission consent orders, which the
Commission may modify, after notice and an opportunity for
hearing, if the public interest requires.34 Moreover, the res judicata
30. Id., 15 U.S.C.A. §§ 16(b)(1)-(b)(6); see 1974 Report 6-7. The competitive impact
statement must recite: the nature and purpose of the proceeding; a description of the prac
tices or events giving rise to the alleged violation; an explanation of the proposal for a
consent judgment, including the anticipated effects of the relief on competition; the
remedies available to potential private plaintiffs if the judgment is entered; a description
of procedures available for modification; and a description and evaluation of alternatives
to the proposal considered by the United States. Antitrust Procedures and Penalties Act §
2,15 U.S.C.A. 16(b)(l)-(b)(6) (1975).
The courts’ traditional ignorance of the factual background of a consent decree consti
tutes one reason for their reluctance to exercise the judicial contempt power. See
Comment, supra note 3, at 162 n.78. The competitive impact statement and the proceed
ings under subsections (e) and (f), if admissible in contempt proceedings, should provide
the information necessary to enable a court to exercise this contempt power intelligently.
Section 2 of the Procedures Act, however, provides that proceedings under subsections (e)
and (f) and the competitive impact statement are not admissible against any defendant “in
any action or proceedings brought by any other party against such defendant under the
antitrust laws or by the United States under section 15a of this title nor [can the state
ment] constitute a basis for the introduction of the consent judgment as prima facie evi
dence against such defendant in any such action or proceeding.” Antitrust Procedures and
Penalties Act § 2, 15 U.S.C.A. § 16(h) (1975). The legislative history indicates, however,
that the primary purpose of this provision is to ensure protection for defendants in subse
quent private treble damage actions. Congress intended to foreclose future disputes con
cerning the meaning of the language in the decree. 1974 Report 8. The admission of the
competitive impact statement and the proceedings under subsections (e) and (f) to deter
mine if the decree has been violated obviously would not contravene such purposes.
31. See Note, supra note 12, at 1308, 1317.
32. 286 U.S. 106(1932).
33. Id. at 119.
34. Federal Trade Commission Act § 5 (b), 15 U.S.C. § 45(b) (1970); see Note, supra note
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effect of a consent decree may preclude effective relief through
subsequent suit, but the doctrine does not prevent any change in
administrative agency regulation.35
The inadequacy of post-decree enforcement presents the primary
problem in the administration of consent decrees. Although
approximately 825 consent decrees have been entered since 1906,36
the Justice Department has initiated only 53 contempt proceedings.37
This pattern of minimal enforcement suggests that the Attorney
General may not protect the public interest adequately.38 No court
12, at 1326 (adoption of FTC standard for modification of consent decrees proposed). The
existence of different standards for modification of consent decrees approved by the Anti
trust Division and Federal Trade Commission consent orders is anomalous since the two
enforcement agencies have concurrent jurisdiction over conduct violating the Sherman
Act and certain sections of the Clayton Act. Clayton Act §§ 2, 3, 7, 8, 15 U.S.C. §§ 13, 14,
18, 19, 21, 25 (1970); Federal Trade Commission Act § 5(a), 15 U.S.C. § 45(a) (1970) (FTC
authority over conduct violative of Sherman Act); see Note, supra at 1326.
35. See Note, supra note 12, at 1320-21 (res judicata applies in subsequent suit unless
legal standard has changed or facts sufficiently distinct).
36. 1T. Lindstrom & K. Tighe, Antitrust Consent Decrees ix (1974).
37. Cumulative Figures, Antitrust Division, U.S. Dep’t of Justice (1976) (11 pro
ceedings initiated since 1969); see Comment, supra note 3, at 161 n.78 (at most, 42 pro
ceedings initiated from 1890 to 1969).
38. The financial and manpower limitations of the Justice Department’s Antitrust Divi
sion have affected not only the number of consent decrees but also their enforcement.
Except for brief abnormal periods, there was a rough correlation between consent decree
activity and gross national product until about the mid-1950s, then the growth in gross
national product outpaced the growth in consent decrees. 1 T. Lindstrom & K. Tighe,
supra note 36, at xii. Despite this increased economic activity, the number of lawyers em
ployed by the Antitrust Division has remained relatively static over the past 20 years, sug
gesting that the Division lacks the manpower to enforce consent decrees. Id. & n.9.
The paltry number of contempt proceedings could indicate extraordinary corporate com
pliance as opposed to ineffective enforcement. See id. at ix. In light of the proliferation of
antitrust complaints and the absence of any program in the Antitrust Division to scruti
nize decrees on a continuing basis, the latter is more probable. See Rashid, supra note 13,
at 312; Note, Closing an Antitrust Loophole: Collateral Effect for Nolo Pleas and Govern
ment Settlements, 55 Va. L. Rev. 1334, 1344-45 (1969). The Antitrust Division evidently
relies heavily on self-reporting provisions to ensure compliance with the decree, a policy
akin to permitting the fox to guard the henhouse. Rashid, supra at 313.
If the only problem were lack of resources, Congress could improve enforcement merely
by increasing the Justice Department’s appropriations. In many cases, however, the
public interest and the right of nonparties have not been protected adequately in the pro
visions of the decree negotiated by the Department. See, e.g., Cascade Natural Gas Corp,
v. El Paso Natural Gas Co., 386 U.S. 129, 136 (1967) (Cascade entitled to intervene as of
right in part because existing parties, including Justice Department, had failed to repre
sent Cascade’s interests); United States v. Ling-Temco-Vought, Inc., 315 F. Supp. 1301,
1310 (W.D. Pa. 1970) (court fashioned order safeguarding pension and profit-sharing plans
to protect nonparties); United States v. Blue Chip Stamp Co., 272 F. Supp. 432, 434 (C.D.
Cal. 1967), aff'd sub nom. Thrifty Shoppers Scrip Co. v. United States, 389 U.S. 580 (1968)
iper curiam) (court refused to ratify original agreement and outlined certain requirements
that must be satisfied before court approval will be given). See also Boyle, supra note 4, at
327-28, 360 (political and economic power of large corporations may affect adversely public
interest and nonparties).
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has examined the adequacy of the Attorney General’s enforcement,
however, and several courts have denied nonparties standing on the
questionable ground that only the Attorney General is empowered to
protect the public interest.39
These problems with the current system for enforcing consent
decrees suggest that nonparties to the original consent decree
negotiations should be given greater latitude in supplementing Justice
Department enforcement activity. The passage of the Procedures Act
was a manifestation of congressional distrust of the Justice
Department and a repudiation of the notion that the Attorney
General is the sole guardian of the public interest in the consent
decree process.40 By requiring the district judge to make an
independent determination that the consent decree is in the public
interest, Congress sought to provide review of the Department’s
administration of consent decrees.41 By encouraging courts to rely on
private parties to broaden administration of consent decrees,42 the
Procedures Act implicitly recognizes the effect of consent decrees on
nonparties and the need to consider their interests.
Although Congress failed to prescribe express administrative-type
procedures for the administrative regulation stage as it did for the
judicial order stage, this does not indicate rejection of a more flexible
approach to enforcement, but rather only represents legislative
deference to the courts, who enjoy discretion to exercise the
contempt power, the sole legal enforcement mechanism. Whether the
few cases refusing to allow enforcement of antitrust consent decrees
by nonparties should prevent a court from expanding the role of
nonparties in the administrative regulatory stage consistent with the
purposes of the Procedures Act must be examined.
39. See United States v. American Soc’y of Composers, Authors & Publishers
(ASCAP), 341 F.2d 1003, 1008 (2d Cir. 1961) (nonparties have no standing to sue on con
sent decree unless decree specifically grants such standing); Control Data Corp. v. Inter
national Business Mach. Corp., 306 F. Supp 839, 846-47 (D. Minn. 1969), aff'd sub nom.
Data Processing Financial & Gen. Corp. v. International Business Mach. Corp., 430 F.2d
1277 (8th Cir. 1970) (per curiam) (same).
40. See 1974 Report 6-8.
41. Antitrust Procedures and Penalties Act § 2, 15 U.S.C.A. § 16(e) (1975); see 1974
Report 21 (additional views of Mr. Hutchinson) (court, in making determination that
decree in public interest, must evaluate factors traditionally considered in realm of prose
cutorial discretion).
42. Antitrust Procedures and Penalties Act § 2, 15 U.S.C.A. §§ 16(f)(2)-(3) (1975)
(court authorized to appoint special master or experts, to solicit responses from in
terested parties, to allow intervention, to review any comments including objections filed
with the Government together with government responses, to examine materials or docu
ments, and to pursue other alternatives that allow appropriate public participation in
consent decree proceedings).
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Judicial Refusal To Authorize Nonparty Enforcement
Of Consent Decrees
Potential plaintiffs seeking to enforce a consent decree in a private
action against a defendant who has violated the decree have
proceeded under three separate theories: that the authorizations for
private enforcement of the antitrust laws in the Clayton Act
encompass consent decrees, that the provision of Rule 71 of the
Federal Rules of Civil Procedure allowing enforcement of a judicial
order by a nonparty in favor of whom such order is entered permits
nonparty enforcement of consent decrees,43 and that nonparties to
the consent decree contract between the defendant and the
Government may sue as third party beneficiaries under contract
principles.44 Courts that have reviewed these several contentions have
rejected them perfunctorily.
In Paul M. Harrod Co. v. A.B. Dick Co.45 the plaintiff invoked the
private enforcement provisions of section 4 of the Clayton Act,46
contending that the defendant’s admitted violations of a consent
decree47 gave rise to an independent cause of action for treble
damages.48 Holding that the term “antitrust laws” as defined in
section 1 of the Clayton Act49 embraced only the statutes expressly
43. The Rules Enabling Act prohibits the Supreme Court from abridging, enlarging, or
modifying any substantive right in formulating the Federal Rules of Civil Procedure. 28
U.S.C. § 2072 (1970); see United States v. Sherwood, 312 U.S. 584, 590(1941). Thus courts
deciding cases under Rule 71 and denying nonparties the right to enforce a consent decree
cannot abridge a substantive right provided by Congress, such as a legally protected in
terest of a nonparty under a consent decree, nor can the rule serve as a basis for implying
such a right where no authority for it exists. See generally notes 106-123 infra and accom
panying text.
44. Intervention presents a fourth theory of nonparty enforcement; some of the same
considerations that might lead a court to permit a party to intervene in a pre-judgment
consent decree proceeding, such as inadequate representation of his interests, might also
lead a court to permit a nonparty to enforce the decree. See Sullivan, supra note 12, at 87392 'courts should permit post-judgment intervention to enforce decree). Apparently, only
one court has considered post-judgment intervention by a private party beneficiary of a
consent decree seeking to enforce the decree. United States v. Western Electric, 1968
Trade Cas. f 72,415, at 85,280-81 (D.N.J. 1968), aff'd sub nom. Clark Walter & Sons,
Inc. v. United States, 392 U.S. 659 (1968) (per curiam) (intervention denied); see Sullivan,
supra at 876. Intervention is governed by Rule 24 of the Federal Rules of Civil Procedure; a
nonparty seeking to enforce a decree by contempt presumably would invoke Rule 71. The
intervention cases thus are inapposite to the issue of standing to seek enforcement of a
decree by contempt under Rule 71.
45. 194 F. Supp. 502 (N.D. Ohio 1961).
46. Id. at 503; see 15 U.S.C. § 15 (1970).
47. 194 F. Supp. at 503. The defendant earlier had pleaded nolo contendere to criminal
contempt charges. Id.
48. Id.
49. 15 U.S.C. § 12(1970).
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described within the Act, the United States District Court for the
Northern District of Ohio rejected the plaintiff’s claim.50 The court
observed further that even without a clear statutory definition, the
term “antitrust laws” should not be construed to cover a consent
decree.51 The plaintiff in United States v. Paramount Pictures,*2 a
nonparty to a prior consent decree, similarly asserted that sections 4
and 16 of the Clayton Act authorizing private enforcement of the
antitrust laws53 empowered him to bring an action to have the
defendant adjudged in civil contempt for violating the consent
decree.54 The United States District Court for the Southern District
of New York rejected petitioner’s argument without citing any
authority or stating any policy considerations.55
In Paramount the plaintiff argued alternatively that he could sue to
enforce the consent decree under Rule 71 of the Federal Rules of
Civil Procedure;56 the court also rejected this argument.57 Observing
that the jurisdiction clause in the consent decree provided that only a
party to the action “and no others” could seek enforcement, the
court reasoned that the decree was not entered in favor of the
nonparty petitioner.58 Petitioner Metromedia Corp, in United States
v. American Society of Composers, Authors, and Publishers
(ASCAP)59 also relied on Rule 71 in seeking a contempt citation
50. 194 F. Supp. at 504.
51. Id.
52. 75 F. Supp. 1002 (S.D.N.Y. 1948).
53. Id. at 1004; see 15 U.S.C. §§ 15, 26 (1970).
54. 75 F. Supp. at 1002.
55. Id. at 1004.
56. Id. See also United States v. United States Gypsum Co., 124 F. Supp. 573 (D.D.C.
1954), rev'd on other grounds, 352 U.S. 457 (1957). United States Gypsum, although not
involving Rule 71, has been miscited for the proposition that a nonparty to a consent
decree cannot attempt to enforce it against a defendant. Id.; see Dahl, Inc. v. Roy Cooper
Co., 448 F.2d 17, 20 (9th Cir. 1971); Control Data Corp. v. International Business Mach.
Corp., 306 F. Supp. 839, 845 (D. Minn. 1969), aff'd sub nom. Data Processing Financial &
Gen. Corp. v. International Business Mach. Corp., 430 F.2d 1277 (8th Cir. 1970) (per
curiam). United States Gypsum (USG) had been adjudged guilty of patent-related
violations of the antitrust laws and subsequently had filed actions for royalties or damages
for infringement against four codefendants in the original action. These four companies
petitioned the district court entering the decree in the original action to enjoin USG from
maintaining its suits. The district court found that parties to an original antitrust suit
have a status that often does not apply to outsiders and that these four companies could
enforce the decree against USG. The court explained that its discussion was confined to
parties in the original antitrust suit and that there were other cases in which nonparties
directly affected by the decrees had been allowed to intervene or to defend their rights. 124
F. Supp. at 581 n.5. Thus, United States Gypsum actually stands for the proposition that
at least parties in the principal suit have standing to enforce the decree and that nonparties might have standing in other situations. See Sullivan, supra note 12, at 831.
57. 75 F. Supp. at 1003-04.
58. Id.
59. 341 F.2d 1003 (2d Cir. 1965).
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against ASCAP for violating a consent decree to which Metromedia
was not a party.60 The United States Court of Appeals for the
Second Circuit held that Metromedia lacked standing because the
consent decree granted no specific relief to the plaintiff; the court
cited Paramount for the proposition that indirect or economic benefit
was insufficient to warrant standing.61 The Second Circuit’s reading
of Paramount is too broad. In Paramount the court merely held that
where a decree expressly provides that it may be enforced only by a
party, a nonparty has no standing to enforce the decree under Rule
71. Because of that express limitation on who could enforce the
consent decree involved in Paramount, the court in Paramount found
it unnecessary to discuss the issue of what constitutes “in favor of” a
nonparty as that term is used in Rule 71.
In Control Data Corp. v. International Business Machines Corp.62
one plaintiff, Data Processing Financial & General Corp., asserted the
novel argument that it could sue as a third party beneficiary of the
consent decree contract to enforce its provisions.63 The United States
District Court for the District of Minnesota dismissed plaintiff’s action,
finding no language in the decree indicating an intent to confer rights
on third parties.64 A provision explicitly conferring benefits on third
parties, the court noted, easily could have been included in the
decree.65
The courts’ treatment of the theories asserted by nonparties
seeking to enforce consent decrees has been conclusory rather than
analytical. Policy considerations that might justify more serious
consideration of claims by nonparties to enforce provisions of
consent decrees that protect their interests have been ignored in favor
of a more mechanical approach to the plaintiffs’ claims. The
deficiencies in the courts’ reasoning in rejecting these arguments for
private enforcement indicate that prior case law should present no
barrier to granting nonparties the power to enforce a decree.
Beginning with Paul M. Harrod, cases holding that consent decrees
do not fall within the term “antitrust laws” as used in the provisions
of the Clayton Act encouraging private enforcement of the antitrust
laws are not dispositive of the issue of whether courts should grant
60. Id. at 1004-05.
61. Id. at 1008. See also Dahl, Inc. v. Roy Cooper Co., 488 F.2d 17, 20 (9th Cir. 1971)
(nonparty lacks standing to enforce decree; only Government may sue for enforcement).
62. 306 F. Supp. 839 (D. Minn. 1969), aff'd sub nom. Data Processing Financial & Gen.
Corp. v. International Business Mach. Corp., 430 F.2d 1277 (8th Cir. 1970) (per curiam).
63. Id. at 847. See also Bailey v. Iowa Beef Processors, Inc., 213 N.W.2d 642 (Iowa
1973), cert, denied, _ U.S. _, 95 S. Ct. 52 (1974).
64. Id. See generally Sullivan, supra note 12, at 851-64.
65. 306 F. Sunp. at 847.
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nonparties standing to enforce the consent decree in contempt
proceedings. In seeking to enforce the decree through contempt the
plaintiff does not base his claim on an interpretation of the phrase
“antitrust laws”; nor does he ask the court to recognize a new cause
of action directly under the antitrust laws. The nonparty’s suit to
enforce a consent decree requires the court only to recognize an
interest under the consent decree sufficient to enable the nonparty to
enforce the decree through contempt proceedings.66 Moreover, if the
plaintiff seeks to use a violation of the consent decree to establish a
violation of the antitrust laws as defined in the Clayton Act, he
confronts the obstacle that a consent decree may forbid things lawful
in themselves.67 The fact that different consequences flow from a
judgment against the defendant for violation of the antitrust laws
than from a citation for contempt also suggests that a nonparty
should be able to enforce provisions of a consent decree in a
contempt proceeding even if he cannot bring a private action. An
adverse judgment to a defendant in a private antitrust suit may entitle
the plaintiff to treble damages.68 Allowing the plaintiff to bring civil
suit merely to enforce the decree, however, will entitle the plaintiff at
most to compensatory damages.69 Contempt proceedings for violation
of an antitrust consent decree also serve to vindicate the power of the
court.70 A court’s determination under the aegis of standing of who
would be a proper party to aid in the enforcement of its decree is more
within the province of judicial discretion than the implication of an
independent cause of action for violation of the decree.71
Rejection of a nonparty’s claim to be a third party beneficiary
under a consent decree should not preclude a court from permitting
nonparty enforcement of a consent decree through contempt
proceedings. The absence of provisions in a consent decree that show
specific intent to benefit a nonparty is not determinative of the issue
whether a legally protected interest founded on the antitrust laws
exists or whether a court has discretion to permit a nonparty to
66. See notes 106-123 infra and accompanying text.
67. Paul M. Harrod v. A.B. Dick Co., 194 F. Supp. 502, 504 (N.D. Ohio 1961); see Note,
Consent Decrees and the Private Action: An Antitrust Dilemma, 53 Calif. L. Rev. 627,
644-47(1965).
68. See Clayton Act § 4, 15 U.S.C. § 15 (1970) (treble damages provision); Note, supra
note 12, at 1317; cf. Clayton Act § 5, 15 U.S.C. § 16 (1970) (judgment in favor of Govern
ment prima facie evidence of defendant’s liability in private antitrust action).
69. See Parker v. United States, 153 F.2d 66, 70 (1st Cir. 1946) (purpose of fine for civil
contempt is to make reparations to complainant injured by defendant’s disobedience of
decree; damages may be only compensatory).
70. See E. Dangel, supra note 8, § 42, at 16; 6 H. Toulmin, A Treatise on the
Anti-Trust Laws of the United States § 29.17 (1951 and Supp.).
71. See 18 U.S.C. § 401 (1970) (courts granted wide discretion in contempt statute).
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enforce the decree.7273
The district court in Control Data Corp. v. International Business
Machines Corp.13 failed to distinguish adequately between an attempt
to enforce the decree through contempt proceedings and a new cause
of action based on a violation of the decree in its exploration of the
policy rationales supporting denial of nonparty standing.74 As a
result, some of the court’s rationales are inapposite to the issue of
nonparty standing. The court declined to grant nonparties standing
in the absence of legislative enactment and noted that any such grant
should apply only prospectively in order to avoid attaching
consequences to prior consent decrees that the parties did not intend,
expect, or contemplate.75 This argument assumes, however, that the
defendant never expected the decree to be enforced even by the
Justice Department. Whether the defendant’s expectation of in
effective enforcement should be considered a persuasive policy
rationale justifying denial of standing to nonparties presents a
distinct and serious question of the adequacy of the representation of
the public interest in the consent decree process, which the
Procedures Act specifically was designed to protect and foster.
The court in Control Data also feared that granting standing to
nonparties would foster extensive litigation.76 In discussing this policy
consideration, the court seems to have forgotten that the primary
objective of consent decree enforcement is the vindication of
antitrust laws and antitrust policy. Allowing nonparties to bring a
contempt proceeding would promote the goal of compliance in two
ways. Not only would the proliferation of contempt proceedings
achieve greater compliance, but also the defendants’ mere knowledge
that watchful competitors could bring contempt proceedings should
encourage compliance and reduce future litigation.
In addition, the court declined to grant the plaintiffs standing
because Congress permitted treble damage suits by private parties for
anything forbidden in the antitrust laws; to permit private parties to
alter the scope of that provision in a consent decree so as to create a
cause of action in a third person would create the problem of
unauthorized delegation of legislative power.77 The court here
72. See notes 106-123 infra and accompanying text.
73. 306 F. Supp. 839 (D. Minn. 1969), aff'd sub nom. Data Processing Financial & Gen.
Corp. v. International Business M h. Corp., 430 F.2d 1277 (8th Cir. 1970) (per curiam).
74. Id. at 845-46. The court initially noted that since traditionally only parties to a judg
ment could seek to enforce it judicially, nonparties should be denied standing to enforce
the decree. Id. at 846. This analysis ignores, however, both the third party beneficiary and
Rule 71 theories of nonparty standing. See generally Sullivan, supra note 12.
75. 306 F. Supp. at 846.
76. Id.
77. Id.
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addressed the issue of basing a private damage action on a violation
of a consent decree, though, and not the question of private party
standing to initiate contempt proceedings.
The court expressed an additional concern that allowing nonparty
enforcement would destroy the practice and feasibility of resolving
antitrust disputes by consent decrees; a defendant might feel it has
little to lose by proceeding to trial, even if ultimately unsuccessful, if
the consent decree would be admissible against it in a subsequent
damage action.78 If the court meant that the possibility that a
contempt proceeding might be inititated by a nonparty for a
subsequent violation of a decree would deter defendants from
entering into consent decrees initially,79 there is no evidence for this
proposition. If a defendant litigates and loses, it potentially faces an
army of private plaintiffs equipped with a prima facie case. This
provides ample incentive to enter into a consent decree, even if a
later violation of the decree subjects a defendant to compensatory
damages. Moreover, a number of other disadvantages in proceeding to
trial accrue to a defendant independent of any possible subsequent
use of the decree.80 The court’s statement does illustrate, however,
the conflict in policy between the principal part of section 5 of the
Clayton Act favoring enforcement of the antitrust laws by private
parties and the policy of the section’s proviso, which, by denying the
consent decree prima facie effect, encourages settlement by decree.81
Since congressional intent in enacting the Clayton Act should be the
overriding consideration in making that policy choice, the dominant
motive behind passage of section 5 of the Clayton Act to enable
private parties to sue to enforce antitrust laws supports the argument
for nonparty standing.82
The final consideration cited by the district court in Control Data
IS. Id.
79. The court evidently is not referring to the plaintiffs’ attempt to enforce the consent
decree through contempt since in such a situation the defendant would be subject to lia
bility only if he subsequently violated the decree. The court may be contemplating at
tempts by the plaintiffs to get the decree admitted into evidence in their private actions; it
earlier had stated that at a jury trial a reference to a prior decree was for practical purposes
nearly the equivalent of the prima facie evidence rule. Id. at 846. The consent decree
necessarily would be introduced in evidence in a contempt proceeding to enforce it against
the defendant.
80. See Flynn, supra note 3, at 1003-04. At least one writer has concluded that even if a
nolo contendere plea or consent decree were given collateral effect, defendants neverthe
less would have compelling reasons for avoiding litigation. See Note, supra note 36, at
1351-59 (after rejection of nolo pleas, 15 of 25 defendants between 1954 and 1960 pleaded
guilty, accepting criminal sanctions and prima facie effect of judgment rather than going
to trial).
81. See 15 U.S.C.§ 16(a) (1970).
82. See Note, supra note 36, at 1336 n.8, 1338-39.
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was that the policy behind the proviso of section 5(a) precluding use
of a consent decree in a subsequent private action for treble damages
as prima facie evidence of defendant’s antitrust violations would be
undermined if nonparties are allowed to sue to enforce consent
decrees.83 In any contempt proceeding to enforce provisions of a
consent decree, however, the decree is admissible. A party’s pre
sent ability to enforce the consent decree in a contempt proceed
ing presents the same threat of undermining the policy of the
proviso against using the decree as evidence, and no commentator has
criticized this practice as destructive of the policy preventing use of
consent decrees as evidence of substantive violations in a private
action.

Nonparty Enforcement Through Contempt Proceedings
The district court in Control Data recognized policy reasons for
allowing nonparty enforcement of consent decrees but concluded that
other objectives of the Clayton Act weighed against granting standing
to third parties in such a suit. Other cases have denied standing to
nonparties without even considering countervailing policy objectives.
Although these precedents present a serious obstacle for nonparties
seeking to enforce antitrust consent decrees through private treble
damages actions, they conceptually do not present a barrier to
nonparty suits for enforcement of consent decrees through contempt
proceedings. The nature of contempt proceedings and the regulatory
nature of consent decrees both support recognition of third party
enforcement through contempt proceedings.

THE NATURE OF CONTEMPT PROCEEDINGS

Contempt proceedings are sui generis, neither civil actions nor
criminal prosecutions within the ordinary meaning of those terms.84
83. 306 F. Supp. at 846. Due to some confusion in the court’s opinion, this conclusion
may address only the issue of permitting nonparties to introduce the decree into evidence
either for the purpose of basing a private treble damage action on a violation of the decree
or to prejudice the defendant before the jury; if so, it does not relate to the issue of
standing to enforce the decree through contempt proceedings. If the court meant to imply
that the policy to induce defendants to enter into consent decrees would be undermined,
then the rationale simply reiterates the same considerations voiced earlier in the court’s
finding that the feasibility and practice of entering antitrust consent decrees virtually
might disappear.
84. See Myers v. United States, 264 U.S. 95, 103 (1924); United States v. Barnett, 346
F.2d 99, 100 (5th Cir. 1965). See generally Wright, Byrne, Haakh, Westbrook & Wheat,
Civil and Criminal Contempt in the Federal Courts, 17 F.R.D. 167 (1955).
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The two types of contempt, civil and criminal, serve different
purposes and require different procedures, but often the distinctions
between the two are hazy.85 Nevertheless, the prerequisites that a
nonparty must meet before bringing a contempt action clearly
depend on whether the defendant is charged with civil or criminal
contempt.
The character and purpose of the contempt sanction are the most
important factors distinguishing civil from criminal contempt.86
Criminal contempt serves to vindicate the authority of the court and
punish disobedience of its decrees.87 Civil contempt is the appropriate
sanction to coerce the defendant into compliance and provide
compensation to one injured by a violation of the decree.88 The same
facts, however, may give rise to both civil and criminal contempt;89
the proceedings are not mutually exclusive.90 Enforcement of an
antitrust consent decree through contempt proceedings, for example,
may serve both to vindicate the court’s interest in enforcement of its
orders and to compensate injured competitors; either criminal or civil
contempt citations may be appropriate to achieve these goals.
Criminal Contempt for Consent Decree Violations.
Criminal
contempt proceedings for violations of consent decrees can be
initiated in three different ways. The judge may initiate the
proceedings sua sponte,91 the Justice Department can bring a
prosecution for criminal contempt,92 or a private party may petition
the court for permission to prosecute a contempt action on behalf of
the court.93 Under the last method, any private party can petition
85. See United States v. United Mine Workers, 330 U.S. 258, 297-98 (1947) (distinctions
between civil and criminal contempt not clearcut; when facts could give rise to both civil
and criminal contempt, defendant need only be apprised of nature of action); Wright,
Byrne, Haakh, Westbrook & Wheat, supra note 84, at 170-71 (suggesting holding of
United Mine Workers should be disregarded to maintain distinction between criminal and
civil contempt).
86. See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441 (1911).
87. Id.
88. McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949).
89. Cliett v. Hammonds, 305 F.2d 565, 569 (5th Cir. 1962).
90. Parker v. United States, 153 F.2d 66, 71 (1st Cir. 1946).
91. United States v. Columbia Broadcasting System, Inc., 497 F.2d 107, 109 (5th Cir.
1974).
92. Fed. R. Crim. P. 42(b).
93. Id. Rule 42(b) of the Federal Rules of Criminal Procedure was promulgated to cure
the problem of notice to the defendant as to whether he had been charged with civil or
criminal contempt. See id., Adv. Comm. Note 2. The Second Circuit noted in McCann v.
New York Stock Exchange that the defendant often was confused when the contempt was
prosecuted by a private party because the form of the suit gave no clue as to whether it
was civil or criminal. 80 F.2d 211, 214-15 (2d Cir. 1935), cert, denied, 299 U.S. 603 (1936).
The court suggested that the nature of the contempt proceeding could be clarified if the
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the court for appointment to prosecute the defendant for violations
of an antitrust consent decree.94
A private party appointed by the court to prosecute the defendant
for criminal contempt may not receive the fine that the court imposes
on the defendant;95 nevertheless the contempt sanctions should secure
the future obedience of the defendant. Several considerations indicate
that nonparties may be unable to rely on criminal contempt pro
ceedings to enforce an antitrust consent decree. A nonparty has no
enforceable right to be appointed to prosecute the defendant and faces
the initial burden of convincing the court to approve the private
prosecution.96 Additionally, the reasonable doubt evidentiary burden
for the prosecutor of criminal contempt9' is significantly greater than
the civil contempt standard of clear and convincing evidence.98
Civil Contempt for Consent Decree Violations.
A nonparty
seeking to enforce provisions of a consent decree in a civil contempt
proceeding must meet the usual standing requirements. The
traditional test of standing established two requirements: the party
must state a particularized injury to satisfy the case or controversy
court entered an order directing the private party to prosecute on behalf of the court; Rule
42(b) adopts the Second Circuit’s suggestion by requiring such court appointment of the
private attorney. Rule 42( b) thus implicity recognizes the propriety of a criminal contempt
prosecution by a private attorney; otherwise, the source of confusion Rule 42 was designed
to remedy would not exist. Neither Rule 42(b) nor the McCann case requires that the court
appoint only the attorney of a party. See id. at 214.
94. Several courts have approved the prosecution of criminal contempt proceedings by
a private party. See, e.g., United States ex rel. Brown v. Lederer, 140 F.2d 136, 138 (7th
Cir.), cert, denied, 332 U.S. 734 (1944) (permissible for trial court to appoint private coun
sel to prosecute criminal contempt arising from defendant’s violation of injunction con
trolling his sale of meat at prices exceeding federal price regulations); Fruit Growers, Inc.
v. Gotfried, 136 F.2d 98, 100-01 (9th Cir. 1943) (prosecution for criminal contempt for
violating order of conciliation commissioner in bankruptcy case may be conducted by at
torney appointed by court); In re Curtis’ Petition, 240 F. Supp. 475, 485 (E.D. Mo. 1965),
aff'd sub nom. Ford v. Boeger, 362 F.2d 999 (8th Cir. 1966), cert, denied, 386 U.S. 914
(1967) (state court’s appointment of special prosecutor to prosecute criminal contempt
does not deny due process to defendants). But cf. Brotherhood of Locomotive Firemen &
Enginemen v. United States, 411 F.2d 312, 319-20 (5th Cir. 1969) (Government should
prosecute for criminal contempt violation of no-strike order to assure uniformity in prose
cutor’s position).
95. But cf. Michaelson v. United States, 266 U.S. 42, 65 (1924) (court may direct
defendant to pay fine to complainant or parties injured by contempt if the act constituting
the contempt also criminal offense under any United States statute or laws of any state in
which act was committed); Parker v. United States, 153 F.2d 66, 70 (1st Cir. 1946) (same).
96. See Fed. R. Crim. P. 42(b).
97. See, e.g., Michaelson v. United States, 266 U.S. 42, 66 (1924); Hood v. United
States, 326 F.2d 33, 34 (5th Cir. 1964); Yates v. United States, 316 F.2d 718, 725 (10th Cir.
1963); James v. United States, 275 F.2d 332, 335 (8th Cir.), cert, denied, 362 U.S. 989
(1960).
98. See, e.g., Hart Schaffner & Marx v. Alexander’s Dept. Stores, Inc., 341 F.2d 101,
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requirement of the Constitution," and the complaint must allege that
the defendant invaded a legally protected interest of the plaintiff.99
100
In Association of Data Processing Service Organizations, Inc. v.
Camp101 the Supreme Court retained the injury in fact requirement
for standing but liberalized the second prong of the test; the Court
held that a plaintiff must show only that he is arguably within the
zone of interests sought to be protected or regulated by the statute
or constitutional guarantee on which the plaintiff bases his action.102
A nonparty who alleges injury as a result of a violation of an
antitrust consent decree in a civil contempt proceeding meets the
revised criteria for standing. An allegation of economic injury
demonstrates sufficient adverseness to satisfy the injury in fact
requirement,103 and the injured party arguably falls within the zone
of interests protected or regulated by the antitrust statutes. Since the
Clayton Act specifically empowers private parties to bring private
actions to enforce the antitrust laws, and a contempt proceeding
brought to compel obedience to a consent decree is ancillary to and
therefore a “proceeding under” the antitrust laws,104 nonparties
injured by violations of a consent decree fall within the zone of
interests protected by those provisions of the Clayton Act. The
district court’s application of a balancing test in Control Data
provides further support for the conclusion that nonparties do fall
within the zone of interests protected by the Clayton Act; by
weighing the policy of the Act favoring private enforcement against
102 (2d Cir. 1965) (per curiam); Stringfellow v. Haines, 309 F.2d 910, 912 (2d Cir. 1962);
United States v. Greyhound Corp., 363 F. Supp. 525, 570 (N.D. Ill. 1973), supplemented,
370 F. Supp. 881 (1974).
99. U.S. Const, art. Ill; see Association of Data Processing Service Org., Inc. v. Camp,
397 U.S. 150,151-52(1970).
100. See Tennessee Elec. Power Co. v. TVA, 306 U.S. 118, 137-38 (1939) (interests in
property, as well as those arising out of contract, protected against tortious invasion, and
founded on statute conferring a privilege satisfy legally protected interest requirement).
In Flast v. Cohen the Supreme Court suggested the inquiry more properly should be
whether the dispute sought to be adjudicated will be presented in an adversary context
and in a form historically viewed as capable of judicial resolution. 392 U.S. 83,101 (1968).
101. 397 U.S. 150(1970).
102. Id. at 153.
103. See id. at 154 (economic injury arising from regulation benefiting competitor suf
ficient to satisfy requirement of article III; aesthetic, conservational, and recreational in
terests also may suffice); Atlee v. Laird, 339 F. Supp. 1347, 1354-55 (E.D. Pa. 1972)
(alleged economic injury befalling taxpayers as result of Vietnam War sufficient to satisfy
article III). See also United States v. Students Challenging Regulatory Agency Proced
ures (SCRAP), 412 U.S. 669, 686 (1973) (standing not confined to individuals showing eco
nomic harm; harm to use and enjoyment of natural resources sufficient).
104. See Simco Sales Serv. v. Air Reduction Co., 213 F. Supp. 505, 507 (E.D. Pa. 1963)
(civil contempt action to secure compliance with consent decree is “proceeding under”
antitrust laws).

1976]

Consent Decrees

787

the countervailing policy considerations against nonparty enforcement
of consent decrees, the court implicitly acknowledged that
conclusion.105 Most of the cases that have denied standing to
nonparties seeking to enforce antitrust consent decrees were decided
under the traditional test for standing and thus could be distinguished
from an action brought under the current standing requirements.
LEGALLY PROTECTED INTEREST OF A NONPARTY

Although a nonparty to a consent decree has standing to enforce
the decree by civil contempt proceedings, he may face the additional
requirement that the defendant’s action affect a legally protected
interest in order to succeed on the merits.106 To satisfy this
requirement, a plaintiff may argue that the relationship between the
protection intended by Congress in the antitrust laws and consent
decrees grants nonparties a legally protected interest in the effective
enforcement of the decree.107
The court in Control Data rejected this theory on the ground that
it would accord consent decrees statutory effect; in essence, the court
suggested that nonparty enforcement would require implying a
private cause of action from a decree that is neither a statute nor a
regulation.108 The court’s reasoning ignores the many quasi-statutory
105. Control Data Corp. v. International Business Mach. Corp., 306 F. Supp. 839, 846
(D. Minn. 1969), aff'd sub nom. Data Processing Financial & Gen. Corp. v. International
Business Mach. Corp., 430 F.2d 1277 (8th Cir. 1970) (per curiam); see notes 73-83 supra
and accompanying text.
10(5. Cf. Association of Data Processing Serv. Org., Inc. v. Camp, 397 U.S. 150, 153
(1973) (legally protected interest test goes to merits of claim rather than to plaintiffs’
standing). Considerations such as the protection intended by the legislature and the inef
fectiveness of existing remedies, as well as explicit statutory condemnation of certain con
duct and a general grant of jurisdiction to enforce liabilities created by a statute, may sug
gest recognition by a court of the legally protected interests of a plaintiff. See Colonial
Realty Corp. v. Bache & Co., 385 F.2d 178, 181 (2d Cir.), cert, denied, 385 U.S. 817 (1966).
107. Since a legally protected interest can be implied from a statute, courts have exer
cised a lawmaking function in this area coordinate to that of the legislature. See Note,
Implying Civil Remedies From Federal Regulatory Statutes, 77 Harv. L. Rev. 285, 291
(1963). Courts that recognize sufficient legally protected interests in nonparties injured by
consent decree violations may empower these nonparties to enforce the decree by civil con
tempt proceedings. Cf. J.I. Case Co. v. Borak, 377 U.S. 426, 432-33 (1964) (violation of Rule
14(a) of Securities Exchange Act of 1934 entitles private party to relief); Texas & Pac. Ry.
v. Rigsby, 241 U.S. 33, 39 (1916) (employee injured by railroad’s violation of Federal
Safety Appliance Act may sue employer for damages); Reitmeister v. Reitmeister, 162
F.2d 691, 694 ( 2d Cir. 1947) (civil remedy implied from criminal sanctions in section 605 of
Federal Communications Act of 1934); Wills v. Trans World Airlines, Inc., 200 F. Supp.
360, 363-64 (S.D. Cal. 1961) (passenger allowed to recover under Civil Aeronautics Act of
1938 for airline’s discrimination). See generally Note, supra.
108. Control Data Corp. v. International Business Mach. Corp., 306 F. Supp. 839, 846
(D. Minn. 1969),a/'/”d sub nom. Data Processing Financial & Gen. Corp. v. International
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characteristics of consent decrees.109 Moreover, Congress’s implicit
recognition subsequent to the Control Data decision of the consent
decree as an administrative regulatory device in the Procedures Act
provides new support for a nonparty’s enforcement of a consent
decree through civil contempt proceedings. 110
Even admitting the statutory and regulatory nature of the consent
decree, a court may refuse to entertain a nonparty’s suit for
enforcement in light of the fundamental differences between a
consent decree and an ordinary government regulation: a consent
decree embodies private, contractual qualities and is ineffective
without the defendant’s consent. The private characteristics of a
decree should not lead a court to such a result. The Second Circuit
addressed a similar argument in Colonial Realty Corp v. Bache &
Cb.,111 in which the plaintiff sought to hold the defendant, a
member of the New York Stock Exchange, civilly liable for violating
one of the Exchange’s rules adopted pursuant to section 6(b) of the
Securities Exchange Act of 1934.112 Although the court declined to
imply a private cause of action from the violation, it did rule that a
court could imply a civil remedy from rules formulated by a
nongovernmental body if the nature of the particular rule and its
place within the statutory scheme justify the plaintiff’s suit.113 Since
the 1934 Act specifically recognizes the concept of supervised
self-regulation,114 implying a cause of action from violations of the
Exchange’s rules differs analytically from implying a cause of action
from consent decrees negotiated between the Government and a
private company. The consent decree, however, evidences some
elements of self-regulation in that the decree cannot be entered
Business Mach. Corp., 430 F.2d 1277 (8th Cir. 1970) (per curiam).
109. See Comment, Antitrust Consent Decrees: A Proposal to Enlist Private Plaintiffs
in Enforcement Efforts, 54 CORNELL L. Rev. 763, 776 (1969); note 23 supra and accom
panying text.
110. See 1974 Report, supra note 1, at 6-8 (explanation of Act’s provisions, including
the allowance of public comment on proposed consent decreees).
111. 358 F.2d 178 (2dCir.),cert, denied, 385 U.S. 817 (1966).
112. Id. at 179-80; see 15 U.S.C. § 78f(b) (1970).
113. 358 F.2d at 182. The court indicated that plaintiff’s argument for implication of a
private action would be strongest where the Stock Exchange rule imposed an explicit duty
unknown at common law; the Exchange’s rules of fair practice, however, which the defen
dant allegedly violated, represented the opposite extreme. Id. In light of the disruptive ef
fect implication of a private action would cause, the Second Circuit concluded a civil
remedy should not be implied in the absence of a clear congressional intent favoring such
implication. Id. at 182-83 (implication of civil action would limit use of arbitration and
flood federal courts with customer-broker suits that ordinarily would be heard in state
courts).
114. See Securities Exchange Act of 1934, § 6(a)(1), 15 U.S.C. § 78f(a)(l) (1970) (in
order to be registered, exchange must agree to secure compliance of members to Act and to
rules promulgated thereunder); id. § 19, 15 U.S.C. § 78s (SEC authorized to amend ex
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without the defendant’s consent. The participation of the Justice
Department and the federal courts in formulating and supervising
consent decrees, and the recognition by the Procedures Act of the
role of the consent decree and the private party in antitrust
enforcement115 constitutes sufficient governmental action to justify
enforcement by nonparties.
Courts should impose a lesser burden on a plaintiff to demonstrate
a legally protected interest sufficient to enforce a consent decree
through contempt proceedings than on a plaintiff who seeks the
implication of a private civil cause of action.116 The differences
between a contempt proceeding and a private action justify a
different approach to implying a cause of action. Since a contempt
proceeding is sui generis, allowing third parties to enforce the decree
is perhaps functionally, but certainly not legally, the equivalent of
implying a civil cause of action.117 Likewise, the process of statutory
interpretation by which courts ordinarily justify the implication of
private civil causes of action becomes somewhat inapposite in the
special context of the consent decree.118 Violations of the antitrust
laws involve elements of both public and private harm even in a civil
contempt proceeding.119 Finally, since Congress gave courts wide
latitude in the contempt area,120 the question of who is a proper
party to aid the court in enforcing its decree would seem peculiarly
within the court’s discretion.
change rules to ensure protection of investing public and to expel members violating Act
or rules thereunder). See also House Comm on Interstate and Foreign Commerce
Securities Exchange Bill of 1934, H.R. Rep. No. 1383, 73d Cong., 2d Sess. 14-16(1934)
See generally L. Loss, Securities Regulation 626-37 (student ed. 1951).
115. The Procedures Act grants a district court discretion to reject the consent decree if
it finds the interests in going to trial outweigh the considerations in favor of settlement.
Antitrust Procedures and Penalties Act § 2, 15 U.S.C.A. § 16(e)(2) (1975). One interest po
tentially furthered is that *of private parties who would acquire a prima facie case if the
Government went to trial and won. This provision indicates that the Procedures Act rec
ognizes consent decrees and the interests of the nonparties affected by a decree as part of
the statutory scheme of antitrust enforcement.
116. See Note, supra note 107, at 292-96.
117. Many of the substantive and procedural issues a court must determine if it decides
to imply a cause of action—statute of limitations, basis of federal jurisdiction, venue, and
security for costs—are obviated by the legal context in which the enforcement of the
consent decree takes place. See generally id. at 269-97.
118. Both the sui generis nature of the contempt power and the breadth of section 401,
which provides that a federal court has discretion to punish contempt of its authority or
disobedience to its lawful order or decree, serve to distinguish the two situations. See 18
U.S.C.§ 401(3) (1970).
119. See Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 502 (1969)
(Congress encourages private antitrust litigation not only to compensate injured parties
but also to vindicate public interest in free competition); Comment, supra note 3, at 14950.
120. See 18 U.S.C. § 401 (1970) (contempt statute).
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The relationship between the provisions of the Clayton Act
authorizing private enforcement of the antitrust laws and the
provisions of the Procedures Act further supports allowing a nonparty
to enforce the provisions of a consent decree. Congress intended in
section 4 of the Clayton Act to protect private parties from
violations of the antitrust laws and to ensure effective enforcement of
those laws through private parties. In the Procedures Act, Congress
has recognized that consent decrees are in effect administrative
regulations made pursuant to those laws for which Congress explicitly
has provided a private civil remedy.121 The provisions of the
Procedures Act that recognize and seek to protect the interests of
nonparties to the consent decree constitute implicit statutory
recognition that the relationship between the antitrust laws and
consent decrees warrants protection of private parties in enforcement
proceedings.122 The statutory scheme thus created and the
inadequacy of present enforcement confers on nonparties a legally
protected interest that should enable them to enforce a consent
decree through civil contempt proceedings.123

Conclusion
Section 4 of the Clayton Act gives private parties the right to sue
for violations of the antitrust laws. The Procedures Act implicitly
recognizes that consent decrees are administrative regulatory devices
made pursuant to those antitrust laws. This statutory scheme,
combined with the realization that an open and effective consent
decree process will be thwarted by the lack of enforcement, should
empower a court to recognize a legally protected interest in
nonparties sufficient to enable them to enforce the decree through
contempt proceedings. Congress has recognized, encouraged, and
sought to rationalize the de facto regulatory creature brought to life
jointly by the courts and the Justice Department. Its hybrid nature
should not hamstring courts in applying the legal principles
appropriate to its function.
Michael D. Hays

121. See note 110 supra and accompanying text.
122. See notes 28-30, 42 supra and accompanying text.
123. See note 106 supra and accompanying text.

INTENT TO CONCEAL: TOLLING THE ANTITRUST
STATUTE OF LIMITATIONS UNDER THE
FRAUDULENT CONCEALMENT DOCTRINE

Section 4B of the Clayton Act1 requires private actions under the
Act2345 to be brought in federal court within four years of the accrual
of each cause of action? Under a widely recognized tolling rule,
however, a plaintiff can avoid the statutory bar by showing that the
defendant’s fraudulent concealment of the cause of action precluded
discovery and timely institution of suit?
Although all courts have applied the doctrine of fraudulent
concealment in private antitrust litigation? that application has been
1. 15 U.S.C. § 15b (1970).
2. See Clayton Act § 4, 15 U.S.C. § 15 (1970) (any person injured by conduct forbidden
under federal antitrust laws may sue in any federal court, regardless of amount in controvery, to recover treble damages and costs, including attorneys’ fees).
3. Id. § 4B, 15 U.S.C. § 15b. Federal courts have exclusive jurisdiction over private
actions premised on violations of federal antitrust statutes. See General Inv. Co. v. Lake
Shore & Mich. S.R.R., 260 U.S. 261, 287 (1922); Washington v. American League of Pro
fessional Baseball Clubs, 460 F.2d 654, 658 (9th Cir. 1972).
Section 4B governs only federal antitrust actions. 15 U.S.C. § 15b (1970). Suits brought
under state antitrust statutes are governed by local statutes of limitations. See generally
American Bar Association, Section of Antitrust Law, State Antitrust Laws (1974).
More than a quarter of the states have enacted statutes of limitations specifically applic
able to antitrust action. See, e.g., Cal. Bus. & Prof. Code § 16750.1 (West 1964) (action
under state antitrust statute must be commenced within four years of accrual of cause of
action); N.Y. Gen. Bus. Law § 340(5) (McKinney 1968) (same); Ore. Rev. Stat. §
646.638(5) (1974) (action must be brought within one year of discovery of cause of action).
In the absence of such statutes, a state’s general statute of limitations will govern private
antitrust suits. See American Bar Association, supra. See also Moviecolor Ltd. v. East
men Kodak Co., 288 F.2d 80, 82-83 ( 2d Cir.), cert, denied, 368 U.S. 821 (1961) (private ac
tion accruing before section 4B took effect in 1956 governed by forum state’s statute of
limitations).
4. See, e.g., Glazer Steel Corp. v. Toyomenka, Inc., 392 F. Supp. 500, 503 (S.D.N.Y.
1974) (motion to dismiss suit denied where cause of action discovered after reviewing
answers to interrogatories filed in prior suit, since defendants’ dilatory response to interro
gatories might amount to affirmative act of concealment); Ohio Valley Elec. Corp. v. Gen
eral Elec. Co., 244 F. Supp. 914, 931-33 (S.D.N.Y. 1965) (defendants’ secret meetings, falsi
fication of documents, and other activities constituted affirmative acts of concealment
tolling section 4B); Illinois v. Sperry Rand Corp., 237 F. Supp. 520, 523-24 (N.D. Ill. 1965)
(allegations that defendants’ secret meetings and other activities constituted fraudulent
concealment sufficiently particular to justify denial of motion to strike). See generally
Comment, Fraudulent Concealment as Tolling the Antitrust Statute of Limitations, 36
Ford. L. Rev. 328, 330 & n.22 (1967); Comment, The Antitrust Statute of Limitations:
Decision to Apply a Tolling Doctrine, 14 J. Pub. L. 232, 232-33 (1965); 4 B.C. Ind. & Com.
L. Rev. 738, 739-40 (1963); 31 Ford. L. Rev. 812, 812-14 (1963); 37 St. John s L. Rev. 346,
348. 351-52 (1963); 111 U. Pa. L. Rev. 1214,1215 (1963).
5. See, e.g., General Elec. Co. v. San Antonio, 334 F.2d 480, 484-85 (5th Cir. 1964);
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neither uniform nor free of confusion and difficulty. Much of the
ambiguity centers on the extent to which the plaintiff must show
that the defendant has concealed the existence of the cause of
action.6 The prevailing view requires a showing of affirmative acts of
Westinghouse Elec. Corp. v. Burlington, 326 F.2d 691, 692 (D.C. Cir. 1964) (per curiam);
Westinghouse Elec. Corp. v. Pacific Gas & Elec. Co., 326 F.2d 575, 576-77 (9th Cir. 1964);
Allis-Chalmers Mfg. Co. v. Commonwealth Edison Co., 315 F.2d 558, 561 (7th Cir. 1963);
Public Serv. Co. v. General Elec. Co., 315 F.2d 306, 309, 311 (10th Cir.), cert, denied, 374
U.S. 809 (1963); Atlantic City Elec. Co. v. General Elec. Co., 312 F.2d 236, 238 (2d Cir.
1962) (en banc), cert, denied, 373 U.S. 909 (1963); Kansas City v. Federal Pac. Elec. Co.,
310 F.2d 271, 284 (8th Cir.),cert, denied, 371 U.S. 912 (1962).
The legislative history of section 4B is inconclusive on the threshold question whether
the statute of limitations may be tolled by a defendant’s fraudulent concealment. Con
gress’s rejection of several provisions that would have tolled the statute in cases of fraud
and conspiracy suggests that Congress intended to restrict tolling, but the comments of
several Congressmen during floor debate on section 4B indicate that the statutory period
would not run in fraud and conspiracy cases until discovery of the cause of action.
Compare H.R. 7905, 81st Cong., 2d Sess. § 4(c) (1950) and S. 1910, 81st Cong., 1st Sess. § 2
(1950) with 101 Cong. Rec. 5129-30, 5131, 5132-33 (remarks of Representative Celler &
Representative Patman). See generally Note, Fraudulent Concealment and Section 4(b) of
the Clayton Act, 49 Va. L. Rev. 276, 292-98 (1963); Note, Clayton Act Statute of Limita
tions and Tolling by Fraudulent Concealment, 72 Yale L.J. 600, 607 & nn.57-58 (1963).
Several courts have analyzed the conflicting indications of congressional intent and con
cluded that the legislative history of section 4B offers little guidance as to whether Con
gress intended fraudulent concealment to toll the statute. See Allis-Chalmers Mfg. Co. v.
Commonwealth Edison Co., 315 F.2d 558, 563 (7th Cir. 1963); Public Serv. Co. v. General
Elec. Co., 315 F.2d 306, 309-10 (10th Cir.), cert, denied, 374 U.S. 809 (1963). See also 111 U.
Pa. L. Rev. 1214, 1217-18 (1963) (no explicit congressional inclusion or exclusion of fraud
ulent concealment doctrine in section 4B).
In addition to the tolling that may result from a defendant’s fraudulent concealment,
courts also may order tolling of section 4B if the plaintiff demonstrates that defendant’s
domination or duress prevented plaintiff from instituting the suit within the period. See,
e.g., International Rys. v. United Fruit Co., 373 F.2d 408, 414 (2d Cir.), cert, denied, 387
U.S. 921 (1967) (section 4B not tolled as plaintiff failed to show full, complete, and exclu
sive control by defendants that prevented informed stockholder or director from inducing
corporation to sue); Philco Corp. v. Radio Corp, of America, 186 F. Supp. 155, 161-63 (E.D.
Pa. 1960) (section 4B not tolled because possibility of loss resulting from suit against
holder of patents does not constitute duress); Miller Motors, Inc. v. Ford Motor Co., 149
F. Supp. 790, 794 (M.D.N.C. 1957) (defendant’s threats to end distributorship not duress
tolling statute since duress requires unlawful threat). See also Clayton Act § 5, 15 U.S.C. §
16 (1970) (statute of limitations suspended during pendency of government antitrust suit
and one year thereafter).
6. See notes 39-54 infra and accompanying text. Although holding different views as to
what constitutes fraudulent concealment, courts do agree that the party seeking to avoid
the statute of limitations bears the burden of showing fraudulent concealment. See Akron
Presform Mold Co. v. McNeil Corp., 496 F.2d 230, 233 (6th Cir.), cert. denied, 419 U.S. 997
(1974); Detroit v. Grinnell Corp., 495 F.2d 448, 461 (2d Cir. 1974). Mere use of the adverb
“fraudulently” in a complaint is insufficient to satisfy the burden. See Weinberger v.
Retail Credit Co., 498 F.2d 552, 555 (4th Cir. 1974) (plaintiff’s knowledge of allegedly false
pre-employment report as sole reason for denial of employment negates allegation of fraud
ulent concealment); Moviecolor Ltd. v. Eastman Kodak Co., 288 F.2d 80, 87 (2d Cir.),cert,
denied, 368 U.S. 821 (1961) (allegation that film processing technique fraudulently sup
pressed insufficient).
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concealment independent of the underlying cause of action,7
although another view allows the acts that constitute the cause of
action sued upon to be the acts of concealment.8 Moreover, some
courts have dispensed entirely with the requirement of affirmative
acts when the cause of action rests on a conspiracy that by its nature
is self-concealing.9 Uncertainty also exists as to whether a defendant’s
silence10 or denial of liability11 constitutes an affirmative act of
concealment.
In contrast to the courts’ extensive treatment of the issues spawned
by the affirmative acts requirement, they have given scant attention
to an alternative standard for determining concealment that focuses
on the defendant’s intent to conceal the cause of action.12 Since the
requirement of intent reflects the policies embodied in the fraudulent
concealment doctrine and incorporates a degree of flexibility absent
from the affirmative acts requirement, it merits close analysis.

Origins of the Doctrine of Fraudulent Concealment
The doctrine of fraudulent concealment arose from the analogous
equitable doctrine of undiscovered fraud, which provides that the
statute of limitations in fraud cases does not begin to run until the
fraud is discovered or could have been discovered through the
exercise of due diligence.13 The doctrine is applicable to all federal
statutes of limitations.14 In its widely followed articulation of the
rule in Bailey v. Glover,15 the Supreme Court held that in an action
arising out of fraud, the statute of limitations will not begin to run
until the plaintiff learns of the cause of action, if he has not been
negligent in failing to learn of the claim and the fraud has been
7. See, e.g., Detroit v. Grinnell Corp., 495 F.2d 448, 461 (2d Cir. 1974); Dayco Corp. v.
Firestone Tire & Rubber Co., 386 F. Supp. 546, 547-48 (N.D. Ohio 1974), affd, 523 F.2d 389
(6th Cir. 1975); Picoult v. Ralston Purina Co., 1969 Trade Cas. H 72,681, at 86,432-33
(S.D.N.Y. 1969).
8. See Winkler-Koch Eng’r Co. v. Universal Oil Prod. Co., 100 F. Supp. 15, 27 (S.D.N.Y.
1951) (defendant’s procurement of fraudulent judgment by bribing judge not only act in
furtherance of conspiracy to drive plaintiff out of business but also act of concealment).
9. See Gaetzi v. Carling Brewing Co., 205 F. Supp. 615, 621, 623 (E.D. Mich. 1962);
notes 55-79 infra and accompanying text.
10. See note 42 infra and accompanying text.
11. See notes 43-50 infra and accompanying text.
12. See notes 85-100 infra and accompanying text.
13. See Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946), citing Bailey v. Glover, 88
U.S. (21 Wall.) 342, 348 (1874) (statute does not run until discovery if plaintiff injured by
fraud remains in ignorance of fraud without want of diligence).
14. See Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946) (creditor’s action to enforce
statutory liability of bank shareholders not barred by state of limitations).
15. 88 U.S. (21 Wall.) 342 (1874).
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concealed or by its nature conceals itself.16 The Court in Bailey
reasoned that since statutes of limitations were enacted to prevent
the fraudulent assertion of spurious claims after the means of defense
have disappeared, such a statute should not become the instrument
by which fraud is consummated.17 The Court subsequently indicated
that the doctrine of undiscovered fraud was intended to discourage a
defendant from aggravating the effects of his original fraud by
impeding its detection.18 The doctrine also incorporates a policy of
basic fairness by prohibiting the use of the statute of limitations as a
bar to a plaintiff’s claim where the defendant’s concealment of the
cause of action precluded timely commencement of the suit.19
The doctrine of undiscovered fraud has been applied only in
actions based on fraud.20 Courts have required the plaintiff to make a
dual showing that he lacked knowledge either of the existence of the
cause of action or the facts constituting it during the running of the
statute and that he could not have discovered the claim through the
exercise of due diligence.21 Since fraud necessarily must be concealed
in order to succeed, however,22 courts do not require the plaintiff to
show concealment apart from the original fraud.23
The policies effectuated by the undiscovered fraud doctrine also
16. Id. at 349-50.
17. Id. at 349. See also Sherwood v. Sutton, 21 F. Cas. 1303, 1307 (No. 12,782)
(C.C.D.N.H. 1828).
18. Exploration Co. v. United States, 247 U.S. 435, 449 (1918) (Government afforded
benefit of tolling doctrine where land patents demonstrably obtained through fraud).
19. See Holmberg v. Armbrecht, 327 U.S. 392-97 (1946) {Bailey tolling rule appli
cable to state statute of limitations in action brought under federal law to enforce liability
of bank shareholders).
20. See Kirby v. Lake Shore & Mich. S.R.R., 120 U.S. 130, 136-37 (1887) {Bailey tolling
rule limited to cases involving actual fraud). See generally Dawson, Undiscovered Fraud
and Statutes of Limitation, 31 Mich. L. Rev. 591, 604-06 (1933). The doctrine of undis
covered fraud also applies to actions brought under section 10(b) of the Securities Ex
change Act of 1934 and rule 10b-5, which generally proscribe deceptive and fraudulent
practices in conjunction with the sale of securities. Morgan v. Koch, 419 F.2d 993, 997 (7th
Cir. 1969); see 15 U.S.C. § 78j(b) (1970); 17 C.F.R. § 240.10b-5 (1975). Because such ac
tions are grounded on actual fraud, courts have required only that the plaintiff show he
lacked knowledge of the cause of action and did not exercise due diligence. See Morgan v.
Koch, supra at 997.
21. See Morgan v. Koch, 419 F.2d 993, 997 (7th Cir. 1969) (plaintiff’s failure to show ex
ercise of due diligence in inquiring into circumstances of stock sale precludes tolling);
Dawson, Fraudulent Concealment and Statutes of Limitation, 31 Mich. L. Rev. 875, 878-82
(1933).
22. Smith v. Blachley, 198 Pa. 173, 179, 47 A. 985, 987 (1901); see Dawson, supra note
21, at 881 n.14.
23. See Bufalino v. Michigan Bell Tel. Co., 404 F.2d 1023, 1028 (6th Cir. 1968), cert,
denied, 394 U.S. 987 (1969) (concealment inherent in original fraud obviates need for fur
ther showing of concealment); Janigan v. Taylor, 344 F.2d 781, 784 (1st Cir.), cert, denied,
382 U.S. 879 (1965) (cause of action based on fraud automatically concealed); Dawson,
supra note 21, at 880, 883.
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underlie the doctrine of fraudulent concealment, but the doctrines
differ in their scope of application. While the undiscovered fraud
doctrine applies only when the plaintiff sues on a fraud, a plaintiff
can invoke the fraudulent concealment doctrine to toll the statute of
limitations on claims of any nature.24 Fraudulent concealment
requires a showing of lack of actual knowledge25 and the exercise of
due diligence,2627but since concealment is not inherent in cases other
than fraud, courts have injected into fraudulent concealment analysis
a third element: the plaintiff must show that the defendant concealed
the cause of action in some manner.2" Because this third element
involves an inquiry into what acts or omissions constitute fraudulent
concealment, it has proved the most troublesome when applying the
doctrine to section 4B of the Clayton Act.

Recent Approaches to

the

Requirement

of

Concealment

In applying the doctrine of fraudulent concealment to private
antitrust litigation, courts generally adhere to the doctrine’s
24. Department of Water & Power v. Allis-Chalmers Mfg. Co., 213 F. Supp. 341, 346
(S.D. Cal. 1963) (fraudulent concealment doctrine held applicable to section 4B); see
Dawson, supra note 21, at 878, 880, 918.
25. See, e.g., Atwell v. Retail Credit Co., 431 F.2d 1008, 1012 (4th Cir. 1970), cert,
denied, 401 U.S. 1009 (1971) (period not tolled in libel action where plaintiff aware that
credit report was derogatory); Baker v. F & F Investment, 420 F.2d 1191, 1199 (7th Cir.),
cert, denied, 400 U.S. 821 (1970) (civil rights action barred where plaintiffs aware of dis
crimination in sales of residential property); Mansour v. Reeves Bldgs., Inc., 383 F. Supp.
482, 484-85 (S.D.W. Va. 1973), aff'd, 504 F.2d 812 (4th Cir. 1974) (per curiam) (period not
tolled in action for fraudulent conversion of property because plaintiffs’ attorney aware of
planned sale of property).
26. See, e.g., Hupp v. Gray, 500 F.2d 993, 996-97 (7th Cir. 1974) (action under Securities
Exchange Act of 1934 barred where plaintiff failed to inquire into possibility of fraud after
sharp decrease in value of stock); Mittendorf v. J.R. Williston & Beane, Inc., 372 F. Supp.
821, 830-32 (S.D.N.Y. 1974) (statute of limitations not tolled in action under Securities Ex
change Act where plaintiff failed to inquire into possibility of fraud on learning that
company’s borrowing practices might threaten his investment); Crown Coat Front Co. v.
United States, 275 F. Supp. 10, 16 (S.D.N.Y. 1967),aff, 395 F.2d 160 (2d Cir.), cert, denied,
393 U.S. 853 (1968) (action for breach of contract barred where plaintiff failed to inquire
into government testing methods after samples rejected as unfit).
27. See, e.g., Weinberger v. Retail Credit Co., 498 F.2d 552, 556 (4th Cir. 1974) (Clayton
Act suit against credit reporting agency barred by section 4B since unfavorable credit re
port not fraudulently concealed from plaintiff); Detroit v. Grinnell Corp., 495 F.2d 448, 461
(2d Cir. 1974) (tolling of section 4B precluded by plaintiffs’ failure, inter alia, to show that
affirmative act of fraudulent concealment frustrated discovery of cause of action); Glazer
Steel Corp. v. Toyomenka, Inc., 392 F. Supp. 500, 503 (S.DN.Y. 1974) (defendants’ failure
to respond to discovery request might constitute affirmative act of concealment). See also
Dawson, supra note 21, at 880-81; Developments in the Law—Statutes of Limitations, 63
Harv. L. Rev. 1177, 1220 (1950) (since doctrine arose as equitable exception to statute of
limitations, fraud must be shown either in original wrong or in manner in which it was kept
from plaintiff).
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traditional elements: the plaintiff must demonstrate his lack of
knowledge of the existence of the cause of action during the
statutory period28 and the exercise of due diligence.29 With respect to
the third element of the doctrine, concealment of the cause of action
by the defendant, courts have not yet articulated a clear standard
governing the plaintiff’s burden.30
28. See, e.g., Weinberger v. Retail Credit Co., 498 F.2d 552, 554-56 (4th Cir. 1974)
(statute not tolled where plaintiff knew of circumstances surrounding preparation of inac
curate credit report); Laundry Equip. Sales Corp. v. Borg-Warner Corp., 334 F.2d 788, 790
(7th Cir. 1964) (since plaintiff knew of wrongful termination of franchise, statute not
tolled); Moviecolor Ltd. v. Eastman Kodak Co., 288 F.2d 80, 87 (2d Cir.), cert, denied, 368
U.S. 821 (1961) (action barred where plaintiff did not plead lack of knowledge of its forced
relinquishment of rights to film production process); Suckow Borax Mines Consol., Inc. v.
Borax Consol., Ltd., 185 F.2d 196, 209 (9th Cir. 1950), cert, denied, 340 U.S. 943 (1951)
(where plaintiffs aware of defendants’ efforts to drive them out of business, action barred);
Forbes v. Greater Minneapolis Area Bd. of Realtors, 1973-2 Trade Cas. 51 74,627, at 94,
776-77 (D. Minn. 1973) (statute not tolled because plaintiffs aware of conspiracy to fix real
estate commissions and control real estate market); Lupia v. Stella D’Oro Biscuit Co.,
1974-1 Trade Cas. 51 75,046, at 96,687 (N.D. Ill. 1972) (statute not tolled because plaintiff
knew contract with defendant restrictive); Picoult v. Ralston Purina Co., 1969 Trade Cas.
51 72,681, at 86,432-33 (S.D.N.Y. 1969) (action barred where plaintiffs knew they had not
received promised feed discounts).
29. See, e.g., Benoit v. Burlington Industries, Inc., 1975-1 Trade Cas. 51 60,160, at
65,478 (S.D.N.Y. 1975) (plaintiff failed to make inquiries once conspiracy suspected);
Gaetzi v. Carling Brewing Co., 205 F. Supp. 615, 623 (E.D. Mich. 1962) (lack of due dili
gence evidenced by plaintiff’s failure to learn of government investigation into defendant’s
activities); Delta Theaters, Inc. v. Paramount Pictures, Inc., 158 F. Supp. 644, 650 (E.D.
La. 1958) (plaintiff could have discovered conspiracy to exclude it from first-run pictures).
The plaintiff must allege his own due diligence; otherwise, the statute will not be tolled.
See Akron Presform Mold Co. v. McNeil Corp., 496 F.2d 230, 234 & n.5 (6th Cir.), cert,
denied, 419 U.S. 997 (1974) (plaintiff's ignorance of rights insufficient to toll where due
diligence neither alleged nor demonstrated); Detroit v. Grinnell Corp., 495 F.2d 448, 461
(2d Cir. 1974) (action barred where plaintiffs failed to allege due diligence).
Courts are not in full agreement on when the duty to exercise diligence arises. Some
courts hold that the duty attaches only when the plaintiff actually is apprised of facts suf
ficient to put him on notice. See Detroit v. Grinnell Corp., supra at 461 (dictum). Other
courts presume the plaintiff to be on notice of certain matters of public record; hence, a
duty of due diligence may arise regardless of whether the plaintiff has actual notice. See
Willmar Poultry Co. v. Morton-Norwich Prod., Inc., 1974-2 Trade Cas. 51 75,292, at 97,895
(D. Minn. 1974) (statute not tolled where plaintiffs could have discovered cause of action
by examining public government report); Gaetzi v. Carling Brewing Co., supra at 623
(action barred because plaintiff could have learned of defendant’s alleged monopolistic
activity by examining public government report). See generally Costikyan, The Statute of
Limitations and Fraudulent Concealment, 1966 Antitrust Symposium 126,138.
30. Courts considering the fraudulent concealment doctrine in the context of the
Clayton Act only recently have focused their inquiry on the degree of concealment re
quired to effect tolling. Indeed, although section 4B became effective in 1956, it did not re
ceive widespread attention until early 1960s, when the first of more than 1900 civil suits
arising from the electrical equipment price-fixing conspiracy reached the federal courts.
See Public Serv. Co. v. General Elec. Co., 315 F.2d 306, 309 (10th Cir.), cert, denied, 374
U.S. 809 (1963). See generally J. Fuller, The Gentlemen Conspirators (1964). See also
Wiprud, Antitrust Treble Damage Suits Against Electrical Manufacturers: The Statute of
Limitations and Other Hurdles, 57 Nw. U.L. Rev. 29, 29-30 (1962) (tolling was central is-
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Virtually all recent decisions and commentaries analyzing the
history and applicability of the fraudulent concealment doctrine
advert to Bailey v. Glover*31 as the leading federal case on the
doctrine.32 Because the claim in Bailey alleged a conspiracy to
defraud, however,33 the Supreme Court’s decision provides little
guidance on what burden the plaintiff must sustain in demonstrating
fraudulent concealment of a claim not based on fraud. Nonetheless,
courts have not hesitated to apply the Bailey rule when the cause of
action does not arise from fraud.34 In American Tobacco Co. v.
People's Tobacco Co.35 the United States Court of Appeals for the
Fifth Circuit approved a jury instruction that substantially incor
porated the undiscovered fraud doctrine even though the action arose
from an alleged conspiracy in violation of the Sherman Act.36
Perhaps in an effort to justify its extension of Bailey to an action not
grounded in fraud, the Fifth Circuit observed that, while the
defendants may not have intended to conceal the conspiracy from
the plaintiff,37 the fact of concealment was tantamount to a fraud on
the plaintiff.38 The courts’ pervasive reliance on Bailey for guidance on
the concealment element of the fraudulent concealment doctrine
and the questionable application of the undiscovered fraud analysis to
factual situations not involving fraud exemplify the uncertainty that
has enveloped this element of the doctrine. Moreover, the
sue in several electrical conspiracy cases). Even after 1961, some courts remained reluc
tant to consider whether affirmative acts of concealment, apart from the acts supporting
the cause of action, were a prerequisite to invocation of the doctrine. See Moviecolor Ltd.
v. Eastman Kodak Co., 288 F.2d 80, 87 (2d Cir.), cert, denied, 368 U.S. 821 (1961).
31. 88 U.S. (21 Wall.) 342 (1874).
32. See, e.g., General Elec. Co. v. San Antonio, 334 F.2d 480, 483 (5th Cir. 1964);
Atlantic City Elec. Co. v. General Elec. Co., 312 F.2d 236, 239 (2d Cir. 1962) (en banc), cert,
denied, 373 U.S. 909 (1963); Kansas City v. Federal Pac. Elec. Co., 310 F.2d 271, 275 (8th
Cir.), cert, denied, 371 U.S. 912 (1962); W’iprud, supra note 30, at 48; Note, Fraudulent
Concealment, supra note 5, at 281-82; Comment, Fraudulent Concealment, supra note 4, at
328-29; Comment, The Antitrust Statute of Limitations, supra note 4, at 233; 4 B.C. Ind. &
Com. L. Rev. 738, 740 (1963); 31 Ford. L. Rev. 812, 814-15 (1963); 37 St. John s L. Rev.
346, 348(1963); 111 U. Pa. L. Rev. 1214, 1214-15(1963).
33. See notes 14-19 supra and accompanying text. Thirteen years after its decision in
Bailey, the Supreme Court indicated that its rule in Bailey was limited to cases of actual
fraud. Kirby v. Lake Shore & Mich. S.R.R., 120 U.S. 130,136-37 (1887).
34. See, e.g., Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946) (action to enforce bank
shareholders’ statutory liability); Atlantic City Elec. Co. v. General Elec. Co., 312 F.2d
236, 239 (2d Cir. 1962) (en banc), cert, denied, 373 U.S. 909 (1963) (federal antitrust action
alleging price-fixing conspiracy); American Tobacco Co. v. People’s Tobacco Co., 204 F.
58, 60-62 ( 5th Cir. 1913) (Sherman Act suit alleging conspiracy to injure plaintiff’s busi
ness).
35. 204 F. 58 (5th Cir. 1913).
36. Id. at 59, 60-61; see 15 U.S.C. §§ 1-7 (1970).
37. 204 F. at 60-61.
38. Id. at 62-63.
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inconsistent application of the affirmative acts requirement limits the
doctrine’s usefulness.
AFFIRMATIVE ACTS OF CONCEALMENT

Most courts applying the fraudulent concealment doctrine require
that the plaintiff demonstrate not only that he lacked knowledge of
the cause of action and could not have discovered it, but also that
the defendant committed affirmative acts intended to conceal the
cause of action.3940Plaintiffs generally can satisfy this requirement by
showing that the defendant’s purposeful activity resulted in
concealment of the cause of action. For example, in Ohio Valley
Electric Corp. v. General Electric Co.™ the plaintiffs introduced
abundant evidence of the defendants’ destruction of documents and
other acts that could have been intended only to conceal from the
defendants’ customers the existence of a price-fixing conspiracy.41 If
the plaintiff’s proof less clearly indicates purposeful concealment,
however, his likelihood of demonstrating fraudulent concealment for
tolling purposes diminishes.
Unless the defendant is under a fiduciary duty to disclose
information, his mere silence or failure to disclose should not toll the
statute of limitations; the requisite intent to conceal cannot safely be
inferred from silence or nondisclosure.4243A defendant’s denial of
liability, as opposed to silence or nondisclosure, poses a more
difficult question. In Gaetzi v. Carling Brewing Co.™ the defendant
denied he was liable to the plaintiff for cancelling his distributorship,
and the plaintiff failed to bring suit within the statutory period.44
The court rejected the plaintiff’s argument that the misrepresentation
39. See, e.g., Detroit v. Grinnell Corp., 495 F.2d 448, 461 (2d Cir. 1974); Dayco Corp. v.
Firestone Tire & Rubber Co., 386 F. Supp. 546, 547-48 (N.D. Ohio 1974), aff'd, 523 F.2d 389
(6th Cir. 1975); Gaetzi v. Carling Brewing Co., 205 F. Supp. 615, 620-21 (E.D. Mich. 1962).
40. 244 F. Supp. 914 (S.D.N.Y. 1965).
41. Id. at 931-32 (electrical conspiracy case). The plaintiffs in Ohio Valley asserted that
the defendants, in an attempt to conceal acts in furtherance of their conspiracy, tele
phoned coconspirators from pay telephones at night instead of from their offices,
destroyed notes taken during their meetings, and told newcomers to the conspiracy not to
divulge its existence. Id.
42. See, e.g., Dayco Corp. v. Firestone Tire & Rubber Co., 386 F. Supp. 546, 547 (N.D.
Ohio 1974), aff'd, 523 F.2d 389 (6th Cir. 1975); Hall v. E.I. Du Pont de Nemours & Co., 312
F. Supp. 358 , 362 (E.D.N.Y. 1970); Picoult v. Ralston Purina Co., 1969 Trade Cas. 5!
72,681, at 86,430, 86,433 (S.D.N.Y. 1969); Gaetzi v. Carling Brewing Co., 205 F. Supp. 615,
620, 622 (E.D. Mich. 1962). But see Ohio Valley Elec. Corp. v. General Elec. Co., 244 F.
Supp. 914, 932 (S.D.N.Y. 1965) (defendant’s silence in antitrust conspiracy case may con
stitute concealment for tolling purposes). If the defendant is under a fiduciary duty to dis
close, however, the statute of limitations may be tolled by his silence or failure to disclose.
See Dawson, supra note 221, at 887-92.
43. 205F. Supp. 615 (E.D. Mich. 1962).
44. Id. at 617.
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amounted to fraudulent concealment,45 reasoning that no plaintiff
should accept at face value a defendant’s assertions of nonliability.46
Fallacious denials of specific facts arguably indicate more clearly a
fraudulent course of action than blanket denials of liability and
should be analyzed differently, especially if a denial induces the
plaintiff to abandon an investigation.47 Several courts have considered
the effect on fraudulent concealment of a denial of the existence of a
conspiracy, a situation that presents conceptual difficulties arising
from its blend of representations of fact and law.48 The United States
District Court for the Eastern District of New York in Hall v. E.I. Du
Pont de Nemours & Co.,*9 for example, concluded that nondisclosure
or denial of the existence of a conspiracy does not constitute
concealment sufficient to toll the statute of limitations; since secrecy
is an inherent element of any conspiracy, defendants’ denial added
nothing to its scheme.50 The Ninth Circuit similarly has equated the
denial of a conspiracy with mere silence or failure to disclose and
hence has held that a denial does not amount to fraudulent
concealment.51
A plaintiff’s inability to discover affirmative acts of concealment
does not mean that no concealment occurred;52 the complete absence
of evidence of concealment may signify simply that the coverup has
been successful.53 Defendants who engage in widespread conspiracies
often do not have to destroy evidence, falsify documents, or utilize
other techniques that would constitute affirmative acts of con
45. Id. at 623.
46. Id.
47. Compare Philco Corp. v. Radio Corp, of America, 186 F. Supp. 155, 163 (E.D. Pa.
1960) (dictum) (defendants’ denial of conspiracy an affirmative act of concealment) with
Burnham Chem. Co. v. Borax Consol., Ltd., 170 F.2d 569, 577 (9th Cir. 1948), cert, denied,
336 U.S. 924 (1949) (defendants’ denials of conspiracy equated with failure to disclose;
denials not affirmative acts of concealment).
48. See Burnham Chem. Co. v. Borax Consol., Ltd., 170 F.2d 569, 577 n.4 (9th Cir. 1948),
cert, denied, 336 U.S. 924 (1949) (defendant’s denial of existence of conspiracy equated
with mere silence or failure to disclose); Hall v. E.I. Du Pont de Nemours & Co., 312 F.
Supp. 358, 362 (E.D.N.Y. 1970) (dictum) (statute not tolled by nondisclosure or denial of
conspiracy).
49. 312F. Supp. 358 (E.D.N.Y. 1970).
50. Id. at 362 (dictum).
51. See Burnham Chem. Co. v. Borax Consol., Ltd., 170 F.2d 569, 577 n.4 (9th Cir. 1948),
cert, denied, 336 U.S. 924 (1949).
52. See Brigham City Corp. v. General Elec. Co., 210 F. Supp. 574, 577-78 (D. Utah
1962), rev'd on other grounds sub nom. Public Service Co. v. General Elec. Co., 315 F.2d
306 (10th Cir. 1963) (dictum) (largest and best-organized conspiracies may be concealed ef
fectively without resort to techniques of concealment); Note, Fraudulent Concealment,
supra note 5, at 311.
53. See Chambers & Barber, Inc. v. General Adjustment Bureau, 60 F.R.D. 455, 459 n.7
(S.D.N.Y. 1973).
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cealment in order to avoid detection of the conspiracy.54 In
precluding tolling in such cases, the affirmative acts requirement
seems to thwart rather than further the policies underlying the
fraudulent concealment doctrine. Consequently, courts have devel
oped an exception to the traditional showing of affirmative acts that
is applicable to situations in which the conspiracy sued upon is by its
nature self-concealing.
SELF-CONCEALING CONSPIRACY

In formulating the exception that no affirmative acts of
concealment need be shown when the suit stems from a
self-concealing conspiracy, courts appear to have drawn upon the
principles that shaped the undiscovered fraud doctrine.55 The
principle that the concealment inherent in any successful fraud
obviates the need for further proof of concealment led the Supreme
Court in Bailey v. Glover,56 for example, to require only a showing
of the plaintiff’s lack of knowledge and absence of negligence.57
Although the self-concealing conspiracy exception has not won the
widespread recognition afforded to the general requirement of
affirmative acts of concealment, several courts have recognized the
exception’s applicability in private actions brought under the federal
antitrust laws. In American Tobacco Co. v. People's Tobacco Co.58
the plaintiff sued to recover damages for injury allegedly caused by
defendants’ conspiracy to impair plaintiff’s business and asserted that
the statutory period did not begin to run until the conspiracy was
discoverable.59 The Fifth Circuit approved a jury instruction allowing
tolling upon the showing only of the plaintiff’s due diligence and lack
of knowledge.60 The court indicated that tolling was justified because
54. See Brigham City Corp. v. General Elec. Co., 210 F. Supp. 574, 577 (D. Utah 1962),
rev'd sub nom. Public Serv. Co. v. General Elec. Co., 315 F.2d 306 (10th Cir. 1963)
(dictum).
55. See, e.g., Crummer Co. v. du Pont, 255 F.2d 425, 432 (5th Cir.),cert, denied, 358 U.S.
884 (1958) (self-concealing conspiracy tantamount to fraud on plaintiffs); American
Tobacco Co. v. People’s Tobacco Co., 204 F. 58, 62-63 ( 5th Cir. 1913) (defendants’ conceal
ment of their relationship constituted fraud on plaintiff); Winkler-Koch Eng’r Co. v. Uni
versal Oil Prod. Co., 100 F. Supp. 15, 27 (S.D.N.Y. 1951) (defendants’ act in furtherance of
conspiracy to ruin plaintiffs’ business a fraud on plaintiffs).
56. 88 U.S. (21 Wall.) 342 (1874).
57. See id. at 349-50 (doctrine applies where fraud is “of such character as to conceal it
self”); Dawson, supra note 21, at 882. The Court in Bailey also observed that tolling in
fraud cases may occur even though the defendant makes no special effort to conceal the
cause of action. 88 U.S. (21 Wall.) at 348-49.
58. 204 F. 58 (5th Cir. 1913).
59. Id. at 59-60.
60. Id. at 60-61.
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the defendants’ concealment of the conspiracy amounted to a fraud
on the plaintiff.61 The United States District Court for the Southern
District of New York in Winkler-Koch Engineering Co. v. Universal
Oil Products Co.62 applied the same rationale as did the Fifth Circuit
but adverted neither to American Tobacco nor to the self-concealing
theory.63 After characterizing the defendants’ bribery of a judge in
the course of their conspiracy to drive the plaintiffs out of business
as a fraud on the plaintiffs,64 the court in Winkler-Koch concluded
that in fraud cases the statute of limitations is suspended until the
plaintiff discovers the cause of action.65 In discussing the defendants’
successful bribery of an appellate judge in order to influence a patent
infringement action against the plaintiffs, the court noted that the
defendants’ activities were not only acts in furtherance of the
conspiracy against the plaintiffs but also independent criminal acts in
which concealment was inherent.6667
In Crummer Co. v. du Pont61 the Fifth Circuit applied the analysis
it had endorsed initially in American Tobacco, finding that
concealment was an inherent element of the conspiracy the plaintiff
alleged.68 The defendants in Crummer Co. had induced various
government agencies to investigate and penalize the plaintiffs, thereby
reducing their competitive posture.69 Since the agencies’ investigations
61. See id. at 62-63.
62. 100 F. Supp. 15 (S.D.N.Y. 1951).
63. See id. at 29-30.
64. Id. at 27. The plaintiff alleged that the defendants’ conspiracy encompassed a series
of patent infringement suits brought by the defendants against the plaintiff that were de
signed to impair plaintiff’s business. Id. at 22-24. The defendants succeeded in only one
suit, and that legal victory was tainted by the bribery of an appellate judge. Id; see Root
Refining Co. v. Universal Oil Prod. Co., 169 F.2d 514, 534-35 (3d Cir. 1948) (patent infringe
ment case in which bribery occurred). Until the bribery was discovered, the defendants
used the fraudulently procured judgment to ruin the plaintiff’s business. 100 F. Supp. at
22-24.
65. 100 F. Supp. at 29-30. The applicable Kansas and New York statutes of limitations
applied by the court were held subject to the federal tolling doctrine. Id. at 29; see
Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946) (equitable doctrine of fraudulent
concealment read into every federal statute of limitation).
66. 100 F. Supp. at 27. The court reasoned that the defendants’ bribery was sufficiently
enmeshed with the general scheme to injure the plaintiff and concluded that it was
designed not only to prevent plaintiff’s discovery of the cause of action but also to neutral
ize the plaintiff as a competitor for many years. Id.
67. 255 F.2d 425 (5th Cir.),cert, denied, 358 U.S. 884 (1958).
68. Id. at 432.
69. Id at 426-30. Plaintiffs, dealers in securities, alleged that the defendants induced
and influenced the course of Post Office Department and Securities and Exchange Com
mission investigations into the plaintiffs’ activities in an attempt to eliminate plaintiffs
from the government bond market. Id. In arguing that the statute of limitations had been
tolled, plaintiffs asserted that while they had known one or more defendants opposed their
business activities, the conspiracy itself had remained concealed, by virtue of its nature,
until the statute had run. Id. at 430-32.
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were secret by law, the court concluded the defendants’ activities
necessarily militated against discovery of the cause of action.70 As
had the courts in American Tobacco and Winkler-Koch, the Fifth
Circuit in Crummer Co. observed that the conspiracy itself was
fraudulent.71*
The court in Gaetzi v. Carling Brewing Co.12 characterized the
cause of action that arose in American Tobacco and like cases as a
“self-concealing” conspiracy, which by its very nature precluded
detection by plaintiffs.73 Although the court rejected the plaintiff’s
claim that the statute of limitations had been tolled by defendants’
activities,74 it indicated that in a self-concealing conspiracy the
conduct giving rise to the cause of action also incorporates the degree
of concealment necessary to effect tolling.75 The court in Gaetzi
defined self-concealment in terms of conspiracy,76 but causes of
action not based on conspiracies presumably could be equally
self-concealing.77 In all instances, the crucial element is whether
concealment is inherent in the acts that are the basis of the cause of
action.
Although a conspiracy in violation of the antitrust laws by
definition need not be self-concealing, as a practical matter no
conspiracy could proceed unimpeded if those it affects knew of its
existence. Indeed, concealment is an important, if not necessary,
element of all successful conspiracies.78 Consequently, all conspiracies
that proceed undiscovered through the statutory period theoretically
fall within the exception for self-concealing conspiracy, regardless of
whether the concealment was purposeful. Insofar as economic and
business conspiracies constitute the mainstay of private antitrust
litigation, the self-concealing cause of action could become virtually a
per se rule entirely displacing the affirmative acts standard. The
potential breadth of the self-concealing exception may explain why
the court in Gaetzi was reluctant to expand the scope of the

70. Id. at 432.
71. Id.
72 . 205 F. Supp. 615 (E.D. Mich. 1962).
73. Id. at 620, 623; see notes 43-46 supra and accompanying text.
74. 205 F. Supp. at 623.
75. See id. at 620.
76. Id. at 623.
77. For example, in Crummer Co. v. du Pont, the defendants’ plan secretly to induce
government agencies to act against the plaintiffs would have been no less self-concealing
had it been consummated by a defendant acting alone. 255 F.2d 425 (5th Cir.), cert, denied,
358 U.S. 884(1958).
78. See Hall v. E.I. Du Pont de Nemours & Co., 312 F. Supp. 358, 362 (E.D.N.Y. 1970).
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exception beyond the “special circumstances” present in American
Tobacco, Winkler-Koch, and Crummer Co.rg
THE REQUIREMENT OF SHOWING INTENT

In applying the fraudulent concealment doctrine to section 4B of
the Clayton Act, courts rarely indicate whether the defendant’s intent
to conceal his wrong is a significant factor in the decision to toll the
statute. The defendant’s intent, however, implicitly figures in a
court’s tolling decision whenever the plaintiff must show affirmative
acts of concealment done with a purpose to conceal.79
80 The presence
of this intent component stems from the courts’ reluctance to toll
the statute of limitations in the absence of evidence of purposeful
concealment.81 The courts’ application of the affirmative acts
standard, however, has generated problems, and their efforts to
resolve these problems have overshadowed the intent element. The
intent element is absent entirely from the exception for self
concealing conspiracy; as with fraud cases governed by the
undiscovered fraud doctrine, courts do not reach intent issues when
the plaintiff alleges that the conspiracy injuring him is self
concealing.82 The courts’ failure to consider the defendant’s intent
makes possible the tolling of section 4B against a defendant who
79. See Gaetzi v. Carling Brewing Co., 205 F. Supp. 615, 620 (E.D. Mich. 1962).
80. See Dayco Corp. v. Firestone Tire & Rubber Co., 386 F. Supp. 546, 548 (N.D. Ohio
1974), aff'd, 523 F.2d 389 (6th Cir. 1975) (defendant’s circulation of confidential price lists
among its customers not indicative of intent to conceal); Picoult v. Ralston Purina Co.,
1969 Trade Cas. U 72,681, at 86,433 (S.D.N.Y. 1969) (defendant’s failure to disclose prices
charged to other purchasers not sufficiently probative of intent to constitute act of con
cealment ).
81. See, e.g., Wood v. Carpenter, 101 U.S. 135, 143 (1879) (concealment must be by trick
or contrivance intended to allay suspicion); Pickett v. Aglinsky, 110 F.2d 628, 630-31 (4th
Cir. 1940) (physician’s act of sewing up patient not an affirmative act of concealment since
not intended to prevent discovery of sponge left inside plaintiff’s arm); Dayco Corp. v.
Firestone Tire & Rubber Co., 386 F. Supp. 546, 548 (N.D. Ohio 1974), aff'd, 523 F.2d 389
(6th Cir. 1975) (defendant’s circulation of confidential price lists not an affirmative act of
concealment since not indicative of intent to conceal). See also Note, Fraudulent Conceal
ment, supra note 5, at 308.
Some courts even have required that the act of concealment indicate the defendant’s
moral turpitude or other defect in character. See, e.g., Felix v. Patrick, 145 U.S. 317, 333-34
(1892) (procurement of quitclaim deed admittedly fraudulent, but insufficiently indicative
of wickedness or moral turpitude to warrant overruling of demurrer on ground of laches);
Burton v. Terrell, 368 F. Supp. 553, 557 (W.D. Va. 1973) (suit to set aside land purchase
barred since defendant purchaser not shown to have acted with moral turpitude or intent
to defraud in inducing plaintiffs to sign deed of sale); Nicolson v. Citizens & S. Nat’l Bank,
50 F. Supp. 92, 98 (S.D. Ga. 1943) (dictum) (fraud sufficient to toll statute must be moral
fraud).
82. See generally notes 58-76 supra and accompanying text.
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neither intended to conceal his wrong nor knew that his activities
violated the antitrust laws.83
In developing the exception for self-concealing conspiracies, courts
have strayed from the policy underlying the fraudulent concealment
doctrine: that a defendant who magnifies his original wrong by
deliberately concealing it should not receive the benefit of the statute
of limitations.84 If courts injected the criterion of intent85 into their
analysis, they would not only effectuate this policy more
scrupulously but also alleviate many of the difficulties in applying the
affirmative acts standard and the self-concealing conspiracy exception.
Courts faced with a defendant’s silence or denials of liability or
specific facts, for example, could look beyond defendant’s conduct in
order to discern his purpose rather than make arbitrary distinctions
based on the quantity and appearance of the defendant’s actions.
In the antitrust area, where the conceptual line between conspiracy
and conscious parallelism is indistinct at best,86 a defendant could
deny all wrongdoing and liability without any intention of misleading
a plaintiff. Greater emphasis on the intent requirement in application
of the fraudulent concealment doctrine would enable courts to
distinguish such bona fide denials from denials made chiefly to keep
the plaintiff unaware of the illegal activity. A bad faith denial should
be considered evidence of defendant’s intent to conceal, but under
the present affirmative acts standard, a court might hold that it did
not amount to an affirmative act of concealment.87 In such instances,
the intent requirement would engender tolling results different from
83. In American Tobacco Co. v. People's Tobacco Co., for example, the court appeared
to accept the defendants’ assertion that they never intended to conceal their combination
from the plaintiff, yet tolled the statute against them. 204 F. 58, 62-63 (5th Cir. 1913). Fur
thermore, since intent to restrain trade is not essential to the offense of conspiring in re
straint of trade under section 1 of the Sherman Act, a defendant’s lack of intent either to
conspire in restraint of trade or to conceal the conspiracy might prove an unsuccessful de
fense in a self-concealing conspiracy. See United States v. General Motors, 384 U.S. 127,
146 (no need to inquire into economic motivation underlying conspiracy to limit discount
sales of automobiles); 15 U.S.C. § 1 (1970).
84. See Note, Fraudulent Concealment, supra note 5, at 308 (if original wrong not indi
cative of intentional concealment, showing of affirmative acts constituting new wrong
required).
85. The concept of intent is used in its objective sense, and a defendant’s intent normal
ly would be inferred from his actions. A finding that the defendant acted with an intent to
conceal therefore would rest on much the same evidence as a finding that he committed
affirmative acts of concealment. In determining whether the defendant possessed the re
quisite intent, however, a court would not be limited to the defendant’s specific acts but
could scrutinize the totality of circumstances surrounding the cause of action.
86. See J. Dirlam & A. Kahn, Fair Competition: The Law and Economics of
Antitrust Policy 261-68 (1954); H. Koontz & R. Gable, Public Control of Economic
Enterprise 311 (1956).
87. See notes 42-51 supra and accompanying text.
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those obtained under the present requirement that the plaintiff show
either affirmative acts of concealment or a self-concealing conspiracy.
An intent standard also would inject an element of judicial discretion
into application of the self-concealing conspiracy exception. Courts
analyzing a defendant’s activities to discern his intent clearly exert
greater influence over tolling decisions than do courts under the
affirmative acts standard and self-concealing exception who retain
flexibility only through their characterization of the cause of action
as self-concealing; under present analysis the courts’ limited exercise
of judicial power does not directly reflect the policies underlying the
fraudulent concealment doctrine.
The intent criterion should not be objectionable to either plaintiffs
or defendants in private antitrust litigation. Defendants benefit from
application of the intent requirement because tolling of the statute is
predicated on a showing of actual intent to conceal; the innocent
defendant thus is safeguarded from the tolling that could occur under
the exception for self-concealing conspiracy. The intent standard
benefits the plaintiff as well: it relieves him of the burden of showing
affirmative acts and permits him to invoke successfully the fraudulent
concealment doctrine despite a defendant’s mere silence or denial of
liability.8889Tolling consequently would turn not on the nature or
quantity of the affirmative acts but on the evidence offered to
prove the defendant’s intent to conceal.
In Dayco Corp. v. Firestone Tire & Rubber Co.S9 the United States
District Court for the Northern District of Ohio briefly alluded to the
intent criterion in holding that the statute of limitations had not
been tolled. In dismissing the plaintiff’s suit alleging that Firestone
had attempted to monopolize the replacement tire industry,90 the
court questioned the relevance of plaintiff’s allegations that Firestone
had circulated confidential price lists among Firestone’s customers
and concluded that even if the price lists were relevant to the
conspiracy they could not support the plaintiff’s assertion of
fraudulent concealment since plaintiff had not shown the requisite
intent to conceal.91 The court observed that Dayco confused private
88. The intent test may be less stringent than the affirmative acts standard in the sense
that it requires no affirmative acts independent of the acts constituting the cause of
action. In other circumstances the intent test may favor the defendant; since the plaintiff
must show intent to conceal as well as the fact of concealment, his burden might be greater
than under the affirmative acts test.
89. 386 F.Supp. 546 (N.D. Ohio 1974),aff'd, 523 F.2d 389 (6th Cir. 1975).
90. Id. at 546-47.
91. Id. at 548. See also Picoult v. Ralston Purina Co., 1969 Trade Cas. 51 72,681, at
86,430, 86,433 (S.D.N.Y. 1969) (failure to disclose prices charged to other purchasers not
sufficiently probative of intent to constitute act of concealment); Ohio Valley Elec. Corp,
v. General Elec. Co., 244 F. Supp. 914, 931-82 (S.D.N.Y. 1965) (proof indicated deliberate
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price lists with an intent fraudulently to conceal.92
Even if courts had applied the intent to conceal analysis in other
fraudulent concealment cases brought under the Clayton Act, they
probably would have reached the same results.93 In Winkler-Koch
Engineering Co. v. Universal Oil Products Co.,94 for example, the
defendants’ bribery of a federal judge to procure a judgment adverse
to the plaintiffs could be introduced not only to prove elements of
the conspiracy to injure competition but also to show concealment of
the wrong, since the secrecy in which the bribe was consummated
would be probative of defendants’ intent to conceal.95 Similarly, a
court applying the intent criterion to the facts of Crummer Co. v. du
Pont96 would reach a result identical to the one actually achieved;
the court’s specific allusion to the defendants’ intent to conceal their
participation in the conspiracy makes the result clear.97 The Fifth
Circuit’s decision in American Tobacco Co. v. Peoples Tobacco
Co.,98 however, appears less consonant with the intent standard.
Defendants in American Tobacco admitted they had concealed their
allegedly illegal combination but contended they had done so only to
avert a union boycott and not to impede detection of an antitrust
conspiracy.99 In considering whether the fraudulent concealment
doctrine required the plaintiff to show that the defendants intended
to conceal their activities from the plaintiff specifically or whether
concealment for any purpose would suffice, the court apparently
accepted the defendants’ assertion that they had not meant to
conceal their relationship from the plaintiff; it nevertheless rejected
their defense, concluding that the effect of the concealment, and not
its purpose, determines tolling questions.100
Although injection of an intent criterion into fraudulent
concealment analysis would resolve many of the difficulties inherent
both in the affirmative acts of concealment standard and in the
exception for self-concealing conspiracy, it also would introduce new
difficulties into application of the fraudulent concealment doctrine.
concealment of conspiracy).
92. 386 F. Supp. at 548.
93. The intent approach might bring a result different from that obtained under the ex
ception for self-concealing conspiracies where the defendant’s activities by their nature
could not have been discovered, even if the defendant never intended that they remain con
cealed.
94. 100 F. Supp. 15 (S.D.N.Y. 1951).
95. Id. at 27.
96. 255 F.2d 425 (5th Cir.), cert. denied, 358 U.S. 884 (1958).
97. Id. at 432.
98. 204 F. 58 (5th Cir. 1913).
99. Id. at 63.
100. Id.; see Dawson, supra note 21, at 908 & n.92.
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In a sense, affirmative acts offer objective evidence of a defendant’s
subjective intent, and the requirement to show such acts may stem
largely from a reluctance to predicate tolling on as amorphous a
standard as the defendant’s intent to conceal. While the affirmative
acts requirement generates ambiguity with respect to denials and
silence, it does provide courts with a relatively specific standard
adequate in most circumstances. By contrast, an intent criterion,
which necessitates inferential conclusions, would afford courts less
objective guidance. Despite the greater degree of objectivity offered
by the affirmative acts test, however, courts must still apply it on a
case-by-case basis.
Under an intent test, plaintiffs would be required to satisfy a more
demanding burden in showing fraudulent concealment than the
exception for self-concealing conspiracy requires.101 Courts already
have recognized the practical impediments to unearthing evidence of
concealment and the inequity of requiring that such evidence be
proffered in every case.102 The factors that persuaded courts to
formulate the self-concealing conspiracy exception also militate
against adopting an intent criterion. If the exception for self
concealing conspiracy would swallow the rule from which it emerged,
an intent criterion might tend toward the opposite extreme of
constricting the fraudulent concealment doctrine. Courts should not
be dissuaded by this possibility but instead should balance application
of the intent requirement more favorably toward the plaintiff by
adjusting his burdens of production and persuasion to reflect the
policies of the fraudulent concealment doctrine. Moreover, injection
of the intent requirement into tolling analysis is not infeasible; a
showing of intent to monopolize under section 2 of the Sherman
Act103 has not proved fatal to the Government in criminal antitrust
suits.104

101. Under the exception for self-concealing conspiracy, a plaintiff must show little
more than that he was injured by a conspiracy which by its nature prevented him from dis
covering its existence. See notes 55-79 supra. The imposition of an intent criterion, how
ever, would require a showing that the defendants intended that the conspiracy remain
concealed.
102. See Chambers & Barber, Inc. v. General Adjustment Bureau, 60 F.R.D. 455, 459
n.7 (S.D.N.Y. 1973) (difficulty of obtaining evidence of concealment militates against
stringent requirement of specificity in allegations of concealment).
103. 15 U.S.C. § 2 (1970).
104. See generally G. Hale & R. Hale, Market Power: Size and Shape Under the
Sherman Act 160-64 (1958) (intent requirement under section 2 so minimal as not to pose
serious obstacle to prosecution).
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Conclusion
Although the defendant’s intent to conceal has received only scant
treatment in decisions applying the fraudulent concealment doctrine,
it probably has been one of the central unarticulated elements of
judicial reasoning on tolling issues under section 4B. The intent to
conceal approach represents less a departure from precedent than a
reversion to the policy judgments from which the fraudulent
concealment doctrine arose. Courts frequently have imposed the
affirmative acts of concealment standard simply as a device to ensure
that tolling occurs only when the defendant’s behavior warrants it.
Similarly, the exception for self-concealing conspiracies permits
tolling under circumstances that, even though indicative of
concealment, preclude a showing of the requisite affirmative acts of
concealment. Courts have given less express attention to the policies
underlying both the affirmative acts test and the self-concealing
conspiracy exception, and consequently the results in fraudulent
concealment cases often have been less than satisfactory.
By requiring that the defendant’s intent to conceal be among the
factors considered in tolling decisions, courts would restore the
underlying reasoning of the fraudulent concealment doctrine to
prominence. The intent approach borrows elements of fraud from
Bailey v. Glover and its progeny in that it operates against the
defendant who magnifies his original wrong with acts committed
primarily to conceal. Courts also would further federal antitrust
policy by examining intent; the proposed standard would weigh most
heavily on defendants whose resort to secrecy and concealment
makes their course of conduct more dangerous. Moreover, the intent
approach, unlike the affirmative acts test or self-conceaiing exception,
conceptually favors neither plaintiffs nor defendants but balances the
burdens imposed on each in tolling disputes.
Although the intent approach bears on virtually all cases in which
fraudulent concealment is alleged, two considerations must figure in
deciding whether or not the statute should be tolled. First, the
danger of erroneously attributing an intent to conceal is substantial
when circumstantial inferences are catenated to prove not only the
violation but also the intent to conceal. Second, the requirement of
proof of intent to conceal should not be so stringent as the
requirement of affirmative acts of concealment. The problems raised
by application of an intent criterion cannot be overlooked. The
qualities that make the intent criterion both flexible and amorphous
are likely to militate against its wholesale adoption. Even so, tolling
analysis will be aided if courts making these decisions simply remain
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aware of the significant role intent has both in the policy underlying
the fraudulent concealment doctrine and in the doctrine itself.
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