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DEFAULT JUDGMENTS AND POSTJUDGMENT
REMEDIES MEET THE CONSTITUTION:
EFFECTUATING SNIADACH AND ITS PROGENY

Richard M. Alderman*

Professor Alderman proposes that the constitutional
standards applied to the provisional remedies available to

creditors at the prejudgment stage of litigation also control
creditors' conduct in obtaining postjudgment enforcement.
The frequency of default judgments and the possibility of
unresolved issues and defenses related to the enforcement
mechanism are two of several factors cited by Professor
Alderman that necessitate due process protections at the

enforcement stage. To assure the constitutionality of
postjudgment statutes, he outlines minimum protections
that these statutes should provide.

Introduction

During the past 7 years the Supreme Court has attempted on four

occasions to delineate the extent of the application of the due

process clause to a creditor's use of provisional remedies, that is,
those remedies that allow a creditor to take possession of a debtor's

property pending final resolution of a dispute.1 Although the
decisions in Sniadach v. Family Finance Corp.,2 Fuentes v. Shevin,3

?Associate Professor of Law, University of Houston, Bates College of Law; B.A. 1968, Tulane
University; J.D. 1971, Syracuse University; LL.M. 1973, University of Virginia. The author wishes
to thank Carey Cleveland for her assistance in connection with the preparation of this article.

1. The term provisional remedy will be used broadly throughout this article to encompass all of
those prejudgment remedies that permit seizure of a debtor's property pending final resolution of
the dispute. The most common remedies of this type are replevin, detinue, claim and delivery,
prejudgment garnishment and attachment, and sequestration. See, e.g., FLA. STAT. ANN.

�� 78.01-.21 (1964), as amended, (Supp. 1975) (replevin); MINN. Stat. Ann. ��565.01-.ll
(1947) (claim and delivery); MO. STAT. ANN. �� 525.010- .480 (1953), as amended, (Supp.
1976) (garnishment); TEX. REV. ClV. STAT. ANN. arts. 275-303 (1973) (prejudgment
attachment); id. art. 6840 (1960), as amended, (Supp. 1975) (sequestration); MD. DISTRICT
RULES, BQ51a-e (1973) (detinue).

2. 395 U.S. 337 (1969).
3. 407 U.S. 67 (1972).

1



2 The Georgetown Law Journal [Vol. 65:1

Mitchell v. W.T. Grant Co.,4 and North Georgia Finishing, Inc. v.

Di-Chem, Inc. 5 are indeterminate and have been criticized for their failure
to elucidate a precise standard,6 the Court consistently has attempted
to interject a degree of fundamental fairness into the process by
which the competing interests of debtor and creditor are resolved.
This has been accomplished by recognizing that creditors' provisional
remedies constitute a significant taking of property, within the
meaning of the fourteenth amendment, and therefore are subject to the
mandates of due process.7 Commentators have described these cases

as causing a "revolution" in the field of creditors' rights8 and have

analysed their sociological,9 legal,10 and economic11 ramifications.

4. 416 U.S. 600 (1974).
5. 419 U.S. 601 (1975).
6. See, e.g., North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 614 (1975) (Blackmun,

J., with Rehnquist, J., dissenting) (commercial statutes left in questionable constitutional status);
Hey v. Morris, 390 F. Supp. 913, 923-24 & n.3 (N.D. Ga. 1975) (court unsure of standard after

varying decisions); Doran v. Home Mart Bldg. Centers, Inc., 233 Ga. 705, 710-11, 213 S.E.2d 825,
828 (1975) (Guenter, J., concurring) (justice unsure of proper standard); State v. Klinker, 85
Wash. 2d 509, 513, 537 P.2d 268, 273 (1975) (Court's shifting position makes "any
pronouncement of the law tentative at best"); Anderson, A Proposed Solution for the Commercial
World to the Sniadach-Fuentes Problem: Contractual Waiver, 78 COM. L.J. 283, 284 (1973) (cases
leave a plethora of questions); Clark & Landers, Sniadach, Fuentes and Beyond: The Creditor
Meets the Constitution, 59 Va. L. Rev. 355, 356-59 (1973) (decisions inconsistent; standard
needed); Scott, Constitutional Regulation of Provisional Creditor Remedies: The Cost of
Procedural Due Process, 61 Va. L. REV. 807, 808 (1975) (decisions still leave questions); Note,
Specifying the Procedures Required by Due Process: Toward Limits on the Use of Interest
Balancing, 88 HARV. L. REV. 1510, 1511 (1975) (undesirable degree of uncertainty in the law).

7. See, e.g., North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 606-07 (1975) (Georgia
statute allowing garnishment of bank account violative of due process); Mitchell v. W.T. Grant Co.,
416 U.S. 600, 618-19 (1974) (Louisiana sequestration statute provided sufficient procedural
safeguards); Fuentes v. Shevin, 407 U.S. 67, 83 (1972) (Florida and Pennsylvania replevin statutes

unconstitutional due to lack of hearing before deprivation of property); Sniadach v. Family Fin.
Corp., 395 U.S. 337, 341 (1969) (Wisconsin wage garnishment statute allowing deprivation
without due process unconstitutional).

8. See, e.g., Clark & Landers, supra note 6, at 355 (Court decisions produced shock waves);
Note, Changing Concepts of Consumer Due Process in the Supreme Court�The New Conservative

Majority Bids Farewell to Fuentes, 60 IOWA L. REV. 262 (revolution in debtor-creditor relations)
(1974); Note, Protecting the Low Income Consumer: Procedural Due Process Revisited, 14 WM . &

MARY L. REV. 337, 341 (1972) (expansion of due process into field of creditor remedies).
9. See, eg., Anderson, supra note 6, at 284 (impact of decisions on creditors); Brown, A

Meaningful Opportunity to be Heard, 46 ST. JOHN'S L. REV. 25, 26 (1971) (impact of Sniadach
and Fuentes on the poor's problems due to lack of legal representation); Note, Garnishment of
Wages Prior to Judgment Is a Denial of Due Process: The Sniadach Case and Its Implications for
Related Areas of the Law, 68 MICH. L. REV. 986, 987-88 (1970) (Sniadach relieved exploitation
of debtors by creditors).

10. See, e.g., Abbot & Peters, Fuentes v. Shevin: A Narrative ofFederal Test Case Litigation in
the Legal Services Program, 57 IOWA L. REV. 955, 965-97 (1972) (tactical aspects of Fuentes
litigation); Clark & Landers, supra note 6, at 364-403 (impact of decisions on creditors; remedies);
Smith, Sniadach & Summary Procedures: The Constitution Comes to the Marketplace, 5 IND.
LEG. F. 300, 343-44 (1972) (Sniadach's lack of legal guidelines); Note, Some Implications of
Sniadach, 70 COLUM. L. REV. 942, 964 (1970) (constitutionality of attachment and garnishment
procedures).

11. See Scott, supra note 6, at 808 (costs of procedural safeguards); Comment, Sewer Service
and Confessed Judgments: New Protection for Low-income Consumers, 6 HARV. Civ.
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This article will not reiterate these aspects of the decisions; rather it
will consider the Supreme Court's apparent limitation of the specific
procedural protection enunciated in Sniadach and its progeny to the

prejudgment phase of the proceedings.
Although the protections of the due process clause are applicable

to all phases of the judicial process,12 the Supreme Court in the 1924
decision of Endicott Johnson v. Encyclopedia Press13 severely limited
the practical effect of these protections at the postjudgment stage.14
In Endicott Johnson the Court held that due process does not require

that a defendant who has been granted an opportunity to
be heard and has had his day in court, should, after a

judgment has been rendered against him, have a further
notice and hearing before supplemental proceedings are

taken to reach his property in satisfaction of the

judgment.15
Thus, most jurisdictions presently treat postjudgment enforcement
mechanisms as ministerial in nature and require minimal procedural
safeguards.16

RIGHTS-CIV. Lib. L. REV. 414, 425-27 (1971) (economic impact of denying consumer due
process).

12. The prohibitions of the fourteenth amendment apply to all acts of the state, whether
performed by the legislature, the executive, or the judiciary. Scott v. McNeal, 154 U.S. 34, 45
(1893); see Ortwein v. Schwab, 410 U.S. 656, 658-60 (1973) (state appellate court filing fee

comports with due process); Bell v. Burson, 402 U.S. 535, 539-41 (1971) (due process violated by
suspension without hearing of license of uninsured motorist involved in accident); Specht v.
Patterson, 386 U.S. 605, 608-10 (1967) (due process requires hearing before sentencing under
Colorado Sex Offenders Act).

13. 266 U.S. 285 (1924).
14. As noted previously, the designation prejudgment indicates a remedy that is predicated

upon something other than a final judicial determination regarding the liabilities of the parties. See
note 1 supra. Postjudgment remedies, on the other hand, are those that are utilized to enforce the
final judgment of the court, the most common being disclosure enforceable by contempt,
execution, and garnishment. See, e.g., ARIZ. Rev. STAT. Ann. �12-1632 (1956), as amended,
(Supp. 1975) (disclosure of judgment debtor's assets); COLO. REV. STAT. ANN. �� 13-51-101 to
-57-103 (1974), as amended, (Supp. 1975) (execution); CONN. GEN. STAT. ANN. ��52-347 to
400 (1960), as amended, (Supp. 1976) (execution); IDAHO CODE � 11-508 (1948) (disclosure of
judgment debtor's assets); III. ANN. STAT. ch. 62, ��33-38 (Smith-Hurd 1972), as amended,
(Smith-Hurd Supp. 1976) (garnishment); N.J. REV. Stat. ANN. ��2A:17-1 to -76 (1952), as

amended, (Supp. 1976) (garnishment); N.Y. Pers. PROP. Law ��46-49 (McKinney 1972), as
amended, (McKinney Supp. 1975) (garnishment); Pa. Stat. Ann. tit. 12, �2242 (1967)
(disclosure of judgment debtor's assets); TEX. REV. Civ. Stat. Ann. arts. 3773-826 (1966), as
amended, (Supp. 1975) (execution).

15. 266 U.S. at 288-89; see notes 67-72 infra and accompanying text.
16. See note 14 supra. The practical result of this is a circumvention of the procedural

protections of Sniadach. A brief example will demonstrate this problem:
XYZ Finance Company loaned Debtor $500. They now believe Debtor is in default and
would like to garnish Debtor's wages. Realizing the problems inherent in prejudgment
garnishment, XYZ files suit against Debtor in District Court. As expected, Debtor
defaults and a default judgment is entered. XYZ has the County Clerk issue an ex parte
writ of garnishment against Debtor's wages, which are immediately withheld by
employer. Upon realizing that wages are being withheld, Debtor claims that he received
no prior notice of the law suit, that he is not in default, and that under state law his
wages are exempt.
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The rationale of Endicott Johnson, however, fails to provide many
debtors with the meaningful procedural safeguards envisioned by the
fourteenth amendment. This is due to the frequent failure of
consumer debtors to appear at the initial hearing that is designed to

guarantee that the factfinder hears both sides of a dispute.
Additionally, empirical studies indicate that a substantial number of
debtors who fail to appear often do so for reasons other than

voluntary acquiescence in the allegations of the creditor.17 Because of
the frequent ineffectiveness of notice of the initial lawsuit as a means

of informing the debtor of possible deprivations that might occur, he
still may be wrongfully deprived of his property even though,
theoretically, he has had his day in court. Thus, when postjudgment
enforcement procedures allow ex parte execution of a default

judgment, the debtor may be deprived of his property without a

court ever hearing the merits of the creditor's claim or the debtor's

possible defenses thereto.18
Furthermore, even if a debtor actually has had his day in court,

postjudgment enforcement remedies often involve issues and defenses
that have not been adjudicated at a trial on the merits. A creditor, for
example, may have to prove certain facts to obtain the desired
enforcement remedy.19 Without notice and an opportunity to be

17. See, e.g., D. CAPLOVITZ, CONSUMERS IN TROUBLE, A STUDY OF DEBTORS IN

DEFAULT 167-74 (1974) (quantitative analysis of defaults of consumers); Alderman,
Imprisonment for Debtor: Default Judgments, The Contempt Power & The Effectiveness of
Notice Provisions in the State of New York, 24 SYRACUSE L. REV. 1217, 1221-39 (1973)
(empirical study of notice in disclosure of assets proceedings); Shuchman, Profit on Default: An
Archival Study of Automobile Repossession and Resale, 22 Stan. L. REV. 20, 26-38 (1969)
(study of defaults in repossessions).

18. For example, in 1910 9.8 million blacks owned more than 15 million acres of land; by
1969 22.4 million blacks owned less than 6 million acres. BLACK ECONOMIC RESEARCH
Center, Only Six Million Acres: The Decline of Black Owned Land in the
RURAL SOUTH 19 (S. Browne ed. 1973). The primary causes of this decline are tax sales,
partition sales, and foreclosure. Id. at 50. The black landowners often do not know until too late
that their property is in danger. See id. at 52; N.Y. Times, Dec. 7, 1972, at 39, col. 4 (city ed.); id.
at 53, col. 1.
Partition sales are a postjudgment remedy. Tax sales normally do not involve a court judgment,

but because they do involve state action, due process standards should apply. Foreclosure by
judicial sale is postjudgment, but foreclosure by power of sale does not involve a judgment. The
constitutionality of many state foreclosure by statutory power of sale notice requirements has
been questioned. See generally Note, Power of Sale Foreclosure After Fuentes, 40 U. CHI. L.
REV. 206 (1972); Comment, California's Nonjudicial Foreclosure Notice Requirements and "The
Sniadach Progeny": An Evaluation, 9 CAL. W.L. REV. 290 (1973). The Uniform Land
Transactions Act would prohibit notice by publication and require notice to the debtor by mail at
least 5 weeks before the sale. UNIFORM LAND TRANSACTIONS ACT ��3-505(f), -508 &
Comment 1. This standard probably would pass constitutional muster if a court found the
fourteenth amendment applicable. Bruce, Mortgage Law Reform Under the Uniform Land
Transactions Act, 64 GEO. L.J. 1245, 1283 (1976).

19. In some jurisdictions the creditor must prove by affidavit that the debtor is in possession of
property that could be used to satisfy the judgment. See, e.g., IDAHO CODE �� 11-501 to -502
(1948); MONT. REV. CODES ANN. �93-5901 (1964); N.D. CENT. CODE �28-25-0J (1974);
Pa. Stat. Ann. tit. 12, �2242 (1967); Md. Ann. Code, Md. R. Pro. 628 (1957).
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heard prior to enforcement, a debtor will have no chance to contest

these factual allegations prior to the deprivation. Thus, to fulfill the

mandates of the due process clause, a debtor must be provided with

procedural safeguards beyond his theoretical day in court.

Resolution of the problems of how to implement such meaningful
postjudgment notice and opportunity to be heard necessitates a

two-pronged approach. First, sociologists and empiricists should

collect sociological and statistical data to assist legislators in the

formulation of postjudgment enforcement procedures that will ensure
that the opportunity to be heard accomplishes the intended objective.
Secondly, courts should extend the principles enunciated in Sniadach
and its progeny to the entire ambit of the judicial collection system.

SNIADACH AND ITS PROGENY

The basic concept of procedural due process has not changed since
1864 when the Supreme Court stated that "[p]arties whose rights are

to be affected are entitled to be heard; and in order that they may

enjoy that right they must first be notified."20 The application of

this standard to the procedures for seizing an alleged debtor's

property, however, has undergone significant transformation. When the
Court decided Endicott Johnson, there was a strong tendency to

follow Mr. Justice Holmes's epigram that "a page of history is worth
a volume of logic."21 Accordingly, the Court interpreted notice and
due process, which are inherently abstract terms, in accordance with

existing practices.22 If a procedure had been utilized for a sufficient

length of time, the Court deemed it constitutional because it

complied with the "established rules of our system of juris
prudence."23 Since Endicott Johnson, however, the Court continually
has augmented the due process requirements by defining and

20. Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 233 (1864), cited in Fuentes v. Shevin, 407 U.S. 67,
80 (1972).

21. New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921).
22. See Ownbey v. Morgan, 256 U.S. 94, 109 (1921) (constitutional validity of Delaware

foreign attachment procedure sustained). In Ownbey, after examining the Constitution to
determine whether the challenged procedures conflicted with it, the Court stated:

[W]e must look to those settled usages and modes of proceeding existing in the
common and statute law of England, before the emigration of our ancestors, and which
are shown not to have been unsuited to their civil and political condition by having been
acted on by them after the settlement of this country.

Id. at 109, quoting Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272,
277 (1856). In Fuentes the Court reversed this trend, using the same history that previously was

used to uphold the constitutionality of prejudgment attachment by creditors to invalidate the

challenged procedures. See 407 U.S. at 78-80.
23. Endicott Johnson Corp. v. Encyclopedia Press, Inc., 266 U.S. 285, 288 (1924). In Endicott

Johnson the Court relied heavily upon state court decisions that repeatedly had upheld the
constitutionality of similar statutes. Id. at 289.
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expanding the scope of the notice requirement and by developing a

new approach to examining the sufficiency of the means by which
notice is given. Unlike earlier decisions that concentrated upon the
historical and jurisprudential bases for legislative action, recent

decisions have examined the practical effect of statutes to determine
if in fact they provide a meaningful opportunity to be heard.24 Only
if such an opportunity exists does the Court consider the

decisionmaking process fair and in compliance with procedural due
process. The Court's recent invalidation of certain provisional creditor
remedies demonstrates this trend, providing a model for testing the
continued validity of Endicott Johnson.
Prior to 1969, when a provisional remedy involved deprivation of

property rights, courts interpreted due process merely to require that
there be an opportunity for a judicial hearing on the merits at some

stage in the proceedings.25 Therefore, notice and an opportunity to

be heard were not required prior to a "temporary deprivation" of

property occasioned either by prejudgment attachment or other

provisional remedies.26 In Sniadach v. Family Finance Corp.21 the

Supreme Court reviewed a Wisconsin prejudgment wage garnishment
statute and, reversing its earlier position, held that procedural due

process requires that notice and an opportunity to be heard must

precede prejudgment garnishment of wages.28 Concerned with the

hardships that even a temporary deprivation of wages would impose
on a wage earner, Mr. Justice Douglas, writing for the majority,

24. Compare Matthews v. Eldridge, 96 S. Ct. 893, 905-09 (1976) (due process does not require
evidentiary hearing before termination of social security disability benefits because of nature of
benefits and evidence reviewed in the termination decision) and Fusari v. Steinberg, 419 U.S. 379,
387-89 (1975) (record inadequate to compare deprivation caused by termination of unem

ployment compensation benefits with added administrative burden of requiring hearing; case
remanded) and Bell v. Burson, 402 U.S. 535, 539-41 (1971) (effect of statute suspending without
a hearing license of uninsured motorist involved in accident violated due process requirements) and
Goldberg v. Kelly, 397 U.S. 254, 261-68 (1970) (practical effects of deprivation of welfare
benefits require pretermination hearing) with Mullane v. Hanover Trust Co., 339 U.S. 306, 319-20
(1950) (statute providing for notice by publication in newspaper of settlement of accounts

violated fourteenth amendment because Court not satisfied "prudent man of business, counting
his pennies but finding in his interest to convey information to many persons whose names and
addresses are in his files" would follow same method) and Coe v. Armour Fertilizer Works, 237
U.S. 413, 421-23 (1915) (Court's historical review of development and interpretation of statute

allowing enforcement of corporate debt against shareholders to extent of latter's unpaid
subscriptions indicates violation of fourteenth amendment requirement of opportunity to be

heard).
25. See Ewing v. Mytinger & Casselberry, 339 U.S. 594, 599 (1949) (hearing before seizure of

misbranded drug not required); McKay v. Mclnnes, 279 U.S. 820 (1929) (per curiam) (Maine
statute providing for prejudgment attachment without hearing upheld).

26. See McKay v. Mclnnes, 279 U.S. 820 (1929), aff'g per curiam 127 Me. 110, 141 A. 699

(Maine prejudgment attachment statute held constitutional).
27. 395 U.S. 337 (1969).
28. Id. at 342.
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distinguished prior cases by stating that procedures that may satisfy
due process requirements for attachments in general do not

necessarily satisfy the procedural safeguards in every case.29

Determining that the earlier standard was inappropriate to the case of

wage garnishment, the Court rejected the traditional approach to due

process, which relied on historical standards to define the procedural
safeguards required.30
The decision in Sniadach focused largely on the substantive

hardships that the summary deprivation of wages could impose on

the wage earner, thereby creating questions concerning the scope
and application of the decision.31 Although the Court mandated that
notice and a hearing precede wage deprivation,32 it did not describe
the requisite form and timing of the hearing, nor did it outline the
substantive scope of the standard that it had enunciated. Because of
the Court's lengthy discussion of the economic and social

repercussions of the procedures employed in wage garnishment, many
lower courts concluded that Sniadach's due process standard applied
only in cases involving the deprivation of wages or other necessaries
of life.33 Other courts, however, adopted a broader interpretation of
Sniadach and held that meaningful notice and an opportunity to be
heard must precede any deprivation of property.34 Further

29. Id. at 340. Because the Court merely distinguished prior case law, courts still have relied on

McKay v. Mclnnes in upholding other states' prejudgment procedures. See, e.g., Lebowitz v.

Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1352-53 (E.D. ?a.),aff'd, 456 F.2d 979 (3d Cir.
1971), cert, denied, 409 U.S. 843 (1972) (McKay relied upon in upholding Pennsylvania foreign
attachment proceeding); Black Watch Farms, Inc. v. Dick, 323 F. Supp. 100, 102 (D. Conn. 1971)
(McKay authority for holding Connecticut prejudgment attachment procedure constitutional);
Thompson v. DeHart, 84 Wash. 2d 931, 938-39, 530 P.2d 272, 276-77 (1975) (reliance on McKay
to uphold Washington garnishment statute).

30. 395 U.S. at 340.
31. There were varying judicial interpretations of Sniadach prior to Fuentes. Compare

Termplan, Inc. v. Superior Court, 105 Ariz. 270, 272, 463 P.2d 68, 70 (1969) (Sniadach requires
prior notice and hearing only for a prejudgment garnishment of wages) with Randone v. Appellate
Dep't, 5 Cal. 3d 536, 547, 488 P.2d 13, 20, 96 Cal. Rptr. 709, 716 (1971), cert, denied, 407 U.S.
924 (1972) (all necessities exempt from prejudgment attachment without notice and hearing
except in extraordinary circumstances). Commentators also speculated on the scope of Sniadach.
See, e.g., Countryman, The Bill of Rights and the Bill Collector, 15 ARIZ. L. REV. 521, 53648
(1973) (import of Sniadach on other provisional creditor remedies); Note, supra note 10, at
942-54 (Sniadach's effect on attachment and garnishment of assets); Note, supra note 9, at
998-1006 (same).
32. 395 U.S. at 342.
33. E.g., American Oil Co. v. McMullin, 433 F.2d 1091, 1096 (10th Cir. 1970); American

Olean Tile Co. v. Zimmerman, 317 F. Supp. 150, 151-52 (D. Hawaii 1970); Johnston v.

Cunningham, 12 Cal. App. 3d 123, 128, 90 Cal. Rptr. 487, 490 (Ct. App. 1970).
34. E.g., Dorsey v. Community Stores Corp., 346 F. Supp. 103, 105 (E.D. Wis. 1972)

(furniture and appliances); Aaron v. Clark, 342 F. Supp. 898, 901 (N.D. Ga. 1972) (funds in bank
account); Collins v. Viceroy Hotel Corp., 338 F. Supp. 390, 396-98 (N.D. 111. 1972) (personal
property of hotel guest); Santiago v. McElroy, 319 F. Supp. 284, 293-94 (E.D. Pa. 1970) (tenant's
furniture, appliances, and personal effects); Laprease v. Raymours Furniture Co., 315 F. Supp.
716, 722-23 (N.D.N.Y. 1970) (household furnishings and appliances).
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controversy ensued when some commentators viewed Sniadach as

mandating substantive protections, rather than merely requiring
procedural modifications.35 These questions and controversies pro
vided the background for the Court's decision in Fuentes v. Shevin.36

The statutory schemes under constitutional attack in Fuentes
concerned prejudgment replevin procedures rather than wage
garnishment. Under the statutes of Florida and Pennsylvania, a

creditor could obtain an ex parte writ of seizure prior to judgment,
authorizing the sheriff to seize the disputed goods without providing
the debtor with prior notice and an opportunity to be heard.37 The
Court held these statutory schemes constitutionally defective and
addressed itself at length to the questions that the decision in
Sniadach had raised.38 Speaking for the majority, Mr. Justice Stewart

clearly enunciated the mandates of the due process clause: notice
and an opportunity to be heard must precede any deprivation of

property that is not de minimis.39 The Court thus resolved the most

controversial aspect of Sniadach, the scope of its application. The

protections guaranteed by the fourteenth amendment apply not just
to the garnishment of wages, but to all deprivations of property,
including "temporary, nonfinal deprivations."40 To comport with due

process and to provide a "real test" of the probable validity of the
creditor's claim, Fuentes also requires that the hearing must be held
at a "meaningful time and in a meaningful manner."41
After Fuentes it appeared that the Court had replaced the

traditional balancing test employed in the case of property

35. See, e.g., Graham, Poverty and Substantive Due Process, 12 ARIZ. L. REV. 1, 18, 28-32
(1970) (Sniadach's broad substantive implications); Scott, supra note 6, at 816-19 (consumer
protection may be based on economic status rather than traditional notion of procedural fairness);
Note, supra note 10, at 954 (implications of Sniadach on equal protection and discrimination
based on economic status).

36. 407 U.S. 67 (1972).
37. See Fla. Stat. Ann. ��78.01, .07-.08, .10, .13 (Supp. 1972-73); Pa. Stat. Ann. tit.

12, �1821 (1967); 12 Pa. R. Civ. P. 1073, 1076-77 (1962). The Florida and Pennsylvania
statutes differed in two substantial respects. Florida authorized the sheriff to use force, if
necessary, in entering a debtor's premises. FLA. STAT. ANN. �78.10 (Supp. 1972-73).
Pennsylvania provided the creditor a right to seize the debtor's property without initiating a suit
for repossession, so that no opportunity for a hearing on any conflicting claims to the property
was necessary. 12 PA. R. ClV. P. 1073 (1967).

38. 407 U.S. at 85-93.
39. Id. at 82, quoting Boddie v. Connecticut, 401 U.S. 371, 378-79 (1971). To answer the

question when a creditor could seize property constitutionally without prior notice and a hearing,
the Court stated that such seizures are limited to extraordinary situations where the seizure is
necessary to secure an important governmental interest, a special need for prompt action exists,
and the state maintains strict control over its monopoly of legitimate force. 407 U.S. at 91.

40. 407 U.S. at 85, 90. The Court stated that a hearing subsequent to the deprivation could not
satisfy the notice and opportunity to be heard requirements even if the debtor was compensated
for any damages he may have suffered. Id. at 82.

41. Id. at 80, 97. The Court stated that the form of hearing required prior to the seizure would
be left to the state legislature as long as the hearing preceded the deprivation. Id. at 96-97.
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deprivations, requiring only an "ultimate hearing," with a broad,
almost absolute requirement of prior notice and hearing. Consumer

law reformers immediately seized upon the broad language of Fuentes
to challenge nearly all prejudgment,42 and some postjudgment,43
creditor remedies. This open season on provisional remedies of

creditors, in conjunction with the creditor community's objection to

Fuentes,44 made it inevitable that the Court would reconsider its
decision. The Court took this opportunity in Mitchell v. W.T. Grant
Co.45
At issue in Mitchell was the constitutional validity of Louisiana's

sequestration procedure, whereby a creditor who furnished security
and claimed a right to the property could obtain an ex parte order

directing the sheriff to seize the debtor's property pending the
outcome of the trial on the merits.46 The Supreme Court, in what
most critics later would describe as a retreat from, if not an outright
reversal of Fuentes,4'7 sustained the Louisiana procedures.48 Revitaliz

ing the traditional pre-Sniadach concept that when only property
rights are involved mere postponement of the judicial inquiry is not

necessarily a denial of due process, the Court established a balancing
of interests test.49 Under this test, if the opportunity for ultimate

42. See, e.g., Bichel Optical Lab, Inc. v. Marquette Nat'l Bank, 487 F.2d 906, 907 (8th Cir.

1973) (Minnesota creditor self-help remedy); Hernandez v. European Auto Collision, Inc., 487
F.2d 378, 381 (2d Cir. 1973) (New York hen law); Matya v. United States, 478 F.2d 330, 331
(8th Cir. 1973) (IRS tax lien); Western Coach Corp. v. Shreve, 475 F.2d 754, 755 (9th Cir. 1973)
(Arizona garnishment law); Financial Servs., Inc. v. Ferrandina, 474 F.2d 743, 744 (2d Cir. 1973)
(New York attachment statute); Rogoski v. Hammond, 9 Wash. App. 500, 502, 513 P.2d 285, 287
(1973) (Washington statute authorizing prejudgment attachment).
43. See, e.g., Brown v. Liberty Loan Corp., 392 F. Supp. 1023, 1031 (M.D. Fla. 1974),reuy,

F.2d , No. 75-1460 (5th Cir. Oct. 6, 1976) (Florida postjudgment garnishment);
Langford v. State, 356 F. Supp. 1163, 1164 (W.D. Tenn. 1973) (per curiam) (Tennessee
postjudgment garnishment); Raigoza v. Sperl, 34 Cal. App. 3d 560, 564-65, 110 Cal. Rptr. 296,
299 (Ct. App. 1973) (postjudgment wage garnishment).
44. See Anderson & Guidry, Mitchell v. W.T. Grant: Recognition of Creditors'Rights, 80 COM.

L.J. 63, 63-66 (1975) (creditors outraged after Fuentes; decisions have disrupted creditors'

certainty in commercial transactions); cf. Schmitt & Pick, Self-Help Repossession�The Recurring
Problems of Section 9-503 of the Uniform Commercial Code, 80 COM. L.J. 223, 229 (1975)
(authors of the UCC surprised by the decision). It should be noted that the Fuentes decision was

decided by only a 4-3 majority, giving rise to a suspicion that the basic ground for deciding
Mitchell was a change in the composition of the Court. See Mitchell v. W.T. Grant Co., 416 U.S.
600, 636 (1974) (Stewart, J., with Douglas & Marshall, JJ., dissenting).

45. 416 U.S. 600 (1974).
46. Id. at 601-08; see La. CODE Civ. Proc. Ann. arts. 281-83, 325, 2373, 3501, 3504,

3506-08, 3510, 3571, 3574, 3576 (West 1960).
47. E.g., Anderson & Guidry, supra note 44, at 64-65; Scott, supra note 6, at 825; Note,

Changing Concepts of Consumer Due Process in the Supreme Court�The New Conservative
Majority Bids Farewell to Fuentes, 60 lowA L. REV. 262, 263 (1974); Note, A Confusing Course
Made More Confusing: The Supreme Court, Due Process, and Summary Creditor Remedies, 70
NW. U.L. REV. 331, 343 (1975).
48. 416 U.S. at 616-18.
49. Id. at 604-06. The Court balanced the risk to an alleged debtor of a wrongful deprivation

against the possible harm to the creditor if the disputed goods were destroyed, concealed, or
transferred by the debtor prior to execution. Id.
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judicial determination is adequate, due process may be satisfied
without a prior hearing.50 Mr. Justice White's majority opinion found
four factors that distinguished the Louisiana procedures from those

invalidated in Fuentes. The procedures differed because the Louisiana

statute authorizes the issuance of the writ only upon specific factual

allegations, which are to be made by sworn affidavit;51 the judge, not
a mere court functionary, must issue the writ;52 the statute limits a

creditor's right to an ex parte writ to situations in which the only
facts to be proved are the existence of a lien and the debtor's

default, thereby lessening the danger of mistaken seizures;53 and the
debtor is entitled to an immediate postseizure hearing and dissolution
of the writ unless the plaintiff proves the grounds upon which the
writ was issued.54
Although the dissenting Justices and commentators did not give

credence to these distinctions,55 all agreed that the Court had
initiated a definite reversal from the trend that had been established
in Sniadach and expanded in Fuentes.56 The Court in Mitchell
stressed the marginal chance of error in the seizure and balanced the
debtor's initial hardship against the combined weight of the strong
creditor's interest, judicial supervision, and protection for the debtor

against loss.57 Thus, after Mitchell, it appeared that due process did
not require notice and an opportunity to be heard before every
seizure. A "constitutional accommodation" of competing interests

apparently would allow deprivations without hearings as long as other

safeguards were provided.
Because the Court in Mitchell had neither expressly overruled nor

adequately distinguished Fuentes, it was difficult to estimate the

applicability of the holding in Mitchell to other statutory schemes
and its ultimate effect on the holdings in Fuentes and Sniadach. The

50. See id at 608-10.
51. Id. at 616.
52. Id. The Louisiana statute provides, however, for issuance of a writ of attachment by a court

clerk, even though in the parish where the Mitchell case arose it must be issued by a judge. Id. at
605-06 & n.5. The Louisiana Supreme Court recently held that the issuance of a writ of
attachment by the clerk of court, rather than a judge, did not violate due process, emphasizing
that the safeguards to the debtor were far greater than those present in Fuentes. Hood Motor Co.
v. Lawrence, 320 So. 2d 111, 114-15 (La. 1975).

53. 416 U.S. at 617-18.
54. Id. at 618.
55. E.g., id. at 629 (Stewart, J., with Douglas & Marshall, JJ., dissenting); Hobbs, Mitchell v.

W.T. Grant Co.: The 1974 Revised Edition of Consumer Due Process, 8 CLEARINGHOUSE Rev.

182, 183 (1974); Note, A Confusing Course Made More Confusing: The Supreme Court, Due
Process, and Summary Creditor Remedies, 70 Nw. U.L. Rev. 331, 338-43 (1975).

56. See note 47 supra.
57. 416 U.S. at 604-10.
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decision in North Georgia Finishing, Inc. v. Di-Chem, Inc.56 8 months

later resolved many of these questions in a surprising manner.59
In North Georgia Finishing the Court reviewed the constitution

ality of prejudgment garnishment of the assets of a commercial
debtor.60 Unlike the earlier cases involving seizures from individual

debtors, this seizure involved a corporate debtor capable of defending
itself and of posting the bond necessary to have its property
released.61 Because many commentators had read Sniadach and its

progeny to be concerned primarily with the effects of collection

practices upon individual consumers,62 it appeared likely that the
Court would make a factual distinction between consumer and
commercial cases as it had done in cases concerning cognovit
clauses.63 The Supreme Court, however, invalidated the Georgia
garnishment statute, holding that even in a commercial setting with

parties of equal bargaining power, due process requires procedures for
prejudgment seizures that avoid the risk of erroneous deprivations.64
The Court reiterated its holding in Fuentes that the protections
mandated in Sniadach are not limited to the garnishment of wages,
but rather apply to any deprivation of any significant property right
regardless of the temporary nature of the deprivation.65 Thus it

appears that Mitchell was not a retreat from the expansion of
Sniadach in Fuentes and that the holding in Mitchell is limited to

circumstances and statutes similar to those involved in that case.

Although the standard to be applied after North Georgia Finishing is
far from precise, it is clear that the Court genuinely is concerned

58. 419 U.S. 601 (1975).
59. One commentator speculated that in North Georgia Finishing the Court would expand the

holding of Mitchell. Note, Changing Concepts of Due Process in the Supreme Court�The New
Conservative Majority Bids Farewell to Fuentes, 60 lowA L. Rev. 262, 298 (1974).
60. 419 U.S. at 601-03. See generally 63 GEO. L.J. 1337 (1975).
61. Id. at 608. North Georgia Finishing hired counsel and had the garnishment lifted only 3

days after service of the summons by posting a bond for double the amount swom to be due. Id.
at 604.

62. See, e.g., Graham, supra note 35, at 18 (Sniadach stressed deprivation's effect on

workingman's family); Note, supra note 10, at 954-64 (equal protection implications of Sniadach
on the poor); Note, Protecting the Low Income Consumer: Procedural Due Process Revisited, 14
Wm. & MARY L. REV. 337, 382-85 (1972) (concern for low-income consumers).
63. See notes 120-27 infra and accompanying text. Compare Swarb v. Lennox, 405 U.S. 191,

201 (1972) (cognovit clause unconstitutional as applied to individual consumers earning less than
$10,000) with D.H. Overmyer Co. v. Frick Co., 405 U.S. 174, 187 (1972) (cognovit clause
constitutional as applied to corporate debtor).
64. 419 U.S. at 608. The Court stated:
It may be that consumers deprived of household appliances will more likely suffer
irreparably than corporations deprived of bank accounts, but the probability of
irreparable injury in the latter case is sufficiently great so that some procedures are

necessary to guard against the risk of initial error.
Id.

65. Id. at 605-06.
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with procedural fairness and is attempting to ensure that meaningful
notice and an opportunity to be heard precede every deprivation of

property or that ex parte procedures provide a fair alternative to
notice.66

Endicott JohnsonRevisited

Due process adjudication typically involves two analytically distinct
issues: whether the right to due process applies, and if so, what

procedures must be followed. The Supreme Court in Endicott
Johnson Corp. v. Encyclopedia Press, Inc.6-7 recognized the

applicability of the due process clause to postjudgment seizures and
focused upon the procedures required.68 In Endicott Johnson the
creditor obtained ex parte a postjudgment garnishment of the
debtor's wages, which the debtor's employer refused to honor,
arguing that the debtor must first be provided with notice and an

opportunity to be heard.69 The Court upheld the procedure,
reasoning that the due process clause only requires that the debtor
receive notice of the initiation of the law suit so that he may have an

opportunity to be heard. The debtor then is presumed to be on

notice of all subsequent enforcement proceedings that the creditor

may utilize to effectuate the judgment of the court and is responsible
for keeping himself apprised of their consequences.70 In light of the
Supreme Court's recent propensity toward an expansion of the

protections guaranteed by the fourteenth amendment and its concern

that procedures result in fundamental fairness,71 the Court's
conclusion in Endicott Johnson must be reexamined.72 Essential to

66. As one commentator has stated, the only possible cumulative reading of these cases suggests
that they require a choice between two alternatives: meaningful preseizure notice and hearing
opportunities based on Fuentes, or a "constitutional accommodation" as in Mitchell by an ex

parte process requiring participation by a judicial officer, specific factual allegations of

entitlement, and access to an "immediate" postseizure hearing. Scott, supra note 6, at 832-33.
67. 266 U.S. 285 (1924).
68. Id. at 288-90.
69. Id. at 287.
70. Id. at 288-90. The Court stated:

[I]n the absence of a statutory requirement, it is not essential that he [the judgment
debtor] be given notice before the issuance of an execution against his tangible
property; after the rendition of the judgment the debtor must "take notice of what will
follow, no further notice being necessary to advance justice."

Id. at 289.
71. See notes 27-66 supra and accompanying text.
72. See .Vail v. Quinlan, 387 F. Supp. 630, 635 n.3 (S.D.N.Y. 1975), citing Hanner v.

De Marcus,' 390 U.S. 736 (1968) (Douglas, J., with Warren, C.J., & Black, J., dissenting from
dismissal of writ of certiorari) (continuing validity of Endicott Johnson doubtful).

On two separate occasions the Supreme Court agreed to review cases relying primarily on the

holding in Endicott Johnson, but the Court apparently changed its mind in both instances. See

Moya v. De Baca, 395 U.S. 825 (1969) (per curiam) (certiorari dismissed); Hanner v. De Marcus,
390 U.S. 736 (1968) (per curiam) (certiorari dismissed as improvidently granted).
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this process is an initial determination whether merely obtaining a

judgment still constitutes a sufficient procedural safeguard, providing
a party to litigation with knowledge of all that will follow upon

issuance of the judgment.73

THE JUDGMENT: NOTICE OR FORMALITY?

Due process attempts to prevent "substantively unfair and simple
mistaken deprivations."74 The due process requirements of notice and

opportunity to be heard should give rise to a meaningful opportunity
in which the debtor can decide either to appear in court and present
defenses or to default knowingly, thereby acquiescing in the

creditor's allegations. The Court in Endicott Johnson, however,
applied this standard by stating that the debtor has the responsibility
to keep himself apprised of all enforcement proceedings that the

creditor initiates.75 This was based on the belief that once the debtor
receives notice that he is being sued, an action which inherently
includes the prospect of a judgment against him, he is deemed to

know that certain enforcement proceedings naturally will follow.76
The continuing validity of this assumption can be criticized because
of the dubious nature of many judgments awarded without an actual

hearing on the merits ever having taken place, and because many
consumers lack a basic familiarity with the judicial process.
Default by a large number of consumer debtors given the

opportunity to appear in court77 casts serious doubt on the

assumption that the debtor has received a meaningful opportunity to

be heard. Frequently, defaults do not indicate a voluntary waiver of

rights or an admission of liability, but rather result from defects in

73. The Court in Fuentes said:

[W]e deal here only with the right to an opportunity to be heard. Since the issues and
facts decisive of rights in repossession suits may very often be quite simple, there is a

likelihood that many defendants would forego their opportunity, sensing the futility of
the exercise in the particular case. And, of course, no hearing need be held unless the
defendant, having received notice of his opportunity, takes advantage of it.

407 U.S. at 92-93 n.29 (emphasis in original). The Court was speaking of prejudgment hearings,
but its language reflects the philosophy of Endicott Johnson: the debtor has had his opportunity
for a day in court. Nonetheless, the dictum in Fuentes hardly forecloses the issue. Notice of a

prejudgment hearing specifies the consequences of nonappearance; notice of suit, if the debtor
actually receives it, and understands it, does not specify the type or the consequences of possible
deprivations. The Court in Fuentes assumed that notice would be meaningful.

74. Fuentes v. Shevin, 407 U.S. 67, 81 (1972).
75. 266 U.S. at 288-89.
76. See id.
77. See Note, Abuse of Process: Sewer Service, 3 COLUM. J.L. & SOC. PROB. 17, 18 (1967)

(study found approximately 92 percent of suits brought by certain creditors ended in default
judgment); 175 N.Y.L.J., Mar. 1, 1976, at 1-2 (180 out of 230 suits filed by company lacking
capacity to sue resulted in default judgments).
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the adjudicatory process, such as sewer service,78 the legalistic and
obtuse phraseology of legal notices,79 and the inconvenient and
unreasonable timing of hearings.80 The average consumer's unfamili-
arity with the judicial process is another factor in the large number
of default judgments. Moreover, because the only immediate result of
default is the entry of a judgment, an event of no tangible
consequence to many debtors, a debtor may choose not to forego a

day's pay or to incur the expense of an attorney to defend the
action. Rather than indicating an acquiescence in the creditor's

allegation, such default represents simply a more viable economic
choice.81 Procedural due process requires notice and an opportunity
to be heard that are "meaningful" and "appropriate to the nature of

the case."82 A default judgment not based on the debtor's voluntary
acquiescence in the creditor's allegations clearly does not satisfy these
mandates.
A solution to much of this problem would be to impose meaningful

constitutional standards on the procedures for service of process and

taking of default judgments.83 Statutes or court rules should provide
78. The term "sewer service" refers to summonses that are thrown away rather than served and

to false affidavits of service that are signed by unscrupulous process servers. Although this process
was publicized most widely in connection with New York City, one can assume that some abuse of
service exists almost anywhere. See, e.g., D. CAPLOVITZ, supra note 17, at 193-201 (study of
service of process in New York City, Chicago, Philadelphia, and Detroit indicated that an average
of 29 percent of defaulting debtors claimed notice never received); Note, supra note 77, at 17 n.5,
18 (1967) (sewer service prevalent); Note, The Direct Selling Industry: An Empirical Study, 16
U.C.L.A.L. REV. 883, 926 (1969) (use of sewer service widespread in certain California courts).

79. See D. CAPLOVITZ, supra note 17, at 205-06 (number of debtors who received service
indicated that they were unaware that they had to appear in court).

80. Judicial hearings generally are held during the workday and force the debtor to choose
between appearing in court and losing a day's pay or defaulting. Some debtors with marginal
incomes consequently cannot afford the expense of appearing in court. See D. CAPLOVITZ, supra
note 17, at 205 (debtors surveyed indicated they could not afford loss of pay; most debtors do not
have lawyers to appear for them).

81. Professor Scott has noted three situations that produce uncontested claims and that
demonstrate how some debtors balance the cost of defending with the cost of default. See Scott,
supra note 6, at 843-44. These situations are: when debtors have no legally sufficient defense and
decide not to incur the expense of contesting the creditor's claim; when debtors have a claim or

defense, but determine that their litigation costs in presenting the claim would exceed then-
interest in the action; and when debtors have a claim or defense for which their costs of litigation
are less than their interest in the action but, because of imperfect information, they cannot make
an economically rational decision. Id. The debtors in the third group would benefit the most from
a reexamination of the Endicott Johnson rationale.

82. Fuentes v. Shevin, 407 U.S. 67, 80 (1972), quoting Armstrong v. Manzo, 380 U.S. 545, 552
(1965) (notice and opportunity to be heard must be at a meaningful time and in a meaningful
manner); Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 (1950) (due process mandates
that notice and opportunity to be heard be appropriate to the nature of the case).

83. Part of the problem may require more than a change in judicial procedures. Uncontested
claims may result from debtors' fear or mistrust of the judicial system. See Scott, supra note 6, at
843; White, The Abolition of Self-Help Repossession: The Poor Pay Even More, 1973 Wis. L.
REV. 503, 528-29. Nonetheless, before such debtors will learn to trust the system, the system
must be structured so that it does not appear to be "out to get" the poor, unrepresented
consumer.
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for the means of service most likely to result in the debtor actually
being served.84 The notice of suit should be written in language that

is understandable by a layperson and that clearly spells out all the

consequences of default.85 The process should also inform the
defendant of the steps necessary to defend against the suit, including
the availability of low-cost or free legal services, if in fact such
services are available in the community.86 In order to minimize the
cost of the proceedings, they should be held at convenient times, and
certain costs should be waived for indigent defendants. If it is to

comport with due process, the notice of suit must make debtors
familiar with their legal rights and aware that the judicial process

provides a meaningful opportunity to enforce those rights.87
Even if an informed debtor voluntarily has defaulted, a court often

should require additional postjudgment notice and an opportunity to

be heard. Implicit in the Endicott Johnson holding is the assumption
that notice of the initiation of litigation constructively informs
debtors of available rights and defenses to the action itself and to

subsequent enforcement measures. Although the debtor's knowledge
of the suit may put him on notice that judgment will be entered if he
does not appear, the debtor still may be ignorant of all the

84. See Robinson v. Hanrahan, 409 U.S. 38, 40 (1972) (notice of forfeiture of automobile
mailed by state to owner's house violates due process because not reasonably calculated to result
in notice to owner incarcerated in state prison); Walker v. City of Hutchison, 352 U.S. 112, 115-16
(1956) (notice of condemnation by publication violates due process if no reason given why direct
notice cannot be given); Ricker v. United States, 45 U.S.L.W. 2020 (D. Me. June 18, 1976) (farm
foreclosure by FHA set aside; publication inadequate if mortgagee knows or can easily learn name

and address of mortgagor). Fewer problems with sewer service generally arise if an agent of the
court, such as a sheriff or marshal, is responsible for service. See D. CAPLOVITZ, supra note 17, at
192-94. This is the practice in federal courts. See FED. R. ClV. P. 4(a)(1).

85. See Lynch v. Baxley, 386 F. Supp. 378, 388 (M.D. Ala. 1974) (three-judge court) (notice
of involuntary civil commitment must contain date, time, and place of hearing; clear statement of
proceedings and consequences; alleged factual basis; and statement of legal standard).
Many jurisdictions have recognized the problem by requiring that notices conform to a

statutory form or contain specific language. See, e.g., Kan. STAT. ANN. ��60-717 to -718

(1967); N.C. GEN. Stat. ��1-440.23, .24 (1969); Okla. STAT. Ann. tit. 12, �1173 (Supp.
1975); cf. TEX. Rev. Civ. Stat. Ann. art. 6840, �4 (Supp. 1976) (writs of garnishment must
contain provisions calculated to advise a reasonably attentive person of certain rights). The current
suggested federal court summons informs the debtor only that, if he should fail to respond,
"judgment by default will be taken against you for the relief demanded in the complaint." FED.
R. ClV. P., Form 1.

86. Cf. Boddie v. Connecticut, 401 U.S. 371, 380-81 (1971) (court fees denying indigents
seeking divorce access to state courts violate due process).

87. Covey v. Somers, 351 U.S. 141, 146-47 (1956) (because town authorities knew that
taxpayer was unprotected incompetent, statutory notice of tax lien foreclosure by mail, posting,
and publication was contrary to due process).

The recommendations discussed in the text are similar to those advanced by the National
Institute for Consumer Justice and incorporated into the Consumer Controversies Resolution Act,
currently before the Senate and House. See NATIONAL INSTITUTE FOR CONSUMER
Justice, Report of Redress of Consumer Grievances (1973); S. 2069, 94th Cong.,
1st Sess. (1975); H.R. 1952, 94th Cong., 1st Sess. (1975).
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ramifications of the enforcement proceedings available to the creditor
and the defenses available to the debtors in these proceedings.88
Thus, even if the debtor knows that a creditor may garnish his wages,
he may not know that he has defenses and bears the burden of

proving any exemptions from garnishment that he may have.89
Application of the Endicott Johnson standard also fails to

recognize that the availability of many postjudgment remedies
depends upon the existence of certain facts not necessarily
established at the trial on the merits. These facts may include the
debtor's failure to comply with a postjudgment order of the court,90
the nonexistence or inapplicability of a statutory exemption from the
mode of enforcement,91 the debtor's possession of property that
could be used to satisfy the judgment,92 the failure of other
collection efforts,93 or the debtor's ability to pay.94 Without notice
and an opportunity to be heard prior to enforcement, even a debtor
who has not defaulted lacks the opportunity to contest issues not

previously considered. A judgment satisfies due process requirements
only when postjudgment proceedings are predicated upon the same

facts alleged and proved at trial. If new allegations by the creditor are

necessary to support the issuance of either a writ or any other

remedy, the court must accord the debtor additional procedural
protections before deprivation.

88. For example, the debtor may be allowed to choose what property is levied on. E.g., ARIZ.
Rev. Stat. Ann. �12-1562B (1956).

89. Some statutes provide that wages necessary for support of a family are exempt or allow the
judgment debtor to designate exempt property. E.g., CAL. ClV. Pro. CODE ��690.1-.29 (West
Supp. 1976) (exemptions from garnishment include wages necessary for support of family, $1,000
in savings, and others); FLA. STAT. ANN. ��222.11, .14, .18 (1961) (wages of head of
household received for personal services exempt); NEV. REV. STAT. ��21.090, .100 (1973)
(portion of earnings, necessary household furnishings, and other exemptions); TENN. CODE ANN.
�� 26-201, -207, -208 (Supp. 1975) (portion of head of family's wages exempt as well as other
specified property); see S. RlESENFELD, CASES AND MATERIALS ON CREDITOR'S
Remedies and Debtor's Protection 298-343 (2d ed. 1975).

90. See, e.g., IDAHO CODE ��11-501 to -502 (1948) (order for postjudgment discovery);
MONT. REV. CODES ��93-5901 to -5902 (1964) (same); N.Y. ClV. PRAC. Law �5226
(McKinney 1963) (order for installment payments); Md. ANN. CODE, MD. R. PRO. 628 (1957).

91. See OKLA. STAT. ANN. tit. 12 �1172 (Supp. 1975) (creditor must state in affidavit that
debtor's property not exempt from seizure).
92. See note 19 supra.
93. See, e.g., ALA. CODE tit. 7, �997 (1960) (affidavit must state garnishment necessary to

obtain amount due); ARIZ. REV. STAT. Ann. �12-1571 (1956) (prerequisite to garnishment is
that no other property be subject to execution); GA. CODE ANN. �46-102 (Supp. 1975) (no
arrangements for payment made); KY. REV. STAT. ANN. �426.381 (1972) (return of unsatisfied
execution a prerequisite to discovery).

94. See N.Y. ClV. PRAC. LAW �5226 (McKinney 1963) (issuance of installment payment
order based on allegations that debtor can afford the payments).
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An alternative toEndicottJohnson

If Endicott Johnson is no longer the applicable standard, courts

should develop an alternative procedure to analyze postjudgment
remedies, employing the same standards as those enunciated in

Sniadach and subsequent cases to review prejudgment proceedings. A
court should determine whether the debtor had meaningful notice
and an opportunity to be heard prior to the deprivation95 or whether
there has been a constitutional accommodation providing an

immediate postseizure hearing.96 In applying these standards, courts
should consider not only the statute on its face, but also the

constitutionality of the statute as it is applied to certain classes of

individuals.97 The analysis should include consideration of the nature

of the parties and the original litigation, the nature of the

postjudgment enforcement procedure, the property interest involved,
the nature of the judgment, whether the debtor defaulted or

contested it, and whether a court will supervise its execution.98 The
court also should consider whether the allegations that a creditor
must prove for enforcement differ from those that he must prove at

trial and whether additional defenses or counterclaims are available to

the debtor in enforcement. If these inquiries raise doubts regarding
the judgment debtor's knowledge of the impending seizure or doubts
concerning the validity of the seizure itself, a court should hold that
due process requires that the debtor be given notice and an

opportunity to be heard, either prior to the issuance of the

postjudgment writ or immediately thereafter. On the other hand, if
the seizure is such that the court safely may presume the debtor's

knowledge of it, and the proceedings do not involve any new factual

allegations, then the statute constitutionally may authorize ex parte
execution and require the debtor to go forth with an independent
challenge to the action at an immediate postseizure hearing.

95. See notes 83-87 supra and accompanying text.
96. See Mitchell v. W.T. Grant Co., 416 U.S. 600, 604-10 (1974); Fuentes v. Shevin, 407 U.S.

67, 85-93 (1972).
97. Cf. Swarb v. Lennox, 405 U.S. 191, 199-201 (1972) (contracts containing cognovit

provisions unconstitutional as applied to class of natural persons residing in Pennsylvania with
annual incomes of less than $10,000).
98. Commentators have noted the importance of applying due process protections in

accordance with the interest involved. See, e.g., Friendly, "Some Kind ofHearing," 123 U. Pa. L.
REV. 1267, 1297-304 (1975); McCormack, The Purpose of Due Process: Fair Hearing or Vehicle
for Judicial Review?, 52 TEXAS L. Rev. 1257, 1272-98 (1974); Rendleman, Analyzing the
Debtor's Due Process Interest, 17 Wm. & MARY L. REV. 35, 35-44 (1975); Note, Specifying the
Procedures Required by Due Process: Toward Limits on the Use of Interest Balancing, 88 HARV.
L. REV. 1510, 1519-23 (1975).
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Two recent decisions have applied this standard to the
postjudgment enforcement devices of contempt and wage garnish
ment. In Vail v. Quinlan" the United States District Court for the
Southern District of New York reviewed the use of civil contempt to
enforce compliance with an information subpoena compelling a

debtor to disclose the nature, value, and location of his assets.100 A
county court had held the debtor in contempt because he had failed
to comply with the information subpoena. As punishment for the
contempt, the court ordered the debtor to pay the amount of the
debt and, when this was not forthcoming, ordered the debtor to be
imprisoned. At no time did the debtor appear before the judge and
have an actual opportunity to present any defense.101 In holding the
statutes unconstitutional and enjoining their application because of
the failure to provide notice and a hearing, the district court
described the type of notice required.102 Because of the substantial
deprivation of liberty that would result, the court stated that notice
must be complete and clear.103 Furthermore, the court emphasized
that "fundamental fairness requires that the show cause order contain
a clear statement of the purpose of the hearing and a stark warning
that failure to appear may result in contempt of court and
imprisonment."104 Although Vail involved a deprivation of liberty
rather than property, courts should apply the standard utilized in
Vail to deprivation of property through postjudgment enforcement
proceedings.105 Notice to the judgment debtor should indicate clearly

99. 406 F. Supp. 951 (S.D.N.Y.) (three-judge court), prob. juris, noted sub nom. Juidice v.

Vail, 96 S. a. 3164 (1976).
100. Id. at 959; see N.Y. Civ. Prac. Law �5223 (McKinney 1963) (creditor may compel

disclosure of judgment debtor assets); id �5251 (failure to honor information subpoena is
contempt of court).
101. 406 F. Supp. at 956-57. Generally, the judgment creditor is the only party who attends

the hearing adjudicating the debtor in contempt. See Alderman, supra note 17, at 1238.
102. 406 F. Supp. at 959-60. The United States District Court for the District of Maine has

held that Maine procedures similar to those of New York were unconstitutional because they
failed to provide an opportunity to be heard prior to incarceration. Desmond v. Hachey 315 F
Supp. 328, 333 (D. Me. 1970).

103. 406 F. Supp. at 959.
104. Id. at 959-60 (footnote omitted). In granting plaintiff's motion to convene a three judge

court, the court distinguished the holding in Endicott Johnson from the case before it Vail v
Quinlan, 387 F. Supp. 630, 635 n.3 (S.D.N.Y. 1975). The court stated that "the continued
vitality of Endicott Johnson is doubtful" and proceeded to distinguish it because the contempt
proceedings at issue in Vail involved a new and separate adjudication arising from the failure to
obey the disclosure subpoena rather than the debt. Id The court also indicated that Endicott
Johnson was not controlling because the deprivation in Vail involved liberty rather than property.
Id.

105. See Lynch v. Household Fin. Corp., 405 U.S. 538, 551-52 (1972) (dichotomy between
personal liberties and property rights is a false one). The debtor in VbiV is relying on the difference
between liberty and property to distinguish Endicott Johnson. See Appellee's Motion to Affirm at
13, Juidice v. Vail, No. 75-1397 (U.S., filed Apr. 27, 1976), citing Cafeteria & Restaurant Workers
Union v. McCloy, 367 U.S. 886, 895 (1961).
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the purpose of the hearing and the deprivations that will result if he

fails to appear.
In Brown v. Liberty Loan Corp. 106 the United States District Court

for the Middle District of Florida reviewed Florida postjudgment
garnishment statutes that authorized garnishment without notice or

an opportunity to be heard.107 In holding the statutes unconstitutional
for failure to provide the debtor with notice and an opportunity to

assert any exemptions to which he may be entitled, the court in

Brown noted the substantial risk of erroneous deprivations because
the statutes did not require the creditor to assert that the debtor was
not entitled to a statutory exemption.108 The court also stated that
the notice provided in obtaining judgment did not provide the debtor
with constructive notice of the issuance of a writ of garnishment.109
The lack of adequate notice, coupled with the presence of additional

facts, such as the absence of exemptions, not proved in the initial
action led the court to conclude that Endicott Johnson was of

"extremely doubtful precedential value."110
The holding in Brown was limited to the postjudgment

garnishment of wages under review just as the holding in Sniadach
was limited to the prejudgment garnishment procedures being
reviewed. The holding in Brown has greater implications, however,
when the expansion of the Sniadach holding to all deprivations of

property in Fuentes is considered. The court in Brown distinguished
wages from personal property by viewing the risk that the debtor
would dispose of the property if he receives notice as substantially

106. 392 F. Supp. 1023 (M.D. Fla. 1974), rev'd, F.2d , No. 75-1460 (5th Cir. Oct.
6, 1976). As this issue went to press, the Fifth Circuit reversed Brown, finding the statute

sufficiently balanced the interests of both creditor and debtor. No. 75-1460 (5th Cir. Oct. 6,
1976).
107. Id. at 1026; see FLA. STAT. ANN. ��77.01, .03 (Supp. 1976).
108. 392 F. Supp. at 1033.
109. Id. at 1037.
110. Id. at 1036. The court also quoted extensively from Justice Douglas's dissent to the

dismissal of certiorari in Hanner v. De Marcus in which the Supreme Court was to have
reconsidered Endicott Johnson. Id. at 1036-37; see Hanner v. De Marcus, 390 U.S. 736 (1968) (per
curiam) (certiorari dismissed as improvidently granted). In his dissent, Justice Douglas noted that
since Endicott Johnson there had been "an expansion of the scope of the notice requirement" as

well as "a new approach to the means of giving notice in particular types of cases." Id. at 741

(Douglas, J., with Warren, C.J., and Black, J., dissenting). Justice Douglas also stated that the Court
had rejected the Endicott Johnson presumption of notice of further proceedings in Griffin v.

Griffin. Id.; see Griffin v. Griffin, 327 U.S. 220 (1946). In Griffin a divorcee had obtained a

judgment for alimony arrears and a writ of execution without notifying her ex-husband. Id. at
224. In holding that the failure to give notice to the husband violated due process, the Court
stated that notice of the divorce was not sufficient because the enforcement proceedings affected
the husband's rights in ways that the divorce decree did not, and the husband could have defeated
liability by proof of one of several defenses. Id. at 228-29. Thus, in his dissent in Hanner, Justice
Douglas viewed the rejection of the constructive notice fiction in Griffin as a rejection of the
similar fiction in Endicott Johnson. 390 U.S. at 742. In granting plaintiff's motion to convene a

three-judge court in Vail, the court also noted that the "continued vitality of Endicott Johnson is
doubtful" and cited Justice Douglas's dissent in Hanner. Vail v. Quinlan, 387 F. Supp. 630, 635
n.3 (S.D.N.Y. 1975).
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greater than the likelihood that he would quit his job if given notice
of garnishment.111 This risk, however, should be just one factor in

reviewing the constitutionality of other postjudgment enforcement
mechanisms. A court also should consider, as did the court in Brown, .

the nature of the parties, the nature of the deprivation, and the

possibility of questions of fact and defenses not raised at trial.112
In First National Bank v. Hasty113 the United States District Court

for the Eastern District of Michigan refused to follow Brown, holding
that Michigan procedure allowing issuance of a postjudgment writ of
garnishment without providing the debtor notice or an opportunity
to be heard did not violate due process requirements.114 In First
National Bank the court read the holding in Brown as merely shifting
to the creditor the burden of proving the lack of any exemptions
from garnishment.115 The court's reading of Brown in First National
Bank clearly misreads the essence of the decision. The court in

Brown was not concerned with whether the creditor had the burden

of proving the lack of exemptions or the debtor had the burden of

proving an exemption; rather, it addressed the lack of an opportunity
to resolve the exemption issue prior to the deprivation.116 The threat

of a wrongful deprivation and the deprivation itself require
procedural safeguards to ensure that the requirements of the due

process clause are met.

POSTJUDGMENT REMEDIES: A NEW CONSTITUTIONAL STANDARD

Once a court is freed from the restraints of Endicott Johnson and
examines postjudgment remedies on the same grounds as prejudgment
remedies, the difficult task of determining precisely what require
ments inhere in the due process prescription remains. The recent

plethora of due process cases adds as much confusion as clarification
to the general notion that "parties whose rights are to be affected are

entitled to be heard; and in order that they may enjoy that right
they must be notified."117 A cumulative reading of recent Supreme
Court pronouncements in this area, however, seems to indicate that
courts should apply a dual approach to the question of what

111. 392 F. Supp. at 1036; see Langford v. State, 356 F. Supp. 1163, 1164 (W.D. Tenn. 1973)
(three-judge court) (postjudgment levy of automobile without hearing constitutional).

112. 392 F. Supp. at 1032-34.
113. 410 F. Supp. 482 (E.D. Mich. 1976).
114. Id. at 486-92. The court stated that the availability of a motion to quash the writ and a

hearing on the motion after the issuance of the writ "comports with the demands of due process."
Id. at 490.

115. Id. at 491.
116. See 392 F. Supp. at 1033-37.
117. Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 233 (1863).
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procedural safeguards they should provide to a judgment-debtor
before a postjudgment seizure of property. Under Sniadach and its

progeny it appears that courts either must provide the debtor with

meaningful notice and opportunity to be heard prior to the

deprivation118 or must reach a constitutional accommodation

whereby, when other preseizure protections are provided, the hearing
is postponed until immediately after the seizure.119 In examining a

statute, a court must inquire whether the debtor has been guaranteed
one of these alternatives.
In order to make this determination, however, a court should not

limit its inquiry to the statute itself. Rather, it must obtain additional
factual information concerning the application of the statute.

Although it is presumed that the Court's conclusion in Endicott
Johnson that all postjudgment remedies are predicated upon
meaningful notice is no longer controlling, courts should not assume

necessarily that a judgment never provides meaningful notice of
enforcement remedies. To adopt either position as an absolute would
frustrate the purpose of procedural due process. Instead, the Endicott
Johnson presumption that the judgment provides notice and an

opportunity to be heard should control only when a court determines
that the initiation of the lawsuit provided sufficient notice of all that
was to follow and the postjudgment enforcement remedies raise no

new issues. This situation often will occur when execution is upon
corporate or commercial judgment debtors, when suits were

contested, and when both parties were represented by counsel. In
such cases a court reasonably could hold the statute constitutional by
finding that it provided a meaningful opportunity to be heard.
With respect to commercial or corporate judgment debtors, a court

could employ an analysis similar to the one used by the Supreme
Court in Swarb v. Lennox120 and D.H. Overmyer Co. v. Frick Co.121 In
Swarb and D.H. Overmyer, companion cases, the Court reviewed
the constitutionality of cognovit clauses which authorized the
creditor to enter a default judgment against a commercial or

consumer debtor without notice or a hearing.122 Although the
statutory provisions in both cases basically were the same, the Court
noted a distinction in the application of the statutes to the debtors

118. See North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 608 (1975); Fuentes v.

Shevin, 407 U.S. 67, 80 (1972); Sniadach v. Family Fin. Corp., 395 U.S. 337, 342 (1969).
119. See Mitchell v. W.T. Grant Co., 416 U.S. 600, 618 (1974).
120. 405 U.S. 191 (1972).
121. 405 U.S. 174 (1972).
122. Swarb v. Lennox, 405 U.S. 191, 200-02 (1972); D.H. Overmyer Co. v. Frick Co., 405

U.S. 174, 186-88 (1972).
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who had signed consumer financing agreements in Swarb and the
corporate debtor in D.H. Overmyer. 123 In D.H. Overmyer the Court
stated that the due process rights of notice and a hearing are subject
to waiver as long as the debtor makes such a waiver voluntarily,
knowingly, and intelligently.124 The Court held the cognovit clause
constitutionally valid because it found that the D.H. Overmyer
corporation had knowingly, voluntarily, and intelligently waived its
rights, that there was no inequality of bargaining power, and that the

agreement was not a contract of adhesion.125 In Swarb, a class action,
the Court affirmed the district court's injunction against the entry of

any confessed judgment against any member of the class, which
included all Pennsylvania residents earning less than $10,000 annually
who had signed confession of judgment clauses in leases or consumer

financing transactions.126 The district court had premised its decision
on findings that the debtor had not consented to a waiver and that
the plaintiffs had a right to notice and a hearing because the

procedure, as applied to the class, "was based upon a waiver concept
without adequate understanding."127
Employing similar analysis, a court examining the procedural

sufficiency of postjudgment remedies should take notice of the
nature of the parties and the deprivation involved. Because most

commercial debtors are familiar with the legal system or retain

competent counsel, if a case involves a commercial debtor the court

should presume meaningful notice, albeit constructive, by virtue of
the lawsuit and entry of the judgment. On the other hand,
judgments taken by default, particularly in the case of consumers,
should give rise to a presumption that the debtor has not in fact been

given meaningful notice. In these cases, unless the statute provided
for notice prior to the postjudgment seizure or grants an immediate
postseizure hearing and provides other preseizure safeguards, courts

123. Swarb v. Lennox, 405 U.S. 191, 201 (1972); D.H. Overmyer Co. v. Frick Co., 405 U.S.

174, 186-88 (1972).
124. 405 U.S. at 185.
125. Id at 186-88. The Court, however, limited its holding to the facts of the case. Id at 188.
126. 405 U.S. at 201. Plaintiffs appealed, claiming that the lower court erred in granting relief

only to certain members of the proffered class and in failing to declare the Pennsylvania rules and
statutes unconstitutional on their face. Id. at 200. Because the defendants did not appeal, the
Court stated that it could not review the portions of the lower court's judgment favorable to the
plaintiffs. Id. at 201.
A study by David Caplovitz found that the vast majority of judgments by confession affected

persons who had an annual income of less than $10,000 and who had not made a knowing and
intelligent waiver. The study provided the basis for the class identification. See Swarb v. Lennox,
314 F. Supp. 1091, 1099-101 (E.D. Pa. 1970) (three-judge court).

127. 405 U.S. at 198-99; see Swarb v. Lennox, 314 F. Supp. 1091, 1100 (E.D. Pa. 1970)
(three-judge court). As in D.H. Overmyer, the Court in Swarb limited its holding to the facts of the
case. 405 U.S. at 201, quoting D.H. Overmyer v. Frick Co., 405 U.S. 174, 188 (1972).
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should hold the statute unconstitutional as applied to the individual
consumer. Furthermore, notice must be given in all cases in which the

postjudgment remedy is predicated upon facts other than liability
arising from the judgment or when additional issues are presented in

obtaining enforcement.
The analysis that a court should follow in making determinations

regarding the nature of the parties and type of deprivation is similar

to that made in prejudgment cases. If the court determines that the

judgment does not provide meaningful notice, it must examine the

statute and the facts of the case to determine whether the statute

designates a proper foundation for the issuance of the writ or order,
whether there is an impending risk of loss to the creditor, the nature

of the loss to the debtor, when the debtor will receive notice, and

whether the debtor is given an opportunity to challenge the writ

order at a meaningful time. These inquiries are similar to those made
in Mitchell and represent an attempt to balance the need for an

effective and efficient method of collection against the possible
wrongful deprivation of the debtor's property.128 To assure the

constitutionality of a postjudgment enforcement statute, as a

minimum such a statute should provide that:
1. The creditor shall allege in a sworn affidavit sufficient
facts to support the issuance of the writ or order,
including:

a) that the judgment remains unsatisfied,
b) that he made a recent demand for satisfaction,
c) that the debtor received notice of the trial,
d) that there are no relevant statutory exemptions
known to the creditor,
e) in the case of wage garnishment, that other methods

of collection have proved unsuccessful.
2. Notice shall be given to the debtor of his right to

challenge the writ at a hearing which will be held at his

request. This notice must include a description of the
defenses available against the enforcement of the writ and
must be phrased in language that a layperson can

understand. If the debtor has secured an attorney, the

attorney also must receive a copy of the notice.
3. The debtor is entitled to receive a hearing if one is

requested prior to seizure, unless protection of the property
requires an immediate seizure. Postseizure hearings are not
allowed in any case involving wage garnishment or

execution on necessities. In all other cases, if the hearing is
postjudgment, it shall be held immediately after the seizure,
but before disposition of the property.

128. See Mitchell v. W.T. Grant Co., 416 U.S. 600, 604-10 (1974).
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4. Compensatory and punitive damages may be awarded to
the debtor in the event the writ or order wrongfully is
issued and executed.
5. The proceeding shall be administered by a judge or

other person with discretionary power to grant or refuse
the writ or order.

In enacting a postjudgment enforcement scheme such as the above,
legislators should note the difficulties inherent in drafting a statute
that accommodates both the commercial and consumer interests. To

provide a legal framework that provides adequate procedural
safeguards and is also commercially feasible, the statute must fulfill
two functions: it must ensure that judgment-debtors are protected
against wrongful seizures, and it must retain the flexibility necessary
to facilitate legitimate collection efforts by judgment-creditors.
Because both the creditor and the debtor parties involved may vary
from multinational corporations to welfare recipients, and because
the property subject to execution may range from a $50,000 bank
account to a $65 weekly paycheck, the statute should provide that
the issuing officer consider these variables before making decisions

regarding the issuance of the writ. It is especially important,
therefore, that the statute be implemented by a judge or an officer of
the court who may use discretion regarding the issuance of the

postjudgment writ and the form of the notice required.129 Thus,
when a requested writ of wage garnishment is based on a default

judgment and would be an extreme burden on the debtor, but would
only subject the creditor to a slight risk if delayed, actual notice and
opportunity to be heard should precede its issuance because no

constitutional accommodation would be appropriate in this case. On
the other hand, a writ of execution on real property would issue in
the same manner as it presently does. Because the writ only legally
encumbers the debtor's property for a limited period, and provides a

viable means of preventing depletion of assets to the creditor, it may
be issued ex parte, as long as the affidavit complies with the statute
and an opportunity for a hearing is provided prior to a sale to satisfy
the judgment.130

CONCLUSION

In Fuentes the Court stated that due process requires that a

hearing "aimed at establishing the validity, or at least the probable

129. The New York replevin statute utilizes a discretionary approach similar to that suggested
in the text. See N.Y. ClV. PRAC. LAW �7102(d)(l) (McKinney Supp. 1975).

130. See In re Northwest Homes, Inc., 526 F.2d 505, 506-07 (9th Cir. 1975) (Washington
attachment statute upheld as applied to a corporate debtor because lien not a significant property
interest).
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validity, of the underlying claim against the alleged debtor" must

precede the seizure of the debtor's property.131 In applying this

standard, the Court in Mitchell stated that interim seizure by the

creditor would be allowed whenever the authorizing statute achieves a

"constitutional accommodation" that minimizes the risk of error; the

Court emphasized, however, the importance of the creditor's proving
his claim before a final deprivation.132 These same standards should

apply to postjudgment enforcement remedies, and procedural due

process should require that the creditor establish the validity, or at

least the probable validity, of his right to the property in question
before the debtor is deprived of it. Although the judgment, which
theoretically establishes the validity of the underlying claim, provides
a necessary predicate for postjudgment remedies and often will be

presumptive proof sufficient for a writ of execution or an

enforcement proceeding, it does not necessarily establish the

creditor's right to any specific property of the debtor, nor can it

always be assumed that the debtor has received notice of the action.

Because postjudgment enforcement provisions may require additional

allegations by the creditor or provide the debtor with defenses to any

seizure, the debtor arbitrarily should not be denied a hearing by virtue

of the judgment.
This is not to assert, however, that a hearing always must precede

postjudgment seizures. Such a rigid requirement would be an

expensive, and often superfluous, exercise. Rather, the court or

officer issuing postjudgment orders should employ a discretionary
approach. Under this scheme the constitutional accommodation of

Mitchell would determine whether the hearing provided the debtor

must be prior to or immediately after the deprivation. The court

should take into consideration the nature of the deprivation and the
nature of the parties prior to determining the procedural safeguards
required. The application of Sniadach and its progeny to postjudg
ment remedies, while not a panacea, is one additional step that must
be taken if we are to assure ourselves that our execution statutes, and

proceedings supplemental thereto, compel payment from the

recalcitrant, while protecting exempt assets and minimizing abuse of

the collection system.

131. 407 U.S. at 97.
132. 416 U.S. at 618. The "constitutional accommodation" of Mitchell was predicated upon

the assumption that the deprivation was temporary and that there would be a trial on the merits
and damages would be awarded if the interim seizure were improper. Id.



 



A GOVERNMENT CONTRACTOR'S RIGHT TO

ABANDON PERFORMANCE

Carl L. Vacketta* and Thomas C.Wheeler**

The authors analyze the circumstances that currently justify
a government contractor's abandonment of performance.
They find the existing rule confused and suggest a standard
based on the materiality of the Government's breach and
on the adequacy of any administrative remedy.

At common law a party to a contract may withhold performance
because of the other party's material breach,1 since it is pointless for
the nonbreaching party to continue performance when the other party
will not fulfill its contractual obligations.2 Under the standard disputes
clause required by regulation in modern government contracts, how
ever, the contractor must continue performance regardless of the
obstacles encountered.3
Followed to its extreme, this rule of government contract law could

impose a legal obligation upon a government contractor that, as a

practical matter, it never could fulfill. Occasionally, courts and
administrative boards of contract appeals have recognized the need for
some limitation on the strict rule of continued performance in

government contracts. The decisions in which exceptions were made,

?Partner, Pettit, Evers & Martin, Washington, D.C; Adjunct Professor of Law, Georgetown
University Law Center; B.S. 1962, University of Illinois; J.D. 1965, University of Illinois.

??Associate, Pettit, Evers & Martin, Washington, D.C; B.A. 1970, Gettysburg College; J.D.
1973, Georgetown University Law Center.

Although the authors have directed their article at the government contracting community,
citations do not conform to the style commonly used by these practitioners. Rather, they are

consistent with the format contained in A Uniform System of Citations so that they will be of

equal utility to students of and beginning practitioners in the government contracts field.

1. E.g., Anvil Mining Co. v. Humble, 153 U.S. 540, 552 (1894) (premature cancellation of

development contract); Internatio-Rotterdam, Inc. v. River Brand Rice Mills, Inc., 259 F.2d 137,
140 (2d Cir. 1958), cert, denied, 358 U.S. 946 (1959) (buyer's failure to give shipper required
notice); Shy v. Industrial Salvage Material Co., 264 Wis. 118, 125-26, 58 N.W.2d 452, 456 (1953)
(buyer's failure to make required payment and pick-up); RESTATEMENT OF CONTRACTS

�392 (1932); 5A A. CORBIN. CORBIN ON CONTRACTS �1105 (1964 ed.).
2. See, e.g., Rockingham County v. Luten Bridge Co., 35 F.2d 301, 308 (4th Cir. 1929)

(bridgebuilder not entitled to payment for work done after repudiation); William Cramp & Sons

Ship & Engine Bldg. Co. v. United States, 50 Ct. CI. 179, 185-86 (1915) (in face of Government's
breach shipbuilder correct in ceasing performance to avoid accumulation of damages); 6A A.

CORBIN, supra note 1, �1259, at 32 n.29.
3. See Armed Services Procurement Regulations, 32 C.F.R. �7-103.12 (1975) (contractor

must proceed diligently with performance pending resolution of dispute); Federal Procurement
Regulations, 41 C.F.R. �1-7.102-12 (1975) (same).
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however, have not formulated a clear standard and seldom has a

decision explicitly stated that a government contractor possesses a right
to abandon performance.

The Standard Disputes Clause

The common law permits one party to withhold or to abandon

performance when the other party has committed a material breach. If
the breach is not material, the innocent party may recover damages, but
may not withhold performance.4 The common law approach protects
the interests of both parties to the contract: it protects the innocent

party from wasted efforts, and it protects the breaching party from the
accumulation of further damages. In a government contract, however,
the contractor purportedly contracts away this remedy through the
standard disputes clause.5 If a clause in the contract provides an

administrative remedy for changes, interruptions, or delays in the

performance of the work, the disputes clause binds the contractor to

follow the disputes procedure.
By imposing the disputes clause, the Government has determined as a

matter of procurement policy that it is always in its best interests to
obtain timely performance. The Government has decided that it must
receive prompt and diligent performance from a contractor even when
the common law would not entitle the Government to receive such

performance because of the Government's misfeasance. In exchange for
this apparently unqualified right to obtain performance, the Govern
ment has decided that it is not interested in the mitigation of damages
fostered by application of common law principles. In return for

obtaining timely performance, the Government in effect has promised
to make the contractor whole after the contract is completed.

Courts and administrative boards in some instances have limited the

application of the disputes procedure. The disputes clause applies only
to the extent that full relief is available under some other clause of the
contract.6 Typically, but not always, such standard clauses as the

4. E.g., Walker & Co. v. Harrison, 347 Mich. 630, 635-36, 81 N.W.2d 352, 355-56 (1957)
(lessor's refusal to clean soiled sign); McCullough v. Newton, 348 S.W.2d 138, 142 (Mo. 1961)
(purchaser's entry into possession prior to closing); Cartozian & Sons v. Ostruske-Murphy, Inc., 64
Wash. 2d 1, 5-6, 390 P.2d 548, 551 (1964) (delay in laying carpet); 6A A. CORBIN , supra note 1,
�1253.

5. Armed Services Procurement Regulations, 32 C.F.R. �7-103.12 (1975) (precludes aban
donment in all fixed-price-supply contracts); Federal Procurement Regulations, 41 C.F.R.

�1-7.102-12 (1975) (same).
6. See United States v. Utah Constr. & Mining Co., 384 U.S. 394, 404 (1966) (claim of pure

breach of contract not redressable under disputes clause); Edward R. Marden Corp. v. United
States, 442 F.2d 364, 366-67 (Ct. CI. 1971) (same); Len Co. & Associates v. United States, 385
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changes clause,' the government-furnished-property clause,8 the

suspension-of-work clause,9 or the termination-for-convenience clause10

provide the full relief the contractor seeks. The standard default clause
in government supply contracts11 excuses a contractor's failure to

perform if it arises out of causes beyond the control and without the
fault or negligence of the contractor.12

Cases that have described the contractor's obligation to continue

performance in absolute, unqualified terms13 are incorrect. The

government contractor is not always obligated to continue per

formance, because instances can and do arise in which the disputes
procedure is inapplicable. A contractor who decides to abandon

performance, however, will encounter a major risk that a board or a

court ultimately will determine that the decision to stop work was not

warranted by the particular facts.

Risks of Abandoning Performance

As soon as a government contractor implements its decision to

abandon contract performance, the government contracting officer

F.2d 438, 452 (Ct. CI. 1967) (reinspection claim nonredressable under contract; disputes clause

inapplicable).
In March 1976, the Office of Federal Procurement Policy (OFPP), speaking on behalf of the

executive branch, issued its position on the Commission on Government Procurement's (COGP)
recommendations concerning government contract disputes. Recommendation G-5, accepted by
the OFPP, states that contracting agencies and their administrative forums henceforth will have the
authority to settle, pay, and decide all claims or disputes arising under or growing out of contracts
entered into by the United States. 8 GOV'T CONT. REP. % 90,131, at 95,493 (1976).

The so-called "all disputes" clause will give the administrative boards authority to decide breach
of contract cases and "contractual fairness" cases that formerly had been beyond their
jurisdiction. Notwithstanding this increased board jurisdiction, it is likely that the law concerning a

contractor's right to stop work will not change. The OFPP's discussion acknowledges that the
contractor's obligation to continue performance cannot be absolute and that the simplest
resolution may be to preserve present case law on the subject. Id. at 95,493-94. See generally
Spector, Disputes Arising in Connection with Contract Performance, 33 FED. B.J. 160 (1974)
(criticism of recommendation G-5); Disputes Clause Change Proposals Aired, 17 GOV'T
Contractor f 287 (1975) (same).

7. Armed Services Procurement Regulations, 32 C.F.R. �7-103.2 (1975); Federal Procurement
Regulations, 41 C.F.R. �1-7.102-2 (1975).

8. Armed Services Procurement Regulations, 32 C.F.R. �7-104.24 (1975); Federal Procure
ment Regulations, 41 C.F.R. �1-7.203-21 (1975).
9. Federal Procurement Regulations, 41 C.F.R. �1-7.601-4 (1975).
10. Armed Services Procurement Regulations, 32 C.F.R. �7-103.21 (1975); Federal Procure

ment Regulations, 41 C.F.R. �1-7.102-19 (1975).
11. Armed Services Procurement Regulations, 32 C.F.R. �7-103.11 (1975); Federal Procure

ment Regulations, 41 C.F.R. �1-7.102-11 (1975).
12. Armed Services Procurement Regulations, 32 C.F.R. �7-103.11(c) (1975); Federal

Procurement Regulations, 41 C.F.R. �l-8.707(c) (1975).
13. See, e.g., Stoeckert v. United States, 391 F.2d 639, 645 (Ct. CI. 1968); Steenberg Constr.

Co., 72-1 CCH Bd. Cont. App. Dec. % 9,459, at 44,038 (Dep't of Interior 1972). Although these
cases may have reached correct results, their broad statements are erroneous.
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probably will terminate the contract for default.14 Although the
Government has the initial burden of establishing the propriety of the
default termination, the burden of proof then shifts to the contractor

to excuse the default under paragraph (c) of the default clause and to

justify the abandonment of performance.15
A default termination, if upheld, can create potentially crippling

liabilities for the contractor. The contractor may be liable to pay the
Government's excess cost of reprocurement, which are the additional
costs of obtaining the contract items or services from another source.16
The contractor may be required to return any unliquidated progress

payments received from the Government under the contract.17 In order
to collect its debt against the contractor, the Government may
withhold or set off payment of funds owed to the contractor under
other government contracts.18 Finally, a default termination under one
contract may contribute to the disbarment or suspension of the

contractor, or the classification of the contractor as not responsible
enough to perform other contracts.19
A contractor should not treat these potential liabilities lightly; most

decisions have found the contractor's abandonment to be an antici

patory repudiation of the contract justifying default.20 Consequently,

14. See Armed Services Procurement Regulations, 32 C.F.R. �7-103.11(a)(ii) (1975); Federal
Procurement Regulations, 41 C.F.R. ��1-7.102-11 to -8.707(a)(ii) (1975).

15. Armed Services Procurement Regulations, 32 C.F.R. �7-103(c) (1975); Federal
Procurement Regulations, 41 C.F.R. �l-8.707(c) (1975); see G.A. Karnavas Painting Co., 76-1
CCH Bd. Cont. App. Dec. H 11,837, at 56,604 (Armed Services 1976) (Government failed to meet

initial burden); Airmotive Suppliers Corp., 72-2 CCH Bd. Cont. App. Dec. f 9,671, at 45,142
(Armed Services 1972) (contractor failed to establish by preponderance of evidence excusable

delay); Atlas Mfg. Co., 71-2 CCH Bd. Cont. App. Dec. % 9,026, at 41,929 (Armed Services 1971)
(same).

16. Armed Services Procurement Regulations, 32 C.F.R. �7-103.11(b) (1975); Federal
Procurement Regulations, 41 C.F.R. �l-8.707(b) (1975). See generally Crowell & Johnson,
Excess Reprocurement Costs, FPI BRIEFING PAPER No. 67-6 (Dec. 1967).

17. Armed Services Procurement Regulations, 32 C.F.R. �7-104.35(h) (1975).
18. Id. App. E, �E-608.
19. Id. �� 1.600-.610; Federal Procurement Regulations, 41 C.F.R. ��1-1.600 to -1.607

(1975). See generally Steadman, "Banned in Boston � and Birmingham and Boise and . . . ": Due
Process in the Debarment and Suspension ofGovernment Contractors, 27 HAST. L.J. 793 (1976).

20. See Midland Land & Improvement Co. v. United States, 270 U.S. 251, 253 (1926) (refusal
to dredge and dispose of material in bay and river); Preuss v. United States, 412 F.2d 1293,
1301-02 (Ct. CI. 1969) (abandonment because of insolvency); Stoeckert v. United States, 391
F.2d 639, 645-46 (Ct. CI. 1968) (refusal to replace floors); Sanders Associates, 75-1 CCH Bd.
Cont. App. Dec. f 11,043, at 52,576 (Armed Services 1975) (refusal to run tests); Discount Co.,
74-2 CCH Bd. Cont. App. Dec. f 10,775, at 51,235 (Dep't of Agriculture 1974) (claim for price
increase); Standard Dayton Corp., 74-1 CCH Bd. Cont. App. Dec. % 10,387, at 49,042 (Armed
Services 1974) (failure to comply with specifications); Airmotive Suppliers Corp., 72-2 CCH Bd.
Cont. App. Dec. f 9,671, at 45,142 (Armed Services 1972) (claim that performance too costly);
Martin & Turner Supply Co., 72-2 CCH Bd. Cont. App. Dec. f 9,610, at 44,936 (Armed Services
1972) (failure to perform based on knowledge of government error in specifications; motives
admired but not exculpatory); Urban Indus. Corp., 72-2 CCH Bd. Cont. App. Dec. f 9,604, at
44,894 (General Services Administration 1972) (failure to furnish bond and execute contract
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a contractor generally should follow the mandate of the disputes clause
and avoid the risks associated with abandonment.21 Even when the

contractor has encountered delays it believes are excusable, boards have
held the contractor's subsequent refusal to continue performance a

separate basis for default.22
For abandonment to be a viable alternative, the contractor must

determine in advance the chances that its abandonment of performance
will be upheld. This determination must result from a thorough
understanding of the contractor's rights and liabilities under the

contract, an objective analysis of the contractor's performance up to

the date of abandonment, and a knowledge of the government actions
that generally have been held to constitute a material breach of the
contract. The contractor ultimately must determine that the Govern
ment alone is at fault for the performance problems and that the

disputes procedure is nullified as a result of the failure of any clause in
the contract to compensate the contractor fully for the damages
incurred. Only if these criteria are met should the contractor seriously
consider abandonment of performance as a legitimate means of

minimizing the impact of the Government's material breach.

document); Protective Coatings Co., 72-1 CCH Bd. Cont. App. Dec. H 9,431, at 43,799 (Corps of
Engineers 1972) (abandonment because of government failure to grant use of facilities); Charts
Bainbridge, Inc., 72-1 CCH Bd. Cont. App. Dec. H 9,351, at 43,411 (Armed Services 1972)
(dispute over specifications); LTD Indus. Corp., 72-1 CCH Bd. Cont. App. Dec. % 9,332, at

43,283-84 (Armed Services 1972) (same).
21. Notwithstanding the risks involved, two major shipbuilding firms recently have decided as a

matter of business judgment that the risks must be taken. In United States v. Newport News
Shipbuilding & Dry-dock Co., the contractor had abandoned performance of its contract on the

theory that an option provision for long-lead items under the contract was unenforceable. Civil

No. 75-88-N.N. (E.D. Va., filed Aug. 26, 1975). In the court action, the Government sought to
force the contractor back to work by means of an injunction. Although the court to date has not

ordered the contractor back to work, the contractor agreed to continue performance as part of a

voluntary stipulation between the parties to conduct settlement negotiations in good faith.

Proceedings in that action are still pending.
In another case, United States v. Litton Systems, Inc. , the contractor had put the Government

on notice of its intent to abandon performance on August 1, 1976 as a result of the Government's

alleged breaches of contract under a multiyear shipbuilding contract. Civil No. 5-76-187(c) (S.D.
Miss. Aug. 3, 1976). The contractor simultaneously had filed suit for declaratory relief in another
district court and had prepared termination notices for many of its key employees. In the

Mississippi action, the Government sought to compel the contractor's continued performance on

the basis that it was vital to the national defense. In an order entered August 3, 1976, the district
court granted the Government an injunction for a 9-month period, provided that the Government
reimburse the contractor its actual costs of performance during that time period. Such payment by
the Government was without prejudice to its right to recoupment after a full determination on the
merits.

22. See Electronic Indus., Inc., 67-2 CCH Bd. Cont. App. Dec. H 6,433, at 29,831 (Armed
Services 1967) (ambiguous government telegram caused initial stoppage; later refusal to continue
unjustified); D.H. Dave & Gerben Contracting Co., 1962 CCH Bd. Cont. App. Dec. f 3,493, at
17,839 (Armed Services) (excessive rainfall caused initial stoppage; later refusal to continue
unjustified); cf. Kennard d/b/a/ Rainier Pallet Factory, 57-2 CCH Bd. Cont. App. Dec. % 1,428, at
4,739 (Armed Services 1957) (claims of defective equipment valid; abandonment unjustified).
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Circumstances Permitting the Contractor's
Abandonment of Performance

The cases in which certain government acts or failures to act

historically have been held to justify the contractor's abandonment of

performance fall into three categories: (1) the Government's failure to

make payments or its unreasonable delay in making payments under
the contract, (2) the Government's furnishing of defective specifi
cations or its failure to respond to critical specifications problems, and
(3) the Government's failure to make the site of performance available
or its active interference with the contractor's performance.

FAILURE TO MAKE PAYMENTS OR UNREASONABLE
DELAY IN MAKING PAYMENTS

Failure to make payments. Government contracts frequently
contain progress-payment provisions under which the Government

agrees to make periodic payments to the contractor during the

performance of the contract.23 Cases dating from 1892 have held that
the Government's failure to make payments under such a contract

justifies a contractor's subsequent abandonment of performance.24 The
Government's failure is considered a material breach justifying the
contractor's action.25 No standard contract clause provides a remedy
for the Government's nonpayment of funds due and owing under the

contract, and accordingly the disputes procedure does not apply.
When the Government fails to make payments due under the

contract, the contractor does not have the burden of showing resulting
incapacity to perform.26 Similarly, the Armed Services Board of

23. See Armed Services Procurement Regulations, 32 C.F.R. �7-104.35 (1975); Federal

Procurement Regulations, 41 C.F.R. ��1-30.510 to .510-1 (1975).
The Government's obligation to make payments under the contract may change during the

course of performance. The standard progress-payments clause provides that the Government may
reduce or suspend payments in certain instances. Armed Services Procurement Regulations, 32
C.F.R. �7-104.35(c) (1975); see id. App. E, �E-524. If the Government properly reduces or

suspends progress payments as a result of defects in the contractor's performance, the contractor
could not justifiably abandon performance. Id. �7-104.35(c) & App. E, �E-524 (failure to make

progress, delinquent payment of bills, failure to acquire materials).
24. Brooklyn & Queens Screen Mfg. Co. v. United States, 97 Ct. CI. 532, 542 (1942);Whitbeck

v. United States, 77 Ct. CI. 309, 334-35, cert, denied, 290 U.S. 671 (1933); Pigeon v. United

States, 27 Ct. CI. 167, 176 (1892); Contract Maintenance, Inc., 75-1 CCH Bd. Cont. App. Dec.
H 11,207, at 53,367 (Armed Services 1975); Pilcher, Livingston & Wallace, Inc., 70-1 CCH Bd.

Cont. App. Dec. 11 8,331, at 38,735 (Armed Services 1970); Robert O. Redding, 69-2 CCH Bd.
Cont. App. Dec. H 7,888, at 36,696 (Dep't of Agriculture 1969); R.H.J. Corp., 66-1 CCH Bd.
Cont. App. Dec. H 5,625, at 26,276-79 (Armed Services 1966); Valley Contractors, 1964 CCH Bd.
Cont. App. Dec. 11 4,071, at 19,946 (Armed Services).

25. Northern Helex Co. v. United States, 455 F.2d 546, 550 (Ct. CI. 1972).
26. See Suburban Contracting Co. v. United States, 76 Ct. CI. 533 (1932); R.H.J. Corp., 66-1

CCH Bd. Cont. App. Dec. H 5,361, at 25,153 (Armed Services 1966).
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Contract Appeals (ASBCA) has held that the contractor is not required
to establish that it could have performed the contract absent the

Government's default.27 To justify its abandonment, the contractor

need show only a contractual right to receive payment from the

Government and a failure or refusal by the Government to make such

payment.28
In Whitbeck v. United States,29 which involved a contract for the

design, construction, and delivery of experimental aircraft, the Court of
Claims held that because the progress payments clause required
biweekly payments based on the percentage of the contract completed,
the Government materially had breached the contract by failing to

pay more than 37 percent of the contract price when the contractor had

completed 42 percent of the work.30 In Whitbeck the court apparently
was persuaded that the Government's 5 percent lag in making payments
had caused the contractor to shut down its plant.31 Although not

essential to its cause of action, the contractor's showing of its inability
to continue performance as a result of the Government's action

undoubtedly impressed the court with the materiality of the Govern
ment's breach. In such circumstances, the contractor should put the
Government on notice of its obligation to pay and of the impact the
Government's failure to pay will have on the contractor's ability to

continue performance. The facts in Whitbeck indicate that the
contractor did give such notice prior to abandoning performance.32
In Robert O. Redding33 the contractor was obligated to perform

certain grounds-keeping services at a national forest in Florida.34 In the
first month of performance, the contracting officer thought that some

27. R.H.J. Corp., 66-1 CCH Bd. Cont. App. Dec. f 5,625, at 26,279 (Armed Services 1966)
(government default not excused by contractor's dilatory performance); see Paint & Pack Corp.,
ASBCA No. 1,341, at 3, 7 (Oct. 30, 1953). But cf. Whitbeck v. United States, 77 Ct. CI. 309, 336.
cert, denied, 290 U.S. 671 (1933) (consideration of contractor's ability to perform absent breach).
28. One authority has suggested that when a genuine dispute exists over whether the

Government is required to make a payment, for example when the parties disagree whether the
contractor's work has been performed properly, the parties' disagreement might be governed by
the disputes procedure. If so, the contractor may not abandon performance. R.H.J. Corp.. 66-1
CCH Bd. Cont. App. Dec. % 5,625, at 26,282 (Armed Services 1966) (Spector, dissenting). Contra.
Northern Helex Co. v. United States, 455 F.2d 546, 550 (Ct. CI. 1972). If there is doubt

concerning the Government's obligation to pay, the contractor strengthens his case by showing a

government acknowledgment of its obligation and a subsequent refusal to make payments.
29. 77 Ct. CI. 309, cert, denied, 290 U.S. 671 (1933).
30. Id. at 317-19, 334. Similarly, in Valley Contractors, involving a custodial services contract

calling for monthly payments by the Government, an administrative board held that even though
the contractor had performed only 51 percent of the required work in a particular month, the
Government's failure to pay for that 51 percent justified the contractor's discontinuance of

performance. 1964 CCH Bd. Cont. App. Dec. % 4,071, at 19,945 (Armed Services).
31. See 77 Ct. CI. at 317-19.
32. See id. at 319.
33. 69-2 CCH Bd. Cont. App. Dec. % 7,888 (Dep't of Agriculture 1969).
34. Id. at 36,694.
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of the work required by the contract was not being performed, and the
Government withheld any payment until the work met the specifica
tions.35 Immediately after the Government's refusal to pay, the
contractor notified the Government that it was ceasing performance.
The Government terminated the contract for default and attempted to
assess excess costs of reprocurement.36 The Agriculture Board of
Contract Appeals held that, although the contractor's work for the first
month was less than satisfactory, the Government still was obligated to
pay for the portion of the work completed and accepted.37 The
Government's failure to do so justified the contractor's abandonment
of performance.38 Accordingly, the Government could sustain neither
the default termination nor the excess costs assessment.39

Unreasonable Delay in Making Payments. Generally, the
Government is entitled to a reasonable time to process and deliver

progress payments to the contractor. The reasonableness of the time
allowed is a question of fact that must be decided on a case-by-case
basis. The determination of the reasonableness of the time for payment
may rest upon a variety of factors: the reasons for the Government's
delay,40 the amount of the payment in relation to the contract price,41
the contractor's immediate need for the payment,42 and the time
within which prior payments under the contract had been made.43
When the contract provides for progress payments on a monthly basis,
the Government's delay of 1 month or more in making payments for
acceptable work usually will be held to be unreasonable.44

35. Id. at 36,695-96.
36. Id. at 36,696.
37. Id. at 36,696-97.
38. Id. at 36,696.
39. Id. at 36,697.
40. See Overstreet v. United States, 55 Ct. CI. 154, 166, 172-73 (1920) (commandant's absence

did not make delay in payment reasonable); Lea County Constr. Co., 67-1 CCH Bd. Cont. App.
Dec. f 6,243, at 28,914 (Armed Services 1967) (delay in payment because of confusion over

amount due unreasonable); United States Servs. Corp., 1963 CCH Bd. Cont. App. Dec. 11 3,703, at
18,508 (Armed Services) (delay in payment because government clerk lacked proper forms

unreasonable).
41. Cf. West Coast Lumber Corp., ASBCA No. 1131 et ai, at 2-5 (June 29, 1953)

(Government's withholding of $96,500 on 12 contracts worth $107,000 unreasonable).
42. See, e.g., Lea County Constr. Co., 67-1 CCH Bd. Cont. App. Dec. 1 6,243, at 28,914

(Armed Services 1967) (money needed to pay subcontractors); F.D. Rich Co., 1963 CCH Bd.
Cont. App. Dec. 1j 3,710, at 18,538 (Armed Services) (contractor failed to show need for
payments); West Coast Lumber Corp., ASBCA No. 1131 et ai, at 4-5 (June 29, 1953) (money
withheld needed to finance further performance).
43. See Overstreet v. United States, 55 Ct. CI. 154, 171-73 (1920) (where average payment

made within 8 days, 1 month's delay unreasonable); United States Servs. Corp., 1963 CCH Bd.
Cont. App. Dec. % 3,703, at 18,508 (Armed Services) (where average payment made within
10-15 days, 1 month's delay unreasonable).
44. See Northern Helex Co. v. United States, 455 F.2d 546, 550 (Ct. CI. 1972) (delay of over 1

year); Overstreet v. United States, 55 Ct. CI. 154, 173 (1920) (8 days' delay held reasonable; delay
from May to July held material breach).
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An unreasonable delay may be insufficient by itself to entitle the

contractor to abandon performance. Some cases have held that to

justify an abandonment, the contractor must show that the delay
caused a financial incapacity to perform.45 In F.D. Rich Co.46 the
Government averaged 26 days between the date of receipt of the claim
and the date of the payment to the contractor over the entire period of

contract performance.47 The Board refused to consider the reasonable
ness or unreasonableness of this delay, because the contractor failed to

present any evidence that the delay affected its operations.48
A more recent case indicates that the contractor may be relieved of

the burden of establishing financial incapacity.49 A related case has held
that once the unreasonableness of the delay in payments is established,
the same principles apply as if the Government had failed totally to

make payments.50 These cases represent the better rule. Once it is
determined that the Government has delayed payments for an

unreasonable time, the contractor's capacity or incapacity to continue

performance is irrelevant. The Government's breach is material in
either instance, and when the contract provides no administrative

remedy, the right to stop work is justified. In cases of doubt, the
prudent contractor will establish that the Government's unreasonable

delay adversely affected its capacity to perform.

IMPOSSIBILITY OF PERFORMANCE CAUSED BY GOVERNMENT

Occasionally, the performance of the work under a government
contract proves much more difficult than the contractor initially
anticipated. The contract may be impossible to perform within the time

specified, or it may be so difficult to perform that continued
performance would amount to commercial senselessness.51

45. Harold E. Sutton, 1963 CCH Bd. Cont. App. Dec. H 3,782, at 18,855 (Armed Services);
F.D. Rich Co., 1963 CCH Bd. Cont. App. Dec. H 3,710, at 18,538 (Armed Services); see West
Coast Lumber Corp., ASBCA No. 1131 et ai, at 8, 10-11, 13-14 (June 29, 1953) (contractor
financially incapacitated; abandonment justified); Mifflinburg Body Works, Inc., ASBCA No. 723,
at 6 (June 15, 1951) (same).
46. 1963 CCH Bd. Cont. App. Dec. 1 3,710 (Armed Services).
47. Id. at 18,538.
48. Id. Similarly, in Harold E. Sutton the Government's failure to pay valid claims was held not

to excuse the contractor's default, because the contractor did not show that the failure to pay
made it financially impossible to continue performance. 1963 CCH Bd. Cont. App. Dec. ^ 3,782,
at 18,855 (Armed Services).
49. See R.H.J. Corp., 66-1 CCH Bd. Cont. App. Dec. H 5,625, at 26,277-79 (Armed Services

1966); cf. Lea County Constr. Co., 67-1 CCH Bd. Cont. App. Dec. f 6,243, at 27,913-15 (Armed
Services 1967) (no financial incapacity of contractor, but delay in payments led to contractor's
suit by subcontractor).

50. United States Servs. Corp., 1963 CCH Bd. Cont. App. Dec. f 3,703, at 18,508-09 (Armed
Services) (1-month delay in payment tantamount to total failure).

51. See generally Pettit, Impossibility of Performance/Edition II, FPI BRIEFING PAPER No.
66-5199 (Oct. 1966).
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If performance is impossible and this impossibility results from

actions or inactions of the Government, or the contract is one in which
the Government has assumed the risk of impossibility, the contractor

may abandon performance because no government contractor is

obligated to continue in a fruitless effort to perform an impossible
task.52 The landmark decision is United States v. Spearin,53 in which
the contractor was responsible for constructing a dry-dock and sewer in

accordance with plans furnished by the Government.54 The plans
specified the location of the sewer and dimensions and materials to be
used on the project.55 After completion of construction^ a combination
of heavy rains, blockage from a dam, and poor drainage caused the new

sewer to burst and the dry-dock to flood.56 The contractor refused to

continue performance unless the Government assumed responsibility
for the damage and for avoiding future breaks; the Government refused,
and the contractor suspended performance.57 Justice Brandeis, speaking
for the Court, said:

[T]he insertion of the articles prescribing the character,
dimensions, and location of the sewer imported a warranty
that, if the specifications were complied with, the sewer

would be adequate. This implied warranty is not overcome

by the general clauses requiring the contractor to examine
the site, to check up the plans, and to assume responsibility
for the work until completion and acceptance.58

52. See Lake Serv. Corp., 1964 CCH Bd. Cont. App. Dec. f 4,265, at 20,630 (Armed Services)
(contractor not obligated to maintain poorly functioning closed circuit television system); Gordon
Associates, Inc., 60-2 CCH Bd. Cont. App. Dec. 11 2,723, at 13,809-11 (Armed Services 1960)
(contractor not obligated to complete work because government provision of materials and

information inadequate).
The case law on abandonment based on impossibility is poorly defined, perhaps because the

parties often treat performance difficulties caused by government actions or inactions as

constructive changes under the contract's changes clause, or as suspensions of work under the

standard suspension-of-work clause. See Warrior Constructors, Inc., 71-1 CCH Bd. Cont. App. Dec.

U 8,915, at 41,424 (Corps of Engineers 1971) (Government constructively ordered suspension of
work; contractor compensated for resulting increased cost); Armed Services Procurement

Regulations, 32 C.F.R. �7-103.2 (1975) (Government may make reasonable changes in contract as

long as it compensates for additional costs); Federal Procurement Regulations, 41 C.F.R.

�1-7.102-2 (1975) (same); Armed Services Procurement Regulations, 32 C.F.R. �7-602.46 (1975)
(Government may order reasonable suspension or delay of work as long as it compensates for
additional costs); Federal Procurement Regulations, 41 C.F.R. �1-7.602-32 (May 1976) (same). If
full relief is available to the contractor under either clause, the dispute procedure applies, and the

contractor may not abandon performance.
53. 248 U.S. 132 (1918).
54. Id. at 133.
55. Id. at 133-34.
56. Id. at 134.
57. Id. at 135.
58. Id. at 137.
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Administrative boards have held a contractor justified in abandoning
performance under a contract impossible to perform.59 For example, in
Remm Co.60 a contract to fabricate valve assemblies did not specify the

degree to which a particular component had to be "straight."61 After

the assemblies were completed, the contracting officer discovered that

several of the components in question were binding, and he directed the

contractor to improve their straightness. The contractor requested the

contracting officer to clarify the degree of straightness that the

Government desired, and the contracting officer responded by insisting
that the contractor continue working to improve the straightness,
saying that he would inform the contractor when he was satisfied with
the work.62 In the face of the Government's intractibility, the
contractor abandoned performance; shortly thereafter, the Government
terminated the contract for default.63 The Armed Services Board of

Contract Appeals held the contractor's request for clarification rea

sonable, finding that the contractor was not required to proceed until it
received a satisfactory response; to require otherwise would lead to a

waste of resources.64 Although the contract probably was not impos
sible to perform at the outset, it became so as a result of the
Government's refusal to furnish necessary information.65
The ASBCA reached a contrary result in a similar case, Suffolk

Environmental Magnetics, Inc.66 The contractor had failed to inform
the Government of its performance problems, had determined on its
own that the contract was impossible to perform, and had abandoned

performance.67 The Board held that the Government's default termina
tion was proper because the Government was deprived of the
opportunity to consider waiving the impossible requirement.68 The
contractor's failure to seek a waiver of the impossible requirement
meant that the discontinuance of performance was not beyond its
control.69

59. See, e.g., Industrial-Denver Co., 70-1 CCH Bd. Cont. App. Dec. D 8,118, at 37,701-03
(Armed Services 1970) (ambiguous specifications); Lake Serv. Corp., 1964 CCH Bd. Cont. App.
Dec. f 4,265, at 20,630 (Armed Services); E. L. Cournand & Co., 60-2 CCH Bd. Cont. App. Dec.
11 2,840, at 14,770 (Armed Services 1960) (intrinsic design defect); Gordon Associates, 60-2 CCH
Bd. Cont. App. Dec. H 2,723, at 13,807-10 (Armed Services 1960).
60. 74-2 CCH Bd. Cont. App. Dec. % 10,876 (Armed Services 1974).
61. Id. at 51,765.
62. Id. at 51,765-66.
63. Id. at 51,766.
64. Id. at 51,767.
65. Accord, Avco Corp., 76-1 CCH Bd. Cont. App. Dec. 1 11,736, at 11,961, 11,987-89

(NASA 1976).
66. 74-2 CCH Bd. Cont. App. Dec. H 10,771 (Armed Services 1974).
67. Id. at 51,215-16.
68. Id. at 51,217.
69. Id.
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AAR Corp.10 provides another example of a contractor's justifiable
abandonment of performance. Under a contract for the delivery of

aircraft navigational equipment, the Government delayed for an

unreasonable length of time in deciding whether the contractor's use of
certain plastic transistors met the contract requirements.71 Ultimately,
the Government determined that the contractor had not met specifica
tions, necessitating redesign of the unit.72 The Government, however,
refused to grant the contractor an extension of time, even though
performance within the time specified had become impossible.73 In

upholding the contractor's abandonment of performance, the ASBCA
ruled that because the Government's actions rendered delivery on the
date specified impossible, the contractor was not under a legal
obligation to continue.74

Certain guidelines do exist for contractors to follow in determining
whether to abandon a contract impossible to perform. First, the
contractor can best justify its abandonment if the contract is impossible
to perform within the time specified. Although the rationale of
abandonment would seem to apply also when performance is imprac
ticable or commercially senseless, apparently no case ever has upheld an

abandonment under such circumstances. Remm may provide some

authority for this proposition, but the evidence there failed to show
that the contractor could have produced an acceptable product if he
had received the necessary clarification. Secondly, the contractor will

improve his position if he can show that some conscious government
act or failure to act brought about the impossibility of performance.
With the exception of Spectrin, all of the cases justifying abandonment
have contained this element. Thirdly, the contractor must put the
Government on notice of the impossibility prior to abandoning
performance, thereby giving the Government the opportunity to grant a
waiver of the impossible requirement.
Which party is responsible for the impossibility may determine the

right to abandonment. The parties usually begin the contract with the
full expectation that the contractor will complete performance within
the time specified; inability to perform as anticipated comes as a

genuine surprise to both parties. Under these circumstances, the third

element, notice, is critical. If the contractor notifies the Government of
the problems encountered and the Government refuses to waive or

70. 74-1 CCH Bd. Cont. App. Dec. 10,602 (Armed Services 1974).
71. Id. at 50,263.
72. Id.
73. Id. at 50,264.
74. Id. at 50,269; accord, Stamell Constr. Co., 74-2 CCH Bd. Cont. App. Dec. * 10,887, at

51.804-05 (Coast Guard 1974) (government addition of unattainable specifications).
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adjust the troublesome specification, the parties are taken out of their

positions of equal surprise. The Government's failure to cure the

difficulty may turn an initial case of mutual mistake into one in which
the Government is at fault. If this occurs, the contractor's abandon

ment of performance should be sustained.

PREVENTION OF PERFORMANCE BY GOVERNMENT

Closely allied to the theory of abandonment of performance in

impossibility cases is the theory that the contractor may abandon the

contract if the Government prevents or materially hinders the con

tractor's performance. Although these two theories overlap to a certain

degree, impossibility generally applies to specification or performance
problems in a supply context, while prevention and hindrance generally
apply in a construction context.

In the leading prevention case, George Leary Construction Co. v.

United States,� a contract to perform dredging and filling operations at

the Hampton Roads, Virginia, Naval Base required the contractor to

complete a certain portion of the work within 60 days after the date of
contract award.76 Because the Government continued to use the work
area for storage purposes, the contractor could not gain access to the
site and so made no attempt to perform the work.77 Approximately 18
months after the date of the contract, the Government notified the
contractor that the dredging and filling now had become urgent.78 The

Government, however, refused to authorize increased payments to the
contractor to compensate for the increased costs caused by the delay,
although the contract provided for such payments.79 The Government
ordered the work performed by another contractor at an increased

price and billed the original contractor for the difference.80 The court,
noting that the contract called for the area to be filled within 60 days
and that the Government had not even suggested to the contractor that
the area be filled until almost 18 months later, held the default
termination improper, disallowing the Government's claim for excess

reprocurement costs.81 The court reasoned that if the Government

prevents a contractor from doing what it agreed to do, the Government

75. 63 Ct. CI. 206 (1927).
76. Id. at 207.
77. Id. at 210.
78. Id.
79. Id. at 211-12.
80. Id. at 212.
81. Id. at 224-25.
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cannot insist upon performance; the contractor has the option of

performing or abandoning the contract.82
The prevention of performance doctrine and the impossibility of

performance cases rest upon the same principles. In either instance, the
contractor may abandon performance if government action or inaction

prevents performance. A closely related line of cases holds that the

Government, like any other contracting party,83 has an implied duty
not to hinder or interfere with the contractor's performance.84 Whether
the contractor is entitled to abandon performance in such an instance

largely depends on whether the contract provides an administrative

remedy for the damages caused by the Government's hindrance, delay,
or prevention. In recent years, the Government has attempted to

provide administrative remedies for such occurrences by modifying the

suspension-of-work clause to include constructive suspensions,85 and by
adopting a new clause, the government-delay-of-work clause,86 for use

in all fixed-price-supply contracts for noncommercial items.
The Government still awards some contracts that do not provide an

administrative remedy for its prevention or hindrance of performance.
Moreover, the provision of an administrative remedy does not make the
contractor's obligation to continue performance absolute. Even though
the contractor under the disputes clause has a legal obligation to con

tinue performance, there may be instances when the Government's
action or inaction would cause such severe and uncontemplated
damages that a contractor would be relieved of his obligation to

continue performance.

OTHER CIRCUMSTANCES THAT SHOULD PERMIT

ABANDONMENT OF PERFORMANCE

Some courts and administrative boards recognize other circumstances
that could meet the test for abandonment. The most obvious example
concerns the standard government contract changes clause, which gives
the Government the right to alter the requirements of the work called

82. Id. at 225-26.
83. See, e.g., Patterson v. Meyerhofer, 204 N.Y. 96, 100, 97 N.E. 472, 473 (1912) (common

law prevention doctrine; implied duty of buyer under real estate contract not to interfere with
seller's procurement of land).

84. See, e.g., Gardner Displays Co. v. United States, 346 F.2d 585, 588 (Ct. CI. 1965)
(government obligation for timely inspection and tests); Volentine & Littleton v. United States,
169 F. Supp. 263, 264-65 (Ct. CI. 1959) (same); Dale Constr. Co. v. United States, 168 Ct. CI.

692, 700 (1964) (implied duty to keep work area clear).
85. See Armed Services Procurement Regulations, 32 C.F.R. �7-602.46 (1975) (construction

and architect-engineer contracts); Federal Procurement Regulations, 41 C.F.R. �1-7.602-32
(1976).

86. See Armed Services Procurement Regulations, 32 C.F.R. �7-104.77(f) (1975).
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for under the contract, provided that it pays the contractor for the

increased costs of performing such work.87 Notwithstanding this

contract provision, the Court of Claims has recognized a limitation on

the Government's right to issue such changes. The court has stated that
when the change, whether formal or constructive, amounts to a drastic
modification beyond the scope of the contract, the Government will be
deemed to have breached the contract, and the standard changes clause
will be inapplicable.88

Even though such a cardinal change has long been held to constitute a

breach of contract by the Government, no case has expressly held that
this type of breach would justify an abandonment. Yet, the impact of
the Government's actions in making a cardinal change does not differ
from the impact of a failure to make payments or to make the work
site available; in any of these instances, the contract becomes

exceedingly difficult to perform and drastically different from that

originally contemplated by the parties.
Other circumstances may justify a contractor's abandonment of

performance, although the Court of Claims has refused to recognize
these justifications. The contractor justifiably could abandon per
formance when the Government causes substantial delays in the start of

performance and the contract does not provide a remedy,89 when the
Government delays for an unreasonable period of time in rejecting
delivered goods,90 or when a government inspector exercises unau

thorized control over contract performance.91 Whenever the Govern
ment commits a material breach of the contract by taking any action

87. See id. �103.2; Federal Procurement Regulations, 41 C.F.R. �1-7.102-2 (1975).
88. Compare Luria Bros. v. United States, 369 F.2d 701, 707 (Ct. CI. 1966) (drastic alteration

of specifications is cardinal change) and Saddler v. United States, 287 F.2d 411, 414 (Ct. CI. 1961)
(100 percent increase in amount of earth to be moved cardinal change) and General Contracting &
Constr. Co. v. United States, 84 Ct. CI. 570, 579 (1937) (elimination of building from contract to
construct several is cardinal change) with Keco Indus., Inc. v. United States, 364 F.2d 838, 848
(Ct. CI. 1966), cert, denied, 386 U.S. 958 (1967) (change in order from gas to electric refrigerating
units not cardinal change) and Wunderlich Contracting Co. v. United States, 351 F.2d 956, 965
(Ct. CI. 1965) (numerous alterations of specifications not cardinal change) and J.D. Hedin Constr.
Co. v. United States, 347 F.2d 235, 257-58 (Ct. CI. 1965) (same). The reported decisions do not
establish a clear distinction between changes that properly come within the changes clause and
cardinal changes that constitute breaches of contract. Although there is no exact formula, the
magnitude and quality of the changes ordered and their cumulative effect upon the project as a

whole are considerations in determining whether a change is cardinal. Wunderlich Contracting Co.
v. United States, supra at 966; see Tufano Contracting Co. v. United States, 356 F.2d 535, 541
(Ct. CI. 1966) (decision whether Government's insistence upon installation of certain construction
material not clearly required by specifications is a cardinal change deferred until contractor shows
effects of change).
89. See Dale Constr. Co. v. United States, 168 Ct. CI. 692, 700 (1964) (delay in clearing work

area).
90. See Cudahy Packing Co. v. United States, 75 F. Supp. 239, 244 (Ct. CI. 1948) (delay in

rejection of rotten eggs).
91. See Roberts v. United States, 357 F.2d 938, 941-42 (Ct. CI. 1966) (inspector required

unnecessary labor by contractor; contractor failed to prove amount of damages).
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that is not authorized or remedied by a contract clause, the contractor

rightfully may abandon performance of the contract. Most courts and
administrative boards implicitly have applied this general rule in the
past; they expressly should apply it in the future.

ATest for Determining Whether the
CONTRACTOR'S ABANDONMENT IS JUSTIFIED

Few court or administrative board decisions have enunciated a

satisfactory general rule for determining when they will sustain a

contractor's abandonment of performance. Some cases have stated
incorrectly that a government contractor's obligation to continue
performance is absolute; others have created exceptions to the general
rule, but rarely have stated the criteria for such exceptions explicitly. A
general test for determining when the contractor's abandonment of
performance is justified should require consideration of the following
factors:

1. Whether the Government acted, or neglected to act, in
such a way that it substantially has failed to meet its
contractual obligations.

2. Whether there is an administrative remedy provided by the
contract that offers the contractor full and adequate relief
and that obligates the contractor to follow the disputes
procedure when seeking satisfaction.

3. If there is a contract clause that purports to grant a

remedy for a general category of government action or

inaction, whether the particular action or inaction com

plained of is so severe and so far beyond the intent of the
parties that it renders performance of the contract
impossible within the time specified.

At common law the first factor, one contracting party's material

breach, alone would justify the nonbreaching party's abandonment of
performance.92 In government contracts, however, the disputes clause
provides a means for resolving differences between the parties and
necessitates consideration of the two additional factors. Because a

government contract provides an administrative remedy for any one of
a number of potential government actions or inactions, factual
occurrences that may constitute a material breach at common law often
do not constitute a breach under a government contract. The contract
gives the Government the right to take such action, provided that it
pays the contractor for any additional costs. If no administrative

92. Restatement of Contracts �314(1932).
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remedy exists for the particular act, the Government materially will
have breached the contract, the procedures outlined in the disputes
clause will be inapplicable, and the contractor will be justified in

abandoning performance in order to minimize the impact of the

Government's breach.

Waiver of Government Contractor's
Right to Abandon Performance

Under common law principles, one party to a contract may waive a

material breach by the other party and continue performance; if
performance continues with no conditions attached, the aggrieved party
has made an election and thus has waived the breach.93 The common

law rule also permits the innocent party to continue performance on

the condition that his right subsequently to assert the breach is

preserved, but only if the breaching party assents to the continuance.94
The Uniform Commercial Code (UCC) has modified the common law
rule by eliminating the requirement that the breaching party assent to
the aggrieved party's continued performance.95 Moreover, under con
tracts for the sale of goods, sections 2-703 and 2-704 of the UCC
permit the seller to complete the manufacture of unfinished goods
when, in the exercise of reasonable commercial judgment, such action
would serve to minimize the loss attributable to the buyer's breach.96
The Court of Claims occasionally has applied these and other UCC
provisions to government contracts.97
In Northern Helex Co. v. United States9* the Government breached

the contract by discontinuing all payments to the contractor, but the
contractor continued performance to avoid costly waste of a natural
resource.99 Upon breach the contractor notified the Government in

93. Drinc-O-Matic, Inc. v. Frank, 141 F.2d 179, 179-80 (2d Cir. 1944) (seller's failure to object
to credit arrangements made through bank other than one specified under contract was waiver); 5
S. WlLLISTON, CONTRACTS �688 (W. Jaeger ed. 1962).
94. Pasquel v. Owen, 186 F.2d 263, 271 (8th Cir. 1950) (dictum).
95. Uniform Commercial Code �1-207 (1972 Official Text). Section 1-207 states that:
A party who with explicit reservation of rights performs or promises performance or

assents to performance in a manner demanded or offered by the party does not thereby
prejudice the rights reserved. Such words as "without prejudice," "under protest" or the
like are sufficient.

Id.
96. Id. �� 2-703(c), -704(2).
97. See, e.g., Northern Helex Co. v. United States, 524 F.2d 707, 718, 720 (Ct. CI. 1975), cerf.

denied, 45 U.S.L.W. 3240 (U.S. Oct. 4, 1976) (sections 2-704(2), 2-709(l)(b) and UCC
commentators); Northern Helex Co. v. United States, 455 F.2d 546, 553 (Ct. CI. 1972) (sections
1-207, 2-703, 2-704); Everett Plywood & Door Corp. v. United States, 419 F.2d 425, 429-30 (Ct.
CI. 1969) (sections 2-105, 2-107, 2-313 applied to determine whether warranty extended).

98. 455 F.2d 546 (Ct. CI. 1972).
99. Id. at 549.
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writing that its continuance of performance was not a waiver of its

rights.100 Later, after the contractor had filed suit for breach of

contract, the Government sent Northern Helex a check for the total
amount then due under the contract; thereafter, Northern Helex
amended its court action to reflect the payment as a reduction of

damages, but did not withdraw the suit.101 At trial, the Government
asserted that Northern Helex had waived its right to damages by
continuing performance after the breach and by cashing the Govern
ment's check. The Court of Claims rejected both of these arguments
and held that the contractor had not waived any of its rights.102 In so

holding, the court applied the UCC, finding that the contractor had
done nothing to indicate that it was not reserving its rights and
remedies.103
Two administrative boards have held that the Government's material

breach of contract is always a defense to the Government's attempted
termination for default, even when the contractor has elected to

continue performance after the breach. In Pilcher, Livingston &
Wallace104 the Government failed to make progress payments under a

construction contract, even though it was aware that the prime
contractor was having difficulties in making payments to subcon
tractors.105 The Government had breached the contract by its failure to

pay, but the contractor elected to continue performance. In holding the
Government's subsequent default termination improper, the ASBCA
stated that a contractor need not continue performance if the
Government fails to pay it; if the contractor elects to continue

performance, the Government's nonpayment is a valid defense against a
subsequent default termination.106 In Robert O. Redding101 the
Government failed to make progress payments for work accepted under
the contract and subsequently issued a notice requiring the contractor

to cure performance defects under the threat of a default termina
tion.108 In overruling the default, the Agriculture Board of Contract

Appeals held that the Government could not require the contractor to

100. Id. at 552.
101. Id. at 549.
102. Id. at 554-55.
103. Id. at 555. See also Control Data Corp. v. Washington Metropolitan Area Transit Auth.,

Civil No. 75-0753, at 8-9 (D.D.C. May 3, 1976) (by analogy to federal government contract cases,
defendant's attempt at default termination ineffective because plaintiff first filed suit for breach).
The Court of Claims subsequently addressed the issue of damages resulting from the Government's
material breach. Northern Helex Co. v. United States, 524 F.2d 707 (Ct. CI. 1975), cert, denied,
45 U.S.L.W..3240 (U.S. Oct. 4, 1976).

104. 70-1 CCH Bd. Cont. App. Dec. f 8,331 (Armed Services 1970).
105. Id. at 38,730.
106. Id. at 38,765.
107. 69-2 CCH Bd. Cont. App. Dec. % 7,888 (Dep't of Agriculture 1969).
108. Id. at 36,695-96.
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cure its performance after the Government's breach of contract,
because the contractor was under no obligation to continue!09

Notwithstanding the Pilcher and Redding decisions, a government
contractor will not always be able to continue performance and later

assert a right to abandon due to the Government's material breach.
Waiver principles are applicable in government contracts,110 and a

contractor may waive its rights by failing to put the Government on

notice.111 A contractor can preserve its potential rights and remedies

simply by notifying the Government of its breach and asserting that

any further performance does not waive the right. In this manner, the
contractor can avoid the potentially serious problem of waiver of the
Government's breach.

Preserving Rights and Remedies When the
Contractor Elects to Stop Performance

When the Government materially breaches a contract, the contractor

should consider what methods it might employ to preserve its rights
and to recover damages attributable to the Government's breach. The
contractor first should notify the Government that it has breached the
contract and that any continued performance will not waive the contrac
tor's rights. Once it so notifies the Government, the contractor

may cease performance immediately, or may continue to perform as

long as is necessary to minimize damages.112
Whenever the Government breaches a contract, administrative or

judicial litigation probably will follow. Potential forums for such
litigation include an administrative board of contract appeals,113 the
Court of Claims,114 or, occasionally, the General Accounting Office115

109. Id. at 36,696-97; accord, Valley Contractors, 1964 CCH Bd. Cont. App. Dec. 1 4,071, at
19,946 (Armed Services); Paint & Pack Corp., ASBCA No. 1341, at 6-8 (Oct. 30, 1953).

110. E.g., DeVito v. United States, 413 F.2d 1147, 1151-53 (Ct. CI. 1969) (government waiver
found where termination delayed and deliveries accepted after default).

111. Airco, Inc. v. United States, 504 F.2d 1133, 1135-36 (Ct. CI. 1974) (waiver of

government breach found because contractor continued performance beyond date termination
notice became effective).

112. See Uniform Commercial Code �2-704(2) (1972 Official Text).
113. See United States v. Corliss Steam-Engine Co., 91 U.S. 321, 323 (1875) (jurisdiction of

Secretary of Navy to settle contract dispute upheld). This case has been cited as establishing
jurisdiction of various boards of contract appeals. E.g., Cannon Constr. Co. v. United States, 319
F.2d 173, 178 (Ct. CI. 1963).

114. 28U.S.C. �1491(1970).
115. 31 U.S.C. �71 (1970). The General Accounting Office has the authority to settle "all

claims and demands whatever by the Government of the United States or against it . . . ." Id. See
generally Saltman, Breach of Contract: The Comptroller General, the Boards, the Courts and the
All-Disputes Clause, 7 PUB. CONTRACT L.J. 123 (1974) (GAO's authority exercised only where
no legal or factual issues in dispute).
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or a federal district court.116 The boards of contract appeals have

jurisdiction to decide the propriety of the Government's default
termination, which almost certainly would follow a contractor's
abandonment of performance.117 If the board sustains the default, the
Government then could collect damages from the contractor under the
default clause.118 If the board deems the default improper, the board
would convert the termination to one for the convenience of the

Government, and the contractor could recover its cost of performance
under the standard termination-for-convenience-of-the-government
clause.119 The Court of Claims has original jurisdiction to hear all
breach of contract claims against the Government and to grant money
damages.120

As a practical matter, a contractor who has abandoned performance
should pursue its cause of action both in the appropriate administrative
board of contract appeals and in the Court of Claims. The contractor
should file its action for breach of contract in the Court of Claims as

soon as possible after the abandonment, in order to indicate
unequivocally that, in the contractor's view, the contract has been
rescinded and no longer may be terminated by the Government. To
avoid dismissal of the court action for failure to exhaust administrative
remedies,121 the contractor promptly should appeal the Government's
termination for default to the board of contract appeals. Once the
administrative appeal is taken, the contractor could obtain a pre
liminary jurisdictional ruling from the administrative board.122 If the
board agrees that the contract has been rescinded as a result of the
Government's material breach, the board must dismiss the appeal for

116. 28 U.S.C. �1346(a)(2) (1970) (concurrent jurisdiction between district courts and Court
of Claims when less than $10,000 in controversy). See also Note, The Interrelationship of the APA
and the Tucker Act: The Government Contracts Example, 64 GEO. L.J. 1083 (1976) (district
courts have jurisdiction to enjoin government action relating to government contracts when
Tucker Act provides contractor inadequate remedy).

117. See United States v. Utah Constr. & Mining Co., 384 U.S. 394, 404 (1966) (jurisdiction
limited to cases arising under contract rather than from breach thereof).

118. See notes 14-19 supra and accompanying text. See generally Crowell & Johnson, supra
note 16, at 287-89 (reprocurement costs).
119. Armed Services Procurement Regulations, 32 C.F.R. �7-103.21 (1975); Federal Procure

ment Regulations, 41 C.F.R. �1-8.701 (1975). The measure of recovery for a termination for

convenience is an adequate replacement for a common law breach of contract remedy. William
Green Constr. Co. v. United States, 477 F.2d 930, 934 (Ct. CI. 1973).

120. 28 U.S.C. �1491 (1970).
121. See William Green Constr. Co. v. United States, 477 F.2d 930, 937 (Ct. CI. 1973).

Circumstances sometimes justify leniency. See Airco, Inc. v. United States. 504 F.2d 1133, 1137
(Ct. CI. 1974) (upon contractor's failure to exhaust administrative remedies due to mistake as to

proper cause of action, remand to Secretary of Defense for consideration of allowing dilatory
appeal to ASBCA).

122. See, e.g., Armed Services Procurement Regulations, 32 C.F.R. App. A, pt. 2. rule 5 (19751
(ASBCA rules; dismissal for lack of jurisdiction).
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lack of jurisdiction because its jurisdiction extends only to claims
redressable under the contract. With no contract in existence, the
contractor then could pursue its breach action in the Court of Claims
without fear of dismissal for failure to exhaust administrative remedies.

Conclusion

Despite the substantial risks involved, a government contractor may
consider the abandonment of performance as a legitimate course of

action when the Government materially has breached the contract by
taking action not authorized by the contract and for which no adequate
remedy exists under some clause of the contract. A material breach in

government contracts is no different from a material breach in other

types of contracts; government contracts simply grant the Government
the express authority to take actions generally not provided for in other

types of contracts. In any contract, however, a party who violates the
terms of the agreement has breached.

The Uniform Commercial Code provides remedies for the aggrieved
party upon the other party's material breach. As the Court of Claims
recognized in Northern Helex, there is no reason why courts and
administrative boards should not apply the principles of the UCC to

government contracts. Those tribunals also should recognize that the
government contractor's obligation to continue performance is not
absolute. The Government, like any other party, may commit a

material breach of contract. If that breach is not governed by the
disputes clause of the contract, the contractor is not obligated to
continue performance.



 



TITLE IX: EMPLOYMENT AND ATHLETICS ARE

OUTSIDE HEWS JURISDICTION

Janet Lammersen Kuhn*

Title IX of the Education Amendments of 1972 prohibits
discrimination on the basis of sex in any educational program
or activity receiving federal financial assistance. The author

argues that regulations issued by the Department of Health,
Education and Welfare to implement the statute improperly
extend title IX's prohibitions to the employment practices
and athletic programs of educational institutions in

violation of the legislative history and language of the
statute.

Section 901 of title IX of the Education Amendments of 19721

provides that:
No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program
or activity receiving Federal financial assistance . . . .2

The ultimate penalty for noncompliance with the statute is the

termination of or refusal to grant assistance to any program or activity
in which such discrimination is found.3 The seemingly uncomplicated
language of section 901 has produced two major interpretation
controversies. The first relates to whether the "no person" language
includes employees as well as student beneficiaries of federally-assisted
education programs. The second concerns the intended scope of the
words "program or activity receiving Federal financial assistance."
The Department of Health, Education and Welfare (HEW) has

promulgated regulations implementing title IX that apply to all

employment practices of recipients of federal education assistance, as

well as to all education programs and activities conducted by such

recipients.4 Despite HEW's insistence to the contrary, the legislative
history of title IX indicates that it does not authorize HEW to regulate
the general employment practices of educational agencies and institu
tions. Moreover, in promulgating its regulations covering athletics, HEW

?Associate, Steptoe & Johnson, Washington, D.C; A.B. 1964, Marymount College; J.D. 1974,
Georgetown University Law Center.

1. Pub. L. No. 92-318, tit. IX, 86 Stat. 373 (codified in sections 1681-86 of 20 U.S.C. and
scattered sections of 29, 42 U.S.C).

2. 20 U.S.C. �1681 (Supp. IV, 1974).
3. Id. �1682.
4. 45 C.F.R. �� 86.51-.60 (1975).

49
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has exceeded the scope of its authority under title IX because athletic
programs are not programs or activities receiving federal financial
assistance within the meaning of the statute.

Title LXand Employment

The language of section 901 of title IX is almost identical to that of
section 601 of title VI of the Civil Rights Act of 1964,5 which forbids
discrimination in any federally assisted program or activity, except that
title IX applies to discrimination on the basis of sex, and title VI applies
to discrimination on the basis of race, color, or national origin.6 Both
statutes contain identical enforcement provisions.7

The legislative history of title IX demonstrates that Congress
intended the title IX language to have the same meaning as the parallel
title VI language;8 in fact, the first House version of title LX provided
for a simple amendment to title VI that would have included the word
"sex" after the words "race, color."9 Thus, determining whether the
language of section 901 includes employees as well as the beneficiaries
of federal assistance requires review of the history of the parallel
language in title VI of the Civil Rights Act of 1964.

LEGISLATIVE HISTORY OF TITLE VI

As originally introduced, title VI of the Civil Rights Act of 1964
contained language prohibiting employment discrimination in federally
assisted programs.10 Section 601 of H.R. 7152, which prohibited
discrimination against individuals participating in or benefiting from

5. 42 U.S.C. �2000d (1970).
6. Compare Education Amendments of 1972, �901, 20 U.S.C. �1681 (Supp. IV, 1974) with

Civil Rights Act of 1964, �601, 42 U.S.C. �2000d (1970). There is language regarding
employment in title VI that is not present in title IX. See Civil Rights Act of 1964, �604, 42
U.S.C. �2000d-3 (1970). The legislative history of title IX indicates that this difference is

insignificant and that Congress intended neither section 601 of title VT nor section 901 of title IX
to cover employees. See notes 37-51 infra and accompanying text.

7. See Education Amendments of 1972, �902, 20 U.S.C. �1682 (Supp. IV, 1974); Civil
Rights Act of 1964, 42 U.S.C. �2000d-l (1970).

8. See 118 CONG. REC. 24684 (1972) (statement of Dr. Bemice Sandler, quoted with

approval by Senator Bayh).
9. H.R. 16098, 91st Cong., 2d Sess. (1970); notes 65-66 infra and accompanying text. Congress

considered title VI an alternative to amending each individual grant statute to prohibit
discrimination in the programs and activities authorized by each such statute. See Hearings on Civil

Rights�the Presidents Program, 1963: S. 1731 and S. 1750 Before the Senate Comm. on the

Judiciary, 88th Cong., 1st Sess. 396-97 (1963) [hereinafter cited as Senate Judiciary Hearings]
(colloquy between Senator Ervin and Attorney General Kennedy concerning the list of laws in
effect amended by the Civil Rights Act of 1964); 110 CONG. REC. 1613 (1964) (remarks of
Congressman Meader concerning practical difficulties of drafting separate legislative language for
each federal assistance program).

10. H.R. 7152, 88th Cong., 1st Sess. (1963).
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federally assisted programs and activities, also required all contracts

made in connection with these programs or activities to contain such

conditions as the President might prescribe to assure that contractors or

subcontractors would not discriminate in employment on the basis of

race, color, religion, or national origin.11
During the summer of 1963, however, a revised draft of the Civil

Rights Act removed from title VI the language relating to employment
and added an expanded and strengthened new title VII dealing with

employment.12 Members of both Houses emphasized that the new

version of H.R. 7152 afforded title VI protection only to the

beneficiaries of federal programs and did not extend to those employed
in connection with such programs.13 Prior to the revision, Senator Ervin
stated that he would postpone his questions about employment under
title VII until the revision of title VI was completed, because the two

titles were closely related.14 When the Senate hearings resumed, Senator
Ervin observed: "Since this change takes out the provisions of the old

title VI dealing with what I call FEPC [Fair Employment Practices
Commission] procedure, I prefer to go directly to title VII . . . ."ls

During hearings on the revised version before the House Rules

Committee, Congressman Avery asked Chairman Celler whether title VI
would apply to discrimination against an applicant for employment in
connection with a federally assisted program. Celler replied that such

discrimination would have nothing to do with title VI, but would come

under FEPC.16 Avery continued to press for a definitive statement

regarding title VI and employment:

Mr. Avery. Let me restate my question. I wish you would

agree or disagree and not restate my premise. This title

applies only to the policy of the management of the school as

far as students are concerned?

Mr. Celler. That is correct.

Mr. Avery. It has no relation to other employees of the
facility?

Mr. Celler. None whatsoever.

11. Id.
12. See H.R. REP. No. 914, 88th Cong., 1st Sess. 9-15 (1963).
13. See, e.g., Senate Judiciary Hearings, supra note 9, at 331 (Senator Ervin); Hearings on H.R.

7152 Before the House Comm. on Rules, 88th Cong., 2d Sess. 198 (1964) [hereinafter cited as

Hearings on H.R. 7152] (Congressman Celler).
14. Senate Judiciary Hearings, supra note 9, at 331.
15. Id. at 335.
16. Hearings on H.R. 7152, supra note 13, at 198.
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Mr. Avery. I thank the gentleman.

Mr. Celler. It might come under the fair employment
practices.17

During House debate, one Congressman noted that even a conviction
under title VII would not have any bearing on payments covered by
title VI.18

The Justice Department shared the interpretation that title VI did
not prohibit discriminatory employment practices. Attorney General
Kennedy responded to a specific question on this point in a letter to
Senator Cooper:

3. Question. Would section 602 cover an employer who
receives funds under a Federal program, and who discrim
inates in his employment practices?

Answer. Generally no. Title VI is limited in application to
instances of discrimination against the beneficiaries of Fed
eral assistance programs, as the language of section 601
clearly indicates. Where, however, employees are the in
tended beneficiaries of a program, title VI would apply. Thus
for example, creation of job opportunities is one of the major
purposes of the accelerated public works program. Hence
construction employees would be deemed beneficiaries of
such a program, and section 602 would require the adminis
tering agency to take action to prohibit racial discrimination
against them in such a program.19

A 1964 memorandum attributed to the Justice Department also adopts
the position that title VI was intended to protect the beneficiaries of
federal programs, not those employed in connection with such

programs.20 The question and answer section in the memorandum is
illustrative:

17. Id. (emphasis added).
18. 110 CONG. REC. 1602 (1964) (remarks of Congressman Mathias).
19. Id. at 10076 (emphasis added). What was clear language to Attorney General Kennedy is

not, unfortunately, equally clear to all. In testimony concerning the identical language of title IX,
HEW Secretary Weinberger stated that the "plain language" of the statute included employment.
Hearings on Sex Discrimination Regulations Before the Subcomm. on Postsecondary Education of
the House Comm. on Education and Labor, 94th Cong., 1st Sess. 466 (1975) [hereinafter cited as

Hearings on Sex Discrimination Regulations]. Congressman Poff, an opponent of civil rights
employment coverage, found possible employment coverage in the words "subjected to

discrimination under." Hearings on H.R. 7152, supra note 13, at 379.
20. See Memorandum, Proposed Civil Rights Act of 1964-H.R. 7152, Feb. 1964, at 47 (copy

on file at The Georgetown Law Journal) [hereinafter cited as 1964 Memorandum on H.R. 7152].
Nothing in the Memorandum itself identifies its authorship. A legal scholar in the American Law

Division, Congressional Research Service, Library of Congress, made the memorandum available,
identifying it as a Justice Department memorandum prepared for Members of Congress during
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Q.What is the relation, if any, between Title VI and Title

VII?

A. There is no intended interaction between these Titles. Title

VI deals with discrimination in connection with federal

financial assistance. Title VII prohibits discrimination in

employment. . . .

Q.Would the fact that an employer is found to have

discriminated in jobs under Title VII warrant the cutting
off of any federal financial assistance he is receiving under
Title VI?

A. No. . . . The mere fact that an aid recipient violated Title
VII would not itself warrant the termination of aid.

Moreover, the agency administering the aid would not

adopt a nondiscrimination in employment provision in

connection with its aid program unless assistance to

employment was one of the purposes of the program.21

Despite these indications that title VI did not reach employment
discrimination, confusion persisted about whether the language pro

hibiting discrimination in or exclusion from participation in federally
assisted programs included employees as well as beneficiaries.22 In

response to this problem and to other objections to the bill, the

congressional leadership produced a major revision, known as the

Dirksen-Mansfield substitute, which was the version ultimately en

acted.23 The substitute included a new section that was intended to

clarify the scope and coverage of title VI with respect to employ
ment.24 That section provided:

Sec. 604. Nothing contained in this title shall be construed
to authorize action under this title by any department or
agency with respect to any employment practice of any
employer, employment agency, or labor organization except

debate on the Civil Rights Act of 1964. The wording of the paragraph regarding beneficiaries is
identical to language contained in a December, 1963 letter to Chairman Celler from Deputy
Attorney General Katzenbach; this identity tends to confirm the Justice Department's authorship
of the memorandum. See Hearings on H.R. 7152, As Amended by Subcomm. No. 5, Before the
House Comm. on the Judiciary, ser. 4, pt. IV, at 2774 (1963).

21. 1964 Memorandum on H.R. 7152, supra note 20, at 60-61. Examples of programs having
employment as a primary purpose include the JOBS program (Job Opportunities in the Business

Sector), the Accelerated Public Works Act, and the Work Incentive Program.
22. See, e.g., 110 CONG. REC. 12707 (1964) (remarks of Senator Humphrey) (referring to

confusion regarding title VI and employment); id at 2484 (colloquy between Congressmen Poff,
Rodino, and McCulloch) (discussing employment discrimination).

23. Amend. No. 656 to H.R. 7152, 88th Cong., 1st Sess. (1963); see 110 CONG. REC. 11926,
11930 (1964).

24. 110 CONG. REC. 12720 (1964) (remarks of Senator Humphrey, floor leader).
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where a primary objective of the Federal financial assistance
is to provide employment.25

Section 604 thus confirms both the statements of Attorney General
Kennedy in his letter to Senator Cooper and the position of the Justice

Department in its 1964 memorandum that title VI protects only the
beneficiaries of federal programs.26

APPLICATION OF TITLE VI TO EDUCATIONAL AGENCIES

Notwithstanding the clear legislative intent and consistent interpre
tation of the Justice Department to the contrary, HEW has asserted
that title VI authorizes HEW to regulate the employment practices of
educational institutions receiving federal assistance.27 In support of its
interpretation, the department has relied on two Supreme Court
decisions mentioned in a 1971 Office for Civil Rights memorandum
sent to every chief state school officer and every school superinten
dent. The memorandum states:

Since the Bradley and Rogers decisions of the Supreme Court
in 1965 it has been clear that [title VI] precludes the

assignment of teachers to public schools within the school

system on a racially segregated basis. From more recent
decisions of the courts of appeal, it has become equally clear
that Title VI also precludes discrimination in the hiring,
promotion, demotion, dismissal or other treatment of faculty
or staff serving the students.28

25. Amend. No. 656 to H.R. 7152, 88th Cong., 1st Sess. (1963); see 110 CONG. REC. 11926

(1964).
26. The Justice Department maintained this position in 1966, when it advised against proposed

changes in Department of Labor regulations and the executive order to assure nondiscriminatory
employment practices by federal contractors. See Letter from Ramsey Clark, Attorney General, to
Willard Wirtz, Secretary of Labor, June, 1967 (copy on file at The Georgetown Law Journal);
Memorandum, Proposed Amendment to the Department of Labor Regulations under Executive

Order No. 11246; Alternative Methods Toward the Same Objective, from Justice Department
staff, 1967 (copy on file at The Georgetown Law Journal). The Justice Department pointed out

that title VI assures equal treatment only for the beneficiaries of federal programs and that

regulations prohibiting employment discrimination in all federal assistance programs would be

outside the scope of the statute. See Memorandum, supra at 2 nn.2 & 3. The Department of Labor
proceeded no further with its proposal. See 41 C.F.R. �60-1.3(m) (1975).

27. See Letter from Kenneth A. Mines, Director of Office for Civil Rights, HEW Region V, to
Phillip Runkel, Superintendent of Schools, Grand Rapids, Michigan, June 3, 1975 (copy on file at

The Georgetown Law Journal) (title VI prohibits discrimination in recruiting, hiring, assignment,
demotion, or dismissal).

28. Memorandum, Nondiscrimination in Elementary and Secondary School Staffing Practices,
from J. Stanley Pottinger, Director of Office for Civil Rights, to Chief State School Officers and

Superintendents, Jan. 14, 1971, at 1 (copy on file at The Georgetown Law Journal).
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Neither Bradley nor Rogers, however, was a title VI case.29Both were

brought under the fourteenth amendment and involved the right of
students to challenge racially-based faculty allocations as violative of

their equal protection rights.30 Although the memorandum names no

other cases, it is clear that the fourteenth amendment prohibits school
districts from discriminating against teachers.31 It does not follow,
however, that decisions construing the fourteenth amendment also

construe title VI. By its reference to Bradley and Rogers, therefore,
HEW may be suggesting that any discrimination against a teacher also
constitutes discrimination against students, a proposition supported by
neither case. Although racially-based faculty allocations under some

circumstances could have a discriminatory effect on students,32 it is

attenuated in the extreme to conclude on the basis of such relatively
limited fact situations that any discrimination against faculty also
amounts to discrimination against students. Title VI provides that

nothing therein "shall be construed to authorize action under this

[title] by any department or agency with respect to any employment
practice . . . ."33 HEW bases its asserted power to regulate employment
on this title, not on the fourteenth amendment, and in doing so

construes title VI in contravention of the very language of the statute.34
The title VI enforcement provisions, moreover, require HEW to limit

the effect of any termination of federal aid to the "particular program,
or part thereof" in which discrimination actually is found.35 With the

exception of situations in which complete or nearly-complete faculty
segregation affects all programs, relating purportedly discriminatory

29. Although not further cited in the memorandum, the cases referred to are probably Bradley
v. School Bd., 382 U.S. 103 (1965) and Rogers v. Paul, 382 U.S. 198 (1965). In Bradley the Court
held that student petitioners were entitled to an evidentiary hearing on the impact of a

racially-based faculty allocation on a school desegregation plan. 382 U.S. at 105. In Rogers the
Court held that students have standing to challenge racially-based faculty allocation in a

desegregating district. 382 U.S. at 200.
30. See Rogers v. Paul, 382 U.S. 198, 200 (1965); Bradley v. School Bd., 382 U.S. 103, 105

(1965).
31. See Singleton v. Jackson Municipal Separate School Dist, 419 F.2d 1211, 1217-18 (5th

Cir.) (per curiam), cert, denied, 396 U.S. 1032 (1970).
32. For example, under the now-discredited "freedom of choice" desegregation method,

whereby black students could request transfer to another school, the assignment of faculty to
certain schools based on race could convey an effective message to students making a "choice"
that certain schools were intended to be all black or all white. See United States v. Jefferson
County Bd. of Educ, 372 F.2d 836, 869 (5th Cir. 1966), decree modified, 380 F.2d 385 (5th
Cir.), cert, denied, 389 U.S. 840 (1967); Davis v. Board of School Comm'rs, 364 F.2d 896, 902-04
(5th Cir. 1966).

33. Civil Rights Act of 1964, �604, 42 U.S.C. �2000d-3 (1970) (emphasis added).
34. Congress has given the Department of Justice, not HEW, the authority to enforce the

fourteenth amendment with respect to local educational agencies. See Equal Educational
Opportunities Act of 1974, �� 207, 210-11, 20 U.S.C. �� 1706, 1709-10 (Supp. IV, 1974); Civil
Rights Act of 1964, �407, 42 U.S.C. �2000c-6 (1970).

35. See notes 96-110 infra and accompanying text.
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faculty employment policies to a particular program or part thereof, as.
required by the statute, would be nearly impossible.36 If a school has an

integrated faculty, it would be difficult to prove that a student

participating in a program for the handicapped suffers discrimination
because a white teacher directs his program. Indeed, such a strained and
circuitous attempt to reach employment practices under title VI

represents the very "construing" of title VI that section 604 expressly
forbids.

LEGISLATIVE HISTORY OF TITLE IX

To Attorney General Kennedy, the language of section 601 of title
VI clearly did not cover employment, an interpretation supported by
the legislative history. To HEW, however, the plain language of the

virtually identical section of title IX does include employment.37 The

principal argument supporting HEW's assertion of jurisdiction is found
in the elimination of section 90438 from the House version of title IX.39
Section 904 was identical to section 604 of title VI of the Civil Rights
Act of 1964:

Sec. [904] . Nothing contained in this title shall be construed
to authorize action under this title by any department or
agency with respect to any employment practice of any
employer, employment agency, or labor organization except
where a primary objective of the Federal financial assistance
is to provide employment.40

The testimony of Dr. Bernice Sandler, Director of the Project on the
Status and Education of Women and representative of the Association
of American Colleges, during hearings on the title LX regulations
illustrates the significance attributed by HEW's supporters to the

deletion of section 904:

36. 372 F.2d 836 (5th Cir. 1966), decree modified, 380 F.2d 385 (5th Cir.), cert, denied, 389
U.S. 840 (1967).

37. See note 19 supra.
38. For clarity, the title and section numbers used herein are the same as those in the final

version of the Education Amendments of 1972. In earlier versions, the title currently numbered IX
was designated X, and the sections were numbered 1001, 1002, and so on, rather than 901, 902,
and so on, as finally enacted.

39. See H.R. REP. NO. 554, 92d Cong., 1st Sess. 51-52 (1971) (report by House Committee on

Education and Labor on H.R. 7248); S. REP. No. 798, 92d Cong., 2d Sess. 221 (1972) (Senate
conference report on S. 659); H.R. REP. No. 1085, 92d Cong., 2d Sess. (1972) (House conference
report on S. 659).

40. H.R. 7248, 92d Cong., 1st Sess. (1971); see H.R. REP. No. 554, 92d Cong., 1st Sess.

(1971).
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A reading of the legislative history and the conference report
indicates that the House version of Title IX had a provision
exempting employment; the Senate version did not. During
the conference, the House receded and the exemption was

dropped. Thus the coverage of employees is clearly mandated

by the legislative history of the act.41

Although appealing at first glance, Dr. Sandler's interpretation of the
removal of section 904 is incorrect. Section 904 was not an exemption;
it was a rule of construction, drafted originally to clarify the "no

person" language of title VI, which is parallel to section 901. Although
HEW cites sections 901 and 902 as authority for its regulation of

employment,42 those sections would confer that authority only if the
"no person" language of section 901 included employees as well as

beneficaries.43
The inclusion of section 904 in the bill was nothing more than a

drafting mistake. Attempting to draft equivalent language with respect
to sex as existed with respect to race under title VI, the Education and
Labor Committee included the language of section 604 in title IX.44
Other sections of title IX, which amended the Equal Pay Act of 196345
and title VII of the Civil Rights Act of 1964,46 gave enforcement

authority for employment discrimination in education to the Depart
ment of Labor and the Equal Employment Opportunity Commission
(EEOC).47 The presence of these specific employment provisions in
title IX contradicted the section 904 statement that nothing in title IX
should be construed as authorizing action with respect to employment.
Thus, although section 904 had to be dropped from the bill because of

41. Hearings on Sex Discrimination Regulations, supra note 19, at 395 (emphasis in original).
42. 45 C.F.R. �� 80, 80.1 (1975). HEW must cite the particular section or sections of statutory

law on which it bases each substantive provision of the title IX regulations. 20 U.S.C. �1232
(1970).

43. See Education Amendments of 1972, ��901-02, 20 U.S.C. �� 1681-82 (Supp. IV, 1974).
44. See Minutes of the House Comm. on Education and Labor, at 9 (Sept. 30, 1971).
45. 29 U.S.C. �206 (1970), as amended, (Supp. IV, 1974).
46. 42 U.S.C. �� 2000e to 2000e-15 (1970), as amended, (Supp. IV, 1974).
47. See H.R. 7248, �� 1006, 1008, 92d Cong., 1st Sess. (1971) (extending coverage of title

VII of the Civil Rights Act of 1964 to previously exempt educational agencies and institutions);
H.R. REP. No. 554, 92d Cong., 1st Sess. 51, 108 (1971). Ultimately, the Equal Employment
Opportunity Act of 1972 amended title VII, because it passed prior to the Education
Amendments of 1972. See Equal Employment Opportunity Act of 1972, �3, 42 U.S.C. �2000e-l
(Supp. IV, 1974), amending 42 U.S.C. �2000e-l (1970). The Equal Employment Opportunity
Commission, not HEW, administers title VII. 42 U.S.C. �2000e-5(a) (Supp. IV, 1974), amending
42 U.S.C. �� 2000e-5(a), (b) (1970). Section 906 also repealed the exemption for executive,
administrative, and professional personnel previously contained in the Equal Pay Act of 1963,
which is administered by the Department of Labor. See 29 U.S.C. �213 (Supp. IV, 1974),
amending 29 U.S.C. �213 (1970). Both the Equal Pay Act of 1963 and title VII of the Civil
Rights Act of 1964 clearly prohibit sex discrimination in employment, but neither law confers
jurisdiction for enforcement on HEW, and neither provides for terminating aid to students as a

remedy for discrimination against employees.
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the confusion it would have created with respect to title LX's
employment provisions, its deletion did not affect the scope of section
901.
The authors of title IX also recognized that the sections amending

the Equal Pay Act of 1963 and title VII, rather than sections 901 and
902, prohibited discrimination in employment. Senator Bayh, author of
the Senate version of title IX,48 stated in a speech on the floor:

Title VII of the 1964 Civil Rights Act has been extremely
effective in helping eliminate sex discrimination in employ
ment. Unfortunately, it has been of no use in the educational
field, because the title by its terms exempts from its

protection employees of educational institutions who "per
form work connected with the educational activities" of the
institution. Therefore, the second major portion of this
amendment [title IX] would apply Title VH's widely
recognized standards of equality of employment opportunity
to educational institutions.

In addition . . . my amendment would extend the Equal Pay
Act of 1963 to include administrative, executive, and
professional workers, including teachers, all of whom are

presently excluded.49

Senator Bayh referred to the employment provisions as the "second

major portion of [his] amendment."50 The first major portion
contained those sections, 901 and 902, that HEW cites as the statutory
authority for its assertion of title LX employment jurisdiction.51
Other aspects of the legislative history also show that Congress

intended the title VII and Equal Pay Act amendments contained in title
IX as the exclusive antidiscrimination provisions for employees in
educational institutions. What eventually became title IX originally was

introduced as section 805 of H.R. 16098 during the Ninety-first
Congress.52 Instead of establishing new sex discrimination sections

equivalent to title VI, section 805(a) simply provided for the
amendment of section 601 of the Civil Rights Act of 1964 to include
"sex" along with "race, color, or national origin" as a prohibited basis

48. See 118 CONG. REC. 5802-03 (1972) (text of Senator Bayh's amendment No. 874).
49. 118 CONG. REC. 5807 (1972).
50. Id.
51. See id. Senator Bayh's remarks are somewhat ambiguous, however; in discussing sections

901-05, he also stated that "[t]his portion of the amendment covers discrimination in all areas
where abuse has been mentioned�employment practices for faculty and administrators,
scholarships, and admissions . ..." Id.

52. H.R. 16098, 91st Cong., 2d Sess. (1970). H.R. 16098 was reintroduced in the

Ninety-second Congress as H.R. 7248, the House version of what Congress eventually enacted as

the Educational Amendments of 1972.
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of discrimination. When Congress decided to keep the sex discrimina

tion legislation separate from title IX, section 805(a) became sections

901 and 902 of title IX.53 Section 805(b) provided for the amendment

of title VII of the Civil Rights Act of 1964 to remove the exemption
for persons employed in educational institutions.54 The substance of

section 805(b) became section 906 of subsequent versions of title IX,
and ultimately was passed as part of the Equal Employment Oppor
tunity Act of 1972.55 Section 805(d),56 amending the Equal Pay Act of
1963 to remove the exception for executive, administrative, and

professional personnel, became part of section 906 of title IX.57
In the hearings on section 805, the majority of the testimony

concerned sex discrimination in employment in educational institu

tions, particularly at the university level.58 Numerous witnesses testified
about inequities and blatant employment discrimination suffered by
women in the nation's colleges and universities;59 statistical data and

scholarly reports supported the testimony.60 Every witness so testifying
referred specifically to the provisions amending title VII and the Equal
Pay Act.61
Indeed, Dr. Bernice Sandler, a strong proponent of HEW's assertion

of employment jurisdiction, testified that only the amendment of title
VII and the Equal Pay Act could end discrimination against female
faculty members.62 When Dr. Sandler testified concerning the amend
ment to title VI to prohibit sex discrimination, her comments were

limited to discrimination against students, and she did not suggest that
the amended title VI would apply also to employment.63 Other

testimony concerning the title VI amendment was in the same context,

53. See id. �805(a); Education Amendments of 1972, ��901-02, 20 U.S.C. ��1681-82
(Supp. IV, 1974). Congress probably chose the alternate approach of separate provisions relating
only to sex discrimination because it desired certain exceptions from the law and feared that an
amendment to title VI would, under the House germaneness rules, expose it to possible adverse
amendments on the floor by civil rights opponents.

54. See H.R. 16098, � 805(b), 91st Cong., 2d Sess. (1970).
55. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, �3, 86 Stat. 103,

amending 42 U.S.C. �2000e-l (1970).
56. Section 805(c) would have extended the jurisdiction of the Civil Rights Commission to

include sex discrimination. H.R. 16098, � 805(c), 91st Cong., 2d Sess. (1970).
57. See id. � 805(d); 29 U.S.C. �213 (Supp. IV, 1974).
58. See Hearings on Section 805 ofH.R. 16098 Before the Special Subcomm. on Education of

the House Comm. on Education and Labor, 91st Cong., 2d Sess. (1970).
59. See, e.g., id., pt. 1, at 122-47 (Wilma Scott Heide, Pennsylvania Human Relations

Commission); id. at 148-56 (Dr. Ann Scott, National Organization for Women); id. at 237-42 (Dr.
Ann Sutherland Harris, Columbia University).
60. See, e.g., id. at 212-34 (statement and report of Dr. Ann Scott, National Organization for

Women, regarding status of female faculty members).
61. See, e.g., id. at 8-9, 26-27, 79, 128, 159, 379, 453.
62. Id. at 305.
63. Id. at 305-06.
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deploring the amount of federal money expended to finance predomi
nantly male educational programs64 and noting title VFs relation to

employment discrimination only insofar as employment was a primary
purpose of a federal program.65
The Justice Department also was aware of the difference between

legislative provisions protecting beneficiaries of federal programs and
those protecting employees. Jerris Leonard, Assistant Attorney Gen
eral, Civil Rights Division, testified that his department was unable to

support proposed amendments to titles VI and VII and the Equal Pay
Act of 1963, but wished to suggest an alternative. On behalf of the

Administration, he proposed separate legislation prohibiting sex discrim
ination against both students and employees in federally funded
education programs.66 Leonard stated that the Administration saw no

need to amend title VII,67 because the Justice Department's substitute
proposal provided specifically for HEW jurisdiction over employment
discrimination.68 He argued that the Justice Department's version more

adequately covered the types of problems discussed during the

hearings.69 Section 2(a) of the Justice Department's proposal was

identical to section 901 as enacted; both protected beneficiaries. To

protect employees against discrimination, however, the Department
provided an additional subsection, 2(b).70 The coverage of employment
in a separate subsection reflected the Justice Department's consistent

interpretation of the language in titles VI and LX as not including
coverage of employees. Unlike the version of title LX finally enacted,
the Justice Department's proposal did not include the provisions
amending title VII and the Equal Pay Act; it would have conferred all
title IX employment jurisdiction on the Department of Health,
Education and Welfare, rather than on the Department of Labor and
the EEOC.71
Prohibiting sex-based employment discrimination in educational

institutions was a popular goal of the Ninety-second Congress. While

Congress was deliberating on title IX, it also was considering the Equal
Employment Opportunity Act of 1972,72 which, like title IX, repealed
the title VH exemption for educational institutions.73 The President

64. Id. at 210, 376.
65. Id. at 376.
66. Id., pt. 2, at 678.
67. Id. at 679.
68. Id at 678.
69. Id. at 686.
70. Id. at 690-91.
71. Id. at 678.
72. 42 U.S.C. �� 2000e to 2000e-17 (Supp. IV, 1974).
73. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, �3, 86 Stat. 103,

amending 42 U.S.C. �2000e-l (1970).
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signed the Equal Employment Opportunity Act of 1972 before

Congress passed the education bill, thereby obviating the need for

repeal of the exemption by title IX.74 Nevertheless, the proposed title
IX provision regarding employment jurisdiction under title VII was the

same as that in the Equal Employment Opportunity Act of 1972. 75

Both conferred regulatory authority for employment discrimination on

the EEOC, not HEW, and neither authorized the termination of

assistance benefiting students as a remedy for discrimination against
employees.
Despite the extensive legislative history to the contrary, HEW issued

title IX regulations covering employment. During the 1975 hearings on
the regulations, Congressman O'Hara, Chairman of the House Sub

committee on Postsecondary Education, stated that in passing title IX

Congress clearly intended to confront employment discrimination

problems under title VII, and he asked HEW Secretary Weinberger
about his department's contrary interpretation.76 Weinberger responded
that the perfectly plain language of section 901 gave employment
authority to HEW, and, therefore, it was not necessary to look at the

legislative history.77
Common sense supports the conclusion required by the legislative

history that title IX does not cover employment. The provision of

separate titles with separate remedies appropriate for the protection of
beneficiaries of federal programs, on the one hand, and for the

protection of employees, on the other, is a reasonable arrangement. If
students are excluded from participation in a federally assisted

program, denied the benefits thereof, or subjected to discrimination
under it, and if corrective efforts fail, then the funds to that program
must be cut off. Congress could reasonably decide, however, that
termination of aid to a second-grade youngster's title I remedial reading
program is not the most appropriate remedy for a high school teacher
denied a promotion because of her sex. Cutting off funds serves only to
deprive innocent beneficiaries of the educational services the Congress

74. See Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103.
75. See 42 U.S.C. �2000e-5(a) (1970), as amended, 42 U.S.C. �� 2000e-5(a),(b) (Supp. IV,

1974); 118 CONG. REC. 5803 (1972) (text of Senator Bayh's version of title IX). See also id. at
5809 (remarks of Senator Bayh) (provision in Equal Employment Opportunity Act of 1972

amending title VII had been approved previously in Senate, but because fate of that bill in
conference uncertain, same provision regarding sex discrimination and employment retained in

Bayh's version of title IX).
76. Hearings on Sex Discrimination Regulations, supra note 19, at 465-66.
77. Id. at 466. At another point in the same hearing, Secretary Weinberger stated that one

means of interpreting section 901 was to examine judicial interpretations of similar statutes. Id. at
485. He did not comment on the apparent contradiction between this statement and his earlier
characterization of section 901 as perfectly plain, nor did he discuss the legislative history of title
IX as an available additional means of interpreting the statute. See id.
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intended them to have, without remedying the discrimination suffered

by the employee. The most equitable remedies for the teacher are a

promotion and money damages, both of which are available under title
VII. There is no need to manufacture remedies for sex discrimination

affecting any group in education, because Congress has expressly
provided specific, appropriate remedies: title VII and the Equal
Pay Act of 1963 protect employees through the Department of Labor
and EEOC; titles VI and LX protect students and confer no employ
ment jurisdiction on the Department of Health, Education and Welfare.

Title LXand Athletics

Of the myriad provisions contained in the regulations promulgated
by HEW to implement title IX, those governing athletics78 in the
nation's schools have generated the most widespread public attention.79
Under the regulations, federal financial assistance to a school district or
educational institution is subject to termination if such recipient
discriminates in its athletic or physical education programs.80 A school
district maintaining physical education classes separated by sex could
lose funds received under title I of the Elementary and Secondary
Education Act of 1965,81 the Vocational Education Act of 1963,82
the Bilingual Education Act,83 or any other program of federal
assistance to local educational agencies.84 This result is inconsistent
with the statute, relevant legislative history, and court decisions.

definition of program under title IX

Title IX prohibits sex discrimination in any education program or

activity receiving federal financial assistance.85 Although athletic

programs operated by educational agencies are "education programs,"
they are not education programs "receiving Federal financial assist

ance" as are, for example, vocational education programs, bilingual
education programs, and compensatory education programs.

78. 45 C.F.R. �86.41 (1975).
79. See Hearings on Sex Discrimination Regulations, supra note 19, at 40-45.
80. See 45 C.F.R. �� 86.1, .41 (1975).
81. 20 U.S.C. ��241a-m (1970), as amended, 20 U.S.C. �� 241a-o (Supp. IV, 1974)

(compensatory education for disadvantaged children).
82. 20 U.S.C. �� 1241-391 (1970), as amended, 20 U.S.C. �� 1241-393 (Supp. IV, 1974)

(vocational education for youth and adults).
83. 20 U.S.C. �880b (Supp. IV, 1974) (special education programs to meet needs of limited

English-speaking elementary and secondary school students).
84. See 45 C.F.R. �� 86.1, .41 (1975).
85. Education Amendments of 1972, �901, 20 U.S.C. �1681 (Supp. IV, 1974).
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Congress has consistently used the words "program" and "activity"
to designate those projects that are federally funded under specific
statutory authority.86 For example, the Elementary and Secondary
Education Act of 1965 provides that payments made under title I shall

be only "for programs and projects . . . designed to meet special
educational needs of educationally deprived children."87 The statutes

authorizing other categorical educational programs use the terms in a

similar way.88 This usage indicates that "education program or activity
receiving Federal financial assistance" means any program or activity
receiving assistance pursuant to the federal education grant statutes.

Nevertheless, HEW has interpreted the words "education program or

activity receiving Federal financial assistance" as encompassing every

program or activity conducted by an educational agency whether or not
such program or activity is assisted under one of the federal statutes.89
In HEW's view, the only test of coverage is whether the agency or

institution is a recipient of any federal assistance; if so, all activities of
the agency come within the provisions of the Act.90
In testimony concerning the title IX regulations, HEW Secretary

Weinberger confirmed his understanding of the statute:

[P]rograms that have any educational value or any
educational meaning are the ones that are covered regardless
of whether the Federal funds go specifically to those
programs.

86. Except for the program known as impact aid, federal aid to local educational agencies is

''categorical," meaning it can be used only for defined, specific categories of programs and
activities and cannot be used to support the general programs of a school district. See, e.g.,
Vocational Education Act of 1963, �� 122, 132, 143, 152, 161, 174, 191, 20 U.S.C. �� 1262,
1282, 1303, 1322, 1341, 1354, 1391 (1970); notes 140-45 infra and accompanying text.
87. Elementary and Secondary Education Act of 1965, �122, 20 U.S.C. �241d-l (1970).
88. E.g., id. �303, 20 U.S.C. �843(b)(3) (Supp. IV, 1974) (funds to be used for establishment

of programs to offer diverse range of educational services by providing supplementary services and

activities); id. �721, 20 U.S.C. �880b-7 (funds to be used for establishment and operation of

bilingual education programs); Emergency School Aid Act �707, 20 U.S.C. �1606 (Supp. IV,
1974) (funds to be used for programs of remedial service to alleviate racial isolation); Women's
Educational Equity Act of 1974, �408, 20 U.S.C. �1866 (Supp. IV, 1974) (prohibiting exclusion
of men from any program assisted under the Act).

89. See Statement by Caspar W. Weinberger, Secretary ofHealth, Education and Welfare, HEW
NEWS, June 18, 1974, at 1; accord, Bob Jones Univ. v. Johnson, 396 F. Supp. 597, 602-04
(D.S.C. 1974), aff'd, 529 F.2d 514 (4th Cir. 1975) (federal veterans' benefits assist entire
educational program of university, even though benefits paid directly to student; discrimination in
admissions requires termination of veterans' benefits). With respect to Bob Jones, it should be
noted that discriminatory admissions policies have the effect of excluding persons from
participation in any federally assisted program operated by or in connection with the institution
that is discriminating. Thus, the holding in Bob Jones is not dispositive of the scope of the
statutory language as to nonfederally assisted programs.

90. See Hearings on Sex Discrimination Regulations, supra note 19, at 485. The regulations
affect both curricular and extracurricular activities. See 45 C.F.R. �� 86.1, .2(h), .11 (1975).
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In other words, if the Federal funds go to an institution
which has educational programs, then the institution is
covered throughout its activities.91

Secretary Weinberger defines coverage in institutional terms although
the version of title IX finally enacted limited it to programs. HEW's
interpretation does conform to the original Senate version of title IX
offered by Senator Bayh.92 That version would have prohibited sex

discrimination in "any program or activity conducted by a public
institution . . . which is a recipient of Federal financial assistance for

any education program or activity . . . ."93 Thus, the first Bayh version

would have authorized HEW to promulgate regulations covering all
activities of every aid recipient. Under that version, discrimination in

any program or activity, whether federally assisted or not, could subject
the institution to loss of all federal assistance.94 The enacted version,
however, authorized federal jurisdiction not over every activity con

ducted by institutions that receive federal aid, but only over those

specific programs that receive federal aid.95

SECTION 902: THE PINPOINT TERMINATION PROVISION

The first Bayh version of title IX also contained compliance language
very similar to that ultimately enacted.96 It did not include, however,
the pinpoint termination provision found in section 902 of title IX and
section 602 of title VI.97 That provision limits termination of federal
assistance to the particular program, or part thereof, in which
discrimination exists.98 The conspicuous absence of this language from

91. Hearings on Sex Discrimination Regulations, supra note 19, at 485 (emphasis added).
92. See 117 CONG. REC. 30156 (1971) (text of Senator Bayh's version).
93. Id.
94. See id.
95. In a memorandum supporting HEW's institutional interpretation of title IX, the Center for

National Policy Review at Catholic University of America School of Law stated that section 901 's

prohibition against discrimination based on sex extends to all aspects of a school's educational

program. See Hearings on Sex Discrimination Regulations, supra note 19, at 192-94. The author of

the memorandum supports this assertion by quoting Senator Bayh's statement that the purpose of

title IX was to "provide equal access to men and women to the educational process and the
extracurricular activities of the school," thus indicating that Congress intended title IX to apply to
the whole institution. See id. at 192 n.l. The author failed to point out, however, that this
statement occurred during debate on the first Senate version of title IX, the version that would
have covered every program or activity "conducted by" an institution receiving federal assistance.
See 117 CONG. REC. 30407 (1971) (remarks of Senator Bayh).

96. See 117 CONG. REC. 30156 (1971) (text of Senator Bayh's first amendment); Education
Amendments of 1972, �902, 20 U.S.C. �1682 (Supp. IV, 1974).
97. See Education Amendments of 1972, �902, 20 U.S.C. �1682 (Supp. IV, 1974); Civil

Rights Act of 1964, �602, 42 U.S.C. �2000d-l (1970).
98. Education Amendments of 1972, �902, 20 U.S.C. �1682 (Supp. IV, 1974); Civil Rights

Act of 1964, �602, 42 U.S.C. �2000d-l (1970).
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the otherwise identical portion of Senator Bayh's original version

illustrates an awareness that pinpoint termination of assistance would

have been inconsistent with the institutional scope of his original
version. The inclusion of such language in the final version of title IX,
as well as in title VI, shows that Congress intended to limit enforcement
to the particular program or part thereof involved in discrimination.
The pinpoint language precludes the termination of aid to programs
that are not being operated in a discriminatory manner.

The Vocational Education Act of 1963 offers an illustration of how the

pinpoint provision should work. If girls were subjected to discrimi
nation in auto mechanics classes funded under the Act, title IX would

authorize the cutoff of the school's federal vocational education funds.
The termination must be limited to the vocational education program,

however, and not extended, for example, to a nondiscriminatory
reading program. If the same school also operated nondiscriminatory
data processing classes funded under the Vocational Education Act,
moreover, the pinpoint language also would limit the termination of

assistance to the funds supporting the auto mechanics classes, the part
of the vocational education program in Which the discrimination
occurred.
If the existence of discrimination in part of a federally funded

vocational education program would not justify the termination of

funds to a nondiscriminatory part thereof, regulations providing for

termination of funds to that nondiscriminatory part of the vocational
education program due to discrimination in the athletics department are
clearly unauthorized. If athletics were federally funded, that assistance
would be subject to termination upon a finding of discrimination in the

particular programs, but athletic programs are not among the categories
of education programs assisted under federal grant statutes. To exercise

authority over athletics, therefore, HEW has threatened the assistance
to all other programs that receive federal funds, an action that conflicts
directly with title IX's pinpoint requirement.

LEGISLATIVE HISTORY OF THE PINPOINT
PROVISION IN TITLE VI

The legislative history of the identical requirement contained in title
VI of the Civil Rights Act of 1964 provides the basis for title IX's
pinpoint termination provision. Early versions of the Civil Rights Act of
1964 did not contain a pinpoint provision, but included more general
language authorizing the termination of assistance to discriminatory
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programs." Consequently, members of both Houses frequently ques
tioned the scope of the termination provision. For example, in hearings
before the House Committee on the Judiciary, HEW Secretary
Celebrezze was asked whether HEW could terminate funds for one

program because of discrimination in another. He answered that the
discrimination must relate to the particular program from which funds
are withheld.100 Attorney General Kennedy agreed that HEW could
terminate aid only for the particular program in which discrimination
exists.101
During floor consideration in the House, there were further attempts

to clarify the meaning of section 602's enforcement authority.102
Representative Mathias directed his colleagues' attention to the

Attorney General's assurance that any termination of assistance would
be as specific and particular as possible. Mathias noted that "this was

certainly the understanding of the members of the Committee in

working on the bill."103
In the Senate, the floor leader for title VI, Senator Pastore, pointed

out that "[a]ny nondiscrimination requirement an agency adopts must
be supportable as tending to end racial discrimination with respect to
the particular program or activity to which it applies."104 He also noted
that participation in one federal program would not "justify the
exaction of a nondiscrimination assurance concerning some other

program."105 Senator Ribicoff, one of the leaders in the development of
title VI, agreed that discrimination in one federal program never would

justify taking action regarding another.106
The repeated assurances by the civil rights leadership that assistance

to one program would not be terminated because of discrimination in

99. See H.R. 7152, 88th Cong., 1st Sess. (1963); H.R. REP. No. 914, 88th Cong., 1st Sess. 8,
25 (1963).

100. Hearings on Civil Rights Before Subcomm. No. 5 of the House Comm. on the Judiciary,
88th Cong., 1st Sess., ser. 4, pt. II, at 1543 (1963) [hereinafter cited as House Judiciary
Committee Hearings] (colloquy between Secretary Celebrezze and Representative Meader).
101. Hearings on Civil Rights: H.R. 7152, As Amended By Subcomm. No. 5, Before the House

Comm. on the Judiciary, 88th Cong., 1st Sess., ser. 4, pt. IV, at 2766 (1963). The Attorney
General indicated that the termination of assistance must be limited to the particular school or
location where the discrimination exists as well as to the particular program involved. Id. A 1964
memorandum attributed to the Justice Department confirmed the Administration's position that
funds were to be cut off only for discrimination in the particular program receiving federal aid. See
1964 Memorandum on H.R. 7152, supra note 20.
102. See 110 CONG. REC. 2486 (1964).
103. Id.
104. Id. at 7063. Senator Pastore's remarks were somewhat ambiguous in that he was

emphasizing that the federal government could not terminate any federal aid to a state because of

a few instances of discrimination in that state. Id. At another point in the discussion, however, he
also indicated that title VI regulations should relate sanctions directly to the program or activity
against which they are imposed. Id. at 7059.

105. Id. at 7059.
106. Id. at 7067.
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another occurred prior to the inclusion in title VI of the pinpoint
provision. When the Dirksen-Mansfield substitute107 was proposed, it
contained the pinpoint language.108 Senator Humphrey, floor leader for
the Civil Rights Act, explained that the modifications precisely
described the limits of agency power to terminate federal assistance to

political subdivisions, programs, or parts of programs.109 After passage
of the amended Civil Rights Act by the Senate, and on reconsideration

by the House, House Judiciary Committee Chairman Celler confirmed
Senator Humphrey's interpretation of the amended enforcement

provision, reiterating that all aid to a particular program would not be

cut off because one particular part of the program or institution
violated the law.110 The legislative history of title VI makes clear,
therefore, that the identical provision in title IX prohibits HEW from

cutting off federal assistance to one program, such as vocational

education, because of a finding of discrimination in some other

program, such as athletics.

TITLE VI AND TAYLOR COUNTY V. FINCH

Institutional Coverage. Despite the legislative history and

language of the statutes, HEW interprets both title VI and title IX as

institutional eligibility statutes. During the hearings on the title IX

regulations, Secretary Weinberger was asked how HEW justified an

interpretation deviating from the language of the Act. He responded:

One of the places you look for guidance is in the interpre
tation that the courts have given to similar statutes. Title VI,
in the Finch case, was interpreted in a way that led our

counsel to recommend to me and report to me, and this was

later confirmed by the Department of Justice, that programs
that have any educational value or any educational meaning
are the ones that are covered regardless of whether the
Federal funds go specifically to those programs.

In other words, if the Federal funds go to an institution
which has educational programs, then the institution is
covered throughout its activities. That essentially was the

ruling with respect to similar language in title VI, and that is
why we use this interpretation in title IX.111

107. See note 23 supra and accompanying text.
108. See 110 CONG. REC. 11926, 11930 (1964); id. at 12689 (remarks of Senator Saltonstall)

(new language would ensure that federal funds be cut off for only those political entities or

particular programs or parts of programs in which discrimination practiced).
109. Id. at 12714-15.
110. Hearings on Civil Rights: H. Res. 789 Before the House Comm. on Rules, 88th Cong., 2d

Sess. 6 (1964).
111. Hearings on Sex Discrimination Regulations, supra note 19, at 484-85 (colloquy between

Senator Smith and Secretary Weinberger).
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An examination of Board of Public Instruction of Taylor County v.

Finch,112 however, suggests that HEW failed to recognize the implica
tion of the Fifth Circuit's decision. In Taylor County, HEW argued that
the term "program" in the statute did not refer to individual grant
statutes, but to general categories such as road programs and school

programs.113 The court expressly rejected HEW's interpretation.114 It
observed that the legislative history provided lists of programs to be
covered by title VI,115 and that those lists referred to particular grant
statutes, not to a collective concept known as a school program or a

road program.116 In Taylor County HEW had not determined whether
discrimination actually existed in each federally assisted program in the
school district; it simply cut off federal assistance because the formerly
dual school district had failed to achieve any meaningful degree of

desegregation.117 The court indicated that this approach was unac

ceptable, noting that the pinpoint provision sought to protect the
innocent beneficiaries of programs not tainted by discrimination, and
that limiting the scope of the termination power to the particular
program was integral to the legislative scheme.118

The Infection Theory in Taylor County. Not only does HEW

incorrectly rely on Taylor County to support termination of aid to one

federal program because of discrimination in another, but also it uses

Taylor County to support termination of assistance to a federal

program because of discrimination in a nonfederal program.119 Indeed,
HEW maintains that Taylor County requires such an approach.120 In

Taylor County the Fifth Circuit stated in dicta:

112. 414 F.2d 1068 (5th Cir. 1969).
113. Id. at 1076.
114. Id. at 1077.
115. Id.; see 110 CONG. REC. 8359-61 (1964) (list of programs that may involve federal

assistance); 45 C.F.R. �� 80.2, 80.13 at App. A (1975) (programs to which regulations apply).
116. 414 F.2d at 1077. The decision in Taylor County involved programs funded under the

Adult Education Act and titles I and III of the Elementary and Secondary Education Act. 414
F.2d at 1071.

117. 414 F.2d at 1070-72.
118. Id. at 1075-76. The court denied HEW the right to condemn programs by association:

In order to affirm HEW's action, we would have to assume, contrary to the express
mandate of [title VI], that defects in one part of a school system automatically infect
the whole. Such an assumption in disregard of statutory requirements is inconsistent
with both fundamental justice and with our judicial responsibilities.

. . . The statute prescribes a policy of disassociation of programs in the fact finding
process. Each must be considered on its own merits to determine whether or not it is in
compliance with the Act. . . . Schools and programs are not condemned enmasse or in
gross, with the good and the bad condemned together ....

Id. at 1074, 1078.
119. See 45 C.F.R. �� 86.31, .41 (1975).
120. See 40 Fed. Reg. 24128 (1975).
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[I] f the funds provided by the grant are administered in a

discriminatory manner, or if they support a program which is

infected by a discriminatory environment, then termination
of such funds is proper.121

The court defined an infected program as one that is so affected by
discriminatory practices elsewhere in the school system that it thereby
becomes discriminatory.122 Stating that a program is so affected by
discriminatory practices that it becomes discriminatory is another way
of saying that it is discriminatory. For example, guidance and

counseling policies discouraging girls from enrolling in a federally
funded auto mechanics class could infect that auto mechanics class so

that it becomes discriminatory. Even if girls gaining admission to auto

mechanics were not subjected to discrimination in the class itself, HEW
properly could terminate federal funds supporting the class because
some girls were excluded from it by the discriminatory policies that
infected it.
The Fifth Circuit held that the pinpoint provision prohibited the

termination of funds to a federally assisted program unless there was an

express finding of discrimination in that particular program.123 HEW
has expanded the infection theory far beyond the scope permitted by
the court's holding, apparently concluding that discrimination in a high
school athletic program, for example, so infects a bilingual education
program as to require termination of aid to the latter.124 The HEW

interpretation assumes, contrary to Taylor County, that defects in one

part of the school system automatically infect the whole. In requiring a

specific finding of discrimination in each program, the court in Taylor
County expressly rejected HEW's argument that the untainted nature of
a program constitutes only an affirmative defense for the aid

recipient.125 The burden of assuring that aid to nondiscriminatory
programs is not cut off is on HEW, not on the school district.126 The
court also refused to find that discrimination had infected all programs
in Taylor County despite the district's failure to desegregate.127 Thus,

121. 414 F.2d at 1078 (emphasis added); see 40 Fed. Reg. 24128 (1975) (citing infection

language of Taylor County as support for title IX regulations).
122. 414 F.2d at 1079.
123. Id. at 1078-79; accord, Gatreaux v. Romney, 457 F.2d 124, 128 (7th Cir. 1972) (federal

assistance to model cities activities unrelated to housing cannot be terminated because of
discrimination in low-rent housing program).

124. See 40 Fed. Reg. 29128 (1975).
125. 414 F.2d at 1079.
126. See id. at 1078; Civil Rights Act of 1964, �602, 42 U.S.C. �2000d-l (1970). Because the

enforcement provision of title VI is identical to the one in title IX, HEW has a similar obligation to
continue federal assistance under the latter. See Education Amendments of 1972, �902, 20 U.S.C.
�1682 (Supp. IV, 1974).
127. 414 F.2d at 1078-79. Prior to the 1965-66 school year, both students and faculty in all

Taylor County schools were segregated on the basis of race. After 3 years of "desegregation," less
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the Fifth Circuit's decision in Taylor County does not support HEW's
position. It indicates instead that the Department has exceeded its

authority under title IX by promulgating regulations that permit the
termination of assistance to one program because of discrimination in
another.

Use of "Program" in Lau v. Nichols. Despite the decision in

Taylor County, proponents of the title LX regulations argue that the

Supreme Court's decision in Lau v. Nichols12* permits the regulations'
institutional scope.129 In Lau the Court held that a San Francisco
school district violated title VI because non-English speaking Chinese
students did not have a "meaningful opportunity to participate in the
educational program."130 The Court's use of "program" in the singular
could imply that title VI covers all school activities, but the decision
does not support that conclusion.
The Court in Lau did not address the definition of educational

program or its relation to title VI.131 Rather, the holding rested on a

conclusion that the non-English speaking children could not participate
in any aspect of the school district's activities.132 The Court apparently
adopted the finding of Judge Hufstedler in her dissenting opinion
below. She found that the failure to provide English language
instruction to students of Chinese extraction completely foreclosed
those students from access to education.133
If such failure to provide bilingual services amounted to the

exclusion of Chinese-speaking children from participation in the

programs of the school district, it also would exclude them from

participation in the federal programs operated by that school district.
By this rationale, the Chinese-speaking children were being "excluded
from participation in" and were being "denied the benefits of" all

programs and activities receiving federal financial assistance, a plain
violation of title VI.134
than 4% of the black students were in white schools; no whites were in black schools; the faculty
remained segregated; and the school board's plans to rectify the situation were inadequate. Id. at
1070-71.

128. 414 U.S. 563 (1974).
129. See Hearings on Sex Discrimination Regulations, supra note 19, at 193.
130. 414 U.S. at 568.
131. See id. at 566-69.
132. See id. at 568.
133. Lau v. Nichols, 483 F.2d 791, 805 (9th Cir. 1973) (Hufstedler, J., dissenting), rev'd, 414

U.S. 563 (1974).
134. See Civil Rights Act of 1964, �601, 42 U.S.C. �2000d (1970). The Court decided Lau

under title VI, and did not rule on whether the failure of a school district to provide bilingual
educational services to non-English speaking children violated the fourteenth amendment's equal
protection clause. 414 U.S. at 566. Congress resolved that question in the Equal Educational
Opportunities Act of 1974. Section 204(f) of that Act provides that the failure of a school district
to take appropriate action to overcome language barriers is a denial of equal educational

opportunity. 20 U.S.C. � 1703(f) (Supp. IV, 1974).
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INDIRECT ASSISTANCE RATIONALE

The Benefit Theory. Proponents of the institutional interpre
tation of title IX also support their position on the theory that federal
aid to one school activity indirectly benefits other school programs,
thus bringing the other programs within the purview of the statute.135
In accordance with this rationale, HEW consistently has stated that title

IX covers every program or activity that receives or benefits from

federal financial assistance, even though the statute uses only the term

"receiving" and does not include the term "benefiting from."136 With

respect to the federal categorical aid programs, however, the benefit

theory directly contravenes the laws governing such assistance. For

example, allowing vocational education funds to free other money for

use in athletics would violate section 123(a)(2) of the Vocational
Education Act of 1963, which requires states to assure that federal
funds only supplement and do not supplant state or local funds.137
Virtually every law affecting elementary and secondary education
contains similar language,138 and section 434 of the General Education
Provisions Act, which applies to every education program administered

by HEW, contains similar provisions.139
Because of these statutes, athletic programs legally cannot benefit

from funds provided to school districts under a federal education

program. Even under a rationale that stretches the word "receiving" to
include "indirectly benefiting from," athletics cannot be considered to
be a federally assisted education program.

Impact Aid. Although aid under federal categorical programs
cannot be terminated without a finding of discrimination in each such

program, there remains the question whether the receipt of non-

categorical federal aid subjects all programs, including athletics, to
federal jurisdiction. The only federal program of noncategorical
assistance to local educational agencies is the impact aid program, under
which the federal government provides school districts with funds to

135. See, e.g., Bob Jones Univ. v. Johnson, 396 F. Supp. 597, 603-04 (D.S.C. 1974), aff'd, 529
F.2d 514 (4th Cir. 1975) (federal veterans' payments benefit university by enlarging pool of
qualified applicants from which university can draw); Hearings on Sex Discrimination Regulations,
supra note 19, at 217-18 (statement of Holly Knox, Project Director, Project on Equal Education
Rights, National Organization for Women) (vocational education funds indirectly may subsidize
school sports program).

136. See 45 C.F.R. �86.31 (1975).
137. See 20 U.S.C. �1263(a)(ll) (1970).
138. See, e.g., Elementary and Secondary Education Act of 1965, � 141(a)(3), 20 U.S.C. �241

e(a)(3) (1970); Adult Education Act �307, 20 U.S.C. �1206(b) (1970); Education of the
Handicapped Act �614, 20 U.S.C. � 1413(a) (1970).

139. See 20 U.S.C. �1232c(b)(l)(A)(4) (Supp. IV, 1974).
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compensate for tax revenues lost because of the presence of federal
installations.140
Although Congress did not discuss impact aid during the debate on

title IX, it did do so during consideration of title VI of the Civil Rights
Act of 1964. 141 Many of the school districts receiving impact aid at that
time were racially segregated dual school systems,142 and HEW testified
to the need to terminate impact aid to such segregated districts.143

Indeed, the purpose of title VI was to prohibit the expenditure of
federal dollars in a racially discriminatory manner.144
With respect to recipient districts that were not segregated entirely,

however, the question arose as to how the pinpoint termination

provision was to be effectuated. During the Judiciary Committee

hearings in the House, Attorney General Kennedy addressed this

problem:

Mr. Mathias. Suppose there were some discriminations in the
school lunch program. Does that mean that the school is

going to be cut off from area aid?

Attorney General Kennedy. No, just from the particular
program where the discrimination exists.145

If impact aid cannot be cut off properly under title VI because of

discrimination in the school lunch program, it cannot be cut off under
the identical provisions of title IX because of discrimination in the
athletic program.

Each federal assistance program, be it impact aid, or title I, or

vocational education, must be examined program by program. Only
when the federal funds provided under a particular program are being
spent in a discriminatory manner may those particular funds be
terminated. Neither the Fifth Circuit's decision in Taylor County, nor
the subsequent Supreme Court decision in Lau, nor the indirect
assistance theory justify HEW's contrary position.

140. 20 U.S.C. �� 236-41 (1970), as amended, (Supp. IV, 1974). This program also is referred
to as impacted area aid, school assistance to federally affected areas (SAFAA), and area aid.

141. See, e.g., 110 CONG. REC. 2481 (1964) (remarks of Congressman Ryan) (House
Education and Labor Subcommittee reported that 63.6 percent of southern and border state
school districts receiving impact aid were segregated).

142. See id.
143. See House Judiciary Committee Hearings, supra note 100, at 1552 (remarks of Secretary

Celebrezze) (segregated schools should not receive impact aid).
144. Civil Rights Act of 1964, �601, 42 U.S.C. �2000d (1970).
145. Hearings on H.R. 7152, As Amended by Subcomm. No. 5, Before the House Comm. on

the Judiciary, 88th Cong., 1st Sess., ser. 4, pt. IV, at 2766 (1963).
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LEGISLATIVE HISTORY OF TITLE IX AND RELATED BILLS

Other aspects of the legislative history of title IX also indicate that

by covering programs "receiving Federal financial assistance," Congress
did not intend to include programs, such as athletics, that do not

receive such aid.
Hearings on H.R. 16098. Section 805(a) of H.R. 16098,
which would have amended title VI of the Civil Rights Act of 1964 to
prohibit discrimination on the basis of sex in federally assisted

programs and activities, was a predecessor to title IX.146 During the

hearings on section 805, witnesses testified in favor of such an

amendment, pointing out the wide-spread discrimination against girls
and women in various federal programs.147 These witnesses used

examples only of federal categorical programs, implying that they
understood "program" to mean a project receiving federal assistance
under a specific grant statute.148

As part of its attempt to justify the inclusion of nonfederally assisted
athletic programs within the meaning of "federally assisted programs,"
HEW cited examples of sex discrimination in athletics purportedly
drawn from these hearings.149 Thus, the Department implied that such

testimony influenced the authors of title IX. A review of the two

volumes of printed hearings on the provisions that became title IX,
however, reveals not one witness who testified to the existence of such
discrimination in athletic programs. Testimony concerning the specific
instances referred to by HEW did appear, however, in the hearings
concerning women's educational equity held 3 years after the title IX

hearings and 1 year after Congress enacted title IX.150
m� . _ , , . � � �� �

146. See H.R. 16098, 91st Cong., 2d Sess. (1970).
147. See, e.g., Hearings on Section 805 of H.R. 16098 Before the Special Subcomm. on

Education of the House Comm. on Education and Labor, 91st Cong., 2d Sess., pt. 1, at 376
(1970) (Dr. Bernice Sandler, testifying regarding sex discrimination in Job Corps program); id. at
633 (Mrs. Frankie M. Freeman, testifying regarding sex discrimination in small business and

housing programs).
148. See. e.g., id. at 376 (Job Corps program); id. at 375 (title III, Elementary and Secondary

Education Act of 1965); id. at 645-61 (National Defense Education Act, Teacher Corps,
Vocational Education Act of 1963, Education Professions Development Act).

149. See U.S. Dep't of Health, Education and Welfare, Title IX-Civil Rights, HEW FACT
SHEET, June 1975, at 1-2 (accompanying publication of final title IX regulations in Federal
Register).

No one disputes that sex discrimination by school districts violates the fourteenth amendment,
although relevant case law indicates that the single sex physical education classes prohibited by the
regulations would not necessarily violate the fourteenth amendment. See Williams v. McNair, 316
F. Supp. 134, 136-38 (D.S.C. 1970) (three-judge court), aff'd, 401 U.S. 951 (1971). An
amendment to legislation enforcing the fourteenth amendment's equal protection clause
confirmed congressional understanding that the Constitution does not prohibit single sex gym
classes. See Transcript, H.R. 13915, et ai, To Further the Achievement of Equal Educational
Opportunities, House Comm. on Education and Labor, 92d Cong., 2d Sess. 1107 (Aug. 7, 1972);
notes 153-55 infra and accompanying text.

150. Hearings on H.R. 208 Before the Subcomm. on Equal Opportunities of the House Comm.
on Education and Labor, 93d Cong., 1st Sess., pt. 1, at 6 (1973).
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The only specific comment in the legislative history of title LX

concerning whether the definition of program or activity included
athletics occurred during debate on Senator Bayh's original version of
title IX. Because that version would have covered every program
conducted by a recipient of federal aid, whether such program itself
received aid was not then at issue. In response to a question from
Senator Dominick regarding the scope of the term "program," Senator
Bayh stated that the purpose of his amendment was to provide equal
access to educational and extracurricular activities, which would have
included athletics. IS1 Senator Bayh's original version, with its broad,
institution-wide coverage, was not enacted.152 Thus, the reference to

extracurricular activities such as athletics does not support HEW's
reading of the narrower provision finally enacted.

Equal Educational Opportunities Act. Although the subject of
athletics in elementary and secondary schools was not mentioned at all

during consideration of title LX, Congress expressly considered it during
action on H.R. 13915, the Equal Educational Opportunities Act, which
Congress enacted after title IX as part of the Education Amendments of
1974.153
As originally introduced, the Equal Educational Opportunities Act of

1974 applied only to discrimination based on race, color, or national
origin.154 In discussing amendments proposed by Representative
Chisholm to expand the coverage of the bill to include sex discrimina

tion, Congressman Dellenback asked about their effect on the segrega
tion by sex of school gym classes.155 The discussion that ensued
indicated that members of the committee perceived a difference
between discriminatory and nondiscriminatory assignments based on

sex, and believed that the bill would not apply where assignment by sex

to classes, as in gym classes, was not discriminatory.156 Nonetheless,
Congress approved Congressman Dellenback's clarifying amendment
that forbade segregation by sex "among" schools, but permitted such

segregation "within" a school.157 Unlike title LX, the Equal Educational

151. 117 CONG. REC. 30407 (1971) (legislation provides equal access to educational and
extracurricular activities, with exception of collegiate football, dormitories, or other unique
situations).

152. See notes 94-98 supra and accompanying text.
153. 20 U.S.C. �� 1701-58 (Supp. IV, 1974).
154. H.R. 13915, � 2(a)(1), 92d Cong., 2d Sess. (1972); see Hearings on H.R. 13915 Before the

House Comm. on Education and Labor, 92d Cong., 2d Sess., pt. 1, at 1 (1972).
155. See Transcript, H.R. 13915, et ai, To Further the Achievement of Equal Educational

Opportunities, House Comm. on Education and Labor, 92d Cong., 2d Sess. 1107 (Aug. 7, 1972).
156. Id. at 1111.
157. Id. at 1110; see Equal Educational Opportunities Act of 1974, �221, 20 U.S.C. �1720

(Supp. IV, 1974).
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Opportunities Act of 1974 applies to athletics because, as a law

implementing the equal protection clause of the fourteenth amend

ment, it is not limited to programs receiving federal financial

assistance.158 Thus, less than 2 months after title IX's enactment, the
same House Committee on Education and Labor, which had legislative
jurisdiction over title IX, considered whether it wanted to require coed

gymnasium classes and expressly decided that it did not want to do so.

The Javits Amendment HEW maintains that section 844 of

the Education Amendments of 1974,159 the Javits Amendment,
provides clear support for the position that title IX applies to

athletics.160 Section 844 required the Secretary of HEW to publish
within 30 days title IX regulations, "which shall include with respect to

intercollegiate athletic activities reasonable provisions considering the
nature of particular sports."161
The genesis of the Javits Amendment, however, does not support an

interpretation mandating coverage of sports. During Senate con

sideration of the Education Amendments of 1974, 2 years after the

passage of title IX, Senator Tower proposed an amendment excluding
revenue-producing intercollegiate athletics from coverage by title IX.162
The amendment was a response to the "confidential" draft of HEW's
athletic regulations, which had been widely circulated.163 In a floor

speech supporting his amendment, Senator Tower discussed the need to

upgrade women's athletic opportunities in institutions of higher
education, but pointed out that Congress did not intend title IX to

extend to intercollegiate athletics; if a court should hold that title IX
did include such activities, HEW would have been free under his
amendment to title IX to prescribe rules for all but the very narrow

class of revenue-producing sports.164

158. Equal Educational Opportunities Act of 1974, �203, 20 U.S.C. �1702 (Supp. IV, 1974);
see U.S. CONST, art. I, sec. 8. A detailed listing of what constitutes an illegal denial of equal
educational opportunity is set forth in the Act. See Equal Educational Opportunities Act of 1974,
�204, 20 U.S.C. �1703 (Supp. IV, 1974). Specific remedies, none of which relate to federal

assistance, also are provided. See id. �207, 20 U.S.C. �1706. In contrast, Congress' right to
impose reasonable requirements on the expenditure of federal money provides the basis for

enactment of titles VI and IX. See 110 CONG. REC. 1527 (1964) (legal memorandum submitted

by Congressman Celler providing that title VI not an exercise of regulatory authority over states,
but prohibition against discrimination resting on congressional power to fix terms on which federal
funds available).

159. 20 U.S.C. �1681 (Supp. IV, 1974).
160. See 40 Fed. Reg. 24134 (1975) (section 844 is congressional mandate to cover athletics);

Hearings on Sex Discrimination Regulations, supra note 19, at 485 (remarks of Secretary
Weinberger).

161. 20 U.S.C. �1681 (Supp. IV, 1974).
162. 120 Cong. Rec. 15322 (1974).
163. See id. at 15323.
164. See id.
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Another amendment, proposed by Senator Mondale, required the
Commissioner of Education to publish, within 30 days, regulations
implementing title IX.165 Senator Mondale's proposal stemmed from
HEW's failure to promulgate regulations in the 2 years since the
enactment of title IX. In accepting Senator Mondale's modification,
Senator Tower said:

[I]n adding this modification at his suggestion and request,
which I think is a reasonable modification, may I say it is not
intended to confer on HEW any authority it does not already
have under the act.166

The amendment passed in the Senate on a voice vote.167
HEW interpreted the amended language in a manner opposite from

Senator Tower's intention when he proposed the language from which
the Javits Amendment was derived. It is unlikely that Senator Javits
would have authored a provision directly opposite from that which he
found acceptable when offered by Senator Tower.168 Indeed, the Javits
Amendment was a provision of the same Education Amendments of
1974 that contained the Equal Educational Opportunities Act of 1974,
which specifically provides that separation by sex within a school, for
example, in gym classes, is not a denial of equal educational

opportunity.169 In view of the legislative history of the Javits provision,
a more precise interpretation of section 844 is that if HEW is found to

have jurisdiction over intercollegiate athletics, then the regulations
should take into account the differing nature of various revenue- and

nonrevenue-producing sports.

Conclusion

The authority conferred on the Department of Health, Education
and Welfare by title IX of the Education Amendments of 1972 protects
the beneficiaries of federally-assisted education programs, that is,
students. Title IX does not extend to employment practices, nor to the
beneficiaries of programs not funded under a federal education statute.
In support of its position that title IX applies to employment

practices, HEW misconstrues the legislative history of both title IX and

165. Id.
166. Id. (emphasis added).
167. Id. During the House-Senate conference, Senator Tower's amendment was modified and

tacked onto the end of the Mondale language pursuant to a suggestion by Senator Javits, hence the
denomination "Javits Amendment."

168. See id. (remarks of Senator Javits) (amendment is acceptable).
169. See Education Amendments of 1974, �221, 20 U.S.C. �1720 (Supp. IV, 1974).
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title VI, and it misapplies Supreme Court decisions based on the
fourteenth amendment. Title VII and the Equal Pay Act of 1963

provide employees with appropriate remedies and adequate procedural
safeguards.
Title IX does not cover educational programs and activities, such as

athletics, that do not receive federal financial assistance. Unlike the

Equal Educational Opportunities Act of 1974, which is based on

Congress' power to enforce the equal protection clause, title IX rests on

Congress' power to impose reasonable requirements on the expenditure
of federal dollars. Only if Congress funds a program of assistance to

athletics will athletics come within the purview of title IX. If Congress
should approve such an assistance statute, tben the athletic programs
actually receiving assistance under that statute would be subject to title
IX. Athletic programs do not now receive federal financial assistance,
however, and they are not included within the scope of title IX.
In attempting to achieve a worthy goal, the elimination of sex

discrimination in education, HEW has exceeded its statutory authority
and encroached on the powers of Congress. Congress has provided
comprehensive, even redundant, remedies for both employment dis
crimination and denials of equal educational opportunities in the Civil
Rights Act of 1964 and subsequent enactments. These remedies do not
include the termination of programs enacted to meet the needs of
innocent beneficiaries if such programs are free from discrimination.
The end of equal educational opportunity does not justify the
assumption of legislative functions by an executive department.
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NOTE
UNGAGGING THE PRESS: EXPEDITED RELIEF
FROM PRIOR RESTRAINTS ON NEWS COVERAGE
OF CRIMINAL PROCEEDINGS

Introduction

Judges and legal scholars in recent years have vehemently debated
whether a court constitutionally may impose a prior restraint on the

press to protect a criminal defendant's right to a fair trial.1 In Nebraska
Press Association v. Stuart2 the Supreme Court gave its definitive

response to that question, answering it in the affirmative.3 The Court
invalidated the restrictive order, but stated that "the guarantees of

freedom of expression are not an absolute prohibition . . . under all
circumstances."4 The Court emphasized that "the barriers to prior

1. E.g., T. Emerson, The System of Freedom of Expression 459-65 (1970); Jaffe, .

Trial by Newspaper, 40 N.Y.U.L. REV. 504 (1965); Landau, The Challenge of the Communi
cations Media, 62 A.B.A.J. 55, 56 (1976); Powell, The Right to u Fair Trial, 51 A.B.A.J. 534

(1965). Conflict between freedom of speech under the first amendment and the right to a fair trial

by an impartial jury under the sixth amendment has been recognized since the beginning of the

Republic. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2797-98, 2801-02 (1976); United
States v. Dickinson, 465 F.2d 496, 502-06 (5th Cir.), remand, 349 F. Supp. 227 (M.D. La. 1972),
aff'd, 476 F.2d 373 (5th Cir.), cert, denied, 414 U.S. 979 (1973). Debate has intensified during
the past 15 years because of the Supreme Court's reversal of several criminal convictions on the

ground that publicity surrounding the defendant's trial had denied him the right to a fair trial by
an unbiased jury. See, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S.
532 (1965); Rideau v. Louisiana, 373 U.S. 723 (1963); Irvin v. Dowd, 366 U.S.717 (1961). Judges
in civil trials also occasionally impose gag orders because they believe publicity threatens the
fairness of the proceeding. See generally Comment, Gag Order Protection for Civil Trials, 64 GEO.
L.J. 967 (1976).

2. 96 S. Ct. 2791 (1976).
3. Id. at 2808. Previous Supreme Court decisions have imposed a heavy presumption against the

constitutional validity of prior restraint on speech in other contexts. See New York Times Co. v.
United States, 403 U.S. 713, 714 (1971) (national security); Organization for a Better Austin v.

Keefe, 402 U.S. 415, 419 (1971) (restraint of distribution of leaflets); Carroll v. President &
Comm'rs of Princess Anne, 393 U.S. 175, 181 (1968) (restraint of political rally); Bantam Books
v. Sullivan, 372 U.S. 58, 70 (1963) (prior administrative restraint of obscenity); Near v. Minnesota,
283 U.S. 697, 713 (1931) (statutory restraint of defamatory publication). None of these cases

involved restrictive orders entered to protect a defendant's right to a fair trial. See Nebraska Press
Ass'n v. Stuart, 96 S. Ct. 2791, 2801 (1976).

4. 96 S. Ct. at 2808. Although allowing gag orders in some circumstances, the Court held that
courts constitutionally may not subject reporting of information adduced at a public hearing to

prior restraint. Id. at 2807.
Justice Brennan, joined by Justices Stewart and Marshall, concurred in the judgment, but stated

he would hold that prior restraints on the freedom of the press are never a constitutionally
permissible method of enforcing the right to a fair trial. Id. at 2809 (Brennan, J., with Stewart &
Marshall, JJ., concurring). Justice Stevens in a concurring opinion indicated he might accept
Justice Brennan 's ultimate conclusion, but that he was not here called upon to reach the issue. Id.
at 2830 (Stevens, J., concurring). Justice White, concurring, questioned whether a gag order would
ever be justifiable. Id. at 2808 (White, J., concurring). Justice Powell, also concurring, emphasized
the "unique burden" that must be met to justify a prior restraint. Id. (Powell, J., concurring).

81
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restraint remain high and the presumption against its use continues
intact."5 To ensure judicial restraint in the use of restrictive orders, the
Court delineated stringent substantive standards that a court must

satisfy before it imposes a restraint.6 Nevertheless, the Court did not

set forth procedural standards to guide lower courts in the imposition
of restraints, noting that it was not necessary to reach that issue.7
If any restraint is permitted, courts must develop a uniform and

speedy procedure to govern its imposition. Because procedures are as

important as the substantive rule of law applied,8 a constitutional

procedural safeguard is necessary to protect the media's first amend
ment right to cover trials. Such a procedure must include some

mechanism to ensure prompt relief in the event the trial judge imposes
an unconstitutional prior restraint. In choosing a procedure, the courts

must consider the potential adverse impact on a defendant's right to a

fair trial as well as the general implications of the use of the procedure
for our federal system of judicial review.

The urgency of establishing a procedure for speedy relief stems from
the Supreme Court's sanction of the use of gag orders, making their
increased imposition likely. It is important to examine the alternative

procedures available to achieve speedy review because various pro
cedures now are being advocated and adopted. Nebraska Press
Association itself, for example, made available a novel form of appellate
relief. Seven months prior to the decision on the merits, Justice
Blackmun took the unprecedented step of granting a stay of the lower
state court order prior to the promised review of that order by the

Supreme Court of Nebraska.9 This action already has prompted various

5. Id. at 2808.
6. Id. at 2804. The Court indicated that in reviewing the constitutionality of a prior restraint it

would examine
the evidence before the trial judge when the order was entered to determine (a) the
nature and extent of pretrial news coverage; (b) whether other measures would be likely
to mitigate the effects of unrestrained pretrial publicity; (c) how effectively a restraining
order would operate to prevent the threatened danger.

Id. at 2804.
7. Id. at 2799. The Court reasoned:
The problems presented in this case have a substantial history outside the reported
decisions of the courts in the efforts of many responsible people to accommodate the
competing interests. We cannot resolve all of them, for it is not the function of this
Court to write a code. We look instead to this particular case and the legal context in
which it arises.

Id.
8. Speiser v. Randall, 357 U.S. 513, 520 (1958).
9. Nebraska Press Ass'n v. Stuart, 423 U.S. 1327, 1329 (Blackmun, Circuit Justice, 1975).

Justice Blackmun stayed only part of the lower court's restrictive order, finding its coverage overly
broad and vague. Id. at 1330-31. This was the second request for a stay, Justice Blackmun having
denied the first. Nebraska Press Ass'n v. Stuart, 423 U.S. 1319 (Blackmun, Circuit Justice, 1975).
Subsequent to the Supreme Court of Nebraska decision upholding the remaining restriction, the

press applied for a more extensive stay, which the full Court denied. Nebraska Press Ass'n v.

Stuart, 423 U.S. 1027 (1975) (mem.).
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attempts to gain stays of other gag orders.10 The American Bar

Association (ABA) recently recommended a court procedure to govern
the use of gag orders.11 In addition to procedures for imposition in the

trial court,12 the ABA suggests review be provided in the most

expeditious manner available in the particular jurisdiction.13 Some state

courts already have expressed general approval of the recom

mendation.14 Finally, representatives of the media have advocated that

any gag order imposed be stayed automatically pending appeal.15
Before these or other procedures become widespread, they should be
examined closely to determine which, if any, best protects all interests
involved.

Such examination must first address whether any procedural
protection is necessary. Attention must then focus on the procedure for
obtaining a stay from a Supreme Court Justice of a lower state court's

gag order, because that is the most novel, and hence most unexplored,16
10. See Webb v. Lohr, 44 U.S.L.W. 3718 (U.S. June 10, 1976) (mem.) (stay denied); Gold v.

Connecticut, No. A788 (Marshall, Circuit Justice, Mar. 10, 1976) (unpublished opinion) (stay
denied); Peterson v. Logan, No. S75-113(N), Order (S.D. Miss. Apr. 28, 1976) (application to

federal district court for stay of state court gag order). Moreover, the two other gag order cases
that reached the Supreme Court in the past 2 years did so on motion for a stay. See Newspapers,
Inc. v. Blackwell, 421 U.S. 997 (1975) (mem.) (stay denied); Times-Picayune Pub. Corp. v.

Schulingkamp, 419 U.S. 1301 (Powell, Circuit Justice, 1974) (stay granted).
In Blackwell Justices Brennan and White would have granted the stay. Id. at 997. Justices

Brennan, Stewart, and Marshall would have granted the stay in Nebraska Press Association when
the motion came before the Supreme Court after disposition by the Supreme Court of Nebraska.
423 U.S. 1027 (1975) (mem.) (stay denied). Thus five members of the Supreme Court have
indicated assent to staying a gag order, pending review by the Supreme Court, in at least some
circumstances, although only Justice Blackmun has actually granted a stay prior to review by the
highest state court.

11. see aba legal advisory committee on free trial and free press,
Recommended Court Procedure to Accommodate Rights of Fair Trial and
FREE PRESS (Rev. Draft Nov. 1975) (adopted by ABA House of Delegates, without change, Aug.
12, 1976) [hereinafter cited as ABA RECOMMENDATIONS ].
12. Id. at 14-16. The procedure recommends that judges give notice to the public and press

when considering access-restricting orders, permit written objections to be filed, hold hearings on
proposed orders at which the press and public may appear with or without counsel and without
conceding personal jurisdiction, and issue findings of fact and conclusions of law to justify
imposition of an order. Id.

13. Id. at 17.
14. See New York Times Co. v. Starkey, 51 App. Div. 2d 60, 380 N.Y.S.2d 239, 244 (2d Dep't

1976); State ex rel. Miami Herald Pub. Co. v. Mcintosh, No. 48,264, at 13 (Fla. July 30, 1976)
(Sundberg, J., concurring).

15. See Landau, supra note 1, at 59-60; Brief of The Reporters Committee for Freedom of the
Press Legal Defense and Research Fund as Amicus Curiae at 40, Nebraska Press Ass'n v. Stuart, 96
S. Ct. 2791 (1976) [hereinafter cited as Reporters' Amicus Brief]; Address by Arthur B. Hanson
for American Newspaper Publishers Association Before the Legal Advisory Committee on Fair
Trial and Free Press of the American Bar Association in Washington, D.C, Oct. 24, 1975, at 4-6
(copy on file at the Georgetown Law Journal).

16. Commentators have explored other available procedures. See Landau, supra note 1
(automatic stay); Rendleman, Free Press-Fair Trial: Review of Silence Orders, 52 N.C.L. Rev. 127
(1973) (various alternatives examined); Roney, The Bar Answers the Challenge, 62 A.B.A.J. 60
(1976) (ABA Recommendations). See generally Monaghan, First Amendment "Due Process,

" 83
HARV. L. REV. 518 (1970) (immediate judicial determination).
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alternative available and because its use would have a serious impact on
statutory and constitutional limitations on the jurisdiction of the
Supreme Court, principles of federalism and comity, and other areas of
the law. This mechanism then should be compared to possible
alternatives. Comparison should be in terms of the protection of first
amendment rights, the extent of damage to a criminal defendant's sixth
amendment rights, the impact on our federal system of judicial review,
and the realistic likelihood of adoption by the courts.17

Constitutional Requirements for Imposing
Gag Orders

necessity for a uniform procedure

In those exceptional circumstances in which the Supreme Court has
found the Government's use of prior restraints permissible, the Court's
rationale has been that the type of speech involved was not protected
by the first amendment.18 The Court has required procedures in those
cases to ensure the prior restraint does not suppress speech that does
come within the ambit of the first amendment. Thus, although
obscen'ty is exempted from first amendment protection,19 special
procedures must be followed before censoring obscene material.20

17. Procedural safeguards also could be implemented by legislation, but it is beyond the scope
of this Note to assess the likelihood that this would occur. It is also beyond the scope of this Note
to discuss whether the press should be able to challenge "indirect" prior restraints�for example,
restraints on parties to the proceeding or the closing of the proceeding to the public�as well as

direct restraints on publication. The Supreme Court declined to rule on this issue in Nebraska Press

Association, but lower courts have sometimes held the press has standing to challenge "indirect"
prior restraints. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2805 n.8 (1976); CBS v.

Young, 522 F.2d 234, 237-38 (6th Cir. 1975) (per curiam); United States v. Mandel, Cr. No.

HM75-0822, at 4 (D. Md. Dec. 19, 1975).
18. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2817 (1976) (Brennan, J., with Stewart &

Marshall, JJ., concurring). But cf. New York Times v. United States, 403 U.S. 713, 714 (1971)
(per curiam) (military security may warrant special treatment); Schenck v. United States, 249 U.S.

47, 52-53 (1919) (same).
19. Roth v. United States, 354 U.S. 476, 485 (1957).
20. Freedman v. Maryland, 380 U.S. 51, 58-59 (1965); see Southeastern Promotions, Ltd. v.

Conrad, 420 U.S. 546, 559 (1975) (decision to bar showing of rock musical in municipal
auditorium unconstitutional because no procedural safeguards followed); United States v.

Thirty-seven Photographs, 402 U.S. 363, 367 (1975) (procedural safeguards ensuring prompt
judicial review implicit in customs statute calling for seizure of obscene materials); Bantam Books,
Inc. v. Sullivan, 372 U.S. 58, 64 (1963) (state statute establishing commission to advise.public on

obscene materials unconstitutional); Speiser v. Randall, 357 U.S. 513, 521 (1958) (state statute

requiring oath of allegiance as a condition to veterans' payments and placing burden of proof on
taxpayer unconstitutional); Kingsley Books, Inc. v. Brown, 354 U.S. 436, 443-44 (1957)
(provisions for notice to seller and prompt judicial determination adequate to permit law
enforcement officials to obtain court order enjoining sale and distribution of obscene literature).

The Court in Freedman held that the burden of proving that the motion picture is unprotected
must rest on the censor and that a judicial determination in an adversary proceeding is necessary.
380 U.S. at 58.
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Similarly, although the first amendment does not protect words that

may have the effect of force and may incite violence,21 safeguards are

required so that an order restricting such speech is drawn in the

narrowest possible terms.22
In contrast to obscenity and fighting words, press coverage of judicial

proceedings is not exempt from the ambit of the first amendment.

Rather, such commentary serves the very interests the first amendment
is designed to protect.23 Restrictions on this protected speech are

permissible, if at all, only because of the need to accommodate

potentially conflicting first and sixth amendment rights.24 Safeguards
here are more imperative than in the exempted speech cases in which
the speech suppressed serves no societal interest.25 Thus, the Consti
tution may require procedural safeguards to protect the press' right to
comment on judicial proceedings.

News media representatives have argued that establishing a procedure
for direct prior restraints might tend to encourage the issuance of

restrictive orders and hence would harm the very interests it was

designed to protect.26 This argument initially seems reasonable because

21. See Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (state statute restricting
speech in public place); Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 U.S. 286, 294, 299
(1941) (injunction against picketing by labor union); Cantwell v. Connecticut, 310 U.S. 296, 308
(1940) (dictum) (state's power to proscribe speech likely to produce violence obvious).

22. Carroll v. President & Comm'rs of Princess Anne, 393 U.S. 175, 183-84 (1968); see

Procunier v. Martinez, 416 U.S. 396, 415-16 (1974) (prison censorship regulations broader than

necessary to further compelling state interest of preventing prison violence).
23. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2816 (1976) (Brennan, J., with Stewart &

Marshall, JJ., concurring); Bridges v. California, 314 U.S. 252, 268-69 (1941) (contempt of court
for publication of comments pertaining to pending litigation).

24. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2803-04 (1976).
25. See United States v. Schiavo, 504 F.2d 1, 13 (3d Cir.) (Adams, J., concurring), cert, denied,

419 U.S. 1096 (1974), quoting Monaghan, supra note 16, at 519. In Nebraska Press Association,
Justice Brennan stated that notice and opportunity to be heard must be accorded the media before

they are bound by a gag order. 96 S. Ct. at 2826 (Brennan, J., with Stewart & Marshall, JJ.,
concurring). See also Landau, supra note 1, at 58.
The Supreme Court has contemplated the possibility of restraining protected speech to

accommodate an overriding interest in national security without mandating specific procedural
safeguards. See New York Times Co. v. United States, 403 U.S. 713, 714 (1971). This does not

weaken the argument for strong procedural safeguards governing the imposition of gag orders. The
national security exception has never served as the basis for upholding a prior restraint. See
Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2818 (1976) (Brennan, J., with Stewart & Marshall,
JJ., concurring). Cases where the Government has attempted to restrain publication in the interests
of national security are few and receive quick attention by the Supreme Court. See New York
Times Co. v. United States, supra at 753, 755 & n.* (Harlan, J., dissenting). In contrast, the need
to protect a criminal defendant's right to a fair trial arises so frequently, and the use of gag orders
is so sufficiently common, that the Supreme Court could not possibly give the restraints the same

individualized attention. See note 27 infra.
26. See Consoli, Lawyers Vote Approval of Gag Order Procedure, EDITOR & PUBLISHER,

Aug. 14, 1976, at 9; REPORTERS COMM. FOR FREEDOM OF THE PRESS, PRESS
CENSORSHIP Newsletter, No. X, Sept.-Oct. 1976, at 35. Floyd Abrams, a New York
attorney who has represented the New York Times and other media organizations, has suggested
that due process procedures could provide a vehicle for the issuance of such orders that judges
otherwise might not consider. Id.
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establishing a procedure does acknowledge the possible validity of
restrictive orders. The argument, however, does not withstand close
analysis.
Although no procedural safeguards existed, courts have imposed gag

orders with increasing frequency in recent years. Before Nebraska Press
Association, courts imposed hundreds of restrictive orders of various
kinds27 in response to the admonition in Sheppard v. Maxwell26 that
"courts must take such steps by rule and regulation that will protect
their processes from prejudicial outside interference."29 Thirty-nine
direct restraints on publication have been documented; 27 of those
were imposed during the last 2 years.30
Nebraska Press Association can only increase the use of gag orders.

Just as trial judges took heed of the admonition in Sheppard, so will
they attach significance to the Court's refusal in Nebraska Press
Association to hold all gag orders unconstitutional. Knowing that gag
orders may be constitutional, counsel for defendants may request such

27. The Reporters Committee for Freedom of the Press has documented 174 cases involving
restrictive orders since 1966 and believes that courts have imposed many more of which the
committee has no knowledge. Landau, supra note 1, at 55. The breakdown of such orders by the
committee�each case being listed only once although it might fall into more than one

category�is:

Closing Prior Prior Restraints
Court Restraint Restraints on

Proceedings of on Photography
or Statements Publication
Records by

Participants

1967 1 2 0 2
1968 5 7 1 0
1969 1 4 1 0
1970 0 7 0 1

1971 5 6 2 1

1972 4 1 4 1

1973 8 7 4 0
1974 12 11 13 1

1975 25 18 14 5

61 63 29 11

Id. at 57. For summaries of applications for gag orders and their subsequent disposition, see the

Press Censorship Newsletter, published periodically by the Reporters Committee.
28. 384 U.S. 333 (1966).
29. Id. at 363.
30. Note 27 supra.
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orders, both to minimize the potential for prejudicial publicity and to

avoid ineffective assistance of counsel charges.31 Judges and prosecutors
may favor such orders to avoid the possibility of reversal on appeal.32
Thus, whether procedures are established or not, the press is likely to

face significant numbers of gag orders in the future.
Although gag orders may continue to increase, the establishment of a

procedure may prevent the imposition of unconstitutional gag orders.
For example, requiring that the press receive notice and opportunity to
be heard would force a judge to think through available alternatives to

protect a defendant's right to a fair trial. This process itself might
eliminate any apparent necessity for an order, thereby avoiding
imposition in the first place.33
Not only the press, but society as well, would benefit by avoiding the

confrontation between first and sixth amendment rights that accom

panies a prior restraint. Professor Bickel observed that, in recognition
of the fundamental tensions between first amendment and other
societal values, the Court has established a "series of defensive

procedural entrenchments between the First Amendment and
interests adverse to it."34 As a result, confrontation rarely occurs and
when it does is limited in scope. By preventing confrontation, "we
thus contrive to avoid most judgments that we do not know how to

make."35
In Nebraska Press Association the Supreme Court specifically

declined to decide whether the first amendment is paramount to the

31. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2826 (1976) (Brennan, J., with Stewart &
Marshall, JJ., concurring).

32. Id. ; see note 46 infra and accompanying text.
33. Roney, supra note 16, at 61. But see notes 44-47 infra and accompanying text.
34. A. Bickel, The Morality of Consent 87-88 (1975).
35. Id. at 88. Avoidance of confrontation generally is seen as the primary value of fair trial/free

press procedures. See State ex rel. Miami Herald Pub. Co. v. Mcintosh, No. 48,464, at 12 (Fla. July
30, 1976) (Sundberg, J., concurring); Rosato v. Superior Ct., 51 Cal. App. 3d 190, 241, 124 Cal.
Rptr. 427, 466 (Dist. Ct. App. 1975) (Franson, J., concurring & dissenting), cert denied, 96 S. Ct.
3200 (1976). See generally Monaghan, supra note 16. The development of voluntary guidelines is
premised on this need to accommodate the interests involved and to avoid conflict, without
expressing an opinion on the actual substantive constitutional standards to be employed. Roney,
supra note 16, at 61; see, e.g., ABA RECOMMENDATIONS, supra note 11; ADVISORY
Committee on Fair Trial and Free Press, ABA Project on Standards for
Criminal Justice, Standards Relating to Fair Trial and Free Press
(Approved Draft 1968); ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, SPECIAL
Committee on Radio, Television, and the administration of Justice,
freedom of the press and fair trial, final report with recommendations
(1967); committee on the operation of the jury system, judicial con
FERENCE of the United States, Report on the "Fair Press-Fair Trial" Issue
(Sept. 1968), reprinted in 45 F.R.D. 391 (1969).
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sixth amendment.36 Perhaps the tension between the two is
irresolvable.37 If so, we ought to avoid the confrontation by
establishing "defensive procedural safeguards."38 On the other hand,
perhaps no tension exists between the rights to free speech and fair
trial;39 however, at least as long as conflict is perceived and corrective
action by trial judges in some form is available, unnecessary
infringement of first amendment rights should be procedurally
safeguarded.

SPEEDY RELIEF IN AN INDEPENDENT FORUM

Many commentators have advocated, and several jurisdictions have

adopted, the requirement that the press be given notice and oppor

tunity to be heard prior to the entry of a restrictive order.40 This

36. 96 S. Ct. at 2803-04. The Court stated:
The authors of the Bill of Rights did not undertake to assign priorities as between

First Amendment and Sixth Amendment rights, ranking one as superior to the other. In
this case, the petitioners would have us declare the right of an accused subordinate to
their right to publish in all circumstances. But if the authors of these guarantees, fully
aware of the potential conflicts between them, were unwilling or unable to resolve the
issue by assigning to one priority over the other, it is not for us to rewrite the
Constitution by undertaking what they declined. It is unnecessary, after two centuries,
to establish a priority applicable in all circumstances.

37. The tension may even be desirable. Cf. P. BATOR, P. MlSHKIN, D. SHAPIRO, & H.

Wechsler, Hart & Wechsler's The Federal Courts and the Federal System
363 (2d ed. 1973) [hereinafter cited as HART & WECHSLER ] (existence of uncertainty regarding
power of Congress to make exception to appellate jurisdiction of Supreme Court helps maintain
desirable tension between Court and Congress).

38. See A. BICKEL, supra note 34, at 87-88. From a pragmatic perspective, unless the media
wishes to risk the possibility that the Court would hold the sixth amendment paramount, they
would be wise not to force the issue. The same risk holds true for those who maintain the sixth
amendment is paramount. From a societal perspective, it may be more prudent to withhold

judgment until we know more about the impact of prejudicial publicity on potential jurors.
39. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2828 (1976) (Brennan, J., with Stewart &

Powell, JJ., concurring). In its amicus brief in Nebraska Press Association, the Reporters
Committee argued that the assumption that a trial judge could predict whether adverse publicity
would impair a defendant's right to a fair trial "has been contradicted by recent history and the

rulings of this Court�that, in fact, it is possible to inundate a community with publicity about a
case and yet find a fair jury panel." Reporters Amicus Brief, supra note 15, at 15; see, e.g.,
Murphy v. Florida, 421 U.S. 794 (1975); Liddy v. United States, 420 U.S. 911 (1975); Calley v.

Callaway, 519 F.2d 184 (5th Cir. 1975), cert, denied, 96 S. Ct. 1505 (1976); United States v.

Mitchell, CR 73-439 (S.D.N.Y. Apr. 28, 1974) (unpublished opinion). See also Landau, supra note

1, at 60.
40. See, e.g., United States v. Schiavo, 504 F.2d 1, 7-8 & n.15 (3d Cir.), cert, denied, 419 U.S.

1096 (1974); State ex rel. Miami Herald Pub. Co. v. Mcintosh, No. 48,264, at 9 (Fla. July 30,
1976); New York Times Co. v. Starkey, 51 App. Div. 2d 60, 380 N.Y.S.2d 239, 244 (2d Dep't
1976); State ex rel. Beacon Journal Pub. Co. v. Kainrad, 46 Ohio St. 2d 349, 348 N.E.2d 695, 697
(1976); ABA RECOMMENDATIONS, supra note 11; Landau, supra note 1, at 58-59.

These requirements serve to assure adversary participation by the press in the formulation of
this constitutional judgment. See Carroll v. President & Comm'rs of Princess Anne, 393 U.S. 175,
183 (1968). The preamble to the ABA Recommendations states:
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procedure allows the trial judge to explore alternative measures to

ensure a fair trial, to provide a full airing of the first amendment

ramifications of any restraint,41 and to formulate an order "tailored as

precisely as possible to the exact needs of the case."42

The provision for notice and hearing is an essential part of "first

amendment due process,"43 but if the only hearing is before the trial

judge, it may be insufficient to prevent the imposition of unconsti

tutional gag orders. Even after a hearing, trial judges still will be

predisposed to grant the motions, both to insulate their conduct from

criticism and to ease their task of ensuring a fair trial.44 The

possibility that the gag order will be reversed on appeal is

insignificant from the trial judge's perspective, as compared with

reversal of a criminal conviction. The latter entails either the

additional burden of retrial, or the no more palatable option of

freeing a convicted defendant.45 Past cases illustrate that trial judges
can impose unconstitutional gag orders notwithstanding a hearing
requirement by merely reciting the factors enunciated by the

Supreme Court as prerequisites to a prior restraint.46

The committee believes that accommodation between the First Amendment rights of
free press and Sixth Amendment rights to a fair and public trial can best be achieved by
representation before the court of those persons primarily concerned with each
constitutional provision, and by a full discussion of the various interests involved .... A

procedure which provides for media input in the decisionmaking process should assure

that all judicial determinations as to critical Sixth Amendment questions will be made
with full cognizance of First Amendment requirements.

ABA Recommendations, supra note 11, at 7.
41. Roney, supra note 16, at 62; see United States v. Schiavo, 504 F.2d 1, 14 (3d Cir.), cert.

denied, 419 U.S. 1096 (1974) (Adams, J., concurring) (procedural steps will assure proper
deference to first amendment interests); Rosato v. Superior Ct., 51 Cal. App. 3d 190, 124 Cal.

Rptr. 427, 466 (Dist. Ct. App. 1975) (Franson, J., concurring & dissenting), cert, denied, 96 S. Ct.
3200 (1976) (per se notice-to-press requirement advocated for any restraint imposed before trial);
cf. Procunier v. Martinez, 416 U.S. 396, 417-18 (1974) (first amendment implications of

withholding mail from prisoners require procedural safeguards); Carroll v. President & Comm'rs of
Princess Anne, 393 U.S. 175, 183-84 (1968) (first amendment implications of injunction against
political rally by ex parte order); Freedman v. Maryland, 380 U.S. 51, 58 (1965) (censorship
procedure for obscene films must assure prompt judicial review).
42. Carroll v. President & Comm'rs of Princess Anne, 393 U.S. 175, 184 (1968).
43. Monaghan, supra note 16, at 520-31.
44. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2826 (1976) (Brennan, J., with Stewart

& Marshall, JJ., concurring).
45. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2801 (1976).
46. In Des Moines Register & Tribune Co. v. Osmundson, the trial court judge had entered an

order in a criminal trial restraining publication of the names of jurors. No. 59429, Order at 1 (Iowa
May 7, 1976). On motion of the press, the Supreme Court of Iowa restrained enforcement of the

order, and held the order unconstitutional because it was entered without notice and hearing. The
court said that if the trial judge was concerned about improper influence upon the jury, other
means, including sequestration, were available. Id. The trial judge then held a hearing in which it
was divulged that only Judge Osmundson possessed a juror list. Judge Osmundson thereupon
reinstated the order, noting sequestration was not practical and too expensive. State v. Jacoby,
CRF 2215, Order at 2-3 (Iowa Linn County Dist. Ct. May 10, 1976). Within hours the newspaper
again applied to the Supreme Court of Iowa, and the court ordered Judge Osmundson to file the
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Thus, notice and opportunity to be heard by themselves are

inadequate to protect first amendment interests. Review of the trial

judge's order also must be available in an independent forum.47 The
former procedure is preventive; the latter, remedial. The former is

necessary to avoid confrontation between first and sixth amendment

interests; the latter to protect the immediacy value of speech when
such confrontation has occurred.

Although in some jurisdictions the question remains whether gag
orders are appealable, the trend is to permit review either on direct

appeal, by extraordinary writ, or by collateral attack.48 Even when

available, however, appellate procedures are cumbersome and

lengthy.49 Although the prior restraint in Nebraska Press Association
was in effect for over 11 weeks before its expiration, appellate review
had not yet been completed.50 This situation is typical and is

names of the jurors as a public record, retaining jurisdiction in the case. Des Moines Register &
Tribune Co. v. Osmundson, No. 52429, Order at 1 (Iowa May 11, 1976). In Nebraska Press
Association, the press were not given an opportunity to be heard prior to implementation of the
original order, but were granted a hearing before that order was reinstated by the second trial
court, where the criminal defendant was bound over for trial. See 96 S. Ct. at 2795; notes 68-71
infra and accompanying text.

47. See Freedman v. Maryland, 380 U.S. 51, 59 (1965) (judicial review of administrative
censor's decision).
48. See, e.g., United States v. Schiavo, 504 F.2d 1, 4-5 (3d Cir.), cert, denied, 419 U.S. 1096

(1974) (district court gag order is final decision under federal collateral order doctrine and

appealable); Peterson v. Logan, No. S76-113(N) (S.D. Miss. Apr. 28, 1976) (state gag order stayed
by federal district court); Cooper v. Rockford Newspapers, Inc., 34 Dl. App. 3d 645, 339 N.E.2d
477 (1975) (interlocutory appeal from order granting temporary injunction); State v. Berry, 297
So. 2d 207 (La.), application for stay granted sub nom. Times-Picayune Pub. Corp. v.

Schulingkamp, 419 U.S. 1301 (Powell, Circuit Justice, 1974), dismissed as moot, 420 U.S. 985
(1975) (mem.) (writ denied on appeal for failure to justify relief demanded); New York Times Co.
v. Starkey, 51 App. Div. 2d 60, 380 N.Y.S.2d 239 (2d Dep't 1976) (mandamus review of gag
order); State ex rel. Beacon Journal Pub. Co. v. Kainrad, 46 Ohio St. 2d 349, 348 N.E.2d 695,
699 (1976) (writ of prohibition against enforcement of gag order); State ex rel. Super. Ct. v.
Sperry, 79 Wash. 2d 69, 73-75, 483 P.2d 608, 611-12, cert, denied, 404 U.S. 939 (1971) (void, as
opposed to erroneous, order may be collaterally attacked at contempt proceeding). See generally
Rendleman, supra note 16 (problems and trends in interlocutory review of silence orders).

In the Nebraska Press Association case the Supreme Court of Nebraska dismissed the appeal of
the press from the restrictive order, holding that no third party has any right to intervene in a

criminal prosecution. State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 798 (1975). The court

granted the press permission to file an original action in mandamus to vacate the order. Id. Thus,
the United States Supreme Court did not address the question whether the state must provide an

avenue of appeal. Nevertheless, it is reasonable to view the case as indicating that such review

should be permitted.
The press has had substantial difficulties in obtaining review of gag orders in the past. See

Rendleman, supra note 16, at 128-44. Rendleman notes that some states provide for appeal of
interlocutory orders, but, as in Nebraska, such appeals may be limited to parties to the underlying
lawsuit and are discretionary with the appellate court. Id. at 131-32 & n.31; see, e.g., 32 FLA.

APP. R. 4.2; IOWA R ClV. P. 332. The appellant in these instances might seek an extraordinary
writ, but such relief is also discretionary with the appellate court. See Rendleman, supra at 135-44.

49. See generally Lay, Reconciling Tradition with Reality: The Expedited Appeal, 23 U.C.L.A.
L. REV. 419 (1976) (problem of delay on appeal and proposed solutions).

50. 96 S. Ct. at 2827 n.38 (Brennan, J., with Stewart & Marshall, JJ., concurring).
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particularly troublesome because those gag orders that have been

contested on appeal have not been upheld.51 Nor have patently
unconstitutional restraints received expedited review. In a recent

North Carolina criminal trial, the court imposed an order prohibiting
the distribution by anyone of any information whatsoever relating to

the proceeding.52 The order clearly violated the prohibition against
"means that broadly stifle fundamental personal liberties when the

end can be more narrowly achieved."53 Nonetheless, the order

remained in effect 49 days before media representatives secured a

stay.54
The problem of delay in appellate review is aggravated if the press,

upon pain of contempt, must obey an order until reversed, no matter

51. E.g., State ex rel. Miami Herald Pub. Co. v. Mcintosh, No. 48,264 (Fla. July 30, 1976)
(order imposed Oct. 14, 1975; state supreme court refused stay on Nov. 6, 1975; criminal

proceeding completed before reversal on July 30, 1976); State v. Purdie, Nos. 75 CR 9298, 75 CR
9299 (N.C. Columbus County Super. Ct. Div. Jan. 5, 1976) (order entered Oct. 18, 1975; stay
granted Dec. 6, 1975; order vacated as repugnant to first amendment on Jan. 5, 1976); see State v.

Jordan, No. 15,909 (Miss. Harrison County Cir. Ct. May 26, 1976) (order entered Apr. 27, 1976;
partially stayed by United States District Court for the Southern District of Mississippi; remaining
part of order overturned by issuing state judge on May 26, 1976); Landau, supra note 1, at 59
(citing 1972 survey that revealed that in no case litigated by media was gag order upheld on

merits).
Gag orders imposed in civil trials are likely to be of longer duration than those in criminal trials.

See, e.g., CBS, Inc. v. Young, 522 F.2d 234 (6th Cir. 1975) (per curiam) (broad restraint in effect
for 2 months before held void on writ of mandamus); Cooper v. Rockford Newspapers, Inc., 34 111.
App. 3d 645, 339 N.E.2d 477 (1975) (restraint in effect for over 200 days); ABC, Inc. v. Smith
Cabinet Mfg. Co., 312 N.E.2d 85 (Ind. 1974) (restraint in effect for approximately 200 days
before being held unconstitutional).

Some courts have responded quickly. The Louisiana Supreme Court responded the same day to
an application for a stay of an order restricting media coverage of a trial. See Times-Picayune Pub.
Corp. v. Schulingkamp, 419 U.S. 1301, 1305 (Powell, Circuit Justice, 1974), dismissed as moot,
420 U.S. 985 (1975). On two occasions, the Ohio Supreme Court held hearings to review gag
orders within 24 hours after the press sought relief. Although the court did not rule immediately
on the legality of the restraints, it did grant alternative writs prohibiting enforcement of the
orders. See State ex rel. Beacon Journal Pub. Co. v. Kainrad, No. 76-75 (Ohio Jan. 26, 1976)
(unpublished opinion), decision on the merits, 46 Ohio St. 2d 349, 348 N.E.2d 695 (1976); State
ex rel. Dayton Newspapers v. Phillips, No. 75-1036 (Ohio Nov. 12, 1975) (unpublished opinion),
decision on the merits, 46 Ohio St. 2d 457, 351 N.E.2d 127 (1976).

52. State v. Purdie, Nos. 75 CR 9298, 75 CR 9299, Order (N.C. Columbus County Super. Ct.
Div. Jan. 5, 1976). The order, entered without a hearing, stated:

IT IS THEREFORE ORDERED AND DECREED that no person, firm, or corporation
shall in any manner, by radio, newspaper, television, or otherwise, publicize, report or
distribute any information whatsoever concerning the evidence, witnesses, trial or

proceedings in this cause without a specific order authorizing said reporting or

publication from the Court.

Id. at 1.
53. Carroll v. President & Comm'rs of Princess Anne, 393 U.S. 175, 184 (1968); see

Shuttlesworth v. Birmingham, 394 U.S. 147, 151 & n.2 (1969) (law subjecting exercise of first
amendment freedoms to prior restraint must have narrow, objective, and definite standards).

54. State v. Purdie, No. 75 CR 9298, 75 CR 9299 (N.C. Columbus County Super. Ct. Div. Jan.
5, 1976).
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how patently unconstitutional the order.55 The press thus faces the
choice of awaiting appellate action while the order continues to

infringe their rights, or of disobeying the order and facing contempt
convictions, making "subsequent victory on appeal Pyrrhic indeed."56
Prompt judicial review is required when the right to exercise first

amendment rights is conditioned upon the issuance of a permit or
license.57 Prompt final judicial review also is required of a censor's
determination to restrain public exhibition of a film.58 These
expedited procedures are necessary because a loss of the immediacy
of speech irretrievably destroys its impact, and thus, its essence. As
Professor Bickel has eloquently stated: "Prior restraints fall on speech
with a brutality and a finality all their own. ... A criminal statute

chills, prior restraint freezes."59 Prior restraint is of particular concern
to the press because of its traditional function of promptly bringing
the news to the public.60 Because the public's interest and receptivity
to news events is likely to diminish with time, effective reporting of a

criminal trial must be contemporaneous with the proceeding.61
Although prompt reporting might be a self-serving interest of the

55. United States v. Dickinson, 465 F.2d 496, 511 (5th Cir. 1972), on remand, 349 F. Supp.
227 (M.D. La. 1972), aff'd, 476 F.2d 373 (5th Cir.), cert, denied, 414 U.S. 979 (1973), citing
Walker v. Birmingham, 388 U.S. 307 (1967) (constitutional invalidity of gag order no defense to

criminal contempt for violating order). Several state courts, however, have permitted collateral
attacks on silence orders and have reversed contempt convictions because of the invalidity of the
orders. See note 75 infra.

56. United States v. Schiavo, 504 F.2d 1, 11 (3d Cir.) (Adams, J., concurring), cert, denied,
419 U.S. 1096 (1974).

57. See Shuttlesworth v. Birmingham, 394 U.S. 147, 155 n.4 (1969) (permit required for civil
rights march); Poulous v. New Hampshire, 345 U.S. 395, 420 (1953) (Frankfurter, J., concurring)
(where prompt judicial remedy available, city ordinance requiring license for religious meeting
constitutional).

58. Freedman v. Maryland, 380 U.S. 51, 59 (1965).
59. A. BICKEL, supra note 34, at 61.
60. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2802-03 (1976).
61. As the Supreme Court stated in Bridges v. California :

It must be recognized that public interest is much more likely to be kindled by a

controversial event of the day than by generalization, however penetrating, of the
historian or scientist. Since they punish utterances made during the pendency of a case,
the judgments below therefore produce their restrictive results at the precise time when

public interest in the matters discussed would naturally be at its height. Moreover, the
ban is likely to fall not only at a crucial time but upon the most important topics of
discussion ....

No suggestion can be found in the Constitution that the freedom there guaranteed for
speech and the press bears an inverse ratio to the timeliness and importance of the ideas

seeking expression. Yet, it would follow as a practical result of the decisions below that

anyone who might wish to give public expression to his views on a pending case

involving no matter what problem of public interest, just at the time his audience would
be most receptive, would be as effectively discouraged as if a deliberate statutory
scheme of censorship had been adopted. . . .

314 U.S. 252, 268-69 (1941).
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press, the primary benefit is to society, ensuring the public
accountability of the criminal justice system.62
It is basic to our system of judicial review that some remedy must

be available to vindicate fundamental constitutional rights.63 A

corollary to this requirement is that the remedy must be adequate.64
If delay in appellate review renders review meaningless and no

collateral attack is permitted, an adequate and effective remedy is

lacking.65 Expedited review in some form therefore is necessary to

minimize the freezing effect of gag orders.66

AVENUES OF SPEEDY RELIEF

Procedures that could provide prompt relief from the freezing
effects of an unconstitutional restraint fall into three general
categories: staying the order pending plenary review on the merits,

62. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2816 (1976) (Brennan, J., with Stewart &

Marshall, JJ., concurring); see A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO

SELF-GOVERNMENT 94-107 (1948).
63. See Hart, The Power of Congress to Limit the Jurisdiction ofFederal Courts: An Exercise

in Dialectic, 66 HARV. L. REV. 1362, 1364-70 (1953). The Supreme Court has held that state
courts must provide a remedy for certain federally created rights. See Iowa-Des Moines Nat'l Bank
v. Bennett, 284 U.S. 239, 247 (1931) (state must provide remedy for recovery when unequal tax
collected); General Oil Co. v. Crain, 209 U.S. 211, 226-28 (1908) (state court may not refuse to

hear suit against state when to do so precludes assertion of constitutional right); Comment,
Supreme Court Treatment of State Procedural Grounds Relied on in State Courts to Preclude
Decision of Federal Questions, 61 COLUM. L. REV. 255, 257 & n.9 (1961). See generally HART
& WECHSLER, supra note 37, at 474-77.

64. See Bell v. Hood, 327 U.S. 678, 684 (1946). The Supreme Court in Bell stated that "where
federally protected rights have been invaded, it has been the rule from the beginning that courts
will be alert to adjust their remedies so as to grant the necessary relief." Id., citing Marbury v.

Madison, 5 U.S. (1 Cranch) 137, 162-63 (1801).
65. United States, v. Schiavo, 504 F.2d 1, 10-11 (3d Cir.) (Adams, J., concurring), cert, denied,

419 U.S. 1096 (1974). Likewise, Judge Cardozo recognized that in some instances postponement
of a remedy can amount to a denial of justice altogether. Thomann v. City of Rochester, 256 N.Y.
165, 174, 176 N.E. 129, 132 (1931) (requirement of notice of intention to sue municipality valid
and applicable to an action to enjoin a continuing nuisance and for damages). One commentator
has noted that "delay in the availability of judicial relief differs only in degree, and sometimes
not at all, from the complete absence of judicial review." Monaghan, supra note 16, at 532.

66. The procedure also must be speedy to ensure that the press make use of it. If the remedy is
inadequate, press not subject to the issuing court's jurisdiction may attempt to avoid the import of
the order. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2806 n.9 (1976). In the Nebraska
Press Association case, for example, the Supreme Court of Nebraska said that the district court
had no jurisdiction over the press except by virtue of their voluntary submission to the jurisdiction
of that court. Without that intervention, that court noted the press could have ignored the order.
State v. Simants, 194 Neb. 783, 795, 236 N.W.2d 794, 802 (1975) (per curiam). Thus, it may be
to the advantage of the press that do not publish within the jurisdiction not to contest a gag order.
In an attempt to alleviate this problem, the ABA proposes that the press be permitted to enter a

special appearance before the trial court without conceding personal jurisdiction. ABA
RECOMMENDATIONS, supra note 11, at 64; see Roney, supra note 16, at 62. If the procedure
were indeed adequate to protect the press' rights it would seem only fair that they be required to
submit to the court's jurisdiction in order to challenge the order.
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permitting the press to violate the order and assert the unconstitu
tionality of the order on appeal from a finding of contempt, and
providing expedited appellate review on the merits of the gag order.
Comparison of the effectiveness of these procedures must assess the
degree to which they accommodate the many potentially conflicting
interests.

STAY OF A GAG ORDER BY A SUPREME COURT JUSTICE

Before assessing the stay mechanism, a basic question must be
resolved: whether a Supreme Court Justice has jurisdiction to stay an

order of a lower state court. Justice Blackmun in Nebraska Press
Association stayed a gag order, review of which was pending within
the state appellate system, even though the jurisdictional statutes

upon which he relied authorize only stays of final orders of the

highest state court.67 Justice Blackmun may have had an inherent

power to stay a lower state court order notwithstanding the statutory
limitations. Even if such power exists, however, it may be more

consonant with traditional judicial principles to exercise that power
in the form of an extraordinary writ, rather than as a stay of a final
state judgment.

The Nebraska Press Association Stay

On October 22, 1975, the County Court of Lincoln County,
Nebraska, on motion by the prosecutor joined by defense counsel,
issued a gag order restricting pretrial media coverage of a criminal
trial in which the accused was charged with sexual assault and murder
of six family members in their home in Sutherland, Nebraska.68

Finding a reasonable likelihood that prejudicial news would make
selection of an impartial jury difficult, the court prohibited public
dissemination of evidence adduced at the open preliminary hearing
and further ordered the news media not to disseminate any
information except as set forth in the Nebraska Bar-Press Guidelines
for Disclosure and Reporting of Information Relating to Imminent or

Pending Criminal Litigation. 69

67. 28 U.S.C. �� 1257(3), 2101(f) (1970).
68. See Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1319-20 (Blackmun, Circuit Justice,

1975).
69. Id. at 1320. Information such as the name, age and occupation of the accused,

circumstances of the arrest, and substance of the charge was excepted from the order. Id.
The Nebraska Bar-Press Guidelines, described in their preamble as a "voluntary code," speak of

what is generally appropriate or inappropriate for the press to report. Specifically barred from

disclosure are confessions or other statements of the accused, unless made to the news media or



1976] Ungagging the Press 95

The Nebraska Press Association and various media organizations
applied to the District Court of Lincoln County, in which the

defendant was to be tried, for leave to intervene in the case to

challenge the gag order entered by the county court. Leave to

intervene was granted, and the county court order was vacated on

October 27. The district court, however, immediately imposed
virtually the same order, substituting its finding that there was a clear

and present danger that pretrial publicity could prejudice the

defendant's right to a fair trial for the county court's finding that

there was a reasonable likelihood of prejudicial publicity.70 The

district court denied a subsequent motion for a stay.71
On October 31, the media docketed an appeal from and a motion

for stay of the October 27 order to the Supreme Court of Nebraska
and also petitioned for leave to file an original action in the nature of

mandamus requesting the court to vacate the order.72 The applicants
were advised on November 4 that under the procedure of the

Supreme Court of Nebraska the motions would not be heard until

the beginning of December.73 Faced with a possible 6-week restraint
under a sweeping gag order,74 the media on November 5 applied to

Justice Blackmun as Circuit Justice for a stay of the gag order.75
Justice Blackmun refrained from either issuing or finally denying a

stay on November 13. 76 He relied on a November 10 memorandum

opinion issued by the Supreme Court of Nebraska deferring action on

the public, opinions as to guilt, predictions of trial outcome, results of examinations and tests,
statements concerning the anticipated testimony of witnesses, and statements made in court but

out of the presence of the jury "which, if reported, would likely interfere with a fair trial." The

guidelines also state that reporting of an accused's prior criminal record "should generally be

avoided." Id. at 1321.
70. Id. at 1321-22. The district court's order adopted, with certain clarifications, the standards

of the Nebraska Bar-Press Guidelines. The clarifications specified that prior to the impaneling of a
jury, the press not report the accused's confessions and statements against interest, the identity of
the persons allegedly sexually assaulted, the testimony of the pathologist, and the exact nature of

the limitations of the protective order. Id.
71. See id. at 1322.
72. State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 797 (1975) (per curiam). On November

4, the applicants also filed a motion to expedite the appeal of the protective order. A request for
an immediate stay was included in that motion.

73. See Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1323 (Blackmun, Circuit Justice, 1975).
Under the rules of the Supreme Court of Nebraska, all motions must be noticed for a day certain
when the court is regularly in session. The clerk advised that the next date for submission of such a

matter would be December 1 and suggested that the motion be noticed for that date. See id.
74. Although the constitutionality of prior restraints is beyond the scope of this Note, to the

extent that the order prohibited the reporting of evidence adduced at the open preliminary
hearing, "it plainly violated settled principles." Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791,
2807 (1976), citing Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966) (emphasis added); Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469, 492-93 (1975); Craig v. Harney, 331 U.S. 367, 374
(1947).

75. Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1323 (Blackmun, Circuit Justice, 1975).
76. Id. at 1326.
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the matter because it deemed inadvisable simultaneous consideration
of the application by it and the United States Supreme Court.77
Justice Blackmun expressed his belief that the Nebraska court would
rule promptly on the press' request.78 He warned that if the Nebraska
court failed to take immediate action he would not hesitate to act on
the application.79 Five days later, the Supreme Court of Nebraska set

hearing on the motions for November 25.80 The applicants promptly
renewed their application for a stay with Justice Blackmun, who
concluded that the 12 days between his first in-chambers opinion and
the date set for hearing, which would delay the hearing until more
than 4 weeks had elapsed from the entry of the district court's order,
exceeded tolerable limits.81 He thereupon issued a partial stay.82

Supreme Court Jurisdiction to Issue the Stay

By statute a single Justice of the Supreme Court has the power to

stay enforcement or execution of a final judgment or decree of any

77. Id. at 1325-26. It appeared from the Nebraska court's memorandum that it already was

considering the application and request for a stay. Id.
78. Id.
79. Id. at 1324-25. Justice Blackmun stated:

[I]f no action on the applicant's application . . . could be anticipated before December
1 ... a definitive decision by the State's highest court on an issue of profound
constitutional implications, demanding immediate resolution, would be delayed for a

period so long that the very day-by-day duration of that delay would constitute and
aggravate a deprival of such constitutional rights .... Under those circumstances, I
would not hesitate promptly to act.

Id.
80. State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 797-98 (1975) (per curiam).
81. Nebraska Press Ass'n v. Stuart, 423 U.S. 1327, 1328-29 (Blackmun, Circuit Justice, 1975).
82. Id. at 1330-34. Justice Blackmun stayed the wholesale incorporation of the Nebraska

Bar-Press Guidelines, as well as the restraints on reporting of the details of the crime, the identities
of the victims, and the testimony of the pathologist. The stay did not affect provisions of the
order restricting publication of the defendant's confession and statements against interest, the
circumstances of his arrest, and "'other facts that are strongly implicative of the accused." Id. at
1330-33.
Justice Blackmun made it clear that the Supreme Court of Nebraska retained jurisdiction of the

case. See id. at 1334. On December 1, that court modified the district court's order to restrain

publication only of confessions and admissions against interest made by the defendant to law
enforcement officers or to any third parties, and other facts "strongly implicative" of the accused.
State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 805 (1975) (per curiam). Prior to the Nebraska
court's decision, the press had filed a motion with the full United States Supreme Court to vacate
that portion of the gag order left intact by Justice Blackmun. The motion was denied on

December 8, the order stating that Justice Blackmun's stay was directed solely to the Nebraska
district court's gag order and had expired upon the subsequent action of the Supreme Court of
Nebraska, but ruling this denial was without prejudice to the press' motion for stay of the final
order of the Nebraska court. Nebraska Press Ass'n v. Stuart, 423 U.S. 1010 (1975) (order denying
motion to vacate stay). On December 12, the full Court denied the press' motion for stay and for
expedited appeal of the Nebraska court's final order. Nebraska Press Ass'n v. Stuart, 423 U.S.
1027 (1975) (mem.) (order denying application for stay and motion to expedite appeal).
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case subject to review by the Supreme Court on writ of certiorari.83

The Court may grant certiorari only to review a final judgment or
decree rendered by the highest state court in which decision could be

had.84 Thus, issuance of a stay is limited to final judgments or

decrees of the highest state court. The requirement of finality has

been construed under a practical approach to permit review when,
although further proceedings in the state are to come, the federal

question has been decided finally by the highest state court.85

83. 28 U.S.C. �2101(f) (1970); see SUP. CT. R. 27, 50, 51 (procedure for obtaining a stay).
Section 2101(f) provides:

In any case in which the final judgment or decree of any court is subject to review by
the Supreme Court on writ of certiorari, the execution and enforcement of such
judgment or decree may be stayed for a reasonable time to enable the party aggrieved to
obtain a writ of certiorari from the Supreme Court.

28 U.S.C. �2101(f) (1970). A stay may be granted if there is a reasonable probability that four
members of the Court would consider the underlying issue sufficiently meritorious for the grant of
certiorari, a significant possibility of reversal of the lower court's decision, and a likelihood of

irreparable harm if the decision is not stayed. Times-Picayune Pub. Corp. v. Schulingkamp, 419
U.S. 1301, 1305 (Powell, Circuit Justice, 1974); cf. Graves v. Barnes, 405 U.S. 1201, 1203 (1972)
(standards for stay pending appeal).
84. 28 U.S.C. �1257(3) (1970). The statute provides:
Final judgments or decrees rendered by the highest court of a State in which a decision
could be had, may be reviewed by the Supreme Court as follows:

(3) By writ of certiorari . . . where any title, right, privilege or immunity is specially
set up or claimed under the Constitution ....

Id. A final judgment or decree by the highest state court in which a decision could be had is also a

prerequisite to the Supreme Court's appellate jurisdiction. 28 U.S.C. �� 1257(l)-(2) (1970).
The highest-state-court requirement does not necessarily limit review to decisions of the state

court of last resort. When state law restricts jurisdiction over a certain matter to a lower court, that
court's ruling is a judgment by the highest state court and is ripe for Supreme Court review. E.g. ,

Powell v. Texas, 392 U.S. 514, 517 & n.l (1968) (jurisdiction to hear appeal of county conviction
for public intoxication when no further review in state system); Thompson v. City of Louisville,
362 U.S. 199, 202 & n.4 (1960) (jurisdiction to hear appeal of police court conviction for loitering
where fines under $20 not appealable in state system); Cohens v. Virginia, 19 U.S. (6 Wheat.) 120,
168-69 (1821) (jurisdiction to hear appeal of municipal court conviction for selling lottery tickets,
where no higher state court recognizes cause). See generally R. ROBERTSON & F. KlRKHAM,
Jurisdiction of the Supreme Court of the United States ��23-56 (2d ed. R.
Wolfson & P. Kurland 1951); R. STERN & E. GRESSMAN, SUPREME COURT PRACTICE
��3.7-.24 (4th ed. 1969); C. WRIGHT, HANDBOOK OF THE LAW OF THE Federal
COURTS �107 (2d ed. 1970).
Moreover, the possibility of discretionary review by the highest state court of its own decision

does not affect the finality of the judgment. See Local 174 v. Lucas Flour Co., 369 U.S. 95,
98-100 (1962) (jurisdiction to review decision of Washington Supreme Court despite availability of
rehearing en banc because rehearing not granted as of right and state law makes department
decision final if no petition filed in 30 days); Gorman v. Washington Univ., 316 U.S. 98, 100-01
(1942) (writ dismissed because en banc review of decision of Missouri Supreme Court Division
available as of right when federal question involved).

85. See Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 477-79, 486 (1975) (highest state court
remand for trial after upholding statute that prohibited publication of rape victim's name); Miami
Herald Pub. Co. v. Tomillo, 418 U.S. 241, 245-46 (1974) (highest state court remand for trial
after upholding constitutionality of statute that established liability of newspaper for refusing to
permit reply by candidate to editorial); North Dakota State Bd. of Pharmacy v. Snyder's Drug
Stores, Inc., 414 U.S. 156, 158 (1973) (highest state court remand to administrative agency after
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Nevertheless, until Justice Blackmun's action in Nebraska Press

Association, the Court never had assumed jurisdiction when the
federal issue was subject to further review or correction in a higher
state tribunal.86

The Practical Judgment Doctrine. Justice Blackmun based
his decision to assume jurisdiction on the practical effect of the
Nebraska court's refusal to provide prompt review. He concluded that

"delay itself is a final decision. . . . When a reasonable time in which
to review the restraint has passed, as here, we may properly regard
the state court as having finally decided that the restraint should
remain in effect during the period of delay."87 Prompt relief is
indeed necessary to protect the immediacy value of speech; however,
that end perhaps should not be achieved in this manner. Although
Justice Blackmun limited his action to a stay issued under section

2101(f), it is nonetheless an assumption of jurisdiction that, by
statutory definition, obtains only if the Supreme Court would have

jurisdiction to give plenary review on writ of certiorari. It thus
assumes that, although the Court did not choose to do so, the Court
had the power to review the constitutionality of the gag order prior
to action by the Supreme Court of Nebraska. This expansion of the

Court's jurisdiction may have serious consequences.
At first glance Justice Blackmun's rationale seems consistent with

the doctrine of practical finality. Just as that doctrine recognizes that
an interlocutory order may be an effective termination of the

litigation, Justice Blackmun's assertion of jurisdiction over a final
"decision" of the highest state court recognizes that delay in

providing review effectively may terminate litigation of a federal

question by rendering review meaningless. There is, however, a basic
difference between the two. The former expands the requirement

holding statute unconstitutional); Mills v. Alabama, 384 U.S. 214, 217-18 (1966) (constitutional
defense of defendant rejected by highest state court; no other defense available); Local 438
Constr. & Gen. Laborers v. Curry, 371 U.S. 542, 544-46 (1963) (highest state court found

jurisdiction to enjoin picketing by labor union); cf. Cohen v. Beneficial Indus. Loan Corp., 337
U.S. 541, 546 (1949) (practical approach permits interlocutory review of federal court ruling).

86. State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 806 (1975) (Clinton, J., dissenting), rev'd
sub norm. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791 (1976) (Justice Blackmun's intervention
in Nebraska trial court while action pending in state supreme court totally without precedent); see
R. ROBERTSON & F. KirKHAM, supra note 84, �441 (dearth of reported instances of stays;
summary of unreported cases indicates orders stayed are those of highest state court); cf. Nebraska
Press Ass'n v. Stuart, 423 U.S. 1327, 1329 (Blackmun, Circuit Justice, 1975) (jurisdictional issue
difficult because Supreme Court of Nebraska intends to review order in 5 days; no precedent cited
for stay).

87. 423 U.S. at 1329-30.
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that a judgment be final. The latter expands the requirement that

there be a judgment or decree to review.88
A broad interpretation of judgment more seriously affects the

division of judicial power in a federal system of government.89 Every
time finality has been extended to permit review of an interlocutory
order, there was a ruling establishing the definitive position of the

sovereign state on that question of federal law.90 No such definitive

position controls the disposition of the federal question under Justice
Blackmun's definition of judgment, because the highest state court

had not yet addressed the issue. This doctrine thus bypasses the very
court to which the state has delegated judicial authority and usurps
the sovereign right of that state to control cases within its

jurisdiction.91 Hence, it may not be prudent to use a "practical"
interpretation to equate a decision with a legal judgment.92 Moreover,

88. See 28 U.S.C. �1257 (1970). Justice Blackmun described the delay by the Supreme Court
of Nebraska as a "decision," not a "judgment or decree," of that court. See 423 U.S. at 1330.
Justice Blackmun was required statutorily to find a "judgment or decree" of the highest state
court. Thus, he was construing the Supreme Court of Nebraska's decision by inaction as a

judgment or decree by that court.
Jurisdictional statutes exclude from jurisdiction all cases not expressly provided for. R.

ROBERTSON & F. KlRKHAM, supra note 84, �1, at 2 & n.3. The statute in question thus
excludes review of actions that do not rise to the level of judgments. The Supreme Court, however,
retains the power to construe statutes governing its jurisdiction. Marbury v. Madison, 5 U.S. (1
Cranch) 87, 111 (1803); see Crowell v. Benson, 285 U.S. 22, 45-46 (1932). The argument that
delay in providing review constitutes a final decision in the first amendment context is not a novel
one. See Freedman v. Maryland, 380 U.S. 51, 58 (1965) (delay in review of censor's determination
to block showing of obscene film).

89. Section 1257 not only avoids piecemeal review and advisory opinions, but it also keeps
federal intrusion into state affairs at a minimum. Its requirements are an important factor in the
smooth workings of the federal system. North Dakota State Bd. of Pharmacy v. Snyder's Drug
Stores, Inc., 414 U.S. 156, 159-60 (1973); Republic Natural Gas Co. v. Oklahoma, 334 U.S. 62, 67
(1948); Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 124 (1945). But see Note, The

Requirement of a Final Judgment or Decree for Supreme Court Review of State Courts, 73 YALE
L.J. 513, 529-31 & n.72 (1964) (Supreme Court practice ignores ramifications of federalism in
section 1257 and gives the same definition to both section 1257 and section 1291).

90. See, e.g., Amalgamated Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S.
308, 312-13 & n.5 (1968) (jurisdiction to review indefinite injunction where state supreme court
had rejected federal claim); Hudson Distribs., Inc. v. Eli Lilly & Co., 377 U.S. 386, 388-89 & n.4
(1964) (review of interlocutory ruling of state supreme court sustaining statute in face of
constitutional attack); Local 438 Constr. & Gen. Laborers v. Curry, 371 U.S. 542, 548 (1963)
(review of state supreme court's issuance of temporary injunction where state's jurisdiction
challenged on federal grounds).

91. The Supreme Court of Nebraska had declared its intent to render a decision in the immediate
future. As a collegial court, the Supreme Court of Nebraska lacks the power to grant a stay
without a hearing by the court as a whole, with a bill of exceptions and notice to all parties. The
bill of exceptions was received by the court on November 13, 1975 and their consideration of the
matter was underway when Justice Blackmun acted on November 20, 1975. State v. Simants, 194
Neb. 783, 236 N.W.2d 794, 806-07 (1975) (Clinton, J., dissenting), rev 'd sub nom. Nebraska Press
Ass'n v. Stuart, 96 S. Ct. 2791 (1976).

92. See Milling Co. v. Slosser, 140 Ohio St. 445, 449, 45 N.E.2d 306, 308 (1942) (decision and
judgment not synonymous when used in accurate sense); Boskey, Finality of State Court
Judgments under Federal Judicial Code, 43 COLUM. L. REV. 1002, 1003-04 (1943) (distinction
between "decisions" in section 1291 and "judgments" or "decrees" in section 1257).
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the highest state court later may dispose of the matter on

independent and adequate state grounds, rendering full Supreme
Court review unnecessary and perhaps nothing more than an advisory
opinion in violation of article III.93 In this situation, the state appeals
court eventually might hold the order invalid under the state

constitution,94 leaving no federal issue to be reviewed.95
Justice Blackmun's action thus potentially provides an avenue to

bring to the Supreme Court any "case tried in any state court, from
that of a justice of the peace to the highest court of the state."96
Any party who feels that state delay may prejudice his cause could
seek review under this doctrine. Although the precedent could be
restricted to the context of stays issued to protect constitutional
rights, because it involves construction of the basic legal concept of

93. See North Dakota State Bd. of Pharmacy v. Snyder's Drug Stores, Inc., 414 U.S. 156,
159-64 (1973) (review of state supreme court's judgment remanding, without the constitutional

issue, for administrative hearing permitted only when circumstances show subsequent actions will
not render Court's ruling unnecessary and advisory); R. STERN & E. GRESSMAN, supra note 84,
��3.7, .31.
The Court's jurisdiction over state court cases extends only to review of federal questions

disposed of in a judgment, and then only if the state decision does not rest on adequate and

independent state grounds. See Murdock v. Memphis, 87 U.S. (20 Wall.) 590, 628 (1875) (no
review of decisions resting on adequate and independent state grounds). Admittedly, advisory
opinion overtones are present when review is had under a practical approach to finality. See Herb
v. Pitcairn, 324 U.S. 117, 125-26 (1945). Under that approach the danger exists because of the

possibility that after the state's judgment on the federal issue, the state would have disposed of the
"case or controversy" on independent and adequate grounds, thereby precluding Supreme Court
review of the federal issue. Murdock v. Memphis, 87 U.S. (20 Wall.) 590, 628 (1875). There
remains, however, a ruling on the federal issue subsumed by that disposition. Therefore, if the
federal issue is wrongly decided, some justification exists for Supreme Court intervention to

correct it. North Dakota State Bd. of Pharmacy v. Snyder's Drug Stores, Inc., 414 U.S. 156,
163-64 (1973); Mercantile Nat'l Bank v. Langdeau, 371 U.S. 555, 588 (1963); Local 438 Constr.
& Gen. Laborers v. Curry, 371 U.S. 542, 548 (1963). This justification does not exist when no

ruling remains on the federal issue. There are three possible outcomes here that could preclude
Supreme Court review under the independent-and-adequate-state-ground doctrine. The state

supreme court could hold the restrictive order invalid under the state constitution and decline to

rule on the federal constitutional issue. In this situation, there would be no justification for

immediate review by the United States Supreme Court because there would be no ruling on the
federal issue at all. Secondly, the state high court correctly could hold the restrictive order invalid
under both the state and federal constitutions leaving no justification for immediate review as

opposed to terminal review by the United States Supreme Court. Finally, the state supreme court

could hold the gag order invalid under the state constitution, but valid under the federal
constitution. Although the possibility of this occuring is minimal, if it did occur, there would be
some justification for the Supreme Court to intervene to prevent the ruling from emerging
uncorrected. In that sense, this situation is analogous to those cases decided under the practical
approach to the final judgment requirement. See note 85 supra. The difference remains, however,
that the state's exposition of federal law does not even control disposition of that claim. Although
it might be preferable to correct an incorrect statement of federal law, it is not necessarily within
the jurisdiction of the Supreme Court of the United States to do so. Murdock v. Memphis, 87 U.S.
(20 Wall.) 590, 628(1875).
94. See NEB. CONST, art. I, �5.
95. See Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 476-87 (1975) (interlocutory review of

federal issue when further state proceedings will not eliminate need for review).
96. Murdock v. Memphis, 87 U.S. (20 Wall.) 590, 628 (1875).
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judgment as well as Supreme Court jurisdiction to grant plenary
review on the merits, the impact could be far greater.

Inherent Supreme Court Power to Issue a Stay. Analyzing
the problem in terms of finality also camouflages the crux of the

issue: whether the Supreme Court has the power to prevent
irreparable damage to constitutional rights by intervening in a case

pending in the state judicial system. The issue involves a

confrontation between the first amendment's promise of freedom of

speech and the article III power of Congress to make exceptions to

the appellate jurisdiction of the Supreme Court. Commentators have

asserted that Congress may not make exceptions to the Court's

appellate jurisdiction inconsistent with the essential function of the

Supreme Court.97 As that essential function must include vindication
of fundamental rights guaranteed by the Constitution, the article III

power of Congress to limit Supreme Court jurisdiction may not

constitutionally be exercised in a manner that prevents such
vindication.98

The scope of the Supreme Court's responsibility in that regard is
not clear. If it includes vindication of an individual's rights in each

case, the power to stay a state court order infringing those rights is
mandated. If one sees the Supreme Court's primary responsibility as

the enunciation of constitutional doctrine generally, rather than the
vindication of private rights in a specific case,99 the timing of the
review may not be critical and the power to stay not essential.100 It is
axiomatic that the judicial system cannot possibly prevent all

irreparable damage to constitutional rights in every case. Because the
Court may review the constitutionality of the prior restraint on a

"capable of repetition yet evading review" exception to mootness,101

97. B. Schwartz, A Commentary on the Constitution of the United
STATES 361 (1963) (congressional authority to prescribe rules may not eliminate the essential
function of the courts in vindicating the rights guaranteed by the Constitution); Hart, supra note

63, at 1365 (exception must not destroy the essential function of the Supreme Court in the
constitutional plan).

98. Ratner, Congressional Power Over the Appellate Jurisdiction of the Supreme Court, 109 U.
PA. L. REV. 157, 172 (1960) (exceptions and regulations may not be inconsistent with the
essential functions of the Supreme Court under the Constitution).

99. R. Crosskey, Politics and the Constitution 617 (1953) (Supreme Court
cannot hear every constitutional case, but avenues must be available to allow all constitutional
questions to reach the Court); see Ratner, supra note 98, at 161.

100. Cf. Note, The Powers of the Supreme Court Justice Acting in an Individual Capacity, 112
U. Pa. L. REV. 981, 1002 (1964) (in an area involving essential constitutional rights, the Supreme
Court's power to control cases that might come to it is essential for proper functioning of the
Court).

101. See Super Tire Eng. Co. v. McCorkle, 416 U.S. 115, 125-26 (1974) (question of validity of
public aid to strikers not mooted by settlement of strike); Storer v. Brown, 415 U.S. 724, 737 n.8
(1974) (validity of state election laws governing independent candidates); Roe v. Wade, 410 U.S.
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the subsequent review of a final judgment would provide an adequate
avenue for enunciation of general constitutional doctrine regarding
prior restraints.
But, general review alone may not adequately vindicate societal

interests in the first amendment. It stands to reason that adequate
relief must be available to some, if not most, of the individuals
denied their constitutional rights; otherwise, the general enunciation
of constitutional doctrine is a meaningless exercise.102 And, if timely
review is necessary to protect society's interest in the public exchange
of ideas, which results from the individual exercise of first
amendment rights, then subsequent review on the basis of an

exception to mootness will not be adequate. Thus, the power to stay
a gag order may inhere in the Court's essential function to uphold
fundamental constitutional rights. To the extent that it does,
Congress may not limit exercise of that power to final judgments of

the highest state court.

The Extraordinary Writ. To suggest that the Supreme Court
should have and does have the power to issue a stay in a case

pending in the state courts, however, is not to conclude that section

2101(f) should be the jurisdictional statute utilized. Under the All
Writs Act,103 the Supreme Court may "issue all writs necessary or

appropriate in aid of its jurisdiction and agreeable to the usages and

principles of law."104

113, 125 (1973) (pregnancy issue justifies conclusion of nonmootness because of shortness of

gestation period); Dunn v. Blumstein, 405 U.S. 330, 333 n.2 (1972) (challenge to duration of

residence requirement for voting not moot although requirement met at time of appeal); Southern
Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911) (case not mooted by expiration of cease and

desist order because of short duration of order). The Nebraska Press Association case was reviewed
on this basis. 96 S. Ct. at 2797.

102. See Hart, supra note 63, at 1371-72 (constitutional government requires that a court

always be available to pass on constitutional claims to judicial process and to provide same when

claim sustained).
103. 28 U.S.C. �1651 (1970).
104. Id. � 1651(a). Under rule 51 of the Supreme Court, a single Justice acting alone may issue

an injunction in any situation in which the Court could grant one. SUP. Ct. R. bl.Butcf. Note,
The All Writs Statute and the Injunctive Power of a Single Appellate Judge, 64 MICH. L. REV.

324, 333 (1965) (validity of rule 51 is suspect because it purports to expand the jurisdiction of a

single Justice beyond the permissible bounds of section 1651).
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In aid of its jurisdiction, the Supreme Court or an individual
Justice may issue an injunction105 or mandamus106 to a state court.

While the Supreme Court appears to have limited its use of this

power to cases wherein the requested relief was denied by the highest
state court in which review could be had,107 its use here would be
consistent with the broad reservation of power contained in the All
Writs Act.108

Use of the extraordinary writ would avoid the erosion of the

requirement in section 1257 of a judgment by the highest state court.

It also would tend to minimize the increased workload of the

Supreme Court that could result from the creation of a new category
of decisions reviewable by the Court. Counsel may be more likely to

appeal an order than to seek extraordinary relief. Even if the

Supreme Court denies review in all such cases, it could still be
burdened by requests.109 Moreover, the stay of a gag order by

105. The most prominent use of this power has been to stay the execution of death sentences,
which power has been exercised even though grave doubt existed as to whether the conviction
presented a substantial federal question. See Rutherford v. Ohio, No. 514 (Stewart, Circuit Justice,
Sept. 28, 1960) (granting stay where application received before petition for certiorari even
though application set forth no substantial federal questions); Edwards v. New York, 76 S. Ct. 538
(Harlan, Circuit Justice, 1956) (stay granted although grave doubt whether any substantial federal
question presented); Note, supra note 100, at 1006 (in 1960 term, 12 of 29 applications for stay
of death sentences were granted and 4 referred to the Court; of denials, 6 had previously been
before the Court in some other form, and 5 were reapplications to another Justice after initial
denial by the Circuit Justice). The power has also been exercised in noncapital cases when the case

would have been moot if no stay were granted. See Jones v. Markway, No. 258 (Whittaker, Circuit
Justice, Aug. 2, 1960) (grant of stay of extradition); Conforte v. Hanna, No. 268 (Douglas, Circuit
Justice, June 24, 1960) (stay granted in contempt case involving 25-day sentence).

106. See Bucolo v. Adkins, 96 S. Ct. 1086 (1976) (per curiam) (leave granted to file mandamus
petition to compel state court to conform to prior Supreme Court mandate in same case); Deen v.

Hickman, 358 U.S. 57 (1958) (per curiam) (same). The Court did not issue the writ in either
Bucolo or Deen because it assumed that state court now would conform to the prior Supreme
Court mandate, rather than because the Court lacked the power to issue the writ. Bucolo v.

Adkins, supra at 1088; Deen v. Hickman, supra at 58. Prior to Deen, the Supreme Court had not

granted leave to file a petition for mandamus to a state court, nor had it indicated conclusively
that it had power to do so. See 59 COLUM. L. REV. 669, 672 (1959).

107. See notes 86, 105-06 supra.
108. 28 U.S.C. �1651 (1970); see United States v. F.M.C. Corp., 84 S. Ct. 4 (Goldberg, Circuit

Justice, 1963) (denying preliminary injunction in antitrust action on grounds that Congress
specifically proscribed interlocutory appeals in Clayton Act cases, but reserving question whether
section 1651 would allow judicial action if failure to enjoin would completely frustrate
Government's relief); Note, supra note 100, at 1000, 1002 (broad reservation of power under
article III and section 1651 essential for proper functioning of the Court); cf. Valenti v. Spector,
79 S. Ct. 7, 8 (Harlan, Circuit Justice, 1958) (refusal to modify denial of bail by New York
appellate courts based on exercise of discretion with respect to merits of defendants' claims as well
as lack of jurisdiction).
109. 9 J. MOORE, FEDERAL PRACTICE f 110.26, at 286 (2d ed. 1975); Note, supra note

89, at 516.
Because the time within which to appeal or petition for certiorari runs from the date of final
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issuance of an extraordinary writ would be more consonant with the

extraordinary circumstances giving rise to the need to circumvent
normal appellate procedures.110 Finally, it would be consistent with
the differentiation between sections 2101(f) and 1651 presently
established within the federal system for the issuance of stays of
lower court orders. Stern and Gressman note that section 2101(f) is

inapplicable when the judgment below is nonfinal,111 but that under
section 1651, the Supreme Court or an individual Justice can issue a

stay "in any case which may come to the Court for review, final or
nonfinal."113 In extraordinary circumstances the Court has exercised
this power to review cases prior to completion of intermediate

appeals,113 to review an order notwithstanding a statute that

explicitly removed such orders from appellate jurisdiction,114 and to

review otherwise nonappealable orders.115 Commentators have

judgment, the failure to seek review at an intermediate stage, when that order may be considered

"final" under the expanded definition, may result in forfeiture of the right to review. See SUP.

CT. R. 11. Thus, although it is unlikely that the Supreme Court would actually declare forfeiture,
counsel might feel obliged to appeal at several stages to avoid the possibility of forfeiture. Cox

Broadcasting Corp. v. Cohn, 420 U.S. 469, 511-12 (1975) (Rehnquist, J., dissenting) (the
inevitable effect of practical finality will be totally unnecessary additions to the docket and serious

interruptions and delays of the state adjudicatory process). HART & WECHSLER, supra note 37,
at 629.

110. Ex parte Fahey, 332 U.S. 258, 260 (1947); R. STERN & E. GRESSMAN, supra note 84,
�11.2, at 414; see 9 J. MOORE, supra note 109, f 110.26, at 276. In fact it has been suggested
that the only valid criterion by which to decide whether a writ should issue is the inadequacy of
appeal. See Note, Federal Court Review by Extraordinary Writ: A Clogged Safety Valve in the
Final Judgment Rule, 63 YALE L.J. 105, 113 (1953).

111. R. STERN & E. GRESSMAN, supra note 84, �17.20, at 567, citing Twentieth Century
Airlines v. Tyan, 74 S. Ct. 8 (Reed, Circuit Justice, 1953).

112. R. Stern & E. Gressman, supra note 84, �17.20.
113. See Ex parte Republic of Peru, 318 U.S. 578, 584-85 (1943); Ex parte United States, 287

U.S. 241, 248-49 (1932); McClelland v. Carland, 217 U.S. 268, 280 (1910). See generally R.
Robertson & F. Kirkham, supra note 84, �439; R. Stern & E. Gressman, supra note

84, �11.2.
114. Thermtron Prods., Inc. v. Hermansdorfer, 423 U.S. 336, 342-45 (1976). The district court

in Thermtron had remanded a case removed from state court because of the heavy case docket.
The Supreme Court noted that a statute prohibits review of such orders whether erroneous or not
and regardless of the avenue of appeal chosen. Id. at 343; see 28 U.S.C. � 1447(d) (1970). The
Court, however, went on to hold that review of the order in the case before it was not precluded
because the trial judge had failed to invoke the language of the statute providing for remand. Id. at
343-44.

115. See, e.g., Far East Conference v. United States, 342 U.S. 570, 572 (1952) (review of

judgment of district court denying motion to dismiss under Sherman Act); De Beers Consol.

Mines, Ltd. v. United States, 325 U.S. 212, 217 (1945) (review of injunction issued by district

court); In re 620 Church St. Bldg. Corp., 299 U.S. 24, 26 (1936) (review of circuit court's denial
of leave to appeal). A court has the power to issue stays to determine jurisdiction to issue an

injunction, and to preserve an issue pending appeal. United States v. UMW, 330 U.S. 258, 293
(1947); Chicago & Nw. Ry. v. United Trans. Union, 422 F.2d 979, 983 (7th Cir. 1970).
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asserted that the Supreme Court may exercise section 1651 review of

a state court ruling in the same circumstances as permitted in the

federal court system.116 There would be greater interference when the

writ issues to a state court than to a federal court, but the

interference might be warranted to protect the immediacy value

under the first amendment.117

Appropriateness of the Supreme Court Stay Remedy

Even if the Court relies on the All Writs Statute, the question
remains whether the extraordinary stay power of the Supreme Court

Justice ought to be utilized at all.

Policies of Federalism. Considerations of federalism have

played an increasingly strong role in recent Supreme Court decisions

involving federal interference in a state's administration of its own

judicial system.118 The factors mentioned by the Court in those cases

are relevant to a stay by a Supreme Court Justice of a gag order

issued in conjunction with a pending state prosecution.
The Court's concern with federalism has been most apparent when

a federal district court has stayed a pending state criminal

prosecution to enable it to rule on the constitutionality of the state

statute upon which that prosecution is based.119 In Younger v.

116. See 9 J. MOORE, supra note 109, H 110.27, at 295-96 & n.31; R. ROBERTSON & F.
KlRKHAM, supra note 84, �309, at 583 & n.2.

117. 9 J. MOORE, supra note 109, H 110.27, at 296 n.31. An interesting question is whether
the existence of adequate alternative remedies to protect first amendment rights extinguishes the
power of a Supreme Court Justice to use section 1651 to stay a state court order prior to a

decision by the highest state court. With regard to the federal courts the availability of another

remedy is not an absolute ban to the issuance of an extraordinary writ. See Wolfson,
Extraordinary Writs in the Supreme Court Since Ex Parte Peru, 51 COLUM. L. REV. 977, 981
(1951). Similarly, with regard to state cases, the availability of alternative remedies should not
affect the power to issue a stay, although it certainly bears on the propriety of doing so, due to
federalism interests involved. It is possible that if alternative remedies are adequate, Congress
could, if it so chose, limit the power under section 1651 to issue stays when the case is not yet
reviewable on appeal. See Note, supra note 100, at 1002 (Congress could probably remove Court's
power to keep case in a reviewable posture, but only through an express exercise of its power to
make exceptions to the appellate jurisdiction of the Court).

118. See, e.g., Huffman v. Pursue, 420 U.S. 592 (1975) (application for injunction to prevent
enforcement of judgment under state nuisance statute); Steffel v. Thompson, 415 U.S. 452,
460-62 (1974) (application for injunction to prevent state criminal prosecution on first
amendment grounds); Samuels v. Mackell, 401 U.S. 66, 68-69 (1971) (application for injunction
of pending criminal proceeding); Younger v. Harris, 401 U.S. 37, 43-48 (1971) (same).

119. See Younger v. Harris, 401 U.S. 37, 41 (1971). The rule of noninterference is well
established. See, e.g., Cleary v. Bolger, 371 U.S. 392, 395, 401 (1963) (enjoining state officer from
testifying in criminal proceedings impermissible intrusion into state processes); Harrison v.

NAACP, 360 U.S. 167, 176-77 (1959) (federal adjudication of constitutionality of state
enactment not proper prior to state ruling); Stefanelli v. Minard, 342 U.S. 117, 120 (1951)
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Harris120 the Court said that the basic notion supporting noninter
vention is comity, the idea that "the National Government will fare
best if the States and their institutions are left to perform then-
separate functions in their separate ways."121 Federal intervention is
to be avoided save in the most exceptional circumstances,122 because
it results in duplicative legal proceedings, disruption of the state
criminal justice system, and reflects negatively upon the state court's
ability to enforce constitutional principles.123

These factors apply as well to a stay of a gag order by a Justice in
a case pending in a state court. The stay reflects "negatively on the
state courts' ability to enforce constitutional principles."124 Such a

stay also can result in duplicative legal proceedings. In Nebraska Press
Association the press had a petition pending before the Supreme
Court of Nebraska at the time they requested relief from Justice
Blackmun.125 The first reaction of the Nebraska court was consistent
with Justice Blackmun's initial refusal of a stay. It declined to take

any action on the press' request as long as it was in the position of

"exercising parallel jurisdiction with the Supreme Court of the United
States."126 After Justice Blackmun issued his partial stay and the

press again invoked the jurisdiction of the Supreme Court by asking
the full Court to vacate the portion of the restrictive order left

intact, the Supreme Court of Nebraska determined it would rule on the

(suppression of evidence in state criminal proceedings by a federal court not permissible
intervention); Speilman Motor Sales Co. v. Dodge, 295 U.S. 89, 96-97 (1935) (injunction of

intended state criminal prosecution not proper federal intervention); Fenner v. Boykin, 271 U.S.

240, 243 (1926) (interference with state's enforcement of penal statute, even if apparently
unconstitutional, justified only in extraordinary cases). See generally Comment, Federal
Intervention in State Criminal Proceedings: Inadequate Remedies in Adequate Forums, 63 GEO.
L.J. 1143 (1975).

120. 401 U.S. 37 (1971).
121. Id. at 44.
122. Id. at 53-54.
123. See Steffel v. Thompson, 415 U.S. 452, 462 (1974). In Steffel the Court noted that

comity considerations have little force in the context of a civil proceeding:
When no state criminal proceeding is pending at the time the federal complaint is filed,
federal intervention does not result in duplicative legal proceedings or disruption of the
state criminal justice system; nor can federal intervention, in that circumstance, be
interpreted as reflecting negatively upon the state court's ability to enforce constitu
tional principles.

Id. at 462. But cf. Huffman v. Pursue, 420 U.S. 492, 611-13 (1975) (Younger standards govern
intervention decision in criminal-trial-like state civil proceeding to suppress obscene films).

124. Steffel v. Thompson, 415 U.S. 452, 462 (1973); cf. McCormack, Federalism and Section
1983: Limitations on Judicial Enforcement of Constitutional Protections, 60 Va. L. Rev. 250,
264-71 (1974) (state courts may not be qualified to render decisions based on the federal

constitution).
125. See Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1323 (Blackmun, Circuit Justice,

1975).
126. State v. Simants, 194 Neb. 783, 236 N.W.2d 794, 797 (1975) (per curiam), rev'd sub nom.

Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791 (1976).
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request for relief still pending before it, notwithstanding that it was

"in the position of exercising concurrent jurisdiction with the United
States Supreme Court."127 Thus, an application to a Justice for a stay
in these circumstances raises two issues on which both state and

federal courts could rule: the decision to assert jurisdiction and the

decision on the merits.128
The potential for disruption is also greater here than in the

Younger situation. A motion for a stay of a gag order by the press
constitutes third-party interference with the criminal prosecution.
Because the gag order stay does not postpone the criminal

proceeding, the stay entangles the defendant and the state in two

forums simultaneously. Because the press is contesting a personal
order by the state judge, rather than a statute, the judge himself
becomes involved in justifying his action.129 This multiparty dispute
thus has a more damaging effect than does a defendant's application
for stay of the criminal prosecution.
Furthermore, these evils of duplication, disruption, and aspersion

are present to a greater extent in federal intervention in state

appellate proceedings than if that intervention occurred at the trial
level.130 Intervention in appellate proceedings, the stage at which a

Supreme Court stay is likely to issue, "deprives the state of a

function which quite legitimately is left to them, that of overseeing
trial court disposition of constitutional issues ... ,"1 31

127. Id., 236 N.W.2d at 798. A strong dissent, denying the validity of concurrent jurisdiction,
argued that the press was estopped from asserting that the Nebraska court retained jurisdiction.
Id., 236 N.W.2d at 806-07 (Clinton, J., dissenting).

128. If the press is not petitioning the state court for relief at the same time it is requesting a

stay from a Supreme Court Justice, this duplication does not occur. Given the interference with
the state judicial system arising from a Supreme Court stay, it is questionable whether a Supreme
Court Justice would give even cursory consideration to such a request unless the press were making
a good faith effort in the state courts.

129. The defendant, the State of Nebraska, and the individual trial judge all filed briefs in

response to the press' application to Justice Blackmun for a stay. Brief for Judge Stuart in
Response to Application for Stay, Nebraska Press Ass'n v. Stuart, 423 U.S. 1319 (Blackmun,
Circuit Justice, 1975); Brief for State of Nebraska in Response to Application for Stay, Nebraska
Press Ass'n v. Stuart, 423 U.S. 1319 (Blackmun, Circuit Justice, 1975); Brief for Erwin Charles
Simants in Response to Application for Stay, Nebraska Press Ass'n v. Stuart, 423 U.S. 1319

(Blackmun, Circuit Justice, 1975); Brief for Reporters Committee for Freedom of the Press as

Amicus Curiae, Nebraska Press Ass'n v. Stuart, 423 U.S. 1319 (Blackmun, Circuit Justice, 1975).
In addition to filing a brief, Judge Stuart testified at the Nebraska District Court hearing with
respect to the gag order. See 96 S. Ct. at 2811 (Brennan, J., with Marshall & Stewart, JJ.,
concurring). See also Times Picayune v. Schulingkamp, No. 74-1804 (E.D. La. July 3, 1974),
preliminary injunction pending appeal denied, No. 74-2757, Order (5th Cir. July 9, 1974), appeal
dismissed, No. 74-2757, Order (5th Cir. May 8, 1975) (state trial judge testified in federal district
court to defend his imposition of a gag order).

130. Huffman v. Pursue, 420 U.S. 592, 608 (1975).
131. Id. at 609. The dissenting justice in the opinion by the Supreme Court of Nebraska

issued after Justice Blackmun's stay, strongly objected to this usurpation of supervisory
jurisdiction of state trial judges by the United States Supreme Court. State v. Simants, 194 Neb.
783, 236 N.W.2d 794, 806 (1975) (Clinton, J., dissenting).
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Two factors suggest that comity considerations should not control
the decision to intervene. The order against the press is civil in
nature; no prosecution is pending against them.132 In that sense,
Steffel v. Thompson,133 which held that Younger considerations are

inapplicable to state civil proceedings,134 should control. Moreover, a

gag order does not affect only the state and the defendant; it also
affects the first amendment rights of third parties�the press and
society. Courts must balance the loss of these rights against possible
antagonism of the states. In the exceptional case, as in Nebraska Press
Association, these two factors may provide sufficient justification for
intervention notwithstanding the antagonism of the state.135 Comity
considerations, however, provide persuasive argument against the use

of this mechanism as the proper uniform procedure to provide speedy
relief from an unconstitutional prior restraint.

Protection of the Media's First Amendment Rights. In
theory, a stay of a gag order issued by the Supreme Court or an

individual Justice could provide the press timely relief from the

freezing effects of an unconstitutional prior restraint. In practice,
however, requests for stays rarely are granted, and even if granted,
the subsequent relief may come too late.
In Nebraska Press Association the press filed two applications

before Justice Blackmun partially granted the requested stay. He
declined to act for almost 4 weeks, during which time the gag order
was in effect. The significance of that delay is demonstrated by

132. A gag order is a hybrid, part civil injunction and part trial order governing criminal
proceedings. Compare Rendleman, supra note 16, at 133 (gag order best viewed as injunction
rather than trial order) with 9 J. MOORE, supra note 109, H 110.20(1), at 23 ("order incidental
to a pending action that does not grant all or part of the injunctive relief sought is not an

injunction, however mandatory or prohibitory its terms").
133. 415 U.S. 452 (1973).
134. Id. at 475.
Federal intervention was denied in Stefanelli v. Minard to prevent the use of illegally obtained

evidence in a state criminal trial. 342 U.S. 117 (1951). The Court noted that "if we were to
sanction this intervention, we would expose every State criminal prosecution to insupportable
disruption. Every question of procedural due process of law�with its far-flung and undefined
range�would invite a flanking movement against the system of State courts by resort to the
federal forum." Id. at 123. The Court cited the creation of an unfair trial atmosphere as an

example of a claim which, if raised by defense counsel in a federal court, could subvert the orderly
prosecution of local crime in state courts. Id.
Stefanelli can be distinguished on two bases. It was the defendant, not a third party, who

challenged the illegality in Stefanelli. Secondly, the case was decided at a time when the

exclusionary rule did not apply to states. See Mapp v. Ohio, 367 U.S. 643, 650-53 (1961). Thus,
even the defendant faced no irreparable injury if federal intervention was denied.

135. Cf. Younger v. Harris, 401 U.S. 37, 53 (1971) (extraordinary circumstances may justify
intervention).
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Justice Blackmun's finding that the very "day-by-day duration of that

delay" caused irreparable damage to the constitutional rights of the

press.136 His reluctance to stay the state court's decision is

understandable, given the unprecedented nature of the jurisdictional
issue and his concern for considerations of comity.137 These
considerations will continue to weigh heavily against a quick response
to stay the state court's order.

Furthermore, it is unlikely that the press can receive more immediate
relief from other individual Justices.138 The full Court denied Nebraska
Press Association's applications to stay that portion of the restrictive
order left intact by Justice Blackmun and the Supreme Court of
Nebraska.139 This refusal further to stay the gag order is significant
because, even as modified by Justice Blackmun's partial stay, the order
barred reporting information disclosed in open court.140 In subse

quently reversing the order on the merits, the Court concluded that
such prohibition "plainly violated settled principles."141 The Court's
refusal to issue a stay in those compelling circumstances indicates that
in extremely few cases would the majority of the Court grant a stay
even after, much less before, final disposition by the highest state court
in which decision could be had.142
The Court probably will be no more inclined to issue a stay as an

extraordinary writ than to stay the gag order as a final judgment of the
state. The use of an extraordinary writ appears to be unprecedented.143
Even if the Court recognized the need to provide speedy relief to
protect the press' first amendment rights, the Court might be
disinclined to use this avenue of review for fear that its use would open
a floodgate to requests for extraordinary writs in other situations in
which time is of the essence.144

136. 423 U.S. at 1328.
137. See id. at 1329-30 (discussion of jurisdictional difficulty created by the lack of a formal

final state judgment); Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1325-26 (Blackmun, Circuit
Justice, 1975) (denial of press' first application on basis of comity).

138. Notably, the likelihood is greater of obtaining relief from some Justices than from others.
See note 10 supra.

139. Nebraska Press Ass'n v. Stuart, 423 U.S. 1027 (1975) (mem.) (order denying stay pending
certiorari to Supreme Court of Nebraska); Nebraska Press Ass'n v. Stuart, 423 U.S. 1010 (1975)
(order denying motion to vacate in part Justice Blackmun's order).

140. Nebraska Press Ass'n v. Stuart, 423 U.S. 1319, 1332-33 (Blackmun, Circuit Justice, 1975).
141. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2807 (1976).
142. It is interesting to note in this context that the opinion of the Court dealt with Justice

Blackmun's stay in only a footnote. The Court stated that it "need not set out in detail Mr. Justice
Blackmun's careful decision on this difficult issue." Id. at 2796 n.2.

143. See notes 105-07 supra and accompanying text.
144. An example situation is a woman 12 weeks pregnant whose attempt to secure an abortion

is blocked by her husband obtaining an injunction in state court to prevent her action. The longer
the woman is delayed in obtaining relief from the injunction, the greater the probability that her
life will be endangered by the abortion. Indeed if the delay is too long, she may be precluded from
obtaining the abortion.
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Protection of Defendant's Right to a Fair Trial. A danger
inherent in the use of a stay pending review of the merits of a gag order
is that the issuance of a stay for all practical purposes determines the
merits. The press thereafter will be free to publish the potentially
prejudicial information. Thus, a single Justice is able to grant the very
relief that is being sought on certiorari, based solely on his evaluation of
the likelihood that the Court will grant certiorari and that the press will
succeed on the merits.145 Although a single Justice undoubtedly has the
authority to issue a stay that predetermines the merits,146 an incorrect
determination by the Justice may seriously impair the criminal
defendant's right to a fair trial.
The damage to the defendant's rights is not necessarily irreparable;

the conviction may be reversed due to prejudicial publicity if the
Supreme Court subsequently upholds the gag order on the merits.147
Nonetheless, because reversing a criminal conviction means justice is

delayed for both the defendant and the state,148 the use of the stay on a

systematic basis is not appropriate.

VARIATIONS OF THE STAY

The use of the stay power of the Supreme Court or an individual
Justice as a means of overcoming the problem of delay in state court

review of gag orders appears to have marginal value and significant
disadvantages. Stays will not be issued often enough to protect the
press from the effects of most unconstitutional restraints. The stay may

145. See note 83 supra.
146. See Breswick & Co. v. United States, 75 S. Ct. 912, 915 (Harlan, Circuit Justice, 1955)

(individual Justice has power to issue stay, although issuance might render moot portion of appeal
from preliminary injunction); Note, supra note 100, at 1011-12.

147. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2823 (1976) (Brennan, J., concurring). If the
trial of the defendant has not taken place before the Supreme Court rules on the merits of the gag
order, it could possibly be reinstated and its protective effect reinforced with other methods
available to guard against pretrial publicity. See id. at 2805; Sheppard v. Maxwell, 384 U.S. 333,
357-62 (1966) (strict rules for use of courtroom by newsmen; insulation of witnesses; change of

venue; continuance of trial; extensive voir dire; instructions to jury). By upholding the validity of a
gag order as a possible necessary tool to ensure a fair trial, the Supreme Court seemingly has made
a determination that no other alternatives are sufficient in some instances to protect the
defendant's rights. See 96 S. Ct. at 2804-05. It would seem, therefore, that if the effect of the gag
order�the only alternative available to ensure a fair trial�were thwarted by a stay, a reversal of the
defendant's conviction would be required.

148. Nebraska Press Ass'n v. Stuart, 96 S. a. 2791, 2801 (1976). But see id. at 2824 n.30
(Brennan, J., concurring) (Supreme Court has never "released" an accused directly due to

prejudicial publicity). Assuming that the per se reversal argument is accepted, its logical extension
is that the defendant could not be retried, if the press had published a sufficient amount of

prejudicial information during the time the gag order was stayed. Presumably the pretrial publicity
eventually would fade to a point at which a fair trial would be possible. The delay necessary to

diminish the effects of pretrial publicity, however, would interfere with a defendant's right to a

speedy trial.
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damage the criminal defendant's rights, although the reluctance of

Court members to issue stays minimizes that danger. And even though
this reluctance also will minimize interference with the state judicial
system, the aspersion cast would remain because simply to rule on

applications for stays, the Justices must be in the position of overseeing
the state's appellate procedure. If alternatives are available that could

better protect the various interests involved, the Supreme Court's stay
power ought not to be relied upon save in the very extraordinary case.

Stay Issued by a Federal District Court Judge

Although comity counsels against interference by a federal district
court in state administration of its criminal justice system,149 courts

could carve out a narrow exception to this doctrine to prevent the
irreparable loss occasioned by the imposition of an unconstitutional gag
order. This exception would provide the federal district courts with
jurisdiction when state appellate courts do not give timely review of the

gag order.150 The Court has provided that certain "extraordinary
circumstances" may warrant federal intervention notwithstanding
comity considerations.151 Because delay in reviewing a gag order may
constitute an extraordinary circumstance, this avenue of review thus
could be available without eroding the general applicability of

Younger. 152

149. See Younger v. Harris, 401 U.S. 37, 44 (1971); notes 118-23 supra and accompanying
text.

150. The district courts have original jurisdiction to redress the deprivation by a state of a

party's constitutional rights. 28 U.S.C. �1343(3) (1970). The press' cause of action would arise
under the Civil Rights Act of 1871, which establishes a right to legal and equitable relief for a

deprivation of rights, privileges, or immunities secured by the Constitution. 42 U.S.C. �1983
(1970).
An initial hurdle to this approach is the Anti-Injunction Act, which provides:
A court of the United States may not grant an injunction to stay proceedings in a State
court except as expressly authorized by Act of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgments.

28 U.S.C. �2283 (1970). Because section 1983 is considered an "express exception" to the
Anti-Injunction Act, however, that statute would not automatically preclude the district courts
from staying a state court gag order. See Mitchum v. Foster, 407 U.S. 225, 242-43 (1972). See also
Reporters Amicus Brief, supra note 15, at 38 n.20 (if majority of Court concluded Justice
Blackmun did not have jurisdiction to stay, Court eventually would be required to carve out

exception to Younger).
151. Younger v. Harris, 401 U.S. 37, 48-49 (1971), quoting Dombrowski v. Pfister, 380 U.S.

479, 485-86 (1965) (substantial loss or impairment of constitutional rights from awaiting state
court's decision and ultimate Supreme Court review show irreparable injury justifying inter
vention).

152. See Record at 11, Peterson v. Logan, No. S76-113(N) (S.D. Miss. Apr. 28, 1976), citing
Machesky v. Bizzell, 414 F.2d 283 (5th Cir. 1969) (threat of immediate deprivation of first
amendment rights transcends comity considerations); Duke v. Texas, 477 F.2d 244, 254 (5th Cir.
1973) (Goldberg, J., concurring) (if plaintiff had shown state procedure inadequate because of
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From the perspective of the Supreme Court, district court stays
would have at least one advantage: the workload of reviewing gag
orders would fall on the lower federal courts. This dispersion of

decisionmaking authority cuts two ways. It may be easier for the press
to find a receptive judge because there are more judges to petition.
Because the granting of injunctive relief is discretionary, however,153
the availability of the stay would not be uniform, but would vary with
the sympathies of the judges within a district.
Like a stay by a Supreme Court Justice, an improvidently issued

district court stay could prejudice the defendant's right to a fair trial.
The danger of this occurring is probably greater at the district court
level; the members of the Supreme Court are likely to have a greater
awareness of the parameters of the constitutional rights at issue. The
procedure is not totally without safeguards, because the traditional
requirements for issuing a stay must be satisfied.154

The federal policy considerations that disfavor use of the stay by a

Supreme Court Justice apply with equal or greater force here. On the
one hand, the state courts may respect the prestige and authority of the
Supreme Court and resent its interference less. On the other hand, the
district court judge resides in the state in which the gag was imposed
and may better assess the amount of prejudicial publicity the defendant
is receiving. Given the Supreme Court's increasing deference to the state

courts, it is unlikely to adopt this alternative, although the press can be
expected to argue for it, perhaps with some success, in the lower
courts.155

delay to safeguard rights, federal relief would clearly be warranted); cf. Stefanelli v. Minard, 342
U.S. 117, 122 (1951) (no irreparable injury because use of illegally obtained evidence not

constitutional violation under governing case law). See generally Sedler, Dombrowski in the Wake
of Younger: the View from Without and Within, 1972 Wis. L. REV. 1, 40-41 (distinguishing
hypothetical chilling effect due to facially invalid law, which Younger holds insufficient to justify
intervention, from specific chilling effect of injunction restraining freedom of expression, which
may constitute irreparable injury sufficient to warrant intervention).

153. 7 J. MOORE, supra note 109, f 65.18[3], at 65-134.
154. There must be a probable right and a probable danger that the right may be defeated

unless a temporary injunction issues, and the damage to the plaintiff must plainly outweigh the
possible harm to the defendant. Id. f 65.04[1], at 65-39; see id. If 65.04, .18[ 3] (factors
considered in issuing injunction).

155. See Peterson v. Logan, No. S76-113(N), Order (S.D. Miss. Apr. 28, 1976). Judge Nixon's
action in Peterson was directly contrary to Fifth Circuit precedent. See Times-Picayune Pub. Corp.
v. Schulingkamp, No. 74-1804 (E.D. La. July 3, 1974), preliminary injunction pending appeal
denied, No. 74-2757, Order (5th Cir. July 9, 1974), appeal dismissed, No. 74-2757, Order (5th Cir.
May 8, 1975) (stay of state court gag order refused by district court). Judge Nixon relied on the
irreparable injury to the first amendment rights and on Justice Blackmun's stay in Nebraska Press
Association. Peterson v. Logan, supra at 10-13. Cases involving analogous violations of first
amendment rights suggest that the party subject to an injunction must appeal the order rather than
seek federal relief. See Duke v. Texas, 477 F.2d 244 (5th Cir. 1973) (reversal of district court's stay
of state injunction prohibiting speakers from appearing at an antiwar rally). In rejecting the

petition for federal relief, the Fifth Circuit noted that no effort was made to seek modification or
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Automatic Stay

Jack Landau and the Reporters Committee for Freedom of the Press

have suggested that one method of minimizing the damage to the first

amendment rights inflicted by unconstitutional gag orders is for the

Supreme Court to impose a rule that automatically stays such orders

pending completion of full appellate review.156 This method adequately
protects the press' rights, because there could be no restraint until the

constitutionality of the gag order is determined. Although this

alternative fails to consider possible infringement of a criminal
defendant's rights, Landau suggests that this presents no difficulty
because "increasingly strong case law suggests that the spectre of

prejudicial publicity as raised in Sheppard, is a legal ghost quickly losing
its shroud."157
This argument ignores the possibility that a gag order might, in some

instances, be necessary to protect a defendant's rights to a fair trial.158
The alternative also provides no screening by an impartial arbiter, nor
any assessment of the likelihood of success on the merits similar to that

required for either a federal district court judge or a Supreme Court
Justice to impose a stay.159 Under the procedure any state action

following the stay is superfluous unless and until the United States

Supreme Court upholds the gag order. The capabilities of state

appellate courts thus are denigrated to a greater extent than with the
above stay variations.
The procedure is unlikely to be adopted. Despite strong support by

news media representatives appearing before the ABA's Legal Advisory
Committee on Fair Trial and Free Press, the committee rejected the
automatic stay in its recommended court procedure.160 Because of the

appeal of the injunction in state courts. Id. at 252. But see Lynch v. Snepp, 350 F. Supp. 1134
(W.D.N.C. 1972) (injunctive relief granted against enforcement of state order prohibiting applicant
from entering upon school property to discuss desegregation).
The reluctance to interfere is generally strong when a party to a criminal action requests a stay

of a collateral order in a criminal trial, as opposed to requesting a stay of the criminal trial itself.
Compare King v. Jones, 450 F.2d 478 (6th Cir. 1971) (district court injunction that stayed
enforcement of state court order restraining extrajudicial statements reversed) and McLucas v.

Palmer, 427 F.2d 239 (2d Cir. 1970) (petition for stay of state court order that prohibited
extrajudicial statements; federal court would not substitute its judgment for that of state judge
responsible for orderly trial) with Rosen v. North Carolina, 345 F. Supp. 1364 (W.D.N.C. 1972)
(enforcement of order prohibiting picketing in front of courthouse enjoined on grounds order
imposed without notice and hearing).

156. See Landau, supra note 1, at 59; Reporters Amicus Brief, supra note 15, at 40.
157. Landau, supra note 1, at 59-60.
158. This possibility was expressly left open by the Supreme Court in Nebraska Press

Association. 96 S. Ct. at 2808.
159. See notes 83 and 154 supra.
160. See Roney, supra note 16, at 62; ABA RECOMMENDATIONS, supra note 11.
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potential implications of the rule, the Supreme Court probably would
do the same.161

Staying the Underlying Criminal Proceeding

Another possible solution is to stay the underlying criminal

proceeding pending determination of the validity of the gag order
rather than staying the gag order itself.162 Although the press would be

subject to restraint during the pendency of the appeal, a reversal of the
gag order would free them to publish during the trial proceedings, when
the public's interest is at its peak.163 The immediacy value of the speech
thus would be protected.
This alternative also appears to protect the defendant's right to a fair

trial adequately, although it could detrimentally affect the defendant's

right to a speedy trial. Expedited review, however, could minimize the

impact on the latter right.164 Nonetheless, by mandating a continuance
in the state criminal trial, the solution engenders more interference with
the state's administration of its criminal justice system than do other

alternatives, making it unlikely that the Supreme Court would adopt
this solution.165

EXCEPTION TO WALKER V. BIRMINGHAM
COLLATERAL BAR RULE

Another possibility is to permit the press to violate the gag order and
assert the constitutionality of the order on appeal if found in contempt.
This would require an exception to the general proposition set forth in
Walker v. Birmingham166 that the invalidity of a court order is no

161. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2804, 2808 (1976) (gag order may in
some instances be constitutional). Individual states could adopt this procedure to provide for

automatic stay of a gag order pending completion of state appellate review. The states that have
established due process procedures for gag orders, however, have not considered this alternative.

See, e.g., State ex rel. Miami Herald Pub. Co. v. Mcintosh, No. 48,264 (Fla. July 30, 1976); New
York Times Co. v. Starkey, 51 App. Div. 2d 60, 380 N.Y.S.2d 239 (2d Dep't 1976); State ex rel.
Beacon Journal Pub. Co. v. Kainrad, 46 Ohio St. 2d 349, 348 N.E.2d 695 (1976).

162. The Reporters Committee for Freedom of the Press also made this suggestion. See

Times-Picayune Pub. Corp. v. Schulingkamp, 419 U.S. 1301, 1309 n.4 (Powell, Circuit Justice,
1974).

163. See Bridges v. California, 314 U.S. 252, 268-69 (1941).
164. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2823 n.28 (1976) (Brennan, J., with

Stewart & Marshall, JJ., concurring) (even substantial delays necessary to ensure fair trial need not

transgress speedy trial guarantee).
165. See Times-Picayune Pub. Corp. v. Schulingkamp, 419 U.S. 1301, 1309 n.4 (Powell, Circuit

Justice, 1974) (stay of criminal proceeding "unwarranted and unwise").
166. 388 U.S. 307 (1967).
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defense to a criminal contempt citation for violation of the order prior
to its reversal on appeal.167
The primary advantage of this alternative is that the press may

reassert its first amendment rights quickly. This procedure, however,
does present the press with a dilemma because it must either voluntarily
relinquish its first amendment rights and pursue the normal channels of

appellate review, or assert its rights upon risk of contempt if its
assessment of the validity of the order is wrong. The alternative thus

places a high premium on competent legal advice by counsel well versed
in the intricacies of constitutional law. It also necessitates a willingness
to confront the judiciary directly. Although the major media organiza
tions occasionally may take the risk,168 smaller news organizations
would not have the capability or desire to do so.169
The mechanism is not satisfactory from the criminal defendant's

perspective because the press may assess the validity of the gag order

incorrectly. Although the threat of contempt would provide some

screening to protect the defendant's rights, it would not be as stringent
as that required for the grant of a stay by a Supreme Court Justice or a

district court judge. Those courts, with their greater familiarity with
constitutional doctrine and their greater impartiality, would be more

apt to make a proper evaluation of the validity of the gag order than
would the press.170
If the press were able to publish material that the state court had

ordered not be published, the interference with the ability of the state

to oversee the fairness of its criminal trials would be analogous to that

167. Id. at 314, 321; see United States v. Dickinson, 465 F.2d 496, 509, 513 (5th Cir.), on
remand, 349 F. Supp. 227 (M.D. La. 1972), aff'd, 476 F.2d 373 (5th Cir.), cert, denied, 414 U.S.
979 (1973) (Walker applicable to gag orders).

168. See New York Times Co. v. Starkey, 51 App. Div. 2d 60, 380 N.Y.S.2d 239, 241-42 (2d
Dep't 1976) (New York Times violated court order).

169. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2826-27 & n.40 (1976) (Brennan, J.,
with Stewart & Marshall, JJ., concurring). Justice Brennan noted the danger that smaller news
organizations might be unable to appeal a gag order, citing a letter from editor of amicus curiae
Anniston Star: "We have no in-house legal staff. We retain no great, national legal firms. We do not
have the spacious profits with which to defend ourselves and our principles . ..." Id. at 2827 n.40.
Although this remedy is inequitable to the extent that it differs in its impact on the two kinds

of press, similar deficiencies have been held insufficient to support an equal protection or due
process claim. See Ross v. Moffitt, 417 U.S. 600, 610, 612 (1974) (neither due process nor equal
protection require that state provide indigent defendant with counsel on discretionary appeal).
This remedy would be adequate for purposes of article III because there is no "right" to a

particular remedy, and a party may be relegated to an assertion of his rights as a defendant. See
Hart, supra note 63, at 1379-82; cf. Abbott Labs. v. Gardner, 387 U.S. 136, 147-48 (1967)
(manufacturers challenging FDA regulation may be required to defer their challenge until
enforcement is undertaken).

170. But cf. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2826 (1976) (Brennan, J., with
Stewart & Marshall, JJ., concurring) (use of prior restraints might be exacerbated by fact that
judges could be determining propriety of publishing information that reflects on their competence
or performance).
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incurred when an order is stayed. The Walker exception could be
construed as either more or less an aspersion on the state courts than
a stay. The state courts may deeply resent the permission given to
the press to violate an order of the court, with all the overtones of
disrespect the action connotes.171 On the other hand, the state courts
would have the satisfaction of criminally punishing the press if the
gag order were subsequently upheld, an option not available if the
gag order were stayed.
The Court noted in Walker that the case could "arise in quite a

different constitutional posture if the petitioners, before disobeying the
injunction, had challenged it in the Alabama courts, and met with delay
or frustration of their constitutional claims."172 Thus, the Court in
Walker may have qualified the collateral bar rule by requiring adequate
and effective review before it can be invoked.173 Although the Supreme
Court could adopt this exception even without overruling Walker, it is
unlikely to do so.174 If this procedure becomes available, therefore, it

171. See Walker v. Birmingham, 388 U.S. 307, 321 (1967) (respect for judicial system is small

price to pay for "civilizing hand of law"); United States v. Dickinson, 465 F.2d 496, 510 (5th
Cir.), on remand, 349 F. Supp. 227 (M.D. La. 1972), aff'd, 476 F.2d 373 (5th Cir.), cert, denied,
414 U.S. 979 (1973) (rule is essential to independence of judicial system).

172. 388 U.S. at 318. In United States v. Dickinson the Fifth Circuit noted:

[B]oth the District Court and the Court of Appeals were available and could have been
contacted that very day, thereby affording speedy and effective but orderly review of
the injunction in question swiftly enough to protect the right to publish news while it
was still "news".

465 F.2d 496, 512 (5th Cir.), on remand, 349 F. Supp. 227 (M.D. La. 1972), aff'd, 476 F.2d 373
(5th Cir.), cert, denied, 414 U.S. 979 (1973) (footnote omitted) (emphasis in original).

173. See United States v. Schiavo, 504 F.2d 1, 10 (3d Cir.) (Adams, J., concurring), cert.
denied, 419 U.S. 1096 (1974); Rendleman, supra note 16, at 149.

174. The Court denied certiorari in United States v. Dickinson. 414 U.S. 979, denying cert, to

476 F.2d 373 (5th Cir. 1973).
At the Washington Conference on the Media and the Law, held in March of 1975, one judge

expressed his position on creating an exception to Walker for the press. He analogized to a person
who wanted to kill his enemy and then says, "Send me to prison for the rest of my life if I'm
wrong. But I simply don't believe in your law against murder." THE MEDIA AND THE Law 186
(J. Simons & H. Califano eds. 1976). The judge also stated:

I agree, I would say wholeheartedly, with every one of the federal judges who've spoken,
that what you have is anarchy. You don't have freedom. The same principle would be
involved if the racial bigots, the white mothers in Boston, just decided they weren't
going to obey that court order up there having to do with desegregation of the schools
and thought that they were free because of their moral and philosophical beliefs to
throw stones at the Negro children being brought to close schools, or to dynamite the
buses. The same principle is involved if the President of the United States last July had
said I'm not going to bother obeying the decree of the Supreme Court of the United
States because I know better. That's the principle that's involved here. It's clear to me. I
think what would happen is you'd have a breakdown of the political and social structure
of a free society.

Id. at 183.
The statements were attributed to an unnamed "6th Judge," but an examination of the

responses to questions make it apparent that a Justice of the Supreme Court is speaking. See, e.g.,
id. at 185 (reference to "our" interpretation of Constitution in Cox Broadcasting Corp. v. Cohn,
420 U.S. 469 (1975)).
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will most likely be implemented by state court, rather than Supreme
Court, decision.175

EXPEDITED APPELLATE REVIEW

The Freedman v. Maryland Model

In Freedman v. Maryland116 the Supreme Court held that if a state

administers a censorship system to protect the public from obscene
motion pictures, then it is constitutionally required to provide
expedited judicial review of any prior restraint imposed.177 A similar

procedure could be used to ensure speedy review of gag orders. If the

press contested the gag order on appeal, but did not receive a ruling by
the state appellate courts within a specified time period, for example, 5
days,178 the gag order would be deemed unconstitutional, and the press
then would be able to publish without risk of contempt.
The Supreme Court does not have supervisory powers over the state

courts and thus could not directly force the states to provide appellate
review.179 Nonetheless, a first amendment due process rule could be
formulated to ensure the necessary protection. The most direct means
of so doing would be to hold that, if no appeal is provided within 5

days, the gag order automatically expires. Thus, any state that

contemplated the need for a gag order of longer duration would be

required to provide review. Because such a formulation essentially forces

175. Several state courts already permit collateral attacks on silence orders and have reversed
contempt convictions because of the invalidity of the orders. See Wood v. Goodson, 253 Ark. 196,
203-04, 485 S.W.2d 213, 217 (1972) (contempt judgment vacated); Younger v. Smith, 30 Cal.
App. 3d 138, 151-52, 106 Cal. Rptr. 225, 234-35 (1973) (appeal of contempt conviction); State
ex rel. Liversey v. Judge of Civil Dist. Ct., 34 La. Ann. 741, 746 (1882) (same); State ex rel. Super.
a. v. Sperry, 79 Wash. 2d 69, 73-75, 483 P.2d 608, 611-12, cerf. denied, 404 U.S. 939 (1971)
(appeal of contempt conviction); cf. In re Berry, 68 Cal. 2d 137, 147, 436 P.2d 273, 280, 65 Cal.
Rptr. 273, 280 (1968) (habeas writ granted where temporary restraining order against union held
unconstitutional).

176. 380 U.S. 51 (1965).
177. Id. at 60-61; cf. Chapman v. California, 386 U.S. 18, 21 (1967) (formulation of laws,

rules, and remedies to protect against state infractions of federal rights cannot be left to the

states); HART & WECHSLER, supra note 37, at 573 (procedure is part of substantive protection
of constitutional rights). But cf. Stone v. Powell, 96 S. Ct. 3037, 3051 n.35 (1976) (Court will not
assume state trial and appellate courts generally are insensitive to constitutional rights).

178. It is difficult to delineate exactly the period within which review must be had, but the
decision should be guided by the need to protect the immediacy value of speech. The Court in
Freedman declined to set rigid time limits or procedures, noting that time is not crucial in the
context of a motion picture because films are scheduled well before actual exhibition. 380 U.S. at
61. The Court did cite with approval the New York injunctive procedure designed to prevent the
sale of obscene books, which required judicial determination of obscenity within 2 days. See id. at
60. Although that time period was for trial court disposition, the need for impartial appellate
disposition in the gag order situation favors the use of a similar time period. An upper limit of 1
week probably is necessary to protect the impact of the speech.

179. See Freedman v. Maryland, 380 U.S. 51, 60 (1965).
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appellate review, it conflicts with the established principle that a party
has no right to appellate review within a state unless the state chooses
to so provide.180 Such a conflict might be avoided by requiring a ruling
within 5 days by the highest state court in which review may be had.181
If in a given state it was determined that the trial court was the highest
court in which the press could obtain review of the gag order, then the
press' only recourse would be to the United States Supreme Court.182
The gag order would continue in effect until the Court granted relief.
Because the Supreme Court is unlikely to adopt a rule invalidating the
order by reason of its own delay, and because the Court has been
reluctant to grant relief by stay,183 the relief afforded the press in those
states choosing to provide no appellate review may be less prompt and
hence less adequate.
Of course even if appellate review were provided, the loss of first

amendment rights might continue for longer than 5 days, because the
state appellate courts might uphold the gag order, requiring the press to

await Supreme Court relief. This might not present a significant
problem, however. Despite the Supreme Court of Nebraska's action in
Nebraska Press Association, state appellate courts generally have shown
themselves receptive to first amendment claims.184
If the state appellate court reversed the gag order or failed to act

within 5 days, the press still would suffer some loss of the immediacy
value of speech, because they would not be free to publish prior to
reversal or expiration of the 5 days. Although theoretically this loss
would be greater than if a federal court stayed the order pending
appeal, overall protection would be greater due to the reluctance of the

Supreme Court and the lower federal courts to grant stays. The loss of
the immediacy value also is probably no greater than that incurred
under the exception-to-Walker alternative, because a period of delay or
frustration may be a prerequisite to the invocation of that remedy.
Moreover, the expedited appeal procedure does not share the disad
vantage of requiring the press to risk contempt in order to assert their
constitutional rights.

Because the appeal would be expedited, this procedure generally
would protect the defendant's right to a fair and speedy trial. The

180'. See McKane v. Durston, 153 U.S. 684, 687 (1894).
181. Because some states have more stages of appellate review than others, it would be possible

to apply the time limit to review at the first level or at each level. To assure uniform protection of
first amendment rights, however, the limit should apply to the entire review process, through the

highest state court in which review can be had. This also would facilitate review by the United
States Supreme Court.

182. See 28 U.S.C. �� 1257(3), 2101(f) (1970).
183. See note 10 supra; notes 139-42 supra and accompanying text.
184. See cases cited in notes 48, 51 supra.
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possibility exists that a gag order necessary to protect the defendant

might expire because of the inability or refusal of the state courts to

process the appeal. Precisely because the gag order would expire
without such review, however, state appellate courts undoubtedly
would act promptly, at least when the order appeared to be
constitutional. If review were not provided, the sixth amendment
interest could be vindicated by reversing the defendant's conviction.
Reversal of a criminal conviction would be an unfortunate price to

pay for protection of first amendment rights, and this alternative would
interfere with the state's administration of its judicial system. None
theless, at least the state would not need to determine the point at

which a Supreme Court Justice or a federal district judge would find
that a "reasonable period of time in which to review the restraint had

passed";185 the time limit would be specified in advance. Also, unlike
the situation involved in a stay, the federal judiciary would not

interfere directly in a proceeding still pending in state court. Further

more, unlike the Walker exception, the press' actions would not breed
disrespect for state court orders.
This alternative would require an extension of present constitutional

doctrine. The Court's concern in Freedman was not with the

availability of speedy appellate review, but rather with the availability
of speedy trial court review following the initial decision to restrain
publication by an administrative agency.186 Freedman did not imply
that the first amendment requires expedited appeal from the trial
court's determination.
The first amendment policies supporting the procedural requirements

in Freedman, however, also support expedited appeal of gag orders:
"because the censor's business is to censor, there inheres the danger
that he may well be less responsive than a court�part of an

independent branch of government�to the constitutionally protected
interests in free expression."187 Trial judges have a personal incentive to
ease their task of ensuring a fair criminal trial and to insulate their
conduct from reversal by imposing gag orders.188 Thus, they may be less
responsive to the press' interest in free speech. The trial judge's position
is analogous to the censor's in Freedman. A hearing before that
judge is not equivalent to an independent judicial determination
because such a hearing would force on the trial court the dual roles of

185. Nebraska Press Ass'n v. Stuart, 423 U.S. 1327, 1330 (Blackmun, Circuit Justice, 1975).
186. See 380 U.S. at 56-60.
187. Id. at 57-58.
188. See Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2826 (1976) (Brennan, J., with

Stewart & Marshall, JJ., concurring); notes 44-46 supra and accompanying text.
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adversary and judge.189 If an impartial judicial proceeding is to occur, it
must take place in a different forum than the one in which the order
was imposed. Because comity militates against the use of a federal
forum, the appropriate forum is a state appellate court.

ABA Proposal

The Recommended Court Procedure to Accommodate Rights of Fair
Trial and Free Press recently adopted by the ABA provides that any
party, person, or organization aggrieved by a restrictive order should
have the right to obtain appellate review in the most expeditious
manner provided by the particular jurisdiction.190 The ABA proposal
would appear to provide almost the same protection of the press' rights
as does the Freedman alternative, and in certain states that may well be
the case. The overall protection would be unsatisfactory because there
is no guarantee that all the states will adopt it. Moreover, in many

jurisdictions, the right to file an appeal in the "most expeditious
manner provided" is subject to the discretion of the state appellate
court.191 The order would not be automatically invalid once the

suggested time period elapsed, and the proposal provides no outside
force to motivate the exercise of this discretion. The state appellate
courts are unlikely to impose time constraints on themselves.192

Conclusion

The ideal solution to the problem of protecting the immediacy value
of speech from the freezing effects of an unconstitutional restrictive
order would be one that totally protects the interests of the press, the
criminal defendant, and the state. No such ideal solution is available,
and some accommodation of interests is necessary. That accommoda
tion can best be achieved in a procedure for reviewing such orders.
Because time is of the essence, the procedure must be speedy; because

189. The view of the trial judge as an adversary is supported by the actions trial judges have
taken to justify their imposition of gag orders. See note 129 supra.

190. ABA Recommendations, supra note 11, at 171.
191. See, e.g., ALA. S. Ct. R. 47; Cal. Ct. R. 45(d); IOWA R. Civ. P. 345.1. See generally

Rendleman, supra note 16, at 128-35 (discussion of available state appellate procedures).
192. The concern behind the ABA provision appears to be the need to provide appeal "before

the issues addressed become moot." ABA RECOMMENDATIONS, supra note 11, at 12

(Preamble). Although avoiding mootness is certainly a valid consideration, it should not divert
attention from the primary need to protect the immediacy valueof speech. Review may be had of
a technically moot gag order if it is capable of repetition yet evades review. See Nebraska Press
Ass'n v. Stuart, 96 S. Ct. 2791, 2797 (1976). Moreover, a gag order may not be moot for months,
depending on the length of the trial, yet review delayed for that length of time clearly would be

inadequate.
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the trial judge has incentives to impose a suspect order, the procedure
must take place in another forum; because the Constitution protects
the criminal defendant's right to a fair trial, there must be an unbiased

screening before the press is free to publish the restricted information;
and because the states are sovereign entities, the procedure must

minimize interference by the federal judiciary in the states' adminis
tration of criminal justice. Any procedure that is seriously deficient in

satisfying one of these considerations should not be used if possible.
But if some interest must yield, it should be federalism rather than

free speech or fair trial.

These major considerations indicate that the stay alternatives should
not be the primary mechanism. A stay issued by a Supreme Court

Justice or district court judge of a gag order review of which is pending in
state court entails too great an interference with federalism. A stay of

the underlying criminal proceeding is also deficient on this basis and has

the additional disadvantage of perhaps interfering with the defendant's

right to a speedy trial. An automatic stay of the gag order pending
appellate review is deficient because it provides no screening of the

validity of the order prior to press publication.
The exception-to-Walker alternative is not as deficient as the stay

mechanisms, but still is not completely satisfactory. The threat of

ultimately being held in contempt does provide some screening of the

validity of the order, but it is by an interested party, the press. Reliance
on this mechanism is slightly inequitable, because it forces the press to
risk the wrath of the judiciary, something only prestigious large
media organizations may be willing to do. Moreover, this alternative, if
imposed from without rather than being self-imposed by the state, casts
a great aspersion on the state courts' ability to formulate constitutional
orders, because the press is told it is free to violate them.

Expedited appellate review of the merits of the gag order appears to
be the most appropriate mechanism. It involves some sacrifice on the

part of the press, but that sacrifice is not great. State appellate courts
are generally much more receptive than trial courts to the press' first
amendment rights; thus, the final judgment of the state usually should
be a decision against the validity of the restrictive order. Because review
would be expedited, the injury to the immediacy value would be
measured in days, not months, as is now often the case. Moreover, the
defendant's rights are fully protected because the press must obey the

gag order until reviewed. Although imposing the burden of review on

state appellate courts is a federal interference with the state judiciary,
at least there is no direct intervention in individual cases. In any event,
the burden seems necessary if the state appellate courts are to fulfill
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their obligation to supervise trial court disposition of the constitutional
issues in question.
Of the two variants available to provide a system of expedited

appellate review, the Freedman model more adequately accommodates
all interests. The ABA proposal does provide less federal interference,
but it does so by sacrificing the goal of uniform speedy relief for the
press. Part of this sacrifice is inevitable, because the ABA proposal is,
and can be, a recommendation and nothing more. Even if the
recommendation is adopted by a state, however, the only constraints
on the possibility of delay in appellate review are those constraints that
the state imposes on itself. Such reliance on the states' initiative is

laudable in principle, but this method in practice may fail to ensure

against irreparable damage to the press' rights. It appears that the ABA
has determined that, as between principles of comity and the

immediacy value of speech, the latter must yield. Thus, the ABA's

proposal does not accord proper priority to first amendment rights in

striking the unavoidable accommodation.

Adoption of the Freedman model is therefore recommended.

Because there would remain a possibility of lengthy delay pending
Supreme Court review if the state upholds the gag order, however,
the Freedman model procedure should be supplemented by more

liberal use of the Supreme Court's authority to stay a gag order if it

appears to be unconstitutional. The use of the stay power here is

more palatable, because the highest state court in which decision
could be had would have reached a final judgment. The Justices have
not been inclined to use this power, even in the context of a final

judgment, but the Supreme Court does have an obligation to exercise
its stay power to halt the irreparable damage inflicted by an

unconstitutional gag order.
The Court could have avoided the need for procedural safeguards

by holding gag orders per se unconstitutional. Having chosen not to

do so, the Court at least must ensure that the standard it did

uphold�a heavy presumption against the constitutionality of those
orders�is not rendered meaningless by the absence of timely relief.

Diane E. Burkley*

*The author wishes to acknowledge Larry Simms, Adjunct Professor at the Georgetown
University Law Center, for providing valuable insight into the problems discussed in this Note.



RECENT DEVELOPMENTS

ADMINISTRATIVE LAW - JUDICIAL REVIEW - Court Reviewing
Disqualification of Retailer from Participation in Food Stamp
Program May Review Not Only Validity of Disqualification, But Also
Length of Sanction Imposed. Goodman v. United States, 518 F.2d

505 (5th Cir. 1975).
On three occasions during the fall of 1971, employees of the

United States Department of Agriculture used food stamps to

purchase items other than "eligible food" from Goodman's Drive-in

Grocery in Meridian, Mssissippi.1 The Secretary of Agriculture
disqualified the owner, Mrs. Goodman, from participating in the

program for 6 months, and she sought judicial review in the United
States District Court for the Southern District of Mississippi.2 The
district court affirmed the agency's finding of violation, but refused to
review the period of disqualification, ruling that it was without

jurisdiction to do so under section 13 of the Food Stamp Act of 1964. 3
The United States Court of Appeals for the Fifth Circuit reversed,
holding that the provisions of section 13 allowing the district court to
make a de novo examination of the validity of the challenged
administrative action permit an aggrieved party to obtain a judicial
determination that the store violated the Act, as well as a review of the
sanction imposed.4

The Fifth Circuit's decision in Goodman v. United States5 widened
a split in the circuits, but may reflect a recent trend toward more

1. Goodman v. United States, 518 F.2d 505, 506-07 (5th Cir. 1975); see 7 C.F.R. �270.2(s)
(1975) (eligible foods defined); id. �272.2(b) (coupons may be exchanged only for eligible food).
2. 518 F.2d at 507; see Goodman v. United States, Civil No. 73E-2(N) (S.D. Miss. Mar. 6,

1973) (unpublished opinion).
3. 518 F.2d at 507; Goodman v. United States, Civil No. 73E-2(N), at 3 (S.D. Miss. Mar. 6,

1973) (unpublished opinion). The district court found that substantial evidence supported the
administrative finding of violation; either Mrs. Goodman or her employee sold the ineligible items
as charged by the agency, with the exception of some cigarettes. Id. The court held that it could
not substitute its judgment for that of the agency in connection with the period of

disqualification. Id.; see Food Stamp Act of 1964, � 13(c), 7 U.S.C. � 2022(c) (1970). Section
13(c) provides:

If the store or concern feels aggrieved by such final determination he [sic] may obtain
judicial review . . . in . . . district court ... or in any court of record of the State having
competent jurisdiction. . . requesting the court to set aside such determination .... The
suit in the United States district court or State court shall be a trial de novo by the court
in which the court shall determine the validity of the questioned administrative action in
issue. If the court determines that such administrative action is invalid it shall enter such
judgment or order as it determines is in accordance with the law and the evidence.

Id.
4. 518 F.2d at 509. The court found the determination that the grocery store violated the Act

not to be clearly erroneous and remanded the case for a determination whether the sanction was

valid or arbitrary and capricious. Id. at 506-08.
5. 518 F.2d 505 (5th Cir. 1975).

123
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liberal review of administrative action under the Food Stamp Act of
1964. The United States Courts of Appeals for the Sixth and Seventh
Circuits and several district courts have held that the language of the
statute impliedly limits review to the finding of disqualification and
that jurisdiction does not extend to review of the sanction imposed
by the agency.6 The Fifth Circuit in Goodman also based its holding
primarily on an analysis of the language of the statute,7 but held that
the statutory language impliedly authorized, rather than precluded,
judicial review.8 This result parallels that of the United States Court
of Appeals for the Fourth Circuit, although the reasoning of the two
courts differs substantially. In Cross v. United States9 the Fourth
Circuit found that procedures under the Act at the agency level were
inadequate to protect the storeowner from an unconstitutional
deprivation of his property and that due process therefore required
the opportunity for judicial review of the sanctions imposed.10

Analysis of the issues raised by the Goodman decision indicates
that neither the statutory interpretation approach taken in the Fifth,
Sixth, and Seventh Circuits nor the Fourth Circuit's due process
analysis is adequate alone to resolve this controversy. Courts should
first examine the statutory language and legislative history of the Act
and then of section 10 of the Administrative Procedure Act (APA),

6. Saunders v. United States, 507 F.2d 33, 37 (6th Cir. 1974); Martin v. United States, 459
F.2d 300, 302 (6th Cir.), cerf. denied, 409 U.S. 878 (1972); Save More, Inc. v. United States, 442
F.2d 36, 39 (7th Cir.), cert, dismissed, 404 U.S. 987 (1971); Smith v. United States, 392 F. Supp.
1116, 1119-20 (W.D. La. 1975); American Nat'l Foods, Inc. v. USDA, 381 F. Supp. 1021, 1022
(M.D. Tenn. 1974); Marcus v. USDA, 364 F. Supp. 374, 375 (E.D. Pa. 1973); Eckstut v. Hardin,
363 F. Supp. 701, 703 (E.D. Pa. 1973); Miller v. USDA, 345 F. Supp. 1131, 1132 (W.D. Pa.

1972); Marbro Foods, Inc. v. United States, 293 F. Supp. 754, 755 (N.D. 111. 1968); cf. Great Atl.
& Pac. Tea Co. v. United States, 342 F. Supp. 492, 493-94 (S.D.N.Y. 1972) (district court refused
to compete with agency in measuring punishment because violation established and agency
temperately administered statute); Farmingdale Supermarket, Inc. v. United States, 336 F. Supp.
534, 536-37 (D.N.J. 1971) (admission of violation and valid imposition of sanction preclude
review of period of disqualification). These cases frequently show cursory analysis; some courts

simply assert that review clearly is limited to the finding of violation. E.g., Marcus v. USDA, supra
at 375. In other cases, the court asserts its lack of jurisdiction, but implicitly reviews the sanction.
See Save More, Inc. v. United States, supra at 39 (30-day disqualification for repeated violations
not arbitrary); Great Atl. & Pac. Tea Co. v. United States, supra at 494 (6-month disqualification
for repeated violations found to be temperate administration of statute).

7. See 518 F.2d at 508-09.
8. Id. at 509. The court reasoned that the agency's "administrative action" has two

components: a finding that the regulations were violated and a determination of the period of

disqualification. Id. Review of the agency's action, therefore, includes review of both of these
issues. The court also reasoned that "de novo" mandates the courts to make an independent
determination of all the issues, including punishment. Id.

9. 512 F.2d 1212 (4th Cir. 1975) (en banc).
10. Id. at 1217. The court characterized the administrative appeals as falling far short of the

usual concept of a hearing, because the review provides for no confrontation with accusers, no

opportunity to cross-examine, and no determination by an impartial factfinder. Id. at 1216.
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which also may authorize review.11 Courts should resort to constitu

tional analysis only if the review of sanctions is unauthorized by the

Food Stamp Act of 1964 and is precluded by the APA.

ReviewUnder the Food StampAct of 1964

The Food Stamp Act of 1964 provides that a store aggrieved by
the United States Department of Agriculture's (USDA) "final
determination" regarding disqualification may obtain judicial review
by filing suit in district court; that court then will make a de novo

determination of the validity of the "questioned administrative
action."12 These terms, "final determination" and "administrative

action," might refer merely to the USDA's finding of violation, or
they might include the imposition of sanctions as well, as the court

in Goodman found.13 The court reasoned that the "final determina
tion" is the terminal stage of the administrative proceeding, which
includes both the finding of a violation and the imposition of a

sanction, and that therefore the "questioned administrative action"
determination subject to de novo review includes both components.14
On review, the court will determine de novo whether the retailer has
violated the law or the regulations, and whether the period of

disqualification is appropriate.
Congressional intent to allow or preclude review of the sanction

does not appear in the legislative history of the Act. The only
reference to the scope of judicial review states that section 13

provides for administrative and judicial review of the disqualification
of a store.15 The inclusion of both types of review in connection
with the word disqualification suggests an intent to provide judicial
review of the sanction, because the administrative review, which is
the final determination, includes examination both of the violation
and of the sanction.16 The language of the Act itself gives some

additional support to the court's position in Goodman. The statute
authorizes de novo review of the USDA action; this provision directly
follows language authorizing the administrative review of both the

finding of a violation and the determination of the sanction.17 The

11. See 5 U.S.C. �� 701-06 (1970).
12. Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970).
13. 518 F.2d at 509.
14. Id.
15. S. REP. No. 1124, 88th Cong., 2d Sess. 17 (1964); H.R. Rep. No. 1228, 88th Cong., 2d

Sess. 16 (1964).
16. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970).
17. Id. That section states:

[S]uch information . . . shall be reviewed by the person or persons designated, who
shall, subject to the right of judicial review hereinafter provided, make a determination
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juxtaposition implies that "administrative action" includes both
determinations. Moreover, the provision of section 13 providing for

stays during the pendency of judicial review specifies that the court

may stay "such administrative action" pending disposition of the trial
or appeal, explicitly equating administrative action with both
violation and sanction.18

The Goodman approach goes further than the approach employed
by the Sixth and Seventh Circuits, which concluded that the
statutory language limits the judicial review of administrative action
to the finding of a violation. The Sixth Circuit, in Martin v. United

States,19 found that the reviewing court discharged its responsibility
to review the administrative action by finding that the plaintiff stores
had violated the statute.20 The court noted that the district court has
no express authority to change the period of suspension or to impose
new sanctions.21 The Seventh Circuit, in Save More, Inc. v. United

States,22 rejected without analysis the retailer's contention that the
district court, by limiting its review to the finding of violation, had
not given the retailer a true de novo hearing.23

Courts on both sides of the sanction review controversy justify
their conclusion by pointing out section 13's provision for de novo

review of administrative action.24 The Goodman court stated that de
novo review means the court should make an independent
determination of the issues and reasoned that one of the critical
issues in food stamp cases is the severity of the storeowner's
transgression because that issue determines the degree of sanction.25

which shall be final and which shall take effect fifteen days after the delivery or service

of such final notice of determination ....The suit in the United States district court or
State court shall determine the validity of the questioned administrative action in issue.

Id.; see Welch v. United States, 464 F.2d 682, 686 (4th Cir. 1972) (Butzner, J., concurring),
overruled en banc, Cross v. United States, 512 F.2d 1212 (4th Cir. 1975) (administrative and

judicial linkage suggests two types of review are coextensive).
18. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970).
19. 459 F.2d 300 (6th Cir.), cert, denied, 409 U.S. 878 (1972).
20. Id. at 301-02.
21. Id. at 302; see Miller v. USDA, 345 F. Supp. 1131, 1132 (W.D. Pa. 1972) (absence of

specific authorization justifies nonreview).
22. 442 F.2d 36 (7th Cir.), cerf. dismissed, 404 U.S. 987 (1971).
23. Id. at 39.
24. Compare Goodman v. United States, 518 F.2d 505, 509 (5th Cir. 1975) (de novo means

independent determination of issues; sanctions reviewable) with Welch v. United States, 464 F.2d

682, 684 (4th Cir. 1972), overruled en banc, Cross v. United States, 512 F.2d 1212 (4th Cir.
1975) (de novo review limited to determination of validity of administrative action; sanctions
nonrenewable) and Great Atl. & Pac. Tea Co. v. United States, 342 F. Supp. 492, 493 (S.D.N.Y.
1972) (absent factual controversy, court should confine de novo review to legal issues and not

duplicate agency action by reviewing sanctions) and Farmingdale Supermarket, Inc. v. United

States, 336 F. Supp. 534, 536 (D.N.J. 1971) (de novo limited to trial anew of agency finding of
violation; sanction nonreviewable).

25. 518 F.2d at 509.
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This analysis implies that the provision for de novo review cloaks

courts with broad authority to examine factual and legal issues

independently, including the sanction imposed.26 A broad definition of

"de novo" does not necessarily require this conclusion. For example,
the United States District Court for the District of New Jersey stated
in Farmingdale Supermarket, Inc. v. United States21 that de novo

means trying the matter anew, as if the case had not been heard

before, but nonetheless limited review to the action of disqualifica
tion.28 Other courts have taken varying positions on the definition of

de novo. In food stamp cases, several courts, although not reaching
the issue of sanctions, have indicated that the retailer may introduce
evidence outside the record at the de novo review, but the court may
not proceed as if the agency action had not occurred.29 The

reasoning of these courts has little support either in the Act or its

legislative history because neither indicates the proper scope of de
novo review or its application to sanctions.30
In other contexts one court has stated that de novo review results

in a complete retrial, as if no agency action had occurred,31 while
another has argued that de novo authorizes a more limited review.32
Although no clear rule exists, courts seem predisposed to grant de
novo review in accordance with the statute's terms if they perceive
judicial issues, such as those arising in some workmen's compensation,

26. See id.
27. 336 F. Supp. 534 (D.N.J. 1971).
28. Id. at 536; see Saunders v. United States, 507 F.2d 33, 36-37 (6th Cir. 1974) (review

should be true de novo proceeding with discovery and introduction of facts not heard before

agency, but review limited to disqualification). See also J.C.B. Super Markets, Inc. v. United
States, 57 F.R.D. 500, 502-03 (W.D.N.Y. 1972) (in food stamp cases, review not limited to facts

presented in administrative proceeding). One court took a narrow view of de novo, confining
review to the record and to the issue of disqualification. See Marbro Foods, Inc. v. United States,
293 F. Supp. 754, 755 (N.D. 111. 1968) (findings of agency upheld unless unsupported by
substantial evidence; summary judgment granted).

29. See Redmond v. United States, 507 F.2d 1007, 1011-12 (5th Cir. 1975) (agency action
stands unless plaintiff proves it should be set aside; court not bound by record); Saunders v.

United States, 507 F.2d 33, 36 (6th Cir. 1974) (broad review including discovery unless no issue
of fact exists); J.C.B. Super Markets, Inc. v. United States, 57 F.R.D. 500, 503 (W.D.N.Y. 1972)
(de novo means full review unless summary judgment appropriate); J.L. Saunders, Inc. v. United
States, 52 F.R.D. 570, 572-73 (E.D. Va. 1971) (retailer not limited to evidence presented at
administrative hearing; must proceed as plaintiff with burden of proof).

30. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970). The Senate and House reports
merely state that section 13 would provide for administrative and judicial review of the
disqualification of a participating concern if the store timely filed an action "seeking to have the
determination of the Secretary set aside." S. REP. No. 1124, 88th Cong., 2d Sess. 17-18 (1964);
H.R. REP. No. 1228, 88th Cong., 2d Sess. 16 (1964).

31. Railroad Comm'n v. Rau, 45 S.W.2d 413, 415-16 (Tex. Civ. App. 1931) (review of railroad
commission decision; administrative transcript only available as secondary evidence).

32. See Rayburne v. Queen, 78 Wyo. 359, 369-70, 326 P.2d 1108, 1111-12 (1958) (agency
finding should be affirmed on trial de novo if supported by substantial evidence absent indications
of fraud, illegality, or abuse of discretion).
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veteran's compensation, and licensing cases.33 They tend to ignore
provisions for de novo review if they perceive the problem as

ministerial.34 This implies a broad interpretation of de novo in food

stamp cases, because excluding retailers from participation in the
food stamp program is analogous to the denial of a license, a judicial
function.

The United States Supreme Court broadly interprets the scope of
de novo review. In United States v. First City National Bank35 the
Court held that de novo review calls for an independent
determination of the issues, noting that the agency action was

informal and involved no hearings in the customary sense.36 The
Court also stated in Horton v. Liberty Mutual Insurance Co3'' that a

trial de novo is not an appellate proceeding, but is a new trial
"wholly without reference to what may have been decided by the
[administrative] Board."38 The Court in Horton ignored a compensa
tion board's award for purposes of jurisdictional amount in favor of

allowing the district court to determine both the need for

compensation and the amount of the award.39 Food stamp sanction
determinations take place under relatively informal procedures and
are subject to a "trial anew" at the district court level.40 This implies
that the district court should consider not only the fact of

disqualification but also the results flowing from that fact, including
the sanction.

33. See Mason v. World War II Serv. Compensation Bd., 243 Iowa 341, 34445, 51 N.W.2d 432,
434 (1952) (appeal of decision denying veteran's compensation; de novo means hearing as if no
action had occurred); Tice v. State Indus. Accident Comm'n, 183 Ore. 593, 605-09, 195 P.2d 188,
193-95 (1948) (en banc) (appeal from refusal to hear workman's compensation claim under
statute providing for appeal with jury trial on factual issues; "appeal" not limited to traditional
sense, but implies trial de novo by competent court); Odle v. McCormack, 185 Tenn. 439, 445-49,
206 S.W.2d 416, 419-20 (1947) (appeal from refusal to grant insurance license; de novo review
under statute providing for review as cause in equity means trial anew).
34. See State Bd. of Medical Registration & Examination v. Scherer, 221 Ind. 92, 96-97, 46

N.E.2d 602, 603-04 (1943) (denial of medical license is ministerial function; despite statute

providing de novo review, court may assess only whether board decision supported by substantial
evidence and within agency power). See generally 4 K. DAVIS, ADMINISTRATIVE LAW

Treatise �29.10(1958).
35. 386 U.S. 361 (1967).
36. Id. at 368 (Comptroller's decision to allow bank merger challenged by Department of

Justice on antitrust grounds; court not bound to arbitrary or capricious standard of review). The
Court also supported the decision in First City National Bank by examining the legislative history
of the statute involved and by noting that immunity from the antitrust laws is not implied lightly.
See id. These factors are not present in food stamp cases.

37. 367 U.S. 348 (1961).
38. Id. at 355.
39. Id. at 353-55. The Court found that a state industrial accidents board award of $1,950 in a

disability proceeding did not deprive the district court of jurisdiction to hear the case, because the

amount in controversy in the original hearing exceeded $10,000, and because the district court

could consider the claim without reference to the award in that proceeding. Id.
40. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970).
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Although the Supreme Court's definition of de novo in these cases

argues for broad powers of judicial review, the failure of the Food

Stamp Act of 1964 to define de novo review, as well as the case law

limiting the scope of such review, supports the contrary position. The

judicial reluctance to duplicate proceedings already completed by the

agency41 further weakens the argument that a provision for de novo

review implies review broad enough to include sanctions. On balance,
however, it seems the court in Goodman correctly determined that

the scope of de novo review includes review both of the issue of

disqualification and of the sanction imposed.

ReviewUnder the Administrative Procedure Act

preclusion

Even if the Fifth Circuit in Goodman had concluded that the Food

Stamp Act of 1964 does not provide review of sanctions, it could
have examined whether the Administrative Procedure Act42 author
izes such review. Section 10 of the APA provides that agency action
is subject to judicial review unless statutes preclude review or the
action is committed to agency discretion by law.43 Preclusion by
statute may be either express44 or implied.45 The Food Stamp Act of
1964 does not expressly preclude review; it contains no language
limiting access to the courts or specifying that agency action

41. See 4 K. DAVIS, supra note 34, �29.07 (when administrative record made, wasteful to
take testimony again even if statute provides for de novo review; courts try to prevent
duplication).

42. 5 U.S.C. ��701-06(1970).
43. Id. �701(a) (1970).
44. See Calderon v. Tobin, 187 F.2d 514, 515-16 (D.C. Cir.), cert, denied, 341 U.S. 935 (1951)

(statute specified that agency action is final). Even if the statute expressly precludes judicial
review, courts may give it a restrictive interpretation if important personal rights are at stake. See

Shaughnessy v. Pedreiro, 349 U.S. 48, 51-52 (1955) (expansive review by APA supports
conclusion that agency decision to deport petitioner is reviewable notwithstanding provision in

statute).
Section 12 of the APA provides that a statute passed subsequent to the APA, such as the Food

Stamp Act of 1964, does not modify the APA's review provisions except to the extent that it does
so expressly. 5 U.S.C. �559 (1970). This seems to exclude an implied preclusion or a

committed-to-agency-discretion analysis. Cf. Shaughnessy v. Pedreiro, supra at 50-52 (no language
in subsequent immigration statute that expressly supersedes right of review under section 10 of the
APA). The Supreme Court, however, has not always read section 12 restrictively, but has
continued to examine post-APA statutes for congressional intent to preclude or to commit to

agency discretion. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).
45. See Switchmen's Union v. National Mediation Bd., 320 U.S. 297, 301, 305-06 (1943)

(provision for review in certain sections of act supported conclusion that Congress did not intend
to allow review under other sections).
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imposing sanctions is not reviewable.46 The court in Goodman might
have sought to determine whether review is precluded by implication
by assessing the language, purpose, and legislative history of the Act
in light of the Supreme Court's presumption of reviewability, which
provides that an agency must show a clear and convincing legislative
intent to preclude review before access to the courts will be
restricted.47
Nothing in the language or legislative history of the Food Stamp

Act of 1964 shows a clear and convincing intent to preclude review;
indeed, as indicated above, the use of the terms "final determination,"
"administrative action," and "de novo" well may authorize such review.48
Nevertheless, several courts have held that review of sanctions in food

stamp cases impliedly is precluded because the statute does not

clearly and expressly authorize such review.49 Although an early
Supreme Court decision provides some support for this reasoning,50
subsequent cases and the legislative history of the APA clearly
repudiate the idea that absence of specific authorizing language may
imply nonreviewability.51 In view of these later authorities, courts

46. See Food Stamp Act of 1964, ��11, 13, 7 U.S.C. ��2020, 2022 (1970). Section 13

provides that administrative determinations are "final" unless appealed to the district court. Id.

� 13(c), 7 U.S.C. � 2022(c).
47. See Abbott Labs., Inc. v. Gardner, 387 U.S. 136, 140-41 (1967). See also

Administrative Procedure Act, Legislative History, S. Doc. No. 248, 79th
Cong., 2d Sess. 36-37 (1946) (reports of Senate and House Judiciary Committees) [hereinafter
cited as S. DOC. No. 248]. Early courts frequently found a presumption of nonreviewability. See
4 K. DAVIS, supra note 34, �28.07 (indicating that view changed in years just before passage of

APA). The majority of the post-APA cases are based on a presumption of reviewability. See, e.g.,
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).
48. Although none of the food stamp cases discuss APA review as such, several courts use

analogous reasoning, concluding that the statutory language regarding the terms "administrative
action" and "trial de novo" impliedly precludes judicial review. See Martin v. United States, 459
F.2d 300, 301-02 (6th Cir.), cert, denied, 409 U.S. 878 (1972); Save More, Inc. v. United States,
442 F.2d 36, 39 (7th Cir.), cert, dismissed, 404 U.S. 987 (1971); Farmingdale Supermarket, Inc. v.
United States, 336 F. Supp. 534, 536 (D.N.J. 1971). Judge Edwards, dissenting in Martin, appears
to concede to the majority that administrative action is confined to a finding of violation, but he
argues that administrative action is only descriptive and not limiting and that review of sanctions is

permissible under general principles of de novo review. Martin v. United States, supra at 302
(Edwards, J., dissenting).
49. See note 6 supra and accompanying text.
50. See Switchmen's Union v. National Mediation Bd., 320 U.S. 297, 301 (1943) (congressional

provision of one remedy normally precludes another). In Switchmen a union petitioned the Court
to overturn the mediation board's interpretation of a statutory term in settling a voting dispute.
The Supreme Court sustained the board, reasoning that Congress provided appropriate means to

protect the union's rights, and that if it wanted the courts to have the final word in such disputes,
it would have so specified. Id.

51. Abbott Labs., Inc. v. Gardner, 387 U.S. 136, 141-42 (1967) (presumption of review in
absence of clear evidence of contrary legislative intent); Rusk v. Cort, 369 U.S. 367, 379-80
(1962) (same); S. DOC. No. 248, supra note 47, at 212 (mere failure to provide explicitly for
judicial review is not evidence of intent to withhold review). A recent Supreme Court case goes

further, finding that a statutory provision specifying certain types of review for certain actions
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should recognize that Congress usually goes further than labelling
agency action final or omitting clauses authorizing review when it

wishes to preclude review,52 so that omission does not demonstrate a

clear and convincing intent necessary to preclude review by
implication.

Although courts can infer preclusion from a statute's purpose,53
the purpose of the food stamp program, as reflected in the Act's

history and language, does not give rise to an inference that courts

should refuse to review sanctions. Congress designed the Act to

utilize the nation's abundant food supply, to safeguard health, and to

raise levels of nutrition in low-income households.54 In pursuit of
these objectives, the statute requires that participants use their

coupons to purchase the staple foods most needed in their diet and
that retailers further this requirement by exchanging only staple
foods for food stamps.55 Congress indicated, however, that the
USDA was not to seek these goals at the expense of the stores'

rights.56 The concern for these rights, reflected in the statute and

legislative history, argues for the additional safeguard of judicial
review, not against it.

The court in Goodman recognized that review impliedly might be

precluded by showing that courts have interpreted related programs

involving similar statutory schemes to deny review of the
administrative decision.57 The Government relied on Martin v. United

States,58 where the Sixth Circuit refused to review sanctions imposed
under the Food Stamp Act of 1964 primarily because of precedent
does not impliedly preclude judicial review of other actions for which the statute does not provide.
See Abbott Labs., Inc. v. Gardner, supra at 14143. But see Schilling v. Rogers, 363 U.S. 666, 674
(1960) (absence of provision for judicial review under one section of Trading with the Enemy Act,
in contrast with other sections providing judicial review, indicated intent to preclude review).

52. See Calderon v. Tobin, 187 F.2d 514, 515 (D.C. Cir.), cert, denied, 341 U.S. 935 (1951)
(review precluded by provision in act stating that administrator's action shall be final with respect
to all questions of law and fact and not reviewable by any official or court).

53. See Switchmen's Union v. National Mediation Bd., 320 U.S. 297, 301-06 (1943). In
Switchmen the Court refused to review the National Mediation Board's certification of

representatives for collective bargaining because certain portions of the Railway Labor Act
contained provisions for review, but the section in question had no such provision. Id. at 298-300.
The Court reasoned that the Act sought to subject some types of labor disputes to administrative
and judicial review, and that the purpose of the Act, as reflected in its legislative history, was to
make the mediation board's findings conclusive unless otherwise indicated. Id. at 301-05.

54. Food Stamp Act of 1964, �2, 7 U.S.C. �2011 (1970); 7 C.F.R. 270.1(a) (1976).
55. Food Stamp Act of 1964, �� 10-11, 7 U.S.C. �� 2019-20 (1970); S. Rep. No. 1124, 88th

Cong., 2d Sess. 17 (1964); H.R. REP. NO. 1228, 88th Cong., 2d Sess. 15 (1964).
56. See S. REP. No. 1124, 88th Cong., 2d Sess. 17 (1964) (rights of retailers and wholesalers

carefully guarded). Courts ordinarily infer a right to review if they find congressional intent to
protect interests of a class. See Barlow v. Collins, 397 U.S. 159, 167 (1970).
57. 518 F.2d at 511; see Abbott Labs., Inc. v. Gardner, 397 U.S. 136, 141-48 (1967)

(Government's analogy to another food and drug case restricting review rejected because policy of
statutes and actions taken were dissimilar).
58. 459 F.2d 300 (6th Cir.), cert, denied, 409 U.S. 878 (1972).
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under the Commodity Exchange Act59 and the Perishable Agricultural
Commodities Act.60 The Fifth Circuit correctly rejected this approach
by distinguishing the review provisions provided by the three statutes.61
The Commodity Exchange and Perishable Agricultural Commodities
Acts themselves provide for fuller administrative hearings at the agency
level than does the Food Stamp Act of 196462 and do not

provide for a trial de novo at the trial court level.63 Petitioners may
seek direct review in the courts of appeals from orders issued under
both acts by the Secretary of Agriculture.64 Furthermore, the
Commodity Exchange Act provides a clear standard of review: the
Secretary's factfindings shall be conclusive if supported by the weight
of the evidence.65 Finally, Congress designed the Food Stamp Act of
1964 to achieve substantially different goals than the other two acts,
so that analogy to those programs should not preclude review under
the Food Stamp Act of 1964.66

Thus, neither the language of the Act, nor its purpose, nor its

similarity to related agricultural programs meets the "clear and

59. 7 U.S.C. ��1-17, as amended, (Supp. IV, 1974).
60. Id. �� 499a-s, as amended, (Supp. IV, 1974); see Martin v. United States, 459 F.2d 300,

302 (6th Cir.), cert, denied, 409 U.S. 878 (1972) (no substantial difference in review provisions of
various acts).

61. See 518 F.2d at 511.
62. Id. Compare Food Stamp Act of 1964, ��11, 13, 7 U.S.C. ��2020, 2022 (1970)

(disqualification to be made in accordance with regulations; review by "person designated") with
Commodity Exchange Act �6(b), 7 U.S.C. �9 (Supp. IV, 1974) (formal complaint with notice of

hearing and order to show cause; referee to gather evidence and transmit same to Secretary of

Agriculture) and Perishable Agricultural Commodities Act �6, 7 U.S.C. �499f(c) (Supp. IV, 1974)
(complaint served by certified mail; hearing afforded before duly authorized examiner).

63. 518 F.2d at 511; see Commodity Exchange Act, 7 U.S.C. �� 1-17, as amended, (Supp. IV,
1974); Perishable Agricultural Commodities Act, 7 U.S.C. �� 499a-s, as amended, (Supp. IV,
1974).
64. See Commodity Exchange Act �6(b), 7 U.S.C. �9 (Supp. IV, 1974); 28 U.S.C. ��2342,

2344 (1970) (direct petition to courts of appeals from orders of Secretary of Agriculture under
title 7).

65. Commodity Exchange Act �6(b), 7 U.S.C. �9 (Supp. IV, 1974); see G.H. Miller & Co. v.
United States, 260 F.2d 286 (7th Cir. 1958), cert, denied, 359 U.S. 907 (1959); Great Food
Distribs. v. Brannan, 201 F.2d 476 (7th Cir.), cert, denied, 345 U.S. 997 (1953). The court in
Goodman stated that the "statutes themselves" articulated this standard of review. 518 F.2d at
511. The Perishable Agricultural Commodities Act contains no explicit standard of review;
however, one court has indicated that factfinding under this Act will be upheld if supported by the
evidence. Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960).

66. Compare Food Stamp Act of 1964, �2, 7 U.S.C. �2011 (1970) (safeguard health and

well-being of population; raise level of nutrition; utilize food abundance) with Commodity
Exchange Act, 7 U.S.C. �� 1-17, as amended, (Supp. IV, 1974) (regulation of commodity futures

markets) and Perishable Agricultural Commodities Act, 7 U.S.C. �� 499a-s, as amended, (Supp.
IV, 1974) (regulation and licensing of persons handling perishable agricultural commodities in
interstate commerce). The Sixth Circuit in Martin found the review provisions similar, but did not

analyze or compare the statutory purpose of the various acts. Martin v. United States, 459 F.2d

300, 302 (6th Cir.), cert, denied, 409 U.S. 878 (1972).
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convincing" standard required to preclude by implication judicial
review of sanctions under the APA.67

COMMITTED TO AGENCY DISCRETION

Although the Fifth Circuit rightly concluded in Goodman that the

statute does not preclude review, it failed to consider whether
sanctions fall within the committed-to-agency-discretion exception to

the presumption of reviewability under the APA.68 This narrow

exception applies only if statutes are drawn so broadly that a

reviewing court can find no law to apply.69 In determining the scope
of agency discretion, courts examine a number of factors, among
them the range of the Secretary's authority, agency expertise in

67. See Barlow v. Collins, 397 U.S. 159, 165-67 (1970) (Secretary's power to make and amend

regulations did not demonstrate clear and convincing intent to preclude judicial review); Abbott
Labs., Inc. v. Gardner, 387 U.S. 136, 14244 (1967) (special review procedures did not evidence
clear and convincing legislative intent to preclude judicial review); Schilling v. Rogers, 363 U.S.

666, 671-76 (1960) (absence of provision for review in one section of act, in contrast with review

provisions in other sections, meets clear and convincing standard).
68. 5 U.S.C. �701(a)(2) (1970); see Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.

402, 410 (1971). Even if an action is committed to agency discretion, one commentator contends
that judicial review of sanctions might be permissible if that discretion has been abused. See
Berger, Administrative Arbitrariness: A Sequel, 51 MINN. L. REV. 601, 603-04 (1967). But see 4
K. DAVIS, supra note 34, �28.16, at 80; Davis, Administrative Arbitrariness is Not Always
Reviewable, 51 MINN. L. REV. 643 (1967). Because courts are predisposed to review abuse,
whether under the label "not committed to agency discretion" or "committed, but discretion
abused," the practical question for courts reviewing food stamp sanctions is whether there has been
abuse. Cf. Littell v. Morton, 445 F.2d 1207, 1211 (4th Cir. 1971) (although legislation reserved to
agency the decision to deny compensation, court may review to determine if discretion abused).
See generally Mahinka, The Problem of Nonreviewability: Judicial Control of Action Committed
to Agency Discretion, 20 VlLL. L. REV. 1 (1974); Saferstein, Nonreviewability: A Functional
Analysis of "Committed to Agency Discretion," 82 HARV. L. REV. 367, 374-77 (1968).

Assuming that the sanction procedure was committed to agency discretion, the 6-month
sanction in Goodman does not constitute an abuse justifying even limited review. The 6-month

suspension fell within the 3-year maximum provided in the regulations; the USDA issued it in
accordance with the statute and regulations, and it came within the usual range of penalties:
during fiscal year 1975, 75 percent of the sanctions issued by the USDA were for 6 months or

longer. Telephone interview with Sandra Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA,
Washington, D.C, Dec. 3, 1975. One court has recognized, however, that the possibility of abuse
does exist. See Miller v. USDA, 345 F. Supp. 1131, 1132 (W.D. Pa. 1972) (five sales of ineligible
items resulting in 1-year disqualification deemed disproportionate).
69. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971). Regulations may

constitute law for this purpose. See East Oakland-Fruitvale Planning Council v. Rumsfeld, 471
F.2d 524, 534 (9th Cir. 1972) (dictum) (statute or regulation may establish rule that court may
examine for compliance). Because all agencies have some discretion, and "law to apply" is an

imprecise term, courts can use a variety of additional factors in determining the extent of agency
discretion. See Saferstein, supra note 68, at 377-95. Some commentators regard law to apply as

only one of many factors to consider rather than the primary test to determine whether an action
is committed to agency discretion. See W. GELLHORN & C BYSE, ADMINISTRATIVE LAW:
CASES AND COMMENTS 229 (6th ed. 1974). The difference may be one of semantics, however,
because courts must examine all these factors in determining whether action is committed to
agency discretion or whether there is law to apply.
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technical matters or complicated program operations, and the
practical effect of review on the agency's ability to manage its
programs.70
If the Secretary has a broad range of authority, such as the power

to make a variety of decisions, review claims, and manage resources

without specific statutory guidance, his actions may be nonrenew
able.71 Under the Food Stamp Act of 1964, the Secretary of

Agriculture has authority to formulate and administer the food stamp
program, issue regulations, determine the eligibility of stores,
disqualify stores, and settle claims.72 The power to issue regulations
presumably gives the Secretary wide discretion in establishing
standards for sanctions.73 These are broad powers, but they are not

sufficiently complex or sensitive to commit actions to agency
discretion.74 Moreover, the statutory provisions for notice, retailers'
submission of information in response to charges, de novo review,
and regulations regarding sanctions, all limit the range of the

Secretary's authority, reducing the need to commit the imposition of
sanctions to agency discretion.75

The courts are more likely to commit decisions to agency
discretion if the decision involves expertise in technical matters,
complicated operations,76 national security problems, or other

70. See Saferstein, supra note 68, at 377-95.
71. See Hardin v. Kentucky Util. Co., 390 U.S. 1, 9 (1968) (definition of sales area best left to

TVA because concept is vague and complex); Curran v. Laird, 420 F.2d 122, 129 (D.C. Cir. 1969)
(decisions regarding maintenance of reserve fleet committed to agency discretion because they
involve national defense, close presidential oversight, and need for flexible management of defense

resources).
72. Food Stamp Act of 1964, �� 4, 8, 11-12, 7 U.S.C. �� 2013, 2017, 2020-21 (1970).
73. See id. �4, 7 U.S.C. �2013(c) (Secretary may issue regulations necessary for "effective and

efficient" administration).
74. See Curran v. Laird, 420 F.2d 122, 129 (D.C. Cir. 1969) (complex national security

considerations and direct presidential oversight justify commitment to discretion). The authority
to make regulations is not in itself sufficient to constitute a commitment to agency discretion.

Barlow v. Collins, 397 U.S. 159, 165-66 (1970). But cf. Langevin v. Chenango Court, Inc., 447
F.2d 296, 303 (2d Cir. 1971) (FHA commissioner's decision to allow rent increases in federally
assisted housing projects not reviewable because Congress could not have intended to subject
discretionary agency decisions in administering contracts to judicial oversight).

75. See Food Stamp Act of 1964, �� 11, 13, 7 U.S.C. ��2020, 2022 (1970). These provisions
not only limit the Secretary's options to disqualify a retailer, but also provide courts with a

reviewable record and guidelines for the evaluation of the merits of the agency's decision.
76. E.g., Panama Canal Co. v. Grace Line, Inc., 353 U.S. 309, 317-19 (1958) (accounting and

cost allocation expertise in setting tolls for Panama Canal); Rural Electrification Admin, v.

Northern States Power Co., 373 F.2d 686, 700 (8th Cir.), cert, denied, 387 U.S. 945 (1967)
(engineering and accounting expertise in approving loan authorizations); Community Nat'l Bank v.

Gidney, 192 F. Supp. 514, 518-19 (E.D. Mich. 1961) (Comptroller of the Currency's financial

expertise in ruling on branch bank authorizations).



1976] Administrative Law 135

sensitive areas.77 To levy food stamp sanctions, the USDA must assess

the severity of the violation, the number of previous violations by the

retailer, and the retailer's attitude, as reflected by such factors as

training programs and supervision of employees.78 These issues are

hardly as sensitive as those involving national defense, nor do they
require great technical expertise as might cases involving engineering,
finance, or ratemaking.

Courts also commit decisions to agency discretion if the agency has

gained expertise in program management, through long operational
experience.79 Through experience, the Secretary's staff could know
the effect of given sanctions on certain types of violators and in

specific geographic areas.80 An experienced staff also can balance the
effect of sanctions against the need for an adequate number of
authorized stores within each neighborhood. The Secretary therefore

might have argued in Goodman that the ability to manage the

program requires discretion to determine the length and timing of
sanctions. In practice, however, these factors rarely influence the
agency's determination of the length and scope of sanctions.81 The
need for continuous provision of service within a given geographic
area usually poses no problem because the food stamp recipient,
although inconvenienced, almost always can reach stores authorized
to accept food stamps.82 Although retailers can raise the continuous
service issue in response to the agency specification of charges,83 the
USDA usually considers only the facts of the particular violation, the
agency's past efforts to obtain compliance, and the retailer's
response.84 This approach weakens any assertion that agency

77. E.g., Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 104, 111 (1948)
(grant or denial of application to engage in overseas air transportation not reviewable despite
statutory language authorizing review because President exercises knowledge of foreign affairs in

approving applications).
78. Telephone interview with Sandra Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA,

Washington, D.C, Dec. 3, 1975.
79. For example, courts are reluctant to intervene in government personnel decisions. See, e.g.,

McTiernan v. Gronouski, 337 F.2d 31, 44 (2d Cir. 1964); Wallace v. Day, 328 F.2d 565, 566 (D.C.
Cir.) (per curiam), cert, denied, 337 U.S. 991 (1964); Carter v. Forrestal, 175 F.2d 364, 365-66
(D.C Cir.), cerf. denied, 338 U.S. 832 (1949).

80. See Hardin v. Kentucky Util. Co., 390 U.S. 1, 9 (1968) (definition of sales area best left
to agency, given vagueness, complexity of concept, and need for efficiency).
81. Telephone interview with Sandra Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA,

Washington, D.C, Dec. 3, 1975.
82. Id. The USDA staff could recall only one case in the last 8 years in which ensuring

continuous service might have affected the determination of the sanction, and that was on an

isolated Indian reservation. Id.
83. See 7 C.F.R. �272.6 (1976) (firms may submit information concerning noncompliance

before final determination).
84. Telephone interview with Sandra Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA,

Washington, D.C, Dec. 3, 1975.
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expertise, derived from long experience, justifies committing the
decision to agency discretion. In fact, courts have particular expertise
in examining facts of a violation against the standards of a statute to
determine the appropriate penalty.85
Finally, courts may consider actions committed to agency

discretion if judicial review adversely would affect the agency's ability
to manage its programs.86 To manage the food stamp program, the
Secretary may need the power to establish final, immediately
effective sanctions to ensure the flexibility needed to administer a

large program involving thousands of stores. Judicial review of
sanctions also might affect the informal USDA decisionmaking
procedures, which can encourage program participation, save time, and
reduce agency costs.87
Judicial review also might increase delay by encouraging more

appeals from agency determinations.88 Because courts presently allow
review of the facts supporting disqualification, review of sanctions
could increase the number of appeals in cases where retailers who
have no chance of reversing the finding of a violation wish to
introduce evidence that might mitigate the penalty. Moreover, the

delays inherent in judicial review might cause the USDA to lose

witnesses, making it harder for program administrators to deal with
retailers who know that some stores violated the Act, but escaped
disqualification.89 Similar problems in encouraging compliance might
result when judicial review causes a long delay between issuance and
final enforcement of sanctions.90

85. See United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 346-51 (D. Mass. 1953),
aff'd per curiam, 347 U.S. 521 (1954) (discussing authority and discretion of courts to establish
remedies for violations of Sherman Act). The USDA staff have identified practical problems
resulting from courts' establishing sanctions; the USDA can impose similar disqualification periods
for similar offenses, but courts cannot ensure such consistency throughout the country. Telephone
interview with Michael Rowe, Retailer-Wholesaler Branch, USDA, Washington, D.C, August 30,
1976.
86. See Langevin v. Chenango Court, Inc., 447 F.2d 296, 303 (2d Cir. 1971) (refusal to review

FHA decision to allow rent increases in federally assisted housing project justified by managerial
nature of decision, need for expediency, and possibility of large number of appeals); Hahn v.

Gottlieb, 430 F.2d 1243, 1249-50 (1st Cir. 1970) (same; refusal to review justified by possibility
of delay, friction engendered by litigation, increased number of appeals, and overly formal FHA

decisionmaking arising from close scrutiny).
87. See Hahn v. Gottlieb, 430 F.2d 1243, 1250 (1st Cir. 1970); Saferstein, supra note 68, at

388-89.
88. See Langevin v. Chenango Court, Inc., 447 F.2d 296, 303 (2d Cir. 1971) (increase in

number of appeals considered relevant in refusing review); Hahn v. Gottlieb, 430 F.2d 1243, 1250
(1st Cir. 1970) (same).
89. Telephone interview with Sandra Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA,

Washington, D.C, Dec. 3, 1975.
90. Id.
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These factors are not sufficient to commit the sanction review

procedures to agency discretion. Because the USDA already has a

multitier review process, including at least some judicial review, the
inclusion of sanctions will not increase significantly the formality or

rigidity of agency procedures. Further, even if more retailers appeal,
USDA statistics indicate that the total number of appeals will
continue to be small.91 Moreover, the difficulties with witnesses and

delay in the final enforcement of sanctions occur in the present
system, but they apparently have not been a significant problem.
Finally, the need to deter other retailers from violations should be
subordinate to the protection of all retailers' rights and to procedures
that will ensure a just decision. Thus, the range of the Secretary's
authority, the need for agency expertise, and the practical
considerations affecting program management do not indicate that
the sanction procedures are committed to agency discretion under the
Food Stamp Act of 1964. The narrow committed-to-agency-discretion
exception should not be applied because courts can find legal
guidelines in the statute, which establishes the basic review

procedure,92 and in the regulations, which are even more specific
concerning the administration of sanctions.93

Constitutional Requirements for Judicial Review

In Goodman the Fifth Circuit also might have considered whether
the absence of sanction review procedures deprives retailers of

property without due process of law,94 but it resolved the question
through statutory construction.95 Because both the Food Stamp Act

91. Even if the number of stores appealing increased, the total number of appeals would be

insignificant. Of the 251,000 retailers who took part in the food stamp program in fiscal year
1976, the USDA disqualified 683. Of these, only 244 completed administrative review, and only
45 requested judicial review. How many of the 45 requested review of the sanction is unknown,
but the number is obviously small. Telephone interview with Michael Rowe, Retailer-Wholesaler
Branch, USDA, Washington, D.C, Aug. 30, 1976. Therefore, even a significant increase in the
number of retailers requesting review of the sanction would not hamper the USDA's ability to

manage the program.
92. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970).
93. See Patrick v. Tennessee Dep't of Pub. Welfare, 386 F. Supp. 944, 947 (E.D. Tenn. 1974)

(food stamp regulations constitute law to apply; general delegation of authority to promulgate
them did not commit food stamp eligibility to agency discretion); 7 C.F.R. �� 272.6-73.9 (1976)
(procedure for disqualifying violating retailers and wholesalers, procedure for regulating
administrative review, and nature of administrative review by Food and Nutrition Service).
94. See U.S. CONST, amends. V, XIV; Johnson v. Robinson, 415 U.S. 361, 367-68 (1974)

(statutory provision prohibiting judicial review of agency decisions regarding veterans' benefits
inapplicable to constitutionally based challenge).

95. 518 F.2d at 509-10 (court should construe statutes in a manner that obviates need to
resolve constitutional questions).
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of 1964 and the APA probably authorize review, the court's
approach was correct; it is unnecessary to reach the constitutional
issues in the food stamp cases. Nevertheless, a brief examination of
these issues is useful, because the Fourth Circuit in Cross v. United
States96 based its decision to review sanctions on a constitutional
analysis. In Cross the court held that because participation in the
food stamp program is a form of property, the imposition of
sanctions without adequate judicial review deprives the retailer of due
process.97
In Board of Regents v. Roth98 the Supreme Court stated that the

fourteenth amendment's protections against deprivation of property
without due process cover only a limited range of protected interests.99
The Court defined a protected interest as more than a need, desire, or a
unilateral expectation: only a legitimate claim of entitlement consti
tutes such an interest.100 Finally, the Court indicated that persons
presently possessing or enjoying a benefit are more likely to have a

protected interest than those who plan to acquire such a benefit in the
future.101

The Food Stamp Act of 1964 creates an entitlement to continued
retailer participation in the program. The statute gives certain retailers
the privilege of selling to food stamp recipients and entitles them to

certain procedural protections in application and disqualification
proceedings.102 In addition, retailers presently enjoy participation in
the program, rather than hope for future benefits, supporting the

argument that due process requires judicial review.

96. 512 F.2d 1212 (4th Cir. 1975) (en banc).
97. Id. at 1217.
98. 408 U.S. 564 (1972).
99. See id at 570, 572 (range of interests protected by due process is not infinite).
100. Id. at 577; see Perry v. Sindermann, 408 U.S. 593, 602 (1972) (teacher with de facto

tenure might have entitlement to hearing before nonrenewal of contract; hearing ordered).
101. See 408 U.S. at 576. The nature and application of the present enjoyment test is not

entirely clear. See Comment, Entitlement, Enjoyment and Due Process, 1974 DUKE L.J. 89, 101,
102. See Food Stamp Act of 1964, �� 9, 13, 7 U.S.C. �� 2017, 2022 (1970). See also Board of

Regents v. Roth, 408 U.S. 564, 578 (1972) (employment contract gave rise to procedural
protections for term of contract); Goldberg v. Kelly, 397 U.S. 254, 262-64 (1970) (statutorily
created entitlement gave rise to procedural protection). The distinction for due process purposes
between statutory rights and statutory privileges is no longer important. Cross v. United States,
512 F.2d 1212, 1217 (4th Cir. 1975) (en banc) (participation in food stamp program a privilege,
but due process protections apply). Earlier cases frequently found rights reviewable and privileges
nonrenewable. See Lynch v. United States, 292 U.S. 571, 587 (1934). A recent Ninth Circuit case
modified the entitlement analysis by holding that a recipient must be the prime beneficiary of a

statute or custom to claim an entitlement. See Geneva Towers Tenants Org. v. Federated Mortgage
Investors, 504 F.2d 483, 490 n.14 (9th Cir. 1974). Under the Food Stamp Act of 1964, retailers'
privileges are subordinate to the main purpose of the legislation, to provide food aid for the needy.
Because food stamp recipients are the prime beneficiaries, retailers have no entitlement under this

analysis. Although food stamp recipients indirectly have an interest in seeing that stores are

allowed to continue to redeem food stamps, that is an attenuated interest and not at issue here.
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Although a retailer may be entitled to participation in the food

stamp program, he may not have an entitlement regarding sanctions

once he admits or the court affirms a finding of violation.103

Participation in the program depends on compliance with the

statutory requirements, and a retailer can expect sanctions to flow
from noncompliance. Wrongdoers cannot claim entitlement to a short

period of disqualification; at most they may hope for or unilaterally
expect brief sanctions.104 Moreover, a retailer probably cannot claim a

due process right to a hearing on sanctions because the factual

hearing should prove adequate.105 Retailers, therefore, cannot claim
to be potentially eligible recipients of benefits who will be deprived
of their livelihood unless additional procedural protections are

provided.106 They are instead wrongdoers who violated the Act,
contested the facts of violation at a hearing, and can show no due

process rationale supporting either an entitlement to light sanctions
or to review of the sanction.107

103. But see Cross v. United States, 512 F.2d 1212, 1217 (4th Cir. 1975) (en banc) (sanction,
not finding of violation, is deprivation of property in food stamp cases). Retailers also might argue
that disqualification from the food stamp program is an infringement on liberty: because it is
related to the right to work, it is a protected interest and reviewable. See Board of Regents v.

Roth, 408 U.S. 564, 572 (1972) (liberty protected by fourteenth amendment includes right to
pursue occupations). This claim is unpersuasive because the retailer loses little liberty; he can

continue to sell goods for cash and can resume participation in the program after the period of
disqualification. See id. at 573-75 (plaintiff free to seek new job; no infringement of liberty).

104. Mrs. Goodman probably could not have shown sufficient grounds for even a subjective
expectancy of short sanctions because her 6-month disqualification was consistent with those
given in 75 percent of the food stamp cases in fiscal year 1975. Telephone interview with Sandra
Gaddy, Ass't to Retailer-Wholesaler Branch Chief, USDA, Washington, D.C, Dec. 3, 1975.
Compare Goodman v. United States, 518 F.2d 505, 507 (5th Cir. 1975) (three sales of nonfood
items; 6-month disqualification), with Miller v. USDA, 345 F. Supp. 1131, 1131-32 (W.D. Pa.
1972) (five violations; 1-year disqualification) and Great Atl. & Pac. Tea Co. v. United States, 342
F. Supp. 492, 492-93 (S.D.N.Y. 1972) (six violations; 6-month disqualification) and Marbro
Foods, Inc. v. United States, 293 F. Supp. 754, 755 (N.D. 111. 1968) (five violations; 60-day
disqualification).

105. See Cross v. United States, 512 F.2d 1212, 1222 (4th Cir. 1975) (Russell, J., dissenting).
106. See Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (due process requires evidentiary hearing

because of potential eligibility of terminated welfare recipient).
107. If retailers could demonstrate an entitlement, courts still would need to structure

appropriate due process protections by balancing the interests involved. See Board of Regents v.

Roth, 408 U.S. 564, 570 & n.8 (1972). Due process does not require a full APA hearing or access
to a judicial forum. See Goldberg v. Kelley, 397 U.S. 254, 266-67 (1970); Joint Anti-Fascist
Refugee Comm. v. McGrath, 341 U.S. 123, 162 (1951) (Frankfurter, J., concurring) (due process
mandates no fixed procedures; considerations of fairness prevail); cf. Morrissey v. Brewer, 408 U.S.
471, 481 (1972) (identical procedure not required in all situations demanding procedural
safeguards). The store has an interest in greater procedural protection before disqualification, and
in the opportunity to present mitigating evidence affecting the sanction that might not surface
under present procedures, which look solely to the fact of violation. Cf. Jaffee v. State Dept of
Health, 135 Conn. 339, 354, 64 A.2d 330, 338 (1949) (appellant may offer evidence if agency
record insufficient); Denver & R.G.W.R. v. Central Weber Sewer Improvement Dist., 4 Utah 2d
105, 109-11, 287 P.2d 884, 886-88 (1955) (same). The USDA has a valid interest in issuing rapid
and conclusive sanctions. Full evidentiary hearings would raise administrative costs and increase
the possibility of delay by storeowners, making enforcement difficult and uncertain.
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Whether or not retailers have an entitlement in regard to food

stamp sanctions, or adequate due process protections under current
USDA procedures, it is at least clear that the APA, and possibly the
Food Stamp Act itself, authorize judicial review of sanctions; review
is neither precluded by statute nor committed to agency discretion.

Scope of Review

After establishing its jurisdiction to review sanctions, the Fifth
Circuit in Goodman determined that the scope of its review was

limited to the arbitrary and capricious standard and implied that the
Food Stamp Act of 1964 supported this view.108 Neither the Act nor

its legislative history, however, addresses this issue.109 Consequently,
one must look to the APA for guidance. In Citizens to Preserve
Overton Park v. Volpe110 the Supreme Court indicated that section
10 of the APA determines the standard of review.111 Section 10

provides that the reviewing court shall set aside agency action found
to be invalid under six separate standards of review.112

Although one might conclude that the informal nature of the agency proceedings requires
stronger protections through review of the sanctions, the better view is that the procedural
protections in the violation stage provide adequate opportunity to appear and defend oneself. See

Save More, Inc. v. United States, 442 F.2d 36, 38-39 (7th Cir.), cert, dismissed, 404 U.S. 987

(1971) (rejecting allegations that the lack of evidentiary hearing and opportunity for

cross-examination renders USDA procedures inadequate and arbitrary); cf. Arnett v. Kennedy, 416
U.S. 134, 151-55 (1974) (Congress can define procedural rights for congressionally conferred

benefits).
108. 518 F.2d at 511-12, citing Cross v. United States, 512 F.2d 1212, 1218 (4th Cir. 1975)

(en banc). The court in Goodman noted that the Act empowered the Secretary to devise a scheme
of enforcement and stated that the specific sanction imposed was an act of administrative
discretion. 518 F.2d at 511. The Cross court examined the Act, the APA, and a Supreme Court

decision, concluding that all three sources were synonymous and called for the arbitrary and

capricious standard. Id. at 118.
109. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970) (court shall determine

"validity" of administrative action); S. REP. No. 1124, 88th Cong., 2d Sess. (1964); H.R. REP.
NO. 1228, 88th Cong., 2d Sess. (1964).

110. 401 U.S. 402 (1971).
111. Id. at 413-14.
112. Administrative Procedure Act �� 10(e)(B)(l)-(6), 5 U.S.C. �706(2)(A)-(F) (1970).

Subsection (2) provides that the reviewing court shall:
hold unlawful and set aside agency action, findings, and conclusions found to be�

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of

statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557
of this title or otherwise reviewed on the record of an agency hearing provided by
statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de
novo by the reviewing court.

Id.
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Four of these standards do not apply to the facts of Goodman.

First, Goodman involved no actions contrary to constitutional rights,
powers, privileges, or immunities.113 Secondly, the court in Goodman
found no agency action in excess of statutory jurisdiction, authority,
or limitations.114 Thirdly, the court found no violations of legally
required procedures because the district court had refused to review
the sanction issue.115 Finally, the substantial evidence test of section

10(e)(B)(5) is irrelevant to Goodman and to food stamp cases

generally, because it only applies to the review of agency actions
taken after a hearing and record under the APA.116
Two other standards of review are available under the APA, either

of which may be applicable to the review of food stamp sanctions.

First, section 10(e)(B)(6) of the APA allows courts to set aside

agency action unwarranted by the facts, to the extent that the facts
are subject to a trial de novo.117 The Supreme Court stated in
Overton Park that this standard of review applies when the action is

adjudicatory and factfinding procedures are inadequate.118 Although

113. See id. �10(e)(B)(2), 5 U.S.C. �706(2)(B) (1970). Although the Fourth Circuit in Cross
v. United States determined that refusal to review sanctions constituted a denial of due process,
the court did not address constitutional issues in connection with the scope of review. See 512
F.2d, 1217, 1217-18 (4th Cir. 1975) (en banc). It is difficult to conceive of a situation in which a

sanction, imposed under proper procedure after a valid determination of violation, could impair
constitutional rights. See notes 103-07 supra and accompanying text.

114. See Administrative Procedure Act �10(e)(B)(3), 5 U.S.C. �706(2)(c) (1970). The USDA
could violate its statutory limitations if it imposed a sanction in excess of the 3-year maximum
penalty provided for in the regulations. See 7 C.F.R. �272.6 (1976).
115. See 518 F.2d at 507; Administrative Procedure Act �10(e)(B)(4), 5 U.S.C. �706(2)(D)

(1970). This section could provide a basis for invalidating agency action if the violation finding or

sanction determination was not arrived at by proper procedure. Even if the period of
disqualification was imposed in a procedurally correct manner, however, it is still subject to review
on its merit.

116. See Camp v. Pitts, 411 U.S. 138, 140-41 (1972) (per curiam); Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U.S. 402, 414-15 (1971); Administrative Procedure Act �10(e)(B)(5), 5
U.S.C. �706(2)(e) (1970). The imposition of sanctions occurs in an adjudicatory proceeding that
would be subject to the APA hearing, evidence, and record requirements but for the provision in
section 554 that matters subject to a trial de novo are excepted from those requirements.
Administrative Procedure Act ��5(1), 7, 10(e)(B)(5), 5 U.S.C. �� 554(a), 556(a), 702(2)(E)
(1970); see Redmond v. United States, 507 F.2d 1007, 1011-12 (5th Cir. 1975) (Congress rejected
substantial evidence standard for food stamp program); Food Stamp Act of 1964, �13, 7 U.S.C.
�2022(c) (1970). But see Smith v. United States, 392 F. Supp. 1116, 1119 (W.D. La. 1975),
citing Marbro Food, Inc. v. United States, 293 F. Supp. 754, 755 (N.D. 111. 1968) (findings of
administrative agency accepted unless unsupported by substantial evidence). The latter two
opinions, although food stamp cases, contain little analysis of the scope of review and apparently
ignore the inapplicability of APA hearing and record requirements of section 5(1) to food stamp
violation procedures. See 5 U.S.C. � 554(a) (1970).

117. 5 U.S.C. �706(2)(F) (1970); see S. Doc. No. 248, supra note 47, at 3940
(unwarranted-by-facts standard available when Congress has not provided by statute for
administrative hearing and relevant facts must be presented de novo to court).

118. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415 (1971). The Court
also stated that this standard applies if an issue not before the agency is raised in a proceeding to
enforce nonadjudicatory agency action. Id. The investigation of food stamp violations and the
imposition of a sanction are clearly adjudicatory in nature, however, so this standard does not
apply.
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the Court in Overton Park was attempting to determine when trial de
novo is appropriate, rather than the scope of review in such a trial,119
this standard of review may apply to food stamp sanctions if a court
concludes that agency factfinding proceedings in regard to the

imposition of sanctions are inadequate. Courts could arrive at this
conclusion in two ways: First, they might reason that USDA
proceedings are inadequate because they do not comply with strict
APA standards;120 secondly, they might find that evidence considered
irrelevant in the violation determination stage, such as mitigating
factors, should be presented during review of the sanction.121 Both
conclusions are unlikely, because the mere fact that agency proceedings
do not meet APA standards does not render them inadequate, and
because a failure to introduce mitigating circumstances at the agency
level probably would constitute a waiver if sanctions generally were

reviewable.122
Even if courts find in section 10(e)(B)(6) a pertinent standard of

review, Supreme Court cases dealing with penalties provide a review

standard that appears to be narrower than the unwarranted-by-the-
facts measure of section 10(e)(B)(6). Butz v. Glover Livestock
Commission Co.123 and Phelps Dodge Corp. v. Labor Board,124
although not involving statutory provisions for de novo review,
emphasize that the "relation of remedy to policy is peculiarly a

matter for administrative competence."125 A court should not

overturn agency sanctions unless unwarranted in law or without

justification in fact.126 Thus, if section 10(e)(B)(6) does apply to

food stamp sanctions, the tradition of limited review of penalties may
mean that in practice this standard is quite restrictive.

119. Id. at 413-15.
120. See Administrative Procedure Act ��5, 7-8, 5 U.S.C. ��554, 556-57 (1970)

(adjudication, hearings, presiding employees, powers, burdens of proof, evidence, decision, agency
review, record requirements). This conclusion is unlikely, however, because Congress provided for
relatively detailed hearing procedures which the USDA has supplemented by regulation. See Food

Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970); 7 C.F.R. ��273(b)-(c) (1976).
121. The courts have not addressed this issue because they generally have refused to review

sanctions at all. See Goodman v. United States, 518 F.2d 512, 518 (5th Cir. 1975) (plaintiff may
have failed to introduce evidence or argue sanction issue because of attitude of Government and

court; remand ordered). If sanctions were generally reviewable, situations still might arise in which

retailers did not introduce evidence at the agency level but sought to do so on review, contending
that agency procedures were inadequate. This argument probably would fail, however, either
because if sanctions were generally reviewable the USDA would consider mitigating circumstances

at the agency level, or because courts might conclude that the failure to introduce such evidence

constitutes a waiver. See id (no waiver because plaintiff not allowed to argue sanction issue).
122. See notes 120-21 supra.

123. 411 U.S. 182 (1973).
124. 313 U.S. 177 (1941).
125. See id. at 194; 411 U.S. at 185.

126. See 411 U.S. at 185-86.
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The arbitrary and capricious standard of section 10(e)(B)(l),127
therefore, appears most appropriate. The court's primary concern in

sanctions cases is that the agency process be fair and that the

sanction not be an abuse of discretion,128 and the arbitrary and

capricious standard meets this concern. Section 10(e)(B)(l) also is

appropriate in light of the Supreme Court's finding that this standard

applies when the statute requires no hearing or formal findings on a

hearing record.129 The Food Stamp Act's requirements for notice,
opportunity to respond, and agency disqualification do not constitute

an APA hearing or formal findings on a hearing record.130 The

Supreme Court also has specified that this standard of review is

narrow; courts employing it may look only for a clear error of

judgment and may not substitute their judgment for that of the

agency.131
In Goodman, therefore, the court correctly held that a sanction is

invalid only if arbitrary and capricious, unwarranted in law, or

without justification in fact.132 The court did not discuss the APA,
but adopted the Cross approach, which combines section 10(e)(B)(l)
of the APA, the arbitrary and capricious standard, section 13 of the
Food Stamp Act, which requires courts to assess the validity of

administrative action, and the Butz standard, which requires the
action to be unwarranted in law or without justification in fact.133
The court in Cross saw all three standards as synonomous, and

applied the arbitrary and capricious standard to the review of food

stamp sanctions.134 Whether courts arrive at the arbitrary and

capricious standard by examining the APA or by employing the Cross

analysis, it is evident that the review standard is restrictive. The court

in Goodman emphasized that the determination of the period of

disqualification is an exercise of administrative discretion requiring a

narrower standard for review of the sanction than of the fact of

127. 5 U.S.C. �706(2)(A)(1970).
128. See Goodman v. United States, 518 F.2d 505, 511-12 (5th Cir. 1975).
129. See Camp v. Pitts, 411 U.S. 138, 14042 (1972) (per curiam). The Court also specified

that review focus on the administrative record already in existence. Id. at 142. This requirement
does not apply to food stamp cases, however, because in Camp v. Pitts there was no statutory
mandate for de novo review as there is in the food stamp cases. See id. at 141-42.

130. See Food Stamp Act of 1964, �13, 7 U.S.C. �2022 (1970) (retailer aggrieved by agency
disqualification entitled to submit information in support of its position to USDA; USDA reviews
and makes final determination); Administrative Procedure Act �7(c), 5 U.S.C. �556(d) (1970)
(party entitled to present case by oral or documentary evidence, to submit rebuttal evidence, and
to cross-examine).

131. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).
132. See 518 F.2d at 511-12.
133. Id.; see Cross v. United States, 512 F.2d 1212, 1218 (4th Cir. 1975) (en banc).
134. 512 F.2d at 1217-18; accord, Wise v. United States, 404 F. Supp. 11, 13-14 (D. Md.

1975).
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violation.135 The court is to give great weight to the views of the
Secretary and set aside the Secretary's action only if it constitutes an

abuse of discretion.136 In prescribing an alternate penalty, the district
court must use the Secretary's guidelines, not the measures that it
finds just.137
After prescribing general guidelines for scope of review, the Fifth

Circuit remanded the Goodman case to the district court, noting that
either establishment of a new sanction or remand to the agency
would be appropriate if the court found the 6-month disqualification
of Mrs. Goodman arbitrary or capricious.138 It seems unlikely that the
district court or the USDA, in applying that standard on remand,
would find Mrs. Goodman's 6-month disqualification arbitrary or

capricious: although the USDA gave warnings to some retailers and
evidently did not do so with Mrs. Goodman,139 the failure to warn

does not seem sufficiently important to warrant overturning the
sanction for arbitrariness.

135. 518 F.2d at 511. The court's use of the term "agency discretion" in the sense of deference
to agency conclusions regarding sanctions should not be equated with the narrower "committed to
agency discretion" test for precluding any review. See notes 68-93 supra and accompanying text.

136. See Cross v. United States, 512 F.2d 1212, 1218 (4th Cir. 1975) (en banc).
137. See id. at 1218-19. A concurring opinion suggests that this scope of review is too narrow

and that courts should enjoy a full right of review of both the law and facts. Id. at 1220 (Widener,
J., concurring).

The other food stamp cases do not address scope of review of sanctions because they find that
sanctions are nonreviewable. The disagreement among district courts as to the proper scope of
review for a finding of violation suggests that there would be no consensus as to the scope of
review in any case. Compare Smith v. United States, 392 F. Supp. 1116 (W.D. La. 1975) (findings
of administrative agency to be sustained by reviewing court unless unsupported by substantial

evidence) and Marbro Foods, Inc. v. United States, 293 F. Supp. 754 (N.D. 111. 1968) (same) with
Redmond v. United States, 507 F.2d 1007 (5th Cir. 1975) (Congress authorized broader scope of
review than substantial evidence under Food Stamp Act of 1964) and J.C.B. Supermarkets, Inc. v.
United States, 57 F.R.D. 500 (W.D.N.Y. 1972) (same).

138. 518 F.2d at 512. On remand the sanction was reduced from 6 months to 60 days.
Goodman v. United States, Civ. No. 73E-2(N) (S.D. Miss. Nov. 1, 1975) (unpublished opinion).

139. Compare Goodman v. United States, 518 F.2d 505, 506-07 (5th Cir. 1975) (no warning;
6-month disqualification) with Cross v. United States, 512 F.2d 1212, 1215 (4th Cir. 1975) (en
banc) (two warnings; 1-year disqualification) and Save More, Inc. v. United States, 442 F.2d 36,
36-38 (7th Cir.), cert, dismissed, 404 U.S. 987 (1971) (several warnings; 30-day disqualification)
and Marbro Foods, Inc. v. United States, 293 F. Supp. 754, 755 (N.D. 111. 1968) (numerous
warnings; 60-day disqualification). See also Butz v. Glover Livestock Comm'n Co., 411 U.S. 182,
187 (1973) (sanction not invalid because more severe than that imposed in similar cases); FTC v.

Universal-Rundle Corp., 387 U.S. 244, 250-51 (1967) (same). Mrs. Goodman's disqualification
also appears to be in accord with informal USDA guidelines specifying 6-month sanctions for sale
of ineligible items as a matter of store policy, where USDA personnel have not made a compliance
effort significant enough to justify a 1-year disqualification. See Food and Nutrition Service
Memorandum of March 13, 1970, quoted in Wise v. United States, 404 F. Supp. 11, 14 (D. Md.
1975).
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Conclusion

The Fifth Circuit's conclusions in Goodman regarding reviewability
of sanctions are the proper ones, despite the failure to consider all
the ramifications of the APA. Review is not precluded by statute, nor
is it committed to agency discretion. Although the due process

argument of Cross is unnecessary, it provides limited additional

support for the Goodman conclusion. The appropriate standard of
review is whether the agency has abused its discretion. The precedent
established in Goodman may stimulate reconsideration of the judicial
review issue in other circuits, furthering the trend toward
reviewability that comes from recent administrative law rulings by the

Supreme Court.

Anne McCully Murphy



 



CIVIL RIGHTS � TITLE VII � Employee's Pursuit of Contractual
Remedies for Discrimination Does Not Abate or Toll Statutory Filing
Period for Submitting Claim to EEOC. Guy v. Robbins & Myers, Inc.,
525 F.2d 124 (6th Cir. 1975), cert, granted, 96 S. Ct. 1723 (1976)
(No. 75-1276).

The Hunter Fan Division of Robbins & Myers, Inc. terminated the

employment of Dortha Guy, a black woman, for failing to return to

work following the expiration of her sick leave.1 A coworker filed a

grievance on her behalf, pursuant to the provisions of a collective

bargaining agreement, protesting the company's unfair action without

expressly alleging the discharge to be the product of racial
discrimination.2 Prior to arbitration the company denied Guy's
grievance, and she chose not to pursue it further.3
Eighty-four days following the denial of her grievance, and 108

days after the termination of her employment, Guy filed a wrongful
discharge claim with the Memphis District Office of the Equal
Employment Opportunity Commission (EEOC), pursuant to title VII
of the Civil Rights Act of 1964,4 alleging discriminatory employment
practices.5 Although section 706(d) of the Act then provided that an

employee must file charges within 90 days of the wrongful action,6
the EEOC, in accordance with the Commission's established

procedure, accepted the charge but was unable to resolve the dispute

1. Guy v. Robbins & Myers, Inc., 525 F.2d 124, 126 (6th Cir. 1975), cert, granted, 96 S. Ct.
1723 (1976) (No. 75-1276). Upon returning, Guy was informed that she had "voluntarily quit."
Guy v. Robbins & Myers, Inc., 8 Fair Empl. Prac. Cas. 311, 312 (W.D. Tenn. 1974).

2. 525 F.2d at 126. Guy is a member of Local 790 of the International Union of Electrical,
Machine and Radio Workers. Petitioner's Brief for Certiorari at 4, Guy v. Robbins & Myers, Inc.,
cert, granted, 96 S. Ct. 1723 (1976) (No. 75-1276).

3. Petitioner's Brief for Certiorari at 4, Guy v. Robbins & Myers, Inc., cert, granted, 96 S.
Ct. 1723 (1976) (No. 75-1276). The company's personnel director denied the
grievance in writing at the third step of the grievance process, stating simply that Guy had been

rightfully discharged. Id. at 5. Article XVIII of the collective bargaining agreement provides a

four-step grievance procedure: proceedings between the employee and his foreman; proceedings
between the chief steward and the general foreman; proceedings between the union officers and
management representatives; and arbitration. Id. at 5 n.3.

4. Civil Rights Act of 1964, �� 701-16, 42 U.S.C. �� 2000e to 2000e-15 (1970), as amended,
42 U.S.C. �� 2000e to 2000e-18 (Supp. IV, 1974).

5. 525 F.2d at 126.
6. 42 U.S.C. �2000e-5(d) (1970). Congress subsequently amended the statute to allow the

filing of charges within 180 days of the wrongful discharge. Equal Employment Opportunity Act
of 1972, �4(e), 42 U.S.C. �2000e-5(e) (Supp. IV, 1974). The Sixth Circuit, however, held that
the amendment applied only prospectively and was therefore inapplicable. 525 F.2d at 128. But
see id. at 129-30 (Edwards, J., dissenting) (amendments should apply to cases pending when it
took effect). The Supreme Court could hold that the amended filing period applies to the
petitioner in Guy thereby avoiding the tolling question. See Brief for United States as Amicus
Curiae at 9-15, Guy v. Robbins & Myers, Inc., cert, granted, 96 S. Ct. 1723 (1976) (No. 75-1276).
If the Court decides Guy on this narrow ground, the tolling question will arise again if employees
pursue contractual remedies beyond the 180-day deadline without filing a claim with the EEOC.

147
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by conciliation.7 The EEOC concluded that race was not a factor in
the discharge,8 and granted a right-to-sue letter.9 Guy then filed a

complaint in the United States District Court for the Western District
of Tennessee, alleging that her discharge violated title VII.10 The
company moved to dismiss the complaint on the ground that Guy
had failed to file a timely charge with the EEOC.11

The district court dismissed Guy's complaint, holding that rights
under title VII and rights under a contract are independent and
should be pursued in accordance with their respective statutory or

contractual limitations or requirements.12 The court concluded that a

recent Supreme Court decision dictated that the pursuit of an

employee's contractual remedy should not affect, abate, or toll title
VTI's 90-day charge filing requirement.13 The Sixth Circuit affirmed,
reasoning that the statutory and contractural remedies are inde

pendent and that the filing requirement is a jurisdictional
prerequisite.14

The Case LawPrior to Guy

circuit court decisions

Before the Sixth Circuit's decision in Guy, the Fifth, Ninth, and
Tenth Circuits had tolled the time period for filing charges of

employment discrimination with the EEOC during the actual

prosecution of grievance-arbitration proceedings challenging the same

7. The EEOC customarily tolls the statutorily prescribed period if an employee first has

pursued his contractual remedies. See 1973 CCH EEOC DEC. % 6,142 (No. 70-675, Mar. 31,
1970); 1973 CCH EEOC DEC. fl 6,186 (No. 71-687, Dec. 16, 1970).

8. 525 F.2d at 126.
9. Id.; see Civil Rights Act of 1964, �706(e), 42 U.S.C. �2000e-5(e) (1970), as amended, 42

U.S.C. �2000e-5(f)(l) (Supp. IV, 1974) (EEOC notice of right-to-sue a prerequisite for title VII
action).
A finding of no reasonable cause to believe that race was a factor in the discharge will not bar

title VLT action. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 48 n.8 (1974); McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 798 (1973).

10. Guy v. Robbins & Myers, Inc., 8 Fair Empl. Prac. Cas. 309, 310-11 (W.D. Tenn. 1974). Guy
also asserted a cause of action under section 1981 of title 42 of the United States Code, but the
district court dismissed this as barred by the applicable Tennessee statute of limitations. Id. at 310;
see Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 466-67 (1975) (statute of limitations
for section 1981 action not tolled by filing title VII claim).
The district court ruled on Guy's complaint in three separate opinions. See Guy v. Robbins &

Myers, Inc., 8 Fair Empl. Prac. Cas. 309 (W.D. Tenn. May 30, 1974); Guy v. Robbins & Myers,
Inc., 8 Fair Empl. Prac. Cas. 311 (W.D. Tenn. June 12, 1974); Guy v. Robbins & Myers, Inc., 8
Fair Empl. Prac. Cas. 313 (W.D. Tenn. June 19, 1974).
11. Guy v. Robbins & Myers, Inc., 8 Fair Empl. Prac. Cas. 311 (W.D. Tenn. 1974).
12. Id. at 313.
13. Id.; see Alexander v. Gardner-Denver Co., 415 U.S. 35, 4849 (1974).
14. 525 F.2d at 126-27.
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wrongful act.15 The Seventh Circuit adopted a different approach,
choosing not to commence the running of the filing period until the
conclusion of grievance proceedings, reasoning that the wrongful act
was not final until the employer refuses to remedy the employee's
grievance in the manner provided by the collective bargaining
contract.16

Those circuits that toll the charge filing period during grievance-
arbitration proceedings have relied primarily on the rationale of the
Fifth Circuit in Culpepper v. Reynolds Metals Co.11 In Culpepper the
Fifth Circuit identified settlement and conciliation without litigation
as the principal goal of title VII and held the encouragement of
private settlement through procedures established by collective

bargaining to be consistent with that goal.18 Furthermore, the court

reasoned that failure to toll the running of title VQ's charge filing
period would frustrate the federal policy favoring arbitration by

15. See Sanchez v. Trans World Airlines, Inc., 499 F.2d 1107, 1108 (10th Cir. 1974); Malone v.

North Am. Rockwell Corp., 457 F.2d 779, 781 (9th Cir. 1972) (per curiam); Hutchings v. United
States Indus., Inc., 428 F.2d 303, 308-09 (5th Cir. 1970); Culpepper v. Reynolds Metals Co., 421
F.2d 888, 891 (5th Cir. 1970); cf. Schiff v. Mead Corp., 2 Fair Empl. Prac. Cas. 1089, 1090 (6th
Cir. 1970) (per curiam) (district court dismissed suit for untimely filing; remanded when EEOC
reversed its ruling of untimeliness on ground that grievance procedure tolled filing period). See also

Meltzer, Labor Arbitration and Overlapping Conflicting Remedies for Employment Dis
crimination, 39 U. CHI. L. REV. 30, 48 (1971).

16. See Moore v. Sunbeam Corp., 459 F.2d 811, 826-27 & n.40 (7th Cir. 1972). See also
Phillips v. Columbia Gas, Inc., 347 F. Supp. 533, 538 (S.D.W. Va. 1972), aff'd without opinion,
474 F.2d 1342 (4th Cir. 1972) (statutory time limit begins to run upon conclusion of grievance
proceedings; complaint nonetheless untimely). Other circuits have not determined exactly when
tolling begins, because the finding that the period had been tolled made it unnecessary to do so.

See Malone v. North Am. Rockwell Corp., 457 F.2d 779, 781 n.2 (9th Cir. 1972) (per curiam);
Culpepper v. Reynolds Metals Co., 421 F.2d 888, 893 n.5 (5th Cir. 1970).
The two approaches might lead to contrary results. For example, if an employee filed a

grievance 2 days after an employer's allegedly discriminatory act, and an EEOC charge was filed 89
days after the resolution of the grievance, the Seventh Circuit would consider the complaint timely
as having been filed within 90 days. The other circuits might consider the complaint untimely if
they determined that tolling only takes place during the period of the grievance proceeding.
Guy employs the Seventh Circuit's analysis in her brief filed with the Supreme Court, arguing

that the discriminatory act of the supervisor did not constitute a final act until she had exhausted
her contractual remedies. Petitioner's Brief for Certiorari at 9-10, Guy v. Robbins & Myers, Inc.,
cert, granted, 96 S. Ct. 1723 (1976) (No. 75-1276). This argument raises several problems. First, it
necessitates a conclusion that all acts lack finality during the period in which an employee might
file a grievance, regardless of whether a grievance is in fact ever filed. Second, the "nonfinal"
argument characterizes the grievance procedure as a form of internal appeal. See id. at 9. This
reasoning treats grievance and arbitration procedures differently, because arbitration involves a

determination by an impartial third party, not by an employer. Therefore, although the Supreme
Court might adopt this reasoning to resolve the narrow question presented in Guy, the broader
issue whether the submission of a claim to arbitration tolls the statutory period for filing charges
with the EEOC would remain.
17. 421 F.2d 888 (5th Cir. 1970); see Malone v. North Am. Rockwell Corp., 457 F.2d 779,

781 (9th Cir. 1972) (per curiam); cf. Sanchez v. Trans World Airlines, Inc., 499 F.2d 1107, 1108
(10th Cir. 1974) (citing Culpepper to support tolling without discussion of rationale).

18. 421 F.2d at 891; accord, Moore v. Sunbeam Corp., 459 F.2d 811, 826-27 (7th Cir. 1972);
Malone v. North Am. Rockwell Corp., 457 F.2d 779, 781 (9th Cir. 1972) (per curiam).



150 The Georgetown Law Journal [Vol. 65:147

compelling premature resort to the EEOC.19 Additionally, the court

reasoned that employees are more familiar with their contractual
remedies, and refusal to toll penalizes an individual, especially one

unassisted by counsel, who first resorts to this known remedy.20
Examining equitable arguments traditionally applied to statutes of

limitations, the Fifth Circuit concluded that a failure to toll would
penalize one who had diligently pursued redress.21 Considering the
clear congressional purpose and the remedial nature of the Act, the
court stressed the importance of providing a liberal interpretation22
and of making the Act work.23
The adoption by the Ninth and Tenth Circuits of the Fifth

Circuit's position on tolling, together with the similar result reached

by the Seventh Circuit under a different theory, suggested that the
issue of tolling had been settled. The Supreme Court's decisions in
Alexander v. Gardner-Denver Co.24 and Johnson v. Railway Express
Agency, Inc.,25 however, cast doubt on the apparently settled

position.

SUPREME COURT DECISIONS

In Alexander a black employee filed a grievance pursuant to a

provision of a collective bargaining agreement providing for binding
arbitration.26 Before arbitration, he also filed a timely charge with a

state agency, which subsequently referred the matter to the EEOC.27
Following an adverse decision by the arbitrator and the termination

19. 421 F.2d at 891-92; accord, Moore v. Sunbeam Corp., 459 F.2d 811, 827 (7th Cir. 1972);
Hutchings v. United States Indus., Inc., 428 F.2d 303, 313 (5th Cir. 1970).

20. 421 F.2d at 892; accord, Moore v. Sunbeam Corp., 459 F.2d 811, 827 (7th Cir. 1972);
Malone v. North Am. Rockwell Corp., 457 F.2d 779, 781 (9th Cir. 1972) (per curiam).

21. 421 F.2d at 892-93. Statutes of limitations are designed to protect defendants by
preventing unfair surprise through the assertion of stale claims. See American Pipe & Constr. Co. v.

Utah, 414 U.S. 538, 554-55 (1974); Burnett v. New York Cent. R.R., 380 U.S. 424, 428 (1965).
Equitable considerations will justify tolling in certain circumstances; for example, if a complainant
places defendant on notice through the timely assertion of a claim that has been improperly
brought, courts will toll the statute to provide complainant an opportunity to correct the claim.
See American Pipe & Constr. Co. v. Utah, supra at 554-55 (class action improper, but filing of suit
provided notice for all asserted members of class); Burnett v. New York Cent. R.R., supra at 429

(venue improper in initial proceeding, but defendant placed on notice). See also Developments in

the Law - Statutes of Limitations, 63 HARV. L. REV. 1177, 124344 (1950).
22. 421 F.2d at 891; accord, Moore v. Sunbeam Corp., 459 F.2d 811, 826 (7th Cir. 1972).
23. 421 F.2d at 891 (improper to frustrate congressional desire to eliminate discriminatory

practices through strict construction of statute and battle with semantics). But see id. at 895

(Coleman, J., concurring) ("making act work" is concern of Congress and executive, not of
courts).

24. 415 U.S. 36 (1974).
25. 421 U.S. 454 (1975).
26. 415 U.S. at 39-42.
27. Id. at 42.
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of EEOC proceedings, Alexander sought to bring a title VII action in
district court.28 The court held that Alexander was bound by the

prior arbitral award,29 but the Supreme Court reversed, inferring from

the legislative history that title VII supplemented, but did not

supplant, existing remedies for employment discrimination.30 The
Court rejected the argument that resort to the arbitral forum
constituted an election of remedies or waiver of a cause of action
under title VII.31 Although noting the advantages of labor

arbitration,32 the Court held that contractual and statutory rights are

independent, and that Congress intended federal courts to exercise
final responsibility for the enforcement of title VII.33 Therefore, even
if the contract provided for binding arbitration, an adverse arbitral
award could not preclude the pursuit of title VII remedies.34
In Johnson the Supreme Court applied the independence rationale

expressed in Alexander to a tolling question. After the timely filing
of a charge with the EEOC, Johnson waited nearly 4 years until the
Commission concluded its investigation and issued a right-to-sue letter
before filing a suit alleging violations of title VII and section 1981.35

The Supreme Court affirmed the district court's dismissal of the
section 1981 claim, holding that the timely filing of a charge of
discrimination with the EEOC does not toll the state limitation
period applicable to section 1981 claims.36
The Court first established the independence of title VII and

section 1981 remedies, citing its holding in Alexander3,1 and the clear
congressional intent to allow pursuit of title VII remedies and other
state and federal remedies.38 The Court then focused on the

28. Id. at 42-43.
29. Id. at 43.
30. Id. at 48-49.
31. Id. at 49-51 (no election because employee pursued legally and factually consistent

contractual and statutory remedies; no waiver because union cannot waive employee's personal
rights under title VII).

32. Id. at 55, 56, 58 (flexible, specialized, inexpensive, expeditious means of resolving disputes
and avoiding strikes).

33. Id. at 56; see Civil Rights Act of 1964, �706(f), 42 U.S.C. �2000(e)-5(f) (1970), as

amended, 42 U.S.C. �2000(e)-5(f)(i) (Supp. IV, 1974).
'

34. 415 U.S. at 48-49.
35. 421 U.S. 454, 455-56 (1975). Section 1981 provides:
All persons within the jurisdiction of the United States shall have the same right in every
State and Territory to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to no other.

Act of May 31, 1870, �16, 42 U.S.C. �1981 (1970).
36. 421 U.S. at 466.
37. Id. at 457-61.
38. Id. at 459; see H.R. REP. No. 238, 92d Cong., 1st Sess. 19 (1971) (title VII and section

1981 procedures augment each other and are not mutually exclusive); S. REP. No. 415, 92d
Cong., 1st Sess. 24 (1971) (title VII not intended to affect existing rights granted under other
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applicable state statute of limitations39 and its provisions regarding
tolling, revival, and questions of application.40 Having concluded that
state law would bar the section 1981 claim, the Court examined the
legislative history of title VII to determine whether statements of

congressional intent required a contrary result, and further recognized
that federal policies underlying the Act may displace inconsistent
state law.41 The Court conceded that timely resort to the judicial
forum pursuant to section 1981 might weaken efforts by the EEOC
to procure voluntary compliance without litigation, frustrate the
remedial purpose of the Act, and force an aggrieved employee into

premature and expensive litigation.42 The Court held, however, that a

refusal to toll was consistent with the congressional choice to provide
independent remedies.43 Moreover, the Court found that the
retention of section 1981 as a remedy, independent of the elaborate,
time consuming procedures of title VII, provides a choice of remedies

favoring the aggrieved party.44 The Court refused to infer a

preference for the pursuit of title VII remedies over section 1981
remedies without a more definite expression of congressional intent45
or a more clearly stated federal policy.46

laws). The Senate rejected an amendment to the Act that would have authorized title VII as the
exclusive remedy for employment discrimination. See 110 CONG. REC. 13650-52 (1964). The
House included a similar provision in a bill adopted in 1971. See 117 CONG. REC. 32111 (1971).
The Senate rejected the House position, and the conference committee adopted the Senate's

position. See 118 CONG. REC. 3371-73 (1972); id. at 6643. See also Sape & Hart, Title VII
Reconsidered: The Equal Employment Opportunity Act of 1972, 40 GEO. WASH. L. REV. 824,
884-88 (1972).

39. 421 U.S. at 462. If a federal statute does not provide a relevant statute of limitations, the
federal courts apply the most appropriate state statute of limitations. See, e.g., Auto Workers v.

Hoosier Corp., 383 U.S. 696, 701-04 (1966) (Labor Management Relations Act); Cope v.

Anderson, 331 U.S. 461, 463-64 (1947) (National Bank Act); O'Sullivan v. Felix, 233 U.S. 318,
322 (1914) (Civil Rights Act of 1871).
40. 421 U.S. at 462-63. But see id. at 469-70 (Marshall J., with Douglas & Brennan, JJ.,

concurring & dissenting) (courts may apply state statute of limitations when not provided by
federal legislation, but should apply federal equity principles); Holmberg v. Armbrecht, 327 U.S.

392, 395-97 (1946) (federal court enforcing federally created equitable right may toll on basis of
federal principles even though state statute of limitations applies); Moviecolor, Ltd. v. Eastman
Kodak Co., 288 F.2d 80, 83-86 (2d Cir.), cerf. denied, 368 U.S. 821 (1961) (federal court may
apply fraudulent concealment rule in Clayton Act suit although state statute of limitations

applies).
41. 421 U.S. at 465.
42. Id. at 461, 466.
43. Id. But see id. at 470-72 (Marshall, J., with Douglas & Brennan, JJ., concurring &

dissenting) (requirement to file section 1981 claim prior to conclusion of EEOC proceedings
frustrates congressional intent to encourage conciliation and provide coordinated and compre
hensive remedies against discrimination).

44. 421 U.S. at 466.
45. Id. at 461; see note 38 supra.
46. 421 U.S. at 466; see note 38 supra. But see Johnson v. Railway Express Agency, Inc., 421

U.S. 454, 470-72 (1975) (Marshall, J., with Douglas & Brennan, JJ., concurring & dissenting)
(federal policy considerations favoring continued availability of section 1981 claims outweigh the
interest protected by the state statute of limitations).
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Analysis of The Sixth Circuit's Decision in Guy

The Sixth Circuit in Guy should have considered several significant
preliminary questions in determining whether the filing of a grievance
pursuant to a collective bargaining agreement tolls the running of the

statutorily prescribed time limitation for filing charges with the
EEOC. First, in light of Johnson and Alexander the court had to

determine whether the independence of the statutory and contractual

rights absolutely precluded tolling, or whether it only precluded
tolling absent contrary indications in the legislative history or

underlying federal policies. Secondly, the court had to determine
whether the term "jurisdictional prerequisite," often employed to

describe the charge filing period, should be interpreted as an element
of subject matter jurisdiction, as analogous to a statute of limitations,
or as a limitation within a statute. The Sixth Circuit determined that
independence of the remedies absolutely precluded tolling, and

interpreted the jurisdictional prerequisite of timely filing strictly,
thereby precluding tolling.
To determine whether a grievance filed pursuant to a collective

bargaining agreement tolls the running of the statutorily prescribed
time limitation for filing charges with the EEOC, the Sixth Circuit
relied on Alexander and Johnson. The court, however, failed to grasp
the full implications of the Supreme Court's reasoning in these two
cases.

THE INDEPENDENCE OF TITLE VII

The Sixth Circuit first had to determine whether the independence
of contractural and title VII rights established in Alexander and
Johnson required a rejection of prior case law permitting tolling. The
Sixth Circuit did not analyze carefully the Supreme Court's
reasoning. The court merely held that it would be "utterly
inconsistent" with Alexander and Johnson to conclude that the
pursuit of discrimination remedies tolls the filing limitation of
independent remedies concurrently available.47 It is not clear,

47. 525 F.2d at 126. To support this proposition, the court cited statements by Senators
Humphrey and Dirksen. Id.; see 110 CONG. REC. 12723, 12819 (1964), quoted in Banks v.

Electrical Eng'rs Local 136, 296 F. Supp. 1188, 1190 (N.D. Ala. 1968) (simple repetition of
statutory language). The context in which these statements were made is significant. The
Dirksen-Humphrey bill was a substitute bill worked out in informal bipartisan conference. The bill
did not proceed through the usual committee process, and the House of Representatives accepted
it without change. Consequently, no committee or conference reports illuminate the changes made
in the substitute bill. BUREAU OF NAT'L AFFAIRS, THE CIVIL RIGHTS ACT OF 1964, at 289
(1964). The Senators' statements are the best available indications of legislative intent, but
regarding section 706(d), they provide little more than a recitation of the change and a brief
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however, that it is proper to infer that the Supreme Court intended
to preclude tolling in every case involving independent remedies.
Application of the independence rationale in Alexander and in Guy

produces radically different consequences. In Alexander the Court
employed the rationale to protect an employee's access to the EEOC,
but the Sixth Circuit's decision in Guy foreclosed an employee's title
VII remedies. The employee could have avoided that foreclosure only
by pursuing several remedies at the same time. The refusal to toll in
Guy, unlike the decision in Alexander, resulted in an impairment of
the employee's rights. Furthermore, although the Sixth Circuit
interpreted the Court's reasoning in Alexander as supporting a

holding that the charge filing period was not tolled,48 the Alexander
holding is not inconsistent with, but rather is a necessary corollary to
a rule permitting tolling when an aggrieved employee makes prior
resort to the grievance-arbitration process.49 A contrary decision in
Alexander would have impliedly resolved the tolling issue by
precluding any EEOC consideration of a claim previously resolved in
an arbitral forum regardless of the time of filing.
In Johnson the Court did not limit its analysis to the issue of

independence; after an initial determination that title VII and section
1981 remedies are independent,50 the Court examined the applicable

statement of the rationale for amending the original draft to allow an extended period in which to
exhaust state remedies. See 110 CONG. REC. 12723, 12819 (1964). See generally 2 B.

Schwartz, Statutory History of the United States; Civil Rights 1017-467

(1970); Bureau of Nat'l Affairs, supra.
48. 525 F.2d at 126.
49. See Brudzell v. FESCO Operations, 8 Empl. Prac. Dec. 1) 9,676, at 5,839-40 (W.D. Pa. 1973)

(accommodation between remedies suggested by Alexander should be effectuated by tolling while

employee pursues contractual remedy). A refusal to toll could impair rights in several ways. First,
an employee may be unaware of his title VII rights and may not investigate them until after an
adverse arbitral decision. Secondly, the procedural complexity and increased time required to

pursue two remedies at once may discourage employees from exercising otherwise available
remedies. Finally, the simultaneous pursuit of both avenues increases the cost to the employee.
This might be avoided by resolution of the dispute at the arbitration stage.

The Fifth, Seventh, and Ninth Circuits apparently did not recognize the utter inconsistency
referred to in Guy; they uniformly held that resort to grievance procedures tolls the EEOC filing
period and at the same time anticipated Alexander by allowing complainants to take advantage
both of contractual remedies and of EEOC procedures. See, e.g., Oubichon v. North Am. Rockwell
Corp., 482 F.2d 569, 574 (9th Cir. 1973) (issue of discrimination not settled by adverse arbitral

decision); Moore v. Sunbeam Corp., 459 F.2d 811, 826-27 (7th Cir. 1972) (filing period tolled
while employee pursued grievance); Malone v. North Am. Rockwell Corp., 457 F.2d 779, 781 (9th
Cir. 1972) (per curiam) (same); Hutchings v. United States Indus., Inc., 428 F.2d 303, 308-09,
313, 314 (5th Cir. 1970) (remedies independent; adverse arbitral award does not preclude
subsequent resort to EEOC); Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir.

1970) (filing period tolled while employee pursued grievance); Bowe v. Colgate-Palmolive Co., 416
F.2d 711, 714-15 (7th Cir. 1969) (remedies independent; error to force complainant to elect

forum).
50. 421 U.S. at 461 (congressional provision for distinct and separate remedies without

indication of preference justifies conclusion that remedies are independent).
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state statute of limitations, relevant state procedural law,51 and the

congressional intent and federal policies underlying the Act.52

Although the Court held that none of these factors necessitated

tolling the statute, the mode of analysis implies that tolling would
have been recognized despite the independence of the remedies if

either the state statute or federal considerations required that result.

JURISDICTIONAL PREREQUISITE

In addition to failing to consider federal policies and congressional
intent, the Sixth Circuit also misinterpreted the meaning of the term

"jurisdictional prerequisite" used by the Supreme Court in

Alexander.53 In Alexander, the Supreme Court stated that title VII

specifies with precision the "jurisdictional prerequisites" that an

individual must satisfy before instituting a law suit under title VII.54
The Court noted that in Alexander the timely filing of a charge of

employment discrimination with the EEOC and the action taken on

the Commission's statutory notice of right-to-sue satisfied the

jurisdictional prerequisites.55 The filing limitation is subject to three

possible interpretations: as an element of subject matter jurisdiction
posing an absolute jurisdictional bar if not satisfied, as a limitation
within a statute requiring strict adherence to time requirements, or as

analogous to a statute of limitations and susceptible to tolling.
The Sixth Circuit adopted the second approach, interpreting

Alexander to require all complainants to file a charge with the EEOC
within the statutorily prescribed time or lose the right to maintain an

action under title VII.56 The court distinguished a statute of
limitations from a limitation within a statute creating a liability and

providing a remedy.57 Because title VII creates a right and remedy
that did not exist at common law, the court reasoned that the

remedy is an integral part of the right, and that the right ceases to

exist if the remedy is not invoked within the required period.58

51. Id. at 462-64; see notes 38-39 supra and accompanying text.
52. 421 U.S. at 465; see notes 40-41 supra and accompanying text.
53. See Alb U.S. at 47.
54. Id.
55. Id.; accord, McDonnell Douglas Corp. v. Green, 411 U.S. 792, 798 (1973) (EEOC finding

of probable cause not required to file suit in federal court; timely filing and right-to-sue notice are

only jurisdictional prerequisites).
56. 525 F.2d at 127.
57. Id. at 127-28, citing The Harrisburg, 119 U.S. 199, 214 (1886) and Matheny v. Porter, 158

F.2d 478, 479 (10th Cir. 1946) and Callahan v. Chesapeake & 0. Ry., 40 F. Supp. 353, 353-54
(E.D. Ky. 1941).

58. 525 F.2d at 127-28.
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Therefore, the court concluded that it could not extend the time
limitation.59

The Sixth Circuit improperly applied the concept of a limitation
within a statute. The Harrisburg,60 a Supreme Court opinion relied
upon by the Sixth Circuit to support its conclusion, held only that a

litigant asserting a cause of action based upon a state statute must

comply with the limitation period included within the state statute
when bringing suit in a foreign forum.61 Neither the case nor the
concept of a limitation within a statute has been applied to restrict
federal judicial power to delineate circumstances where the applicable
statute of limitations might be tolled.62

The Sixth Circuit also might have interpreted the term

"jurisdictional prerequisite" strictly by reasoning that only strict

compliance with the statutorily prescribed prerequisites of title VII
confers subject matter jurisdiction on the district courts. Although
the Constitution defines the federal judicial power,63 federal district
courts may exercise that jurisdiction only in the manner provided for

59. Id.
60. 119 U.S. 199 (1886).
61. Id. at 214. The wife of a deceased sailor brought an action for wrongful death in federal

court, alleging both a federal cause of action and a remedy based upon a Pennsylvania wrongful
death statute. Id. at 199-200, 204. After concluding that federal courts lack jurisdiction over

admiralty claims absent a statute, the Court rejected her contention that an in rem proceeding
could be brought against the ship, reasoning that the 1-year statute of limitations provided by
Pennsylvania law barred her 5-year-old claim in state courts, and that federal courts could not

adopt the remedy without adopting the limitations imposed upon it. Id. at 213-14.
62. See American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 557 (1974); Burnett v. New York

Cent. R.R., 380 U.S. 424, 426 (1965). The Supreme Court has permitted tolling in numerous cases

involving time limitations in a statute creating a right unknown at common law. See, e.g.,
American Pipe & Constr. Co. v. Utah, supra at 557 (Sherman Act); Burnett v. New York Central
R.R., supra at 426-27 (Federal Employer's Liability Act); Glus v. Brooklyn E. Dist. Terminal, 359
U.S. 231, 232-35 (1959) (Federal Employer's Liability Act). See also Developments in the
Law-Statutes of Limitations, 63 HARV. L. REV. 1177, 1186-88 (1950); Note, Clayton Act
Statute of Limitations and Tolling by Fraudulent Concealment, 72 YALE L.J. 600, 604-05
(1963). The Sixth Circuit recently held that the statute of limitations in the Age Discrimination in

Employment Act was susceptible to the application of equitable tolling principles. Ott v.

Midland-Ross Corp., 523 F.2d 1367, 1370 (6th Cir. 1975). The right and remedy concept may
retain some validity as a rule of statutory construction. See, e.g., United States ex rel. Texas
Portland Cement Co. v. McCord, 233 U.S. 157, 162 (1914) (creditors of government contractors
given right of action limited by 6-month period for Government to settle; action dismissed as

premature); Simon v. United States, 244 F.2d 703, 704-05 (5th Cir. 1957) (Government's consent
to be sued under Federal Tort Claims Act conditioned on timely filing of suit; refusal to toll for
minor claimant). Courts should not accord this rule undue weight in light of the Supreme Court's
express holding that the proper test in all cases is whether tolling is consistent with legislative
intent. Northern Metal Co. v. United States, 350 F.2d 833, 837-38 (3d Cir. 1965); see Burnett v.
New York Cent. R.R., supra at 427; Midstate Horticultural Co. v. Pennsylvania R.R., 320 U.S.

356, 360 (1943).
63. U.S. CONST, art. Ill, �2; see C. WRIGHT, LAW OF FEDERAL COURTS 17-18 (2d ed.

1970); 1 W. Barron & A. Holtzoff, Federal Practice and Procedure �21 (2d
ed. C. Wright 1960).
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by the provisions of federal statutes.64 Therefore, the vesting of

subject matter jurisdiction in the federal courts might be interpreted
as conditioned on satisfactory compliance with the statutorily
prescribed filing requirements. Accordingly, failure to file a charge
with the EEOC within the prescribed period would leave the district

court without power to even consider Guy's tolling argument.65
Although the Supreme Court's description of title VII's jurisdic

tional prerequisites as "defined with precision"66 lends support to
this interpretation, careful examination of the language employed by
the Supreme Court reveals that the statement in Alexander describes

timely filing as satisfying the jurisdictional prerequisites, rather than
defining timely filing as an express jurisdictional prerequisite. Prior to
Alexander, lower courts stressed that Congress intended filing with
the EEOC, rather than filing within a prescribed period, to be the
condition precedent to the district court's assumption of jurisdic
tion.67 This interpretation recognizes the unfairness of imposing upon

laymen the technical rules of common law pleadings.68 Moreover,
requiring exhaustion of the claimant's administrative remedy as a

prerequisite to subsequent suit under title VII is consonant with the

congressional goal of encouraging conciliation and voluntary com

pliance without litigation. Interpreting the prescribed filing period as

a procedural requirement permits tolling and extension of the time
limitation when required, without substantially weakening the

statutorily authorized enforcement scheme. The Supreme Court, in

Alexander, also identified as a jurisdictional prerequisite the filing of
a complaint in the district court after receipt of the EEOC's
right-to-sue letter. Section 706(f)(1) of the Civil Rights Act of 1964
dictates that receipt of the statutory notice triggers a second filing

64. See, e.g., Lockerty v. Phillips, 319 U.S. 182, 187 (1943); Kline v. Burke Constr. Co., 260
U.S. 226, 233-34 (1922); Plaquemines Tropical Fruit Co. v. Henderson, 170 U.S. 511, 521 (1898);
Sheldon v. Sill, 49 U.S. (8 How.) 440, 448 (1850); Cury v. Curtis, 44 U.S. (3 How.) 236, 245
(1845). See generally 1 W. BARRON & A. HOLTZOFF, supra note 63, �21; R. HARRIS, THE
Judicial Power of the United States 74-144 (1940); C. Wright, supra note 63,
�� 10-11; Hart, The Power of Congress to Limit the Jurisdiction ofFederal Courts: An Exercise in
Dialectic, 66 HARV. L. REV. 1362 (1953).

65. Cf. Dartt v. Shell Oil Co., No. 75-1277, at 5 (10th Cir. July 22, 1976) (rejecting
interpretation that time limitation is absolute bar).
66. Alexander v. Gardner-Denver Co., 415 U.S. 36, 47 (1974).
67. See Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 928 (5th Cir. 1975);

Beverly v. Lone Star Lead Constr. Corp., 437 F.2d 1136, 113940 (5th Cir. 1971) (only
prerequisites are filing complaint with EEOC and receipt of right-to-sue notice); Diaz v. Pan Am.
World Airways, Inc., 346 F. Supp. 1301, 1306-07 (S.D. Fla.), amended, 348 F. Supp. 1083 (S.D.
Fla. 1972) (only prerequisites include prior opportunity for EEOC to resolve charge and filing of
suit within 30 days); cf. Dartt v. Shell Oil Co., No. 75-1277, at 5, 9 (10th Cir. July 22, 1976) (Age
Discrimination in Employment Act action; notice to agency cannot be waived, but time limitation
should be subject to tolling and estoppel).

68. See Dartt v. Shell Oil Co., No. 75-1277, at 6-7 (10th Cir. July 22, 1976).
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period within which the claimant must bring his cause of action.69
Because courts can fairly presume that an employee is aware of his
rights and the procedural requirements when he receives the
right-to-sue letter,70 some courts have been less willing to apply
tolling principles to the period prescribed by section 706(f)(1) than
to the charge filing period.71 Many courts, however, have refused to

apply an unbending rule, and remain willing to consider equitable
arguments.72

69. 42 U.S.C. �2000e-5(f)(l) (Supp. IV, 1974). Most courts, employing either principles of
notice or the EEOC regulations, hold that the period within which a civil action may be filed
begins to run when the individual is notified of his right to bring such action and not when he
receives notice of the EEOC's failure to resolve the dispute. See Lacy v. Chrysler Corp., 533 F.2d
353, 358-59 (8th Cir. 1976) (notice; right-to-sue letter issued 13 months after failure to conciliate;
complaint then timely filed); Coles v. Penny, 531 F.2d 609, 616-17 (D.C. Cir. 1976) (notice);
Gameau v. Raytheon, 323 F. Supp. 391, 393 (D. Mass. 1971) (regulations require advice

concerning right to sue; omission justifies tolling). Contra, DeMatteis v. Eastman Kodak Co., 511
F.2d 306, 309 (2d Cir.), modified on rehearing, 520 F.2d 409 (2d Cir. 1975) (agency may not
circumvent congressionally specified limitation by prescribing additional requirements whose
nonfulfillment tolls period).

70. The suit filing period does not begin to run until the individual receives notice of the
conclusion of EEOC action and of his right to sue. Civil Rights Act of 1964, � 706(e), 42 U.S.C.
�2000e-5(fXl) (Supp. IV, 1974). Employees may be presumed to be aware of their rights and

procedural duties because they already have taken advantage of their EEOC remedies and have
received notice of their time constraints.
At least one court expressly distinguished between the need for procedural flexibility on the

administrative level and the necessity for strict adherence to express statutory limitations on the

judicial level. Archuleta v. Duffy's, Inc., 471 F.2d 33, 35 (10th Cir. 1973).
71. See, e.g., DeMatteis v. Eastman Kodak Co., 511 F.2d 306, 309 (2d Cir.), modified on

rehearing, 520 F.2d 409 (2d Cir. 1975); Cleveland v. Douglas Aircraft Co., 509 F.2d 1027,
1029-30 (9th Cir. 1975) (per curiam); Wong v. Bon Marche, 508 F.2d 1249, 1250-51 (9th Cir.

1975) (per curiam); Archuleta v. Duffy's, Inc., 471 F.2d 33, 34-35 (10th Cir. 1973).
72. See Stebbins v. Nationwide Mut. Ins. Co., 469 F.2d 268, 269 (4th Cir. 1972) (per curiam),

cert, denied, 410 U.S. 939 (1973) (plaintiff experienced in litigation; no equitable reason to toll);
Harris v. National Tea Co., 454 F.2d 307, 309-11 (7th Cir. 1971) (improper denial of timely
request for counsel tolled period); Goodman v. City Prods. Corp., 425 F.2d 702, 703-04 (6th Cir.

1970) (plaintiff demonstrated no mitigating factors).
Some courts willingly have tolled the filing period, especially if the judge's actions caused the

delay. See, e.g., Austin v. Reynolds Metals Co., 327 F. Supp. 1145, 1148 (E.D. Va. 1970) (request
for counsel not acted upon in timely manner; request alone found sufficient); McQueen v. E.M.C.
Plastic Co., 302 F. Supp. 881, 884-85 (E.D. Tex. 1969) (counsel not appointed until expiration of

filing period; request alone found sufficient); Witherspoon v. Mercury Freight Lines, Inc., 1 Fair

Empl. Prac. Cas. 662, 663 (S.D. Ala. 1968) (appointed judge represented that appointment of
counsel would be considered equivalent to filing a complaint). In many cases courts have held the

filing requirement satisfied if the individual filed the right-to-sue letter and requested appointment
of counsel within the authorized period. E.g., Huston v. General Motors Corp., 477 F.2d 1003,
1008 (8th Cir. 1973); Pace v. Super Valu Stores, Inc., 55 F.RD. 187, 190 (S.D. Iowa 1972);
Beckum v. Tennessee Hotel, 341 F. Supp. 991, 993 (W.D. Tenn. 1971).

Some circuits recognize the distinction between the charge filing and suit filing periods.
Compare Cleveland v. Douglas Aircraft Co., 509 F.2d 1027, 1029 (9th Cir. 1975) (per curiam)
(denial of equitable relief as to suit filing period) and Archuleta v. Duffy's Inc., 471 F.2d 33,
34-35 (10th Cir. 1973) (refusal to toll suit filing period) with Sanchez v. Trans World Airlines,
Inc., 499 F.2d 1107, 1108 (10th Cir. 1974) (tolling charge filing period when employee resorts to

grievance-arbitration) and Malone v. North Am. Rockwell Corp., 457 F.2d 779, 781 (9th Cir.

1972) (per curiam) (tolling charge filing period when employee resorts to grievance-arbitration).
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Careful reading of Alexander and analysis of the policy
considerations would have led the Sixth Circuit to interpret the term

"jurisdictional prerequisite" to mean merely that the required filing
with the EEOC must occur and that the filing must be timely absent
circumstances justifying tolling. This treatment would be analogous to
that accorded statutes of limitation. Common usage of the term

"jurisdictional prerequisite" to describe the filing requirement in
decisions prior to Alexander supports this interpretation. Where the

employee presents mitigating circumstances for his failure to file a

timely charge, courts have indicated a willingness to recognize
equitable doctrines traditionally applied to statutes of limitations. For

example, although the filing period should run from the commission
of the employer's wrongful act, courts have tolled the period for a

continuing wrong,73 or one inherently undiscoverable.74 Similarly,
courts permit tolling if a complainant's diligent pursuit of redress

provided the employer with notice of the discrimination claim within
the prescribed period.75 Finally, where the deficiencies of a timely
charge required subsequent amendment, courts have considered the
amendment as relating back to the initial filing.76 Such treatment

supports the conclusion that the time limitation is not jurisdictional
in the sense that compliance with it determines the jurisdiction of the

73. Macklin v. Spector Freight Systems, Inc., 478 F.2d 979, 987-88 (D.C. Cir. 1973); Cox v.

United States Gypsum Co., 409 F.2d 289, 290-91 (7th Cir. 1969); Jamison v. Olga Coal Co., 335
F. Supp. 454, 458 (S.D. Va. 1971). See also Developments in the Law�Statutes of Limitations, 63
HARV. L. REV. 1177, 1205-07 (1950) (equitable relief often accorded when wrong of continuing
nature).

74. See Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 931 (5th Cir. 1975)
(plaintiff reasonably relied on defendant's explanation that scarcity of funds caused discharge);
Developments in the Law-Statutes of Limitations, 63 HARV. L. REV. 1177, 1203-05 (1950); cf.
DeFigueiredo v. Trans World Airlines, Inc., 322 F. Supp. 1384, 1386 (S.D.N.Y. 1971) (failure to

file charge excused as futile in light of prior adverse EEOC action); Washington v. Baugh Constr.

Co., 313 F. Supp. 598, 605 (W.D. Wash. 1969) (same).
75. See Ross v. General Motors Corp., 391 F. Supp. 550, 552 (D. Ga. 1972) (plaintiff's total

failure to allege race as factor in discharge deprived employer of notice; action dismissed). The
Ross decision suggests that the diligent pursuit of contractual remedies will provide the employer
with adequate notice of the claim.

Courts grant equitable relief in cases involving nonfiling participants in a class action, on notice

among other grounds. See, e.g., Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 246 (3d Cir. 1975)
(class action presumes continuing wrong); Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 719-20
(7th Cir. 1969); Oatis v. Crown Zellerbach Corp., 398 F.2d 496, 499 (5th Cir. 1968) (needless and
wasteful for more than one plaintiff to raise identical claims); Torockio v. Chamberlain Mfg. Co.,
328 F. Supp. 578, 579-80 (W.D. Pa. 1971) (only one nominal plaintiff need raise issue, but none
did; action dismissed without prejudice).

76. See, e.g., Sanchez v. Standard Brands, Inc., 431 F.2d 455, 464 (5th Cir. 1970); Thomas v.

Kerr Drug Stores, 11 Fair Empl. Prac. Cas. 272, 273 (E.D.N.C. 1975); Pittman v. Anaconda Wire &
Cable Co., 11 Fair Empl. Prac. Cas. 9, 12-13 (E.D.N.C. 1974); 29 C.F.R. �1601.11 (1975)
(amendments to cure technical defects or omissions relate back to original charge with EEOC). See
also Developments in the Law�Statutes of Limitations, 63 HARV. L. REV. 1177, 123940
(1950).
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district court without regard to other circumstances in a particular
case.

CONSIDERATION OF FEDERAL POLICY AND CONGRESSIONAL INTENT

Although tolling is both flexible and fair, courts nonetheless must

comply with the Supreme Court mandates and determine whether
tolling is consonant with the congressional intent.77 In this regard the
Sixth Circuit should have examined the purposes and policies
underlying the Act, as revealed by the remedial scheme provided for
its enforcement, the statements of the legislators contained in the
available legislative history, and the interpretation accorded the Act

by the enforcing agency.

Generally, federal policy favors settlement of labor disputes
through the grievance-arbitration process.78 Although title VII vests

federal courts with final responsibility without addressing the role of
arbitration in the enforcement process,79 the Supreme Court has
recognized grievance-arbitration as an inexpensive and expeditious
alternative for settling discrimination claims.80 The Court's holding in
Alexander supports the application of grievance-arbitration pro
cedures. In Alexander the Court stated that its decision would not

undermine the employer's incentive to arbitrate81 and that allowing
an employee to pursue both remedies would promote the use of
arbitration in labor disputes and would protect employees against
discriminatory practices.82 Additionally, the grievance-arbitration

77. Burnett v. New York Cent. R.R., 380 U.S. 424, 426-27 (1965); Midstate Horticultural Co.
v. Pennsylvania R.R., 320 U.S. 356, 360 (1943).

78. See generally Boy's Mkt. v. Retail Clerk's Union, 398 U.S. 235 (1970); United Steelworkers
v. American Mfg. Co., 363 U.S. 564 (1960); Textile Workers v. Lincoln Mills, 353 U.S. 448

(1957).
79. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 44-45 (1974); Civil Rights Act of 1964,

�� 706(e)-(f), 42 U.S.C. �� 2000e-5(e)-(f ) (1970), as amended, 42 U.S.C. �� 2000e-5(f)(l)-(3)
(Supp. IV, 1974).

80. See Emporium Capwell Co. v. Western Addition Community Org., 420 U.S. 50, 66-67
(1975); Alexander v. Gardner-Denver Co., 415 U.S. 36, 56, 59-60 (1974).
81. 415 U.S. at 54-55.
82. Id. at 59-60. The Court noted that judicial deference to arbitration decisions might lead a

complainant to bypass arbitration and institute a law suit, thus resulting in more litigation, not
less. Id. at 59. Commentators have generally agreed that the Supreme Court did not intend to

deemphasize arbitration, but simply found the rights protected by title VII to be paramount. See,
e.g., Richards, Alexander v. Gardner-Denver Co.: A Threat to Title VII Rights, 29 ARK. L. REV.

129, 183-84 (1975) (will not endanger arbitration; endangers title VII by according too much

weight to arbitral decisions); Aksen, Post-Gardner-Denver Developments in Arbitration Law,
Proceedings of the 28th Meeting, National Academy of Arbitrators 24, 28-29, 35 (1975)
(arbitration remains viable); Note, Alexander v. Gardner-Denver and Deferral to Labor Arbitration,
27 HAST. L. REV. 403, 430-32 (1975) (indicates preference for continued arbitration; simply
ensures judicial enforcement). Contra, Issacson & Zifchak, Fair Employment Forums After
Alexander: Separate and Unequal, 16 WM. & MARY L. REV. 439, 479 (1975) (Court eliminated
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mechanism fosters the congressional goal of achieving voluntary
conciliation without litigation.83

Congress designed the remedial scheme of title VII to eliminate

discriminatory employment practices, but the procedures employed
place a significant responsibility on the individual complainant.84
Within the period set forth in the Act, the aggrieved individual must

identify the discriminatory nature of the act, acquaint himself with
his statutory rights and remedies, and file the charge, which
commences the administrative process. The courts have expressed
concern about the procedural burden imposed upon laymen who seek
redress unassisted by trained counsel.85 This concern is consistent

with the remedial nature of the Act86 and is especially relevant if, as

in Guy, an aggrieved employee has vested contractual rights and
remedies and is unlikely to inquire as to the availability of other
remedies. The aggrieved employee is likely to resort first to the

grievance-arbitration process in order to prosecute his claim in the
most convenient and familiar forum.87 Only if he fails to achieve a

satisfactory resolution in this manner will the employee consider the
unfamiliar and possibly expensive step of seeking EEOC assistance.

Unfortunately, an employee's pursuit of contractual remedies often

valuable adjudicatory tool); Siber, The Gardner-Denver Decision: Does It Put Arbitration In a

Bind?, 25 LAB. L.J. 708, 715, 716-17 (1974) (adverse ramification on courts and labor relations
generally, and arbitration in particular).

83. See note 18 supra and accompanying text.
84. Alexander v. Gardner-Denver Co., 415 U.S. 36, 45 (1974) (private right of action provides

for individual and implements government policy).
85. See Love v. Pullman Co., 404 U.S. 522, 526-27 (1972) (claim filed with EEOC which orally

directed it to state agency; no need to refile with EEOC); Coles v. Penny, 531 F.2d 609, 614-15
(D.C. Cir. 1976) (suit allowed on prior complaint because administrative dismissal failed to inform
employee of right to sue; administrative technicalities should not impede title VII rights); Huston
v. General Motors Corp., 477 F.2d 1003, 1008 (8th Cir. 1973) (timely request for appointment of
counsel satisfied filing requirement although counsel filed formal complaint after 30-day limit).

86. Courts have stressed the remedial purpose of the Act and the necessity that it be liberally
construed in order to achieve its purposes. See, e.g., Reeb v. Economic Opportunity Atlanta, Inc.
516 F.2d 924, 928 (5th Cir. 1975); Henderson v. Eastern Freight Ways, Inc., 460 F.2d 258, 260
(4th Cir. 1972) (per curiam), cert, denied, 410 U.S. 912 (1973); Culpepper v. Reynolds Metals
Co., 421 F.2d 888, 891 (5th Cir. 1970). Some courts, however, have not employed this reasoning
to extend the time limitation for filing an action in the district court. See, e.g., Cleveland v.

Douglas Aircraft Co., 509 F.2d 1027, 1030 (9th Cir. 1975) (per curiam); Archuleta v. Duffy's Inc.,
471 F.2d 33, 34-35 (10th Cir. 1973); Goodman v. City Prods. Corp., 425 F.2d 702, 703-04 (6th
Cir. 1970). See also Kavanagh v. Noble, 332 U.S. 535, 539 (1947) (statute of limitations governing
tax refunds strictly construed; limitation periods cut off rights, justifiable or not, that might
otherwise be asserted, and judiciary must strictly adhere to them). This stricter treatment is
justified because the suit filing period does not begin to run until the claimant receives his
statutory notice, giving rise to a presumption that he is aware of his statutory rights and
procedural duties. See note 70 supra.

87. See Hutchings v. United States Indus., Inc., 428 F.2d 303, 313 (5th Cir. 1970); Culpepper
v. Reynolds Metals Co., 421 F.2d 888, 892 (5th Cir. 1970), quoting Dewey v. Reynolds Metals
Co., 291 F. Supp. 786, 789 (W.D. Mich. 1968); Meltzer, supra note 15, at 48.
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consumes more time than the Act allows for filing a charge with the
EEOC.88

Practical considerations support the conclusion that courts should
toll the filing period to implement the purpose of the Act. Although
the resolution of employment discrimination claims through coopera
tion and voluntary compliance can be considered a primary goal of
title VII, the EEOC has failed in practice to attain that goal.89
Moreover, the Act does not provide the Commission with direct
powers of enforcement. Congress chose to vest final responsibility for

ensuring compliance with title VII in the federal courts.90
Although the 1972 amendments authorized the EEOC to bring an

action on behalf of aggrieved individuals,91 economic restrictions have
prevented the exercise of such power in all but a few cases.92 For
these reasons, an individual must rely primarily on the federal courts
to secure enforcement of his title VII rights. Considering the remedial
nature of the Act and the reliance on the federal judiciary to

dispense relief, courts should avoid the inflexible application of

procedural technicalities that deprive an aggrieved individual of his
cause of action.

Examining the text of the Act, the Sixth Circuit in Guy cited
section 706(d),93 which provides an extended filing period when an

individual files a complaint with state or local civil rights agencies.94
The court reasoned that by establishing a specific exception to the

88. See FEDERAL MEDIATION AND CONCILIATION SERVICE, TWENTY-SEVENTH
ANN. REP. 48 (1974) (average elapsed time from grievance initiation to arbitration award in
FMCS actions; 250 days in 1974); Davis & Pati, Elapsed Time Patterns in Labor Grievance
Arbitration: 1942-1972, 29 ARB. J. 15, 21 (1974) (average elapsed time from grievance initiation
to arbitration award date for various types of grievances was 8.5 months in 1971-72).

89. See 9 EEOC ANN. REP. 51 (1974) (56,000 new charges received, 8,600 total settlements,
of which 4,500 were successful); 8 EEOC ANN. REP. 10, 39 (1973) (77,242 incoming claims;
2,279 successful settlements).
90. See Civil Rights Act of 1964, � 706(a), 42 U.S.C. �2000e-5(b) (1970) (investigation and

conciliation powers); id. � 706(e), 42 U.S.C. �2000e-5(f) (civil action by aggrieved). Although the
Act was substantially amended in 1972, Congress did not provide the EEOC with direct
enforcement powers. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1974); Equal
Employment Opportunity Act of 1972, �4(a), 42 U.S.C. �2000e-5(a) (Supp. IV, 1974).

The original bill, as reported from the Senate Labor Committee provided the Commission with
"cease and desist" powers. S. 2515, 92d Cong., 2d Sess. �4 (1972). Senator Dominick, however,
introduced an amendment that vested the federal courts with final responsibility for enforcing title
VII. 118 CONG. REC. 3808-10 (1972). The amendment subsequently passed. Id. at 3979.

91. Equal Employment Opportunity Act of 1972, �4, 42 U.S.C. �2000e-5(f)(l) (Supp. IV,
1974) (Commission may bring action against any respondent except government agency or

political subdivision). The Attorney General may bring a civil action against government agencies
or political subdivisions named in a discrimination charge. Id.
92. See 8 EEOC ANN. REP. 19 (1973) (despite increased staffing, selective litigation required;

private enforcement essential to scheme).
93. Civil Rights Act of 1964, �706(d), 42 U.S.C. �2000e-5(d) (1970), as amended, 42 U.S.C.

�2000e-5(e) (Supp. IV, 1974).
94. 525 F.2d at 126-27.
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time period, Congress intended that to be the only exception.95
Additionally, the court noted that tolling would permit indefinite

delay while an individual pursued other remedies, engendering a result

contrary to the congressional intent manifested by the short filing
period.96
The Sixth Circuit misconstrued congressional intent as expressed in

the legislative history of the 1972 amendments. The conference

committee, in its section-by-section analysis, recognized that decisions

under the prior law interpreted the time limitation to give the

aggrieved person the maximum benefit of the law.97 The report
expressly endorsed such decisions, and further stated that the 1972
amendments were not intended to circumscribe them in any way.98
The committee stated that present case law would continue to govern
the construction of title VII in any area not addressed by the
amendments or controlled by contrary intent.99 Moreover, Congress
intended to assist the untrained layman by extending the filing period
from 90 to 180 days,100 a goal consistent with a flexible reading of
the limitation, and the EEOC has consistently held the charge filing
period tolled during the pendency of grievance-arbitration proceed
ings.101 Because Congress has charged the EEOC with enforcing the
Act, courts should give its construction of the statute great
deference102 absent compelling indications that it has erred in its

interpretation.103 This deference is especially merited if Congress has

95. Id.
96. Id. at 128.
97. 118 Cong. Rec. 7167 (1972).
98. Id The Senate Report cited the Culpepper decision, although for a proposition unrelated to

tolling, indicating that Congress was aware of the case. See S. REP. No. 415, 92d Cong., 1st Sess.
21 (1971) (cited in context of preliminary injunctions of continuing wrongs). Congress was also
aware of Vigil v. AT&T. 118 CONG. REC. 7167 (1972); see Vigil v. AT&T, 455 F.2d 1222 (10th
Cir. 1972) (alternative holding) (filing of charge with EEOC during 60 days of exclusive state

agency jurisdiction tolls time limitation). These references, taken together, indicate that Congress
knew of the tolling doctrine and presumably included this in their approval of decisions
maximizing the coverage of the law. See 118 CONG. REC. 7167 (1972).
99. 118 Cong. REC. 7166 (1972).
100. See id.
101. See note 7 supra. The Commission also recognizes equitable extension of the filing period

in the "continuing violation" context. See 4 Fair Empl. Prac. Cas. 713, 714 (No. 72-1300, Mar 8
1972).

102. See, e.g., Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971) (great deference
accorded EEOC guidelines that tests must be job related); Red Lion Broadcasting Co. v. FCC, 395
U.S. 367, 381-82 (1969) (great weight accorded FCC construction of equal time statute); Udall v.
Tallman, 380 U.S. 1, 16 (1965) (Dep't of Interior's interpretation of executive order sustained);
Rosen v. Public Serv. Elec. & Gas Co., 477 F.2d 90, 95 (3d Cir. 1973) (great weight accorded
EEOC guidelines regarding sex discrimination in pension plans); 2A C. SANDS, SUTHERLAND
STATUTORY CONTRUCTION �49.05 & n.5 (4th ed. 1973) (interpretative regulations and
practices that reflect agency's understanding of provision entitled to great weight).

103. See, e.g., Federal Maritime Comm'n v. Seatrain Lines, Inc., 411 U.S. 726, 745 (1973)
(interpretation that Shipping Act allowed FMC to exempt single acquisition); 2A C. SANDS, supra
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had the opportunity to alter the administrative construction and has
chosen not to do so.104

Conclusion

Neither the independence of title VII and the contractual claims
nor the jurisdictional requirements preclude tolling. Federal policy
considerations and congressional intent support tolling. Courts should
toll the statute, however, only when tolling comports with the
equitable considerations traditionally applied to statutes of limita
tions. Statutes of limitations protect defendants from prejudice
resulting from stale claims.105 Courts will toll statutes of limitations if
justice requires vindication of plaintiff's rights,106 or if congressional
intent supports such a result.107 Thus, if a plaintiff provides a

defendant with notice of a pending claim by asserting his rights
within the prescribed period, but the claim is brought improperly,
defendant is not surprised or prejudiced.108 To be adequate, notice
must identify precisely the substance of the cause of action
subsequently asserted and the factual basis of that claim.109 In
Johnson, for example, the Supreme Court indicated that with respect
to a subsequent claim under section 1981, notice could only be
adequate if the charge filed with the EEOC completely identified the
later cause of action.110

note 102, �49.05 & nn.7-8. The Supreme Court recently stated that an EEOC interpretation of
title VII was entitled to great deference; the Court rejected the EEOC position, however, as being
clearly inconsistent with congressional intent. Espinoza v. Farah Mfg. Co., 414 U.S. 86, 94-95
(1973) (discrimination against noncitizens is not discrimination on basis of national origin).

104. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381-82 (1969) (agency
construction of statute impliedly ratified by subsequent congressional amendments to act); Zemel
v. Rusk, 381 U.S. 1, 11-12 (1965) (Secretary of State's imposition of area restrictions on travel
sustained because subsequent congressional action did not hinder previously assumed authority)-
United States v. Bergh, 352 U.S. 40, 4647 (1956) (Comptroller General's interpretation of
treasury resolution accepted because Congress did not repeal it despite repeated urging); Alstate
Constr. Co. v. Durkin, 345 U.S. 13, 16-17 (1953) (Wage & Hour Administration's construction of
Fair Labor Standards Act sustained by congressional failure to repudiate it despite repeated
urging).

105. See, e.g., American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 554-55 (1974); Burnett v.
New York Cent. R.R., 380 U.S. 424, 428 (1965); Order of R.R. Telegraphers v. Railway Express
Agency, Inc., 321 U.S. 342, 34849 (1944).

106. Burnett v. New York Cent. R.R., 380 U.S. 424, 428 (1965) (Federal Employer's Liability
Act time limit tolled by filing in state court; state action dismissed for improper venue).

107. See id. at 434.
108. See American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 554-55 (1974); Burnett v. New

York Cent. R.R, 380 U.S. 424, 427-28 (1965); note 21 supra.
109. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 467-68 & n.14 (1975), citing

American Pipe & Constr. Co. v. Utah, 414 U.S. 538 (1974); Burnett v. New York Cent. R.R., 380
U.S. 424 (1965).
110. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 467-68 & n.14 (1975). In

discrimination cases, appellate courts have held that the judicial complaint is limited not by the
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Had the Sixth Circuit applied these equitable considerations to

Guy, it properly would have refused to toll the statute. In her

grievance, Guy failed to allege discriminatory practices;111 her

employer, therefore, had no notice of the possibility or substance of

a subsequent EEOC charge.112
Although the Sixth Circuit correctly concluded in Guy that the

charge filing period should not be tolled, in so doing it established a

harsh rule, precluding tolling whenever a complainant first pursues his

contractual remedy. That rule is incorrect and requires reversal.

Courts should toll the statutorily prescribed period for filing charges
of employment discrimination with the EEOC during the prosecution
of a grievance-arbitration proceeding alleging the same discriminatory
act when an employee has provided an employer with notice of a

possible EEOC claim.

Daniel A. Masur

express allegations contained in the charge filed with the EEOC, but rather by the scope of the
EEOC investigation reasonably expected to grow out of the charge. E.g., Tipler v. E.I. duPont
deNemours & Co., 443 F.2d 125, 131 (6th Cir. 1971).

111. 525 F.2d at 126.
112. Complainants should not, however, be required to provide complete identification at the

grievance-arbitration stage of the cause of action or legal theory that he may assert in the district
court. That interpretation would be contrary to the express congressional intent and to the liberal
treatment accorded procedural and pleading requirements under title VII.



 



CONSTITUTIONAL LAW-SPEECH OR DEBATE CLAUSE-

Congressional Agent's Seizure and Subcommittee's Review of
Documents Known to be Irrelevant to Purpose of Investigation Are

Still Within Immunity of Speech or Debate Clause Because Investi

gation Facially Legislative and Because Lawful Means Used to Obtain

the Documents. McSurely v. McClellan (McSurely II), 521 F.2d 1024

(D.C. Cir. 1975).

Alan and Margaret McSurely were active in the civil rights and

Vietnam protest movements.1 Under authority of a warrant charging
sedition in violation of Kentucky law, officials of Pike County,
Kentucky, on August 11, 1967 arrested them, searched their home,
and seized numerous books, posters, pamphlets, and other papers.2 A

three-judge district court found the Kentucky statute unconstitutional
on its face, rendering the search illegal.3 The court enjoined state

prosecution4 and ordered Thomas Ratliff, the Commonwealth

Attorney for Pike County, to hold the seized materials in

safekeeping, pending appeal.5
Within a few weeks, Ratliff contacted Lavern Duffy, Assistant

Counsel to the Permanent Subcommittee on Investigations of the
Senate Committee on Government Operations, headed by Senator
McClellan.6 As a result of their conversation, Ratliff gave
subcommittee investigator John Brick access to all the illegally seized
documents.7 Brick examined many of the documents before taking
copies of 234 of them back to Washington for further analysis by the

subcommittee,8 even though he already had determined that some of

the documents copied and taken to Washington were irrelevant to the
subcommittee's investigation.9

On October 16, 1967 the subcommittee subpoenaed the materials
in Ratliff's possession.10 The McSurelys moved in the three-judge
district court to prohibit Ratliff from releasing the papers to the
subcommittee and to order him to return them to the McSurelys.11

1. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1029 (D.C. Cir. 1975).
2. Id.
3. McSurely v. Ratliff, 282 F. Supp. 848, 851 (E.D. Ky. 1967) (three-judge court) (state

sedition statute void for vagueness).
4. Id. at 854.
5. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1029 (D.C. Cir. 1975).
6. Id. The subcommittee was authorized by a Senate resolution to study and investigate violent

disturbances. Id at 1040 & n.66, citing S. Res. No. 50, 90th Cong., 1st Sess. (1967).
7. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1029 (D.C. Cir. 1975).
8. Id. at 1029-30.
9. See id at 1049 & n.4 (Leventhal, J., concurring and dissenting).
10. Id. at 1030.
11. Id.

167
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The United States Court of Appeals for the Sixth Circuit ordered the
papers returned to the McSurelys, but without prejudice to the
subcommittee's right to enforce its subpoenas.12 The McSurelys soon

received new subpoenas from the subcommittee.13
On March 4, 1969 the McSurelys appeared before the subcommit

tee, but refused to produce the materials.14 On that same day they
filed a civil suit against Senator McClellan, Brick, and two others,
seeking damages for violations of their constitutional rights.15 On
August 29, 1969 the McSurelys were indicted for contempt of
Congress.16 Senator McClellan and the subcommittee members
obtained a stay from the district court in the civil action pending
resolution of the contempt of Congress action, but the stay was

vacated by the United States Court of Appeals for the District of
Columbia Circuit in McSurely v. McClellan (McSurely J).17 The

McSurelys were convicted of contempt, but in 1972 the District of
Columbia Circuit reversed the conviction in United States v.

McSurely.16
In 1971 the defendants in the civil suit had filed a motion to

dismiss or for summary judgment based on their immunity under the
speech or debate clause of the Constitution.19 The district court in a

one-sentence order denied the motion on June 12, 1973.20 On appeal
the defendants argued that the absolute immunity of the speech or

debate clause required dismissal of the suit.21 In response, the

12. McSurely v. Ratliff, 398 F.2d 817, 818 (6th Cir. 1968) (per curiam). Without ruling on the
validity of the subcommittee subpoenas, the court found that the McSurelys were entitled to the
return of their papers because the time for appeal had expired. Id.

13. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1030 (D.C. Cir. 1975).
14. Id.
15. Id. at 1028-30.
16. Id. at 1030.
17. 426 F.2d 664, 672 (D.C. Cir. 1970).
18. 473 F.2d 1178 (D.C. Cir. 1972).
A complete description of the McSurelys' difficult years of litigation in defense of their

constitutional rights and their freedom is presented in a three-part article in The New Yorker.
Harris, Annals of Law: The Liberty of Every Man�I, THE NEW YORKER, Nov. 3, 1975, at 50;
Harris, Annals of Law: The Liberty ofEvery Man�II. THE NEW YORKER, Nov. 10, 1975, at 54;
Harris, Annals of Law: The Liberty of Every Man�III, THE NEW YORKER, Nov. 17, 1975, at 50.

19. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1030 (D.C. Cir. 1975); see U.S.
CONST, art. I, �6.

20. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1030 (D.C. Cir. 1975). The motion
had been heard and submitted for decision on October 28, 1971. When the Supreme Court

subsequently issued decisions in Gravel v. United States and United States v. Brewster,
supplemental memoranda were submitted analyzing the relationship of those decisions to the case.

Id. at 1030; see Gravel v. United States, 408 U.S. 606 (1972); United States v. Brewster, 408 U.S.

501 (1972).
21. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1032 (D.C. Cir. 1975). Defendants

argued that their constitutional rights under the clause to be free from questioning as to legislative
acts would be "irretrievably lost" if the trial proceeded. Id.
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McSurelys argued that Brick's actions violated the fourth amendment
and therefore were not protected by the speech or debate clause.22

In McSurely v. McClellan (McSurely II)23 the District of Columbia
Circuit reversed the denial of summary judgment and remanded to

the district court.24
In deciding the case before it and in attempting to provide

guidelines for the district court, the court of appeals first examined
the scope of congressional immunity under the speech or debate

clause.25 The court held that if Brick's viewing of the documents was

lawful and facially legislative in purpose, the subsequent seizure and
use of those materials by the subcommittee, even if irrelevant to the

investigation, was beyond judicial inquiry and immune from suit.26
The court found that legitimate legislative activity could not include
fourth amendment violations, and thus applied fourth amendment
standards to Brick's conduct.27 The court extended to congressional
investigators the same prerogative that permits a grand jury to make
use of illegally seized material and held that Brick's conduct did not

violate the fourth amendment.28 The court's analysis intertwined
fourth amendment and speech or debate clause considerations, but
the court began its analysis with the speech or debate clause.

Immunity Under the Speech or Debate Clause

To maintain an efficient and independent Congress,29 the speech or

debate clause immunizes Senators, Congressmen, and their agents30
from civil or criminal actions31 if their conduct falls within the

22. Id. at 1043. The couple also argued that not every act of a legislator or aide is a protected
act and that adversary proceedings were necessary to resolve the disputed issues of fact. Id. at

1032.
23. 521 F.2d 1024 (D.C. Cir. 1975).
24. Id. at 1047-48 (remand to determine if defendants actively collaborated in the original

unlawful search and seizure by the Kentucky officials or unlawfully disseminated documents to
other agencies).

25. See id. at 1035.
26. Id. at 1037-42.
27. Id. at 1042-43.
28. Id. at 1043-47.
29. United States v. Johnson, 383 U.S. 169, 181 (1966). The clause, derived from our English

ancestry, has a central role in maintaining the separation of powers by shielding members of

Congress from possible intimidation by the executive or judicial branches. See Eastland v. United
States Servicemen's Fund, 421 U.S. 491, 502 (1975); United States v. Johnson, supra at 180-81.
See generally Reinstein & Silvergate, Legislative Privilege and the Separation ofPowers, 86 HARV.
L. REV. 1113 (1973); Suarez, Congressional Immunity, 20 VlLL. L. REV. 97 (1974);
Comment, The Doctrine of Legislative Privilege of Speech or Debate: The New Interpretation As
A Threat to Legislative Coequality, 8 SUFF. U.L. REV. 1019 (1974).

30. Gravel v. United States, 408 U.S. 606, 618 (1972) (assistants' acts protected if same acts
performed by member would be protected).

31. Eastland v. United States Servicemen's Fund, 421 U.S. 491, 502 (1975).
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legislative sphere.32 The Supreme Court recently has been active in
defining the boundaries of congressional immunity. In United States
v. Brewster33 the Court refused to extend immunity to all matters
only tangentially related to the legislative process, noting that even

with restrictions, reckless men in Congress deliberately could slander
and destroy others without judicial redress.34 Rather, the acts had to
occur in the regular course of the legislative process to merit
protection.35 In Gravel v. United States36 the Court held that the
clause extended the same immunity to agents of Congressmen as to
the Congressmen themselves.37 Gravel also extended the scope of

protection to include acts that are not directly part of legislative
processes but that are part of the deliberative and communicative
processes by which members participate in forging legislation or

acting on other matters within the jurisdiction of either House.38
Applying this test, the Court held that private publication of
classified materials outside of normal legislative requirements was not

protected conduct.39 The Court in Doe v. McMillan40 affirmed these
principles and added that the Court would not question the judgment
of the legislature if the acts were arguably within the legislative
sphere.41 Finally, in Eastland v. United States Servicemen's Fund,42
the Court rejected contentions that in cases of possible first
amendment infringement, courts should balance the speech or debate
clause against those first amendment rights.43 Citing the absolute
nature of the clause, the Court held that once activities are found to
fall within the legislative sphere, those activities are protected.44

Under the mantle of constitutional case law, in McSurely II the
District of Columbia Circuit first determined whether the subcom
mittee's activities fell within the legislative sphere. The court found
that the subcommittee's investigation of civil and criminal disorder

32. Id at 503.
33. 408 U.S. 501 (1972).
34. Id. at 516, 525.
35. Id. at 525.
36. 408 U.S. 606 (1972).
37. Id. at 616-17.
38. Id. at 625.
39. Id. at 625-26.
40. 412 U.S. 306 (1973).
41. Id at 313. After these three cases, some commentators were concerned that the restrictions

placed on the immunity constituted a serious threat to the independent power of the Congress and
consequently to the separation of powers. See Reinstein & Silvergate, supra note 29, at 1163;
Comment, supra note 29, at 1021-22.

42. 421 U.S. 491 (1975).
43. Id at 509-10.
44. Id at 501-11.
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was facially legislative because a Senate resolution authorized it.45

Although the investigation as a whole was facially legislative, the
court still had to determine whether investigator Brick's examination
and seizure of documents admittedly irrelevant to the subcommittee's

purpose fell outside the scope of legislative activity protected by the
clause.46

The court held that the speech or debate clause precluded judicial
examination of the relevance of particular documents.47 The court

labelled the immunity "functional" and found that the clause's

jurisdictional requirements are met if a rational legislative purpose is

present for investigating a particular person or organization.48 Because
courts should avoid entangling themselves in legislative judgments, the
court would not inquire into the justification for every piece of
information gathered.49

By embracing Brick's seizure of irrelevant documents within the

facially legislative standard, the court in McSurely II extended speech
or debate clause immunity to specific acts outside the legislative
sphere. Congressional investigations must relate to a subject "upon
which legislation could be had";50 Congress does not have a general
power to investigate private affairs.51 Its subcommittees and the

agents of its subcommittees should have no greater power.52
Although McSurely II recognizes and purports to accept the

Supreme Court's limitations on the clause, the result is not consonant
with those limitations. In support of its finding that immunity
attached to Brick's conduct the court cited Doe v. McMillan53 as

controlling authority. In Doe the Supreme Court found that
immunity barred suit against Senators who used the names of
individual students in a Senate report on District of Columbia
schools.54 Senators had decided that their release of the names would

45. 521 F.2d at 1040 & n.66. The court found that whether the true purpose behind a

congressional investigation is to harass or punish particular citizens is irrelevant once the
investigation is found to be within the legislative sphere. Id. at 1038 & n.56.
46. The court left to the district court the questions whether the defendants had distributed

the documents to individuals or agencies outside Congress and whether the speech or debate clause
would immunize such conduct. Id. at 1033 n.29, 104243, 1048.
47. 521 F.2d at 104041.
48. Id.
49. Id. at 104142.
50. Eastland v. United States Servicemen's Fund, 421 U.S. 491, 506 (1975), quoting McGrain

v. Daugherty, 273 U.S. 135, 177 (1927).
51. McGrain v. Daugherty, 273 U.S. 135, 173 (1927).
52. See 521 F.2d at 1050-51 & n.8 (Leventhal, J., concurring and dissenting).
53. 412 U.S. 306 (1973).
54. Id. at 312.
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aid the legislative process.55 Brick had reached just the opposite
conclusion. After examining the materials seized by the Kentucky
officials and concluding that some were not relevant to the
investigation, Brick nevertheless copied all documents, relevant and
irrelevant.56 A love letter from Drew Pearson, prominent newsman

and critic of Senator McClellan,57 to Mrs. McSurely was the principal
item in issue, but he took other irrelevant material as well.58 Brick
admitted at trial that the documents were not relevant to the
congressional investigation.59
Given this acknowledgment that the items were outside the

legislative purpose of the investigation, no questioning of congres
sional judgment was required to hold the congressional agents
responsible for their use of the documents. Indeed, the court

erroneously stated the issue as whether Brick had a duty to separate
the relevant documents from the irrelevant.60 Whether or not the
court would impose such a duty was not germane; Brick's separation
of the documents already had performed that duty. Yet, the court
concluded that to withhold speech or debate clause immunity would
constitute unwarranted judicial intermeddling in the legislative
function.61

Judge Leventhal, dissenting in part, concluded that immunization
of such actions was unjustified, although he agreed that courts must
tread gingerly to avoid second-guessing the Legislature.62 He pointed
out that this was not a case in which Brick thought that the material
was arguably relevant.63 Once Brick knew that the materials were

irrelevant, the matter was not one upon which "legislation could be
had," and further use of the materials was outside the protected
sphere.64

Judge Leventhal's standard might encourage investigators not to
review materials seized, but simply to confiscate all documents. To
prevent such conduct, a court could impose a duty upon members of

55. Id. at 308-09. The particular names were thought necessary to present a realistic view of

problems in the District of Columbia schools. See McSurely v. McClellan (McSurely II), 521 F.2d

1024, 1052 (D.C. Cir. 1975) (Leventhal, J., concurring and dissenting).
56. 521 F.2d at 1040-41.
57. Harris, Annals ofLaw: The Liberty ofEvery Man�II, THE NEW YORKER, Nov. 10, 1975,

at 128.
58. Id. at 76, 105, 118.
59. 521 F.2d at 1049 n.5 (Leventhal, J., concurring and dissenting).
60. 521 F.2d at 1041.
61. Id. at 1041-42.
62. Id. at 1050 (Leventhal, J., concurring and dissenting). Judge Leventhal stated that "I

cannot see how such patently irrelevant material of a private nature can be deemed 'an integral
part of the deliberative and communicative processes ... of Congress." Id.

63. Id. at 1049.
64. See id.
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Congress and investigators to determine at the time of seizure

whether the documents are arguable relevant. The court in McSurely
II thought that such a duty could not be required under the speech
or debate clause because it would place the courts in a position of

reviewing "legislative" determinations.65 Yet if the test was whether a

court could say that a document on its face was not even arguably
relevant, no meddling with a "legislative" judgment would be

required.66

Congressional Immunity for Fourth Amendment Violations

Although the court read the speech or debate clause very broadly,
it did recognize an exception to congressional immunity. The court

stated, with little analysis, that if the subcommittee or its agents had
violated the McSurelys' fourth amendment rights, the conduct was

outside the legislative sphere.67 The court relied on Watkins v. United
States,68 in which the Supreme Court held the Bill of Rights
applicable to a congressional investigation,69 and on Dombrowski v.

Eastland,70 in which the Court indicated that congressional immunity
will not apply to a congressional agent's active participation in an

unlawful search and seizure.71 The Court indicated in Gravel v.

United States12 that if the seizure of property or the invasion of
privacy of a citizen is not essential to legislating, immunity would not
attach.73
The Supreme Court's recent decision in Eastland v. United States

Servicemen 's Fund14 may suggest a departure from this protection of
constitutional rights. The Court found that immunity extended to the
issuance of a subpoena duces tecum on plaintiff's bank despite
possible violations of plaintiff's first amendment rights.75 Chief
Justice Burger wrote for the majority that once the Court found that
the issuance of the subpoenas was within the legislative sphere, it
would inquire no further.76 Suit was barred irrespective of the

65: 521 F.2d at 1041-42.
66. Id. at 1052 (Leventhal, J., concurring and dissenting).
67. 521 F.2d at 1037, 1040, 1043.
68. 354 U.S. 178 (1954).
69. Id. at 188 (Congress has no power to expose for sake of exposure if result is to invade

private rights).
70. 387 U.S. 82 (1967).
71. Id. at 84-85.
72. 408 U.S. 606 (1972).
73. Id. at 620-21.
74. 421 U.S. 491 (1975).
75. Id. at 509.
76. Id. at 509 & n.16.
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possible first amendment violation.77 Thus, whether fourth amend
ment infringement is unprotected by speech or debate immunity, as

assumed in McSurely II, may be in doubt under a broad
interpretation of Servicemen 's Fund. 78

The court in McSurely II was faced with interpreting the Supreme
Court's earlier decisions in light of Servicemen's Fund. The court
found that the acts of Brick and Senator McClellan were within the
legislative sphere.79 Under the procedure followed in Servicemen's
Fund, the court had no need to go further; the immunity is
absolute.80 The court in McSurely II, however, declared that
congressional immunity only obtains if investigators use "lawful

investigative means" to gather their information.81 The court did not

explain fully what it meant by "lawful investigative means," but
stated that fourth amendment violations were outside those bounds.82
The court did not interpret Servicemen's Fund to immunize all
investigative activities undertaken with a legislative purpose, but rather
implied that those activities that are unlawful on their face and do not
require a searching factual inquiry are beyond the protective fold of

speech or debate immunity.
The court's analysis in McSurely II creates the peculiar situation of

affording the fourth amendment a priority over the first.

Traditionally, the first amendment has enjoyed special treatment

because the rights it protects are considered essential to our system
of government.83 Fourth amendment priority in this situation might
be reconciled as necessary to further the related purpose of the

speech or debate clause, which is to allow Congress to act freely
without judicial interference. The usual balancing of an individual's
first amendment rights against the state's interest would require
thorough and time consuming review by the court of the

77. Id at 509 n.16. The Court found that the framers intended the clause to be absolute,
necessitating a sacrifice of individual constitutional rights if necessary to avoid interference with
the legislature. Id. See generally 46 MISS. L.J. 1112 (1975).

78. See 421 U.S. at 510. If Servicemen's Fund immunized all fourth amendment violations,
congressional agents would be free to ransack homes. The Supreme Court could not have intended
such a broad reading. The Court neither expressly overruled any of the earlier cases nor used

language indicating a change in philosophy.
79. 521 F.2d at 1040.
80. See 421 U.S. at 503.
81. 521 F.2d at 1037.
82. Id
83. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., with Holmes, J., concurring);

see Gibson v. Florida Investigation Comm., 372 U.S. 539, 544-46 (1963) (state must show

compelling state interest for intrusion on first amendment rights); NAACP v. Button, 371 U.S.

415, 433, 444 (1963) (first amendment freedoms are delicate, vulnerable, and supremely precious;
state must show substantial interests for statute affecting free exchange of ideas); Cantwell v.
Connecticut, 310 U.S. 296, 311 (1940) (state must show clear and present danger for prior
restraint on religious activity).
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subcommittee's purpose and its reason for infringing upon first amend

ment rights. In contrast, the analysis in a fourth amendment context

involves only an examination of the allegedly unlawful investigative
conduct to determine whether it might reasonably be thought to be

within the legislative province. No intrusion into the subject matter
of the subcommittee's inquiry or into the subcommittee's motives
would be necessary. Indeed, the only intrusion at all would be

comparable to that traditionally accepted as necessary in the first
instance to delineate the parameters of congressional immunity.84

Calandra, the Fourth Amendment, and Congressional Immunity

Because the court in McSurely II held that immunity is lost if the
investigator violates the fourth amendment or uses other unlawful
means to obtain information, it had to determine whether Brick's
examination of illegally seized documents violated the fourth
amendment. United States v. McSurely had held that Brick's
review of the documents violated the fourth amendment independ
ently of the initial search and seizure.85 The court in McSurely II
distinguished the earlier holding on the basis of United States v.

Calandra,86 which the Supreme Court had decided in the interim
between United States v. McSurely and McSurely II.81 The court did
remand to determine whether the defendants actively collaborated in
the original raid on the McSurelys' home, indicating that such
conduct would be actionable under its analysis of Calandra.88 The
Supreme Court in Calandra, premising its analysis on a view of the

exclusionary rule as a judicially imposed remedy rather than a consti

tutionally mandated one,89 held that the exclusionary rule does not

84. See Gravel v. United States, 408 U.S. 606, 622-27 (1972) (examination of nature of

conduct at issue to determine whether within legislative sphere); Watkins v. United States, 354
U.S. 178, 209-14 (1957) (court examined scope of legislative inquiry in appeal from contempt
conviction).

85. United States v. McSurely, 473 F.2d 1178, 1191-92 (D.C. Cir. 1972).
86. 414 U.S. 338 (1974).
87. 521 F.2d at 1043-44. Judge Wilkey, writing for the majority in McSurely II, also noted that

it was uncertain whether the court in United States v. McSurely based its decision on the theory
that, because the original search was illegal, Brick's subsequent use of the fruits of that search was

also illegal. Id. at 1043. Judge Wilkey concluded that if the court in United States v. McSurely had
used that theory, its finding that Brick had violated the fourth amendment was not essential to the

holding. Id. at 1043 & n.80. In his dissent, Judge Leventhal disputed the majority's interpretation
of the United States v. McSurely finding. Id. at 1053-55 (Leventhal, J., concurring and dissenting).
He argued that Brick's violation of the fourth amendment was essential to the United States v.

McSurely opinion and that the dictum in the prior decision was the court's discussion of the
applicability of the exclusionary rule to congressional investigation. Id. at 1054 & n.25.

88. See id. at 1048.
89. 414 U.S. at 348.
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prevent a grand jury subpoena based on illegally seized material.90
The primary purpose of the rule is to deter unlawful police conduct. By
weighing the minimal amount of deterrence to be gained from
applying the exclusionary rule to the grand jury against the need of
that body to act without procedural restraints,91 the Court found
that the exclusionary rule should not be imposed.92 In so doing, it
ignored two of the original objectives of the rule: to preserve judicial
integrity and to provide a remedy for fourth amendment violations.93
Notably for purposes of examining McSurely IPs application of the
case, the Court also found that the fourth amendment violation was

complete upon the initial unlawful seizure of the defendant's
documents. The grand jury was found to have committed no new

fourth amendment violation by its subsequent use of the illegally
seized materials.94
To justify its application of Calandra to a congressional

subcommittee, the court in McSurely II noted the similarities
between the grand jury and the subcommittee.95 Neither forum
determines guilt and both require broad discretion in order to

accomplish their goals successfully,96 which evidentiary and pro-

90. Id. at 354.
91. Id. at 349-52. The Court concluded that application of the exclusionary rule to a grand jury

would not add significantly to the deterrent effect already established through exclusion of

illegally seized evidence at the subsequent criminal trial. Id. at 351. In addition, use of the rule
before a grand jury would necessitate adjudication of issues reserved from the criminal trial and
would delay and disrupt grand jury proceedings. Id. at 349.

92. Id. at 351-52.
93. Id. at 357 (Brennan, J., with Douglas & Marshall, JJ., dissenting); accord, Elkins v. United

States, 364 U.S. 206, 222 (1960); cf. Weeks v. United States, 232 U.S. 383, 391-92 (1914) (courts
must support fourth amendment limitations on federal officials). See generally Schrock & Welsh,
Up From Calandra: The Exclusionary Rule as a Constitutional Requirement, 59 MINN. L. REV.

251, 257-60 (1974) (judicial decisions to use illegally seized evidence extend judicial responsibility
to officers' misconduct); Comment, Application of the Fourth Amendment and the Exclusionary
Rule to the Grand Jury, 24 EMORY L.J. 471, 483-89 (1975) (Calandra criticized). Moreover, the
dissent in Calandra contended that the majority ignored the prior holding in Silverthorne Lumber
Co. v. United States that illegally obtained materials "shall not be used at all." 414 U.S. at 361-63

(Brennan, J., with Douglas & Marshall, JJ., dissenting), quoting 251 U.S. 385, 392 (1920)
(emphasis added). But see 414 U.S. at 352-53 n.8 (Silverthorne distinguished from Calandra in

part on ground that indictment in Silverthorne had been returned prior to seizure and subsequent
use of evidence). The dissenters saw Calandra as indicative of a gradual abandonment of the
exclusionary rule. Id. at 365 (Brennan, J., with Douglas & Marshall, JJ., dissenting). Chief Justice
Burger has expressed his disapproval of the rule. Bivens v. Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388, 420 (1971) (Burger, C.J., dissenting); Burger, Who Will Watch
the Watchman?, 14 AM. U.L. REV. 1 (1964).

94. 414 U.S. at 354. The Court reasoned that grand jury questions based on illegally obtained
evidence do not involve an "independent governmental invasion" of one's person, house, papers,
or effects, but only an abridgment of privacy common to all grand jury investigative questioning.
Id.

95. See 521 F.2d at 1045.
96. The grand jury's functions include determining whether probable cause exists to believe a

crime has been committed by an accused, protecting citizens against unreasonable criminal

prosecutions, and indicting individuals. United States v. Calandra, 414 U.S. 338, 343 (1974). The
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cedural restrictions would frustrate.97 Aided by this comparison, the
court applied the balancing test formulated in Calandra and found

that the extremely remote influence the exclusionary rule would have

on official conduct does not justify the "informational and litigatory
costs" from its application to a congressional subcommittee.98
In reaching this conclusion the court failed to address adequately

the differences between the two governmental bodies. The secrecy

that exists in a grand jury proceeding is not present in the legislative
setting. The premise underlying a congressional investigation, the

ultimate exposure of the material to the legislature and the public,
portends a more serious invasion of a victim's privacy rights.99 In

addition, the deterrent effect on unlawful actions by congressional
investigators may be more necessary than in Calandra because absent
the exclusionary rule, a congressional investigator could do as much
with illegally seized evidence as with lawful evidence.100 In Calandra
the Court found it important that the illegally seized evidence could
not be used in a subsequent criminal prosecution, although the grand
jury could use it for its own purposes.101

main purpose of a congressional investigation is to gather data for policy determinations by the

legislature. McSurely v. McClellan (McSurely II), 521 F.2d 1024, 1045 (D.C. Cir. 1975).
97. 521 F.2d at 1045 & n.91.
98. Id. at 1046.
99. Id. at 1053 (Leventhal, J., concurring and dissenting); cf. Watkins v. United States, 354

U.S. 178, 200 n.33 (1957) ("informing function" of Congress important part of legislative
function).

100. See 521 F.2d at 1053 (Leventhal, J., concurring and dissenting). Judge Leventhal pointed
out that if a subcommittee is allowed to use the illegally and independently obtained evidence,
subcommittee agents will be encouraged to pursue such material. He compared this possibility to
the problem, recognized under the "silver platter" doctrine, of federal agents passing on illegally
seized information to state officials who were not hampered by the exclusionary rule. Id. The
Supreme Court eliminated this abuse by holding that neither state nor federal officials may benefit
from illegally obtained evidence, regardless of who committed the violation. See Elkins v. United
States, 364 U.S. 206, 223 (1960) (evidence suppressed in federal court because state officials
violated fourth amendment); Rea v. United States, 350 U.S. 214, 217 (1956) (federal narcotics
agent enjoined from testifying in state prosecution regarding evidence obtained through illegal
search).

The goal of legislative committees is to secure information; they do not focus primarily on the
individual. The only remedy available to a victim of an unconstitutional congressional search or

seizure is a private suit against the officials who committed the unlawful acts. See 42 U.S.C.
�1983 (1970). Section 1983 actions are notoriously difficult to pursue. Potential plaintiffs often
face substantial jury prejudice; officials may have a good faith defense based, as in McSurely v.

Ratliff, on a seemingly valid statute; and damages are difficult to prove with specificity. See
generally Foote, Tort Remedies for Police Violations of Individual Rights, 39 MINN. L. REV. 493
(1955); Goldstein, Administrative Problems in Controlling the Exercise ofPolice Authority, 58 J.
CRIM. L.C. & P.S. 160, 168 (1967).

101. 414 U.S. at 351; see Mapp v. Ohio, 367 U.S. 643, 655 (1961) (illegally seized evidence
may not be used in state court); Weeks v. United States, 232 U.S. 383, 398 (1914) (illegally seized
evidence may not be used in federal court); Note, The United States Courts of Appeals:
1974-1975 Term Criminal Law and Procedure, 64 GEO. L.J. 167, 186 & n.25 (1975).
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The court also relied on its weak analogy between a grand jury
and a congressional subcommittee to conclude that the subcommit
tee's use of illegally seized material worked no new fourth
amendment injury.102 Not only is the analogy between the forums

imprecise, but the actions in McSurely II were not analogous to the

grand jury's actions in Calandra. At the time Brick viewed the

documents, Ratliff was under a court order to hold them in

safekeeping for the McSurelys, pending appeal.103 The majority
asserted that this order did not imply that it barred other

investigative agencies entitled to use illegally seized materials from
such utilization.104 Yet, as Judge Leventhal noted, the materials were

in safekeeping for the McSurelys; Brick did not have a subpoena, and
neither the McSurelys nor the court gave Brick or Ratliff permission
to use or disclose the papers.105 Unlike Calandra, the McSurelys'
privacy had been restored, and only a new violation could destroy
it.106
Moreover, the alleged second violation in Calandra was the grand

jury's questioning of Calandra.107 The Court held that although the

questions might have invaded Calandra's privacy, they did not invade
the privacy of his person, house, papers, or effects.108 There was no

independent violation of the fourth amendment because the fourth
amendment does not apply to asking questions. Yet, in McSurely II
Brick inspected and copied the McSurelys' papers, which is conduct
within the ambit of the fourth amendment.

102. 521 F.2d at 1047. In Calandra the Supreme Court supported its withholding of the

judicially imposed exclusionary rule from grand jury proceedings with a summary finding that the
grand jury's subsequent use of the material did not itself constitute a new fourth amendment
violation. 414 U.S. at 354. The exact relationship of the two issues is not clear from the Calandra

opinion. See id.; note 94 supra and accompanying text.
103. 521 F.2d at 1053-54 & n.23 (Leventhal, J., concurring and dissenting).
104. 521 F.2d at 1046-47. The court found the three-judge court order that Ratliff hold the

seized documents in safekeeping to be only a function of its conclusion that the documents had
been illegally seized. Id at 1046; see id. at 1053-55 (Leventhal, J., concurring and dissenting). The
order did not imply that the subcommittee, which under Calandra could use illegally seized

documents, was barred from such use. 521 F.2d at 1047. Moreover, under Calandra, Brick's

knowledge that the documents had been illegally seized did not make his examination unlawful.

Id at 1046.
105. See id at 1053-55 (Leventhal, J., concurring and dissenting). Judge Leventhal viewed

Ratliff as a trustee holding the documents for the benefit of the McSurelys. Id. at 1055. Therefore,
Ratliff did not have the authority to consent to Brick's examination, and absent proper

authorization from the three-judge court or the McSurelys, Brick violated the McSurelys' fourth
amendment privacy rights. Id

106. See Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring) (fourth
amendment protects one's actual and reasonable expectation of privacy); cf. Note, Katz and the

Fourth Amendment: A Reasonable Expectation of Privacy or, A Man's Home is His Fort, 23

Clev. St. L. REV. 63, 66 (1974).
107. 414 U.S. at 353 n.9.
108. Id at 353-54.
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Conclusion

Although the District of Columbia Circuit in McSurely II did
exelude fourth amendment violations from the protection granted
by the speech or debate clause immunity, its wooden application of

Calandra masked a fourth amendment violation, and it unjustifiably
broadened the scope of the clause by holding that Brick's seizure of
materials he knew to be irrelevant to the subcommittee's investigation
was immune from suit. The court should have addressed the extent

to which individual rights are to be sacrificed to ensure the goals of
the speech or debate clause and should have reexamined the purpose
of the clause. In an era of questionable political ethics, we can hardly
afford to allow members of Congress and their staffs immunity from
suit when they deliberately violate an individual's rights for personal,
nonlegislative reasons.

Michael K. Zweig



 



BOOK REVIEWS

DISASTER BY DECREE by Lino Graglia. London: Cornell

University Press, 1976. Pp. 351. $11.50.

No one can charge Lino Graglia with timidity in stating his views.

Six years ago, when racially preferential admissions first became a hot

topic for law schools, Professor Graglia took on Derrick Bell in the

pages of an effete eastern law review, arguing the case against
minority admissions programs.1 In their struggle Bell drew first blood

by asserting that Graglia 's presentation, "[w]hile assumedly written

for the legal profession, . . . eschews legal analysis for vague,

unsupported suggestions that such programs may constitute 'reverse
discrimination.' "2

Disaster by Decree3 seems to have been written to answer Bell's
criticism. Beginning with Brown v. Board of Education,4 Professor

Graglia traces national efforts at school desegregation, constantly
pricking the Court's egalitarian balloon with his needle of logic. How
can the 1954 Brown decision, he asks, which forbade consideration
of race in school assignments, justify current relief decrees that

require courts and school boards to consider race?5 This attack
indeed may catch affirmative action proponents at their Achilles'

heel, for preferential admissions programs, if not actually spawned by
admiration of the courts' desegregation efforts, draw constitutional

strength from the courts' own repeated assumption of the power to

make race a factor in school admissions.6
Although perhaps inspired by his debates with Bell, Profes

sor Graglia aims this book at a much wider audience than that
concerned with law school admissions. He lashes out at every judicial

1. See Graglia, Special Admission of the "Culturally Deprived" to Law School, 119 U. PA. L.
REV. 351 (1970); Bell, In Defense of Minority Admissions Programs: A Response to Professor
Graglia, 119 U. PA. L. REV. 364 (1970).

2. Bell, supra note 1, at 364.
3. L. Graglia, Disaster by Decree (1976).
4. 347 U.S. 483 (1954).
5. See, e.g., Wright v. Council of City of Emporia, 407 U.S. 451, 457, 470 (1972) (parcelling of

single school district into two districts resulting in imbalanced race ratio impeded process of

dismantling discriminatory system and was enjoined); Swann v. Charlotte-Mecklenburg Bd. of
Educ, 402 U.S. 1, 25 (1971) (limited use of ratios of black/white pupil composition within
equitable remedial discretion of district court); Green v. County School Bd., 391 U.S. 430, 439
(1968) (effectiveness of desegregation plan to be evaluated by degree of racial integration
achieved).

6. See Comment, Race Quotas, 8 HARV. ClV. RlGHTS-ClV. LIB. L. REV. 128, 141-46
(1973).

181



182 The Georgetown law Journal [Vol. 65:181

action touching upon public school desegregation, consistently
declaring the courts' incompetence and bad faith in formulating
desegregation decrees. By exposing the supposed venality of the
courts' shift away from Brown's colorblind standard to later cases

approving color consciousness, Professor Graglia lays the groundwork
for his concluding roar that busing is unconstitutional and that
neighborhood schools are constitutionally required.7

Disaster by Decree

Historical in format, Disaster by Decree focuses primarily on the

important Supreme Court cases that shaped school desegregation
efforts during the decades following Brown. 8 Each case is treated in a

standardized manner: a detailed statement of the factual circum
stances of the litigation is followed by a scholastic, sometimes tedious
discussion of the Court's opinion, in which Professor Graglia
challenges the Court's reasoning and results. Strong historical
continuity, as well as forays to attack administrative agencies and
lower courts,9 relieve any tendency toward boredom created by the
standardized case analyses.
Although Graglia has fed many of the pages with the fodder that

grows law review articles into books, his emphasis on detail is often
the most interesting and valuable aspect of the book. The factual
discussions of recent cases, in which the Supreme Court refused to

review the lower courts' findings of discrimination and ruled only as

to the remedy, are especially informative and go far toward bolstering
the author's assertion that district courts have pushed desegregation
too far.10 On the other hand, his detailed dissection of court opinions
often degenerates into unfortunate wordiness.
More unfortunate is Professor Graglia's unnecessarily combative

presentation of his case. Puffery and caustic asides make books lively,

7. L. GRAGLIA, supra note 3, at 203-83; cf. id. at 76-77 (alternative "freedom of choice"

plans called impermissibly discriminatory).
8. See Brown v. Board of Educ. (Brown II), 349 U.S. 294 (1955); Green v. County School Bd.,

391 U.S. 430 (1968); Alexander v. Holmes County Bd. of Educ, 396 U.S. 19 (1969) (per curiam);
Swann v. Charlotte-Mecklenburg Bd. of Educ, 402 U.S. 1 (1971); Wright v. Council of City of

Emporia, 407 U.S. 451 (1972); Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Milliken v.

Bradley, 418 U.S. 717 (1974). See generally G. GUNTHER, CASES AND Materials on

CONSTITUTIONAL Law 719-44 (9th ed. 1975).
9. E.g., L. GRAGLIA, supra note 3, at 58-66 (blasting the Fifth Circuit; praising district court

Judge William Cox); id. at 55 (criticizing Office of Education guidelines).
10. See id. at 104-32 (Swann); id. at 203-34 (Milliken); cf. id. at 160-76, 178-84 (Supreme

Court's reexamination of district court's finding of violation, but in context of remedy).
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but one quickly notices that a certain contrariness begins to infect

the author's judgment. This impairment stands out especially in the

opening chapters, where Graglia argues that Brown was an easy and

popular decision, yet there was massive resistance to it; that the

Court erred in arrogating to itself the power to decide the issue, yet
Brown II11 was decided wrongly because the Court refused to

arrogate to itself the power to foreclose local school board

discretion;12 and that the Office of Education meddled too much in

local affairs, yet the Office of Education deferred too much to local
boards by permitting freedom of choice.13
At times Graglia's desire to find the Court and the federal agencies

wrong, not just on many points, but on every point, leads to serious

historical distortions. Federal desegregation efforts take on a

conspiratorial air when Graglia accuses the Civil Rights Commission
and the Office of Education of permitting freedom of choice so that
southern school boards would fall into the trap of allowing the

agency subsequently to question the degree of desegregation.14 I have
never noticed such crafty thinking in either agency.
This overzealous condemnation of the Court and the federal

agencies is particularly unfortunate because the reader, having
dismissed some arguments as contrived or contrary, also may reject
some of the book's genuine accomplishments. The subtle shift of the
Court and the agencies in defining desegregation is well documented,
the author showing that the term initially contemplated only
remedying officially imposed segregation, but was expanded later to
include correction of all segregation, even that occasioned by private
decisionmaking.15 Graglia also roasts a favorite liberal chestnut in his

11. Brown v. Board of Educ. (Brown II), 349 U.S. 294 (1955).
12. One wonders whether the author seriously believes some of the arguments he uses in

criticizing the Court. For example, in urging that the Court should have foreclosed local discretion
and required district zoning as the only permissible remedy, the author appears to violate the
cardinal conservative principle that courts should not replace local discretion but should merely
confine the exercise of that discretion to constitutional limits. See L. GRAGLIA, supra note 3, at
35-37, 77-79; cf. Reynolds v. Sims, 377 U.S. 533 (1964) (relief in reapportionment cases initially
for legislature to enact); Perkins v. Elg, 307 U.S. 325, 349-50 (1939) (immigration and
naturalization case; so long as government officer's exercise of discretion within constitutional
bounds, court will not review it). Compare Evans v. Newton, 382 U.S. 296, 302 (1966) (despite
express terms of devise of land to city, park could not be operated on racially discriminatory basis)
with Evans v. Abney, 396 U.S. 435, 439, 445 (1970) (state court's discretion to provide equitable
remedy of reversion of property to heirs and elimination of park not constitutionally limited; loss
shared equally by both races).

13. L. GRAGLIA, supra note 3, at 13-45.
14. Id. at 52-58.
15. Id.
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discussion of the Civil Rights Act of 1964. 16 The Act provides that,
while officially imposed segregation is prohibited, correction of mere
racial imbalance is not required.17 Liberals always argue that this
provision applies only to de facto violations and that court remedies
after a finding of de jure segregation may go further and cure mere

racial imbalance.18 Graglia's excerpts from the legislative history of
the Act convinced me that the statute's drafters intended to limit
both violations and remedies.19

The New Consensus

American constitutional law is in fact little different from the
common law, for its life has not been the logic that Professor Graglia
espouses, but rather experience, the felt necessities of the time, and
prevalent moral and political theories.20 At any time of change in the
constitutional order, the old movement is likely to lurch on for
awhile as its opponents form the new consensus and, more

importantly, try to discover the errors of the preceding movement

that led it into disfavor.

BUILDING THE NEW CONSENSUS

Representing an ascending movement's challenge to the desegrega
tion efforts of the previous 20-odd years, Graglia must carry the
burden of building the new consensus and pointing out past errors. In
this he is only marginally successful. Pressing hard the thesis that

16. 42 U.S.C. �� 1971, 1975a-d, 2000 (1970).
17. Id. �401(b), 42 U.S.C. �2000c(b) (1970); cf. id. �407(a), 42 U.S.C. �2000c-6(a) (no

federal officer or court may order busing to remedy racial imbalance).
18. The Fifth Circuit has employed this approach. See United States v. Jefferson County Bd. of

Educ, 372 F.2d 836, 886 (5th Cir. 1966), aff'd en banc, 380 F.2d 385 (5th Cir), cert, denied, 389
U.S. 840 (1967).

19. See L. GRAGLIA, supra note 3, at 49-52. The misreading of the statute by liberals and
courts was not stimulated simply by their desire to achieve their social goals. Undoubtedly, they
also sought to avoid the historically intractable constitutional issue whether Congress may limit

the federal courts' jurisdiction with regard to constitutional violations and remedies. See Hart, The
Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in Dialectic, 6 HARV.
L. REV. 1362 (1953); Rotunda, Congressional Power to Restrict the Jurisdiction of the Lower

Federal Courts and the Problem of School Busing, 64 GEO. L.J. 839 (1976). See generally P.

BATOR, P. MISHKIN, D. SHAPIRO, H. WECHSLER, HART AND WECHSLER'S THE

Federal Courts and the Federal System 309-75 (2d ed. 1973). The desire to avoid

resolution of this issue apparently affects conservatives and moderates as well as liberals. See

Drummond v. Acree, 409 U.S. 1228, 1229 (Powell, Circuit Justice, 1972) (congressionally
mandated stay pending appeal of district court orders requiring transportation of students to

achieve racial balance does not require stay of district court order under any other desegregation
plan).

20. Cf. O. Holmes, The Common Law l (1881).
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curative efforts which focus on race, especially preference-granting
programs, are just as race-conscious and discriminatory as segregation
itself, Graglia lends his support to others who already have begun to

build this new consensus.21
For the most part, however, Graglia fails to resolve the practical

and philosophical anomalies that result from his argument that the
Constitution is colorblind. In judging whether a party has

discriminated on the basis of race, judges, juries, and society must

focus their attention on the racial issue; inherent in color blindness is

some degree of color consciousness. If they detect a constitutional

violation, the question of relief further turns their attention to race.

And should it not be that way? Should Congress and the courts blind

themselves to the fact that the problems of black people are among

society's greatest and that the fourteenth amendment obviously was

passed to remedy the suffering of blacks?22
The practical anomalies are no less great. Few of us, I would guess,

are willing to return to the days when courts entered mere

prohibitory decrees,23 which were so unenforceable that in reality
discrimination continued. Fewer still would accept the proposition
that the equal protection clause prohibits congressional attempts at

compensatory problem solving. Even the Burger Court has used the
rational basis test in approving the use of sex as a factor in providing
tax relief to women retirees because women historically have suffered
discrimination.24 Should not the Court also, therefore, approve the
use of race as a factor in providing relief to blacks who have suffered
even graver discrimination? In the remedial context, to forbid

focusing on race effectively prevents Congress, courts, and state

21. See, e.g., De Funis v. Odegaard, 416 U.S. 312, 336 (1974) (Douglas, J., dissenting) ("no
constitutional right for any race to be preferred"); Kirkland v. New York State Dep't of

Correctional Servs., 520 F.2d 420, 428-29 (2d Cir. 1975) (imposition of racial quota on state civil
service eligibility list constitutionally improper); Rios v. Enterprise Ass'n Steamfitters Local 638,
501 F.2d 622 634-39 (2d Cir. 1974) (Hays, J., dissenting) (racism inherent in labor employment
quotas inconsistent with legislative history of Civil Rights Act of 1964); Kaplan, Equal Justice in
an Unequal World: Equality for the Negro�The Problem ofSpecial Treatment, 61 NW. U.L. REV.

363, 367-88 (1966) (racial employment quotas ineffective as remedies; cause racist attitudes to

persist). But see Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. CHI. L. REV.
723 (1974) (some racial preference quotas constitutional).

22. See Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 67-72 (1873) (fourteenth amendment
designed to alleviate the legal disabilities and curtailment of rights of blacks after emancipation).

23. See, e.g., Turner v. Fouche, 396 U.S. 346, 359, 364 (1970) (grand jury list recompiled by
commissioners under court order still discriminatory); Louisiana v. United States, 380 U.S. 145,
154 (1965) (decree prohibiting future voting discrimination inadequately remedies history of prior
discrimination).

24. Kahn v. Shevin, 416 U.S. 351, 355 (1974); cf. Schlesinger v. Ballard, 419 U.S. 498, 508
(1975) (compensatory promotion program for women naval officers to remedy historical
discrimination in advancement opportunities upheld).
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legislatures from dealing with one of the greatest problems in
America today�discrimination against blacks.

Were Professor Graglia to dig deeper, I suspect he would find
popular dissatisfaction with race-conscious relief efforts to be
founded not so much upon a rejection of all efforts to aid blacks, as

upon a suspicion that many such efforts are arbitrary in their
goals or work to remedy a nonexistent problem.25 This suggests that
the new consensus should not be based upon color blindness, but
upon restricting color consciousness to those situations in which it
will cure black problems that have been proved to exist.26

PROBLEMS OF THE EXISTING ORDER

Just as Professor Graglia has erred in identifying the new consensus

that is a predicate to a new constitutional order, he also has
misidentified the problems of the existing order that led to the
dissatisfaction. Disaster By Decree focuses upon two mistakes of the
past, the change from desegregation decrees to integration decrees
and the move from decrees affecting only the South to those also
reaching the North.

As it often is with persons who undertake a detailed study of one

phenomenon, Professor Graglia has a tendency to think that many
decisions and decisionmaking techniques are peculiar to the one

phenomenon studied. He limits his field of vision to the historical
sequence of topics within that one area of study, without considering
the wider changes in law or society. When Professor Graglia correctly
focuses on Green v. County School Board2,7 as the turning point in
court desegregation decrees, because it judged desegregation efforts

25. The most persuasive part of Disaster by Decree, for example, suggests that many

metropolitan desegregation decrees encounter implementation problems because of serious doubt
that the school district was guilty of discrimination to begin with. See L. GRAGLIA, supra note 3,
at 161-76 (Denver); id. at 204-15 (Detroit). Similarly, affirmative action programs sometimes may
be directed at unsubstantiated claims of inequality or be imposed in an arbitrary manner that

attempts to make no correlation between the underlying discrimination and the remedy imposed.
See Flanagan v. President & Directors of Georgetown College, Civ. No. 75-1500, at 4 n.7, 7

(D.D.C. July 28, 1976) (under affirmative action program to increase minority enrollment,
nonminority student with estimated greater financial need received one-fifth of scholarship
amount awarded several minority students).

26. The Court, for example, might use the compelling state interest test, which requires
showing of a substantial state interest and a narrowly drawn remedy. Assuming that curing past
discrimination is a substantial state interest, the Court might nevertheless require that the remedy
be drawn narrowly as to duration and be proportional to the discrimination. See Comment, supra
note 6, at 131-41; cf. Kahn v. Shevin, 416 U.S. 351, 357-58 (1974) (Brennan, J., dissenting) (state
tax exemption granted solely on basis of gender status, like classifications based upon race,

alienage, and national origin, must be subjected to close scrutiny).
27. 391 U.S. 430 (1968).
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by numerical results rather than by intentions,28 he sees the opinion
as a sinister new technique designed specifically to promote school

integration. Nothing could be further from the truth: the concern in

Green over results�the actual numbers of black students in

desegregated schools�reflects the use of a decisionmaking technique
suggested in the 1880's,29 developed in jury discrimination litigation
since the 1930's,30 and widely used in a variety of factual
circumstances over the last 20 years.31
This decisonmaking technique is the statistical prima facie case. It

calls for the court to compare the actual percentage of participation
of blacks with the statistically determined percentage that one would

expect absent discrimination, usually a random sample. Any
significant discrepancy between actual and neutrally projected
participation raises the rebuttable presumption that racial discrimina
tion led to the discrepancy.32 From this beginning it was a short and

logical step for the Court in the 1960's to begin to use statistics not

simply to judge whether there initially had been a constitutional

violation, but to judge whether any discrimination was continuing
under court-mandated relief.33

Because the statistical prima facie case is the core of judicial
concern with numerical results, it is not surprising that in the last

28. Id. at 439.
29. See Yick Wo v. Hopkins, 118 U.S. 356, 373 (1886) (use of statistics to show discriminatory

impact of administration of city ordinance).
30. See, e.g., Norris v. Alabama, 294 U.S. 587, 591 (1935) (that no black in memory had

served on any jury prima facie evidence of denial of equal protection); Pierre v. Louisiana, 306
U.S. 354, 360 (1939) (total exclusion of blacks from jury service not due to their failure to possess

statutory qualifications); Smith v. Texas, 311 U.S. 128, 129 (1940) (statistics on grand jury
membership showed discrimination in selection); Patton v. Mississippi, 332 U.S. 463, 468 (1947)
(uncontradicted showing that no black had served on jury in 30 years despite presence of qualified
blacks on registration list); Whitus v. Georgia, 385 U.S. 545, 548 (1967) (45 percent of county
population black, yet within memory no black had served on jury; prima facie case established).

31. See, e.g., Washington v. Davis, 96 S. Ct. 2040, 2045, 2050 & n.12 (1976) (public
employment); Hawkins v. Town of Shaw, 437 F.2d 1286, 1288 (5th Cir. 1971), aff'd en banc, 461
F.2d 1171 (5th Cir. 1972) (municipal services); Kennedy Park Homes Ass'n, Inc. v. City of
Lackawanna, 436 F.2d 108, 114 (2d Cir. 1970), cert, denied, 401 U.S. 1010 (1971) (public
housing). See generally Comment, supra note 6, at 134.

32. See Fessler & Haar, Beyond the Wrong Side of the Tracks: Municipal Services in the
Interstices ofProcedure, 6 HARV. ClV. RlGHTS-ClV. LIB. L. REV. 441, 450 (1971) (to confront
a prima facie case of discrimination documented by plaintiff's statistical evidence, defendant must
either refute that statistical showing or establish an alternative explanation of disparity);
Comment, supra note 6, at 131-35.

33. See Louisiana v. United States, 380 U.S. 145, 147-54 (1965) (historical review of
discrimination in voter registration); Turner v. Fouche, 396 U.S. 346, 349-51 (1970) (jury case).
In Turner the plaintiffs prevailed on the merits by showing a statistical disparity between blacks
eligible for jury service and blacks actually called. Id. at 352. The district court ordered essentially
prohibitory relief, but when the reconstituted jury rolls showed a continuing underrepresentation
of blacks, the Supreme Court held that this statistical discrepancy indicated that discrimination
was continuing under the district court's decree and that the district court thereafter should have
instituted more effective relief. Id. at 359.
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half-decade conservatives of more incisive vision than Professor
Graglia have worked steadily to erode this decisionmaking technique.
First criticized and rejected by Justice Rehnquist in his opinion for
the Court in Jefferson v. Hackney, 34 the device suffered great, though
presently indeterminate, injury when the Court last term decided
Washington v. Davis.35 In short, while Professor Graglia turns his
Roto-Rooter on quotas, others with a fine scalpel have begun to
excise the fat from the underlying technique that fostered quotas.36
Not only does Professor Graglia err as to the decisionmaking tech

niques that led to much popular dissatisfaction with school desegrega
tion decrees, he also errs in his identification of the sociopolitical roots
of that dissatisfaction. He follows the conventional wisdom that
integration became unpopular when courts began to enforce school
desegregation principles outside the South.37 Few can argue with the
conventional view in the sense that as, of course, desegregation
decrees affected greater numbers of people, dissatisfaction grew. An

equally strong case, however, can be made for the thesis that the
shift in desegregation, not from south to north and west, but from
rural areas to cities, caused the present dissatisfaction with

desegregation decrees. Proponents of this thesis would argue that
reliance on numerical results, the Court's chosen enforcement

technique, works well in rural areas where a few schools serve an area

with little or no segregation in housing. In such areas one would
expect almost total school integration absent purposeful official

segregation, and thus courts properly may focus on numerical results
as an acceptable technique for judging compliance with the equal
protection clause.
Urban areas, whether southern, northern, or western, present a

different situation, for larger cities usually have a great number of

34. 406 U.S. 535, 548 (1972) (disparaging plaintiffs' "naked statistical argument" asserting
discrimination in disparate allocation of welfare funds).

35. 96 S. Ct. 2040, 2051 (1976) (disproportionate impact of police recruitment procedures did
not warrant finding of discrimination). Although confusing and sometimes unilluminating in its
discussion of the statistical prima facie case, the Court's opinion apparently retains the test, but

simply finds that the inference of discrimination, in this case, had been adequately rebutted. See
id. Even this reading suggests, however, that the technique's utility will be seriously diminished if
lower courts routinely determine that the plaintiff's case has been rebutted. Cf. Hawkins v. Town
of Shaw, 303 F. Supp. 1162, 1167-69 (N.D. Miss. 1969), rev'd, 437 F.2d 1286 (5th Cir. 1971),
aff'd en banc, 461 F.2d 1171 (5th Cir. 1972) (lower court dismissal reversed because plaintiffs
presented prima facie statistical case of racial discrimination).

36. See Washington v. Davis, 96 S. Ct. 2040, 2047-51 (1976) (disproportionate impact is not
irrelevant, but neither is it incontrovertible proof of discrimination). The only serious fat inheres in

judicial and administrative use of the statistical prima facie case and quotas without regard for the
practical drawbacks of the technique and the constitutional limits of quotas themselves. See

Comment, supra note 6, at 136-41.
37. L. GRAGLIA , supra note 3, at 160-61, 178-97.
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schools and substantial housing segregation.38 In the urban setting,
therefore, one would not expect a great deal of integration even

absent discriminatory official action; consequently, focusing on

overall numerical balancing of races in each school as a remedy for

school segregation carries with it an air of unreality. That unreality,
however, is not a western or northern phenomenon, but an urban

one, and the Court's recent ruling in Pasadena City Board of
Education v. Spangler, 39 prohibiting year-by-year adjustment of racial
composition of schools because of demographic changes resulting
from normal migration patterns,40 undoubtedly will be repeated in

other urban cases throughout the nation.41

Conclusion

Disaster by Decree to a great extent is a book which time is

passing by. Professor Graglia detected the Court's shift from decrees

remedying officially imposed segregation to those remedying all

segregation. To the extent that the recent Spangler decision refocuses

judicial attention upon the extent of official misconduct,42 Graglia's
criticism of the Warren Court has drawn the Burger Court's
endorsement.
Yet Graglia may have won the battle over school desegregation,

but lost the larger war over affirmative action, quotas, and other
race-conscious relief. He never saw the importance of statistics in

proving constitutional violations or prescribing relief. Unscathed by
his book, and not yet destroyed by the Burger Court, statistics
remain a critical concern for courts, and their use in such areas as

employment and college admissions, in which the demographic
changes that undo school desegregation decrees will have little

impact, provides the backbone of legitimacy for racial quotas.
Charles F. Abernathy*

38. See Foster, Desegregating Urban Schools: A Review of Techniques, 43 HARV. EDUC.
REV. 5, 14-31 (1973). See generally Calkins & Gordon, The Right to Choose an Integrated
Education: Voluntary Regional Integrated Schools�A Partial Remedy for De Facto Segregation, 9
Harv. Civ. Rights-Civ. Lib. L. Rev. 171, 172 (1974).

39. 96 S. Ct. 2697 (1976).
40. Id. at 2704. The decision by Justice Rehnquist represents a victory for principles stated in

his earlier dissent in Keyes v. School District No. 1. See 413 U.S. 189, 258 (1973) (Rehnquist, J.,
dissenting) (to require affirmative racial mixing beyond neutrally drawn boundary lines is different
from requiring that a genuinely dual system be disestablished).

41. See Swann v. Charlotte-Mecklenburg Bd. of Educ, 402 U.S. 1, 31-32 (1971) (dictum)
(once racial discrimination through official action is eliminated, neither school authorities nor

district courts are constitutionally required to make year-by-year adjustments of racial

composition of schools).
42. 96 S. Ct. at 2704-05.

?Assistant Professor of Law, Georgetown University Law Center; A.B. 1969, Harvard
University; J.D. 1973, Harvard University; co-founder 1971, attorney 1973-75, The Southern
Poverty Law Center.



 



Justice by Consent: Plea Bargains in the American

COURTHOUSE by Arthur Rosett & Donald R. Cressey. Philadelphia:
J.B. Lippincott Co. 1976. Pp. 227.

Justice by Consent1 purports to illustrate the workings of the plea
bargaining system in the United States in a manner comprehensible to

nonexperts.2 It is a book about doing justice, in which the authors,
Professors Rosett and Cressey, characterize the legal system as

depending upon the interaction of discretion and justice, an interaction
that, in their view, all too often breaks down. The authors indict the

existing system as being arbitrary and capricious because it coerces

defendants into pleading guilty. They illustrate this indictment by
following a hypothetical case from arrest through guilty plea. Unfortu
nately, because there is simply no such thing as a typical case, the
authors' portrait, accurate only in part, ultimately misleads the reader.
The book begins by contrasting the idealized portrait of the

courthouse, painted by the mass media, with justice as it works in the
real world. This picture is indeed dim: empty and silent courtrooms

filled, not with judges presiding over trials, but with prosecutors and
defense attorneys bureaucratically processing cases with a chilling
detachment. Tactics, rather than justice, dominate. The system favors
the hardened, repeat offender and reserves its harshness for the weakest
and least powerful.3
Into this portrait, Rosett and Cressey introduce the fictitious

criminal defendant, Peter Randolph.4 The authors suggest that Peter

Randolph's case is typical in terms of both process and outcome. One
of the problems with this technique is that it pools disparate procedures
into a composite average. For example, the authors note that "[i]n
many jurisdictions well over one half of all felony arrests are likely to

be screened out very early in the process and either dismissed outright
or filed as less serious misdemeanor charges."5 Although this is indeed
the case in many jurisdictions, many others screen out far fewer felony
cases, both in terms of those dismissed and those prosecuted as

misdemeanors.6 The same problem comes up when Rosett and Cressey

1. A. Rosett & D. Cressey, Justice by Consent: Plea Bargains in the

American Courthouse (1976).
2. Id. at v.
3. Id. at 1-5.
4. Id. at 8.
5. Id. at 14.
6. See J. Eisenstein & H. Jacob, Felony Justice: An Organizational

ANALYSIS OF CRIMINAL COURTS (forthcoming book; on file at Institute of Criminal Law and
Procedure, Georgetown University Law Center, Washington, D.C.) (survey of criminal justice
systems in Baltimore, Chicago, and Detroit); L. Katz, L. LlTWlN, & R. BAMBERGER, JUSTICE

191
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discuss judicial participation in plea negotiation. Although in many
jurisdictions judges do little more than ratify agreements between
prosecutors and defense attorneys, in others they actively participate in
the negotiation process, occasionally dominating both the tone and the
outcome of the proceeding.7 The authors' representation of a single
case as "typical" brings to mind the man who, with his head in the

refrigerator and his feet in the stove, said that on the average he felt

pretty good.
The authors correctly suggest that in order for the guilty plea to be

made in a knowing fashion it must follow counsel by a competent
attorney who understands the case and has discussed it thoroughly with
his client.8 Given the complexities of the legal system, they reluctantly
conclude that many guilty pleas result from uncounselled decisions by
defendants.9 The authors add that "[m]any guilty pleas submitted in
American courts are not free acts of the accused; they are gained by
psychological coercion through the threat of severe punishment."10
This, the reader is told, is a result of a system designed to induce the

guilty plea.
Rosett and Cressey find that the quality of counsel available to most

indigent defendants is so low that they seriously doubt whether many
pleas are made knowingly.11 Implicit in this statement is the belief that

court-appointed attorneys and public defenders are generally less
effective than privately retained counsel. Empirical evidence refutes
such a categorical statement. One recent study has shown:

Clients of private attorneys are much more likely to make
bail, more likely to plead guilty, less likely to demand a jury
trial, and more likely to receive a felony sentence upon
conviction than clients of public defenders and court

appointed attorneys. Court appointed attorneys are more

likely to seek a jury trial, and more likely to have their
defendants acquitted. The public defender, although less

IS THE CRIME 104-15 (1972) (study of role of prosecutor in charging process in New York and
Los Angeles).

7. A. Alschuler, The Trial Judge's Role in Plea Bargaining, Part I, at 29-32 (unpublished
manuscript on file at Institute of Criminal Law and Procedure, Georgetown University Law

Center, Washington, D.C); see Ferguson, The Role of the Judge in Plea Bargaining, 15 CRIM.L.Q.
26, 31, 4041 (1972); Gallagher, Judicial Participation in Plea Bargaining: A Search for New
Standards, 9 HARV. Civ. RlGHTS-ClV. LIB. L. REV. 29, 31-33 (1974). See generally J.
ElSENSTEIN & H. JACOB, supra note 6, at 83-219; Note, Judicial Participation in Guilty
Pleas-A Search for Standards, 33 U. PITT. L. REV. 151 (1971) (discussion of constitutionality of
plea bargaining where trial judge active participant); 5 GA. L. REV. 809 (1971).

8. A. Rosett & D. Cressey, supra note 1, at 27.
9. Id.
10. Id. at 29.
11. Id. at 27.
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likely to win either a dismissal or an acquittal for his client, is
most likely to avoid a felony sentence upon conviction.12

Another study of 1,254 cases in Philadelphia showed that defendants

represented by the public defender received lower sentences than those

represented by privately retained counsel in four out of six offense

categories.13
Moreover, some attorneys the authors would label incompetent are

very familiar with the workings of the courthouse and are particularly
knowledgeable as to the likely outcome for given cases. Although they
might not always be knowledgeable as to the technicalities of the cases

on which they work or the elements of specific crimes, they know the

"fair market value" of particular offenses.14 Although when sentencing
is left entirely to judges, "even top notch prosecutors and public
defenders are unable to predict the penalties that will be imposed in a

given case,"15 in most, if not all, jurisdictions a recognizable pattern of

judicial sentencing forms the basis for the fair market value of the
various offenses.16

The problems of incompetent counsel and coerced guilty pleas exist
side by side in the American courtroom. Defendants probably believe
that if convicted of the offense with which they have been charged they
will receive a higher sentence than if they plead guilty. Information as

to sentence is essential if the defendant is to make a knowing plea. The
question is to what extent the implied promise of a lighter sentence
coerces the guilty plea. In most misdemeanor cases the threat of

punishment is not severe, yet defendants commonly plead guilty. Thus,
considerations other than the threat of severe punishment�including
convenience, acceptance of guilt, and expense�must contribute to the
decision. The prevailing theme of the book is that because the
sentencing laws provide for severe penalties, criminal justice prac
titioners seek to do justice by avoiding the harshness of the law through
inducing guilty pleas. The authors apparently assume that if the threat

12. P. Greenwood, S. Wildhorn, E. Poggio, M. Strumwasser, & P. DeLeon,
Prosecution of Adult Felony Defendants in Los Angeles County: a Policy
PERSPECTIVE viii (1973) [hereinafter cited as P. GREENWOOD]; see id. at 52-55.

13. A. Constant, Determination of Sentence in Criminal Cases: The Guilty Plea and Related
Factors 29-30 (1971) (unpublished manuscript on file at Institute of Criminal Law & Procedure,
Georgetown University Law Center, Washington, D.C). It should be noted, however, that
Constant from his data, cannot attribute the difference solely to type of counsel. Id. at 29.

14. The term "fair market value," often called the "going rate," refers to the likely sentence
imposed in a given type of case.

15. A. Rosett & D. Cressey, supra note 1, at 27.
16. See PRESIDENT'S COMM'N ON LAW ENFORCEMENT AND ADMINISTRATION OF

JUSTICE, TASK FORCE REPORT: The COURTS 11 (1967) (local attorneys likely familiar with
judge's sentencing pattern); Alschuler, The Prosecutor's Role in Plea Bargaining, 36 U. CHI. L.
REV. 50, 102-03 (1968) (knowledge of judge's sentencing pattern can facilitate plea bargaining).
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of severe punishment were reduced, guilty pleas would be less the result
of coercion and less frequent. Such a proposition, to my knowledge,
has never been verified empirically.

One also can question the authors' implicit assumption that
defendants who plead guilty always receive lighter sentences than those
who go to trial for the same offense. One study found that, at least in
cases involving the receipt of stolen goods, the severity of sentence was

not related to whether the defendant pleaded guilty; in fact, the average
sentence following a guilty plea exceeded that following trial.17
Although there is also evidence to support the authors' hypothesis that
those who demand jury trial are punished more harshly,18 any
categorical statement regarding the direction and degree of sentencing
disparity is bound to be misleading. Moreover, no conclusive evidence
shows that either judges or juries routinely hand out severe sentences.

Rosett and Cressey also discuss the value of discretion as a means of

furthering justice and judicial economy. They correctly point out that
in many cases the only genuine issue is what the punishment will be,
and that this issue legitimately can be settled out of court.19 They
maintain, however, that not all defendants have equal access to such

discretionary proceedings.20 This, of course, is not news. Extralegal
factors, such as personal relationships between prosecutors and defense

attorneys, knowledge of the system, and racist attitudes, have a major
impact on sentencing.21 These inequities, however, apply no less to

cases that go to trial.
The authors' final attack on sentencing is that "[w]hen the

punishments meted out to criminals reflect no sense of the seriousness
of their offenses, their past records or even the appropriateness of

punishing them, it is time for a change."22 They illustrate this attack by
asserting that a man may be sentenced to 10 years for stealing the
carcass of a jackass or forging a federal income tax refund check for

$2.98. 23 Yet, the severity of the crime and the record of the defendant

17. A. Constant, supra note 13, at 21. Constant notes, however, that the range of offenses

included within the overall category of receiving stolen goods may detract from the validity of

these statistics; there may be a substantial difference in the seriousness of the charges to which

defendants pleaded guilty rather than going to trial. Id. at 24-25.
18. See P. Greenwood, supra note 12, at 4144, 118.
19. A. Rosett & D. Cressey, supra note 1, at 35.
20. Id. at 43.
21. Denno & Cramer, The Effects of Victim Characteristics on Judicial Decision Making, in

CRIMINAL JUSTICE AND THE VICTIM (W.F. McDonald ed. 1976); cf. Mileski, Courtroom
Encounters: An Observation Study of a Lower Criminal Court, 5 LAW & SOC. REV. 473, 488-89
(1971) (disposition of defendant's case affected by relationships among defense attorney,
prosecutor, and judge).
22. A. ROSETT & D. CRESSEY, supra note 1, at 44.
23. Id. at 153.
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strongly relate to his punishment.24 The authors' mistake is in looking
only at the sentencing structure. A better guide to how severely the law

actually is administered is the punishments that in fact are meted out.

The authors do point out the absurdity of having severe maximum
sentences that are never imposed or perhaps are used only as hammers

to induce guilty pleas. Nevertheless, the guide under which prosecutors
and defense attorneys operate is what judges are likely to impose, not
what the law states they have the authority to impose.
In one chapter the authors briefly trace the development of

discretion in our legal system. With more than a touch of irony they
write:

But the social changes of the last century and the growth and
professionalization of the criminal justice system that

accompanied these changes created new needs for discretion.
The very universality of the legal rules demanded dis

cretionary opportunities for interpretations and exceptions.
The organizational needs of the professionals inevitably
asserted themselves in demands for discretionary power to
make the system work. Attempts to narrow this power by
stating laws more specifically only produced more rules for
the professionals to interpret. Over time, the professionals
developed their own group sense of justice, their own values,
a subculture distinct and coherent.25

Thus, the statutes, rules, and decisions intended to control discretion
have prompted the need for even greater discretion. Turning specifically
to the Supreme Court cases related to plea bargaining, Rosett and

Cressey conclude that "[a]s long as the defendant has a lawyer, the
prosecutor does not publicly beat him in the courtroom, and the judge
asks the right questions and receives the predictable answers, the
arranged guilty plea is now beyond challenge."26 For this, the Court is
scathingly criticized: "Sadly enough, the Court has not helped
Americans to decide whether this informal system of convicting and

sentencing is more or less just than the one which implemented the due
process concerns of our forefathers."27

Despite this criticism, the authors later implicitly admit that the
Court perhaps could have done no more. They conclude their
discussion of the judicial role by stating that, regardless of whether the
judge actively participates in the plea or merely ratifies that which the

24. See Division of Program Planning, Evaluation, and Research, New
York Dep't of Correctional Services, Characteristics of New
Commitments 1974 passim (1975); La. Att'y Gen. Ann. Rep. of Criminal Sta
tistics, tables H-K (1974).

25. A. Rosett & D. Cressey, supra note 1, at 54.
26. Id. at 62.
27. Id. at 64-66.
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prosecutors and defense attorneys have agreed upon, if the system is to

work, the judge is bound by the bargain.28 This can make the daily
routine of judges stupefying,29 but Rosett and Cressey do not have a

clear alternative. Moreover, the authors once again try to construct a

typical judge who handles his daily work in a typical fashion. As noted
earlier, although some judges prefer to take a hands off attitude toward
the negotiation process, others become actively involved, quizzing both
defense attorneys and prosecutors, and in some cases encouraging and
actively forcing pleas.30 Both types of judge inhabit American

courthouses; which form predominates is a question to be answered by
empirical research.
Turning from judges, the authors discuss the discretionary role of the

prosecutor and more generally the values and beliefs that characterize
the entire courthouse scene. Rosett and Cressey suggest that prose
cutors, rather than seeking whatever punishment is possible in a given
offense, attempt to seek a fair and appropriate degree of punishment
for a given set of cases.31 What is not said, however, is that prosecutors
approach this quest for justice from quite divergent perspectives. Some
seem to believe that "half a loaf is better than none" and so seek to
have a large number of defendants plead and be convicted, albeit with
moderate sentences; others will let minor infractions pass while

concentrating time and effort on convicting and punishing more serious
offenders. Each is a conception of justice; each is different.

The authors also turn their attention to the public defender and his
role in doing justice. They attempt to depict the life of a public
defender and the conflicts and the conditions under which he operates.
The public defender's office is regarded by legislatures as a necessary
evil and therefore almost invariably is funded inadequately.32 Office
policies are concerned more with efficiency and administrative neces

sity than with full representation of clients.33 The vignette is not

pleasant; the relationship between the public defender and district

attorney is cooperative rather than adversarial.
The major complaint the authors have with the normal functioning

of the public defender's office is the coercive element they perceive in
public defenders' urging indigent defendants to plead guilty: "[t]he
organization neither defends nor counsels; it processes."34 Thus, the

28. Id. at 82.
29. Id. at 83.
30. See note 7 supra and accompanying text.
31. A. Rosett & D. Cressey, supra note 1, at 92.
32. Id. at 118.
33. Id. at 118-35.
34. Id. at 139.
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public defender's office functions as a form of "structural coercion" for

inducing uninformed guilty pleas from indigent clients; the client's only
real option is the certainty of a guilty plea versus the uncertainty of
trial. "A client presented with such a choice is likely to plead guilty.
However, he does not necessarily do so because he thinks the plea is in

his best interest. He does not know what his best interest is."35 The

picture painted is less than complete. Although public defenders do

operate under handicaps, like high caseloads and insufficient clerical

help, they often have difficulty in talking their clients out of pleading
guilty. Moreover, not all public defender offices are as overloaded or as

homogeneous as the authors would have us believe.36
Having examined various participants in the criminal justice system,

the authors next analyze the interaction of acquiescence and severity in
the system. Stated briefly, they posit that the criminal justice system's
insistence on acquiescence by defendants and the statutory severity of
punishments encourage guilty pleas.37 Acquiescence morally justifies
what we do to and with defendants.38 Severity enables the system to

function.
The last chapter confronts the weighty problem of how the system

might be changed, particularly if it is to be made less coercive. The
writers are dubious of recommendations either to eliminate discretion
or to abolish plea bargaining.39 They also are less than enthusiastic
about an approach that would make the system more just through
technical refinements and judicialization of the process. They state

cogently that "it is time to recognize that problems of justice cannot be
solved merely by imposing an adversary system model on every facet of
the criminal justice system."40

The authors finally do present several recommendations for initiating
changes in the plea bargaining process. These recommendations focus
primarily on reducing the tendency of the bureaucracy to treat people
routinely, bringing the courthouse into a closer political relationship

35. Id. at 141.
36. Rosett and Cressey illustrate their points with the horizontal or zone method of lawyer

assignment: as the defendant moves through the court system, he is passed on to different
attorneys handling a particular phase, like bail, arraignment, preliminary hearing, and trial. Many
offices, however, operate on a case assignment basis�one lawyer for one case from start to finish.

37. A. Rosett & D. Cressey, supra note 1, at 146-59.
38. Id. at 149.
39. Id. at 162-67. The authors note in their introductory chapter that:
Abolishing the negotiated guilty plea in America would be disastrous. Plea negotiation is
a central technique for settling cases in American courthouses. Without it, policemen,
prosecutors, judges, defenders and probation officers would be unable to perform the
crucial duty�to do justice.

Id. at 7.
40. Id. at 169, citing Mather, Some Determinants of the Methods of Case Disposition:

Decision-Making by Public Defenders in Los Angeles, 8 LAW & Soc. REV. 187, 204 (1973).
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with its community and reducing the severity of punishment.41 Rosett's
and Cressey's solution for lowering the crime rate lies in giving everyone
a greater stake in conformity,42 an unoriginal notion that has been
explicated more fully elsewhere.43 This stake in conformity and a

corresponding lessening of the severity of punishment, according to this
theory, would enhance the defendant's acceptance of responsibility for
his crime and, therefore, presumably place him on the track toward
being a better citizen. Unfortunately, the authors' conviction does not
eliminate, or for that matter even reduce, the conjectural nature of
their supposition.

The issues addressed in Justice by Consent are important and are at
the heart of the concept of justice. Unfortunately, the authors'
assertions and depictions are incomplete. At worst they misleadingly
attempt to typify a highly heterogeneous system. Thus, the book does
little to further knowledge regarding plea bargaining in particular
or the criminal justice system in general. It is readable, but its content is
light.

James A. Cramer*

41. A. Rosett & D. Cressey, supra note 1, at 172.
42. Id. at 179.
43. See Toby, Social Disorganization and Stake in Conformity: Complementary Factors in the

Predatory Behavior of Young Hoodlums, 48 J. CRIM. L.C. & P.S. 12, 12-17 (1957).

*B.A. 1967, Florida State University; M.A. 1971, Sam Houston State University; Ph.D. 1973,
University of Tennessee; Senior Social Scientist, Institute of Criminal Law and Procedure,
Georgetown University Law Center.
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