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PREFACE

This is the Georgetown Law Journal's sixth annual survey of

federal appellate decisions on criminal law. The traditional scope of

this survey is broad�from arrest all the way through the criminal

justice process to collateral review. Each year, there have been more

pages covering more cases than the year before. (In 1971�the first
annual expanded Circuits NoteH;here were 225 pages. Last year,
there were 444 pages.)

The task obviously is a great one, and the service is valuable.

However, I fear the job will be easier in the years to come. This is
not because there will be fewer people processed through the criminal

justice system. We all know better than to hope for that. The reason

is that the doors of federal courts are now being closed to more and
more people seeking review of the constitutionality of their

imprisonment. This, in my opinion, is the most important�and most

disturbing�development in the criminal law of the 1975-76 legal year.
A year ago, the Journal opened its discussion of "Federal Habeas

Corpus" with this unexceptionable statement: "Federal and state

prisoners may petition the federal courts for postconviction
relief .... A state prisoner may challenge his sentence as violative of
the Constitution, laws or treaties of the United States in a federal
habeas corpus action brought under section 2254 of title 28 of the
United States Code."1
The statement is no longer true. There is now an exception for

state prisoners whose complaint is that their imprisonment was

obtained in violation of the fourth amendment. Stone v. Powell, 96
S. Ct. 3037 (1976). The fourth amendment has now become a

second-class citizen in our federal system: You may raise it once and
once only (and in state court). After that, its value withers�like a cut
flower�to the point that a federal court may not look on it in

1. Note, The United States Courts of Appeals: 1974-1975 Term Criminal Law and Procedure
64 Geo . L.J. 167, 488 (1975).

209
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habeas corpus proceedings. Or it becomes too costly, depending on

which of the Court's metaphors you like.
None of the other protections secured by the Bill of Rights has the

same paradoxical disability. Nor does the Habeas Corpus Act exempt
the fourth amendment.
There is no doubt that Stone v. Powell will reduce the much

discussed caseload of the federal courts. But the exclusion of federal
rights from a federal forum can hardly be supported�even

implicitly�by a scarcity of judicial resources. See, e.g., Bivens v. Six
Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S.
388, 411 (1971) (Harlan, J., concurring).
Unfortunately, Stone v. Powell is not the only decision last term

to curtail the availability of a federal forum to state prisoners in
habeas corpus proceedings. Francis v. Henderson2 and Estelle v.

Williams3 create new prerequisites to federal review of state
convictions.4 Yet over a decade ago, in Fay v. Noia,5 the Court
announced that such technical obstacles would not bar federal relief.
Neither Francis nor Estelle purports to limit or overrule Fay. It

appears, then, that Fay has been undermined or, worse, simply
ignored.
I salute the Editors of this Journal on a magnificent job of

reporting the development of criminal law in the federal appellate
courts, and I hope they continue to provide this service. And, most
deeply, I hope that their job does not become too easy.

William 0. Douglas
Associate Justice
United States Supreme Court, Retired

2. 96 S. Ct. 1708 (1976).
3. 96 S. Ct. 1691 (1976).
4. In order to raise a constitutional issue in a habeas proceeding, the petitioner must show

either that he was "compelled" by the state to forego his constitutional right, or that his failure

to object in the initial proceeding constituted an excusable procedural default . [ Ed. Note]
5. 372 U.S. 391 (1963).
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INTRODUCTION

The Journal is proud of our annual Circuits Note project. The

editors and staff believe that the Note provides a valuable service to a

wide variety of readers. Periodically, we receive letters from

subscribers who reside at places like Leavenworth and Soledad

expressing their appreciation for the assistance the Circuits Note has

rendered them. The Journal feels a special obligation to those
subscribers as we embark each year on our task of surveying and

analyzing federal appellate decisions dealing with criminal law. The
sometimes outrageous developments of this term underscore the need
for the Circuits Note. Changes in the law of criminal procedure occur

so rapidly that an annual review is required, not only to keep abreast
of the developments but to provide a critical analysis of them.

Each year the Circuits Note project has grown in size. In past years
this continual growth has resulted in an increasing tardiness in the

publication of the Note. This year, in an effort to publish on time, a

number of changes were instituted. We have eliminated separate
consideration of substantive criminal law issues, so that the Note now

concentrates almost entirely on criminal procedure. Although the
Note still covers all of the criminal decisions of the Supreme Court's
1975-76 term, it covers only those cases decided by the circuit courts
of appeals between June 1, 1975 and May 1, 1976. Next year's Note
will cover those cases decided between May 1, 1976, and May 1, 1977.

Certain editors deserve special thanks for their contribution to this
year's Circuits Note. They are: Kathleen A Blackburn, Jacqueline Helin

Eagle, William J. Franklin, and Keith L. Moore.

Franklin L. Noel*
Circuits Note Editor

?Throughout the Note various secondary sources are frequently cited. For convenience the
following hereinafter citations have been adopted :

V. Ball, R. Barnhart, K. Broun, G. Dix, E. Gellhorn, R. Meisenholder, E.
Roberts, J. Strong, Mccormick's Handbook of the Law of Evidence (2d ed. E.
Cleary 1972) [hereinafter cited as MCCORMICK].
J. Moore, Federal Practice (2d ed. 1965) [hereinafter cited as J. Moore ].
C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter cited
as C.Wright].
Note, The United States Courts of Appeals: 1974-1975 Term Criminal Law and Procedure, 64
GEO. L.J. 167 (1975) [hereinafter cited as Circuits Note: 1974-1975 Term].
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Arrest, Search, and Seizure

scope of the fourth amendment

The fourth amendment protects an individual's reasonable
expectation of privacy in his person or property1 against

1. See Katz v. United States, 389 U.S. 347, 352 (1967) (fourth amendment protects people,
not places). A person has no reasonable expectation of privacy in that which is knowingly exposed
to others. Id. at 351; see, e.g., United States v. Hilton, 534 F.2d 556, 563-64 (3d Cir. 1976), cert.
denied, 45 U.S.L.W. 3250 (U.S. Oct. 4, 1976) (no reasonable expectation of privacy in individual's
loan account even if improperly subpoenaed from bank); United States v. Anderson, 533 F.2d

1210, 1214 (D.C. Cir. 1976) (no reasonable expectation of privacy in corridors of roominghouse);
United States v. Lacey, 530 F.2d 821, 823 (8th Cir. 1976) (no reasonable expectation of privacy
in serial numbers of cash inventoried by officers upon arrest); United States v. Bastone, 526 F.2d

971, 978 (7th Cir. 1975), cert, denied, 96 S. Ct. 2172 (1976) (no reasonable expectation of

privacy in information confided in informant); United States v. Leonard, 524 F.2d 1076, 1087 (2d
Cir. 1975), cerf. denied, 96 S. Ct. 1737 (1976) (no reasonable expectation of privacy in exterior of

envelopes of defendant's mail); United States v. Jeffers, 524 F.2d 253, 256 (7th Cir. 1975) (no
reasonable expectation of privacy in purse from which defendant requested officer to retrieve pill);
United States v. Hickman, 523 F.2d 323, 328 (9th Cir. 1975), cerf. denied, 423 U.S. 1050 (1976)
(no reasonable expectation of privacy in boat registration number covered by tarpaulin); United
States ex rel. Mungo v. LaVallee, 522 F.2d 211, 217 (2d Cir. 1975), rev'd on other grounds, 96 S.
Ct. 3215 (1976) (reasonable expectation of privacy in area under seats of automobile); United
States v. Bunkers, 521 F.2d 1217, 1220 (9th Cir.), cert, denied, 423 U.S. 989 (1975) (no
reasonable expectation of privacy in postal employee's locker against search by postal inspectors
on reasonable suspicion of work-related criminal activity); United States v. Bronstein, 521 F.2d
459, 462 (2d Cir. 1975), cert, denied, 424 U.S. 918 (1976) (no reasonable expectation of privacy
that luggage transported by plane will not be checked by drug-sniffing dog); United States v.

Novello, 519 F.2d 1078, 1080-81 (5th Cir. 1975), cerf. denied, 423 U.S. 1060 (1976) (no
reasonable expectation of privacy in common storage area); United States v. Scarberry, No.
75-1001, at 2 (4th Cir. Nov. 19, 1975) (unpublished per curiam opinion) (no reasonable
expectation of privacy in backwoods still); Davis v. Warden, No. 75-1214, at 2 (4th Cir. Nov. 4,
1975) (unpublished per curiam opinion) (no reasonable expectation of privacy in house after
defendant invited officers in). But see United States v. Holmes, 521 F.2d 859, 864-66 (5th Cir.
1975), aff'd en banc as to result only, 537 F.2d 227 (5th Cir. 1976) (equally divided court)
(reasonable expectation of privacy that van in restaurant parking lot will not have beeper
attached).
Common law property concepts do not define constitutionally protected areas. Katz v. United

States, supra at 351 & nn.8-9. Compare United States v. Kelly, 529 F.2d 1365, 1370 (8th Cir.
1976) (reasonable expectation of privacy in obscene books being shipped c.o.d.) with United
States v. Entringer, 532 F.2d 634, 638 (8th Cir. 1976), cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct.
4, 1976) (no reasonable expectation of privacy in c.o.d. shipment of obscene films after delivery
refused). Physical trespass on private property, however, may constitute a violation of an
individual's reasonable expectation of privacy. United States v. Holmes, supra at 869-70 (trespass
on land and peeking through hole in defendant's shed violates reasonable expectation of privacy).
But cf. United States v. Pacheco-Ruiz, F.2d , , No. 74-3337, at 1-2 (9th Cir. Oct. 23,
1975) (per curiam) (immigration officer's statutory authority to enter land within 25 miles of
border to search for aliens specifically excludes dwellings; crawlspace under house protected by
fourth amendment so search with flashlight unreasonable).
If the actions of the Government do not constitute a search or seizure, the protections of the

fourth amendment are inapplicable. See, e.g., United States v. Rodriguez, 532 F.2d 834, 838 (2d
Cir. 1976) (immigration agent accompanying arrested alien into home to retrieve passport not
search); United States v. Entringer, supra at 637 (presence of FBI agent at private inventory not
search); United States v. Race, 529 F.2d 12, 14 n.2 (1st Cir. 1976) (government dog sniffing air
freight at airport warehouse not search); United States v. Bronstein, 521 F.2d 459, 461-63 (2d Cir
1975), cerf. denied, 424 U.S. 918 (1976) (government dog sniffing airplane luggage for marijuana
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unreasonable intrusions by the Government.2 In defining this
reasonable expectation, the Supreme Court this term in United States
v. Miller3 held that a bank depositor has no protectible fourth
amendment interest in microfilms and other records relating to his
bank accounts.4 The Court further refused to find any legitimate
expectation of privacy in the original documents, stating that checks
and deposit slips are negotiable instruments containing information

voluntarily conveyed to the banks and exposed to their employees,5
and noting that the depositor takes the risk, in revealing his affairs to

another, that the information will be conveyed by that party to the
Government.6
Whether a search or seizure is reasonable depends upon a subjective

balancing of the Government's interest in making the intrusion

against the individual's interest in privacy.7 Where the balance

not search); Davis v. Warden, No. 75-1214, at 2 (4th Cir. Nov. 4, 1975) (unpublished per curiam

opinion) (police officers' entrance at defendant's invitation not search). An otherwise lawful
seizure infringing upon first amendment rights against prior restraint demands greater adherence to
the warrant requirement. United States v. Kelly, supra at 1372-73 (warrantless seizure of books
unreasonable absent exigent circumstances; plain view insufficient); see United States v. Entringer,
supra at 637 (warrantless seizure of films reasonable under exigent circumstances).

2. See Mapp v. Ohio, 367 U.S. 643, 650 (1961) ("security of . . . privacy against arbitrary
intrusion [by Government] implicit in concept of ordered liberty").
The fourth amendment does not apply to searches by private individuals. Burdeau v. McDowell,

256 U.S. 465, 475 (1921) (private employer); see United States v. Hand, 516 F.2d 472, 473-74
(5th Cir. 1975) (en banc) (dictum), cerf. denied, 96 S. Ct. 1427 (1976) (if auditor
of federal credit union not government agent, fourth amendment would not apply). Searches by
common carriers are private searches. See, e.g., United States v. Goldstein, 532 F.2d 1305, 1311
(9th Cir. 1976) (monitoring by telephone company to discover fraud against company); United
States v. Entringer, 532 F.2d 634, 637 (8th Cir. 1976), cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct.
4, 1976) (inventory of damaged package by air freight carrier); United States v. Kelly, 529 F.2d

1365, 1370 (8th Cir. 1976) (inspection of damaged package by employee of parcel service);
United States v. Ford, 525 F.2d 1308, 1312 (10th Cir. 1975) (search of air freight by airline

employees); United States v. Meek, No. 74-1706, at 2 (4th Cir. Sept. 4, 1975) (unpublished per
curiam opinion) (search of luggage by airline employees). A search initiated by a private party may
evolve into a government search if officials become pervasively involved. See United States v.

Diggs, F.2d , , No. 75-1547, at 5-8 (3d Cir. Nov. 28, 1975), rev'd en banc,
F.2d , No. 75-1547 (3d Cir. Aug. 27, 1976) (search initiated by private party became

government action when FBI agents directed search and seizure procedure).
3. 96 S. Ct. 1619 (1976).
4. Id. at 1624-25. The Government subpoenaed the records from the bank and used them in

court to prove conspiracy to defraud the United States of tax revenues. Id. at 1622.
5. Id. at 1624-25. The Court also rejected a claim that the subpoenaed copies of the records

were "private papers'' of the defendant and instead found them to be business records of the

banks. Id. at 1623; see Boyd v. United States, 116 U.S. 616, 622 (1886) (compulsory production
of private papers to establish criminal charge prohibited).

6. 96 S. Ct. at 1624.
7. See, e.g., United States v. Martinez-Fuerte, 96 S. Ct. 3074, 3082 (1976) (national interest in

catching illegal aliens outweighs limited intrusion of stopping cars at fixed checkpoint); Cady v.

Dombrowski, 413 U.S. 433, 448(1973) (warrantless search of automobile susceptible to vandalism

and believed to contain weapon not unreasonable); Terry v. Ohio, 392 U.S. 1, 20-21 (1968)
(protection of officer and bystanders outweighs intrusion of frisk); Schmerber v. California, 384
U.S. 757, 771 (1966) (public interest in controlling drunken driving outweighs minor invasion of
blood test); United States v. Kallevig, 534 F.2d 411, 413-14 & n.4 (1st Cir. 1976) (national
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between the need to search and the individual's expectation of

privacy is struck in favor of permitting the search, the scope of the

search or seizure is limited by the need justifying the intrusion.8

Moreover, the greater the invasion of privacy, the greater the

justification that the Government must show.9 This term the District

of Columbia Circuit reversed a panel decision in United States v.

Crowder10 and upheld the surgical removal of a bullet from the

defendant's arm.11 The en banc decision misapplied the test to

determine the reasonableness of a search, focusing upon the

reasonableness of the procedures followed by the Government rather

than addressing the Government's need for the evidence.12 Even if

the Government's need for an arrest or search outweighs the
individual's privacy interest, the intrusion must also be justified by a

showing of probable cause.13
This term, in United States v. Watson, 14 the Supreme Court for the

first time approved the common law rule that an officer may arrest

an individual for a felony committed outside of the officer's presence

interest in discovering incoming contraband outweighs privacy of individual strip-searched); Sharpe
v. Jones, No. 75-1872, at 2 (4th Cir. Mar. 1, 1976) (unpublished per curiam opinion), cert, denied,
96 S. Ct. 2653 (1976) (plucking defendant's arm hair to compare with that under murder victim's
nails reasonable); United States v. Klein, 522 F.2d 296, 300-01 (1st Cir. 1975) (government
interest in strip search of arrestee for weapons or evidence outweighs privacy of arrestee).

8. Chimel v. California, 395 U.S. 752, 762-63 (1969) (need to protect police and evidence
limits scope of search incident to arrest to area within arrestee's immediate control); Terry v. Ohio,
392 U.S. 1, 19, 27 (1968) (need to protect police limits stop and frisk to pat down for weapons);
see United States v. Clark, 531 F.2d 928, 931-33 (8th Cir. 1976) (copying serial numbers of

possessions exceeds scope of warrant to search for controlled substances).
9. Compare Schmerber v. California, 384 U.S. 757, 771 (1966) (blood tests administered to

suspected drunken drivers reasonable) with Rochin v. California, 342 U.S. 165, 172-73 (1952)
(pumping stomach to retrieve swallowed morphine capsules unreasonable).

10. F.2d , No. 73-1635 (D.C. Cir. July 12, 1976) (en banc), rev'g 513 F.2d 395 (D.C.
Cir. 1975). See also Circuits Note: 1974-1975 Term 183.

11. F.2d at , No. 73-1635, at 10.
12. Id. at , No. 73-1635, at 10. Four factors considered decisive by the court were that the

evidence was relevant and unobtainable in any other manner, the operation was minor, the
defendant was afforded a hearing on the issue, and appellate review was afforded before the
operation. Id. at , No. 73-1635, at 10. The relevance of the evidence, of course, is not
determinative of the question of need. The bullet in question could prove only that the defendant
had been at the scene of the murder, a fact established by the testimony of an eyewitness. Id. at

, No. 73-1635, at 1 (Leventhal, J., dissenting).
13. See, e.g.. Chambers v. Maroney, 399 U.S. 42, 4748 (1970) (probable cause to search car

used in crime); Aguilar v. Texas, 378 U.S. 108, 115-16 (1964) (no probable cause to issue search
warrant); United States v. Race, 529 F.2d 12, 14 (1st Cir. 1976) (probable cause to search and
arrest); United States ex rel. Mungo v. LaVallee, 522 F.2d 211, 216 (2d Cir. 1975), rev'd on other
grounds, 96 S. Ct. 3215 (1976) (probable cause to arrest not shown).

A lesser showing of probable cause may be sufficient if the intrusion is relatively minor or the
expectation of privacy is greatly reduced. See South Dakota v. Opperman, 96 S. Ct. 3092,
3099-100 (1976) (routine inventory search of impounded automobile upheld); United States v.

Martinez-Fuerte, 96 S. Ct. 3074, 3084 (1976) (random stops for aliens at fixed checkpoints near
border upheld): Terry v. Ohio, 392 U.S. 1, 30-31 (1968) (stop and frisk upheld upon reasonable
suspicion of criminal activity).

14. 423 U.S. 411 (1976).
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without first obtaining a warrant.15 The rule for searches continues to
be that warrantless searches are presumed to be unreasonable,16 and
the Government bears the burden of showing that the search fell
within one of the narrowly defined exceptions to the warrant

requirement.17

SEARCH WARRANTS AND PROBABLE CAUSE

The fourth amendment prohibits unreasonable, not warrantless,
searches and seizures, but courts read the entire amendment in light
of the warrant clause and require prior authorization by a judicial
officer in all but a few carefully defined classes of searches.18 The

magistrate should consider the information contained in the
Government's supporting affidavits in a commonsense and realistic

fashion; probable cause to issue a search warrant is established if the
information is sufficient to persuade a reasonably prudent person that
the proposed search will uncover evidence of crime.19 Reviewing

15. Id. at 423-24; see id. at 426-27 & n.l (Powell, J., concurring).
16. Id. at 427-28 (Powell. J., concurring); Coolidge v. New Hampshire, 403 U.S. 443, 454-55

(1971): United States v. Anderson, 533 F.2d 1210, 1216 (D.C. Cir. 1976); United States v. Kelly,
529 F.2d 1365, 1371 (8th Cir. 1976); United States v. Diggs, F.2d , , No. 75-1547, at
8 (3d Cir. Nov. 28, 1975), rev'd on other grounds en banc, F.2d , No. 75-1547 (3d Cir.
Aug. 27, 1976); United States v. Hand, 516 F.2d 472, 478 (5th Cir. 1975) (en banc), cert, denied,
96 S. Ct. 1427 (1976).

17. E.g., Vale v. Louisiana, 399 U.S. 30, 34 (1970) (Government failed to show search within
incident to arrest or exigent circumstances exceptions); United States v. Kelly, 529 F.2d 1365,
1371 (8th Cir. 1976) (Government failed to show plain view exception); United States v. Ford,
525 F.2d 1308, 1311 (10th Cir. 1975) (dictum) (warrantless government search per se

unreasonable unless falls within one of carefully defined exceptions); United States v. Hayes, 518
F.2d 675, 678 (6th Cir. 1975) (Government failed to show search within incident to arrest or

exigent circumstances exceptions).
18. South Dakota v. Opperman, 96 S. Ct. 3092, 3102 (1976); see, e.g., Almeida-Sanchez v.

United States, 413 U.S. 266, 269 (1973) (warrantless, unconsented search without probable cause

invalid); Camara v. Municipal Court, 387 U.S. 523, 527-28 (1967) (warrantless, unconsented
search by housing inspector unlawful); Stoner v. California, 376 U.S. 483, 486 (1964)
(warrantless, unconsented search of hotel room invalid).

19. See, e.g., Cameron v. Fastoff, F.2d , , No. 75-2073, at 3377-78 (2d Cir. Apr.
22, 1976) (probable cause to search home for gambling paraphernalia because defendant followed

daily ritual of going with bodyguard to codefendant's premises, leaving with brown bag, and

returning home where numerous envelopes of the kind used by policy collectors were delivered by
other men); United States v. Smoke, F.2d , , No. 75-2115, at 3 (6th Cir. Apr. 7,
1976) (per curiam), petition for cert, filed, 44 U.S.L.W. 3720 (U.S. June 9, 1976) (No. 75-1787)
(probable cause to search for cocaine because informant's personal observation of contraband
corroborated by officers who saw premises being used for cocaine sales); United States v. Richard,
535 F.2d 246, 248-49 (3d Cir. 1976) (probable cause to search house and car for evidence of bank

robbery because witnesses identified defendant as being near bank at time of robbery and
identified his shirt as similar to that worn by robbery participant); United States v. Bowers, 534
F.2d 186, 190-92 (9th Cir. 1976) (per curiam) (probable cause to search house for unusual

weapon and ammunition used in murder because web of circumstances tied defendant to two

codefendants, all three to murder, and codefendants to place to be searched); United States v.

Samson, 533 F.2d 721, 723 (1st Cir. 1976) (probable cause to search apartment for illegal guns on
inference that defendant kept guns there while not attempting to sell them); United States v. Miller,
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courts defer to a magistrate's determination of probable cause if there
is a substantial basis for the finding.20 The Sixth Circuit in United
States v. Doss21 relaxed the standard, applying an arbitrariness test to

a magistrate's finding of probable cause for a warrant to search a

warehouse for stolen weapons.22 The supporting affidavit established
that on the morning after a burglary that had occurred 30 miles

away, officers saw defendants unloading "chattels" from their car.

When the officers approached, the defendants threw crowbars bearing
paint chips similar in color to the door of the burglarized store under

532 F.2d 1335, 1337-39 (10th Cir. 1976) (probable cause to issue warrant to search automobile
when automobile and occupants described in police radio dispatch advising of armed robbery);
United States v. Bowser, 532 F.2d 1318, 1321-22 (9th Cir. 1976) (probable cause to search
defendant's apartment for evidence of bank robbery; confessed coconspirator had seen items in

apartment); United States v. Goldstein, 532 F.2d 1305, 1313 (9th Cir. 1976) (probable cause to

search office for illegal telephonic device because telephone company recorded irregularities
caused by device); United States v. Wysong, 528 F.2d 345, 349 (9th Cir. 1976) (probable cause to
search defendant's suitcase because officer saw coconspirator enter defendant's motel room shortly
before he sold cocaine to agent); Haefeli v. Chernoff, 526 F.2d 1314, 1318-19 (1st Cir. 1975)
(probable cause to search defendant's apartment for checks and credit cards taken in robbery after
defendant arrested with some of victim's identification in her possession); United States v.

DiNovo, 523 F.2d 197, 200-01 (7th Cir.), cerf. denied, 423 U.S. 1016 (1975) (probable cause to
search defendant's new home for heroin because informant advised that defendant previously kept
drugs at old home); United States v. Gavic, 520 F.2d 1346, 1350 (8th Cir. 1975) (probable cause

to search house where informant observed brown pills described by occupant as THC); United
States v. Darensbourg, 520 F.2d 985, 988-89 (5th Cir. 1975) (probable cause to search for illegal
weapons seen and described by nonprofessional, named informant); United States v. Marks, 520
F.2d 913, 916-17 (6th Cir. 1975), cerf. granted, 96 S. Ct. 1408 (1976) (No. 75-708) (probable
cause to seize films based on special agents' affidavits graphically describing pornography); United
States v. Marchildon, 519 F.2d 337, 341 (8th Cir. 1975) (probable cause to search cabin for drugs
after informants purchased drugs there from defendant); United States v. McCoy, 518 F.2d 1293,
1294 (4th Cir. 1975) (per curiam) (probable cause to search for untaxed whiskey seen by
previously reliable informant); United States v. Canestri, 518 F.2d 269, 272-73 (2d Cir. 1975)
(probable cause to search house for stolen antique guns seen by informant and matching
description of guns in robbery report; second informant saw associate of defendant carry guns of
similar description).

In United States v. Karathanos the affidavit recited that a self-confessed illegal alien informed
police that persons living and working with him at a restaurant were also illegal aliens. The court
held the affidavit insufficient to establish probable cause because it failed to state how the
informer concluded the others were illegal aliens; the Second Circuit felt this conclusion probably
was based on a rumor or assumption from physical appearance, rather than on admission by the
aliens of their illegal status. 531 F.2d 26, 29-31 (2d Cir.), cerf. denied, 96 S. Ct. 3221 (1976).
Whether this was a commonsense and realistic appraisal of the affidavit is questionable. Id. at 37
(Van Graafeiland, J., dissenting); see United States v. Spearman, 532 F.2d 132, 133 (9th Cir.
1976) (per curiam) (probable cause to search defendant's automobile although informant
purchased drugs at apartment; reasonable to assume dealer carries drugs in car as well).

20. See United States v. Ventresca, 380 U.S. 102, 108-11 (1965) (grudging or negative attitude
by reviewing courts toward warrants might discourage police from submitting evidence to
magistrate before acting); United States v. Jenkins, 525 F.2d 819, 824 (6th Cir. 1975) (per
curiam) (deference to magistrate's finding that defendant probably kept weapons in house) But
cf. Aguilar v. Texas, 378 U.S. 108, 111, 115 (1964) (reviewing courts must insist that the
magistrate not serve merely as rubber stamp for police).

21. F.2d , No. 75-1462 (6th Cir. Apr. 5, 1976) (per curiam)
22. Id. at , No. 75-1462, at 7.
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the car.23 Over a dissent stressing the failure to describe the

"chattels," the remoteness of the burglary, and the commonplace
color of the paint chips,24 the court held that the judgment of a

magistrate "should not be overturned unless it is arbitrarily
exercised."25

Probable Cause Based on Informants. When probable cause

is predicated upon information supplied by an informant, the

two-pronged test of Aguilar v. Texas26 and Spinelli v. United States21
requires that the information establish the credibility of the
informant and the reliability of the information contained in the
tip.28 Ordinarily, an informant's credibility is established if he is a

nonprofessional with no motive to falsify;29 if the informant is a

professional, however, the affidavit should indicate that he has
provided police with reliable information in the past.30 Courts

23. Id. at , No. 75-1462, at 4-5, 7. The warehouse search did not turn up the guns, but the
officers noticed some haphazardly packed boxes containing wet clothing bearing price tags. Id. at

, No. 75-1462, at 7. The officers then applied for and obtained a second warrant. Id. at ,

No. 75-1462, at 7. The outcome of the defendant's challenge to the clothing seizure depended on

the validity of the first warrant, the execution of which resulted in discovery of the clothing. Id. at
, No. 75-1462, at 4 & n.l.

24. Id. at , No. 75-1462, at 10-11 (McCree, J., dissenting).
25. F.2d at , No. 75-1462, at 7.
26. 378 U.S. 108 (1964).
27. 393 U.S. 410 (1969).
28. Id. at 415-16; 378 U.S. at 114.
29. See, e.g., Andresen v. Maryland, 96 S. Ct. 2739, 2747 n.9 (1976) (identified victims

credible informants); United States v. Rollins, 522 F.2d 160, 164 (2d Cir. 1975), cert, denied, 424
U.S. 918 (1976) (identified bystander credible informant with no motive to falsify); United States
v. Darensbourg, 520 F.2d 985, 988-89 (5th Cir. 1975) (identified 15-year-old who had seen guns
credible informant); United States v. Burke, 517 F.2d 377, 380-81 (2d Cir. 1975) (identified
witness to crime assumed to be credible informant); Rutherford v. Cupp, 508 F.2d 122, 123 (9th
Cir. 1974) (per curiam), cert, denied, 421 U.S. 933 (1975) (neighbor who advised police defendant

growing marijuana credible informant with no motive to falsify); cf. United States v. Anderson,
533 F.2d 1210, 1213 (D.C. Cir. 1976) (warrantless arrest; victim of crime credible informant).
Affiants may rely upon information received from other investigating officers and other

investigating units. See, e.g., United States v. Bowers, 534 F.2d 186, 188 n.2 (9th Cir. 1976) (per
curiam) (FBI affidavit detailed reports received from other FBI units and local police
departments); United States v. Goldstein, 532 F.2d 1305, 1313 (9th Cir. 1976) (FBI affidavit
detailed results of telephone company investigation).

30. See United States v. Freeman, 532 F.2d 1098, 1100 (7th Cir. 1976) (per curiam)
(informant credible because previous information led to several convictions); United States v.

Tucker, 526 F.2d 279, 281 & n.3 (5th Cir.), cert, denied, 96 S. Ct. 1738 (1976) (informants
credible because information supplied on 10 previous occasions proved accurate); United States v.

DiNovo, 523 F.2d 197, 200 (7th Cir.), cert, denied, 423 U.S. 1016 (1975) (informant credible
because previous tips led to several arrests and convictions); United States v. Gavic, 520 F.2d

1346, 1350 & n.7 (8th Cir. 1975) (informant credible because three tips in 3 months successful);
United States v. Marchildon, 519 F.2d 337, 34041 (8th Cir. 1975) (informants credible because

numerous tips over many years proved accurate); United States v. McCoy, 518 F.2d 1293, 1294
(4th Cir. 1975) (per curiam) (informant credible because previous tips corroborated by affiant's

personal knowledge).
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presume that an informant is credible if his tip constitutes an

admission against penal interest.31 An affidavit sufficiently establishes
the reliability of the information contained in an informant's tip if it
indicates that the informant observed the evidence in the place where
it is sought32 or if it reflects independent corroboration of some of

the tip's details.33 In United States v. Harris34 the Supreme Court
blurred the distinction between averments tending to show the

credibility of the informant and those indicating the reliability of the
information contained in the tip.35 This term the circuit courts have

perpetuated this imprecise analysis.36 The lower courts accord great
latitude to magistrates in inferring the existence of facts that establish
the reliability of the informant's information.37 Multiple hearsay

31. See United States v. Bowser, 532 F.2d 1318, 1321 (9th Cir. 1976) (informant took part in
bank robbery); cf. United States v. Gavic, 520 F.2d 1346, 1350-51 (8th Cir. 1975) (informant
advised by person living in house that tablets on table were THC); United States v. Hobson, 519
F.2d 765, 775-76 (9th Cir.), cert, denied, 423 U.S. 931 (1975) (arrest warrant; informant, an
escaped convict, harbored by defendant). In Hobson the court simply invoked admission against
penal interest to establish the credibility of the informant without explaining how an allegation by
a captured convict that the defendant aided him amounted to a statement against penal interest.
Id. at 775-76.

32. See, e.g., United States v. Bowser, 532 F.2d 1318, 1321 (9th Cir. 1976) (informant
observed evidence of bank robbery in defendant's apartment); United States v. Darensbourg, 520
F.2d 985, 988-89 (5th Cir. 1975) (informant observed illegal guns in defendant's apartment);
United States v. McCoy, 518 F.2d 1293, 1294 (4th Cir. 1975) (per curiam) (informant was inside
apartment where illegal whiskey found; court apparently inferred personal observation); United
States v. Canestri, 518 F.2d 269, 272 (2d Cir. 1975) (informant observed antique handguns in
defendant's home); cf. United States v. Anderson, 533 F.2d 1210, 1211, 1213 (D.C. Cir. 1976)
(warrantless arrest; informant assaulted by defendant with sawed-off shotgun).

33. See, e.g., Andresen v..Maryland, 96 S. Ct. 2737, 2747 n.9 (1976) (fraud squad examined
documents pertaining to fraudulent land sale and interviewed other persons involved); United
States v. Pike, 523 F.2d 734, 737-38 (5th Cir. 1975), cerf. denied, 96 S. Ct. 2226 (1976)
(surveillance disclosed defendant's activities as runner for a lottery); United States v. DiNovo, 523
F.2d 197, 200, 204 (7th Cir.), cerf. denied, 423 U<S. 1016 (1975) (officer observed defendant
exchange foil packet for money); United States v. Marchildon, 519 F.2d 337, 341 (8th Cir. 1975)
(FBI agents observed defendant's weekly cocaine pick-up).

34. 403 U.S. 573 (1971).
35. See id. at 579-80 (affiant's own knowledge of defendant's background supports credibility

of informant).
36. See United States v. Smoke, F.2d , , No. 75-2115, at 3 (6th Cir. Apr. 7, 1976)

(per curiam), petition for cert, filed, 44 U.S.L.W. 3720 (U.S. June 9, 1976) (No. 75-1787)
(personal knowledge, independent police investigation gives "credence" to informant's report;
credibility of informant ignored); Mapp v. Warden, F.2d , , No. 75-2119, at 2670 (2d
Cir. Mar. 16, 1976) (independent police investigation supports credibility of informant); United
States v. Canestri, 518 F.2d 269, 272-73 (2d Cir. 1975) (same). The courts are attempting to
establish the believability of an informant by showing independent corroboration of some of the
details of the tip. Although this reflects an imprecise reading of Aguilar and Spinelli, the results are
probably correct because the corroboration of the information does increase the possibility that
both the informant and his information are worthy of belief. The weakness ofHarris is that this was
not made clear. See United States v. Canestri, supra at 271 n.2 (whether Harris modified
Aguilar-Spinelli test not presented).

37. See United States v. Jenkins, 525 F.2d 819, 823 (6th Cir. 1975) (per curiam) (affidavit
suggested, but did not state, that information derived from personal observation)- United States v

McCoy, 518 F.2d 1293, 1294 (4th Cir. 1975) (per curiam) (affidavit stated informant had been in
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statements establish probable cause if each link in the hearsay chain
can withstand scrutiny under the Aguilar-Spinelli test.38

Effect of Inaccuracies in Affidavits. Government agents
applying for search warrants must swear to the affidavits supporting
their requests.39 In Rugendorf v. United States40 the Supreme Court
assumed, without deciding, that a defendant can attempt to impeach
the information contained in a facially sufficient affidavit.41 All
circuits addressing the issue permit such impeachment,42 but they
disagree on the showing a defendant must make to obtain a hearing.
In formulating standards for obtaining a hearing and suppressing
evidence obtained in the search, courts focus on the materiality of
the alleged misstatement and the affiant's level of culpability in

making it.43 The right to a hearing in the Seventh Circuit is

predicated upon an allegation of either a material misrepresentation
or any intentional misrepresentation, whether material or not.44 Sixth
Circuit standards are more stringent: to obtain a hearing the
defendant must allege either a recklessly made material misstatement
or any misstatement made with intent to deceive the magistrate.45

house without stating whether he saw whiskey). But see United States v. Karathanos, 531 F.2d 26,
31 (2d Cir.), cert, denied, 96 S. Ct. 3221 (1976) (magistrates may not speculate how informant
reached his conclusion about illegal activity).

38. United States v. Carmichael, 489 F.2d 983, 986 (7th Cir. 1973) (en banc); see United
States v. Leonard, No. 74-2127, at 2-3 (4th Cir. Nov. 11, 1975) (unpublished per curiam opinion)
(first informant related how information obtained, and second informant's information was

corroborated independently; both informants previously gave accurate information). See generally
FED. R. CRIM. P. 41(c).

39. Fed. R. Crim. P. 41(c).
40. 376 U.S. 528 (1964).
41. Id. at 531-32 (inaccuracy only peripherally relevant to probable cause and not within

affiant's knowledge; integrity of affidavit maintained). The Court may be avoiding the issue. See
North Carolina v. Wrenn, 417 U.S. 973, 973-76 (1974) (White, J., dissenting from denial of

certiorari) (issue ripe for determination).
42. See Mapp v. Warden, F.2d , , No. 75-2119, at 2682-83 (2d Cir. Mar. 16,

1976); United States v. Prewitt, 534 F.2d 200, 202 (9th Cir. 1976); United States v. Belculfine

(Belculfine II), 527 F.2d 941, 942-43 (1st Cir. 1975); United States v. Berard, 525 F.2d 319, 321
(8th Cir. 1975), cert, denied, 96 S. Ct. 1511 (1976); United States v. Luna, 525 F.2d 4, 8 (6th Cir.

1975), cerf. denied, 96 S. Ct. 1459 (1976); United States v. Scherer, 523 F.2d 371, 377 (7th Cir.

1975), cerf. denied, 424 U.S. 911 (1976); United States v. Pond, 523 F.2d 210, 213 (2d Cir.

1975), cert, denied, 423 U.S. 1058 (1976); United States v. DiNovo, 523 F.2d 197, 200 (7th Cir.),
cert, denied, 423 U.S. 1016 (1975); cf. United States v. Carmichael, 489 F.2d 983, 988 (7th Cir.

1973) (en banc) (arrest warrant). See also United States v. Moore, 522 F.2d 1068, 1072-73 (9th
Cir. 1975) {in camera determination that requisite showing for evidentiary hearing not made).

43. See Kipperman, Inaccurate Search Warrant Affidavits as a Ground for Suppressing
Evidence, 84 HARV. L. Rev. 825, 829 (1971).

44. See United States v. Carmichael, 489 F.2d 983, 988 (7th Cir. 1973) (en banc) (arrest
warrant; remand to determine whether informant in fact had been reliable on six previous
occasions).
45. United States v. Luna, 525 F.2d 4, 8-9 (6th Cir. 1975), cert, denied, 96 S. Ct. 1459 (1976)

(remand to determine whether informant actually made statements to affiant).
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The First Circuit agrees that allegations of intentional misstatements

require a hearing, but has reserved judgment otherwise.46
As to the proof necessary for suppression, the Second and Fifth

Circuits agree that all material misstatements, regardless of culpabil
ity, require suppression.47 The Second, Sixth, Seventh, and Eighth
Circuits agree that an intentional misrepresentation by a government
agent, regardless of materiality, vitiates the warrant and search.48
Controversy centers on whether a lesser showing of culpability also
mandates suppression. Recklessly made misstatements, if material,
require suppression in the Sixth, Seventh, and Eighth Circuits.49
Negligently made misstatements require suppression in the Second
Circuit if they are material, but not otherwise.50 The Seventh Circuit,
on the other hand, has indicated that negligently made misstatements,
whether material or not, do not require suppression.51 The First

46. United States v. Belculfine (Belculfine I), 508 F.2d 58, 63 (1st Cir. 1974) (remand to

determine whether affiants knowingly misrepresented facts). Compare id. (no distinction whether
made to deceive or made to round out story) with United States v. Luna, 525 F.2d 4, 8 (6th Cir.

1975), cert, denied, 96 S. Ct. 1459 (1976) (unless statement material, must be with intent to

deceive).
47. United States v. Pond, 523 F.2d 210, 213 (2d Cir. 1975), cert, denied, 423 U.S. 1058

(1976); United States v. Thomas, 489 F.2d 664, 669 (5th Cir. 1973), cert, denied, 423 U.S. 844

(1975).
48. See United States v. Berard, 525 F.2d 319, 321 (8th Cir. 1975), cert, denied, 96 S. Ct.

1511 (1976) (perjured affidavit requires suppression, even if immaterial; intent not shown); United
States v. Luna, 525 F.2d 4, 8 (6th Cir. 1975), cert, denied, 96 S. Ct. 1459 (1976) (perjured
affidavit requires suppression, even if immaterial; remand to determine whether intentional

misstatement); United States v. Scherer, 523 F.2d 371, 377 (7th Cir. 1975), cerf. denied, 424 U.S.
911 (1976) (absent proof of intentional or reckless misrepresentation, motion to suppress properly
denied); United States v. Pond, 523 F.2d 210, 213-14 (2d Cir. 1975), cert, denied, 423 U.S. 1058
(1976) (knowing or material misrepresentation requires suppression; immateriality and intent not
shown); United States v. DiNovo, 523 F.2d 197, 200 (7th Cir.), cerf. denied, 423 U.S. 1016
(1975) (absent proof of intentional or reckless misrepresentation, motion to suppress properly
denied). For immaterial misstatements, the Fifth Circuit requires intent to deceive the magistrate
for suppression. United States v. Thomas, 489 F.2d 664, 669 (5th Cir. 1973), cerf. denied, 423
U.S. 844 (1975). The First Circuit may apply an even more stringent standard: intentional,
immaterial misstatements that are relevant and nontrivial require suppression, but the court has
not yet addressed the question whether any intentional misstatement requires suppression. See
United States v. Belculfine (Belculfine I), 508 F.2d 59, 62-63 (1st Cir. 1974).
49. United States v. Berard, 525 F.2d 319, 321-22 (8th Cir. 1975), cerf. denied, 96 S. Ct. 1511

(1976) (recklessness not shown); United States v. Luna, 525 F.2d 4, 8 (6th Cir. 1975), cert.
denied, 96 S. Ct. 1459 (1976) (remand to determine whether misstatement made in bad faith);
United States v. Carmichael, 489 F.2d 983, 988-89 (7th Cir. 1973) (en banc) (arrest warrant;
remand to determine whether made in bad faith); see United States v. Scherer, 523 F.2d 371, 377
(7th Cir. 1975), cerf. denied, 424 U.S. 911 (1976) (absent showing of intentional or reckless
misrepresentation motion to suppress properly denied); United States v. DiNovo, 523 F.2d 197
200 (7th Cir.), cerf. denied, 423 U.S. 1016 (1975) (same).

50. See United States v. Pond, 523 F.2d 210, 213-14 (2d Cir. 1975), cerf. denied, 423 U.S.
1058 (1976) (negligent, immaterial mistatement not suppressed).

51. See United States v. Scherer, 523 F.2d 371, 377 (7th Cir. 1975), cerf. denied, 424 U.S. 911
(1976) (no basis for suppression when misrepresentation neither intentional nor reckless); United
States v. DiNovo, 523 F.2d 197, 200 (7th Cir.), cerf. denied, 423 U.S. 1016 (1975) (same); United
States v. Carmichael, 489 F.2d 983, 989 (7th Cir. 1973) (en banc) (evidence not suppressed unless
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Circuit expressly has reserved comment on negligent misrepresen
tations.52

Attacks on Execution of Search Warrants. A search warrant
must describe with particularity the places to be searched and the
things to be seized." Officers executing the warrant may not search
other places54 and must justify seizure of unspecified items by
showing that they were obviously incriminating and were inadvertently
found.55 This term, in Andresen v. Maryland,56 the Supreme Court
upheld warrants that specified with great particularity papers sought
in a real estate fraud case, but that also authorized the seizure of
"other fruits, instrumentalities and evidence of crime at this [time]
unknown."57 The officers executing the warrants seized 80
documents from the defendant's offices, 62 of which were either
suppressed or returned to the defendant.58 The Court read the "other
fruits" phrase as applying only to the particular fraudulent
transaction under investigation; therefore, it did not vest improper

officer at least reckless in misrepresentation). The court in Carmichael explained that although
negligent misrepresentations are theoretically deterrable, no workable test exists for determining
whether an officer was negligent or completely innocent in not checking his facts further. Id.

52. United States v. Belculfine (Belculfine I), 508 F.2d 58, 62-63 (1st Cir. 1974).
53. U.S. CONST, amend. IV. The requirement of particularity serves to prevent general

searches. See Stanford v. Texas, 379 U.S. 476, 478-79, 486 (1965) (warrant for "books, records,
pamphlets, cards . . . and other written instruments [of] the Communist party of Texas"
insufficient; less particularity might suffice in other than first amendment area). A warrant is

sufficiently particular if it leaves no discretion to the executing officers regarding where to search
or what to seize. Id. at 485. The test for particularity of place is whether the description enables
the officers to find the place with reasonable effort and without reasonable possibility of mistake.
United States v. Freeman, 532 F.2d 1098, 1100 (7th Cir. 1976) (per curiam) (test is

reasonableness, not elaborate specificity); United States v. Prout, 526 F.2d 380, 388 (5th Cir.

1976) (warrant sufficient although police searched apartment in same building as office named in

warrant; separate street address of apartment not apparent and common entrance to both); United
States v. Darensbourg, 520 F.2d 985, 987-88 (5th Cir. 1975) (warrant sufficient where wrong

building named but apartment number unique in complex).
54. See United States v. Lemmons, 527 F.2d 662, 665-66 (6th Cir. 1975), petition for cert.

filed, 44 U.S.L.W. 3595 (U.S. Apr. 12, 1976) (No. 75-1456) (warrant describing place as 9300
Woodward Avenue authorized search of adjacent address because one store occupied both
addresses and only public entrance was at 9300); United States v. Canestri, 518 F.2d 269, 273 (2d
Cir. 1975) (warrant directing search of entire house authorized search of locked basement

storeroom).
55. United States v. Ross, 527 F.2d 984, 985 (4th Cir. 1975) (per curiam), cert, denied, 424

U.S. 945 (1976) (seizure of handgun upheld); see United States v. Clark, 531 F.2d 928, 931-32
(8th Cir. 1976) (recording serial numbers of defendant's personal property during search for

controlled substances impermissible; seizure of pistol under subsequent warrant illegal fruit); cf.
Coolidge v. New Hampshire, 403 U.S. 443, 472-73 (1971) (warrantless seizure of items found in

plain view not justified unless items obviously incriminating and inadvertently discovered).
56. 96 S. Ct. 2737 (1976).
57. Id. at 2748-49.
58. Id. at 2742.



1976] Circuits Note: Criminal 223

discretion in the executing officers.59 This hindsight interpretation
overlooks the fact that in the eyes of the officers executing the

warrant, it was a general license to seize. Investigators indicated at

the suppression hearing that many papers were seized indiscrim

inately;60 over half the documents seized were returned outright to
the defendant, and another 10 were suppressed by the trial court.61

Rule 41(c) of the Federal Rules of Criminal Procedure requires
execution of a warrant within 10 days.62 In addition, unless the
warrant expressly authorizes a nighttime search, it must be served
between 6 a.m. and 10 p.m.63 Officers executing a warrant to search
a dwelling must identify themselves and announce their purpose
before entering.64 If admission is refused, they may enter forcibly
and proceed to search.65 Finally, the officers must prepare an

inventory of all items seized and must provide the defendant and the
magistrate with copies.66 Failure of the officers to abide by correct

inventory procedures, however, does not result in suppression unless
the defendant shows prejudice.67

59. Id. at 2749. In a footnote the Court stated that in any warrant for papers some innocent
documents must be read. Id. at 2749 n.ll. The Court failed, however, to distinguish between a

cursory look to determine what the document is, and actual seizure.
60. Id. at 2754 n.8 (Brennan, J., dissenting).
61. Id. at 2754.
62. A federal officer acting under a state search warrant need only satisfy federal standards

regarding promptness of execution. United States v. Bedford, 519 F.2d 650, 654-57 (3d Cir.
1975), cert, denied, 96 S. Ct. 1120 (1976) (execution of warrant after 8 days valid despite
requirement to execute "forthwith").

63. FED. R. CRIM. P. 41(c). A nighttime search may be authorized for reasonable cause. Id.;
see United States v. Curry, 530 F.2d 636, 637 (5th Cir. 1976), petition for cert, filed sub nom.

Hemingway v. United States, 44 U.S.L.W. 3720 (U.S. June 1, 1976) (No. 75-1781) (warrant
authorizing search "any time during the day or night" valid because records sought could be
moved or secreted during day).

64. 18 U.S.C. �3109 (1970). Although the statute refers solely to execution of search
warrants, courts apply section 3109 to warrantless entries and entries made to effect arrests. See,
e.g., Sabbath v. United States, 391 U.S. 585, 588-89 (1968) (failure to announce identity and
purpose when officers opened unlocked door to make warrantless arrest requires suppression);
United States v. Guidry, 534 F.2d 1220, 1223 (6th Cir. 1976) (failure to announce purpose
excused when officers enter to prevent destruction of evidence); United States v. Scott, 520 F.2d
697, 700 (9th Cir. 1975) (failure to announce purpose excused when officers in hot pursuit of
armed robbers).

65. 18 U.S.C. �3109 (1970); see United States v. Hobson, 519 F.2d 765, 776 (9th Cir.), cert.
denied, 423 U.S. 931 (1975) (forcible entry upheld because defendant, known to be armed, did
not respond within 10-30 seconds after demand to enter).

66. Fed. R. Crim. P. 41(d).
67. See United States v. Dudek, 530 F.2d 684, 691 (6th Cir. 1976) (inadvertent failure to make

prompt return nonprejudicial); cf. United States v. Smoke, F.2d
, No. 75-2115 at

2-3 (6th Cir. Apr. 7, 1976), petition for cert, filed, 44 U.S.L.W. 3720 (U.S. June 9, 1976) (No.
75-1787) (warrant issued without command that it be executed within 10 days and without
designation of magistrate to accept return held question of form and not prejudicial).
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warrantless searches based on probable cause

Search Incident to Arrest. In United States v. Robinson68
the Supreme Court held that a lawful arrest justifies a search of the
arrestee's person.69 The rationale for the search rests on both the
need to disarm the suspect and the need to preserve evidence that
may be on his person.70 This term, in United States v. Klein,11 the
First Circuit upheld the customary practice of Drug Enforcement
Administration agents to conduct a strip search of all arrestees prior
to delivering them to the United States marshals.72

The scope of a search incident to arrest is limited to the area

within the arrestee's immediate control.73 This term, for example, the
District of Columbia Circuit upheld the warrantless search of a

suitcase because it was within the area of a handcuffed arrestee's
immediate control.74 The court acknowledged that the handcuffs
reduced an area of the arrestee's control, but held that the 3- or

4-foot distance from the arrestee to the partially open suitcase did

68. 414 U.S. 218 (1973).
69. Id. at 235 (custodial traffic arrest); see United States v. Santana, 96 S. Ct. 2406, 2409

(1976) (search incident to arrest upheld where arrest occurred in vestibule of home after hot

pursuit). Concurring in Robinson, Justice Powell expressed the view that an arrestee's expectation
of privacy in his person is so diminished by a custodial arrest that it does not merit the substantive
and procedural protections afforded by the warrant process. 414 U.S. at 237 (Powell, J.,
concurring). See generally Note, Searches of the Person Incident to Lawful Arrest, 69 COLUM. L.

REV. 866 (1969); Comment, Searches Incident to Arrest: The Expanding Exception to the

Warrant Requirement, 63 GEO. L.J. 223 (1974).
70. 414 U.S. at 234.
71. 522 F.2d 296 (1st Cir. 1975).
72. Id. at 300 & n.2 (nothing unreasonable in uniform rule permitting thorough searches of

arrestees). The court emphasized the professional and nonabusive nature of the search involved in

the case. See id. at 300-01. This emphasis, however, relates only to the fashion in which strip
searches may be conducted. It does not qualify the grounds that must exist before police may

conduct them. Justifications to conduct strip searches vary from a minimum of "real suspicion" in
border searches to actual arrest in other areas. Compare United States v. Kallevig, 534 F.2d 411,
413 & n.5 (1st Cir. 1976) (border strip search justified by real suspicion that entrant concealing
drugs) with United States v. Klein, 522 F.2d 296, 300 (1st Cir. 1975) (strip search justified by
drug-related arrest).

73. Chimel v. California, 395 U.S. 752, 763 (1969). The need to discover quickly and to seize

concealed weapons and evidence of crime justifies the limited scope of the Chimel search. Id. at

762-63; see, e.g., United States v. Murrie, 534 F.2d 695, 697 (6th Cir. 1976) (search of sofa

defendant seated upon when arrested valid); United States v. Jackson, 533 F.2d 314, 319 (6th Cir.

1976) (search of locked motel room invalid because defendant arrested in hallway); United States

v. Natale, 526 F.2d 1160, 1172 (2d Cir. 1975) (dictum), cerf. denied, 96 S. Ct. 1724 (1976)
(search of notebook that lay open on table in front of arrestee probably not valid but not decided
because raised for first time on appeal); United States v. Carter, 522 F.2d 666, 674 (D.C. Cir.
1975) (search of attic invalid because defendant arrested at front door); United States v. Hayes,
518 F.2d 675, 677 (6th Cir. 1975) (search of motel room invalid because defendant arrested on

highway some miles away). See generally Aaronson & Wallace, A Reconsideration of the Fourth

Amendment's Doctrine of Search Incident to Arrest, 64 GEO. L.J. 53 (1975) (Chimel exception
to warrant requirement criticized).

74. United States v. Mason, 523 F.2d 1122, 1126 (D.C. Cir. 1975).
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not exceed his reach.75 The Second Circuit in United States v.

Rodriguez'16 held this term that immigration agents may accompany a

lawfully arrested alien into his home for the purpose of maintaining
custody while he retrieves his passport; however, they only may

maintain custody and may not conduct a further warrantless search
of other rooms of the house.77

Courts sanction searches of an arrestee's hand-carried effects

because they view them either as searches of the arrestee's person,

justifiable under United States v. Robinson,� or as searches of areas
within the person's immediate control, justifiable under Chimel v.

California.19 In United States v. Eatherton80 the First Circuit upheld
a search of the defendant's briefcase, which he dropped when the

police ordered him to sprawl on the ground.81 Although the
defendant had been handcuffed before the search occurred, the court

rejected the argument that the search was therefore invalid under
Chimel and treated it as a Robinson search, emphasizing that the
briefcase was in the defendant's immediate possession at the time he

75. Id. at 1126.
76. 532 F.2d 834 (2d Cir. 1976).
77. Id. at 838-39.
78. 414 U.S. 218 (1973).
79. 395 U.S. 752 (1969); see, e.g., United States v. Cepulonis, 530 F.2d 238, 242 (1st Cir.),

cert, denied, 96 S. Ct. 2231 (1976) (valid search of suitcase carried by arrestee); United States v.

Marshall, 526 F.2d 1349, 1356 (9th Cir. 1975) (same); United States v. Diggs, 522 F.2d 1310,
1314 (D.C. Cir. 1975) (valid search of briefcase in plain view on floor of arrestee's automobile);
United States v. Meek, No. 74-1706, at 2 (4th Cir. Sept. 4, 1975) (unpublished per curiam opinion)
(airport search of suitcase valid after defendant arrested for possession of marijuana discovered
during private luggage search). Courts also sanction searches of vehicles as searches incident to
arrest if the arrestee is either in or near the vehicle. See, e.g., United States v. Parker, 530 F.2d
208, 211 (8th Cir. 1976) (valid seizure of ledger from seat of truck parked by arrestee prior to
arrest); Fry v. Estelle, 527 F.2d 420, 422 (5th Cir. 1976) (valid seizure of stolen goods from
interior of automobile); United States v. Fairchild, 526 F.2d 185, 187 (7th. Cir. 1975) (dictum),
cert, denied, 96 S. Ct. 1682 (1976) (if arrest valid, search of automobile valid); United States v.

Fairfield, 526 F.2d 8, 12 (8th Cir. 1975) (valid search of stolen automobiles occupied by arrestees
and about to be fenced at time of arrest); United States v. Regan, 525 F.2d 1151, 1155 n.3 (8th
Cir. 1975) (alternative holding) (valid search of lining of motorcycle helmet on front seat of
arrestee's automobile); United States v. Diggs, supra at 1314 (valid search of automobile after
arrest of bank robbers); United States v. Cortez, 521 F.2d 1, 3 (5th Cir. 1975) (valid search of
trunk of car arrestee drove from scene of drug transaction); United States v. Masterson, 517 F.2d
8, 9-10 (8th Cir. 1975) (valid search of trunk of automobile upon arrest of armed robbery
suspect). But see United States v. Chadwick, 532 F.2d 773, 776-78 (1st Cir. 1976), cerf. granted
45 U.S.L.W. 3220 (U.S. Oct. 4, 1976) (No. 75-1721) (search of 200-pound footlocker placed by
defendants in trunk of automobile just prior to arrest improper).

80. 519 F.2d 603 (1st Cir. 1975).
81. Id. at 609-10.
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was arrested.82 Subsequently, in United States v. Chadwick83 the
First Circuit struck down the search of a footlocker that the
defendants had placed in the open trunk of a car moments before
they were arrested. Emphasizing the size, inaccessibility, and

immovability of the double-locked, 200-pound footlocker, the court
held that it was not within the control of the defendants at the time
of their arrest and therefore was not searchable under Chimel.64
Distinguishing Eatherton as a case involving a personal effect, the
First Circuit in Chadwick focused upon the area of the arrestee's
immediate control; unexplained is how the briefcase in Eatherton was

within the immediate control of a handcuffed defendant sprawled on

the ground.85
Courts have demonstrated a willingness to give the arresting

officers a looser rein than a careful reading of either Chimel or

Robinson would permit. In United States v. Jeffers,86 for example,
the Seventh Circuit upheld the search of the defendant's purse, which
the police had found at the scene of a shootout.87 The defendant
came to the stationhouse to claim her purse; after a Terry search
disclosed drugs in her boots, the officer searched the purse and found
an incriminating notebook.88 The court's acceptance of the search
incident to arrest justification does not comport with the rationale
underlying either Robinson or Chimel because the purse was never in
defendant's possession or control at the time of or after her arrest.

Vehicle Searches. Warrantless motor vehicle searches for
evidence of crime are reasonable if they are based upon probable

82. Id. The defendant conceded that the police properly seized the briefcase incident to his

arrest, but argued that they should have obtained a search warrant to open it. The court held that
the seizure of the briefcase removed its contents from the realm of the defendant's expectation of
privacy; therefore, no warrant was required. Id. at 610-11; see United States v. Klein, 522 F.2d

296, 300 & n.2 (1st Cir. 1975) (full body search of arrestee valid although no particular reason to
suspect evidence concealed).

83. 532 F.2d 773 (1st Cir. 1976), cerf. granted, 45 U.S.L.W. 3220 (U.S. Oct. 4, 1976) (No.
75-1721).

84. Id. at 778-79. At the suppression hearing the Government argued that the warrantless
search of the footlocker was authorized under the automobile exception. Id. at 778; see Chambers
v. Maroney, 399 U.S. 42, 51-52 (1970). The First Circuit agreed with the district court that the
automobile was nothing more than a resting place for the footlocker, a coincidence that did not

establish the applicability of the automobile exception. 532 F.2d at 778; see notes 89-99 infra and

accompanying text.
85. See 532 F.2d at 779-80; United States v. Eatherton, 519 F.2d 603, 609 (1st Cir. 1975).
86. 520 F.2d 1256 (7th Cir. 1975), cerf. denied, 423 U.S. 1066 (1976).
87. Id. at 1267-68. See also United States v. Eatherton, 519 F.2d 603, 609-10 (1st Cir. 1975)

(valid search of briefcase although defendant handcuffed and sprawled on ground).
88. 520 F.2d at 1267. The officer previously had glanced through the purse for weapons, but

found nothing; the court found this search justifiable under Terry v. Ohio. Id.; see Terry v. Ohio,
392 U.S. 1 (1968); notes 120-34 infra and accompanying text. When the Terry search of the boots

revealed drugs, the officer arrested the defendant and searched the purse again. 520 F.2d at 1267.
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cause89 and conducted under exigent circumstances.90 The rationale
of this exception to the warrant rule is analogous to the rationale of

the exigent circumstances exception to the warrant requirement for
searches of homes and offices.91 The latter exception, however, only
applies when exigent circumstances make a warrantless search

imperative,92 whereas courts sanction warrantless vehicle searches

89. See Carroll v. United States, 267 U.S. 132, 153-56 (1925) (probable cause to search
automobile operated by known bootlegger); United States v. Bates, 533 F.2d 466, 469 (9th Cir.
1976) (probable cause to search vehicle operated in suspicious fashion near border warehouse with
handprints on the dust-covered trunk although defendant claimed he had no trunk key); Fry v.

Estelle, 527 F.2d 420, 422 (5th Cir. 1976) (probable cause to search automobile after arrest of

occupant suspected of burglary); United States v. Kremer, No. '75-1273, at 2-3 (4th Cir. Jan. 21,
1976) (unpublished per curiam opinion) (probable cause to examine motorcycles carried in cargo
section of van after operator presented altered motorcycle registration papers); United States v.

Portillo-Reyes, 529 F.2d 844, 84647, 851 (9th Cir. 1975) (no probable cause to search
Volkswagen parked near border after immigration officials arrested illegal alien in possession of a
Volkswagen key; inserting key in door constituted search); United States v. Rias, 524 F.2d 118,
122 (5th Cir. 1975) (no probable cause to stop and search automobile although occupants fit
general description of armed robbery suspects: two black men in black Chevrolet); United States v.

Hickman, 523 F.2d 323, 328-29 (9th Cir. 1975), cert, denied, 423 U.S. 1050 (1976) (probable
cause to search boat bearing same registration number as boat believed involved in smuggling
operation); United States ex rel. Mungo v. LaVallee, 522 F.2d 211, 216-17 (2d Cir. 1975), vacated
and remanded for reconsideration, 96 S. Ct. 3215 (1976) (no probable cause to search automobile
fitting general description of getaway vehicle described in police bulletin; bulletin did not disclose
source of theft report or state whether theft actually occurred); United States v. Dinapoli, 519
F.2d 104, 105-06 (6th Cir. 1975) (probable cause to search automobile containing 105 pounds of
marijuana after defendant attempted to sell it to undercover agent); United States v. Kidwell, 518
F.2d 857, 859 (6th Cir. 1975) (per curiam) (probable cause to search defendant's automobile
based upon his admission that shotgun might lie beneath front seat). The term "vehicle" is not
limited to automobiles. See United States v. Hickman, supra at 328-29 (boat).
This term in United States v. Martinez-Fuerte the Supreme Court expressly reserved judgment

on whether routine stops to check vehicle identification, driver's license, and registration are

constitutional. 96 S. Ct. 3074, 3084 n.14 (1976). Lower courts hold such stops to be valid
exercises of the police power and not unreasonable searches. See, e.g., United States v. Lacey, 530
F.2d 821, 825 n.5 (8th Cir. 1976) (check of vehicle identification number not a search); United
States v. Jenkins, 528 F.2d 713, 714 (10th Cir. 1975) (random stop for license and registration
check not violative of fourth amendment; vehicle not searched); United States v.

Carrizoza-Gaxiola, 523 F.2d 239, 240-41 (9th Cir. 1975) (vehicle stop to check for theft cannot
be justified as license and registration check, but must be based upon founded suspicion).
90. See Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (planned warrantless seizure

of vehicle unjustified); United States v. Mitchell, 525 F.2d 1275, 1277-78 (5th Cir. 1976) (planned
warrantless search and seizure of vehicle unjustified because police had ample time to obtain
warrant); United States v. Blanton, 520 F.2d 907, 912 (6th Cir. 1975) (warrantless search and
seizure of vehicle justified after operator arrested because reason to believe $50,000 in stolen
currency in automobile); Hilleary v. Wallace, 519 F.2d 786, 787-88 & n.2 (4th Cir. 1975) (per
curiam) (warrantless search of automobile parked behind burglarized store justified because keys
in ignition suggested that burglar might be nearby and lone officer could not watch car and apply
for warrant).
If the officers lawfully may search the vehicle on the highway, they are permitted to remove it

to the station house before searching it. Chambers v. Maroney, 399 U.S. 42, 52 (1970)- see United
States v. Collins, 532 F.2d 79, 84-85 (8th Cir. 1976) (valid warrantless station house search of
automobile; police unable to open trunk at scene of arrest).

91. See notes 100-10 infra and accompanying text.
92. See Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (warrantless entry of house and search

for weapons and confederates valid after police pursued defendant to house).
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where the exigency, if any, is remote.93 In Cardwell v. Lewis,94 for

example, the Supreme Court upheld a warrantless seizure of a vehicle
on a public parking lot due to exigent circumstances, although the
defendant was arrested after he had voluntarily driven to the station
house for questioning.95 The practice of relying upon hypothetical
exigencies to bring a warrantless search within the contours of an

exception to the warrant rule has so beclouded the terms of the
exception that some judges are prepared to uphold warrantless vehicle
searches on the basis of probable cause alone.96 Moreover, this term
in Texas v. White97 the Supreme Court upheld a search of a vehicle
based upon probable cause without even mentioning exigent
circumstances.98 The elimination of the exigency rationale of the
exception would be a radical step, however, and despite the practical
effect of the Court's decision in Cardwell and the implications of

White, it is a step that the Court has not yet expressly taken.99

Emergency or Exigent Circumstances. Courts sanction war

rantless searches that are based upon probable cause and conducted
under circumstances where immediate action is necessary in order to

93. See, e.g., United States v. Vento, 533 F.2d 838, 866-67 (3d Cir. 1976) (search of vehicle
valid because coconspirators in house three blocks away might learn of arrest); United States v.

McClain, 531 F.2d 431, 433-35 (9th Cir. 1976) (vehicle search valid because vehicle accessible to
confederates although no evidence confederates existed); Brewer v. Wolff, 529 F.2d 787, 792-93
(8th Cir. 1976) (search of vehicle valid although all robbery suspects under arrest).
94. 417 U.S. 583 (1974).
95. Id. at 587, 594-96. The Court pointed out that people have a lesser expectation of privacy

in their automobiles than in offices or houses. Id. at 590-91. In a case very similar to Cardwell, the
First Circuit upheld a search due to exigent circumstances; rather than clearly analyzing the

exigency, the court chose to demonstrate the similarity to Cardwell. See Haefeli v. Chernoff, 526
F.2d 1314, 1316-18 (1st Cir. 1975).

96. See United States v. Robinson, 533 F.2d 578, 586 (D.C. Cir.) (Robb, J., with
Tamm & Wilkey, JJ., concurring), cert, denied, 96 S. Ct. 1432 (1976) (probable cause alone

decisive); United States v. Cepulonis, 530 F.2d 238, 243 n.2 (1st Cir.) (dictum), cert, denied, 96 S.
Ct. 2231 (1976) (same). But see United States v. Mitchell, 525 F.2d 1275, 1277 (5th Cir. 1976)
(search of truck upon probable cause invalid when no exigent circumstances).
97. 423 U.S. 67 (1976) (per curiam).
98. See id. at 68.
99. See United States v. Robinson, 533 F.2d 578, 582-83 n.9 (D.C. Cir.) (en banc), cert.

denied, 96 S. Ct. 1432 (1976).
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preserve evidence100 or to protect police.101 For example, in United

States v. Hand102 the defendant called a federal bank examiner and

advised him that she intended to retrieve some purses that she had
left at the office. The examiner looked in the purses to verify her

identification and observed incriminating vouchers.103 The Fifth
Circuit upheld the search because the examiner had probable cause to

believe that the defendant was embezzling funds from the credit
union office; therefore, her intention to retrieve the purses warranted
their immediate seizure.104 The court then reasoned that under
Chambers v. Maroney105 the immediate search for credit union
documents constituted a lesser intrusion than holding them until a

warrant could be obtained.106 Except in the vehicle search

situation,107 courts view the exigent circumstances exception
narrowly; the mere possibility that an emergency situation exists is
insufficient.108 In United States v. Carter109 police arrested the
defendant at the door of a house for burglarizing a military weapons

100. See, e.g., United States v. Entringer, 532 F.2d 634, 637 (8th Cir. 1976), petition for cert.
filed, 44 U.S.L.W. 3626 (U.S. Apr. 27, 1976) (No. 75-1571) (warrantless seizure of obscene films
discovered during inventory search by common carrier upheld; defendant's practice of reshipping
films upon receipt would have resulted in their loss); United States v. Kelly, 529 F.2d 1365,
1371-72 (8th Cir. 1976) (warrantless seizure of obscene materials from common carrier invalid;
addressee unaware that he was suspected of crime so no threat of destruction of evidence); United
States v. Ford, 525 F.2d 1308, 1313 (10th Cir. 1975) (warrantless seizure of air freight containing
heroin discovered during private search upheld; delaying shipment long enough for warrant to be
obtained might have caused defendants to become suspicious); United States v. McLaughlin, 525
F.2d 517, 521 (9th Cir. 1975), cert, denied, 96 S. Ct. 3190 (1976) (warrantless entry and seizure
of marijuana upheld; occupants might detect the officers' surveillance and destroy contraband or

attempt to escape); Thomas v. Parett, 524 F.2d 779, 781 (8th Cir. 1975) (warrantless entry into
defendants' apartment and seizure of heroin upheld; officers overheard defendants bagging heroin
and circumstances indicated defendants preparing to depart); United States v. Hayes, 518 F.2d
675, 677-78 (6th Cir. 1975) (warrantless search of defendants' motel room invalid; defendants
already arrested and no suspected confederates); cf. United States v. Pacheco-Ruiz, F.2d ,

, No. 74-3337, at 2 (9th Cir. Oct. 23, 1975) (per curiam) (warrantless search of crawlspace
beneath defendant's house invalid; magistrate nearby and enough immigration officials present to
ensure nobody left area without citizenship check).

101. See, e.g., McGeehan v. Wainwright, 526 F.2d 397, 399-400 (5th Cir.) (per curiam), cert.
denied, 96 S. Ct. 2214 (1976) (warrantless search of defendant's house trailer valid; confederates
and weapon used in robbery believed inside); Hopkins v. Alabama, 524 F.2d 473, 475 (5th Cir.
1975) (per curiam) (warrantless entry into tear-gassed house and seizure of weapon valid because
confederate might have remained inside); United States v. Hobson, 519 F.2d 765, 776 (9th Cir.),
cert, denied, 423 U.S. 931 (1975) (warrantless search of house after defendant arrested valid
because parties ready to use weapons against police thought inside).

102. 516 F.2d 472 (5th Cir.) (en banc), cert, denied, 96 S. Ct. 1427 (1975).
103. Id. at 474-75.
104. Id. at 475-76.
105. 399 U.S. 42 (1970).
106. 516 F.2d at 475.
107. See notes 93-99 supra and accompanying text.
108. See United States v. Hayes, 518 F.2d 675, 678 (6th Cir. 1975) (warrantless search of

motel room on possibility that cocaine might be destroyed or removed invalid)
109. 522 F.2d 666 (D.C. Cir. 1975).
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room.110 The District of Columbia Circuit, however, invalidated the
ensuing search of the entire house in spite of the Government's
assertion that because an attic window of the house would be a good
place for a sniper to hide, the immediate search was necessary to

protect the arresting officers.111 The court stated that although the
officer may have had probable cause to search the house for
weapons, absent reasonable cause to believe that persons were present
who were about to use, remove, or destroy the weapons, the
protective search was unlawful.112

Hot Pursuit. The hot pursuit exception applies to warrant
less searches by police who act swiftly to apprehend felons under
circumstances making it reasonable for the police to act without
delay.113 In United States v. Robinson114 the District of Columbia
Circuit added a new dimension to the exception. Within an hour after
a bank robbery occurred, police located the getaway car and saw the
defendants enter a nearby house. The officers brought a witness of
the robbery to the scene, she identified the car, and the police
searched it.115 The court upheld the search, noting that it was

"within the spirit though not the text of the hot pursuit
exception" because an immediate search of the car could provide
information necessary to apprehend the robbers swiftly.116 The Ninth
Circuit also used the hot pursuit exception to uphold the warrantless
search of an apartment after officers followed bank robbers to the
building; the officers found the defendants by the process of
elimination in the seventh of the seven possible apartments.117 The
Ninth Circuit noted that probable cause is required even in hot
pursuit situations, but that probable cause existed to search the last
apartment, having found nothing in the previous six.118 Such an

approach to the question of warrantless searches, as Judge Ferguson
pointed out in dissent, encourages the very sort of general searches
that the fourth amendment was designed to prohibit.119

110. Id. at 672.
111. Id. at 675.
112. See id.
113. See United States v. Santana, 96 S. Ct. 2406, 2409 (1976) (warrantless entry into

defendant's vestibule valid to effect her arrest for possession of contraband); United States v.

Peterson, 522 F.2d 661, 665 (D.C. Cir. 1975) (warrantless entry of residence to which defendant

escaped after shoot-out with police valid). The exception applies even if the pursuit ends almost as
soon as it begins. See United States v. Santana, supra at 2409 (police observed woman in doorway
step back as they approached).

114. 533 F.2d 578 (D.C. Cir.) (en banc), cert, denied, 96 S. Ct. 1432 (1976).
115. Id. at 579-80.
116. Id. at 583.
117. United States v. Scott, 520 F.2d 697, 698-700 (9th Cir. 1975), cerf. denied, 423 U.S.

1056 (1976).
118. Id. at 700-01.
119. Id. at 702-03 (Ferguson, J., dissenting).
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LIMITED SEARCHES AND SEIZURES

Investigative Detention. In Terry v. Ohio120 the Supreme
Court held that a police officer may forcibly stop a person whom he

reasonably suspects is engaging or is about to engage in criminal

activity and may conduct a carefully limited weapons search if he

also reasonably suspects that the person is armed and dangerous.121
Terry originally was intended as a narrow exception to the warrant

requirement to protect an investigating officer from the threat of

violence.122 The Terry rationale, however, has been expanded to

investigatory stops for possessory crimes123 and transportation of

illegal aliens.124 In United States v. Brignoni-Ponce125 the Supreme
Court held that the important governmental interest in excluding
illegal aliens and the limited nature of the intrusion warrants a stop
and inquiry reasonably related in scope to the justification for its

120. 392 U.S. 1 (1968).
121. Id. at 27, 30; see, e.g., United States v. Rodriguez, 532 F.2d 834, 838-39 (2d Cir. 1976)

(stop of individual encountered by immigration officer within residence entered to retrieve

passport of prior arrestee upheld; propriety of inquiries met any additional justification required);
United States v. Collins, 532 F.2d 79, 81-83 (8th Cir. 1976), cert, denied, 45 U.S.L.W. 3251 (U.S.
Oct. 4, 1976) (investigatory stop upheld because defendant's car and clothing similar to bank
robbers' described on radio 10 minutes after robbery); United States v. Cepulonis, 530 F.2d 238,
242-43 (1st Cir.), cert, denied, 96 S. Ct. 2231 (1976) (stop and frisk upheld because agent
recognized robbery suspect registered in motel under alias, believed to be in company of fugitive,
and known to be convicted felon); Irwin v. Wolff, 529 F.2d 1119, 1121-23 (8th Cir. 1976)
(investigatory stop upheld because defendant's vehicle observed in vicinity of two robberies and regu
larly parked under suspicious circumstances in robbery-ridden neighborhood); Brewer v. Wolff, 529
F.2d 787, 790 (8th Cir. 1976) (investigatory stop ufcheld because informant indicated defendant's
vehicle carried weapons for armed robbery); United 'States v. Harris, 528 F.2d 1327, 1329-30 (8th
Cir. 1975) (investigatory stop upheld because defendant's vehicle showed irregular identification);
United States v. Gidley, 527 F.2d 1345, 134849 (5th Cir. 1976) (stop and frisk of bank robbery
suspect justified by bulge at waist and presence in crowded restaurant); United States v. DeVita,
526 F.2d 81, 82-83 (9th Cir. 1975) (per curiam) (investigatory stop of vehicle based upon vague
tip and observation of innocent conduct improper); United States v. McLaughlin, 525 F.2d 517,
520 (9th Cir. 1975), cert, denied, 96 S. Ct. 3190 (1976) (attempt to stop truck upheld because
agent received credible informant's tip and observed transfer of package and evasive action of
truck; seizure of discharged drugs thereby validated); United States v. Rias, 524 F.2d 118, 121-22
(5th Cir. 1975) (investigatory stop improper because based on 2-week-old tip that armed robbers
were black and drove black Chevrolet); United States v. Diggs, 522 F.2d 1310, 1314 (D.C. Cir.
1975) (investigatory stop upheld because defendants' unique vehicle fit description of getaway car
and defendants fit descriptions of bank robbers); United States v. Jeffers, 520 F.2d 1256, 1267-68
(7th Cir. 1975), cerf. denied, 423 U.S. 1066 (1976) (search at precinct of defendant's purse and
boots upheld because defendant associated with persons involved in shootout outside precinct
house that evening).

122. 392 U.S. at 29-30.
123. See Adams v. Williams, 407 U.S. 143, 14546 (1972) (possession of heroin and weapon).

The Adams Court upheld a frisk for a gun because of the threat to the officer inherent in the late
night arrest in a high crime area. Id. at 14548.

124. United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975)
125. 422 U.S. 873 (1975).
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initiation.126 Circuit courts have extended this rule to nonborder
searches and are divided in applying the standard. Following
Brignoni-Ponce, the First, Eighth, and Ninth Circuits require only
that the investigating officer reasonably suspect that criminal activity
is afoot; whether the officer believes the suspect is armed and

dangerous is merely a factor in the determination.127 For example, in
Irwin v. Wolff28 the Eighth Circuit upheld a stop of a rape and

robbery suspect based upon repeated reports that his automobile was

parked in the vicinity of the robberies. The violent nature of the
crime did not seem to be controlling to either the investigating
officer or the court: the officer made no weapons search, and the
court did not discuss the nature of the crime.129 In contrast, the

Fifth, Seventh, Tenth, and District of Columbia Circuits follow Terry
more closely and require that the officer have specific and articulable

grounds to believe the suspect is armed and dangerous before making
the initial stop.130 In United States v. Tharpe131 the investigating
officer arrested the driver of the vehicle, then ordered the defendant,
a passenger, out of the car and frisked him, finding a weapon.132 The
Fifth Circuit affirmed the defendant's conviction en banc, reasoning
that the objective facts known to the officer at the scene�that he
was a lone officer facing three men at night, one of whom was a

126. Id. at 881. Because the officers lacked the articulable suspicion to justify the inquiry, the
intrusion here was unlawful. Id. at 889 (Douglas, J., concurring in judgment). Justice Douglas
disagreed with the extension of Terry 's "suspicion test" to nonviolent crimes such as possessory
offenses and transporting illegal aliens. Id. at 888.

127. See, e.g., United States v. Cepulonis, 530 F.2d 238, 242-43 (1st dr.), cert, denied, 96 S.
Ct. 2231 (1976) (stop and frisk based on tip, use of alias, and agent's recognition of suspect as well
as prior record of violent felonies and suspicion of armed robbery upheld); Irwin v. Wolff, 529
F.2d 1119, 1121-23 (8th Cir. 1976) (investigatory stop based upon regularity of defendant's
presence in vicinity of robberies upheld); Brewer v. Wolff, 529 F.2d 787, 790 (8th Cir. 1976)
(investigatory stop based on informant's tip and matching car description as well as suspicion of

planned armed robbery upheld); United States v. Harris, 528 F.2d 1327, 1329-30 (8th Cir. 1975)
(stop and detention for auto license irregularity upheld); United States v. McLaughlin, 525 F.2d
517, 520 (9th Cir. 1975), cert, denied, 96 S. Ct. 3190 (1976) (tip and agent's observation of

transfer of package justified attempted stop). In Terry Justice Harlan argued that the investigatory
stop could be justified only when the officer suspected the individual was armed and dangerous;
therefore, Harlan reasoned, the officer also should be justified in making an immediate weapons
search in all cases. 392 U.S. at 32-34 (Harlan, J., concurring).

128. 529 F.2d 1119 (8th Cir. 1976).
129. See id. at 1122-23.
130. Stevens v. Wilson, 534 F.2d 867, 873 (10th Cir. 1976) (Barrett, J., concurring) (detention

for hiding marijuana in lavatory for inmate not justified under Terry; no threat of physical harm);
United States v. Gidley, 527 F.2d 1345, 134849 (5th Cir. 1976) (stop and frisk justified by bulge
in waist, presence in crowded restaurant, suspicion of bank robbery); United States v. Diggs, 522
F.2d 1310, 1314 (D.C. Cir. 1975) (stop justified because officer recognized car and suspects
described in radio dispatch of bank robbery 10 minutes before); United States v. Jeffers, 520 F.2d

1256, 1267-68 (7th Cir. 1975), cert, denied, 423 U.S. 1066 (1976) (weapons search justified
because defendant apparently connected to shootout earlier in evening).

131. 536 F.2d 1098 (5th Cir. 1976).
132. Id. at 1100.
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known burglar traveling with a wanted felony suspect�justified the

frisk, even though the officer did not feel "scared."133 The dissent

argued that even assuming that the officer reasonably could have

concluded that the defendant was armed, he did not draw that

conclusion, but rather frisked suspects as a matter of course when

taking them to the station.134

Inventory Searches. In South Dakota v. Opperman135 the

Supreme Court this term held that a standard police practice of

conducting inventory searches of impounded automobiles was

reasonable and not violative of the fourth amendment.136 The Court
reasoned that the Government's interests in protecting the owner's

property and in protecting the police against bogus claims and

potential danger outweighs the owner's privacy interest in the interior
of his automobile, a privacy interest that is significantly less than that
in a home or office.137 Justice Marshall argued in dissent that every
intrusion upon privacy must be justified by specific and articulable
facts demonstrating the need for the intrusion138 and that if an inventory
must be conducted in order to protect the owner of the property or

the police, it should be conducted only after the police have obtained
the owner's consent or after they have made reasonable but
unsuccessful efforts to locate him to obtain it.139

133. Id. at 1100-01.
134. Id. at 1102-03 (Gee, J., with Goldberg, Godbold, & Clark, JJ., dissenting).
135. 96 S. Ct. 3092 (1976).
136. Id. at 3098. The defendant's locked automobile was impounded after it was ticketed twice

for parking violations. An inventory search of the unlocked glove compartment revealed a plastic
bag containing marijuana. Id. at 3095. Finding the warrantless inventory reasonable under the
fourth amendment, the Court upheld the search without inquiring whether it would have been
practical for the officers to procure a warrant. See id. at 3100. In a concurring opinion Justice
Powell reasoned that because the inventory search is a standard procedure, there are no special
facts for a neutral magistrate to pass upon. Id. at 3103 (Powell, J., concurring); see, e.g., United
States v. Balanow, 528 F.2d 923, 924 (7th Cir. 1976) (sawed-off shotgun found during routine
warrantless inventory search of car impounded after defendant's arrest for driving without a

license is admissible); Cabbler v. Superintendent, 528 F.2d 1142, 1146-47 (4th Cir. 1975), cerf.
denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (stolen goods found during routine warrantless
inventory search of car impounded after defendant's arrest on another charge are admissible);
United States v. Prescimone, No. 75-1170, at 34 (4th Cir. Nov. 10, 1975) (unpublished per curiam
opinion), cerf. denied, 96 S. Ct. 3221 (1976) (firearm found during routine warrantless inventory
search of car impounded after arrest for drunken driving is admissible).

137. 96 S. Ct. at 3096, 3100 n.10. Chief Justice Burger cited two reasons for the lesser fourth
amendment protection afforded the automobile: the mobility of a car often necessitates
immediate searches if vital evidence for a criminal prosecution is to be gathered, and individuals
have a lesser expectation of privacy in automobiles because they function as transportation and
because of extensive government caretaking activities and regulation of their use. Id. at 3095-96.

138. Id. at 3108 (Marshall, J., with Brennan & Stewart, JJ., dissenting).
139. Id. at 3109 & n.16.
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Prior to Opperman, the First Circuit considered the propriety of an

inventory search of a footlocker seized from an arrestee.140 The
Government urged the court to uphold the search as a reasonable
attempt to protect the owner's property and to discourage claims
against the police.141 The First Circuit applied a balancing of interests
similar to that adopted subsequently by the Supreme Court, holding
that the Government could not justify the forcible entry into the
footlocker as a necessary protective procedure because the luggage
could have been locked in storage. Moreover, the court believed that
breaking the luggage open would be more apt to invite claims than to

allay them.142 The court characterized an inventory search as a lesser
intrusion than a criminal investigatory search and suggested that a

warrantless inventory is reasonable if it is limited in scope and
conducted for a proper purpose.143

OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Searches Based on Consent Police do not need a warrant to

conduct a search when the individual consents to the search.144
Consent must be free and voluntary;145 voluntariness is a question of
fact to be proved by the Government from a totality of the

140. United States v. Chadwick, 532 F.2d 773, 776-77 (1st Cir. 1976), cert, granted, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (No. 75-1721). Police seized the 200-pound footlocker

containing marijuana as the defendants placed it in the trunk of a rental car at a railroad station.
The court rejected the argument that the search could be justified as an automobile search; the
motor was off, the trunk was open, and the driver was not yet at the wheel. Under the

circumstances, the automobile was merely a platform for the footlocker. Id. at 778. Nor was it a
valid search incident to an arrest; the handcuffed defendants hardly could be said to be in
immediate control of a 200-pound, double-locked footlocker. Id. at 779-80.

141. Id. at 782.
142. Id.
143. Id. at 783; see United States v. Lacey, 530 F.2d 821, 823-24 & n.3 (8th Cir. 1976), cert.

denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (seizure of cash discovered during execution of
search warrant for heroin reasonable because purpose of the seizure was to safeguard the money
and protect the agents from claims of loss; inventory by serial numbers linked money to heroin
sale).

144. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973).
145. Bumper v. North Carolina, 391 U.S. 543, 548 (1968); see, e.g., United States v. Race, 529

F.2d 12, 14-15 (1st Cir. 1976) (consent to search crates in automobile voluntary because arrestee

consented after being advised of right to refuse); United States v. Verdoorn, 528 F.2d 103, 106
(8th Cir. 1976) (consent voluntary because defendant's wife, after being informed of right to
refuse, stated she had nothing to hide and assisted officers in nighttime search of farm); United
States v. Jones, 528 F.2d 303, 304 (9th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 1745
(1976) (consent voluntary because defendant stated no objection and offered to help customs

agent search boat on trailer); United States v. Hickman, 523 F.2d 323, 326 & n.2 (9th Cir. 1975),
�cerf. denied, 423 U.S. 1050 (1976) (consent voluntary because defendant invited customs agent to
search boat at dock); United States v. Oliver, 523 F.2d 253, 256, 259 (2d Cir. 1975) (consent
voluntary because defendant's wife signed consent to search defendant's house and automobile).
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circumstances.146 Consent need not be given expressly; it may be

implied from the circumstances surrounding the consenting party's
interaction with the authorities, including silence.147 In Schneckloth
v. Bustamonte148 the Supreme Court held that, at least in

noncustodial situations, the police need not advise the individual of
his right to withhold consent; the knowledge of the right to refuse is

merely a factor to be considered in the totality of the
circumstances.149 This term, in United States v. Watson,150 the

Supreme Court resolved the question left open in Schneckloth by
following the recent practice of the courts of appeals151 extending the

totality of the circumstances test to custodial situations where police
have not advised the individual of his right to refuse.152 In a cavalier

146. Schneckloth v. Bustamonte, 412 U.S. 218, 227, 24849 (1973); see, e.g., United States v.

Pacheco-Ruiz, F.2d , , No. 74-3337, at 34 (9th Cir. Oct. 23, 1975) (per curiam)
(consent involuntary because Spanish-speaking defendant agreed at gunpoint to search of

residence; search in fact already completed); United States v. Bastone, 526 F.2d 971, 977 (7th Cir.
1975), cert, denied, 96 S. Ct. 2172 (1976) (consent voluntary because coconspirator believed he
would benefit by cooperating and agreed to telephone tap); United States v. Peterson, 524 F.2d
167, 172, 177-78 (4th Cir. 1975), cerf. denied, 423 U.S. 1088 (1976) (voluntary consent to search
defendant's bedroom because mother, advised of right to refuse, signed consent for all but one
room; mere presence of police raised no inference of involuntariness); United States v. Evans, 519
F.2d 1083 (9th Cir.) (per curiam), cerf. denied, 423 U.S. 916 (1975) (voluntary consent to search
automobile because defendant, held at gunpoint, informed of right to refuse). The threat that
police will obtain a search warrant if consent is refused will not vitiate an otherwise voluntary
consent. United States v. Gavic, 520 F.2d 1346, 1351-52 (8th Cir. 1975) (voluntary consent to
search automobile because arrestee, advised of right to refuse, signed consent form upon being
advised a warrant would be obtained if he refused).

147. See, e.g., United States v. Williams, 538 F.2d 549, 550-51 (4th Cir. 1976) (consent
implied to search motel room and briefcase because defendant indicated no objection); United
States v. Wiener, 534 F.2d 15, 17 (2d Cir. 1976), cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct. 4,
1976) (consent implied to search apartment because arrestee advised police they could have any
drugs that they could find); United States v. Griffin, 530 F.2d 739, 743 (7th Cir. 1976) (consent
implied to search apartment because upon officers' request to search, defendant backed silently
into apartment leaving the door open); United States y. Canada, 527 F.2d 1374, 1377-78 (9th Cir.
1975) (consent implied to airport search of suitcase because neither defendant nor companion
indicated any objection); United States v. Turbyfill, 525 F.2d 57, 58-59 (8th Cir. 1975) (consent
implied to search house because houseguest backed silently away from open door upon officer's
request to enter).
148. 412 U.S. 218(1973).
149. Id. at 227, 24849.
150. 423 U.S. 411 (1976).
151. See, e.g., United States v. Cepulonis, 530 F.2d 238, 243-44 (1st Cir.), cerf. denied, 96 S.

Ct. 2231 (1976) (consent to search hotel room voluntary because handcuffed arrestee held at
gunpoint was familiar with police practices); United States v. Green, 525 F.2d 386, 391 (8th Cir.
1975) (consent to search automobile voluntary because arrestee signed consent form after Miranda
warnings); United States v. Ruyle, 524 F.2d 1133, 1134-35 (6th Cir. 1975), cerf. denied, 96 S. Ct.
1664 (1976) (consent to search arrestee's business records voluntary because defendant signed
consent form after agents advised him that they could not search without consent); United States
v. Bronstein, 521 F.2d 459, 463 (2d Cir. 1975), cerf. denied, 424 U.S. 918 (1976) (consent to
search luggage voluntary because arrestees signed consent form after agents agreed to recommend
nonsurety bond); United States v. Gavic, 520 F.2d 1346, 1351-52 (8th Cir. 1975) (consent to
search arrestee's automobile voluntary because arrestee consented after being advised warrant
would be obtained if consent refused). See also Circuits Note: 1974-1975 Term 214 & n 232

152. 423 U.S. at 424-25.
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discussion of the question, the Court brushed aside the critical factor
of custody, noting that "custody alone has never been enough ... to
demonstrate ... a coerced consent."153 On its facts the Watson
decision is probably correct; however, the failure of the Court to

require that the police make a minimal effort to advise the defendant
of his right to refuse is puzzling. As Justice Marshall has pointed out,
the consent to search amounts to a waiver of a constitutional right,
which requires an informed choice.154 In view of the trifling burden a

warning requirement would place upon the police and the inherent
coerciveness of custody upon the arrestee, the Government's burden
to show voluntariness ought to be substantially higher than the often

loosely applied totality of the circumstances test requires.155
A third party is competent to grant an effective consent if he has

significant access to or control over the zone of privacy involved.156
The absent individual assumes the risk that the fellow occupant will
consent to a search.157 This term, courts of appeals found competent
third party consents by a mother who consented to the search of a

bedroom used by an adult son,158 by a guest of indefinite duration
who consented to a search of his temporary home,159 and by a

coconspirator who had temporary control over a trunk, which

153. Id. at 424. Postal inspectors arrested the defendant in a restaurant for possession of stolen
credit cards. After taking the defendant outside to the street and giving him Miranda warnings, the
inspectors requested and obtained permission to search his car where they found two stolen credit
cards. Id. at 413.

154. Schneckloth v. Bustamonte, 412 U.S. 218, 277-90 (1973) (Marshall, J., dissenting); see
United States v. Watson, 423 U.S. 411, 456-58 (1976) (Marshall, J., with Brennan, J., dissenting).

155. See United States v. Cepulonis, 530 F.2d 238, 243-44 (1st Cir.), cerf. denied, 96 S. Ct.
2231 (1976) (consent to search hotel room by handcuffed arrestee surrounded by agents with

shotguns voluntary; arrestee expressed concern for wife and children in hotel room; arrestee

acquainted with violence and had confronted police before); United States v. Gavic, 520 F.2d

1346, 1351-52 (8th Cir. 1975) (consent to search automobile voluntary; agents informed arrestee

that they would obtain search warrant anyway); United States v. Evans, 519 F.2d 1083 (9th Cir.)
(per curiam), cert, denied, 423 U.S. 916 (1975) (consent to search automobile voluntary;
plainclothes officers held arrestee at gunpoint).

156. Matlock v. United. States, 415 U.S. 164, 169-71 & n.7 (1974) (woman who shared

defendant's bedroom could consent to its search); see, e.g., United States v. Cook, 530 F.2d 145,
148-49 (7th Cir.), cert, denied, 96 S. Ct. 2234 (1976) (owner of poultry house shared with

defendant could consent to search); United States v. Verdoorn, 528 F.2d 103, 106 (8th Cir. 1976)
(wife could consent to search of Tarm and outbuildings); United States v. Canada, 527 F.2d 1374,
1377-78 (9th Cir. 1975) (companion carrying suitcase at airport could consent to search); United
States v. Green, 523 F.2d 968, 971 (9th Cir. 1975) (colessee could consent to search of house

except defendant's bedroom); United States v. Oliver, 523 F.2d 253, 256, 259 (2d Cir. 1975)
(wife could consent to search of house and automobile).

157. Matlock v. United States, 415 U.S. 164, 171 n.7 (1974); Frazier v. Cupp, 394 U.S. 731,
740 (1969) (joint user of duffel bag could consent).

158. United States v. Peterson, 524 F.2d 167, 177-81 (4th Cir. 1975), cert, denied, 423 U.S.

1088 (1976).
159. United States v. Turbyfill, 525 F.2d 57, 58-59 (8th Cir. 1975).
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contained the fruits of the crime.160 The courts refused to sanction

third party consents by a common carrier161 and by a third person
who had custody over, but no access to, the secret contents of a

locked metal box.162

Seizure of Items in Plain View. A police officer may seize
without a warrant evidence in plain view that he inadvertently
discovers if he has a lawful right to be in the place where the

discovery occurs and if he immediately recognizes the object as

evidence.163 For example, in United States v. Clark164 the police
executed a warrant to search the defendant's house for controlled
substances. Despite the limitation of the warrant, the officers
inventoried a large quantity of the defendant's personal effects,
recording serial numbers of the television, stereo equipment, and
several weapons.165 The pistol was later found to have been illegally
160. United States v. Cepulonis, 530 F.2d 238, 244 (1st Cir.), cert, denied, 96 S. Ct. 2231

(1976).
161. United States v. Kelly, 529 F.2d 1365, 1371 (8th Cir. 1976) (obscene books).
162. United States v. Diggs, F.2d , , No. 75-1547, at 11-13 (3d Cir. Nov. 28,

1975), rev'den banc, F.2d, , No. 75-1547 (3d Cir. Aug. 27, 1976).
163. See, e.g., Coolidge v. New Hampshire, 403 U.S. 443, 467-69 (1971); Harris v. United

States, 390 U.S. 234, 236 (1968); United States v. Guidry, 534 F.2d 1220, 1222 (6th Cir. 1976)
(valid seizure of counterfeit money in transparent bag discovered by officers who entered
defendant's house under exigent circumstances created by fire); United States v. Webb, 533 F.2d
391, 393-94 (8th Cir. 1976) (shotgun and shells seen in vehicle by officer who stopped defendant
for traffic violation); United States v. Kelly, 529 F.2d 1365, 1372 & n.4 (8th Cir. 1976) (seizure
of allegedly obscene materials by officer called after common carrier discovered them during
routine inspection invalid; first amendment issue requires greater adherence to warrant

requirement); United States v. Wysong, 528 F.2d 345, 349 (9th Cir. 1976) (valid seizure of ledger
discovered in the defendant's suitcase during execution of a search warrant for cocaine and marked

money); United States v. Race, F.2d , , No. 75-1620, at 4-5 (4th Cir. Nov. 11, 1975)
(per curiam) (handguns discovered under pillow and between mattress and boxspring of
defendant's bed during execution of search warrant for shotgun admissible); United States v.

Mason, 523 F.2d 1122, 1126-27 (D.C. Cir. 1975) (valid seizure of keys to stolen automobile found
on table by officers making arrest for car theft); United States v. Williams, 523 F.2d 64, 66-67
(8th Cir. 1975), cert, denied, 423 U.S. 1090 (1976) (valid seizure of sawed-off shotgun discovered
by officers who followed defendant into vacant apartment with landlord's consent); United States
v. Peterson, 522 F.2d 661, 665 (D.C. Cir. 1975) (valid seizure of weapons discovered by officers
who chased defendants into house in hot pursuit); United States v. Rollins, 522 F.2d 160, 166 (2d
Cir. 1975) (alternative holding), cert, denied, 424 U.S. 918 (1976) (valid seizure of passports
discovered in bureau drawer during execution of search warrant for pistol and ammunition);
United States v. Lara, 517 F.2d 209, 211 (5th Cir. 1975) (valid seizure of marijuana seen through
window of camper during investigatory border stop of defendant's vehicle).
The plain view doctrine applies to senses other than sight. See United States, v. Sifuentes, 508

F.2d 845, 848 (4th Cir. 1974) (smell of marijuana from inside of van); cf. United States v.

Bronstein, 521 F.2d 459, 461-62 (2d Cir. 1975) (dictum), cert, denied, 424 U.S. 918 (1976) (had
police used own senses instead of dogs, could be no serious contention of unlawful search); United
States v. Santibanez, 517 F.2d 922, 923 (5th Cir. 1975) (per curiam) (fixed checkpoint search of
automobile valid because probable cause established by marijuana odor noticed during routine
inquiry of driver's citizenship). But see United States v. Bronstein, supra at 464 (Mansfield, J.,
concurring) (use of marijuana-sniffing dog is a search).

164. 531 F.2d 928 (8th Cir. 1976).
165. Id. at 931.
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obtained; the Eighth Circuit held the wholesale examination of
defendant's property inconsistent with the plain view doctrine
because the officers did not immediately recognize the items as

evidence of crime.166
The Second Circuit has carved out an exception to the requirement

that the evidence be discovered inadvertently. In United States v.

Montiell161 and United States v. Morell168 officers made valid
warrantless entries to arrest drug dealers whom the agents knew had
drugs on the premises.169 The Second Circuit upheld the seizure of

drugs and paraphernalia under the plain view rule stating that
inadvertent discovery is not required when the primary motive behind
the entry is to effect an arrest based upon probable cause.170 A

better, more direct rationale would have been to uphold the seizures
as either incident to arrest or justified by exigent circumstances171
rather than to needlessly contort the plain view doctrine.

Border Searches. The fourth amendment's requirement of a

warrant with probable cause to conduct a search does not apply to

persons or goods seeking entry to this country at the border172 or its
functional equivalent.173 The Government has the right, in the

166. Id. at 932. The court concluded that the first two elements of plain view, lawful entry and
inadvertent discovery, were met. Id.; see United States v. Lacey, 530 F.2d 821, 823-25 & n.2 (8th
Cir. 1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (seizure of money from arrestee's

apartment justifiable as custody for safekeeping, not plain view); United States v. Canestri, 518
F.2d 269, 275 & n.7 (2d Cir. 1975) (seizure of sawed-off shotguns and automatic weapons lawful
under plain view exception; such weapons generally illegal).

167. 526 F.2d 1008 (2d Cir. 1975).
168. 524 F.2d 550 (2d Cir. 1975).
169. 526 F.2d at 1009; 524 F.2d at 552.
170. 526 F.2d at 1010; 524 F.2d at 555-56.
171. The court in Morell acknowledged that the seizures in question could be justified as

searches incident to arrest, noting that an earlier case on "all fours" with Morell had so concluded.
524 F.2d at 556; see United States v. Artieri, 491 F.2d 440 (2d Cir.), cert, denied, 417 U.S. 949

(1974). The court appears to have committed the error that Justice Stewart warned against in
Coolidge: "[A]ny evidence seized by the police will be in plain view, at least at the moment of

seizure." Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971) (emphasis in original).
172. See Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973); Carroll v. United States,

267 U.S. 132, 154 (1925) (dictum); United States v. Rivera-Marquez, 519 F.2d 1227, 1228 (9th
Cir.), cert, denied, 423 U.S. 949 (1975) (crossing border sufficient cause to search). The Fifth
Circuit may require customs agents to meet a standard of reasonable suspicion. See United States
v. Bates, 526 F.2d 966, 967 (5th Cir. 1976) (per curiam). Mail entering the United States from

foreign countries also is subject to warrantless search and seizure. See United States v. Milroy,
F.2d , , No. 75-1675, at 9-10 (4th Cir. Mar. 2, 1976), cert, denied, 96 S. Ct. 2633

(1976) (envelopes mailed at APO in Thailand subject to customs search under border search

rationale). Moreover, such searches are permissible even after mail has left its original point of
entry. See United States v. King, 517 F.2d 350, 353 (5th Cir. 1975) (warrantless customs search of

letters in Birmingham, Alabama justified as border search even though they had entered the

country in San Francisco).
173. Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973). Established checkpoints

near the border at the confluence of two or more roads that extend from the border and inland
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interests of national security, to require anyone entering the country
to prove that he and his belongings are entitled to enter.174 The

permissible scope of these searches is undefined, but at some point
even border-crossers have a reasonable expectation of privacy
requiring some quantum of causation to justify the intrusion.175

The fourth amendment affords increased protections in searches
and investigational stops conducted near, but not at, the border. In

Almeida-Sanchez v. United States116 the Supreme Court held that

roving patrols 25 miles from the border cannot stop and search
vehicles at random without consent or probable cause.177 Roving
border patrols may, however, conduct brief investigative stops when
there is a reasonable suspicion to believe a vehicle may contain illegal
aliens.178 Among the factors officers may consider in formulating a

reasonable suspicion are: proximity to the border, traffic patterns,
the officers' past experience, information concerning recent border

crossings, the driver's behavior, the type and appearance of the

vehicle, and the appearance of its passengers.179 The scope of the

points of deplaning for nonstop international flights are functional equivalents of the border. Id. at

273; see United States v. Kallevig, 534 F.2d 411, 413-14 & n.4 (1st Cir. 1976) (airport); United
States v. Hart, 525 F.2d 1199, 1200 (5th Cir.) (per curiam), cert, denied, 96 S. Ct. 3234 (1976)
(permanent checkpoint 20 miles from border); United States v. Del Bosque, 523 F.2d 1251, 1252
(5th Cir. 1975) (per curiam) (traffic sensitive device 60 miles from border not functional

equivalent). The Ninth Circuit held this term that the domestic anchorage of a vessel is the
functional equivalent of the border if the vessel has actually entered the United States from
outside territorial waters or if agents are reasonably certain that it has done so. United States v.

Tilton, F.2d , , No. 75-1916, at 5 (9th Cir. Apr. 21, 1976) (remand to determine
whether vessel actually had been or reasonable to believe it had been outside United States
waters); United States v. Solmes, 527 F.2d 1370, 1372 (9th Cir. 1976) (actually had departed and
reentered United States waters).

174. Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973); Carroll v. United States, 267
U.S. 132, 154 (1925) (dictum).
175. See Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973) (scope of intrusiveness

left open); United States v. Kallevig, 534 F.2d 411, 413 (1st Cir. 1976) (some suspicion required
to conduct strip search); United States v. Rivera-Marquez, 519 F.2d 1227, 1228 (9th Cir.), cerf.
denied, 423 U.S. 949 (1975) (real suspicion required to conduct strip search); cf. United States v.
Soria, 519 F.2d 1060, 1063 (5th Cir. 1975) (border agents' authority to search unfettered except
possible due process limitation on manner). Persons crossing a border are aware that they may be
subjected to a customs inspection; therefore, they have a lesser expectation of privacy than
persons traveling inland. See United States v. King, 517 F.2d 350, 353 (5th Cir. 1975).

176. 413 U.S. 266 (1973).
177. Id. at 273; see United States v. Bates, 533 F.2d 466, 468-69 (9th Cir. 1976) (probable

cause to search automobile because defendant visited known smuggling area, drove evasively, and
lied to officers).

178. United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975).
179. Id. at 884-85. Reasonable suspicion must be the product of specific articulable facts and

rational inferences drawn from those facts. Id. at 884; see, e.g.. United States v. Flores, 531 F.2d
222, 224 (5th Cir. 1976) (reasonable suspicion to stop because agents observed exchange of
objects between defendant's automobile and another vehicle known to contain marijuana); United
States v. Ogilvie, 527 F.2d 330, 331-32 (9th Cir. 1976) (no reasonable suspicion to stop
automobile that made U-turn at highway exit immediately before border patrol checkpoint);
United States v. Estrada, 526T.2d 357, 358 (5th Cir. 1976) (per curiam) (reasonable suspicion to'
stop automobile that turned off highway after seeing border patrol and acted evasively when
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questioning must be reasonably related to its purpose180 and cannot

go beyond inquiry into the citizenship and immigration status of the
occupants of the vehicle and explanation of suspicious circum
stances.181
In United States v. Ortiz182 the Supreme Court extended the

holding of Almeida-Sanchez to fixed checkpoints away from the
border or its functional equivalent.183 The Court noted that there is
no less invasion of privacy involved in a fixed checkpoint search than
in a search initiated by a roving patrol and that without a probable
cause requirement the border patrol agents would possess a degree of
discretion to search vehicles wholly inconsistent with the fourth
amendment.184 The Court carefully restricted the decision to
vehicular searches and did not reach the question of degree of cause

necessary to justify an investigational stop at a fixed checkpoint.185
This term in United States v. Martinez-Fuerte186 the Court decided
the question left open in Ortiz and ruled that investigatory stops at

reasonably located fixed checkpoints are lawful even in the absence of
a specific articulable cause.187 The Court found that the visibility and

regularity of operation of the checkpoints and the limited scope of

permissible inquiry minimized any invasion of personal security and
did not significantly infringe on the motorist's right of free passage

followed); United States v. Mayes, 524 F.2d 803, 804, 806 (9th Cir. 1975) (reasonable suspicion
to stop disheveled defendant walking north on dirt road 2 miles from border); United States v.

Soria, 519 F.2d 1060, 1063 (5th Cir. 1975) (vague tip not reasonable suspicion to stop vehicle
heading towards border; no nexus between vehicle and border); United States v. Lara, 517 F.2d

209, 210-11 (5th Cir. 1975) (reasonable suspicion to stop heavily loaded vehicle 2 miles from
border in sparsely populated area). If a traffic sensitive device is employed to alert border agents
that a vehicle is traveling along highways leading from the border, agents must have independent
facts to justify a stop. See United States v. Partner, 527 F.2d 1337, 1338 (5th Cir. 1976) (per
curiam) (no reasonable suspicion to stop automobile for driving over traffic sensitive device);
United States v. Martinez, 526 F.2d 954, 955-56 (5th Cir. 1976) (same); United States v. Del
Bosque, 523 F.2d 1251, 1252 (5th Cir. 1975) (per curiam) (no reasonable suspicion to stop
automobile driven by Mexican over traffic sensitive device). Mexican ancestry is a relevant factor,
but does not by itself create a reasonable suspicion of illegal entry. United States v.

Brignoni-Ponce, 422 U.S. 873, 886-87 (1975).
180. United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975); see Terry v. Ohio, 392 U.S. 1,

29 (1968).
181. United States v. Brignoni-Ponce, 422 U.S. 873, 881-82 (1975).
182. 422 U.S. 891 (1975).
183. Id. at 896-97; see United States v. Martinez, 526 F.2d 954, 954-55 (5th Cir. 1976) (fixed

checkpoint search of box in rear of pickup truck invalid without probable cause); United States v.

Santibanez, 517 F.2d 922, 923 (5th Cir. 1975) (per curiam) (fixed checkpoint search of

automobile valid because probable cause established by marijuana odor noticed during routine

inquiry of driver's citizenship).
184. 422 U.S. at 895-96.
185. Id. at 895, 897 n.3; see United States v. Salter, 521 F.2d 1326, 1328 n.7 (2d Cir. 1975)

(Ortiz and Brignoni-Ponce do not resolve validity of checkpoint stops made for the purpose of

routine inquiry into citizenship).
186. 96 S. Ct. 3074 (1976).
187. Id. at 3084.



1976] Circuits Note: Criminal 241

without intervention.188 The Court recognized that, objectively
analyzed, the intrusiveness of a stop at a checkpoint was as great as

that present at a stop by a roving patrol, but distinguished the former

as being subjectively less intrusive in terms of the likelihood that it

would cause concern or fright on the part of lawful travellers.189

Therefore, the Court held that such random investigative detention is

permissible without individualized suspicion and that referral of

particular motorists to secondary inspection areas for further

questioning could be made on criteria less than that required to

sustain a stop by a roving patrol.190 Retroactive application of the
Almeida-Sanchez decision is not required;191 however, there is a split
in the circuits over whether the decision in Ortiz should be applied
retroactively to situations occurring after Almeida-Sanchez. 192

ARRESTS

Legality of Arrest. This term the Supreme Court in United
States v. Watson193 held that a warrantless arrest in a public place for

a felony does not violate the fourth amendment even if there is

ample time to obtain a warrant.194 The Court relied on the common

law rule that police officers may make an arrest when they have

188. Id. at 3082-83.
189. Id. at 3083.
190. Id. at 3084-85. Mexican ancestry is alone sufficient grounds for referral to a secondary

investigation area whereas it would not be sufficient to justify a roving patrol stop. Compare id. at
3085 with United States v. Brignoni-Ponce, 422 U.S. 873, 886 (1975).
191. United States v. Peltier, 422 U.S. 531, 542 (1975).
192. Compare United States v. Juarez-Rodriguez, F.2d , , No. 74-1118, at 4-5

(9th Cir. Apr. 23, 1976) (refusing to apply probable cause standard of Ortiz retroactively to

checkpoint stop occurring after Almeida-Sanchez) with United States v. Martinez, 526 F.2d 954,
954-56 (5th Cir. 1976) (applying Ortiz and Brignoni-Ponce standards retroactively to searches
occurring after Almeida-Sanchez). The Fifth Circuit reasoned in Martinez that the Almeida-
Sanchez decision put border agents on notice that probable cause or reasonable suspicion might be
required in all border search situations away from the actual border or its functional equivalent.
526 F.2d at 956.
The Supreme Court has already ruled that Brignoni-Ponce and Ortiz do not apply retroactively

to searches occurring before Almeida-Sanchez, because the purposes of the exclusionary rule
would not be served when border agents relied upon a valid statute and prior judicial opinions in
conducting the searches in question. Bowen v. United States, 422 U.S. 916, 921 (1975).

193. 423 U.S. 411 (1976).
194. Id. at 423-24; see Gerstein v. Pugh, 420 U.S. 103, 113-14 (1975). Circuit courts this term

arrived at the same conclusion. See United States v. Burnett, 526 F.2d 911, 912-13 (5th Cir.) (per
curiam), cert, denied, 96 S. Ct. 2179 (1976) (warrantless arrest lawful when officer has probable
cause, despite time to obtain warrant); United States v. Rollins, 522 F.2d 160, 167 (2d Cir. 1975),
cert, denied, 424 U.S. 918 (1976) (same); cf. United States v. Williams, No. 75-1527, at 2 (4th Cir!
Dec. 24, 1975) (unpublished per curiam opinion) (officers need not have warrant in their
possession at time of arrest).
The holding in Watson, as Justice Powell pointed out, creates an anomaly by affording greater

fourth amendment protections against searches than against arrests, even though the burdens of an
arrest are greater than those of a search. 423 U.S. at 427-28 (Powell, J., concurring).
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reasonable grounds to believe the person being arrested committed
the felony.195 Watson did not consider whether, absent exigent
circumstances, a warrantless arrest in a private place violates the
fourth amendment.196 In United States v. Santana19'' police officers
had probable cause to arrest the defendant for distribution of heroin.

They encountered the defendant standing in her doorway; when they
identified themselves, she retreated and the officers pursued, arresting
her in the vestibule.198 The Court upheld the legality of the arrest,
noting that the defendant had no reasonable expectation of privacy
while standing in the doorway to her house;199 therefore, under

Watson, the officers could make an arrest in public based upon

probable cause, and under Warden v. Hayden,200 they could pursue
her into the house to effect that arrest.201 The Court's opinion fails
to discuss whether officers should be allowed to rely on exigent
circumstances created by their own conduct in attempting to effect
the warrantless arrest at the doorway.202 The Court's opinion also

ignores the rationale of Johnson v. United States203 that, in the
absence of exigent circumstances, the interposition of a magistrate
between the police officer and the citizen serves to reduce the
likelihood of mistakes by overzealous officers anxious to make an

arrest.204
In situations where police must enter a dwelling to make an arrest,

the officers must comply with section 3109 of title 18 of the United
States Code by announcing their authority and purpose; they may

195. 423 U.S. at 418-19.
196. Id. at 418 n.6. The Court, however, cites the Model Code ofPre-Arraignment Procedure,

which would authorize entry onto private premises to effect a warrantless arrest. ALI MODEL
Code of Pre-Arraignment Procedure �120.6(1) (1975 Draft).

197. 96 S. Ct. 2406 (1976).
198. Id. at 2408-09.
199. Id. at 2409; see United States v. Anderson, 533 F.2d 1210, 1214 (D.C. Cir. 1976) (no

reasonable expectation of privacy in corridors of roominghouse; arrest upheld).
200. 387 U.S. 294 (1967).
201. 96 S. Ct. at 2409-10; see United States v. McLaughlin, 525 F.2d 517, 520-21 (9th Cir.

1975) (warrantless entry of house justified because officers observed drugs being carried into

house).
202. 96 S. Ct. at 2411-12 (Marshall, J., with Brennan, J., dissenting).
203. 333 U.S. 10 (1948).
204. Id. at 13-14. A requirement of prior authorization is reasonable because illegality of arrest

is not remediable under the exclusionary rule unless illegal fruits result from the arrest. See Frisbee
v. Collins, 342 U.S. 519, 522-23 (1952); United States v. Lovato, 520 F.2d 1270, 1271-72 (9th
Cir. 1975); cf. Medina-Sandoval v. Immigration & Natural. Serv., 524 F.2d 658, 659 (9th Cir.

1975) (per curiam) (illegal stop and detention does not invalidate subsequent deportation
proceeding). Moreover, if officers act in good faith in making an arrest pursuant to an

unconstitutional statute, the arrest is valid and evidence seized incident to the arrest is admissible.

Boeckenhaupt v. United States, 537 F.2d 1182, 1183 (4th Cir. 1976) (per curiam).
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enter forcibly only if they are refused admittance.205 Refusal,
however, may be inferred from a lack of response.206 Moreover, in
cases involving the possible destruction of evidence or danger to

police or bystanders, officers may enter almost immediately after the

announcement of authority.207 In United States v. Murrie20* the

defendant testified at the suppression hearing that the officers barged
into his house without any announcement; the officers testified that

they announced and waited 2 minutes before breaking down the
door.209 The Sixth Circuit held that once the defendant makes a

prima facie showing that the officers did not comply, the burden is

on the Government to prove announcement of purpose and refusal of
admission.210

Probable Cause to Arrest. After Watson, the primary issue in

evaluating a warrantless arrest is whether there was probable cause to

arrest.211 Courts base probable cause upon a totality of the

circumstances, looking to the facts within the officer's personal
knowledge and those of which he had reasonably reliable information
at the moment of arrest.212 In Watson, for example, the Supreme

205. 18 U.S.C. �3109 (1970). Although the statute relates only to the execution of search

warrants, the Supreme Court has applied its provision to entries made to arrest. Miller v. United

States, 357 U.S. 301, 313-14 (1958); see United States v. James, 528 F.2d 999, 1017 (5th Cir.

1976) (warrantless entry to execute arrest warrant after announcement by bullhorn and teargas
barrage valid; defendants heavily armed and dangerous).

206. United States v. Allende, 486 F.2d 1351, 1353 (9th Cir. 1973), cerf. denied, 416 U.S. 958

(1974); see United States v. Murrie, 534 F.2d 695, 697 (6th Cir. 1976) (no inference of refusal
because issue of passage of time unresolved; remand to determine refusal question); United States
v. James, 528 F.2d 999, 1017 (5th Cir. 1976) (verbal refusal not required; failure to respond
within a reasonable time tantamount to refusal).

207. See United States v. Wysong, 528 F.2d 345, 348 (9th Cir. 1976) (5 to 10-second delay
before entering room justified by possible destruction of illegal narcotics); United States v.

Hobson, 519 F.2d 765, 776 (9th Cir.), cerf. denied, 423 U.S. 931 (1975) (10 to 30-second delay
justified by fear that defendant heavily armed and dangerous).

208. 534 F.2d 695 (6th Cir. 1976).
209. Id. at 697.
210. Id. at 698.
211. United States v. Watson, 423 U.S. 411, 417 (1976); Burbank v. Warden, 535 F.2d 361,

363 (7th Cir. 1976).
212. E.g., Beck v. Ohio, 379 U.S. 89, 91 (1964) (no probable cause to arrest on mere suspicion

and prior record); Burbank v. Warden, 535 F.2d 361, 364 (7th Cir. 1976) (probable cause to arrest
defendant because witnesses' detailed description recognized by officer with many years
experience in neighborhood); United States v. Casimiro-Benitez, 533 F.2d 1121, 1123-24 (9th Cir.
1976) (probable cause to arrest defendant hiding in area known to be frequented by illegal aliens);
United States v. Miller, 532 F.2d 1335, 1337 (10th Cir. 1976) (probable cause to arrest defendants
who lied to police officer and met general description of bank robbers); United States v.

Chadwick, 532 F.2d 773, 784 (1st Cir. 1976), cerf. granted, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976)
(No. 75-1721) (no probable cause to arrest defendant based upon mere association with suspected
criminals); United States v. Race, 529 F.2d 12, 14 (1st Cir. 1976) (probable cause to arrest
defendant attempting to claim crate after drug detecting dog reacted positively to crate); United
States v. Marshall, 526 F.2d 1349, 1357-58 (9th Cir.), cerf. denied, 96 S. Ct. 2631 (1976)
(probable cause to arrest based on tip from reliable informant, independent police investigation
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Court affirmed a warrantless arrest by postal inspectors based upon
both reliable information that the defendant was selling stolen credit
cards and personal verification that the cards were in fact stolen.213
An arrest made in response to a police radio broadcast is valid only

if the officer initiating the broadcast had probable cause to do so.214
For example, in United States ex rel. Mungo v. LaVallee215 officers
received radio information specifying the license number, make, and
color of the getaway car of armed robbers. The officers located the
car, arrested the occupants, and seized evidence of the robbery.216
The Second Circuit reversed the denial of habeas corpus because the
source of the facts that inspired the radio broadcast was never

disclosed; therefore, there was no probable cause to arrest.217

corroborating tip, and surveillance indicating heroin transaction in progress); United States v.

Portillo-Reyes, 529 F.2d 844, 848 (9th Cir. 1975), petition for cert, filed, 45 U.S.L.W. 3037 (U.S.
July 27, 1976) (No. 75-1737) (no probable cause to arrest defendant found sleeping in Volkswagen
near border after arrest of illegal alien with Volkswagen's key); United States v. Canada, 527 F.2d
1374, 1379 (9th Cir. 1975), cert, denied, 45 U.S.L.W. 3254 (U.S. Oct. 4, 1976) (probable cause to

arrest defendant who was accompanied to airport by known drug dealer, carried $68,000 on plane,
and drove evasively after deplaning); United States v. Green, 525 F.2d 386, 390 (8th Cir. 1975)
(probable cause to arrest defendants described by salesman who sold ski caps to defendants near
bank robbed by men wearing ski caps); United States v. Moreno-Buelna, 524 F.2d 1129, 1131
(9th Cir.), cert, denied, 423 U.S. 1035 (1975) (probable cause to arrest defendant upon reliable

tip, corroborated by surveillance, that drug transaction was underway); United States v. Shavers,
524 F.2d 1094, 1096 (8th Cir. 1975) (no probable cause to arrest defendant because description
of bank robber fit many people); United States v. Klein, 522 F.2d 296, 299 (1st Cir. 1975)
(probable cause to arrest defendant because police observed drug transaction); United States v.

Cortez, 521 F.2d 1, 3-4 (5th Cir. 1975) (probable cause to arrest defendant leaving border

smuggling area after police witnessed apparent drug transaction); United States v. Wingate, 520
F.2d 309, 315 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (probable cause to arrest

defendant who accompanied accomplice to drug sale at which police expected two sellers;
defendant acted suspiciously); United States v. Norman, 518 F.2d 1176, 1177 (4th Cir. 1975) (per
curiam) (probable cause to arrest defendant whose registration card at motel listed description and
license number of stolen car parked in motel lot); United States v. Weber, 518 F.2d 987, 990 (8th
Cir. 1975) (probable cause to arrest defendant who discussed with bugged informant plans to

manufacture illegal drugs); United States v. Meek, No. 74-1706, at 2 (4th Cir. Sept. 4, 1975)
(unpublished per curiam opinion) (probable cause to arrest defendant after airline employees
found marijuana in luggage).
The test is whether a reasonably prudent person could believe from the circumstances that the

individual committed a crime. United States v. Casimiro-Benitez, supra at 1123; United States v.

Green, supra at 390; United States v. Klein, supra at 299.
213. United States v. Watson, 423 U.S. 411, 412-13 (1976).
214. Whiteley v. Warden, 401 U.S. 560, 568 (1971).
215. 522 F.2d 211 (2d Cir. 1975), vacated on other grounds, 96 S. Ct. 3215 (1976).
216. Id. at 213.
217. Id at 214-15. Police, however, may accumulate fragments of information from a series of

radio broadcasts to form probable cause to arrest, if the sources of the broadcasts are later shown

to be reliable, such as victims or witnesses. United States v. Miller, 532 F.2d 1335, 1337 (10th Cir.

1976); see United States v. Gaither, 527 F.2d 456, 458 (4th Cir. 1975) (per curiam), cert, denied,
96 S. Ct. 1728 (1976) (probable cause to arrest bank robbers based upon broadcast of getaway car

license).
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A tip may establish probable cause to arrest, but only if both the

informant is reliable and the information supplied is dependable.218
Probable cause to arrest also may be established if a person who says

he is the victim of a crime identifies the suspect and provides credible
information concerning the crime.219
In ruling on motions to suppress, courts often must determine

whether a particular police action was an unlawful arrest without

probable cause or a lawful investigative detention based upon
reasonable suspicion. The critical factor is whether the individual was
free to go at the time of the encounter;220 courts look to the
circumstances to determine whether the officer intended to arrest or

merely to detain.221 If the scope of the detention is reasonably
related to the suspicion that occasioned the stop, any further
evidence revealed during the investigation may provide probable cause

to arrest.222 For example, in Irwin v. Wolff123 officers stopped the
defendant after his car had been seen repeatedly under suspicious
circumstances in a robbery-ridden neighborhood. Because of a heavy
rain, the officers invited the defendant to accompany them to the

police station to talk; at the police station the defendant discarded a

large knife and the police arrested him.224 The Eighth Circuit held the

218. United States v. Jackson, 533 F.2d 314, 317 (6th Cir. 1976); see, e.g., United States v.

Watson, 423 U.S. 411, 412-13 (1976) (postal inspector confirmed tip from previously reliable
informant that credit cards stolen); United States v. Alejandro, 527 F.2d 423, 424-27 (5th Cir.

1976) (corroboration of extensively detailed tip and police observation of suspicious activity
resembling heroin transaction provided probable cause despite first-time informant); United States
v. Moreno-Buelna, 524 F.2d 1129, 1131-32 (9th Cir.), cert, denied, 423 U.S. 1035 (1975)
(corroboration of detailed tip about marijuana drop from previously reliable informant combined
with police experience in area provided probable cause); United States v. Cantu, 519 F.2d 494,
496 (7th Cir.), cert, denied, 423 U.S. 1035 (1975) (verification of detailed information concerning
progress of automobile transporting illegal aliens provided probable cause). See also notes 26-38
supra and accompanying text.

219. United States v. Anderson, 533 F.2d 1210, 1213-14 (D.C. Cir. 1976).
220. See Henry v. United States, 361 U.S. 98, 103 (1959).
221. United States v. Collins, 532 F.2d 79, 81 (8th Cir. 1976) (information obtained during

investigatory stop used to establish probable cause to arrest later); see Irwin v. Wolff, 529 F.2d
1119, 1122-23 (8th Cir. 1976) (initial investigatory stop and ride to station house did not
constitute arrest because defendant consented to trip; heavy rain precluded talking on street).
222. E.g., Terry v. Ohio, 392 U.S. 1, 30-31 (1968); United States v. Bates, 533 F.2d 466,

468-69 (9th Cir. 1976) (driver's evasive answers to questions and failure to produce key to trunk
of car provided probable cause to arrest for smuggling); United States v. Boyd, 530 F.2d 1269,
1270 (5th Cir. 1976) (lack of tax stamp on liquor bottle observed in plain view during routine
license check provided probable cause to arrest); United States v. Gidley, 527 F.2d 1345, 134849
(5th Cir. 1976) (gun-like bulge observed while questioning suspect who passed marked money
from bank robbery provided probable cause to arrest); United States v. Harris, 528 F.2d 1327,
1329-30 (8th Cir. 1975) (driver's failure to produce license and scratches around license plate
provided probable cause to arrest for automobile theft); United States v. Diggs, 522 F.2d 1310,
1314 (D.C. Cir. 1975) (observation of defendants' clothes and briefcase, which were in plain view
during valid stop, provided probable cause to arrest because matched descriptions given by citizens
at scene of bank robbery).

223. 529 F.2d 1119 (8th Cir. 1976).
224. Id. at 1121-22.
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knife admissible and ruled that the arrest did not occur until after
the defendant discarded the knife; the court considered the trip to
the station house voluntary, noting that the officer testified that the
defendant was free to go until the knife was discarded.225

Evidence of another crime discovered inadvertently during an arrest
based upon a misidentification may supply probable cause to arrest.
In United States v. Murrie226 officers mistakenly arrested the son of
the individual named in the arrest warrant.227 The Sixth Circuit held
that a gun and a confession obtained from the defendant were

admissible because the officers acted in good faith in mistakenly
arresting him.228

ELECTRONIC SURVEILLANCE

Title III of the Omnibus Crime Control and Safe Streets Act of

1968229 authorizes law enforcement officials to conduct electronic
surveillance230 in specially designated circumstances and under

precisely controlled procedures.231 The statute seeks to allow

electronic surveillance while controlling its vast potential for abuse232

225. Id. at 1122-23.
226. 534 F.2d 695 (6th Cir. 1976).
227. Id. at 696.
228. See id. at 696-97.
229. 18 U.S.C. �� 2510-20 (1970).
230. Id. �2516(1) (authorization for "interception of wire or oral communication"); id.

�� 2510(l)-(2) (definitions of "wire" and "oral" communications). The term electronic
surveillance is used as a generic description of the interception of wire or oral communications.

231. See id. �� 2516, 2518. Section 2516 provides for application to a federal judge of

competent jurisdiction for an order authorizing the interception of wire or oral communications, if
the interception may provide evidence of a variety of enumerated crimes. Id. ��2516(l)(a)-(g).
Section 2518 sets forth detailed procedures for the interception of wire or oral communications.
Id. �2518.
Title III was drafted to conform to the Supreme Court's decisions in United States v. Katz and

Berger v. New York, which set forth guidelines for a constitutionally acceptable electronic
surveillance statute. S. REP. No. 1097, 90th Cong., 2d Sess. 74-75 (1968); see United States v.

Katz, 389 U.S. 347, 356 (1967) (judicial estimate of probable cause, precisely drawn court order,
notice to subjects); Berger v. New York, 388 U.S. 41, 58-59 (1967) (particularity, probable cause,

prompt execution, and return). See generally Cranwell, Judicial Fine-Tuning of Electronic
Surveillance, 6 SETON HALL L. Rev. 225, 239-45 (1975). The constitutionality of the statute is

generally accepted. See United States v. Turner, 528 F.2d 143, 158-59 (9th Cir.) (Merill, J.,
concurring), cerf. denied, 423 U.S. 996 (1975); Circuits Note: 1974-1975 Term 198 n.100. See

generally Note, Federal Decisions on the Constitutionality of Electronic Surveillance Legislation,
11 AM. Crim. L. Rev. 639, 674-93 (1973).
Title III embodies minimum national standards for electronic surveillance, which the supremacy

clause of the Constitution makes binding upon the states; state legislatures may enact similar
statutes if they contain equal or greater restrictions upon the use of electronic surveillance. See
U.S. CONST, art. VI, cl. 2; United States v. Capra, 501 F.2d 267, 276-77 (2d Cir. 1974), cerf.
denied, 420 U.S. 990 (1975); Commonwealth v. Vitello, 327 N.E.2d 819, 833, 835 (Mass. 1975).

232. See Gelbard v. United States, 408 U.S. 41, 48-50 (1972); United States v. United States
District Court (Keith), 407- U.S. 297, 302 (1972); S. REP. No. 1097, 90th Cong., 2d Sess. 66

(1968).
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by requiring prior judicial authorization and continued judicial
supervision of the surveillance activities of law enforcement agents.233

Orders for Electronic Surveillance. A judge may issue an

order authorizing electronic surveillance upon a showing of probable
cause that a particular person has committed or is about to commit
certain enumerated crimes,234 that the facilities to be tapped will be
used in the commission of the crime, and that communications
concerning the crime will be intercepted by the surveillance.235 An
application must set forth a complete statement from which the
judge may conclude that normal investigative techniques involving
lesser intrusions have failed, would fail, or would be too dangerous.236
Courts have interpreted this requirement flexibly, recognizing that
wiretaps are neither a routine initial step nor an absolute last
resort.237 The Ninth Circuit, however, in United States v. Kalustian23*
held insufficient a conclusory statement that the agents' "knowledge
and experience" convinced them of the futility of normal
investigative techniques.239 The court's careful scrutiny of the

233. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518 (1970)- United
States v. Kalustian, 529 F.2d 585, 589 (9th Cir. 1975).

234. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(3)(a) (1970). The
crimes are set forth in section 2516. Id. �� 2516(l)(a)-(g).

235. Id. �� 2518(3)(b), (d); see United States v. Kirk, 534 F.2d 1262, 1273-74 (8th Cir. 1976)
(probable cause based on prior consented electronic surveillance of informant); United States v.

Leon, 534 F.2d 667, 675 (6th Cir. 1976) (probable cause based on reliable informant and prior
wiretaps showing defendant was conducting bookmaking operation); United States v. Vento, 533
F.2d 838, 847-48, 857 (3d Cir. 1976) (probable cause derived from reliable informants
corroborated through investigation; evidence derived from wiretap properly used to support
wiretap of other defendants); United States v. Principle, 531 F.2d 1132, 1135, 1138 (2d Cir
1976), petition for cert, filed, 44 U.S.L.W. 3582 (U.S. Apr. 1, 1976) (No. 75-1393) (probable
cause based on tip from informant who consented to recording).

236. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �� 2518(l)(c), (3)(c)(1970). See generally Note, Electronic Surveillance, Title III, and the Requirements ofNecessity 2
Hast. Const. L.Q. 571 (1975).
237. E.g., United States v. Schwartz, 535 F.2d 160, 163-64 (2d Cir. 1976) (informant unwilling

to testify and not privy to extensive information at time of wiretap application); United States v.

Vento, 533 F.2d 838, 849-50 (3d Cir. 1976) (informants refused to testify and defendant wary)-
United States v. Smith, 519 F.2d 516, 518 (9th Cir. 1975) (application supported by lengthy
affidavits and additional sworn testimony); see United States v. Cacace, 529 F.2d 1167 (5th Cir.
1976) (per curiam) (difficulty of stationary surveillance, lack of informants, and subject's
preventive actions); United States v. Turner, 528 F.2d 143, 152 (9th Cir.) (Merrill, J., concurring)
cert, denied, 423 U.S. 996 (1975) (difficulty of undetected visual observation, informants'
unwillingness to testify, and defendant's wariness precluded conventional surveillance)- S REP
NO. 1097, 90th Cong., 2d Sess. 101 (1968) (whether conventional investigation would be
unavailing should be matter of practical and commonsense analysis); cf. United States v

Ventresca, 380 U.S. 102, 109 (1965) (search warrant affidavits should be read in practical
manner).

238. 529 F.2d 585 (9th Cir. 1975).
239. Id. at 589-90. According to the court, sanctioning the agent's justification would dilute

the statute's protections by allowing the Government to show only the probability that illegalactivity was taking place. Id. at 589. Moreover, California did not allow electronic surveillance at
the time of the wiretap, but this had not prevented successful gambling prosecutions Id at 590
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Government's assertions demonstrates a worthy judicial cognizance of
the full measure of judicial supervision contemplated by title III.240
Although title III also requires the Government in its application

to identify all persons who will be the subject of surveillance and
who are known to be involved in the crime,241 this requirement is

statutory and not constitutional.242 Controversy about this require
ment continues in the circuits despite United States v. Kahn,243 in
which the Supreme Court held that a person is "known" and must be
identified in the interception order only if the authorities have

probable cause to believe that he is committing an offense for which
the order is sought.244 Several circuits have read Kahn to require that
the interception order identify all persons for whom probable cause

exists at the time it is sought.245 The Fifth Circuit arrived at a

different conclusion, however, holding in United States v. Doolittle246
that a failure to name defendants in the order did not require
suppression because the Government had complied substantially with

240. See Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518 (1970)
(procedural requirements for unlawful interception of wire or oral communications). Although the

showing that conventional techniques would be fruitless is a statutory rather than a fourth
amendment requirement, the decision in Kalustian is supported by the constitutional insufficiency
of conclusory search warrant affidavits. See Spinelli v. United States, 393 U.S. 410, 419 (1969)
(warrant affidavit must show circumstances by which informant obtained information and
corroboration by police investigation).

241. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �� 2518(l)(b)(iv), (4)(a)
(1970).

242. See United States v. Kahn, 415 U.S. 143, 155 n.15 (1974) (fourth amendment requires
description of place to be searched and persons or things to be seized, not person from whom

things will be seized). But see S. REP. No. 1097, 90th Cong., 2d Sess. 101 (1968) (naming
requirement reflects constitutional command of particularization). Officials who conduct
electronic surveillance "search" a communications facility and "seize" communications of a

certain type; no person is seized in a legal or ordinary sense. See Omnibus Crime Control and Safe
Streets Act of 1968, 18 U.S.C. �� 2518(4)(b)-(c) (1970) (order authorizing interception must

specify location of interception, type of communication sought and particular offense to which it

relates); cf. Berger v. New York, 388 U.S. 41, 58-59 (1967) (statute required naming of persons,
but not description of conversation; constitutionally defective for failure to describe thing to be

seized).
243. 415 U.S. 143 (1974).
244. Id. at 155; see Circuits Note: 1974-1975 Term 198-99 & n.105. The Eighth Circuit this

term described the holding in Kahn as a "negative one," reasoning that if government officials lack
probable cause they are not required to name the defendant. United States v. Civella, 533 F.2d

1395, 1403 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3739 (U.S. June 14, 1976) (No.
75-1813).
245. See, e.g., United States v. Principle, 531 F.2d 1132, 1137 (2d Cir. 1976), petition for cert.

filed, 44 U.S.L.W. 3582 (U.S. Apr. 1, 1976) (No. 75-1393) (rejecting argument that identification
of one subject renders further cumulative listing unnecessary); United States v. Chiarizio, 525 F.2d

289, 291-92 (2d Cir. 1975) (agents lacked probable cause as to defendant at time of application);
United States v. Donovan, 513 F.2d 337, 340-42 (6th Cir. 1975), cert, granted, 423 U.S. 915

(1976) (No. 75-212) (once probable cause established, irrelevant whether omission of names

purposeful or inadvertent).
246. 507 F.2d 1368 (5th Cir.), aff'd per curiam en banc, 518 F.2d 500 (5th Cir.), cerf.

dismissed, 423 U.S. 1008 (1975).



1976] Circuits Note: Criminal 249

other requirements of title III and the defendants had demonstrated
neither bad faith nor prejudice.247 Although it was not clearly
determined in Doolittle whether probable cause existed, the Fifth
Circuit recently interpreted Doolittle as applying even if probable
cause is found.248
The Doolittle decision highlights the judicial dilemma inherent in

balancing the clear requirements of title III with the desire to avoid
dismissal because of seemingly technical violations of the statute.249
The naming requirement is an important element of title Ill's
scheme to control the use of wiretaps because it facilitates a judicial
determination that surveillance is appropriate.250 If, as Kahn holds,
the naming requirement is properly a function of probable cause,251
Doolittle's focus on substantial compliance through postauthorization
notice is inappropriate because it deemphasizes an important facet of
the presurveillance probable cause determination. This shift in focus

may deprive defendants of a chance to move for suppression after

247. Id. at 1371-72; see United States v. Civella, 533 F.2d 1395, 1404 (8th Cir. 1976), petition
for cert, filed, 44 U.S.L.W. 3739 (U.S. June 14, 1976) (No. 75-1813) (absent prejudice or bad
faith, if statute otherwise complied with, no suppression). The en banc decision in Doolittle
affirmed the panel's opinion without discussion. 518 F.2d at 500-01. The panel opinion stressed
that the defendants had received actual notice, hearing, and transcripts, just as if they had been
named in the order. 507 F.2d at 1371.
The panel avoided resolving the issue whether probable cause existed, holding that "substantial

compliance" with title Ill's other requirements was sufficient. Id. at 1371-72. Judge Thornberry
dissented from the panel opinion, contending probable cause existed and suppression was

warranted under Kahn. Id. at 1372-77 (Thornberry, J., dissenting). Five judges dissented from the
en banc decision on these grounds. 518 F.2d at 501 (Brown, C.J., with Wisdom, Thornberry,
Goldberg, & Simpson, JJ., dissenting). Judge Godbold, comparing the "stifling administrative
burden" of Kahn with the lack of judicial supervision implicit in the result in Doolittle, called for
the identification of all individuals against whom the interception was directed, without regard to
probable cause. Id. at 501-04 (Godbold, J., dissenting); see Omnibus Crime Control and Safe
Streets Act of 1968, 18 U.S.C. �� 2501(11), 2518(10)(a) (1970) (standing to suppress granted for
those "against whom the interception was directed").

248. United States v. Kilgore, 518 F.2d 496, 499 (5th Cir. 1975), petition for cert, filed, 44
U.S.L.W. 3417 (U.S. Jan. 8, 1976) (No. 75-963).

249. See United States v. Doolittle, 507 F.2d 1368, 1372 (5th Cir.) (Thornberry, J.,
dissenting), aff'd per curiam en banc, 518 F.2d 500 (5th Cir.), cerf. dismissed, 423 U.S. 1008
(1975) (analysis of naming requirement involves balancing defendant's privacy with Government's
interest in law enforcement).

250. See United States v. Donovan, 513 F.2d 337, 340-41 (6th Cir. 1975), cert, granted, 423
U.S. 915 (1976) (No. 75-212) (suppression proper if Government fails to name known parties in
wiretap application); S. REP. No. 1097, 90th Cong., 2d Sess. 101 (1968) (naming requirement
reflects constitutional command of particularization). The Sixth Circuit found the naming
requirement a central provision of title III, justifying application of the Supreme Court's rule in
United States v. Giordano that violation of a central provision of the Act justifies suppression
without regard to substantial compliance with other sections. 513 F.2d at 341; see United States v.

Giordano, 416 U.S. 505, 528 (1974); United States v. Chavez, 416 U.S. 562, 578-80 (1974)
251. 415 U.S. at 155.
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title III has been violated252 and might encourage government officials
intentionally to fail to name defendants.253
Title III also requires that the Attorney General or a designated

Assistant Attorney General authorize applications for surveillance
orders.254 This term the circuits resolved several challenges to official
authorization procedures through interpretation of the Supreme
Court's decision in United States v. Chavez, which held that the
misidentification of the authorizing official is not fatal to the validity
of a wiretap order if the Attorney General in fact authorized the

applications.255 The Fifth Circuit in United States v. Joseph256 refused
to invalidate wiretap orders because the Attorney General had

approved the applications, although the order named an Acting
Assistant Attorney General whose authority had lapsed at the time of

approval.257 The First Circuit in United States v. St. Laurent25*

252. See United States v. Donovan, 513 F.2d 337, 341-42 (6th Cir. 1975), cert, granted, 423
U.S. 915 (1976) (No. 75-212) (court found that Government had probable cause to name certain

defendants, but inadvertently failed to do so; suppression ordered).
Defendants also can assert a lack of probable cause as a ground for a motion to suppress. United

States v. Giordano, 416 U.S. 505, 526-27 & n.16 (1974) (dictum). The issue whether courts
should afford a defendant the right to a de novo adversary hearing to challenge the probable cause

basis for the surveillance order, however, is far from settled. See Pulaski, Authorizing Wiretap
Applications Under Title III: Another Dissent to Giordano and Chavez, 123 U. Pa. L. REV. 750,
795-98 (1975); Note, Electronic Surveillance�Authorizing Governmental Eavesdropping and the
Numbers Game, 29 RUTGERS L. REV. 400, 423 n.91 (1976).
A defendant's attempt to prove probable cause differs both analytically and practically from

attempting to show lack of probable cause. In the former the defendant invites an airing of
evidence adverse to his ultimate position. This reduces the possibility of using the Government's
omission to name as a vehicle for frivolous delay or unjustified discovery of informants. Cf. United
States v. Schwartz, F.2d , , No. 75-1522, at 18 (8th Cir. Apr. 16, 1976) (defendant
asserted at suppression hearing that all police information came from tap, then contended on

appeal that the failure to name him required suppression because probable cause existed at time of

application).
253. Cf. United States v. Bellosi, 501 F.2d 833, 837-38 (D.C. Cir. 1974) (government official

sought second surveillance order for different crime before different judge; intentional failure to

reveal previous surveillance is grounds for suppression).
254. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2516(1) (1970);

see United States v. Turner, 528 F.2d 143, 151 (9th Cir.) (per curiam), cert, denied, 423 U.S. 996
(1975) (signature of Attorney General or designated Assistant Attorney General raises

presumption that officer exercised judgment required by statute); S. REP. NO. 1097, 90th Cong.,
2d Sess. 97 (1968) (identification of authorizing official centralizes political responsibility). See
also United States v. Kirk, 534 F.2d 1262, 1275 (8th Cir. 1976) (evidentiary hearing not required
to determine authenticity of Attorney General's signature).

255. 416 U.S. 562 (1974); see United States v. Vento, 533 F.2d 838, 859-60 (3d Cir. 1976)
(xerox copy of authorization sufficient compliance with statute); United States v. Swann, 526
F.2d 147, 148 (9th Cir. 1975) (per curiam) (same as Chavez). See generally Pulaski, supra note

252, at 774-81.
256. 519 F.2d 1068 (5th Cir. 1975) (per curiam), cert, denied, 423 U.S. 858 (1976).
257. Id. at 1070-71; accord, United States v. Ladd, 527 F.2d 1341, 1342 (5th Cir. 1976) (per

curiam). The court in Joseph noted that the de facto officer doctrine, whereby the actions

of one discharging duties under color of authority are binding on the public, might hold that his

authority had not elapsed. 519 F.2d at 1071 n.4. See generally Note, The De Facto Officer

Doctrine, 63 COLUM. L. REV. 909 (1963).
258. 521 F.2d 506 (1st Cir. 1975), cert, denied, 423 U.S. 1049 (1976).
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vacated a suppression ruling that refused to credit affidavits from

former government officials that established proper statutory
authorization.259 The court held that because the affidavits were

identical to those in Chavez, they should have been viewed as

sufficient on their face unless the defendant introduced evidence

casting doubt on their veracity.260

Warrantless Electronic Surveillance. The Government may

intercept communications without first obtaining a court order if the
facts surrounding an investigation fall within one of several

exceptions to title Ill's prohibition of unauthorized electronic
surveillance.261 For example, if one of the parties to a conversation
consents to a recording, the Government may conduct valid
warrantless surveillance.262 The statutory warrant requirement simi

larly does not apply to the recording of oral communications uttered
by parties who have no reasonable expectation of privacy.263 In an

259. Id. at 509-10. The trial court first rejected a third party affidavit averring that former

Attorney General Mitchell's initials on the wiretap orders were authentic; the court later rejected
an affidavit from Mitchell, himself, characterizing it as "too little and too late." Id.

260. Id. at 510; see United States v. Kilgore, 518 F.2d 496, 498 (5th Cir. 1975), petition for
cert, filed, 44 U.S.L.W. 3417 (U.S. Jan. 8, 1976) (No. 75-963) (Attorney General need not provide
courtroom testimony regarding approval; affidavits sufficient); United States v. Brick, 502 F.2d

219, 227 (8th Cir. 1974) (same). But see Pulaski, supra note 252, at 799-818 (uncritical
acceptance of government ex post facto affidavits is misplaced).

261. See Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �� 2511(2)(c),
2510(2), 2518(7) (1970) (consent, no expectation of privacy, exigent circumstances). These
statutory exceptions parallel the constitutional exceptions to the fourth amendment's warrant

requirement. See Coolidge v. New Hampshire, 403 U.S. 443, 460 (1971) (exigent circumstances);
Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (consent); United States v. White, 401 U.S.
745 (1971) (wired agent; no expectation of privacy).
262. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2511(2)(c) (1970); see

United States v. Merritts, 527 F.2d 713, 715-16 (7th Cir. 1975) (evidence of attempted bribe of
police informant admissible because informant consented to surveillance); United States v.

Bastone, 526 F.2d 971, 977-78 (7th Cir. 1975), cert, denied, 96 S. Ct. 2172 (1976) (informant
consented to surveillance of telephone conservations with coconspirators); United States v.

Shaffer, 520 F.2d 1369, 1371-72 (3d Cir. 1975) (per curiam) (complaining witness consented to
surveillance; evidence admissible although wiretap violated state law); United States v. Rich, 518
F.2d 980, 985 (8th Cir. 1975), cert, denied, 96 S. Ct. 3193 (1976) (informant consented to
Government recording telephone conversations with defendant). See also United States v. Turk
526 F.2d 654, 657-59 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (agents'
listening to a consented recording is not an "interception" within meaning of title III).

263. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2510(2) (1970) (oral
communications defined to exclude those uttered with expectation that they are subject to
interception); see Katz v. United States, 389 U.S. 347, 351-52 (1967) (fourth amendment
protections apply to call from telephone booth because of legitimate expectation of privacy);
United States v. Houltin, 525 F.2d 943, 946 (5th Cir. 1976) (only defendants with reasonable
privacy expectations have standing to challenge legality of wiretap); United States v. Padilla, 520
F.2d 526 (1st Cir. 1975) (defendant entitled to expect privacy in hotel room; argument that
conversation with investigator in bugged room equivalent to conversation with wired agent
rejected); United States v. Gartner, 518 F.2d 663, 637-38 (2d Cir.), cert, denied, 423 U.S. 915
(1975) (defendant has no expectation of privacy when meeting with known informant).



252 The Georgetown Law Journal [Vol. 65:201

emergency involving the national security or organized crime, officials
may intercept wire or oral communications without a warrant, if the
Government must intercept the communications before it can obtain
an order.264 Communications common carriers may protect their
rights and property by intercepting, disclosing, and using wire
communications without a warrant.265 One effect of this provision is
to prevent the suppression in wire fraud prosecutions of evidence
obtained by telephone companies.266
Title III expressly preserves the President's constitutional power to

protect the national security against foreign or domestic threats.267
This term the District of Columbia Circuit in Zweibon v. Mitchell26*
narrowed the scope of this authority by holding that the national

security exemption does not allow the warrantless electronic
surveillance of a domestic organization that has no direct involvement
with a foreign power.269 The Court in Zweibon refused
to eliminate the national security exemption altogether, although the
opinion indicates a willingness to do so.270 Congress is currently
considering amendments to title III that would place all domestic
surveillance under the warrant requirement.271

Statutory Postauthorization Duties. Title III requires law
enforcement agents who monitor electronic surveillance to perform

264. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 2518(7) (1970). The
officers must have grounds upon which to base a surveillance order, and they must make
application for such an order within 48 hours after the interception. Id. If the court denies the

order, the results of the interception are considered to have been acquired in violation of title III.
Id. This provision is seldom invoked, and no cases interpreted it this term.

265. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2511(2)(a) (1970). The
Ninth Circuit this term upheld the constitutionality of this provision. United States v. Goldstein,
532 F.2d 1305, 1331 (9th Cir. 1976) (fourth amendment applies only to government officers).
266. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2517(3) (1970)

(interceptions authorized by statute admissible in court); see United States v. Goldstein, 532 F.2d
1305, 1310 & n.5 (9th Cir. 1976) ("blue-box" fraud); United States v. Freeman, 524 F.2d 337,
340-41 (7th Cirri975), cert, denied, 424 U.S. 920 (1976) (same); United States v. Glanzer, 521
F.2d 11, 12 (9th Cir. 1975) (same). Title III does not regulate the use of pen registers by common

carriers or others. Note, The Legal Constraints upon the Use of the Pen Register as a Law

Enforcement Tool, 60 CORNELL L. REV. 1028, 1035 & n.45 (1975).
267. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2511(3) (1970).
268. 516 F.2d 594 (D.C. Cir. 1975), cerf. denied, 96 S. Ct. 1685 (1976), noted in 28 VAND L.

REV. 1135 (1975).
269. 516 F.2d at 614; see United States v. United States District Court (Keith), 407 U.S. 297,

319-21 (1972) (no exception to warrant requirement for surveillance of solely domestic threats to
national security). See generally Circuits Note: 1974-1975 Term 200. The Executive retains the

power to conduct warrantless surveillance while gathering foreign intelligence or dealing with

foreign agents. Zweibon v. Mitchell, 516 F.2d 594, 655-58 (D.C. Cir. 1975); United States v.

Butenko, 494 F.2d 593, 603-08 (3d Cir.), cerf. denied, 419 U.S. 881 (1974); United States v.

Brown, 484 F.2d 418, 425-26 (5th Cir. 1973), cerf. denied, 415 U.S. 960 (1974).
270. 516 F.2d at 651 (absent exigent circumstances no wiretapping in area of foreign affairs

should be exempt from warrant requirement).
271. See S. 3197, 94th Cong., 2d Sess. (1976); H.R. 12750, 94th Cong., 2d Sess. (1976).
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four major postauthorization duties.272 First, surveillance must be

conducted so as to minimize the interception of communications
unrelated to the crime under investigation.273 The courts show a

healthy awareness of the unique characteristics of electronic

surveillance,274 applying a pragmatic, case-by-case approach to

determine what constitutes adequate minimization.275 In United
States v. Chavez216 appellants sought suppression because investigators
had recorded virtually all conversations over 9V6 days.277 The Ninth
Circuit found that the use of code words and several languages by
numerous unidentified persons who were involved in the conspiracy
justified the short period of continuous surveillance, and that the
agents had made a good faith effort to detect a pattern of innocent
communications, thus achieving substantial minimization.278 The

272. See generally Comment, Post-Authorization Problems in the Use of Wiretaps:
Minimization, Amendment, Sealing, and Inventories, 61 CORNELL L. REV. 92 (1975).

273. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(5) (1970) (every
order and extension shall contain minimization provision). But see United States v. Vento, 533
F.2d 838, 860-62 (3d Cir. 1976) (omission of explicit minimization provision harmless because
agents knew of requirement and interception actually minimized). Title Ill's minimization
provisions do not require that interception terminate immediately upon obtaining the
communication sought. See Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C.
�� 2518(l)(d), (4)(e) (1970) (order may authorize continued monitoring if supported by probable
cause that communications of same type will occur).
274. See United States v. Schwartz, 535 F.2d 160, 164 (2d Cir. 1976) (impossible to

completely eliminate all irrelevant matter from intercepted communications); United States v.

TortoreUo, 480 F.2d 764, 783-85 (2d Cir.), cert, denied, 414 U.S. 866 .(1973) (agents had to listen
to conversations long enough to establish relevance; minimization adequate).

275. See, e.g, United States v. Vento, 533 F.2d 838, 862 (3d Cir. 1976) (minimization
adequate because multiple crimes were under investigation and agents had reasonable basis to
believe conversation might turn from unrelated offenses to focal point of investigation); United
States v. John, 508 F.2d 1134, 1140 (8th Cir.), cert, denied, 421 U.S. 962 (1975) (dictum) (facts
and circumstances of each case must be considered). Two circuits have adopted a minimization
test that employs certain objective criteria such as the scope of the criminal enterprise, the nature
of the tapped facilities, the Government's expectation of the contents of communications, and the
degree of judicial supervision. United States v. Scott, 516 F.2d 751, 758-59 (D.C. Cir. 1975), cert.
denied, 96 S. Ct. 1519 (1976); United States v. Armocida, 515 F.2d 29, 44 (3d Cir ) cert denied
423 U.S. 858 (1975).

'

276. 533 F.2d 491 (9th Cir.), cert, denied, 96 S. Ct. 2237 (1976). The Supreme Court reversed
and remanded an earlier decision by the Ninth Circuit in this same case. United States v Chavez
416 U.S. 562 (1974).

277. Id. at 492-93. The agents were instructed to disregard priest-penitent and attorney-client
conversations. Id. at 493.

278. Id. at 494-95; see United- States v. Kirk, 534 F.2d 1262, 1275-76 (8th Cir. 1976) (not
unreasonable initially to monitor all calls in surveillance of large and sophisticated conspiracy)-United States v. Turner, 528 F.2d 143, 156-58 (9th Cir.) (per curiam), cerf. denied, 423 U.S. 996
(1975) (large conspiracy, unknown identities, and use of code justified heavy initial monitoringIn the event of a failure to minimize, the courts have not determined whether all conversations
should be suppressed, or whether only those taken in violation of the minimization requirementsshould be suppressed. See United States v. Vento, 533 F.2d 838, 861-62 & n.77 (3d Cir 1976)(conflict in circuits over extent of suppression; tapes not suppressed because substantial
compliance with minimization requirements); United States v. Principle 531 F 2d 1132 1139-41
(2d Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3582 (U.S. Apr. 1, 1976) (No 75-1393) (full
suppression of calls intercepted after hours specified in order; refusal to suppress all intercep_tioiis
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Third Circuit employed a similarly flexible approach in United States
v. Vento,219 ruling minimization sufficient although the authorization
order did not specify precise guidelines and although the wiretap
intercepted numerous calls disclosing a crime not named in the
order.280 The court reasoned that explicit minimization instructions,
although preferable, are not mandatory, and that agents investigating
a complex crime often must listen to calls that begin with extraneous
matter to make sure they do not miss anything.281
The second major postauthorization duty is amendment; officers

who intercept communications relating to offenses other than those

specified in the order may use them as evidence only if they are

judicially approved.282 The facts of Vento also raised an amendment
issue. The surveillance intercepted communications beyond the scope
of the court order that furnished probable cause of the existence of
other crimes, which in turn supported later wiretap applications.283
In denying suppression of the evidence, the court reasoned that
amendment might be called for if a pattern of calls involving only
crimes beyond the scope of the order became apparent, but that
defendants had made no such assertion.284 In affirming a lower court
order, the Seventh Circuit held this term in United States v.

Brodson2*5 that the Government's failure to seek amendment until

just prior to trial warranted the extraordinary remedy of dismissal of
an indictment.286 Defendants were charged with two related but

separate crimes involving interstate gambling operations, but the
indictment was obtained through wiretap evidence gathered pursuant
to an order authorizing interceptions for only one of the crimes.287
Although the intercepted conversations concerned both crimes, the

based on order). See also Note, Minimization of Wire Interception: Presearch Guidelines and
Postsearch Remedies, 26 STAN. L. REV. 1411, 1435-38 (1974) (substantial compliance warrants

partial suppression; blatant noncompliance justifies suppression of all evidence derived from

surveillance).
279. 533 F.2d 838 (3d Cir. 1976).
280. Id. at 850-53.
281. Id.
282. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2517(5) (1970) (court

must find on subsequent application that contents were taken in compliance with title III;
application to be made as soon as possible). Agents may disclose such information to other officers
or use it in the proper performance of their duties without amendment. Id. �� 2517(1), (2), (5).
This provision creates a statutory "plain view" doctrine for electronic surveillance. Cf. Cady v.

Dombrowski, 413 U.S. 433-48 (1973) (evidence within plain view of officer during valid search

may be seized although items not identified in warrant). The requirement of amendment does not
apply to the discovery of suspects or accomplices. See United States v. O'Neill, 497 F.2d 1020,
1023-25 (6th Cir. 1974); note 263 supra and accompanying text.
283. 533 F.2d at 852-54.
284. Id. at 853.
285. 528 F.2d 214 (7th Cir. 1975).
286. Id. at 216-17.
287. Id. at 215.
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court found it improper to divulge the conversations to the grand
jury without judicial approval.288 The results in Vento and Brodson

can be reconciled by examining the egregious circumstances in the

latter case. In Brodson officials showed excessive delay in seeking
amendment and divulged the interceptions without prior judicial
oversight.289
Title III also requires that immediately upon termination of the

authorized surveillance period, the Government must present the

tapes, applications, and orders to the issuing judge for seal under his
directions.290 Litigation under this provision has been infrequent, and
when it has occurred, the courts have shown a reluctance to suppress,
absent evidence of alteration or breaks in the chain of custody.291
Finally, title III provides that all persons named as targets in an

application must be served with notice of the application, the order,
and any interceptions within 90 days of the application, if denied, or
if granted, of the termination of the surveillance period, unless good
cause is shown for postponement of service.292 The Third Circuit in
Vento refused to invalidate an order, notwithstanding a delay in
service of inventory notice, because defendants failed to demonstrate
either prejudice or a deliberate flouting of the statute.293 The court

288. Id. at 215-16.
289. Compare id. (8 months between indictment based on intercepted conversations and

amendment request) with United States v. Vento, 533 F.2d 838, 853-54 (3d Cir. 1976) (close
judicial supervision of agents investigating wide-ranging conspiracy).

290. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(8) (1970) (sealing
is precondition to admission in evidence); see United States v. Kohne, 358 F. Supp. 1053,
1058 (W.D. Pa.), aff'd mem., 487 F.2d 1395 (3d Cir. 1973), cert, denied, 416 U.S. 918 (1974)
(purpose of section 2518(8) is to prevent alteration, ensure confidentiality, and establish chain of J

custody).
291. See, e.g., United States v. Cohen, 530 F.2d 43, 46 (5th Cir. 1976) (5-week delay in

delivering tapes to judge permitted upon parties' stipulation to facts showing chain of custody
and nonalteration); United States v. Sklaroff, 506 F.2d 837, 840 (5th Cir.), cert, denied, 423 U.S.
874 (1975) (failure to have tapes sealed for 2 weeks excused); United States v. Falcone, 505 F.2d
478, 483-84 (3d Cir. 1974), cert, denied, 420 U.S. 955 (1975) (minor deviation from sealing
requirement does not affect lawfulness of interceptions). See generally Cranwell, supra note 231,
at 245-55.

292. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(8)(d) (1970); see
Berger v. New York, 388 U.S. 41, 60 (1967) (posttermination notice a constitutional
requirement); United States v. Chun, 503 F.2d 533, 538-42 (9th Cir. 1974) (inventory provisions
of title III are central safeguard in legislative scheme). The issuing judge may require in the interest
of justice that persons not named in the order be given notice that their communications were

intercepted. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(d) (1970);
see United States v. Schwartz, 535 F.2d 160, 164 (2d Cir. 1976) (defendant properly left
unnamed in wiretap application served with inventory); United States v. LaGorga, 336 F. Supp.
190, 197 (W.D. Pa. 1971) (court ordered disclosure to innocent parties of overbroad surveillance).

293. 533 F.2d at 863-64; see United States v. Principie, 531 F.2d 1132, 1141-43 (2d Cir. 1976),
petition for cert, filed, 44 U.S.L.W. 3582 (U.S. Apr. 1, 1976) (No. 75-1393) (suppression motion
rejected because of failure to show prejudice). Contra, United States v. Donovan, 513 F.2d 337,
34244 (6th Cir. 1975), cert, granted, 423 U.S. 915 (1976) (No. 75-212) (inadvertent omission of
names from inventory service list; defendants need not show prejudice). See also United States v.
Chun, 503 F.2d 533, 542 (9th Cir. 1974) (suppression factors include importance of provision,
extent of compliance, and presence or absence of deliberate flouting).
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also intimated that the statutory 90-day period for service requires
the judge to order service within 90 days, not that service be effected
within that period.294 The Fourth and Sixth Circuits reached a

contrary result, granting defendants' motion to suppress evidence
without demonstrating bad faith or prejudice arising out of untimely
notice. 29s Vento is the better reasoned decision because it allows a

cure for technical noncompliance by receipt of actual notice within a

reasonable time.296

Electronic Surveillance and the Suppression Remedy. Title
III provides that persons aggrieved by unlawful electronic surveillance

may move to suppress evidence derived from the interception.297 Title
III contains more safeguards than the fourth amendment because it

affords a statutory remedy in circumstances to which the

294. 533 F.2d at 863 (dictum). The court stated that under either formulation the delay was

not unreasonable. Id.
295. United States v. Donovan, 513 F.2d 337, 34244 (6th Cir. 1975), cert, granted, 423 U.S.

915 (1976) (No. 75-212); United States v. Bernstein, 509 F.2d 996, 1004 (4th Cir. 1975),periri'on for
cert, filed, 43 U.S.L.W. 3637 (U.S. May 27, 1975) (No. 74-1486). Both courts reasoned that the
notice provisions are central safeguards of title III, so that even technical noncompliance justifies
suppression. United States v. Donovan, supra at 34041; United States v. Bernstein, supra at 1004;
see United States v. Giordano, 416 U.S. 505, 527 (1974) (violation of provisions directly and

substantially implementing statutory purpose requires suppression).
296. See United States v. Civella, 533 F.2d 1395, 1405-06 (8th Cir. 1976), petiton for cert.

filed, 44 U.S.L.W. 3739 (U.S. June 14, 1976) (No. 75-1813) (short delay in serving notice not

prejudicial, but 2-year delay in serving codefendants warrants suppression). See generally
Comment, supra note 272, at 14548.

Proponents of the automatic suppression doctrine might argue that the clearly delineated

purpose and language of the notice provisions make it unfair to place the burden of proof on a

defendant who is not charged with strict compliance with title III. See United States v. Sapere,
531 F.2d 63, 66 (2d Cir. 1976) (Government has ultimate burden to show evidence not tainted

through connection to illegal wiretap); United States v. Donovan, 513 F.2d 337, 34041 (6th Cir.
1975), cert, granted, 423 U.S. 915 (1976) (No. 75-212) (notice is "stringent condition" in

congressional scheme to limit indiscriminate use of wiretaps). See generally Note, Affirmative
Defenses and Due Process: The Constitutionality of Placing a Burden ofPersuasion on a Criminal

Defendant, 64 GEO. L.J. 871, 871-83 (defendant should rarely, if ever, bear burden of

persuasion). Courts perhaps should attempt to balance the magnitude of noncompliance and the

possibility of prejudice on a case-by-case basis.
297. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2518(10)(a) (1970).

Suppression may be based on unlawful interception, insufficient authorization, or interception not

in conformity with the authorization. Id. A mere allegation of illegal wiretapping will not

necessarily lead to an evidentiary hearing. United States v. Van Ordsell, 521 F.2d 1323, 1325 (2d
Cir. 1975), cert, denied, 423 U.S. 1059 (1976) (government affidavits denying defendant's

allegation found sufficient). See also notes 321-23 infra and accompanying text. Section 2510(11)
defines "aggrieved person" as a party to any intercepted conversation or a person against whom
the interception was directed. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C.

�2510(11) (1970); see Light v. United States, 529 F.2d 94, 96 (9th Cir. 1976) (defendant who is

mere subject of conversation lacks standing); United States v. Wright, 524 F.2d 1100, 1102 (2d
Cir. 1975) (defendant lacks standing because not party to illegally tapped conversations nor

were illegal taps on his premises). The Supreme Court has held that defendants on whose premises
the interceptions occurred also have standing. Alderman v. United States, 394 U.S. 165, 176-80
(1969); see United States v. Houltin, 525 F.2d 943, 946 (5th Cir. 1976) (conversation of wife

intercepted from defendant's home; defendant has standing).
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exclusionary rule would not apply,298 but the courts still are

attempting to define exactly which violations justify suppression. The

Supreme Court held last term in United States v. Giordano299 that

title III requires suppression of unlawfully intercepted communica

tions only if the provision is violated directly and is one that

substantially implements the statutory purpose of preventing
surveillance abuse.300 The Court applied Giordano in United States v.

Chavez,301 concluding that the provisions for identification of the

authorizing officials are not a central feature of title Ill's protections,
especially because the misidentification did not violate the intent of

the Act.302 This term the Fourth and Sixth Circuits found the

inventory requirements a central feature of title Ill's protections,303
and courts are reluctant to find provisions to be so insubstantial as to

preclude suppression.304 Instead, the courts have shifted their focus to

the second test implied by Chavez, concentrating on the magnitude
of the violation rather than the importance of the provision
violated.305 This balancing approach may be preferable to the rigid
rules suggested by Giordano.

298. United States v. Giordano, 416 U.S. 505, 524-28 (1974); see United States v. Civella, 533
F.2d 1395, 1400 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3739 (U.S. June 14, 1976)
(No. 75-1813) (substantial violation of central provision of statute can give rise to suppression
although not a constitutional deprivation); United States v. Donovan, 513 F.2d 337, 344 (6th Cir.

1975), cert, granted, 423 U.S. 915 (1976) (No. 75-212) (noncompliance with notice

requirements); United States v. Bernstein, 509 F.2d 996, 1004 (4th Cir. 1975), petition for cert.
filed, 43 U.S.L.W. 3637 (U.S. May 27, 1975) (No. 74-1486) (same). For example, title III allows
surveillance only in certain specified crimes and application only by the Attorney General or his
specially designated assistant. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C.
�2516(1) (1970).
299. 416 U.S. 505 (1974).
300. Id. at 527.
301. 416 U.S. 562(1974).
302. Id. at 575-78 (misidentification of approving official does not require suppression because

Attorney General in fact authorized application).
303. United States v. Donovan, 513 F.2d 337, 34244 (6th Cir. 1975), cert, granted, 423 U.S.

915 (1976) (No. 75-212); United States v. Bernstein, 509 F.2d 996, 1004 (4th Cir. 1975), petition
for cert, filed, 43 U.S.L.W. 3637 (U.S. May 27, 1975) (No. 74-1486).

304. Judicial reluctance to hold a section "insubstantial" could demonstrate either a reluctance
to "pick and choose" among the various provisions or a deference to the extreme specificity of
title Ill's requirements. See United States v. Chavez, 416 U.S. 562, 584-85 (1974) (Douglas, J.,
dissenting) (title III does not authorize courts to interpret importance of discrete provisions);
Pulaski, supra note 252, at 781-89 (Giordano approach to suppression contrary to legislative
intent). More likely, the courts are afraid of the effect of dismantling title III into "substantial"
and "insubstantial" portions and of precluding suppression for violation of unimportant
provisions.

305. United States v. Civella, 533 F.2d 1395, 1400 (8th Cir. 1976), petition for cert, filed, 44
U.S.L.W. 3739 (U.S. June 14, 1976) (No. 75-1813) (substantial rather than literal compliance with
title III usually sufficient); United States v. Vento, 533 F.2d 838, 860-61 (3d Cir. 1976) (agents
complied with minimization requirement; suppression denied despite facial insufficiency of order);
United States v. Cohen, 530 F.2d 43, 46 (5th Cir. 1976) (agents complied with purpose of sealing
requirement by preventing tampering; suppression denied although tapes not returned directly to
court). In United States v. Chavez the Court said that misidentification of approving official did
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If a defendant establishes that an interception was performed
unlawfully, the Government may avoid suppression in two ways other
than the Chavez/Giordano tests. First, the Government may show
that the taint of illegality is adequately attenuated.306 Secondly, the
Government may show that the illegal surveillance occurred outside
the jurisdiction of the United States. This term the Second Circuit
faced a challenge to the use of wiretap evidence obtained by foreign
authorities in violation of title III, holding in United States v.

Cotroni301 that the interception by Canadian officials of international
communications traveling in part over the United States telephone
system was not governed by American law.308 The Second Circuit
refused to decide whether there would be any taint if the American
Government had initiated, supervised, controlled, or directed the
wiretapping.309

Rights of Witnesses to Protest Illegal Electronic Surveil
lance. Title III prohibits the use before a grand jury of

intercepted wire or oral communications or evidence derived from

them, if the interception violated title III.310 The Supreme Court
applied this prohibition in Gelbard v. United States,311 holding that a

grand jury witness who refuses to answer questions based upon
unlawful surveillance may raise title III as a defense to contempt

not affect any reviewing or approving function required by Congress. 416 U.S. 562, 575 (1974).
The Court made this statement to buttress the conclusion that the identification provision was

insubstantial. See id.
The Ninth Circuit suggests that whether the Government deliberately violated a provision to

gain an advantage is another factor to consider. United States v. Chun, 503 F.2d 533, 541-42 (9th
Cir. 1974).

306. See United States v. Sapere, 531 F.2d 63, 67-68 (2d Cir. 1976) (criminal tax investigation
did not employ illegal wiretaps used in gambling investigation); United States v. Crouch, 528 F.2d
625, 629-30 (7th Cir. 1976) (eyewitness' statements to agent who had no knowledge of wiretap
showed independent source of evidence); United States v. Brown, 525 F.2d 1256, 1257 (5th Cir.

1976), petition for cert, filed, 44 U.S.L.W. 3641 (U.S. May 3, 1976) (No. 75-1597) (testimony that
private investigator received no information from wiretaps and compiled report from business
records found credible in absence of direct evidence showing taint); United States v. Houltin, 525
F.2d 943, 947-50 (5th Cir. 1976) (defendant's arrest would not have occurred but for illegal
wiretap; conviction reversed). Although the Government has the ultimate burden of showing
attenuation, the defendant must come forward with specific evidence demonstrating the initial

taint. United States v. Villano, 529 F.2d 1046, 1059 (10th Cir.), cert, denied, 96 S. Ct. 3180

(1976) (trial court properly found independent source demonstrated by the evidence).
307. 527 F.2d 708 (2d Cir. 1975), cert, denied, 96 S. Ct. 2226 (1976).
308. Id. at 711 (point of interception, not route followed by foreign communication, critical to

application of title III); see United States v. Toscanino, 500 F.2d 267, 279 (2d Cir. 1974) (title III
does not have extraterritorial application).

309. 527 F.2d at 712.
310. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2515 (1970).
311. 408 U.S. 41 (1972).
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charges.312 The Court did not determine, however, whether a witness
who merely alleges illegal surveillance resulting in grand jury
questions may demand a plenary hearing to test the legality of the
surveillance.313 Without a plenary hearing, grand jury witnesses face a

dilemma: they must either testify or else try to predict in advance
whether a court will rule the interception illegal.314 In resolving the
question whether to grant witnesses a legality hearing, the courts
must balance the need for efficient grand jury proceedings against the
protections afforded by title III.315
With the exception of the First Circuit, the courts considering this

issue have resolved it against witnesses, relying on a concurring
opinion in Gelbard that indicated the existence of a facially sufficient
order should preclude a legality hearing.316 The Second Circuit, for
example, held that a grand jury witness may only assert the Gelbard
defense if the Government admits that the surveillance was illegal or
fails to produce a court order, or if the witness can show a prior
adjudication of unlawfulness.317 The First Circuit takes an approach
more consistent with the language and purpose of title III by not
precluding plenary hearings and by affording grand jury witnesses

312. Id. at 47. The Court reasoned that although title III does not provide for motions to
suppress evidence at grand jury proceedings, the rule prohibiting suppression because of a need for
grand jury expediency has nothing to do with the attempt to defend against a charge of contempt
for refusal to answer. Id. at 59-60; see Organized Crime Control Act of 1970, 18 U.S.C. �1826
(1970) (witnesses who refuse to answer before grand jury may be cited for contempt). Compare
Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2515 (1970) (prohibiting use,
as evidence, of illegally intercepted communications at a variety of proceedings expressly including
grand jury) with id. �2518(10)(a) (providing for motions to suppress in a variety of proceedings;
no mention of grand jury). See also United States v. Calandra, 414 U.S. 338, 351-52 (1974)
(exclusionary rule does not afford witness grounds for refusal to answer questions based upon
illegally seized evidence).
Only "aggrieved persons" within the meaning of title III may assert the Gelbard defense. In re

Berry, 521 F.2d 179, 185 (10th Cir.), cert, denied, 423 U.S. 928 (1975); see Omnibus Crime
Control and Safe Streets Act of 1968, 18 U.S.C. �2510(11) (1970) (aggrieved person is party to
intercepted communication or person against whom interception directed).

313. See 408 U.S. at 47, 61 n.22. The Court assumed that illegal surveillance had occurred and
that the questions were based on the illegal surveillance. Id. at 47. The Court did not decide
whether the witness could refuse to answer if the interception was made pursuant to a court order
Id. at 61 n.22.

314. A witness who refused to testify may be put in jail until he agrees to testify or until the
term of the grand jury has expired. Organized Crime Control Act of 1970 28 U S C 8 1826
(1970).
315. See Gelbard v. United States, 408 U.S. 41, 70 (1972) (White, J., concurring).
316. In re Persico, 491 F.2d 1156, 1160, 1162 (2d Cir.), cert, denied, 419 U.S. 924 (1974)

citing Gelbard v. United States, 408 U.S. 41, 70 (1972) (White, J., concurring)- see eg In re
Gordon, 534 F.2d 197, 199 (9th Cir. 1976); In re Millow, 529 F.2d 770, 773 (2d Cir. 1976)-
United States v. Worobyzt, 522 F.2d 196, 198 (5th Cir.), cert, denied, 96 S. Ct. 1507 (1976)317. In re Persico, 491 F.2d 1156, 1162 (2d Cir.), cert, denied, 419 U.S. 924 (1974) (court willconduct inspection of documents to determine facial validity); see In re Millow, 529 F.2d 770
771-72 (2d Cir. 1976) (order facially sufficient; suppression hearing unnecessary).

'
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access to authorization documents, which they can use to mount

challenges to the facial sufficiency of an order.318
If a defendant asserts the Gelbard defense, the Government must

admit or deny whether the questions were based on unlawful
electronic surveillance.319 Although earlier decisions focused upon the
form and specificity of the Government's response,320 the more

recent trend allows the Government to respond with a general denial
if the defendant merely alleges illegality.321 The Second Circuit went
one step further this term, ruling in In re Millow322 that if a

defendant's allegation of illegality is obviously frivolous and lacks
even a colorable basis, the Government need not affirm or deny the
existence of surveillance.323

318. In re Lochiatto, 497 F.2d 803, 807-08 (1st Cir. 1974); see In re Marcus, 491 F.2d 901,
902-03 (1st Cir. 1974) (witness may defend on any ground that title III specifies as ground for

suppression). Under the First Circuit's approach, the witness may obtain the Attorney General's
authorized application, the affidavits in support of the court order, the court order, and an

affidavit indicating the duration of surveillance. In re Lochiatto, 497 F.2d 803, 808 (1st Cir. 1974).
The witness may examine the documents to determine whether they suggest unlawful
authorization or implementation. Id. The Government may object to disclosure on secrecy

grounds; if so, the court must summarize or delete sensitive material or conduct an in camera

inspection of the documents. Id. The First Circuit reasoned that this approach balances three
crucial factors by minimizing the delay in grand jury proceedings while protecting the
Government's right to privacy and the defendant's right to assert a defense. Id. at 807-08.

319. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �3504 (1970). Although
section 3504 relates to the inadmissibility of evidence, courts have allowed witnesses to employ
section 3504 to challenge questions based upon illegal electronic surveillance. See In re Millow,
529 F.2d 770, 774 (2d Cir. 1976); In re Quinn, 525 F.2d 222, 224-25 (1st Cir. 1975); 18 U.S.C.

� 3504(a)(1). Only aggrieved persons within the meaning of title III may assert the Gelbard
defense. In re Berry, 521 F.2d 179, 185 (10th Cir.), cert, denied, 423 U.S. 928 (1975); see

Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �2510(11) (1970) (aggrieved
person is one party to intercepted communication or person against whom interception is directed.

320. United States v. Alter, 482 F.2d 1016, 1027 (9th Cir. 1973) (response conclusory and

unsupported by facts); Beverly v. United States, 468 F.2d 732, 744 (5th Cir. 1972) (response
conclusory but sufficient) ;In re Horn, 458 F.2d 468, 470-72 (3d Cir. 1972) (samel.

321. See In re Santiago, 533 F.2d 727, 729-30 (1st Cir. 1976) (oral denials based on third party
information deemed sufficient); In re Grand Jury Impaneled January 21, 1975 (Freedman), 529
F.2d 543, 549-50 (3d Cir.), cert, denied, 96 S. Ct. 2203 (1976) (denial based on third party
information; more formal denial not required in view of minimal factual allegations); In re Berry,
521 F.2d 179, 185 (10th Cir.) (dictum), cert, denied, 423 U.S. 928 (1975) (assurances of legality
entitled to credence in view of witness' general and unsubstantiated allegations); United States v.

Stevens, 510 F.2d 1101, 1106 (5th Cir. 1975) (unsworn oral and written denials sufficient in view

of unsubstantiated allegations of illegality); United States v. See, 505 F.2d 845 (9th Cir. 1974),
cert, denied, 420 U.S. 992 (1975) (general allegations require only general response). But see In re

Grand Jury (Vigil), 524 F.2d 209, 214-15 (10th Cir. 1975) (per curiam), cert, dismissed, 96 S. Ct.
1526 (1976) (focus on denial rather than allegation).

322. 529 F.2d 770 (2d Cir. 1976).
323. Id. at 774-75 (frivolous contentions do not trigger Government's statutory duty to

respond). But see United States v. Vielguth, 502 F.2d 1257, 1258-61 (9th Cir. 1974) (per curiam)
(mere assertion of illegality touching on conversations in which witness took part triggers
response); In re Evans, 452 F.2d 1239, 1247 (D.C. Cir. 1971), cert, denied, 408 U.S. 930 (1972)
(mere assertion triggers response). The Fifth Circuit held this term that the "mere assertion"

standard applies, so long as the defendant's allegation is at least a positive statement that unlawful

surveillance has taken place. The court found that the defendant's allegation that the Government

may have conducted surveillance was insufficient to trigger the statutorily required response.

United States v. Tucker, 526 F.2d 279, 282 (5th Cir.), cert, denied, 96 S. Ct. 1738 (1976).
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THE EXCLUSIONARY RULE

Scope of the Exclusionary Remedy. The constitutional right
of persons to be free from unreasonable searches and seizures is given
effect in criminal proceedings through the judicially created

exclusionary rule, which requires that evidence gained during an

illegal search or seizure be excluded at trial.324 The rule has been

subjected to extensive analysis and frequent criticism in recent

years.325 This renewal of interest among scholars and courts has

provoked a revisionist interpretation of the rule, which conceives it as

merely a quasi-constitutional remedy of fourth amendment viola
tions326 that justifiably is invoked only when there is a significant
likelihood of deterring police misconduct.327

324. Mapp v. Ohio, 367 U.S. 643, 655 (1961) (applying the exclusionary rule to state criminal
trial proceedings); Elkins v. United States, 364 U.S. 206, 223-24 (1960) (holding inadmissible in
federal proceedings evidence obtained from state officials that, if gathered by federal officials,
would have violated fourth amendment); Weeks v. United States, 232 U.S. 383, 398-99 (1914)
(applying exclusionary rule to federal prosecutions). The exclusionary rule has been held

inapplicable in various criminal proceedings that do not involve guilt or innocence. See United
States v. Calandra, 414 U.S. 338, 349-52 (1974) (grand jury proceedings); United States v.

Vandemark, 522 F.2d 1019, 1022 (9th Cir. 1975) (sentencing subsequent to probation
revocation); United States v. Winsett, 518 F.2d 51, 55 (9th Cir. 1975) (probation revocation

hearing); United States v. Schipani, 435 F.2d 26, 28 (2d Cir. 1970), cert, denied, 401 U.S. 983
(1971) (sentencing). In certain situations other legal concerns may outweigh the interests of

applying the exclusionary rule. See Brown v. United States, 411 U.S. 223, 229-30 (1973)
(standing); Wong Sun v. United States, 371 U.S. 471, 484-88, 491 (1963) (attenuation of taint);
Walder v. United States, 347 U.S. 62, 65 (1954) (use of illegally seized evidence for impeachment
purposes); United States v. Bermudez, 526 F.2d 89, 97 (2d Cir. 1975), cert, denied, 96 S. Ct. 2166
(1976) (same).

325. See, e.g., Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 349,
409-39 (1974) (exclusionary rule a necessary evil; rule should be expanded to include other
limited police powers, such as stop-and-frisk); Kaplan, The Limits of the Exclusionary Rule, 26
STAN. L. REV. 1027, 1029-40 (1974) (exclusionary rule has weak constitutional support, limited
utilitarian value, and high political costs; rule should be modified); Monaghan, The Supreme Court,
1974 Term-Foreword: Constitutional Common Law, 89 HARV. L. Rev. 1, 3-10, 40-42 (1975)
(exclusionary rule is common law remedy, not part of underlying fourth amendment right; rule
should permit good faith defense to violations or admission of evidence in cases of serious crime);
Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. CHI. L. Rev. 665, 672-708
(1970) (although exclusionary rule increases police awareness of constitutional rights, effectiveness
of rule as deterrent to illegal police practices varies according to seriousness of crime and other
factors).

326. Compare United States v. Calandra, 414 U.S. 338, 348 (1974) (exclusionary rule not an

indispensable personal constitutional right of aggrieved party but a judicially created remedy) with
Mapp v. Ohio, 367 U.S. 643, 648-51 (exclusionary rule is "part and parcel" of constitutional
guarantee against violation of individual privacy). The term "quasi-constitutional" is sometimes
employed by those who characterize the exclusionary rule as a remedial or prophylactic device
that may be altered in light of reason and experience. See Schrock & Welsh, Up from Calandra:
The Exclusionary Rule as a Constitutional Requirement, 59 MINN. L. REV 251 291 n 109
(1974).

327. See, e.g., United States v. Peltier, 422 U.S. 531, 535-42 (1975) (refusing to give
retroactive application to border search doctrine rendered in Almeida-Sanchez); Bivens v. Six
Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388, 413-15 (1971)
(Burger, C.J., dissenting) (suppression doctrine rests only upon deterrent rationale); Desist v.

United States, 394 U.S. 244, 254 n.24 (1969) (declining to apply Katz retroactively because
deterrent purpose would not be advanced). Although the result in Mapp arguably was premised
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Twice this term the Supreme Court resolved questions concerning
the applicability of the exclusionary rule by using a pragmatic
balancing process that weighs the deterrent value of the rule against
its costs.328 In United States v. Janis329 the Court refused to extend
the exclusionary rule to a federal civil tax refund suit, although the
illegally seized evidence supporting the underlying tax assessment was

suppressed in a state criminal gambling prosecution.330 The Court
determined that the deterrent effect of excluding relevant and reliable
evidence seized in good faith would at best be highly attenuated and
therefore would not appreciably advance the purpose of the rule.331
The Court's analysis focused upon two considerations. First, in the
absence of convincing data regarding the actual deterrent effect of
the rule,332 the Court held that any added marginal deterrence of
state officials that might be created by forbidding a different sovereign
from using the evidence in a civil proceeding did not outweigh the

upon several equal grounds, the Court now recognizes the deterrent rationale as the principal basis
of the exclusionary rule. See Stone v. Powell, 96 S. Ct. 3037, 3047-48 & n.21 (1976). The Court
has conceded that the exclusionary rule has both immediate and long-term deterrent effects. See
id. at 3051 (exclusionary rule removes police incentive to violate private rights by denying them
the fruits of their illegality and by incorporating fourth amendment ideas into their value system).
This formulation in effect subsumes within the deterrence rationale the judicial integrity
justification of the exclusionary rule, which states that courts must not commit or encourage
violations of the Constitution. See United States v. Janis, 96 S. Ct. 3021, 3034 n.35 (1976);
United States v. Peltier, supra at 536-38. See generally Note, Judicial Integrity and Judicial
Review: An Argument for Expanding the Scope of the Exclusionary Rule, 20 U.C.L.A.L. REV.
1129 (1973).
328. United States v. Janis, 96 S. Ct. 3021, 3032 & n.29 (1976) (deterrent effect of excluding

from federal civil proceeding evidence illegally seized by state officials does not outweigh costs to

society); Stone v. Powell, 96 S. Ct. 3037, 3049 (1976) (deterrent effect of applying exclusionary
rule on collateral review does not outweigh costs to society). By recasting its analysis in terms of
the exclusionary rule solely in utilitarian terms, the Court may have initiated a wholesale

modification, if not complete elimination, of the rule. See id. at 3054-55 (Burger, C.J., concurring)
(exclusionary rule should be overruled even in absence of legislative tort remedies).

329. 96 S. Ct. 3021 (1976).
330. Id. at 3035. In executing a search warrant for Janis's apartment, state police seized a sum

of money and wagering records; the latter were turned over to the Internal Revenue Service, which
levied upon the money in partial satisfaction of the tax assessment. Id. at 3023-24. In a gambling
prosecution, the state trial court suppressed the evidence and ordered the return of all seized items

except the money. Janis filed in federal district court for a refund, and the Government
counterclaimed for the unpaid tax. Id. The federal district court suppressed the evidence, quashed
the civil tax assessment, and entered judgment for Janis, which was affirmed by the Ninth Circuit.
Id. at 3025.

331. Id. at 3034. The Court's belief that the exclusionary rule is ineffective if law enforcement

officials rely in good faith upon a warrant subsequently proved defective is considered by at

least two of the Justices to supply a basis for its modification. See Stone v. Powell, 96 S. Ct. 3037,
3055 (1976) (Burger, C.J., concurring); id. at 3072-73 (White, J., dissenting).

332. 96 S. Ct. at 3030-32. Although the Court cautioned that accurate empirical studies of the
deterrent effect of the exclusionary rule might someday be developed, it concluded that "[sjince
Mapp ... all possibility of broad scale controlled or semi-controlled comparison studies has been

eliminated." Id. at 3031 & n.26.
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demonstrable social costs of the rule's use.333 The Court then

distinguished lower court decisions, which had applied the exclu

sionary rule to civil proceedings, as dealing almost exclusively with

"intrasovereign violations. "334

In Stone v. Powell,335 decided the same day as Janis, the Court
held that collateral reexamination in federal habeas corpus proceed
ings of state criminal convictions based upon evidence obtained in an

allegedly illegal search or seizure is not required by the Constitution
if the state has provided a full and fair litigation of the suppression
issue at trial and upon direct review.336 In precluding the availability
of federal relief to state prisoners in such instances,337 the Court
reasoned that the acknowledged costs of applying the exclusionary
rule at the trial stage would only persist in a redetermination of
an issue irrelevant to the basic question of a defendant's guilt.338 The
Court perceived no reason to believe that the overall deterrent effect
of permitting collateral review of state suppression determinations
would outweigh the costs to a rational criminal justice system,339and
it rejected the prisoner's argument that state courts are inadequate
forums for adjudicating federal constitutional rights.340

Even before Janis and Powell, the trend in the Supreme Court
towards a restrictive view of the exclusionary rule was reflected in

333. Id. at 3032. By concluding that Janis had not shown that application of the exclusionary
rule was warranted in the face of the Court's view of its social costs, the Court intimated that
proponents of the rule in future cases would carry a heavy burden in attempting to prove its
efficacy. See id. at 3029-33.

334. Id. at 3032-33 ("officer committing the unconstitutional search or seizure was an agent of
the sovereign that sought to use the evidence").

The Court found no prior agreement between state officials and the Internal Revenue Service in
enforcing federal civil law. Noting that the district court's decision to suppress was not based upon
any finding of federal participation, the Court reserved the issue of the applicability of the
exclusionary rule to civil proceedings involving such an intrasoverign violation. Id. at 3033 & n.31.

335. 96 S. Ct. 3037 (1976).
336. Id. at 3045-46; see Schneckloth v. Bustamonte, 412 U.S. 218, 250 (1973) (Powell, J.,

concurring) (federal collateral review of state prisoner's fourth amendment allegation should be
confined to whether he was provided fair opportunity to raise and litigate issue in state courts).
Contra, Cabbler v. Superintendent, 528 F.2d 1142, 1145 (4th Cir. 1975), cert, denied, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (decided prior to Stone v. Powell).
337. The Court, in a footnote, explained that its decision should not be read to mean that

federal courts lack jurisdiction over habeas corpus petitions based upon fourth amendment
allegations, but rather only that a federal court need not apply the exclusionary rule absent a

showing that there was an unfair or incomplete opportunity to litigate the issue in the state courts.
Id. at 3052 n.37; see Friendly, Is Innocence Irrelevant? CollaterallAttack on Criminal Judgments,
38 U. CHI. L. REV. 142, 161-62 (1970) (exclusionary rule confers disproportionate benefit on
defendant; if defendant had chance to raise search and seizure allegation in lower court, no need to
litigate it further).

338. 96 S. Ct. at 3049-50.
339. Id. at 3051-52. One judge already has relied on Stone v. Powell to conclude that the fruits

of a warrantless search should not be suppressed because the officers' actions were not "the sort of
premeditated police intrusion that the exclusionary rule is meant to deter." United States v. Diggs

F.2d , , No. 75-1547, at 15 (3d Cir. Aug. 27, 1976) (Adams, J., concurring)
340. Id. at 3051-52 n.35.
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the circuits. In United States v. Raftery341 and United States v.

Turk,342 the Ninth and Fifth Circuits, respectively, held that evidence
obtained from an illegal search may be admitted in the perjury trial
of the search victim if he allegedly lied to a grand jury after the
search with knowledge that the search had taken place.343 In refusing
to extend the exclusionary rule to prevent a conviction for perjury
offenses entirely separate from the offenses involved in the illegal
search, both courts were persuaded that the remedial objectives of
the rule would not be furthered significantly in such instances.344 In
United States v. Dudek345 the Sixth Circuit held that the
Government's failure to provide prompt return of a search warrant
and to verify the inventory did not require suppression under state
law346 and, even if it did, would not require exclusion of the evidence
in a federal prosecution if the defendant suffered no prejudice and if
the omissions were inadvertent.347 In reversing the district court's
suppression order, the Sixth Circuit reasoned that because both the
prompt return and verified inventory requirements are triggered after
completion of a search and seizure, they do not affect the fourth
amendment's ban of unreasonable invasions of privacy.348

Fruits of Illegal Searches and Seizures. Evidence that is
indirectly obtained from an illegal search or seizure will be

suppressed349 unless the Government demonstrates either that the
connection between the illegal search or seizure and discovery of the
evidence is sufficiently attenuated so as to dissipate the taint of

illegal action,350 or that law enforcement officials obtained the
evidence from a source independent of the primary illegality.351 The
circuits this term continued to apply these rules to various phases of
the criminal justice process. The Fifth Circuit in Logan v. Capps352

341. 534 F.2d 854 (9th Cir. 1976).
342. 526 F.2d 654 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976).
343. 534 F.2d at 857; 526 F.2d at 667; cf. United States v. Calandra, 414 U.S. 338, 349-52

(1974) (victim of illegal search and seizure does not have standing to challenge use of illegally
seized evidence at grand jury proceeding).

344. 534 F.2d at 857; 526 F.2d at 667.
345. 530 F.2d 684 (6th Cir. 1976).
346. Id. at 687-88.
347. Id. at 691.
348. Id.
349. Wong Sun v. United States, 371 U.S. 471, 484-87 (1963) (narcotics seized; declarations

made following illegal arrest suppressed as fruits).
350. Id. at 491 (illegality attenuated by defendant's return after several days on release to make

voluntary confession).
351. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920) (copying of

illegally seized papers not independent source).
352. 525 F.2d 937 (5th Cir. 1976).
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held that a confession obtained during an illegal detention is

admissible if the Government can prove that the confession was made

voluntarily and independently of the condition of illegal imprison
ment.353 In United States ex rel. Pella v. Reid354 the Second Circuit

held that in-court identifications are admissible if based upon a

source of recollection independent of pretrial identification procedures
following a good faith, but illegal, arrest.355 In United States v.

Clark356 the Eighth Circuit found that evidence obtained under an

otherwise valid search warrant was properly suppressed because the

warrant was based upon evidence derived from a previous search that
exceeded the scope of the previous warrant.357

Standing to Challenge Illegal Searches and Seizures. In a

federal prosecution only persons aggrieved by a search or seizure
conducted in violation of the fourth amendment may invoke the

exclusionary rule to suppress the illegally acquired evidence.358 This
term the Seventh Circuit in United States v. Lisk359 held that

although a person aggrieved by a seizure of his property has standing
to object to that seizure, he does not necessarily have standing to

object to the search that led to its discovery.360 Judge, now Justice,
Stevens concluded that the owner of a bomb that was in the trunk of
an automobile belonging to and in the possession of a third party at

353. Id. at 940-41 (remand to determine whether confession was independent of illegal
detention as well as voluntary within meaning of fifth amendment). The Fifth Circuit noted that
the exact use of the criteria employed by the Supreme Court in Wong Sun and Brown v. Illinois

might be misleading because the facts in Logan were strikingly dissimilar with respect to the length
of time between the arrest and confession and with the respect to the person to whom the
confession was made. The court suggested that the length of detention prior to confession,
presence of counsel during detention, and challenges made to the legality of imprisonment during
the detention should be considered in determining independence. Id. at 941; see Wong Sun v.

United States, 371 U.S. 471, 491 (1963) (confession must not only be voluntary but free of taint
of any fourth amendment violation); Brown v. Illinois, 422 U.S. 590, 602-05 (1975) (factors to
consider include issuance of Miranda warnings, temporal proximity of arrest and confession, any
intervening circumstances, purpose and flagrancy of official misconduct).

354. 527 F.2d 380 (2d Cir. 1975).
355. Id. at 382-83; see United States v. Edmons, 432 F.2d 577, 584 (2d Cir. 1970) (in-court

identification inadmissible because illegal arrest made for purpose of securing an in-court
identification not otherwise obtainable).

356. 531 F.2d 928 (8th Cir. 1976).
357. Id. at 933 (copying of gun's serial number during search for controlled substances illegal

because its incriminating nature not immediately apparent).
358. Alderman v. United States, 394 U.S. 165, 171-72, 181 n.l (1969); Jones v. United States,

362 U.S. 257, 261 (1960); United States v. Holmes, 521 F.2d 859, 867-68 (5th Cir. 1975), offd
in relevant part en banc, 537 F.2d 227 (5th Cir. 1976) (owner and occupants of van to which
warrantless electronic tracking device was illegally attached have standing to object to search);
FED. R. CRIM. P. 41(e) (persons aggrieved by unlawful search and seizure may move for return of
property).
359. 522 F.2d 228 (7th Cir. 1975), cert, denied, 423 U.S. 1078 (1976), noted in 64 GEO L J

1187 (1976).
360. 522 F.2d at 231.
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the time of the illegal search had standing to object to the seizure
because of his proprietary interest in the bomb, but lacked standing
to object to the search because the privacy rights invaded were those
of the third party. Consequently, the defendant's motion to suppress
the bomb was properly denied.361
Standing may depend upon whether the person was present where

the search or seizure occurred,362 whether he has a substantial

possessory interest in the premises searched or items seized,363 and
whether his presence at the time of the search or seizure was

legitimate.364 Because fourth amendment rights may not be invoked
vicariously, a person alleging violation of another's fourth amendment
rights as a basis for suppressing evidence is not sufficiently aggrieved

361. Id. at 230-31. The court found the automatic standing rule of Jones v. United States
inapplicable because the defendant was not charged with possession "at the time of the contested
search and seizure" but with possession 5 days before the search. Id. at 230-31 & n.2;see Brown v.

United States, 411 U.S. 223, 229 (1973); Jones v. United States, 362 U.S. 257, 263 (1960). See
generally note 368 infra. The Seventh Circuit further attempted to distinguish Brown and Jones by
arguing that the precise issue presented in Lisk was not reached in either of those cases. 522 F.2d
at 233 n.5 (denial of petition for rehearing); see 64 GEO. L.J. 1187, 1192-93 (1976).

362. Brown v. United States, 411 U.S. 223, 229 (1973) (defendants lack standing if not present
at search, failed to allege possessory interest in place searched or items seized, and possession not
essential element of charged offense); United States v. Parker, 530 F.2d 208, 212-13 (8th Cir.
1976) (defendants not on scene when contraband drugs seized; no standing); United States v.

Holmes, 521 F.2d 859, 870-71 (5th Cir. 1975), aff'd in relevant part en banc, 537 F.2d 227 (5th
Cir. 1976) (defendants not present during search of residence for marijuana cache; no standing).

363. United States v. Entringer, F.2d , , No. 75-1767, at 6 (8th Cir. Mar. 12,
1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (no standing because defendant refused

delivery of package containing obscene materials and instructed that it be returned); United States
v. Williams, F.2d , , No. 75-1566, at 3-5 (9th Cir. Jan. 26, 1976) (no standing
because defendants' vague and conclusory affidavits insufficient to establish proprietary or

possessory interest in airport hanger and van); United States y. Parker, 530 F.2d 208, 213 (8th Cir.

1976) (defendant has no standing because he lacked proprietary interest in automobile searched);
United States v. Kelly, 529 F.2d 1365, 1370-71 (8th Cir. 1976) (standing because defendant had
substantial property interest in package mailed to him); United States v. Smith, 527 F.2d 692,
695-96 (10th Cir. 1975) (no standing to object to search of stranger's car or seizure of abandoned

money orders); United States v. Williams, 523 F.2d 64, 66 (8th Cir. 1975), cert, denied, 423 U.S.
1090 (1976) (standing found to object to shotgun held by defendant while asleep); United States
v. Truitt, 521 F.2d 1174, 1175 (6th Cir. 1975) (defendant has standing when shotgun with
attached tag bearing his name seized from repair shop); United States v. Holmes, 521 F.2d 859,
870-71 (5th Cir. 1975), aff'd in relevant part en banc, 537 F.2d 227 (5th Cir. 1976) (defendants
lack proprietary interest in codefendants' van and residence; no standing); United States v. Scott,
520 F.2d 697, 700 n.l (9th Cir. 1975), cert, denied, 423 U.S. 1056 (1976) (search of six

apartments led to conclusion of probable cause that fugitive defendants were in the seventh and
last apartment; defendants lack standing to challenge search of first six); cf. United States v.

Tortorello, 533 F.2d 809, 814 (2d Cir. 1976) (defendant who consented to search of parents'
basement, though consent may have been unauthorized, has standing to challenge legality of

search).
'

364. See Jones v. United States, 362 U.S. 257, 265, 267 (1960) (defendant present during
search of friend's apartment has standing); United States v. Williams, 523 F.2d 64, 66 (8th Cir.

1975), cert, denied, 423 U.S. 1090 (1976) (defendant residing in apartment without owner's
consent lacks standing).
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unless he was the one against whom the search was directed.365

Similarly, defendants whose rights have been violated by an illegal
search or seizure do not have standing to object to the admission of

evidence against codefendants who lack standing.366 Although the
defendant bears the burden of establishing standing at a pretrial
suppression hearing,367 his testimony given at that time and for that

purpose may not be used against him at trial on the issue of guilt.368
Most of the circuits confronted with the issue whether a depositor

has standing to challenge a subpoena requiring a bank to produce
records of his transactions have held that the depositor lacks the
fourth amendment interest required to confer standing.369 This term

the Supreme Court in United States v. Miller310 held that a depositor

365. See Alderman v. United States, 394 U.S. 165, 171-75 (1969) (defendants aggrieved solely
by the introduction of communications illegally seized from codefendant may not move to

suppress); United States v. Kelly, 529 F.2d 1365, 1370-71 (8th Cir. 1976) (search of mail package
containing obscene materials was directed at defendant; standing allowed); United States v. Jones,
518 F.2d 64, 65 (9th Cir. 1975) (defendant lacks standing because body search of codefendant
not directed at him; his privacy not invaded). But cf. Mabra v. Gray, 518 F.2d 512, 513-14 (7th
Cir.) (dictum), cert, denied, 423 U.S. 1023 (1975) (even if search of wife's purse directed against
husband, he lacked standing if search also directed at wife; issue whether search in fact directed at
husband not decided).

366. United States v. Peterson, 524 F.2d 167, 182 (4th Cir. 1975), cert, denied, 423 U.S. 1088

(1976) (although parties tried jointly, defendant had no standing to object to use of evidence

against codefendants because Government's proof dissociated defendant from illegally seized

items).
367. See United States v. Boston, 510 F.2d 35, 38 (9th Cir. 1974), cert, denied, 421 U.S. 990

(1975) (no standing where defendant failed to claim possessory interest in drugs at time of motion
to suppress).

368. Simmons v. United States, 390 U.S. 377, 394 (1968) (defendant's admission of ownership
of seized suitcase in suppression hearing inadmissible at trial); see United States v. Williams,
F.2d , , No. 75-1566, at 4 (9th Cir. Jan. 26, 1976) (defendant need not testify at

hearing to establish standing; affidavits will suffice). A defendant charged with a crime that
includes as an essential element possession of the seized item at the time of the search and seizure
has automatic standing to raise his fourth amendment claim. See Brown v. United States, 411 U.S.
223, 229 (1973); Jones v. United States, 362 U.S. 257, 263 (1960). The Supreme Court has
expressly reserved the issue whether Simmons eliminates the need for the Jones rule. Brown v.

United States, supra at 228. The circuits, however, continue to follow the automatic standing rule
without resolving the issue. See, e.g., United States v. Tortorello, 533 F.2d 809, 813-14(2d Cir.
1976) (defendant lacks standing because not charged with possession of stolen coffee at time of

search); United States v. Kelly, 529 F.2d 1365, 1369-71 (8th Cir. 1976) (although defendant not
charged with possession but with knowing use of interstate transportation for obscene materials,
Government's attempt to show his dominion and control over shipments requires conferral of
standing); United States v. Smith, 527 F.2d 692, 695-96 (10th Cir. 1975) (no standing because
defendant's interest in searched car tenuous and because defendant abandoned possession of stolen
money orders at time of search); United States v. Williams, 523 F.2d 64, 66 & n.6 (8th Cir. 1975);
cert, denied, 423 U.S. 1090 (1976) (defendant charged with unlawful possession of sawed-off
shotgun at time of seizure has standing); United States v. Holmes, 521 F.2d 859, 868 (5th Cir.
1975), aff'd in relevant part en banc, 537 F.2d 227 (5th Cir. 1976) (certain defendants charged
with possession of marijuana at time of search have automatic standing).

369. See, e.g., United States v. Hilton, 534 F.2d 556, 564 (3d Cir. 1976), cert, denied, 45
U.S.L.W. 3250 (U.S. Oct. 4, 1976); United States v. House, 524 F.2d 1035, 1044 (3d Cir. 1975);
United States v. Gross, 416 F.2d 1205, 1213 (8th Cir. 1969). Moreover, the bank itself does not
have interest sufficient to justify a challenge to a subpoena of the records it keeps of depositors'
transactions. United States v. Continental Bank & Trust Co., 503 F.2d 45, 49 (10th Cir. 1974).

370. 96 S. Ct. 1619 (1976).
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has no legitimate expectation of privacy in the records his bank is
required to keep of his transactions.371 The Court reasoned that the
depositor's bank records are unlike private papers because he can

assert neither ownership nor possession of them372 and because the
depositor takes the risk, in revealing his affairs to the bank and its
employees, that they will convey the information to the Govern
ment.373 Although the majority did not address the question of the
depositor's standing, because there is no fourth amendment interest
to protect, that issue is moot.374

Robert N. Chatigny
Philip L. O'Neill

371. Id. at 1623-24; see Bank Secrecy Act of 1970, 12 U.S.C.�1829b(d); 31 C.F.R. �� 103,
103.34 (b)(3) (1976). The Court declined to draw a distinction between the original documents
and microfilm copies, holding that there was no legitimate expectation of privacy in either. 96 S.
Ct. at 1623-24. In California Bankers Association v. Schultz the Court upheld the recordkeeping
requirements of the Act against a variety of constitutional challanges, but expressly left open the

question whether the subpoena of those records would violate depositors' fourth amendment

rights. 416 U.S. 21, 53-54 (1974). See generally Circuits Note: 1974-1975 Term 190-91.
372. 96 S. Ct. at 1623.
373. Id. at 1624; see notes 1-17 supra and accompanying text.
374. See 96 S. Ct. at 1630 (Marshall, J., dissenting) (because of majority's holding, depositor

has no standing to contest subpoena).
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Identifications

right to counsel

The Supreme Court in United States v. Wade3� and Gilbert v.

California3''6 secured for an accused a right to counsel at a post-
indictment lineup.377 Because a postindictment confrontation is a

critical stage in the proceedings, breach of this right to counsel requires
exclusion of the lineup evidence and examination for possible taint of

any subsequent in-court identifications.378 In Kirby v. Illinois319 the
Court refused, however, to extend this right to counsel to showup
confrontations held before the formal initiation of adversary judicial
criminal proceedings.380 Because there is no right to counsel at a

confrontation before formal charges, preindictment identifications are

controlled by the due process standard.381

DUE PROCESS

Pretrial Identifications. As the Supreme Court first stated in
Stovall v. Denno3Z2 unnecessarily suggestive procedures may violate
due process and subject an identification to exclusion.383 Whether a

procedure is unnecessarily suggestive is to be judged by the totality of

375. 388 U.S. 218 (1967).
376. 388 U.S. 263 (1967).
377. Id. at 272; United States v. Wade, 388 U.S. 218, 236-37 (1967).
378. Gilbert v. California, 388 U.S. 263, 273 (1967).
379. 406 U.S. 682 (1972).
380. Id. at 689-90 (criminal proceedings can be formally initiated by way of formal charge,

preliminary hearing, indictment, information, or arraignment); accord, Home v. Warden, No.
74-2094 (4th Cir. Aug. 5, 1975) (unpublished per curiam opinion) (preindictment identifications
not excluded although no attorney present).

381. United States v. Taylor, 530 F.2d 639, 641 (5th Cir. 1976) (lineup prior to preliminary
hearing or indictment not critical stage; therefore, no right to counsel and only question is
compliance with due process); Martin v. Indiana, 521 F.2d 682, 686 (7th Cir. 1975) (per
curiam) (remand for determination whether lineup without counsel took place before formal
charge and, if so, whether lineup complied with due process).

382. 388 U.S. 293 (1967).
383. Id. at 302 (showup in victim's hospital room suggestive, but justified by critical

condition of victim). The Fourth Circuit has refused to adopt a per se rule requiring
examination of pretrial identification procedures whenever a witness' in-court identification
testimony is admitted into evidence. United States v. Wingard, 522 F.2d 796, 798 (4th Cir.
1975), cert, denied, 423 U.S. 1058 (1976) (examination for taint not required because
defendant introduced photographic array at trial and made no objection to suggestiveness).
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the circumstances.384 In Simmons v. United States385 the Court held
that an in-court identification would be set aside only if the pretrial
identification was so impermissibly suggestive as to give rise to a "very
substantial likelihood of misidentification."385 The Court found the
identification in Simmons reliable because of the independent basis

provided by the witnesses' observation of the robbery.387 In Neil v.

Biggers388 the Court found no substantial likelihood of misidentifi
cation in a showup held 7 months after a rape.389
Under the Biggers standard even suggestive pretrial identifications

need not be excluded if there are substantial indications of relia

bility.390 The factors to be considered in assessing reliability are the
witness' opportunity to view the criminal at the crime, the witness'
degree of attention, the accuracy of any prior description, the level
of certainty in the identification, and the length of time between the
crime and the confrontation.391 The Biggers analysis suggests a

384. Stovall v. Denno, 388 U.S. 293, 302 (1967); United States v. Turner, 528 F.2d 143,
163 (9th Cir.) (per curiam), cert, denied, 423 U.S. 996 (1975) (agents' in-court identification of

taped voices not impermissibly based on suggestive pretrial procedure because agents'
participation in original intercepts and editing provided independent basis for testimony);
United States v. Green, 526 F.2d 212, 216 (8th Cir. 1975) (lineup including three persons of

similar description held after photographic identification is not suggestive); Fish v. Cardwell,
523 F.2d 976, 977 (9th Cir. 1975) (per curiam), cerf. denied, 423 U.S. 1062 (1976)
(photographic identification by rape victim from book with 70-75 photos not unnecessarily
suggestive). See also United States v. Ladd, 527 F.2d 1341, 1343 (5th Cir. 1976) (per curiam)
(voice identification by FBI agent based on face-to-face confrontations with accused not

impermissible opinion evidence because agent had prior familiarity with voice).
385. 390 U.S. 377 (1968).
386. Id. at 384 (photographic identification). Despite the difference in language, the Court

stated that the impermissibly suggestive standard accords with the Stovall formulation. Id. In
Foster v. California the Court applied this formulation and found that repetition of suggestive
procedures until the witness identified the defendant violated due process. 394 U.S. 440, 44143
(1969).
387. 390 U.S. at 385; accord, United States v. Cepulonis, 530 F.2d 238, 245 (1st Cir.), cert.

denied, 96 S.Ct. 2231 (1976) (observation of defendants throughout evening provided
independent basis for in-court identification); United States v. Young, 529 F.2d 193, 194-95
(4th Cir. 1975) (per curiam) (20-minute observation of defendant during crime and ability to

recall scar sufficient independent basis for in-court identification); United States v. Wolfish, 525
F.2d 457, 462 (2d Cir. 1975), cert, denied, 423 U.S. 1059 (1976) (three previous face-to-face

encounters with defendant sufficient independent basis for in-court identification); United
States ex rel. Hines v. LaVallee, 521 F.2d 1109, 1110-12 (2d Cir. 1975), cerf. denied, 423 U.S.

1090 (1976) (observation of defendant for 45 minutes in broad daylight is sufficient

independent basis for in-court identification; taint from photographic array in which only
defendant pictured in hat dissipated).

388. 409 U.S. 188 (1972).
389. Id. at 201. The decision used the Simmons test of "very substantial likelihood of

misidentification," rather than the Stovall "conducive to misidentification" standard. Id.
390. See id. at 199.
391. Id. at 199-200. Some courts also consider corroboration as a factor, thus merging the

concepts of independent source of identification and harmless error due to the weight of the
evidence. See United States v. Cepulonis, 530 F.2d 238, 245 (1st Cir.), cerf. denied, 96 S. Ct.

2231 (1976) (codefendant's testimony corroborated identification); United States v. Wixom,
529 F.2d 217, 221 (8th Cir. 1976) (per curiam) (independent identification by second
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permissive interpretation of the due process test; it examines the

reliability of the eyewitness evidence rather than the reliability of the
identification procedure used.392 Some courts of appeals this term

continued to apply these reliability factors in determining whether

suggestive pretrial identifications may be admitted into evidence
consistent with due process.393 Nonetheless, recent decisions indicate
that disagreement remains concerning the application of Biggers and
the extent to which it supersedes the stricter due process test of
Stovall. The Second Circuit in Brathwaite v. Manson,394 relying in

part on the nonretroactivity of Stovall,395 interpreted Biggers as

applicable only to pre-Stovall identifications.396 Writing for the court,
Judge Friendly stated that for post-Stovall identifications evidence of
an identification unnecessarily obtained by impermissibly suggestive
means must be excluded, and the prosecution has the burden of

proving that the precautionary conditions of Simmons, relating to an

independent basis for the in-court identification, have been met.397

government agent); Canal Zone v. Green, 521 F.2d 241, 242 (5th Cir. 1975) (per curiam)
(second witness identified defendant at lineup and trial without participation in prior suggestive
photographic identification).

392. Compare Neil v. Biggers, 409 U.S. 188, 198-99 (1972) with Stovall v. Denno, 388 U.S.
293, 302 (1967); see Pulaski, Neil v. Biggers: The Supreme Court Dismantles the Wade Trilogy's
Due Process Protection, 26 STAN. L. REV. 1097, 1116 (1974).

393. United States v. Russell, 532 F.2d 1063, 1066-67 (6th Cir. 1976) (pretrial
identification impermissibly suggestive because agent informed witness that of two remaining
photographs, one not chosen was the suspect; fleeting view of escaping robber insufficient to
establish reliability); United States v. Kimbrough, 528 F.2d 1242, 124647 (7th Cir. 1976)
(pretrial photographic identification impermissibly suggestive because only defendant's picture
presented, but victim's face-to-face confrontation for several minutes sufficient to establish
reliability); United States v. Gidley, 527 F.2d 1345, 1351 (5th Cir. 1976) (despite suggestive
photographic display, opportunity of witness to view robbers riding down main street of small
town with heads stuck out windows and red smoke filling car sufficient to establish
independent source); Israel v. Odom, 521 F.2d 1370, 1371-76 (7th Cir. 1975) (use of sketch,
lineup, and showup unnecessarily suggestive, but observation of rapist in predawn light for 15
minutes plus focus of victim's attention during crime sufficient to establish reliability); Heltzel
v. Cowan, 518 F.2d 851, 852-53 (6th Cir.) (per curiam), cert, denied, 423 U.S. 999 (1975)
(showup of prisoner at jail after 3 years suggestive, but prior contact with defendant and
opportunity to view him at 3-foot distance at time of shooting sufficient to establish
reliability); see United States v. Green, 525 F.2d 386, 392-93 (8th Cir. 1975) (photographic
array identification not impermissibly suggestive, particularly when security guard's close
observation of defendants established reliability). In Heltzel v. Cowan the Sixth Circuit stated
that prior to Biggers the introduction of evidence of suggestive pretrial identification might have
been viewed as a per se abuse of due process, but under Biggers an independent basis for the
identification would make the evidence admissible. 518 F.2d 851, 852-53 (6th Cir.) (per
curiam), cert, denied, 423 U.S. 999 (1975).

394. 527 F.2d 363 (2d Cir. 1975), cert, granted, 96 S. Ct. 1737 (1976) (No. 75-871).
395. Id. at 369, citing Stovall v. Denno, 388 U.S. 293, 301-02 (1967).
396. 527 F.2d at 369-71. The identification in Biggers occurred prior to the Court's decision

in Stovall. The Court in Biggers stated that it would be inappropriate to apply a strict
exclusionary rule in that case because Stovall first gave notice to police that the suggestiveness
of confrontation procedure may be a question of constitutional dimension. 409 U.S. at 199; see
Circuits Note: 1974-1975 Term 223-24 & nn.304-05.
397. 527 F.2d at 371.
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Friendly viewed these stringent measures as necessary to force law
enforcement officials to adopt procedures ensuring against the risks
of misidentification.398
Both the District of Columbia and Fifth Circuits have adopted

positions analogous to that of the Second Circuit.399 The Fourth
Circuit had expressed a similar view in Smith v. Coiner400 in which it
limited Biggers to pre-Sfoua// cases401 and applied only the Stovall
standard to find evidence relating to a pretrial identification
inadmissible.402 This term, however, the court in Ghiz v. Borden-
kircher403 made no references to its Coiner decision when it applied
the Biggers reliability test to a post-Stovall case.404

Identifications During Trial. Suggestive procedures used in

staging courtroom confrontations seldom result in new trials.405 The
district court did recognize impermissible suggestiveness in Smith v.

Paderick406 in which a witness who earlier had failed to recognize the
defendant at a lineup identified him in court, seated at counsel table

398. Id. In United States ex rel. Pella v. Reid, without explicitly addressing the applicability
of Biggers, a different panel of the Second Circuit found no "substantial likelihood of

irreparable misidentification" resulting from repeated lineups, the last of which consisted of
participants who were mostly taller than the defendant. 527 F.2d 380, 385 (2d Cir. 1975).

399. United States v. Jones, 517 F.2d 176, 179-80 (D.C. Cir. 1975) (dictum) (because
suspect chose to drive to the scene of the crime, presence of car at showup not unnecessarily
suggestive; had it been found to be suggestive, a hearing on independent source would have
been required under Simmons); Rudd v. Florida, 477 F.2d 805, 809 (5th Cir. 1973) (jailhouse
showup focusing on individual suspect impermissibly suggestive and inadmissible; Simmons to
be applied on retrial to determine whether courtroom identification based on independent
recollection); see Johnson v. Wainwright, 523 F.2d 1253, 1254 (5th Cir. 1975) (per curiam),
cert, denied, 96 S. Ct. 1745 (1976) (refusal to adopt per se exclusionary rule for in-court
identification although pretrial procedures might have been impermissibly suggestive); Kelley v.

Estelle, 521 F.2d 238, 240 (5th Cir. 1975) (repeated conversations with defendant before and

during robbery in good lighting sufficient independent basis for in-court identification).
400. 473 F.2d 877 (4th Cir.), cerf. denied, 414 U.S. 1115 (1973).
401. Id. at 882.
402. Id. at 883.
403. 519 F.2d 759 (4th Cir. 1975), cert, denied, 96 S. Ct. 1413 (1976).
404. Id. at 762. Another recent Fourth Circuit decision found the admission of an

impermissibly suggestive pretrial identification harmless error. Royal v. Maryland, 529 F.2d

1280, 1281 (4th Cir. 1976) (per curiam).
405. See, e.g.. United States v. Watts, 532 F.2d 1215, 1216-17 (8th Cir. 1976) (in-court

identification of defendant upheld although only other black in courtroom was a juror); United
States v. Epps, No. 75-1588, at 2 (4th Cir. Jan. 29, 1976) (unpublished per curiam opinion)
(previous uncertainty of witness who identified defendant at trial goes to weight of evidence,
not to competency); United States v. Atkinson, No. 75-1207, at 3-5 (4th Cir. Dec. 11, 1975)
(unpublished per curiam opinion), cerf. denied, 96 S. Ct. 1477 (1976) (positive courtroom

identification reliable despite previous failure to identify). But see United States v. Warf, 529
F.2d 1170, 1174 (5th Cir. 1976) (mistrial because prosecutor pointed out defendant by word

and gesture and witness testified to defendant's prison term); cf. United States v. Carter, 522
F.2d 666, 677 (D.C. Cir. 1975) (presentation of coconspirator in prison garb may be

impermissible).
406. 519 F.2d 70 (4th Cir.), cert, denied, 423 U.S. 935 (1975).



1976] Circuits Note: Criminal 273

with previously identified codefendants.407 The Fourth Circuit held,
however, that because the trial had been by judge rather than by jury
reversal was unnecessary.408 Other encounters between defendant and

a witness prior to the witness' identification have been upheld based

on the fortuitous nature of the encounter and the fact that the

accused was not singled out as a defendant.409

Due Process Implications of Specific Identification Pro

cedures. Most courts give broad scope to the use of multiple
or repetitive identification procedures.410 In United States v.

Eatherton411 the First Circuit commented on the dangers of

repetition if the witness is unsure or the procedure suggestive,412 but
refused to reverse despite one witness' inability to make a positive
identification.413 The court found that this uncertainty conveyed its

407. Id. at 74-75. The court pointed out that the defendant's attorney had objected to the
in-court identification in the state trial. Id.

408. Id. at 75. The trial judge could accord the tainted identification its proper weight. Id.
409. United States v. Gentile, 530 F.2d 461, 467-69 (2d Cir.), cert, denied, 96 S. Ct. 2651

(1976) (despite witness' previous inability to identify defendant's photograph, encounter

outside courtroom not impermissibly suggestive because confrontation not anticipated or

arranged and defendant not in prison garb); see United States v. Elwell, No. 75-1852, at 3 n.2

(4th Cir. Jan. 29, 1976) (unpublished opinion) (nothing to indicate encounter was anything but

fortuitous); United States v. Scott, 518 F.2d 261, 266 (6th Cir. 1975) (defendant refused to

participate in lineup; arranged viewing at arraignment not impermissibly suggestive).
410. See, e.g., United States v. Jennings, 528 F.2d 222, 223 (6th Cir. 1975) (per curiam)

(two photographic arrays with different pictures of defendant followed by lineup not

impermissibly suggestive; independent source of identification); United States ex rel. Pella v.

Reid, 527 F.2d 380, 382-86 (2d Cir. 1975) (at lineup following photographic array that

produced no identification, one witness identified defendant, and second witness made
identification after review of lineup photographs; not impermissibly suggestive and independent
observations supported courtroom testimony); United States ex rel. Gibbs v. Vincent, 524 F.2d
634, 637-39 (2d Cir. 1975) (two photo arrays followed by showup not impermissibly
suggestive; independent source of identification); United States v. Harber, 523 F.2d 801, 802
(5th Cir. 1975) (per curiam) (witness' selection of photograph at pretrial hearing not
identification of accused, only confirmation of earlier selection). But see United States v.

Dailey, 524 F.2d 911, 914-17 (8th Cir. 1975) (in-court identification deprived defendant of fair
trial because immediately preceded by impermissibly suggestive photo array). The American
Law Institute's Code of Pre-Arraignment Procedure would forbid multiple identification
procedures except for limited purposes. ALI MODEL CODE OF PRE-ARRAIGNMENT
Procedure �160.2(4) (1975 Draft).
411. 519 F.2d 603 (1st Cir.), cert, denied, 423 U.S. 987 (1975).
412. Id. at 608. The First Circuit seemed willing to find a due process violation only if there

was external evidence that the repetition influenced the subsequent selections. Id. at 608-09.
Compare Foster v. California, 394 U.S. 440, 443 (1969) (repeated confrontation of defendant
made identification all but inevitable) with United States ex rel. Pella v. Reid, 527 F.2d 380,
382-85 (2d Cir. 1975) (taint from suppressed photographs of lineup dissipated by independent
basis for in-court identification) and United States v. Peterson, 524 F.2d 167, 176 & n.14 (4th
Cir. 1975), cert, denied, 423 U.S. 1088 (1976) (no unnecessary suggestiveness in repeating
photo displays because witness' certainty increased from 50 to 70 percent between first and
second displays; particularity of witness' description of crime established independent basis for
in-court identification).
413. 519 F.2d at 609.
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own warning of unreliability.414 Courts have also held that
on-the-scene photographs of a robbery contribute to reliable
identification of a defendant, whether used in or out of court.415
Factors of need and reliability often counter the suggestiveness of a

showup.416
An accused may object to impermissibly suggestive identification

procedures, but has no right to demand a specific method of
identification.417 There is some indication in the Second Circuit that
a defendant may object to the prosecution's failure to call all
identification witnesses or may request an instruction that the failure
to call all such witnesses implies that they would be unfavorable to

the Government.418

Glenda A. Fowler

414. Id.
415. United States v. Estremera, 531 F.2d 1103, 1112 (2d Cir.), cert, denied, 96 S. Ct. 2184

(1976) (jury's ability to compare robbery photographs with pictures of defendant and his
brother served as reliable check of witness' identification); United States v. Townsend, No.
75-1962 (4th Cir. Mar. 24, 1976) (unpublished per curiam opinion) (no issue of suggestive
identification because photographs of robbery introduced directly as evidence at trial; no

possibility of mistaken eyewitness identification); United States v. Grose, 525 F.2d 1115, 1118
(7th Cir. 1975), cerf. denied, 96 S. Ct. 1477 (1976) (witnesses' exposure to robbery
photograph in newspaper before lineup only refreshed their memory); United States v. Murray,
523 F.2d 489, 490-92 (8th Cir. 1975) (not error for court to require defendant to wear wig for
jury comparison with robbery photograph; possible error to allow witness to identify defendant
in court after comparison).
416. See, e.g., United States v. Yates, 524 F.2d 1282, 1284 (D.C. Cir. 1975) (per curiam)

(showup within hours of burglary not due process violation despite police statement to witness
that they thought they had apprehended the burglar); United States ex rel. Gibbs v. Vincent,
524 F.2d 634, 638 (2d Cir. 1975) (showup merely confirmed two previous photographic
selections); Heltzel v. Cowan, 518 F.2d 851, 852 (6th Cir.) (per curiam), cerf. denied, 423 U.S.
999 (1975) (suggestiveness of showup held at jail after 3-year interval countered by reliable

independent source of identification); United States v. Jones, 517 F.2d 176, 179-80 (D.C. Cir.
1975) (showup at scene within hour of robbery not violation of due process).
417. United States v. Estremera, 531 F.2d 1103, 1111-12 (2d Cir.), cerf. denied, 96 S. Ct.

2184 (1976) (defendant has no constitutional right to a lineup; earlier photographic lineup
probably more reliable than lineup requested by defendant 2 years after robbery); see United
States v. Elwell, No. 75-1852, at 34 (4th Cir. Jan. 29, 1976) (unpublished opinion) (not error
to refuse continuance for purpose of obtaining picture allegedly proving that accused looked

radically different at time of crime; existence of picture speculative); United States v. Scott,
518 F.2d 261, 266 (6th Cir. 1975) (if defendant refuses to participate in lineup, Government
may use other reasonable methods of identification).
418. Compare United States ex rel. Gibbs v. Vincent, 524 F.2d 634, 638 (2d Cir. 1975)

(defendant may not raise on appeal prosecution's failure to present witnesses because defense

had not requested their presence) with United States ex rel. Cannon v. Smith, 527 F.2d 702,
705 (2d Cir. 1975) (judge's inference that testimony of witnesses present at lineup not called

by prosecution would be unfavorable upheld on appeal).
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Confessions

Miranda v. Arizona419 requires the Government to warn a suspect
of his fifth amendment rights before custodial interrogation or forfeit

the use at trial of any resulting statements.420 The suspect must know
that he has a right to remain silent, and to retain counsel or to have

counsel appointed, and that any statement he makes may be used

against him.421 In Michigan v. Tucker422 the Supreme Court

distinguished the prophylactic Miranda procedures from the sub

stantive fifth amendment rights those procedures seek to protect.423
Miranda is not retroactive;424 in cases in which the interrogation
occurred before Miranda, either the Escobedo standard425 or the older
voluntariness test governs.426

CUSTODIAL INTERROGATION

The Miranda requirements apply only to custodial interrogations.427
Miranda defines custody as a significant deprivation of freedom of

419. 384 U.S. 436 (1966).
420. Id. at 479. But cf. United States v. Casimiro-Benitez, 533 F.2d 1121, 1124-25 (9th Cir.

1976) (harmless error to admit statements made before warnings because confession made after

warnings and documentary and fingerprint evidence constituted overwhelming evidence of

guilt).
This right to have evidence excluded is a personal one. A defendant may not object to a

codefendant's confession that implicates him as well on the basis that the confession was

involuntary. United States v. Shaffner, 524 F.2d 1021, 1022 (7th Cir. 1975), cert, denied, 424
U.S. 920 (1976) (defendant had no standing to question voluntariness of confession given by
codefendant after struck by police).
421. 384 U.S. at 444, 469-73, 479.
422. 417 U.S. 433 (1974).
423. Id. at 444-46.
424. Johnson v. New Jersey, 384 U.S. 719, 721 (1966).
425. Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964) (denial of request for counsel

violates sixth amendment if criminal investigation has focused on suspect in custody); see Smith
v. Estelle, 519 F.2d 1267, 1270-71 (5th Cir. 1975) (harmless error to admit statements made
during interrogation conducted without attorney, despite defendant's request for one, because
defendant's own testimony and that of codefendant were basis for conviction).
426. Davis v. North Carolina, 384 U.S. 737, 7>9-40, 752 (1966) (confession involuntary

because coerced by repeated interrogations during 16 days of incommunicado detention). The
voluntariness test required court examination of both the circumstances of the interrogation
and the education and mentality of the accused. See id. at 742. See also Schneckloth v.

Bustamonte, 412 U.S. 218, 226 (1973) (dictum) (court should consider youth, intelligence,
education, and access to family or friends during detention as well as length of detention,
physical treatment, and advice about rights). Current cases rely upon the Schneckloth
formulation of the voluntariness standard. Coney v. Wyrick, 532 F.2d 94, 97-98 (8th Cir. 1976)
(confession found voluntary by balancing factors such as youth, low intelligence of the accused,
and length of detention against police actions in supplying food and rest, allowing consultation
with mother at home, and giving warnings); United States ex rel. Lewis v. Henderson, 520 F.2d
896, 901-03 (2d Cir.), cert, denied, 423 U.S. 998 (1975) (district court required to hold
hearing to determine voluntariness because state court ignored defendant's allegation of mental
coercion in finding that confession was voluntary).
427. Miranda v. Arizona, 384 U.S. 436, 477-78 (1966); United States v. Clark, 525 F.2d

314, 316 (2d Cir. 1975) (interview voluntarily granted neither custodial nor coercive).



276 The Georgetown Law Journal [Vol. 65:201

action.428 Three Supreme Court decisions this term identify situations
that are not custodial and are, therefore, beyond the scope of
Miranda. In United States v. Mandujano429 the Court held that
Miranda does not apply to a grand jury inquiry that, unlike police
custodial interrogation, affords judicial procedural safeguards.430 When
Mandujano appeared before the grand jury, the Government had
evidence of his participation in an attempted sale of heroin.431 In his
testimony, Mandujano denied any recent involvement in the sale of

drugs and subsequently was indicted on both perjury and drug
charges.432 The Court held erroneous the finding of the court of

appeals that warnings of constitutional rights were made necessary by
Mandujano 's putative-defendant status on the drug charge, noting that
the fifth amendment does not protect perjurious testimony.433
In Garner v. United States434 the Court decided that the use of

information from a taxpayer's income tax form to prosecute him for

gambling is not a violation of the privilege against self-incrimina
tion.435 The Court found that no custodial coercion was involved,
because the taxpayer was free to consult an attorney whenever he
chose while completing the form, and thus Miranda was inappli
cable.436 In both Mandujano and Garner the Court rejected the
contention that, because the law compelled the defendant to give
information, the law compelled him to incriminate himself.437 The
Court pointed out that each defendant was free to assert his privilege
against self-incrimination; the law could compel him to furnish only
nonincriminating information.438
In Becktuith v. United States439 the Court decided that the Internal

Revenue Service is not required to give Miranda warnings until a

428. 384 U.S. at 477.
429. 96 S. Ct. 1768 (1976).
430. Id. at 1778. The prosecutor instructed Mandujano to answer all questions, except those

that might incriminate him, and told him that he could have a lawyer for consultation outside
the hearing room. When informed that Mandujano could not afford an attorney, the prosecutor
did not offer to have counsel appointed. Id. at 1778. The Court ruled that Mandujano was

sufficiently informed of his rights in a grand jury investigation, which did not include a

guaranteed right to counsel. Id. at 1778-79.
431. Id. at 1777.
432. I� at 1772-73.
433. Id. at 1776-78.
434. 96 S. Ct. 1187 (1976).
435. Id. at 1182-83.
436. Id. at 1183-84.
437. 96 S. Ct. at 1777; 96 S. Ct. at 1185-86.
438. 96 S. Ct. at 1775-76; 96 S. Ct. at 1187-88.
439. 96 S. Ct. 1612 (1976).
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suspect is taken into custody440 and that, absent special circum

stances,441 questioning of a suspect in his home or office is not

custody.442 The Court specifically rejected the approach of the
Seventh Circuit, which held that a taxpayer has a right to receive

warnings at the time he becomes the focus of a criminal tax

investigation.443 The Supreme Court did not comment on the validity
of the Fifth Circuit standard, which examines the subjective intent of
the police and the suspect, the probable cause to arrest, and the
focus of the investigation in determining whether Miranda warnings
are required.444 The. Fifth Circuit's combination test emphasizes the

point at which the police know they can deprive an accused of

440. Id. at 1616.
The Internal Revenue Service has directed its special agents to give Miranda-type warnings at

the initial contact in a criminal case. Internal Revenue Service News Release No. 949 (Nov. 26,
1968) (warning includes identification of agent, that statements may be used against suspect,
that suspect has right to remain silent and right to hire counsel). The Second Circuit twice this
term avoided a decision on whether failure to give such warnings necessitates suppression of the
taxpayer's statements. United States v. Gentile, 525 F.2d 252, 258-59 (2d Cir. 1975), cert.
denied, 96 S. Ct. 1493 (1976) (unnecessary for court to decide whether violation of guidelines
mandated suppression of statements made in noncustodial setting because defendant failed to
make proper objection at trial); United States v. Leonard, 524 F.2d 1076, 1088-90 (2d Cir.
1975), cert, denied, 96 S. Ct. 1738 (1976) (unnecessary to rule on remedy for breach of
guidelines because not applicable to ordinary revenue agent, and investigation was civil, not

criminal, at time of statement).
441. 96 S. Ct. at 1617 (if will of defendant overborne, noncustodial questioning may be

subject to Miranda constraints); Orozco v. Texas, 394 U.S. 324, 326-27 (1969) (questioning at
gunpoint in middle of night custodial even though held in suspect's bedroom).
442. 96 S. Ct. at 1615-17; United States v. Pohlman, 522 F.2d 974, 978 (8th Cir. 1975) (en

banc), cert, denied, 423 U.S. 1049 (1976) (conversation with defendant in his office held
noncustodial interrogation); see Truitt v. Lenahan, 529 F.2d 230, 231-33 (6th Cir.), cert.
denied, 96 S. Ct. 3199 (1976) (custody issue not raised by defendants in IRS investigation of
financial records at defendants' office).
443. 96 S. Ct. at 1616; see United States v. Dickerson, 413 F.2d 1111, 1116-17 (7th Cir.

1969). The Seventh Circuit held that a civil investigation by the IRS could be distinguished
from a criminal investigation by determining whether the Intelligence Division had opened a file
on the case). Id.; see United States v. Peskin, 527 F.2d 71, 79-82 (7th Cir. 1975), cert, denied, 45
U.S.L.W. 3228 (U.S. Oct. 4, 1976) (although Intelligence Division alerted to possible criminal
violations and United States attorney's office was investigating related criminal charges,
independent civil audit not within focus test of Dickerson); United States v. Esser, 520 F.2d
213, 215-16 (7th Cir. 1975), cert, denied, 96 S. Ct. 3166 (1976) (use of questionnaire prepared
by Criminal Tax Division did not bring civil investigation within focus standard of Dickerson).
444. United States v. Carollo, 507 F.2d 50, 52 (5th Cir.), cert, denied, 423 U.S. 874 (1975)

(inspector's testimony that restaurant owner was free to leave during administrative inspection
supported by owner's continued supervision of business and assistance with inspection); see
United States v. Marzett, 526 F.2d 277, 278 (5th Cir. 1976) (per curiam) (police not required to
give warnings before asking "Where is the gun?" as they approached assault suspect); United
States v. Planche, 525 F.2d 899, 900 (5th Cir. 1976) (per curiam) (warnings required before
eight or nine agents interrogated defendant during 4-hour search of store); Alberti v Estelle
524 F.2d 1265, 1268 (5th Cir. 1975), cert, denied, 96 S. Ct. 3181 (1976)' (warnings required
before questioning parties present about ownership of marijuana discovered in plain view;
probable cause clearly present); cf. United States v. Mandujano, 96 S. Ct. 1768, 1787-89 (1976)
(Brennan, J., with Marshall, J., concurring) (full warnings should be required for grand jury
appearance if police have probable cause to arrest witness at time of testimony); United States
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freedom of action; Miranda emphasizes the accused's awareness of
restricted freedom or coercion.445 Beckwith also places emphasis on

the accused's awareness.446
In reviewing a border investigation, the Ninth Circuit in United

States v. Luther441 held that there was no significant deprivation of
freedom under Miranda. The court reached this conclusion because
there had been an atmosphere of administrative routine, with no

charges or accusations directed at the subject, who was only asked to
identify illegal drugs that had been seized from her, and who in
addition was told she was free to leave.448 The Ninth Circuit's
objective examination of custody is based on the circumstances at the
time of confrontation;449 a later decision to arrest does not taint the
original confrontation.450
The Fifth and Ninth Circuits have decided that Miranda is

inapplicable to seizures made in a stop-and-search situation.451 In each
case the police gave no warnings until after permission to search had
been granted in response to their request.452 The Ninth Circuit
considered Miranda inapplicable because there was no compelling
atmosphere of custody,453 and the Fifth Circuit simply held that
Miranda was not designed to protect fourth amendment rights.454

v. Golden, 532 F.2d 1244, 1246 (9th Cir. 1976) (per curiam) (probable cause to arrest

determines when warnings must be given in border processing).
The Fifth Circuit has not considered the applicability of its focus-plus-probable-cause test to

a tax-evasion investigation. United States v. Prudden, a case involving a tax investigation,
examined only the defendant's actual deprivation of freedom at the time he was questioned.
424 F.2d 1021, 1029 (5th Cir. 1970).
445. Compare United States v. Carollo, 507 F.2d 50, 52 (5th Cir.), cert, denied, 423 U.S.

874 (1975) with Miranda v. Arizona, 384 U.S. 436, 465 (1966). Miranda was directed to the
attitude of the accused, but the Fifth Circuit's test additionally requires judicial evaluation of
the subjective and objective posture of the police. United States v. Carollo, supra at 52.
446. 96 S. Ct. at 1616.
447. 521 F.2d 408 (9th Cir. 1975) (per curiam).
448. Id. at 410. Although the Luther holding did not rest on the fact of a border search, the

Ninth Circuit said in United States v. Golden that Miranda warnings are unnecessary in routine
border situations until the authorities have probable cause to arrest. 532 F.2d 1244, 1246 (9th
Cir. 1976).
449. 521 F.2d at 410.
450. Id.
451. United States v. Hickman, 523 F.2d 323, 326-27 (9th Cir. 1975), cert, denied, 423

U.S. 1050 (1976) (stop and search of boat); United States v. Moffet, 522 F.2d 1379, 1381 (5th
Cir. 1975) (per curiam) (search of automobile trunk).
452. 523 F.2d at 323; 522 F.2d at 1381.
453. United States v. Hickman, 523 F.2d 323, 327 (9th Cir. 1975) (no police domination or

compelling atmosphere in stopping boat).
454. United States v. Moffet, 522 F.2d 1379, 1381 (5th Cir. 1975) (per curiam). But cf.

United States v. Frazier, No. 75-1530, at 2 (4th Cir. Dec. 3, 1975) (unpublished per curiam

opinion) (statement in response to question about ownership of jacket with stolen money

brought into plain view during stop for speeding admissible because warnings given before

statement).
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Problems also arise in determining what is interrogation for the

purposes of Miranda. The Supreme Court noted in Miranda that

spontaneous statements to the police would not fall within the
restrictions.455 The solicitation of basic background information such
as name, age, address, and marital status is also exempt from Miranda

requirements.456 Questioning by a party other than an authorized law
enforcement agent is not custodial interrogation.457

WAIVER

The Miranda decision places upon the prosecution the burden of

proving a knowing and intelligent waiver before any self-incriminating
statement may be admitted into evidence.458 This determination of

admissibility requires a hearing outside the jury's presence,459 and the

455. 384 U.S. at 478; see United States v. Cowsen, 530 F.2d 734, 735, 737 (7th Cir.), cert.
denied, 96 S. Ct. 2227 (1976) (defendant's statement, volunteered to bystander at arrest, that
he expected the police admissible); United States v. Cook, 530 F.2d 145, 152-53 (7th Cir.),
cert, denied,. 96 S. Ct. 2234 (1976) (statement initiated by defendant during transportation to

magistrate not covered by Miranda; defendant given Miranda warnings and confessed 3 days
earlier); United States v. Sabin, 526 F.2d 857, 859 (5th Cir. 1976) (unsolicited statement to

codefendant immediately after arrest for drug smuggling not covered by Miranda); United States
v. Robinson, No. 75-1697, at 2-3 (4th Cir. Dec. 23, 1975) (unpublished per curiam opinion)
(defendant's spontaneous statement to state police, prosecutor, and close friends admissible); cf.
Roy v. Hall, 521 F.2d 120, 121 (1st Cir. 1975) (cumulative statement given without proper
warning in time between two properly received statements did not bar use of valid statements).
456. United States ex rel. Hines v. LaVallee, 521 F.2d 1109, 1112-13 (2d Cir. 1975)

(information given during drive to police station about marriage and children admissible
although no warnings given).
457. Gross v. United States, 531 F.2d 482, 487-88 (Ct. CI. 1976) (questioning by

commanding naval officer who did not suspect defendant and who was not law enforcement
officer not covered by Miranda). In Ohio v. Gallagher the Supreme Court reviewed an Ohio
decision that found that a parole officer, discussing a robbery as a possible parole violation, was
not a law enforcement officer within the meaning of Miranda. The case was remanded to
determine whether the decision was based on the United States Constitution, and thus the
merits were not discussed by the Supreme Court. 96 S. Ct. 1438, 1439 (1976).
458. 384 U.S. at 478-79. A waiver may be implied from the circumstances; there is no

requirement that there be an express statement of waiver, either oral or written. United States
v. Marchildon, 519 F.2d 337, 34244 (8th Cir. 1975) (disclosures during idle conversation
sufficient to indicate waiver if no evidence of coercion or overreaching by police; no

requirement for specific question about waiver of rights); see United States v. Johnson, 529
F.2d 581, 583-84 (8th Cir.), cerf. denied, 96 S. Ct. 2233 (1976) (statements made to police
admissible despite refusal to sign written waiver because oral Miranda warnings given and form
signed indicating they were understood); United States v. James, 528 F.2d 999, 1018-20 (5th
Cir. 1976) (statements by educated revolutionaries soon after arrest and warnings valid despite
later refusals to sign written waiver); United States v. Reed, 526 F.2d 740, 74243 (2d Cir.
1975), cerf. denied, 96 S. Ct. 1431 (1976) (gaps in written record of waiver may be
supplemented by agent's testimony). See also United States v. Coleman, 524 F.2d 593, 594
(10th Cir. 1975) (per curiam) (written notice of warnings sufficient; no requirement for oral
warnings).
459. Jackson v. Denno, 378 U.S. 368, 395 (1964) (due process violated unless separate

determination of voluntariness before confession admitted); Lindsey v. Craven, 521 F.2d 1071
1072-73 (9th Cir. 1975) (per curiam) (refusal to hear evidence on voluntariness outside jury
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court's determination on voluntariness must be clear from the
record.460 If the court fails to make adequate findings of
voluntariness at an initial pretrial hearing, subsequent findings may
correct any defects in explicitness.461 In addition, a federal court,
after determining that a confession is voluntary, must instruct the

jury to consider the voluntariness issue for themselves.462
A waiver is not effective unless the accused understands that he

has the right to remain silent, the right to counsel, and that anything
he does say may be used against him. In Miranda the Supreme Court

attempted to fashion an objective test of waiver to replace the
subjective evaluation of various factors that had been required under
the earlier voluntariness standard.463 If the warnings have been given,

presence reversible error because defendant forced to waive privilege against self-incrimination in

order to contest voluntariness); see United States ex rel. Hickman v. Sielaff, 521 F.2d 378, 386
(7th Cir. 1975), cert, denied, 96 S. Ct. 1436 (1976) (court's ruling on voluntariness made on

basis of government evidence heard in presence of jury reversible error because procedure may
have compelled defendant to give up right against self-incrimination). The Omnibus Crime
Control and Safe Streets Act of 1968 implements this requirement in the federal system. 18
U.S.C. �3501(a) (1970). See generally Gandara, Admissibility of Confessions in Federal
Prosecutions: Implementation of Section 3501 by Law Enforcement Officials and the Courts,
63 GEO. L.J. 305 (1974).
460. Sims v. Georgia, 385 U.S. 538, 544 (1967); see United States v. Oliver, 525 F.2d 731,

734-36 (8th Cir. 1975), cert, denied, 96 S. Ct. 1477 (1976) (waiver clear because judge
questioned defendant as to voluntariness and consultation with attorney and warned defendant
of consequences if he submitted to polygraph).
461. United States v. Garrett, 521 F.2d 444, 447 (8th Cir. 1975) (alleged defect in trial

court's denial of suppression of confession cured by subsequent finding of voluntariness by
district court ruling on motion for new trial); cf. United States v. Lucchetti, 533 F.2d 28,
35-36 (2d Cir. 1976) (failure to address specific questions of mental and physical coercion in

finding of voluntariness cured by more explicit ruling after second suppression hearing).
462. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. � 3501(a) (1970); see

United States v. Barry, 518 F.2d 342, 346-47 (2d Cir. 1975) (failure of judge to follow clear

statutory command to instruct jury on voluntariness of confession plain error). The Second
Circuit has held that section 3501(a) requires that the jury be instructed to accord the

confession its proper weight in light of all the circumstances, including voluntariness. Id.
at 346 n.5. In an earlier case, United States v. Inman, the Fourth Circuit required that the jury
be instructed to find beyond a reasonable doubt that the confession was voluntary before

according it any evidentiary weight. 352 F.2d 954, 956 (4th Cir. 1965). In United States v.

Buie it was suggested that Inman, although partially displaced by Lego v. Twomey, may still

require that both judge and jury pass on the issue of voluntariness. F.2d , , No.

75-1379, at 6 (4th Cir. Feb. 9, 1976); see Lego v. Twomey, 404 U.S. 477, 489-90 (1972)
(both state judge and jury need not pass on allegation of coercion). See also United States v.

Bear Killer, 534 F.2d 1253, 1259-60 (8th Cir. 1976) (error to include in charge that judge had
ruled confession voluntary, but harmless because verdict supported by the record and

instruction indicated to jury that judge's ruling was only to establish the admissibility of the

confession); United States v. Lucchetti, 533 F.2d 28, 38-39 (2d Cir. 1976) (when defendant
introduced no evidence that confession involuntary, failure to charge jury to weigh
voluntariness harmless error); United States v. Sauls, 520 F.2d 568, 569-70 (4th Cir. 1975),
cert denied, 423 U.S. 1021 (1976) (failure to instruct jury to consider voluntariness of

confession harmless error; defendant offered no objection at trial).
463. 384 U.S. at 468-69.
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understanding is presumed,464 although special procedures may be

required to deal with varying levels of comprehension.465
In addition to requiring compliance with the procedural Miranda

warnings, courts examine the circumstances surrounding the waiver
and confession to ensure the defendant's freedom from physical
coercion and psychological pressures, including threats and

trickery.466 The Sixth Circuit refused, however, to classify as trickery
a casual question to the defendant, after he had invoked his right to
silence, about the gun he was carrying.467 In evaluating the
voluntariness of confessions, courts consider any delay in arraignment
as one factor that may have influenced the confession.468

464. See id. at 472; United States v. Duvall, 537 F.2d 15, 23 (2d Cir.), cert, denied, 96 S.
Ct. 3173 (1976) (finding of voluntary waiver not clearly erroneous where warnings given,
despite arrest by nine agents at gunpoint, strip search, delayed arraignment, and evidence of

threats); United States v. Davis, 532 F.2d 22, 26 (7th Cir. 1976) (defendant sufficiently alerted
to rights when given oral and written Miranda warnings before signing waiver).
465. United States v. Davis, 532 F.2d 117, 118-20 (8th Cir. 1976) (per curiam) (trial court's

determination that rights were waived upheld because defendant signed waiver and said
understood his rights, even though meaning of "coercion" had to be explained to him); United
States v. Young, F.2d , , No. 75-1044, at 5-6 (4th Cir. Nov. 3, 1975) (per curiam)
(waiver valid despite evidence of reading problems and other mental deficiencies where
defendant stated he understood warnings and at trial repeated them); see United States v. Fong,
529 F.2d 55, 57-58 (9th Cir. 1975) (intelligent waiver at grand jury proceeding; accused spoke
English as well as Chinese, simple language used in explanation, and interpreter present at

appearance).
466. See Johnson v. Havener, F.2d , , No. 75-1433, at 24 (6th Cir. Apr. 30,

1976) (alleged involuntariness due to drugged state from medication dismissed because warnings
given); United States v. Reynolds, 532 F.2d 1150, 1156-60 (7th Cir. 1976) (defendant initiated
discussion; waiver not invalidated by agents' statements that cooperation might affect bond and
penalty); United States v. James, 528 F.2d 999, 1019-20 (5th Cir. 1976) (statements made
before Miranda warnings did not taint statements made after warnings because defendants
showed no reluctance to talk and police employed no coercive tactics); United States v. Young,
527 F.2d 1334, 1335 (5th Cir. 1976) (court's finding of voluntariness not clearly erroneous;
officers denied threats to arrest defendant's wife, defendant was advised of rights three times,
and officers testified to his cooperation); United States v. Buchanan, 529 F.2d 1148, 1151-52
(7th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 1725 (1976) (confession given after
repeated warning of rights correctly admitted after allegations that agent concocted confession
and applied psychological pressure were duly considered by court and jury); United States v.

Walker, 524 F.2d 1125, 1128 (10th Cir. 1975) (confession not invalidated by fear of return to
state prison); United States v. Green, 523 F.2d 968, 972 (9th Cir. 1975) (confession not
product of confrontation with illegally seized drugs); United States v. Wingate, 520 F.2d 309,
315 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (allegation of involuntariness because of
drug withdrawal unsubstantiated); United States v. Harris, No. 75-1050, at 2-3 (4th Cir. Nov. 4,
1975) (unpublished per curiam opinion) (finding of no psychological pressure from previous
statements to another officer upheld).
467. United States v. WUliams, 526 F.2d 1000, 1002-03 (6th Cir. 1975) (question asked

after warnings given and defendant asserted right to remain silent).
468. United States v. Duvall, 537 F.2d 15 (2d Cir.), cert, denied, 96 S. Ct. 3173

(1976) (defendant unarraigned and uncounseled for 20 hours and evidence of improper
influence; confession to prosecutor therefore inadmissible despite admissibility of prior
confession made to police); Coney v. Wyrick, 532 F.2d 94, 96-98 (8th Cir. 1976) (any
presumption of coercion because of 5-day delay in arraignment negated by fair and humane
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Plea bargaining may make a confession inadmissible in a trial held
after the plea bargain collapses. In Mobley ex rel. Ross v. Meek469 the

defendant, on the advice of his attorney, signed a confession as part
of a plea bargain with the state attorney.470 The proceedings were

interrupted when defendant's secretary convinced the court to have
him examined for competency. In a subsequent trial with new

counsel, the defendant objected to the introduction of the
confession.471 Although the confession stated that it was voluntary
and not induced by promises, the Eighth Circuit found that the

policy of encouraging plea bargaining supported its holding that
statements obtained by "direct or implied promises" of a plea bargain
become involuntary if the plea bargain is not executed.472

RIGHTS OF SILENGE AND CONSULTATION

The Supreme Court this term decided in Michigan v. Mosley413 that
a suspect's initial refusal to submit to questioning will not invalidate
all further attempts at interrogation.474 The Court refused to adopt a
literal interpretation of Miranda, opting instead to allow subsequent
questions as long as the suspect's "right to cut off questioning [is]

treatment by police of illiterate youth of subnormal intelligence); United States v. Davis, 532
F.2d 22, 25-26 (7th Cir. 1976) (confession given within 2 hours of arrest and not affected by
delay in arraignment caused by normal police procedures is admissible); United States ex rel.
Lewis v. Henderson, 520 F.2d 896, 898-99, 901 (2d Cir.), cert, denied, 423 U.S. 998 (1975)
(coercion indicated in 38-hour detention with little food or sleep and intermittent interrogation
for 24 hours).
Miranda specifically made the delay in arraignment a factor to be considered in state

proceedings. 384 U.S. at 463. Prompt arraignment is required independently in federal cases.

Mallory v. United States, 354 U.S. 449, 450-56 (1957); McNabb v. United States, 318 U.S.

332, 342 (1943). Arraignment should take place within 6 hours unless there is a reasonable

explanation, such as distance from a magistrate. 18 U.S.C. �3501(c) (1970); Fed. R. CRIM. P.
5(a); see United States v. Bear Killer, 534 F.2d 1253, 1256-57 (8th Cir. 1976) (delayed
arraignment reasonable due to intoxication of defendant and 100-mile distance from

magistrate); United States v. Odom, 526 F.2d 339, 343 (5th Cir. 1976) (5-day delay in

arraignment justified when arrest made 200 miles at sea).
469. 531 F.2d 924 (8th Cir. 1976).
470. Id. at 925.
471. Id.
472. Id. at 926-27; see Malloy v. Hogan, 378 U.S. 1, 7 (1964) (direct or implied promise

may render confession involuntary). In United States v. Smith the Tenth Circuit held that

public policy required the exclusion of statements made during the course of plea negotiations.
525 F.2d 1017, 1020-22 (10th Cir. 1975) (confessions made by defendant plea bargaining on

own behalf inadmissible in case-in-chief). As both circuits noted, the Federal Rules of Criminal
Procedure exclude statements made during plea bargaining in federal cases except for the

limited purposes of impeachment or prosecution for perjury. FED. R. CRIM. P. 11(e)(6)
(effective Aug. 1, 1975).
473. 423 U.S. 96 (1975).
474. Id. at 98, 104-07.
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scrupulously honored."475 Mosley's initial assertion of silence, which
had been immediately honored, did not invalidate his incriminating
statements, which followed a significant lapse of time and renewed
Miranda warnings and which concerned a different crime.476 Some
circuits have allowed the use of confessions obtained after an

assertion of silence if a realistic assessment of the suspect's position
persuaded him to confess.477 In United States v. Marchildon418 the

Eighth Circuit held that an informal discussion that took place after
the defendant had asserted his right to silence was not coercive.479
The defendant complained that statements obtained from him should
be inadmissible because he was not specifically questioned with

regard to waiver of his rights.480 The court decided that a mature,
assured, and well-educated man did not need the protection of a

specific signal that he was about to incriminate himself when the

police earlier had given him full warnings that he admitted he
understood.481 The Fifth Circuit followed a similar policy when
confronted with the related issue of statements made after the
defendant had requested counsel, but before an attorney had arrived.
In Biddy v. Diamond482 the court held that statements made by the
defendant while awaiting an attorney constituted a valid waiver,
although her attorney told police not to question her until his
substitute arrived.483 The defendant had not been given full Miranda

475. Id. at 104; see United States v. Olof, 527 F.2d 752, 752-53 (9th Cir. 1975) (per
curiam) (confession after initial assertion of silence invalid because second interrogation
concerning same crime was accompanied by threatening descriptions of jail conditions).
476. 423 U.S. at 104.
477. United States v. Davis, 527 F.2d 1110, 1111-12 (9th Cir. 1975), cert, denied, 96 S. Ct.

1729 (1976) (no coercion in giving defendant opportunity to reconsider after showing him a

picture of robbery in progress); United States v. Gay, 522 F.2d 429, 431-32 (6th Cir. 1975)
(statements resulting from several attempts to question defendant with repeated warnings and
questioning stopped each time defendant refused to speak admissible because defendant had
assessed benefits of silence versus cooperation); see Michigan v. Mosley, 423 U.S. 96, 109 n.l
(1975) (White, J., concurring) (confession immediately following initial assertion of right to
silence should be permissible "reconsideration").
478. 519 F.2d 337 (8th Cir. 1975).
479. Id. at 344.
480. Id. at 343 (waiver inferred from all circumstances). In United States v. Johnson the

defendant signed a form acknowledging that he understood his rights, but would not sign a

waiver. 529 F.2d 581, 583-84 (8th Cir.), cert, denied, 96 S. Ct. 2223 (1976). The court held
that the defendant's subsequent statement indicated a valid waiver because there was no

evidence of improper action by the agents. Id. at 584.
481. 519 F.2d at 344 n.13.
482. 516 F.2d 118 (5th Cir. 1975), cert, denied, 96 S. Ct. 1724 (1976).
483. Id. at 121-23; see United States v. Marchildon, 519 F.2d 337, 343 (8th Cir. 1975)

(defendant expressed intention to employ attorney); cf. Michigan v. Mosley, 423 U.S. 96
101-02 nn.7 & 8, 104 n.10 (1975) (dictum) (questioning of accused permissible 2 hours after
initial assertion of right to silence because rights repeated before questioning).
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warnings on that day, but she stated that she remembered her rights,
which had been explained 12 days earlier.484

USE OF SILENCE OR INVALID CONFESSIONS TO IMPEACH

In Doyle v. Ohio485 the Supreme Court this term strengthened the
defendant's right to silence, holding that the use of a defendant's
silence for the purposes of impeachment violates due process.486 The
defendants in Doyle spoke to police at the time of their arrest, but
did not allege until trial that they had been framed.487 The Court
held that it was fundamentally unfair, after giving Miranda warnings
that implicitly assure the defendant that he will not be penalized for

his silence, to then use his silence against him.488 The Court noted
that any silence following the warnings is insolvably ambiguous in
nature.489 This ambiguity was a critical factor in United States v.

Hale,490 decided last term, in which the Court rejected the use of a

defendant's silence for impeachment purposes by balancing its

probative value against prejudice rather than by dealing with the
constitutional issue.491
In contrast to Doyle, the Fifth Circuit in United States v.

Maizumi492 ruled that the prosecution did not err by asking the
defendant why he did not tell his exculpatory story at the time of

arrest.499 Maizumi, however, had made a statement at the time of

arrest that contradicted his testimony at trial.494 The prosecutor's
comment, therefore, was not directed at silence, but at an

inconsistent statement made after being warned of his rights.495
Earlier this term, in United States v. Haro-Portillo496 the Ninth

484. 516 F.2d at 121-22 (no requirement that accused continually be reminded of his rights
following intelligent waiver).
485. 96 S. Ct. 2240 (1976).
486. Id. at 2241, 2244-46.
487. Id: at 2242-43.
488. Id. at 2245.
489. Id. at 2244; Scarborough v. Arizona, 531 F.2d 959, 960-61 (9th Cir. 1976)

(fundamental constitutional error for prosecutor to comment in closing argument on

defendant's silence at time of arrest).
490. 422 U.S. 171, 174-75 (1975) (during cross-examination prosecutor asked why

defendant had not told police his alibi at time of arrest).
491. Id. at 173.
492. 526 F.2d 848 (5th Cir. 1976).
493. Id. at 850.
494. Id. (defendant lied at trial about postarrest statement, asserting he had remained silent);

cf. Oregon v. Hass, 420 U.S. 714, 723-24 (1975) (a statement inadmissible because no warnings
given may be used to impeach; perjured testimony not protected by fifth amendment); Harris v.

New York, 401 U.S. 222, 225-26 (1970) (same).
495. 526 F.2d at 850 (reasoning founded on basic rule of evidence).
496. 531 F.2d 962 (9th Cir. 1976).
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Circuit held that an accused's fifth amendment rights are not violated

when a police officer, testifying to a conversation with the accused,
relates that the defendant's refusal to continue had terminated the

discussion.497 Comment on a defendant's failure to testify is held to

be prejudicial, however, and is prohibited by the fifth amendment.498
Although the Government may not use defendant's silence for

impeachment, it may use a confession obtained in violation of

Miranda to impeach its maker if the confession was otherwise

voluntary.499 The Fifth Circuit indicated in Washington v. Estelle500
that it will examine the use of an invalid confession to determine
whether it was introduced for impeachment or was used simply as a

maneuver to introduce otherwise inadmissible information.501
Additionally, an invalid confession raises questions about the use

of information gained through the inadmissible statement for

purposes other than as evidence, especially when such information
leads to a witness who later testifies. In Michigan v. Tucker502 the
Court held that the failure to advise a defendant of his right to
counsel, during an interrogation conducted prior to Miranda, did not

necessitate exclusion of a witness' testimony discovered through the
defendant's statements.503 The Court emphasized that the police had

497. Id. at 963-64. The Tenth Circuit held testimony that the defendant had refused to

discuss the case with one inspector, but subsequently agreed to speak with another, was

admissible because the evidence was intended to show a valid waiver and not an attempt to
impeach the witness. United States v. Haala, 532 F.2d 1324, 1328 (10th Cir. 1976).
498. Griffin v. California, 380 U.S. 609, 613-15 (1965); see United States v. Jennings, 527

F.2d 862, 870-71 (5th Cir. 1976) (assertion that description of house was uncontradicted not
comment on defendant's failure to testify because not "manifestly intended" to be such and
could have referred to testimony other than defendant's).
499. Oregon v. Hass, 420 U.S. 714, 721-23 (1975) (statements made after defendant's

request to contact counsel inadmissible in case-in-chief, but admissible to impeach because no

evidence statements involuntary); Harris v. New York, 401 F.2d 222, 224-25 (1971) (advice on

right to appointed counsel omitted, but no allegation statements were coerced or involuntary);
see United States v. Nussen, 531 F.2d 15, 20-21 (2d Cir. 1976) (statement made after promise
it would not be used against defendant was voluntary offer of cooperation and may be used to
impeach). The Fourth Circuit held in United States v. Griffin that exculpatory statements were

admissible for impeachment under Harris and Hass, without mention of any determination of
voluntariness. United States v. Griffin, No. 75-1054, at 2-3 (4th Cir. Sept. 19, 1975)
(unpublished per curiam opinion); accord, Washington v. Estelle, 525 F.2d 1213, 1213-14 (5th
Cir. 1976) (per curiam) (voluntariness of confession given while police held shotgun on

defendant not discussed in determining admissibility for impeachment); cf. United States v.

Caniff, 521 F.2d 565, 571 (2d Cir. 1975), cert, denied, 423 U.S. 1059 (1976) (any error in
failing to determine voluntariness of statements about which the defendant was questioned at
trial dissipated by response that he could not recall such statement and by jury instruction)

500. 525 F.2d 1213 (5th Cir. 1976).
501. Id. at 1214. The confession introduced at trial tended to establish key elements of the

murder charge-intent to kill and malice�and thus constituted prejudicial error, especially
because the court gave no cautionary instructions to the jury to consider the statements only in
evaluating the defendant's credibility. Id.

502. 417 U.S. 433 (1974).
503. Id. at 436, 443-46.
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acted in good faith and in accordance with the Escobedo standard
then in force, and that the defendant's statements were voluntary.504
In United States ex rel. Hudson v. Cannon505 the Seventh Circuit
extended the holding in Tucker to witnesses discovered through an

interrogation conducted after Miranda and involving more than a

technical violation of Miranda procedures.506 The majority held that
failure to give Miranda warnings did not in itself give the petitioner a

right to an evidentiary hearing on whether the testimony of two
witnesses was a fruit of his invalid confession.507 The court found,
however, that the facts raised the question of a violation of the
defendant's right to counsel under Escobedo and the possibility that
he had been coerced into incriminating himself.508 The court
remanded for a hearing to determine whether those rights had been
violated, and if so, whether the testimony was the inadmissible fruit
of those violations.509

Statements made by a defendant during a confrontation meeting
the Miranda criteria still may be inadmissible. In Brown v. Illinois510
the Supreme Court held that warnings will not automatically
attenuate the taint from an arrest made in violation of the fourth
amendment.511 The Brown opinion explained that Miranda protects
only fifth amendment rights; it is insufficient to guard against
incursions into areas protected by the fourth amendment.512 The
Court did state that Miranda warnings are one factor to consider in
evaluating whether a confession is sufficiently independent of the
original illegal arrest to be admissible.513 As in Brown, two circuit
cases decided this term found that the short lapse of time between
the arrest and the incriminating statements warranted exclusion.514 In

504. Id. at 44547.
505. 529 F.2d 890 (7th Cir. 1976).
506. Id. at 894-95. The police interrogated the defendant for over 5 hours and denied him

food, drink, rest, and consultation with an attorney. Id. at 891.
507. Id. at 895. The Seventh Circuit has interpreted Michigan v. Tucker as restricting the

Miranda standards to a procedural exclusionary rule applicable only to immediate fruits, such as

the confession itself. See id. at 894-95. The court looked to Escobedo and the older
voluntariness test for a due process standard. Id. at 892.

508. Id. at 894-95.
509. Id.
510. 422 U.S. 590 (1975).
511. Id. at 603.
512. Id. at 601-03.
513. Id. at 603.
514. See id. at 604-05; United States v. Chadwick, 532 F.2d 773, 777, 785 (1st Cir. 1976)

(statements made after warnings, but within minutes of drug arrest without probable cause not

free from taint); United States v. Shavers, 524 F.2d 1094, 1095 (8th Cir. 1975) (confession
given after warnings, but within 3 hours of arrest without probable cause not free from taint).
In remanding for determination of whether a confession to a cellmate 2 months after arrest was

a fruit of the possibly illegal arrest, the Fifth Circuit in Logan v. Capps stressed that the
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an analogous situation, the Second Circuit in United States v.

Lucchetti515 refused to suppress statements made by a defendant
while incarcerated following an improper trial.516 The defendant
initiated the disclosures after several negotiating sessions during which

agents repeatedly warned him of his rights and reminded him of his

pending appeal.517 The court felt that because the Government's

complicity in the original illegality was minimal, the purposes of the

exclusionary rule would not be served by suppression.518

Glenda A. Fowler

concepts of causal relationship delineated in Wong Sun and Brown should govern the lower
court's decision. 525 F.2d 937, 941 (5th Cir. 1976). The court warned that, in light of the
2-month lapse between arrest and confession and the fact that the confession was made to a

cellmate rather than to the police, the specific criteria applied in those cases should be
carefully examined for applicability to Logan's situation. Id.

515. 533 F.2d 28 (2d Cir. 1976).
516. Id. at 38 (original trial improper because witness denied that he was offered favorable

treatment in exchange for testimony).
517. Id. at 30-33.
518. Id. at 38.



 



1976] Circuits Note: Criminal 289

Preliminary Proceedings

grand jury

The grand jury process is an attempt to provide a fair method for

instituting criminal proceedings.519 Grand juries are charged with the

dual responsibility of determining whether probable cause exists to

believe a crime has been committed and of shielding individual

citizens from unwarranted criminal prosecution.520 This responsibility
requires a careful balancing of investigative and protective functions;
grand juries thus are characterized by a blend of far-reaching
investigatory powers521 and distinct constraints.522

Defendants often challenge the array from which a grand jury was

selected. The composition of federal grand juries may be challenged if
the selection procedures utilized substantially failed to comply with
the provisions of the Jury Selection and Service Act of 1968,523
which basically requires that grand juries be selected from a fair cross
section of the community.524 State grand juries also must follow
selection procedures that result in an array representing a cross

519. Costello v. United States, 350 U.S. 359, 362 (1956).
520. United States v. Calandra, 414 U.S. 338, 343 (1974).
521. See id. Grand jury proceedings are not considered adversary in nature, but instead are

viewed as ex parte investigations whose scope of inquiry is not to be narrowly limited. Id. They
are not subject to the procedural and evidentiary rules governing criminal trials, and a witness
before a grand jury may not refuse to testify on grounds that questions are based on illegally
obtained evidence. Id.

522. See id. at 338, 346 n.4 (grand jury must rely on court to compel production of
documents and testimony of witnesses); id at 346 (grand jury may not abuse valid privilege,
such as fifth amendment rights, nor invade privacy interests protected by fourth amendment).

523. 28 U.S.C. ��1861-74 (1970), as amended, 28 U.S.C. ��1863, 1865, 1869 (Supp. IV,
1974).

524. Jury Selection and Service Act of 1968, 28 U.S.C. �� 1861-62 (1970) (jury must come
from cross-section of community, and no citizen shall be excluded because of race, color,
religion, sex, national origin, or economic status); see, e.g., United States v. Evans, 526 F.2d
701, 706-07 (5th Cir. 1976) (selection of grand jurors by clerk, rather than judge, and technical
errors did not constitute substantial failure to comply in absence of evidence of systematic
exclusion or use of subjective extrastatutory criteria); United States v. Smith, 523 F.2d 771,
780-81 & n.17 (5th Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3594 (U.S. Apr. 12, 1976)
(No. 75-1451) (4 1/2-year-old master jury wheel from which names of prospective jurors were

drawn did not result in unconstitutional or purposeful underrepresentation of young adults and
newly arrived Latin Americans); United States v. Diggs, 522 F.2d 1310, 1317 (D.C. Cir. 1975)
(youth does not constitute cognizable group under statute); United States v. OMyama, 521
F.2d 601, 603-04 (9th Cir. 1975) (per curiam) (selection process that created serious risk that
grand and petit jurors did not understand English constituted substantial failure to comply; no
showing of prejudice necessary).
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section of the community. 525 In Partida v. Castaneda526 a habeas

corpus petitioner presented a prima facie case of unconstitutional
underrepresentation of Mexican-Americans. 527 The judge who selected
the grand jury commissioners testified that he had sought an ethnic
balance in selecting the commissioners, but that he had not instructed
them to do the same and admitted that the resulting jury panels were

not ethnically representative.528 The court disagreed with the state's
argument that, because the governing majority of the county was

Mexican-American, they would not discriminate against themselves.529
In Francis v. Henderson530 the Supreme Court held that state

prisoners who have failed to make challenges to the composition of

grand juries indicting them within the time set by state rules will not
be granted collateral relief through a habeas corpus proceeding
without first establishing both cause for failure to challenge the array
in time and actual prejudice.531

Once a federal grand jury is selected, it serves for a set term. Both

regular and special grand juries serve an initial term of 18 months,
but only special grand juries may be extended for another 18 months
by a district court.532 An indictment returned after the allowable

period is invalid.533
During its term, a federal grand jury usually is conducted by a

United States attorney; however, special attorneys serving on strike

525. Cobbs v. Robinson, 528 F.2d 1331, 1334 (2d Cir. 1975), cert, denied, 424 U.S. 947

(1976). Reliance on a system of personal acquaintances to select state grand jurors has been
held constitutional as long as no protected class systematically is excluded. Id. at 1336.

According to the court, the exclusion by that process of those who failed to volunteer, those
below average intelligence, and those of the town where the crime was committed did not

deprive the grand jury of cross-sectional status. Id. at 1335-36.
526. 524 F.2d 481 (5th Cir. 1975), cert, granted, 96 S. Ct. 2645 (1976) (No. 75-1552).
527. Id. at 483-84 (40 percent disparity between Mexican-Americans in population and those

on grand jury constituted prima facie case of discrimination requiring sufficient rebuttal by
state).

528. Id. at 484.
529. Id.
530. 96 S. Ct. 1708 (1976).
531. Id. at 1711. The Court thus applied to state criminal defendants a policy previously

announced with respect to federal criminal defendants. See Davis v. United States, 411 U.S.

233, 242 (1973) (waiver standard expressed in rule 12(b)(2) governs untimely challenge to

grand jury discrimination in petitions for collateral review).
532. See Organized Crime Control Act of 1970, 18 U.S.C. � 3331(a) (1970) (special grand

jury); FED. R. CRIM. P. 6(g) (regular grand jury).
533. United States v. Macklin, 523 F.2d 193, 195 (2d Cir. 1975) (unauthorized extension of

grand jury amounts to lack of jurisdiction noticeable by court at any time); see United States v.

Schwartzbaum, 527 F.2d 249, 256 (2d Cir. 1975), cert, denied, 424 U.S. 942 (1976)
(indictment valid because district court order implicitly extended life of grand jury); United
States v. Stofsky, 527 F.2d 237, 247 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct.
4, 1976) (same); United States v. Garcia, 519 F.2d 1343, 1344-45 (9th Cir. 1975)
(Government's failure to convene grand jury within time period expressly set forth in

deferred-prosecution agreement made later indictment invalid).
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forces created by the Organized Crime and Racketeering Section of

the Department of Justice534 also may conduct a grand jury
investigation if specially appointed and specifically directed by the

Attorney General.535 The Second Circuit in In re Grand Jury
Subpoena of Persico536 held that although formal appointment and

"specific directions" are required, these directions could be implied
from writings, guidelines, practices, and oral directions transmitted

through the Department's chain of command to a full-time Justice

Department attorney appointed to a strike force.537 The Eighth
Circuit extended this flexible reasoning in United States v. Wrigley,538
finding that the statute represented a broad grant of authority to the

Attorney General and contained no standards by which a court could
determine whether a special attorney's appointment must be limited
to unusually important cases.539 A letter from the Assistant Attorney
General authorizing the strike force attorney to conduct "any kind of

legal proceedings . . . which United States Attorneys are authorized to

conduct" was held sufficient under the statute.540 The court found it

unnecessary to examine whether specific directions of any form had
been given to the attorney by the Department.541

The attorney conducting a federal grand jury investigation operates
within wide boundaries. The Government is not required to call all

534. Since 1966, strike forces have been a primary tool in the Department of Justice's
attack on organized crime. Their purpose is to cooperate with other government agencies in

investigating suspected organized crime and racketeering activity. 1975 ATT'Y Gen. ANN.

REP. 92. See generally Note, The Strike Force: Organized Law Enforcement v. Organized
Crime, 6 COLUM. J.L. & SOCIAL PROBLEMS 496 (1970).

535. 28 U.S.C. � 515(a) (1970) (attorney specially appointed and specifically directed by the

Attorney General may conduct any kind of legal proceeding, civil or criminal, including grand
jury proceedings, which United States attorneys are authorized to conduct, whether or not

resident of district in which proceeding is brought).
536. 522 F.2d 41 (2d Cir. 1975).
537. Id. at 66; accord, United States v. Ingenito, 531 F.2d 1174, 1177-78 (2d Cir. 1976)

(assertion that specific direction given was too narrow rejected); United States v. Santiago, 528
F.2d 1130, 1135 (2d Cir.), cert, denied, 96 S. Ct. 2169 (1976) (authority of strike force

attorney upheld); United States v. Alessio, 528 F.2d 1079, 1083 (9th Cir. 1976) (authority of
Justice Department attorney to present case to grand jury upheld); United States v.

Schwartzbaum, 527 F.2d 249, 256 (2d Cir. 1975) (authority of strike force attorney upheld);
In re Di Bella, 518 F.2d 955, 958 (2d Cir. 1975) (following Persico with regard to regular
Justice Department attorney serving on strike force).

538. 520 F.2d 362 (8th Cir.), cert, denied, 423 U.S. 987 (1975).
539. Id. at 368-69.
540. Id. at 367.
541. Id. at 368 n.ll; accord, United States v. Pauldino, No. 75-1336, at 4 (10th Cir. Mar.

17, 1976) (unpublished opinion) (authorization letter to conduct grand jury proceedings in
specified district upheld); Infelice v. United States, 528 F.2d 204, 206-07 (7th Cir. 1975)
(authorization letters need not specify particular statutes or reasons for the special attorney's
appointment); Digirlomo v. United States, 520 F.2d 372, 374 (8th Cir.), cert, denied, 423 U.S.
1033 (1975) (authorization letter to conduct grand jury proceedings in specified district
upheld); cf. United States v. Agrusa, 520 F.2d 370, 372 (8th Cir. 1975) (Attorney General's
authority to appoint special attorneys may be delegated).
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available witnesses before the grand jury.542 Hearsay evidence is

permitted,543 and the exclusionary rule does not apply.544 Nonethe
less, the practice of calling witnesses before a grand jury to prepare
further for a pending trial is viewed as an abuse of the grand jury
process.545
The government attorney not only has great powers, but those

powers are exercised primarily in secret. Although witnesses have no

constitutional right to have grand jury proceedings conducted in

secrecy,546 they traditionally have been, and rule 6(e) reflects this.547

542. United States v. Anderson, F.2d , , No. 75-1246, at 2468-69 (2d Cir. Mar.

8, 1976) (Government's failure to call witness who would have weakened Government's case is

not due process violation).
543. Costello v. United States, 350 U.S. 359, 363-64 (1956). Although use of hearsay

evidence before grand juries is permitted, the courts prefer that indictments be based on

first-hand testimony. United States v. Burse, 531 F.2d 1151, 1155-56 (2d Cir. 1976); see

United States v. Harris, 521 F.2d 1089, 1091 (7th Cir. 1975) (dictum) (indictment based on

hearsay might be subject to dismissal if grand jury deceived as to type of information received
or probability is high that no indictment would have been returned had eyewitness testified).

544. United States v. Calandra, 414 U.S. 338, 351-52 (1974); see United States v. Nicholson,
525 F.2d 1233, 1236 & n.l (5th Cir.), cerf. denied, 96 S. Ct. 2170 (1976) (testimony of
defendants was properly before grand jury, although later suppressed at trial because assistant
United States attorney suggested that they did not need counsel for appearance before grand jury).

545. See In re Santiago, 533 F.2d 727, 730 (1st Cir. 1976) (mere fact pending indictment
charged another individual with crime similar to that being investigated by grand jury does not
show grand jury being used improperly for discovery purposes); United States v. Sellaro, 514 F.2d
114, 122 (8th Cir. 1973), cert, denied, 421 U.S. 1013 (1975) (identified prospective trial witnesses
may be called before grand jury in connection with investigation of activities of persons other than
trial defendants, but practice not commended). A grand jury inquiry into a new matter is not

precluded, although it touches upon matters relating to a pending indictment. Raymond v. United
States, F.2d , , No. 75-1622, at 4 (6th Cir. Aug. 5, 1975) (per curiam) (subpoena to
testify regarding whereabouts of indicted fugitives upheld because information relevant and

necessary to separate investigation).
The Jencks Act presently provides that the defense is entitled at trial to copies of grand jury

testimony of prosecution witnesses. 18 U.S.C. �3500 (1970). Additionally, when a particularized
need is demonstrated, the courts may order disclosure of grand jury transcripts. Dennis v. United

States, 384 U.S. 855, 870 (1966); see, e.g., United States v. Dixon, F.2d , , No.

75-1178, at 3 (9th Cir. Apr. 26, 1976) (defendant's assertion that past IRS abuses of grand jury
process might have been repeated with respect to his indictment did not establish particularized
need); In re Santiago, 533 F.2d 727, 730-31 (1st Cir. 1976) (Spanish-speaking witness has no right
to check transcripts for translation errors because assumed that United States attorney and grand
jurors bilingual); United States v. Tucker, 526 F.2d 279, 282 (5th Cir. 1976) (per curiam)
(unsubstantiated assertions of impropriety before grand jury do not meet particularized-need test);
Murray & Conway, Pretrial Discovery of Federal Grand Jury Minutes, 49 LOS ANGELES L.
BULL. 172, 200-03 (1974). It has been suggested that under a particularized-need test,
government-inspired silence of a witness might establish an adequate basis for obtaining access to

grand jury transcripts. United States v. Radetsky, 535 F.2d 556, 570 n.17 (10th Cir. 1976)
(dictum).

546. Walker v. Estelle, 525 F.2d 648, 649 (5th Cir. 1976) (per curiam) (possible presence of

court reporter during grand jury deliberations did not constitute constitutional error; no undue
influence shown).

547. See FED. R. CRIM. P. 6(e). A continuing problem is the personal embarrassment and
harm to an individual's reputation that can result from leaks of information relating to grand jury
proceedings. As a result, legislation is being considered that in certain instances would impose a

fine or imprisonment upon individuals disclosing matters inquired into by a grand jury. H.R. 1277,
94th Cong., 1st Sess. �3 (1975).
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Under the rule, however, it is improper to instruct a witness that he

must keep his knowledge of the proceedings confidential.548 Because

of their secrecy, accurate recording of grand jury proceedings would
seem essential, but under rule 6(d) recording presently is discre

tionary.549 Although courts believe that recording is desirable,550
failure to record generally is not sufficient for reversal of a

conviction.551 During the past term, several bills were proposed that

would require that all grand jury proceedings, except deliberations, be
recorded and that grand jury witnesses be given access to transcripts
of their own testimony.552
Every citizen has a duty to appear before a grand jury when

called,553 and federal grand juries have substantial authority to

548. United States v. Radetsky, 535 F.2d 556, 569 & nn. 15-16 (10th Cir. 1976).
549. Fed. R. Crim. P. 6(d).
The Tenth Circuit this term joined other circuits in upholding the use of selective recordation,

in which the Government selectively records only the grand jury testimony of witnesses believed

likely to change their testimony. United States v. Beathune, 527 F.2d 696, 699 (10th Cir. 1975)
(selective recordation of witnesses whom Government feared might later recant upheld; no

requirement that grand jury proceedings be recorded for later use by defense counsel); see Circuits
Note: 1974-1975 Term 244 & nn.443-46. See also United States v. Roe, 529 F.2d 629, 632-33
(4th Cir. 1975) (because Government had offered to delete objectionable portions of grand jury
transcript but defendant insisted that either all or none of the transcript be admitted at trial,
defendant may not object to admission of portion of transcript containing improper remarks by
United States attorney).

550. E.g., United States v. Crow Dog, 532 F.2d 1182, 1198-99 (8th Cir. 1976) (Lay, J.,
concurring) (preferred practice is to record and transcribe all accusatorial proceedings); United
States v. Battisti, 486 F.2d 961, 963 (6th Cir. 1973) (recording of grand jury preferred); United
States v. Cramer, 447 F.2d 210, 214 (2d Cir.), cert, denied, 404 U.S. 1024 (1972) (same); United
States v. Aloisio, 440 F.2d 705, 708 (7th Cir.), cert, denied, 404 U.S. 824 (1971) (same).

551. United States v. Crow Dog, 532 F.2d 1182, 1198 (8th Cir. 1976) (no statutory or

constitutional requirement to record); see Cobbs v. Robinson, 528 F.2d 1331, 1337-38, 1341 (2d
Cir. 1975), cert, denied, 424 U.S. 947 (1976) (defendant in state court does not have
constitutional right to stenographic recording of grand jury proceeding). But see United States v.

Heiden, 508 F.2d 898, 902 (9th Cir. 1974) (district court's denial of request for recording may be
abuse of discretion jf Government fails to show legitimate and compelling interest for not doing
so, but failure to record not reversible error if recording not requested).

552. E.g., H.R. 1277, 94th Cong., 1st Sess. �4 (1975); H.R. 2986, 94th Cong., 1st Sess. �4
(1975); H.R. 6006, 94th Cong., 1st Sess. �4 (1975). But see Office of Policy and Planning, U.S.
Dep't of Justice, Memorandum on the Grand Jury 59-63 (June 9, 1976) (addition to Attorney
General Levi's testimony during hearings on H.R. 1277 and other related bills before the
Subcomm. on Immigration, Citizenship and International Law of the House Comm. on the
Judiciary, 94th Cong., 2d Sess. (1976)) (grand jury testimony should not automatically be
recorded or made available to witness).

One commentator recently noted that "a consequence of grand jury secrecy is that neither the
courts nor Congress nor, especially the public, can gauge how the institution is being used." L.
CLARK, THE GRAND JURY 125 (1975). In order to expand the information presently available
with respect to grand jury proceedings, current proposals would require the Department of Justice
to prepare an annual report for Congress, setting forth such data as the number and nature of
federal grand jury proceedings, the number of immunity orders applied for and granted, the
number of contempt citations, and the type of data banks utilized to process and store grand jury
information. S. 3274, 94th Cong., 2d Sess. �5 (1976); H.R. 2986, 94th Cong., 1st Sess. �9
(1975); H.R. 6006, 94th Cong., 1st Sess. �8 (1975); H.R. 6207,94th Cong., 1st Sess. �8 (1975).

553. United States v. Calandra, 414 U.S. 338, 345 (1974); see United States v. Mandujano 96
S. Ct. 1768, 1774 (1976) (public has right to every man's evidence).
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compel the attendance and testimony of witnesses.554 A grand jury is
not precluded from calling as a witness an individual who is the

object of its investigation or is about to be indicted,555 but it is
unclear whether they must be treated differently from normal
witnesses. Several decisions this term dealt with the questions
whether such putative defendants556 should be either warned of their
status or given full or partial Miranda551 warnings prior to grand jury
testimony, because their statements could be used either to

incriminate them or as the basis for a perjury charge.558
In United States v. Mandujano559 a putative defendant had been

called before a grand jury, advised of his right not to incriminate

himself, that he could be prosecuted for perjury, and that he could
have a lawyer present outside the jury room. Mandujano subsequently
was charged with perjury before the grand jury, and he moved to

suppress his grand jury testimony because he had not received full
Miranda warnings.560 The district court granted the motion to

suppress, holding that full Miranda warnings should have been

554. United States v. Mandujano, 96 S. Ct. 1768, 1775-76 (1976); In re Grand Jury, F.2d

, , No. 75-1744, at 7 (8th Cir. Oct. 6, 1975) (federal grand jury subpoena power is
coextensive with jurisdiction of federal district court through which it derives its power). Under
rule 17(c) the grand jury must turn to the courts to compel attendance of witnesses or production
of documentary evidence. FED. R. CRIM. P. 17(c); see United States v. Calandra, 414 U.S. 338,
346 n.4 (1974).

555. United States v. Bonacorsa, 528 F.2d 1218, 1223 (2d Cir.), cert, denied, 96 S. Ct. 2647

(1976).
556. A variety of terms are used to describe a witness called before a grand jury who is strongly

suspected of having participated in the criminal conduct being investigated, including putative
defendant, virtual defendant, prospective defendant, potential defendant, target witness, and

probable defendant. United States v. Chevoor, 526 F.2d 178, 181 n.8 (1st Cir. 1975), cert, denied,
96 S. Ct. 1665 (1976); 53 Texas L. Rev. 156, 159-60 (1975).

557. Miranda v. Arizona, 384 U.S. 436, 479 (1966).
558. In recent hearings on proposed reform of the grand jury system, the Justice Department

discussed various aspects of this problem. Although pointing out that the practice in many districts
is to warn witnesses prior to their testimony that they are considered targets of the inquiry, the
Department urged against adoption of a rigid requirement, such as an exclusionary rule or allowing
a suspected target to avoid appearing by asserting a fifth amendment privilege against
self-incrimination. Office of Policy and Planning, supra note 552, at 49-52. The Department also
pointed out possible difficulties in identifying which witnesses might be targets and noted that to

permit a witness to avoid testifying completely would prevent the grand jury from obtaining
information from that individual regarding others and that the witness might not, upon hearing the

grand jury's questions, have objected to them. Id. at 51. The Department suggested that witnesses
be warned if they are suspects, be advised that they need not provide incriminating answers, and
be warned that anything they say may be used against them. Id. at 49-52.

Pending legislation would require that a target witness be advised of his status, the subject
matter of the grand jury inquiry, and the statutes involved in the grand jury investigation. Failure
to provide this information would preclude prosecution of the witness for any matter on which he

testified before the grand jury. H.R. 2986, 94th Cong., 1st Sess. �4 (1975).
559. 96 S. Ct. 1768 (1976).
560. Id. at 1773.
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provided.561 A plurality of the Supreme Court held that failure to

give Miranda warnings to a putative defendant before a grand jury
does not require suppression of that testimony in a later trial for

perjury before the grand jury.562
In United States v. Jacobs,563 decided prior to Mandujano, a

putative defendant was called before a grand jury, without being told
she was the subject of the inquiry or of her right to remain silent.564
She was advised, however, of her fifth amendment rights against
compelled self-incrimination and of her right to have a lawyer present
outside the grand jury room.565 After being indicted for perjury
before the grand jury, Jacobs moved to suppress the indictment.566
The Second Circuit invoked its supervisory powers to uphold the
dismissal of the perjury count, noting that failure of the strike force

attorney to advise the witness of her target status was so great a

561. 365 F. Supp. 155, 158 (W.D. Tex. 1973), aff'd, 496 F.2d 1050 (5th Cir. 1974), rev'd, 96
S. Ct. 1768 (1976). On appeal the Fifth Circuit stated that elemental fairness required the

suppression of the testimony. 496 F.2d at 1058.
562. 96 S. Ct. at 1774. In dictum, the plurality indicated that Miranda standards were designed

to apply to custodial police interrogation situations, not to grand jury proceedings. Id. at 1778.
Miranda warnings were inappropriate because a witness has no absolute right to silence before a

grand jury. Id. The plurality noted that because the defendant had been advised of his fifth
amendment protection against self-incrimination, it was unnecessary to determine if such warning
was required. Id. at 1779 n.7. In a concurring opinion, Justice Brennan indicated that he was

satisfied the defendant's false answers were not the result of unfair government tactics violating
the due process clause, but stated that he would hold that in the absence of knowing and
intentional waiver of fifth amendment rights, testimony of a putative defendant before a grand
jury should be suppressed at trial. Id. at 1780-81, 1787 (Brennan, J., with Marshall, J.,
concurring).
The Supreme Court recently granted certiorari in two cases involving the issue of Miranda

warnings to grand jury witnesses. United States v. Wong, 96 S. Ct. 2224 (1976) (No.
74-635), granting cert, to F.2d , , No. 74-1636, at 3 (9th Cir. Sept. 23, 1974)
(suppression of perjured grand jury testimony upheld because due process violated when witness
was informed of privilege against self-incrimination and consequences of false testimony only in
coercive presence of grand jury, was not advised of status as prospective defendant, and did not
understand explanation of right to remain silent); United States v. Washington, 96 S. Ct. 2224
(1976) (No. 74-1106), granting cert, to 328 A.2d 98, 100-01, 103 (D.C. Ct. App. 1974)
(suppression of incriminating grand jury testimony upheld because witness not informed of target
status and inadequately informed of his rights in the presence of the grand jury, but suppression
does not invalidate the indictment). Legislation is currently pending that would require that a

grand jury witness be warned of his right against self-incrimination. H.R. 1277, 94th Cong., 2d
Sess. � 3320A (1975); H.R. 2986, 94th Cong., 2d Sess. � 3330A (1975).

563. 531 F.2d 87 (2d Cir. 1976), vacated and remanded per curiam, 45 U.S.L.W. 3327
(U.S. Nov. 2, 1976). The Supreme Court remanded for reconsideration in light ofMandujano. 45
U.S.L.W. 3327 (U.S. Nov. 2, 1976) (per curiam). Because Mandujano was based on the
Constitution and the Second Circuit in Jacobs relied on its supervisory powers, the Supreme
Court's action is "little short of irrational." Id. at 3327 (Stewart, J., dissenting); accord, id. at
3327-28 (Marshall, J., with Brennan & Stewart, JJ., dissenting).

564. Mat 89.
565. Id.
566. Id. at 88.
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disparity from recognized procedures of United States attorneys in
the circuit as to be "outside the penumbra of fair play."567
A grand jury witness has an absolute duty to testify, absent a fifth

amendment privilege.568 If a witness refuses to testify on the basis of
his right to avoid self-incrimination, he may be granted use immunity
by the district court upon request of a United States attorney.569
Such immunity has been held coextensive With the fifth amendment

privilege,570 and upon receiving it, a witness must answer the grand
jury's questions.571 This testimony, and any evidence derived directly

567. Id. at 90. In an earlier case the Second Circuit upheld a conviction for perjury in which
the potential defendant had been recalled to testify before the grand jury after the decision had
been made to seek an indictment against him. United States v. Bonacorsa, 528 F.2d 1218, 1222-23
(2d Cir.), cert, denied, 96 S. Ct. 2647 (1976). The witness, however, had been advised of his status
and given Miranda warnings in a group meeting of witnesses with government counsel immediately
prior to the first grand jury appearance for which perjury was charged. Id. at 1222. The witness
also had the benefit of counsel at the time of his appearances before the grand jury. Id. at

1222-23.
The First Circuit recently was presented with a case in which the witness was called before the

grand jury and told that he was not the subject of the inquiry, that he had to testify or at least

appear, and that he could be prosecuted for perjury if his statements were false; neither Miranda
warnings nor any advice as to fifth and sixth amendment rights was given. United States v.

Chevoor, 526 F.2d 178, 179-80 (1st Cir.), cert, denied, 96 S. Ct. 1665 (1976). The court, in
dictum, expressed sympathy for the view that Miranda warnings might be appropriate for a target
witness and suggested that such a target witness at least should be advised of his fifth amendment

right not to incriminate himself. Id. at 181-82. Because it disagreed with the district court's
determination that the witness had been a target of the grand jury, the court found it unnecessary
to decide if Miranda warnings were essential. Id. at 182; cf. United States v. Donahey, 529 F.2d

831, 832-33 (5th Cir. 1976) (per curiam), petition for cert, filed, 44 U.S.L.W. 3704 (U.S. June 2,
1976) (No. 75-1748) (failure to warn witness adequately is harmless error because witness aware

of target status, testimony voluntarily given and not used at subsequent trial, and other evidence
supported indictment).

568. United States v. Mandujano, 96 S. Ct. 1768, 1774 (1976).
569. Organized Crime Control Act of 1970, 18 U.S.C." �� 6002-03 (1970). See generally

Comment, Immunity and the Grand Jury, 8 LAND & WATER L. REV. 629 (1973). The grant of
immunity is largely ministerial in nature. E.g., In re Santiago, 533 F.2d 727, 728-29 (1st Cir.
1976) (courts should not review prosecutor's decision that immunization of witness would be in

public interest); United States v. Levya, 513 F.2d 774, 776 (5th Cir. 1975) (same). Proposed
legislation, however, would require not only that the immunity granted be transactional in nature,
but that the court become directly involved in determining whether the proposed immunity is in
the public interest. H.R. 1277, 94th Cong., 1st Sess. �5 (1975) (to amend sections 6002, 6003 of
title 18). Another proposal would require that at least twelve grand jurors, the Attorney General,
and the witness concur in the decision to request a grant of immunity. H.R. 2986, 94th Cong., 1st
Sess. �3(1975).

570. Kastigar v. United States, 406 U.S. 441, 462 (1972).
571. E.g., In re Bonk, 527 F.2d 120, 125 (7th Cir. 1975) (acquitted defendant required to

testify on same matter before same grand jury that had indicted him); ih re Grand Jury (Vigil),
524 F.2d 209, 219 (10th Cir. 1975) (per curiam) (witness' request for protective orders\rejected);
Dupuy v. United States, 518 F.2d 1295 (4th Cir. 1975) (per curiam) (prisoner's fear ofRetaliation
or physical harm does not justify refusal to testify).
A defendant at trial has no standing to challenge the grant of immunity to a witness who

testified against him before the grand jury. United States v. Rauhoff, 525 F.2d 1170, 1178 (7th
Cir. 1975) (grant of immunity to witness who had been cooperating with Government for over a

year could not be challenged by defendant).
Whether an immunized witness may be compelled to testify when there exists a real and

substantial threat of criminal prosecution, as a result of his testimony, by a foreign government or
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or indirectly from it, may not be used against the witness in a

criminal proceeding, except in a prosecution for perjury or in a

contempt proceeding.572 Some commentators believe that the manner

in which the use immunity and recalcitrant witness573 statutes have

been used constitutes an abuse of the grand jury process,574 and

proposed legislation would revise the statutes.575

other sovereignty not subject to the fifth amendment is not fully resolved. The First Circuit this

term declined to decide the issue in view of the speculative nature of the alleged foreign
prosecution threats. See In re Quinn, 525 F.2d 222, 223 (1st Cir. 1975) (failure to particularize
alleged threat of criminal prosecution under British statutes). The Eighth Circuit held that the

speculative possibility of later prosecution by an Indian tribe does not limit the federal

government's power to grant and enforce use immunity. In re Long Visitor, 523 F.2d 443, 447
(8th Cir. 1975). The court also suggested that the secrecy of grand jury proceedings is sufficient to

keep another sovereign from acquiring and using the compelled testimony. Id. The Ninth Circuit's

approach to this problem is the most reasonable. The court in Vandeyacht v. United States found
that the record before it provided an insufficient basis to answer such an issue and remanded the
case to the district court for findings and conclusions in six specific areas relating to the Mexican
laws under which the grand jury witness might be subject to prosecution, any treaties under which
the grand jury witness could be extradited, whether assurances could be given that the answers

would not be revealed to Mexican officials, or if revealed, that they would not be used against him
in Mexico, and whether the answers could be limited to matters that might not incriminate him
under Mexican law. No. 75-3290, at 2 (9th Cir. Nov. 24, 1975) (unpublished mem. opinion).

572. Organized Crime Control Act of 1970, 18 U.S.C. �6002 (1970). A witness who received
use immunity may be prosecuted for a crime that was the subject of his immunized testimony
only if the Government affirmatively establishes that the evidence used against him was derived
from a source wholly independent of the immunized testimony. Kastigar v. United States, 406
U.S. 441, 460 (1972); United States v. Bianco, 534 F.2d 501, 510 (2d Cir. 1976) (Government
met burden by establishing that evidence not used at trial and that United States attorney had no

access to or knowledge of its existence); United States v. Turk, 526 F.2d 654, 668 (5th Cir. 1976)
(because no indication "cops were of the Keystone variety," assumed to have independently
identified witness referred to in course of electronic surveillance, rather than to have relied on

defendant's immunized testimony before grand jury).
Determining whether evidence has an independent source can be difficult. The Second Circuit

recently faced the question whether a witness' testimony, resulting from his cooperation with the
Government, which in turn was induced by testimony of an immunized individual, could be used
to indict the immunized individual. United States v. Kurzer, F.2d , , No. 75-1437, at
3229-30 (2d Cir. Apr. 14, 1976). The district court was found to have erred in not hearing
testimony on the witness' motivation to testify against the immunized individual. The Second
Circuit noted that the motivation, although not dispositive, was certainly a factor in determining
whether the testimony was barred by the use immunity granted the defendant. Id.
The Department of Justice believes that the difficulty in demonstrating that evidence of a

once-immunized witness is in no way tainted by his compelled testimony has deterred efforts to
develop independent bases for prosecution of witnesses whose testimony has been compelled.
Office of Policy and Planning, supra note 552, at 43. But cf. L. CLARK, supra note 552, at 53-54
(although burden placed on prosecutor to show independent source, witnesses rarely will be able
to counter prosecutor's assertion of an independent-source claim, because not privy to internal
operations of the office).

573. Organized Crime Control Act of 1970, 28 U.S.C. �1826 (1970) (witness before
court or grand jury who refuses without cause to testify or provide information shall be confined
until testimony or information given or until court proceeding or grand jury term ended).

574. See, e.g., L. CLARK, supra note 552, at 111-23; Comment, Federal Grand Jury
Investigation of Political Dissidents, 7 HARV. CIV. RlGHTS-ClV. LIB. L. Rev. 432, 454 (1972).

575. The bills would either add transactional immunity to or substitute it for use immunity so
that a witness could not later be prosecuted for any matter that was the subject of his grand jury
testimony. H.R. 1277, 94th Cong., 1st Sess. �5 (1975) (to amend sections 6002 and 6003 of title
18) (transactional immunity to be authorized by district courts); H.R. 2986, 94th Cong., 1st Sess.
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The grand jury may need physical evidence as well as testimony.
By means of a subpoena duces tecum, the grand jury may seek
documentary evidence such as business records,576 but the subpoena
may not be so broad as to constitute an unreasonable search under
the fourth amendment.577 The Tenth Circuit has promulgated a

�3 (1975) (both transactional and use immunity upon vote of 12 grand jurors and approval of
Attorney General); H.R. 6006, 94th Cong., 1st Sess. �2 (1975) (to amend sections 6002 and 6003
of title 18) (transactional immunity upon vote of 12 grand jurors and approval of Attorney
General); H.R. 6207, 94th Cong., 1st Sess. �� 8-9 (1975) (to amend sections 6002 and 6003 of
title 18) (both transactional and use immunity).
The American Bar Association favors adoption of a transactional immunity statute. Hearings on

H.R. 1277 and Other Related Bills before the Subcomm. on Immigration, Citizenship and
International Law of the House Comm. on the Judiciary, 94th Cong., 2d Sess. 4 (1976) (statement
of Richard E. Gerstein, Chairman, Committee on the Grand Jury, ABA Criminal Justice Section).
The Department of Justice favors the current use immunity statute because it is coextensive

with the fifth amendment privilege against self-incrimination. Transactional immunity could result
in some criminals going unpunished, and in the Department's judgment, use immunity encourages
a witness to testify more fully than does transactional immunity. Office of Policy and Planning,
supra note 552, at 39-44.
The recalcitrant-witness provisions of the pending bills vary in scope, but generally would

reduce the maximum period of confinement for contempt, provide for bail pending appeal unless
the appeal is frivolous or taken for delay, prohibit confinement in certain instances where
questions were based on evidence obtained by illegal acts, and either eliminate or reduce
subsequent confinement for refusal to testify regarding the same transaction. H.R. 1277, 94th
Cong., 1st Sess. �2 (1975) (to amend section 1826 of title 28 and section 2515 of title 18); H.R.
2986, 94th Cong., 1st Sess. �2 (1975) (to amend section 1826 of title 28); H.R. 6006, 94th
Cong., 1st Sess. �3 (1975) (same) ; H.R. 6207, 94th Cong., 1st Sess. �2 (1975) (same).
Particular concern with regard to consequences of grand jury contempt charges has focused in

recent years on the fact that a grand jury witness can presently be subpoenaed to appear anywhere
in the country. Should the witness be found in contempt, he may be imprisoned at the location far
from his home or attorney. 122 CONG. REC. H 5182 (daily ed. June 2, 1976) (Congresswoman
Holtzman); Hearing on H. Res. 220, H. Res. 281, and Similar Resolutions of Inquiry Before
Subcomm. No. 1 of the House Comm. on the Judiciary, 93d Cong., 1st Sess.,ser. 3 (1973). It has
been proposed that the recalcitrant-witness statute be revised to provide that, upon a showing of
need or hardship, the courts may grant a request by a witness incarcerated for contempt that he be
imprisoned at a suitable institution near his home. H.R. 14146, 94th Cong., 2d Sess. �2 (1976) (to
amend section 1826 of title 28).

576. Hale v. Henkel, 201 U.S. 43, 75-76 (1906) (corporate records may not be withheld from
grand jury on basis of fifth amendment privilege, but fourth amendment does protect corporation
from unreasonably broad subpoena duces tecum).

577. United States v. Calandra, 414 U.S. 338, 346 (1973); United States v. Reno, 522 F.2d
572, 575 (10th Cir. 1975); FED. R. CRIM. P. 17(c) (court may quash or modify subpoena).
A witness who is asked to respond to a subpoena duces tecum may also challenge the subpoena

as a violation of his fifth amendment rights. United States v. Calandra, supra at 346 (grand jury
may not compel an individual to produce books and papers that would incriminate him); see In re

Grand Jury Impaneled January 21, 1975 (Freedman), 529 F.2d 543, 547 (3d Cir.), cert, denied,
96 S. Ct. 2203 (1976) (law firm partner has no fifth amendment privilege with respect to firm
records to which he had exclusive access); United State's 'v. Reno, 522 F.2d 572, 575 (10th Cir.

1975) (corporate officer has no fifth amendment privilege to withhold corporate records;
custodian of documents may not withhold them on grounds he may be incriminated); Brancato v.

United States, 520 F.2d 904, 907 (8th Cir. 1975), cert, denied, 423 U.S. 1050 (1976) (original
owners of business records have no fifth amendment privilege to withhold documents turned over

to new owners).
Pending legislation would provide that when a witness refuses to comply with a grand jury

subpoena, the grand jury, upon the affirmative vote of 12 or more members, may apply for an

order directing compliance. H.R. 6006, 94th Cong., 1st Sess. �3 (1975) (to amend section 1826 of
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three-pronged test for evaluating a grand jury's subpoena duces
tecum: the material sought must be relevant to the grand jury's
investigation, specified with reasonable particularity, and cover only a

reasonable period of time.S78 In an earlier decision the court upheld a

subpoena seeking all of a law firm's financial records over a bVz-year
period, although the Government was unable to specify particular
documents needed.579
Potential for abuse of the grand jury process may arise if

government agencies gain access to subpoenaed documents to which

they would not otherwise be entitled. In many instances, however,
both the prosecutor and grand jury benefit from and need the expert
analysis of government personnel. Thus, in United States v. Universal

Manufacturing Co.580 the Eighth Circuit upheld a district court order

allowing a grand jury the option of letting government attorneys and
FBI agents analyze 10,000 subpoenaed sales invoices for later

presentation to the grand jury.581 The Supreme Court recently has

title 28). This proposal might assure that the scope of an order directing compliance with a grand
jury subpoena is limited to matters considered reasonable by the jurors.

578. Reno v. United States, 522 F.2d 572, 575 (10th Cir. 1975) (subpoena duces tecum,
seeking corporate records for 3-year period of alleged check-kiting operations, upheld); see United
States v. Alewelt, 532 F.2d 1165, 1168 (7th Cir. 1976) (subpoena of sunglasses upheld because
investigation involved bank robbery in which suspect had been seen wearing similar sunglasses).

579. In re Berry, 521 F.2d 179, 183 (10th Cir.), cert, denied, 423 U.S. 928 (1975). In its
opinion, the court failed to examine the first prong of the test, whether the documents sought
were relevant to the grand jury's investigation. Furthermore, it apparently held the second prong
of the test inappropriate because "there was no prior specific knowledge as to the particular
documents so as to enable the demands to be with specificity." Id. The Government satisfied the
third prong of the test by restricting the subpoena to a 5V2-year time period. Id. at 182.
The Third Circuit applies somewhat different standards; it requires that the Government

establish that the subpoenaed materials are relevant to the grand jury's investigation, that the
grand jury has jurisdiction in the matter, and that no unrelated purpose has promoted the issuance
of the subpoena. In re Grand Jury Proceedings (Schofield I), 486 F.2d 85, 93 (3d Cir. 1973) (test
enunciated in reviewing subpoena for handwriting exemplars, fingerprints, and mug shots); In re

Grand Jury Proceedings (Schofield II), 507 F.2d 963, 966 (3d Cir.), cert, denied, 421 U.S. 1015
(1975) (application of test by district court upheld). Under the relevancy prong of its test, the
Third Circuit recently vacated a contempt order issued when an individual refused to respond to a

subpoena duces tecum that sought 26 categories of a law firm's financial records over a 10-year
period as part of a grand jury investigation of alleged criminal activities of union members. In re

Grand Jury Impaneled January 21, 1975 (Freedman), 529 F.2d 543, 548, 551-52 (3d Cir.), cert.
denied, 96 S. Ct. 2203 (1976). Noting the expectations of privacy with respect to law firm records
and that the subpoena requested records of nonunion clients, the court held the defendant was
entitled to some explanation of the relevance of the nonunion records to the investigation. Id. at
548-49. The case was remanded for the purpose of enabling the individual to furnish promptly
those records dealing with union clients and to enable the Government to demonstrate
satisfactorily the relevancy of the remaining requested records. Id. at 551-52.

580. 525 F.2d 808 (8th Cir. 1975).
581. Id. at 812. The order of the district court had required that the analysis was to be

conducted under the direction of the United States attorney and that the originals and all copies
of the documents were to be returned to the clerk of the court after presentation to the grand
jury. Id. at 812-13. In a footnote to its decision, the Eighth Circuit noted that, even though the
original "seizure" of corporate records by grand jury subpoena was valid, subsequent unreasonable
disclosure of the contents may violate the fourth amendment. Id. at 812 n.3.
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moved to amend rule 6(e) to provide that grand jury material may be

turned over not only to government attorneys, but also to such other

government personnel as are necessary to the attorneys in performing
their duties.582
A grand jury witness who refuses without just cause to comply

with a court order to testify or to provide other information583 may
be subject to civil584 or criminal contempt.585 Punishments for

contempt include both fines and imprisonment, but the Third Circuit
held this term in In re Grand Jury Impaneled January 21, 1975

(Freedman)5*6 that absent special circumstances a judge should not

impose both sanctions.587 The Fifth Circuit held excessive a criminal

contempt sentence of 35 years' imprisonment for refusal to answer

questions because the refusal was based in part on a reasonable fear

for physical safety and because there had been no showing that a

582. 44 U.S.L.W. 4549 (U.S. Apr. 26, 1976). Although normally such changes take effect 90
days after being reported to Congress, in this case Congress has passed a bill providing that the
amendment shall not take effect until August 1, 1977 or until specifically approved or modified
by Congress. Act of July 8, 1976, Pub. L. No. 94-349, �1, 90 Stat. 822. See generally Sabella,
Administrative Agency Access to Grand Jury Materials, 75 COLUM. L. REV. 162 (1975).

583. Palmer v. United States, 530 F.2d 787, 788-89 (8th Cir. 1976) (per curiam) (handwriting
exemplar); In re Grand Jury Impaneled January 21, 1975 (Freedman), 529 F.2d 543, 549 (3d
Cir.) (dictum), cert, denied, 96 S. Ct. 2203 (1976) (documents).
584. Organized Crime Control Act of 1970, 28 U.S.C. �1826 (1970); see, e.g., Palmer v.

United States, 530 F.2d 787, 788-89 (8th Cir. 1976) (per curiam) (civil contempt proceedings
used to compel production of handwriting exemplars); Andretta v. United States, 530 F.2d 681,
683-84 (6th Cir. 1976) (per curiam) (witness not entitled to refuse to testify and to delay
proceedings because his preferred attorney is unavailable due to illness); In re Grand Jury (Vigil),
524 F.2d 209, 218 (10th Cir. 1975) (per curiam) (witness' refusal to testify not justified by late
and unsupported assertion of common law marriage as basis for marital privilege); United States v.

Braughton, 520 F.2d 765, 767 (9th Cir. 1975) (civil contempt proceedings used to compel
production of handwriting exemplars); United States v. Jones, 517 F.2d 666, 670-71 (5th Cir.

1975) (names of clients and fees received held to fall within attorney-client privilege and thus
constitute just cause for refusal to testify).
A witness residing in a foreign country may be subpoenaed to appear before a grand jury and

held in civil contempt for refusal to so appear. United States v. Danenza, 528 F.2d 390, 392-93
(2d Cir. 1975) (under statute, service of process in accordance with Italian law was valid); see 28
U.S.C. ��1783-84 (1970) (service on foreign residents).
The Second Circuit has held that civil contempt proceedings must provide the procedural

regularities set forth in rule 42(b), such as notice and reasonable time to prepare a defense. In re

Sadin, 509 F.2d 1252, 1255 (2d Cir. 1975).
585. 18 U.S.C. �401 (1970); see United States v. Levya, 513 F.2d 774, 778 (5th Cir. 1975)

(although rule 42(b) provides for institution of contempt proceedings by notice, prosecution by
indictment not plain error because defendant not prejudiced); FED. R. CRIM. P. 42(b)
(procedures for criminal contempt actions). See generally Kuhns, Limiting the Criminal Contempt
Power: New Role for the Prosecutor and Grand Jury, 73 MICH. L. REV. 484 (1975). A witness
before a grand jury, or any individual, who takes action impeding a grand jury, also may be

prosecuted for obstruction of justice. 18 U.S.C. �1503 (1970); see United States v. Walasek, 527
F.2d 676, 681 (3d Cir. 1975) (statute covers deliberate destruction of evidence subpoenaed by
federal grand jury).

586. 529 F.2d 543 (3d Cir.), cert, denied, 96 S. Ct. 2203 (1976).
587. Id. at 551. The court declared that the judge should apply the least onerous sanction

reasonably calculated to win compliance with his orders. Id.
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lesser sentence would not persuade the contemnor to purge the

contempt.588
A witness charged with contempt may assert a statutory "good

cause" defense that the questions asked or materials sought are based
on or derived from illegal electronic surveillance by the Govern

ment,589 and the Government must affirm or deny the alleged illegal
surveillance.590 The extent to which the courts will inquire into the

validity of such allegations and associated government denials is

unresolved. In United States v. Worobyzt591 the Fifth Circuit held

that when electronic surveillance has occurred and the only question
raised is the facial regularity of the court order on which the

surveillance was based, in camera inspection by the judge is adequate
to establish the order's validity and a suppression hearing is not

necessary.592 The Third Circuit determined that when a witness has

made only minimal factual allegations of illegal surveillance, such as

strange noises during phone conversations and a private investigator's
scan that indicated the possibility of ongoing surveillance, which were

not substantiated by subsequent inspection, a government denial in
affidavit form and based on third party information is sufficient.593
In In re Quinn594 the First Circuit indicated that although it would
not ordinarily require evidentiary hearings, government denials must

demonstrate that either through first-hand knowledge or inquiry, the
Government has ascertained that no illegal surveillance took place.595
The court stressed the need to achieve a balance between accepting
worthless responses by the Government and creating technical

588. United States v. Leyva, 513 F.2d 774, 780 (5th Cir. 1975).
589. Gelbard v. United States, 408 U.S. 41, 47 (1972) (grand jury witness may invoke section

2515 as defense to contempt charge); Omnibus Crime Control and Safe Streets Act of 1968, 18
U.S.C. �2515 (1970) (use before grand juries of evidence obtained by illegal interceptions of wire
and oral communications prohibited).

590. 18U.S.C. �3504(1970).
591. 522 F.2d 196, 198 (5th Cir. 1975), cert, denied, 96 S. Ct. 1507 (1976).
592. Id. at 198.
The Second Circuit recently made clear that it does not consider a thorough check of

government records necessary when the witness makes unsupported and frivolous claims of illegal
surveillance. In re Millow, 529 F.2d 770, 775 (2d Cir. 1976). The District of Columbia Circuit,
however, has held that the Government's responsibility to affirm or deny allegations of illegal
electronic surveillance is triggered by a "mere assertion'' of illegality and that no questioning of
grand jury witnesses may follow until this responsibility is met. In re Evans, 452 F.2d 1239, 1247
(D.C. Cir. 1971), cert, denied, 408 U.S. 930 (1972); see United States v. Tucker, 526 F.2d 279,
282 (5th Cir.), cert, denied, 96 S. Ct. 1738 (1976) (sympathy expressed for mere-assertion test
when defendant is alleging illegal surveillance directed against himself, but assertion must, at a
minimum, be a positive statement that illegal surveillance has occurred).

593. In re Grand Jury Impaneled January 21, 1975 (Freedman), 529 F.2d 543, 550 (3d Cir )
cert, denied, 96 S. Ct. 2203 (1976).

594. 525 F.2d 222 (1st Cir. 1975).
595. Id. at 225.



302 The Georgetown Law Journal [Vol. 65:201

standards inviting protracted interruption of grand jury proceed
ings.596 The Tenth Circuit held in In re Berry591 that when a witness

alleges the existence of illegal electronic surveillance in general and
unsubstantiated terms, the Government's unsworn denial in response
is sufficient.598 The Ninth Circuit, however, determined in Vande-

yacht v. United States599 that although the witness had made only a

bare assertion of electronic surveillance, the Government's denial was

unsatisfactory because it was equivocal, failed to deny surveillance by
state authorities, and failed to deny surveillance of the witness' phone
in another state.600
A witness who does appear before the grand jury has no right to

be accompanied by counsel in the grand jury room. A plurality of
the Supreme Court indicated in United States v. Mandujano601 that

although current law enables a grand jury witness to obtain advice
from counsel outside the jury room, sixth amendment rights do not

apply to grand jury appearances because "no criminal proceedings
have been instigated."602

596. Id. Noting the international overtones in the case before it, which dealt with the alleged
purchase of firearms later located in Ireland, the court felt it necessary to require an explicit
statement by the Government that all agencies providing relevant information to the grand jury
were "canvassed" as to their possible use of electronic surveillance techniques. Id. at 225-26. In a

later case the First Circuit continued to require a canvassing procedure by the Government. In re

Santiago, 533 F.2d 727, 729 (1st Cir. 1976) (testimony of FBI agent sufficient to show local FBI
office only agency to be canvassed).
597. 521 F.2d 179 (10th Cir.), cert, denied, 423 U.S. 928 (1975).
598. Id. at 185. The court concluded that the witness had not established that he was an

aggrieved person within the meaning of the statute and thus had no right to raise the claim of

illegal surveillance. In In re Grand Jury ( Vigil) the Tenth Circuit found the witness' allegation of
electronic surveillance to be insufficient, because it described only ordinary experiences of all

telephone users. 524 F.2d 209, 214 (10th Cir. 1975). The court also found the Government's
denial to be sufficient, because it was unequivocal, was given by authoritative officers of the
Justice Department who spoke with knowledge of facts and circumstances, and included

testimony of government witnesses who faced cross-examination. Id. at 215-16; see id. at 220-21

(appendix reviewing decisions of other circuits). The First and Tenth Circuits appear to differ in
their preference for government denial by means of testimony in court. Compare In re Santiago,
533 F.2d 727, 729-30 (1st Cir. 1976) (affidavits preferred) with In re Grand Jury (Vigil), 524 F.2d

209, 216 (10th Cir. 1975) (per curiam) (testimony by government officials with opportunity for
cross-examination viewed favorably).

599. No. 75-3290 (9th Cir. Nov. 24, 1975) (unpublished mem. opinion).
600. Id. at 2-3.
601. 96 S.Ct. 1768(1976).
602. Id. at 1779. Justices Brennan and Marshall took issue with this view and with the

plurality's suggestion that rights to counsel outside the grand jury room are not constitutionally
derived. Id. at 1792 (Brennan, J., with Marshall, J., concurring).
Other cases this term involved the issue of right to counsel in grand jury proceedings. Compare

Cobbs v. Robinson, 528 F.2d 1331, 133840 (2d Cir. 1975), cert, denied, 424 U.S. 947 (1976)
(suspect has no constitutional right to have counsel present during questioning of grand jury
witnesses) with In re Di Bella, 518 F.2d 955, 959 (2d Cir. 1975) (right to counsel extends to grand
jury contempt proceedings, but failure to accord such right in this case was harmless error because

counsel was excluded only during reading of grand jury minutes into record). In Robinson the

court commented on the unique Connecticut grand jury system, which bars both prosecution and

defense attorneys- from grand jury proceedings, confers upon the suspect the right to be present
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Regardless of the circumstances of a witness' appearance before a

grand jury, perjury is never a permissible option.603 In proving
perjury, the Government need not establish that the alleged false

statement constituted a significant matter before the grand jury, but
the statement must be material to a subject of the grand jury
investigation.604 Additionally, the Government need not show that all

of the statements set forth in a single count of an indictment are

false; it is sufficient to prove false any one material statement.605
Both the Fifth and Ninth Circuits held this term that evidence

derived from an illegal search and seizure could be used in a perjury
trial of the victim of the search when the alleged perjury occurred

during a grand jury proceeding after the search, and the witness was

aware the search had taken place.606

during grand jury questioning of witnesses as well as the right to question the witnesses, and

requires that one member of the grand jury be a practicing attorney. 528 F.2d at 1338-40.

Legislation currently is pending that would give federal grand jury witnesses the right to have

counsel present in the grand jury room, with provision for appointment of counsel for indigent
persons. See, e.g., H.R. 1277, 94th Cong., 1st Sess. �4 (1975); H.R. 2986, 94th Cong., 1st Sess.
�4 (1975); H.R. 6006, 94th Cong., 1st Sess. �5 (1975). There is current debate over the

desirability of the presence of counsel in grand jury proceedings. Compare Frankel & Naftalis, The
Grand Jury: An Institution on Trial, THE NEW LEADER 21-22 (Special Edition, Nov. 10, 1975)
(no genuine public benefit to barring counsel from grand jury room) with Office of Policy and

Planning, supra note 552, at 52-57 (presence of counsel in grand jury room would violate secrecy
of proceedings, would negate current nonadversarial nature of proceedings, and might lead to

delay in proceedings).
A recent case in the District of Columbia Circuit raised the issue whether one attorney could

represent multiple witnesses before a grand jury. In re Investigation Before the April 1975 Grand
Jury, 531 F.2d 600, 602 (D.C. Cir. 1976) (per curiam). The Government filed a motion for

separate counsel and argued that a single attorney had a conflict of interest in counseling multiple
witnesses and that the proceedings were impeded because the witnesses were making indis
criminate claims of fifth amendment privilege. Id. at 604. The district court granted the motion
after balancing what it viewed as the witnesses' sixth amendment right to counsel before grand
juries and first amendment right to associate for the purpose of obtaining counsel against the
public's interest in effective grand jury proceedings. Id. The District of Columbia Circuit vacated,
finding the record insufficient as to the witnesses' views on the right to associate for purposes of

obtaining counsel and the sixth amendment motion premature because the Government had
neither sought judicial ruling on the validity of the allegedly unwarranted assertion of fifth
amendment privilege nor employed statutory immunity to encourage testimony. Id. at 607-09.

603. United States v. Mandujano, 96 S. Ct. 1768, 1776 (1976); id. at 1780 (Brennan J., with
Marshall, J., concurring); id. at 1792 (Stewart, J., with Blackmun, J., concurring).
604. United States v. Sisack, 527 F.2d 917, 920 (9th Cir. 1975) (declaration is material if

relevant to any subsidiary issue then under consideration); United States v. Percell, 526 F.2d 189,
190 (9th Cir. 1975) (false declaration is material if it tends to influence, impede, or hamper
grand jury investigation); Organized Crime Control Act of 1970, 18 U.S.C. � 1623 (1970).

605. United States v. Bonacorsa, 528 F.2d 1218, 1221-22 (2d Cir.), cert, denied, 96 S. Ct.
2647 (1976); United States v. Dilworth, 524 F.2d 470, 471 n.l (5th Cir. 1975) (per curiam). A
witness' lack of understanding of the question posed may provide a defense to a perjury charge.
See United States v. Long, F.2d , , No. 75-82, at 7-8 (3d Cir. Apr. 23, 1976)
(dismissal of perjury charge overturned because entirely reasonable to expect defendant had
understood terms "bribes," "kickbacks," and "payoffs" in the questions asked).
606. United States v. Raftery, 534 F.2d 854, 857 (9th Cir. 1976) (hashish manufacturing

equipment illegally seized and suppressed in state proceedings admissible in later prosecution for
perjury before federal grand jury); United States v. Turk, 526 F.2d 654, 667 (5th Cir. 1976)
(illegally recorded telephone conversation admissible in later perjury trial of search victim).
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Once the grand jury hears the evidence and acts, the prevailing rule
is that a facially valid indictment, returned by a legally constituted
grand jury, may not be challenged.607 Courts, however, sometimes
recognize the potential for political abuse inherent in the grand jury
system.608 Thus, the Fifth Circuit, in United States v. Briggs,609
ordered all references to two unindicted coconspirators expunged
from the indictment because the grand jury had exceeded its power
and abused due process by naming the two.610 The grand jury had
investigated political demonstrations associated with the 1972

Republican Convention in Miami, indicting seven and naming three as

unindicted coconspirators.611 The Fifth Circuit balanced the Govern
ment's interest in grand jury functions against the possible harm to

the unindicted coconspirators, who would not have an opportunity to
establish their innocence at trial, and found no substantial

government interest.612

indictments

Challenges to the Evidence. A defendant may not attack a

facially valid indictment on the basis of the inadequacy or

incompetency of the evidence,613 despite the availability of more

607. Costello v. United States, 350 U.S. 359, 363 (1956). An indictment must be concurred in

by 12 or more jurors. FED. R. CRIM. P. 6(f). Although a defendant may be permitted to inspect
the record to determine whether such concurrence was noted by the grand jury foreman, he may
not challenge its genuineness by inspecting transcripts or interviewing jurors. United States v.

Marshall, 526 F.2d 1349, 1360 (9th Cir. 1975). See also United States v. Stofsky, 527 F.2d 237,
249 (2d Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3625 (U.S. Apr. 26, 1976) (No. 75-1554)
(failure to allow administrative conference with IRS prior to indictment is not basis for challenging
indictment).

608. In re Santiago, 533 F.2d 727, 730 (1st Cir. 1976) (dictum) (use of grand jury for bad faith
harassment of political dissident would constitute an abuse); see Bursey v. United States, 466 F.2d
1059, 1083 (9th Cir. 1972), noted in 73 COLUM. L. REV. 867 (1973) (if witness' first
amendment rights potentially conflict with grand jury investigation, Government must establish
that subject matter of investigation is immediate, substantial, and subordinating, that there is a

substantial connection between information sought and subject of investigation, and that means of
obtaining information from witness are not more drastic than necessary).
609. 514 F.2d 794 (5th Cir. 1975).
610. Id. at 806. See generally Note, Naming of an "Unindicted Co-Conspirator"As Beyond the

Scope of the Grand Jury's Powers, 7 U. TOL. L. REV. 245 (1975).
611. 514 F.2d at 796-97. The third unindicted coconspirator did not sue for expungement.
612. Id. at 806, 808. The court was particularly troubled that if probable cause were present,

there was no reason not to name the individuals as defendants; that no satisfactory explanation
was given as to why those individuals were named as unindicted coconspirators, when others

similarly situated were not; that no reason was given why the unindicted coconspirators could not
have been named "John Doe"; and that there may have been political reasons for naming the

individuals as unindicted coconspirators. Id. at 805-06.
613. Costello v. United States, 350 U.S. 359, 363 (1969); United States v. Radetsky, 535 F.2d

556, 565 (10th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (Oct. 4, 1976) (indictment may be

based upon hearsay or illegally gathered evidence).
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competent evidence614 or the failure to present evidence favorable to

the accused.615 A court, however, may exercise its supervisory power
to dismiss an indictment based on hearsay if a "high probability"
exists that either the indictment would not have been returned if

eyewitness testimony had been used, or the grand jury was misled as

to the type of testimony it received.616

Sufficiency. Under rule 7(c), an indictment must be a plain,
concise, and definite statement of the essential facts constituting the
offense charged.617 In addition, an indictment must state the offense

charged and its elements with clarity sufficient to allow the
defendant to prepare his defense and avoid future prosecution for the
same offense;618 these requirements implement the constitutional

rights to be informed of the nature and cause of an accusation, to be
tried only on a grand jury's charge, and to be free from being twice

placed in jeopardy.619 Defendants commonly challenge that the
indictment fails to state an offense, but generally are unsuccessful.620

614. See United States v. Wallace, 528 F.2d 863, 865 (4th Cir. 1976) (indictment based on

hearsay valid).
615. United States v. Ruyle, 524 F.2d 1133, 1135-36 (6th Cir. 1975), cert, denied, 96 S. Ct.

1664 (1976) (failure to present grand jury with information favorable to defendant is not grounds
for dismissal).
616. United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972); see United States v. Harris,

521 F.2d 1089, 1091 (7th Cir. 1975) {Estepa exception noted, but conditions not met); Circuits
Note: 1973-1974 Term 421 & n.670.

617. Fed. R. Crim. P. 7(c).
618. Hamling v. United States, 418 U.S. 87, 117 (1974).
An indictment first questioned on appeal generally is construed in favor of sufficiency, unless

substantial rights have been prejudiced. See United States v. Toney, 527 F.2d 716, 718 (6th Cir.

1975) (initial challenge cognizable on appeal only if indictment wholly fails to state offense or

apprise defendant of charges); United States v. Hand, 516 F.2d 472, 477 (5th Cir. 1975) (en
banc), cert, denied, 96 S. Ct. 2166 (1976) (charge of embezzling from "Federal Credit Union"
sufficiently stated offense under statute proscribing embezzlement from federally chartered entity
because no substantial rights affected). Nevertheless, an indictment containing an essential rather
than a technical deficiency may be dismissed without a showing of prejudice. See United States v.

Wabaunsee, 528 F.2d 1, 2-4 & n.2 (7th Cir. 1975) (omission of allegation that goods were stolen
fatal to indictment for interstate transportation of stolen goods).
619. U.S. CONST, amends. V, VI; see United States v. Radetsky, 535 F.2d 556, 562 (10th Cir.

1976), cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (indictment containing statement of

charges and general factual circumstances meets constitutional criteria); United States v. Trotta,
525 F.2d 1096, 1099 (2d Cir. 1975), cert, denied, 96 S. Ct. 3193 (1976) (charge in language of
statute satisfies constitutional requirements). Naming individuals as unindicted coconspirators may
violate the constitutional guarantee of due process because those named are not provided a forum
for their defense. United States v. Briggs, 514 F.2d 794, 804-06 (5th Cir. 1975).

620. See, e.g., United States v. Hamel, 534 F.2d 1354, 1356-57 (9th Cir. 1976) (per curiam)
(indictment under Migratory Bird Treaty Act need not allege violation occurred after effective
date of Act); United States v. Chestnut, 533 F.2d 41, 44-45 (2d Cir. 1976), cerf. denied, 45
U.S.L.W. 3231 (U.S. Oct. 4, 1976) (failure to cite statute properly does not require dismissal because
not misleading); United States v. Crum, 529 F.2d 1380, 1382 (9th Cir. 1976) (although not
actually "preparers" of tax returns, parties to scheme may be charged with aiding and assisting in
preparation of false and fraudulent income tax returns); United States v. McNulty, 528 F.2d 1223,
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This term, however, the District of Columbia Circuit set aside a

conviction under a false pretense statute because the indictment,
which did not specify any of the factual particulars of the false

representations alleged, failed to charge an offense.621
Failure to provide adequate notice of the charges is another ground

for contesting the sufficiency of an indictment, but the courts give an

indictment a common sense construction622 and dismiss challenges
based on technical inaccuracies or omissions, if the indictment or

information adequately informs the defendant of pending charges.623
1225 (9th Cir.), cert, denied, 96 S. Ct. 2170 (1976) (indictment for willfully and knowingly
attempting to evade income tax sufficiently alleges affirmative act necessary for felony charge);
United States v. Gates, 528 F.2d 1045, 1046-47 (5th Cir. 1976) (per curiam) (indictment charging
theft from interstate shipment need not designate which instrument of interstate commerce

involved, because date, identity of victim, and nature and value of stolen goods specified); United
States v. Turner, 528 F.2d 143, 165 (9th Cir.) (per curiam), cerf. denied, 423 U.S. 996 (1975)
(knowing facilitation by telephone of felonious conspiracy is federal offense; facilitation of

substantive offense not necessary); United States v. Bermudez, 526 F.2d 89, 94 (2d Cir. 1975),
cert, denied, 96 S. Ct. 2166 (1976) (charge for conspiracy to distribute heroin sufficient without
alleging overt act); United States v. Hillsman, 522 F.2d 454, 458-60 (7th Cir.), cert, denied, 423
U.S. 1035 (1975) (indictment charging assault on federal official not invalidated by agency
reorganization, which removed official from agency designated in pertinent statutes); United
States v. Beasley, 519 F.2d 233, 247 (5th Cir. 1975), vacated and remanded, 96 S. Ct. 1736

(1976) (overt act not essential to charge of conspiracy to distribute heroin); United States v. Rich,
518 F.2d 980, 986 (8th Cir. 1975), cert, denied, 96 S. Ct. 3193 (1976) (indictment for conspiracy
to manufacture controlled substance need not list applicable classification schedule); United States
v. Mann, 517 F.2d 259, 267 (5th Cir. 1975), cerf. denied, 423 U.S. 1087 (1976) (willfulness in
illegal misapplication of bank funds is evidentiary question irrelevant to sufficiency of indictment).
621. United States v. Nance, 533 F.2d 699, 700-01 (D.C. Cir. 1976) (per curiam).
622. United States v. Anderson, 532 F.2d 1218, 1222 (9th Cir. 1976) (indictment that closely

follows statutory language provides sufficient notice); United States v. Arteaga-Limones, 529 F.2d
1183, 1188 (5th Cir. 1976) (failure to allege location of commission of offense not fatal because
can be inferred from practical reading of caption and heading of indictment); see United States v.

Silver, F.2d , , No. 75-1793, at 4-5 (4th Cir. Mar. 31, 1976) (per curiam) (indictment
in conjunctive form charging bribery of official "to do and to omit to do an act" provides
sufficient notice; Government may prove either branch of allegation); United States v. Camacho,
528 F.2d 464, 469 (9th Cir.), cerf. denied, 96 S. Ct. 2208 (1976) (indictment, which stated that

object of conspiracy was for one or more conspirators to sell and deliver firearms, upheld; need
not specify that Camacho was to sell); United States v. Anderson, 527 F.2d 442, 443 (5th Cir.

1976) (per curiam), petition for cert, filed, 44 U.S.L.W. 3722 (U.S. May 7, 1976) (No. 75-1630)
(conjunctive form of indictment provides notice of breadth of charge, but does not require proof
that securities were both forged and falsely made); United States v. Garrison, 527 F.2d 998, 999
(8th Cir. 1975) (per curiam) (not necessary to state how defendant aided and abetted another in

commission of federal offense).
623. See United States v. Vento, 533 F.2d 838, 870-71 & n.116 (3d Cir. 1976) (reference in

indictment to schedule of controlled substances mere surplusage; Attorney General's change in
schedule from that designated in statute not fatal); United States v. Morrison, 531 F.2d 1089,
1093-94 (1st Cir. 1976) (failure to cite state law on games of chance, as well as law on games of

skill, in indictment for conducting illegal gambling business that accepted bets "on a parimutuel
number pool" found harmless); United States v. Blanton, 531 F.2d 442, 44344 (10th Cir. 1975),
cert, denied, 96 S. Ct. 1666 (1976) (citation of statutory section on infringement of copyrighted
works rather than sound recordings not fatal because language of indictment repeatedly charged
infringement of copyrighted sound recordings); United States v. Malicoate, 531 F.2d 439, 440

(10th Cir. 1975) (same error in information not prejudicial; trial court's pretrial language used in

denial of motion to dismiss surely made real charge clear); United States v. Trotta, 525 F.2d 1096,
1099-101 (2d Cir. 1975), cerf. denied, 96 S. Ct. 3193 (1976) (indictment for extortion "under
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Courts also reject assertions of inadequate notice if a bill of

particulars could have cured the alleged defect.624 Omission of an

essential element of the offense, however, may warrant dismissal,625
but the courts of appeals attempt to find that the element omitted
was not essential626 or that the language used in the indictment

sufficiently referred to an essential element.627

color of official right" sufficiently charged misuse of public office); United States v. Word, 519
F.2d 612, 617-18 (8th Cir.), cert, denied, 423 U.S. 934 (1975) (error in statutory citation not

fatal because indictment sufficiently informed defendant of pending armed robbery charge).
624. See United States v. Cartano, 534 F.2d 788, 791 (8th Cir. 1976) (elements of underlying

state offense need not be set forth in indictment for interstate transportation of illegal gambling
devices); United States v. McClean, 528 F.2d 1250, 1256-57 (2d Cir. 1976) (not necessary to

specify exact means of illegal wiretap if indictment uses statutory language describing various

proscribed methods); United States v. Fleming, 526 F.2d 191, 192 (8th Cir. 1975) (per curiam)
(charge that, under color of state law, policeman willfully assaulted and deprived individual of due
process sufficiently states offense).
625. See United States v. Morrison, F.2d , , No. 75-2347, at 2-5 (9th Cir. Apr. 7,

1976) (conviction reversed because complaint, which followed language of statute prohibiting
unauthorized conversion of postal funds, failed to allege necessary element of intent); United
States v. Wabaunsee, 528 F.2d 1, 4 (7th Cir. 1975) (despite statutory citation, failure to allege
knowledge that goods stolen fatal to charge of interstate transportation of stolen goods); United
States v. Pomponio, 517 F.2d 460, 463 (4th Cir.), cert, denied, 423 U.S. 874 (1975) (indictment
for securities fraud dismissed for failure to allege fraudulent intent). It is unnecessary to repeat the
factual details of a charge in each count of an indictment; the facts may be set forth in the
introduction and incorporated by reference in each count. See United States v. Vanderpool, 528
F.2d 1205, 1207 (4th Cir. 1975), cert, denied, 424 U.S. 922 (1976) (mail fraud scheme).
626. See, e.g. , United States v. Pollack, F.2d , , No. 74-1455, at 11-12 (D.C. Cir.

Mar. 31, 1976) (success of scheme and loss by defrauded person not essential elements of mail
fraud); United States v. Viger, 530 F.2d 846, 847 (9th Cir. 1976) (intent to avoid confinement
need not be alleged in charge of escape); United States v. Atchison, 524 F.2d 367, 371 (7th Gr.
1975) (nonspecific allegation of purpose of kidnapping; indictment not fatal because purpose not
essential element of charge); United States v. DeJesus, 520 F.2d 298, 301 (1st Cir.), cert, denied,
423 U.S. 865 (1975) (overt act not essential element of conspiracy to distribute cocaine); United
States v. Tye, 519 F.2d 586, 589-90 (10th Cir.), cert, denied, 423 U.S. 989 (1975) (allegation that
defendant carrier itself traveled interstate not essential in information charging misappropriation
of monies arising from interstate commerce while employed by interstate carrier). An indictment
charging a substantive federal offense need not specifically allege aiding and abetting in order to
support a conviction on that charge. United States v. Peskin, 527 F.2d 71, 76 (7th Cir. 1975),
petition for cert, filed, 44 U.S.L.W. 3688 (U.S. Oct. 19, 1976) (No. 75-1514); United States v.

Pigford, 518 F.2d 831, 834 (4th Cir. 1975) (per curiam); 18 U.S.C. �2 (1970).
627. See United States v. Silver, F.2d , , No. 75-1791, at 4 (4th Cir. Mar. 31,

1976) (per curidm) (indictment' for offering money "to induce" action sufficiently charges intent
to bribe); United States v. Adamo, F.2d , , No. 75-1415, at 6 (3d Cir. Mar. 29, 1976)
(indictment charging use of mails to further fraudulent scheme alleges sufficient connection
between use of mails and fraudulent scheme for mail fraud charge); United States v. Maselli, 534
F.2d 1197, 1200 (6th Cir. 1976) (indictment for causing another to violate Travel Act "with the
intent to promote" prostitution sufficiently alleges essential element of willfulness); United States
v. Bunker, 532 F.2d 1262, 1264 (9th Cir. 1976) (charge of knowingly and intentionally bringing
in aliens who were not entitled to reside in the United States alleges knowledge of illegal status)-
United States v. Jeffers, 532 F.2d 1101, 1112-13 (7th Cir. 1976), cert, granted, 45 U.S.L.W. 3249
(U.S. Oct. 4, 1976) (No. 75-1805) (essential element of continuing series of violations inferred
from words of similar import in indictment); United States v. Rosser, 528 F.2d 652, 656-58 (D.C.
Cir. 1976) (allegation that while pretending to be government agent defendant "acted as such"
sufficiently charges essential element of intent to defraud); United States v. Harris, 521 F.2d 1089
1092 (7th Cir. 1975) (charge of forcibly "rescuing" van sufficiently alleges knowledge that it had
been seized by IRS).
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An indictment that follows the language of the statute allegedly
violated usually will fulfill the sufficiency requirement,628 unless the
statute is vague, ambiguous, or fails to set forth the necessary
elements of the offense.629 The Fifth Circuit upheld an indictment
that followed the language of an obscenity statute, because the
defendant sufficiently was apprised of the charges, even though the
statute did not include all the elements of the constitutional
definition of obscenity.630 The Fifth and Ninth Circuits upheld
conspiracy indictments patterned after the applicable statutes,631 but
the Second Circuit suggested a stricter standard requiring inclusion of

allegations of time and place in a conspiracy charge phrased in

statutory terms.632

Multiplicity and Duplicity. An indictment may be prejudicial
because it is duplicitous or multiplicitous.633 A duplicitous indictment

charges two or more distinct offenses in a single count and thereby
prohibits the jury from acquitting or convicting on each separate

628. See, e.g., United States v. Pollack, F.2d , , No. 74-1455, at 10-11 (D.C. Cir.
Mar. 31, 1976) (indictment that tracked statute and specified purpose and method of fraud

sufficient); United States v. Trevithick, 526 F.2d 838, 840 (8th Cir.) (per curiam), cert, denied, 96
S. Ct. 1475 (1976) (interstate transportation of forged securities sufficiently charged by statutory
language accompanied by "other critical facts summarizing the offense"); United States v. Trotta,
525 F.2d 1096, 1099 (2d Cir. 1975), cert, denied, 96 S. Ct. 3193 (1976) (extortion charge
employing generic words of statute and specifying time, location, amounts of payments, and
payors upheld).
629. See United States v. Morrison, F.2d , , No. 75-2347, at 3-5 (9th Cir. Apr. 7,

1976) (complaint tracking statute prohibiting misappropriation of postal funds insufficient
because statute omitted necessary mens rea element); United States v. Nance, 533 F.2d 699,
701-02 (D.C. Cir. 1976) (per curiam) (use of generic words of statute prohibiting false

representation insufficient because specific allegations of false representations required). But see
United States v. Garrison, 527 F.2d 998, 999 (8th Cir. 1975) (per curiam) (although knowledge is

essential, it need not be alleged in indictment for aiding and abetting theft of shipment in
interstate commerce because not part of statutory language).

630. United States v. Slepicoff, 524 F.2d 1244, 1247 (5th Cir. 1975), cert, denied, 96 S. Ct.
2215 (1976). Three Justices would have granted certiorari and reversed the conviction in Slepicoff.
Slepicoff v. United States, 96 S. Ct. 2215 (Brennan, J., with Marshall & Stewart, JJ., dissenting).
631. United States v. Anderson, 532 F.2d 1218, 1222 (9th Cir. 1976) (indictment for

conspiracy to transport stolen securities in interstate commerce sufficient because it closely
followed language of the statute); United States v. Beasley, 519 F.2d 233, 246 (5th Cir. 1975),
vacated and remanded, 96 S. Ct. 1736 (1976) (indictment for conspiracy to distribute heroin
sufficient even if statement of times, places, and circumstances omitted).
632. United States v. Cohen, 518 F.2d 727, 732 (2d Cir.), cert, denied, 423 U.S. 926 (1975)

(indictment for conspiracy to violate securities laws sufficient because provided even more detail
than simply stating time and place of offense and quoting statute).
633. The difference between duplicity and multiplicity occasionally confuses both attorneys

and courts. In Perkins v. United States appellant contended that the indictment, which charged
him in one count with committing an assault with a dangerous weapon�a firearm�during the

commission of a bank robbery and in a second count with carrying a firearm unlawfully during the

commission of a felony, was duplicitous. 526 F.2d 688, 690 (5th Cir. 1976) (per curiam). The
court found that the indictment was not duplicitous because the second count required proof of
an independent material fact�that the weapon was a firearm�without ever mentioning that it was

analyzing multiplicity. Id. at 690.
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charge: a general verdict of guilty will not reveal on which charge the

jury found the defendant guilty.634 Prejudice can result to the

defendant in sentencing, in obtaining appellate review, or in

protecting himself against double jeopardy.635 A multiplicitous
indictment charges a single offense in several counts and may

prejudice the defendant by leading to multiple sentences for the same

offense, or otherwise exaggerating the scope of actual criminal

activity.636 In United States v. Chrane,631 for example, the indictment

charged two counts of failure to file income tax returns and two

counts of failure to supply information to the IRS. The Fifth Circuit
found the indictment multiplicitous because the two offenses were

coterminous�one offense with two labels.638 Determination of the
number of offenses charged by the indictment is a recurring difficulty
arising with claims of multiplicity and duplicity.639 Resolution is

often a question of legislative intent,640 but one guideline is whether
each offense charged requires proof of an independent fact.641 Absent

634. United States v. Hicks, 529 F.2d 841, 843 (5th Cir. 1976) (per curiam) (each count of
indictment charged defendant with distributing and dispensing controlled substances; trial court
need not force election prior to trial); see United States v. Quicksey, 525 F.2d 337, 340-41 (4th
Cir. 1975), cert, denied, 423 U.S. 1087 (1976) (single count of indictment charging conspiracy to
violate Travel Act and narcotics law not duplicitous, but because impossible to ascertain on which
charge defendants had been found guilty, resentencing limited to Travel Act conspiracy).
635. 1 C. WRIGHT �142, at 311; see United States v. Hicks, 529 F.2d 841, 843 (5th Cir.

1976) (per curiam) (danger of double jeopardy); United States v. Bush, 522 F.2d 641, 649 (7th
Cir. 1975), cert, denied, 96 S. Ct. 1484 (1976) (same).
636. 1 C.Wright �142, at 311.
637. 529 F.2d 1236 (5th Cir. 1976).
638. Id. at 1238.
639. See, e.g., United States v. Busard, 524 F.2d 72, 73 (5th Cir. 1975) (count alleging

possession of cocaine and aiding and abetting in that activity charged only a single offense; aiding
and abetting language was descriptive only); United States v. Hairrell, 521 F.2d 1264, 1267 (6th
Cir.), cert, denied, 423 U.S. 1035 (1975) (count alleging possession and transfer of counterfeit $20
bills charged separate offense from alleging possession and transfer of $100 bill in same transfer
because $100 bill treated as different by defendant and purchaser); United States v. Marks, 520
F.2d 913, 917 (6th Cir. 1975), cert, granted, 96 S. Ct. 1408 (1976) (No. 75-708) (each of eight
counts charging interstate transportation of obscene films included separate and distinct offense);
United States v. Stokes, No. 75-1520, at 4 (4th Cir. Nov. 11, 1975) (unpublished per curiam

opinion) (conspiracy to violate narcotics laws is separate and distinct from distribution of heroin).
640. United States v. Chrane, 529 F.2d 1236, 1238 (5th Cir. 1976) (failure to file tax return

and failure to supply income tax information not intended to be separate offenses; indictment
multiplicitous); United States v. Sanderlin, No. 74-1664, at 7-8 (4th Cir. Aug. 5, 1975)
(unpublished per curiam opinion) (various provisions of section 2113 of title 18 not intended to
create a number of distinct crimes for a single bank robbery; indictment not duplicitous).
641. United States v. Chrane, 529 F.2d 1236, 1238 (5th Cir. 1976) (failure to file tax return

and failure to supply income tax information charged the same offense because no separate
elements requiring different proof); Perkins v. United States, 526 F.2d 688, 690 (5th Cir. 1976)
(per curiam) (bank robbery and assault with dangerous weapon during robbery distinct from
carrying firearm during commission of felony, because in latter Government additionally had to
prove existence of firearm and that it was carried unlawfully); United States v. Buchanan, 529
F.2d 1148, 1153 (7th Cir. 1975) (per curiam) (killing of post office employee distinct from
robbing mail matter and putting life of lawful custodian in jeopardy because former alone has
element of killing, latter alone has element of robbery).
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manifest injustice, failure to raise a duplicity or multiplicity objection
prior to trial constitutes a waiver of the alleged defect.642 Even if an

objection is timely, a defect is not necessarily fatal to the
prosecution; prejudice must be shown.643

Variance and Amendments. A variance between the allega
tions in an indictment and the proof presented at trial requires
reversal only if it prejudices substantial rights of the defendant.644 A
defense frequently but unsuccessfully raised in conspiracy cases is
that the indictment alleges one conspiracy although the evidence
indicates multiple conspiracies.645 In United States v. Bertolotti,6*6
however, the Second Circuit set aside the convictions of seven

642. United States v. Busard, 524 F.2d 72, 73 (5th Cir. 1975) (per curiam); United States v.

Sanderlin, No. 74-1664, at 8 (4th Cir. Aug. 5, 1975) (unpublished per curiam opinion); FED. R.
CRIM. P. 12(b)(2).

643. United States v. Hicks, 529 F.2d 841, 843 (5th Cir. 1976) (per curiam) (no prejudice in

requiring defense against two clearly presented charges in one count because one charge deleted
before submission to jury); United States v. Hairrell, 521 F.2d 1264, 1267 (6th Cir.), cerf. denied,
423 U.S. 1035 (1975) (even if indictment multiplicitous, no prejudice because defendant
convicted on all four counts and sentenced under only one); United States v. Marks, 520 F.2d 913,
918 (6th Cir. 1975), cert, granted, 96 S. Ct. 1408 (1976) (No. 75-708) (even if indictment
multiplicitous, no prejudice because defendant sentenced concurrently on all counts).

644. Berger v. United States, 295 U.S. 78, 82 (1935) (substantial rights include right to be

definitely informed of charges so that can prepare defense without surprises and right to be free
from another prosecution for same offense); FED. R. CRIM. P. 52(a); see, e.g., United States v.

Smoke, F.2d , , No. 75-2115, at 6 (6th Cir. Apr. 7, 1976) (per curiam), cerf. denied,
45 U.S.L.W. 3231 (U.S. Oct. 4, 1976) (variance in quantity of cocaine charged and quantity proved
immaterial to possession charge); United States v. Anderson, F.2d , , No. 75-1591, at
2-4 (4th Cir. Mar. 30, 1976) (per curiam) (typographical error misidentifying serial number of
federal reserve note did not prejudice defendant); United States v. Horton, 526 F.2d 884, 887 (5th
Cir. 1976), cerf. denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976) (even ifGovernment varied method of
proof stated in bill of particulars, defendant could not show he was taken by surprise); United
States v. Cosby, 529 F.2d 143, 14647 (8th Cir. 1975), cerf. denied, 96 S. Ct. 2647 (1976) (no
prejudice although indictment alleged joint distribution of narcotics, and evidence showed that
defendant sold to codefendant who sold to third party); United States v. Goldberg, 527 F.2d 165,
170-71 (2d Cir. 1975) (inconsistent descriptions of septic tank not fatal to indictment); United
States v. Quicksey, 525 F.2d 337, 341-42 (4th Cir. 1975), cert, denied, 423 U.S. 1087 (1976) (no
prejudice although dates of alleged offenses and type of narcotic involved at variance with proof at
trial); cf. United States v. Maselli, 534 F.2d 1197, 1201 (6th Cir. 1976) (jury charge indicating use

of interstate facilities at variance with indictment charging violations of Travel Act not prejudicial
because court corrected error in final charge to jury).
In United States v. Atchison the Seventh Circuit held that because Supreme Court decisions

have established that purpose is not an element of the offense of kidnapping, a defect in the

indictment's allegation of purpose is not prejudicial. 524 F.2d 367, 371 (7th Cir. 1975), overruling
United States v. Varner, 283 F.2d 900 (7th Cir. 1960); see United States v. Healy, 376 U.S. 75, 82
(1964); Gooch v. United States, 297 U.S. 124, 128 (1936).
645. See, e.g., United States v. Burnett, _ F.2d . , , No. 75-1460, at 5' (8th Cir. Feb.

18, 1976) (per curiam) (conspiracy to violate narcotics laws and to use telephone to facilitate);
United States v. Chin, 534 F.2d 1032, 1035 (2d Cir. 1976) (conspiracy to violate federal narcotics

laws); United States v. Stofsky, 527 F.2d 237, 248 (2d Cir. 1975), cerf. denied, 45 U.S.L.W. 3229

(U.S. Oct. 4, 1976) (conspiracy to violate federal labor laws); United States v. Finkelstein, 526
F.2d 517, 521 (2d Cir. 1975) (conspiracy to violate securities laws).
646. 529 F.2d 149 (2d Cir. 1975).
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defendants found guilty of conspiracy to violate federal narcotics

laws, because the prosecution had merged several conspiracies merely
for the sake of convenience.647 Prejudice to the defendants resulted
because a trial en masse allowed for the transference of guilt from
members of one conspiracy to members of another.648
Material amendment of a felony indictment constitutes reversible

error because it denies a defendant his fifth amendment right to be
tried only on charges returned by a grand jury.649 Narrowing the
indictment by striking an overt act,650 deleting surplusage,651 or

making purely formal changes652 is not a material amendment if the
indictment is not supplemented or modified so as to charge the
defendant with a new and different crime. The Third and Sixth
Circuits differ on whether an indictment for a misdemeanor may be
amended prior to trial by filing a bill of particulars to correct a

material allegation. Last term, in United States v. Goldstein,653 the
Third Circuit held that even in misdemeanor cases, in which
indictments are not constitutionally required, any material amend
ment of an indictment still results in prejudice to a defendant.654 This

647. Id. at 155. The court remarked on the Government's failure to heed its admonition in
United States v. Sperling that loosely connected criminal acts should not be combined in a single
alleged conspiracy. 529 F.2d at 151, citing 506 F.2d 1323, 134041 (2d Cir. 1974), cert, denied,
420 U.S. 962 (1975).
648. 529 F.2d at 157. The court borrowed the term "spill-over" from Judge Friendly's opinion

in United States v. Miley to describe the prejudice suffered by the defendants. 529 F.2d at 157,
citing 513 F.2d 1191, 1209 (2d Cir.), cerf. denied, 423 U.S. 842 (1975). The court specifically
objected to subjecting each of the seven defendants to voluminous testimony and wiretap evidence
relating to crimes in which he had taken no part. 529 F.2d at 157.
649. See Stirone v. United States, 361 U.S. 212, 217 (1960) (jury charge that offense was

extortion interfering with interstate commerce by affecting importation of sand into Pennsylvania
and export of steel was prejudicial error because indictment mentioned only former).
650. United States v. Chin, 534 F.2d 1032, 1036 (2d Cir. 1976).
651. United States v. McCrane, 527 F.2d 906, 912-13 (3d Cir. 1975), cert, denied, 96 S. Ct.

2227 (1976); United States v. Wilner, 523 F.2d 68, 72 (2d Cir. 1975). Rule 7(d) provides that on
motion of the defendant the court may strike surplusage from an indictment or information. FED.
R. CRIM. P. 7(d). Likewise, the court may, on its own initiative or on motion of the Government,
delete surplusage. United States v. Burnett, F.2d , , No. 75-1460, at 34, (8th Cir.
Feb. 18, 1976) (per curiam) (deletion of 1 of 11 overt acts); United States v. Maselli, 534 F.2d
1197, 1202 (6th Cir. 1976) (deletion of allegations relating to persons no longer in the case). In
response to defendant's motion for a bill of particulars and with defense counsel's agreement, the
prosecution may delete irrelevant allegations. United States v. Holt, 529 F.2d 981, 983 (4th Cir.
1975); United States v. McCrane, 527 F.2d 906, 912-13 (3rd Cir. 1975), cerf. denied, 96 S Ct
2227 (1976).

652. United States v. Neff, 525 F.2d 361, 363 (8th Cir. 1975) (correction of typographical
error relating to serial number of weapon).
653. 502 F.2d 526 (3d Cir. 1974).
654. Id. at 531; see Circuits Note: 1974-1975 Term 252 & nn.500-03. The court concluded

that otherwise the Government would be allowed to reap the advantages of the grand jury process
without assuming its burdens: it can use the grand jury to compel appearances of witnesses and
may be aided by the stigma of guilt attached to a defendant who has been indicted by an impartial
grand jury. 502 F.2d at 531.
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term, in United States v. Pandilidis,655 the Sixth Circuit reasoned that
because a misdemeanor defendant has no constitutional right to be

prosecuted by indictment, he cannot rely on the safeguards
accompanying that right,656 and thus amendments to misdemeanor
indictments are evaluated under the harmless error doctrine.657

PRELIMINARY HEARING

Persons arrested and charged with federal crimes are entitled to a

preliminary hearing at which the Government must show probable
cause.658 If a grand jury returns an indictment prior to a preliminary
hearing, however, the right to a hearing terminates because the
indictment embodies the necessary finding of probable cause.659 The

purpose of the preliminary hearing in federal court is to prevent
lengthy pretrial detention based on insufficient grounds.660 Defen
dants often derive an additional benefit of discovery of the

prosecution's case through cross-examination of witnesses, but there
is no constitutional right to such discovery.661

655. 524 F.2d 644 (6th Cir. 1975), cert denied, 424 U.S. 933 (1976).
656. Id. at 647, 649. The facts in Pandilidis and Goldstein are remarkably similar. Both

defendants were indicted for failure to file income tax returns on or before April 15. The original
indictments were erroneous because defendants had received filing date extensions and in both
cases amendment was made by filing a bill of particulars reflecting the extension. 524 F.2d at

646-47; 502 F.2d at 528. The Sixth Circuit agreed with the Third Circuit that although a mere

change of date is not normally considered a substantial variation in an indictment, it is if the date
of the alleged offense affects the determination of whether a crime has been committed. 524 F.2d
at 647; 502 F.2d at 530. The courts also agreed that once the prosecution elects to proceed by
indictment it must follow the rules governing use of indictments. 524 F.2d at 647; 502 F.2d at

531. The Sixth Circuit in Pandilidis, however, held that the amendment of a misdemeanor
indictment by a bill of particulars is permissible if no substantial rights of the defendant are

affected. 524 F.2d at 649.
657. 524 F.2d at 64849; see FED. R. CRIM. P. 52(a) (harmless error).
658. FED. R. CRIM. P. 5.1 (Government must show probable cause to hold suspect pending

trial); FED. R. CRIM. P. 5(a) (suspect must be taken before magistrate or local judicial officer
without unnecessary delay after arrest).
659. See United States v. Miller, 532 F.2d 1335, 1339 (10th Cir. 1976) (indictment returned

before rescheduled preliminary hearing on new complaint); Carter v. Kilbane, 519 F.2d 1370,
1371 (6th Cir. 1975) (per curiam) (grand jury indictment determines probable cause for

constitutional purposes).
660. See United States v. Mulligan, 520 F.2d 1327, 1330 (6th Cir. 1975) (per curiam)

(preliminary hearing intended to protect innocent people from prolonged incarceration on baseless

charges). The same rationale applies to probation revocation proceedings. See United States v.

Sciuto, 531 F.2d 842, 846 (7th Cir. 1976) (preliminary hearing not required because petitioner
awaiting probation revocation hearing is not in custody).

661. See United States v. Hart, 526 F.2d 344 (5th Cir.) (per curiam), cerf. denied, 96 S. Ct.
2653 (1976) (magistrate not obligated to permit defendant to obtain identity of informant from

government witness); United States v. Mulligan, 520 F.2d 1327, 1330 (6th Cir. 1975) (per curiam)
(lack of preliminary hearing did not deny defendants their constitutional right to confront

witnesses against them); United States v. Johnson, 514 F.2d 92, 94 (5th Cir.), cerf. denied,
423 U.S. 1020 (1975) (failure of magistrate to provide transcript of preliminary hearing denied

defendants "incidental benefit" of discovery, but did not require reversal absent specific showing
of prejudice).
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The fourth amendment requires a state to make a judicial
determination of probable cause before subjecting a person to

extended pretrial detention.662 In Moss v. Weaver663 the Fifth Circuit

held that Florida's juvenile justice system violated the fourth

amendment because it failed to provide a prompt judicial
determination of probable cause.664 Although the court in Moss noted

that the probable cause determination for Florida adults is not a

critical stage in the prosecution requiring appointed counsel,665 it

declined to decide whether Florida's juveniles have a constitutional

right to counsel at a predetention hearing.666 The court did hold,
however, that juveniles do not have an absolute right to hear and
cross-examine witnesses in a predetention hearing.667

BAIL

The Bail Reform Act of 1966, 668 governing bail requirements in
federal courts, entitles a person charged with a noncapital offense to
be released on personal recognizance or on an unsecured appearance
bond unless a judicial officer determines that release under these
conditions will not reasonably ensure appearance at subsequent
proceedings.669 If such a determination is made, the Act provides
several other conditions of release and requires that the judicial
officer impose the least onerous conditions that reasonably will

662. Gerstein v. Pugh, 420 U.S. 103, 114 (1975).
663. 525 F.2d 1258 (5th Cir. 1976).
664. Id. at 1260.
665. Id. at 1261, citing Gerstein v. Pugh, 420 U.S. 103, 122 (1975). The holding in Gerstein v.

Pugh applies only to the probable cause determination required by the fourth amendment. 420
U.S. at 122. Some states hold adversarial preliminary hearings to determine whether the evidence
justifies going to trial under an information or presenting the case to a grand jury. Id. at 123. In
such states, the preliminary hearing is a "critical stage" and the suspect has a constitutional right
to counsel. See Coleman v. Alabama, 399 U.S. 1, 10 (1970); cf. Burgett v. Alabama, 516 F.2d 524,
525 (5th Cir. 1975) (per curiam) (lack of preliminary hearing transcript prevented appellate court
from determining whether petitioner properly was denied appointed counsel due to non-

indigency).
666. 525 F.2d at 1261. The court assumed that the practice of appointing state public

defenders to represent indigent juveniles would continue. Id.
667. Id.
668. 18U.S.C. �� 3141-43, 3146-52, 3568 (1970), as amended, 18 U.S.C. ��3152-56 (Supp

IV, 1974).
669. Id. �3146(a); see FED. R. CRIM. P. 46 (incorporation of sections 3146, 3148, and 3149);

FED. R. APP. P. 9 (incorporation of section 3148 as standard for release on bail pending appeal).
Those who have been charged with a capital offense or who have filed an appeal from a

conviction are entitled to release under the terms of section 3146 unless the court determines that
no available bail conditions will ensure that the defendant will not flee or pose a danger to the
community. Bail Reform Act of 1966, 18 U.S.C. �3148 (1970). Release pending appeal also may
be denied if the appeal is frivolous or taken for purposes of delay. Id.; see United States v.

Schmitz, 525 F.2d 793, 795 (9th Cir. 1975) (tentative finding that defendant not eligible for bail
due to lack of diligence on appeal).
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ensure appearance at trial.670 In a bail hearing for a noncapital
offense, a judicial officer may consider evidence that the defendant
has threatened witnesses or is dangerous to the community.671 The
defendant has the right to be present at his bail hearing and to refute

any charges made against him.672
The requirements of the Bail Reform Act of 1966 do not apply to

state bail systems, but the district court in Wallace v. Kern (Wallace
III)6� held that bail procedures in Kings County, New York violated
the Constitution.674 The case backlog in Kings County courts made

adequate bail procedures even more important than in a more speedy
system,675 but the district court found that bail hearings seldom are

held, that bail determinations often are made on inadequate
information, and that defendants seldom are released on their own

recognizance.676 The Second Circuit reversed, concluding that federal
interference with state bail systems is unwarranted absent a showing
of irreparable harm and of the inadequacy of state remedies.677

VENUE

Rule 18 of the Federal Rules of Criminal Procedure implements
the constitutional requirement that a trial be held in the state and
district where the crime was committed.678 The commission of a

670. Bail Reform Act of 1966, 18 U.S.C. � 3146(a) (1970).
671. United States v. Wind, 527 F.2d 672, 675 (6th Cir. 1975); United States v. Apodaca, 522

F.2d 568, 570 (10th Cir. 1975) (condition of release on bail of defendant who threatened witness
was that defendant not communicate with any prosecution witness).

On a motion to set aside forfeiture of bail, the judge must hold an evidentiary hearing if
information relevant to the determination is offered. See United States v. Nell, 515 F.2d 1351,
1354 (D.C. Cir. 1975) (bail bondsman's proffer of evidence concerning circumstances of bail
forfeiture necessitated an evidentiary hearing).
672. United States v. Wind, 527 F.2d 672, 675-76 (6th Cir. 1975), citing United States v.

Gilbert, 425 F.2d 490, 491-92 (D.C. Cir. 1969). In Wind the court vacated the denial of bail and
remanded for a new hearing because the lower court had relied at least partially on in camera

testimony. 527 F.2d at 675-76.
673. 520 F.2d 400 (2d Cir. 1975), cert, denied, 96 S. Ct. 1109 (1976).
674. Id. at 403.
675. See id. at 402.
676. Id. at 402-03.
677. Id. at 405-08 (order mandating reforms including pretrial evidentiary bail hearing on

demand violates comity and federalism principles).
Failure to state reasons for a denial of bail in a specific case may result in a reversal of the

determination. See United States v. Malcolm, 522 F.2d 826, 827 (2d Cir. 1975) (per curiam)
(prisoner's allegation that state court denied bail without stating reasons rendered moot by
subsequent release).
678. See U.S. CONST, art. Ill, �2, cl. 3; id. amend. VI. Venue in mandamus cases is governed

by 28 U.S.C. � 1391(e) (1970). See Kahane v. Carlson, 527 F.2d 492, 494 (2d Cir. 1975)
(prisoner's mandamus action against prison authorities; long-time resident of New York who

violated probation there before moving to Israel held resident of New York for venue purposes

until probation completed).
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crime extending over several districts may be prosecuted in any

district in which the offense was begun, continued, or completed.679
The Government has the burden of proving that the offense took

place in the district of trial.680 A defendant who fails to object in a

timely manner to improper venue waives any defects.681
The Federal Rules of Criminal Procedure require a change of venue

upon motion of the defendant when prejudice against the defendant
in the district where the prosecution is pending makes it impossible
to assure a fair and impartial trial.682 The trial judge also has
discretion to transfer a proceeding to another district for the
convenience of the parties and witnesses and in the interest of

justice.683 Absent an abuse of discretion, an appellate court will not
disturb a trial court's determination of a motion for a change of

venue.684

679. 18 U.S.C. � 3237(a) (1970); see, e.g. , United States v. Williams, F.2d _ , , No.

75-1566, at 2-3 (9th Cir. Jan. 26, 1976) (venue in case of conspiracy to import narcotics may lie in
any district through which conspirators passed, either overland or in the air, to obtain

contraband); United States v. Hopkins, 529 F.2d 775, 777 (8th Cir. 1976) (per curiam) (venue
proper in district where illegal firearms shipped and later stolen and sold, although firearms'
whereabouts for 24 days between time of theft and sale not known); United States v. Quiovers,
No. 75-1274, at 4-5 (4th Cir. Jan. 26, 1976) (unpublished per curiam opinion) (illegal transfer of
narcotics aboard plane en route to Atlanta from Washington does not preclude laying venue in
district from which plane took off and where significant number of steps in the transaction

occurred). The Government, however, may not manufacture venue. See United States v. Snow,
537 F.2d 1166, 1169 (4th Cir. 1976) (court implicitly found Government had not arranged an

illegal drug sale to establish venue in a particular district); United States v. Williams, supra at 3

(had government agent who piloted plane with conspirator deliberately chosen circuitous route for
venue purposes, such venue might have been improper).

680. United States v. Hopkins, 529 F.2d 775, 777 (8th Cir. 1976) (per curiam). Venue may be
based on circumstantial evidence and need not be established beyond a reasonable doubt. Id. at
777; cf. United States v. Bolles, 528 F.2d 1190, 1193 (4th Cir. 1975) (venue in mail fraud case

will not be established by return address alone when other evidence as to district from which
fraudulent letter sent available and not considered).

681. See United States v. John, 518 F.2d 705, 708-09 (7th Cir. 1975) (venue which appears
improper on face of indictment may be objected to before trial begins but no later than close of
Government's case; venue which does not appear improper on face of indictment may be objected
to in motion for acquittal at close of all evidence).

682. FED. R. CRIM. P. 21(a). A court may defer decision on a rule 21(a) motion until the
completion of voir dire examination of the jurors. See United States v. Wilkerson, F.2d ,

, No. 75-1111, at 3 (D.C. Cir. Apr. 27, 1976) (per curiam) (transfer denied after voir dire,
which indicated defendant could obtain fair trial); United States v. Williams, 523 F.2d 1203, 1209
n.10 (5th Cir. 1975) (preferable to defer determination of rule 21(a) motion until the conclusion
of voir dire).
683. FED. R. CRIM. P. 21(b); see United States v. Snow, 537 F.2d 1166, 1169 (4th Cir. 1976)

(court denied transfer motion because defendant failed to prove suggested forum more

convenient); United States v. Lara, 520 F.2d 460, 462 (D.C. Cir. 1975) (transfer granted to district
where most defendants resided, witnesses were located, and most of the alleged acts occurred).
684. See, e.g., United States v. Snow 537 F.2d 1166, 1169 (4th Cir. 1976) (not abuse of

discretion in denying transfer to district where first crime committed when only charged on second
crime and no showing that transferee district more convenient to parties or witnesses); United
States v. Crow Dog, 532 F.2d 1182, 1187-88 (8th Cir. 1976) (not abuse of discretion in granting
transfer on superseding indictment to a district different from district to which transferred on

previous indictment); United States v. Trevthick, 526 F.2d 838, 839 (8th Cir. 1975) (per curiam)
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After a defendant has successfully moved for a change of venue,
the Government may choose to dismiss the indictment and seek a

new one.685 In United States v. Crow Dog6*6 the Eighth Circuit held
that any superseding indictment against the same defendant begins an

independent proceeding, which requires a new venue determina
tion.687 The court indicated that if the defendant seeks a transfer of
venue after the superseding indictment, the district court, while not

bound by a transfer granted under the previous indictment, could
take judicial notice of the evidence produced at the previous transfer

hearing.688

WITNESSES

The sixth amendment, as implemented by rule 17 of the Federal
Rules of Criminal Procedure, grants a defendant the right of

compulsory process to obtain favorable witnesses.689 Rule 17(b)
requires that subpoenas be issued at the request of a defendant
unable to pay witness fees upon a showing that the presence of the
named witnesses is necessary to an adequate defense.690 The Ninth

(not abuse of discretion to refuse motion that merely asserted prejudice of trial judge when no

proof defendant would be prejudiced by trial in district); United States v. Williams, 523 F.2d
1203, 1208-09 (5th Cir. 1975) (denial of rule 21(a) motion not reviewed specifically when

prejudicial pretrial publicity together with prosecution's closing argument denied defendant fair
trial).

685. See Fed. R. Crim. P. 48(a).
686. 532 F.2d 1182 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21,

1976) (No. 75-1843).
687. Id. at 1188.
688. Id. at 1188 & n.5.
689. U.S. CONST, amend. VI; FED. R. CRIM. P. 17(g) (person who fails without adequate

reason to comply with subpoena may be held in contempt of court); see United States v. Danenza,
528 F.2d 390, 391-92 (2d Cir. 1975) (defendant held in civil contempt for failure to obey grand
jury subpoena served upon him in Italy by substituted service in accordance with Italian law).
In addition to providing the right of compulsory process, the sixth amendment entitles a

defendant to confront witnesses against him. U.S. CONST, amend. VI. This right, however, is not
absolute. See United States v. Sims, 529 F.2d 10, 11-12 (8th Cir. 1976) (per curiam) (defendant
who failed to move for continuance to interview informant or to request his appearance at trial
waived right to have informant produced); United States v. Martin, 526 F.2d 485, 487 (10th Cir.

1975) (within trial court's discretion to refuse to allow defendant to call informant as a witness in
second trial when informant had invoked fifth amendment before jury in first trial of same case);
cf. United States v. Apodaca, 522 F.2d 568, 571 (10th Cir. 1975) (defendant who entered into

fraudulent marriage with adverse witness 3 days before trial not permitted to assert husband-wife

privilege). A defendant may attempt to interview any witness, but the witness may refuse to be

interviewed and mere inaccessibility of a witness does not amount to a denial of due process. See
United States v. Scott, 518 F.2d 261, 267-68 (6th Cir. 1975) (trial court's denial of defendant's
motion for permission to speak to a government witness did not deprive defendant of fair trial

because no specific prejudice shown).
690. FED. R. CRIM. P. 17(b). If the conditions are met, the Government must pay the costs

and fees incurred as if the witness had been subpoenaed on its own behalf. Id. A defendant may
obtain the issuance of a subpoena at the Government's expense in an ex parte proceeding. Id. The
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Circuit in United States v. Ballesteros-Acuna691 rejected a defendant's
claim of denial of compulsory process to obtain the testimony of a

man with dual United States-Mexican citizenship who had been

detained in connection with defendant's arrest and later released.692
Because the Government had not caused the unavailability of the
witness by "suggestion, procurement or negligence," the court in
Ballesteros-Acuna found no violation of the defendant's constitutional

rights.693

DISCOVERY

Rule 16. As part of a continuing effort to liberalize criminal

discovery in the federal courts, Congress last year amended rule 16 of

the Federal Rules of Criminal Procedure694 to ease discovery by the
defendant of his own written or recorded statements in the Govern
ment's possession.695 This term, in United States v. Walk,696 the Ninth
Circuit considered whether an agent's summary of an interview with a

Government is excluded from the hearing on the application to prevent disclosure of the
defendant's trial theories. See Circuits Note: 1973-1974 Term 432 & nn.763-65.
691. 527 F.2d 928 (9th Cir. 1975) (per curiam).
692. Id. at 929-30. A customs inspector had interviewed the man in the defendant's presence

and concluded it was not necessary to hold him. Id. at 929.
693. Id. at 930. The Ninth Circuit repeatedly has been required to balance a defendant's right

of compulsory process with the federal government's policy of deporting illegal aliens, which
results in their being beyond the subpoena powers of the district courts. See generally Circuits
Note: 1973-1974 Term 432 & nn.766-73.

694. Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, �3, 89
Stat. 374. See generally 1 C. WRIGHT �251 (Supp. 1975) (further liberalization of criminal
discovery only a matter of time; new rules not as broad as the Supreme Court advocated); Circuits
Note: 1974-1975 Term 264 n.570 (comparison of new and old rules). All citations are to the new

rule; however, all cases cited herein were decided under the old rule.
695. See FED. R. CRIM. P. 16(a)(1)(A). Courts generously have defined "statement." See, e.g.,

United States v. Miranda, 526 F.2d 1319, 1327 (2d Cir. 1975), cerf. denied, 45 U.S.L.W. 3329
(Oct. 4, 1976) (tape recording of offer of cocaine sale to government agents discoverable); United
States v. Lewis, 511 F.2d 798, 802 (D.C. Cir. 1975) (agent's summary of defendant's oral
statement discoverable). But cf. United States v. Walk, 533 F.2d 417, 418-19 (9th Cir. 1976)
(witness' Jencks Act statement incorporating defendant's statements to witness not discoverable).
The new rule explicitly provides for discovery of statements made to government agents in

response to interrogation either before or after arrest. Fed. R. Crim. P. 16(a)(1)(A). The
language "substance of any oral statement" suggests that no distinction need be drawn between
verbatim accounts and agents' summaries under the rule. See id. Prior to the amendment, the
circuits disagreed on whether an agent's summary of a defendant's statement was discoverable.
United States v. Johnson, 525 F.2d 999, 1004 (2d Cir. 1975), cert, denied, 424 U.S. 920 (1976)
(agent's summary discoverable in the court's discretion). Compare United States v. Wyatt, 523
F.2d 67, 68 (4th Cir. 1975) (per curiam) (FBI summary of interview discoverable) with United
States v. Krilich, 470 F.2d 341, 351 (7th Cir. 1972), cerf. denied, 411 U.S. 938 (1973) (agent's
summary of interview with defendant not discoverable under rule 16).
The new rule eliminates the need for an initial discovery motion by noncorporate defendants.

See Fed. R. CRIM. P. 16, Adv. Comm. Note, reprinted in 62 F.R.D. 271, 307-08 (1974)
(discovery should be accomplished by the parties without court order).

696. 533 F.2d 417 (9th Cir. 1975).
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government witness, during which the witness recounted a conversation
with the defendant, is discoverable under rule 16. 697 The court

concluded that the statement was that of the witness and therefore

exclusively within the provisions of the Jencks Act;698 the connection
between the defendant and the statement was too attenuated for the
statement to be considered that of the defendant.699 In distinguishing
between Jencks statements and discoverable rule 16 statements, the
court confined itself to a narrow inquiry into who made the statement

to the Government, rather than focusing upon the substance of the
statement.700 In situations where the Jencks Act and rule 16 conflict, a
balancing of the interests involved would seem to be a more appropriate
approach than the wooden application of the Jencks Act alone.

Upon request, the Government must permit discovery of the results
of physical or mental examinations of the defendant,701 scientific tests

or experiments,702 the grand jury testimony of the defendant,703 and his

prior criminal record.704 Rule 16 further permits discovery of

documents and tangible items if they are material to the defense,
intended for use by the Government in its case-in-chief, or if they
were obtained from or belong to the defendant.705 If the defendant

697. Id. at 418.
698. Id. at 418-19; 18 U.S.C. �3500 (1970). Rule 16 expressly exempts Jencks material from

pretrial discovery. FED. R. CRIM. P. 16(a)(2); see United States v. Peterson, 524 F.2d 167,
174-75 & n.10 (4th Cir. 1975), cert, denied, 423 U.S. 1088 (1976) (FBI agent's memorandum of
interview with witness not discoverable under rule 16).
699. 533 F.2d at 418-19.
700. Id. In dissent, Judge Koelsch argued that the relevant inquiry ought to be whether it was

the defendant's statement, not how it got into the Government's hands. Id. at 420 (Koelsch, J.,
dissenting). Judge Koelsch argued that the interposition of a third person between the defendant
and the Government does not change the essential character of the statement as the defendant's.
Id. at 423. The substance of the defendant's statement could have been discovered without

revealing the remainder of the witness' statement before he testified. Id. at 428.
701. Fed. R. CRIM. P. 16(a)(1)(D); see United States v. Pineros, 532 F.2d 868, 871 (2d Cir.

1976) (medical and psychological reports discoverable). Reports are discoverable only if they are

material to the defense or are intended for use in the Government's case-in-chief. FED. R. CRIM.
P. 16(a)(1)(D).

702. FED. R. CRIM. P. 16(a)(1)(D); see United States v. Anderson, No. 74-2006, at 6 (4th Cir.
Jan. 8, 1976) (unpublished per curiam opinion) (testimony of government fingerprint analyst
discoverable).
703. FED. R. CRIM. P. 16(a)(1)(A). Except for defendant's testimony, other recorded

proceedings of a grand jury are not discoverable under rule 16. FED. R. CRIM. P. 16(a)(3).
704. FED. R. CRIM. P. 16(a)(1)(B).
705. FED. R. CRIM. P. 16(a)(1)(C); see United States v. Wells, 525 F.2d 974, 976 (5th Cir. 1976)

(checks and vehicle tag receipts not used in Government's case-in-chief not discoverable). The new

rule eliminates the requirement that the request be reasonable. Federal Rules of Criminal
Procedure Amendments Act of 1975, Pub. L. No. 94-64, �3, 89 Stat. 374. It is unclear how

courts will treat burdensome discovery requests in the future. In the past, courts have examined

both the evidentiary value of the request and whether practical alternatives exist. See United States

v. Marshall, 532 F.2d 1279, 1285 (9th Cir. 1976) (motion to discover six officers' reports covering
6-month period characterized as "fishing expedition"); United States v. Liebert, 519 F.2d 542,
551 (3d Cir.), cert, denied, 423 U.S. 985 (1975) (motion to discover IRS records of nonfilers

unreasonable in light of alternative sources of information).
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requests discovery of any of these items, however, he must permit
discovery of similar materials requested by the Government.706 As

enacted, rule 16 does not provide for discovery of government
witness lists.707 If a party fails to comply with a discovery order, the
court may order production of the undisclosed material, exclude the
material from evidence, grant a continuance, or take other action
deemed just to remedy the failure to comply.708
Discovery motions are within the discretion of the trial court,709

and a clear showing of prejudice to the defendant is a prerequisite to

reversal even if the trial court unjustifiably refused to order discovery
or to grant relief upon the Government's failure to comply with a

discovery request.710 In determining whether prejudice resulted, the
reviewing court will consider the defense's failure to make a timely
discovery request,711 to object to nondisclosure or late disclosure of

706. Fed. R. Crim. P. 16(b)(l)(A)-(B).
707. See FED. R. CRIM. P. 16. In cases involving capital crimes, however, the prosecution must

disclose witness lists 3 days before the trial begins. 18 U.S.C. �3432 (1970). In other cases the
disclosure of witness lists is subject to the trial court's discretion. United States v. Cannone, 528
F.2d 296, 298 (2d Cir. 1975) (abuse of discretion to order disclosure of witness list to defendant
previously indicted for beating grand jury witness); United States v. Bolden, 514 F.2d 1301, 1312
(D.C. Cir. 1975) (no abuse of discretion in denial of witness lists because of evidence of threats
against witnesses).

708. FED. R. CRIM. P. 16(d)(2); see United States v. Liebert, 519 F.2d 542, 543, 551 (3d
Cir.), cert, denied, 423 U.S. 985 (1975) (dismissal upon Government's failure to comply with
discovery order abuse of discretion because material in question not discoverable).

709. See, e.g., United States v. Marshall, 532 F.2d 1279, 1284-85 (9th Cir. 1976) (denial of
discovery request neither material nor reasonable not abuse of discretion); United States v. Atkins,
528 F.2d 1352, 1357-58 (5th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3704 (U.S. May 21,
1976) (No. 75-1740) (denial of discovery request made 2 years after arraignment not abuse of
discretion); United States v. Cannone, 528 F.2d 296, 302 (2d Cir. 1975) (abuse of discretion to
order disclosure of witness list to defendant previously charged with beating witness).

710. 1 C. WRIGHT �261, at 534; see United States v. Quiovers, No. 75-1274, at 5-6 (4th Cir.
Jan. 26, 1976) (unpublished per curiam opinion) (failure to discover lost tape recording of
conversation setting up heavily corroborated cocaine sale not prejudicial in absence of entrapment
defense); United States v. Johnson, 525 F.2d 999, 1005 (2d Cir. 1975), cerf. denied, 424 U.S. 920
(1976) (failure to discover agent's summary of interview with defendant not prejudicial as three
prior confessions admitted). The Government probably can avoid a finding of prejudice by
deciding not to introduce the contested material into evidence. See United States v. Atkins, 528
F.2d 1352, 1357-58 (5th Cir. 1976) (dictum), petition for cert, filed, 44 U.S.L.W. 3704 (U.S. May
21, 1976) (No. 75-1740) (no prejudice in denial of motion to discover statements made to agent
because agent not called by Government and because request untimely).
711. See United States v. Atkins, 528 F.2d 1352, 1357-58 (5th Cir. 1976), petition for cert

filed, 44 U.S.L.W. 3704 (U.S. May 21, 1976) (No. 75-1740) (request 2 years after arraignment,
although rule 16 required request 10 days after arraignment); United States v. Anderson, No.
74-2006, at 6-7 (4th Cir. Jan. 8, 1976) (unpublished per curiam opinion) (no prejudice because
defendant failed to move for pretrial inspection of tangible evidence); United States v. Gibson, 513
F.2d 978, 980 (6th Cir. 1975) (per curiam) (defendant failed to explain reason for delaying
discovery request until after trial). The amended rule 16 does not place a time limit on discovery
requests, but it does grant the trial court discretion to deny, restrict, or defer discovery See FED
R. CRIM. P. 16(d)(1).
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material,712 or otherwise to demonstrate that the error was

prejudicial.713

Prosecutor's Duty to Disclose Evidence. The Supreme Court
in Brady v. Maryland"714 ruled that the prosecutor's failure to disclose,
at defendant's request, evidence favorable to the defense constitutes a

denial of due process.715 This duty to disclose is wholly separate from
the requirements imposed by the Jencks Act716 and by rule 16 of the
Federal Rules of Criminal Procedure.'71'1 The prosecution must turn
over exculpatory material718 as well as information that could be used

712. See United States v. Wyatt, 523 F.2d 67, 68 (4th Cir. 1975) (per curiam) (defense unable
to demonstrate harm in late disclosure).

713. See United States v. Pineros, 532 F.2d 868, 871-72 (2d Cir. 1976) (no error because any
prejudice could have been rectified by recess, which defense did not request); United States v.

Bolden, 514 F.2d 1301, 1312 (D.C. Cir. 1975) (no error because defense attorney refused to
accept witness list under protective order not to disclose to defendant).

714. 373 U.S. 83 (1963).
715. Id. at 84, 87 (suppression of accomplice's admission of guilt). This term the Supreme

Court stated that when material has obvious value to the defense, a request is unnecessary; the
Court perceived no significant difference between a general request for exculpatory material and
no request at all. United States v. Agurs, 96 S. Ct. 2392, 2401 (1976); see United States v.

Miller, 529 F.2d 1125, 1127-28 (9th Cir.), cert, denied, 96 S. Ct. 2634 (1976) (request for "all
Brady material" valid).
Although the disclosure may have to occur before trial if delay until the trial would prejudice

the defendant, as a general rule Brady is not a pretrial remedy. See, e.g., United States v. Pollack,
534 F.2d 964, 973-74 (D.C. Cir. 1976) (pretrial disclosure not required because disclosure at trial
sufficient to avoid wrongful conviction); Patler v. Slayton, 503 F.2d 472, 479-80 (4th Cir. 1974)
(pretrial disclosure not required because disclosure at trial will not prejudice defendant); cf. United
States v. Scott, 524 F.2d 465, 467-68 (5th Cir. 1975) (per curiam) (pretrial disclosure of Jencks
material not required under Brady in absence of due process violation).
The prosecution's duty to disclose encompasses information held by police or government

agents who assisted in the investigation. Moore v. Illinois, 408 U.S. 786, 810 (1972) (Marshall, J.,
with Douglas, Stewart, and Powell, JJ., concurring & dissenting) (prosecutor's duty to disclose
exculpatory evidence in police files); Giglio v. United States, 405 U.S. 150, 154 (1972) (neither
first prosecutor's lack of authority to offer immunity to witness nor failure to inform trial

prosecutor of promise excuses due process violation); cf. United States v. Morell, 524 F.2d 550,
555 (2d Cir. 1975) (remand to determine if supervisor of government witness, who did not inform

prosecutor of exculpatory information, knew of defendant's specific Brady request). See generally
ABA Standards, Discovery and Procedure Before Trial �2.1 (Approved Draft

1970) (prosecutor's duty to disclose extends to information possessed by members of staff or by
investigators).

716. 18 U.S.C. �3500 (1970); see notes 739-63 infra and accompanying text.
717. See notes 694-713 supra and accompanying text.
718. Brady v. Maryland, 373 U.S. 83, 87 (1963) (duty to disclose evidence favorable to accused

and material to guilt or punishment); see, e.g., United States v. Miller, 529 F.2d 1125, 1127-29
(9th Cir.), cert, denied, 96 S. Ct. 2634 (1976) (confession of defendant's employee to similar
crime insufficiently exculpatory because it also indicated defendant prepared false returns in

indictment); United States v. Evans, 526 F.2d 701, 707 (5th Cir. 1976), cert, denied, 45 U.S.L.W.
3228 (U.S. Oct. 4, 1976) (bomb's failure to detonate is not favorable to defense because statute

does not require detonation); United States v. Bolden, 514 F.2d 1301, 1312 n.19 (D.C. Cir. 1975)
(bullets found on accused not fitting murder weapon not exculpatory; murder weapon also found

in room where accused arrested). The Government may submit material to the court in camera if it

has doubts whether the material is exculpatory. See United States v. McCrane, 527 F.2d 906,
910-11 (3d Cir. 1975), vacated and remanded for reconsideration, 96 S. Ct. 3197 (1976). An in
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to impeach government witnesses.719 Common sources of Brady
material include misidentification of the defendant and inconsistent
statements by government witnesses,720 and offers of immunity or

promises of leniency to witnesses.721

Even if the prosecutor wrongfully withholds Brady material, courts
will not grant a new trial without a showing that the nondisclosure

prejudiced the defendant722 or that the information was material to

camera decision, however, should not affect appellate review of the exculpatory nature of
withheld evidence, because the trial judge is in no better position to decide the question than the
appellate court. But cf. United States v. Wigoda, 521 F.2d 1221, 1227 (7th Cir. 1975), cert.
denied, 96 S. Ct. 1421 (1976) (clearly erroneous standard applies to review of in camera

determination of Jencks Act material).
If nondisclosure of Brady material is revealed after conviction, a posttrial evidentiary hearing

may provide a record for appeal. See United States v. Morell, 524 F.2d 550, 553, 555 (2d Cir.
1975) (oral argument in lieu of evidentiary hearing revealed undisclosed evidence material to
defense; remand on question of prosecutorial misconduct); cf. United States v. Crow Dog, 532
F.2d 1182, 1186-87 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21,
1976) (No. 75-1843) (posttrial motion for new trial or acquittal denied because undisclosed
evidence not prejudicial to defense).

719. See, e.g., United States v. McCrane, 527 F.2d 906, 911 (3d Cir. 1975), vacated and
remanded for reconsideration, 96 S. Ct. 3197 (1976) (duty to disclose evidence seriously impairing
reliability of witness whose testimony carried case to jury); United States v. Esposito, 523 F.2d
242, 248-49 (7th Cir. 1975), cert, denied, 96 S. Ct. 1517 (1976) (failure to disclose tape recording
of witness' prior illegal activities is harmless error because testimony was corroborated and witness
was otherwise impeached with prior felony convictions).

720. See United States v. Crow Dog, 532 F.2d 1182, 1189 (8th Cir. 1976), person for cert.
filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (witnesses' inability to identify
defendant from photo array of minimal impeachment value; no new trial); Perry v. Warden, No.
75-2297, at 4-6 (4th Cir. Apr. 29, 1976) (unpublished per curiam opinion) (inconsistent
statements by eyewitness to robbery regarding defendant's appearance unlikely to have affected
verdict; no new trial); United States v. Scott, 524 F.2d 465, 467-68 (5th Cir. 1975) (nondisclosure
of witness' difficulty identifying defendant cured by disclosure at trial); Ogden v. Wolff, 522 F.2d
816, 823, 825 (8th Cir. 1975), cert, denied, 96 S. Ct. 3198 (1976) (withholding rape victim's
conflicting testimony not prejudicial because victim thoroughly impeached at trial).
721. Giglio v. United States, 405 U.S. 150, 154-55 (1972) (nondisclosure of promise of

leniency to key government witness violates due process); see United States v. McCrane, 527 F.2d
906, 908 (3d Cir. 1975), vacated and remanded for reconsideration, 96 S. Ct. 3197 (1976)
(nondisclosure of letters written by United States attorney to prospective customers of witness
explaining that witness had been granted immunity and had cooperated with grand jury requires
reversal); United States v. Wigoda, 521 F.2d 1221, 1226 (7th Cir. 1975), cert, denied, 96 S. Ct.
1421 (1976) (disclosure of memorandum detailing negotiations between witness and Government
concerning immunity from prosecution sufficient). See also Napue v. Illinois, 360 U.S. 264, 269
(1959) (Government's failure to correct witness' false denial of promise of leniency violates due
process).

722. United States~vT �toanda~~526 F.2d 1319, 1328 (2d Cir. 1975), cert, denied, 45 U.S.L.W.
3229 (U.S. Oct. 4, 1976) (loss of tape of drug transaction between defendant and government agent
not prejudicial because of likelihood that tape would confirm prosecution's theory and because
defense exploited circumstances of loss at trial); United States v. Wigoda, 521 F.2d 1221, 1228
(7th Cir. 1975), cert, denied, 96 S. Ct. 1421 (1976) (disclosure of summary rather than full report
on government witness did not deny fair trial because witness fully impeached on other matters
and because defense did not cross-examine witness on particular point in question)- see e g
United States v. Pollack, 534 F.2d 964, 973-74 (D.C. Cir. 1976) (disclosure within 3 days of trial
not prejudicial, defense fully cross-examined witness); United States v. Miller 529 F 2d 1125
1128-29 (9th Cir.), cert, denied, 96 S. Ct. 2634 (1976) (disclosure of confession of defendant's
employee just before close of defense case not prejudicial because defense neither requested
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the defense.723 The materiality of Brady information depends upon
several factors: whether the evidence was exculpatory,724
cumulative,725 or available to the defense in some other form.726
This term, in United States v. Agurs,121 the Supreme Court

articulated a standard for judging the materiality of undisclosed
information when the defense either makes no request or makes a

general request for exculpatory material.728 The Agurs test modifies
in several ways the approaches taken by the circuit courts. A new

trial is not justified unless the information, when evaluated in the
context of the entire record,729 creates a reasonable doubt that did

continuance nor called employee to testify); United States v. Esposito, 523 F.2d 242, 249-50 (7th
Cir. 1975), cert, denied, 96 S. Ct. 1517 (1976) (disclosure of tape impeaching government witness
on day before hearing on motion for new trial harmless error because defense knew substance of
tape and did not exploit it at trial). Failure to allege prejudice due to nondisclosure of Brady
material precludes consideration of the claim on appeal. United States v. Bolden, 514 F.2d 1301,
1312 (D.C. Cir. 1975).

723. United States v. Agurs, 96 S. Ct. 2392, 2401-02 (1976); see United States v. Crow Dog,
532 F.2d 1182, 1191 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21,
1976) (No. 75-1843) (whether witness misidentified defendant's photo immaterial because
Identification of defendant beyond question); United States v. Miller, 529 F.2d 1125, 1129 (9th
Cir.), cert, denied, 96 S. Ct. 2634 (1976) (confession by defendant's employee only cumulative
and not material to defense). Even nondisclosure of material evidence will not warrant a new trial
if additional evidence overwhelmingly supports a finding of guilt. See United States v. Harrison,
524 F.2d 421, 434-35 (D.C. Cir. 1975) (destruction of important FBI rough notes of eyewitness
interview did not warrant new trial because police rough notes disclosed and because evidence of
guilt overwhelming).

724. See United States v. Taylor, 530 F.2d 639, 644 (5th Cir. 1976) (bank camera photo of
defendant wearing mask is of speculative value to defense); United States v. Miller, 529 F.2d 1125,
1128 (9th Cir.), cert, denied, 96 S. Ct. 2634 (1976) (confession of employee exculpating
defendant of other crimes not sufficiently material to warrant reversal); United States v. Evans,
526 F.2d 701, 707 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3228 (U.S. Oct. 4, 1976) (evidence
of bomb's inability to detonate not exculpatory because statute does not require detonation);
Perry" v. Warden, No. 75-2297, at 5 (4th Cir. Apr. 29, 1976) (unpublished per curiam opinion)
(contradiction in eyewitness' testimony not likely to have affected trier of fact; not directly
exculpatory); Ogden v. Wolff, 522 F.2d 816, 825 (8th Cir. 1975), cert, denied, 96 S. Ct. 3198

(1976) (statement by rape victim that accused did not penetrate not exculpatory because state law
does not require penetration); United States v. Wigoda, 521 F.2d 1221, 1228 (7th Cir. 1975), cert.
denied, 96 S. Ct. 1421 (1976) (IRS report not exculpatory after disclosure of memorandum with
same information).

725. United States v. Agurs, 96 S. Ct. 2392, 2402 (1976) (victim's record of violent behavior
cumulative of testimony that victim carried two knives); United States v. Crow Dog, 532 F.2d

1182, 1192 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No.
75-1843) (evidence of inconsistencies explored on cross-examination); Ogden v. Wolff, 522 F.2d

816, 823 (8th Cir. 1975), cert, denied, 96 S. Ct. 3198 (1976) (proof of victim's prior inconsistent
statements cumulative because inconsistencies explored on cross-examination).
726. See United States v. Harrison, 524 F.2d 421, 434-35 (D.C. Cir. 1975) (destruction of FBI

agent's rough notes of interview not material because police rough notes of same interview

disclosed); cf. United States v. Wigoda, 521 F.2d 1221, 1226 (7th Cir. 1975), cert, denied, 96 S.

Ct. 1421 (1976) (nondisclosure of reports upheld under Jencks Act because defense already in

possession of memorandum summarizing same information).
727. 96 S. Ct. 2392 (1976).
728, Id. at 2395 (defense made no request for homicide victim's prior criminal record).
729. Id. at 2402. The Court indicated that the quantity and quality of the evidence adduced at

trial may be the most significant factor in deciding whether to grant a new trial, such as in a case in
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not otherwise exist.730 The rule, at least in the Second Circuit, had

been that the judge should evaluate the undisclosed information from

the viewpoint of a reasonable juror.731 The Court indicated that if

there is no request or merely a general request, prosecutorial
misconduct is irrelevant;732 the Second Circuit, for example, had

required a lesser showing of materiality under circumstances of

prosecutorial misconduct.733
Two circuits this term addressed the question posed by Brady

material that has been lost or destroyed by the Government. In

which the verdict may already be of questionable validity. Id. at 2402 & n.21; see, e.g., United
States v. Pollack, 534 F.2d 964, 974-75 (D.C. Cir. 1976) (undisclosed impeachment information
did not warrant new trial because verdict based on substantial evidence); Perry v. Warden, No.
75-2297, at 6 (4th Cir. Apr. 29, 1976) (unpublished per curiam opinion) (same); United States v.

Harrison, 524 F.2d 421, 435 (D.C. Cir. 1975) (verdict based on overwhelming evidence including
police rough interview notes; undisclosed FBI rough notes did not warrant new trial).

730. 96 S. Ct. at 2401-02. In dissent, Justices Marshall and Brennan noted that the majority's
holding usurps the jury's role as the trier of fact in criminal cases. Id. at 2404 (Marshall, J., with
Brennan, J., dissenting).

731. United States v. Morell, 524 F.2d 550, 553 (2d Cir. 1975) (whether information,
developed by skilled counsel, could have created a reasonable doubt in the minds of enough jurors
to avoid conviction); United States v. Rosner, 516 F.2d 269, 272 (2d Cir. 1975), cerf. denied, 96
S. Ct. 3198 (1976) (same); Circuits Note: 1974-1975 Term 263-64 & nn.563-65.
732. 96 S. Ct. at 2400 (due process violation results from character of the evidence, not

character of prosecutor); cf. United States v. Miller, 529 F.2d 1125, 1128 (9th Cir.), cerf. denied,
96 S. Ct. 2634 (1976) (good faith but incorrect decision that evidence not helpful to defense is no
excuse for nondisclosure; if Government has doubts about exculpatory nature of information, it
should disclose). The Court in Agurs pointed out, however, that when a prosecutor fails to respond
to a specific and relevant request, the failure "is seldom, if ever, excusable." 96 S. Ct. at 2399
(dictum). The dictum is not necessarily inconsistent with the due process holding if the Court
means it will hold such failures inexcusable under its supervisory powers. As a practical matter, it
is immaterial whether the circuits discipline prosecutorial misconduct on constitutional grounds or
under their supervisory powers.

733. United States v. Morell, 524 F.2d 550, 553 (2d Cir. 1975) (deliberate withholding of
evidence requires new trial if evidence merely material or favorable to defense; negligent
withholding requires new trial, only if Significant chance withheld evidence could have raised
reasonable doubt in juror's minds); United States v. Rosner, 516 F.2d 269, 272 (2d Cir. 1975),
cerf. denied, 96 S. Ct. 3198 (1976) (same); accord, United States v. Crow Dog, 532 F.2d 1182,
1191 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No.
75-1843); United States v. McCrane, 527 F.2d 906, 911-12 (3d Cir. 1975), vacated and remanded
for reconsideration, 96 S. Ct. 3197 (1976); United States v. Esposito, 523 F.2d 242, 248 (7th Cir.
1975), cerf. denied, 96 S. Ct. 1517 (1976) (court should be less inclined to hold nondisclosure
harmless error if prosecutor did not act in good faith); Ogden v. Wolff, 522 F.2d 816, 821 (8th
Cir. 1975), cerf. denied, 96 S. Ct. 3198 (1976) (lower standard of materiality if nondisclosure
deliberate or shocking to conscience than if no request made or request made and nondisclosure
negligent); cf. United States v. Hilton, 521 F.2d 164, 166 (2d Cir. 1975), cerf. denied, 96 S. Ct.
1674 (1976) (same test under Jencks Act). See also United States v. Miranda, 526 F.2d 1319,
1324 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976) (imposition of sanctions
depends on extent of governmental culpability and amount of prejudice to defendant); United
States v. Harrison, 524 F.2d 421, 434 (D.C. Cir. 1975) (court must weigh degree of prosecutor's
bad faith against the importance of the undisclosed information and the evidence of guilt adduced
at trial). See generally Comment, Brady v. Maryland and the Prosecutors Duty to Disclose 40 U
CHI. L. REV. 112, 121-25 (1972).



324 The Georgetown Law Journal [Vol. 65:201

United States v. Miranda134 the prosecutor lost a tape recording of
the sale of cocaine by the defendant to an informant.735 To
determine the tape's materiality to the defense, the court had to

assume what the tape contained and concluded that the tape
probably would have supported the Government's version of the facts
rather than the defendant's, based upon an evaluation of all the other
evidence presented at trial.736 In a similar case involving loss of

potential Brady material, the District of Columbia Circuit required
prosecutors and investigative agencies to preserve information in

anticipation of Brady requests.737 The court held that the FBI must
preserve rough notes from eyewitness interviews as well as the final
typewritten reports, noting that the formal reports may reflect the
bias of their authors.738

The Jencks Act. The Jencks Act739 prevents discovery of

any statement made by a government witness, other than the
defendant, until the witness has testified on direct examination.740 At
that time, the court, upon the defendant's motion,741 must order

734. 526 F.2d 1319 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976).
735. Id. at 1322.
736. Id. at 1328-29.
737. United States v. Harrison, 524 F.2d 421, 433 (D.C. Cir. 1975).
738. Id. at 423, 430. The court, however, decided not to impose sanctions because the evidence

of guilt was overwhelming and police rough notes of interviews with the same eyewitnesses were
disclosed. Id. at 435.

739. 18 U.S.C. �3500(1970).
740. Id. � 3500(a). To. expedite the trial, the Government may produce Jencks Act material

before direct examination of a witness. See, e.g., United States v. Radetsky, 535 F.2d 556, 570
(10th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (transcript of grand jury
testimony of witness provided before direct examination); United States v. Lawrence, No.

74-2370, at 4 (4th Cir. Aug. 4, 1975) (unpublished per curiam opinion) (700 pages of grand jury
transcripts and sworn statements of witnesses and potential witnesses turned over to defense prior
to trial).
In United States v. Walk the Ninth Circuit held that FBI memoranda of an interview with a

government witness that contained quotations allegedly attributable to the defendant were

producible after the witness had testified, not at the outset of the trial as a statement of the
defendant under rule 16(a)(1). 533 F.2d 417, 418-19 (9th Cir. 1975) (impossible to excise oral
statements of defendant from witness' own statements); see Fed. R. CRIM. P. 16(a)(1)
(permitting pretrial discovery of defendant's statements). Witnesses' statements in the possession
of the Government are governed exclusively by the Jencks Act. 533 F.2d at 418; see United States
v. Scott, 524 F.2d 465, 467 (5th Cir. 1975) (per curiam) (statement by witness indicating
difficulty in identifying defendant in lineup and in photographs governed by Jencks Act, not
Brady rule requiring disclosure of material evidence favoring defendant that is in possession of

Government). But see United States v. Miranda, 526 F.2d 1319, 1324 (2d Cir. 1975), cert, denied,
45 U.S.L.W. 3229 (U.S. Oct. 4, 1976) (lost tape recording of conversation between government
agent-witness and defendant should have been produced under Jencks Act, Brady, or rule 16).

741. 18 U.S.C. � 3500(b) (1970). Failure to make a timely motion to produce may foreclose

the defense from raising on appeal any issue pertaining to production of material. See United

States v. Peterson, 524 F.2d 167, 175 & n.ll (4th Cir. 1975), cerf. denied, 423 U.S. 1088 (1976)
(failure during trial to request FBI memoranda arguably producible prevented appeal of

Government's nondisclosure).
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production of any statements in the Government's possession made

by that witness relating to his testimony.742 The purposes of the Act

include protecting government evidence from unwarranted disclosure,
providing the defendant with material for impeachment on

cross-examination, and preventing misinterpretations of Jencks v.

United States.143 The Act defines "statement" as a written statement

signed, adopted, or approved by the witness,744 a substantially
verbatim recording or transcription of the witness' oral statement
made contemporaneously with the making of the statement,745 or any

witness' relevant recorded statement to a grand jury.746
When the defendant alleges that notes or memoranda of the

Government's interview with the witness constitute Jencks Act
material and moves for their production, the court must follow a

two-step procedure if the Government refuses to volunteer the
material. First, the court must determine whether a particular
document is a statement under the Act. How much the defendant
must show to trigger such a collateral inquiry is unclear. The majority
of the Supreme Court in Goldberg v. United States141 apparently
thought that any indication of the existence of a statement obliged

742. 18 U.S.C. � 3500(b) (1970). The statute does not apply to statements that may show bias
or may be otherwise useful to the defense, if unrelated to the subject matter of the testimony. 2 C.
WRIGHT �417, at 210-11; see United States v. Wigoda, 521 F.2d 1221, 1226 (7th Cir. 1975),
cert, denied, 96 S. Ct. 1421 (1976) (because IRS agent's report not exculpatory and not related to

subject matter of testimony, neither Jencks Act nor Brady applied).
The court usually should not inform the jury of Jencks Act statements because failure to recall

the witness might imply that the statement confirmed the witness' testimony. United States v.

Anderson, 532 F.2d 1218, 1229 (9th Cir. 1976) (not error for judge to tell witness in presence of

jury that he might be recalled after defense looks over "the records" when jury not told what "the
records" were). Disagreement exists over whether the trial judge may force defense counsel to
demand and receive such statements in the presence of the jury. Compare United States v. Henny,
527 F.2d 479, 485 (9th Cir.), cerf. denied, 96 S. Ct. 2201 (1976) (within trial court's
discretion when defense not uniformly forced to receive material in jury's presence) with Gregory
v. United States, 369 F.2d 185, 191 (D.C. Cir. 1966) (defense counsel entitled to request and
receive Jencks Act material outside presence of jury).

743. Goldberg v. United States, 96 S. Ct. 1338, 1345 (1976); United States v. Walk, 533 F.2d
417, 419 (9th Cir. 1975); see Jencks v. United States, 353 U.S. 657 (1957).

744. 18 U.S.C. �3500(e)(l) (1970); see Goldberg v. United States, 96 S. Ct. 1338, 1342
(1976) (writing prepared by government lawyer relating to subject matter of testimony of

government witness that has been signed or otherwise adopted or approved by witness is
statement); United States v. Lawrence, No. 74-2370, at 5 (4th Cir. Aug. 4, 1975) (unpublished per
curiam opinion) (government agents' notes of interviews with witness not shown to him and hence
not adopted are not statements).
745. 18 U.S.C. � 3500(e)(2) (1970); see United States v. Esposito, 523 F.2d 242, 247 (7th Cir.

1975), cert, denied, 96 S. Ct. 1517 (1976) (taped interview of DEA informer-witness is
statement).

746. 18 U.S.C. � 3500(e)(3) (1970); see United States v. Snow, 537 F.2d 1166, 1168 (4th Cir.
1976) (grand jury statement not within Act because one witness did not testify at trial; another
did not testify to same material at trial as to grand jury; substance of grand jury testimony of third
received from other sources).
747. 96 S. Ct. 1338 (1976).
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the trial court to inquire into the circumstances of the making of the

purported statement.748 Justice Powell disagreed, arguing that the
defendant has a burden of establishing, usually through cross-

examination of the witness alleged to have given the statement, that
there is reason to believe a "statement" as defined in the Act
exists.749 Under Justice Powell's formulation, when the alleged
statement is something other than one written or signed by the

witness, such as a prosecutor's or police officer's notes, the defendant
must show that the witness knowingly adopted the specific material
as a formal statement upon which he could be cross-examined.750
If the court is satisfied that the material is a statutory statement,

the second step is to determine whether the statement relates to the

subject matter of the testimony.751 To meet its obligation, the court

has substantial latitude, including the authority to conduct an in
camera inspection of the material, to excise nonproducible portions,
and to interrogate any government witness or representative.752 In

addition, the court, at its discretion, may grant a continuance so that
the defense may have time to digest the material adequately.753 These

748. Id. at 1347. The Court noted and did not disapprove the statement by some courts that
the trial judge has an affirmative duty to make such an inquiry. Id. at 1347 n.14. The Court stated
that a witness cannot adopt or approve a statement under subsection (e)(1) of the Act unless he
has read it or had it read back to him. Id. at 1348 & n.19 (discussions of general substance
insufficient for adoption or approval); see 18 U.S.C. � 3500(e)(1) (1970). See also United States v.

Beasley, 519 F.2d 233, 250 (5th Cir. 1975), vacated and remanded, 96 S. Ct. 1736 (1976) (in
determining existence of statements, trial court is granted substantial latitude, including authority
to interrogate witness, government representatives, or to conduct in camera inspection).

749. 96 S. Ct. at 1354 (Powell, J., with Burger, C.J., concurring) (must show more than

speculative possibility).
750. Id. at 1354-55. Absent an affirmative response by the witness on cross-examination that

he had approved or adopted such material, no further inquiry into whether such material
constitutes a statement under the Act would be necessary. Id.; see id. at 1350 (Stevens, J., with
Stewart, J., concurring) (must show unambiguous and specific approval). Justice Powell reasoned
that otherwise the defense could impeach a witness on inconsequential variations between his trial

testimony and notes casually and generally approved. Id. at 1356 (Powell, J., with Burger, C.J.,
concurring). This standard ignores the ability of jurors to understand minor contradictions in a

generally approved statement, would deter police and prosecutors from getting complete approval
of witnesses' statements, and often would deny the defendant valid impeachment material.

751. 18 U.S.C. �� 3500(b)-(c) (1970); see United States v. Harrison, 524 F.2d 421, 428 & n.17

(D.C. Cir. 1975) (rough notes for preparation of FBI "302" memoranda may be statements under
Jencks Act, Brady, or rule 16 and therefore must be preserved so that court, not Government, may
make that determination).

752. See United States v. Wigoda, 521 F.2d 1221, 1226 (7th Cir. 1975), cert, denied, 96 S. Ct.
1421 (1976) (court's decision after in camera inspection to provide some information from IRS

agent's report on witness, but not entire report, satisfied requirements of Jencks Act); 18 U.S.C.

� 3500(c) (1970) (if Government contends statement does not relate to testimony, court shall

inspect in camera and excise irrelevant portions).
753. 18 U.S.C. � 3500(c) (1970); see United States v. Henny, 527 F.2d 479, 485 (9th Cir.),

cert, denied, 96 S. Ct. 2201 (1976) (defendant prevented from arguing lack of time to review

material because failed to request recess and cocounsel present to review statement while trial

continued).
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determinations by the court are considered questions of fact and are

reversible on appeal only if they are found clearly erroneous.754
This term the Supreme Court for the first time addressed the

question whether the work product privilege prevents disclosure of

statements by a government witness to a government lawyer. In

Goldberg v. United States'755 the Court held that a government
lawyer's notes of an interview, approved by the witness and

pertaining to his testimony, are discoverable because the Act provides
no work product exception to its disclosure requirements.756 The
Court reasoned that the Jencks Act itself safeguards the privacy of a

lawyer's mental processes because an attorney's recordation of his
mental impressions, beliefs, trial strategy, or legal conclusions could
not be considered a witness' own statement and would be
excisable.757

When the Government fails to produce Jencks Act materials, the
court may strike from the record the testimony of the witness758 or

declare a mistrial.759 In United States v. Miranda160 the Government
lost a tape recording of a conversation involving a government
agent-witness.761 In deciding what if any sanction to apply, the
Second Circuit balanced the prejudice the defendant suffered by not

having the tape available against the Government's culpability in
losing the tape. The court concluded that no sanction was required
under either the test used by the District of Columbia Circuit or that
used by the Second Circuit,762 because the strength of the
Government's case outweighed the slight degree of negligence by the
Government and because there was not a significant chance that the
recording, had it been available, would have changed the guilty

754. 2 C. WRIGHT �417, at 209; see United States v. Beasley, 519 F.2d 233, 250 (5th Cir.
1975), vacated and remanded, 96 S. Ct. 1736 (1976) (determination by court that no written
statement of witness given to Government not clearly erroneous where court interrogated
government witness and representatives).
755. 96 S. Ct. 1338 (1976).
756. Id. at 1346. The Court dismissed the argument that the Act applies only to statements

given to enforcement officials, indicating that nothing in the Act or in its legislative history
suggests excluding statements given to government lawyers. Id. at 1344 & n.7.

757. Id. at 1345.
758. 18 U.S.C. � 3500(d) (1970).
759. Id.
760. 526 F.2d 1319 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976).
761. Id. at 1324.
762. Id. at 1329. Compare United States v. Harrison, 524 F.2d 421, 434 (D.C. Cir. 1975)

(court should balance degree of negligence or bad faith involved, importance of evidence lost, and
evidence of guilt adduced at trial) and United States v. Bryant, 429 F.2d 642, 653 (D.C. Cir. 1971)
(same) with United States v. Hilton, 521 F.2d 164, 166 (2d Cir. 1975), cert, denied, 96 S. Ct.
1674 (1976) (if nondisclosure inadvertent, no sanctions if no significant chance that material,
developed by skilled counsel, could have induced reasonable doubt in minds of jurors).
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verdict.763 Thus, without ever having heard the tape in question, the
court held there was no prejudice to the defendant.

Disclosure of Identity of Informants. In Roviaro v. United
States164 the Supreme Court recognized the Government's privilege in
certain cases to protect informants by guaranteeing them anony

mity.765 This privilege protects the public interest in effective law
enforcement by encouraging informants to communicate their

knowledge of crimes to police.766 The privilege must yield, however,
when disclosure is essential to a fair trial or relevant and helpful to
the defense.767 The defendant bears the burden of proving that
disclosure of the informant's identity is necessary for the preparation
of his defense; mere speculation that disclosure might benefit the
defendant is insufficient to overcome the public interest in the

protection of the informant.768 Once the defendant establishes need,
the courts balance it against the public interest in the flow of

information to the police.769 For example, courts ordinarily will not
require disclosure if the informant is a mere tipster, who neither
witnessed nor participated in the crime, because his identity is not

763. 526 F.2d at 1328-29.
764. 353 U.S. 53 (1957).
765. Id. at 59. Although the privilege often is spoken of as being the informant's, as a practical

matter, it belongs to the Government. Id.
766. Id. at 59; United States v. Marshall, 526 F.2d 1349, 1358-59 (9th Cir.), cert, denied, 96 S.

Ct. 2631 (1976). See generally 1 C. WRIGHT �252, at 495-96 (arguments for and against
disclosure of informant's identity). If the defendant already knows the informant's identity, the
Government may not prevent the informant from being called to testify. United States v. Godkins,
527 F.2d 1321, 1326-27 (5th Cir. 1976) (trial court erroneously forbade defendant from

subpeonaing informant); see Roviaro v. United States, 353 U.S. 53, 60 (1957) (scope of privilege
limited by purpose).

767. Roviaro v. United States, 353 U.S. 53, 59 (1957).
768. United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976); United States v. Marshall,

526 F.2d 1349, 1359 (9th Cir.), cert, denied, 96 S. Ct. 2631 (1976). The defense of entrapment
may justify disclosure of the informant's identity. See Roviaro v. United States, 353 U.S. 53, 62,
64 (1957) (facts indicated informant's testimony might have disclosed defense of entrapment);
United States v. Marshall, 526 F.2d 1349, 1359 (9th Cir.), cerf. denied, 96 S. Ct. 2631 (1976)
(disclosure not required because defendant failed to raise entrapment or show that informant
witnessed crime). The mere allegation of entrapment without more is insufficient. Alvarez v.

United States, 525 F.2d 980, 983 (5th Cir.), cert, denied, 96 S. Ct. 2209 (1976) (defendant must
make initial showing of entrapment before Roviaro balancing required); see United States v.

Ordonez, No. 75-1831, at 3-4 (4th Cir. Mar. 4, 1976) (unpublished opinion) (defendant's version
of facts, if true, did not constitute entrapment; disclosure not required).

769. Roviaro v. United States, 353 U.S. 53, 61-62 (1957); see United States v. Marshall, 532
F.2d 1279, 1282 (9th Cir. 1976) (Government's interest in protecting sources of information

outweighs defendant's speculative need for disclosure); United States v. Ordonez, No. 75-1831, at
3-4 (4th Cir. Mar. 4, 1976) (unpublished opinion) (disclosure not required because informant

merely would confirm defendant's version of facts, which court accepted in rejecting entrapment
defense); United States v. Anderson, No. 74-2006, at 3-4 (4th Cir. Jan. 8, 1976) (unpublished per

curiam opinion) (disclosure not required because police corroborated information and had

probable cause to arrest without informant's tip).



1976] Circuits Note: Criminal 329

essential for trial preparation.770 Circuit courts have endorsed the

practice of conducting in camera interviews to determine whether the

informant has information that might be useful to the defense.771
The identification of an informant may be of little value to a

defendant who is unable to locate the informant; thus, the

Government must exercise reasonable diligence to locate an informant

who disappears or becomes unavailable to the defense.772 In United

States v. DeJesus Bona773 a federal agent drove the informant to an

airport for a flight to Spain.774 Noting that it would be reprehensible
for the Government to remove a witness for the purpose of denying
testimony to the defense, the First Circuit nevertheless upheld the

conviction because the Government's participation in the informant's

departure could be explained as concern for his safety or as

fulfillment of a prior deal extending permission to leave the country
in return for services.775 The Government's conduct did not warrant

the inference that it deliberately attempted to deprive the defendant
of useful evidence in the absence of persuasive indications that the
informant's testimony would be exclupatory or helpful to the
defense.776

JOINDER AND SEVERANCE

The Federal Rules of Criminal Procedure provide for the joinder of
offenses or defendants in the same indictment or information and at

trial.777 Rule 8(a) permits joinder for trial of offenses, whether

770. See Alvarez v. United States, 525 F.2d 980, 983 (5th Cir.), cert, denied, 96 S. Ct. 2209

(1976) (disclosure not required because informants had limited participation in drug transaction);
United States v. Anderson, No. 74-2006, at 3 (4th Cir. Jan. 8, 1976) (unpublished per curiam

opinion) (disclosure not required without allegation that tipster participated in bank robbery).
771. See, e.g., United States v. Marshall, 532 F.2d 1279, 1282-83 (9th Cir. 1976) (not abuse of

discretion to deny in camera hearing if defendant merely speculated informant would be helpful);
United States v. Doe, 525 F.2d 878, 879-80 (5th Cir. 1976) (in camera determination that
informant would only corroborate government agent); United States v. Freund, 525 F.2d 873,
877-78 (5th Cir.), cert, denied, 96 S. Ct. 2631 (1976) (remand for in camera determination
whether informant would corroborate defense); United States v. Moore, 522 F.2d 1068, 1072 (9th
Cir. 1975), cert, denied, 423 U.S. 1049 (1976) (in camera determination that informant would not
reveal material falsehoods in search warrant affidavit).
772. United States v. DeJesus Boria, 518 F.2d 368, 372 (1st Cir. 1975); cf. United States v.

Stevens, 521 F.2d 334, 336 (6th Cir. 1975) (defense cannot complain of Government failure to

produce cooperating witnesses if defense made no effort to find witness).
773. 518 F.2d 368 (1st Cir. 1975).
774. Id. at 371.
775. Id. at 373.
776. Id.
777. FED. R. CRIM. P. 8, 13. Rule 8 provides in full:

(a) Joinder of Offenses. Two or more offenses may be charged in the same indictment
or information in a separate count for each offense if the offenses charged, whether
felonies or misdemeanors or both, are of the same or similar character or are based on
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felonies or misdemeanors or both, if they are of similar character,778
or are based on the same act or transaction or on acts or transactions
connected together or constituting parts of a common scheme or

plan.779 Rule 8(b) allows joinder of defendants if they are alleged to

have participated in the same act or transaction or the same series of

acts or transactions.780 The Government need not charge all of the
defendants in each count.781 Although offenses of the "same or

similar character" might be joinable under rule 8(a), the similarity of

the same act or transaction or on two or more acts or transactions connected together or
constituting parts of a common scheme or plan.
(b) Joinder of Defendants. Two or more defendants may be charged in the same

indictment or information if they are alleged to have participated in the same act or
transaction or in the same series of acts or transactions constituting an offense or

offenses. Such defendants may be charged in one or more counts together or separately
and all of the defendants need not be charged in each count.

Rule 13 provides:
The court may order two or more indictments or informations or both to be tried
together if the offenses, and the defendants if there is more than one, could have been
joined in a single indictment or information. The procedure shall be the same as if the
prosecution were under such single indictment or information.

778. FED. R. CRIM. P. 8(a); see United States v. Riley, 530 F.2d 767, 770 (8th Cir. 1976)
(defendant disposed of stolen vehicles within 1 week after police inquiry; joinder proper because
evidence overlaps, offenses similar and occurred over short period of time); United States v.

Ragghianti, 527 F.2d 586, 588 (9th Cir. 1975) (appellant charged with robbing two different

banks in Portland, Oregon, on October 18 and 22, 1974, and acquitted on one count; although
joinder authorized by rule 8, prejudice to defendant required severance under rule 14); United
States v. Gorham, 523 F.2d 1088, 1094 (D.C. Cir. 1975), rehearing denied, 536 F.2d 410, 411-14
(D.C. Cir. 1976) (attempted escape and escape, within 2 weeks of one another, arose from

continuing circumstances).
779. FED. R. CRIM. P. 8(a); cf. United States v. Rajewski, 526 F.2d 149, 151 (7th Cir. 1975),

cert, denied, 96 S. Ct. 2231 (1976) (knowingly using false documents joined with knowingly
endeavoring to obstruct justice; no prejudice under rule 14).

780. FED. R. CRIM. P. 8(b); see United States v. Bernstein, 533 F.2d 775, 781, 789 (2d Cir.

1976), petition for cert, filed, 44 U.S.L.W. 3739 (U.S. June 22, 1976) (No. 75-1798) Goinder of
corporate defendant and individual defendants charged with bribery and false FHA credit
statements proper because conspiracy links all counts together); United States v. Beathune, 527
F.2d 696, 698 (10th Cir. 1975), cert, denied, 96 S. Ct. 2211 (1976) (joinder of participants in
interstate stolen car ring proper because such participation constitutes same series of acts or

transactions); United States v. Bridgeman, 523 F.2d 1099, 1108 (D.C. Cir. 1975), cerf. denied, 96
S. Ct. 1744 (1976) (because defendant later joined conspiracy, his absence from codefendants'

planning of prison escape does not require severance); United States v. Beasley, 519 F.2d 233, 238

(5th Cir. 1975), vacated and remanded, 96 S. Ct. 1736 (1976) (joinder of defendants charged with
conspiracy to distribute heroin and income tax offenses proper, although only two of four

defendants were charged with tax violations, because heroin sales generated tax violations); United
States v. Cohen, 518 F.2d 727, 736 (2d Cir.), cerf. denied, 423 U.S. 926 (1975) (although some

coconspirators had devised methods for securing additional profits for themselves, joinder proper
because all three defendants joined in single scheme to manipulate price of stock).

781. FED. R. CRIM. P. 8(b); accord, United States v. Crockett, 514 F.2d 64, 70 (5th Cir.

1975) (joinder proper of defendant sheriff charged in only count three of indictment with one

codefendant charged in other two counts, and one codefendant charged in other two counts plus
count three, which charged a conspiracy to obstruct enforcement of Georgia gambling laws by

protecting codefendants' gambling activities). This provision in rule 8 was added to avoid

ambiguity. N.Y. Univ. School of Law, Federal Rules of Criminal Procedure
159 (1946) (Institute Proceedings Vol. VI).
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separate acts has been held not to be a permissible basis for joinder
of defendants under rule 8(b).782 Finally, rule 13 permits joinder of
indictments for trial if the offenses, and the defendants if there are

more than one, could have been joined in a single indictment or

information.783
If joinder of defendants is improper, severance is required.784

Conflict, however, has arisen over when joinder may be deemed

improper.785 Joinder is proper if the count connecting the defendants

together properly may be submitted to the jury, regardless of

whether the jury subsequently acquits defendant of such count.786
The Supreme Court in Schaffer v. United States181 said that joinder
also may be proper even if the district court dismisses the crucial
count for lack of evidence.788
The Fifth Circuit recently faced a related question, whether there

is misjoinder when the Government subsequently drops the count

necessary to original joinder. In United States v. Strand189 the

782. United States v. Marionneaux, 514 F.2d 1244, 1248 (5th Cir. 1975); see 1 C. WRIGHT

� 144 (firmly established in case law that propriety of joinder in multiple defendant cases must be
tested by rule 8(b) alone, although draftsmen may have intended otherwise). But cf. United States
v. Strand, 517 F.2d 711, 712-13 (5th Cir.) (per curiam), cert, denied, 423 U.S. 998 (1975) (only
one indictment in case covering all stages of conspiracy; no discussion of rule 13); N.Y. UNIV.
SCHOOL OF Law, supra note 781, at 159 (Judge Mendalie of Supreme Court Advisory
Committee) (joinder of defendants charged with same kind or same type of crime not illogical
under rule 8(b)). Clarification of rule 8 would be helpful to explain the relationship between parts
(a) and (b) of the rule. Any amendment should also provide that misjoinder is reversible unless the
Government demonstrates harmless error; placing the burden of proof on the defendant may be

imposing an impossible task.
783. FED. R. CRIM. P. 13; see United States v. Larson, 526 F.2d 262, 265 (5th Cir. 1976)

(joinder of indictments proper because each indictment involves same incident).
784. United States v. Marionneaux, 514 F.2d 1244, 1248 (5th Cir. 1975). Misjoinder is not

ground for dismissal of an indictment or information; if there has been misjoinder, the trial court
has no discretion to deny a motion for severance, and appellate courts may not consider failure to
do so harmless error. 1 C. WRIGHT �144.

785. See generally 8 J. MOORE f 8.06[3].
786. See Schaffer v. United States, 362 U.S. 511, 523-24 (1960) (Douglas, J., with Warren,

C.J., Black & Brennan, JJ., dissenting).
787. 362 U.S. 511 (1960).
788. Id. at 516 (joinder is proper if rule 8(b) criteria alleged). But see United States v. Nims,

524 F.2d 123, 126 (5th Cir. 1975), cert, denied, 96 S. Ct. 2646 (1976) (court need not rely on

narrow and often criticized holding in Schaffer because sufficient evidence of conspiracy despite
jury acquittal); 8 J. MOORE 1]8.06[3] (although judicial efficiency might support Schaffer,
defendant entitled to be protected from both prosecutorial bad faith and from incompetence).
Defendants have challenged the propriety of joinder on the ground that the prosecution has failed
to prove that defendant's substantive offense falls within the scope of the 'conspiracy. See United
States v. Blitz, 533 F.2d 1329, 1344 (2d Cir. 1976) (defendant guilty of accepting bribes, but
court dismissed conspiracy count; sufficient basis for joinder under rules 8 and 14 for Government
in good faith to have believed it would prove Blitz part of larger conspiracy). Joinder also has been
challenged on the ground that the Government proved two similar but distinct conspiracies rather
than a single conspiracy as originally alleged. See United States v. Marionneaux, 514 F.2d 1244,
1248 (5th Cir. 1975) (severance mandatory because prosecutor failed to demonstrate more than
similarity between two schemes to interfere with investigation).

789. 517 F.2d 711 (5th Cir.) (per curiam), cert, denied, 423 U.S. 998 (1975).
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defendant had been included with 10 other persons in a 10-count
indictment concerning a scheme to steal 2 trucks.790 Strand had
furnished the shop where a stolen Kenworth truck was refinished and
stored. On the other end, codefendant Allen provided storage for
both the stolen trucks, a Kenworth and a Peterbilt. Only one of the
counts charged Strand with involvement with the Peterbilt truck.791
After guilty pleas and dismissals, the only defendants left were Strand
and Allen.792 The Government dropped the connecting count by the
time of trial, and Strand moved for severance under rule 14.793 The
district court denied this motion on the grounds that it came too late
and that appropriate cautionary instructions would cure any prejudice
or confusion on the part of the jury.794 The Fifth Circuit held that
Strand's motion was not untimely in light of the tardy dismissal of
the crucial count against Strand, but found that the joinder was not
prejudicial.795 In response to Strand's argument that no nexus existed
between the Peterbilt truck and himself and that therefore severance

was required, the court reasoned that the nexus between Strand,
Allen, and the Kenworth truck remained and that motions to sever

are governed by rule 14, which requires a showing of prejudice and
involves in its determination an exercise of discretion by the court.796
It is questionable, however, whether the Fifth Circuit should have

analyzed Strand under rule 14. Rule 8(b) governs multiple defendant

trials, and the court should have looked to it before considering
whether rule 14 was violated.797 The court should have determined
whether the transaction involving the Peterbilt truck and the
transaction involving the Kenworth truck were part of the same

"series" under rule 8(b). In United States v. Marionneaux,198 decided
a few months before Strand, the Fifth Circuit held that the presence
of multiple defendants invokes the provisions of rule 8(b), that the
identity or similarity of the character of offenses is not a permissible
basis for joinder of defendants under rule 8(b), that a rule 8(b)
"series" of acts is something more than "similar" acts under rule

790. Id. at 712.
791. Id. at 713.
792. Id.
793. Id.; see note 805 infra and accompanying text.
794. 517 F.2d at 713; see note 827 infra and accompanying text.
795. 517 F.2d at 713-14.
796. Id. at 714; see note 821 infra and accompanying text.
797. See 1 C. WRIGHT �144. But cf. Kotteakos v. United States, 328 U.S. 750, 752 (1946)

(32 persons named in indictment charging single conspiracy, but evidence showed 8 or more

different conspiracies; substantial prejudice found).
798. 514 F.2d 1244 (5th Cir. 1975).
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8(a), and finally, that if there is no "series," then joinder is improper
and severance is mandatory.799

The Marionneaux defendants were convicted on two counts of

conspiracy to obstruct justice based upon the schemes to interfere

with the criminal prosecution of Edward G. Partin.800 The manner of

interference was different in each scheme, however, and except for

Partin, the coconspirators were different in each count.801 The Fifth

Circuit applied rule 8(b) because there were multiple defendants and

held that the links were insufficient to establish a series under the

rule.802
Strand perhaps can be reconciled with Marionneaux on the ground

that Strand moved under rule 14 for severance based upon prejudice
instead of arguing rule 8(b) misjoinder.803 Another ground for

distinguishing Strand is that dismissal by the Government of the
count alleging a connection between Strand and the Peterbilt truck
did not result in retroactive misjoinder. Finally, Strand could be

argued to have involved a "series" of acts in that there was a

conspiracy to steal trucks and both Strand and Allen were active

participants in the conspiracy. Allen's involvement with one phase
and Strand's with another arguably does not affect their tie in the
overall series.804

Prejudicial Joinder. If joinder is technically proper but
nonetheless deprives the defendant of a fair trial, rule 14 provides

799. Id. at 1248-49 ("series" under rule 8(b) exists if there is substantial identity of facts or

participants between the two offenses); see 1 C. WRIGHT �144 ("series" defined in terms of

benefits derived from joinder; not limited to situation in which proof of other criminal transaction
would be admissible in single trial).
800. 514 F.2d at 1247.
801. Id.
802. Id. at 1248.
803. United States v. Strand, 517 F.2d 711, 713 (5th Cir. 1975). Marionneaux, however, also

involved a technically improper motion for severance: defendant premised his motion to sever on

rule 8(a). 514 F.2d at 1249. The Fifth Circuit held that defendants' failure to move for severance
on the proper basis of subsection (b) was not fatal to their cause on appeal because there has been
some misapplication of rule 8(a) to cases involving the joinder of multiple defendants. Id. But cf.
United States v. Goldberg, 527 F.2d 165, 173 (2d Cir. 1975) (improper joinder objection waived
by failure to move either for severance or for requirement that Government elect counts to be

tried); United States v. Larson, 526 F.2d 256, 259 (5th Cir. 1976) (because defendant only moved
for severance on motion for new trial, he must demonstrate actual prejudice resulting from failure
to sever; court found no improper joinder).

804. There are two problems with this rationale: First, given the limited size of this conspiracy,
as well as Strand's limited involvement, perhaps two separate conspiracies existed. See note 798
supra and accompanying text. Secondly, the Fifth Circuit noted a "series" involving the Kenworth
but not the Peterbilt. 517 F.2d at 713-14. Therefore, it is unclear whether the Fifth Circuit was
engaging in a "series" analysis and if so, whether they considered the Peterbilt offense to fall
within the series in which Strand was involved.
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that the trial court has the discretionary power to order a

severance.805 Generally, the defendant must make a timely severance

motion or by default waive any defect in joinder.806 There are

indications, however, that a district court has the power or duty to
order severance sua sponte if prejudice becomes apparent.807

Defendants may support allegations of prejudicial joinder by
contending that the jury was unable to distinguish between individual
offenses or defendants808 or that fifth amendment problems arose

805. FED. R. CRIM. P. 14. Rule 14 provides in full:
If it appears that a defendant or the government is prejudiced by a joinder of offenses or
of defendants in an indictment or information or by such joinder for trial together, the
court may order an election or separate trials of counts, grant a severance of defendants
or provide whatever other relief justice requires. In ruling on a motion by a defendant
for severance the court may order the attorney for the government to deliver to the
court for inspection in camera any statements or confessions made by the defendants
which the government intends to introduce in evidence at trial.

Id.; see Schaffer v. United States, 362 U.S. 511, 514-16 (1960) (joinder proper under rule 8(b);
defendant failed to show sufficient prejudice to warrant rule 14 severance); United States v.

Crouch, 528 F.2d 625, 631-32 (7th Cir. 1976) (severance should be granted only for the most

cogent reasons; absent strong showing of prejudice, denial of motion will not be reversed); United
States v. Cortwright, 528 F.2d 168, 176 (7th Cir. 1975) (denial proper because defendant failed to
demonstrate prejudice); United States v. Miller, 513 F.2d 791, 793 (5th Cir. 1975) (per curiam)
(no prejudice shown because codefendant's self-interest in testifying for Government as well as his
prior convictions were amply demonstrated).
806. E.g., United States v. Day, 533 F.2d 524, 527 (10th Cir. 1976) (per curiam) (motion

untimely because raised for first time on appeal); United States v. Goldberg, 527 F.2d 165, 173
(2d Cir. 1975) (improper joinder objection waived by failure to move for severance or for

requirement that Government elect counts to be tried); United States v. Strand, 517 F.2d 711,
713 (5th Cir.) (per curiam), cert, denied, 423 U.S. 998 (1975) (defendant's motion to sever timely
because of Government's late dismissal of conspiracy count). Occasionally appellate courts decide
the merits of joinder issues without addressing the timeliness issue. See, e.g., United States v.

Ragghianti, 527 F.2d 586, 587 n.l (9th Cir. 1975) (court will not delve into correctness of law

regarding waiver of right to object to joinder by failure to renew rule 14 motion during trial;
noting that motion had been renewed, prejudice found); United States v. Larson, 526 F.2d 256,
259 (5th Cir. 1976) (issue of severance only arguably raised in motion for new trial; defendant
failed to demonstrate actual prejudice); United States v. Rajewski, 526 F.2d 149, 152, 155 (7th
Cir. 1975), cerf. denied, 96 S. Ct. 2231 (1976) (failure to expressly renew pretrial severance
motion not fatal because objections to admissions of evidence and motions for judgment of
acquittal or for a new trial preserved issue; no prejudice found); United States v. Cunningham, No.
74-1562, at 5 (4th Cir. Dec. 15, 1975) (unpublished per curiam opinion) (pro se defendant
withdrew rule 14 motion prior to trial; failed to demonstrate prejudice on appeal).
807. See Schaffer v. United States, 362 U.S. 511, 516 (1960) (when charge originally justifying

joinder turns out to lack sufficient evidence, trial judge should be particularly sensitive to

possibility of prejudice); United States v. Gorham, 536 F.2d 410, 412-13 (D.C. Cir. 1976)
(semble), denying rehearing to 523 F.2d 1088 (D.C. Cir. 1975) (argument that pretrial severance
motion buttresses argument on appeal that trial court should have severed sua sponte fails because

grounds for each were different).
808. See, e.g., United States v. Verdoorn, 528 F.2d 103, 105-06 (8th Cir. 1976) (no prejudice

although appellant alleges that two codefendants had prior convictions for similar offenses and

that evidence of such denied him fair trial); United States v. Jackson, No. 74-1954, at 5 (4th Cir.

Jan. 8, 1976) (unpublished per curiam opinion) (lesser participation does not automatically justify
severance); United States v. Ragghianti, 527 F.2d 586, 587-88 (9th Cir. 1975) (prejudice found

because jury might conclude that defendant must be bad to have been charged with so many

crimes and because defendant may wish to testify as to one count but not other); United States v.

Rajewski, 526 F.2d 149, 154-55 (7th Cir. 1975), cerf. denied, 96 S. Ct. 2231 (1976) (witnesses'
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because the defendant desired to speak to one count but not

another.809 Bruton problems arise from a codefendant's refusal to

testify at a joint trial, which may deny defendant an opportunity to

cross-examine him on an inculpatory out-of-court statement.810
Prejudice also may result from a codefendant's refusal to testify at a

joint trial, depriving defendant of exculpatory testimony;811 from the

possibility that the jury may have drawn an adverse inference from

testimony in support of obstruction of justice counts posed no danger of spillover to substantive
counts because testimony was inconsistent); United States v. Hobson, 519 F.2d 765, 772 (9th
Cir.), cert, denied, 423 U.S. 931 (1975) (not reversible error because only two defendants, judge
cautioned jury as to limited admissibility of minimally prejudicial evidence, and jury able to

compartmentalize the evidence); United States v. Cohen, 518 F.2d 727, 736 (2d Cir.), cert.
denied, 423 U.S. 926 (1975) (no prejudice because evidence that codefendants were pursuing
other frauds than appellant pursued was fully detailed before the jury); United States v. McGruder,
514 F.2d 1288, 1290 (5th Cir. 1975) (per curiam), cert, denied, 423 U.S. 1057 (1976) (no clear
likelihood of jury confusion despite defendant's lesser participation).
The ultimate question is whether, as a practical matter, it is within the capacity of the jurors to

follow the court's admonitory instructions and accordingly to appraise the independent evidence
against each defendant solely upon that defendant's own acts, statements, and conduct. United
States v. Campanale, 518 F.2d 352, 359 (9th Cir. 1975) (per curiam), cert, denied, 423 U.S. 1050
(1976) (capacity of jurors established because they distinguished among defendants by finding
some not guilty of all offenses and others not guilty of one or more offenses).

809. See United States v. Day, 533 F.2d 524, 527 (10th Cir. 1976) (per curiam) (court refused
to address issue because defendant failed to make timely motion).
810. See Bruton v. United States, 391 U.S. 123, 126 (1968) (introduction of codefendant's

extrajudicial statement incriminating defendant violates defendant's right of cross-examination
under the sixth amendment and therefore is inherently prejudicial); United States v. Segal, 534
F.2d 578, 583 (3d Cir. 1976) (court noted but did not decide argument that defendant was

prejudiced by deletion of codefendant's name from statement defendant had given to agent,
resulting in restriction of defendant's cross-examination rights); United States v. Truslow, 530
F.2d 257, 262 (4th Cir. 1975) (although codefendants later testified, reversal required because of
prejudicial absence of precautionary steps to avoid Bruton problem; trial court could not have
known codefendants would testify); United States v. Peterson, 524 F.2d 167, 182 (4th Cir. 1975),
cert, denied, 423 U.S. 1088 (1976) (evidence inadmissible as to Peterson introduced against
codefendants; no prejudice to Peterson because Government's proof completely disassociated
Peterson from such evidence and trial judge gave appropriate instructions); ABA PROJECT ON
Standards for Criminal Justice, Joinder and Severance �2.3 (Approved Draft
1968) (prosecutor must elect severance, exclusion of the confession, or effective deletion of the
defendant's name from confession).
811. See, e.g., United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (no prejudice

despite defendant's objections that he was denied use of codefendant's exculpatory testimony);
United States v. Alejandro, 527 F.2d 423, 428 (5th Cir. 1976) (no prejudice because codefendant
never offered to exculpate defendant and took fifth amendment when called to testify; no
likelihood that codefendant would testify at separate trial); United States v. Evans, 526 F.2d 701
708 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (consideration of
administrative and judicial economy weighed in favor of joint trial because motion came at end of
Government's lengthy case and movant failed to show that codefendant was likely to testify);
United States v. Quiovers, No. 75-1274, at 7 (4th Cir. Jan. 26, 1976) (unpublished per curiam
opinion) (absent allegation that codefendant would have testified at appellant's trial or that
testimony would have been helpful, codefendant's knowledge of important facts does not merit
severance); United States v. Finkelstein, 526 F.2d 517, 523-25 (2d Cir. 1975), cert, denied, 96 S.
Ct. 1742 (1976) (defendant did not overcome burden of proof of prejudice because desired
testimony would be duplicative, cumulative, subject to damaging impeachment, and doubtfully
forthcoming).
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the testimony of one codefendant and the silence of another;812 and
from the inconsistent lines of defense taken by codefendants.813
Finally, a defendant argued this term that the collective legal
shortcomings of defendants' presentation detracted from each de
fendant's individual defense.814
In United States v. Ragghianti*1 5 appellant was charged with

robbing banks in Portland, Oregon on October 18 and October 22,
1974, and was indicted on two counts, one for each of the
robberies.816 The district court ordered joint trial for the two counts

under rule 8(a) and denied Ragghianti's rule 14 motion for

severance.817 The jury convicted him on both counts, but the court

subsequently granted Ragghianti's motion for acquittal on count one,

finding the evidence to be insufficient to support that portion of the
verdict.818 The Ninth Circuit found that the district court had erred
in failing to sever the two counts, reasoning that although a finding
of prejudicial misjoinder is not mandated merely because a charge
justifying joinder turns out to lack evidence, the trial judge should be

particularly sensitive to the possibility of prejudice.819 The Ninth
Circuit then listed three kinds of prejudice that can grow out of

joinder of similar offenses not arising out of the same transaction:
"the jury may consider that the defendant must be bad to have been

charged with so many things; inadmissible proof of one offense may
be admissible through a joined offense; and the defendant may wish
to testify on one count but not another."820

812. United States v. Bolden, 514 F.2d 1301, 1310 (D.C. Cir. 1975) (dictum).
813. United States v. Bradford, 528 F.2d 899, 900 (9th Cir. 1975) (per curiam), cerf. denied,

96 S. Ct. 1512 (1976) (codefendant's counsel conceded that evidence overwhelming that
defendants were robbers, but court finds no prejudice because jury apparently followed cautionary
instructions); United States v. Gorham, 523 F.2d 1088, 1092 (D.C. Cir. 1975), rehearing denied,
536 F.2d 410 (D.C. Cir. 1976) (no irreconcilable conflict of defenses).
814. United States v. Cunningham, No. 74-1562, at 4-5 (4th Cir. Dec. 15, 1975) (unpublished

per curiam opinion). Defendants asked the trial court at arraignment for the right to represent
themselves. Id. at 4. The self-representation request was granted, although the judge admonished
them that their rejection of court appointed counsel was ill-considered and forced them to agree
that a court-appointed attorney would be nearby to aid in their defense. Id. The Fourth Circuit
reasoned that the only prejudice shown flowed from the defendants' insistence upon representing
themselves. Id. at 5.

815. 527 F.2d 586 (9th Cir. 1975).
816. Id. at 587.
817. Id. Ragghianti moved for severance under rule 14 prior to trial. The Government argued

on appeal that Ragghianti failed to renew his motion at trial and therefore waived his right to
object to joinder. The court noted that the motion was in fact renewed and refused to consider

whether the Government's legal contention concerning waiver was correct. Id. at 587 n.2; see

notes 806-07 supra and accompanying text.
818. 527 F.2d at 587.
819. Id.
820. Id., citing 1 C. WRIGHT �222.
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To convince an appellate court that the defendant has been

prejudiced by joinder, the appellant must demonstrate that there has
been a clear abuse of discretion by the trial court.821 This entails

showing that there was more than just a greater likelihood of

acquittal had the court granted severance.822 The appellate courts

have considered a number of factors in finding that the lower courts
have not abused their discretion in denying severance: relative

equivalence in amount of evidence presented against defendants,823
overwhelming evidence of guilt,824 admissibility of evidence in

separate trials,825 severance by the trial judge of other defendants or

offenses before or during trial,826 cautionary instructions to the jury

821. United States v. Riley, 530 F.2d 767, 770 (8th Cir. 1976) (not abuse of discretion; no
greater prejudice would result from joinder of third count, subsequently dismissed, than from its
admission into evidence to show defendant's state of mind); United States v. Bridgeman, 523 F.2d

1099, 1107 (D.C. Cir. 1975), cert, denied, 96 S. Ct. 1744 (1976) (not abuse of discretion; no
prejudice because same evidence could have been introduced in separate trial as in joint trial).
822. United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (test is whether joint trial

is so prejudicial to defendant as to require the exercise of a trial judge's discretion in only one

way); United States v. Larson, 526 F.2d 256, 260 (5th Cir. 1976) (no prejudice because
codefendant's testimony available, no jury confusion, and no antagonistic defenses by code

fendant); United States v. Bastone, 526 F.2d 971, 983 (7th Cir. 1975), cert, denied, 96 S. Ct.
2172 (1976) (no prejudice because codefendant's testimony favorable to appellant and
codefendant available for cross-examination by appellant's attorney); United States v. Gorham,
523 F.2d 1088, 1092 (D.C. Cir. 1975), rehearing denied, 536 F.2d 410 (D.C. Cir. 1976) (greater
likelihood of acquittal standard is a thoroughly discredited proposition).
823. See United States v. Bolden, 514 F.2d 1301, 1310 (D.C. Cir. 1975) (severance proper if

evidence against one defendant is far more damaging than evidence against other, but no such
disparity found); cf. United States v. Cepulonis, 530 F.2d 238, 247 (1st Cir.), cert, denied, 96 S.
Ct. 2231 (1976) (no prejudice; nearly all evidence admissible against both defendants and no

inconsistency of defense).
824. See United States v. Segal, 534 F.2d 578, 583 (3d Cir. 1976) (references that

codefendant's lawyer sought to elicit from witness arguably within scope of Bruton, but harmless
beyond reasonable doubt in view of overwhelming nature of tape recordings); Grieco v. Meachum,
533 F.2d 713, 716 (1st Cir. 1976) (admission of codefendant's testimony incriminating defendant
of minimal importance in light of overwhelming evidence); United States v. Marshall, 532 F.2d
1279, 1286 (9th Cir. 1976) (in view of overwhelming evidence of guilt, court's refusal to admit
item into evidence to demonstrate codefendant's culpability is harmless error); United States v.

Bridgemen, 523 F.2d 1099, 1108 (D.C. Cir. 1975), cert, denied, 96 S. Ct. 1744 (1976) (strength
of evidence that appellants were participants in escape conspiracy demonstrates denial of severance
not conceivably prejudicial); United States v. Crockett, 514 F.2d 64, 71 (5th Cir. 1975) (in 7-day
trial involving over 50 government witnesses and producing hundreds of pages of testimony,
possible error in isolated introduction of inadmissible hearsay is de minimis); Zambrano v. Estelle
514 F.2d 63 (5th Cir. 1975) (per curiam) (codefendant's plea of guilty in jury's presence is
harmless because evidence overwhelming; positive identification of defendants and their
automobile, and defendants offered no defense).
825. See Grieco v. Meachum, 533 F.2d 713, 716 (1st Cir. 1976) (not abuse of discretion

because challenged evidence admissible in separate as well as joint trial); cf. United States v. Riley,
530 F.2d 767, 770 (8th Cir. 1976) (not error in joinder of count subsequently dismissed because
evidence concerning that count would have been admissible to show defendant's state of mind).

826. See United States v. Bernstein, 533 F.2d 775, 789 (2d Cir. 1976) (indictment covering 21
individuals, 2 corporate defendants, and 211 counts reduced before trial to 9 defendants and 65
counts; no need to sever further). But cf. United States v. Beasley, 519 F.2d 233, 238-40 (5th Cir.
1975), vacated and remanded, 96 S. Ct. 1736 (1976) (codefendants pleaded guilty out of jury's
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by the trial judge,827 jury acquittal of one or more codefendants or

on one or more charges,828 and concurrent sentences.829 Reversals
based on improper joinder are uncommon, reflecting an undertone of
court concern for efficiency in the administration of justice.830

The District of Columbia Circuit this term dealt with a situation
somewhat analogous to prejudicial joinder. The defendants in United
States v. Jones831 were charged with possession of heroin under the
District of Columbia Code and with possession with intent to
distribute under the federal drug laws.832 A provision in the District
of Columbia Code allowed both counts to be tried together.833 The
court upheld such a joint trial, even if the offenses are identical or
one is a lesser included offense of the other, provided that there is no

joinder of judgments and that the defendant is sentenced under only
one statutory scheme.834 The defendant argued that he was denied
equal protection because the District of Columbia Code provided for

presence; probable prejudice due to jury's confusion over codefendants' subsequent absence
alleviated by cautionary instructions).

827. See United States v. Bradford, 528 F.2d 899, 900 (9th Cir. 1975) (per curiam), cert.
denied, 96 S. Ct. 1512 (1976) (cautionary instructions help cure concession by codefendant's
counsel that evidence overwhelming that the defendants were robbers); United States v. Peterson,
524 F.2d 167, 182 (4th Cir. 1975), cert, denied, 423 U.S. 1088 (1976) (possible prejudice from
introduction of evidence against codefendants that was inadmissible as to appellant cured by
cautionary instructions). But see United States v. Truslow, 530 F.2d 257, 262 (4th Cir. 1975)
(limiting instructions will not cure the prejudicial effect of incriminating inadmissible hearsay).

828. United States v. Day, 533 F.2d 524, 526 (10th Cir. 1976) (per curiam) (acquittal on one

misjoined count ordinarily cures misjoinder); United States v. Rowan, 518 F.2d 685, 690 (6th
Cir.), cert, denied, 423 U.S. 949 (1976) (in bifurcated trial, one jury's acquittal of one

codefendant rebuts defendant's allegation of undue prejudice to his jury flowing from photograph,
shown to both juries, of third defendant robbing bank); United States v. Strand, 517 F.2d 711,
714 (5th Cir.) (per curiam), cert, denied, 423 U.S. 998 (1975) (codefendant acquitted on two
counts out of four).

829. Comment, Joint and Single Trials Under Rules 8 and 14 of the Federal Rules of Criminal
Procedure, 74 YALE L.J. 553, 555 (1965) (courts admit prejudice may have occurred but state
that if defendant received only one sentence covering both counts, no cause for complaint).
830. See United States v. Jackson, No. 74-1954, at 5 (4th Cir. Jan. 8, 1976) (unpublished per

curiam opinion) (separate trial would have required Government to repeat much of evidence

presented at 4-week trial); United States v. Campanale, 518 F.2d 352, 359 (9th Cir. 1975) (per
curiam), cert, denied, 423 U.S. 1050 (1976) (because no Bruton problem and jury followed
cautionary instructions, appellants failed to demonstrate prejudice outweighing benefit to judicial
administration); United States v. Cunningham, No. 74-1562, at 4 (4th Cir. Dec. 15,
1975) (unpublished per curiam opinion) (persons jointly indicted should be tried together for
reasons of economy of time in judicial administration); cf. United States v. Peterson, 524 F.2d

167, 185-86 (4th Cir. 1975), cert, denied, 423 U.S. 1088 (1976) (Government's case would be

prejudiced against all defendants by lengthy delay if trial did not proceed without defendant who
was voluntarily and unexplainably absent because over 20 government witnesses assembled to give
crucial identification testimony; some of witnesses already proving recalcitrant).

831. 527 F.2d 817 (D.C. Cir. 1975).
832. Id. at 819;see 21 U.S.C. �841(a)(1970); D.C. CODE �33-402 (1973).
833. 527 F.2d at 820; D.C. Code �11-502(3) (1973).
834. 527 F.2d at 821; accord, United States v. Diggs, 522 F.2d 1310, 1324 (D.C. Cir. 1975);

see United States v. Shepard, 515 F.2d 1324, 1331-36 (D.C. Cir. 1975) (simultaneous prosecution
does not violate due process; must look to particular statutes to determine whether permitted).
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a greater maximum penalty, and thus he faced a greater risk than

offenders in other federal jurisdictions.835 The majority found that a

classification based on location is proper and moreover that only
Justice Department policy precludes simultaneous prosecutions in

other parts of the country.836 Judge Wright dissented, finding that the

laws of almost all the states prohibited simultaneous prosecution
and that allowing the prosecutor to bring simultaneous charges
contravened Congress' hierarchy of penalties.837

COMPETENCY TO STAND TRIAL

The Constitution838 and a federal statute839 prohibit the prosecu
tion of a defendant who is insane or otherwise mentally incompetent
at the time of the proceedings.840 The competency as required by the

Supreme Court in Dusky v. United States841 is not only an

orientation to time and place with some recollection of events, but
also the sufficient present ability to consult with an attorney with a

reasonable degree of rational understanding and a rational as well as

factual understanding of the proceedings.842 The criteria for present

835. 527 F.2d at 819, 821 & n.6.
836. Id. at 822-30; see United States v. Antelope, 523 F.2d 400, 403-04 (9th Cir. 1975), cerf.

granted, 44 U.S.L.W. 3471 (U.S. Feb. 23, 1976) (No. 75-661) (classification based solely on

location on Indian reservation permissible, but classification based only on race impermissible).
837. 527 F.2d at 831-38 (Wright, J., dissenting).
838. Conviction of an accused while legally incompetent violates due process. State procedures

must adequately protect this right and failure to grant a competency hearing on substantial
evidence deprives the defendant of his right to a fair trial. Pate v. Robinson, 383 U.S. 375, 385
(1966); see Blackwell v. Wolff, 403 F. Supp. 759, 763-65 (D. Neb. 1975), aff'd per curiam sub
nom. Blackwell v. Parratt, 526 F.2d 1142 (8th Cir. 1975) (state court procedure inadequate
because court determined only that defendant competent to plead and be sentenced, but made no
finding of competency to stand trial); cf. United States v. Geelan, 520 F.2d 585, 588-89 (9th Cir.
1975) (due process clause precludes federal conviction of defendant while legally incompetent).
839. See 18 U.S.C. �4244 (1970) (United States attorney must move for competency

determination whenever he has reasonable grounds to believe defendant is insane or otherwise
incompetent).

840. Id. ; United States v. Robinson, 530 F.2d 677, 678 (5th Cir. 1976), petition for cert.
fUed, 44 U.S.L.W. 3248 (U.S. June 16, 1976) (No. 75-1831), citing Reed v. United States, 529
F.2d 1239, 1241 (5th Cir. 1976) (court should review competency to stand trial when defendant's
addiction or withdrawal from drugs makes competency questionable); Tinsley v. United States,
No. 75-1607, at 4 (4th Cir. Apr. 5, 1976) (unpublished per curiam opinion) (alleged suicide
attempt after initial psychiatric examination requires remand for reexamination of medical records
and competency proceedings, or for evidentiary hearing regarding counsel's reasons for not raising
competency issue); United States ex rel. McGough v. Hewitt, 528 F.2d 339, 343 (3d Cir. 1975)
(obsessive thinking, antisocial behavior, minimal brain damage inhibiting ability to conceptualize,
and negative behavior under stress require remand for evidentiary competency hearing or new

trial); cf. United States v. Masthers, 539 F.2d 721, 729 (D.C. Cir. 1976) (defendant's mental
retardation raised issue of validity of guilty plea; remanded for hearing on competency to plead
guilty).

841. 362 U.S. 402 (1960) (per curiam) (interpreting the statutory requirement of competency
to stand trial).

842. Id.
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competency to stand trial differ from those delineated for

competency to waive counsel843 and may differ from the criteria for
competency to plead guilty.844
In federal proceedings, either party may move for a psychiatric

examination of the defendant to determine his present competency
to stand trial845 if there is reasonable cause to question com

petency.846 The judge also may order an examination sua sponte.847
To determine what would constitute reasonable cause, circuit courts
this term have considered drug use and withdrawal,848 suicide

843. See Westbrook v. Arizona, 384 U.S. 150 (1966) (per curiam) (state court finding that
defendant able to understand proceedings and aid counsel not necessarily dispositive of

competency to intelligently and knowingly waive right to counsel); cf. United States ex rel.
Konigsberg v. Vincent, 526 F.2d 131, 133 (2d Cir. 1975) (dictum), cert, denied, 96 S. Ct. 2652
(1976) (standard for proceeding pro se "vaguely higher" than standard of competency to stand
trial). An accused will be found to have knowingly and intelligently relinquished the right to
counsel and will be allowed to proceed pro se, when there has been a showing of literacy,
competency, understanding, and voluntary exercise of informed free will. Farretta v. California,
422 U.S. 806, 835 (1975).

844. United States v. Masthers, 539 F.2d 721, 726-27 & n.30 (D.C. Cir. 1976) (dictum)
(defendant's competence to plead guilty must also include understanding of law in relation to

facts); see Blackwell v. Wolff, 403 F. Supp. 759, 763-65 (D. Neb. 1975), aff'd per curiam sub nom.

Blackwell v. Parratt, 526 F.2d 1142 (8th Cir. 1975) (initial psychiatric reports finding competency
to plead guilty and an awareness of surroundings and proceedings is not sufficient basis for finding
of competency to stand trial). Contra, United States ex rel. McGough v. Hewitt, 528 F.2d 339,
342 n.2 (3d Cir. 1975) (dictum) (Ninth Circuit's position that different mental standards exist for
plea and for trial competence rejected); see Phillips v. United States, 519 F.2d 483, 484 (6th Cir.
1975) (competency to plead measured against Dusky criteria for competency to stand trial).
845. 18 U.S.C. �4244 (1970); see United States v. Fratus, 530 F.2d 644, 646 & n.l (5th Cir.

1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (defense requested psychiatric
examination; both defense and prosecution moved for second examination; and defense later
requested a third examination); Tinsley v. United States, No. 75-1607, at 3 (4th Cir. Apr. 5, 1976)
(unpublished per curiam opinion) (competency examination requested by defense counsel);
United States v. Blackburn, No. 75-1597, at 3 (4th Cir. Nov. 10, 1975) (unpublished per curiam
opinion) (same).

846. See 18 U.S.C. �4244 (1970). A finding of reasonable cause and the grant of an

examination are within the discretion of the trial court. United States v. Hall, 523 F.2d 665,
666-67 (2d Cir. 1975) (within discretion to deny motion made on third day of trial); cf. United
States v. Blackburn, No. 75-1597, at 3-4 (4th Cir. Nov. 10, 1975) (unpublished per curiam
opinion) (refusal to appoint an additional psychiatrist to aid resolution of conflicting evidence on
competency is within discretion of court).

847. 18 U.S.C. �4244 (1970); see United States v. Robinson, 530 F.2d 677, 678 (5th Cir.
1976) (per curiam), petition for cert, filed, 44 U.S.L.W. 3248 (U.S. June 16, 1976) (No. 75-1831)
(failure to order examination sua sponte not error because careful in camera hearing conducted
and because defendant and his counsel declared defendant competent); United States ex rel.

McGough v. Hewitt, 528 F.2d 339, 340 (3d Cir. 1975) (competency examination ordered sua

sponte); United States v. Wolfish, 525 F.2d 457, 464 (2d Cir. 1975), cert, denied, 423 U.S. 1059
(1976) (failure to raise competency issue sua sponte not error because defendant's behavior at trial
neither erratic nor irrational).
848. See Lewis v. United States, _ F.2d , , No. 75-1891, at 2-3 (8th Cir. Mar. 18,

1976) (per curiam) (heroin use during trial raised on habeas corpus petition; retrospective
determination of competency not error because testimony conflicting); United States v. Robinson,
530 F.2d 677, 678-79 (5th Cir. 1976) (per curiam), petition for cert, filed, 44 U.S.L.W. 3248

(U.S. June 16, 1976) (No. 75-1831) (heroin use 2 days prior to trial did not require sua sponte
examination on competency); United States v. Smith, 521 F.2d 374, 377 (10th Cir. 1975)
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attempts,849 previous confinement in a psychiatric facility,850
psychiatric history,851 and disheveled appearance.852 A psychiatric
report of incompetence necessitates an evidentiary hearing to

determine the competence of the defendant to stand trial.853 If the
defendant is found presently incompetent to proceed with trial, he
may be committed to the custody of the Attorney General pending
sufficient competence to stand trial,854 but continued commitment

must be justified by progress toward the goal.855
Two circuits this term scrutinized the constitutional adequacy of

federal procedures following a ruling of present incompetence to

stand trial. The Fifth Circuit in United States v. Fratus856 found that

an indeterminate commitment order, coupled with directions for

periodic progress reports on the defendant's condition and periodic
review of the reports at subsequent hearings, adequately afforded due

process.857 In United States v. Geelan858 the defendant was charged

(defendant's heavy use of Valium each morning of trial did not per se render him incompetent); cf.
Reed v. United States, 529 F.2d 1239, 1241 (5th Cir. 1976) (methadone maintenance is not
reasonable cause under Dusky for examination of competency to plead guilty).

849. Tmsley v. United States, No. 75-1607, at 4 (4th Cir. Apr. 5, 1976) (unpublished per
curiam opinion) (possibility of suicide attempt after an earlier competency determination casts
doubt on sufficiency of that determination and warrants hearing on habeas corpus petition). In
reviewing petitions for writs of habeas corpus, federal courts decide whether state competency
determination procedures meet constitutional standards. See Summers v. Coiner, No. 74-1411, at
2 (4th Cir. Sept. 4, 1975) (unpublished per curiam opinion) (due process does not require
examination if only evidence of reasonable cause is single past suicide attempt).

850. United States v. Hall, 523 F.2d 665, 666 (2d Cir. 1975) (factors including confinement in
state hospital 14 months prior to arrest and pretrial confinement at another hospital analyzed in
finding no reasonable cause for examination).

851. See Phillips v. United States, 519 F.2d 483, 484 (6th Cir. 1975) (presentence investigation
and defendant's own psychiatrist's report sufficient basis to find competency under Dusky
standard).

852. United States v. Hall, 523 F.2d 665, 666 (2d Cir. 1975) (court considered factors
including disheveled appearance, handcuffs, leg irons, and refusal to talk with counsel on third day
of trial, but found no reasonable cause).
853. 18 U.S.C. �4244 (1970); see United States v. Fratus, 530 F.2d 644, 646 n.l, 647 (5th

Cir. 1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (conflicting expert testimony on

defendant's competence; defendant found competent after hearing).
The federal courts have considered the constitutional requirements of evidentiary hearings on

competency in state trials. See United States ex rel. McGough v. Hewitt, 528 F.2d 339, 342-43 &
n.4 (3d Cir. 1975) (substantial questions raised by text of psychiatric report indicating degree of
brain damage, inability to conceptualize clearly, negative behavior under stress, obsessive thinking,
and antisocial behavior required evidentiary hearing); cf. Blackwell v. Parratt, 526 F.2d 1142,
1143 (8th Cir. 1975) (per curiam) (competency determination based on reports not specifically
addressed to competency to stand trial is insufficient; Dusky due process standards require new

hearing).
854. 18 U.S.C. �4246 (1970).
855. Jackson v. Indiana, 406 U.S. 715, 738 (1972).
856. 530 F.2d 644 (5th Cir. 1976).
857. Id. at 647. After 8 months, the trial court found the defendant competent to stand trial

Id. at 646.
858. 520 F.2d 585 (9th Cir. 1975).
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with state and federal offenses. After an initial finding of

incompetence, 6 years elapsed before defendant was arraigned on the
federal charges.859 The Ninth Circuit agreed with the defendant that
the lengthy delay severely prejudiced the probable use of an insanity
defense, and the court consequently dismissed the federal charges for
lack of a speedy trial.860 The court reasoned that failure by the
federal prosecutor at least to request periodic reports on the

competency of the defendant while in state custody was an

abdication of his duty to make a diligent, good faith effort to bring
the federal defendant to trial.861

MOTION FOR CONTINUANCE

In determining whether to grant or deny motions for continuance,
courts consider the timeliness of the motion,862 the moving party's
awareness that no further continuances would be granted,863 and the

sufficiency of time for trial preparation.864 If the purpose of the

859. Id. at 587. The defendant was committed to a state hospital, and after several years, state

charges were dismissed. He was remanded to federal custody, arraigned, found incompetent to
stand trial, and committed to a federal facility. Id.
860. Id. at 589. Adjudged incompetent, defendant could not knowingly and intelligently waive

his right to a speedy trial. Id. at 587.
861. Id. at 588-89. See also Smith v. Hooey, 393 U.S. 374, 383 (1969) (state has constitutional

duty under sixth and fourteenth amendments to make diligent, good faith effort to try federal

prisoner on separate state charges upon his request for speedy trial).
862. E.g., United States v. Johnson, 526 F.2d 600, 601 (8th Cir. 1975) (per curiam) (motion

for continuance on first day of trial denied because jury impaneled and government witnesses
already subpoenaed); United States v. Leonard, 524 F.2d 1076, 1092 (2d Cir. 1975), cerf. denied,
96 S. Ct. 1737 (1976) (continuance not clearly sought until day before trial ended); United States
v. Dilworth, 524 F.2d 470, 472-73 (5th Cir. 1975) (per curiam) (motion for continuance to obtain
substitute counsel filed day before trial denied; 13 months had passed since indictment); United
States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir.), cert, denied, 423 U.S. 1033 (1975) (motion
for continuance filed 7 months after indictment and 11 days before trial denied as untimely
because of extensive investigation and trial preparation by Government and number of witnesses

expected to be called).
863. United States v. Correia, 531 F.2d 1095, 1098 (1st Cir. 1976) (second continuance denied

because court had warned movant that no further continuances would be granted); United States
v. Sahley, 526 F.2d 913, 917-18 (5th Cir. 1976) (continuance denied because both defendant and
counsel had been warned that no further continuances would be granted).

864. United States v. Bryan, 534 F.2d 205, 206 (9th Cir. 1976) (per curiam) (continuance
denied because defendant had 2 months after arraignment to prepare for trial); United States v.

Webb, 533 F.2d 391, 395 (8th Cir. 1976) (continuance denied in "uncomplicated" case in which
trial began 6 days after indictment; defendant had 5 months to prepare for similar state charge);
United States v. Reed, 526 F.2d 740, 741 (2d Cir. 1975), cerf. denied, 96 S. Ct. 1431 (1976)
(continuance denied although 3 days before trial Government disclosed tape recordings of

narcotics transaction; recordings did not necessitate extensive pretrial preparation); United States

v. Johnson, 526 F.2d 600, 601 (8th Cir. 1975) (per curiam) (continuance denied because defense

counsel, who had represented defendant in related state case, had 1-month notice of charges and

2-week notice of trial date); United States v. Fisher, 518 F.2d 836, 841 & n.6 (2d Cir.), cerf.

denied, 423 U.S. 1033 (1975) (continuance denied; substitute defense counsel had a month to

prepare for second trial on relatively uncomplicated charge).



1976] Circuits Note: Criminal 343

motion is to secure the presence of a witness, the courts also consider

the importance of the witness865 and whether the continuance would
increase the likelihood that the witness would be present at trial.866
An appellate court reviews a trial court's disposition of a motion

for continuance by considering all the circumstances present at the
time of the motion, especially those that were apparent to the trial

court, and will reverse only upon a showing of abuse of discretion.867
Although there are no easy tests, the denial of a continuance may be

so arbitrary and so fundamentally unfair that it violates a defendant's
constitutional rights.868 The trial court in Shirley v. North Carolina869
had refused to grant a continuance to secure the presence of a

defense witness despite the importance of his anticipated testimony
and the prosecutor's 16-month delay in bringing the case to trial.870
Concluding that denial of the continuance violated the fundamental
fairness standard implicit in the due process clause, the Fourth
Circuit declared the defendant's conviction invalid.871 The circuit
court noted that the defendant had made diligent efforts to secure

the witness' presence, which appeared likely to succeed within a

reasonable time,872 and that from information available to the trial

865. See United States v. Pitts, F.2d , , No. 75-2080, at 4-5 (4th Cir. Mar. 15,
1976) (denial upheld; no indication that witness sought would provide testimony favorable to

defense); United States v. Bey, 526 F.2d 851, 854-55 (5th Cir.), cert, denied, 96 S. Ct. 2653

(1976) (no theory advanced under which testimony of unavailable witness would be helpful);
Shirley v. North Carolina, 528 F.2d 819, 822-23 (4th Cir. 1975) (denial reversed; witness essential
to defense); cf. United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir.), cert, denied, 423
U.S. 1033 (1975) (failure of defendant to seek deposition of witness in Brazil is one factor

justifying denial of continuance to obtain witness' presence).
866. See United States v. Correia, 531 F.2d 1095, 1099 (1st Cir. 1976) (denial upheld;

Government had failed to locate witness during previous 4-week continuance); Shirley v. North
Carolina, 528 F.2d 819, 822 (4th Cir. 1975) (denial reversed; efforts to secure essential defense
witness likely to succeed); United States v. Brandenfels, 522 F.2d 1259, 1262-63 & n.9 (9th Cir.),
cert, denied, 423 U.S. 1033 (1975) (denial upheld; extradition of missing witness from Brazil

uncertain).
867. Ungar v. Sarafite, 376 U.S. 575, 589 (1964); United States v. Webb, 533 F.2d 391, 395

(8th Cir. 1976); United States v. Sahley, 526 F.2d 913, 918 (5th Cir. 1976); Shirley v. North
Carolina, 528 F.2d 819, 822-23 (4th Cir. 1975); United States v. Reed, 526 F.2d 740, 741 (2d Cir.
1975), cert, denied, 96 S. Ct. 1431 (1976); United States v. Brandenfels, 522 F.2d 1259, 1262-63
(9th Cir.), cert, denied, 423 U.S. 1033 (1975).
868. Ungar v. Sarafite, 376 U.S. 575, 589 (1964). There is no constitutionally prescribed

minimum time period between the appointment of counsel and trial, although the period must be
long enough to assure the defendant his rights to due process and assistance of counsel. United
States v. Sahley, 526 F.2d 913, 918 (5th Cir. 1976) (18-day period between appointment of
substitute counsel and trial did not deny defendant his sixth amendment rights); see United States
v. Webb, 533 F.2d 391, 395 (8th Cir. 1976) (6-day period between appointment of counsel and
trial did not deny defendant due process).

869. 528 F.2d 819 (4th Cir. 1975).
870. Id. at 822-23.
871. Id. at 823.
872. Id. at 822.
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judge at the time the motion was made, the witness' testimony
promised to be vital to the defense.873

JURY SELECTION

Challenges to the Array. Defendants may challenge selection

procedures for grand and petit juries in the federal courts as violating
either the Jury Selection and Service Act of 1968874 or the
Constitution.875 The Act requires each federal district court to

implement a plan to select juries randomly from a fair cross-section
of the community.876 In order to maintain a statutory challenge to a

jury array, a defendant accused of a federal crime must comply with
the procedure set forth in the Act. A challenge must be made by a

motion for dismissal or for a stay of proceedings before voir dire or

within 7 days after the discovery of grounds for the motion,
whichever is earlier.877 The motion must contain a sworn statement

alleging facts constituting a substantial failure to comply with the
Act.878 A defendant may not hold the court to strict procedural
compliance, however, as the Fifth Circuit held this term in United
States v. Evans.819

873. Id. at 822-23. The court also observed that the witness sought was the only disinterested
witness and that his testimony would have contradicted that of the chief government witness. Id.

874. 28 U.S.C. �� 1861-74 (1970). See generally Note, The Jury Selection and Service Act, 4
ST. MARY'S L.J. 470 (1972).
875. See United States v. Kirk, 534 F.2d 1262, 1278 (8th Cir. 1976) (persons aged 18-20 are

not identifiable group the exclusion of which renders a jury list violative of fifth and sixth

amendments).
876. Jury Selection and Service Act of 1968, 28 U.S.C. �� 1863(a), (b)(2) (1970). Juries must

be selected at random; a plan meets this requirement if it ensures the formation of a jury pool
that does not arbitrarily exclude a class of persons. See United States v. Davis, 518 F.2d 81, 82
(10th Cir.), cert, denied, 423 U.S. 997 (1975) (selection process complied with district court plan
and federal law although only two veniremen remained from which to select twelfth juror). The
district court plan must specify those groups in the community whose members must be barred
from service because they are exempt and those groups whose members may be excused upon
individual request. Jury Selection and Service Act of 1968, 28 U.S.C. �� 1863(b)(5H6) (1970).
The Act specifically prohibits exclusions from jury service based on race, color, religion, sex,

national origin, or economic status. Id. �1862. Each district plan must specify whether

prospective jurors will be selected from voter registration lists or actual voter lists. If necessary to

carry out the intent of the Act, each plan must specify sources of names other than voter lists. Id.

�1863(b)(2); see United States v. Kirk, 534 F.2d 1262, 1278 (8th Cir. 1976) (exclusion of

persons who reach voting age between elections does not render jury list unrepresentative;
alternative source not required).

877. Jury Selection and Service Act of 1968, 28 U.S.C. �� 1867(a), (e) (1970); see United

States v. Grose, 525 F.2d 1115, 1118 (7th Cir. 1975), cert, denied, 96 S. a. 1447 (1976)
(objection after voir dire that only 1 out of 44 prospective jurors was black denied as untimely).

878. Jury Selection and Service Act of 1968, 28 U.S.C. �� 1867(a), (d) (1970); see United

States v. Grose, 525 F.2d 1115, 1119 (7th Cir. 1975), cert, denied, 96 S. Ct. 1477 (1976) (oral
observation insufficient to support motion).
879. 526 F.2d 701, 706 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3228 (U.S. Oct. 4, 1976)

(technical deviations irrelevant if they do not thwart basic purpose of the Act). Defendants
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The Constitution requires that grand and petit juries be drawn

from a representative cross-section of the community,880 and

defendants challenging the array must demonstrate that the jury
selection system excludes an identifiable community group.881 The

Second Circuit ruled this term in Cobbs v. Robinson882 that residents

of the town where the alleged crime was committed were not

necessarily a cognizable group whose exclusion from the grand jury
array rendered the selection process defective.883 A panel of the Third

Circuit in Zicarelli v. Gray884 held that the defendant was deprived of

contended that the local procedure was invalid primarily because clerks, rather than judges,
determined exemptions, disqualifications, or exclusions, and because they were improperly
including certain exempt individuals in the pool. Id. at 704-05; see Jury Selection and

Service Act of 1968, 28 U.S.C. �� 1863(b)(6), 1865(a) (1970). The court held that such

procedural deviations did not amount to substantial failure to comply with the Act, which seeks to
ensure the random selection of juror names based on objective criteria. 526 F.2d at 703.

880. Taylor v. Louisiana, 419 U.S. 522, 524, 528, 531 (1975) (exclusion of women from petit
jury venire violates sixth amendment); Cobbs v. Robinson, 528 F.2d 1331, 1334 (2d Cir. 1975),
cerf. denied, 96 S. Ct. 1419 (1976) (systematic exclusion of any group from grand jury violates
cross-section requirement). See also Van Dyke & Wolinsky, Quandra v. Superior Court of the City
and County of San Francisco: A Challenge to the Composition of the San Francisco Grand Jury,
27 HAST. L.J. 565, 579-90 (1976) (even investigating grand jury lacking power to indict must
meet constitutional standard of random selection).

881. Zicarelli v. Gray, F.2d , . , No. 75-1173, at 10 (3d Cir. Nov. 18, 1975),
rev 'd en banc on othergrounds, F.2d , , No. 75-1173 (3d Cir. Sept. 10, 1976) (group
excluded must be distinctive; geographical groups are identifiable); Cobbs v. Robinson, 528 F.2d

1331, 1334, 1341 (2d Cir. 1975), cert, denied, 96 S. Ct. 1419 (1976) (residents of town where
crime committed not a cognizable group). Similarly, defendants in state courts only may challenge
jury selection procedures by showing that an identifiable group was excluded from the venire from
which his jury was selected. Anderson v. Casscles, 531 F.2d 682, 684-85 (2d Cir. 1976) (statistical
disparity between percentage of blacks in community and in panel, but no violation absent
showing of intentional exclusion because no constitutional requirement that jury panels mirror
community); Cobbs v. Robinson, supra at 1336 (sheriff selected prospective jurors; failure to

select by lot had minimal effect on jury composition not amounting to constitutional violation).
The cross-section requirement encompasses only individuals qualified to serve as jurors. United

States v. Gordon-Nikkar, 518 F.2d 972, 976 (5th Cir. 1975). In Gordon-Nikkar, the Fifth Circuit
held that the exclusion of Cuban resident aliens in a trial in Miami, where approximately 30
percent of the population allegedly was composed of resident aliens, did not deprive defendant of
a fair trial. Id. at 975-78. The court first employed a combined equal protection and due process
analysis, finding that although classifications based on alienage inherently are suspect, the
Government demonstrated a compelling state interest in excluding aliens from jury service. Id. at
976-77 (aliens lack a citizen's knowledge of society, politics, customs, and government).
Alternatively, the court reasoned that because Congress has the right under the naturalization
clause of the Constitution to place restrictions on an alien's continued residence, Congress
legitimately may prevent resident aliens from serving as jurors. Id. at 977-78.

882. 528 F.2d 1331 (2d Cir. 1975), cert, denied, 96 S. Ct. 1419 (1976).
883. Id. at 1336 (no showing made that city lines separated racial groups or economic classes);

see Bradley v. Judges, 531 F.2d 413, 417 (9th Cir. 1976) (although racial composition of judicial
district differed from that of surrounding country, difference did not make district a distinct
community). In Cobbs the court also upheld a grand jury selection process in which a county
sheriff summoned for grand jury duty only persons with whom he had a personal acquaintance.
528 F.2d at 1336. The sheriff selected only volunteers and attempted to exclude persons of below
average intelligence; the court stated that this did not constitute the systematic exclusion of a
cognizable class, which would defeat the concept of a representative array. Id. at 1336-37.

884. F.2d , No. 75-1173 (3d Cir. Nov. 18, 1975), rev'd en banc on other grounds
F.2d , , No. 75-1173 (3d Cir. Sept. 10, 1976).
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his constitutional right to a trial by an impartial jury because
residents of the county where the defendant allegedly committed his
crimes were excluded from the jury venire.885 The panel's decision
was reversed en banc on the ground that Zicarelli had not exhausted his
state remedies on this issue.886 The courts also suggested this term
that nonfreeholders887 and students over the age of 21888 might
constitute cognizable groups in the community. The Second Circuit
held that both exclusion and cognizability must be proven, but the
Third Circuit ruled that once defendant proves exclusion, he need not

prove that the group has distinct characteristics.889
Underrepresentation of an identifiable group in the jury venire,

standing alone, does not establish a constitutional violation;890 rather,
885. Id. at , No. 75-1173, at 10, 12-13. The defendant was indicted for crimes allegedly

committed in Hudson County, New Jersey. The trial was transferred to Burlington County to
facilitate the protective custody of a government witness, and the jury was selected exclusively
from residents of Burlington County. Id. at , No. 75-1173, at 3-4. The court decided that the
exclusion of Hudson County residents from the venire deprived defendant of the possibility of
trial by a jury consisting of residents of the area where the crime was committed. Id. at , No.
75-1173, at 13. The court observed that substantial differences often exist between residents of
different geographical areas and refused to place the burden of persuasion on the defendant to
show that the residents of Hudson County were "distinct." Id. at , No. 75-1173, at 8-11. But
see Bradley v. Judges, 531 F.2d 413, 417 (9th Cir. 1976) (no constitutional right to jury drawn
exclusively from racially distinct judicial district as opposed to entire county encompassing that
district).
In Zicarelli the panel did not reach the question whether defendant had been denied a trial in

the district where the crime was committed, because they decided he had been denied a trial by a

fair cross-section of the community. F.2d at , No. 75-1173, at 7-8; see Peters v. Kiff,
407 U.S. 493, 500 (1972) (cross-section requirement). The court noted, however, that the word
"district" is not synonymous with "vicinage" or "county," and that New Jersey law provides a

statewide district for all actions brought as a result of a state grand jury's actions. F.2d at

, No. 75-1173, at 7-8 & n.14; see Bradley v. Judges, supra at 417 (refusal to equate sixth
amendment "district" with local judicial district). See generally 2 HOFSTRA L. REV. 415 (1974).
The Third Circuit held en banc that the Constitution requires only that a petit jury be drawn from
the state and the federal judicial district within which the crime occurred F.2d , ,

No. 75-1173, at 29 (3d Cir. Sept. 10, 1976).
886. F.2d , , No. 75-1173, at 14-16 (3d Cir. Sept. 10, 1976).
887. Curry v. Estelle, 524 F.2d 981, 983 (5th Cir. 1975) (defendant contended that grand jury

pool excluding nonfreeholders is unrepresentative of fair cross-section of community; remand
ordered for reconsideration in light of Taylor v. Louisiana). See generally Circuits Note:
1 974-1 975 Term 289-90 & nn.704-10.

888. Anderson v. Casscles, 531 F.2d 682, 686 (2d Cir. 1976) (remand to determine whether
excluded students constitute identifiable group). But see United States v. Diggs, 522 F.2d 1310,
1317 (D.C. Cir. 1975) (youth does not constitute cognizable group).
889. Compare Cobbs v. Robinson, 528 F.2d 1331, 1335 (2d Cir. 1975), cert, denied, 96 S. Ct.

1419 (1976) (petitioner must establish both exclusion and cognizability) with Zicarelli v. Gray,
F.2d , , No. 75-1173, at 10-11 (3d Cir. Nov. 18, 1975), rev'd en banc on other

grounds, F.2d , No. 75-1173 (3d Cir. Sept. 10, 1976) (defendant, having proved
exclusion, need not prove excluded group distinctive).

Once defendant establishes exclusion and cognizability, he need not show actual prejudice.
Curry v. Estelle, 524 F.2d 981, 983 (5th Cir. 1975); see Zicarelli v. Gray, supra at , No.

75-1173, at 13 (state did not show absence of prejudice arising from exclusion).
890. Swain v. Alabama, 380 U.S. 202, 208-09 (1965) (10 percent underrepresentation of

blacks does not prove purposeful exclusion); Anderson v. Casscles, 531 F.2d 682, 685 (2d Cir.

1976) (2 percent disparity does not prove exclusion).
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a defendant challenging the array must show a purposeful and
deliberate exclusion.891 In Sanford v. Hutto892 however, the Eighth
Circuit eased this burden by affirming a lower court determination
that a substantial disparity between the percentage of qualified jurors
from a particular group and the percentage actually chosen, combined
with a showing that the selection process provides an opportunity to

discriminate, establishes a prima facie case of deliberate exclusion.893

Voir Dire. The purpose of the voir dire is to ascertain the

qualifications of potential jurors and to reveal any disqualifying biases
or prejudices.894 Thus, the examination is designed to elicit
information to assist counsel in making challenges for cause and in

exercising peremptory challenges.895 In United States v. Segal896 the
Third Circuit reversed a conviction for bribery of an Internal Revenue
agent because the trial court refused to ask the veniremen whether
they, or any member of their families, had ever been employed by
the Internal Revenue Service, thus depriving defendant of information
that might have provided a basis for challenge.897

The trial court has wide discretion in conducting the voir dire898

891. See Zicarelli v. Gray, F.2d , , No. 75-1173, at 10-11 (3d Cir. Nov. 18,
1975), rev'd en banc on other grounds, F.2d , ,No. 75-1173 (3d Cir. Sept. 10,
1976); Cobbs v. Robinson, 528 F.2d 1331, 1335, 1341 (2d Cir. 1975), cerf. denied, 96 S. Ct. 1419
(1976); United States v. Grose, 525 F.2d 1115, 1119 (1975), cerf. denied, 96 S. Ct. 1447 (1976).

892. 523 F.2d 1383 (8th Cir. 1975) (per curiam).
893. Id. ; see Sanford v. Hutto, 394 F. Supp. 1278, 1281-82 (E.D. Ark. 1975) (blacks

underrepresented by from 4 percent to 39 percent). The opportunity to discriminate existed
because an all-white jury commission, whose members knew the race of those selected, had chosen
defendant's venire. Id. at 1282-83 (testimony of commissioners denying discrimination insufficient
to rebut prima facie showing of discrimination). The district court noted two other methods of
showing prima facie discrimination: a showing of totalexclusion from jury service and a showing of
spectacular or marked underrepresentation. Id. at 1281. This indicates that the greater the
disparity, the less need there is for a showing of opportunity to discriminate.

894. United States v. Wooton, 518 F.2d 943, 945 (3d Cir.), cerf. denied, 423 U.S. 895 (1975).
895. United States v. Segal, 534 F.2d 578, 581 (3d Cir. 1976). See generally 2 C. WRIGHT

�382; Note, Voir Dire: Establishing Minimum Standards to Facilitate the Exercise ofPeremptory
Challenges, 27 STAN. L. REV. 1493 (1975).
896. 534 F.2d 578 (3d Cir. 1976).
897. Id. at 581. Twelve out of the 31 veniremen indicated that they were affiliated with the

Government, but the trial court refused to propound more specific questions. The Third Circuit
reasoned that defendants were entitled to investigate the possibility of lingering loyalty or

knowledge of agency procedures. Id.
898. United States v. Hall, 536 F.2d 313, 324 (10th Cir. 1976), petition for cert, filed, 45

U.S.L.W. 3011 (U.S. July 8, 1976) (No. 76-11); see United States v. Cavanaugh, F.2d ,

, No. 75-1415, at 2-3 (4th Cir. Mar. 4, 1976) (per curiam) (not abuse to refuse to question
individually jurors who incompletely answered questionnaire); United States v. Crow Dog, 532
F.2d 1182, 1198 (8th Cir. 1976) (no abuse of discretion to refuse defendant's request to conduct
individual, segregated questioning of prospective jurors); United States v. Desmarais, 531 F.2d
632, 633 (1st Cir. 1976) (no abuse to refuse to allow defendant to conduct voir dire); FED R
CRIM. P. 24(a).
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and in deciding what questions are to be propounded to the panel.899
This term, the circuit courts found no abuse of discretion in a trial
court's refusal to ask prospective jurors whether they disagree with
the legal principles that they would have to apply,900 whether they
would give undue weight to the testimony of law enforcement

officers,901 or whether they could accept and apply the reasonable
doubt standard.902 A court's refusal to allow defense counsel to ask

prospective jurors if they possess a subjective belief in defendant's
innocence is not an abuse of discretion either.903 If a potential area
of actual prejudice has emerged, however, the trial court may not

refuse to ask specific questions that might reveal bias and enable
counsel to make a challenge for cause.904

The Supreme Court this term in Ristaino v. Ross905 held that the
mere fact of a trial confrontation between persons of different races
does not give rise to a constitutional requirement that the trial judge
ask a specific voir dire question directed to racial prejudice.906 The
Court distinguished Ham v. South Carolina901 because the facts of

899. United States v. Desmarais, 531 F.2d 632, 633 & n.2 (1st Cir. 1976) (sufficiency of voir
dire questions can only be determined in light of facts of each case); see United States v. Reed,
526 F.2d 740, 741-42 (2d Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976) (no abuse shown in
rejection of proffered question on "unpleasant experiences" with members of other races); United
States v. Perez-Martinez, 525 F.2d 365, 368 (9th Cir. 1975) (no error to refuse questions
concerning bias in absence of background of racial conflict); United States v. Padilla, 525 F.2d

308, 309 (9th Cir. 1975) (no abuse to refuse to ask defendant's proposed question on juror's
reaction to trial of white and black codefendants).

900. United States v. Cosby, 529 F.2d 143, 149 (8th Cir.), cert, denied, 96 S. Ct. 2647 (1976)
(not abuse of discretion to refuse questions concerning jurors' attitudes on fundamental precepts
of criminal law such as burden of proof, presumption of innocence, and other instructions of the
court; jurors agreed to be governed by instructions).

901. United States v. Golden, 532 F.2d 1244, 1247 (9th Cir. 1976) (court did ask prospective
jurors about their associations with law enforcement activities); accord, United States v. McGregor,
529 F.2d 928, 930-31 (9th Cir. 1976) (defendant must show prejudice resulted from court refusal
to ask questions concerning undue weight). The court in Golden noted that there was no conflict
between the testimony of official and lay witnesses and that the credibility of the law enforcement
officials was not seriously questioned. 532 F.2d at 1247.
902. United States v. Wooton, 518 F.2d 943, 946 (3d Cir.), cert, denied, 423 U.S. 895 (1975)

(court not required to ask whether prospective jurors agree with a proposition of law; jurors have
no prerogative to question the law as given by court).
903. United States v. Cunningham, 523 F.2d 218, 219-20 (8th Cir. 1975) (per curiam) (court

afforded defense counsel opportunity to explain presumption of innocence).
904. United States v. Nell, 526 F.2d 1223, 1228-30 (5th Cir. 1976) (defendant and venireman

both ranking members of rival labor unions). The Fifth Circuit stressed that defense counsel had
exhausted his peremptory challenges, implying that if counsel had not used all challenges, the
court might have deemed the refusal to question nonprejudicial. Id. at 1228-29. The court is not
required to ask the specific questions proffered if the substance of a legitimate proposed inquiry is

included in the court's question. United States v. Hall, 536 F.2d 313, 325 (10th Cir. 1976).
905. 424 U.S. 589 (1976).
906. Id. at 597-98. Defendant, a black man, was charged with violently assaulting a white

security guard, but was unable to point to special factors indicating a likelihood that racial

prejudice would influence the jury. Id. at 590, 598.
907. 409 U.S. 524 (1973). Ham involved a black defendant tried in South Carolina for

possession of marijuana. He was well known in the area as a civil rights activist and asserted that he
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Ristaino did not suggest a likelihood that racial prejudice would
infect the defendant's trial.908

Challenges for Cause and Peremptory Challenges. Counsel

may base challenges for cause on a juror's failure to meet statutory
qualifications909 or upon a showing of bias or prejudice.910 The trial
court exercises discretion in ruling on challenges for cause, and a

party must demonstrate that prejudice in fact existed in the minds of

the challenged jurors.911 Once the possibility of prejudice is

established, however, the judge must conduct a careful examination
to ensure an impartial panel.912 In United States v. Nell913 the Fifth
Circuit found erroneous a failure to excuse a juror who admitted bias
if the ground for the failure is the trial court's uncertainty as to

where the prejudice might fall.914 Actual prejudice is not demon

strated, however, by mere exposure to unfavorable pretrial
publicity,915 by service during the same term on cases in which the

had been framed by law enforcement officials. The Court found that racial issues were inextricably
intertwined with the conduct of the trial, so that the failure to propound specific questions
regarding prejudice denied the defendant procedural due process. Id. at 527.

908. 424 U.S. at 597-98. The Court declined to adopt a per se rule that questions directed at

prejudice are constitutionally required whenever there may be a confrontation in a criminal trial
between persons of different races. Id. at 596 n.8. Prior to Ristaino, at least one circuit had
concluded that the defendant need not show a likelihood of prejudice. United States v. Johnson,
527 F.2d 1104, 1106-07 (4th Cir. 1975) (only in extremely unusual cases will failure to ask

question be harmless). The Court in Ristaino did agree that the questions directed at determining
prejudice are wise if requested by the defendant, and the Court would have reversed under its

supervisory powers had the case arisen in federal court. Id. at 597 n.9. A simple question asking
for a "yes or no answer" as to the existence of racial prejudice may suffice in the federal courts.
See United States v. Padilla, 525 F.2d 308, 309 (9th Cir. 1975) (no error to refuse to ask jurors'
reaction to trial of white defendant and black codefendants because asked if jurors were

prejudiced).
909. See 28 U.S.C. �� 1865-66 (1970), as amended, 28 U.S.C. �1865(b)(l) (Supp. IV, 1974).

A juror must be at least 18 years old, a citizen of the United States, and a resident of the judicial
district for at least 1 year. Id. � 1865(b)(1). Each juror must be mentally and physically able to
understand, read, speak, and write the English language and must not be facing or ever have been
convicted of a felony charge. Id. �� 1865(b)(2)-(5).
910. 28 U.S.C. �1866(c)(2) (1970); see United States v. Nell, 526 F.2d 1223, 1229 (5th Cir.

1976) (actual bias demonstrated by juror's admission of antiunion feelings; error to cause

defendant to exercise peremptory challenge).
911. United States v. Chiarizio, 525 F.2d 289, 295 (2d Cir. 1975) (no error in refusal to dismiss

jurors who overheard single ambiguous remark).
912. See United States v. Hall, 536 F.2d 313, 324 (10th Cir. 1976) (prospective jurors possibly

exposed to pretrial publicity).
913. 526 F.2d 1223 (5th Cir. 1976).
914. Id. at 1228, 1230. During the voir dire of defendant's trial for embezzlement of union

funds, a prospective juror revealed strong antiunion feelings. The court speculated that if the juror
hated unions he might be the champion of a defendant accused of taking money from a union. Id.
915. See United States v. Hall, 536 F.2d 313, 324-25 (10th Cir. 1976) (allegation of prejudicial

pretrial publicity, but voir dire found adequate); United States v. Radetsky, 535 F.2d 556, 570
(10th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (five jurors read unfavorable
articles about defendant, but court ascertained impartiality through additional questioning).
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prosecutor and defense attorney have been involved,916 or by a juror's
acquaintance with a member of the defendant's family if the juror
fails to realize that, the defendant is also a family member.917
Peremptory challenges allow both sides to remove jurors without

explanation and without judicial control.918 Although rule 24(b)
grants 20 peremptory challenges to defendants charged with a capital
offense,919 the Tenth Circuit held this term in United States v.

Maestas920 that if the prosecutor does not seek the death penalty, the
trial court may limit the defendant to the 10 peremptory challenges
allowed in a noncapital prosecution.921 This term the Eighth Circuit,
interpreting Swain v. Alabama,922 held that the prosecutor's use of

peremptory challenges to exclude all black potential jurors from any

particular jury does not violate a defendant's right to trial by an

impartial jury.923 To prove discrimination, a defendant must
demonstrate the systematic use of peremptory challenges to exclude
blacks from juries over an extended period of time.924 This standard
in effect takes the right to an impartial jury away from many

916. See United States v. Riebschlaeger, 528 F.2d 1031, 1032 (5th Cir. 1976) (per curiam),
cert, denied, 45 U.S.L.W. 3250 (U.S. Oct. 4, 1976) (refusal to dismiss entire panel proper because
no specific bias asserted).

917. See United States v. Kelton, 518 F.2d 531, 533 (8th Cir.) (per curiam), cert, denied, 423
U.S. 1021 (1975) (denial of postconviction relief absent evidence that juror realized that
defendant was family member is not abuse of discretion).
918. See Swain v. Alabama, 380 U.S. 202, 220-22 (1965) (in particular cases counsel seeking

fair and impartial jury may employ peremptory challenge against black jurors without regard to
traditional standards of equal protection).

919. Fed. R. Crim. P. 24(b).
920. 523 F.2d 316 (10th Cir. 1975).
921. Id. at 318-19 (trial court gave no instructions regarding death penalty). In Maestas the

prosecutor offered to stipulate that he would not seek the death penalty; the Tenth Circuit
considered the trial court's limit on peremptory challenges an acceptance of the stipulation. Id. at
319.
922. 380 U.S. 202 (1965).
923. United States v. Nelson, 529 F.2d 40, 42-43 (8th Cir. 1976) (all three blacks on panel

removed); United States v. Carter, 528 F.2d 844, 847-50 (8th Cir. 1975) (all five available jurors
removed); United States v. Neal, 527 F.2d 63, 65 (8th Cir. 1975) (lone black on panel removed);
United States v. Thompson, 518 F.2d 534, 535 (8th Cir. 1975) (two blacks removed); see Swain v.

Alabama, 380 U.S. 202, 222-24 (1965) (prosecutor may not systematically and intentionally use

peremptory challenges to exclude blacks from jury).
924. See United States v. Nelson, 529 F.2d 40, 43 (8th Cir. 1976); United States v. Carter, 528

F.2d 844, 847-50 (8th Cir. 1975); Circuits Note: 1974-1975 Term 298 & n.752. In Carter the

defendant introduced evidence showing that during 1974 the United States attorney's office in the

Western District of Missouri had excluded 81 percent of the available black jurors and had stricken

all available black jurors in 7 of the 15 trials involving black defendants. The court found this

evidence insufficient to prove systematic exclusion, because in the majority of cases the

prosecution had challenges left, but still accepted juries on which black persons served. 528 F.2d

at 847-50. In Nelson prosecutors from the same office struck all three blacks from the jury panel;
defendant asserted that this conduct, in addition to the statistics introduced in Carter, established
a prima facie case of systematic exclusion. 529 F.2d at 42-43. Although the Eighth Circuit denied

defendant's challenge, the court issued a warning that if the prosecutor's practices continued the

district judges should take appropriate action. Id. at 43.
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individual defendants and gives it instead only to that defendant
lucky enough to raise the discrimination issue after enough time has
elapsed.

Cathy A. Lewis
Bruce I. Rothschild
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General Conduct of Trial

conduct of the trial judge

Disqualification and Competency. Throughout a criminal

trial, the judge enjoys broad discretion in acting to ensure fairness to

the parties.925 Among his first decisions is whether he should hear the
case at all. Under federal law, a judge must disqualify himself sua

sponte if his impartiality reasonably might be questioned, if he has

personal bias or prejudice concerning a party or personal knowledge
of disputed evidentiary facts, if he has been of counsel to a party
privately or by virtue of government employment, if he or a close
relative has a financial or other substantial interest in the outcome, or
if he or a close relative is a party or lawyer in the case or is likely to
be a material witness.926 A trial judge also must disqualify himself if
either party files a timely and sufficient affidavit setting forth

allegations of bias or prejudice.927 Allegations of prior judicial
exposure to a defendant or a specific set of factual circumstances do
not require disqualification, unless facts are alleged that directly show
the judge's bias.928 Applying this principle, the Second Circuit in
United States v. Bernstein929 upheld the refusal of a trial judge to

disqualify himself from a case involving an alleged conspiracy, even

though he had previously accepted guilty pleas from other defendants

925. Geders v. United States, 96 S. Ct. 1330, 1334 (1976); see ABA STANDARDS, THE
Function of a Trial Judge �� 1.1(a), (b) (1972).
926. 28 U.S.C. �455 (Supp. IV, 1974). Appellate courts generally reject challenges to the

failure of a judge to excuse himself sua sponte, unless the record indicates a statutory basis for
disqualification. See Barry v. United States, 528 F.2d 1094, 1097-100 (7th Cir. 1976), cert.
denied, 45 U.S.L.W. 3230 (U.S. Oct. 4, 1976) (judge's previous connection with United States
attorney's office ended before prosecution began; no mandatory disqualification); United States v.
Jennings, No. 75-1584, at 2 (4th Cir. Jan. 30, 1976) (unpublished per curiam opinion) (no basis in
record for disqualification). The court in Barry did not infer a waiver of section 455 even though
the defendant did not raise the issue until 13 months after his conviction. 528 F.2d at 1097-98 &
n.7; see United States v. Amerine, 411 F.2d 1130, 1134 (6th Cir. 1969) (language in section 455
mandatory and cannot be waived). Contra, Thomas v. United States, 363 F.2d 849, 851 (9th Cir.
1966) (section 455 can be waived by express consent).
927. 28 U.S.C. �144 (1970). The affidavit must be made and filed at least 10 days before trial.

Id. When a timely affidavit is filed, the trial judge may consider only the sufficiency of the
allegations; he must assume their truthfulness. See United States v. Jeffers, 532 F.2d 1101, 1112
(7th Cir. 1976), cert, granted, 45 U.S.L.W. 3221 (U.S. Oct. 4, 1976) (No. 75-1805).
928. See United States v. Jeffers, 532 F.2d 1101, 1112 (7th Cir. 1976), cert, granted, 45

U.S.L.W. 3221 (U.S. Oct. 4, 1976) (No. 75-1805) (recusal not required although judge had
presided at trial convicting defendant of conspiracy for related activities and at trials involving
members of the defendant's organization; motion for recusal must allege facts showing bias, not
mere inferences); United States v. Blackburn, No. 75-1597, at 2-3 (4th Cir. Nov. 10, 1975)
(unpublished per curiam opinion) (judge heard defendant's testimony while presiding over trial of
alleged partner in robbery).
929. 533 F.2d 775 (2d Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3739 (U S June 11

1976) (No. 75-1798).
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under related indictments and had commented at the earlier
proceedings on the far reaching and destructive nature of the

conspiracy.930 Because the remarks were based on judicially acquired
information and did not relate to the guilt or innocence of the

appellants, the Second Circuit did not infer bias.931

Supervision of Trial Proceedings. The Supreme Court this
term reemphasized the importance of the trial judge's power to
control the progress of a trial in protecting the fairness of criminal

proceedings.932 In the exercise of his discretion, the judge may

proceed during the voluntary absence of a defendant,933 refuse

requests by the defendant to institute procedures or take actions that
are expensive but unessential to ensuring a fair trial,934 or institute

necessary security precautions.935 The trial judge may require the
defendant himself to appear at a pretrial hearing936 or to don a wig
during trial to facilitate evaluation of photographic identification
evidence.937
The Supreme Court in Estelle v. Williams938 overruled a decision by

the Fifth Circuit and upheld the conviction of a defendant who,

930. Id. at 784-85 & n.5. The judge's remarks at the earlier proceedings included a reference to

the conspiracy as "a great big scheme" that cost taxpayers millions of dollars. Id. at 784-85.
931. Id. at 784-85 & n.5.
932. Geders v. United States, 96 S. a. 1330, 1335 (1976).
933. See United States v. Peterson, 524 F.2d 167, 182-86 (4th Cir. 1975), cert, denied, 423

U.S. 1088 (1976) (one of six defendants fled before trial for which complicated evidence and
more than 20 government witnesses had been assembled); United States v. Marotta, 518 F.2d 681,
683-84 (9th Cir. 1975) (per curiam) (assumption that defendant's absence from second day of trial
was voluntary not error because present during first day and knew trial to resume); cf. United
States v. Beathune, 527 F.2d 696, 701 (10th Cir. 1975), cert, denied, 96 S. Ct. 2211 (1976)
(within judge's discretion to dismiss jury overnight in defendant's absence).
934. See United States v. Cotroni, 527 F.2d 708, 712 (2d Cir. 1975), cert, denied, 96 S. Ct.

2226 (1976) (refusal to go to Canada to review evidence); United States v. Cooper, 523 F.2d 8, 10
(6th Cir. 1975) (refusal to subpoena prominent people at government expense); cf. United States
v. Crow Dog, 532 F.2d 1182, 1189-90 (8th Cir. 1976) (not error to refuse request for posttrial
evidentiary hearing based on highly speculative allegations of improper identification); United
States v. DeJesus Boria, 518 F.2d 368, 370-71 (1st Cir. 1975) (Puerto Rico's system of conducting
proceedings in English with aid of interpreters but without dual translation and transcription of

testimony held constitutional).
935. See United States v. Howell, 514 F.2d 710, 714-15 (5th Cir.), cert, denied, 423 U.S. 987

(1975) (not error to use metal detector and 11 marshalls because defendants classified as extreme

escape risks, government agents had been threatened, coconspirator intending to plead guilty had
been murdered, and FBI knew of possible attempt on witness' life); cf. United States ex rel. Lloyd
v. Vincent, 520 F.2d 1272, 1273-74 (2d Cir.), cerf. denied, 423 U.S. 937 (1975) (not error to
exclude spectators while undercover narcotics agents testified, because of possible danger to

agents).
936. See United States v. Harber, 523 F.2d 801, 802 (5th Cir. 1975) (per curiam) (defendant's

presence necessary to demonstrate that identification procedure based on photographic array was

not impermissibly suggestive).
937. See United States v. Murray, 523 F.2d 489, 492 (8th Cir. 1975).
938. 96 S. Ct. 1691 (1976).
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without objection, had been tried in prison garb.939 The Court held

that, although compelling a defendant to stand trial before a jury in

prison clothing violates due process, the failure of the defendant in
Estelle to object negated the necessary element of compulsion.940 In

dissent, Justices Brennan and Marshall objected to the Court's
definition of the right not to appear in prison clothes in terms of

compulsion and argued that the evidence did not support an

inference that the defendant had knowingly, voluntarily, and

intelligently waived his constitutional right.941
The judge's control of the trial includes broad discretion to

sequester witnesses942 and to exempt particular witnesses from a

sequestration order.943 The remedies for violation of such an order

range from citing noncomplying witnesses for contempt to limiting or

excluding their testimony.944 Generally, however, a judge may not

disqualify a witness for violating a sequestration order, unless the
defendant or his counsel knew about or encouraged the violation.945
The Fifth Circuit in Barnard v. Henderson946 reversed a conviction,
relying in part on the improper exclusion of vital defense testimony

939. Id. at 1697. The Fifth Circuit found that defendants who had not made bail in the

jurisdiction involved customarily were tried in prison garb and therefore refused to infer a waiver
of the defendant's rights from the mere failure to object at trial. Id. at 1696.

940. Id. at 1696-97. The defendant had raised the issue with a jail attendant before trial. Id. at
1695. The Court observed that a defendant might decide to appear in prison garb to elicit
sympathy from the jury. Id. at 1695-96 & n.5. The Court also suggested that a defendant on trial
for an offense committed while in jail might be compelled to appear in prison garb. Id. at 1694.

The concurring opinion characterized the right not to be tried in prison garb as a trial-type right
for which the failure to object at trial could be interpreted as a "tactical choice" or "procedural
default" precluding the defendant from later raising the issue. Id. at 1697-98 (Powell, J., with
Stewart, J., concurring).
941. Id. at 1698-702 (Brennan, J., with Marshall, J., dissenting). The dissenters also disagreed

with the concurring Justices' characterization of the right as a trial-type right subject to forfeiture
by procedural default as opposed to a knowing and intelligent waiver as defined in Johnson v.

Zerbst. Id. at 1702-04; see Johnson v. Zerbst, 304 U.S. 458 (1938).
942. Geders v. United States, 96 S. Ct. 1330, 1335 (1976).
943. See United States v. Maestas, 523 F.2d 316, 321 (10th Cir. 1975) (FBI agent assisting

prosecutor properly exempted because no showing of abuse of discretion or manifest injustice);
United States v. Rollins, 522 F.2d 160, 167 (2d Cir. 1975), cert, denied, 424 U.S. 918 (1976)
(postal inspector assisting prosecutor exempted).
944. See Holder v. United States, 150 U.S. 91, 92 (1893) (witness may be cited for contempt,

have the credibility of his testimony questioned, or in particular circumstances be disqualified
from testifying); Nick v. United States, 531 F.2d 936, 937 (8th Cir. 1976) (per curiam) (witness
permitted to give character testimony, but not cumulative testimony about facts of case).

945. See Braswell v. Wainwright, 463 F.2d 1148, 1154-55 (5th Cir. 1972) (disqualification
improper because witness violated order without knowledge, procurement, or consent of
defendant or his counsel); United States v. Kiliyan, 456 F.2d 555, 560-61 (8th Cir. 1972)
(disqualification proper because defense counsel permitted spectator to remain in court after
necessity of calling her as witness became obvious).
946. 514 F.2d 744 (5th Cir. 1975).
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from a witness who briefly and unintentionally violated a

sequestration order.947
In Geders v. United States948 the trial judge had sequestered all

witnesses, and he ordered the defendant not to consult with his
attorney about anything during an overnight recess that fell between
direct and cross-examination of the defendant.949 Distinguishing the
impact of such an order on the defendant from that on nonparty
witnesses,950 the Supreme Court held that the order in Geders, by
preventing the defendant from consulting his attorney during a

17-hour recess, violated his sixth amendment right to the assistance
of counsel.951 The Court also noted the availability of less intrusive,
alternative means to avoid improper influence or coached testimony,
such as postponing the recess until the completion of the defendant's
examination.952
In dealing with the contingencies of a criminal proceeding, the trial

judge may vary the normal order of the presentation of evidence953
and may limit the scope of examination of witnesses.954 The Ninth

947. Id. at 745-46. The witness was absent due to illness when the court issued the

sequestration order and had heard only 15 minutes of testimony before her presence was noticed.
Id. In reversing, the Fifth Circuit also relied upon the denial of the defendant's request to have his
own ballistics expert examine the murder weapon and bullet. Id. at 746.
948. 96 S. Ct. 1330 (1976).
949. Id. at 1332-34.
950. Id. at 1335. The Court indicated that warning a nonparty witness not to discuss his

testimony during a recess was within the sound discretion of the trial judge. Id.
951. Id. at 1337. The Court stressed the defendant's need to discuss with counsel the

significance of the day's events as well as tactical decisions and strategies. Id. at 1335. Two Justices
would have extended the holding explicitly to all orders barring communication between
defendant and counsel if such communication would not interfere with the progress of the trial.
Id. at 1337-38 (Marshall, J., with Brennan, J., concurring).

952. Id. at 1336-37.
953. See United States v. Webb, 533 F.2d 391, 395-96 (8th Cir. 1976) (not error to allow

Government to reopen its case to meet defendant's contention that no proof has been presented
that unregistered firearm was serviceable); United States v. Turner, 528 F.2d 143, 162-63 (9th
Cir.), cert, denied, 423 U.S. 996 (1975) (per curiam) (not error to admit hearsay evidence

regarding alleged conspiracy subject to later proof of existence of conspiracy); United States v.

Woods, 518 F.2d 696, 698 (8th Cir. 1975) (not error to allow other witnesses to testify while

awaiting return of previous witness for cross-examination). Of course, the judge may refuse

requests to vary the order of proof. See United States v. Ballard, 535 F.2d 400, 406 (8th Cir.

1976), petition for cert, filed, 45 U.S.L.W. 3005 (U.S. July 2, 1976) (No. 75-1916) (not error to
refuse to allow defense counsel to cross-examine witness beyond scope of his direct testimony;
defense required to call witness); Truman v. Wainwright, 514 F.2d 150, 152 (5th Cir. 1975) (not
error to refuse to let defense call witness during prosecution's case).

954. See United States v. Turner, 528 F.2d 143, 166 (9th Cir.), cert, denied, 423 U.S. 996

(1975) (per curiam) (not error to restrict questioning about alternative methods of voice

identification because testimony threatened to usurp jury's function); United States v. Mandell,
525 F.2d 671, 678-79 (7th Cir. 1975) (per curiam), cert, denied, 423 U.S. 1049 (1976) (limiting
collateral questioning is within discretion of judge); cf. United States v. McGregor, 529 F.2d 928,
931-32 (9th Cir. 1976) (judge's warning that defense questioning would open up area for

prosecution questions is not improper); United States v. Librach, 520 F.2d 550, 555-56 (8th Cir.

1975), petition for cert, filed, 45 U.S.L.W. 3101 (U.S. July 26, 1976) (No. 76-106) (prosecution
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Circuit, however, reversed a conviction in a trial in which the judge's
refusal to permit the recall of a witness resulted in the exclusion of

evidence vital to the defense.955 The judge's discretion also extends to
the timing of recesses956 and continuances during trial.957 The
discretion of the trial judge does not extend to basic ministerial tasks
such as admitting pro hac vice out-of-state attorneys who are in good
standing with the bar.958

Provided he maintains an appearance of impartiality, the trial judge
may participate actively in criminal proceedings.959 He may question
witnesses to clarify ambiguous testimony960 and issues for the jury961
and may call witnesses of his own.962 The Fourth Circuit in United
States v. Karnes963 held that a judge abused his discretion and

destroyed his impartiality by calling witnesses whose testimony was

essential to the prosecution's prima facie case and by not instructing
the jury that the court's witnesses deserved no more credence than
those called by the parties.964 In another case this term, United States

permitted to lead own witness who departed from grand jury testimony); United States v. Rowan,
518 F.2d 685, 691-92 (6th Cir.), cert, denied, 423 U.S. 949 (1975) (Government permitted to

impeach own witness; error, if any, harmless because of weight of evidence).
955. United States v. Keller, 523 F.2d 1009, 1011-17 (9th Cir. 1975) (judge refused to let one

defendant return to stand at close of trial to clarify testimony and introduce newly discovered
supporting documents).

956. See United States v. Smith, 538 F.2d 1359, 1361 (9th Cir. 1976) (calling usual overnight
recess in middle of defense cross-examination of government witness not an abuse of discretion).
957. Ungar v. Sarafite, 376 U.S. 575, 589 (1964); see notes 862-73 supra and accompanying

text.

958. See In re Evans, 524 F.2d 1004, 1007-08 (5th Cir. 1975) (mandamus granted to compel
admission pro hac vice of attorney whom judge had improperly excluded; no discretion to deny
admission absent conduct justifying disbarment).

959. See United States v. Cortwright, 528 F.2d 168, 175 (7th Cir. 1975) (not abuse of
discretion if trial judge confines himself to such acts as speeding introduction of evidence and
providing helpful hints to defendants and counsel); United States v. Nazarro, 472 F.2d 302, 303
(2d Cir. 1973) (participation must never reach point where jury knows court believes defendant is
guilty).
960. See United States v. Bernstein, 533 F.2d 775, 794-96 (2d Cir. 1976), petition for cert.

filed, 44 U.S.L.W. 3739 (U.S. June 11, 1976) (No. 75-1798) (judge questioned witness to clarify
content of certain conversations); United States v. Coates, No. 74-2337, at 2-3 (4th Cir. Apr. 29,
1976) (unpublished per curiam opinion) (judge interrupted both parties to clarify questions and
answers); cf. United States v. Jones, 514 F.2d 648, 650 (5th Cir. 1975) (per curiam) (not error to
ask hostile witness if he had or desired attorney and if he was aware of perjury statutes).
961. United States v. Trotter, 529 F.2d 806, 814 (3d Cir. 1976) (trial judge correctly denied

defense counsel permission to use inaccurate paraphrase of interview during cross-examination of
government witness); United States v. Cortwright, 528 F.2d 168, 175 (7th Cir. 1975)
(participation proper if it clarifies issues for jury); see United States v. Reed, 526 F.2d 740, 743
(2d Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976) (no error in asking pointed questions that
focused on issue and thus restricted meandering cross-examination).
962. FED. R. Evid. 614; see United States v. Chambers, No. 75-1153, at 2-3 (4th Cir. Feb. 3,

1976) (unpublished per curiam opinion) (within court's discretion to call witness).
963. 531 F.2d 214 (4th Cir. 1976).
964. Id. at 216-17. The Government admitted that it had no case without the testimony of the

court's witnesses, a codefendant and his wife, yet was unwilling to call them because they had
previously made conflicting statements and withheld information. Id. at 216.
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v. Stanfield,96s counsel's prerogative to address the jury collided with
a trial judge's attempt to interfere with opening statements.966 The
Ninth Circuit ruled that the judge committed prejudicial error by
making an opening statement for both sides that obscured the correct
standard for jury consideration of the evidence.967 Although the

appellate court did not absolutely prohibit such a procedure, it

strongly discouraged opening statements by the trial judge because
the attorneys for each side have a better knowledge of their cases and
the inferences to be drawn from the evidence.968

Motion for Acquittal. At the close of the Government's
case, at the close of the defendant's case, or within 7 days of the

verdict, the defense may move for a judgment of acquittal.969 By
introducing evidence after denial of a motion made at the close of
the prosecution's case, the defendant waives objection to that denial,
and the judge must rule on a renewed motion to acquit according to
all the evidence presented up to the time of the motion.970 The
standard for determining the sufficiency of the evidence to support a

verdict is whether, viewing the evidence most favorably to the

prosecution and accepting reasonable inferences from the evidence, a

reasonable jury could find guilt beyond a reasonable doubt.971 Some
cases continue to refer to a special rule for cases based on

circumstantial evidence, requiring that a motion for acquittal be
granted unless the evidence is not only consistent with a finding of

965. 521 F.2d 1122 (9th Cir. 1975) (per curiam).
966. Id. at 1124-26. In United States v. Dinitz, a double jeopardy case, Chief Justice Burger's

concurring opinion explicitly approved the exclusion of an attorney who repeatedly had violated
warnings about the proper scope and content of opening statements. 96 S. Ct. 1075, 1082 (1976)
(Burger, C.J., concurring).

967. 521 F.2d at 1124-26. The judge said he was making the statements because counsel for
the defendant "talked too long." Id. at 1124. The appellate court felt that the judge's language
might have led the jury to believe that a mere preponderance standard of proof was to be applied.
Id. at 1125-26.

968. Id. at 1125.
969. FED. R. CRIM. P. 29. If the defendant fails to move for acquittal at trial, appellate courts

will evaluate the sufficiency of the evidence only to prevent a manifest miscarriage of justice. See
United States v. Luther, 521 F.2d 408, 411 (9th Cir. 1975) (per curiam) (no manifest injustice).
970. United States v. Black, 525 F.2d 668, 669 (6th Cir. 1975) (per curiam) (motion renewed

at close of all proof).
971. United States v. Cladianos, 532 F.2d 130, 131 (9th Cir. 1976) (per curiam); United States

v. Roby, No. 75-1728, at 3 (8th Cir. Feb. 18, 1976) (unpublished per curiam opinion); see United
States v. Blackshire, 538 F.2d 569, 571 (4th Cir. 1976) (viewed most favorably to prosecution,
circumstantial evidence must tend to show guilt beyond a reasonable doubt); United States v.

Morando-Alvarez, 520 F.2d 882, 884 (9th Cir. 1975) (circumstantial evidence sufficient to

support jury finding of guilt). One case this term indicated that all that is needed is "substantial
evidence" of guilt. See United States v. Mickle, No. 75-1782, at 4 (4th Cir. Mar. 4, 1976)
(unpublished per curiam opinion), quoting United States v. Sherman, 421 F.2d 198, 199 (4th
Cir.), cert, denied, 398 U.S. 914 (1970).
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guilt beyond a reasonable doubt but also inconsistent with every
reasonable hypothesis of innocence.972 In light of the Supreme
Court's 1954 ruling in Holland v. United States973 that it is confusing
and incorrect to instruct a jury concerning this special standard of

proof in cases based on circumstantial evidence,974 most courts have

abandoned the standard in connection with motions to acquit.975

Contempt Under the Federal Rules of Criminal Procedure,
the trial judge may enforce order through contempt proceedings.976 A
presiding judge summarily may punish contempts occurring in his

presence.977 Other types of contemptuous conduct may be punished
only after a hearing; if the contempt involves disrespect or criticism
of the judge who presided at the original trial, the defendant has a

right to a hearing before another judge.978 Trial judges routinely
invoke their contempt powers to compel witnesses to answer

questions.979
972. See United States v. Williams, 519 F.2d 368, 369-70 (8th Cir. 1975) (conflict within

Eighth Circuit as to application of reasonable hypothesis rule, but declined to resolve the

question); United States v. Shahane, 517 F.2d 1173, 1177 (8th Cir.), cert, denied, 423 U.S. 893

(1975) (same). See generally 2 C. WRIGHT �467, at 257-59. Cases actually applying the rule since
1954 are scarce, but they can be found. See, e.g., United States v. Cantu, 504 F.2d 387, 390 (5th
Cir. 1974) (conviction of passengers for possession of marijuana reversed; evidence insufficient to
exclude hypothesis that driver sole possessor); United States v. Roberts, 465 F.2d 1373, 1376 (6th
Cir. 1972) (conviction for receipt of stolen money reversed; all hypotheses of innocence not

excluded). See generally notes 1872-76 infra.
973. 348 U.S. 121 (1954).
974. Id. at 139-40.
975. See, e.g., United States v. Van Fossen, 460 F.2d 38, 40 (4th Cir. 1972); United States v.

Warner, 441 F.2d 821, 825 (5th Cir.), cerf. denied, 404 U.S. 829 (1971); Dirring v. United States,
328 F.2d 512, 515 (1st Cir.), cert, denied, 377 U.S. 1003 (1964). Much of the confusion in this
area stems from the Fifth Circuit's verbalization of its post-Holland standard: whether "reasonable
minds could conclude that the evidence is inconsistent with the hypothesis of the accused's
innocence." United States v. Ragano, 520 F.2d 1191, 1203 n.16 (5th Cir. 1975), cert, denied, 96
S. Ct. 3192 (1976), quoting United States v. Warner, supra at 825; 2 C. WRIGHT �467, at 258
(difference between old rule and current Fifth Circuit formulation is the "reasonable minds"
standard in the latter).
976. FED. R. CRIM. P. 42; see Mazzetti v. United States, 518 F.2d 781, 782-83 (10th Cir.

1975) (contempt citation proper for violating court rule by taking photograph in prohibited area

of courthouse grounds). Not all refusals to follow normal court procedure justify contempt
citations. See United States v. Baechler, No. 74-1595, at 3-5 (4th Cir. Jan. 19, 1976) (unpublished
per curiam opinion) (citation improper for nondisruptive refusal to rise at beginning of court

session).
977. Fed.R. Crim. P. 42(a).
978. FED. R. CRIM. P. 42(b); see Howell v. Jones, 516 F.2d 53, 57-58 (5th Cir. 1975), cert.

denied, 424 U.S. 916 (1976) (communications limited to procedural matters between judge
presiding at contempt hearing and judge presiding at original trial does not violate right to
impartial arbiter).
979. See United States v. Martin, 525 F.2d 703, 707-10 (2d Cir.), cerf. denied, 423 U.S. 1035

(1975) (defendant refused to name nuns to whom he allegedly reported bookkeeping
irregularities); Farr v. Pritchess, 522 F.2d 464, 469 (9th Cir. 1975), cerf. denied, 96 S. Ct. 3200
(1976) (refusal of journalist to name sources); Howell v. Jones, 516 F.2d 53, 58 (5th Cir. 1975)
cert, denied, 424 U.S. 916 (1976) (refusal to name lawyers who allegedly had declined to
represent him at hearing on previous contempt citation).
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conduct of the prosecutor

Discretion to Prosecute. Prosecuting attorneys have broad
discretion in determining which cases to try and what charges to

bring.980 The prosecutor, however, may neither employ his discretion
to retaliate against an accused for attempting to exercise his
procedural rights981 nor single out an individual for prosecution on

the basis of an impermissible motive such as racial prejudice. In order
to succeed on an allegation of discriminatory prosecution, a

defendant must rebut the presumption that the prosecutor acted in

good faith.982
Pursuant to the separation of powers doctrine, the courts have

adopted a policy of noninterference with decisions not to

prosecute.983 The Fifth Circuit reaffirmed this policy in United States
v. Cowan,984 in which the Watergate Special Prosecutor had made a

plea bargain agreement with a defendant in order to secure his
testimony in a subsequent prosecution against a former Secretary of
the Treasury.985 The trial court rejected the plea arrangement and
ordered that a prosecutor be specially designated to proceed against

980. United States v. Olson, 504 F.2d 1222, 1225 (9th Cir. 1974) (dismissal of four-count
indictment reversed where judge improperly attempted to force prosecutor to proceed on only one

count); see United States v. Cowan, 524 F.2d 504, 514 (5th Cir. 1975), cert denied, 96 S. Ct.

2168 (1976) (upheld prosecutorial discretion to enter plea agreement in order to secure future

testimony); United States v. Smith, 523 F.2d 771, 782 (5th Cir. 1975), petition for cert, filed, 44
U.S.L.W. 3594 (U.S. Apr. 12, 1976) (No. 75-1451) (discretion to prosecute for making false
statements on tax return upheld); United States v. Mann, 517 F.2d 259, 271 (5th Cir. 1975), cert.
denied, 423 U.S. 1087 (1976) (decision to charge selected individuals for book fraud not

reviewable).
The prosecutor's discretion is limited by the requirement that he honor the terms of any plea

agreements. See United States v. Garcia, 519 F.2d 1343, 1345 (9th Cir. 1975) (conviction
reversed because defendant had right to rely on deferred prosecution agreement made with

prosecutor).
981. United States v. Ruesga-Martinez, 534 F.2d 1367, 1369-71 (9th Cir. 1976) (conviction

reversed where prosecutor increased charge from misdemeanor to felony following defendant's
refusal to waive his right to appear before district judge in lieu of magistrate and be tried by jury).

982. See United States v. Crow Dog, 532 F.2d 1182, 1196 (8th Cir. 1976) (defendant's
evidence at pretrial hearing insufficient to rebut presumption of good faith prosecution); United
States v. Oaks, 527 F.2d 937, 940 (9th Cir. 1975) (per curiam) (member of tax rebellion group

prosecuted for tax evasion; discriminatory prosecution claim rejected). Claims of discriminatory
prosecution are deemed waived if not properly filed as part of a pretrial motion. Fed. R. CRIM. P.
12(b); see United States v. Radetsky, F.2d , , No. 74-1484, at 32 (10th Cir. Mar.

23, 1976).
983. United States v. Cox, 342 F.2d 167, 171 (5th Cir.) (en banc), cert, denied, 381 U.S. 935

(1965) (courts may not interfere with prosecutor's discretion in initiating and controlling criminal

prosecutions); see United States v. Cowan, 524 F.2d 504, 513 (5th Cir. 1975), cert, denied, 96 S.

Ct. 2168 (1976) (court order to proceed with prosecution contrary to plea agreement reversed);
cf. United States v. Olson, 504 F.2d 1222, 1225 (9th Cir. 1974) (order dismissing four-count

indictment after prosecutor refused to proceed on one count reversed).
984. 524 F.2d 504 (5th Cir. 1975), cert, denied, 96 S. Ct. 2168 (1976).
985. Id. at 506-07.
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the defendant on the original charges.986 The Fifth Circuit held that

the trial judge had abused his discretion in interfering with the proper
function of the prosecutor as a representative of the executive

branch.987 The courts have been even more reluctant to intervene in

response to challenges by members of the general public aggrieved by
the prosecutor's failure to act;988 indeed, the existence of a legal
remedy in such a suit remains problematical.989

Withholding Evidence. The Supreme Court in Brady v.

Maryland990 held that a prosecutor has a duty to disclose evidence
favorable to the accused upon request.991 Subsequent cases have
addressed the extent of the prosecutor's duty to disclose and the
standards to be applied by courts in reviewing convictions obtained
where evidence either intentionally or negligently was withheld.992 In
its most recent pronouncement on the subject, the Supreme Court in
United States v. Agurs993 divided nondisclosure cases into three

categories: knowing use of perjured testimony by the prosecutor;
failure of the prosecutor to supply evidence in response to a specific
request by the defense; and failure to supply evidence when faced

986. Id. at 507.
987. Id. at 513-14.
988. See Nader v. Saxbe, 497 F.2d 676, 677 (D.C. Cir. 1974) (mandamus action brought by

private citizen and nonprofit corporation to compel Attorney General to prosecute alleged
violators of Federal Corrupt Practices Act dismissed for lack of standing because Act repealed after

suit instituted); Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d 375, 376 (2d Cir.

1973) (class action by prison inmates to compel investigation into alleged illegalities by state

officials in managing correctional facility dismissed; decision within prosecutor's discretion).
989. The few decided cases evidence a trend toward permitting limited judicial review, but no

court has compelled the prosecutor to institute criminal proceedings. See Nader v. Saxbe, 497
F.2d 676, 679 (D.C. Cir. 1974). The court in Nader indicated that judicial review would be
restricted to the question whether the fixed prosecutorial policies of the Attorney General
exceeded the constitutional and statutory limits of prosecutorial discretion. Id. at 679; see Note,
The Use of Mandamus to Control Prosecutorial Discretion, 13 AM. CRIM. L. Rev. 563, 583-84
(1976).
990. 373 U.S. 83 (1963).
991. Id. at 87; see United States v. Librach, 520 F.2d 550, 553 (8th Cir. 1975) (nondisclosure

of evidence material to witness' credibility falls within Brady rule; new trial ordered); notes 714-38
supra and accompanying text. See also Jencks Act, 18 U.S.C. � 3500(b) (Supp. IV, 1974)
(Government must disclose prior statements of prosecution witnesses before cross-examination);
notes 739-63 supra and accompanying text.
992. E.g., Moore v. Illinois, 408 U.S. 786, 794-95 (1972) (failure to disclose misidentification

of defendant not material in light of corroborating evidence); United States v. Stofsky, 527 F.2d
237, 243 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (perjury by
government witness not known to prosecutors and not so material as to require new trial); United
States v. Morell, 524 F.2d 550, 553 (2d Cir. 1975) (material evidence withheld; remand for
determination of government culpability); cf. United States v. Hilton, 521 F.2d 164, 166 (2d Cir.
1975) (remand for determination of culpability in suppression of Jencks Act material). See
generally Comment, Brady v. Maryland and the Prosecutor's Duty to Disclose, 40 U. CHI. L. REV.
112(1972).

993. 96 S. Ct. 2392 (1976).
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with either a general request for all Brady material or no request at
all.994 The deterrence of deliberate prosecutorial misconduct is an

overriding concern in nondisclosure cases because of the impact of
such conduct on the truth-seeking process.995 Thus, the Court stated
that the knowing use of perjured testimony by the prosecutor
warrants reversal if there is any reasonable likelihood that the false
testimony may have affected the outcome.996 The lower courts have

applied this standard in cases in which the prosecutor failed to

disclose subsistence payments to material government witnesses.997
The Court in Agurs drew a sharp distinction between the second

and third categories, focusing on the specificity of the defense

request for information as a measure of the prosecutor's duty to

respond.998 In the case of a specific request for relevant information,
the Court stated that the prosecutor's failure to disclose favorable
evidence would seldom if ever be excusable.999 The defendant in

Agurs, however, made no request, and therefore the Court evaluated
the evidence withheld in the context of the entire record, concluding
that the defendant was not deprived of her right to a fair trial.1000 If
the defendant makes only a general request or no request whatsoever,
the Court would require a showing that the withheld evidence would

994. Id. at 2397-99.
995. United States v. Morell, 524 F.2d 550, 554 (2d Cir. 1975) (remand to determine degree of

prosecutorial culpability in failing to disclose favorable impeachment evidence); cf. United States
v. Morrison, F.2d , , No. 75-2060, at 6 (3d Cir. Apr. 27, 1976) (prosecutor's
deliberate intimidation of defense witness so subverted truth-seeking process as to require
reversal). Reversal is not required, if the misconduct has no effect on the truth-seeking process. See

Barry v. United States, 528 F.2d 1094, 1100-01 (7th Cir. 1976) (prosecutor's failure to disclose
material relevant to issue of judge's disqualification harmless because material withheld would not

have required disqualification).
996. 96 S. Ct. at 2397; see Mooney v. Holohan, 294 U.S. 103, 112-13 (1935) (per curiam)

(deliberate use of perjured testimony as sole basis for state conviction violates due process); United
States v. Pope, 529 F.2d 112, 114 (9th Cir. 1976) (per curiam) (failure to disclose false testimony
by material government witness regarding plea agreement constitutes reversible error); United
States ex rel. Washington v. Vincent, 525 F.2d 262, 267 (2d Cir. 1975), cert, denied, 424 U.S. 934

(1976) (habeas corpus relief granted where prosecutor failed to correct inaccurrate statement by
witness regarding favorable treatment by prosecutor even though defense had reason to know of

inaccuracy). The Second Circuit places gross negligence in the same category as intentional
misconduct. See United States v. Morell, 524 F.2d 550, 554 (2d Cir. 1975) (deliberate or grossly
negligent failure of Government to produce evidence favorable to defendant requires new trial).
997. See United States v. Librach, 520 F.2d 550, 553-54 (8th Cir. 1975) (nondisclosure of

$10,000 in payments to crucial government witness during pretrial period constitutes reversible

error); United States v. Muckenstrum, 515 F.2d 568, 569 (5th Cir.), cerf. denied, 423 U.S. 1032

(1975) (nondisclosure of $1,000 subsistence payment to government witness harmless in light of
overwhelming evidence of guilt); cf. United States v. Acosta, 526 F.2d 670, 674 (5th Cir.), cert.
denied, 96 S. Ct. 2625 (1976) (Government's failure to disclose amount of subsistence payments
and number of witness' prior convictions rendered harmless by effective cross-examination).

998. 96 S. Ct. at 2398-99.
999. Id. at 2399.
1000. Id. at 2401-02.
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have created a reasonable doubt about the defendant's guilt before
reversing a conviction on the ground of nondisclosure.1001
In order to sustain a Brady allegation, the defendant must show

that an actual suppression of evidence occurred.1002 Courts are not

likely to find suppression if the same information is available to the

defense through other means,1003 or if defense counsel knows more

about the subject in question than the prosecutor.1004 Thus, the
Second Circuit has held that the Government has no duty to produce
transcripts of defense witnesses' testimony before a grand jury.1005
Nondisclosure may not be the only problem; allegations of ineffective
disclosure may arise if defense counsel receives information at trial

with little time to act upon its receipt. Resolution of such allegations
turns on whether the defendant was prejudiced by the timing of the
disclosure.1006

Identity and Availability of Informants. In determining
whether the Government should be compelled to reveal the names

and addresses of informants, the federal courts have adopted the

1001. Id. Two members of the Court urged adoption of a less stringent standard inquiring that
the defendant show only that there was a "significant chance" that the withheld evidence,
developed by skilled counsel, would have created a reasonable doubt. Id. at 2406 (Marshall, J.,
with Brennan, J., dissenting). The "significant chance" test had been applied in several recent
decisions by the Second Circuit. See, e.g., United States v. Stofsky, 527 F.2d 237, 243 (2d Cir.
1975), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (prosecutor not negligent for failing to
discover perjury by key government witness; "significant chance" test applied); United States v.

Miranda, 526 F.2d 1319, 1325 (2d Cir. 1975), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976)
(no "significant chance" that tape recording prosecutor inadvertently lost would alter trial's
outcome); cf. United States v. Hilton, 521 F.2d 164, 166 (2d Cir. 1975) ("significant chance"
standard applicable to inadvertent failure to disclose Jencks Act material).

1002. See Moore v. Illinois, 408 U.S. 786, 794 (1972); Brady v. Maryland, 373 U.S. 83, 87
(1963). The trial court's determination of this issue will not be overturned unless clearly
erroneous. See Pigford v. United States, 518 F.2d 831, 834 (4th Cir. 1975) (per curiam) (viewed in
light of entire record, district court's finding of no suppression of evidence not clearly erroneous).

1003. Cf. United States v. Snow, 537 F.2d 1166, 1168 (4th Cir. 1976) (question whether grand
jury statements fell within scope of Jencks Act moot because other sources furnished substantially
same information); United States v. Jackson, No. 75-1954, at 3 (4th Cir. Jan. 8, 1976)
(unpublished per curiam opinion) (Jencks act violation harmless error because information similar
to requested grand jury testimony obtainable from other sources).

1004. Cf. United States v. Hillick, F.2d , , No. 75-1036, at 7-9 (4th Cir. Aug.
25, 1975) (per curiam) (failure of prosecutor to inform defendant about possible civil
consequences collateral to conviction not prejudicial error because defense counsel better
informed than prosecutor).

1005. United States v. Natale, 526 F.2d 1160, 1170-71 (2d Cir. 1975), cert, denied, 96 S. Ct.
1724 (1976); cf. United States v. Wallace, 528 F.2d 863, 865 (4th Cir. 1976) (particularized need
for grand jury transcripts must be shown).
1006. United States v. Radetsky, 535 F.2d 556, 569-70 (10th Cir. 1976), cerf. denied, 45

U.S.L.W. 3249 (U.S. Oct. 4, 1976) (no suppression found where transcript of grand jury testimony
made available to defense counsel before key prosecution witness commenced direct testimony
and only a short recess preceded cross-examination); see Biddy v. Diamond, 516 F.2d 118, 124
(5th Cir. 1975), cerf. denied, 96 S. Ct. 1724 (1976) (no suppression where defense granted recess
to examine Government's photographic evidence).
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approach set out by the Supreme Court in United States v.

Roviaro,1007 which requires a balancing of the public's interest in

maintaining effective law enforcement and the defendant's interest in

receiving a fair trial.1008 Because the prosecution is often reluctant to
disclose the identity of informants for fear of jeopardizing future
undercover activities,1009 the defendant seeking disclosure of the
confidential informant's identity must show some special necessity
that outweighs the public interest.1010 Courts ordinarily require a

showing that the informant played a material or significant role in
the case1011 and thus have found no duty to disclose the identity of a

tipster because there is little likelihood that disclosure could help the
defense.1012 Similarly, the Ninth Circuit refused to order the

prosecution to disclose the identity of an informant who neither

participated in nor witnessed the crime.1013 Trial courts often have
used in camera inspection procedures to maintain the informant's

confidentiality while investigating a defense request for disclosure.1014
The trial judge, however, has no duty to conduct in camera

1007. 353 U.S. 53 (1957).
1008. Id. at 59-62. In light of the competing interests, the Court concluded no fixed rule was

justified. Id. at 62; see United States v. Van Orsdell, 521 F.2d 1323, 1326 (2d Cir. 1975), cert.
denied, 423 U.S. 1059 (1976) (questions relating to disclosure of informer's identity within trial
court's discretion).

1009. See United States v. Long, 533 F.2d 505, 508 (9th Cir. 1976) (per curiam), cerf. denied,
45 U.S.L.W. 3250 (U.S. Oct. 4, 1976) (past assistance of informant and pending drug transactions
cited to uphold nondisclosure).

1010. See United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (mere speculation
that information might strengthen defense case insufficient to outweigh government interest).

1011. See United States v. Anderson, No. 75-2006, at 3-4 (4th Cir. Jan. 8, 1976) (unpublished
per curiam opinion) (Government need not disclose identity of mere tipster); United States v.

Morell, 524 F.2d 550, 557 (2d Cir. 1975) (absent special need, identity of informant who
introduced narcotics dealer to government agent need not be disclosed).

1012. United States v. Anderson, No. 74-2006, at 3 (4th Cir. Jan. 8, 1976) (unpublished per

curiam opinion).
1013. United States v. McLaughlin, 525 F.2d 517, 519 (9th Cir. 1975) (informant revealed

schedule for marijuana shipment from defendant's home). Courts also consider whether the

disclosure might put the informant's life in danger. United States v. Rangel, 534 F.2d 147, 148

(9th Cir. 1976) (informant not required to disclose identity where life threatened); see United

States v. Long, 533 F.2d 505, 507-08 (9th Cir. 1976) (per curiam) (danger to informant

outweighed need for testimony).
A defendant who fails to request the court to compel a tipster's attendance at trial may not

raise that issue on appeal. See United States v. Stevens, 521 F.2d 334, 336 (6th Cir. 1975) (absent
request from defendant, failure of Government to produce "cooperating witness" at trial not plain
error).

1014. See, e.g., United States v. Rangel, 534 F.2d 147, 148 (9th Cir. 1976) (in camera

proceeding substantiated government contention that informant's life threatened); United States v.

Long, 533 F.2d 505, 507 (9th Cir. 1976) (per curiam) (counsel allowed to submit written

interrogatories to informant); United States v. McLaughlin, 525 F.2d 517, 519 (9th Cir. 1975)
(defendant failed to show need for disclosure during in camera hearings).
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proceedings if the defense has failed to advance any justification for

disclosure beyond mere speculation.1015

Intrusion into Attorney-Client Relationship. This term the

Fourth Circuit, in Bursey v. Weatherford,101 6 held that any knowing
intrusion by the prosecution upon the confidentiality of the

attorney-client relationship violates the sixth amendment regardless of
whether the intrusion was "gross" or was for purposes of gaining
information.1017 Bursey and an undercover agent damaged a selective
service office.1018 The government agent contrived to be arrested with

Bursey and, with the prosecutor's knowledge, was present at

conferences between the defendant and his attorney.1019 Bursey sued
for civil damages, and the district court found no gross intrusion into
the attorney-client relationship because the Government sought only
to prevent the disclosure of the agent's identity, not to gather
information on trial strategy, and because the agent testified at trial

only after his cover was "blown."1020 The Fourth Circuit reversed on

the attorney-client issue and further held that under Brady v.

Maryland,1021 the prosecutor may not conceal the identity of an

informant during trial preparation if the informant is involved in that

preparation and if the Government at trial does not invoke the
informant's privilege to remain anonymous.1022

Statements Made During Trial. The prosecutor is obligated
to seek the conviction of the guilty through the use of all legitimate
means at his disposal, but must protect the rights of the innocent by
employing only proper methods.1023 Emphasizing the role of the
prosecutor as a trial advocate representing the general public, some

courts accord the prosecution considerable latitude in responding to

inflammatory tactics employed by the defense.1024 A number of

1015. See United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (trial judge within
discretion in denying defense request for in camera hearing because value of identification only
speculative).
1016. 528 F.2d 483 (4th Cir. 1975), cert, granted, 96 S. Ct. 3165 (1976) (No. 75-1510).
1017. Id. at 486.
1018. Id. at 485.
1019. Id.
1020. Id. The informant and other agents were recognized by one of Bursey's friends while the

agents were vacationing at Hilton Head Island, South Carolina. Id. at 485 n.2.
1021. 373 U.S. 83 (1963).
1022. 528 F.2d at 487.
1023. See Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor must seek justice, not

merely convictions).
1024. See United States v. Johnson, 527 F.2d 1381, 1384 (D.C. Cir. 1976) (per curiam)

(attempt by defense counsel to arouse jury's sympathy justified prosecutor's admonishment to
decide case on merits); United States v. Wilner, 523 F.2d 68, 74 (2d Cir. 1975) (no-holds-barred
tactics of defense counsel justified prosecutor's inflammatory comment in summation); cf. United
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courts have reasoned that if defense counsel "opens the door" to

inflammatory discussion, an otherwise improper response by the

prosecutor may be justified.1025
The deliberate introduction of inflammatory material by the

prosecutor, however, constitutes reversible error if it prejudices the
defendant's right to a fair trial.1026 Thus, in United States v.

Blanton1027 the Sixth Circuit found the prosecutor had committed

prejudicial error because he solicited testimony from a government
agent relating to a collateral offense, and the trial court made no

attempt to mitigate the damage caused by the testimony.1028
Similarly, derogatory remarks about the defendant and his attorney
may constitute ground for reversal if the evidence of guilt is not

overwhelming.1029 In the event of extensive pretrial publicity, the

prosecutor has a duty to exercise special care to avoid inflammatory
statements.1030

The prosecutor must restrict his closing argument to the facts in
evidence and reasonable inferences drawn from those facts.1031 In a

States v. Keane, 522 F.2d 534, 560 (7th Cir. 1975), cert, denied, 96 S. Ct. 1481 (1976)
(prosecutor not limited to sterile recitation of facts).

1025. See, e.g., United States v. Crouch, 528 F.2d 625, 633 (7th Cir. 1976) (prosecutor's
remarks enhancing witness' credibility held proper response to defense comments on grant of
immunity); United States v. Stofsky, 527 F.2d 237, 249 (2d Cir. 1975), petition for cert, filed, 44
U.S.L.W. 3625 (U.S. Apr. 26, 1976) (No. 75-1554) (defense comment that testimony of witnesses
not called by Government would be adverse to prosecution justified response that witnesses were

available to def Tse); United States v. Senak, 527 F.2d 129, 134-36 (7th Cir. 1975), cert, denied, 96
S. Ct. 1500 (1976) (prosecution comment on subpoena power proper where defendant claimed
that voluntary disclosure of financial records indicated innocence of tax fraud); United States v.

Davis, 523 F.2d 1265, 1270-71 (5th Cir. 1975) (prosecution had right to reply to implication by
defense counsel that defendant suffered from mental illness); United States v. Esposito, 523 F.2d

242, 251 (7th Cir. 1975), cert, denied, 96 S. Ct. 1517 (1976) (prosecutor may rebut unsupported
statements by defense); United States v. Kuta, 518 F.2d 947, 954-55 (7th Cir.), cerf. denied, 423
U.S. 1014 (1975) (statement vouching for truthfulness of prosecution witness justified when made
in response to defense attack on witness' credibility).
1026. See United States v. Burse, 531 F.2d 1151, 1153-54 (2d Cir. 1976) (bank robbery

conviction reversed because of numerous improper and inflammatory remarks by prosecutor);
United States v. Williams, 523 F.2d 1203, 1208 (5th Cir. 1975) (reference to defendant's

allegation of mental instability as "put-on" and comment that acquittal would be "blank-check"
to commit further crime found prejudicial); cf. Garza v. Wolff, 528 F.2d 208, 210 (8th Cir. 1975)
(gratuitous reference to brutal murder in rape case criticized by court; reversed on other grounds).
1027. 520 F.2d 907 (6th Cir. 1975).
1028. Id. at 909-10.
1029. See United States v. Burse, 531 F.2d 1151, 1154-55 (2d Cir. 1976).
1030. See United States v. Williams, 523 F.2d 1203, 1209 (5th Cir. 1975) (prosecutor's

comment that defendant's apparently disturbed state was a "put on" held prejudicial due to

importance of issue and extensive pretrial publicity).
1031. United States v. Rubinson, F.2d , , No. 75-1197, at 3147 (2d Cir. Apr.

8, 1976) (prosecutor may not rebut defense comments by referring to facts that he chose not to

introduce at trial); see United States v. Bledsoe, 531 F.2d 888, 892 (8th Cir. 1976) (prosecutor's
assertion that defendant previously warned to stay away from guns prejudicial error because

warning not in evidence).
In determining whether a misstatement of evidence is prejudicial, the Fifth Circuit examines the

statement's tendency to mislead the jury into believing that evidence other than that actually
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recent prosecution for illegal possession of firearms, the prosecutor's
reference to warnings that the defendant should stay away from guns
constituted prejudicial error because there was no evidence that such

warnings were ever given.1032 The Seventh Circuit found reversible
error because the prosecutor's remarks affirmatively invited the jury
to draw an improper inference.1033 The prosecutor also exceeds the

scope of permissible argument if he misstates the applicable law,1034
comments on the congressional intent in enacting a criminal

statute,1035 or uses impeachment evidence for a substantive

purpose.1036
Under the standard established in Griffin v. California,1031 the

prosecutor may not make remarks that the jury naturally would

interpret as being a comment on the failure of the accused to testify
because the remarks constitute an impermissible infringement on the
defendant's fifth amendment right to remain silent.1038 Courts

generally have not extended Griffin to proscribe prosecution
comment on the failure of other potential defense witnesses to

testify.1039 In United States v. Dailey1040 however, the Eighth Circuit
held that repeated references to the failure of the defendant's brother
to testify, combined with other errors, constituted prejudicial error,
because the prosecutor knowingly misrepresented to the jury that the

missing testimony would be damaging to the defendant.1041 The
District of Columbia Circuit applied principles analogous to those

underlying Griffin in United States v. Freeman1042 which involved a

statement by the prosecutor that the defendant's decision to take the

presented exists. United States v. Prince, 515 F.2d 564, 566 (5th Cir.), cert, denied, 423 U.S. 1032

(1975).
1032. United States v. Bledsoe, 531 F.2d 888, 892 (8th Cir. 1976).
1033. United States v. Harding, 525 F.2d 84, 90 (7th Cir. 1975) (use of prior conviction to

establish present guilt).
1034. United States v. Phillips, 527 F.2d 1021, 1022-23 (7th Cir. 1975).
1035. See United States v. Leon, 534 F.2d 667, 678-81 (6th Cir. 1976).
1036. See United States v. Taylor, 530 F.2d 639, 642-43 (5th Cir. 1976) (improper use of

impeachment evidence for substantive purpose harmless in light of overwhelming evidence of

guUt).
1037. 380 U.S. 609 (1965).
1038. Id. at 615; see Sanchez v. Heggie, 531 F.2d 964, 965-66 (10th Cir. 1976) (statement

impermissible if manifestly intended or of such character that jury would naturally and necessarily
interpret it to be comment on failure of accused to testify); United States v. Williams, 521 F.2d
950, 953 (D.C. Cir. 1975) (prosecutor's inquiry whether defense intended to prove defendant's
literacy held not direct comment on accused's failure to testify).

1039. See United States v. Murray, 530 F.2d 856, 857 (9th Cir. 1976) (reference to defense's
failure to produce corroborative witness permissible); United States v. Burkhart, 501 F.2d 993,
995 (6th Cir. 1974), cert, denied, 420 U.S. 946 (1975) (comment on failure of defendant's wife to
testify upheld).

1040. 524 F.2d 911 (8th Cir. 1975).
1041. Id. at 916-17.
1042. 514 F.2d 1314 (D.C. Cir. 1975).
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stand was indicative of his guilt.1043 The majority in Freeman
considered the remarks improper because they had no probative value
and served only to mislead and confuse the jurors.1044 Similarly, the
Supreme Court held that prosecutorial comment on the postarrest
silence of a defendant for impeachment purposes violates due
process.1045
Not all improper statements by the prosecution require reversal;

the appellate courts consider a number of factors in assessing the

impact of such statements upon the jury. As a preliminary matter,
the record must contain sufficient information for evaluating the
merits of an appeal alleging prejudicial comments by the

prosecutor,1046 and failure of the defendant to object in a timely
fashion at trial generally forecloses relief on appeal.1047 The reason for

requiring objection is that curative instructions by the trial judge
often suffice to eliminate the prejudice caused by even clearly
improper statements.1048 If the prosecutor's remarks are ambiguous,
some courts assume that the jury gave the remarks the connotation

1043. Id. at 1318-20.
1044. Id.
1045. Doyle v. Ohio, 96 S. Ct. 2240, 2245 (1976). See notes 1381-402 infra and accompanying

text.
1046. See United States v. Doss, No. 74-1222, at 5-6 (6th Cir. Jan. 9, 1976) (unpublished per

curiam opinion) (meaningful appellate review impossible if allegedly improper statement not in
record).

1047. See United States v. Maizumi, 526 F.2d 848, 851 (5th Cir. 1976) (prosecutor vouched
for witness' credibility; not plain error); United States v. Killian, 524 F.2d 1268, 1274 (5th Cir.
1975), cert, denied, 96 S. Ct. 1667 (1976) (prosecutor improperly implied additional evidence
would be introduced; conviction affirmed); United States v. Esposito, 523 F.2d 242, 251 (7th Cir.

1975), cert, denied, 96 S. Ct. 1517 (1976) (characterization of defendant as lowest form of life
not plain error); United States v. Smith, 520 F.2d 544, 549 (8th Cir. 1975) (prosecutor suggested
compromise verdict to jury; conviction affirmed); United States v. Guerrero, 517 F.2d 528, 531
(10th Cir. 1975) (allegedly prejudicial statements not plain error).
1048. See, e.g., United States v. Rubinson, F.2d , , No. 75-1197, at 314647

(2d Cir. Apr. 8, 1976) (impermissible for Government to rebut defense comments by referring to
facts it chose not to introduce into evidence; prejudice dissipated by cautionary instructions);
United States v. Adamo, 534 F.2d 31, 40 (3d Cir. 1976) (allegedly impermissible references to

defendant's failure to testify); Maggit v. Wyrick, 533 F.2d 383, 386-87 (8th Cir. 1976) (defendant
compared to infamous sniper); United States v. Carter, 526 F.2d 1276, 1278 (5th Cir. 1976)
(government witness testified about subject judge had ordered to be excluded); United States v.

Gomez, 523 F.2d 185, 186 (9th Cir. 1975), cert, denied, 423 U.S. 1075 (1976) (prosecutor
indicated defendant's son was fugitive); United States v. Phillips, No. 74-1493, at 7 (4th Cir. Aug.
19, 1975) (unpublished per curiam opinion) (attempt to improperly influence jury through
repeated references to "the taller" and "the shorter" defendants and "the taller" and "the
shorter" robbers); cf. United States v. Blanton, 520 F.2d 907, 910 (6th Cir. 1975) (failure to give
cautionary instruction cited as ground for reversal). But see United States v. Wiley, 534 F.2d 659,
663 (6th Cir. 1976) (cautionary instructions did not remove prejudice from improper solicitation
of testimony relating to previous criminal conduct); United States v. Williams, 523 F.2d 1203,
1208 (5th Cir. 1975) (where extensive pretrial publicity, prosecutor's remark so prejudicial as to
be incurable by cautionary instruction).
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least damaging to the defendant.1049 Momentary lapses by the

prosecutor do not constitute reversible error unless the defense can

show actual prejudice resulting from the statements.1050 Thus, the

courts have deemed isolated improper statements sufficient to require
reversal only if the evidence of guilt was not overwhelming and if the
statement constituted serious error.1051 The Ninth Circuit applied
several of these principles to the facts in United States v. Pratt1052
and affirmed the appellant's conviction despite the prosecutor's
apparently deliberate production of the alleged murder weapon at

trial, which violated the trial judge's order.1053 The court of appeals
rested its decision on several factors, including curative actions taken

by the trial court, the defendant's failure to object, and the
substantial nature of the evidence of guilt.1054

1049. See, e.g., Sanchez v. Heggie, 531 F.2d 964, 966-67 (10th Cir. 1976) (ambiguous remark
not interpreted to be improper comment on accused's failure to testify); United States v.

Johnson, 527 F.2d 1381, 1384 (D.C. Cir. 1976) (per curiam) (court not required to give
ambiguous remark its most damaging connotation); Fikes v. Lewis, F.2d , , No.

75-2201, at 33 (4th Cir. Nov. 12, 1975) (per curiam) (writ of habeas corpus denied because

interpretation of remark open to speculation). One court has cited the prosecutor's speaking in a

calm voice as a factor favoring an interpretation of remarks as nonprejudicial. United States v.

Wilner, 523 F.2d 68, 73 (2d Cir. 1975). Similarly, marginal comments are often admissible if

adequately supported by the evidence. See, e.g., United States v. Larsen, 525 F.2d 444, 448 (10th
Cir. 1975), cert, denied, 423 U.S. 1075 (1976) (statement that "defendant has been around" held
fair evaluation of evidence); United States v. Burton, 525 F.2d 17, 19 (2d Cir. 1975) (use of

defendant's nickname "Big Time" not prejudicial because similar references already admitted in

evidence); United States v. Keane, 522 F.2d 534, 560 (7th Cir. 1975), cert, denied, 96 S. Ct. 1481

(1976) (reference to defendant's "influence" in community supported by evidence).
1050. Fikes v. Lewis, F.2d , , No. 75-2201, at 3-4 (4th Cir. Nov. 12, 1975)

(per curiam) (prosecutor's casual statement that jurors "have not been allowed to hear all the
truth" harmless; ample evidence of guilt); see United States v. Cortwright, 528 F.2d 168, 176 (7th
Cir. 1975) (no reversible error in prosecutor confusing testimony of two witnesses in his

summation); United States v. Urdiales, 523 F.2d 1245, 1248 (5th Cir. 1975), cert, denied, 96 S.
Ct. 2625 (1976) (reference to defense attempt to bargain "after the case was made" not reversible

error); United States v. Wigoda, 521 F.2d 1221, 1228-29 (7th Cir. 1975), cert, denied, 424 U.S.
949 (1976) (defendant not prejudiced by improper statement immediately corrected by
prosecutor); United States v. Parr, 516 F.2d 458, 471 (5th Cir. 1975) (prosecutor's improper
remark insignificant in context of voluminous trial record).

1051. See United States v. Phillips, 527 F.2d 1021, 1022-23 (7th Cir. 1975) (misstatement of
law by prosecutor on critical issue left uncorrected by court requires reversal); United States v.

Harding, 525 F.2d 84, 88-90 (7th Cir. 1975) (impermissible use of prior conviction for substantive
purpose constituted reversible error); United States v. Blanton, 520 F.2d 907, 910 (6th Cir. 1975)
(reversal required where prosecutor deliberately injected wholly unrelated offense). Most cases

that resulted in reversal involved the cumulative effect of a number of improper statements
combined with other errors where the evidence of guilt was not overwhelming. See, e.g., United
States v. Burse, 531 F.2d 1151, 1155 (2d Cir. 1976); United States v. Dailey, 524 F.2d 911, 917
(8th Cir. 1975); United States v. Freeman, 514 F.2d 1314, 1320 (D.C. Cir. 1975).

1052. 531 F.2d 395 (9th Cir. 1976).
1053. Id. at 396-98.
1054. Id. One judge dissented, arguing that the seriousness of the prosecutorial misconduct

mandated reversal. Id. at 400-01 (Ely, J., dissenting).
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control of the jury

Contamination by Parties and Court Officials. Unauthorized
contacts between jurors and any of the participants in a trial may
improperly influence the verdict. The potential for contamination by
the trial judge, however, is especially high due to his supervisory
powers over the jury.1055 As a result, a defendant has a right to be
present with his counsel whenever the court communicates with the
jury.1056 In United States v. Treatman1057 the Eighth Circuit
overturned an obscenity conviction because the trial judge, in the
absence of the defendant and his counsel, complied with a jury
request for additional instructions.1058 In Treatman the court followed
the approach recently taken by the Supreme Court1059 and presumed
that the improper communications prejudiced the defendant.1060 This
presumption of prejudice is rebuttable, as illustrated by a subsequent
Eighth Circuit decision holding that the denial of a jury request for
additional information in the absence of defense counsel constituted
harmless error.1061

The trial judge has broad discretion in exercising control over jury
deliberations.1062 In United States v. Peskin,1063 for example, the
Seventh Circuit found that the trial judge did not commit plain error

when he asked the jurors, who had deliberated 2lA days, to attempt
to reach a verdict by a specified time.1064 The trial judge enjoys

1055. See FED. R. CRIM. P. 24(a), 30, 31(d) (trial judge conducts examination of prospective
jurors, instructs jury, and may poll jurors upon return of verdict).

1056. FED. R. CRIM. P. 43 (defendant shall be present at every stage of criminal trial).
1057. 524 F.2d 320 (8th Cir. 1975).
1058. Id. at 321, 323.
1059. See Rogers v. United States, 422 U.S. 35 (1975). In Rogers the Court held that the trial

judge's response, outside the defendant's presence, to the jury's question concerning the propriety
of a recommendation of leniency may have affected the jury's verdict. Id. at 39-41; see United
States v. Gay, 522 F.2d 429, 433-35 (6th Cir. 1975) (court assumed that judge's failure to consult
with defense counsel before excusing two jurors caused some prejudice).
1060. 524 F.2d at 323. In reversing the conviction, the court also pointed out that the

challenged instructions on the obscenity standard were substantively erroneous. Id.
1061. United States v. Mesteth, 528 F.2d 333, 334-35 (8th Cir. 1976) (denial of request within

discretion of judge; court found no resultant prejudice to defendant); see Polizzi v. United States,
F.2d , , No. 75-1860, at 2, 6-7 (9th Cir. Apr. 7, 1976) (allegation that in camera

examination of jurors to determine effect of adverse publicity deprived defendant of his right to
have counsel present held insufficient to sustain collateral attack on conviction).

1062. See United States v. Dozier, 522 F.2d 224, 227-28 (2d Cir.), cert, denied, 423 U.S. 1021

(1975) (polling of jurors held sufficient to remove question of incompetence raised by defense

following disclosure that one juror refused to discuss case during deliberations).
1063. 527 F.2d 71 (7th Cir. 1975), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976).
1064. Id. at 84-85. The court mentioned the failure of defense counsel to object and the

ambiguities in the judge's instructions as factors showing that the jury was not unfairly stampeded
into a decision by the trial judge. Id. at 85; cf. United States v. Dozier, 522 F.2d 224, 227-28 (2d
Cir.), cert, denied, 423 U.S. 1021 (1975) (trial judge's instructions that jurors "could not simply
refuse to vote" is not undue influence).
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equally broad discretion in investigating charges of juror misconduct
and in clarifying confusing jury verdicts.1065 In United States v.

Lee1066 the jury returned a verdict of guilty along with a

recommendation that the court exercise extreme leniency in

sentencing.1067 The trial court, rejected a defense motion to question
the jurors on whether the request for leniency contributed to the
verdict.1068 Distinguishing a Fifth Circuit decision reversing a

conviction in a case involving similar facts,1069 the Third Circuit

affirmed, noting that the jury was powerless to recommend what
sentence the court should impose.1070

Unauthorized contacts between jurors and the defendant of a

trivial and momentary nature seldom constitute reversible error if the
trial judge takes proper corrective steps.1071 Similarly, the courts this
term found that isolated incidents of contact between jurors and

representatives of the parties1072 or between jurors and other members
of the venire1073 did not warrant reversal. Even a codefendant's guilty

1065. Pollizzi v. United States, F.2d , , No. 75-1860, at 6 (9th Cir. Apr. 7, 1976)
(decision to utilize in camera proceedings to investigate charges of unfair publicity within judge's
discretion); United States v. Wilson, 534 F.2d 375, 379 (D.C. Cir. 1976) (no abuse of discretion in

failing to reschedule hearing on juror's allegation that verdict did not represent his view of
defendant's guilt after juror repeatedly failed to appear); United States v. Cole, No. 74-2375, at
3-4 (4th Cir. Oct. 28, 1975) (unpublished per curiam opinion) (additional questioning of juror
who gave confusing response when polled proper, and juror not coerced into finding defendant
guilty).

1066. 532 F.2d 911 (3d Cir. 1976).
1067. Id. at 912.
1068. Id. at 913.
1069. Id. at 914-15. In the Fifth Circuit case the jury returned its guilty verdict and

recommendation for leniency on the same sheet of paper, and when polled by the judge, the
jurors' answers suggested that the leniency request directly affected the verdict. Cook v. United

States, 379 F.2d 966, 968-70 (5th Cir. 1967). In Lee the jury transmitted the verdict and leniency
request separately, and the jurors' responses did not indicate that the request had affected the
verdict. 532 F.2d at 913.

1070. 532 F.2d at 912, 914; see 2 C. WRIGHT �512 (function of jury in criminal proceedings
generally limited to finding defendant guilty or not guilty; questions of punishment and sentencing
left to judge).

1071. See United States v. Torres, 519 F.2d 723, 727-28 (2d Cir.), cerf. denied, 423 U.S. 1019
(1975) (jurors saw defendant in handcuffs; voir dire by judge sufficient because incident not
flagrantly prejudicial); United States v. Shaver, No. 73-2244, at 3-4 (4th Cir. Oct. 29, 1975)
(unpublished per curiam opinion) (judge individually questioned three jurors who had seen

defendants in handcuffs and gave curative instructions to entire jury).
1072. See United States v. Lubrano, 529 F.2d 633, 638 (2d Cir. 1975), cerf. denied, 45

U.S.L.W. 3249 (U.S. Oct. 4, 1976) (harmless for government agent associated with prosecution to
get coffee for two jurors).

1073. See United States v. Jones, F.2d , , No. 73-2520, at 67-68, 70-74 (4th Cir.
Feb. 9, 1976) (alternate informed jurors that former defense attorney had been jailed for
contempt in unrelated case; curative actions sufficient to remove prejudice); United States v. Love,
535 F.2d 1152, 1154-57 (9th Cir. 1976) (one juror publicly accused another of talking to
defendant; defense conceded insubstantiality of incident); United States v. Vento, 533 F.2d 838,
869-70 (3d Cir. 1976) (defendant's previous trial and acquittal for murder of alternate juror's
brother-in-law found nonprejudicial); United States v. Chiarizio, 525 F.2d 289, 295 (2d Cir. 1975)
(prospective juror's comment about defendant during voir dire examination found so ambiguous as
to be nonprejudicial).
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plea taken in the presence of the jury is harmless if the evidence of
the defendant's guilt is overwhelming.1074 The Ninth Circuit in United
States v. Love1075 distinguished contacts between a juror and an

interested party, which give rise to a presumption of prejudice, from
those between two jurors, for which the defense must show actual
prejudice.1076

Prejudice by Publicity. Adverse pretrial publicity may

jeopardize a defendant's right to a trial by an impartial jury, but to
warrant reversal, the defendant generally must show actual

prejudice.1077 Thus, isolated instances of adverse publicity seldom
warrant reversal.1078 If massive publicity surrounds a trial, as in

Sheppard v. Maxwell1019 or Estes v. Texas, 1080 however, a presumption
of prejudice arises, relieving the defendant of his burden of showing
actual prejudice.1081
Trial judges may use several remedial measures to counter the

impact of publicity on a jury.1082 The most common practice has

1074. Zambrano v. Estelle, 514 F.2d 63 (5th Cir. 1975) (per curiam) (state prisoner's habeas
petition denied).
1075. 535 F.2d 1152 (9th Cir. 1976).
1076. Id. at 1155-56. In Love one juror observed another talking with the defendant and

suggested that the juror report the incident to the judge. Id. at 1154. Because the only possible
undue influence arose from that suggestion, the court distinguished an earlier Supreme Court case
that had held that private communications between jurors and outside parties concerning a

pending case are presumed to be prejudicial. Id. at 1155-56; see Remmer v. United States, 347
U.S. 227, 228-29 (1954).
In another case involving conversation between the foreman of the jury and the complaining

witness, the court remanded under Remmer for an evidentiary hearing to determine whether any
prejudice had resulted. Eaton v. Wyrick, 528 F.2d 477, 480-81 (8th Cir. 1975).
1077. Murphy v. Florida, 421 U.S. 794, 800-03 (1975) (knowledge of press reports of

defendant's prior convictions and facts related to crime charged found not to have affected jurors);
accord, United States v. Gay, 522 F.2d 429, 432 (6th Cir. 1975) (voir dire indicated jurors
unbiased about case despite knowledge of pretrial publicity; reversed on other grounds).

1078. See United States v. Word, 519 F.2d 612, 615 (8th Cir.), cert, denied, 423 U.S. 934

(1975) (reversal not required because three adverse newspaper articles that appeared during trial
were read only by two alternate jurors); United States v. Payne, No. 74-2249, at 4 (4th Cir. Nov.

18, 1975) (unpublished per curiam opinion) (fact that three jurors read allegedly prejudicial article
insufficient to reverse conviction).

1079. 384 U.S. 333, 352-55 (1966) (excessive disclosure of information about case and

disruptive and uncontrolled news coverage in courtroom held prejudicial to defendant).
1080. 381 U.S. 532, 550-52 (1965) (broadcasting of petitioner's trial denied due process).
1081. See United States v. Williams, 523 F.2d 1203, 1208-10 (5th Cir. 1975) (after over 100

articles appeared in media, court found atmosphere surrounding trial inherently prejudicial to
defendant). In reversing the conviction in Williams, the court also relied on improper closing
argument by the prosecution, and refused to decide whether either factor alone would have
necessitated reversal. Id. at 1209.

1082. See Sheppard v. Maxwell, 384 U.S. 333, 357-63 (1966) (Court discussed measures

available to control dissemination of adverse information and limit prejudicial effect of publicity).
See generally ADVISORY COMMITTEE ON FAIR TRIAL AND FREE PRESS, ABA PROJECT

ON STANDARDS FOR CRIMINAL JUSTICE, STANDARDS RELATING TO FAIR TRIAL AND

FREE PRESS (Approved Draft 1968) [hereinafter cited as ABA STANDARDS].
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been to conduct a voir dire of prospective jurors;1083 if a juror who
has been exposed to adverse publicity demonstrates an ability to set

aside preconceptions and to render an impartial verdict, the trial

judge may retain that juror on the panel.1084 The failure to conduct a

voir dire may be reversible error. In United States v. Pomponio10*5
the Fourth Circuit reversed a conviction because the trial judge
refused to conduct a voir dire after two allegedly prejudicial
newspaper articles appeared during trial.1086 The Supreme Court in

Sheppard enumerated several other measures traditionally
used to ensure a defendant's right to an impartial jury, including
grant of a continuance,1087 change of venue,1088 and sequestration of

the jury.1089 The Court, however, did not specifically authorize the
use of direct prior restraints on the press.1090
The murder of six members of a Sutherland, Nebraska family

started a chain of events leading to a direct confrontation between
the constitutional guarantees of a fair trial and a free press, which the

Supreme Court faced this term in Nebraska Press Association v.

Stuart.1091 Prior to trial, the judge issued a restrictive order

prohibiting the reporting of certain aspects of the case.1092 The
Nebraska Press Association and others sought a stay of the order.1093
The Nebraska Supreme Court modified the restrictive order, but

1083. See FED. R. CRIM. P. 24; ABA STANDARDS, supra note 1082, �3.4, at 9-10

(recommended jury selection procedures); 2 C. WRIGHT ��381-83 (conduct of voir dire
examination; juror exposed to publicity may be challenged for cause).
1084. See United States v. Radetsky, 535 F.2d 556, 570 (10th Cir. 1976), cert, denied, 45

U.S.L.W. 3249 (U.S. Oct. 4, 1976) (defendant's challenges to five jurors who admitted being
exposed to pretrial publicity properly rejected); United States v. Gay, 522 F.2d 429, 432 (6th Cir.

1975) (failure to dismiss two jurors aware of pretrial publicity concerning bank robbery not
reversible error).
1085. 517 F.2d 460 (4th Cir.), cert, denied, 423 U.S. 1015 (1975).
1086. Id. at 462-63. The court stated that once the trial judge became aware of the potentially

prejudicial publicity, he had a duty to make an inquiry. Id. at 463; accord, United States ex rel.
Greene v. New Jersey, 519 F.2d 1356 (3d Cir. 1975) (per curiam) (newspaper articles highlighted
defendant's attempt to plea bargain; failure to conduct voir dire of jury held reversible error).
1087. 384 U.S. at 363; see ABA STANDARDS, supra note 1082, �3.2, at 8-9; 3 C. WRIGHT

� 832, at 334. The use of continuances, however, may interfere with the defendant's right to a

speedy trial. See notes 2476-89 infra and accompanying text.
1088. 384 U.S. at 363; see FED. R. CRIM. P. 21(a); ABA STANDARDS, supra note 1082,

�3.2, at 8-9.
1089. 384 U.S. at 363.
1090. See id. at 362-63.
1091. 96 S. Ct. 2791 (1976).
1092. Id. at 2795. The order prohibited the reporting of a confession, a note and statements

made by the defendant, the medical testimony given at the preliminary hearing, and information
concerning the victims and the nature of alleged sexual assaults. Id. The prosecution and the
defense jointly requested the issuance of the order. Id.

1093. Id. Both the state and the defendant intervened in support of the judge's order. Id.
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basically upheld the trial judge,1094 and petitioners appealed to the
United States Supreme Court.1095
The Supreme Court unanimously reversed the gag order, but

individual members of the Court disagreed on how the Court should
address the question in future cases. Chief Justice Burger, writing for
the majority, listed three factors to be considered in cases involving
direct prior restraints on the press: the nature and extent of pretrial
publicity; the effectiveness of alternative measures in minimizing the
effects of such publicity; and the effectiveness of the restraining
order in ensuring a fair trial.1096 After examining the evidence before
the trial judge at the time he entered the order, the majority
concluded that the respondents had not met the heavy burden

imposed on those seeking to justify a prior restraint on

publication.1097 The Chief Justice, however, declined to preclude the

possibility that a future case might justify the use of a restrictive
order to protect a defendant's right to a fair trial.1098 In concurring
opinions, three Justices argued for an absolute ban on prior restraints
on the press,1099 and Justice Stevens indicated that he might reach the
same ultimate conclusion after hearing further argument.1100

The Nebraska gag order controversy did not involve the trial

judge's power to order closed hearings during the pretrial stages of a

criminal proceeding�a practice the Supreme Court tacitly accepted
this term.1101 The question of direct prior restraints on attorneys, also
not addressed in Nebraska Press Association, came before the Seventh
Circuit in Chicago Council of Lawyers v. Bauer.1102 An association of

1094. Id. at 2796.
1095. Id. A partial stay of the restrictive order was granted pending appeal on a writ of

certiorari. 423 U.S. 1327, 1330-34 (Blackmun, Circuit Justice, 1975).
1096. 96 S. Ct. at 2804.
1097. Id. at 2804-08. The Court noted that the record did not indicate that a change of venue,

a continuance, or a careful examination of the jurors would not have sufficed to safeguard the

defendant's right to a fair trial. Id. at 2804-06. The practical problems in controlling the spread of
rumors by word of mouth in a small rural community also suggested to the majority that the

restrictive order may not have effectively safeguarded defendant's rights. Id. at 2806.
1098. Id. at 2808. The Chief Justice noted, however, the inherent problems in justifying a prior

restraint in advance of trial, the practical problems in managing and enforcing restrictive orders,
and the adequacy of less intrusive measures in most cases. Id. at 2807-08. See also Note, Ungagging
the Press: Expedited Relief From Prior Restraints on News Coverage of Criminal Proceedings, 65
Geo. L.J. 81 (1976).

1099. 96 S. Ct. at 2821. (Brennan, J., with Stewart & Marshall, JJ., concurring).
1100. Id. at 2830. (Stevens, J., concurring).
1101. See Webb v. Lohr, 44 U.S.L.W. 3718 (U.S. June 10, 1976) (mem.) (application for

preliminary injunction and stay of judge's order denied). In Webb a state judge issued an order in a

manslaughter case against a well-known entertainer, banning the public and news media from a

pretrial evidentiary hearing and proscribing public comment by the participants. Application for

Preliminary Injunction and Stay, Webb. v. Lohr, 44 U.S.L.W. 3718 (U.S. June 10, 1976) (mem.);
cf. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791 (1976) (once hearing opened to public, a judge
may not subject reporting of what transpires to prior restraint).
1102. 522 F.2d 242 (7th Cir. 1975), cert, denied, 96 S. Ct. 3201 (1976).
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local lawyers challenged a local rule proscribing extrajudicial
comment by attorneys on pending litigation as violating their free

speech rights.1103 The court held that the rules as applied to criminal
cases were overbroad and restricted the rules to cases involving a clear
and present danger to the defendant's constitutional right to a fair

trial.1104

Materials in the Jury Room. A jury in its deliberations may
consider only evidence that has been developed in open court

and subjected to the adversary process.1105 Jury consideration of
extraneous material that might have influenced the verdict constitutes

grounds for reversal,1106 but timely curative actions by the trial judge
may remove any possible prejudice.1107 The trial judge has discretion
over the materials permitted in the jury room; for example, the judge
may permit jurors to use notes taken during the course of the
trial.1108 The trial judge's decision to grant all or part of a jury's
request for additional material will not be questioned if it is
reasonable in light of the circumstances.1109 Similarly, the trial judge
has discretion to supplement the materials requested by the jury with
materials that are helpful in presenting a balanced view of the
evidence and that are not unduly prejudicial to the defense.1110

1103. Id. at 247.
1104. Id. at 249. The court, however, refused to accept the view that freedom of speech

occupies a privileged position in relation to other constitutional rights. Id. at 248.
1105. Patterson v. Colorado, 205 U.S. 454, 462 (1907).
1106. See McLaughlin v. Vinzant, 522 F.2d 448, 452 (1st Cir. 1975) (trial judge conducted

voir dire after juror admitted having seen a newspaper article reporting shooting death of

defendant's brother; verdict not affected); United States v. Howard, 506 F.2d 865, 866 (5th Cir.),
cert, denied, 423 U.S. 949 (1975) (remand for evidentiary hearing on extent of harm caused by
juror's remark that defendant had been in trouble previously).

1107. See, e.g. , United States v. Alessio, 528 F.2d 1079, 1083 (9th Cir.), cert, denied, 96 S. Ct.
3167 (1976) (judge questioned jurors about certain newspaper articles circulated in jury room and
found they were not so inflammatory as to be inherently prejudicial); United States v. Daniels,
528 F.2d 705, 709-10 (6th Cir. 1976) (juror recalled that relative had been victim of similar crime;
voir dire of jury and substitution of alternate sufficient to remove prejudice); United States v.

Peterson, 524 F.2d 167, 176 (4th Cir. 1975), cerf. denied, 423 U.S. 1088 (1976) (conversation
between two jurors in which one compared trial to that of Angela Davis; trial judge questioned
jurors, concluded incident too insignificant to require mistrial).

1108. See United States v. Bertolotti, 529 F.2d 149, 159-60 (2d Cir. 1975) (trial judge
properly instructed jurors that written notes were not to take precedence over independent
memory of facts; failure of judge to examine notes not error).
1109. See United States v. Jackson, No. 74-1954, at 4 (4th Cir. Jan. 8, 1976) (unpublished per

curiam opinion) (not abuse of discretion to grant jury request for a tape recording and direct
testimony of a government witness while denying defense request to furnish cross-examination);
United States v. Gentile, 525 F.2d 252, 260-61 (2d Cir. 1975), cert, denied, 96 S. Ct. 1493 (1976)
(no showing of prejudice resulting from judge's choice of materials); United States v. Thomas, 521
F.2d 76, 81-82 (8th Cir. 1975) (sending all exhibits, including gun used in robbery, to jury in
response to request for defendant's signed confession only not an abuse of discretion).

1110. See United States v. Gentile, 525 F.2d 252, 261 (2d Cir. 1975), cert, denied, 96 S. Ct.
1493 (1976) (judge furnished additional tape recordings; reversal mandated only if judge's actions
gave undue prominence to evidence detrimental to defendant); United States v. Thomas, 521 F.2d
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Jury Irregularities. Rule 23(b) of the Federal Rules of
Criminal Procedure authorizes trials by juries of any number less than
12 when both parties so stipulate in writing with the approval of the
court. A conflict exists between the circuits as to whether the term

"parties" in rule 23(b) requires express written consent by the
individual defendant, or whether his attorney may stipulate to a trial
by a jury of less than 12 on his client's behalf.1111 In United
States v. Smith1112 the Fifth Circuit held that the defendant waived
his right to a 12-person jury by remaining silent while his counsel
informed the court that the defendant would sign a stipulation to an

11-person jury.1113 One judge dissented, arguing that the evidence
failed to show conclusively that the defendant had waived his right to
a 12-person jury.1114
Substitution of alternate jurors for members of the original panel

may occur at any time prior to the commencement of delibera
tions.1115 In United States v. Lamb,1116 after the jury had begun
deliberations the trial judge substituted an alternate juror for a

regular jury member who, citing personal reasons, had expressed an

inability to reach a decision.1117 Sitting en banc, the Ninth Circuit
held that, absent a rule 23(b) stipulation, excusing a juror after
deliberations have begun automatically entitles a defendant to a new

trial.1118 The dissenters in Lamb argued that violations of rule 24(c)
should not compel a reversal, and that the evidence of impermissible
coercion did not warrant reversal in this particular case.1119

76, 82 (8th Cir. 1975) (sending in all exhibits proper if sending in requested signed confession
alone might unduly prejudice defendant).

1111. Compare United States v. Pacente, 503 F.2d 543, 552 (7th Cir.), cert, denied, 419 U.S.

1048 (1974) (nothing in rule suggests that counsel's signature on stipulation does not bind party
when party does not object) with United States v. Taylor, 498 F.2d 390, 392 (6th Cir. 1974) (per
curiam) (rule requires express consent of defendant himself).
1112. 523 F.2d 788 (5th Cir. 1975), cert, denied, 96 S. Ct. 1476 (1976).
1113. Id at 792. The stipulation was missing at the time of trial. Id. The court in Smith

distinguished United States v. Taylor on the ground that the record in Taylor did not indicate that
the defendant ever silently consented to or fully understood the rule 23(b) stipulation. Id. at 791;
see United States v. Taylor, 498 F.2d 390, 391-92 (6th Cir. 1974).

1114. 523 F.2d at 792 (Gee, J., dissenting). Judge Gee, however, admonished the defendant for

utilizing the uncertainty surrounding his silence as a basis for appeal. Id.
1115. FED. R. CRIM. P. 24(c); see United States v. Jones, 534 F.2d 1344, 1346 (9th Cir.

1976) (per curiam) (no violation of rule 24(c) because drunken juror released before jury retired
to consider its verdict).

1116. 529 F.2d 1153 (9th Cir. 1975) (en banc).
1117. Id at 1155.
1118. Id The court held that rule 24(c) mandates the dismissal of alternate jurors when the

jury retires to consider its verdict. Id; see FED. R. CRIM. P. 24(c). The court criticized an earlier
Ninth Circuit decision permitting a defendant to stipulate to the substitution of an alternate juror
after deliberations had begun. 529 F.2d at 1156, citing 2 C. WRIGHT �388, at 52; see Leser

v. United States, 358 F.2d 313 (9th Cir.), cert, denied, 385 U.S. 802 (1966).
1119. 529 F.2d at 1158 (Wright, J., with Trask, J., dissenting). See also 8A J. MOORE % 24.05,

at 24-36 & nn.6-7 (substitution of jurors during deliberations more desirable procedure than
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Generally, the defendant has a right to have counsel present when
the trial judge excuses or substitutes jurors.1120 One court, however,
approved the use of unrecorded bench conferences as a practical
procedure for screening prospective jurors, even though the procedure
technically violates the Federal Rules.1121

The courts this term also considered whether statutes that

effectively exclude resident aliens from jury service violate a

defendant alien's right to a fair trial.1122 In United States v.

Gordon-Nikkar1123 a Cuban-American resident alien challenged her

conviction for dealing in narcotics, contending that federal citizenship
requirements for jurors deprived her of the right to trial by an

impartial jury of her peers.1124 Relying on an earlier decision by a

three-judge district court that found a compelling state interest in

restricting jury service to citizens,1125 the Fifth Circuit upheld the
exclusion of resident aliens from jury service.1126 Subsequently, the
Supreme Court affirmed without opinion the decision of the

three-judge district court.1127

RIGHT TO COUNSEL

Scope of Application. The Supreme Court has held that the
sixth amendment right to counsel attaches to all critical stages of
criminal proceedings.1128 Because the right is limited to criminal

granting of mistrial). A factual dispute in Lamb as to the amount of time spent in deliberations
once the alternate juror was appointed was a key factor in deciding the coercion question.

1120. FED. R. CRIM. P. 43; see United States v. Gay, 522 F.2d 429, 435 (6th Cir. 1975)
(failure of judge to discuss dismissal of jurors with defendant reversible error).

1121. United States v. Calaway, 524 F.2d 609, 616 (9th Cir. 1975), cerf. denied, 96 S. Ct. 1462

(1976); see United States v. Woodner, 317 F.2d 649, 651 (2d Cir. 1963) (bench conference

procedure to hear hardship excuses by prospective jurors did not prejudice defendant).
1122. See United States v. Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975); Perkins v.

Smith, 370 F. Supp. 134, 136 (D. Md. 1974) (three-judge court), aff'd without opinion, 96 S. Ct.
2616 (1976) (class action); 28 U.S.C. �1865(b)(l) (1970) (noncitizens disqualified from jury
service in federal courts).

1123. 518 F.2d 972 (5th Cir. 1975).
1124. Id. at 975. The defendant claimed that a Miami jury devoid of Cuban-American resident

aliens, who comprised 30 percent of the Miami community, was unrepresentative. Id.
1125. Id. at 976-77; see Perkins v. Smith, 370 F. Supp. 134, 136-38 (D. Md. 1974) (three-judge

court), aff'd without opinion, 96 S. Ct. 2616 (1976) (class distinctions based on citizenship
permissible if some rational basis for distinction exists). See generally id. at 13942 (Winter, J.,
concurring) (citing specific skills required of jurors that support compelling state interest); 28
U.S.C. �� 1865(b)(2), (3) (1970) (individuals unable to sufficiently comprehend or speak
English automatically disqualified from jury service regardless of citizenship).

The court in Gordon-Nikkar also relied upon Congress' power to establish uniform rules of
naturalization for resident aliens. 518 F.2d at 977; see U.S. CONST, art. I, �8, cl. 4.

1126. 518 F.2d at 976.
1127. Perkins v. Smith, 96 S. Ct. 2616 (1976) (Brennan & Marshall, JJ., would note probable

jurisdiction and set case for oral argument).
1128. Powell v. Alabama, 287 U.S. 45, 68-69 (1932); accord, Argersinger v. Hamlin 407 U S

25 (1972); Gideon v. Wainwright, 372 U.S. 335 (1963).
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prosecutions,1129 several courts this term found it necessary to

determine what constitutes a criminal prosecution for purposes of

applying the sixth, amendment. The Supreme Court in Middendorf v.
Henry1130 declined to extend the sixth amendment right to counsel to

summary courts-martial.1131 Because such proceedings can result in
the imposition of 30-day confinements at hard labor,1132 the denial of
the right to counsel seems to conflict with the decision in Argersinger
v. Hamlin,1133 which held that a trial court may not impose a prison
sentence upon a defendant who was not afforded the right to

counsel.1134 The Court, however, reasoned that the nonadversary
nature of the proceedings coupled with the distinctive character and
restrictions of military life distinguished summary courts-martial from
criminal prosecutions in the sixth amendment sense.1135 Noting that
even in civilian life the threat that a proceeding may result in loss of

liberty does not always make the sixth amendment's guarantee
applicable,1136 the Court determined that the due process clause
controlled the right to counsel in summary military proceedings.1137
The Court held that the absence of counsel at summary
courts-martial comports with due process because the informal and
nonadversarial nature of the proceedings contributed to the accused's

ability to understand them easily and to represent himself

adequately.1138
Prior to the Court's opinion in Middendorf, the Second Circuit in

In re Di Bella1139 held that the right to counsel extends to a civil

contempt proceeding arising out of the appellant's refusal to answer

grand jury questions, because his refusal to answer subjected him to a

possible prison sentence.1140 The Second Circuit determined that it
should not analyze the issue in terms of whether a civil contempt
proceeding constituted a criminal prosecution.1141 Instead, the court

1129. U.S. CONST, amend. VI.
1130. 96 S. Ct. 1281 (1976).
1131. Id. at 1291. Under the Uniform Code ofMilitary Justice, a summary court-martial is an

informal proceeding conducted by a single officer who may impose limited maximum sentences. If

the accused does not consent to summary court-martial, the case proceeds to trial by a special
court-martial at which the defendant is afforded a right to counsel, but also is subjected to greater
maximum penalties. 10 U.S.C. �815(b) (1970).
1132. 96 S. Ct. at 1287.
1133. 407 U.S. 25 (1972).
1134. Id. at 37.
1135. 96 S. Ct. at 1289-91.
1136. Id at 1289.
1137. Id. at 1287, 1291.
1138. Id. at 1291-94.
1139. 518 F.2d 955 (2d Cir. 1975).
1140. Id. at 959. The absence of counsel in Di Bella, however, was found to be harmless error

because counsel was present when the court ordered Di Bella to answer and was only absent during
a prior reading of the grand jury minutes. Id.

1141. Id. at 958-59.
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relied on its interpretation of Argersinger and held that counsel is

required whenever a prison term possibly may be imposed.1142
The recent decisions of the Fifth Circuit reflect the view that the

right to counsel attaches whenever the defendant is subject to a

prison term, regardless of whether the term actually is imposed.1143
The Eighth Circuit, however, has interpreted Argersinger to require
only that no prison sentence may be imposed if the defendant was
not afforded the right to counsel.1144 In United States v. White1145 the
defendant was convicted of interfering with a Forest Service survey
of government lands, an offense carrying a maximum punishment of
either a $250 fine or 6 months' imprisonment or both.1146 The

appellate court affirmed White's conviction and fine, but vacated the

90-day suspended sentence that had been ordered by the trial court,
because the denial of assistance of counsel precluded imposition of a

jail term.1147
The Supreme Court this term in Geders v. United States1148

reaffirmed the importance of defendants' access to counsel during the
course of a trial. The Court held that a trial court's order forbidding
a defendant to consult with his attorney during a 17-hour overnight
recess in his trial unconstitutionally abridged the accused's sixth
amendment rights.1149 Acknowledging the validity of the trial judge's
concern that counsel not coach the defendant, who was undergoing
cross-examination, the Court held nevertheless that the defendant's
right to consult with his attorney overwhelmingly outweighed the
prosecutor's need for a pristine cross-examination.1150 The Court
reversed and remanded the case without requiring the defendant to
make any showing of prejudice.1151

Due process affords criminal defendants a right to counsel at
critical stages of proceedings against them even if those proceedings

1142. Id. at 959.
1143. Thomas v. Savage, 513 F.2d 536, 537 (5th Cir. 1975) (necessity for counsel judged by

maximum penalty defendant may receive); see Potts v. Estelle, 529 F.2d 450, 454 (5th Cir. 1976)
(if prison terms possible but not imposed, prior convictions in the absence of counsel inadmissible
for impeachment purposes). But cf. Moore v. Hinton, 513 F.2d 781, 783 (5th Cir. 1975) (although
statute provided for prison term, drunk driver's stipulation entered into with prosecutor removed
that possibility, so that defendant's allegation that he should have been informed of right to retain
counsel meritless because he was no longer subject to imprisonment).

1144. United States v. White, 529 F.2d 1390, 1394 & n.4 (8th Cir. 1976).
1145. 529 F.2d 1390 (8th Cir. 1976).
1146. Id. at 1391.
1147. Id. at 1394.
1148. 96 S. Ct. 1330 (1976).
1149. Id. at 1337. But cf. United States v. Howell, 514 F.2d 710, 714 (5th Cir. 1975), cert.

denied, 96 S. Ct. 3175 (1976) (trial court committed no reversible error by directing counsel to
keep from client information concerning possible jury irregularities unrelated to trial strategy).

1150. 96 S. Ct. at 1337.
1151. Id.
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are not criminal prosecutions in the sixth amendment sense.1152 In
applying the critical stage test, circuit courts this term have balanced
the extent and possibility of harm to the defendant caused by
absence of counsel at certain stages against the burden on the state of
allowing for counsel.1153 In two cases involving allegations of jury
irregularities, both the Fifth and Ninth Circuits stated that a judge's
in camera questioning of jurors was not a critical stage requiring the
presence of defense counsel.1154 In further addressing the question
when counsel is required, courts this term have found that
postindictment contacts between a government agent and an

accused,1155 and pretrial bail hearings1156 are critical stages, but the
taking of fingerprints is not.1157

Effective Assistance. The right to counsel is the right to
effective assistance of counsel.1158 In the absence of explicit Supreme
Court standards defining effective assistance of counsel, lower courts
have developed varying tests. Some circuits gauge effectiveness of
counsel in terms of reasonable competency. The District of Columbia
Circuit has held that a defendant is entitled to the reasonably
competent assistance of an attorney acting as a diligent and
conscientious advocate.1159 The standard employed by the Sixth

1152. Gagnon v. Scarpelli, 411 U.S. 778, 782-87 (1973) (probation revocation hearing not

stage of criminal prosecution, but due process requires counsel because substantial rights of
accused affected); see Morrissey v. Brewer, 408 U.S. 471, 480-82 (1972) (parole revocation not

criminal prosecution, but in certain circumstances falls within due process protection).
1153. Baker v. Wainwright, 527 F.2d 372, 377 (5th Cir. 1976) (because parolee presented

colorable claim of innocence and previously had retained counsel, his interest in liberty
outweighed government interest in nonadversary speedy determination); see United States v.

Crowley, 529 F.2d 1066, 1070-71 (3d Cir. 1976) (denial of counsel at hearing on motion to

withdraw guilty plea harmless error if defendant does not allege innocence or involuntariness of

original plea and is clearly not entitled to withdraw); cf. United States v. Carter, No. 75-1195, at 3
(4th Cir. Nov. 12, 1975) (unpublished per curiam opinion) (fingerprinting not critical stage). But
see United States v. Anderson, 523 F.2d 1192, 1196 (5th Cir. 1975) (incriminating statements

extracted from defendant by government investigators without presence of counsel; prejudicial
error found).

1154. Polizzi v. United States, F.2d __ , , No. 75-1860, at 7 (9th Cir. Apr. 7, 1976);
United States v. Howell, 514 F.2d 710, 714 (5th Cir. 1975), cert, denied, 96 S. Ct. 3175 (1976).
1155. United States v. Anderson, 523 F.2d 1192, 1196 (5th Cir. 1975) (government in

formant's solicitation of illegal drug prescription from indicted defendant violates right to
counsel).
1156. United States v. Wind, 527 F.2d 672, 676 (6th Cir. 1975).
1157. United States v. Carter, No. 75-1195, at 3 (4th Cir. Nov. 12, 1975) (unpublished per

curiam opinion).
1158. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); Glasser v. United States, 315

U.S. 60, 69-70 (1942); United States v. Hurt, F.2d , , No. 72-2229, at 5 (D.C. Cir.
Mar. 8, 1976). See generally Bazelon, The Realities of Gideon and Argersinger, 64 GEO. L.J. 811

(1976).
1159. United States v. Moore, 529 F.2d 355, 357 (D.C. Cir. 1976) (case remanded to

investigate claim of inadequate representation; defense attorney failed to investigate and raise at

trial alleged sexual relationship between chief government witness and client's wife); United States
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Circuit is substantively identical in requiring counsel who are

"reasonably likely to render and [actually do render reasonably]
effective assistance."1160 The Seventh Circuit demands that an

attorney's representation meet "minimum standards of professional
competency."1161 The traditional test of effective assistance still

employed by a number of circuits is whether counsel provides a level
of representation that prevents the proceedings from becoming a

"farce and mockery of justice."1162 Recognizing that this standard

might constitute an impenetrable obstacle for convicted defendants,
the Eighth Circuit has emphasized that the farce and mockery test

should not be read literally, but rather should be taken as an

indication of the burden defendants must bear in proving
unfairness.1163

Even under those tests demanding a higher level of professional
assistance, a convicted defendant seeking reversal because of his
counsel's ineffectiveness must overcome a two-tiered burden. In order
to obtain a reversal, he first must show that counsel failed to meet
the prevalent standard of competence and then show that counsel's

v. Bridgeman, 523 F.2d 1099, 1118 (D.C. Cir.), cert, denied, 96 S. Ct. 1744 (1976) (counsel's
conduct diligent and conscientious where he admitted indecision about calling witnesses and

sought and obtained court's advice). See generally ABA PROJECT ON STANDARDS FOR

Criminal Justice, The Defense Function (Approved Draft 1971).
1160. United States v. Goodwin, 531 F.2d 347, 348 (6th Cir. 1976) (per curiam) (conviction

reversed for ineffective assistance because attorney lacked understanding of charged offenses and

permitted client to give testimony which amounted to confession); Price v. Perini, 520 F.2d 807,
808 (6th Cir.) (per curiam), cert, denied, 423 U.S. 950 (1975) (replacement of counsel 2 hours
before trial not reversible error because new counsel conducted competent defense).
1161. United States ex rel. Robinson v. Housewright, 525 F.2d 988, 992 (7th Cir. 1975) (right

to effective assistance not violated by attorney's representation of multiple defendants with

potentially conflicting interests); Matthews v. United States, 518 F.2d 1245, 1246 (7th Cir. 1975)
(attorney had only 2-hour interview with client and produced no witnesses or evidence on client's
behalf; no reversal because court presumes attorney's competence).

1162. See, e.g. , United States v. Ramirez, F.2d , , No 74-1140, at 8 (1st Cir. Apr.
21, 1976) (no reversible error in counsel's failure to make some objections and request certain
instructions; more lenient standard considered but not adopted); Franklin v. Wyrick, 529 F.2d 79,
82 (8th Cir.), cert, denied, 96 S. Ct. 1747 (1976) (failure to object to trial testimony not
ineffective representation because counsel's conduct was calculated tactic); Hammond v. United
States, 528 F.2d 15, 18 (4th Cir. 1975) (guilty plea based on erroneous advice of counsel as to
length of sentence involuntary; defendant denied effective assistance of counsel); United States v.

Larsen, 525 F.2d 444, 449 (10th Cir. 1975), cert, denied, 423 U.S. 1075 (1976) (not reversible
error in failure to interview opposing witness and make certain motions and objections); United
States ex rel. King v. Schubin, 522 F.2d 527, 529 (2d Cir.) (per curiam), cert, denied, 423 U.S.
990 (1975) (no error in court's refusal to replace assigned counsel upon defendant's complaint of
failure of communication); United States v. Stern, 519 F.2d 521, 524 (9th Cir.), cert, denied, 423
U.S. 1033 (1975) (rejection of insanity defense a tactical decision, not inadequate representation).
But cf. United States v. Elksnis, 528 F.2d 236, 238 (9th Cir. 1975) (applying fundamental fairness
standard, defendant failed to demonstrate ineffective assistance; no discussion of farce and
mockery test).

1163. Thomas v. Wyrick, 535 F.2d 407, 414 (8th Cir. 1976), petition for cert filed 45
U.S.L.W. 3206 (U.S. Aug. 9, 1976) (No. 76-189); Schleicher v. Wyrick, 529 F.2d 906 912 (8th
Cir. 1976); McQueen v. Swenson, 498 F.2d 207, 214 (8th Cir. 1974).
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incompetence prejudiced his case.1164 Thus, in Matthews v. United
States1165 the Seventh Circuit found that defendants had not satisfied
their burden by showing that their attorney had interviewed them for
less than an hour each and had failed to produce any evidence or call
any witnesses favorable to them.1166 Judge, now Justice, Stevens
emphasized that the defendants had failed to show that even the
most diligent investigator could have uncovered witnesses or

evidence.1167 In contrast, the defendant in Thomas v. Wyrick1168 met
both burdens by showing that defense counsel failed to interview the
Government's witnesses, and that counsel could have uncovered
admissible evidence that could have altered the trial's outcome.1169

Conflict of Interest. The sixth amendment's guarantee of
effective assistance requires counsel to devote himself fully to his
client's case and to give representation that is free from conflicts of
interest.1170 Conflicts of interest can arise in various situations.
Defense counsel's representation of several defendants in the same

action raises the possibility of mutually conflicting defenses, but joint
representation of codefendants is not error per se.1171 Whether prior
representation of a prosecution witness creates conflicts of interests
also was considered this term.1172 In such circumstances, the court
must determine whether the counsel's undivided loyalty remains with

1164. See, e.g., Thomas v. Wyrick, 535 F.2d 407, 414 (8th Cir. 1976), petition for cert, filed,
45 U.S.L.W. 3206 (U.S. Aug. 9, 1976) (No. 76-189); United States v. Larsen, 525 F.2d 444, 449
(10th Cir. 1975); Matthews v. United States, 518 F.2d 1245, 1246 (7th Cir. 1975).

1165. 518 F.2d 1245 (7th Cir. 1975).
1166. Id. at 1246; see Fiveash v. United States, No. 75-1231, at 4 (4th Cir. Apr. 27, 1976)

(unpublished per curiam opinion) (attorney's failure to move for mistrial upon jury foreman's
clerical error does not constitute ineffective assistance); United States v. Beaver, 524 F.2d 963,
965 (5th Cir. 1975), cerf. denied, 96 S. Ct. 1498 (1976) (defendant's lack of confidence in

court-appointed attorney not sufficient.to render assistance of counsel ineffective).
1167. 518 F.2d at 1246.
1168. 535 F.2d 407 (8th Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3206 (U.S. Aug. 9,

1976) (No. 76-189).
1169. Id. at 414. Compare United States v. Goodwin, 531 F.2d 347, 352 (6th Cir. 1976) (per

curiam) (reversal for ineffective assistance because attorney did no research, did not interview
clients properly, and had no knowledge of elements of offense charged) with United States v.

Larsen, 525 F.2d 444, 449 (10th Cir. 1975), cert, denied, A2Z U.S. 1075 (1976) (counsel's failure
to interview witness not reversible error).

1170. E.g., Glasser v. United States, 315 U.S. 60, 70 (1942); United States v. Bernstein, 533
F.2d 775, 778 (2d Cir. 1976); United States v. Jeffers, 520 F.2d 1256, 1263 (7th Cir. 1975), cerf.
denied, 423 U.S. 1066 (1976).

1171. E.g., United States v. Mari, 526 F.2d 117, 119 (2d Cir. 1975); United States v. Mandell,
525 F.2d 671, 677 (7th Cir. 1975) (per curiam), cerf. denied, 423 U.S. 1049 (1976); United States

v. Valenzuela, 521 F.2d 414, 416 (8th Cir. 1975), cert, denied, 424 U.S. 916 (1976). But see ABA
Project on Standards for Criminal Justice, the Defense Function �3.5, at

211, 213 (Approved Draft 1971) (potential for conflict so grave that except in unusual

circumstances attorney should refuse to represent multiple defendants).
1172. See United States v. Jeffers, 520 F.2d 1256, 1263-65 (7th Cir. 1975), cerf. denied, 423

U.S. 1066 (1976) (defendant received adequate representation of counsel despite potential
conflicts stemming from privileged information obtained through prior association).
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his present client and to decide this will look to the possibility of the

lawyer's future pecuniary interest and the possibility of privileged
information obtained from the witness being relevant to the

cross-examination.1173 A comparable situation exists when the lawyer
simultaneously represents defendants and possible witnesses. When
such a potential conflict occurs, the court may not determine that
the situation will result in ineffective assistance of counsel and order
the defendants to obtain a new attorney without first determining
whether the defendant desires to waive his sixth amendment right to
conflict-free representation.1174 Another source of potential conflict
arises when defense counsel's personal involvement may affect his
conduct of the case.1175

As in other instances in which a defendant alleges ineffective
assistance of counsel, reversal based on conflict of interest generally
requires a strong showing of prejudice to the defendant.1176 In United
States v. Jeffers11-71 the Seventh Circuit held that there was no

disabling conflict requiring reversal in a defense attorney's cross-

examination of a former client, even though knowledge of
confidential information received through prior association could have
inhibited the examination.1178 The court rested its holding primarily on

defendant's failure to meet his burden of showing that defense
counsel's reluctance to pursue vigorously the cross-examination of his
former client affected the substantial rights of the defendant.1179
Moreover, in United States v. Mandell1180 the same court squarely
aligned itself with those circuits placing the full burden on the
defendant to show that conflicts of interest actually existed at trial in
which one counsel represents several codefendants.1181 In Mandell the

1173. Id. at 1264-65.
1174. See United States v. Garcia, 517 F.2d 272, 275-76 (5th Cir. 1975) (if defendants aware

of but do not object to potential conflicts, they are entitled to counsel of their choice).
1175. See United States v. Hurt, F.2d , , No. 72-2229, at 8-11 (D.C. Cir. Mar. 8,

1976) (trial counsel sued appellate counsel for libel because of allegation of incompetency
advanced on appeal; appellate counsel must withdraw and trial court must allow withdrawal).
1176. See United States ex rel. Robinson v. Housewright, 525 F.2d 988, 994 (7th Cir. 1975)

(defendant must demonstrate more than remote possibility of conflict of interest); United States
v. Jeffers, 520 F.2d 1256, 1267 (7th Cir. 1975), cert, denied, 423 U.S. 1066 (1976) (record failed
to show defendant's right harmed by premature curtailment of cross-examination). But see United
States ex rel. Horta v. DeYoung, 523 F.2d 807, 808-09 (3d Cir. 1975) (per curiam) (remote
possibility of conflict of interests renders joint representation constitutionally defective).

1177. 520 F.2d 1256 (7th Cir. 1975), cert, denied, 423 U.S. 1066 (1976).
1178. Id. at 1265-67. The court emphasized that there had been no on-going personal

relationship between counsel and the witness and deemed the attorney too ethical to allow
pecuniary interest in possible future business to affect his representation of the defendant. Id. at
1263-64.
1179. Id. at 1267.
1180. 525 F.2d 671 (7th Cir. 1975) (per curiam), cert, denied, 423 U.S. 1049 (1976).
1181. Id. at 677-78. Thus, despite the contention that counsel spent most of his time and

effort attempting to clear one codefendant, the other defendants failed to show prejudice because
the same defense strategy applied to all. Id. at 678.
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Seventh Circuit specifically rejected the standard applied by the Third

Circuit, which regards joint representation as constitutionally
defective upon a showing of possible conflict of interest or prejudice,
however remote.1182

The Fifth Circuit places an initial burden on the trial court to

recognize potential conflicts of interest and deal with them before
trial.1183 The Fifth Circuit's reversal in Foxworth v. Wainwright1184
was based on substantial evidence that counsel's representation of
codefendants prevented him from choosing the defense strategy most

advantageous to the petitioner.1185 If the conflict is particularly
egregious, courts of appeals will not require a strong showing of the
exact degree of actual prejudice.1186 This term, in United States v.

Hurt,118'' the District of Columbia Circuit remanded a case for a

second time because the court was not convinced that appellate
counsel freely and singlemindedly represented his client.1188 During
the initial remand to determine his effectiveness, trial counsel sued
appellate counsel for libel, based on allegations of incompetence
raised in the appeal. Appellate counsel sought to withdraw his

appearance to prevent a second publication of the alleged libel. The
trial court denied his request and ordered him to continue his

representation.1189 The circuit court held that regardless of the merits
of trial counsel's suit, appellate counsel's avowed concern inhibited
his ability to pursue defendant's case vigorously and so remanded
once again for a hearing to determine trial counsel's competence.1190

Right to Pro Se Representation and Waiver of Sixth Amendment
Right to Counsel. The right to counsel may be waived, but

1182. Id. at 677 n.ll; see United States ex rel. Horta v. DeYoung, 523 F.2d 807, 808-09 (3d
Cir. 1975) (per curiam).

1183. See Foxworth v. Wainwright, 516 F.2d 1072, 1079 (5th Cir. 1975).
1184. 516 F.2d 1072 (5th Cir. 1975).
1185. Id. at 1079 & n.16. In Foxworth, the court-appointed attorney, charged with

representing petitioner and two codefendants, was forced to adopt a defense strategy that

precluded him from establishing that only one of the jointly represented codefendants was

responsible for the fatal beating. Id. at 1079-80.
1186. See Gravitt v. United States, 523 F.2d 1211, 1218-19 (5th Cir. 1975) (appellant's

defense sacrificed to that of codefendant brother); United States ex rel. Horta v. DeYoung, 523
F.2d 807, 810 (3d Cir. 1975) (per curiam) (even remote possibility of prejudice constitutes

reversible error if interests of multiple defendants conflict); Horowitz v. Henderson, 514 F.2d 740,
743 (5th Cir. 1975) (on advice of attorney, one codefendant testified on behalf of other; his
testimony later used to increase his sentence).

1187. F.2d , No. 72-2229 (D.C. Cir. Mar. 8, 1976).
1188. Id. at , No. 72-2229, at 2.
1189. Id. at , No. 72-2229, at 2-5.
1190. Id. at , No. 72-2229, at 11.
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to be effective such a waiver must be knowing and intelligent.1191 The

Supreme Court held last term in Faretta v. California1192 that if a

defendant in a state criminal trial rejects the assistance of counsel, he
has a constitutional right to pro se representation.1193 Courts this

term have examined the extent of the right to pro se representation,
holding that Faretta does not establish a defendant's right to dismiss

effective counsel midtrial and proceed pro se,1194 to conduct

discovery,1195 to act as his attorney's cocounsel,1196 or to retain

unlicensed counsel.1197 In United States v. Scott1198 the Ninth Circuit
held that because the right to pro se representation does not extend
to the advice of nonlawyers, the Government's infiltration of trial

strategy conferences between the defendant and his friends did not

violate defendant's sixth amendment rights.1199 The court warned,
however, that it was not condoning such governmental intrusions and
noted that in some situations such practices may constitute a denial
of due process.1200 The court rejected the dissenting judge's theory
that once the trial court allowed friends to sit at counsel table with
the defendant, the Government was obliged to treat them as if they
were cocounsel.1201
The Second Circuit this term examined the interaction between the

newly recognized right to pro se representation and the requirement
that any waiver of right to counsel be knowing and intelligent. In

1191. Johnson v. Zerbst, 304 U.S. 458, 464 (1938); Baker v. Wainwright, 527 F.2d 372, 378
(5th Cir. 1976) (Government failed to establish knowing and intelligent waiver where defendant
not permitted to contact attorney on day of parole revocation hearing).

1192. 422 U.S. 806 (1975).
1193. Id. at 836. Federal defendants have a statutory right to proceed pro se. 18 U.S.C. �1654

(1970). See generally 4 HOFSTRA L. REV. 449 (1976).
1194. Sapienza v. Vincent, 534 F.2d~ 1007, 1010-11 (2d Cir. 1976). In ruling on the request for

pro se representation, the court balanced the potential for disruption against prejudice to the
defendant. The court denied the request because counsel was competent, the request was ill-timed,
and defendant had made repeated attempts to substitute counsel. Id. at 1011-12.
1195. United States v. Cunningham, No. 74-1562, at 7 (4th Cir. Dec. 15, 1975) (unpublished

per curiam opinion) (no right to conduct pro se discovery where attorney made complete
discovery and defendant's interests were in no way prejudiced).
1196. See United States v. Williams, 534 F.2d 119, 123 (8th Cir. 1976) (court allowed

defendant and his attorney to act as cocounsel; no error in limiting defendant's participation);
United States v. Hill, 526 F.2d 1019, 1025 (10th Cir. 1975), cert, denied, 96 S. Ct. 1676 (1976)
(no right to hybrid representation); United States v. Wolfish, 525 F.2d 457, 463 & n.2 (2d Cir.
1975) (per curiam), cert, denied, 423 U.S. 1059 (1976) (defendant, a disbarred attorney, not
entitled to participate as cocounsel).
1197. United States v. Hinderman, 528 F.2d 100, 103 (8th Cir. 1976).
1198. 521 F.2d 1188 (9th Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976).
1199. Id. at 1192. The court found that the undercover agent who sat in on the trial strategy

conferences learned nothing that would prejudice defendant's case. Id.
1200. Id. at 1193.
1201. Id. at 1198-99 (Browning, J., dissenting); cf. Bursey v. Weatherford, 528 F.2d 483, 486

(4th Cir. 1975), cert, granted, 44 U.S.L.W. 3738 (U.S. June 21, 1976) (No. 75-1510) (right to
counsel violated by prosecution interference with attorney-client relationship).
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United States ex rel. Konigsberg v. Vincent1202 the court noted that
defendant's assertion of the right to self-representation is not really a

case of waiver of the assistance of counsel but rather an election of
one constitutional right instead of another.1203 As the Second Circuit
makes clear in its discussion of Konigsberg in United States ex rel.
Martinez v. Thomas,1204 however, the choice of constitutional rights
doctrine applies only if the record indicates that defendant
affirmatively and intelligently chose one alternative over another.1205
The Second Circuit recommended that trial courts assist defendants
in making this decision by explaining the available choices, urging the
assistance of counsel because of a lawyer's special skill and training,
and permitting a reasonable time in which to make a choice.1206

The requirement that a waiver be knowing and intelligent has been
applied by the Second Circuit in other contexts. In United States v.

Rubinson,1201 for example, the court held that a nonindigent
defendant, who declined to retain his own counsel after the trial
court denied appointed counsel, waived his right to counsel.1208 The
Eighth Circuit strictly construed the standard for knowing and
intelligent waiver, refusing to find that a nonindigent defendant
waived his right to counsel by appearing pro se after he had fired his
counsel the morning of trial and had not asked the court to appoint
a replacement.1209 In vacating the defendant's suspended sentence, the
court held that anyone appearing pro se who has not affirmatively
waived his right to counsel has not done so knowingly and
intelligently and thus has been denied his sixth amendment rights.1210
A corollary of defendant's right to waive counsel is his right to

waive objections to possible conflicts of interest.1211 The Second
Circuit reversed a district court's refusal to allow a defendant to

1202. 526 F.2d 131 (2d Cir. 1975).
1203. Id. at 133-34.
1204. 526 F.2d 750 (2d Cir. 1975).
1205. Id. at 754 & n.6 (error because questionably competent defendant proceeded pro se after

court denied adjournment requested by defendant to find acceptable counsel and failed to apprise
defendant of dangers of pro se representation).

1206. Id. at 755.
1207. F.2d , No. 75-1197 (2d Cir. Apr. 8, 1976).
1208. Id. at , No. 75-1197, at 3138; see Irby v. Missouri, 529 F.2d 1292, 1293 (8th Cir.)

(per curiam), cert, denied, 96 S. Ct. 2213 (1976) (where defendant made aware that he was

entitled to free counsel, waiver was knowing and intelligent).
1209. United States v. White, 529 F.2d 1390, 1392 (8th Cir. 1976).
1210. Id. at 1394 & n.4; see Baker v. Wainwright, 527 F.2d 372, 378 (5th Cir. 1976) (no

waiver of counsel where defendant denied delay in proceedings to secure counsel). But see United
States v. Yamashita, 527 F.2d 954, 955 (9th Cir. 1975) (per curiam) (trial may proceed
notwithstanding defendant's failure to retain counsel, because defendant repeatedly warned that

further delay would not be tolerated).
1211. See, e.g., United States v. Bernstein, 533 F.2d 775, 778 (2d Cir. 1976); United States v.

Armedo-Sarmiento, 524 F.2d 591, 592 (2d Cir. 1975) (per curiam); United States v. Garcia, 517
F.2d 272, 277 (5th Cir. 1975).
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proceed with counsel of his choice because of the potential conflict
in counsel's prior representation of a government witness.1212 The
defendant knowingly and intelligently had waived his right to counsel
free from conflicts of interest and thus had a right to insist on

counsel of his choice.1213

GUILTY PLEAS

A plea of guilty waives the accused's constitutional rights,
including the privilege against self-incrimination, the right to a trial
by jury, and the right to confront one's accusers,1214 and it operates
as a conviction of the offense charged.1215A guilty plea also bars both
direct and habeas corpus challenges to constitutional and other
defects that occurred prior to the plea,1216 although it does not

1212. United States v. Armedo-Sarmiento, 524 F.2d 591, 592 (2d Cir. 1975) (per curiam).
1213. Id. at 593; see United States v. Bernstein, 533 F.2d 775, 788 (2d Cir. 1976) (court

properly refused waiver of conflict of interest because it found defendant's waiver incomplete).
But see United States v. Hinderman, 528 F.2d 100, 102 (8th Cir. 1976) (right to counsel of choice
does not extend to representation by unlicensed counsel); United States v. Yamashita, 527 F.2d

954, 955 (9th Cir. 1975) (per curiam) (trial will not be delayed because defendant cannot secure
counsel of his choice).

1214. BoyWn v. Alabama, 395 U.S. 238, 243 (1969); see Tollett v. Henderson, 411 U.S. 258,
266-67 (1973) (voluntary guilty plea bars claim of discrimination in grand jury selection).
1215. BoyMn v. Alabama, 395 U.S. 238, 242 (1969). Nevertheless, the constitutional

protection against double jeopardy does not bar indictment in a different district for similar
charges if there is evidence that the offense charged is distinct from the charge to which defendant

previously pleaded guilty. United States v. Papa, 533 F.2d 815, 820-21 (2d Cir. 1976) (defendant
headed two similar but distinct conspiracies, one in eastern district and other in southern district
of New York).

1216. See Tollett v. Henderson, 411 U.S. 258, 267 (1973) (guilty plea bars habeas challenge to
constitutionality of jury selection); Parker v. North Carolina, 397 U.S. 790, 798-99 (1970) (state
procedure precluding review of grand jury composition after guilty plea adequate to bar federal
review); Mayes v. Pickett, 537 F.2d 1080, 1082 (9th Cir. 1976) (defendant may not attack legality
of confession made prior to plea); United States v. Hawthorne, 532 F.2d 318, 320-22 (3d Cir.
1976) (challenge to denial of pretrial motion to dismiss barred by plea); Weisser v. Ciccone, 532
F.2d 101, 104 (8th Cir. 1976) (technical error in indictment does not negate factual basis of plea);
United States v. Montgomery, 529 F.2d 1404, 1407 (10th Cir.), cert, denied, 96 S. Ct. 2231
(1976) (after asserting right to represent himself, defendant allowed attorney to conduct plea
negotiations and pleaded guilty; held waiver of right to self-representation); Speed v. United
States, 518 F.2d 75, 77 (8th Cir. 1975) (allegation of denial of speedy trial barred by plea);
Richardson v. Lewis, No. 74-8154, at 2-3 (4th Cir. Nov. 18, 1975) (unpublished per curiam
opinion) (allegations of denial of due process, preliminary hearing, counsel, and allocution rights
barred by plea); United States v. Hill, No. 75-1115, at 2 (4th Cir. Oct. 30, 1975) (unpublished per
curiam opinion), cert, denied, 96 S. Ct. 1474 (1976) (plea of guilty waives all nonjurisdictional
defects, including delay); Summers v. Coiner, No. 74-1411, at 2 (4th Cir. Sept. 14, 1975)
(unpublished per curiam opinion) (allegation of denial of counsel at preliminary proceeding barred
by plea). But cf. United States v. Sams, 521 F.2d 421, 426-28 (3d Cir. 1975) (fifth amendment
provides absolute defense to wagering tax violation; collateral attack not barred by plea); United
States v. Bluso, 519 F.2d 473, 474-75 (4th Cir. 1975) (same).
The general rule that a guilty plea waives all challenges to known and unknown

nonjurisdictional defects has been criticized as violative of the concept of waiver, which implies
the relinquishment of known rights. See Note, The Guilty Plea as a Waiver of "Present but
Unknowable" Constitutional Rights: The Aftermath of the Brady Trilogy 74 COLUM L REV
1435,143942(1974).
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preclude challenges to the jurisdiction of the court.1217 The Third
Circuit this term in United States v. Zudick121* endorsed the use of
conditional guilty pleas as a means of preserving the right to appeal
issues arising prior to the entry of the plea.1219 The court reasoned
that with conditional pleas the prosecution has no expectation of

finality in the conviction and that the conditional plea procedure
relieves court congestion without diminishing the opportunity to
assert valid claims on appeal.1220

Entering the Guilty Plea. Federal and state courts must

comply with procedures established to ensure that the waiver of

rights by guilty plea is voluntary, knowing, and intelligent.1221 Prior
to the Federal Rules of Criminal Procedure Amendments Act of

1975,1222 rule 11 of the Federal Rules of Criminal Procedure required
that federal courts, before accepting a plea of guilty or nolo
contendere, address the defendant personally in open court and
inform him of the offense charged and the consequences of his plea
and determine that he understands both.1223 Under the rule, both

1217. Blackledge v. Perry, 417 U.S. 21, 30-31 (1974); United States v. Macklin, 523 F.2d 193,
196 (2d Cir. 1975) (indictment by grand jury whose term had been extended improperly is nullity;
absence of indictment is jurisdictional defect).

1218. 523 F.2d 848 (3d Cir. 1975).
1219. Id. at 851; see United States v. Hawthorne, 532 F.2d 318, 320 (3d Cir. 1976) (dictum)

(implication that defendant could have, but failed to, reserve right to challenge motion to dismiss);
United States v. Eucker, 532 F.2d 249, 252 (2d Cir. 1976) (defendant pleaded, but reserved right
to allege that indictment failed to state crime).

1220. 523 F.2d at 852, citing Lefkowitz v. Newsome, 420 U.S. 283, 289, 293 (1975). In
Lefkowitz the Court upheld a New York statute allowing appeals on certain issues notwithstanding
the entry of a valid plea, reasoning that this procedure eliminates the necessity of a full-scale trial
if an accused admits to facts implying guilt but challenges constitutional violations. Id. at 290-92
& n.7; see Circuits Note: 1974-1975 Term 340 & nn.1047-49. The Third Circuit perceived no

meaningful distinction between the policy in cases such as Lefkowitz, in which constitutional
defects are alleged, and cases involving the construction of statutes. 523 F.2d at 852.

1221. BoyMn v. Alabama, 395 U.S. 238, 243 (1969).
1222. Pub. L. No. 94-64, 89 Stat. 390. Rule 11, as amended, explicitly declares what advice the

court must give the defendant before accepting his plea of guilty or nolo contendere. The court

must inform the defendant of the mandatory minimum and the possible maximum penalty; of
rights to have counsel represent him, to plead not guilty, and to be tried by a jury; and that a plea
of guilty waives a further trial of any kind. The new rule also requires that the judge make a

verbatim record of the proceedings. FED. R. CRIM. P. 11(c), (g). The effective date of the new

rule 11 was December 1, 1975, except for the amendment adding subdivision (e)(6), which
became effective August 1, 1975. Federal Rules of Criminal Procedure Amendments Act of 1975,
Pub. L. No. 94-64, �2, 89 Stat. 390. All cases discussed in this section, except Morris v. United

States, involved pleas entered under the former rule. See Morris v. United States, No. 76-1367 (4th
Cir. Apr. 7, 1976) (unpublished per curiam opinion).
1223. FED. R. CRIM. P. 11, as amended. Federal Rules of Criminal Procedure Amendments

Act of 1975, Pub. L. No. 94-64, �2, 89 Stat. 390; see Gwinn v. United States, F.2d ,

, No. 75-1180, at 4-5 (4th Cir. Mar. 15, 1976) (per curiam) (no explanation or mention of

offense; opportunity to replead ordered); United States v. Hawthorne, 532 F.2d 318, 321 (3d Cir.

1976) (under former rule 11, defendant need not be informed of potential sentence if tried on two

counts when he has agreed to plead to one count in return for dismissal of the other); United
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before and after the amendment, the court also must ascertain that
the plea is voluntary1224 and that a factual basis exists for the plea.1225

States v. Yazbeck, 524 F.2d 641, 64244 (1st Cir. 1975) (per curiam) (court failed to determine
that defendant understood range of penalty; conviction vacated); United States v. Podell, 519 F.2d
144, 149-50 (2d Cir.), cert, denied, 423 U.S. 926 (1975) (well-educated defendants assumed to be
aware of elements of conspiracy because prosecution's entire case already presented); United
States v. Maggio, 514 F.2d 80, 87-88 (5th Cir.), cert, denied, 423 U.S. 1032 (1975) (defendant
must know possible range of sentences, not actual sentence he will receive); cf. Yellowwolf v.
Morris, 536 F.2d 813, 815-16 & n.2 (9th Cir. 1976) (knowledge of maximum sentence not

constitutionally required in state proceeding; refusal to apply prophylactic rule retroactively,
adopted after entry of instant plea, requiring knowledge of maximum sentence); Kelleher v.

Henderson, 531 F.2d 78, 81-82 (2d Cir. 1976) (knowledge of maximum and minimum not

constitutionally required in state proceeding; test is whether defendant would have pleaded
anyway); United States ex rel. Rosner v. Warden, 520 F.2d 1206, 1207 (2d Cir. 1975)
(misstatement of minimum sentence; voluntariness hearing ordered); Keeny v. Bordenkircher, No.
74-1940, at 3-4 (4th Cir. Nov. 6, 1975) (unpublished per curiam opinion) (failure to ask specific
questions in state proceeding harmless error because advice to defendant found sufficient).
1224. FED. R. CRIM. P. 11(d) (court must ensure that plea not induced by threats and

promises apart from plea agreement and determine whether plea induced by prior discussions
between government attorney and defendant's attorney); see, e.g., Garza v. United States, 530
F.2d 1208, 1209 (5th Cir. 1976) (voluntariness not negated by unkept plea bargain because
defendant ultimately received more than bargain); United States v. Reese, No. 75-1663, at 3 (4th
Cir. Feb. 3, 1976) (unpublished per curiam opinion) (allegation of incomplete hearing rejected;
plea voluntary); Courtney v. United States, 518 F.2d 514, 515-16 (4th Cir. 1975) (per curiam)
(plea voluntary; defendant waived right to counsel despite erroneous belief in admissibility of
confession); Speed v. United States, 518 F.2d 75, 76 (8th Cir. 1975) (voluntariness not negated by
"mere hope" that defendants would receive concurrent federal and state sentences). A plea to an
indictment alleging violation of an inapposite statute may not be voluntary. See United States v.

Eucker, 532 F.2d 249, 257 (2d Cir. 1976). But see id. at 257-58 (Moore, J., concurring
and dissenting) (sophisticated defendant neither ignorant nor confused about charges, although
indictment technically faulty). Voluntariness also may be negated if defendant is incompetent at
the time of the plea. Saddler v. United States, 531 F.2d 83, 85 (2d Cir. 1976) (defendant's
unresponsive answers at sentencing hearing and new evidence of mental illness require competency
hearing); Reed v. United States, 529 F.2d 1239, 1240 (5th Cir. 1976) (allegation of incompetence
arising out of methadone use at hearing unsupported by record); United States ex rel. Putmon v.

Henderson, 525 F.2d 683, 685 (2d Cir. 1975) (per curiam) (defendant challenged competency to
plead years after hearing; voluntariness established by independent evidence of competence in
related contemporaneous trial). Finally, incompetent advice of counsel may impair the
voluntariness of a plea. Casey v. United States, No. 75-2200, at 24 (4th Cir. Apr. 29, 1976)
(unpublished per curiam opinion) (alleged misinformation regarding maximum sentence; hearing
ordered); Hammond v. United States, 528 F.2d 15, 18 (4th Cir. 1975) (alleged incorrect advice
regarding maximum sentence; hearing ordered); Cook v. United States, 521 F.2d 875, 876 (5th
Cir. 1975) (per curiam) (alleged misleading advice by counsel that defendant would go to narcotics
treatment center; hearing ordered).
1225. FED. R. CRIM. P. 11(f); see Weisser v. Ciccone, 532 F.2d 101, 104 (8th Cir. 1976)

(factual basis established by reading wiretap transcript); United States v. Zuber, 528 F.2d 981,
982-83 (9th Cir. 1976) (per curiam) (no factual basis established because defendant denied truth
of prosecutor's version of facts and denied participation in conspiracy); Morris v. United States
No. 76-1367, at 4 (4th Cir. Apr. 7, 1976) (unpublished per curiam opinion) (factual basis
established by testimony of witnesses although defendant alleged memory lapse); LaBar v United
States, 522 F.2d 202, 203 (5th Cir. 1975) (per curiam) (factual basis established at open hearing)-
United States v. Podell, 519 F.2d 144, 149-50 (2d Cir.), cert, denied, 423 U.S. 926 (1975) (factual
basis established by prosecution's presentation of case). Defendant himself need not recite the
factual basis. United States v. Madrigal, 518 F.2d 166, 167 (7th Cir. 1975) (per curiam).
Ascertaining whether a factual basis for a plea exists may require an initial determination that a
crime took place. Cheque v. United States, 514 F.2d 923, 927-28 (5th Cir. 1975) (before allowingdefendant to plead to mailing obscene matter, court should have determined that matter was
obscene).



390 The Georgetown Law Journal [Vol. 65:201

The court, not the prosecutor, must make the rule 11 inquiry.1226
Although the Supreme Court in McCarthy v. United States1221 held

that district courts must strictly comply with rule 11, several circuits
have agreed that strict compliance does not require adherence to any
particular ritual. It is sufficient that the judge personally address the
defendant and ascertain that he understands the nature of the charge
and consequences of the plea.1228 Although a footnote in McCarthy
initially appears to support the circuits' position,1229 a close reading
of McCarthy indicates that their reliance on this footnote is
inconsistent with the spirit of that opinion. Because rule 11 now

explicitly lists the advice that the judge must give the defendant, the
question of what constitutes strict compliance with the former rule is
academic.1230
Although the trial judge need not inform the defendant of all

collateral consequences of a guilty plea, he must point out all direct
consequences.1231 The Fourth Circuit determined this term in Bell v.

1226. United States v. Crook, 526 F.2d 708, 709-10 (5th Cir. 1976) (per curiam). But cf. "

United States v. Yazbeck, 524 F.2d 641, 643 (1st Cir. 1975) (per curiam) (court may rely on

prosecutor to state maximum penalty, but if someone other than judge relates this information
record must leave no doubt that defendant heard and understood; record in this case left doubt).

1227. 394 U.S. 459 (1969).
1228. See Fruchtman v. Kenton, 531 F.2d 946, 94748 (9th Cir. 1976), cert, denied, 45

U.S.L.W. 3306 (U.S. Oct. 18, 1976) (voluntariness, not ritualized recant of rights, is correct

focus); United States v. Branch, No. 75-2156, at 3 (4th Cir. Apr. 5, 1976) (unpublished per curiam

opinion) (trial court need not specifically enumerate all consequences of plea to establish

voluntariness); Sappington v. United States, 523 F.2d 858, 860 (8th Cir. 1975) (per curiam)
(precise ritual or explanation of elements not required; scope of rule 11 examination depends on
all circumstances); United States v. Madrigal, 518 F.2d 166, 167 (7th Cir. 1975) (per curiam) (rule
11 does not require that defendant recite elements of crime, consequences of plea, or factual
basis); Burroughs v. United States, 515 F.2d 824, 827 (5th Cir. 1975) (examination of whole

record, not judicial incantation of rights, determines validity of plea); United States v. Maggio, 514
F.2d 80, 87 (5th Cir.), cert, denied, 423 U.S. 1032 (1975) (scope of inquiry varies from case to

case, and ritualistic procedure not necessary; prior jury trial and verdict provided adequate factual
basis); Moore v. Paderick, No. 74-1806, at 4-5 (4th Cir. Dec. 2, 1975) (unpublished per curiam

opinion) (voluntariness found although defendant indicated desire to plead not guilty through
"slip of tongue").

1229. 394 U.S. at 467 n.20. The Court noted that the nature of the rule 11 inquiry must vary
from case to case, but it declined to establish any guidelines beyond those of the rule itself. The
Court further stated that in making the rule 11 inquiry mere ritual should not control. Id. When
read in the context of the opinion, which requires strict procedural compliance, the implication is
that the judge may be required to go beyond ritualistic inquiry to comply with the rule. The First
Circuit adheres to the spirit of McCarthy by requiring meticulous compliance with rule 11. United
States v. Yazbeck, 524 F.2d 641, 643-44 (1st Cir. 1975) (per curiam) (court will not speculate
whether error harmless once noncompliance shown).
1230. 8 J. Moore fll.03[l][b].
1231. See Nunez Cordero v. United States, F.2d , , No. 75-1401, at 6 (1st Cir. Apr.

16, 1976) (potential deportation; collateral consequence); Fruchtman v. Kenton, 531 F.2d 946,
94849 (9th Cir. 1976), cert, denied, 45 U.S.L.W. 3306 (U.S. Oct. 18, 1976); United States v.

Crowley, 529 F.2d 1066, 1072 & n.14 (3d Cir.), cert, denied, 96 S. Ct. 2209 (1976) (loss of civil
service job collateral consequence); Faulisi v. Daggett, 527 F.2d 305, 309 (7th Cir. 1975)
(possibility that state and federal sentences would not be served concurrently not consequence of
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United States1232 that failure to inform a defendant of the special
parole term imposed under the Comprehensive Drug Abuse

Prevention and Control Act of 19701233 is error that may render a

plea involuntary because the defendant did not fully understand its

consequences.1234 If the sentence received plus the special parole term

do not exceed the maximum possible sentence specified at

arraignment, however, such error is harmless.1235 The willingness of

the Fourth Circuit to find harmless error conflicts with the approach
of other circuits that apply a per se rule of reversal under these

circumstances. 1236

A defendant has no absolute right to have a plea accepted; the trial

judge may reject a proffered plea in the exercise of sound judicial
discretion.1237 This discretion will not be overturned unless the plea
or its acceptance is constitutionally infirm.1238 The First Circuit in In
re Arvedon1239 found an abuse of discretion in the trial court's refusal
to accept a defendant's plea simply because he pleaded in accordance
with rule 20 to avoid transfer to another jurisdiction.1240
Another issue addressed by the courts this term concerns the

extent to which an accused's statements at a plea hearing will be

plea); Moore v. Hinton, 513 F.2d 781, 782-83 (5th Cir. 1975) (section 1983 challenge to state plea
procedure; loss of driver's license collateral consequence).
The Advisory Committee noted that some consequences, such as eligibility for parole, might be

so complicated as to be infeasible to explain, and that although the length of sentence is a

consequence, the court will usually not have seen a presentence report at the time of plea,
rendering strict compliance infeasible. FED. R. CRIM. P. 11, Adv. Comm. Note, reprinted in 62
F.R.D. 271, 279 (1974).

1232. 521 F.2d 713 (4th Cir. 1975), cerf. denied, 424 U.S. 918 (1976).
1233. 21 U.S.C. � 841(b)(1)(A) (1970).
1234. 521 F.2d at 715; see McNamara v. United States, No. 75-2136, at 3 (4th Cir. Nov. 4,

1975) (unpublished per curiam opinion) (sentence and parole term exceeded maximum sentence;
conviction vacated).
1235. 521 F.2d at 715; see, e.g., Baker v. United States, No. 75-1533, at 3 (4th Cir. Apr. 8,

1976) (unpublished per curiam opinion); Franklin v. United States, No. 75-1312, at 2 (4th Cir.
Nov. 13, 1975) (unpublished per curiam opinion); Grant v. United States, No. 75-1306, at 2 (4th
Cir. Nov. 4, 1975) (unpublished per curiam opinion), cerf. denied, 96 S. Ct. 1465 (1976).
1236. See Circuits Note: 1974-1975 Term 341-42 & nn.1058-61. Compare Bell v. United

States, 521 F.2d 713, 715 (4th Cir. 1975), cert, denied, 424 U.S. 918 (1976) with United States v.
Harris, 534 F.2d 141, 142 (9th Cir. 1976) (special parole a direct consequence) and Ferguson v.

United States, 513 F.2d 1011, 1012-13 (2d Cir. 1975) (same, applying rule retroactively) and
Roberts v. United States, 491 F.2d 1236, 1237-38 (3d Cir. 1975) (per curiam) (special parole a

direct consequence) and United States v. Richardson, 483 F.2d 516, 519 (8th Cir. 1973) (same).
1237. Santobello v. New York, 404 U.S. 257, 262 (1971); North Carolina v. Alford, 400 U.S.

25, 38 & n.ll (1970) (dictum). See generally Comment, Judicial Discretion to Reject Negotiated
Pleas, 63 GEO. L.J. 241 (1974).

1238. United States ex rel. Selikoff v. Commissioner, 524 F.2d 650, 653 (2d Cir. 1975), cert.
denied, 96 S. Ct. 1725 (1976) (no abuse of discretion to accept plea despite defendant's alleged
reliance on judge's remarks regarding sentence because defendant given opportunity to replead)
1239. 523 F.2d 914 (1st Cir. 1975).
1240. Id. at 916. The court reasoned that although judges have wide discretion to accept or

reject pleas, permitting the judge's actions to stand would effectively nullify rule 20. Id.
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deemed "truthful" when he later contradicts them in attacking his
plea.1241 Allison v. Blackledge1242 demonstrates the Fourth Circuit's
approach that a defendant's statements are conclusively presumed
true unless he makes some reasonable allegation why they should not
be.1243 This conflicts with the broader view taken by the Ninth
Circuit that the record is not conclusive if facts outside the record
are alleged.1244 In Mayes v. Pickett1245 the court first denied an

evidentiary hearing to determine voluntariness because the petitioner
had pointed to no facts outside the record demonstrating that his
plea was made without promises or threats,1246 and then reluctantly
vacated the plea and ordered a hearing because it concluded that the
outside the record requirement had been met.1247 The Supreme Court
has granted certiorari in Blackledge v. Allison1248 and will perhaps
resolve this conflict.
Although rule 11 is not binding on state courts, the record of a

state trial must disclose that a defendant's plea is voluntary, that he
knowingly and intelligently waived his constitutional rights, and that he
possessed a full understanding of the consequences of the plea.1249 In

1241. A convicted prisoner collaterally attacking a guilty plea has no right to an evidentiary
hearing if the record below conclusively shows that he is not entitled to relief. Fontaine v. United

States, 411 U.S. 213, 214-15 (1973) (per curiam) (defendant alleged detailed circumstances

regarding events after arrest and before appearance in court; hearing ordered); Machibroda v.

United States, 368 U.S. 487, 494-96 (1962) (defendant alleged improper threats and promises by
prosecutor; hearing ordered).
1242. 533 F.2d 894 (4th Cir. 1976), cert, granted, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (No.

75-1693).
1243. Id. at 897; see Edwards v. Garrison, 529 F.2d 1374, 1376-77, 1379-80 (4th Cir. 1975),

cert, denied, 424 U.S. 950 (1976) (hearing ordered in two consolidated cases; state defendant
denied that promises had been made but was not asked if bargain was made, and federal defendant

alleged that he answered falsely on advice of counsel so court would accept plea); Crawford v.

United States, 519 F.2d 347, 350 (4th Cir. 1975), cert, denied, 423 U.S. 1057 (1976) (allegations
insufficient to warrant hearing in face of presumption of correctness).

Judge Field, concurring specially in Allison, reviewed the seemingly inconsistent Fourth Circuit
decisions and asserted that petitioners either lied to the trial judge or are lying later in an attempt
to overturn their convictions. 533 F.2d at 898-900. The Fifth Circuit also has noted that if a

defendant's assertions that counsel or the prosecutor urged him to keep silent or answer falsely are

given credence, no conceivable decision would have the finality that decisional law must maintain.

Bryan v. United States, 492 F.2d 775, 780 (5th Cir.), cert, denied, 419 U.S. 1079 (1974). The
recently added rule 11(e), providing for specific inquiry into the existence of bargains, should help
eliminate these problems.

1244. Jones v. United States, 384 F.2d 916, 917 (9th Cir. 1967) (per curiam).
1245. 537 F.2d 1080 (9th Cir. 1976), vacating No. 74-2526 (9th Cir. Mar. 26, 1976).
1246. Mayes v. Pickett, No. 74-2526, at 4-6 (9th Cir. Mar. 26, 1976), vacated, 537 F.2d 1080

(9th Cir. 1976).
1247. Mayes v. Pickett, 537 F.2d 1080, 1083-85 (9th Cir. 1976). The court characterized the

hearing as a "waste of time." If not for prior Ninth Circuit precedent, it would have preferred to
follow the Fourth Circuit's approach, holding that the rule 11 hearing is final and conclusive

absent reasonable allegations to the contrary. Id. at 1084-85.
1248. 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (No. 75-1693).
1249. Boykin v. Alabama, 395 U.S. 238, 244 (1969); see Bellew v. Gunn, 532 F.2d 1288, 1289

(9th Cir.), cert, denied, 96 S. Ct. 3180 (1976) (allegation that defendant not informed of
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Henderson v. Morgan, 1250 for example, the defendant was indicted for

first-degree murder, and he pleaded guilty to second-degree murder.
The trial court neglected to ascertain whether the defendant under
stood that intent was an essential element of second-degree murder.1251
Reasoning that due process requires actual notice of the crime

charged, the Supreme Court held that the guilty plea was

involuntary.1252 Another type of involuntary plea is one induced by
unkept promises to the defendant.1253 Incompetent advice of counsel
also may impair the voluntary and intelligent nature of a plea.1254 If
the defendant is incompetent to plead, an accepted guilty plea will be
deemed involuntary.1255 Failure to inform the defendant of the
minimum and maximum penalties, however, does not negate the
voluntariness of a plea.1256

consequences of 1943 plea rejected); Keeney v. Bordenkircher, No. 74-1940, at 3-4 (4th Cir. Nov.

6, 1975) (unpublished per curiam opinion) (defendant need not be told of some constitutional

rights if voluntariness shown). See also Sheely v. Whealon, 525 F.2d 713, 716 (6th Cir. 1975)
(uncounseled plea in municipal court involuntary and inadmissible at trial de novo); Bell v.
Estelle, 525 F.2d 656, 657 (5th Cir. 1975) (per curiam) (even if noncompliance with Texas plea
statute found, no constitutional question raised because record establishes voluntariness).

1250. 96 S. Ct. 2253 (1976).
1251. Id. at 2256-59.
1252. Id. at 2257. The Court agreed that voluntariness is not to be determined by a ritualistic

recant of formal elements but by an examination of the totality of the circumstances. Id.

1253. See Allison v. Blackledge, 533 F.2d 894, 896-97 (4th Cir. 1976), cert, granted, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (No. 75-1693) (apparent broken promise by defense attorney;
hearing ordered); Coney v. Wyrick, 532 F.2d 94, 100-01 (8th Cir. 1976) (plea involuntary because

defendant and trial court referred several times to concurrent sentence agreement, but judge
erroneously sentenced defendant to consecutive terms); Justice v. Texas, 522 F.2d 1365,
1366-67 (5th Cir. 1975) (per curiam) (Texas prosecutor promised that sentence would run

concurrently with one being served in Oklahoma and that Oklahoma authorities would determine

parole; latter promise broken); Harris v. Superintendent, 518 F.2d 1173, 1174 (4th Cir. 1975) (per
curiam) (promise to recommend 24-year sentence broken by prosecutor).
1254. United States ex rel. Rosner v. Warden, 520 F.2d 1206, 1207 (2d Cir. 1975) (erroneous

advice of counsel regarding minimum sentence; hearing ordered); accord, Lunz v. Henderson, 533
F.2d 1322, 1326-27 (2d Cir. 1976) (pressure by sister and defense counsel did not negate
voluntariness because state's case strong and defendant's life at stake); Johnson v. Massey, 516
F.2d 1001, 1002 (5th Cir. 1975) (per curiam) (good faith but erroneous prediction by defense
counsel does not render plea involuntary); Richardson v. Lewis, No. 74-8154, at 2-3 (4th Cir. Nov.
18, 1975) (unpublished per curiam opinion) (defendant's allegation of incompetent counsel
rejected and advice found reasonable in light of strength of state's case).
1255. See United States ex rel. McGough v. Hewitt, 528 F.2d 339, 341-43 (3d Cir. 1976)

(psychiatric reports raised questions as to competency; hearing ordered); Workman v.

Bordenkircher, No. 75-1865, at 3-4 (4th Cir. Aug. 14, 1975) (unpublished per curiam opinion)
(evidence suggested mental disturbance; hearing ordered).
1256. See Yellowwolf v. Morris, 536 F.2d 813, 815-16 & n.2 (9th Cir. 1976) (knowledge of

maximum sentence not constitutionally required; refusal to apply retroactively a prophylactic rule
requiring knowledge of maximum sentence adopted by state court after entry of this plea);
Kelleher v. Henderson, 531 F.2d 78, 81-82 (2d Cir. 1976) (knowledge of maximum and minimum
sentences not constitutionally required; test is whether defendant would have pleaded anyway);
United States ex rel. Rosner v. Warden, 520 F.2d 1206, 1207 (2d Cir. 1975) (misstatement of
minimum sentence; voluntariness hearing ordered). But cf. FED. R. CRIM. P. 11(c)(1) (knowledge
of minimum and maximum penalty required in federal courts).
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Plea Bargain Agreements. The 1975 amendments to rule 11
became effective this term.1257 Rule 11(e)(1) empowers attorneys for
both parties or the defendant himself to discuss pleas and to agree
that upon entry of a plea of guilty or nolo contendere the attorney
for the Government will move for dismissal of other charges, make
sentencing recommendations, agree not to oppose the defendant's
request for a particular sentence, or agree that a specific sentence is
proper.12s8 The trial court must require the disclosure of any
agreement before accepting or rejecting the plea.1259 If the court

accepts the plea agreement it must implement the disposition
provided for in the agreement,1260 but if the court rejects the
agreement it must inform the parties on the record, advise the
defendant that the court is not bound by the agreement, and afford
the defendant an opportunity to withdraw the plea.1261 Evidence of a

1257. Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64,
�� 3(6)-(10), 89 Stat. 371; FED. R. CRIM. P. 11(e). The rule 11(e) procedure is not mandatory; a
court may refuse to allow the presentation of plea agreements. H.R. REP. NO. 247, 94th Cong.,
1st Sess. 6 (1975). The House committee also noted that a defendant may agree to do more than

plead; for example, he may promise to cooperate in another investigation. Id. at 6 n.8.
Amended rule 11(e) should preclude the recitation by courts and counsel alike that no promises

have been made and will reduce the risk of unfairness by providing for effective judicial review of

the propriety of agreements. FED. R. CRIM. P. 11(e), Adv. Comm. Note, reprinted in 62F.R.D.

271, 277 (1974). See generally ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL

JUSTICE, PLEAS OF GUILTY �3.1, Commentary (Approved Draft 1968).
1258. FED. R. CRIM. P. 11(e)(1). The court may not participate in the discussions. Id.; see

FED. R. CRIM. P. 11(e), Adv. Comm. Note, reprinted in 62 F.R.D. 271, 283-84 (1974)
(discussing judicial involvement); ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL
JUSTICE, PLEAS OF GUILTY �3.3(a), Commentary 72-74 (Approved Draft 1968). This rule

apparently would not change the result of numerous preamendment eases holding that judicial
participation in the plea discussions does not per se render the plea involuntary and therefore
unconstitutional. See United States ex rel. Robinson v. Housewright, 525 F.2d 988, 990-91 (7th
Cir. 1975) (reviewing state practice); Brown v. Peyton, 435 F.2d 1352, 1356-57 (4th Cir. 1970),
cere, denied, 406 U.S. 931 (1972) (same).

1259. FED. R. CRIM. P. 11(e)(2); see United States v. Maggio, 514 F.2d 80, 89 (5th Cir.), cert.
denied, 423 U.S. 1032 (1975) (pre-ll(e) endorsement of same procedure). In Maggio the court
noted that this procedure creates a clear record of the plea agreement, foreclosing the necessity of
a later hearing, and informs defendants just what agreements are permissible. Id. at 88. Any plea
bargain between the Government and a witness must be disclosed to the jury and the judge so that
the trier of fact may weigh the witness' credibility. United States v. Pope, 529 F.2d 112, 114 (9th
Cir.) (per curiam), cert, denied, 96 S. Ct. 2654 (1976) (prosecuting attorney failed to disclose that
material witness had benefit of plea bargain).
1260. FED. R. CRIM. P. 11(e)(4). Neither the language of rule 11(e)(4) nor the Advisory

Committee Notes state whether the court must accept a specific sentence recommendation as part
of the "disposition provided for in the plea agreement." See FED. R. CRIM. P. 11(e)(3), Adv.
Comm. Note, reprinted in 62 F.R.D. 271, 285 (1974). The Fourth Circuit this term, however, held
that a court's rejection of the Government's sentencing recommendation does not render the plea
involuntary if, at the time the plea was entered, the defendant was aware that the recommendation
was not binding. See United States v. Wagner, No. 75-1510, at 3-4 (4th Cir. Feb. 9, 1976)
(unpublished per curiam opinion); United States v. Futeral, No. 74-1934, at 24 (4th Cir. Nov. 11,
1975) (decided prior to effective date of amended rule).

1261. FED. R. CRIM. P. 11(e)(4). This new procedure will preclude a judge from refusing both
to accept the recommendation and to allow the defendant to withdraw the plea. See United States
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withdrawn plea, an offer to plead, or any statements made in
connection with an offer or plea is inadmissible in any criminal or
civil proceeding against the person who made the plea, offer, or

statement except in a criminal proceeding for perjury or false
statements if the statement was made by the defendant under oath,
on the record, and in the presence of counsel.1262 The prosecution
must live up to the terms of a plea bargain agreement;1263however,
the Second Circuit held this term that promises by prosecutors in one

district do not bar prosecutors in another district from acting on

independent charges.1264 The defendant also must keep his side of the
bargain.1265

v. Wagner, No. 75-1510, at 3-4 (4th Cir. Feb. 9, 1976) (unpublished per curiam opinion) (refusal
to allow defendant to withdraw plea entered prior to effective date of new rule is not error

because defendant knew recommendation not binding); United States v. Futeral, No. 74-1934, at
24 (4th Cir. Nov. 11, 1975) (unpublished opinion) (same, noting that result would differ under

new rule 11).
1262. United States v. Smith, 525 F.2d 1017, 1021-22 (10th Cir. 1975) (error to receive in

evidence admissions made in course of plea bargaining); FED. R. CRIM. P. 11(e)(6); cf. Mobley ex

rel. Ross v. Meek, 531 F.2d 924, 926-27 (8th Cir. 1976), rev'd and remanded sub nom. Hutto v.

Ross, 45 U.S.L.W. 3327 (U.S. Nov. 1, 1976) (admission in state trial of confession made in

connection with plea negotiations held erroneous).
The House committee noted that the perjury exception might discourage defendants from being

candid during plea negotiations or even prevent some plea agreements, but decided the exception
was important to protect the integrity of the judicial process. H.R. REP. No. 247, 94th Cong., 1st
Sess. 7 (1975). This provision is identical to rule 410 of the Federal Rules of Evidence. 8 J.

MOORE f 11.08[4]. Compare FED. R. EVID. 410 with FED R. CRIM. P. 11(e)(6).
1263. Santobello v. New York, 404 U.S. 257, 262 (1971); see United States v. James, 532 F.2d

1161, 1162-63 (7th Cir. 1976) (although Government must keep promises, no agreement had been
reached regarding dismissal of federal charges in return for guilty plea to state charge); Scrivens v.

Henderson, 525 F.2d 1263, 1264 (5th Cir. 1976) (agreement found not to include promise that
defendant's sentence would not be increased by state multiple offender act); United States v.

Hammerman, 528 F.2d 326, 330-31 (4th Cir. 1975) (prosecutor misled defendant into believing
trial court would accept recommendation of no incarceration; remand to allow withdrawal of

plea); United States v. Podell, 519 F.2d 144, 148 (2d Cir.), cert, denied, 423 U.S. 926 (1975)
(government promise not to recommend incarceration not a "substantial factor" in inducing plea;
withdrawal of plea properly refused); Harris v. Superintendent, 518 F.2d 1173, 1174 (4th Cir.
1975) (per curiam) (prosecutor broke promise to recommend 24-year sentence and instead urged
severe sentence; irrelevant that court not bound by recommendation). A defendant's bare
allegation that plea agreement has been breached does not require a hearing on a motion attacking
the sentence, but additional evidence indicating a right to relief does necessitate a hearing.
Vandenades v. United States, 523 F.2d 1220, 1224 (5th Cir. 1975) (judge's letter to defendant
regarding possible error in sentence and inherent ambiguity in sentencing language created
sufficient factual dispute to warrant hearing).

1264. United States v. Papa, 533 F.2d 815, 824-25 (2d Cir. 1976) (defendant was promised
that damaging witness would not be used against him; use of witness by prosecutors in separate
proceedings in another district held not within coverage of original bargain).
1265. See United States v. Eucker, 532 F.2d 249, 256 (2d Cir. 1976) (defendant's self-serving

and useless testimony did not satisfy obligation to cooperate in prosecution of coconspirator and
justified prosecutorial refusal to honor agreement); United States v. Donahey, 529 F.2d 831, 832
(5th Cir. 1976) (per curiam), petition for cert, filed, 45 U.S.L.W. 3037 (U.S. June 2, 1976)'(No.
75-1748) (defendant agreed to cooperate, but then gave evasive and unresponsive answers). If a

defendant breaks a promise, the prosecution may bring additional charges or charges heavier than
those originally filed only if the additional charges are not motivated by vindictiveness. Cf. United
States v. Ruesga-Martinez, 534 F.2d 1367, 1370-71 (9th Cir. 1976) (dictum) (due process violated
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Withdrawing the Plea. Withdrawal of pleas of guilty or nolo
contendere are governed by rule 32(d).1266 Although the sixth
amendment may require the presence of counsel at a hearing on a

motion to withdraw, the Third Circuit in United States v. Crowley1261
held this term that absence of counsel was harmless error because
defendant had fully presented his factual argument, he was not

cross-examined, there were no legal arguments presented by the
Government against the motion, and on appeal defendant's counsel
failed to advance any legally acceptable reasons why the motion
should have been granted.1268 A motion to withdraw is within the
sound discretion of the trial court.1269 The motion to withdraw
should be granted if made before sentencing and if the defendant
shows a fair and just reason for allowing the withdrawal.1270 If the
motion is made after sentencing, it should be granted only to correct
manifest injustice.1271 A defendant may be precluded from collaterally
attacking his plea if he fails to avail himself of the court's offer to
allow withdrawal.1272

Craig E. Polhemus
John C. Weber

by vindictive addition of charges after defendant refused to waive district court trial and be tried

by magistrate); United States v. Preciado-Gomez, 529 F.2d 935, 940 (9th Cir.) (dictum), cert.
denied, 96 S. Ct. 1730 (1976) (charges added after mistrial justified by new evidence not

previously available to prosecutor).
1266. FED. R. CRIM. P. 32(d).
1267. 529 F.2d 1066 (3d Cir., cert, denied, 96 S. Ct. 2209 (1976).
1268. Id. at 1069-71.
1269. 8A J. MOORE f32.07[l]; see United States v. Brogan, 519 F.2d 28, 28-29 (6th Cir.)

(per curiam), cert, denied, 423 U.S. 1035 (1975) (not abuse of discretion to deny withdrawal after
rule 11 substantially complied with).

1270. See Kercheval v. United States, 274 U.S. 220, 224 (1927) (dictum) (evidence of

withdrawn guilty plea is inadmissible); Nunez Cordero v. United States, F.2d , , No.

75-1401, at 4 (1st Cir. Apr. 16, 1976) (discretion not abused by denial of withdrawal although
defendant not aware that deportation is potential collateral consequence of conviction); United
States v. Crowley, 529 F.2d 1066, 1071-72 (3d Cir. 1976) (withdrawal not fair and just because
defendant alleged weak reason for wanting to withdraw, Government was prejudiced by timing of
defendant's motion, and defendant failed to assert his innocence). See generally Note, Withdrawal

of Guilty Pleas in the Federal Courts Prior to Sentencing, 27 BAYLOR L. REV. 793 (1975)
(discussing what is meant by fair and just).

1271. FED. R. CRIM. P. 32(d); United States v. Masthers, 539 F.2d 721, 726-27 & n.36 (D.C.
Cir. 1976) (error to deny withdrawal motion without hearing when record lends support to
defendant's claim of incompetency; remand for hearing).

1272. Compare United States ex rel. Selikoff v. Commissioner, 524 F.2d 650, 654 (2d Cir.

1975), cert, denied, 96 S. Ct. 1725 (1976) (offer to allow withdrawal remedied any possible due

process violations stemming from defendant's reliance on judge's comments with respect to

potential sentence) with United States ex rel. Suggs v. LaVallee, 523 F.2d 539, 541, 543 (2d Cir.

1975) (although defendant failed to respond to explicit opportunity to withdraw plea at sentence

proceeding, collateral relief not precluded because substantial question remained about

competence at time of sentencing).
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Evidence

relevancy and admissibility

To be admissible, an item of evidence must be relevant:1273 it must
tend to make the existence of a fact that is "of consequence to the
determination of the action more probable or less probable than it
would be without the evidence."1274 It is the task of the trial judge to

decide whether challenged evidence meets this test, and appellate
courts ordinarily will not disturb a ruling absent abuse of
discretion.1275 For example, in United States v. Nill1216 a divided Fifth

1273. FED. R. EVID. 402. The Federal Rules ofEvidence became effective July 1, 1975, after
most of the cases discussed herein had been tried.

1274. Fed. R. EVID. 401. The Rules do not require that the fact be material, but merely that
it be "of consequence" to the determination of the action. Id. ; see United States v. Buchanan, 529
F.2d 1148, 1151 (7th Cir. 1975) (per curiam), cerf. denied, 96 S. Ct. 1432 (1976) (although
legality of searches was unchallenged, evidence that search warrants had been obtained was

relevant, even if not material). The fact, therefore, may be ultimate, intermediate, or evidentiary
and need not be in dispute. FED. R. EVID. 401, Adv. Comm. Notes. Courts nevertheless continue
to invoke the concept of materiality. See United States v. Park, 525 F.2d 1279, 1284 (5th Cir.

1976) (identity not material issue in trial for possession of stolen television; Government may not
use evidence of separate and independent crime to establish identity); Johnson v. Brewer, 521
F.2d 556, 563 (8th Cir. 1975) (proof that government informant-witness had lied in similar case
material as evidence of bias); Cook v. Bounds, 518 F.2d 779, 780 (4th Cir. 1975) (absent showing
of materiality, fellow prisoners' testimony on conditions of confinement in civil rights action is

inadmissible).
1275. See, e.g., United States v. Radetsky, 535 F.2d 556, 571 (10th Cir. 1976), cerf. denied,

45 U.S.L.W. 3229 (U.S. Oct. 4, 1976) (in Medicare fraud case not abuse of discretion to exclude as

irrelevant evidence that defendant occasionally did not bill patients); United States v. Hamel, 534
F.2d 1354, 1356 (9th Cir. 1976) (per curiam) (testimony of wildlife officer that defendant
taxidermist had contacted him when offered protected subspecies of owl is probative whether
defendant illegally dealt in these owls); United States v. Eucker, 532 F.2d 249, 255 (2d Cir. 1976)
(not error to admit evidence of coconspirators' wrongdoing of which defendant had no

knowledge); United States v. Peskin, 527 F.2d 71, 84 (7th Cir. 1975), cerf. denied, 45 U.S.L.W.
3228 (U.S. Oct. 4, 1976) (ambiguous remarks by defendant to school board president relevant in
prosecution for bribery of other local officials); United States v. Harvey, 526 F.2d 529, 535 (2d
Cir. 1975), cert, denied, 96 S. Ct. 1432 (1976) (admission of out-of-court statements indicating
victim's knowledge of defendant's crimes relevant to show defendant's motive to kill victim);
United States v. Grose, 525 F.2d 1115, 1119 (7th Cir. 1975), cerf. denied, 96 S. Ct. 1477 (1976)
(newspaper article and photo may have been admissible for limited purpose of showing pretrial
publicity, but properly excluded as irrelevant and potentially prejudicial to codefendants); United
States v. Beaver, 524 F.2d 963, 965 (5th Cir. 1975) (evidence relevant to link counterfeit bill
allegedly passed by defendant to other counterfeit bills on which defendant's fingerprints found);
United States v. Wilner, 523 F.2d 68, 72 (2d Cir. 1975) (elimination of testimony not relevant to
conspiracy to commit single crime); United States v. Hobson, 519 F.2d 765, 776 (9th Cir.), cert.
denied, 423 U.S. 931 (1975) (photographs of guns seized at defendant's house relevant to charge
of harboring prison escapee). But see United States v. Henny, 527 F.2d 479, 485 (9th Cir. 1975),
cerf. denied, 96 S. Ct. 2201 (1976) (evidence erroneously excluded as pertaining to matters
occurring outside indictment period); United States v. Carter, 522 F.2d 666, 685 (D.C. Cir. 1975)
(sketches made by defendant during trial lacked probative value and should have been excluded
when Government's expert cast doubt on possibility of reliable comparison with drawing found at
scene of burglary).

1276. 518 F.2d 793 (5th Cir. 1975).
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Circuit panel held that the trial court had abused its discretion in

admitting evidence tending to show that the defendant was wealthy
and ambitious in a trial for fraudulently withholding documents from
a bankruptcy trustee and making false claims against a bankrupt
estate.1277 The defendant's personal fortune was not enhanced by the
claims for which he was tried, and the court pointed out that the
admission of testimony regarding the defendant's aspirations to

become a millionaire before he was 40 years old might have a

prejudicial effect on the jury, some of whom might have been on

welfare.1278
Relevant evidence is excludable if it runs afoul of other provisions

of the Rules, the Constitution, or federal law.1279 Thus, for example,
relevant evidence must be properly authenticated1280 or corrobo-

1277. Id. at 803.
1278. Id. at 882-03.
1279. Fed. R. EVID. 402.
1280. FED. R. EVID. 901; see United States v. Rodriguez-Serrate, 534 F.2d 7, 10 (1st Cir.

1976) (foreign official documents authenticated as required by Federal Rule of Civil Procedure
44(a)(2)); United States v. Goldstein, 532 F.2d 1305, 1315 (9th Cir. 1976) (aural identification of
taped voices sufficient to authenticate tape recordings; spectrographic analysis not required); United
States v. Gray, 531 F.2d 933, 935 (8th Cir. 1976) (per curiam) (photograph and fingerprint card
properly authenticated by cashier who took photo and policeman who took prints); United States v.

Taylor, 530 F.2d 639, 641-42 (5th Cir. 1976) (film of bank robbery sufficiently authenticated by
testimony regarding activation of camera and film's chain of possession); United States v. Wells,
525 F.2d 974, 976 (5th Cir. 1976) (unauthenticated tape and transcript properly excluded);
United States v. Crabtree, No. 75-1349, at 2 (4th Cir. Feb. 23, 1976) (unpublished per curiam

opinion) (bank "bait lists" sufficiently reliable to submit to jury despite testimony that bank
official had failed to inspect them properly and that they had contained errors in past); United
States v. Turner, 528 F.2d 143, 166 (9th Cir.), cert, denied, 423 U.S. 996 (1975) (aural
identification of taped voices sufficient to authenticate tape recordings; spectrographic analysis
not required); United States v. Wingard, 522 F.2d 796, 797 (4th Cir. 1975) (per curiam), cert.
denied, 423 U.S. 1058 (1976) (not error to admit FDIC certificate; government documents under
seal self-authenticating); United States v. Lam Muk Chiu, 522 F.2d 330, 331 (2d Cir. 1975) (per
curiam) (dictum) (not necessary to decide whether letters purportedly written by defendant

properly authenticated by content because defendant failed to raise issue on appeal); United States

v. Fendley, 522 F.2d 181, 185 (5th Cir. 1975) (custodian of business records who did not prepare

documents may establish authenticity); United States v. Rollins, 522 F.2d 160, 167 (2d Cir.

1975), cert, denied, 424 U.S. 918 (1976) (not error to admit foreign post office directory
introduced by witness who identified it); United States v. Stanfield, 521 F.2d 1122, 1127 (9th Cir.

1975) (per curiam) (error to admit unsigned and unauthenticated transcripts of interviews with

witnesses); United States v. Kitzman, 520 F.2d 1400, 1403 (8th Cir. 1975) (error to admit

photostatic copy of motor vehicle title without showing that title kept or copied in regular course
of business).
In order to authenticate physical evidence, it is sometimes necessary to show chain of custody.

See United States v. Smoke, No. 75-2115, at 4 (6th Cir. Apr. 7, 1976) (unpublished per curiam

opinion), cert, denied, 45 U.S.L.W. 3231 (U.S. Oct. 4, 1976) (sufficient chain of custody shown

by testimony that drugs sold to undercover agent were same drugs received from defendant);
United States v. Harley, No. 75-1595, at 4 (4th Cir. Mar. 3, 1976) (unpublished per curiam

opinion) (chain of custody of hold-up note given to bank teller sufficiently shown despite brief

period of unaccountability); United States v. Godoy, 528 F.2d 281, 283-84 (9th Cir. 1975) (per
curiam) (chain of custody established by testimony that drugs received from defendant were

sealed and stored in safe prior to laboratory analysis).
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rated.1281 Courts also exclude otherwise relevant evidence if its

probative value is outweighed by the danger of misleading or unfairly
prejudicing the jury, confusing the issues, delaying the trial, or

needlessly presenting cumulative evidence.1282 Admission of unduly
prejudicial evidence at trial is frequently challenged on appeal; the
balancing of prejudice and probative value, however, is committed to

the discretion of the trial court and will not be disturbed unless
abused.1283

1281. See United States v. Daniels, 528 F.2d 705, 708 (6th Cir.\1976) (confession in bank

robbery case sufficiently corroborated by evidence that robbery occurred); MCCORMICK �158,
at 346-49.

1282. See United States v. Hathaway, 534 F.2d 386, 402 (1st Cir. 1976), cert, denied, 45

U.S.L.W. 3228 (U.S. Oct. 4, 1976) (evidence that defendant cashed checks unrelated to bribery
case properly excluded as misleading and confusing); United States v. Randolph, No. 75-1845, at
5-7 (4th Cir. Mar. 15, 1976) (unpublished per curiam opinion) (Government's reference to

defendant's alias not unduly prejudicial because alias probative of connection between defendant

and codefendant); United States v. Elksnis, 528 F.2d 236, 239 (9th Cir. 1975) (tape recording
properly excluded as cumulative because agent who made recording testified regarding contents of
tape); United States v. Hays, 525 F.2d 455, 456 (7th Cir. 1975) (per curiam) (evidence of

disorganized home environment, allegedly cause of failure to file income tax returns, properly
excluded because similar evidence previously admitted).
The Federal Rules of Evidence express a policy favoring admissibility of otherwise relevant

evidence by requiring that the probative value be substantially outweighed by the enumerated

dangers before the evidence may be excluded. FED. R. EVID. 403. The defendant bears the

burden of showing that the relevance of proffered evidence is outweighed by its prejudicial effect.
See United States v. Golden, 532 F.2d 1244, 1247 (9th Cir. 1976).

Courts almost always exclude evidence of polygraph tests, primarily because the jury might
exaggerate the reliability of such evidence. See United States v. Marshall, 526 F.2d 1349, 1360
(9th Cir. 1975), cert, denied, 96 S. Ct. 2631 (1976) (court may reject polygraph test results as

confusing, time consuming, and prejudicial, even though scientific acceptance and reliability
established); United States v. Alexander, 526 F.2d 161, 170 (8th Cir. 1975) (not error to exclude

unstipulated polygraph evidence; general scientific acceptance and reliability now shown);
MCCORMICK �207, at 506-07. But see United States v. Oliver, 525 F.2d 731, 736-37 (8th Cir.

1975), cert, denied, 96 S. Ct. 1477 (1976) (not error to admit testimony regarding polygraph test

because both parties stipulated to Government's right to introduce test results and reliability and
examiner's expertise established).

1283. See, e.g., United States v. Cloudman, 534 F.2d 123, 125 (8th Cir. 1976) (not abuse of
discretion to admit photograph of shooting victim's clothed body); United States v. Wiener, 534
F.2d 15, 18 (2d Cir. 1976), cert, denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976) (not abuse of
discretion in narcotics case to admit loaded gun found among narcotics because guns considered
instrumentalities of narcotics trade); United States v. Wilson, 532 F.2d 641, 646-47 (8th Cir.
1976) (probative value of notebooks referring to narcotics conspiracy outweighed prejudice to
defendants caused by references to narcotics transactions not included in indictment); United
States v. Littlebear, 531 F.2d 896, 898 (8th Cir. 1976) (not abuse of discretion to admit
photographs of murder victim); United States v. Cowsen, 530 F.2d 734, 738 (7th Cir.), cert.
denied, 96 S. Ct. 2227 (1976) (admission of defendant's comments at arrest for heroin
distribution not unduly prejudicial even though defendant declined to take stand to explain them);
United States v. Cepulonis, 530 F.2d 238, 246 (1st Cir.), cert, denied, 96 S. Ct. 2231 (1976) (not
abuse of discretion to admit evidence that defendants shot at police officer and passing motorist
during flight from bank robbery because evidence corroborated testimony of important
government witnesses); United States v. Lubrano, 529 F.2d 633, 637 (2d Cir. 1975), cerf. denied
45 U.S.L.W. 3228 (U.S. Oct. 4, 1976) (not improper to admit government agent's testimony on

his instructions to informant, which linked defendant to informant, because aided jury in
understanding background of crimes and not unduly prejudicial); United States v. Burton, 525
F.2d 17, 20 (2d Cir. 1975) (book seized from defendant's apartment explaining how to cut
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The trial court may consider the availability of other means of
proof in determining whether to admit potentially prejudicial
evidence.1284 In United States v. Bridgeman12*5 defendants were on

trial for a crime arising out of a prison riot. The trial court admitted
evidence of homosexual rapes that occurred during the riot over the
defendants' objections that the prejudicial effects of the testimony
outweighed its probative value.1286 The District of Columbia Circuit
upheld the introduction of the testimony, noting that it was

presented without sensationalism and was indispensable to prove the
serious bodily injury alleged in the indictment.1287 The court rejected
the argument that because the riot statute referred to property
damage or serious bodily injury, the Government should have been
prevented from introducing evidence of bodily injury once property
damage had been proved. The court reasoned that because the
Government bears the heavy burden of proving guilt beyond a

reasonable doubt, it should not have to refrain from offering
additional evidence once it has established a prima facie case.1288

Some evidentiary issues involving the possibility of prejudice have
arisen so frequently that judicial discretion has hardened into
rules.1289 For example, evidence of other crimes or past criminal
conduct is not admissible to suggest that the defendant's character is

cocaine admissible to rebut defendant's claim of unfamiliarity with narcotics); Giblin v. United

States, 523 F.2d 42, 45 (8th Cir. 1975), cert, denied, 96 S. Ct. 1470 (1976) (not undue prejudice
to admit photographs of victim of bizarre murder; pictures corroborated testimony of eyewitness);
United States v. Hobson, 519 F.2d 765, 771 (9th Cir.), cert, denied, 423 U.S. 931 (1975) (note
written by radical committee approving prison escape admissible against member of group on trial
for conspiracy to harbor escapee); United States v. Eatherton, 519 F.2d 603, 611-12 (1st Cir.),
cert, denied, 423 U.S. 987 (1975) (not abuse of discretion to admit ski masks found in

possession of bank robbery defendant although masks different color from those used in robbery);
United States v. Isaacs, 516 F.2d 409, 410 (5th Cir.), cert, denied, 423 U.S. 936 (1975) (not abuse
of discretion to admit testimony of white female defendant that she worked as prostitute for black
male codefendant because jury instructed to consider testimony only against woman); United
States v. Leaphart, 513 F.2d 747, 748 (10th Cir. 1975) (proof that defendant, on trial for sale of
heroin, possessed common dilutants of heroin not unduly prejudicial).
1284. FED. R. EVID. 403, Adv. Comm. Notes; 6 J. WlGMORE, WlGMORE ON EVIDENCE

�1865 (1940); cf. United States ex rel. Bleimehl v. Cannon, 525 F.2d 414, 421-22 (7th Cir. 1975)
(state court's admission of prejudicial mug shots necessary to establish robber's identity is not

denial of due process).
1285. 523 F.2d 1099 (D.C. dr. 1975).
1286. Id. at 1117.
1287. Id.
1288. Id. at 1117-18.
1289. See MCCORMICK �185, at 440.
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such that he is probably guilty.1290 Such evidence may be introduced,
however, to show motive,1291 opportunity, intent,1292 preparation,

1290. FED. R. EVID. 404(b); see United States v. Bledsoe, 531 F.2d 888, 891-92 (8th Cir.

1976) (abuse of discretion to admit defendant's entire criminal transcript listing several crimes to
show defendant was convicted felon).
The defendant may offer evidence of a pertinent trait of his character, in which case the

prosecution may rebut with other character evidence. FED. R. EVID. 404(a)(1). The Government
also may introduce evidence of the defendant's character to rebut an entrapment defense by
showing predisposition to engage in the charged offense. See United States v. Dickens, 524 F.2d

441, 445 (5th Cir. 1975), cert, denied, 96 S. Ct. 2208 (1976) (evidence of defendants' reputation
as marijuana dealers admissible in narcotics case to rebut entrapment defense). Evidence of a

victim's character offered by the accused also is admissible, as is character evidence introduced by
the prosecution for the purpose of rebuttal. FED. R. EVID. 404(a)(2). But cf. Maggitt v. Wyrick,
533 F.2d 383, 385-86 (8th Cir. 1976) (state rule in self-defense cases that evidence of decedent's
general reputation for violence is admissible, but evidence of specific acts of violence unconnected
to defendant is inadmissible; contrary to modern trend, but does not deny due process; excluded
evidence cumulative in this case).

1291. FED. R. EVID. 404(b); see United States v. Bass, 535 F.2d 110, 115-16 (D.C. Cir. 1976)
(not reversible error to admit evidence of affluent life style to rebut defendant's attempt to show
lack of pecuniary motive to distribute narcotics); United States v. Larson, 526 F.2d 260, 262 (5th
Cir. 1976) (per curiam) (evidence of apparent Mafia connections, gambling, and lavish lifestyle
admissible to show motive for counterfeiting conspiracy).

1292. FED. R. EVID. 404(b); see, e.g., United States v. Nichols, 534 F.2d 202, 205 (9th Cir.
1976) (per curiam) (evidence that defendant used stolen credit cards as identification to cash
stolen checks admissible to show defendant aware credit cards stolen, thus establishing intent to
transport stolen credit cards); United States v. Kimbrough, 528 F.2d 1242, 1249 (7th Cir. 1976)
(prior conviction for possession of stolen mail admissible to show defendant's intent to steal mail);
United States v. Silver, No. 75-1793, at 6 (4th Cir. Mar. 31, 1976) (unpublished per curiam
opinion) (prior bribe attempt admissible to show intent to bribe); United States v. Miranda, 526
F.2d 1319, 1331 (2d Cir. 1975), cerf. denied, 45 U.S.L.W. 3229 (U.S. Oct. 4, 1976)
(postconspiracy conversations admissible to show intent to distribute cocaine); United States v.

Rajewski, 526 F.2d 149, 158-59 (7th Cir. 1975), cert, denied, 96 S. Ct. 2231 (1976) (evidence of
previous fraudulent acts admissible to show intent to submit fraudulent disaster loan application);
United States v. Bermudez, 526 F.2d 89, 96 (2d. Cir. 1975), cert, denied, 96 S. Ct. 2166 (1976)
(narcotics paraphernalia seized after conspiracy terminated admissible to show intent to distribute
cocaine); United States v. Oliver, 525 F.2d 731, 739 (8th Cir. 1975), cerf. denied, 96 S. Ct. 1477
(1976) (evidence of prior sexual assaults admissible to show defendant's intent to transport
prosecutrix across state line against her will for purpose of sexual gratification); United States v.

Leonard, 524 F.2d 1076, 1091 (2d Cir. 1975), cert, denied, 96 S. Ct. 1737 (1976) (subsequent tax
documents containing erroneous information admissible to prove intent to falsify tax returns);
United States v. Garrett, 521 F.2d 444, 447 (8th Cir. 1975) (evidence that prosecutrix in Mann
Act case worked for defendant as prostitute admissible to show purpose of interstate
transportation); United States v. Crockett, 514 F.2d 64, 73 (5th Cir. 1975) (testimony that
defendant accepted bribe to protect illegal liquor sale admissible to prove defendant intentionally
failed to enforce gambling laws against coconspirators); United States v. Pickette, No. 75-1453, at
2 (4th Cir. Dec. 1, 1975) (unpublished per curiam opinion), cerf. denied, 96 S. Ct. 1666 (1976)
(evidence of prior narcotics offenses admissible to show mens rea in conspiracy to distribute
marijuana).
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plan,1293 knowledge,1294 identity,1295 or absence of mistake or

1293. FED. R. EVID. 404(b); see, e.g., United States v. Wilkerson, F.2d , , No.

75-1111, at 4 (D.C. Cir. Apr. 27, 1976) (per curiam) (evidence of prior attempts to escape from

jail admissible to show common scheme or plan in prosecution for kidnapping and assault of
federal officer during escape attempt); United States v. Arteaga-Limones, 529 F.2d 1183, 1190
(5th Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3085 (U.S. July 15, 1976) (No. 76-52) (prior
hashish conviction admissible in marijuana conspiracy prosecution to show common scheme or

plan); United States v. Evans, 526 F.2d 701, 708 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3228

(U.S. Oct. 4, 1976) (criminal acts not enumerated in indictment but closely related in time and
nature are admissible to show existence of conspiracy to manufacture explosives); United States v.

Beathune, 527 F.2d 696, 700 (10th Cir. 1975) (codefendant's testimony regarding involvement of
defendants in car thefts prior to inception of conspiracy to steal cars admissible to prove course of

conduct); United States v. Senak, 527 F.2d 129, 143 (7th Cir. 1975), cert, denied, 96 S. Ct. 1500
(1976) (evidence that defendant, acting as private counsel, had told client's relative that client
would be convicted unless she paid more money is admissible to show plan and intent of

defendant, as public defender, to extort money by threat of inadequate legal representation);
United States v. Natale, 526 F.2d 1160, 1174 (2d Cir. 1975), cert, denied, 96 S. Ct. 1724 (1976)
(evidence that defendant lent money at usurious interest rates admissible to show development of
conspiracy to extort credit payments); United States v. Conley, 523 F.2d 650, 653 (8th Cir.
1975), cert, denied, 424 U.S. 920 (1976) (testimony that defendant charged with heroin
distribution had been present at prior narcotics transactions is admissible to establish common

scheme or plan); United States v. Stokes, No. 75-1520, at 4-5 (4th Cir. Nov. 11, 1975)
(unpublished per curiam opinion) (evidence of acts occurring subsequent to termination of

conspiracy to violate narcotics laws admissible to prove existence of conspiracy).
1294. FED. R. EVID. 404(b); see, e.g., United States v. Drumright, 534 F.2d 1383, 1385 (10th

Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3146 (U.S. Aug. 12, 1976) (No. 76-215) (evidence
that defendant passed multilated $50 bill admissible to show knowledge and intent to transfer

similar bill); United States v. Chestnut, 533 F.2d 40, 50 (2d Cir. 1976), cert, denied, 45 U.S.L.W.
3231 (U.S. Oct. 4, 1976) (evidence of suspect campaign contributions derived from same source

admissible to show knowledge and intent to accept illegal contributions); United States v. Trotter,
529 F.2d 806, 813-14 (3d Cir. 1976) (evidence of defendants' conversation expressing concern

that they would be caught admissible to show knowledge and intent in prosecution for interstate
transportation of stolen goods); United States v. Washam, 529 F.2d 402, 404 (5th Cir. 1976) (per
curiam) (bond company's wanted poster admissible to show defendant willfully evaded
apprehension in bail jumping case); United States v. Santiago, 528 F.2d 1130, 1134 (2d Cir.), cert.
denied, 96 S. Ct. 2169 (1976) (evidence that labor union official was aware of state labor law
violation admissible to show guilty knowledge of similar federal violations); United States v.

Godkins, 527 F.2d 1321, 1324 (5th Cir. 1976) (testimony recounting defendant's advice on safest
method of shipping cocaine admissible to show knowledge and state of mind of defendant who
relied on insanity defense in narcotics prosecution); United States v. Quiovers, No. 75-1275, at 6-7
(4th Cir. Jan. 26, 1976) (unpublished per curiam opinion) (evidence of prior cocaine sales
admissible to show knowledge of substance and intent to sell); United States v. McAbee, No.
75-1728, at 2 (4th Cir. Jan. 8, 1976) (unpublished per curiam opinion) (defendant's false
exculpatory statements admissible to show consciousness of guilt); United States v. Marshall, 526
F.2d 1349, 1360-61 (9th Cir. 1975), cerf. denied, 96 S. Ct. 2631 (1976) (evidence of cocaine

possession at time of arrest admissible to show knowledge of that substance in heroin case because
both are narcotic drugs and jury could infer from defendant's knowledge of cocaine that he also
knew character of heroin).
1295. FED. R. EVID. 404(b); see, e.g., United States v. Moody, 530 F.2d 809, 810 (8th Cir.

1976) (details of similar robbery to show defendant's identity and modus operandi); Hills v.

Henderson, 529 F.2d 397, 399 (5th Cir. 1976) (not error in state rape case to admit evidence of

subsequent rape with similar modus operandi to establish identity of rapist); United States v.

Kimbrough, 528 F.2d 1242, 1248 (7th Cir. 1976) (evidence of prior mail theft with similar modus

operandi admissible to establish identity of mail carrier's assailant); United States v. Jenkins, 525
F.2d 819, 824 (6th Cir. 1975) (per curiam) (defendant's prison record admissible to establish

identity of speaker on tape recording who referred to prior jail sentence); United States v. Mahar,
519 F.2d 1272, 1273 (6th Cir.) (per curiam), cerf. denied, 423 U.S. 1020 (1975) (evidence of

prior bank robberies with similar modus operandi admissible to establish robbers' identity).
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accident.1296 Prior to admitting evidence of other crimes or

wrongdoing, the trial court must determine that an issue has been

raised upon which evidence of this nature may be received, that the

proffered evidence is relevant to the issue, and that the evidence is

clear and convincing.1297 The trial court may exclude evidence that

fits into one of the recognized exceptions if the prejudicial effect of
the evidence outweighs its probative value. In United States v.

Carter1298 defendant appealed a conviction for possession of sugar

intended for use in making illegal liquor, asserting that the trial court

had erred in admitting evidence of illicit liquor offenses that the

defendant had committed more than 10 years earlier.1299 The
Government contended that the evidence was critical to establishing
the requisite intent to violate the internal revenue liquor laws,
because no other proof of illegal intent had been introduced.1300 The
Fifth Circuit reversed, holding that the remoteness in time of the

prior offenses had diminished their probative value to such an extent

that it was outweighed by the risk that the jury would base its
verdict on past wrongdoing.1301

Necessity to Object. The Federal Rules of Evidence require
that counsel object promptly to the introduction of evidence to

enable the judge to consider fully all evidentiary issues at the trial
level.1302 Failure to object generally results in loss of the right to
appellate review;1303 however, appellate courts will review evidentiary

1296. FED. R. EVID. 404(b); see United States v. Wixom, 529 F.2d 217, 220 (8th Cir. 1976)
(per curiam) (evidence in narcotics prosecution of prior distribution of heroin admissible to show
absence of mistake and knowledge and intent).

1297. United States v. Kirk, 528 F.2d 1057, 1060 (5th Cir. 1976) (not abuse of discretion to

admit evidence of prior conviction for threatening life of President to rebut defense to same

offense of lack of intent due to intoxication); United States v. Conley, 523 F.2d 650, 653-54
(8th Cir. 1975), cert, denied, 424 U.S. 920 (1976) (evidence of prior narcotics transactions
admissible to establish knowledge, intent, and plan against defendant charged with heroin
distribution); see MCCORMICK �190, at 451-52.
1298. 516 F.2d 431 (5th Cir. 1975).
1299. Id. at 433.
1300. Id.
1301. Id. at 434-35.
1302. FED. R. EVID. 103. A prompt objection also enables opposing counsel to take proper

corrective measures. See id., Adv. Comm. Notes.
1303. United States v. Smoke, No. 75-2115, at 5-6 (6th Cir. Apr. 7, 1976) (unpublished per

curiam opinion), cert, denied, 45 U.S.L.W. 3231 (U.S. Oct. 4, 1976) (failure to object with
sufficient specificity to introduction into evidence of cocaine allegedly related to other crimes);
United States v. Fong, 529 F.2d 55, 58 (9th Cir. 1975) (failure to object to lack of warning by
Government to defendant of right to recant grand jury testimony); United States v. Garcia, 527
F.2d 473, 475 (9th Cir. 1975) (failure to make timely pretrial objection to unsigned deposition);
United States v. Rose, 525 F.2d 1026, 1027 (2d Cir. 1975), cert, denied, 96 S. Ct. 1432 (1976)
(failure to object to improper cross-examination of defendant); United States v. Jenkins, 525 F.2d
819, 824-25 (6th Cir. 1975) (per curiam) (defense request to "admonish" prosecutor not
equivalent to motion to strike allegedly prejudicial testimony); United States v. Chiarizio, 525
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rulings notwithstanding the absence of a timely objection, if the
admission of the evidence constitutes plain error.1304 In United States
ex rel. Washington v. Vincent1305 a key prosecution witness testified
that the Government had not promised him leniency in return for
his testimony.1306 Defense counsel made no objection to the
testimony although he knew that the witness had previously told the
defendant that a deal had been made.1307 The prosecutor who made
the deal remained silent and the witness' perjury came to light only
after the defendant was convicted.1308 The Second Circuit held that
the harm to the defendant and the presence of prosecutorial
misconduct in not exposing the perjury required a grant of habeas
corpus despite defendant's failure to object to the perjured testimony
at trial.1309 In Wainwright v. Sykes1310 the Fifth Circuit held that a

defendant who fails to object to the introduction of his out-of-court
statements that may have been involuntary does not waive the right
to raise the question on appeal.1311 The court distinguished the case

from one in which the defendant sits silent during an evidentiary
hearing to determine voluntariness. In Sykes the trial court had not

initiated a hearing to determine the voluntariness question and
defendant's failure to request one did not waive the right to a

determination of voluntariness.1312

F.2d 289, 293-94 (2d Cir. 1975) (failure to make timely objection to use of allegedly inaccurate
wiretap transcripts); United States v. Urdiales, 523 F.2d 1245, 1247 (5th Cir. 1975), cert, denied,
96 S. Ct. 2625 (1976) (failure to object to introduction of evidence allegedly barred by pretrial
agreement); United States v. Gavic, 520 F.2d 1346, 1353 (8th Cir. 1975) (failure to object to
testimony until direct examination complete); United States v. Beasley, 519 F.2d 233, 240-44
(5th Cir. 1975), vacated and remanded, 96 S. Ct. 1736 (1976) (failure to object to inaccurate and

incomplete jury instructions). Failure to object also waives the requirement of the exclusionary
rule that evidence obtained in violation of the fourth amendment is inadmissible. United States v.

Natale, 526 F.2d 1160, 1172-73 (2d Cir. 1975), cert, denied, 96 S. Ct. 1724 (1976) (failure to

object to admission of notebook allegedly seized illegally); United States v. Meadows, 523 F.2d

365, 367 (5th Cir. 1975) (failure to object to admission of gun allegedly seized illegally).
1304. FED. R. Evid. 103(d). Plain error exists in criminal cases when the error in admitting

evidence is of such gravity as to constitute a denial of due process. See MCCORMICK �52, at 120.
1305. 525 F.2d 262 (2d Cir. 1975), cerf. denied, 424 U.S. 934 (1976).
1306. Id. at 264.
1307. Id. at 265.
1308. Id. at 264-66.
1309. Id. at 267-68.
1310. 528 F.2d 522 (5th Cir. 1976), cerf. granted, 45 U.S.L.W. 3272 (U.S. Oct. 11, 1976) (No.

75-1578).
1311. Id. at 527-28.
1312. Id.; see Sims v. Georgia, 385 U.S. 538, 54344 (1967) (judge must determine that

confession free and voluntary before admitted into evidence); Jackson v. Denno, 378 U.S. 368,
376-77 (1964) (due process requires hearing on voluntariness). The court in Sykes determined that

trial tactics had not dictated the defendant's failure to object and that the prejudice arising from
the admission of the confession required a new trial. 528 F.2d at 527-28.
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Conditional Admissibility. When the admissibility of an item

of evidence depends upon the existence of a preliminary fact, the

trial court may admit the evidence pending the establishment of the

necessary factual foundation.1313 Trial courts often admit out-of-court
statements of alleged coconspirators pending a showing by independ
ent evidence that the statements were made in furtherance of an

existing conspiracy.1314 When such statements are admitted condition

ally, however, the possibility exists that a jury will construe the
absence of a subsequent judicial order to strike the evidence as proof
that the conspiracy existed. In United States v. Shaffer1315 the trial
court had conditionally admitted out-of-court declarations of a

coconspirator and explained to the jury that the evidence would be
stricken unless the Government later proved the existence of a

conspiracy.1316 The defendant argued that the failure of the trial
court to strike the evidence had misled the jury into concluding that
the trial court had found the existence of a conspiracy. The Third
Circuit affirmed the conviction because the trial court had instructed
the jury in the final charge that the Government had to prove

beyond a reasonable doubt that a conspiracy existed before the

jury could consider the coconspirator's declarations; therefore, any
error committed by the cautionary instruction when the statements
were conditionally admitted was nullified by the trial court's charge
to the jury.1317

Circumstantial Evidence. The Federal Rules of Evidence do
not distinguish between direct and circumstantial evidence,1318 and
courts have held that the Government may prove its case partly or

wholly by circumstantial evidence.1319 For example, the Government

1313. FED. R. EVID. 104(b); see United States v. Bear Killer, 534 F.2d 1253, 1260-61 (8th
Cir. 1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (testimony that defendant owned
small-bore rifle admitted subject to showing that victim was killed with similar caliber rifle);
United States v. Bolles, 528 F.2d 1190, 1191 (4th Cir. 1975) (evidence that defendant

misrepresented employment status admitted subject to showing connection with fraudulent

scheme).
1314. See United States v. Jones, F.2d , , No. 73-2520, at 35-55 (4th Cir. Feb. 9,

1976) (out-of-court statements admitted subject to showing declarants participated in conspiracy);
United States v. Trotter, 529 F.2d 806, 811-13 (3d Cir. 1976) (same); United States v. Shaffer,
520 F.2d 1369, 1371 (3d Cir. 1975) (per curiam) (out-of-court statements of declarant admitted
subject to showing defendant and declarant participated in conspiracy).
1315. 520 F.2d 1369 (3d Cir. 1975) (per curiam).
1316. Id. at 1370.
1317. Id. at 1370-71.
1318. See FED. R. EVID. 402
1319. See United States v. Canessa, 534 F.2d 402, 403-04 (1st Cir. 1976) (possession in New

York of vehicle recently stolen in Massachusetts sufficient to show knowledge of theft and
interstate transportation of vehicle); United States v. Wilson, 532 F.2d 641, 64546 (8th Cir.
1976) (notebooks admissible circumstantial evidence of drug-related activity in apartment where
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may prove premeditation entirely by circumstantial evidence. In
United States v. Brown1320 the Seventh Circuit ruled that the
Government had established the element of premeditation necessary
to sustain a first degree murder conviction by proving the defendant

discovered); United States v. Kimbrough, 528 F.2d 1242, 1249 (7th Cir. 1976) (intent to steal
from mail shown by prior crime with similar modus operandi); United States v. Kirk, 528 F.2d

1057, 1060-61 (5th Cir. 1976) (intent to threaten President's life shown by prior conviction for

same offense); United States v. Silver, No. 75-1793, at 5-6 (4th Cir. Mar. 31, 1976) (unpublished
per curiam opinion) (intent to bribe public official indicated by evidence of previous bribe

attempt); United States v. DeLoach, 530 F.2d 990, 995-96 (D.C. Cir. 1975) (defendant linked to
shooting by witness who saw unidentified killer enter truck and by truckdriver who identified

person entering truck as defendant); United States v. Turner, 528 F.2d 143, 162 (9th Cir.) (per
curiam), cert, denied, 423 U.S. 996 (1975) (narcotics conspiracy proved in part by circumstantial
evidence); United States v. Natale, 526 F.2d 1160, 1173 (2d Cir. 1975), cert, denied, 96 S. Ct.

1724 (1976) (ownership of notebook established by discovery in defendant's office); United
States v. Fairchild, 526 F.2d 185, 189 (7th Cir. 1975), cert, denied, 96 S. Ct. 1682 (1976)
(possession of large quantity of counterfeit bills evidence of subsequent intentional transfer of
counterfeit money); United States v. Rajewski, 526 F.2d 149, 159 (7th Cir. 1975) (defendant's
false exculpatory statements evidence consciousness of guilt); United States v. Snow, 525 F.2d

317, 318 (8th Cir. 1975), cert, denied, 96 S. Ct. 1432 (1976) (testimony of witness who saw

defendant give small package to accomplice, who later transferred two small packets of heroin to
informant, sufficient to sustain defendant's conviction for distribution of heroin); United States v.

Beaver, 524 F.2d 963, 965 (5th Cir. 1975) (knowledge that notes were counterfeit shown by prior
transactions with counterfeit notes); Chase v. Crisp, 523 F.2d 595, 599 (10th Cir. 1975), cert.
denied, 424 U.S. 947 (1976) (discovery of defendant's billfold at scene of crime evidence' of
defendant's participation in crime); United States v. Wigoda, 521 F.2d 1221, 1224-25 (7th Cir.

1975), cert, denied, 424 U.S. 949 (1976) (direct evidence that defendant favorably influenced

zoning of planned development and circumstantial evidence that defendant received $50,000 from
developers sufficient to sustain jury conviction of income tax evasion); United States v.

Morando-Alvarez, 520 F.2d 882, 884-85 (9th Cir. 1975) (defendant's flight from automobile
evidenced knowing possession of marijuana found in automobile); United States v. John, 518 F.2d

705, 709-10 (7th Cir. 1975) (identity of anonymous caller indicated by previous calls from

identified party dealing with same subject matter); United States v. Sandidge, No. 74-2367, at 24
(4th Cir. Sept. 4, 1975) (unpublished per curiam opinion) (evidence that defendant stored large
quantity of counterfeit bills in his apartment tends to establish defendant knowingly passed
counterfeit money).
There is dispute over the standard of proof circumstantial evidence must meet to sustain a

conviction. Several circuits apply the same standard to circumstantial evidence as they do to direct
evidence: sufficient evidence from which the trier of fact could find guilt beyond a reasonable
doubt. E.g., United States v. Bethea, F.2d , , No. 75-1472, at 34 (4th Cir. Apr. 29,
1976); United States v. Turner, supra at 162; United States v. Rajewski, supra at 159; United
States v. Snow, supra at 318-19. The Fifth Circuit, however, has held that to support a conviction,
circumstantial evidence must be inconsistent with every reasonable hypothesis of innocence.

United States v. Lentz, 524 F.2d 69, 71 (5th Cir. 1975) (intent to fraudulently obtain bank loan

based on false sales contracts established by circumstances showing defendant knew loan would be

discounted to bank); United States v. Carter, 516 F.2d 431, 435 (5th Cir. 1975) (purchase of large
quantities of sugar in broad daylight insufficient to show intent to illegally manufacture alcoholic

products); cf. United States v. Beasley, 519 F.2d 233, 248 (5th Cir. 1975), vacated and remanded,
96 S. Ct. 1736 (1976) (in net worth tax evasion prosecution, Government must trace all leads

susceptible to verification to negate any reasonable possibility that increased net worth derived

from nontaxable sources). But see United States v. Rodriguez, 523 F.2d 738, 74041 (5th Cir.

1975) (per curiam) (jury instruction that circumstantial evidence must exclude every reasonable

hypothesis incorrect and confusing where jury properly instructed on standards for reasonable

doubt).
1320. 518 F.2d 821 (7th Cir.), cert, denied, 423 U.S. 917 (1975).
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stabbed his victim 21 times within several minutes and previously had
expressed an intent to kill a "snitch."1321

COMPETENCY OF WITNESSES

The Federal Rules of Evidence eliminate all the common law
grounds of incompetency except those specifically recognized in the
Rules.1322 A few classes of witnesses, such as presiding judges1323 and
jurors,1324 are incompetent per se, but questions about a witness'
ability to observe and to recall now merely affect the weight
accorded to the testimony rather than the witness' competence.1325 If
a witness' mental capacity to testify is at issue, the court may hold a

pretrial hearing to determine his competence.1326 The hearing,
however, must comport with due process. In United States v.

Heath,1321 for example, the court conducted a pretrial hearing at
which several witnesses testified to the normal mental capacity of an
allegedly retarded prospective witness. The court declared the
prospective witness prima facie competent without affording the
defense an opportunity to cross-examine.1328 The Ninth Circuit held
that once the trial court undertook the hearing, the defense should
have had such an opportunity. Nevertheless, the court affirmed,
reasoning that the error was not a clear abuse of discretion because
the defense had ample opportunity to cross-examine the witness at
trial and because the judge retained the power to declare the witness
incompetent at any point in the proceedings.1329

OPINION TESTIMONY

The Federal Rules of Evidence permit the use of opinion
testimony by lay1330 and expert1331 witnesses. Lay opinions, however,

1321. Id. at 827-29.
' ~

1322. FED. R. EVID. 601 & Adv. Comm. Notes
1323. Fed. R. Evid. 605.
1324. FED. R. EVID. 606(a). The Rules do not prohibit testimony by counsel, but courtsdiscourage.the P�f�-See United States v. Phillips, 519 F.2d 48, 50 (5th Cir.) (per curiam), cert.denied, 423 U.S. 1059 (1975) (counsel not permitted to testify on point addressed by otherwitnesses). J

1325. See FED. R. EVID. 601, Adv. Comm. Notes

2%!\HZ Uf?^aHS V" ^t' 528 F2d 191, 192 (9th Cir- 1975> (Per�) (^af mute
tZ 526 F t Qr7�wn� reqUirement t0 hold a h^ng- See United States v.Perez, 526 F.2d 859, 865 (5th Qr. 1976) (no error to admit children's testimony without voir direbecause record showed they understood questions and gave intelligible answers!
1327. 528 F.2d 191 (9th Cir. 1975) (per curiam)
1328. Id. at 192.
1329. Id. at 192-93.
1330. FED. R. EVID. 701.
1331. Fed. R. evid. 702.
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must be based on the first-hand knowledge of the witness and must

be helpful to the trier of fact.1332 In United States v. Bush,1333 for
example, the defendant, a city employee, was accused of defrauding
the city by concealing his ownership of an advertising company doing
business with the city.1334 The trial court admitted the testimony of
several city officials that they would not have approved contracts

with the company if they had known that the defendant owned
it.133s The Seventh Circuit rejected the defendant's argument that
such hypothetical questions elicited impermissible opinions from lay
witnesses, reasoning that the opinions were necessary to establish
fraud upon the city.1336

The trial court must determine initially whether opinion testimony
will be helpful to the jury.1337 Important factors are whether the

1332. FED. R. EVID. 701. The Rules permit an expert to rely on hearsay, if the hearsay is of
the type reasonably relied upon by experts in the field. FED. R. EVID. 703 & Adv. Comm. Notes;
see United States v. Golden, 532 F.2d 1244, 1248 (9th Cir. 1976) (per curiam) (narcotics expert
permitted to rely on information supplied by other experts in assessing market value of heroin);
United States v. Morrison, 531 F.2d 1089, 1094-95 (1st Cir. 1976) (FBI gambling expert properly
used calculations by other FBI agents).

1333. 522 F.2d 641 (7th Cir. 1975), cert, denied, 96 S. Ct. 1484 (1976).
1334. Id. at 643-46.
1335. Id. at 649-50.
1336. Id. at 650-51.
1337. FED. R. EVID. 701, 702 & Adv. Comm. Notes; see United States v. Turner, 528 F.2d

143, 166 (9th Cir.) (per curiam), cert, denied, 423 U.S. 996 (1975) (testimony comparing
Government's method of making voice identification with other methods properly barred because
it would not assist jury to make proper identification); United States v. Johnson, 527 F.2d 1381,
1384 (D.C. Cir. 1976) (per curiam), petition for cert, filed, 45 U.S.L.W. 3177 (U.S. Aug. 30,
1976) (No. 76-308) (testimony by police officer on habits of narcotics users admissible); United
States v. Prevatt, 526 F.2d 400, 404 (5th Cir. 1976) (use of illustrative charts in tax evasion case

permitted); United States v. Jenkins, 525 F.2d 819, 827 (6th Cir. 1975) (per curiam) (testimony
on voiceprint analysis admissible); United States v. Esser, 520 F.2d 213, 217-18 (7th Cir. 1975),
cert, denied, 96 S. Ct. 3166 (1976) (IRS agent's testimony in tax evasion case comparing bank
statements with tax return and drawing conclusions admissible); United States v. Cohen, 518 F.2d
727, 737 (2d Cir.), cerf. denied, 423 U.S. 926 (1975) (SEC expert's testimony in complex stock
fraud case admissible).
The Rules use different terms to express the standard required to admit lay and expert opinions;

however, it is unlikely that there is any substantial difference between the two. See 3 J.

WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE f 702[01], at 702-5 (1975). Compare
FED. R. EVID. 701 ("helpful to a clear understanding") with FED. R. EVID. 702 ("assist the trier
of fact to understand").
The trial court's discretion to admit expert testimony may be curbed by statute. See United

States v. Alvarez, 519 F.2d 1036, 1042-44 (3d Cir. 1975) (statute permitting trial court to order

competency examination of defendant does not permit examining psychiatrist to testify regarding
defendant's sanity at time of crime). The trial court need not identify expert testimony as opinion
if this is clear to the jury from the context of the testimony. United States v. Harris, No. 75-1326,
at 4-5 (4th Cir. Jan. 27, 1976) (unpublished per curiam opinion) (sufficient that fingerprint expert
previously qualified his testimony as opinion).
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testimony would be cumulative1338 or unfairly prejudicial.1339 If the
trial court determines that expert testimony would assist the jury, it
may admit the testimony although the opinions expressed are within
the area of a layman's knowledge.1340 Thus, in United States v.

Green1341 the Eighth Circuit upheld the use of a photographic
analyst's testimony comparing a bank's surveillance film with

photographs of a model dressed in the defendant's clothing. The
court reasoned that although clothes are items with which jurors
normally would be familiar, the expert addressed details of clothing,
such as the curl of cuffs, trouser creases, and eyelets of shoes, that a

layman might overlook.1342
The determination of an expert's qualifications is within the

discretion of the trial court,1343 and the court's failure to qualify an

expert formally is not necessarily reversible error.1344 An expert need

1338. See United States v. Kills Crow, 527 F.2d 158, 160 (8th Cir. 1975) (per curiam) (expert
testimony regarding defendant's state of mind properly rejected as cumulative). But cf. United
States v. Doss, No. 74-1722, at 2-3 (6th Cir. Jan. 9, 1976) (unpublished per curiam opinion)
(Government may reject defendant's offer to stipulate to content of expert testimony).
1339. United States v. Bowers, 534 F.2d 186, 193-94 & n.7 (9th Cir. 1976) (per curiam) (not

abuse of discretion to admit expert testimony on identification of bullets after trial court
determined test to be sufficiently accurate); United States v. Turner, 528 F.2d 143, 166 (9th Cir.)
(per curiam), cert, denied, 423 U.S. 996 (1975) (testimony that spectrographic analysis more

reliable than aural method used by Government inadmissible because might unfairly discredit
Government witness' testimony); United States v. Marshall, 526 F.2d 1349, 1360 (9th Cir. 1975),
cert, denied, 96 S. Ct. 2631 (1976) (not error to reject polygraph expert on ground that jury may
overrate polygraph's accuracy); United States v. Alexander, 526 F.2d 161, 168-69 (8th Cir. 1975)
(same); United States v. Bailer, 519 F.2d 463, 466 (4th Cir.), cert, denied, 423 U.S. 1019 (1975)
(spectrograph voice analysis shown to be 98 percent accurate is admissible).
1340. See Fed. R. EVID. 702 & Adv. Comm. Notes.
1341. 525 F.2d 386 (8th Cir. 1975), petition for cert, filed, 45 U.S.L.W. 3019 (U.S. June 16,

1976) (No. 75-1838).
1342. Id. at 391-92.
1343. United States v. Oliver, 525 F.2d 731, 737-38 (8th Cir. 1975), cert, denied, 96 S. Ct.

1477 (1976) (not abuse of discretion to admit testimony of one polygraph expert with strong
credentials but reject testimony of less qualified expert); United States v. Green, 523 F.2d 229,
236-37 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (not abuse of discretion to admit
testimony of experienced handwriting expert). An expert normally may offer an opinion only in
his area of expertise. United States v. Bishop, 534 F.2d 214, 221 (10th Cir. 1976) (counterfeiting
expert is not qualified to offer opinion on whether defendant knew bills were counterfeit); cf.
United States v. Harrell, No. 75-1794, at 2-3 (4th Cir. Mar. 19, 1976) (unpublished per curiam
opinion) (error to permit FBI agent to testify that codefendant's pretrial statement corroborated
codefendant's courtroom testimony, but cured by instructions).
Normally, an expert may not give his opinion of other experts' qualifications, but he may give

an opinion on whether other experts reached proper conclusions. United States v. Davis, 523 F.2d
1265, 1267 (5th Cir. 1975) (trial court may permit physician to testify to basis of another
physician's diagnosis); United States v. Larry, 522 F.2d 264, 266 (10th Cir. 1975) (error to
prohibit testimony of defendant's expert that government expert's method of chemically
analyzing heroin unreliable, but error cured by opportunity to explain own opinion of proper
method).
1344. United States v. Beaver, 524 F.2d 963, 964-65 (5th Cir. 1975) (not error to fail formally

to qualify manifestly qualified witness absent defense objection).
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not use the best possible method of analysis to reach his
conclusions.1345 In United States v. Bermudez1346 the Second Circuit
held that a government expert could testify that the substance that
the defendant attempted to sell to him was cocaine although he had
made no chemical analysis of the powder.1347 The court reasoned that
the expert's extensive training and experience in visual identification
and his confirmed ability to make correct visual identifications

provided sufficient bases for admission of the testimony.1348
The trier of fact determines the weight to be given to expert

testimony,1349 and it is free to reach a verdict in conflict with the

preponderance of expert testimony.1350 In United States v. Slepi
coff1351 a defendant charged with mailing obscene materials argued
that the prosecution had not proved beyond a reasonable doubt that
the articles were without redeeming social value because the majority
of expert testimony was that the material was not obscene.1352 The
Fifth Circuit, however, held that the jury could disregard the
defendant's expert testimony and could conclude that the material
was obscene.1353

CROSS-EXAMINATION

A defendant exercises his sixth amendment right to confront his
accusers principally through cross-examination.1354 In addition to its

1345. United States v. Chiarizio, 525 F.2d 289, 296 (2d Cir. 1975) (not error for witness to
identify defendant's voice on tape; witness had heard voice exemplar, but had not spoken with
defendant personally). The Rules do not require an expert to explain the basis of his opinion,
although he may be asked for it on direct or cross-examination. FED. R. EVID. 705; see United
States v. Davis, 533 F.2d 1265, 1267 (5th Cir. 1975) (not abuse of discretion to permit medical
expert to testify to basis of another expert's diagnosis). It may be necessary, however, that the
witness explain the basis of his opinion to establish a proper foundation for its admissibility. See
United States v. Ladd, 527 F.2d 1341, 134243 (5th Cir. 1976) (per curiam) (FBI agent's
identification of defendant's taped voice permitted after agent established familiarity with
defendant's voice as result of prior conversations).

1346. 526 F.2d 89 (2d Cir. 1975), cert, denied, 96 S. Ct. 2166 (1976).
1347. Id. at 97-98.
1348. Id.
1349. See United States v. Phillips, 519 F.2d 48, 50 (5th Cir. 1975) (per curiam), cert, denied,

423 U.S. 1059 (1976) (jury can decide which experts to believe).
1350. United States v. Walker, 524 F.2d 1125, 1128-29 (10th Cir. 1975) (trier of fact has no

duty to believe testimony of defense expert who made more extensive psychiatric examination
than Government's expert); United States v. Dube, 520 F.2d 250, 251-53 (1st Cir. 1975)
(although defendant's experts not rebutted by government experts, jury could reject defendant's
insanity assertion because cross-examination and testimony of lay witnesses gave evidence of

sanity); see United States v. Woodson, 526 F.2d 550, 551 (9th Cir. 1975) (per curiam) (jury
permitted to conclude that signatures were of common authorship despite uncertainty of

handwriting expert).
1351. 524 F.2d 1244 (5th Cir. 1975), cerf. denied, 96 S. Ct. 2216 (1976).
1352. Id. at 1247.
1353. Id. at 1248.
1354. See Stewart v. Cowan, 528 F.2d 79, 84-85 (6th Cir. 1976) (failure to justify absence of

author of ballistics report and admission of police officer's testimony relating to anonymous phone
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value as a vehicle for testing a witness' veracity and recollection, the
availability of cross-examination can cure possible defects in the

proceedings.1355 In United States v. Nelson,1356 for example, the trial
court permitted a government witness to assert her privilege against
self-incrimination when asked if she had used heroin or engaged in

prostitution while serving as an informant. The defendant argued that
the court should have conducted an inquiry to determine whether the
witness faced a real prospect of prosecution.1357 The Eighth Circuit

agreed that an inquiry outside the jury's presence would have been

appropriate, but held that the existence of an otherwise thorough
cross-examination eliminated any prejudice to the defendant.1358
Although the right to cross-examine is fundamental, it is not

unlimited. The trial court has considerable discretion to control
cross-examination and may restrict the inquiry if the danger of unfair
prejudicial effect of the evidence outweighs its probative value or if
the examination would be unduly time consuming or superfluous.1359

calls accusing defendant of crime violates sixth amendment); United States v. Hart, 526 F.2d 344

(5th Cir.) (per curiam), cert, denied, 96 S. Ct. 2653 (1976) (nondisclosure of informant's identity
at suppression hearing did not deny defendant's sixth amendment right because defendant had full
opportunity to cross-examine informant at trial); United States v. Truslow, 530 F.2d 257, 260
(4th Cir. 1975) (inability to cross-examine codefendant not cured by limiting instructions if
defendant implicated by out-of-court statements attributed to nontestifying codefendant); United
States v. Banks, 520 F.2d 627, 630-31 (7th Cir. 1975) (harmless error to restrict cross-examination
into witness' use of drugs because jury had full opportunity to evaluate witness' credibility). The
right to cross-examine witnesses applies to parole revocation hearings as well. Baker v. Wainwright,
527 F.2d 372, 375-76, 378 (5th Cir. 1976) (refusal to permit parolee charged with attempted rape
to cross-examine victim violates due process).

1355. See United States v. Nelson, 529 F.2d 40, 43-44 (8th Cir.), cert, denied, 96 S. Ct. 2631

(1976) (inquiry into informant's wrongdoing blocked on fifth amendment grounds, but prejudice
to defendant neutralized by otherwise thorough cross-examination); United States v. Heath, 528
F.2d 191, 192 (9th Cir. 1975) (per curiam) (lack of opportunity to cross-examine during pretrial
competency hearing cured by full cross-examination at trial); United States ex rel. Pella v. Reid,
527 F.2d 380, 385 (2d Cir. 1975) (thorough cross-examination reduced possibility that suggestive
pretrial identification procedures tainted identification of defendants at trial); United States v.

Green, 523 F.2d 229, 237 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (extensive
cross-examination vitiated any prejudice resulting from restriction of inquiry into witness' alleged
psychiatric consultation).
1356. 529 F.2d 40 (8th Cir.), cert, denied, 96 S. Ct. 2631 (1976).
1357. Id. at 43-44.
1358. Id.
1359. United States v. Daniels, 528 F.2d 705, 709 (6th Cir. 1976); Fed. R. EVID. 403,

611(b); see United States v. Marshall, 526 F.2d 1349, 1361 (9th Cir. 1975), cert, denied, 96 S. Ct.
2631 (1976) (no abuse of discretion to curtail already thorough cross-examination into witness'
prior convictions); United States v. Bastone, 526 F.2d 971, 981-82 (7th Cir. 1975), cerf. denied,
96 S. Ct. 2172 (1976) (no abuse of discretion to block inquiry into witness' plea bargain; record
already showed extensive bargaining); United States v. Pacelli, 521 F.2d 135, 137-38 (2d Cir.
1975), cert, denied, 424 U.S. 911 (1976) (no abuse of discretion to restrict cross-examination;
jury had ample evidence to determine whether witness was perjuror with motive to implicate
defendant).
Courts have discretion to determine the sequence in which direct and cross-examination take

place. United States v. Hathaway, 534 F.2d 386, 401-02 (1st Cir. 1976), cert, denied, 45 U.S.L.W.
3228 (U.S. Oct. 4, 1976) (within court's discretion to delay cross-examination until testimony
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If a document forms the basis of cross-examination, counsel must
represent its contents accurately.1360 Moreover, cross-examination
should not be used to introduce otherwise inadmissible evidence,1361
and attempts to attack the credibility of a witness must be based on

a good faith belief that the foundation for the question is true.1362 In
UnitedStates v. Green1363 the trial court blocked the defendant's effort to
cross-examine a government witness regarding the witness' alleged
psychiatric consultations. The Second Circuit affirmed, characterizing
the defendant's offer of proof as "uncertain" and noting that defense
counsel had extensively attacked the witness' credibility on other
grounds.1364

The Supreme Court this term in Geders v. United States1365 held
that the Government's desire to cross-examine a defendant without
intervention of the defendant's attorney must yield when it conflicts
with the accused's sixth amendment right to counsel.1366 The
defendant had completed his direct testimony shortly before the trial
court recessed for the night. Fearing that the defendant might ask his
lawyer to coach him in preparation for the next day's cross-

examination, the trial court ordered the defendant not to discuss the
case with his lawyer during the recess.1367 The Supreme Court
reversed, holding that prohibition of all discussion between a

defendant and his attorney during an overnight recess violates the

completed after Government stopped direct examination of coconspirator pursuant to court order
that all evidence of conspiracy be submitted before offering any of coconspirator's declarations);
FED. R. EVID. 611(b).

1360. See United States v. Trotter, 529 F.2d 806, 814 (3d Cir. 1976) (counsel properly
prohibited from inaccurately paraphrasing text of FBI interview with witness). The use of a

document to impeach a witness may be improper if the person whose information is contained in

the document is available to testify. See United States v. Stanfield, 521 F.2d 1122, 1127 (9th Cir.

1975) (per curiam) (Government should use investigator's testimony instead of written report to
show witness' prior inconsistent statement); cf. Stewart v. Cowan, 528 F.2d 79, 84 (6th Cir. 1976)
(error to admit ballistics report without justifying absence of report's author).

1361. United States v. Cunningham, 529 F.2d 884, 886-87 (6th Cir. 1976) (government
intelligence reports composed of rumor, innuendo, and hearsay are improper basis for

cross-examination) .

1362. See United States v. Ramirez, F.2d , , No. 74-1440, at 5-6 (1st Cir. Apr. 21,
1976) (court has affirmative duty to ensure good faith inquiry into alleged prior misconduct);
United States v. Wells, 525 F.2d 974, 976-77 (5th Cir. 1976) (Government may ask character

witnesses if they are familiar with defendants' previous arrests and convictions because good faith
basis shown); United States v. Brown, 519 F.2d 1368, 1369-70 (6th Cir. 1975) (improper to ask

witness whether he had offered contradictory testimony in previous trial without offer of proof of
such testimony); United States v. Alvarado, 519 F.2d 1133, 1135 (5th Cir. 1975) (per curiam),
cert, denied, 424 U.S. 911 (1976) (not abuse of discretion to prohibit impeachment of witnesses
as prostitutes and homosexuals without offer of proof of prior convictions).

1363. 523 F.2d 229 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976).
1364. Id. at 237.
1365. 96 S. Ct. 1330 (1976).
1366. Id at 1337.
1367. Id at 1332.
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defendant's sixth amendment right to counsel.1368 Although such an

order could be applied properly to nonparty witnesses, who have

little save their own testimony to discuss with counsel, the Court

observed that defendants may wish to discuss with their attorneys
many matters that are important to the case but unrelated to

cross-examination. 1 369

The Federal Rules of Evidence restrict the scope of cross-

examination to matters raised on direct examination and those

affecting credibility, although the court has discretion to permit a

broader inquiry.1370 Thus, after a defendant testified that he had no

motive to commit mail theft because his income was already
satisfactory, the Government was entitled to inquire into his

economic status on cross-examination.1371
The Rules permit a party to impeach a witness' credibility by

introducing evidence of a prior conviction,1372 but there are

restrictions on the use of such evidence. For example, it is

impermissible for the Government to attempt to impeach the
defendant with evidence of prior convictions if the manner of
cross-examination also suggests a greater likelihood that the defendant

1368. Id. at 1337. The Court indicated, however, that an order prohibiting all discussion during
brief recesses might not constitute reversible error. Id. at 1336 n.2 (dictum). But see id. at 1337-38

(Marshall, J., with Brennan, J., concurring) (right to counsel equally important during brief recess).
1369. 96 S. Ct. at 1335-36.
1370. Fed. R. EVID. 611(b). Similarly, the scope of redirect is limited to subjects raised on

cross-examination. See United States v. Kimbrough, 528 F.2d 1242, 124849 (7th Cir. 1976)
(Government properly permitted to pursue witness' knowledge of defendant's prior criminal
record on redirect after defense counsel inadvertently elicited such knowledge on cross-

examination); United States v. Larson, 526 F.2d 256, 259 (5th Cir. 1976) (evidence of prior
fraudulent activity by defendant and witness developed on redirect after defendant elicited fact of

prior relationship on cross-examination).
Generally, the Government may not anticipate a defense and place material in the record in

advance, but if a defendant's courtroom strategy clearly indicates the direction of the defense, the
Government may introduce material to counter that defense. See United States v. Bass, 535 F.2d
110, 113-16 (D.C. Cir. 1976) (Government permitted on redirect to inquire into witness'
knowledge of defendant's expensive lifestyle after defense counsel indicated intention to present
defense of lack of pecuniary motive). Although a party's cross-examination is limited to matters
raised on direct, counsel may complete the story by introducing material omitted on direct. See
United States v. Segal, 534 F.2d 578, 582 (3d Cir. 1976) (error to prohibit defense counsel during
cross-examination from playing parts of tape that had not been played during direct).
1371. United States v. Oliphant, 525 F.2d 505, 507 (9th Cir.), cert, denied, 96 S Ct 1473

(1976).
1372. FED. R. EVID. 609; see United States v. Smith, 521 F.2d 374, 376 (10th Cir. 1975) (no

abuse of discretion to deny defendant's pretrial motion for order prohibiting Government from
cross-examining defendant on prior convictions). The prior wrongdoing must have resulted in a

conviction to be admissible. United States v. Truslow, 530 F.2d 257, 265 (4th Cir. 1975) (error to
permit inquiry into witness' dismissed murder charge); Truman v. Wainwright, 514 F.2d 150, 152
(5th Cir. 1975) (proper to prohibit inquiry into witness' alleged assault because no conviction
resulted).
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committed the crime for which he currently is charged.1373 Evidence
of crimes punishable by death or imprisonment for more than 1 year

may be used for impeachment purposes if the probative value of the
evidence outweighs its possible prejudice to the defendant.1374
Evidence of crimes punishable by imprisonment for less than a year,
however, may be used if the act itself involved dishonesty or a false
statement.1375
If the defendant introduces testimony to establish his reputation in

the community for good character,1376 the Government may test the
extent to which the witness is familiar with the defendant's
reputation by inquiring into the witness' knowledge of specific
instances of wrongdoing committed by the defendant.1377 In United
States v. Kelner13� the defendant, charged with televising a threat
against the life of Yasser Arafat while Arafat was in New York to

address the United Nations, put on character witnesses to testify to
his peaceful nature. On cross-examination government counsel asked
whether the witness was aware of the defendant's arrests on other

charges after the indictment for the alleged threat.1379 The Second

1373. United States v. Henry, 528 F.2d 661, 667 (D.C. Cir. 1976) (error for prosecutor to raise

series of questions inviting jury to consider prior unspecified felony convictions as suggestive of

guilt); United States v. Harding, 525 F.2d 84, 89-91 (7th Cir. 1975) (in trial for sale of cocaine,
improper for prosecutor to cross-examine defendant about recent conviction for sale of marijuana
and to emphasize similarity between the two crimes).

1374. FED. R. EVID. 609(a)(1).
1375. FED. R. EVID. 609(a)(2); Virgin Islands v. Toto, 529 F.2d 278, 279-80 (3d Cir. 1976)

(error to elicit from defendant admission of guilty plea to misdemeanor of petit larceny); United
States v. Truslow, 530 F.2d 257, 265 (4th Cir. 1975) (error to permit inquiry into defendant's
misdemeanor convictions). Evidence of prior convictions is not admissible if more than 10 years

have elapsed since the date of the conviction or the release of the witness from prison, whichever is
the later date, unless the court finds that the probative value of the conviction outweighs its

prejudicial effect. FED. R. EVID. 609(b); see United States v. Carter, 528 F.2d 844, 846 (8th Cir.

1975) (proper to exclude evidence of 1958 conviction on false check charges but to permit inquiry
into second-degree murder conviction in 1968 and first-degree robbery conviction in 1963). The
pendency of an appeal from a prior conviction does not render evidence of the conviction

inadmissible, but the pendency of the appeal also may be entered into evidence. FED. R. EVID.

609(e).
1376. FED. R. EVID. 404(a)(1).
1377. FED. R. EVID. 405(a); see United States v. Senak, 527 F.2d 129, 144-46 (7th Cir.

1975), cert, denied, 96 S. Ct. 1500 (1976) (Government may question defendant's character

witnesses to determine whether they knew defendant did not report all income). Trial courts
should instruct jurors to consider questions about prior instances of wrongdoing committed by the
defendant only to evaluate a witness' knowledge of the defendant's character, not to establish bad

character or the defendant's guilt or innocence. See United States v. Wells, 525 F.2d 974, 977 (5th
Cir. 1976) (dictum). It is impermissible, however, for the prosecution to attempt to cast aspersions
on the defendant's character by eliciting a witness' comment on matters not related to the

defendant's reputation. See United States v. Gomez, 523 F.2d 185, 186 (9th Cir. 1975) (per
curiam), cert, denied, 423 U.S. 1075 (1976) (error to ask defendant's character witness if he was

aware that defendant's son was a federal fugitive, but harmless in light of immediate curative

instruction).
1378. 534 F.2d 1020 (2d Cir. 1976).
1379. Id. at 1021-22.
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Circuit upheld the inquiry, reasoning that character witnesses testify
to the defendant's reputation as of the time they take the stand.1380

IMPEACHMENT

The Federal Rules of Evidence provide that counsel may impeach
the credibility of any witness, including his own.1381 One means of

attacking the credibility of a witness sanctioned by the Rules is the
use of prior inconsistent statements.1382 Counsel need not show the
witness the contents of the prior inconsistent statement while the
examination is being conducted,1383 but if counsel attempts to prove
the prior statement by extrinsic evidence, he must give the witness an

opportunity to explain or deny the inconsistency.1384 The contents of
an interview summary containing prior inconsistent statements

generally may be used for impeachment purposes regardless of
whether the witness has signed or adopted the summary.1385

1380. Id. at 1028.
1381. FED. R. EVID. 607. The Rules eliminate the prior practice in the federal courts

restricting impeachment of one's own witness to situations involving surprise. Compare FED. R.
EVID. 607 & Adv. Comm. Notes with United States v. Taylor, 530 F.2d 639, 642 (5th Cir. 1976)
(Government may impeach own witness with prior inconsistent statements where surprised by
affidavits recanting prior testimony disclosed shortly before witness called) and United States v.

Jordano, 521 F.2d 695, 697 (2d Cir. 1975) (witness' deviation from grand jury testimony despite
recantation of that testimony at previous trial sufficient surprise to permit impeachment).
The court in its discretion may limit the scope of impeachment in appropriate circumstances.

FED. R. EVID. 611(b); see United States v. Muncy, 526 F.2d 1261, 1263 (5th Cir. 1976)
(dictum) (refusal to allow collateral impeachment by showing witness discharged rather than

resigned from employment apparently not error); United States v. Reed, 526 F.2d 740, 743 (2d
Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976) (court properly limited cross-examination of
undercover agents regarding extent of prevarication and subterfuge in their work).
1382. FED. R. EVID. 613; see, e.g., United States v. Pandilidis, 524 F.2d 644, 650 (6th Cir.

1975), cert, denied, 424 U.S. 933 (1976) (prior statements of government agent admissible to
impeach inconsistent trial testimony); United States v. Smith, 521 F.2d 957, 965 (D.C. Cir. 1975)
(prior inconsistent statements made by robbery victim to police admissible to impeach victim's
trial testimony); United States v. Jordano, 521 F.2d 695, 697 (2d Cir. 1975) (Government may
use prior inconsistent grand jury testimony and statements made to police to attack credibility of
own witness); United States v. Griffin, No. 75-1504, at 2-3 (4th Cir. Sept. 19, 1976) (unpublished
per curiam opinion) (Government may impeach defendant's testimony by introducing conflicting
exculpatory statements).

1383. FED. R. EVID. 613(a). The contents of the statement must be disclosed to opposing
counsel, however, if so requested. Id.
1384. FED. R. EVID. 613(b). A witness impeached by a prior inconsistent statement also may

attempt to show that he had corrected the prior misstatement before trial. See United States v.

Holland, 526 F.2d 284, 285 (5th Cir. 1976) (witness impeached by inconsistent grand jury
testimony permitted to show correction of testimony in later appearance).

1385. See United States v. Coates, No. 74-2337, at 4-5 (4th Cir. Apr. 29, 1976) (unpublished
per curiam opinion) (unsigned FBI interview summary, though generally inadmissible, may be used
for impeachment purposes); United States v. Johnson, 525 F.2d 999, 1006 (2d Cir. 1975), cert.
denied, 424 U.S. 920 (1976) (signed summary of conversation improperly withheld from
discovery may be used to impeach witness); United States v. Hillsman, 522 F.2d 454, 463 (7th
Cir.), cert, denied, 423 U.S. 1035 (1975) (third-party statement reviewed and adopted by witness
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This term the Supreme Court in Doyle v. Ohio1386 held that the
use of the defendant's pretrial silence to impeach the credibility of an
exculpatory explanation is a violation of due process.1387 The
Uourt thus extended to constitutional dimensions the holding of United
States v. Hale,13&s which had relied upon the Court's supervisory
powers. The Court reasoned that it would be fundamentally
unfair to advise the arrestee that he has the right to remain silent
only to permit the jury to draw an unfavorable inference as to the
truth of his testimony at trial.1389
Following last term's Supreme Court decision in Oregon v.

Haas,1390 reaffirming the rule that statements obtained in violation of
Miranda may be used for impeachment purposes,1391 circuit courts
this term have allowed impeachment through the introduction of a

previously suppressed diary,1392 illegally seized drug paraphernalia,1393
admissible for impeachment purposes). But see United States v. Cloudman, 534 F.2d 123, 125
(8th Cir. 1976) (proper to exclude unadopted written summary of FBI interview offered for
impeachment purposes; violation of hearsay rule).

1386. 96 S. Ct. 2240 (1976).
1387. Id. at 2241.
1388. 422 U.S. 171, 180-81 (1975).
1389. 96 S. Ct. at 2245; see United States v. Impson, 531 F.2d 274, 277 (5th Cir. 1976)

(probative value of silence at arrest slight in comparison with prejudice to defendant if admitted at
trial in Government's case-in-chief); Minor v. Black, 527 F.2d 1, 34 (6th Cir. 1975), cert, denied,
96 S. Ct. 3189 (1976) (defendant's pretrial silence not sufficiently inconsistent with trial
testimony to permit use of silence for impeachment); Rothschild v. New York, 525 F.2d 686, 687
(2d Cir. 1975) (cross-examination regarding defendant's silence at arrest harmless error in view of
overwhelming proof of guilt).
Dissenting in Doyle, Justice Stevens argued that the defendants' silence at arrest was almost

inexplicable in light of their trial testimony alleging a "frame," and was, therefore, tantamount to
a prior inconsistent statement which should be admissible for purposes of impeachment. He

pointed out that if the defendants had in fact relied upon their Miranda warnings in remaining
silent, they would have so stated on cross-examination. 96 S. Ct. at 2246 (Stevens, J., with
Blackmun & Rehnquist, JJ., dissenting). The problem with the reasoning of the dissent is that

regardless of whether the Miranda warnings influenced Doyle to remain silent, it is virtually certain
that future defendants would assert reliance upon Miranda warnings to explain silence at the
stationhouse. Moreover, it is difficult to imagine what evidence the Government could marshall to
rebut such peculiarly personal knowledge; therefore, the resolution of the factual issue necessarily
always would be in favor of the defendant. The dissent assumes that absent the Miranda warnings,
the Government could impeach the defendant with his prior silence. Id. at 2248. This assumption,
however, ignores the right to remain silent which underlies the Miranda holding whether or
not the warnings are in fact delivered to a particular defendant. Prior to Hale and Doyle the
circuits were split on the question of impeachment by silence. Compare United States v. Harp, 513
F.2d 786, 789-90 (5th Cir.), vacated and remanded, 423 U.S. 919 (1975) (pretrial silence admitted
to impeach prison escapee's testimony of compulsion to participate) with Minor v. Black, supra at

34 (pretrial silence not sufficiently inconsistent with trial testimony to permit use of silence to

impeach).
1390. 420 U.S. 714 (1975).
1391. Id. at 722-23; see Harris v. New York, 401 U.S. 222, 225-26 (1971).
1392. United States v. Hobson, 519 F.2d 765, 773 (9th Cir.), cert, denied, 423 U.S. 931

(1975).
1393. United States v. Bermudez, 526 F.2d 89, 97 (2d Cir. 1975), cert, denied, 96 S. Ct. 2166

(1976) (illegally seized drug paraphernalia admissible to impeach direct testimony of defendant

charged with narcotics violation).
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and material improperly withheld from discovery.1394 Evidence that is
inadmissible in the prosecution's case-in-chief may be introduced in
cross-examination solely to impeach the credibility of a witness, but
courts strictly prohibit the use of such evidence when the true

purpose is to introduce substantive evidence that is not otherwise
admissible.1395
A party also may impeach a witness by eliciting that the witness

has been convicted of a prior crime, but such evidence is only
admissible if the crime was punishable by death or imprisonment in
excess of 1 year1396 or if it involved dishonesty or a false
statement.1397 Evidence of prior convictions is inadmissible if more

than 10 years have elapsed since the date of conviction or the date of

1394. United States v. Johnson, 525 F.2d 999, 1005-06 (2d Cir. 1975) (memorandum
improperly withheld from discovery summarizing defendant's admissions to police admissible to

test credibility).
1395. See United States v. Taylor, 530 F.2d 639, 642-43 (5th Cir. 1975) (use of

impeachment evidence for substantive purposes in closing argument improper; harmless error);
United States v. Brown, 519 F.2d 1368, 1370 (6th Cir. 1975) (unsupported accusations made by
Government during cross-examination reversible error); United States v. Dye, 508 F.2d 1226,
1234 (6th Cir. 1974), cert, denied, 420 U.S. 974 (1975) (witness cannot be impeached by
inconsistent extrajudicial statements if true purpose is to get before jury inadmissible hearsay
evidence).

1396. FED. R. EVID. 609(a)(1); see, e.g., United States v. Hamel, 534 F.2d 1354, 1355 (9th
Cir. 1976) (per curiam) (prior misdemeanor convictions for taking protected species inadmissible
to impeach but admissible as prior similar acts); Virgin Islands v. Toto, 529 F.2d 278, 279-80 (3d
Cir. 1976) (misdemeanor conviction for petit larceny inadmissible); United States v. Truslow, 530
F.2d 257, 265 (4th Cir. 1975) (error to permit impeachment by prior misdemeanor convictions
and dismissed murder charge); United States v. Stevens, 521 F.2d 334, 336 (6th Cir. 1975) (proper
to permit impeachment by inquiry into previous felony convictions).

Before evidence of a felony conviction may be introduced, the trial judge must determine that
the probative value of admitting such evidence outweighs its prejudicial effect to the defendant.
United States v. Bastone, 526 F.2d 971, 982-83 (7th Cir. 1975), cert, denied, 96 S. Ct. 2172
(1976) (prejudicial effect of witness' rape conviction 22 years earlier far outweighed probative
value); FED. R. EVID. 609(a)(1); see Zilka v. Estelle, 529 F.2d 388, 392-93 (5th Cir. 1976)
(vacated conviction used for impeachment harmless error); United States v. Sims, 529 F.2d 10, 12
(8th Cir. 1976) (per curiam) (evidence indicating nature of prior convictions admissible to reduce
prejudicial effect of jury speculation).
The trial court is not obligated to conduct a hearing to determine whether the probative value

of the prior convictions outweighs their prejudicial effect. United States v. Smith, 521 F.2d 374,
376 (10th Cir. 1975).

1397. United States v. Bryan, 534 F.2d 205, 206 (9th Cir. 1976) (dictum) (per curiam) (prior
conviction involving dishonesty admissible); FED. R. EVID. 609(a)(2).
Prior convictions cannot be offered to establish the defendant's guilt in subsequent cases. See,

e.g, United States v. Henry, 528 F.2d 661, 668 (D.C. Cir. 1976) (cross-examination improperly
suggested that prior conviction for same crime established defendant's guilt in present case);
United States v. Harding, 525 F.2d 84, 88-90 (7th Cir. 1975) (error to emphasize similarity
between prior narcotics conviction and present case); United States v. Hairrell, 521 F.2d 1264,
1268 (6th Cir.), cert, denied, 423 U.S. 1035 (1975) (prior theft conviction improperly used to
establish defendant's predisposition to deal in counterfeit money). But cf. United States v

Marshall, 532 F.2d 1279, 1283-84 (9th Cir. 1976) (prior heroin conviction used to prove
knowledge, intent, and motive in cocaine case); United States v. Ridley, 519 F.2d 791, 793 & n.2
(6th Cir. 1975) (per curiam) (prior conviction for similar offense admissible to rebut entrapment
defense by establishing defendant's predisposition); FED. R. EVID. 404(b).



418 The Georgetown Law Journal [Vol. 65:201

the witness' release from confinement, whichever is later.1398 The
Rules also generally prohibit the introduction of prior juvenile
adjudications.1399

Evidence of a witness' bias or prejudice may be used to impeach
trial testimony.1400 Opinion and reputation evidence tending to
establish a witness' character for untruthfulness is also admissible for
impeachment purposes.1401 Extrinsic evidence of specific acts of
conduct not resulting in conviction, however, generally may not be
admitted for the purpose of attacking or supporting a witness'
credibility.1402

1398. FED. R. EVID. 609(b); see United States v. Nelson, 529 F.2d 40, 42 (8th Cir.), cert.
denied, 96 S. Ct. 2631 (1976) (robbery conviction less than 10 years old admissible for

impeachment; 20-year-old theft conviction inadmissible); United States v. Reed, 526 F.2d 740,
743 (2d Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976) (5-year-old conviction for possession of
stolen property not so remote in time as to have lost relevance to issue of narcotics defendant's
credibility); United States v. Carter, 516 F.2d 431, 433-35 (5th Cir. 1975) (liquor production
convictions more than 10 years old inadmissible). If more than 10 years have elapsed since the
date of conviction, evidence of the conviction may be admitted if its probative value exceeds its

prejudicial effect, provided that the adverse party is given sufficient notice of the intended use of
such evidence. FED. R. EVID. 609(b); see United States v. Larsen, 525 F.2d 444, 448 (10th Cir.

1975), cert, denied, 423 U.S. 1075 (1976) (entire string of related convictions, including those
over 10 years old, admissible to impeach defendant's credibility).

1399. FED. R. EVID. 609(d); see United States v. Edmonds, 524 F.2d 62, 65 (D.C. Cir. 1975)
(court may admit conviction in another jurisdiction as adult at age 16 although defendant would
have been subject to juvenile adjudication within trial court's jurisdiction); United States v.

Canniff, 521 F.2d 565, 569 (2d Cir. 1975), cert, denied, 423 U.S. 1059 (1976) (permissible to

inquire into conduct that led to juvenile adjudication, but counsel cannot use adjudication itself to
impeach witness).

1400. See United States v. Preciado-Gomez, 529 F.2d 935, 941-42 (9th Cir.), cert, denied, 96
S. Ct. 1730 (1976) (Government may properly question defense character witness in illegal entry
proceeding regarding witness' own manner of entry into country); Johnson v. Brewer, 521 F.2d
556, 562-63 (8th Cir. 1975) (error to prohibit inquiry into prior attempt to frame another
defendant by informant-witness); cf. United States v. Librach, 520 F.2d 550, 553-54 (8th Cir.
1975), petition for cert, filed, 45 U.S.L.W. 3101 (U.S. July 26, 1976) (No. 76-106) (Government
committed prejudicial error by failing to disclose subsistence payments to critical witness in

protective custody).
1401. FED. R. EVID. 608(a); see United States v. Truslow, 530 F.2d 257, 265 (4th Cir. 1975)

(witness' bad reputation in community for truth and veracity admissible). Rule 608(a) also permits
the introduction of opinion and reputation evidence to rehabilitate the truthful character of a
witness whose character has been attacked. FED. R. EVID. 608(a). If a witness testifies to the
defendant's reputation in the community for good character, the Government may test the depth
of the witness' knowledge by inquiring into relevant instances of conduct. FED. R. EVID. 405; see
United States v. Senak, 527 F.2d 129, 145-56 (7th Cir. 1975), cert, denied, 96 S. Ct. 1500 (1976)
(no error to question character witness regarding his knowledge of prior charges against
defendant); United States v. Bermudez, 526 F.2d 89, 95 (2d Cir. 1975), cerf. denied, 96 S. Ct.
2166 (1976) (inquiry into character witness' knowledge of defendant's prior offenses permissible).

1402. FED. R. EVID. 608(b); see United States v. Mejia, 529 F.2d 995, 996 (9th Cir. 1976)
(per curiam) (evidence that defendant required to report to jail on day of alleged narcotics
transaction inadmissible because highly prejudicial); United States v. Blanton, 520 F.2d 907, 910
(6th Cir. 1975) (improper to attempt to impeach defendant by creating inference that defendant
involved in recent armed robbery); United States v. Alvarado, 519 F.2d 1133, 1135 (5th Cir.

1975) (per curiam), cerf. denied, 424 U.S. 911 (1976) (impeachment of witnesses by inquiries into
alleged prostitution and homosexual activities properly disallowed). But see United States v.

Bebee, 532 F.2d 110, 111 (8th Cir. 1976) (per curiam) (testimony regarding defendant's prior
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PRIVILEGE

The common law recognizes that certain categories of relevant

evidence may not be used at trial because to do so would interfere

with interests and relationships of special social importance.1403 The
Rules do not disturb these common law privileges, leaving them to be

interpreted "by the courts of the United States in light of reason and

experience."1404 Among the privileges recognized in federal courts is

the privilege that protects the confidentiality of communications
between attorneys and their clients. The privilege belongs to the
client1405 and covers confidential conversations held in the course of a

professional relationship.1406 Communications regarding future crimes
are not privileged,1407 and attorneys may not assert the privilege to

avoid producing fruits or instrumentalities of a crime.1408
The client's identity and the fact of the attorney's employment by

the client, as well as the amount of his fees, ordinarily are not

privileged.1409 In United States v. Jones, 1410 however, the Fifth Circuit

drug activities admissible because elicited by defense counsel on cross-examination); cf. United
States v. Bryza, 522 F.2d 414, 425 (7th Cir. 1975) (dictum), cert, denied, 96 S. Ct. 2237 (1976)
(guilty pleas of codefendants admissible only to impeach witness' trial testimony or to reflect on
defendant's credibility). The trial court may permit counsel to inquire on cross-examination into

specific instances of conduct if probative of a witness' character for truthfulness or untruthfulness.
FED. R. EVID. 608(b); see United States v. Shell, No. 75-1954, at 5 (4th Cir. Mar. 24, 1976)
(unpublished per curiam opinion) (proper to permit inquiry into false statements made by bank

robbery defendant to acquire gun unlawfully).
1403. See MCCORMICK �72. See also Krattenmaker, Interpersonal Testimonial Privileges

Under the Federal Rules of Evidence: A Suggested Approach, 64 Geo. L.J. 613 (1976);
Krattenmaker, Testimonial Privileges in Federal Courts: An Alternative to the Proposed Federal
Rules of Evidence, 62 GEO. L.J. 61 (1973).

1404. Fed. R. Evid. 501.
1405. See United States v. Jeffers, 520 F.2d 1256, 1265 (7th Cir. 1975), cert, denied, 423 U.S.

1066 (1976) (defense counsel not permitted to withdraw when prosecution witness, former client
of counsel's law firm, did not object to being cross-examined).

1406. See In re Grand Jury Proceedings of Browning Arms Co., 528 F.2d 1301, 1301-02 (8th
Cir. 1976) (per curiam) (no privilege where attorney appeared in capacity as member of board of
directors, not as counsel for corporation); United States v. Freeman, 519 F.2d 67, 68 (9th Cir.
1975) (attorney's testimony in bail-jumping prosecution that defendant advised to appear at trial
not privileged; attorney merely served as conduit transmitting notice of court's order to appear);
United States v. Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975) (no privilege where
codefendants represented by other counsel present during conversation).
1407. United States v. Calvert, 523 F.2d 895, 909 (8th Cir. 1975) (dictum), cert, denied, 424

U.S. 911 (1976); United States v. Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975) (no privilege
in conversation about plans to commit perjury).

1408. Genson v. United States, 534 F.2d 719, 727-29 (7th Cir. 1976) (no privilege to avoid
producing cash allegedly constituting proceeds of robbery).

1409. See United States v. Jeffers, 532 F.2d 1101, 1114-15 (7th Cir. 1976), cert, granted, 45
U.S.L.W. 3221 (U.S. Oct. 4, 1976) (No. 75-1805) (testimony of former attorney about amount of
defendant's legal fees not privileged); Howell v. Jones, 516 F.2d 53, 58 (5th Cir. 1975), cert.
denied, 424 U.S. 916 (1976) (defendant who refused to disclose to trial court identity of
attorneys consulted properly held in contempt).

1410. 517 F.2d 666 (5th Cir. 1975).



420 The Georgetown Law Journal [Vol. 65:201

recognized an exception to the general rule that a client's identity is
not privileged. The defendant attorneys refused to disclose to a grand
jury the names of unidentified persons who might have arranged
bonds and legal fees for the attorneys' clients. The Government
suspected the unidentified persons of income tax offenses.1411 In
reversing judgments of contempt, the court held that an attorney
cannot be compelled to disclose the identity of his clients if the
testimony would corroborate or supplement existing incriminating
information regarding the unidentified clients.1412 The purpose of the
privilege is to encourage people to seek legal advice and to
communicate freely with their attorneys; the court reasoned,
therefore, that clients ought to expect attorneys to withhold
information that ordinarily is not privileged if disclosure would
provide a "substantially probative link in an existing chain of

inculpatory events or transactions."1413
The Supreme Court this term also analyzed the purpose of the

attorney-client privilege. In Fisher v. United States1414 the Court held
that documents turned over to an attorney for the purpose of

obtaining legal advice are not protected by the attorney-client
privilege if the Government could have obtained the documents from
the client while they were in his possession.1415 The Court reasoned
that if the documents were obtainable from the client, the
inapplicability of the attorney-client privilege while they were in the
attorney's possession would not discourage the client from turning
them over to his attorney.1416
In Alvarez v. United States1411 the Second Circuit extended the

attorney-client privilege to the testimony of a psychiatrist who
prepared a report for defendant's attorney. The defendant, accused of

kidnapping, submitted to a psychiatric examination at the request of
his attorney. The psychiatrist concluded that the defendant was

competent at the time of the offense, and the trial court permitted
the Government to call the psychiatrist as a witness. The court of

appeals held that disclosures by a defendant to an attorney's expert
are privileged communications unless the defendant calls the expert as

a witness.1418 The court reasoned that the effective preparation of an

1411. Id. at 673-74.
1412. Id. at 674-75.
1413. Id. at 674.
1414. 96 S. Ct. 1569 (1976).
1415. Id. at 1577-78.
1416. Id. at 1577.
1417. 519 F.2d 1036 (2d Cir. 1975).
1418. Id. at 1045-46.
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insanity defense required freedom of communication with the

psychiatrist as well as with the attorney.1419
In addition to the attorney-client privilege, federal courts also

recognize a physician-patient privilege,1420 a marital privilege,1421 a

speech and debate privilege for legislators,1422 and the Government's

privilege to withhold the identity of confidential informants under

certain circumstances.1423 They do not recognize a banker-depositor
privilege.1424 This term the Ninth Circuit refused to recognize the

privilege sought by journalists to protect their sources of information.
In Fan v. Pitchess1425 a reporter obtained information from persons

allegedly violating a court order prohibiting dissemination of

information by participants in a murder trial. When the trial court

ordered him to divulge the names of his sources, he refused and was

jailed for contempt.1426 In affirming the denial of his habeas corpus

petition, the Ninth Circuit weighed the constitutional considerations

1419. Id. at 104647.
1420. See United States v. Cohen, 530 F.2d 43, 47 (5th Cir. 1976) (waiver of physician-patient

privilege compelled to effect reciprocal discovery in insanity defense case). But see United States v.

Meagher, 531 F.2d 752, 753 (5th Cir. 1976) (no privilege to prevent testimony of psychiatrist by
defendant who participated in voluntary research program).

1421. There are two privileges related to the marital relationship. A spouse may assert the

privilege against adverse testimony of the other during the marriage. See, e.g., In re Grand Jury
(Vigil), 524 F.2d 209, 218 (10th Cir. 1975) (privilege applies to spouses of common law marriage
but allegation of marriage must be timely); United States v. Apodaca, 522 F.2d 568, 571 (10th
Cir. 1975) (fraudulent marriage between defendant and prosecution witness 3 days before trial did
not give rise to privilege); United States v. Tapia-Lopez, 521 F.2d 582, 584 (9th Cir. 1975) (per
curiam) (impermissible for Government to refer to defendant's failure to call spouse as witness);
United States v. Fisher, 518 F.2d 836, 840 (2d Cir.), cert, denied, 423 U.S. 1033 (1975) (fact that
divorce decree had been appealed did not reinstate marriage or give rise to spousal privilege). The
privilege has been criticized and its scope has been narrowed considerably from the common law
rule. United States v. Allery, 526 F.2d 1362, 1366-67 (8th Cir. 1975) (marital privilege not

applicable when one spouse commits offense against the other or against child of either);
MCCORMICK �66, at 144-46 (rationale that privilege necessary to protect family harmony
outmoded). Confidential communications between husbands and wives are privileged without
regard to the existence of the marriage at the time of trial. See United States v. Trotter, 529 F.2d
806, 815 (3d Cir. 1976) (privilege only applies to confidential communications, not to overheard
conversation between spouse and codefendant). See generally MCCORMICK �� 78-86.

1422. United States v. Craig, 528 F.2d 773, 779-81 (7th Cir. 1976) (state legislator entitled to
federal common law speech and debate privilege; privilege waived by incriminating grand jury
testimony in political corruption prosecution).

1423. See United States v. Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (Government's
interest in protecting sources of information outweighs defendant's speculative need for
disclosure); United States v. Godkins, 527 F.2d 1321, 1327 (5th Cir. 1976) (error to refuse
defendant permission to call an alleged government informant whose identity known to
defendant); notes 764-76 supra and accompanying text.
1424. United States v. Prevatt, 526 F.2d 400, 402-03 (5th Cir. 1976) (defendant's bank records

admissible).
1425. 522 F.2d 464 (9th Cir. 1975), cert, denied, 96 S. Ct. 3200 (1976).
1426. Id. at 466.



422 The Georgetown Law Journal [Vol. 65:201

involved and held that the paramount interest to be protected was

the power of the court to enforce its orders and ensure fair trials.1427

SELF-INCRIMINATION

The fifth amendment privilege against self-incrimination applies
when a substantial likelihood exists that the evidence sought from a

witness or defendant will incriminate him.1428 The Supreme Court this
term reasserted the basic rule that to receive the benefits of the fifth
amendment protection against self-incrimination, a defendant must

affirmatively assert the privilege.1429 In Garner v. United States,1430 a

taxpayer was convicted of conspiracy to gamble partly because he
listed his occupation as a professional gambler on federal income tax
forms.1431 The defendant argued that he had been compelled to

produce the information because failure to provide it would have
made him liable to prosecution for willful failure to file a tax
return.1432 The Court stated that although a preliminary ruling on the
validity of a claim of privilege is preferable where the defendant may
be prosecuted as a result of asserting his fifth amendment privilege,
such a procedure is not constitutionally required.1433 Acknowledging

1427. Id. at 469. The Supreme Court also has stated that the informational requirements of a
grand jury investigation outweigh any first amendment rights of reporters to protect their sources.
Branzburg v. Hayes, 408 U.S. 665, 682-86 (1972). See generally Murasky, The Journalist's
Privilege: Branzburg and its Aftermath, 52 TEXAS L. REV. 829 (1974); Note, Reporters and
Their Sources: The Constitutional Right to a Confidential Relationship, 80 YALE L.J. 317

(1970). Although Congress has considered creating a federal statutory newsman-informant
privilege, it has not enacted such legislation. See S. 870, 93d Cong., 1st Sess. (1973).

1428. See Chavez-Raya v. Immigration & Naturalization Serv., 519 F.2d 397, 401 (7th Cir.

1975) (alien can invoke protection of fifth amendment in civil deportation hearing because 'of

possibility of criminal prosecution); Circuits Note: 1974-1975 Term 361 & n.1197.
1429. Garner v. United States, 96 S. Ct. 1178, 1182 (1976). A defendant may assert the fifth

amendment privilege only with regard to statements of a testimonial nature concerning previously
committed crimes. Fisher v. United States, 96 S. Ct. 1569, 1579 (1976) (fifth amendment does
not proscribe compelled production of every sort of incrimination but only compelled testimonial
statements); Palmer v. United States, 530 F.2d 787, 789 (8th Cir. 1976) (per curiam) (handwriting
exemplars not communicative testimony protected by fifth amendment); Paine v. McCarthy, 527
F.2d 173, 177 (9th Cir. 1975), cert, denied, 96 S. Ct. 1434 (1976) (same).
The privilege against self-incrimination is a personal right, which can only be asserted by the one

threatened with prosecution. United States v. Haddad, 527 F.2d 537, 539 (6th Cir. 1975), cert.
denied, 96 S. Ct. 2173 (1976) (attorney cannot claim client's privilege against production of

information concerning legal fees paid). An attorney may, however, withhold information obtained
from a client for the purpose of giving legal advice, if the information would be privileged in the
client's hands. Fisher v. United States, supra at 1573.
The privilege does not apply to nonconfessional statements that in themselves constitute the

crime charged. United States v. Kirk, 528 F.2d 1057, 1060-62 (5th Cir. 1976) (threat to kill

President not privileged).
1430. 96 S. Ct. 1178 (1976).
1431. Id. at 1180.
1432. Id. at 1186-87; see 26 U.S.C. �7203 (1970).
1433. Id. at 1187-88.



1976] Circuits Note: Criminal 423

that the defendant may have to risk prosecution to assert the

privilege, the Supreme Court held that if the taxpayer has the

opportunity to raise the privilege as a defense to a prosecution for

failure to file his return, the defendant's right to remain silent is

preserved.1434
The fifth amendment confers a personal right, which is not

applicable to business entities; however, distinguishing whether a

business entity is separate from its owner is often difficult.1435 This

term in Andresen v. Maryland,1436 however, the Supreme Court

eliminated some of the distinctions between the business papers of an

individual and those of a separate business entity. The defendant in
Andresen was the owner of a sole proprietorship, whose business

records were searched pursuant to a lawful search warrant.1437 The

defendant argued that the use of one of the seized files, which
contained statements of his, violated his fifth amendment rights.1438
The Supreme Court disagreed, holding that there is no compulsion
within the meaning of the fifth amendment by the use of personally
owned and voluntarily prepared business records that are seized under

authority of a warrant and authenticated at trial by handwriting
experts.1439 The Court thus eliminated the distinction between

personal business records and corporate records if they are seized

pursuant to lawful warrants. The distinction, however, remains viable
when records are sought under authority of a subpoena because

compliance might constitute a compelled authentication of the
documents.1440

1434. Id. at 1188.
1435. United States v. Radetsky, 535 F.2d 556, 569 (10th Cir. 1976), cert, denied, 45

U.S.L.W. 3249 (U.S. Oct. 4, 1976) (medical records held by physicians in capacity of corporate
representatives not privileged); United States v. Hansen Niederhauser Co., 522 F.2d 1037,
1039 (10th Cir. 1975) (corporation cannot assert privilege against self-incrimination nor can

corporate officer refuse to produce corporate records on ground of self-incrimination); United
States v. Reno, 522 F.2d 572, 575 (10th Cir. 1975) (same); In re Berry, 521 F.2d 179, 183, 184
(10th Cir.), cerf. denied, 423 U.S. 928 (1975) (organizational records of law firm held in

representative capacity not privileged); United States v. Kuta, 518 F.2d 947, 952-53 (7th Cir.),
cerf. denied, 423 U.S. 1014 (1975) (same).

1436. 96 S. Ct. 2737 (1976).
1437. Id. at 2741-42.
1438. Id. at 2744.
1439. Id. at 2745.
1440. Id. Because business entities are not protected by the privilege against self-incrimination,

there remains a need to distinguish between individuals and business entities to determine whether
the privilege may be asserted as grounds for failure to comply with a subpoena. This
differentiation is most difficult to make in the case of a sole proprietorship. In In re Grand Jury
Impaneled January 21, 1975 {Freedman), for example, the appellant argued that a subpoena for
his law firm's records should have been quashed because the firm was a sole proprietorship of his
and production of the records would violate appellant's fifth amendment right. 529 F.2d 543, 547
(3d Cir. 1976). The Third Circuit disagreed, however, holding that the appellant's fifth amendment
privilege could not apply to the firm's subpoenaed records, because the firm held itself out to the
public as a partnership, paid partnership taxes, and purchased supplies and equipment as a separate
business entity. Id.
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A collateral consequence of the privilege against self-incrimination
is that silence may not be held against a defendant in a criminal
trial.1441 This term, however, the Supreme Court refused to apply this
rule to nonjudicial proceedings in which punitive sanctions may be
imposed. In Baxter v. Palmigiano,1442 a prison inmate brought before
a disciplinary board on charges of inciting a disturbance and
disruption of prison operations was told that he might remain silent,
but that his silence could be used against him. The prisoner did not

testify and the board ultimately awarded him 30 days in punitive
segregation.1443 The prisoner appealed on the ground that he had been
deprived of his constitutional right to remain silent.1444 The Supreme
Court affirmed the punishment, holding that the practice of

permitting an adverse inference from an inmate's silence at his

disciplinary proceeding was not invalid on its face.1445 Comparing the

disciplinary hearing to a civil action in which drawing an adverse
inference from silence is permissible, the Court noted that the policy
considerations that support the fifth amendment rule against adverse
inferences in criminal cases were absent in the present case.1446

Because the decision to remain silent may not be used against a

defendant in a criminal trial, the Government may not comment

adversely upon it.1447 In United States v. Williams1448 the District of
Columbia Circuit restated the criteria for determining whether a

particular comment is adverse. During the Government's case-in-chief,
defense counsel cross-examined a police detective about the

1441. Griffin v. California, 380 U.S. 609, 613-15 (1965) (jury may not consider defendant's
failure to testify as evidence of guilt); cf. Doyle v. Ohio, 96 S. Ct. 2240, 2241 (1976) (use of
defendant's postarrest silence to impeach exculpatory story told initially at trial violates due

process); Moye v. Paderick, No. 74-1808, at 3 (4th Cir. Aug. 5, 1975) (unpublished per curiam

opinion) (error to introduce evidence of defendant's failure to respond to custodial interrogation).
1442. 96 S. Q. 1551 (1976).
1443. Id. at 1555.
1444. Id.\see 42 U.S.C. �1983 (1970).
1445. 96 S. a. at 1557-58.
1446. Id. at 1558.
1447. Griffin v. California, 380 U.S. 609, 613-15 (1965) (prosecutor's comment during

summation on defendant's refusal to testify violates fifth amendment); see United States v.

Watkins, 519 F.2d 294, 297 (D.C. Cir. 1975) (comment by court in admitting circumstantial
evidence that defendant would have chance to rebut evidence constituted impermissible burden on

defendant's privilege to remain silent).
It is also error to comment at trial that the defendant invoked the fifth amendment at the time

of arrest. Scarborough v. Arizona, 531 F.2d 959, 961 (9th Cir. 1976) (prosecutor's closing remarks
on defendant's silence at time of arrest held fundamental error); see Moye v. Paderick, No.
74-1808, at 2-3 (4th Cir. Aug. 5, 1975) (unpublished per curiam opinion). However, if the
defendant misleadingly implies that he previously related his exculpatory story to the police
suggesting that they had an opportunity to verify it, the Government may ask directly whether the
defendant previously had given that explanation to the police. United States v. Griffin, 530 F.2d

101, 102-03 (5th Cir. 1976) (per curiam).
1448. 521 F.2d 950 (D.C. Cir. 1975).
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defendant's ability to understand his Miranda rights at the time he

made a postarrest statement. The prosecutor interrupted to remark

that he assumed defense counsel would introduce evidence on the

issue. The defendant argued that the remark improperly implied that

the defendant was obligated to testify regarding his postarrest
statements.1449 The court ruled that a comment is adverse if the

language used was either manifestly intended or of such character

that the jury would naturally and necessarily consider it to be a

comment on a decision not to testify.1450 Applying these criteria to

the facts of Williams, the court held that the comment was not

adverse because it was apparently not intended to be a comment on

the defendant's failure to testify, the reference to silence was

indirect, and the prosecutor made the comment before the jury could
be certain that the defendant would not testify.1451
A defendant may challenge the introduction of a confession into

evidence on the ground that it was compelled.1452 No compulsion,
however, is present when a defendant merely faces a difficult choice,
such as a requirement that the defendant waive the fifth amendment

privilege as a prerequisite to taking a polygraph test paid for by the

state,1453 or when a defendant, on trial for two crimes, must choose

1449. Id. at 952.
1450. Id. at 953.
1451. Id.
1452. See Jackson v. Denno, 378 U.S. 368, 376-77 (1964) (confession elicited from defendant

by threat to withhold medical treatment inadmissible); United States v. Cohen, 530 F.2d 43,
47-48 (5th Cir. 1976) (factual statements pertaining to crime charged elicited during compelled
psychiatric examination inadmissible). But cf. Karstetter v. Cardwell, 526 F.2d 1144, 1145 (9th
Cir. 1975) (once defendant indicated intention to defend on grounds of insanity and to introduce
expert testimony, failure to submit to government expert's examination not privileged).
A grant of immunity against use of the testimony in subsequent proceedings is coextensive with

the fifth amendment; therefore, an immunized witness may not assert the privilege to remain silent.
Kastigar v. United States, 406 U.S. 441, 442, 462 (1972); United States v. Smith, 532 F.2d 158,
159-61 (10th Cir. 1976) (contempt proper remedy for wrongful assertion of privilege after use

immunity granted); In re Grand Jury, F.2d , , No. 75-1744, at 8-9 (8th Cir. Oct.
6, 1975) (possible prosecution by Indian tribal court or fears of reprisal not grounds for refusal to
testify after grant of federal use immunity).
A defendant may waive the fifth amendment right, but the waiver must be knowing and

intelligent. United States v. Oliver, 525 F.2d 731, 735 (8th Cir. 1975), cert, denied, 96 S. Ct. 1477
(1976) (waiver knowing, intelligent, and voluntary despite indigent defendant's claim that funding
of polygraph examination conditioned upon agreement to permit evidentiary use was coercive). A
confession made as part of a plea bargain that subsequently breaks down does not constitute a

waiver. Mobley ex rel. Ross v. Meek, 531 F.2d 924, 926-27 (8th Cir. 1976), rev'd and remanded
sub nom. Hutto v. Ross, 45 U.S.L.W. 3327 (U.S. Nov. 1, 1976). The Supreme Court reversed the
Eighth Circuit's per se rule, holding that because the defendant was told that the plea bargain was

good whether or not he confessed, the lower court must consider whether there was any improper
influence. Hutto v. Ross, 45 U.S.L.W. 3327 (U.S. Nov. 1, 1976), citing Bram v. United States 168
U.S. 532, 542-43 (1897).

1453. United States v. Oliver, 525 F.2d 731, 735 (8th Cir. 1975), cerf. denied, 96 S Ct 1477
(1976).
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between not taking the stand at all or waiving the privilege
altogether.1454 If the defendant raises the issue of compulsion, the
record must show that the court reached a determination on the
question out of the hearing of the jury.1455

HEARSAY

Hearsay is a statement, other than one made by the declarant
while testifying, offered to prove the truth of the matter asserted.1456
Under the Federal Rules of Evidence, a statement is an oral or

written assertion or nonverbal conduct that is intended to be an

assertion.1457 Because hearsay evidence lacks the protections of oath,
confrontation, and cross-examination,1458 it is inadmissible at trial.1459

1454. Holmes v. Gray, 526 F.2d 622, 626 (7th Cir. 1975) (defendant charged with armed

robbery and attempted murder not entitled to testify regarding one charge and invoke fifth
amendment regarding the other).

1455. Lindsey v. Craven, 521 F.2d 1071, 1072-73 (9th Cir. 1975) (per curiam) (violation of
fifth amendment to require defendant to testify in presence of jury in effort to controvert

voluntariness of confession).
1456. United States v. Conley, 523 F.2d 650, 655 (8th Cir. 1975), cert, denied, 424 U.S. 920

(1976); Giblin v. United States, 523 F.2d 42, 45 (8th Cir. 1975), cert, denied, 96 S. Ct. 1470
(1976); FED. R. EVID. 801(c); MCCORMICK �246, at 584.

1457. FED. R. EVID. 801(a); see, e.g., United States v. McClain, 531 F.2d 431, 435 (9th Cir.
1976) (extrajudicial oral statements that defendant good outlet for cocaine inadmissible hearsay);
United States v. Gomez, 529 F.2d 412, 416 (5th Cir. 1976) (agent's testimony as to informant's
statement that owner of marijuana would be in described auto inadmissible as evidence of
connection between marijuana and occupant of vehicle); United States v. Beasley, 513 F.2d 309,
313 (5th Cir. 1975) (letter containing demands and threat of picketing is hearsay erroneously
admitted in prosecution for extortion).

1458. See United States v. Yates, 524 F.2d 1282, 1285 (D.C. Cir. 1975) (per curiam)
(confrontation clause of sixth amendment bars introduction of out-of-court statements of

nontestifying witness); United States v. Frank, 520 F.2d 1287, 1292 (2d Cir. 1975), cert, denied,
423 U.S. 1087 (1976) (witness' refusal to answer questions on cross-examination required direct

testimony to be stricken as hearsay because not subject to cross-examination); United States v.

Freeman, 519 F.2d 67, 69-70 (9th Cir. 1975) (attorney's testimony concerning statement made in
previous proceeding hearsay; original statement not under oath or subject to cross-examination);
cf. Stewart v. Cowan, 528 F.2d 79, 88 (6th Cir. 1976) (hearsay rule and confrontation clause not

congruent, but both protect similar values and aim at excluding unreliable testimony).
1459. FED. R. Evid. 802; see United States v. Scott, 524 F.2d 465, 468 (5th Cir. 1975) (per

curiam) (magistrate's testimony regarding statements made by defendant and counsel at

arraignment properly excluded as hearsay); United States v. Frank, 520 F.2d 1287, 1292 (2d Cir.

1975), cerf. denied, 423 U.S. 1087 (1976) (direct testimony of witness who refused to answer

questions on cross-examination properly stricken as hearsay). The erroneous admission of hearsay
may not constitute reversible error if the declarant is cross-examined in court concerning his prior
out-of-court declaration. United States v. Velasquez, 496 F.2d 1009, 1011 (5th Cir. 1974)
(improper admission of hearsay cured when declarant testified and subjected to intensive

cross-examination). Similarly, there is no reversible error if other evidence offered substantially
established the guilt of the defendant. United States v. Williams, No. 75-1025, at 2 (4th Cir. Mar.

1, 1976) (unpublished per curiam opinion) (not reversible error in admission of hearsay testimony
from witnesses who had encountered persons fleeing enslavement because testimony of victims

offered to prove involuntary servitude).
Hearsay evidence introduced without objection may be admitted and given its natural and

probative effect. United States v. Bey, 526 F.2d 851, 855 (5th Cir.), cerf. denied, 96 S. Ct. 2653
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except under specified circumstances.1460 Out-of-court statements

offered simply to prove that statements were made1461 or to explain a

witness' conduct do not constitute hearsay.1462 The Rules expressly
exclude from the definition of hearsay admissions by a party
opponent1463 or his agent,1464 prior inconsistent statements given

(1976) (hearsay testimony of government agent admitted without objection or request for limiting
instruction admissible); Flores v. Estelle, 513 F.2d 764, 766 (5th Cir. 1975), cert, denied, 423 U.S.
989 (1976) (business records admitted without proper foundation properly considered because
defendant failed to object). Moreover, a defendant also may lose his right to object to hearsay
testimony if he opens the door to its admission. See United States v. Anderson, 532 F.2d 1218,
1229 (9th Cir. 1976) (defendant waived hearsay objection because he introduced exculpatory
statement by codefendant and failed to object when parts of statement implicating him were read
to jury); United States v. Lubrano, 529 F.2d 633, 637 (2d Cir. 1975), cert, denied, 45 U.S.L.W.
3249 (U.S. Oct. 4, 1976) (no right to object to hearsay testimony given on redirect because
defendant had elicited virtually identical information on cross-examination).

1460. FED. R. EVID. 803, 804(b); notes 1475-505 infra and accompanying text.
1461. See United States v. Jennings, 527 F.2d 862, 869 (5th Cir. 1976) (extrajudicial statement

merely offered to show statement made is not hearsay); United States v. Coppola, 526 F.2d 764,
770 (10th Cir. 1975) (out-of-court statements inadmissible as hearsay; introduced to establish
truth of contents not merely to show statements were made); United States v. Conley, 523 F.2d
650, 655 (8th Cir. 1975), cert, denied, 424 U.S. 920 (1976) (evidence of statements made in
defendant's presence tending to show continued involvement in narcotics traffic not hearsay).
1462. See United States v. Gomez, 529 F.2d 412, 416 (5th Cir. 1976) (agent's testimony that

informant had described time and place of marijuana pickup admissible for purpose of explaining
why agents on scene); United States v. Brown, 522 F.2d 10, 12 (9th Cir. 1975) (per curiam)
(agent's testimony on information about defendant's background received from computer not
hearsay when offered to explain why strip search conducted). It is error, however, to exploit such
testimony beyond the mere need to fill in gaps in the police record. United States v. Freeman, 514
F.2d 1314, 1316-17 (D.C. Cir. 1975) (error to attempt to use statements admissible to explain
why police interrogated defendant to establish guilt); see United States v. Gomez, 529 F.2d 412,
416 (5th Cir. 1976) (testimony on informant's statement should have been excluded as hearsay,
although admissible to show why officer at scene, because it directly implicated defendants in
crime charged). Such error does not warrant reversal unless the statement had a substantial impact
on the jury's verdict. See United States v. Rodriguez, 524 F.2d 485, 487 (5th Cir. 1975) (per
curiam), cert, denied, 96 S. Ct. 1474 (1976) (limiting instruction insufficient to justify admission
of prejudicial hearsay, but error harmless in light of overwhelming evidence).

1463. FED. R. Evid. 801(d)(2)(A), (B); see, e.g., United States v. Johnson, 529 F.2d 581,
584-85 (8th Cir.), cert, denied, 96 S. Ct. 2233 (1976) (exculpatory statements made to secret
service agent not hearsay after reduced to writing and signed by defendant); United States v.

Verlarde, 528 F.2d 387, 389 (9th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 1513 (1976)
(statement by defendant charged with assaulting police officer that all police going to get same
treatment admissible as evidence of guilt); United States v. Killian, 524 F.2d 1268, 1273 (5th Cir.
1975), cert, denied, 96 S. Ct. 1667 (1976) (defendant's statement after termination of conspiracy
admissible against him; admission against coconspirators who failed to object harmless error);
Giblin v. United States, 523 F.2d 42, 45 j(8th Cir. 1975), cert, denied 96 S. Ct. 1470 (1976)
(defendant's overheard statement to grandmother that he was going to kill victim admissible).

1464. FED. R. Evid. 801(d)(2)(C), (D); see United States v. Pena, 527 F.2d 1356, 1360 (5th
Cir.), cert, denied, 96 S. Ct. 3168 (1976) (statement of former government informant outside
scope of agency inadmissible as representative admission of Government); cf. United States v.

Freeman, 519 F.2d 67, 70 (9th Cir. 1975) (admission of attorney may be admissible against and
bind client). Inconsistent out-of-court statements of a government agent that would be binding
upon the principal in a civil case are inadmissible against the Government as evidence of a fact in a

criminal proceeding. United States v. Pandilidis, 524 F.2d 644, 650 (6th Cir. 1975), cert, denied
424 U.S. 933 (1976) (IRS agent's statement that he believed defendant guilty of no more than
civil offense not admissible as an admission).
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under oath at a judicial proceeding,1465 and prior consistent
statements offered to rebut an express or implied charge of recent
fabrication or improper motive.1466
Similarly excepted from the definition of hearsay are the

extrajudicial declarations of a coconspirator made during the course

of and in furtherance of the conspiracy; such statements are

admissible against all conspirators.1467 Thus, determining when the

conspiracy terminated and whether particular statements were made
in the course of the conspiracy is crucial to the admissibility of

extrajudicial statements.1468 The jury may not consider a statement
made by a coconspirator unless the prosecution establishes the
existence of the conspiracy1469 and the defendant's participation in

1465. FED. R. Evid. 801(d)(1)(A). Provided the earlier testimony was under oath and subject
to cross-examination, any inconsistent statements are admissible as substantive evidence and for

impeachment purposes. Id. & Adv. Comm. Notes.
1466. FED. R. Evid. 801(d)(1)(B); see United States v. Wiggins, 530 F.2d 1018, 1022 (D.C.

Cir. 1976) (per curiam) (policeman's notations on envelopes containing contraband admissible as

prior consistent statements to support officer's testimony).
1467. FED. R. EVID. 801(d)(2)(E); see United States v. Williams, 529 F.2d 557, 559 (8th Cir.)

(per curiam), cert, denied, 96 S. Ct. 2232 (1976) (coconspirator's reference to defendant in
discussion with government agent of front money not hearsay and admissible); United States v.

Prout, 526 F.2d 380, 385 (5th Cir. 1976) (statement of coconspirator that cocaine was of same

high quality admissible); United States v. Green, 523 F.2d 229, 233 (2d Cir. 1975), cerr. denied,
423 U.S. 1074 (1976) (coconspirator's testimony about meeting at which mechanics of dock-theft
scheme discussed admissible to establish framework for conspiracy); United States v. Klein, 522
F.2d 296, 301 (1st Cir. 1975) (statements by coconspirator during sale of cocaine implicating
defendant admissible as statements in furtherance of conspiracy); United States v. Smith, 520 F.2d
1245, 1247 (8th Cir. 1975) (postarrest exculpatory statement by coconspirator implicating
defendant inadmissible because not in furtherance of conspiracy); United States v. Riddick, 519
F.2d 645, 647 (8th Cir. 1975), cert, denied, 96 S. a. 1742 (1976) (discussion of kickbacks
between coconspirators implicating defendant admissible as statements made in course of and in
furtherance of conspiracy). Some courts have given a broad construction to the requirement that
the statement be in furtherance of the conspiracy. See United States v. Trotter, 529 F.2d 806, 813
(3d Cir. 1976) (coconspirator's statement that could be construed as attempt to obtain storage
space for stolen goods admissible as in furtherance of conspiracy).
Out-of-court statements made after the termination of a conspiracy may be used for

impeachment purposes. United States v. Garcia, 530 F.2d 650, 654 (5th Cir. 1976) (testimony
offered to attack credibility rather than prove truth of out-of-court assertions not hearsay).

1468. Sometimes the jury is permitted to determine these questions. United States v. Rich, 518
F.2d 980, 984 (8th Cir. 1975), cert, denied, 96 S. Ct. 3193 (1976) (jury could conclude

conspiracy continued after suspension of illegal drug manufacturing and therefore could consider
statements made after suspension). It is frequently necessary to consider the effect of the arrest of

coconspirators on the life of the conspiracy. See, e.g., United States v. Blackshire, F.2d

, , No. 75-1250, at 4 (4th Cir. Mar. 31, 1976) (statement after arrest inadmissible; not
made during course of conspiracy); United States v. Thompson, 533 F.2d 1006, 1010 (6th Cir.

1976) (arrest generally terminates conspiracy); United States v. Killian, 524 F.2d 1268, 1272 (5th
Cir. 1975), cert, denied, 96 S. Ct. 1667 (1976) (arrest of two defendants terminated conspiracy as

to them). The Sixth Circuit this term held that the arrest of one conspirator does not terminate
the conspiracy among the remaining conspirators. United States v. Thompson, 533 F.2d 1006,
1010 (6th Cir. 1976) (arrest of one conspirator did not preclude admission against other
conspirators of monitored telephone conversations with arrested conspirator).

1469. United States v. Kirk, 534 F.2d 1262, 1271-72 (8th Cir. 1976) (Government must
establish existence of conspiracy and nexus between each defendant and conspiracy); United
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it1470 by independent evidence.1471 The circuits disagree as to the

quantum of independant evidence the prosecution must adduce
before the trier of fact may consider coconspirator statements. Some
circuits merely require a prima facie showing of the existence of a

conspiracy.1472 The Second Circuit, however, requires that the
Government prove the existence of a conspiracy as well as the
defendant's participation in it by a fair preponderance of the
evidence.1473 Whatever the quantum required, the trial judge has
discretion over the order of proof and may admit coconspirator
statements conditionally upon later proof by independent evidence of
the existence of the conspiracy.1474

States v. Glazer, 532 F.2d 224, 228-29 (2d Cir. 1976) (fair preponderance of nonhearsay evidence

supporting existence of conspiracy and defendant's part in illicit venture required); United States
v. Urdiales, 523 F.2d 1245, 1247 (5th Cir. 1975), cerf. denied, 96 S. Ct. 2625 (1976) (evidence
sufficient to show existence of conspiracy independent of hearsay statements); United States v.

Smith, 519 F.2d 516, 519 (9th Cir. 1975) (same). Bui see United States v. Jones, No. 75-1550, at
4 (4th Cir. Apr. 1, 1976) (unpublished per curiam opinion) (statement made after arrest of one of
two conspirators admissible to show conspiracy).

1470. See United States v. Wiley, 519 F.2d 1348, 1350 (2d Cir. 1975) (per curiam)
(defendant's presence at delivery of cocaine, conversation with buyer, and participation in

procurement sufficient to establish his participation in conspiracy); United States v. Torres, 519
F.2d 723, 725-26 (2d Cir. 1975), cerf. denied, 423 U.S. 1019 (1976) (evidence of defendant's
awareness of existence of conspiracy coupled with actions established participation). The acquittal
of an alleged coconspirator, however, does not necessarily render his declarations inadmissible. See
United States v. Finkelstein, 526 F.2d 517, 528 (2d Cir. 1975), cerf. denied, 96 S. Ct. 1742
(1976) (evidence need only be sufficient to support an inference that declarant was connected to
conspiracy); cf. United States v. Lawson, 523 F.2d 804, 806 (5th Cir. 1975) (declarations of
unindicted coconspirator admissible if status as coconspirator established by independent
evidence). Moreover, coconspirator statements may be admitted even in the absence of a charge of
conspiracy, if independent evidence of concert of action exists. See United States v. Snow, 521
F.2d 730, 736 (9th Cir. 1975), cerf. denied, 423 U.S. 1090 (1976) (coconspirator's statements
need not be confined to conspiracy count; admissible also on substantive narcotics possession
count).

1471. See United States v. Jones, F.2d , , No. 75-2520, at 39 (4th Cir. Feb. 9,
1976) (independent evidence offered to prove defendant's role in conspiracy to distribute
narcotics); United States v. Frol, 518 F.2d 1134, 1137 (8th Cir. 1975) (evidence that defendants
were friends insufficient to establish conspiracy to distribute narcotics); United States v. Hopkins,
518 F.2d 152, 156 (3d Cir. 1975) (hearsay declaration of coconspirator cannot serve as

independent evidence of participation in conspiracy).
1472. See, e.g., United States v. Jones, No. 75-1550, at 2-3 (4th Cir. Apr. 1, 1976)

(unpublished per curiam opinion); United States v. Cortwright, 528 F.2d 168, 171 (7th Cir. 1975);
United States v. Snow, 521 F.2d 730, 733 (9th Cir. 1975), cerf. denied, 423 U.S. 1090 (1976).
1473. United States v. Wiley, 519 F.2d 1348, 1350-51 (2d Cir. 1975); United States v. Torres,

519 F.2d 723, 725 (2d Cir. 1975), cerf. denied, 423 U.S. 1019 (1976). The Second Circuit has
rejected the argument that proof beyond a reasonable doubt of a conspiracy should be required.
United States v. Glazer, 532 F.2d 224, 228-29 (2d Cir. 1976).
1474. See, e.g., United States v. Katz, 535 F.2d 593, 597 (10th Cir. 1976); United States v.

Williams, 529 F.2d 557, 559 (8th Cir.), cerf. denied, 96 S. Ct. 2232 (1976); FED. R. EVID.
104(b); cf. United States v. Jennings, 527 F.2d 862, 868 (5th Cir. 1976) (failure to give limiting
instructions when coconspirator's statements admitted prior to proof of conspiracy harmless error
because other clear, direct evidence).



430 The Georgetown Law Journal [Vol. 65:201

EXCEPTIONS TO THE HEARSAY RULE

The sixth amendment affords a defendant in a criminal prosecution
the right to confront the witnesses against him; an inherent tension
exists, therefore, between the confrontation clause guarantees and the
exceptions to the rule excluding hearsay evidence.1475 In Dutton v.

Evans1416 the Supreme Court held that the admission of a hearsay
statement that bears indicia of reliability and is neither crucial nor

devastating does not violate the right of confrontation.1477 Dutton,
therefore, requires a case-by-case determination whether the applica
tion of an exception to the hearsay rule complies with the
confrontation clause: if the trier of fact has a sufficient basis to

evaluate the hearsay evidence, no violation of the right of
confrontation will be found.1478 The Supreme Court considered the

relationship between the confrontation clause and hearsay exceptions
in the context of a multiple defendant trial in Bruton v. United
States.1419 The Court held that an out-of-court statement of a

codefendant who fails to testify is inadmissible if it directly
inculpates the defendant.1480 The codefendant's confession in Bruton
was not admissible under traditional rules of evidence,1481 however,
and the courts have not applied the Bruton rule to exclude evidence
otherwise admissible under a hearsay exception.1482 Similarly, if a

codefendant's out-of-court statement fails to inculpate the objecting

1475. See Dutton v. Evans, 400 U.S. 74, 89 (1970) (right of confrontation affords jury
opportunity to observe witnesses' demeanor, perception, and memory during cross-examination).

1476. 400 U.S. 74 (1970).
1477. Id. at 87-89.
1478. See, e.g., United States v. Lemmons, 527 F.2d 662, 665 (6th Cir. 1975) (no violation in

admission of results of fingerprint test even though original examiner dead because trier could rely
on other expert); United States v. Kelley, 526 F.2d 615, 620-21 (8th Cir. 1975), cerf. denied, 96
S. Ct. 1471 (1976) (no violation of confrontation clause to admit unambiguous hearsay
constituting declaration against penal interest because faulty recollection unlikely); McLaughlin v.

Vinzant, 522 F.2d 448, 450 (1st Cir. 1975) (spontaneous utterance admissible because defendant
had opportunity to question witnesses who heard it); United States v. Snow, 521 F.2d 730,
734-35 (9th Cir. 1975), cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (no violation of

confrontation clause to admit independently corroborated declaration against penal interest by
declarant with personal knowledge of details of conspiracy); Spears v. Circuit Court, 517 F.2d

360, 366 (5th Cir. 1975) (despite failure to establish chain of possession of test specimen through
laboratory, doctors' opinion testimony based on report admissible because technician who

performed examination testified).
1479. 391 U.S. 123 (1968).
1480. Id. at 124-26.
1481. Id. at 128 & n.3.
1482. See McLaughlin v. Vinzant, 522 F.2d 448, 450 (1st Cir. 1975) (statement admissible

under spontaneous utterance exception distinguished case from Bruton).
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defendant1483 or is not crucial to the Government's case,1484 the

courts have refused to apply Bruton.
Exceptions to the hearsay rule have developed where there are

indications of trustworthiness and where a need for the evidence

justifies admission.1485 There are two classes of exceptions: those

applicable without regard to the availability of the declarant1486 and

those applicable only when the declarant is unavailable.1487 In

addition, the Rules permit the admission of a hearsay statement not

otherwise within an exception if there are equivalent guarantees of

trustworthiness and the statement is more probative than other
available evidence.1488 Such a statement, however, will be admitted

only if the offering party has notified the opponent prior to trial of
the intent to introduce such evidence.1489

Exceptions Not Requiring Unavailability. Certain hearsay
statements are admissible without regard to the availability of the
declarant to testify at trial, because the circumstances under which
the statements were made provide sufficient guarantees of relia
bility.1490 Courts will admit a record made in the course of a regularly
conducted business activity if it was the regular practice of the
business to make such records.1491 They also will admit records of a

1483. See United States v. Grille-, 527 F.2d 1344, 1345 (5th Cir. 1976) (per curiam) (statement
that did not directly inculpate codefendants admissible); United States v. Finkelstein, 526 F.2d

517, 528 (2d Cir. 1975), cerf. denied, 96 S. Ct. 1742 (1976) (not error to admit statement by
defendant in stock fraud conspiracy containing no reference to codefendant); United States v.

Hicks, 524 F.2d 1001, 1003 (5th Cir. 1975), cerf. denied, 424 U.S. 946 (1976) (codefendant's
statement indicating four persons involved and location of getaway car did not violate Bruton;
possibility of identification too remote); United States v. Alvarez, 519 F.2d 1052, 1053-55 (3d
Cir. 1975) (codefendant's confession admissible; all references to number and sex of other
participants deleted).

1484. See United States v. Wingate, 520 F.2d 309, 313-14 (2d Cir. 1975), cerf. denied, 423
U.S. 1074 (1976) (codefendant's statement with specific references to defendant deleted neither
clearly inculpatory nor vitally important to case against defendant; no violation of Bruton); United
States v. Shaw, 518 F.2d 1182, 1183 (4th Cir. 1975) (overwhelming adverse evidence from
witnesses subject to cross-examination rendered statement of codefendant merely cumulative).

1485. See MCCORMICK �276, at 670.
1486. Fed. R. evid. 803.
1487. FED. R. Evid. 804.
1488. FED. R. Evid. 803(24), 804(b)(5); see United States v. Yates, 524 F.2d 1282, 1285-86

(D.C. Cir. 1975) (per curiam) (testimony about codefendant's inculpatory statement would not be
admissible under rules 803(24) or 804(b)(5) because insufficient guarantees of trustworthiness).
1489. Fed. R. Evid. 803(24), 804(b)(5).
1490. See Fed. R. Evid. 803 & Adv. Comm. Notes.
1491. Fed. R. Evid. 803(6); see United States v. Prevatt, 526 F.2d 400, 403 (5th Cir. 1976)

(notebook kept by defendant undertaker's secretary within records of regularly conducted activity
exception); United States v. Keane, 522 F.2d 534, 557 (7th Cir. 1975), cerf. denied, 96 S. Ct.
1481 (1976) (letter written in normal course of business admitted as business record); United
States v. Fendley, 522 F.2d 181, 184-87 (5th Cir. 1975) (insurance company's computer records
admissible to show defendant's embezzlement of funds in tax fraud case); United States v. Ragano,



432 The Georgetown Law Journal [Vol. 65:201

public agency that describe the agency's activities, matters upon
which the agency has a duty to report, or factual findings of an

agency investigation conducted pursuant to statutory authority.1492
The absence of a public or business record entry that normally would
be present is admissible to show the nonexistence or nonoccurrence

of an event.1493 If a witness is no longer able to remember accurately
an event or occurrence, he may be shown statements adopted by him
while his memory was fresh if these are shown to reflect accurately
the witness' recollections at the time they were made.1494 The court
will admit spontaneous declarations such as excited utterances
because the lack of time to reflect and fabricate theoretically ensures

reliability.1495 Although the events prompting such statements are

usually accidents or assaults, the excited utterances exception is not
limited to those situations. In United States v. Napier,1496 the Ninth
Circuit determined that an assault victim's unexpected exposure to a

photograph of her alleged assailant 8 weeks after the attack was

sufficiently startling to render her statement admissible.1497 State
ments reflecting the declarant's then existing state of mind are

admissible if relevant to the inquiry because of the declarant's special
privity with this information.1498 In addition, a statement may be

520 F.2d 1191, 1200 (5th Cir. 1975), cert, denied, 96 S. Ct. 3192 (1976) (corporate reports filed
with state corporation commission admissible as business records); United States v. Woods, 518
F.2d 696, 698 (8th Cir. 1975) (gas invoices signed by defendant admissible as records made in

regular course of business). The proponent must establish a proper foundation for admission by
showing that the record was made by one with knowledge of the event during the regular course of
business. See United States v. Beathune, 527 F.2d 696, 701 (10th Cir. 1975) (record admissible

upon testimony that it was maintained by an assistant in the regular course of business).
1492. FED. R. EVID. 803(8); United States v. Liebert, 519 F.2d 542, 547 (3d Cir.), cert.

denied, 423 U.S. 985 (1975) (IRS computer records admissible to show defendant failed to file
tax return). This rule specifically excludes reports by law enforcement personnel about matters
observed in criminal cases because the adversarial nature of the confrontation between the police
and the defendant makes these less reliable than observations by public officials in other contexts.
S. REP. NO. 1277, 93d Cong., 2d Sess. 17 (1974); see United States v. Smith, 521 F.2d 957,
968-69 & n.24 (D.C. Cir. 1975) (dictum) (police reports admissible at defendant's request to
impeach police officer's testimony despite rule 803(8)(B)).
1493. Fed. R. Evid. 803(7), (9).
1494. FED. R. EVID. 803(5); see United States v. Senak, 527 F.2d 129, 137-38 (7th Cir.

1975), cert, denied, 96 S. Ct. 1500 (1976) (statement made to FBI at time of investigation could
be used to refresh witness' memory at trial).
1495. FED. R. EVID. 803(2); see McLaughlin v. Vinzant, 522 F.2d 448, 450 (1st Cir. 1975)

(witness' excited utterance immediately after shooting spontaneous and presumably truthful);
United States v. Smith, 520 F.2d 1245, 1248 (8th Cir. 1975) (exculpatory statement made by
alleged conspirator during search inadmissible because declarant had time to fabricate).

1496. 518 F.2d 316 (9th Cir.), cert, denied, 423 U.S. 895 (1975).
1497. Id. at 318.
1498. FED. R. Evid. 803(3); MCCORMICK ��294-96; see United States v. Keane, 522

F.2d 534, 558 (7th Cir. 1975), cert, denied, 96 S. a. 1481 (1976) (statement implicitly asserting
an intent to purchase real estate admissible as declaration of state of mind). "Verbal acts," which
define a then existing state of mind, are not considered hearsay and are admissible if the
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admissible as a res gestae explanation of a declarant's action.1499

Exceptions Requiring Unavailability. Certain exceptions to

the hearsay rule apply only if the declarant is unavailable.

Unavailability for these purposes not only includes situations in

which a party cannot procure the witness' presence at trial, but those
in which a witness defies a court order to testify, asserts a testimonial

privilege, cannot remember, is dead, or is in some way physically or

mentally infirm.1500 If a witness is unavailable, the Rules permit
admission of statements given at previous judicial proceedings, dying
declarations, statements against interest, and statements of personal
or family history.1501 Moreover, a statement against the declarant's

pecuniary or proprietary interest is admissible.1502 Although the

prevailing federal practice had been to exclude statements against the
declarant's penal interest,1503 the Rules now permit admission of such
statements.1504 Nevertheless, a statement against penal interest offered
to exculpate the defendant is not admissible unless corroborating
circumstances clearly indicate its trustworthiness.1505

John B. Corr
Joan Seitel Milstein

Ann M. Morgan

declarant's state of mind is relevant. See United States v. Harvey, 526 F.2d 529, 534 (2d Cir.
1975), cert, denied, 96 S. Ct. 1432 (1976) (statements of deceased showing his ability to inculpate
the defendant in a burglary admissible in conspiracy to violate civil rights trial).
1499. See United States v. Jones, No. 75-1550, at 4 (4th Cir. Apr. 1, 1976) (unpublished per

curiam opinion) (declarant's statement that he was turning car over to codefendant admissible as

res gestae explanation of codefendant's action in taking car keys); United States v. Smith, 520
F.2d 1245, 1248 & n.5 (8th Cir. 1975) (inculpatory statement of codefendant at time of arrest
not admissible as res gestae against defendant).
1500. Fed. R. Evid. 804(a).
1501. Fed. R. Evid. 804(b).
1502. FED. R. EVID. 804(b)(3). A statement, however, may not be against a declarant's

pecuniary interest if the liability established is only a natural accompaniment of any criminal act
involving some form of theft. United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir. 1975).
1503. See United States v. Pena, 527 F.2d 1356, 1361 (5th Cir.), cert, denied, 96 S. Ct. 3168

(1976); United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir. 1975).
1504. FED. R. EVID. 804(b)(3); see United States v. Kelley, 526 F.2d 615, 621 (8th Cir.

1975), cert, denied, 96 S. Ct. 1471 (1976) (statement implicating declarant in scheme to rob bank
admissible as declaration against penal interest). The statement, however, must be sufficiently
self-incriminatory. United States v. Pena, 527 F.2d 1356, 1361 (5th Cir.), cert, denied, 96 S. Ct.
3168 (1976) (dictum) (statement of informant evidencing intent to set up arrest of drug dealer by
lawful means not sufficiently incriminatory, even if revenge apparent motive).

1505. FED. R. Evid. 804(b)(3); see United States v. Brandenfels, 522 F.2d 1259, 1263 (9th
Cir. 1975) (nonspontaneous statement to coindictee by fugitive in Brazil not sufficiently
trustworthy).
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Jury Instructions

Jury instructions serve to define the crime charged, to eliminate

irrelevant or prejudicial matter from the jury's consideration, and to

clarify the jury's role during deliberations. Although the Federal

Rules of Criminal Procedure speak only of general instructions to be

given at the close of counsels' arguments,1506 cautionary instructions

may be given as needed throughout the trial when necessary to limit

the jury's consideration of certain evidentiary matters.1507 Supple
mental instructions may be given during deliberation if the jury
requests clarification or becomes deadlocked.1508
Appropriate cautionary jury instructions at various stages in a trial

may cure the prejudicial effects of evidence erroneously intro

duced,1509 evidence admitted for a limited purpose,1510 and improper
statements by the prosecutor1511 or the trial judge.1512 Cautionary

1506. Fed. R. Crim. P. 30.
1507. Id.
1508. Id.
1509. See, e.g., United States v. Jones, 534 F.2d 1344, 1345-46 (9th Cir. 1976) (per curiam)

(immediate disapproving instruction adequate to counteract any remaining prejudice from stricken

testimony); United States v. Burton, 525 F.2d 17, 20 (2d Cir. 1975) (cautionary instruction cured

improper reference to unrelated narcotics investigation of defendant); United States v. Busard, 524
F.2d 72, 73 (5th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 3168 (1976) (inadvertent
revelation of prior arrest cured by cautionary instruction and poll of jury); United States v. Snow,
521 F.2d 730, 737 (9th Cir. 1975), cert, denied, 423 U.S. 1090 (1976) (cautionary instruction
cured potential prejudice from testimony of criminal activity not connected to defendant); United
States v. Smith, 517 F.2d 710, 711 (5th Cir. 1975) (per curiam) (cautionary instruction to

disregard unresponsive hearsay testimony sufficient to cure prejudice).
1510. See, e.g., United States v. Cotroni, 527 F.2d 708, 713 (2d Cir. 1975), cerf. denied, 96 S.

Ct. 2226 (1976) (not abuse of discretion to admit testimony on subsequent heroin dealings when
qualified by instruction to disregard it if not pertinent to issue of defendants' entry into cocaine

conspiracy); United States v. Wingate, 520 F.2d 309, 313 (2d Cir. 1975), cerf. denied, 423 U.S.
1074 (1976) (cautionary instruction to consider codefendant's statements only in relation to

codefendant sufficient to protect defendant's sixth amendment rights where edited confession not

clearly inculpatory and not vital to Government's case); United States v. Alvarez, 519 F.2d 1052,
1054 (3d Cir.), cerf. denied, 423 U.S. 914 (1975) (repeated admonitions to consider redacted
confession only in regard to confessor adequate to protect other defendants).

1511. See, e.g., United States v. Barfield, 527 F.2d 858, 861-62 (5th Cir. 1976) (cautionary
instruction to disregard prosecutor's improper reference to defendant's prior felony convictions

adequate to overcome prejudice); United States v. Williams, 523 F.2d 1203, 1210 & n.13 (5th Cir.
1975) (in light of intense pretrial publicity, cautionary instruction inadequate to cure prosecutor's
improper comment that defendant would have a "blank check" to commit further crime if
acquitted by reason of insanity); United States v. Gomez, 523 F.2d 185, 186 (9th Cir. 1975), cerf.
denied, 423 U.S. 1075 (1976) (prosecutor's improper cross-examination of character witness
harmless in light of immediate cautionary instruction to disregard prejudicial question); United
States v. Wingate, 520 F.2d 309, 317 (2d Cir. 1975), cerf. denied, 423 U.S. 1074 (1976)
(prosecutor's comment on uselessness of drug laws if defendants acquitted cured by instruction to
treat comment as rhetorical); United States v. Guerrero, 517 F.2d 528, 531 (10th Cir. 1975)
(repeated cautionary instructions that remarks of counsel are not evidence sufficient to prevent
prejudice from remarks of prosecutor); cf. United States v. Phillips, No. 74-1493, at 7 (4th Cir.
Aug. 19, 1975) (unpublished per curiam opinion) (although no curative instruction given, general
instruction to disregard statements and arguments by counsel as evidence adequate to cure any
defect from contested statements in prosecutor's opening argument).

1512. See United States v. Marshall, 526 F.2d 1349, 1362 (9th Cir. 1975), cerf. denied, 96 S.
Ct. 2631 (1976) (allegedly improper statement by judge in cautionary instruction adequately
r.�roA lw cnarifjp ingtrnpHnn tn disregard the remark).
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instructions also are effective to explain the special scrutiny required
in judging the credibility of testimony by accomplices.1513 Care must
be exercised, however, to ensure that the instruction does not invade
the jury's province of determining guilt. In United States v.

Shaffer1514 the trial court issued a precautionary instruction that
unless the Government proved its case, certain out-of-court
declarations would be stricken from the record. The remarks were

not stricken, and on appeal it was argued that the trial court had
usurped the jury's function. The Third Circuit agreed, but held the
instruction harmless in light of a final charge that the Government
had to prove beyond a reasonable doubt that a conspiracy existed
before the jury could consider the declarations.1515
The use of cautionary instructions often may overcome potential

error; moreover, to warrant reversal the failure to give a cautionary
instruction must be plain error or the refusal to grant a requested
instruction an abuse of discretion.1516 In United States v. Master-

1513. See United States v. Clark, No. 75-1618, at 3 (4th Cir. Feb. 20, 1976) (unpublished per
curiam opinion) (jury verdict based on accomplice's uncorroborated testimony sustained because

appropriate cautionary instruction given); United States v. DeLoach, 530 F.2d 990, 994 & n.5
(D.C. Cir. 1975) (cautionary instruction for evaluation of witness' testimony given under grant of
immunity); United States v. Thome, 527 F.2d 840, 841-42 (D.C. Cir. 1975) (per curiam)
(cautionary instruction on accomplice's testimony and comments of judge on plea bargain
arrangement adequate to inform jury of witness' self-interest; no error in refusing cautionary
instruction on informant's testimony). See also 2 C. WRIGHT �490, at 312-16.

1514. 520 F.2d 1369 (3d Cir. 1975) (per curiam), cert, denied, 423 U.S. 1051 (1976).
1515. Id. at 1370-71.
1516. See United States v. Jennings, 527 F.2d 862, 866-69 (5th Cir. 1976) (court's refusal to

give immediate cautionary instruction that hearsay evidence admissible against all defendants only
upon subsequent proof of conspiracy harmless because conspiracy later established); United States
v. Horton, 526 F.2d 884, 887-88 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3249 (U.S. Oct. 4,
1976) (rejection of request for cautionary instruction harmless in view of overwhelming evidence;
colloquy in presence of jury functionally equivalent to limiting instruction).
In accordance with the Federal Rules of Criminal Procedure, the circuits continue to demand a

showing of plain error if defense counsel makes no request for a cautionary instruction or fails to

object with specificity to the court's cautionary instruction. FED. R. CRIM. P. 30, 52(b); see, e.g.,
United States v. Ramirez, 535 F.2d 125, 129 (1st Cir. 1976) (failure to give cautionary instruction
on limited purpose of cross-examination of character witness not plain error); United States v.

Hathaway, 534 F.2d 386, 401-02 (1st Cir. 1976), cert, denied, 45 U.S.L.W. 3228 (U.S. Oct. 4,
1976) (testimony of government witness interrupted to admit all nonhearsay evidence before

admitting coconspirator's declarations; failure to instruct jury to weigh cross-examination to come

later not plain error under rule 52(b)); United States v. Garcia, 530 F.2d 650, 654-56 (5th Cir.

1976) (failure to give sua sponte instruction limiting use of prior inconsistent statement to

impeach witness not plain error in view of strong case already presented); United States v. Baston,
526 F.2d 971, 987 (7th Cir. 1975), cert, denied, 96 S. Ct. 2172 (1976) (failure to give cautionary

i instruction after evidence of intrastate transactions offered as overt acts in furtherance of

interstate conspiracy not plain error); United States v. Bermudez, 526 F.2d 89, 96-97 (2d Cir.

1975) (failure to give instruction limiting use of inadmissible evidence to impeachment purpose
not plain error); United States v. Conley, 523 F.2d 650, 655 (8th Cir. 1975), cert, denied, 424
U.S. 920 (1976) (failure to instruct that out-of-court statements admitted for limited purpose of

showing defendant's participation in conversation not plain error); United States v. Phillips, 522
F.2d 388, 390-92 (8th Cir. 1975) (refusal to give cautionary instruction on informant's testimony
not plain error; informant's expectation of immunity brought to jury's attention and general
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son1517 the trial court refused to give a cautionary instruction on the

suspect credibility of an eyewitness identification. The Ninth Circuit

expressly declined to follow the practice of the Fourth and District
of Columbia Circuits, which requires a sua sponte instruction on

identification, holding that such an instruction is within the trial
court's discretion.1518 The court suggested instead that the need for

such instructions diminishes where, as in Masterson, corroborating
evidence is present.1519 Similarly, in United States v. Buschman1520 the
Seventh Circuit found no abuse of discretion in a trial court's refusal
to grant a defense request for a cautionary instruction prohibiting
jury consideration of hearsay statements of a coconspirator until the
Government had established the existence of the alleged joint venture
by independent evidence.1521 Recognizing that preferable trial

procedure calls for such an instruction, the court nevertheless held
that the grant or refusal of the instruction is a matter for the trial
court's discretion.1522 The decision in Buschman is at variance with
the practice adopted by the First and Fifth Circuits, which requires
the judge to give such an instruction when requested.1523
A cautionary instruction may be inadequate to protect defendant's

rights if the defect in the proceedings below resulted in substantial

instruction on credibility of witnesses given); United States v. Smith, 520 F.2d 544, 549 (8th Cir.
1975) (failure to give limiting instruction on evidence of prior conviction not plain error because
evidence not emphasized); United States v. Beasley, 519 F.2d 233, 241-43 (5th Cir. 1975), vacated
and remanded, 96 S. Ct. 1736 (1976) (omission of cautionary instruction on accomplices'
testimony not plain error because jury informed of accomplices' motives for testifying); cf. United
States v. Natale, 526 F.2d 1160, 1174 (2d Cir. 1975), cert, denied, 96 S. Ct. 1724 (1976) (failure
to object below to lack of cautionary instruction on limited use of evidence of other crimes
precludes review on appeal; no discussion of plain error).
1517. 529 F.2d 30 (9th Cir.), cert, denied, 96 S. Ct. 2231 (1976).
1518. Id. at 32; see United States v. HoUey, 502 F.2d 273, 275-76 (4th Cir. 1974) (adopting

requirement of model instruction or its equivalent on identification testimony); United States v.

Telfaire, 469 F.2d 552, 555-59 (D.C. Cir. 1972) (per curiam) (requiring model special instruction
on identification sua sponte).

1519. 529 F.2d at 32. Similarly, the Eighth Circuit has declined to follow Telfaire in the
absence of a defense request. United States v. Roundtree, 527 F.2d 16, 19 (8th Cir. 1975), cert.
denied, 424 U.S. 923 (1976) (general charge on credibility and defense counsel's emphasis on

weakness of eyewitness identification adequate to inform jury of need for critical evaluation of
eyewitness testimony).

1520. 527 F.2d 1082 (7th Cir. 1976).
1521. Id. at 1085-89.
1522. Id. at 1089.
1523. See United States v. Honneus, 508 F.2d 566, 576-77 (1st Cir. 1974), cert, denied, 421

U.S. 948 (1975) (lack of cautionary instruction on limited use of hearsay evidence concerning
extrajudicial declarations of alleged coconspirators not plain error; instruction required pro
spectively); United States v. Apollo, 476 F.2d 156, 163-64 (5th Cir. 1973) (cautionary instruction
required if hearsay evidence of coconspirator's declarations admitted before independent evidence
of conspiracy); cf. United States v. Beasley, 519 F.2d 233, 24041 (5th Cir. 1975), vacated and
remanded, 96 S. Ct. 1736 (1976) (codefendants pleaded guilty during trial, but failure of court to
instruct jury that their absence was not evidence of remaining defendant's guilt not plain error,
though refusal to grant instruction would require reversal).
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prejudice to the defendant.1524 In United States v. Williams1525 the
Fifth Circuit found a cautionary instruction inadequate to cure the

prosecutor's remarks during closing argument that an acquittal on the
ground of insanity would be a "blank check" for the commission of
further crime by the defendant.1526 Verdicts in joint trials continue to
be particularly vulnerable to charges of prejudice if hearsay evidence
admissible against only one defendant inculpates one or more

codefendants.1527

GENERAL INSTRUCTIONS

Reasonable Doubt and Presumption of Innocence. Because
the burden rests with the Government to prove every element of a

criminal offense beyond a reasonable doubt,1528 instructions to the

jury may not imply that the defendant must prove his innocence.1529

1524. United States v. Bruton, 391 U.S. 123, 126 (1968).
1525. 523 F.2d 1203 (5th Cir. 1975).
1526. Id. at 1210 & n.13. The court concluded that the confusion of issues precipitated by the

improper remarks, in light of extensive pretrial publicity concerning the defendant's mental

responsibility, was incurable. Id. at 1210 & n.13.
1527. See, e.g., United States v. Cook, 530 F.2d 145, 150-51 (7th Cir.), cert, denied, 96 S. Ct.

2234 (1976) (cautionary instruction to disregard erroneously admitted hearsay inadequate because
evidence highly prejudicial); United States v. Truslow, 530 F.2d 257, 262 (4th Cir. 1975) (limiting
instructions insufficient to cure prejudice to codefendants from extrajudicial statements admissible
only against declarant); cf. United States v. Carter, 516 F.2d 431, 435 (5th Cir. 1975) (improperly
admitted evidence of defendant's prior offenses equally prejudicial to codefendant; limiting
instruction inadequate to cure prejudice to codefendant). But see United States v. Wingate, 520
F.2d 309, 313 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (cautionary instruction

sufficient to protect defendant's sixth amendment rights; redacted confession of codefendant not

clearly inculpatory as to defendant nor vital to case against him).
In view of the prejudice likely to result when the extrajudicial statements of one codefendant

are admitted in joint trials, the Third Circuit enunciated a prospective rule prohibiting the

prosecutor from referring in his summation to a redacted confession for the purpose of

corroborating evidence against the confessor's codefendants. United States v. Alvarez, 519 F.2d

1052, 1054-55 (3d Cir.), cert, denied, 423 U.S. 914 (1975).
1528. In re Winship, 397 U.S. 358, 364 (1970); see United States ex rel. Stachulak v. Coughlin,

520 F.2d 931, 937 (7th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (confinement under Illinois
Sexually Dangerous Persons Act requires proof beyond reasonable doubt and due process

safeguards because of loss of liberty and stigmatization); cf. McKinney v. Alabama, 96 S. Ct. 1189,
1197-99 (1976) (Brennan, J., with Stewart & Marshall, JJ., concurring) (reasonable doubt standard
applies to civil proceeding to determine obscenity of mailed matter due to foreclosure in

subsequent criminal trial and transcending first amendment interests). The charge must require
that the jury find that the prosecution proved every necessary element of the offense beyond a

reasonable doubt. See Kibbe v. Henderson, 534 F.2d 493, 497 (2d Cir. 1976), cerf. granted, 45
U.S.L.W. 3221 (U.S. Oct. 4, 1976) (No. 75-1906) (failure to instruct on causation reversible error
where deceased, left near highway in blizzard without glasses or shoes and trousers around ankles,
struck 30 minutes later by speeding truck on highway); United States v. Hall, 525 F.2d 1254,
1256 & n.2 (5th Cir. 1976) (erroneous to instruct that once conspiracy proved, only slight
evidence need connect defendant with conspiracy; standard correct for determining whether to

submit case to jury, but should not be used to charge jury).
1529. See United States v. Stanfield, 521 F.2d 1122, 1125-26 (9th Cir. 1975) (per curiam)

(error to instruct jury to acquit if believed or were convinced by defendant's evidence); United
States v. Mogavero, 521 F.2d 625, 627-28 (4th Cir. 1975) (instruction to acquit if believed specific
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For example, in United States v. Stulga,1530 a conspiracy prosecution,
testimony by two admitted accomplices in the scheme almost totally
exculpated the defendant.1531 The trial court mistakenly charged that

the jury should convict if it believed the accomplices' testimony
beyond a reasonable doubt. The Sixth Circuit reversed because the

charge could have confused the jury and led them to conclude that

they had to believe the accomplices' exculpatory testimony beyond a

reasonable doubt in order to acquit the defendant.1532 Similarly, the
Second Circuit held this term that a trial court must, on request,
instruct that defendant's failure to establish an alibi does not alter
the Government's burden of proof.1533 The defendant is not entitled
to an instruction that the jury must find that no reasonable

hypothesis other than guilt exists to explain circumstantial
evidence1534 and the trial judge need not give an instruction

containing the defendant's theory of the case if that theory does not
constitute an affirmative defense but is simply that the Government
has not proven the essential elements of the offense.1535

The preferred definition of reasonable doubt is doubt that would
cause a reasonable person to hesitate to act.1536 This term several

defense true beyond reasonable doubt erroneous). An instruction that the jury should acquit upon
a reasonable doubt as to defendant's presence at a robbery, but otherwise should convict, read as a

whole, did not shift the burden of proving an alibi to the defendant. United States v. Harrell, No.
75-1794, at 3-4 (4th Cir. Mar. 19, 1976) (unpublished per curiam opinion), cert, denied, 424 U.S.
918 (1976) (instruction that any reasonable doubt of Government's case required acquittal and
that defendant never has burden of production); see United States v. Prince, 515 F.2d 564, 566-67
& n.l (5th Cir. 1975) (instruction that defendant may rely upon Government's evidence

ambiguous, but does not shift burden of proof).
Although a defendant has a statutory right to an instruction that the jury may draw no

inference of guilt from his refusal to testify, there is no corollary right to insist that such an

instruction not be given. United States v. Williams, 521 F.2d 950, 955 (D.C. Cir. 1975) (dictum)
(in multiple defendant trial improper to offer defendant choice between "failure to testify"
instruction mentioning only himself and no instruction at all); see 18 U.S.C. �3481 (1970).

1530. 531 F.2d 1377 (6th Cir. 1976).
1531. Id. at 1378.
1532. Id. at 1379-80, citing Cool v. United States, 402 U.S. 100 (1972).
1533. United States v. Burse, 531 F.2d 1151, 1153 (2d Cir. 1976). The court thought it generally

best to give an alibi instruction when the defendant asserts an alibi defense, but noted that other
courts have made exceptions to this rule of thumb when such an instruction was not requested,
when proof of guilt was overwhelming, when evidence of the alibi was negligible, or when it was
unnecessary to prove the defendant was present at the crime. Id. See also United States v. Haala,
532 F.2d 1324, 1329-30 (10th Cir. 1976) (defendant not entitled to requested alibi instruction
because charge adequately encompassed substance of defendant's request).

1534. United States v. Kirk, 534 F.2d 1262, 1279 (8th Cir. 1976) (properly denied as

confusing and incorrect; acceptable reasonable doubt instruction given); United States v. Cortez,
521 F.2d 1, 4 (5th Cir. 1975) (court may employ "reasonable hypothesis" standard in nonjury
trial but unnecessary in jury trial if proper reasonable doubt instruction given).

1535. United States v. Wixom, 529 F.2d 217, 219-20 & n.2 (8th Cir. 1976).
1536. Holland v. United States, 348 U.S. 121, 140 (1954); United States v. Turk, 526 F.2d

654, 669 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3230 (U.S. Oct. 4, 1976) (use of hesitation to
act language urged ; rejection of proposed hesitation definition not reversible error when charge as
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circuits have had occasion to rule on variations of this definition. In
United States v. Leaphart1537 the Tenth Circuit held that defining
proof beyond a reasonable doubt as proof on which a reasonably
prudent man would be willing to act was not reversible error, but
admonished trial courts to use only the "hesitation to act" language.1538
The Fifth Circuit held that it is not reversible error to instruct that
reasonable doubt must be substantial rather than speculative if the
instruction also stated that the defendant could not be convicted on

mere suspicion.1539 The Seventh Circuit this term noted that using
any definition of reasonable doubt in an instruction is "playing with
fire," but upheld a "highly questionable" instruction because the
evidence was overwhelming.1540 The instruction included a number of
different formulations, but the Seventh Circuit was most concerned
with language indicating that the Government need not prove guilt
"beyond all possible doubt [because otherwise] few men, however
guilty they might be, would be convicted."1541
The trial court may instruct the jury that it may infer knowledge

of theft from the unexplained possession of "recently" stolen goods
if the instruction emphasizes that the defendant need not furnish an

explanation for the possession and that the reasonable doubt standard
must be met by the evidence as a whole.1542 The Fifth Circuit in
United States v. Duke1543 sharply criticized an instruction that the
jury may infer that the defendant intended the reasonable
consequences of his actions unless the contrary appeared from the
evidence.1544 The court upheld the conviction, however, because the

whole accurate); United States v. Conley, 523 F.2d 650, 655 (8th Cir. 1975), cert, denied, 424
U.S. 920 (1976) (court should couch reasonable doubt instruction in terms of hesitation to act).

1537. 513 F.2d 747 (10th Cir. 1975).
1538. Id. at 749-50; see United States v. Kirk, 534 F.2d 1262, 1279 (8th Cir. 1976) (definition

not reversible error, especially if coupled with hesitation to act language); United States v. Sellaro,
514 F.2d 114, 118 (8th Cir. 1973), cert, denied, 421 U.S. 1013 (1975) (explanation of reasonable
doubt as willingness to rely upon the evidence not plain error).

1539. United States v. Turk, 526 F.2d 654, 669 (5th Cir. 1976), cert, denied, 45 U.S.L.W.
3230 (U.S. Oct. 4, 1976) (conflicting instructions taken together were so ambiguous as to be
harmless error); see United States v. Gratton, 525 F.2d 1161, 1162 (7th Cir. 1975), cerf. denied,
96 S. Ct. 1090 (1976) (objectionable but not plain enor to instruct that reasonable doubt must be

substantial, not speculative).
1540. United States v. Shaffner, 524 F.2d 1021, 1023-24 (7th Cir. 1975), cerf. denied, 424

U.S. 920 (1976).
1541. Id. at 1023 & n.2. The Seventh Circuit's statement discouraging definition of reasonable

doubt is consistent with their holding last term that a refusal to define reasonable doubt if

requested is not reversible error. See United States v. Lawson, 507 F.2d 433, 440-43 (7th Cir.

1974), cerf. denied, 419 U.S. 1010 (1975).
1542. United States v. Peterson, 522 F.2d 661, 664-65 (D.C. dr. 1975); see United States v.

Carter, 522 F.2d 666, 679 (D.C. Cir. 1976) (instruction that inference of guilt of crimes charged
permissible from unexplained possession of stolen property erroneous where arson charged).
1543. 527 F.2d 386 (5th Cir.), cerf. denied, 96 S. Ct. 3177 (1976).
1544. Id. at 392-93 (continued use of charge a mystery; admonition to discontinue

immediately); see United States v. Littlebear, 531 F.2d 896, 898 (8th Cir. 1976) (reasonable
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charge, taken as a whole, properly placed the burden of proof upon
the Government and because the defendant admitted in his testimony
the elements of the crime of possession of a controlled substance.1545

The Third Circuit in United States ex rel. Castro v. Regan1546
upheld an instruction that the law presumes all unlawful killings to

have been committed with malice unless otherwise demonstrated by
the evidence.1547 The court distinguished its decision from the
Supreme Court's holding in Mullaney v. Wilbur1548 because New

Jersey law defined malice as a substantive element to be proven by
the prosecution, whereas the Maine statute at issue in Mullaney made

a policy presumption of malice absent proof to the contrary.1549
Viewing the charge as a whole, the Third Circuit found that it

repeatedly stated that the prosecution had to prove all elements of

the crime beyond a reasonable doubt and that manslaughter, killing
without malice, was also a possible verdict.1550 Moreover, a

supplemental instruction after AV2 hours of jury deliberation did not

repeat the challenged portion of the original charge.1551
A reasonable doubt instruction may stand as a whole even if one

part of the instruction is misleading or omits a key concept.1552 In a

Ninth Circuit case the lower court omitted any reference to

reasonable doubt in an instruction that emotions should not prevent
a guilty verdict if the jury found that the defendant had violated the
law.1553 The Ninth Circuit found no plain error because the lower

consequences instruction dangerous practice but not prejudicial because proof overwhelming,
proper reasonable doubt and presumption of innocence instructions given); United States v.

Bertolotti, 529 F.2d 149, 159 (2d Cir. 1975) (dictum) ("probable consequences" instruction when
Government must prove specific intent disapproved; continued use might jeopardize otherwise
valid convictions); United States v. Peskin, 527 F.2d 71, 86 (7th Cir. 1975), cert, denied, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (instruction that jury may find signature indicates knowledge
of contents of tax return unless outweighed by evidence to contrary not plain error because court
instructed that carelessness or inadvertence was defense).

1545. 527 F.2d at 391-92.
1546. 525 F.2d 1157 (3d Cir. 1975), cert, denied, 96 S. Ct. 2214 (1976).
1547. Id. at 1159-60.
1548. 421 U.S. 684, 701-02 (1975) (instruction in homicide case that malice presumed unless

defendant proves he acted in heat of passion violates due process). See generally Note, Affirmative
Defenses and Due Process: The Constitutionality of Placing A Burden ofPersuasion on a Criminal
Defendant, 64 GEO. L.J. 871 (1976).

1549. 525 F.2d at 1160.
1550. Id.
1551. Id.
1552. Holland v. United States, 348 U.S. 121, 140 (1954) (instruction as a whole correctly

conveyed concept of reasonable doubt); United States v. Pena, 527 F.2d 1356, 1365 (5th Cir.),
cert, denied, 96 S. Ct. 3168 (1976) (statement possibly shifting burden of proof to defendant not
plain error in context of overall charge); United States v. Senak, 527 F.2d 129, 148 (7th Cir.
1975), cert, denied, 96 S. Ct. 1500 (1976) (references to reasonable doubt in same and other
paragraphs of instruction cures lack of reference to reasonable doubt in dealing with one element
of offense).

1553. United States v. Brown, 522 F.2d 10, 11-12 (9th Cir. 1975) (per curiam).
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court had mentioned the reasonable doubt standard seven other times
in the charge.lss4 In United States v. Buffa1555 a section of the charge
misleadingly stated that the Government need not prove every
subsidiary fact in a case beyond a reasonable doubt. The Sixth
Circuit found no plain error because the instruction enumerated and
explained the essential elements of the crime and emphasized that the
prosecution must prove all essential elements beyond a reasonable
doubt.1556

Aiding and Abetting. An aiding and abetting instruction is
an alternative charge that can be read into any count, and a

defendant indicted, as a principal may, be convicted as a principal
merely upon a showing of aiding and abetting.1557 The trial court,
therefore, may give an aiding and abetting instruction even though
the charge is not included in the indictment.1558 An aiding and
abetting conviction requires a finding that the aided or abetted
principal actually committed the crime;1559 thus, the Second Circuit
rejected a principal's challenge to an instruction conditioning
conviction for aiding and abetting upon the guilt of the principals.1560
The principal asserted that he was prejudiced by the instruction
because the proof against the aider and abetter was overwhelming.
The court reasoned that the instruction was an accurate statement of
the law and that the jury's verdicts did not indicate prejudice against
the principal.1561 In United States v. Green1562 the Eighth Circuit
upheld a trial court's refusal to instruct that an aiding and abetting
conviction requires prior knowledge of the crime, noting that the

1554. Id.
1555. 527 F.2d 1164 (6th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 1668 (1976).
1556. Id. at 1165-66.
1557. United States v. Young, 527 F.2d 1334, 1335-36 (5th Cir. 1976) (defendant properly

found guilty of theft for requesting theft of goods and accepting their possession); 18 U.S.C. �2
(1970) (one who aids and abets substantive offense is liable as principal). This term, a defendant
whom the Government had charged as a principal in an illegal immigration conspiracy argued that
an aiding and abetting instruction had confused the jury, but the Ninth Circuit rejected the

argument because the defendant was acquitted on the conspiracy charge although convicted on a

charge of harboring illegal aliens. United States v. Acosta de Evans, 531 F.2d 428, 430 (9th Cir.

1976), cert, denied, 45 U.S.L.W. 3251 (U.S. Oct. 4, 1976).
1558. United States v. Gomez, 529 F.2d 412, 421 (5th Cir. 1976) (aiding and abetting

instruction proper in conspiracy case despite lack of allegation in indictment).
1559. United States v. Bernstein, 533 F.2d 775, 799 (2d Cir. 1976), petition for cert, filed, 44

U.S.L.W. 3739 (U.S. June 22, 1976) (No. 75-1798). But see United States v. Snow, 537 F.2d

1166, 1169 (4th Cir. 1976) (conviction for aiding and abetting; proper because dismissal of case

against principal not on merits, evidence proved substantive crime had been committed).
1560. United States v. Bernstein, 533 F.2d 775, 799 (2d Cir. 1976), petition for cert, filed, 44

US.L.W. 3739 (U.S. June 22, 1976) (No. 75-1798).
1561. Id.
1562. 525 F.2d 386 (8th Cir. 1975).
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overall charge was proper and that substantial evidence of prior
knowledge rendered the refusal nonprejudicial.1563

Missing Witness. If a witness is available only to one party
but is not called to testify, the trier of fact may draw the inference

that the witness' testimony would have been unfavorable to that

party.1564 In United States v. Kirk, 1565 however, the Eighth Circuit
held that because the missing witness instruction is largely within the
discretion of the trial court, denying such an instruction is not error

if the defendant neither adequately demonstrates that the Govern
ment alone can produce the missing witnesses nor makes a timely
request for their appearance.1566 If an uncalled witness is available to

both sides, it is within the court's discretion to direct either that the

jury should draw no inference or that it may draw an inference

against either side.1567

Adequacy of Instructions. The Federal Rules of Criminal
Procedure provide that the defendant waives any objection to jury
instructions not specifically made before the jury retires.1568 An

appellate court, therefore, will measure challenges first raised on

appeal by the plain error standard.1569 Moreover, the court will review

1563. Id. at 393.
1564. See United States ex rel. Cannon v. Smith, 527 F.2d 702, 703-05 (2d Cir. 1975) (court

could infer testimony of other two police present at challenged lineup unfavorable where state

only called one policeman at habeas hearing).
1565. 534 F.2d 1262 (8th Cir. 1976).
1566. Id. at 1280; see United States v. Wilson, 534 F.2d 375, 377 (D.C. Cir. 1976) (missing

witness instruction properly denied because defendant, witness' coworker, was as likely to find
witness as was Government).

1567. Compare United States v. Miranda, 526 F.2d 1319, 1329-31 (2d Cir. 1975), cert, denied,
45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (discretion to direct no inference permissible where value of
testimony unclear, one witness equally available to both parties and other unavailable to

Government) with United States v. Dixon, 536 F.2d 1388, 1394 (2d Cir. 1976) (discretion to
instruct that inference permissible against either side for not calling witness available to both
sides).

1568. Fed. R. CRIM. P. 30.
1569. United States v. Ingenito, 531 F.2d 1174, 1176 (2d Cir. 1976) (if desired instruction not

requested, objection must meet rule 52(b) plain error standard)} FED. R, CRIM. P. 52(b) j see
United States v. Hopkins, 518 F.2d 152, 155 (3d Cir. 1975) (failure to give specific credibility-
instruction not plain error although primary prosecution witness, a paid informant, was drug
addict with criminal charges outstanding; vigorous cross-examination exposed lack of reliability
and no objection made); United States v. Stokes, No. 75-1520, at 3 (4th Cir. Nov. 11, 1975)
(unpublished per curiam opinion) (refusal to give narcotics user credibility not plain error; no
objection and requested instruction improper).

The appellate court also will employ the plain error standard if the defendant fails to specify the
grounds for his objection. United States v. Madden, 525 F.2d 972, 973 (5th Cir. 1976) (per
curiam) (refusal of lesser included offense instruction not plain error in absence of specific
explanation of legal justification for the instruction); United States v. Fairfield, 526 F.2d 8. 12-13
(8th Cir. 1975) (general objection to a "recent possession" instruction without stating grounds
does not meet requirements of rule 30).
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the adequacy of the charge as a whole and will not lift portions out
of context.1570

The defendant is entitled to adequate jury instructions on each
element of the crime.1571 Conversely, it is reversible error for the
charge to remove an essential element from the jury's considera
tion.1572 The trial court, however, does not err by failing to present
an issue to the jury if it has no basis in the evidence1573 or in the
law.1574 Finally, invited error does not require reversal.1575

Credibility Instructions. A party is entitled to an instruction
cautioning the jury to weigh with great care the testimony of an

accomplice, an informant, or a witness testifying under a grant of

1570. United States v. Wiggins, 530 F.2d 1018, 1021 (D.C. Cir. 1976) (per curiam); see, e.g.,
United States v. Glazer, 532 F.2d 224, 227-28 (2d Cir. 1976) (full instruction adequately
informed jury that defendant must have been party to collusive agreement although explanation of
one element possibly misleading); Fiveash v. United States, No. 75-1231, at 4 (4th Cir. Apr. 27,
1976) (unpublished per curiam opinion) (court's statement in reviewing evidence that prosecution
witness' credibility not attacked not reversible error because jury also instructed it could disregard
judge's opinions on credibility; credibility attacked at pretrial hearing not at trial); United States v.

Henny, 527 F.2d 479, 483-84 (9th Cir. 1975), cert, denied, 96 S. Ct. 2201 (1976) (instruction
imperfect but not erroneous; fully and fairly presented issues); United States v. Brown, 518 F.2d
821, 826 (7th Cir.), cert, denied, 423 U.S. 845 (1975) (premeditation instruction adequate in

context).
1571. United States v. Montiell, 526 F.2d 1008, 1010-11 (2d Cir. 1975) (misstating charge as

conspiracy to possess cocaine with intent to distribute at worst added additional element to
Government's burden of proving conspiracy to distribute cocaine charged in indictment); see

United States v. Papa, 533 F.2d 815, 825 (2d Cir. 1976) (reading statute and indictment
sufficiently apprised jury that knowledge of illegal importation was element of narcotics

conspiracy); United States v. Gentile, 530 F.2d 461, 469-70 (2d Cir. 1976) (general instruction
adequately charged that knowledge was essential to conspiracy conviction despite failure to give
specific instruction); United States v. Santiago, 528 F.2d 1130, 1135 (2d Cir.), cert, denied, 96 S.
Ct. 2169 (1976) (charge as a whole made clear that jury must find fraudulent intent to convict
defendant of converting union funds); United States v. Turner, 528 F.2d 143, 165 (9th Cir.), cerf.
denied, 423 U.S. 996 (1975) (specific intent adequately explained by emphasis that telephone
facilitation of narcotics conspiracy must have been knowing, intentional, and willful).

1572. United States v. Singleton, 532 F.2d 199, 207 (2d Cir. 1976) (statement in instruction
in trial for possession of stolen mail that checks recently were stolen together with lack of separate
instruction on issue impermissibly indicated checks established as stolen).
1573. United States v. Larsen, 525 F.2d 444, 447 (10th Cir. 1975), cerf. denied, 423 U.S. 1075

(1976) (failure to instruct on intoxication not error because defendant did not request instruction
and evidence of intoxication wholly lacking). See also United States v. Lucchetti, 533 F.2d 28,
39-40 (2d Cir. 1976) (harmless error to give statutorily required specific instructions on volun
tariness and credibility of confession; defendant offered no evidence to contest voluntariness).

1574. See United States v. Ingenito, 531 F.2d 1174, 1176 (2d Cir. 1976) (not error to fail to
instruct that Government supplying contraband automatically constitutes entrapment because not
accepted by circuit); United States v. Muncy, 526 F.2d 1261, 1263-64 (5th Cir. 1976) (not error
to refuse charge that Government must establish knowledge that stolen property had moved in

commerce because need only establish move in commerce and that defendant knew stolen).
1575. See United States v. Wiggins, 530 F.2d 1018, 1020 (D.C. Cir. 1976) (per curiam)

(reversal unwarranted although instruction negatived defense theory that offense never occurred,
because defendant requested and expressed satisfaction with instruction).
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immunity.1576 The instruction is proper whether the witness gives
exculpatory or inculpatory testimony.1577 The precise formulation of

the degree of caution the jury is to exercise is within the wide
discretion of the trial judge.1578 The testimony of an unindicted

coconspirator presented the Eighth Circuit with a wide range of

credibility instruction issues in United States v. Riddick.1519 The court

of appeals found that the refusal to give an immunity instruction was

not an abuse of discretion because the witness did not technically
receive immunity: after he pleaded guilty to 1 count of a related
16-count indictment and was sentenced without a recommendation
from the United States attorney, the Government informally agreed
not to pursue further prosecution.1580 Moreover, the court found that
the failure to give an informant instruction was not prejudicial
because vigorous cross-examination and arguments to the jury on the
issue protected the defendant's rights.1581 Any error in the accomplice
instruction was harmless because the witness' testimony was

thoroughly corroborated by documentary evidence.1582

Instructions on Lesser Included Offenses. The defendant is
entitled to an instruction on a lesser included offense if the jury
rationally could find the defendant guilty of the lesser offense and

acquit on the greater offense.1583 Therefore, an instruction on the

1576. See 1 E. Devitt & C. Blackmar, Federal Jury Practice and In
structions ��12.02, 12.04 (2d ed. 1970); Note, The United States Courts of Appeals:
1973-1974 Term Criminal Law and Procedure, 63 GEO. L.J. 325, 552-53 (1974). Conversely,
instructing the jury that each witness is presumed to speak the truth is erroneous because the law
does not presume truthfulness. United States v. Maselli, 534 F.2d 1197, 1202-03 (6th Cir. 1976).
In one case this term the defendant bargained for a credibility instruction when the trial court
insisted upon calling a witness whom the prosecution refused to call because it could not vouch for
the witness' credibility. United States v. Chambers, No. 75-1154, at 2-3 (4th Cir. Feb. 3, 1976)
(unpublished per curiam opinion).
1577. United States v. Urdiales, 523 F.2d 1245, 1248 (5th Cir. 1975), cerf. denied, 96 S. Ct.

2625 (1976).
1578. United States v. Rajewski, 526 F.2d 149, 159-60 (7th Cir. 1975), cerf. denied, 96 S. Ct.

2231 (1976) (sufficient to instruct that testimony of accomplice should be received with caution
and weighed with great care).

1579. 519 F.2d 645 (8th Cir. 1975), cert, denied, 96 S. Ct. 1742 (1976).
1580. Id. at 648. The court did give a standard instruction on the credibility of accomplices.
1581. Id.; cf. United States v. Hopkins, 518 F.2d 152, 155 (3d Cir. 1975) (vigorous

cross-examination brought out lack of reliability of drug addict's testimony). The court was

mindful of setting a precedent whereby trial courts would be required to give a cautionary
instruction in every situation in which a witness had recently pleaded guilty to an offense less than
charged or to only one count of a multicount indictment. 519 F.2d at 648.
1582. 519 F.2d at 649.
1583. Keeble v. United States, 412 U.S. 205, 208 (1973) (defendant convicted of assault with

intent to commit bodily injury entitled to simple assault instruction); cf. United States v. Daniels,
528 F.2d 705, 708-09 (6th Cir. 1976) (instruction on lesser count of entering federally insured
bank with intent to rob proper because jury could have reasonable doubt whether defendant
actually participated in robbery). See generally 1 E. DEVITT & C. BLACKMAR, supra note 1576,
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lesser offense is proper only if a guilty verdict on the greater offense
requires the jury to find a disputed factual element or elements
unnecessary for conviction on the lesser offense.1584 If the defendant
is charged with an offense that includes lesser offenses, the court
must explain the difference between the offenses.1585 Should the trial
court incorrectly instruct the jury on the elements required for
conviction on the greater offense, a reviewing court may interpret an
invalid guilty verdict on the greater offense as valid on the lesser
offense.1586 Moreover, if the defendant stipulates facts constituting
guilt of the lesser offense, the trial court may make a statement to
that effect.1587
This term the Supreme Court addressed a related situation. In

United States v. Gaddis15&s the defendants were indicted and
convicted of both aggravated bank robbery and possession of the

proceeds from the same bank robbery.1589 The Court held that the
latter is not a lesser included offense because it is designed to reach
an entirely different group of wrongdoers.1590 If the evidence is
sufficient to go to the jury on both counts, however, trial courts
should instruct the jury on both and direct it to consider the

possession count only if it finds insufficient proof that the defendant

actually participated in the robbery.1591

�� 17.11-.13. However, refusal to instruct on lesser included offenses in a state trial does not

present a constitutional question cognizable in federal habeas corpus proceedings. Bonner v.

Henderson, 517 F.2d 135, 136 (5th Cir. 1975) (per curiam).
1584. United States v. Madden, 525 F.2d 972, 973 (5th Cir. 1976) (per curiam) (refusal to

instruct on aiding and abetting entry of illegal aliens not plain error because counsel failed to

specify the differentiating element from transportation of illegal aliens); United States v.

Blankenship, No. 75-1148, at 34 (4th Cir. Feb. 20, 1976) (unpublished per curiam opinion)
(failure to instruct on assault with intent to rape not error in rape trial because element of

penetration not seriously in dispute); see Guam v. Root, 524 F.2d 195, 198-99 (9th Cir. 1975),
cert, denied, 423 U.S. 1076 (1976) (diminished mental capacity due to smoking marijuana does
not differentiate felony murder from second degree murder or manslaughter because defendant
not gunman; prosecution need show only intent to participate in the underlying felony).

1585. See United States v. Brown, 518 F.2d 821, 826 (7th Cir.), cert, denied, 423 U.S. 845

(1975) (instruction adequate on premeditation element distinguishing first and second degree
murder).

1586. See United States v. Quicksey, 525 F.2d 337, 341 (4th Cir. 1975), cert, denied, 423 U.S.

1087 (1976) (where jury not instructed as to different elements of conspiracy under drug act and
Travel Act, general verdict will support conviction for lesser offense only); United States v.

Thomas, 521 F.2d 76, 81 (8th Cir. 1975) (guilty verdict will support conviction for simple bank

robbery only because jury erroneously instructed on placing life in jeopardy element of aggravated
bank robbery).

1587. United States v. Wisdom, 534 F.2d 1306, 1310 (8th Cir. 1976) (statement by trial court
that defendant had admitted the lesser included offense of willfully mailing nonmailable material

not prejudicial).
1588. 424 U.S. 544 (1976).
1589. Id. at 546.
1590. Id. at 548 (possession statute aimed at those who receive loot from robbers).
1591. Id. at 550. Accordingly, the Court vacated the conviction for possession of the proceeds

of the robbery.
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Requested Defense Instructions. Either party may request
specific jury instructions at the close of evidence.1592 A refusal to

instruct the jury adequately on the defendant's theory is reversible

error if there is some support for the theory in the evidence and in

the law.1593 The judge need not adopt the defendant's language, but
must explain the law correctly1594 and should couch the instructions

in terms of the evidence presented.1595 The court need not accept a

partially correct instruction,1596 an incorrect instruction,1597 a correct

instruction on an irrelevant point of law,1598 or a correct instruction

lacking evidentiary support.1599
In United States v. Dickens1600 the defendants requested the court

to instruct the jury that if the Government's informant had worked
on a contingent fee basis, the jury should acquit all defendants of

1592. Fed. R. Crim. P. 30.
1593. United States v. Gamer, 529 F.2d 962, 970 (6th Cir. 1976) (error to omit instruction on

defendant's theory that she was coerced into conspiracy); United States v. Swinton, 521 F.2d
1255, 1260 (10th Cir. 1975), cerf. denied, 424 U.S. 918 (1976) (dictum).
1594. United States v. Newson, 531 F.2d 979, 982-83 (10th Cir. 1976) (modified instruction

proper because correctly stated applicable law); United States v. Gamer, 529 F.2d 962, 970 (6th
Cir. 1976) (court not required to adopt defendant's language); see United States v. Hinderman,
528 F.2d 100, 102 (8th Cir. 1976) (court's instructions of meaning of false, fraudulent, and willful
correctly explained law); United States v. Scheper, 520 F.2d 1355, 1357-58 (4th Cir. 1975)
(court's instruction adequately covered intent to injure or defraud element of embezzlement).

1595. See United States v. Dreyfus, 528 F.2d 1064, 1070 (5th Cir. 1976) (defendant entitled
to precisely worded instruction on lack of motive because subtlety of circumstantial evidence
showing absence of purpose element difficult for jury to comprehend).

1596. United States v. Leonard, 524 F.2d 1076, 1084 (2d Cir. 1975), cerf. denied, 96 S. Ct.
1738 (1976) (refusal of requested instruction not error unless requested instruction accurate in
every respect).
1597. United States v. Pomponio, 45 U.S.L.W. 3277, 3279 (U.S. Oct. 12, 1976), rev'g per

curiam 528 F.2d 247 (4th Cir. 1975) (additional instruction on good faith unnecessary because
good faith not a defense to willfully filing false tax return); United States v. Buchanan, 529 F.2d
1148, 1153 (7th Cir. 1975) (per curiam), cerf. denied, 96 S. Ct. 1725 (1976) (not error to refuse
coercion instruction; coercion is not a defense to murder); United States v. Goodie, 524 F.2d 515,
518 (5th Cir. 1975), cerf. denied, 96 S. Ct. 1497 (1976) (not error to refuse scienter instruction
because specific intent or knowledge not element of receiving firearm by convicted felon).
1598. United States v. Henny, 527 F.2d 479, 483 (9th Cir.), cerf. denied, 96 S. Ct. 2201

(1976) (requested instruction on employee franking privilege irrelevant to charge of telephone
billing fraud); United States v. Knight, 514 F.2d 1286, 1287 (5th Cir. 1975) (not error to refuse to
define immigration laws as not including citizens; defendant charged with evasion of specific
immigration law applying to any person).
1599. United States v. Cowsen, 530 F.2d 734, 738 (7th Cir.), cert, denied, 96 S. Ct. 2227

(1976) (court properly refused instruction that Government had burden of proving identity of
perpetrator because identity not in issue); United States v. Buchanan, 529 F.2d 1148, 1153 (7th
Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 1725 (1976) (denial of coercion instruction upheld
because no basis in evidence); United States v. Swinton, 521 F.2d 1255, 1260 (10th Cir. 1975)
cert, denied, 424 U.S. 918 (1976) (court not required to give procuring agent instruction having
no foundation in evidence); United States v. Waskow, 519 F.2d 1345, 1347 (8th Cir. 1975) (per
curiam) (court should not give overreaching agent entrapment instruction if no evidentiary support
or if based on sheer speculation).

1600. 524 F.2d 441 (5th Cir. 1975), cert, denied, 96 S. Ct. 2208 (1976).
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possession of marijuana with intent to distribute.1601 The trial court
gave the instruction, but limited it to the one defendant who had
been a close friend of the informant and against whom the
predisposition evidence was the weakest. Without commenting upon
the propriety of so limiting the instruction, the Fifth Circuit affirmed
on the ground that the conviction of all defendants indicated that the
jury found that no contingent fee arrangement existed.1602

THE ALLEN CHARGE AND OTHER

SUPPLEMENTAL INSTRUCTIONS

In the course of deliberations, a jury may request additional
information from the court as to some aspect of the case, and the
court in its discretion may respond with appropriate supplemental
instructions.1603 Supplemental instructions should be read together
with till other instructions, and appellate courts find error only if the
supplemental instruction is fundamentally wrong.1604 Supplemental

1601. Id. at 446; see Williamson v. United States, 311 F.2d 441, 444-45 (5th Cir. 1962)
(conviction based upon use of informant paid a specific sum to convict specific individuals cannot
stand).

1602. 524 F.2d at 446.
1603. United States v. Ballard 535 F.2d 400, 407 (8th Cir. 1976) (trial court discretion

to answer one question, refuse to search transcript to answer second); United States v.

Mesteth, 528 F.2d 333, 334 (8th Cir. 1976) (no abuse of discretion to deny request to
reread testimony); United States v. Braverman, 522 F.2d 218, 224 (7th Cir.), cert, denied,
423 U.S. 985 (1975) (no abuse of discretion to play entire tape of instructions to jury and
to permit notetaking); United States v. Harris, 521 F.2d 1089, 1093-94 (7th Cir. 1975) (no
abuse of discretion to order entire testimony of defendant read to jury upon request for
portion). See generally 2 C. WRIGHT �502.

The trial court is not free to send material in to the jury sua sponte, but the court may
include evidence other than what is requested to ensure that no undue prominence is given
to the requested materials. United States v. Gentile, 525 F.2d 252, 260-61 (2d Cir.), cert.

denied, 96 S. Ct. 1493 (1975). Moreover, if a jury request is ambiguous, the trial court
should consult with counsel to determine whether there is any disagreement over what
should be submitted to the jury. Id. at 261. The court may, however, give a supplemental
charge without a jury request. See United States v. Bear Killer, 534 F.2d 1253, 1261-62

(8th Cir. 1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976) (not error to

supplementally instruct jury after only 2 hours of deliberation without indication of

deadlock).
1604. See United States v. Hawes, 529 F.2d 472, 482-83 (5th Cir. 1976) (refusal to give

supplemental instruction on knowledge requirement for conviction on conspiracy counts not

error because law of conspiracy explained in general charge; jury advised at beginning of

supplemental instruction to consider all previous instructions); United States v. Martin, 525
F.2d 703, 707 (2d Cir.), cert, denied, 423 U.S. 1035 (1975) (direct response to jury
questions on definition of taxable income and need for proof of use of embezzlement

proceeds consistent with general charge, not prejudicial); United States v. Treatman, 524
F.2d 320, 323 (8th Cir. 1975) (supplemental instruction that allegedly obscene material need
not appeal to prurient interest of majority of average adults in community misleading and
failed to clarify jury's obvious confusion; judgment reversed); United States v. Hobson, 519
F.2d 765, 773-74 (9th Cir.), cert, denied 423 U.S. 931 (1975) (supplemental instruction
that jury could convict for harboring fugitive, if found any of alleged acts, not error despite
conjunctive allegation of indictment).



1976] Circuits Note: Criminal 449

instructions always should be given in the presence of the defendant
or his counsel.1605 Thus, the Eighth Circuit in United States v.

Treatman1606 reversed a conviction for mailing obscene material
because the trial court issued a supplemental instruction to the jury
out of the presence of the defendant and his counsel. The court

noted that such communication created a presumption of prejudice
that was not overcome by the substance of the supplemental
instruction, which contradicted the general charge to an already confused
jury.1607 In United States v. Rowan160* the Sixth Circuit disapproved a

supplemental instruction that a 1969 Federal Deposit Insurance Cor

poration certificate was sufficient to establish federal jurisdiction
over the bank robbery at issue and that the jury could decide the
defendant's guilt or innocence without reference to the question of
federal insurance.1609 The Sixth Circuit did not reverse, however,
because the court did require the jury to make a special finding after

returning the verdict that the bank was federally insured on the day
of the robbery.1610
To avoid a mistrial from a deadlocked jury, the trial judge may

deliver the so-called Allen or dynamite charge to urge that the jury
reach a verdict, provided the charge is not coercive.1611 Although
some circuits restrict or prohibit the use of the Allen charge,1612 other

1605. FED. R. CRIM. P. 43; see United States v. Mesteth, 528 F.2d 333, 335 (8th Cir.

1976) (harmless error to respond outside presence of defendant by refusing jury requests);
United States v. Treatman, 524 F.2d 320, 322-23 (8th Cir. 1975) (error to reply to request
for clarification of definition of obscenity without defendant present); United States v.

Bokine, 523 F.2d 767, 769-70 (5th Cir. 1975) (without proof of defendant's absence, any
error in supplemental instruction harmless); United States v. Diggs, 522 F.2d 1310, 1319-21

(D.C. Cir. 1975) (response to jury question in absence of defendant harmless error in view
of overwhelming evidence of guilt).
1606. 524 F.2d 320 (8th Cir. 1975).
1607. Id. at 323.
1608. 518 F.2d 685 (6th Cir. 1975).
1609. Id. at 693.
1610. Id. at 693-94.
1611. See Allen v. United States, 164 U.S. 492, 501 (1896) (no error to instruct jury

that they have a duty to decide case if they could do so conscientiously; proper to call

upon each juror to listen to others with a disposition to be convinced). There is no

requirement that the jury be deadlocked before a supplemental instruction is given. Canal
Zone v. Fears, 528 F.2d 641, 644 (5th Cir. 1976); United States v. Smith, 521 F.2d 374,
376-77 (10th Cir. 1975).
1612. United States v. Fioravanti, 412 F.2d 407, 420 (3d Cir.), cert, denied, 396 U.S.

837 (1969) (in future trials, Allen charge will be deemed error and normally reversible). The
Seventh Circuit and District of Columbia Circuit have adopted the ABA standard as a replacement
for the Allen charge because it avoids a lack of uniformity, emphasis on verdict, and pressure on
the minority. United States v. Thomas, 449 F.2d 1177, 1186-87 (D.C. Cir. 1971) (en banc);
United States v. Brown, 411 F.2d 930, 933-34 (7th Cir. 1969), cert, denied, 396 U.S. 1017
(1970). See generally ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE,
TRIAL BY JURY �5.4 (Tentative Draft 1968) (judge should advise jury of five responsibilities
before they retire or when deadlocked).
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circuits remain unpersuaded by attempts to characterize particular
Allen-type charges as coercive.1613 The Fifth Circuit does not prohibit
the Allen charge per se; nevertheless, in United States v. Taylor1614
the court found that a combination of factors rendered a

nonstandard Allen charge unduly coercive.1615 Factors critical to the
court's conclusion were the unnecessary time pressures created by the
trial court, the intimation by the judge that there should be little
doubt as to the verdict, and the court's strong emphasis on the
expense and inconvenience attendant upon a retrial.1616

Gerald B. Fleming

1613. See, e.g., United States v. Chrysler, 533 F.2d 1055, 1056-57 (8th Cir. 1976) (no
plain error in benign Allen type charge containing caution not to abandon independent
judgment); United States v. McCray, 528 F.2d 1029, 1031 (5th Cir. 1976) (no error in

cautionary and ameliorative Allen charge substantially identical to approved language); United
States v. Horan, No. 75-1779, at 2 (4th Cir. Mar. 24, 1976) (unpublished per curiam opinion),
cerf. denied, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976) (no abuse of discretion to give Allen
charge sua sponte after 3 1/3 hours of deliberation); United States v. Bermudez, 526 F.2d 89,
99-100 (2d Cir. 1975), cerf. denied, 96 S. Ct. 2166 (1976) (no error in supplemental charge
that failure of jury to agree would require lawyers to do their work all over again and that
no other jury would be better qualified to render a verdict); United States v. Smith, 521
F.2d 374, 376-77 (10th Cir. 1975) (Allen charges are not coercive per se but must be
reviewed on individual basis); United States v. Cheramie, 520 F.2d 325, 330-31 (5th Cir.

1975) (supplemental charge that facts were relatively simple, that no jury would better
understand the case, and that jury should decide case if they could do so conscientiously
not coercive). The trial court should be particularly careful not to create a coercive deadline
in the minds of the jurors. See Stamey v. United States, No. 75-1209, at 2-3 (4th Cir. Apr.
1, 1976) (unpublished per curiam opinion) (incidental remarks in supplemental instruction
relating to further deliberations not coercive where jury agreed as to guilt but confused by
multiplicity of counts); United States v. Peskin, 527 F.2d 71, 85 (7th Cir. 1975), cerf.

denied, 45 U.S.L.W. 3228 (U.S. Oct. 4, 1976) (statements suggesting quick verdict to be

deplored; not plain error where remarks ambiguous); United States v. Green, 523 F.2d 229,
234-36 (2d Cir. 1975), cert, denied, 423 U.S. 1074 (1976) (statement by judge to two

jurors that Tuesday would be their last day in court did not create coercive deadline).
1614. 530 F.2d 49 (5th Cir. 1976) (per curiam).
1615. Id. at 51.
1616. Id. at 51-52; see United States v. Cheramie, 520 F.2d 325, 330-31 (5th Cir. 1975)

(not error where court avoided coercive deadlines, threats of marathon deliberations, pressure
to surrender conscientious minority views, implication of duty to decide).
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Sentencing

Sentencing decisions, unlike most of the proceedings that lead to a

determination of guilt or innocence, traditionally have been within
the nearly unfettered discretion of the sentencing judge.1617 Federal

appellate courts generally have adhered to the rule that sentences

within statutory limits are beyond the scope of review.1618 In recent

years, however, the increased emphasis on individualized sentenc

ing,1619 and the extension of procedural rights and evidentiary
restrictions to postadjudication proceedings1620 have led several

circuits to develop exceptions to the rule while nevertheless

reaffirming a general endorsement of discretion. These courts

differentiate between the severity of the sentence and the procedure
by which the sentence is determined and justify appellate review of

the latter on due process grounds.1621 With a few exceptions, most of
the sentencing decisions rendered during the 1975-1976 term can be

analyzed in the context of this emerging interpretation. These
decisions indicate that some circuits have significantly restricted the
discretion of the sentencing judge.

1617. United States v. Tucker, 404 U.S. 443, 447 (1972); Gore v. United States, 357
U.S. 386, 393 (1958).
1618. E.g., United States v. Floyd, 477 F.2d 217, 224 (10th Cir.), cert, denied, 414 U.S. 1044

(1973); United States v. Ramirez-Aguilar, 455 F.2d 486, 488 (9th Cir. 1972); United
States v. Smallwood, 443 F.2d 535, 543 (8th Cir.), cert, denied, 404 U.S. 853 (1971). But
see Woolsey v. United States, 478 F.2d 139, 147 (8th Cir. 1973) (en banc) (some review of
sentences within statutory period has been undertaken; Supreme Court rule against any
review is dictum). See generally Frankel, Lawlessness in Sentencing, 41 U. ClN. L. REV. 1,
4, 6 (1972) (potential exists for abuse in broad sentencing discretion).
1619. See Cohen, Sentencing, Probation, and the Rehabilitative Ideal: The View from

Mempa v. Rhay, 47 TEXAS L. REV. 1 (1968).
1620. See, e.g., Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973) (due process mandates

preliminary and final probation revocation hearings); Morrissey v. Brewer, 408 U.S. 471,
484-90 (1972) (due process requires preliminary and final parole revocation hearings); Mempa
v. Rhay, 389 U.S. 128, 137 (1967) (counsel must be afforded at sentencing even when
sentence imposed at probation revocation hearing).
1621. See, e.g., United States v. Tucker, 404 U.S. 443, 446-47 (1972) (sentence

influenced by invalid convictions vacated); United States v. Dinapoli, 519 F.2d 104, 108-09
(6th Cir. 1975) (failure to secure presentence report constituted failure to properly exercise
discretion); United States v. Hartford, 489 F.2d 652, 654 (5th Cir. 1974) (mechanical
imposition of maximum sentence ignored congressional intent and constituted abuse of
discretion); Woolsey v. United States, 478 F.2d 139, 143-44 (8th Cir. 1973) (en banc)
(mechanical imposition of maximum sentence in conscientious objector case not within
informed or sound discretion of trial judge under obligation to tailor sentence to offender);
McGee v. United States, 462 F.2d 243, 246-47 (2d Cir. 1972) (when concurrent sentences
imposed and conviction under one count later found unconstitutional, sentencing judge
should reduce sentence on remaining counts or give summary explanation for failure to do
so); Weston v. United States, 448 F.2d 626, 631-32 (9th Cir. 1971), cert, denied, 404 U.S.
1061 (1972) (certain types of information should not be considered in sentencing).
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SENTENCING PROCEDURES

Rule 32(a)(1) of the Federal Rules of Criminal Procedure instructs
the court to address the defendant personally and ask him if he
wishes to make a statement in his own behalf and to present
information in mitigation of punishment.1622 In addition, defendant's
counsel must be given an opportunity to speak on his client's
behalf.1623 In United States v. Murphy1624 the Fourth Circuit required
strict compliance with the statutory language. The court held that a

colloquy with the defendant regarding how he had acquired a gun
and what he meant to do with it did not satisfy the rule1625 and
remanded to a different judge for resentencing.1626
A defendant who is convicted of a federal offense and comes

before a district court for sentencing while in state custody pursuant
to a prior state court conviction may request the district court to
recommend to the Attorney General that the defendant be permitted
to serve his federal sentence in a state prison.1627 In United States v.

DeVino162* the district court denied such a motion, explaining that it
had no authority to direct the Attorney General to make the state

prison designation.1629 The Third Circuit vacated the lower court's
order and remanded the proceedings, holding that although a trial
court may not direct the Attorney General to designate a particular
state prison for the serving of a federal sentence, the court may
request such a designation.1630 The court of appeals emphasized that
the decision to make the request is entirely within the discretion of
the district court and will not be disturbed on appeal.1631

Presentence Report. The preparation of a presentence
report1632 is required by rule 32 unless it is waived by the defendant

1622. Fed. R. CRIM. P. 32(a)(1).
1623. Id; see St. Etienne v. United States, 517 F.2d 695, 696 (5th Cir. 1975) (per

curiam) (remanded for resentencing because neither defendant nor counsel given opportunity
for allocution at proceeding where court imposed special parole term).

1624. 530 F.2d 1 (4th Cir. 1976) (per curiam).
1625. Id. at 2. The record must indicate clearly that the defendant has been addressed for

the purpose of presenting a statement in his own behalf bearing upon mitigation of

punishment. Id.
1626. Id.
1627. United States v. DeVino, F.2d , , No. 75-1693, at 2 (3d Cir. Feb. 10,

1976) (per curiam).
1628. F.2d , No. 75-1693 (3d Cir. Feb. 10, 1976) (per curiam).
1629. Id. at , No. 75-1693, at 2.
1630. Id. at , No. 75-1693, at 2.
1631. Id. at , No. 75-1693, at 3.
1632. The presentence report contains any prior criminal record of the defendant, his

financial condition, and any circumstances that might affect his behavior. FED. R. CRIM. P.

32(c)(2). See generally ABA STANDARDS RELATING TO SENTENCING ��3240
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or the sentencing judge explicitly finds that there is other

information in the record that is sufficient for a "meaningful exercise
of sentencing discretion."1633 Few cases have been decided under the

recently amended rule 32, but preamendment cases suggest that

future litigation will confront the issue of what constitutes sufficient
record information to justify sentencing without a presentence
report.1634 This term, the Sixth Circuit in United States v. Dinapoli1635
held that nothing can substitute for a presentence report and a

sentencing hearing when a young, first-offender receives a substantial

prison term.1636
The courts also have considered objections to the premature

receipt of the presentence report in light of the provision in rule 32

prohibiting submission of the report to the court prior to conviction
or a plea of guilty, unless the defendant consents in writing to earlier

inspection.1637 Deviating from the approach adopted by the Third and
Tenth Circuits,1638 the Ninth Circuit in United States v. Park1639 held
that a premature reading of the presentence report per se requires
reversal of the conviction.1640 In a later decision, the Ninth Circuit

(Approved Draft 1970); R. DAWSON, SENTENCING 11-65 (1969); Coffee, The Future of
Sentencing Reform: Emerging Legal Issues in the Individualization of Justice, 73 MICH. L.
REV. 1362462 (1975).
1633. FED. R. CRIM. P. 32(c)(1). Rule 32 was amended in 1975. Federal Rules of

Criminal Procedure Act of 1975, Pub. L. No. 94-64, � �3(32)-(34), 89 Stat. 376 (effective
Dec. 1, 1975). The amended rule will not be applied retroactively. See United States v.

Swofford, 529 F.2d 119, 122-23 (8th Cir. 1976). Under the old rule neither delay that
would result from preparation of the report nor local rules could be used to avoid the use

of a presentence report. United States v. Sanderlin, No. 74-1664, at 5-6 (4th Cir. Aug. 5,
1975) (unpublished opinion) (failure to order preparation of requested presentence report
because of noncompliance with local rule held abuse of discretion).

1634. See United States v. Rosciano, 499 F.2d 166, 169 (7th Cir. 1974) (sentencing
without presentence investigation approved because trial court received comprehensive
information regarding defendant's lifestyle through colloquies with defense counsel, lengthy
recitals by defendant, and interrogation of defendant by court); United States v. Duhart, 496
F.2d 941, 945 (9th Cir.), cert, denied, 419 U.S. 967 (1974) (prison report suitable
alternative to presentence report).
1635. 519 F.2d 104 (6th Cir. 1975).
1636. Id. at 108 (case remanded for resentencing of first offenders convicted of narcotics

violation).
1637. FED. R. CRIM. P. 32(c)(1). Although rule 32 prohibits the early submission of the

report, the Supreme Court has sanctioned the preparation of a presentence report prior to a

conviction or guilty plea. Gregg v. United States, 394 U.S. 489, 491 (1969).
1638. See United States v. Small, 472 F.2d 818, 820-22 (3d Cir. 1972) (when defendant

retried by judge who read presentence report at first trial, court should balance possible
prejudice against administrative convenience and expediency in having single judge preside
over defendant's appearances); United States v. Hopwood, 422 F.2d 348, 349 (10th Cir.
1970) (per curiam) (submission of presentence report to court prior to guilty plea error but
held nonprejudicial).
1639. 521 F.2d 1381 (9th Cir. 1975).
1640. Id. at 1382-83 & n.l. The court relied upon the statement of the Supreme Court

in Gregg v. United States that "the report must not, under any circumstances, be 'submitted
to the court' before the defendant pleads guilty or is convicted. Submission of the report to
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expanded that holding to require reversal of any conviction if the
judge prematurely read a report containing the type of information
described in rule 32(c)(2) that was not otherwise disclosed during the

proceedings.1641 Opting for a broad interpretation of rule 32 and

characterizing it as a device intended to avoid any appearance of

unfairness, the majority rejected the need for a showing of actual
prejudice in order to obtain a reversal.1642

Disclosure of Presentence Report to Defendant. The
amended rule 32 requires disclosure of the presentence report unless
disclosure would reveal diagnostic information that might disrupt a

rehabilitative program, compromise confidential sources, or result in
harm to the defendant or other persons.1643 If the court determines
that one of the conditions for nondisclosure exists, it must

summarize the factual information contained in the report on which
it will rely in determining the sentence and provide the defendant or
his counsel an opportunity to comment on it.1644 The disclosure

provision is intended to minimize the consequences of an inaccurate

presentence report by restricting the judge's discretion to withhold
the report and by providing the defendant with an opportunity to

point out any inaccuracies.1645 The exceptions to disclosure, however,
may dilute the desired effect by permitting trial courts to retain
considerable discretion.1646

the court before that point constitutes error of the clearest kind." 394 U.S. 489, 491-92

(1969) (dictum).
1641. United States v. Montecalvo, 533 F.2d 1110, 1112-13 (9th Cir. 1976) (trial judge

read file prepared by probation and parole office containing criminal record, prison report,
and information relating to offense charged). Rule 32(c)(2) provides for the inclusion of
information about defendant's prior criminal record, financial condition, and other
characteristics and circumstances that might be helpful in sentencing. FED. R. CRIM. P.

32(c)(2).
1642. 533 F.2d at 1112. The dissent had argued that the record disclosed neither

prejudice nor the appearance of prejudice and called for application of the harmless error

doctrine. Id. at 1114 (Real, J., dissenting).
1643. FED. R. CRIM. P. 32(c)(3)(A).
1644. FED. R. CRIM. P. 32(c)(3)(B).
1645. See FED. R. CRIM. P. 32, Adv. Comm. Notes.
1646. For example, determination of the existence of conditions that justify nondisclosure

lies solely within the discretion of the sentencing judge. FED. R. CRIM. P. 32(c)(3)(B).
Because the judge is not required to place in the record his reasons for this determination,
appellate review is limited. See id But see United States v. Read, 534 F.2d 858, 859 (9th
Cir. 1976) (per curiam) (preamendment case; explanation of nondisclosure necessary once

judge has indicated reliance); Comprehensive Drug Abuse Prevention and Control Act of

1970, 21 U.S.C. � 849(b) (1970) (in certain drug cases court must disclose presentence
report or place in record its reasons for not doing so). A judge may entirely avoid the rule's

summarization requirement by disclaiming any reliance on information falling within one of

the excepted conditions. FED. R. CRIM. P. 32(c)(3)(B). Because the statute requires the

summary of only factual information relied on rather than summary of all undisclosed

material, the judge may decline to reveal nonfactual, conclusory characterizations of the
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Because information falling within an excepted category need only
be included in the required summary if the judge relies upon it in

sentencing,1647 defendants are likely to challenge the trial court's
assertion of nonreliance. Decisions of the Second and Eight Circuits
suggest that those courts will determine the fact of reliance by
comparing the presentence report with the transcript of the

sentencing proceedings.1648 The Fifth Circuit, however, in United
States v. Horsley16*9 reviewed only the sentencing transcript and
declined to require disclosure because there was no indication of

"explicit" reliance on the undisclosed presentence report.1650

Challenges to Information Contained in the Presentence Re

port. The recent plethora of challenges to the information
contained in the presentence report continues the trend toward the
increased availability of appellate and collateral review of the

sentencing process and the concommitant, increased restrictions on

the sentencing judge's broad discretion.1651 Arising in a variety of

procedural contexts,1652 most of these challenges in some way attack
the reliability of information contained in the presentence report.1653
defendant's personality. See Coffee, supra note 1632, at 1424-25. It may be argued that
failure to disclose nonfactual, conclusory information or material ostensibly not relied on

detracts from the ability of defendant's counsel to correct inaccuracies and present his
client's case and thus violates the defendant's right to effective assistance of counsel in

sentencing proceedings. Comment, Disclosure of Presentence Reports in Federal Court: Due
Process and Judicial Discretion, 26 HAST. L.J. 1527, 1538 (1975); see Mempa v. Rhay, 389
U.S. 128, 137 (1967) (defendant entitled to counsel's assistance at sentencing proceedings).
1647. FED. R. CRIM. P. 32(c)(3)(B).
1648. Cf. United States v. Agrusa, 528 F.2d 944, 945 (8th Cir. 1976) (per curiam)

(transcript showed allegedly erroneous information minor factor in imposing sentence);
Counts v. United States, 527 F.2d 542, 54344 (2d Cir. 1975), cert, denied, 96 S. Ct. 2632
(1976) (sentence properly based on nature of crime, not on specific consideration of invalid
state conviction included in presentence report); United States v. Herndon, 525 F.2d 208,
210 (2d Cir. 1975) (record reveals no indication that court relied on any inaccuracies in

presentence report). These decisions involved challenges to the court's reliance on allegedly
improper information, rather than to the court's assertion of nonreliance as a justification for
its failure to disclose the presentence information. They nevertheless point up the difficulty
of reviewing reliance by a trial judge on challenged information.
1649. 519 F.2d 1264 (5th Cir. 1975), cert, denied, 424 U.S. 944 (1976).
1650. Id. at 1266.
1651. See generally Blake, Appellate Review of Criminal Sentencing in the Federal Courts,

24 KAN. L. REV. 279 (1976); Coffee, supra note 1632, at 143540; Note, Appellate Review of
Sentences and the Need for a Reviewable Record, 1973 DUKE L.J. 1357.

1652. E.g., United States v. Cardi, 519 F.2d 309, 313 (7th Cir. 1975) (appeal of denial
of rule 35 motion alleging use of erroneous information in sentencing); Avery v. United
States, 494 F.2d 33, 34 (5th Cir. 1974) (collateral attack under section 2255 available to
challenge reliability of presentence report); United States v. Perchalla, 407 F.2d 821, 822-23
(4th Cir. 1969) (direct appeal attacking reliability of presentence report dismissed because
defendant failed to challenge report at sentencing).

1653. See, e.g., United States v. Bass, 535 F.2d 110, 117-21 (D.C. Cir. 1976) (allegation
that defendant drug trafficker attacked as hearsay); United States v. Agrusa, 528 F.2d 944,
945 (8th Cir. 1976) (per curiam) (allegation that family in organized crime attacked as
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Although rule 32 requires a presentence investigation, it imposes
no limitations or guidelines concerning the types of information that

may be included in the presentence report.1654 In part because of the
burdensome case load on probation departments,1655 and the broad
scope of material that may be considered,1656 presentence reports
often contain substantial amounts of hearsay,1657 inaccurate,1658 and
outdated information.1659 The decisions of the circuits this term
reflect a continuing attempt to restrict both the type of material that

may be included in a report and the discretion of the sentencing
judge, while continuing to recognize the rule that sentences generally
are not reviewable.1660
The District of Columbia Circuit in United States v. Bass1661

suggested that certain types of inherently unreliable information
should be either verified or excluded from the presentence report.1662
At sentencing the defendant challenged but did not deny allegations
by agents of the Drug Enforcement Agency that he was a well-known
and persistent narcotics trafficker with nationwide connections.1663
On appeal, he contended that the hearsay statements were so

unreliable that they should have been excluded from the presentence
report even though he did not prove them false.1664 The court of

appeals affirmed the sentence because of the defendant's failure to

deny the allegations at sentencing.1665 Characterizing the lack of

erroneous); United States v. Herndon, 525 F.2d 208, 210-211 (2d Cir. 1975) (allegations of

mother's promiscuity and defendant's drug addiction attacked as slanderous).
1654. See FED. R. CRIM. P. 32.
1655. Lehrich, The Use and Disclosure of Presentence Reports, 47 F.R.D. 225, 241

(1969).
1656. See FED. R. CRIM. P. 32(c)(2).
1657. See, e.g.. United States v. Bass, 535 F.2d 110, 117-18 (D.C. Cir. 1976) (hearsay

allegations in presentence report that defendant trafficker in drugs); United States v. Cardi,
519 F.2d 309, 314 (7th Cir. 1975) (hearsay allegation by FBI agent that defendant
connected with "juice loan" racket). See also Specht v. Patterson, 386 U.S. 605, 610-11

(1967) (Colorado act permitting hearsay in sentencing report on psychiatric makeup of sex

offenders held unconstitutional).
1658. United States v. Herndon, 525 F.2d 208, 210 (2d Cir. 1975) (numerous factual

errors in report including allegations of criminal activity in defendant's family).
1659. See generally Coffee, supra note 1632, at 1376-94.
1660. See United States v. Read, 534 F.2d 858, 859 (9th Cir. 1976) (trial court's reliance

on assertions of unnamed law enforcement agencies that defendant had been engaged in prior
criminal activity required vacating sentence).
1661. 535 F.2d 110 (D.C. Cir. 1976).
1662. Id. at 121.
1663. Id. at 117-18.
1664. Id at 119-20.
1665. Id. at 120-21; see Lunsford v. United States, No. 75-1544, at 4 (4th Cir. Apr. 27,

1976) (unpublished per curiam opinion) (defendant's failure to deny that he used gun during
commission of crime undermined his challenge to judge's consideration of that fact in

sentencing); Brewer v. United States, No. 75-1419, at 4 (4th Cir. Mar. 15, 1976)
(unpublished per curiam opinion) (defendant's failure to contest prosecutor's allegations that

he was major narcotics law violator precluded consideration of allegation of unreliability).
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denial as a highly significant fact bearing on the reliability of the

information, the court urged the defendant to submit a rule 35

motion to contest the presentence information.1666 The appellate
court stated that once denial of the allegation is made, the district

court might require verification, find support for the allegations in

the record, or resentence the defendant without reliance on the

disputed information.1667 In dictum, the court suggested that if future

sentencing reports contain highly damaging allegations that go far

beyond what was proved at trial, are difficult to refute, and are

denied by the defendant, the court might be prepared to hold that

the trial judge should be precluded from considering such inherently
unreliable information.1668
Other circuits also have expressed concern over the reliability of

sentencing information. The Ninth Circuit recently reiterated that the

allegations of criminal conduct in the presentence report should be as

reliable as possible. In United States v. Cruz,1669 the court held that

cross-examination of witnesses at trial imparted sufficient reliability
to allegations of prior criminal conduct so as to enable the trial court
to consider the charges in determining sentence.1670 In United States
v. Read16"71 the Ninth Circuit stated that the probable accuracy of the

report's contents is critical and noted that a concern for accuracy is

meaningless unless the defendant is aware of the allegations and has
an opportunity to refute them.1672 Recent decisions of both the
Second and Eighth Circuits similarly demonstrate disapproval of

vague and slanderous allegations in the presentence report. Although
the sentences were affirmed in both cases, the decisions indicate that
sentences may be vacated if a sentencing judge relies on such
information to an appreciable degree.1673 The Fifth Circuit in United
States v. Cavazos16� vacated a sentence because the judge had

imposed a maximum sentence on a first-offender on the basis of FBI
statistics that indicated that narcotics dealers often commit many

1666. 535 F.2d at 121.
1667. Id.
1668. Id. at 120-21.
1669. 523 F.2d 473 (9th Cir. 1975), cert, denied, 423 U.S. 1060 (1976).
1670. Id. at 476.
1671. 534 F.2d 858 (9th Cir. 1976) (per curiam).
1672. Id. at 859-60 (trial court improperly relied upon information supplied by law

enforcement agencies of which defendant had no knowledge).
1673. United States v. Agrusa, 528 F.2d 944, 945 (8th Cir. 1976) (per curiam) (no

prejudice shown from allegations of family affiliation with organized crime); United States v.

Herndon, 525 F.2d 208, 210-11 (2d Cir. 1975) (sentence affirmed because judge apprised of
inaccuracy of allegations concerning defendant's background and expressly disavowed reliance
on suspicion that defendant had committed perjury).

1674. 530 F.2d 4 (5th Cir. 1976).
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crimes before they are apprehended.1675 The court held that the use

of such information to assess the extent of defendant's culpability
constituted an abuse of discretion because the defendant was being
punished for a hypothetical prior offense.1676 Such a determination of

probable culpability based on a statistical imputation of prior
offenses was found to be inconsistent with the judicial policy of
individualized sentencing.1677

Several decisions this term further demonstrate the varying extent

to which the circuits will review sentencing proceedings in response
to allegations of impropriety in presentence information. In United
States v. Card/1678 the defendant appealed from the denial of his rule
35 motion for reduction of sentence, alleging that the district court

erroneously relied on unverified charges of an FBI agent that Cardi
was deeply involved in loansharking.1679 Although the Seventh Circuit
affirmed the sentence, it did so only after reviewing the chronology
of sentencing events and the judge's statements during the

proceedings to ensure that the nature of the crime as well as the
defendant's involvement had been fairly evaluated.1680 The imposition
of consecutive sentences was found to be justified by the serious
nature of the offenses.1681 Furthermore, the court considered the
defendant's receipt of less than the maximum sentence as showing a

lack of vindictiveness by the trial judge.1682 Finally, the court

suggested that an early and explicit denial of the loanshark allegations
would have been necessary to support a successful challenge to the

accuracy and reliability of that information.1683
The Second and Third Circuits this term reached divergent results

after reviewing the record of sentencing proceedings to determine the
existence of improper reliance on invalid convictions. In Counts v.

United States16*4 the defendant appealed from the denial of a section
2255 motion to vacate sentence on the grounds that the sentencing
judge had relied on a subsequently invalidated state conviction.1685

1675. Id, at 5.
1676. Id at 5-6.
1677. Id. at 6.
1678. 519 F.2d 309 (7th Cir. 1975).
1679. Id at 314.
1680. Id. at 316.
1681. Id at 312. Cardi was convicted of one count of conspiracy and three counts

charging the sale of narcotics. Although the Seventh Circuit reversed the convictions on two

of the three substantive counts, it found that the two remaining counts sufficiently
warranted the penalty imposed. Id.
1682. Id. at 316.
1683. See id. at 314.
1684. 527 F.2d 542 (2d Cir. 1975), cert, denied, 96 S. Ct. 2632 (1976).
1685. Id. at 542.
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Although no explicit statement in the record indicated such reliance,
the Second Circuit examined the presentence report and the

sentencing transcript in response to the defendant's allegations.1686
Finding the sentence imposed to be justified by the nature of the

offense, the court affirmed.1687 The Third Circuit in United States v.

Walters,1688 however, found that an implicit reference to a prior
invalid conviction presented a sufficient possibility of reliance to

warrant a remand for resentencing.1689 In its review of the sentencing
record, the court found that the sentencing judge's reference to prior
pleas and his statement that the defendant started his criminal
career at an early age displayed a sufficient consideration of the
invalid convictions to warrant remand.1690
In contrast to those courts that liberally reviewed alleged

improprieties in the presentence report, the Fifth Circuit this term

refused to review a sentencing record to determine reliance on

allegedly incorrect and damaging hearsay charges in the pre-
sentencing report. In United States v. Horsley1691 the court limited
the scope of its review to an examination for explicit statements of
reliance in the record and refused to assess further the likely
impact of the challenged material on the sentence.1692 In doing so,
the court also held that the trial court need not disclose sentencing
information to the defendant absent a statement of reliance in the

record, because the release of such information is discretionary with
the trial judge.1693 In Garrison v. United States,1694 however, the
Fifth Circuit did find a statement in the record indicating the trial
court's reliance on improper information contained in the pre
sentence report. The court held that the sentencing judge's
statement referring to the defendant's "preference for the peni
tentiary" as reflected in a probation report indicated a possible
reliance on invalid prior convictions in determining sentence.1695 The
court, therefore, reversed the lower court's denial of defendant's

1686. Id. at 542-43.
1687. Id. at 544. The appellant and his codefendant were convicted of robbery of

government property for taking a federal marshal's revolver after attacking him with a

machete. Id. at 543.
1688. 526 F.2d 359 (3d Cir. 1975).
1689. Id. at 363.
1690. Id. at 364.
1691. 519 F.2d 1264 (5th Cir. 1975), cert, denied, 424 U.S. 944 (1976).
1692. Id. at 1266-67. But see Jerkins v. United States, 530 F.2d 1203, 1204-05 (5th Cir.

1976) (although record silent on impact of invalidated prior conviction on sentence, case
remanded for determination whether trial court considered invalid conviction in sentencing)

1693. 519 F.2d at 1266-67.
"

1694. 524 F.2d 920 (5th Cir. 1975) (per curiam).
1695. Id. at 920.
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section 2255 motion and ordered that a hearing be conducted to
determine the merits of his claim.1696

SUBSTANTIVE ISSUES IN SENTENCING

A court may not impose more than one sentence on a defendant
unless he has been convicted of more than one offense.1697 Because
a single offense can be charged in more than one count, conviction
on a multiplicity of counts does not necessarily justify more than
one sentence.1698 The existence of multiple offenses turns on

whether each offense requires proof of a fact not required by
another.1699 Multiple sentences are prohibited if the elements of
each count effectively are identical,1700 but even a slight difference
in the proof required to establish a charge justifies punishment for
more than one offense.1701 The Fourth Circuit in United States v.

Crew,1702 for example, employed the "same evidence" test to vacate
one of the separate sentences imposed after a multicount conviction
for illegally carrying and using a firearm during the commission of

1696. Id.
1697. See Ladner v. United States, 358 U.S. 169, 173-78 (1958) (single discharge of

shotgun constitutes only one offense although more than one officer subjected to threat of
injury); Bell v. United States, 349 U.S. 81, 82-84 (1955) (transportation of two women at
same time constitutes only one offense under Mann Act).

1698. See notes 636-43 supra and accompanying text.

1699. Blockburger v. United States, 284 U.S. 299, 304 (1932).
1700. See United States v. Austin, 529 F.2d 559, 563-64 (6th Cir. 1976) (vacating

sentence imposed on conspiracy count charging same offense as substantive counts for

offering and accepting a bribe); United States v. Snow, 521 F.2d 730, 737 (9th Cir. 1975),
cert, denied, 423 U.S. 1090 (1976) (no double punishment because proof of conspiracy
count involved evidence of overt acts not necessary to prove substantive count of possession
of cocaine with intent to distribute); United States v. Stevens, 521 F.2d 334, 337 & n.2

(6th Cir. 1975) (although possession with intent to distribute may constitute separate offense
from actual distribution of heroin, one of two concurrent sentences vacated because

possession of drug not shown to exist separately from moment of distribution).
1701. See United States v. Roundtree, 527 F.2d 16, 19-20 (8th Cir. 1975), cerf. denied,

424 U.S. 923 (1976) (single act of assaulting and robbing a federal officer may be punished
as both an assault and a theft of government property because proof of the assault would
not be sufficient to establish government ownership of the stolen property); United States v.

Sahley, 526 F.2d 913, 918 (5th Cir. 1976) (three counts of making false statements in
financial report justify only one sentence because statute was directed toward punishing the
number of false reports submitted rather than the number of false statements in a single
report); United States v. Steeves, 525 F.2d 33, 39 (8th Cir. 1975) (although simultaneous

possession of number of firearms on same premises constitutes only one count of illegal
possession, separate offenses warranting separate punishments could occur on each occasion

firearms are received illegally); United States v. White, 524 F.2d 1249, 1254 (5th Cir. 1975),
cert, denied, 96 S. Ct. 2692 (1976) (imposition of two consecutive 10-year sentences on two

counts of passing bad checks affirmed; separate checks were passed several hours apart in
same store on same date).

1702. 538 F.2d 575 (4th Cir. 1976).
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a felony.1703 The court, however, rejected appellants' additional

allegation that they could not be sentenced for violating both the

Federal Bank Robbery Act, which prohibits using a dangerous
weapon or device during the commission of a bank robbery, and
the Gun Control Act of 1968, which prohibits using a firearm

during the commission of a felony.1704 The court reasoned that the
former punished the use of any weapon during the commission of
the crime, although the latter statute required proof of the illegal
use of a firearm during the commission of any felony.1705 Because

proof of a weapon count would not necessarily prove that the

weapon was a firearm, two offenses existed for which two

sentences could be imposed.1706
Multiple sentence problems persist under the Federal Bank

Robbery Act1707 despite the holding in Prince v. United States1106
that Congress did not intend to pyramid penalties in establishing a

series of greater and lesser offenses under the Act.1709 This term the

Supreme Court in United States v. Gaddis1110 resolved the question
of the appropriate appellate remedy if the sentencing court illegally
pyramids punishment for violating the Act. The Court noted that a

defendant may not be separately convicted and punished both for

robbing a bank and for receiving or possessing the proceeds of the
same robbery.1711 If no evidence was presented to support the
conviction on the count charging illegal receipt, the appellate court
need not order a new trial, but rather may adopt the simple
expedient of vacating the sentences and convictions on the invalid

1703. Id. at 578 (no indication that Congress intended to make separate crimes of

carrying and using a firearm in the commission of a felony; same evidence proved both
carrying and use).
1704. Id. at 577-78; see Gun Control Act of 1968, 18 U.S.C. �924(c) (1970); Bank

Robbery Act, 18 U.S.C. �2113(d) (1970).
1705. 538 F.2d at 577-78.
1706. Id. at 578 (offenses are not identical in law and in fact).
1707. 18 U.S.C. �2113 (1970).
1708. 352 U.S. 322 (1957).
1709. Id. at 327; accord, United States v. Stewart, 523 F.2d 1263, 1264 (2d Cir. 1975) (per

curiam) (defendant may be convicted of both robbing a bank and assault with dangerous
weapon during the robbery, but cannot be sentenced consecutively or concurrently for
violating both sections). Regardless of the number of tellers who surrender money during the
course of a single robbery, only one offense may be charged and punished, because the Act
is directed toward the robbery of a bank rather than the robberies of individual tellers.
United States v. Diggs, 522 F.2d 1310, 1323 (D.C. Cir. 1975) (remand for resentencing
where district court imposed concurrent multiple sentences for the robbery of more than one
teller during bank robbery).

1710. 424 U.S. 544 (1976).
1711. Id. at 547-48. The Court also required the district court to vacate concurrent

sentences imposed for entering the bank with intent to rob by force and for robbing the
bank by force, leaving a single sentence for aggravated bank robbery. Id. at 549 n.12.
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counts.1712 A new trial would be required if the reviewing court
cannot determine which count a jury would have convicted the
defendant of had the trial court properly instructed the jury.1713
The Sixth Circuit in Gentry v. United States1114 interpreted Gaddis
to vacate an invalid conviction and sentence although the defendant
received concurrent sentences and, at least theoretically, would not

be subject to additional imprisonment on the invalid count.1715
Because merely the record of the invalid convictions might impair a

defendant's parole and pardon opportunities, the court demanded
that the invalid conviction be vacated despite defendant's failure to

demonstrate a specific adverse consequence from the concurrent

sentences.1716 Although the imposition of a general sentence has
been criticized,1717 the Fourth Circuit this term endorsed it as a

legitimate sentencing method for federal bank robbery convictions
as long as the punishment imposed does not exceed the maximum
allowable for the violation of any one section of the Act.1718

Prior Convictions. In United States v. Tucker1119 the

Supreme Court held that a court imposing a sentence may not

consider prior convictions in which the defendant was not

represented by counsel.1720 Because Tucker bars consideration by
the trial judge, rather than the awareness of prior uncounseled

convictions, a recurring problem is determining whether a judge
aware of the prohibited information relied on it in sentencing.1721

1712. Id. at 549.
1713. Id. at 548-49.
1714. 533 F.2d 998 (6th Cir. 1976).
1715. Id at 1000 (defendant may not be convicted and sentenced for bank robbery and

for possessing the proceeds of the same robbery).
1716. Id. at 1001.
1717. See 2 C. WRIGHT �527, at 417-22 (because use of general sentence creates

considerable confusion on appeal, appellate courts have urged that discrete sentences be

imposed for each count). A general sentence is one in which the judge does not impose
separate sentences for each count upon which the defendant is convicted, but rather imposes
a single sentence, which represents the aggregate punishment for the multicount conviction.
Id.

1718. United States v. Sanderlin, No. 74-1664, at 8 (4th Cir. Aug. 5, 1975) (unpublished
opinion).
1719. 404 U.S. 443 (1972).
1720. Id. at 449. Two prior convictions had been found unconstitutional after the defendant

had served 10 years in prison. Id at 448. The Court held that to permit consideration of such
unconstitutional convictions to enhance punishment for a subsequent offense would erode the
sixth amendment right to counsel, which the reversal of the earlier convictions sought to
protect. Id. at 449. Because there was a reasonable probability that the earlier convictions

might have influenced the sentencing court in imposing a heavier sentence, the Supreme Court
remanded for reconsideration of the sentence. Id. at 445-46.

1721. See Rush v. United States, No. 73-2318, at 3 (4th Cir. Oct. 28, 1975) (unpublished per

curiam opinion) (judge must be able to say he would have imposed same sentence absent his

awareness of invalid prior convictions).
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This question arose in a number of cases this term in which the

original sentencing judge was ruling on a subsequent challenge to

the sentence and first had to decide whether he was influenced by
invalid prior convictions in violation of Tucker. If the sentencing
judge states on the record that he did not consider the prior
invalid convictions in sentencing,1722 the Fourth Circuit will not

review his actions absent a clearly erroneous finding, even if the

record otherwise indicates that he might have considered the earlier
conviction in sentencing.1723 The Eighth Circuit took a similar

approach in United States v. Belle1124 and affirmed the district
court judge's refusal to modify the sentence in light of his

statement that he had imposed punishment based solely on the
seriousness of the immediate conviction. 172S Similarly, the Second
Circuit in United States v. Hermann,1126 although buttressing its
conclusion by pointing out a lack of disparity in the sentences

imposed on codefendants, nonetheless severely restricted its review
in the face of a disclaimer by the sentencing judge.1727 The Ninth
Circuit this term in Wilson v. United States1128 affirmed the denial
of defendant's motion for reconsideration because the district judge
had disclaimed any reliance on the invalid portion of the

petitioner's criminal history.1729 The court additionally found a

substantial basis in the record to support the district judge's
assertion of nonreliance.1730 Judge Hufstedler, in dissent, surveyed
the various tests applied in the circuits and charged that the
majority confused the Tucker remedy with the appellate method
for determining whether a Tucker violation had occurred.1731 The

1722. Dobson v. United States, No. 75-1348, at 2 (4th Cir. Sept. 4, 1975) (unpublished per
curiam opinion) (review of sentencing judge's consideration of allegedly unconstitutional prior
convictions not required in light of statement on record that such convictions contributed nothing
to determination of sentence).

1723. See Safley v. United States, No. 73-2210, at 3 (4th Cir. Sept. 4, 1975) (unpublished per
curiam opinion), cert, denied, 423 U.S. 1074 (1976) (review refused even though district court
referred to earlier conviction at sentencing).
1724. 525 F.2d 25 (8th Cir. 1975) (per curiam).
1725. Id. at 26 (no further review of effect although prior conviction included in presentence

report). The court applied Tucker analysis to prior convictions that had been reversed on

nonconstitutional grounds. Id.
1726. 524 F.2d 1103 (2d Cir. 1975).
1727. Id. at 1104 (district court's finding of no consideration plus similarity of sentences

imposed on accomplices in armed robbery indicates no Tucker violation).
1728. 534 F.2d 130 (9th Cir. 1976).
1729. Id. at 133.
1730. Id. The court's definition of "substantial basis'' is unlike the normal meaning of that

phrase. The majority halted its analysis after determining that nothing on the face~of the record
contradicted the sentencing judge's disclaimer. See id at 131-33.

1731. Id. at 134-37 (Hufstedler, J., dissenting from panel decision, with Koelsch, Browning,
Duniway, & Ely, JJ., dissenting from denial of rehearing en banc).
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dissent contended that a prima facie showing of violation could not
be rebutted by a disclaimer; thus the court should have ordered
remand for reconsideration.1732

Harsher Sentence After Appeal. If, after a successful appeal
of his initial conviction, a defendant receives a more severe

sentence on retrial, the sentencing judge must state affirmatively in
the record of the sentencing proceedings his reasons for imposing a

harsher punishment.1733 To prevent the use of a harsher sentence

following appeal as a deterrent or punishment for the exercise of
the constitutional right to appeal, the Supreme Court in North
Carolina v. Pearce1734 required that courts base harsher sentences on

objective information in the record concerning identifiable conduct
on the part of the defendant occurring after the time of the

original sentencing.1735 Although the Pearce "vindictiveness" safe

guards do not apply if the judge merely imposes a different but
not a harsher sentence,1736 any more severe disposition not entered
in compliance with the procedural safeguards must be vacated.1737

The Ninth Circuit has extended the Pearce rationale by requiring
a similar showing if a court imposes a harsher sentence after a

breakdown in plea negotiations.1738 Similarly, the Sixth Circuit this
term in United States v. Derrick1739 vacated a sentence because the
record clearly indicated the judge had imposed a more severe

punishment because of the defendant's failure to plead guilty.1740
1732. Id. at 138-39. The dissent contended that an appellate court should remand for

resentencing by a different judge if it finds a Tucker violation. Id. at 139. This remedy was

compared to the practice of the First, Second, and Fifth Circuits in non-TWfeer cases, which

requires resentencing by a new judge when the former sentence is held invalid. See United States v.

Schwarz, 500 F.2d 1350, 1352 (2d Cir. 1974) (per curiam) (prior sentence vacated for failure to

consider relevant factors in determining applicability of Federal Youth Corrections Act); United
States v. Vale, 496 F.2d 365, 367 (5th Cir. 1974) (prior sentence vacated for government breach
of plea bargain agreement); United States v. Picard, 464 F.2d 215, 220 (1st Cir. 1972) (prior
sentence vacated for failure to disclose substance of presentence report to defendant).

1733. North Carolina v. Pearce, 395 U.S. 711, 726 (1969) (due process requires that harsher
sentence after appeal be based on defendant's conduct since original sentencing).

1734. 395 U.S. 711 (1969).
1735. Id. at 726.
1736. See Slider v. Bordenkircher, 538 F.2d 551, 552-53 (4th Cir. 1976) (per curiam) (Pearce

not applicable to change in sentence to 15-year fixed term from 10 years to life; second sentence

not harsher because 10-year minimum of first merely established parole eligibility and not release).
1737. E.g., Dearinger v. United States, 468 F.2d 1032, 1036 (9th Cir. 1972) (25-year sentence

after retrial vacated because defendant originally sentenced to 16 years and record showed no

identifiable conduct justifying more severe punishment); Henderson v. United States, 446 F.2d

557, 558 (5th Cir. 1971) (per curiam) (12-year sentence after retrial vacated because no

justification for increase over original 10-year sentence).
1738. United States v. Stockwell, 472 F.2d 1186, 1187-88 (9th Cir.), cert, denied, 411 U.S.

948 (1973).
1739. 519 F.2d 1 (6th Cir. 1975) (per curiam).
1740. Id. at 2-3 (denial of probation because defendant put Government to expense of trial in

face of overwhelming evidence is improper).
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Although the Derrick court was concerned with the potential for
vindictiveness, the Pearce requirement of complete justification on

the record was not applied to this first-imposition-of-sentence
situation.1741
In United States v. Cunningham1142 the Sixth Circuit clarified its

position in rejecting defendants' argument that the more severe

sentences imposed after withdrawal of their guilty pleas were

entered in violation of Pearce.1,743 The court indicated that,
although safeguards analogous to Pearce would be required when

the record presented a realistic likelihood of vindictiveness,1744
Cunningham presented no such possibility because the increase in

punishment was slight and was explainable by the judge's better

understanding of the offense as a result of trial on the merits.1745
The Fourth Circuit, relying on the Supreme Court's decisions in

Pearce and Blackledge v. Perry,1146 held in United States v.

Johnson1141 that due process also prohibits a prosecutor from

charging more serious crimes on retrial after the defendant has

successfully attacked a prior guilty plea.1748 In so holding, the court

rejected the suggestion that actual vindictiveness must be shown
prior to obtaining a Pearce-Blackledge remedy.1749 By examining not

only the prosecutor's intentions but all the circumstances of the
defendant's situation, the court determined that the new indictment

presented a sufficient threat of vindictiveness to require vacating
the additional charge.1750

1741. Id. at 5. A more restrained judge could accomplish the improper punitive end by
disguising his motives on the record. See id. at 4-5 (court applauded trial judge's openness in

revealing his reasons for harsher sentence on the record).
1742. 529 F.2d 884 (6th Cir. 1976).
1743. Id. at 888 (increase in one sentence from 1 to 2 years and another from 2 to 3 years does

not evidence vindictiveness, particularly because added facts uncovered at trial also entered into
later sentencing).

1744. Id. at 889, quoting Blackledge v. Perry, 417 U.S. 21, 27 (1974).
1745. 529 F.2d at 889; cf. United States v. Garrison, 527 F.2d 998, 1000 (8th Cir. 1975) (per

curiam) (court rejected defendant's contention that sentence was unjustified because harsher than
that of codefendant who pleaded guilty; variation within trial judge's discretion); United States v.
Rauhoff, 525 F.2d 1170, 1178-79 (7th Cir. 1975) (harsher sentence to defendant who stood trial
than codefendants who pleaded guilty not reviewable because within statutory maximum and no

evidence of vindictiveness).
1746. 417 U.S. 21, 27-29 (1974) (prosecutor may not bring serious charge against defendant

who requested trial de novo after judgment in summary proceeding; to do so would violate due
process as defendant must be free from apprehension of retaliation).

1747. 537 F.2d 1170 (4th Cir. 1976).
1748. Id at 1172-73 (defendant must not fear prosecutorial retaliation). The second

indictment contained 37 new charges and was based solely on evidence known at the time of the
original conviction. Id. at 1173.
1749. Id. at 1172-73.
1750. Id. at 1173. The Government argued that because the prosecutor did not know of the

crimes charged in the second indictment when the first was returned, the additional charges did
not offend due process in violation of Blackledge. Id. at 1172-73. The court disagreed because it



466 The Georgetown Law Journal [Vol. 65:201

The Fifth Circuit in United States v. Floyd1151 indicated that
courts should apply Pearce by focusing on the potential for
vindictiveness of the system at issue, rather than the actual
vindictiveness of the individuals involved.1752 Therefore, even though
the more severe second sentence was imposed by a different judge,
who had taken affirmative measures to guard against any

appearance of vindictiveness, the sentence was vacated because it
was harsher and was not entered in compliance with Pearce.1153 The
court noted that regardless of any vindictiveness shown by the
second judge, a belief that judges working in the same court have
an interest in discouraging retrials might deter defendants from

exercising their right to seek review.1754
Faced with the question of what constitutes increased punishment

subject to the procedural safeguards of Pearce, the Third Circuit in
United States v. Hawthorne1155 held that a second sentence of the
same length, but not including the potentially more lenient parole
terms of the first, constituted increased punishment requiring
justification.1756 As in Floyd, the court in Hawthorne applied Pearce
interpreted Blackledge as prohibiting new charges whenever apprehension of prosecutorial
vindictiveness is possible, regardless of whether that apprehension is founded on the bringing of
more serious charges for the same offense or on the charging of previously known offenses in the
absence of new evidence. Id. at 1173. But see Martinez v. Estelle, 527 F.2d 1330, 1331-32 (5th
Cir. 1976) (per curiam) (defendant indicted on same counts after bargained plea vacated took risk
of more severe sentence by choosing jury trial rather than equivalent plea bargain).

1751. 519 F.2d 1031 (5th Cir. 1975).
1752. Id. at 1034 (system giving rise to reasonable apprehension of vindictiveness requires

application of Pearce safeguards).
1753. Id. at 1035. The second judge had requested everyone concerned not to inform him of

the circumstances of defendant's earlier plea and indicated in the record that he had no knowledge
of the first sentence. Id. at 1033. Despite this and an explanation on the record of reasons for

imposing the second sentence, the Fifth Circuit vacated the second sentence because the judge
failed to include any information pertaining to conduct by the defendant that would justify the

harsher punishment. Id. at 1033-35.
1754. Id. at 1035; accord, United States v. Hawthorne, 532 F.2d 318, 323 (3d Cir. 1976)

(Pearce applies if resentencing judge, though consciously insulated from prior proceedings,
potentially was sensitive to institutional interests in a higher sentence).
1755. 532 F.2d 318 (3d Cir. 1976).
1756. Id. at 324. Hawthorne was originally sentenced to 10 years in prison with the provision

that he would be eligible for parole at the parole board's discretion. Id. at 324; see 18 U.S.C.

�4208(a)(2) (1970) (sentencing court may fix maximum prison term, specifying that prisoner
may become eligible for parole at such time as parole board may determine). The second sentence

made no express provision for parole eligiblity; consequently, he would be eligible for parole only
after serving one-third of his term as required by statute. Id.; see 18 U.S.C. �4202 (1970) (federal
prisoner serving term over 180 days may be paroled after serving one-third of term or after serving
15 years of life sentence or sentence of over 45 years). A critical factor in the conclusion that the
second sentence was more severe was an interpretation of section 4208(a)(2), which requires the
parole board to give meaningful consideration to parole by the time it would have been required to

do so under section 4202. Id. at 324; see Grasso v. Norton, 520 F.2d 27, 35 (2d Cir. 1975)
(statutory scheme evidences intent to provide meaningful review by one-third point in sentence).
But see Forbicetta v. United States, 515 F.2d 342, 34344 (5th Cir. 1975) (per curiam)
(imposition on resentencing of 2 1/2-year sentence, without benefit of section 4208(a)(2), in place
of 3 years with parole eligibility under section 4208(a)(2), is more severe because no likelihood of

earlier section 4208(a)(2) release with so short a sentence).
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notwithstanding the attempts of the judge to minimize the

appearance of vindictiveness.1757

Increase in Sentence. Once the defendant has begun his

sentence, any increase violates the double jeopardy clause of the

fifth amendment.1758 A sentence is considered to have been

increased improperly if any change in the type or length of

punishment has the effect of making its service more severe.1759 The

Fourth Circuit, however, this term held that assignment to a

maximum security prison geographically remote from defendants'
families does not constitute increased punishment of a constitu

tional magnitude, notwithstanding its acknowledgment that de
fendants were more amenable to rehabilitation in a medium

security facility closer to their homes.1760
If a district court fails to impose the sentence required by

statute, a subsequent imposition of that mandatory sentence does
not constitute double jeopardy.1761 Thus, the Fourth Circuit rejected
defendant's argument in Bell v. United States1162 that the

subsequent imposition of a mandatory special parole term that the

judge originally had neglected to mention was an unconstitutional
increase in punishment.1763 The district court was not enlarging
punishment, but rather was correcting an illegal sentence to

conform to the statutory mandate.1764 The Ninth Circuit extended

1757. 532 F.2d at 323.
1758. United States v. Benz, 282 U.S. 304, 306-07 (1931); Ex parte Lange, 85 U.S. (18 Wall.)

163, 169 (1874).
1759. See Sullens v. United States, 409 F.2d 545, 547 (5th Cir. 1969) (because defendant had

served part of illegal sentence, court could not vacate and impose sentence of 3 years with
immediate parole eligibility in place of original punishment of 6 months and 2 1/2-years
probation); Borum v. United States, 409 F.2d 433, 43940 (D.C. Cir. 1967), cerf. denied, 395 U.S.
916 (1969) (clarification of original sentencing order, which increased the aggregate term of

sentences by labeling them consecutive, violates double jeopardy after defendant had served 5 days
of sentence).

1760. United States v. Hillick, No. 75-1036, at 6 (4th Cir. Aug. 25, 1975) (unpublished per
curiam opinion) (court will not interfere with administration and management of prisons absent
showing of arbitrariness); cf. Kent v. United States, No. 75-1319, at 5 (4th Cir. Jan. 26, 1976)
(unpublished per curiam opinion) (failure to provide type of rehabilitative training thought
necessary when defendant initially sentenced is not illegal increase in punishment).

1761. Bozza v. United States, 330 U.S. 160, 165-67 (1947) (imposition of mandatory fine and

prison term 5 hours after incorrect sentencing to prison term only does not violate double
jeopardy clause).

1762. 521 F.2d 713 (4th Cir. 1975), cerf. denied, 424 U.S. 918 (1976).
1763. Id. at 716 (change at resentencing from 10 years' imprisonment without mention of

special parole term required by statute to 8 years with 3-year special parole term corrected illegal
omission and is not increase in punishment).

1764. Id. at 716; see United States v. Funk, No. 75-1833, at 2 (4th Cir. Dec. 16, 1975)
(unpublished per curiam opinion) (imposition of special parole term subsequent to original
sentence under section 841 is proper exercise of court's power to correct illegal sentence); 21
U.S.C. � 841(a) (1970); cf. St. Etienne v. United States, 517 F.2d 695, 696 (5th Cir. 1975) (per
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the rationale of Bell to hold that the double jeopardy clause does
not prohibit the imposition at corrective resentencing of a greater
penalty than is statutorily required. In United States v. Kenyon1765
the court rejected the defendant's argument that the imposition of
a special parole term exceeding the statutory minimum amounted
to an unconstitutional increase in punishment.1766 The court found
no support under the double jeopardy clause for so severely
limiting a judge in a resentencing proceeding,1767 but cautioned that
due process requires any punishment beyond the minimum to be
free from vindictiveness or the appearance of vindictiveness.1768 The
court therefore imposed a modified Pearce requirement of an

affirmative showing on the record that the court based the
increased punishment solely on the facts of the case.1769
The Seventh Circuit applies a much stricter standard than that

employed by the Ninth Circuit in Bell. In United States v.

Turner17,70 defendants had begun serving consecutive sentences for
multiple violations of the Federal Bank Robbery Act,1771 and their
sentences were vacated as violating the statutory ban against
pyramiding punishments for such multiple violations.1772 The district
court resentenced the defendants to single terms equaling the total
of their original consecutive sentences.1773 The Seventh Circuit held
that the sentence imposed on resentencing could not exceed the
most severe of those previously imposed on any one count.1774
Accordingly, the court required that the general sentence on all
counts imposed by the resentencing judge be reduced, even though

curiam) (resentencing for purposes of imposing previously neglected special parole term must
afford same procedural safeguards as initial sentencing because defendant might persuade court to
reduce original sentence in light of changed circumstances).

1765. 519 F.2d 1229 (9th Cir. 1975).
1766. Id at 1232.
1767. Id. at 1233.
1768. Id.
1769. Id (resentencing required because record did not meet test). The Kenyon holding and

Judge Bazelon's separate opinion in United States v. Moore strongly suggest an extension of Pearce
to situations other than that in which an increased sentence is imposed after a successful appeal.
See United States v. Moore, F.2d , , No. 73-1192, at 3 (D.C. Cir. May 25, 1976)
(Bazelon, C.J., separate statement); notes 1807-11 infra and accompanying text. This is a

particularly noteworthy trend because it indicates a narrow interpretation of United States v.

Dorszynski, 418 U.S. 424 (1974). In Dorszynski the Court refused to impose a requirement that
the judge explain his reasons for not sentencing a youth under the Federal Youth Corrections Act.
Id. at 441. Dorszynski had been regarded by some as a roadblock to appellate review of

sentencing. See Coffee, supra note 1632, at 1438.
1770. 518 F.2d 14 (7th Cir. 1975).
1771. 18U.S.C. �2113(1970).
1772. 518 F.2d at 15.
1773. Id.
1774. Id.
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that sentence equaled that expected by the defendants as a result
of their plea bargain.1775
In the belief that rehabilitative programs may especially benefit

youthful offenders,1776 Congress enacted the Federal Youth Correc
tion Act (FYCA)1777 which provides special correctional treatment
for youths who qualify.1778 If the defendant is less than 22 years
old at the time of conviction,1779 the court may order that the

youth be committed to the custody of the Attorney General for
observation and study to determine whether he will benefit from
treatment available under the Act.1780 Upon commitment of this

type, the youth will be examined by a classification team, usually
consisting of a psychologist, a parole officer, and another person

experienced in youth corrections, which recommends to the court

whether the defendant is amenable to treatment under the Act.1781
The Supreme Court held in United States v. Dorszynski1182 that
before denying FYCA treatment, the judge must make an explicit
"no benefit finding," but this finding need not be accompanied by
a statement of supporting reasons.1783
In United States v. Hopkins1184 the trial judge failed to make the

explicit no benefit finding required by Dorszynski before sentencing
the defendant as an adult.1785 The District of Columbia Circuit,
after reviewing the purposes of the Act, found that the record on

which the trial judge relied contained deficiencies and incon
sistencies and was hence unreliable for determining the youth's
potential for rehabilitation.1786 Consequently, the court remanded
the case for an explicit finding whether Hopkins would benefit
from treatment under the Act, and for reconsideration of the

1775. Id. at 17.
1776. H.R. REP. NO. 2979, 81st Cong., 2d Sess. 2-3 (1950).
1777. 18 U.S.C. �� 5005-26 (1970).
1778. Four sentencing alternatives are available under the Act: the court may suspend

imposition or execution of sentence and place the youth on probation, sentence the youth to the
custody of the Attorney General for treatment and supervision in a rehabilitative environment,
sentence the youth to a youth institution for a term not to exceed the maximum period
authorized by law for the crime, or, if the court finds that the youth will not derive benefit from
treatment available under either of the first twp alternatives, sentence the youth under any other
applicable penalty provision. Id. �� 5010(a)-(d).

1779. Id. � 5006(e).
1780. Id. � 5010(e).
1781. See United States v. Hopkins, 531 F.2d 576, 581 (D.C. Cir. 1976) (section 5010(e)

reports are helpful aids to assist judge in his awesome responsibilities under the Act).
1782. 418 U.S. 424 (1974).
1783. Id. at 441.
1784. 531 F.2d 576 (D.C. Cir. 1976). Prior to Dorszynski the District of Columbia Circuit

required a statement of reasons to accompany a no benefit finding. United States v Coefield 476
F.2d 1152, 1157 (D.C. Cir. 1973) (en banc).

'

1785. 531 F.2d at 579.
1786. Id. at 585.
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sentence in light of the record supplemented as necessary to cure

the deficiencies and inconsistencies.1787 The Fourth Circuit in
United States v.. Ingram1�* held that the trial court's inflexible
policy of sentencing all bank robbers as adults did not comply with
the requirement of making a no benefit finding.1789 The court
found that the judge's statement that he "wouldn't use that Youths
[sic] Corrections Act for a boy who goes into a bank with a gun
in his hand," demonstrated a failure by the judge to exercise any
discretion whatsoever.1790 The court remanded the case for

resentencing by another judge.1791
Hopkins and Ingram indicate that circuits will continue to review

the process by which the trial judge reaches his no benefit
determination. But when the process is acceptable, review of the
sentence will be limited in accordance with the holding of

Dorszynski.1192

POSTSENTENCE REVIEW UNDER RULE 35

A defendant may attack a sentence in one of two ways under
rule 35: he may either challenge the legality of the sentence per se

or challenge the manner in which it was imposed.1793 A sentence

1787. Id.
1788. 530 F.2d 602 (4th Cir. 1976) (per curiam).
1789. Id at 603.
1790. Id
1791. Id. at 604.
1792. See Johnson v. United States, No. 76-1087, at 2 (4th Cir. Apr. 8, 1976) (unpublished

opinion) (judge's statement "[t]he court does not feel that you are a proper candidate for the

Youth Correction Act" satisfied the requirement of finding no benefit); United States v. Thorne,
527 F.2d 840 (D.C. Cir. 1975) (per curiam) (court refused to review sentence accompanied by
explicit finding of no benefit); United States v. Smith, No. 75-1179, at 2 (4th Cir. Oct. 21, 1975)
(unpublished per curiam opinion) (court refused to review finding of no benefit accompanied by
no reasons).

1793. FED. R. CRIM. P. 35 (court may correct illegal sentence at any time). A sentence is

illegal within the meaning of the rule if it is in excess of the statutory maximum or in some other

way violates the applicable statute. Bozza v. United States, 330 U.S. 160 (1947); see United States

v. Hamilton, No. 74-2283, at 2-3 (4th Cir. Apr. 1, 1976) (unpublished per curiam opinion)
(sentence that illegally lacked mandatory special parole term amended under rule 35); United
States v. Turner, 518 F.2d 14, 16-17 (7th Cir. 1975) (imposition of consecutive sentences for

violating more than one section of Bank Robbery Act not contemplated by statute; remanded for
correction of sentence under rule 35). A sentence also is illegal and properly subject to a rule 35

motion if it is ambiguous in regard to the time and manner of service. See United States v.

Solomon, 468 F.2d 848, 850-51 (7th Cir. 1972), cert, denied, 410 U.S. 986 (1973) (internally
inconsistent sentence held illegal under rule 35).
A rule 35 attack on the legality of a sentence differs from a challenge under section 2255 in that

the latter may also include a collateral attack on the conviction, while the former is limited to the

legality of the sentence alone and does not reach the underlying conviction. 2 C.WRIGHT �583, at
563; see 28 U.S.C. �2255 (1970). Although both the rule and the statutory remedy allow an

attack on a sentence in excess of the maximum authorized by law, a defendant must be in custody
in order to proceed under section 2255, and there is no similar requirement for a rule 35 motion. 2

C. WRIGHT �583, at 563.
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that is illegal per se may be challenged under the rule at any time,
but a sentence that has been imposed in an illegal manner must be

challenged within 120 days from imposition, affirmance on appeal,
or entry of a Supreme Court order sustaining the original
judgment.1794 As long as a timely motion is filed, a court does not

lose jurisdiction over the motion by failing to act on it within the

prescribed time.1795 The time during which a defendant may move

to reduce the severity of his sentence is measured from the date of

its imposition rather than from the date on which any suspended
portion is revoked; therefore, a defendant may not move under rule

35 to reduce the sentence when his probation is revoked, unless
the date of revocation is less than 120 days from the date of

sentencing.1796 A defendant, however, may seek reduction of

sentence upon revocation of probation under the provisions of the

Probation Act.1797
Several recent decisions have held that failure to impose a

mandatory special parole term upon a defendant sentenced under
the Comprehensive Drug Abuse Prevention and Control Act of

19701798 will render the sentence illegal and subject to modification
at any time under rule 35. 1799 A judge must correct the error by
imposing the statutorily required special parole term at resen

tencing,1800 and some courts have held that the defendant must be

present at the corrective proceeding.1801

1794. FED. R. CRIM. P. 35. The time limitation is jurisdictional, and a court may not extend

it. United States v. Carlucci, No. 75-2244, at 3 (4th Cir. Mar. 10, 1976) (unpublished per curiam

opinion).
1795. United States v. Stollings, 516 F.2d 1287, 1288 (4th Cir. 1975) (judge retains

jurisdiction to dispose of motion for reasonable time after 120-day period).
1796. United States v. Kahane, 527 F.2d 491, 492 (2d Cir. 1975) (district court had no power

to reduce defendant's sentence because rule 35 motion submitted upon revocation of probation 4

years from date of sentencing). But see United States v. Carlucci, No. 75-2244, at 3 & n.l (4th Cir.
Mar. 10, 1976) (unpublished per curiam opinion) (court measured time period from date

probation revoked, but denied motion as not filed timely).
1797. 18 U.S.C. �3653(1970).
1798. 21 U.S.C. �841(b)(1)(A) (1970).
1799. See, e.g., United States v. Hamilton, No. 74-2283, at 3 (4th Cir. Apr. 1, 1976)

(unpublished per curiam opinion); Llerena v. United States, 508 F.2d 78, 81 & nn.6, 7 (5th Cir.
1975).
1800. Bell v. United States, 521 F.2d 713, 716 (4th Cir. 1975), cert, denied, 424 U.S. 918

(1976) (imposition of special term on resentencing affirmed); Llerena v. United States, 508 F.2d
78, 81 (5th Cir. 1975) (although defendant had served 13 months and had been released,
imposition of special parole term proper at resentencing); United States v. Funk, No. 75-1833, at 3
(4th Cir. Dec. 16, 1975) (unpublished per curiam opinion) (imposition of special parole term

subsequent to sentencing affirmed).
1801. See St. Etienne v. United States, 517 F.2d 695, 696 (5th Cir. 1975) (per curiam)

(remand for resentencing ordered because court imposed special parole term in absence of
defendant and counsel). The Fifth Circuit only requires the defendant's presence if the new

sentence is more onerous than the first. Caille v. United States, 487 F.2d 614, 616 (5th Cir. 1973)
(per curiam). Because the Fourth Circuit has ruled that the addition of a special parole term does
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Although judges are not required to provide an explanation for
the denial of a rule 35 motion to reduce sentence,1802 two decisions
this term suggest that, at least in certain situations, some

explanation may be required in the future. In United States v.

Cardi1803 the defendant appealed from the denial of his rule 35
motion, arguing that the district court should be required to

explain why it refused to reduce his sentence although two counts
in his original conviction had been reversed.1804 The Seventh Circuit
affirmed the denial of the motion, but indicated that an

explanation or reduction may be required if the invalidated counts
are "far more serious" than those affirmed and if the record is
unclear as to the impact of those counts on the original
sentence.1805 The court in Cardi, however, was satisfied with the
trial court's statement that other factors had been considered,
although the lower court did not enumerate those factors.1806 The
idea that a district court should explain its reasons for rejecting a

rule 35 motion to reduce a sentence finds additional support in a

separate statement filed by Chief Judge Bazelon of the District of
Columbia Circuit in United States v. Moore.1807 In that case, the
court vacated the original sentence due to the failure of the record
to show that defendant's offense was the type for which enhanced
punishment was statutorily permitted.1808 Although not joined by
the rest of the court, Judge Bazelon stated that he would require

not enhance the sentence, the defendant's presence may not be required at proceedings in which
the judge considers the imposition of a special parole term. See Bell v. United States, 521 F.2d
713, 716 (4th Cir. 1975), cert, denied, 424 U.S. 918 (1976) (due process safeguards against
vindictive resentencing not required because addition of special parole term does not increase

sentence).
1802. Cf. 2 C. WRIGHT �588 & n.14 (1969) (tradition of broad sentencing discretion of trial

court under rule 35).
1803. 519 F.2d 309 (7th Cir. 1975).
1804. Id. at 312. The defendant had been convicted of one count of conspiracy and three

substantive counts charging the unlawful sale of narcotic drugs. The Seventh Circuit had vacated
two of the substantive counts because of insufficient evidence. United States v. Cardi, 478 F.2d
1362, 1369-70 (7th Cir.), cert, denied, 414 U.S. 1001 (1973).
1805. 519 F.2d at 312-13; see McGee v. United States, 462 F.2d 243, 24647 (2d Cir. 1972)

(resentencing or explanation required after trial court denied rule 35 motion despite invalidation
of most serious count). The court in Cardi reasoned that conviction of a serious charge in a

multicount indictment is more likely to affect the original sentencing determination. 519 F.2d at

312-13.
1806. 519 F.2d at 312.
1807. F.2d , No. 73-1192 (D.C. Cir. May 25, 1976)
1808. Id. at , No. 73-1192, at 6-7. The defendant was originally sentenced to eight

concurrent doubled sentences of from 10 to 30 years to run consecutively with a sentence of 5 to
15 years on other counts. Id. at , No. 73-1192, at 2-3. The enhanced punishment was
imposed under a statute authorizing doubled sentences upon conviction of distributing a

controlled substance to minors. Id. ; see 21 U.S.C. �845 (1970). The District of Columbia Circuit
vacated the doubled punishment counts on the grounds that there was neither a charge nor a

finding that the recipients of the drugs were minors F.2d at , No. 73-1192, at 34, 6-7.
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the trial judge to "clearly articulate the bases" for the sentence

imposed on remand in order to ensure that the invalidated counts

were not considered in establishing a new punishment.1809 Such an

explanation, in Judge Bazelon's view, would provide a procedure
comporting with the rudimentary demands of fairness.1810 Although
Moore did not involve a rule 35 motion, the authority cited by
Judge Bazelon strongly indicates that he would require a similar
statement for a failure to reduce sentence under that rule, at least
if some of the original counts of conviction subsequently had been
invalidated.1811

Terence F. Brennan

1809. F.2d at , No. 73-1192, at 1 (Bazelon, C.J., separate statement).
1810. Id. at , No. 73-1192, at 3.
1811. See id. at , No. 73-1192, at 3. Among other cases, Chief Judge Bazelon cited

McGee v. United States, in which the Second Circuit held that a lower court had erred by not
explaining its decision to deny a rule 35 motion after the appellate court had invalidated one of
the counts on which the defendant had been convicted. Id. at , No. 73-1192, at 3 n.8- see

McGee v. United States, 462 F.2d 243, 246-47 (2d Cir. 1972).
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Review Proceedings

mandamus

The All Writs Act1812 empowers a superior federal court to issue
a writ of mandamus to confine an inferior court to the lawful
exercise of its jurisdiction or to compel the court to exercise its

authority.1813 Although the courts have not limited mandamus by
adopting an unduly narrow or technical definition of jurisdiction,
only exceptional circumstances amounting to an "usurpation of

power" will justify its issuance.1814 The writ may not be used to

1812. 28 U.S.C. �1651 (1970). See generally 9 J. MOORE 110.26-.30; Note, Supervisory
and Advisory Mandamus Under the All Writs Act, 86 HARV. L. REV. 595 (1973). The procedure
for applying for a writ of mandamus from a court of appeals is governed by rule 21 of the Federal
Rules of Appellate Procedure. FED. R. APP. P. 21; see 9 J. MOORE H 110.30.

1813. Will v. United States, 389 U.S. 90, 95 (1967) (mandamus improper because district court
did not exceed jurisdiction in ordering Government to furnish bill of particulars).
1814. Kerr v. United States Dist. Court, 96 S. Ct. 2119, 2124 (1976) (denial of corrections

officials' petition for writ proper because less extreme alternatives available to protect petitioners'
asserted privilege with respect to contents of personnel files); Will v. United States, 389 U.S. 90,
95 (1967) (mandamus improper because district court did not abuse discretion or exceed

jurisdiction in ordering bill of particulars to be furnished).
Abuse of discretion by a district court is not necessarily an exceptional circumstance justifying

the issuance of a writ. Compare In re Evans, 524 F.2d 1004, 1007 (5th Cir. 1975) (writ granted
because judge had no discretion to deny defense attorney's application to appear pro hac vice in
absence of conduct justifying disbarment) with In re Estelle, 516 F.2d 480, 484 (5th Cir. 1975),
cert, denied, 96 S. Ct. 2637 (1976) (mere abuse of discretion in allowing United States to
intervene on behalf of state prisoners in civil rights suit would not entitle state warden to
mandamus absent showing of hardship or immediate irreparable harm).
District courts as well as courts of appeals may issue writs of mandamus under the Act. 28

U.S.C. �1651 (1970). The degree to which the district courts' power under the Act enables them
to compel private individuals and organizations to assist in law enforcement is unsettled. Compare
United States v. Illinois Bell Tel. Co., 531 F.2d 809, 814-15 (7th Cir. 1976) (district court's
authority extends to compelling telephone company to assist in court-ordered installation of pen
register device) with Application of United States, F.2d , , No. 76-1155, at 4914-15
(2d Cir. July 13, 1976) (district court order compelling telephone company to assist in installation
of pen register an abuse of discretion in absence of express congressional authorization of such
orders).

District courts' mandamus power derives also from the Mandamus and Venue Act of 1962,
which enables courts to compel acts of a ministerial nature by federal officers and agencies.
Mandamus and Venue Act of 1962, 28 U.S.C. �� 1361, 1391 (1970). See generally Byse and
Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 and "Non-statutory" Judicial
Review of Federal Administrative Action, 81 HARV. L. Rev. 308 (1967). An act is ministerial
if based upon a duty so clearly defined as to be free from all doubt. Wiren v. Eide, No.
74-1169, at 4-5 (9th Cir. Sept. 3, 1975) (unpublished opinion) (mandamus to compel Customs
Bureau to return car confiscated in connection with contraband seizure does not lie because
official's duty is discretionary).

The Second Circuit this term approved a district court order requiring prison officials to
provide a Jewish prisoner with a diet that did not violate the dietary laws he observed. Kahane
v. Carlson, 527 F.2d 492, 496 (2d Cir. 1975). Noting that the prison officials' duty to guard
against unnecessary infringements of prisoners' rights is clear, the court observed that the
officials nonetheless have reasonable discretion in determining how to protect those rights. Id.
at 495, 496. The approved order did not specify particular dietary items or methods of
preparation. Id. at 496.
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compel an inferior court to act in excess of its powers1815 or to
restrain it where it has inherent authority to act.1816

Mandamus is not a substitute for appeal1817 and may not be used
to circumvent the policy against piecemeal litigation and review.1818
The Supreme Court in Kerr v. United States District Court1619
indicated that the practice of issuing the writ in anything less than

extraordinary situations tends to contravene the congressional policy
favoring final review.1820 In Kerr, a state prisoners' civil rights
action against correction officials, defendants sought mandamus to

compel the district court to vacate two discovery orders relating to

personnel and prisoner files, arguing that in camera inspection
should precede release of the files.1821 The Ninth Circuit denied the

petition,1822 and the Supreme Court affirmed, noting that the denial
did not preclude defendants from returning to the district court for
reconsideration of the request for in camera review, and thus they
had a remedy short of mandamus.1823

The courts of appeals have a supervisory mandamus power to

decide questions of the proper exercise of judicial power and

1815. In re Carter, No. 75-2302, at 3 (4th Cir. Dec. 11, 1975) (unpublished per curiam

opinion) (writ will not issue to compel enlargement of time for filing notice of habeas appeal
beyond period allowed by rule 4).

1816. In re Wainwright, 518 F.2d 173, 174 (5th Cir. 1975) (per curiam) (writ denied
because release of state prisoner on bond pending adjudication of habeas corpus application
was within power and jurisdiction of district court). Moreover, the writ may not be used to

direct a district judge to refrain from delegating this inherent power to a magistrate if no
statutory or higher court authority forbids such delegation. Id. at 175.

1817. Bruno v. Hamilton, 521 F.2d 114, 117 (8th Cir. 1975) (per curiam) (mandamus
improper because magistrate's order disqualifying bondsman appealable to district court); In re

Estelle, 516 F.2d 480, 483 (5th Cir. 1975), cert, denied, 96 S. a. 2637 (1976) (order allowing
United States to intervene in state prisoners' suit properly reviewable on final appeal).

1818. Will v. United States, 389 U.S. 90, 104 (1967) (congressional policy of finality
militates against issuance of mandamus in absence of showing that district court exceeded

powers and jurisdiction); In re Estelle, 516 F.2d 480, 484-85 (5th Cir. 1975), cert, denied, 96
S. Ct. 2637 (1976) (mandamus review of order allowing government intervention on behalf of
state prisoners in civil rights suit would subvert rule of finality and established modes of

appeal); see Rastelli v. Piatt, 534 F.2d 1011, 1012 (2d Cir. 1976) (per curiam) (denial of
motion for continuance not reviewable by mandamus despite possibility that subsequent
conviction would be reversed on appeal).
1819. 96 S. a. 2119 (1976).
1820. Id. at 2124; see 28 U.S.C. �1291 (1970) (conferring jurisdiction on courts of appeals

to review all final decisions of district courts); id. �1292 (conferring jurisdiction on courts of

appeals to review interlocutory orders only under narrowly defined circumstances). The
Criminal Appeals Act allows government appeals from final judgments in criminal cases. 18
U.S.C. �3731 (1970).

1821. 96 S. Ct. at 2119-23.
1822. Kerr v. United States Dist. Court, 511 F.2d 192 (9th Cir. 1975), aff'd, 96 S. Ct. 2119

(1976). The court based its denial on the failure of the appropriate high-level officials to assert

privilege with respect to the files and on the lack of specificity in the assertions made. Id. at

198-99.
1823. 96 S. a. at 2125.
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administration.1824 Two circuits this term invoked supervisory
mandamus after concluding that meaningful review of the district

courts' actions otherwise would be unavailable. The First Circuit
issued a writ compelling a district judge to conduct guilty plea
proceedings in accordance with rules 11 and 20 of the Federal Rules

of Criminal Procedure.1825 The appellate court concluded that the
district court's refusal to accept the guilty plea under the

circumstances amounted to a judicial suspension of rule 20. 1826

Similarly, the Second Circuit issued a writ to compel a district court
to refrain from advising the defendant, prior to his entering a plea,
what sentence would be imposed if he pleaded guilty.1827 The court

of appeals held that the district court's proposed action would create

the very dangers rule 11 was designed to avoid by prohibiting judicial
involvement in the plea bargaining process.1828

APPEAL

Jurisdiction. The federal courts of appeals have jurisdiction
to review final decisions of the district courts,1829 and criminal

proceedings generally become final and appealable once sentence is

imposed.1830 Appeals in criminal cases must be filed within 10 days
after the entry of the judgment or order appealed from, although

1824. La Buy v. Howe Leather Co., 352 U.S. 249, 259-60 (1957) (mandamus proper to
restrain judge from abusing discretionary power to refer cases to special master); United States
v. Werker, 535 F.2d 198, 200 (2d Cir. 1976) (mandamus proper to restrain judge from

implementing procedure for disclosing prospective sentence to defendant before entry of guilty
plea).

1825. In re Arvedon, 523 F.2d 914, 916-17 (1st Cir. 1975). Rule 11(e) provides a procedure
for acceptance of guilty pleas, and rule 20(a) allows a defendant to enter a guilty plea in a

district other than that in which he was indicted. Fed. R. CRIM. P. 11(e), 20(a). Despite the
provisions of rule 20, the district judge refused to accept the defendant's plea of guilty upon
learning that defendant was reluctant to return to the district where he had been indicted. 523
F.2d at 916.

1826. 523 F.2d at 916. The court pointed out that the purpose of rule 20, to benefit a

defendant by sparing him the hardship of returning to another jurisdiction for trial, applied
directly to the defendant. Id.

1827. United States v. Werker, 535 F.2d 198, 205 (2d Cir. 1976).
1828. Id. at 201; FED. R. CRIM. P. 11. These dangers include the possibility that a judge

may coerce a defendant into an involuntary plea, sparing the judge a lengthy trial, and that the
defendant may view the judge as an adversary. 535 F.2d at 201-03.

1829. 28 U.S.C. �1291 (1970) (conferring jurisdiction to decide appeals generally); 18
U.S.C. �3731 (1970) (permitting government appeals in criminal cases except when limited by
the double jeopardy clause).

1830. United States v. Duardi, 514 F.2d 545, 547-48 (8th Cir. 1975) (order rejecting
application of special offender statute to defendant not final because final sentence not imposed).
The Supreme Court has indicated that a judgment is final for the purpose of an appeal if it
terminates the litigation on the merits, with only execution of the judgment remaining. Parr v.
United States, 351 U.S. 513, 518 (1956). See generally Redish, The Pragmatic Approach to

Appealability in the Federal Courts, 75 COLUM. L. Rev. 89 (1975) (standards of finality).
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the district court has discretionary power to enlarge the period an

additional 30 days upon the petitioner's showing of excusable
neglect.1831 The time for filing notice of appeal runs from the date
of the formal order rather than from a previous oral indication by
the court of its intent to make an order.1832
In general, the Supreme Court has jurisdiction over appeals from

a three-judge court,1833 from a court of appeals decision that a state

statute is unconstitutional,1834 and from the highest court of a state
in which a decision could be had that a statute of the United
States is invalid or that a state statute is not invalid under the
Constitution or laws of the United States.1835 The Court generally
has jurisdiction by writ of certiorari over any decision by a court

of appeals.1836 This term the Court indicated that a defendant's
death while his petition for certiorari is pending results merely in
dismissal of the petition.1837 Its position previously had been that
death necessitated vacation of the judgment below and dismissal of
the indictment.1838

1831. FED. R. APP. P. 4(b). A notice of appeal filed between 10 and 30 days after the
entry of the order or judgment appealed from may be treated as a motion to extend the filing
period. United States v. Funk, No. 75-1833, at 2-3 (4th Cir. Dec. 16, 1975) (unpublished per
curiam opinion) (denial of motion for extension proper because petitioner did not explain
failure to file within 10-day period; subsequent explanation made more than 30 days after
judgment does not cure failure to comply); FED. R. APP. P. 4(b) (30-day extension upon
showing of excusable neglect). The district court's denial of an extension is reviewable for abuse
of discretion. United States v. Lewis, 522 F.2d 1367, 1369 (5th Cir. 1975) (per curiam)
(remand to district court for further proceedings and written findings on issue of excusable
neglect to permit effective appellate review of order dismissing appeal). After expiration of the
time in which an extension may be granted, the district court is powerless to grant an extension
and the court of appeals may not enlarge the time for filing notice of appeal. FED. R. APP. P.
26(b) (barring enlargements with respect to appeal); cf. In re Carter, No. 75-2302, at 3 (4th
Cir. Dec. 11, 1975) (unpublished per curiam opinion) (no power to enlarge time for filing
appeal under rule 4(a) from denial of habeas corpus petition).

The courts of appeals lack jurisdiction to hear appeals not timely filed under rule 4(b).
United States v. Stoddard, No. 76-1075, at 3 (4th Cir. Apr. 5, 1976) (unpublished per curiam

opinion) (untimely appeal from conviction); cf. Harrison v. United States, No. 75-2373, at 2
(4th Cir. Apr. 22, 1976) (unpublished opinion) (no jurisdiction under rule 4(a) to hear
untimely appeal from denial of request for transcript).
1832. United States v. St. Laurent, 521 F.2d 506, 511 (1st Cir. 1975), cert, denied, 423

U.S. 1049 (1976); see United States y. Flores, F.2d , , No. 76-1195, at 4837
& n.3 (2d Cir. July 9, 1976) (30-day time limit on government appeals runs from date of oral
decision in absence of more formal order).
1833. 28 U.S.C. �1253 (1970). Congress recently limited the general three-judge court

requirement to cases challenging the constitutionality of the apportionment of congressional
districts or statewide legislative bodies. Act of Aug. 12, 1976, Pub. L. No. 94-381, �� 1-4, 90 Stat.
1119.

1834. 28U.S.C. �1254(2) (1970).
1835. Id. �� 1257(1), (2).
1836. Id. �1254(1).
1837. Dove v. United States, 423 U.S. 325 (1976) (per curiam).
1838. Durham v. United States, 401 U.S. 481, 483 (1971) (per curiam). In Durham the

Court noted that death prior to direct review of a criminal conviction "abates" proceedings
from the inception of the prosecution. Id. at 483; accord, United States v. Toney, 527 F.2d 716,
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The congressional policy against piecemeal litigation1839 is

especially compelling in criminal cases because delay will impede
the efficient dispensation of justice.1840 Nevertheless, the Cohen
doctrine permits immediate appeal of interlocutory orders deter

mining important rights that are separable from and collateral to
the rights asserted in the main action and that would be lost if

appeal were deferred until final judgment.1841 Although the denial
of a motion to dismiss ordinarily is not immediately appealable,
several circuits have permitted immediate appeal if the motion to

dismiss alleges a violation of the double jeopardy clause.1842 The

720 (6th Cir. 1975) (defendant's death pending appeal of conviction to court of appeals results in
remand for dismissal).
The petitioners in Durham and Dove died after their petitions had been docketed, but before

the Court had decided whether to grant or deny. 423 U.S. 325 (1976); 401 U.S. 481 (1971).
In Edwards v. United States, in which the Court vacated the judgment as to one petitioner and
remanded for dismissal on authority of Durham, the petitioner had died after the Court had
granted his petition for certiorari. 415 U.S. 800, 801 n.l (1974). Whether the reversal of
Durham extends to petitioners who die after grant of certiorari or after remand remains in
question. See United States v. Janney, 525 F.2d 1208, 1209 (5th Cir. 1975) (per curiam)
(defendant's death after Supreme Court's remand requires remand by court of appeals for
dismissal in district court).

1839. Kerr v. United States Dist. Court, 96 S. Ct. 2119, 2124 & n.6 (1976) (dictum)
(congressional policy of finality dating from Judiciary Act of 1789 limits interlocutory review
to narrowly circumscribed range of circumstances); Cobbledick v. United States, 309 U.S. 323,
325 (1940) (longstanding policy of finality prevails except when adherence would defeat review
entirely); see In re Grand Jury Proceeding, 528 F.2d 983, 984-85 (5th Cir. 1976) (per curiam)
(appeal of denial of motion to quash subpoena dismissed for lack of jurisdiction; denial not
find and not within established exceptions to finality requirement); 2:8 U.S.C. �1291 (1970)
(conferring jurisdiction to hear appeals from final judgments); id. �1292 (permitting
interlocutory appeals only under narrowly defined circumstances); 18 U.S.C. �3731 (1970)
(permitting government appeals from final judgments and limited category of interlocutory
orders).
1840. Di Bella v. United States, 369 U.S. 121, 124 (1962) (ruling on preindictment motion

to suppress not appealable as final order); see Rastelli v. Piatt, 534 F.2d 1011, 1012 (2d Cir.
1976) (per curiam) (denial of motion for continuance not reviewable on appeal despite risk that
subsequent conviction would be reversed).
1841. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949) (denial of motion to

require plaintiff stockholder to post bond in derivative suit immediately appealable under
section 1291); see Note, Interlocutory Appeals in the Federal Courts under 28 U.S.C. 1292(b),
88 HARV. L. REV. 607, 631-32 (1975) (tendency to relax requirements of section 1292(b)
parallels relaxation of final judgment rule through collateral order and supervisory mandamus
doctrines). In employing the Cohen doctrine to dismiss an appeal from the denial of a motion to
force prison officials to expand visiting privileges for paralegals, the Second Circuit this term
balanced the disadvantages of piecemeal appeal against the importance of the question raised by
the denial. Shakur v. Malcolm, 525 F.2d 1144, 1147-48 (2d Cir. 1975) (denial of motion did not
raise questions of sufficient importance or involve sufficiently severe restrictions on rights to
justify immediate appeal).

1842. E.g., United States v. Barket, 530 F.2d 181, 185 (8th Cir. 1975), petition for cert
filed, 44 U.S.L.W. 3584 (U.S. Apr. 13, 1976) (No. 75-1280) (denial of motion to dismiss first
count of indictment after acquittal on second count); United States v. Starks, No. 75-2071, at 1 (3d
Cir. Feb. 10, 1976) (unpublished opinion), cert, granted sub nom. Abney v. United States, 96
S. Ct. 2646 (1976) (No. 75-6521) (denial of motion based on duplicitous indictment); United
States v. DiSilvio, 520 F.2d 247, 248 n.2a (3d Cir.), cert, denied, 423 U.S. 1015 (1975) (denial
of motion to dismiss second indictment after initial indictment dismissed as defective); United
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Second Circuit in United States v. Alessi1M3 permitted immediate

appeal of a motion to dismiss in which defendant challenged the
indictment as being barred by the terms of a plea bargain
agreement; the court noted that the interests at stake were similar to
those involved in a double jeopardy allegation.1844 In a further

expansion of immediate appeals beyond the double jeopardy context,
the Fourth Circuit this term reviewed an interlocutory denial of a

motion to dismiss based on an asserted infringement of the
defendant's speedy trial right.1845 The denial of a motion for the
return of seized property,1846 however, is not an immediately
appealable final order unless the motion is "in no way tied to a

criminal prosecution in esse against the movant."1847 A motion is

independent of a prosecution in esse if made solely for the return of

property.1848
States v. Beckerman, 516 F.2d 905, 906-07 (2d Cir. 1975) (denial of motion to dismiss second
indictment after trial ended in jury deadlock); United States v. Lansdown, 460 F.2d 164,
172-73 (4th Cir. 1972) (denial of motion to dismiss after first trial ended in mistrial against
defendant's wishes). Contra, United States v. Bailey, 512 F.2d 833, 836-38 (5th Cir.), cert.
dismissed, 423 U.S. 1039 (1975) (denial of motion to dismiss based on double jeopardy allegation
not appealable because order would merge with final judgment).

1843. F.2d _ , No. 76-1044 (2d Cir. May 26, 1976).
1844. Id. at , No. 76-1044, at 3884. In a later appeal in the same case, a different panel

concluded that the Cohen doctrine should not apply generally to pretrial orders to dismiss
indictments, but decided to allow an immediate appeal nevertheless, citing precedent in the
Second Circuit and the possibility of a Supreme Court decision in the 1976 term. United States
v. Alessi, F.2d , , No. 76-1189, at 4808 (2d Cir. July 7, 1976) (denial of motion
to dismiss narcotics indictment on grounds prosecution barred by terms of plea bargain agreement
immediately appealable).

1845. United States c. MacDonald, 531 F.2d 196, 199-200 (4th Cir. 1976), petition for cert.
filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892).

1846. FED. R. CRIM. P. 41(e). The rule permits the district court, on motion, to return

property to one entitled to lawful possession. Id. Property restored under the rule is not

subsequently admissible in evidence in any hearing or trial. Id. After the filing of an indictment
or information, a motion under rule 41(e) is treated also as a motion to suppress under rule 12.

Id.; see FED. R. CRIM. P. 12.
1847. Di Bella v. United States, 369 U.S. 121, 131-32 (1962). The Court indicated that a

prosecution is in esse if there is, at the time of the ruling, an outstanding complaint, a

detention or release on bail following arrest, an arraignment, an information, or an indictment.

See id. at 131. The First Circuit this term suggested, but did not decide, that a prosecution is

not in esse until the criminal process shifts from the investigatory to the accusatory stage. Shea
v. Gabriel, 520 F.2d 879, 882 (1st Cir. 1975) (dictum) (appeal from denial of prearrest
preindictment motion to suppress dismissed for lack of jurisdiction; denial of motion for return

affirmed).
1848. Di Bella v. United States, 369 U.S. 121, 131-32 (1962). The First Circuit holds that a

motion for return of property may be separated for purposes of appeal from a motion to

suppress the property as evidence. Shea v. Gabriel, 520 F.2d 879, 881 (1st Cir. 1975) (appeal
from denial of prearrest, preindictment motion to suppress dismissed for lack of jurisdiction;
denial of motion for return of property affirmed). The Fifth Circuit, however, has held that a

motion for return of property coupled with a motion to suppress is not immediately
appealable. United States v. Glassman, 533 F.2d 262, 263 (5th Cir. 1976). The court also

indicated that a motion for the return of property pursuant to rule 41(e) operates as a motion

to suppress evidence because returned property is inadmissible in any hearing or trial. Id. at 263

n.2; see FED. R. CRIM. P. 41(e).
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Appeals by the Government must derive from express statutory
authority,1849 which the Criminal Appeals Act1850 presently provides.
Recent amendments to the Act1851 removed all barriers to

government appeals save those imposed by the double jeopardy
clause.1852 Thus, a pretrial dismissal of an indictment or information
is appealable if jeopardy has not attached.1853 The Fifth Circuit this
term indicated that the Government may appeal a dismissal even

after jeopardy attaches if the defendant deliberately does not assert

until midtrial a legal defense he could have made before trial

began.1854

1849. United States v. Jenkins, 420 U.S. 358, 363 (1975); see FED. R. APP. P. 4(b)
(government appeals to be made within 30 days of entry of judgment or order appealed from).
1850. 18 U.S.C. �3731 (1970).
1851. Omnibus Crime Control Act of 1970, 18 U.S.C. �3731 (1970).
1852. E.g., United States v. Wilson, 420 U.S. 332, 337-38 (1975) (Act intended to remove

all statutory barriers to government appeals; remaining limitations on government right of
appeal are constitutional); United States v. Beck, 483 F.2d 203, 206 (3d Cir. 1973)
(Government entitled to appeal whenever appeal constitutionally permissible). In light of the
amendments, the focus of inquiry into whether a government appeal will lie has shifted from
the provisions of the Act to the policies underlying the double jeopardy clause. United States v.

Means, 513 F.2d 1329, 1332 (8th Cir. 1975); see United States v. Wilson, supra at 339
(Congress intended to avoid creating nonconstitutional bars to government appeals). The Act is
to be liberally construed. United States v. Correia, 531 F.2d 1095, 1097 (1st Cir. 1976)
(although issue of appellate jurisdiction not briefed or argued, court may assume arguendo that
jurisdiction present).

1853. Serfass v. United States, 420 U.S. 377, 394 (1975). In Serfass the Court based its
conclusion that jeopardy had not attached on a finding that the dismissal at a pretrial hearing
had not subjected the defendant to the risk of being found guilty. Id. at 391-92.
In United States v. Pereira, the Fifth Circuit rejected a defendant's assertion that jeopardy

had attached prior to a hearing on his motion to dismiss; thus the Government was not

precluded from appealing dismissal of the indictment. 524 F.2d 969, 973-75 (5th Cir. 1975).
The defendant argued that his waiver of a jury trial had placed him within the trial jurisdiction
of the court and that the dismissal of the indictment for lack of speedy prosecution was

equivalent to a judgment on the merits. Id. at 973. The Fifth Circuit found that the failure of
the trial court to approve the waiver of jury trial meant that jeopardy had not attached. Id. at
974-75; see FED. R. CRIM. P. 23(a) (courts must approve waiver of jury trial). The court
indicated also that even if the waiver had been effective, jeopardy would not have attached at
the time of dismissal because the only matter pending at the hearing on the motion to dismiss
was the defendant's claim that he had been denied a speedy trial, and thus a trial, if held,
would be a wholly separate event. 524 F.2d at 975; see Serfass v. United States, supra at 394
(double jeopardy clause does not bar government appeal if defendant has not been put to trial
before trier of facts, whether factfinder be judge or jury).

1854. United States v. Kehoe, 516 F.2d 78, 96 (5th Cir. 1975), cert, denied, 424 U.S. 909
(1976). The initial indictment against the two defendants in Kehoe had been dismissed after the
Government's case-in-chief on the ground that it failed to charge an offense against the United
States. Id. at 80-81. The reindictment was dismissed on double jeopardy grounds. Id. In
deciding that the Government could reindict the defendants, the court emphasized that the
defendants' reasons for not asserting the defense before trial were purely tactical. Id. at 86. The
court's holding that double jeopardy protection does not extend to a defendant who allows
himself to be placed in jeopardy for tactical reasons before asserting a legal defense answers a

question the Supreme Court expressly reserved in Serfass v. United States. See 420 U S 377 394
(1975).
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The Government also may appeal orders suppressing or excluding
evidence, or requiring the return of seized property, if the orders
are made before jeopardy attaches and a United States attorney
certifies that the appeal is not being sought to delay the

proceedings.1855 Two circuits allow government appeals from orders
that exclude prospective government testimony as a penalty for the
Government's refusal to disclose the names and addresses of its
witnesses.1856 The Government may appeal the granting of an

acquittal after a verdict of guilty if a successful appeal would result

solely in reinstatement of the verdict.1857 Appeal by the Govern
ment will not lie, however, if further inquiry of a factual nature
would be necessary on remand.1858

Standard of Review. On matters peculiarly within the
district courts' discretion, the courts of appeals defer to the

judgment of district courts, reviewing only for abuse of dis
cretion.1859 Appellate courts, however, retain authority to determine
the scope of the lower courts' discretion.1860 The Fifth Circuit this

1855. 18 U.S.C. �3731 (1970). The United States attorney also must certify to the district
court that the evidence proffered for admission is substantial proof of a material fact. Id.
1856. United States v. Cannone, 528 F.2d 296, 298 (2d Cir. 1975) (pretrial order requiring

disclosure of names and addresses of government witnesses constituted abuse of discretion
because two defendants already indicted for beating grand jury witness); see United States v.

Battisti, 486 F.2d 961, 966 (6th Cir. 1973) (mandamus inappropriate because order compelling
disclosure of names and addresses of government witnesses and providing for exclusion of

evidence was directly appealable).
Recognizing that the Criminal Appeals Act literally allows appeals only from orders that

actually exclude evidence, the court in Battisti justified its expansion of the Act to cover orders
that make exclusion the penalty for noncompliance on the basis of the Act's legislative history
and its mandate for liberal construction. Id. at 967.

1857. United States v. Wilson, 420 U.S. 332, 344-45 (1975) (judgment notwithstanding jury
verdict based on infringement of defendant's speedy trial rights appealable); United States v.

Bumette, 524 F.2d 29, 29-30 (5th Cir. 1975), cert, denied, 96 S. Ct. 1673 (1976) (judgment
notwithstanding jury verdict based on insufficiency of evidence appealable).

1858. United States v. Jenkins, 420 U.S. 358, 370 (1975) ("dismissal" of indictment after
bench trial nonappealable because remand would necessitate factual inquiry into issues relating
to elements of offense charged); United States v. Fayer, 523 F.2d 661, 664 (2d Cir. 1975)
(acquittal after bench trial not appealable; unclear whether district court's finding on issue of

motive based on law or fact). See generally Note, Government Appeal in Criminal Prosecutions -

1970 Amendment, 12 AM. CRIM. L. REV. 539 (1975).
1859. E.g., United States v. Jones, 534 F.2d 1344, 1346 (9th Cir. 1976) (per curiam)

(decision to substitute alternate juror under rule 24(c) upheld as within lower court's

discretion); United States v. Iannelli, 528 F.2d 1290, 1292 (3d Cir. 1976) (denial of rule 33
motion for new trial within trial court's discretion); United States v. Kills Crow, 527 F.2d 158,
160 (8th Cir. 1975) (per curiam) (refusal to admit evidence for lack of sufficient foundation
for materiality upheld as within court's discretion); United States v. Scott, 518 F.2d 261, 269
(6th Cir. 1975) (denial of motion to dismiss for delay not amounting to constitutional violation

upheld as within trial judge's supervisory power under rule 48(b)).
1860. See United States v. Bledsoe, 531 F.2d 888, 891 (8th Cir. 1976) (discretionary

admission of evidence of prior criminal behavior reversed in light of evidence's remoteness in

time and lack of bearing on the issues). See generally Rosenberg, Judicial Discretion of the Trial

Court Viewed From Above, 22 SYRACUSE L. REV. 635, 649-50 (1971).
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term indicated that the Government's discretion on whether to

prosecute, based on its constitutional mandate to enforce the law,
limits a district court's discretion to reject a plea bargain agreement
on grounds of prosecutorial bad faith.1861 Similarly, a district
court's discretionary power to deny a motion for severance is

limited by the prohibition of misjoinder embodied in rule 8(a) of
the Federal Rules of Criminal Procedure.1862 In reviewing a sentence

that falls within statutory limits, an appellate court ascertains first
whether the sentencing judge exercised discretion, and then whether
the discretion was abused.1863 Although a judge has discretion to

impose identical sentences on defendants whose participation in the
crime varied,1864 or disparate sentences on codefendants engaged in
the same criminal activity,1865 the preservation of the appearance of

judicial integrity and impartiality requires that the reasons for any
substantial disparity appear on the record.1866

1861. United States v. Cowan, 524 F.2d 504, 512-13 (5th Cir. 1975). Although the court
confirmed that a district court has discretion to refuse to dismiss when necessary to protect the
public interest, it ruled that the district court had encroached upon the power of the executive
to weigh the relative importance of two prosecutions against a defendant and dismiss one in
exchange for a guilty plea in the other. Id. at 512-14. The court noted also that nothing in the
record overcame the presumption that the prosecutors acted in good faith for the reasons

articulated in the motion to dismiss. Id.
1862. See United States v. Campanale, 518 F.2d 352, 359 (9th Cir. 1975) (per curiam), cert.

denied, 423 U.S. 1050 (1976) (denial of motion for severance reviewable only for abuse of
discretion where multiple defendants' participation in same transaction indicates proper joinder);
United States v. Marionneaux, 514 F.2d 1244, 1248 (5th Cir. 1975) (court must grant motion to
sever as matter of law if existence of two distinct conspiracies indicates improper joinder); FED.
R. CRIM. P. 8(a) (establishing standards for joinder); FED. R. CRIM. P. 14 (authorizing court to
order severance); cf. United States v. Park, 531 F.2d 754, 760 & n.3 (5th Cir. 1976) (court's
discretionary power to deny motion to consolidate separate indictments under rule 13 limited by
rule 8(a) requirements as to joinder of offenses). See generally notes 777, 837 supra and
accompanying text.
1863. Fiveash v. United States, No. 75-1231, at 4 (4th Cir. Apr. 27, 1976) (unpublished per

curiam opinion) (disparity between sentences imposed on defendants not an abuse of
discretion); see United States v. Hillick, No. 75-1036, at 3-6 (4th Cir. Aug. 25, 1975)
(unpublished per curiam opinion) (imposition of identical sentences on defendants despite
convictions on varying number of counts upheld). See generally Comment, The Rule of
Nonreview: A Critical Analysis of Appellate Scrutiny of Criminal Sentences, 17 WM. & MARY
L. Rev. 184 (1975).
1864. United States v. Hillick, No. 75-1036, at 4-5 (4th Cir. Aug. 25, 1975) (unpublished

per curiam opinion) (identical sentences for defendants convicted of two, six, and seven counts
upheld where judge aware of potential sentencing disparity).
1865. Fiveash v. United States, No. 75-1231, at 4 (4th Cir. Apr. 27, 1976) (unpublished per

curiam opinion).
1866. United States v. Harlin, 539 F.2d 679, 681-82 (9th Cir. 1976) (no need to state

reasons because disparity in sentences insubstantial and record shows defendant's greater
participation in crime); United States v. Capriola, 537 F.2d 319, 320-21 (9th Cir. 1976) (per
curiam) (substantial disparity in sentencing between defendants who pleaded guilty and those
who stood trial requires remand for statement of reasons).
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District court findings of a factual nature, unless clearly
erroneous, will be upheld on appeal.1867 For example, courts have
treated the voluntariness of a confession as a factual question
subject to the clearly erroneous standard in cases involving
conflicting evidence on the surrounding circumstances.1868 None

theless, appellate courts often encounter difficulty in classifying a

district court finding as one of law or fact. The district court in
United States v. Robinson1*69 concluded in an interlocutory order
that there were no exigent circumstances justifying a warrantless
search. On appeal, a panel of the District of Columbia Circuit
reasoned that the trial court finding was based on an evaluation of
the circumstances surrounding the search and upheld the finding as

one of fact under the clearly erroneous standard.1870 Upon rehearing
en banc, however, the court of appeals reversed, holding that the
district court had reached a conclusion of law because the court
had applied a legal standard to undisputed facts.1871
Appellate courts review the fairness of the trial itself and the

bias of the trial judge by assessing the prejudicial impact of the

alleged errors on the proceeding as a whole.1872 Courts of appeals
reject claims of insufficient evidence if the evidence, viewed in the

light most favorable to the Government, is sufficient to support a

finding of guilt beyond a reasonable doubt.1873 The courts generally
1867. E.g., United States v. Perez, 526 F.2d 859, 865 (5th Cir. 1976) (finding that minors

competent to testify not clearly erroneous); United States v. Planche, 525 F.2d 899, 900 (5th
Cir. 1976) (finding that interrogation was custodial, requiring Miranda warnings, upheld);
United States v. Chiarizio, 525 F.2d 289, 293 (2d Cir. 1975) (finding crediting government
witness' testimony that defendant's identity unknown when wiretap application made upheld).
The Eighth Circuit this term applied the "clearly erroneous" standard in upholding a trial
court's finding that a 47-month delay before indictment had resulted in actual prejudice to the
defendant. United States v. Barket, 530 F.2d 189, 193 (8th Cir. 1976).

1868. See United States v. Lucchetti, 533 F.2d 28, 35-36 (2d Cir. 1976) (finding that
defendant gave statement after voluntarily waiving right to remain silent not clearly erroneous);
United States v. Thomas, 521 F.2d 76, 79 (8th Cir. 1975) (finding that confession made with
full knowledge of rights not clearly erroneous).

1869. 533 F.2d 578 (D.C. Cir.) (en banc), cert, denied, 96 S. Ct. 1432 (1976).
1870. Id. at 580. See also United States v. Griffin, 530 F.2d 739, 742 (7th Cir. 1976)

(existence and voluntariness of consent to apartment search question of fact subject to clearly
erroneous standard); United States v. Cepulonis, 530 F.2d 238, 243 (1st Cir.), cert, denied, 96
S. Ct. 2231 (1976) (whether hotel room search made pursuant to voluntary consent is question
of fact to be determined from all the circumstances).
1871. 533 F.2d at 580, 586.
1872. See United States v. Bledsoe, 531 F.2d 888, 892 (8th Cir. 1976) (cumulative effect of

prejudicial closing argument and erroneous admission of evidence pertaining to prior criminal
activity and bad character denied defendant fair trial); United States v. Campanale, 518 F.2d

352, 361 (9th Cir. 1975) (per curiam), cert, denied, 423 U.S. 1050 (1976) (trial judge's
evidentiary rulings, manner of questioning witnesses, and order that defense proceed as soon as

prosecution rested insufficient to sustain allegation of bias).
1873. E.g., United States v. Bethea, F.2d , , No. 75-1472, at 4-12 (4th Cir.

Apr. 29, 1976) (evidence of tax evasion insufficient because Government made no rebuttal of

"cash hoard" defense and relied solely on tendency to disbelieve defendant's story); United
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do not require that circumstantial evidence exclude every reasonable

hypothesis other than guilt.1874 Although the Fifth Circuit had

adopted that position,1875 it apparently modified its stand this term,
ruling that the test for sufficiency is whether reasonable minds
could conclude that the evidence is inconsistent with the hypothesis
of innocence.1876 On a state prisoner's appeal of the denial of a

petition for habeas corpus, the courts of appeals limit their review
of sufficiency of the evidence to whether the lack of evidence in
the record to support the state conviction denies the defendant due

process.1877
The standard of review of administrative decisions may vary

greatly. In reviewing the federal parole board's denial of parole to a

federal prisoner, district courts and courts of appeals inquire into
the presence of a rational basis in the record to support the
board's conclusion, but the courts of appeals also scrutinize the
district court's application of legal principles in their examinations
of the record.1878 In the District of Columbia, the district court has

States v. Daniels, 527 F.2d 1147, 1150 (6th Cir. 1975) (circumstantial evidence linking
defendant with unregistered automatic rifle insufficient to support conviction for possessing
unregistered firearm); United States v. Malloy, No. 75-1677, at 3-4 (4th Cir. Nov. 12, 1975)
(unpublished per curiam opinion), cert, denied, 96 S. Ct. 1496 (1976) (eyewitnesses' testimony
on bank robbery sufficient to permit trier of fact to find guilt beyond reasonable doubt).
1874. E.g., United States v. Van Hee, 531 F.2d 352, 358 (6th Cir. 1976) (conviction for

exporting technical data affirmed despite hypothesis of innocence); United States v. Klein, 522
F.2d 296, 302 (1st Cir. 1975) (conviction on drug charges affirmed despite hypothesis that
defendant at worst accessory after the fact); United States v. Sandidge, No. 74-2367, at 4 (4th
Cir. Sept. 4, 1975) (unpublished per curiam opinion) (conviction for passing counterfeit bills
affirmed despite hypothesis that defendant unaware that bills were counterfeit).

1875. E.g., United States v. Spivey, 508 F.2d 1061, 1063 (5th Cir. 1975) (per curiam)
(evidence of altered plates and bills of sale and of possession of stolen cars sufficient to permit
trier of fact to conclude that evidence excluded every reasonable hypothesis other than guilt of
knowingly concealing stolen motor vehicles in interstate commerce); United States v. Mekjian,
505 F.2d 1320, 1328-29 (5th Cir. 1975) (absence of treatment entries in patient records with
other evidence permits reasonable minds to conclude that evidence excludes every reasonable
hypothesis other than guilt of filing fraudulent medical claims).
1876. E.g., United States v. Ochoa, 526 F.2d 1278, 1282 (5th Cir. 1976) (judge in bench

trial could reasonably conclude evidence of assault on government agents inconsistent with
defendant's claim that he was unaware of agents' identities); United States v. Prout, 526 F.2d
380, 384 (5th Cir. 1976) (jury could reasonably conclude that evidence that defendant
conspired to distribute drugs inconsistent with hypothesis that he had received marked money
innocently); United States v. Pike, 523 F.2d 734, 737 (5th Cir. 1975), cerf. denied, 96 S. Ct.
2226 (1976) 0UT could reasonably conclude that evidence of defendant's participation in
lottery inconsistent with hypothesis of innocence). The Fifth Circuit has impliedly equated the
two tests. See United States v. Mekjian, 505 F.2d 1320, 1329 (5th Cir. 1975) (evidence of lack
of entries in patient charts to support denial of motion for acquittal in Medicare fraud case).

1877. See Fikes v. Lewis, F.2d , , No. 75-2201, at 3 (4th Cir. Nov. 12, 1975)
(per curiam) (evidence supported conviction for felonious entry); Brooks v. Rose, 520 F.2d
775, 777 (6th Cir. 1975) (evidence of sanity sufficient).
1878. Zannino v. Arnold, 531 F.2d 687, 692 (3d Cir. 1976) (existence of adequate factual

basis to support board's denial requires reversal of district court's grant of habeas corpus
petition).
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jurisdiction to review hospital proceedings resulting in a decision to
release a defendant committed pursuant to a finding of not guilty
by reason of insanity.1879 The District of Columbia Circuit held this
term that the public safety requires that the courts conduct full de
novo review of a hospital's decision to release conditionally a

patient earlier acquitted of rape and murder by reason of

insanity.1880

Plain and Harmless Error. In the absence of plain error, a

defendant waives appellate review of defects not affecting sub
stantial rights that he fails to contest at trial.1881 A defendant's

1879. D.C. CODE ANN. �24-301(e) (1973).
1880. United States v. Ecker, F.2d , , No. 75-1074, at 16 (D.C. Cir. Apr. 2,

1976). In order to release a committed defendant, the hospital must find that the defendant
will not endanger himself or others in the reasonable future. D.C. CODE ANN. �24-301(e)
(1973).
1881. United States v. Limer, No. 75-1955, at 2-3 (4th Cir. June 22, 1976) (unpublished per

curiam opinion) (failure to object at trial to district court's in camera examination of jurors to
determine effect of unauthorized phone call precludes review); United States v. Toney, 527
F.2d 716, 718 (6th Cir. 1975) (failure to object to sufficiency of indictment precludes review
unless indictment fails to apprise defendant of charges against him); Chase v. Crisp, 523 F.2d
595, 597 (10th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (failure to raise defective
introduction of prior convictions in habeas corpus petition in district court precludes review);
United States v. Bierley, 521 F.2d 191, 192 (6th Cir. 1975) (defendant's failure to move for

judgment of acquittal at trial prevented consideration of claim of insufficient evidence on

appeal); United States v. Crockett, 514 F.2d 64, 74 (9th Cir. 1975) (failure to object to jury
instructions or request correction precludes appellate review); FED. R. CRIM. P. 30 (objections
stating legal grounds relied upon to be made before jury retires to deliberate); cf. United States
v. Macklin, 523 F.2d 193, 194-97 (2d Cir. 1975) (indictment returned during improperly
extended grand jury term creates jurisdictional defect that cannot be waived by defendant).
The requirement of objection at trial extends even to claims of constitutional dimension. See

United States v. Natale, 526 F.2d 1160, 1173 (2d Cir. 1975), cert, denied, 96 S. Ct. 1724
(1976) (defendants' challenge to constitutionality of search incident to arrest may not be raised
for first time on appeal); United States v. Rose, 525 F.2d 1026, 1027 (2d Cir. 1975), cert.
denied, 96 S. Ct. 1432 (1976) (allegation that government inquiry on cross-examination
constituted improper comment on defendant's exercise of right to remain silent waived by
failure to make contemporaneous objection at trial).

Courts of appeals disagree whether defects in the guilty plea proceedings prescribed by rule
11 of the Federal Rules of Criminal Procedure may be raised for the first time on appeal.
Compare United States v. Bradin, 535 F.2d 1039, 1040 (8th Cir. 1976) (court of appeals has

duty to review compliance with rule 11 without regard to whether issue previously presented to

trial court) with United States v. Hermann, 524 F.2d 1103, 1104 (2d Cir. 1975) (defendant
may not raise issue of judge's compliance with rule 11 for the first time on appeal).

The courts are similarly divided on whether in the absence of plain error or gross injustice a

defendant waives error in the denied of a motion for acquittal at the close of the Government's
case by putting on evidence in his own behalf unless he renews the motion for acquittal at the
close of all the evidence. Compare United States v. Perez, 526 F.2d 859, 863-64 (5th Cir.

1976) (presentation of evidence waives error) and United States v. Larson, 507 F.2d 385, 387
(9th Cir. 1974) (same) with United States v. Peterson, 509 F.2d 408, 411 n.2 (D.C. Cir. 1974)
(subsequent presentation of evidence does not waive error; waiver would penalize defendant's
exercise of right to present defense).
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objection must be timely1882 and in proper form,1883 and it must

specify the legal theory relied upon.1884 Generally, the same legal
theory must be advanced on appeal as was raised in the lower
court.1885 Thus, a defendant's objection at trial to the overbreadth
of a search incident to an arrest does not preserve for review the
issue of the illegality of the arrest.1886
The requirement of objection at trial enables the lower court to

correct any error and permits development of a record for the
court of appeals.1887 A court of appeals may disregard the

1882. United States v. John, 518 F.2d ?05, 708-09 (7th Cir. 1975) (objections to defect in
venue apparent from face of indictment not raised before close of Government's case held

untimely; nonapparent defect properly raised in motion for acquittal); United States v. Griffin,
No. 75-1054, at 3 (4th Cir. Sept. 19, 1975) (unpublished per curiam opinion) (in the absence
of plain error, failure to object to charge before jury retires results in waiver under rule 30).
But see United States v. Hicks, 524 F.2d 1001, 1003-04 (5th Cir. 1975), cert, denied, 96 S. Ct.
2640 (1976) (trial court's ruling on untimely motion to suppress enables defendant to challenge
ruling on appeal).

1883. See United States v. Gratton, 525 F.2d 1161, 1162 (7th Cir. 1975), cert, denied, 423
U.S. 1067 (1976) (issue of error in jury instruction not preserved for review by defendant's
tender of alternate instruction); United States v. Bierley, 521 F.2d 191, 192 (6th Cir. 1975)
(defendant's failure to challenge sufficiency of the evidence by moving for judgment of

acquittal at trial precludes appellate consideration of sufficiency); United States v. Cunningham,
No. 74-1562, at 5 (4th Cir. Dec. 15, 1975) (unpublished per curiam opinion) (allegation of
prejudicial joinder preserved by motion for severance).
The Second Circuit has ruled that a defendant's motion to dismiss an entire perjury count

does not preserve for review an allegation that various specifications of falsity in the count were
insufficient to go to the jury; instead, the defendant must move to withdraw the allegedly
insufficient portions of the count. United States v. Bonacorsa, 528 F.2d 1218, 1221-22 (2d
Cir.), cert, denied, 96 S. a. 2647 (1976) (defendant's failure to move for withdrawal of
ambiguous questions and answers foreclosed appellate review of error allegedly resulting from
their submission to jury); see United States v. Natelli, 527 F.2d 311, 328-30 (2d Cir. 1975),
cert, denied, 96 S. Ct. 1663 (1976) (defendant's motion to strike evidence relating to

specification, coupled with codefendant's motion to withdraw the same specification,
demonstrated that defendant intended to move for acquittal as to that specification).

1884. United States v. Arteaga-Limones, 529 F.2d 1183, 1199 (5th Cir. 1976) (erroneous
admission of 12-year-old conviction not preserved for review because objection at trial failed to

specify remoteness argument presented on appeal); United States v. Phillips, 522 F.2d 388, 391
(8th Cir. 1975) (error in instruction waived because defendant failed to object to specific error

or explain why his alternative instruction better stated the law).
1885. United States v. Hicks, 524 F.2d 1001, 1003-04 (5th Cir. 1975), cert, denied, 96 S.

Q. 2640 (1976); cf. United States v. Arteaga-Limones, 529 F.2d 1183, 1199 (5th Cir. 1976)
(defendant precluded from advancing new legal argument on appeal against admission of prior
conviction because objection at trial was imprecise).
1886. United States v. Hicks, 524 F.2d 1001, 1003-04 (5th Cir. 1975), cert, denied 96 S

a. 2640 (1976).
1887. Avrech v. Secretary of Navy, 520 F.2d 100, 105-06 & n.18 (D.C. Cir. 1975), cert.

denied, 96 S. Ct. 2165 (1976) (defendant's failure to raise issue of improper first amendment
charge either during military proceedings or in district court resulted in absence of verbatim
transcript on which court of appeals could review issue); see United States v. Killian, 524 F.2d
1268, 1274 (5th Cir. 1975), cert, denied, 96 S. Ct. 1667 (1976) (defendants' failure to object
to Government's improper opening remarks and move for mistrial until after close of
Government's case deprived trial court of opportunity to rectify error).
To avoid ruling on a constitutional issue, a court of appeals will decide a nonconstitutional

question that is raised for the first time on appeal. Allen v. Aytch, 535 F.2d 817, 819-22 (3d
Cir. 1976) (prisoner's assertion that prison mailhandling procedure unconstitutional not reached;
remand for determination whether procedure violates prison rules).
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requirement, however, if it concludes that the requirement does not

promote either objective in a particular case. In United States v.

Jones,1*** for example, the District of Columbia Circuit reviewed
the defendants' contention that the joinder of offenses violated the

equal protection clause of the Constitution although the defendants
had failed to raise the issue at trial.1889 The court of appeals
concluded that because the issue was solely one of law,
development of a trial record was not necessary for appeallate
review.1890
Appellate courts review plain errors or defects affecting sub

stantial rights despite the defendant's failure to object to the error

at trial.1891 They require that the error be so egregious that it
results either in a miscarriage of justice1892 or in a deprivation of
fundamental fairness.1893 The District of Columbia Circuit this term

1888. 527 F.2d 817 (D.C. Cir. 1975).
1889. Id. at 819.
1890. Id. The court of appeals rejected the constitutional argument. Id. at 821.
1891. United States v. Ballard, 535 F.2d 400, 406 (8th Cir. 1976), petition for cert, filed,

45 U.S.L.V7. 3005 (U.S. July 2, 1976) (No. 75-1916) (failure to instruct on definition of gross
income as it relates to merchandising business in tax prosecution held plain error); United

States v. Sanchez, 532 F.2d 155, 158 (9th Cir. 1976) Goinder of defendants charged in drug
conspiracy held plain error because it deprived one defendant of fair trial); United States v.

Garcia, 530 F.2d 650, 654-56 (5th Cir. 1976) (failure to give limiting instruction on

prosecution's impeachment use of codefendant's prior inconsistent statement not plain error

because testimony not so prejudicial as to affect substantial rights); United States v. Garcia, 528
F.2d 581, 588 (5th Cir. 1976) (failure to give instruction on weight to be given highly paid
informant's testimony held plain error because informant's testimony was uncorroborated, and
informant possibly guilty of tax evasion); United States v. Gratton, 525 F.2d 1161, 1162 (7th
Cir. 1975), cert, denied, 423 U.S. 1067 (1976) (jury instruction defining reasonable doubt as

substantial doubt held not plain error); United States v. Esposito, 523 F.2d 242, 251-52 (7th
Cir. 1975), cert, denied, 96 S. Ct. 1517 (1976) (prosecutor's disparaging comments on

defendant in closing argument not plain error in light of defense counsel's similar references to

informant); FED. R. CRIM. P. 52(b) (plain error rule).
Courts will not find plain error in instructions if the instructions as a whole are adequate.

Compare United States v. Ramirez, F.2d , , No. 74-1446, at 3 (1st Cir. Apr. 21,
1976) (failure to instruct on legal definition of possession in narcotics prosecution not plain
error because instructions as whole adequate) and United States v. Buffa, 527 F.2d 1164,
1165-66 (6th Cir. 1975), cert, denied, 96 S. Ct. 1668 (1976) (instruction stating that each

subsidiary fact need not be proved beyond a reasonable doubt not plain error because charge as

whole defined appropriate standard) with United States v. Singleton, 532 F.2d 199, 206-07 (2d
Cir. 1976) (instruction that effectively removed essential element of crime from jury's
consideration violated defendants' right to fair trial).

1892. United States v. Bierley, 521 F.2d 191, 192 (6th Cir. 1975) (alleged insufficiency of

evidence that defendant knew assault victim was federal officer did not result in gross

miscarriage of justice); cf. Morris v. Travisono, 528 F.2d 856, 857-59 (1st Cir. 1976) (allegedly
erroneous jury instruction in prisoners' civil rights suit did not rise to miscarriage of justice
because it affected only part of charge and both parties had opportunity to object).

1893. United States v. Garcia, 528 F.2d 580, 588 (5th Cir. 1976) (failure to give instruction

on weight to be accorded highly paid informant's testimony precluded fair and considered

verdict); United States v. Senak, 527 F.2d 129, 136 (7th Cir. 1975), cert, denied, 96 S. Ct.

1500 (1976) (prosecutor's reference to subpoena during closing remarks did not deprive
defendant of fair trial).
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indicated that serious doubts whether the combined effect of errors

at trial warrant reversal on the plain error standard should be

resolved in the defendant's favor.1894 The court rested its decision

to reverse on its inability to conclude that the Government's
improper development of hearsay testimony, combined with its

improper comments on the defendant's decision to testify, had not

"substantially swayed" the jury.1895
Even if not raised at trial, significant error in clear contravention

of a statutory requirement is reviewed under the plain error

doctrine.1896 In United States v. Barry1891 the Second Circuit found

plain error in the district court's failure to instruct the jury to

weigh defendant's confession in light of all surrounding circum

stances as mandated by section 3501(a) of title 18 of the United
States Code.1898 Noting that section 3501 unequivocally requires a

specific charge on the voluntariness of a confession, the court

concluded that the trial court's failure to give such an instruction
subverted the unmistakeable congressional intent to protect de
fendants against the use of coerced confessions.1899
Appellate courts will not reverse for harmless error.1900 In

determining whether error is harmless, the courts distinguish
between constitutional and nonconstitutional error.1901 The courts

will reverse constitutional errors unless the Government shows the

1894. United States v. Freeman, 514 F.2d 1314, 1320-21 (D.C. Cir. 1975).
1895. Id. at 1320. The court declined to rest its holding solely on a finding either that the

error was not harmless or that the error caused a miscarriage of justice. Id. at 1320 n.39. The
court noted, however, that the harm to the defendant sufficed to meet a threshold higher than
simple prejudice, "if one is appropriate." Id.
1896. United States v. Shanks, 521 F.2d 83, 84-86 (7th Cir. 1975) (failure of evidence to

satisfy statutory definition of motor vehicle in Dyer Act prosecution held plain error).
1897. 518 F.2d 342 (2d Cir. 1975).
1898. See id. at 347.
1899. Id. Failure to give the instruction required by section 3501(a) can be harmless if there

is no evidence from which the jury could infer the confession was involuntary. United States v.

Lucchetti, 533 F.2d 28, 40 (2d Cir. 1976) (trial court's erroneous failure to give instruction
harmless in light of absence of rebuttal to Government's showing of voluntariness); United
States v. Sauls, 520 F.2d 568, 570 (4th Cir.), cert, denied, 423 U.S. 1021 (1975) (same).
1900. Fed. R. CRIM. P. 52(a) (error harmless if it does not affect substantive rights); see,

e.g., United States v. McClain, 531 F.2d 431, 437-38 (9th Cir. 1976) (erroneous admission of
hearsay testimony that defendant was good cocaine outlet to show criminal predisposition
harmless); United States v. Mesteth, 528 F.2d 333, 335 (8th Cir. 1976) (denial of jury's request
for information and rereading of testimony outside defendant's presence harmless); Zambrano v.

Estelle, 514 F.2d 63 (5th Cir. 1975) (per curiam) (codefendant's plea of guilty in jury's
presence harmless). Under the concurrent sentence doctrine error in one count is harmless if
defendant is serving concurrent sentences on that and other counts. United States v. Crockett
514 F.2d 64, 74 (9th Cir. 1975).

1901. Chapman v. California, 386 U.S. 18, 22-24 (1967); United States v. Pandilidis, 524
F.2d 644, 649 (6th Cir. 1975), cert, denied, 424 U.S. 933 (1976) (amendment to indictment
nonconstitutional error, which did not affect defendant's substantive rights).
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errors were harmless beyond a reasonable doubt.1902 Nonconstitu
tional error ordinarily is reversible if the defendant shows that it
substantially swayed the trier of fact in reaching a verdict.1903 The
Third Circuit has formulated the test for nonconstitutional error in
terms of probabilities: the court should reverse unless it is "highly
probable" that the error did not contribute to the verdict.1904
For both constitutional and nonconstitutional error, a key factor

in testing for harmlessness is the presence of overwhelming evidence
of guilt independent of the error.1905 The Sixth Circuit this term

1902. Chapman v. California, 386 U.S. 18, 23-24 (1967) (prosecution's comment on

defendants' failure to testify not shown harmless beyond reasonable doubt); United States v.

Crowley, 529 F.2d 1066, 1067 (3d Cir.), cert, denied, 96 S. Ct. 2209 (1976) (absence of

counsel at hearing on motion to withdraw guilty plea harmless beyond reasonable doubt); Zilka
v. Estelle, 529 F.2d 388, 393 (5th Cir. 1976) (impeachment of defendant by use of prior
convictions obtained without aid of counsel harmless beyond reasonable doubt); Chase v. Crisp,
523 F.2d 595, 598 (10th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (admission of evidence
seized in illegal search harmless beyond reasonable doubt).
1903. Kotteakos v. United States, 328 U.S. 750, 765 (1946) (trial court's failure to

differentiate among distinct conspiracies harmful); United States v. Bear Killer, 534 F.2d 1253,
1258-60 (8th Cir. 1976) (instruction that defendant's in-custody statements were voluntary
violated statutory prohibition of such instructions, but did not substantially influence jury);
United States v. Snead, 527 F.2d 590, 591 (4th Cir. 1975) (per curiam) (violation of statutory
requirement that bench conferences be recorded harmless). The District of Columbia Circuit has

suggested that any serious doubt about the effect of a nonconstitutional error on the trial
should be resolved in the defendant's favor. United States, v. Freeman, 514 F.2d 1314, 1320-21
(D.C. Cir. 1975).
1904. Virgin Islands v. Toto, 529 F.2d 278, 283-84 (3d Cir. 1976), quoting R. TRAYNOR,

THE RIDDLE OF HARMLESS Error 35 (1970). Defining "highly probable" as a stricter
standard than "more probable than not," but less stringent that "almost certain," the Third
Circuit held that the Government's improper cross-examination of defendant concerning a prior
misdemeanor conviction was not harmless even though the district court attempted to correct

the error by giving a curative instruction. 529 F.2d at 284.
1905. See Harrington v. California, 395 U.S. 250, 254 (1969) (state's case so overwhelming

that constitutionally impermissible use of nontestifying codefendant's confession harmless);
United States v. Kallevig, 534 F.2d 411, 414 (1st Cir. 1976) (substantial amount of cocaine
found on defendant's person constituted overwhelming evidence of guilt, obviating need to

determine whether defendant knowingly waived Miranda rights); United States v.

Casimiro-Benitez, 533 F.2d 1121, 1124-25 (9th Cir. 1976) (erroneous admission of statements
made without Miranda warnings harmless in view of overwhelming evidence of alien defendant's

illegal entry into United States). In weighing independent evidence of guilt, a court of appeals
must ignore a defendant's trial testimony because he might not have taken the stand if an

illegal confession had not been erroneously admitted. Smith v. Estelle, 527 F.2d 430, 433-34
(5th Cir. 1976) (remand for determination of extent of taint of erroneous admission of illegal
confession).
In applying the harmless error standard, some courts have focused on the impact of the error

on the outcome, but others have scrutinized the sufficiency of the untainted evidence to

support conviction. Compare Kotteakos v. United States, 328 U.S. 750, 765 (1946) (substantial
impact of failure to distinguish among discrete conspiracies on verdict mandates reversal) and
Martin v. Indiana, 521 F.2d 682, 685 (7th Cir. 1975) (per curiam) (possible taint of in-court

identification by suggestive lineup renders error harmful despite sufficiency of untainted

evidence) with United States v. Casimiro-Benitez, 533 F.2d 1121, 1124-25 (9th Cir. 1976)
(admission of statements made before Miranda warnings given harmless in light of sufficiency of

untainted evidence) and Zilka v. Estelle, 529 F.2d 388, 392 (5th Cir. 1976) (impeachment of
use of prior conviction obtained without counsel harmless because jury would have reached
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held that overwhelming circumstantial evidence of the defendants'

participation in interstate kidnapping rendered the Government's
constitutionally impermissible references to their pretrial silence

harmless beyond a reasonable doubt.1906 In assessing whether

overwhelming evidence of guilt is present, courts have given
particular weight to strong eyewitness identifications.1907 If eye

witness identifications are questionable or absent, and the evidence

of guilt less overwhelming, a court is more likely to conclude that

the error was harmful.1908 Courts are more likely to deem error

harmless if the evidence affected by the error is largely cumula

tive,1909 if curative instructions were given,1910 or if the error was

same verdict without tainted evidence) and United States v. Copeland, No. 75-1382, at 4 (4th
Cir. Apr. 21, 1976) (unpublished per curiam opinion) (admission of hearsay as to value of
stolen property harmless because remaining evidence sufficient to support conviction).

1906. United States v. Earl, 529 F.2d 1145, 1147-48 (6th Cir.), cerf. denied, 96 S. Ct. 2656
(1976); see Rothschild v. New York, 525 F.2d 686, 687 (2d Cir. 1975) (per curiam)
(overwhelming evidence of guilt obviates need to decide whether cross-examination of
defendant concerning silence at arrest was constitutional error); United States v. Rowan, 518
F.2d 685, 692 (6th Cir.), cert, denied, 423 U.S. 949 (1975) (impeachment of defense witnesses
without showing that prior inconsistent statements actually made harmless in light of

overwhelming evidence of guilt).
1907. See, e.g., United States v. Taylor, 530 F.2d 639, 643 (5th Cir. 1976) (improper use of

impeachment testimony in closing remarks harmless in view of two eyewitness identifications
and strong circumstantial evidence); United States v. Masterson, 529 F.2d 30, 31 (9th Cir.),
cert, denied, 96 S. Ct. 2231 (1976) (admission of illegally seized evidence harmless in light of
positive eyewitness identification and circumstantial evidence of guilt); United States v. Scott,
518 F.2d 261, 267 (6th Cir. 1975) (denial of counsel at arraignment confrontation where two
witnesses identified defendant harmless in light of other unrelated eyewitness identifications).
1908. See United States v. Yates, 524 F.2d 1282, 1285-86 (D.C. Cir. 1975) (per curiam)

(government use of defendant's silence after Miranda warnings given harmful because other
evidence of guilt consisted largely of questionable eyewitness identification); United States v.

Anderson, 523 F.2d 1192, 1196-97 (5th Cir. 1975) (evidence obtained in violation of
defendant's right to counsel not harmless because other proof largely circumstantial); United
States v. Brown, 519 F.2d 1368, 1370 (6th Cir. 1975) (Government's unfounded allegations in
impeaching own witness not harmless because question of guilt close).

1909. See, e.g., United States v. Long, 533 F.2d 505, 508 (9th Cir. 1976) (per curiam),
petition for cert, filed, 44 U.S.L.W. 3720 (U.S. June 14, 1976) (No. 75-1776) (even if
preventing defendant from calling informant as witness was error, it was harmless because
informant's testimony either cumulative or adverse); United States v. Shaw, 518 F.2d 1182,
1183 (4th Cir. 1975) (even if erroneous, admission of codefendant's statement harmless because
testimony merely cumulative to overwhelming evidence of guilt).
1910. United States v. Works, 526 F.2d 940, 946 (5th Cir. 1976) (erroneous admission of

evidence of unrelated crime cured by withdrawal from jury and curative instructions); United
States v. Harding, 525 F.2d 84, 91 (7th Cir. 1975) (impermissible use of prior conviction not
harmless because no limiting instruction given and Government's case depended on

uncorroborated testimony of informer). But cf. United States v. Truslow, 530 F.2d 257, 260-62
(4th Cir. 1975) (admission of hearsay statements not harmless despite limiting instruction in
view of strongly prejudicial nature of statements and danger jury might not follow the
instructions given).
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inadvertent.1911 In United States v. Mandell1912 the Seventh Circuit
held that the Government's improper direct examination of the

arresting officer as to the defendant's statements at arrest was

harmless in view of the judge's curative instruction and the
inadvertence of the prosecutor's misconduct.1913 The District of
Columbia Circuit this term warned of its intention to take
prophylactic considerations into account together with probable
prejudice to the defendant in deciding whether error caused by the
Government warrants reversal.1914

Few errors mandate automatic reversal.1915 Nonetheless, error

with respect to constitutional rights that are essential to a fair trial
is per se reversible.1916 Courts also have applied an automatic

1911. United States v. Mandell, 525 F.2d 671, 680-81 (7th Cir. 1975), cert, denied, 423
U.S. 1049 (1976) (inadvertence of government inquiry into statements defendant made at time
of arrest helps render error harmless). Compare United States v. Lewis, 525 F.2d 1293, 1294
(6th Cir. 1975) (per curiam) (inadvertent cross-examination of defendant concerning prior
unrelated felony conviction that had been reversed harmless) with United States v. Blanton, 520
F.2d 907, 910 (6th Cir. 1975) (deliberate injection of testimony concerning prior investigation
of defendant for wholly unrelated offense not harmless).

1912. 525 F.2d 671 (7th Cir. 1975), cert, denied, 423 U.S. 1049 (1976).
1913. Id. at 679-81.
1914. United States v. Freeman, 514 F.2d 1314, 1321 (D.C. Cir. 1975) (dictum)

(Government's improper development of hearsay testimony and prejudicial closing arguments
warranted reversal under traditional analysis); see Chapman v. California, 386 U.S. 18, 45

(1967) (Stewart, J., concurring in the result) (automatic reversal rule best sanction to prevent
government comments on defendant's failure to testify).

1915. United States v. Crowley, 529 F.2d 1066, 1070-71 (3d Cir.), cert, denied, 96 S. Ct.
2209 (1976) (lack of counsel at hearing on motion to withdraw guilty plea not a per se

reversible constitutional error; conviction affirmed on showing that error harmless beyond
reasonable doubt); Zilka v. Estelle, 529 F.2d 388, 390-91 (5th Cir. 1976) (impeachment by
prior convictions obtained without benefit of counsel not per se reversible; error harmless
beyond a reasonable doubt); Smith v. Estelle, 527 F.2d 430, 431-433 (5th Cir. 1976) (coerced
confessions per se harmful, but unlawful confession reviewed under harmless error standard;
case remanded for evidentiary hearings on harmfulness of unlawful confession). See generally
Comment, Principles for Application of the Harmless Error Standard, 41 U. Cm. L. REV. 616

(1974) (suggesting standards for per se constitutional error).
1916. Chapman v. California, 386 U.S. 18, 23 & n.8 (1967) (dictum) (some constitutional

rights so basic to fair trial that infraction mandates reversal); id. at 42-44 (Stewart, J.,
concurring in the result) (constitutional errors that are per se reversible include involuntary
confessions, denial of counsel at trial, judge's personal interest in outcome, and unconstitutional
jury instruction); id. at 52-53 n.7 (Harlan, J., dissenting) (harmless error doctrine inapplicable if
fundamental due process rights involved).
In practice, the courts have found per se constitutional error only in extreme instances.

Compare Smith v. Illinois, 390 U.S. 129, 131 (1968) (denial of right to cross-examine witness

on name and address is constitutional error, which no showing of lack of prejudice can cure)
and Napue v. Illinois, 360 U.S. 264, 269 (1959) (Government's knowing use of perjured
testimony violates "any concept of ordered liberty") with Chapman v. California, 386 U.S. 18,
23-24 (1967) (although prosecutor's comments on defendants' failure to testify not per se

reversible constitutional error, reversal required under harmless error standard) and Martin v.

Rose, 525 F.2d 111, 112-13 (6th Cir. 1975) (state court's failure to furnish defendant free

transcript from prior federal trial resulting in acquittal for same offense not harmless because
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reversal rule to nonconstitutional errors that are so inherently
prejudicial as to obviate the need for inquiry into actual harm.1917

Right to Appellate Counsel and Transcript. Indigent de
fendants have a constitutional right to court-appointed counsel on

an appeal as of right in both the federal and state systems.1918 Any
relinquishment of the right to have counsel perfect an appeal must
be knowing and intentional.1919 Once appointed, counsel for an

indigent defendant has a duty to present any arguably meritorious

transcript essential to preparation for state trial; court declined to establish per se reversal rule
for all denials of transcripts).
The Fifth Circuit this term indicated that error that does not affect rights essential to a fair

trial still may be reversible per se if it results in an increased sentence. Gill v. Estelle, 530 F.2d
1152, 1154-55 (5th Cir. 1976) (unconstitutional revocation of probation that did not figure in
trial is per se harmful when in prosecutor's argument for longer sentence to jury).
1917. United States v. Park, 521 F.2d 1381, 1382-83 & n.l (9th Cir. 1975) (per curiam)

(Supreme Court's unequivocal prohibition of trial court's viewing presentence report before
conviction or plea of guilty mandates automatic reversal); see United States v. Goldstein, 502
F.2d 526, 530-31 (3d Cir. 1974) (en banc) (material alteration of indictment by bill of

particulars grounds for automatic reversal, even though indictment not constitutionally
required). But see United States v. Pandilidis, 524 F.2d 664, 648 (6th Cir. 1975), cert, denied,
424 U.S. 933 (1976) (amendment of misdemeanor indictment by bill of particulars not per se

reversible; defendant's failure to show actual prejudice renders error harmless).
Certain nonconstitutional errors rarely will be deemed harmless if their effect on the

outcome is uncertain or indeterminable. Compare Goldberg v. United States, 96 S. Ct. 1338,
1348 & n.21 (1976) (denial to defense of prior statements by government witness in violation
of Jencks Act has uncertain effect; harmless error rule must be strictly applied) with United
States v. Johnson, 525 F.2d 999, 1005 (2d Cir. 1975), cert, denied, 424 U.S. 920 (1976)
(Government's failure to disclose prior statements by defendant harmless because nondisclosure
clearly had no effect on defendant's decision to testify).
1918. Douglas v. California, 372 U.S. 353, 356-58 (1963) (equal protection and due process

clauses require state courts to appoint counsel for indigents on first appeal as of right,
regardless of merits of appeal); FED. R. CRIM. P. 44(a) (indigent defendant entitled to counsel
at every stage from initial appearance before magistrate through appeal). After imposing
sentence following a plea of not guilty, a federal court must advise the defendant of the right
of an indigent to apply for leave to appeal in forma pauperis. FED. R. CRIM. P. 32(a)(2). State
courts must advise indigents who desire to appeal of their right to court-appointed appellate
counsel, but the circuits disagreewhether the state must initiate the appointment by inquiring as

to the defendant's indigency. Compare Malone v. Alabama, 514 F.2d 77, 79-80 (5th Cir.) (per
curiam), cert, denied, 423 U.S. 990 (1975) (state court may rely on presumption that retained
trial counsel will protect defendant's rights on appeal and need not advise defendant of his right
to appeal as indigent) with United States ex rel. Smith v. McMann, 417 F.2d 648, 654-55 (2d
Cir. 1969) (en banc), cert, denied, 397 U.S. 925 (1970) (equal protection clause requires that
state court inform every defendant of indigent's right to court-appointed counsel on appeal
regardless of court's knowledge of indigency).

1919. Boyd v. Cowan, 519 F.2d 182, 184 (6th Cir. 1975) (agreement between defense
attorney and defendant's sister, who employed counsel, to forego appeal did not waive
defendant's right to have counsel perfect an appeal because no evidence that defendant
delegated decision or received timely notice of it). But cf. Malone v. Alabama, 514 F.2d 77, 80
(5th Cir.) (per curiam), cert, denied, 423 U.S. 990 (1975) (retained counsel's decision, against
client's will, to drop appeal and failure to advise defendant of right to appeal in forma pauperis
does not deny effective assistance of counsel unless conduct was "so grossly deficient as to
render proceedings fundamentally unfair").
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points on appeal.1920 As a prerequisite to withdrawal as counsel for
an indigent defendant, appointed counsel must submit a brief
outlining any aspect of the record that arguably supports appeal.1921

The Constitution does not guarantee counsel in postconviction
actions, but federal courts have discretion to appoint counsel for
defendants seeking habeas corpus relief or vacation of sentence
under section 2255 of title 28 of the United States Code.1922 The
Fifth Circuit has found it appropriate to apply the principles for
withdrawal of counsel on direct appeal to determine whether
counsel in a habeas corpus proceeding should be allowed to

withdraw.1923 Counsel serving in state postconviction proceedings
pursuant to statute, however, are free from these requirements.1924
A federal statute makes transcripts available automatically to

indigents on direct appeal or in habeas corpus proceedings, but
limits their availability in section 2255 motions for collateral relief
to cases in which a judge certifies that the asserted claim is not

frivolous and that the transcript is "needed to decide the issue."1925
In United States v. MacCollom,i926 the Supreme Court held that the

1920. Anders v. California, 386 U.S. 738, 74144 (1967) (defendant denied fourteenth
amendment rights because appointed counsel allowed to withdraw without filing brief and court

refused to appoint other attorney).
1921. Id. at 744; United States v. Johnson, 527 F.2d 1328, 1329 (5th Cir. 1976) (per

curiam) (mere conclusory statement in counsel's brief to withdraw that nothing in record
arguably supports appeal does not fulfill Anders requirement; counsel directed to prepare
appropriate brief that isolates arguable issues and cites record and legal authorities); United
States v. Stephens, No. 75-1586, at 2-3 (4th Cir. Dec. 3, 1975) (unpublished per curiam
opinion) (no merit in only issue for appeal; request to withdraw as counsel granted); cf. Dinkins
v. Alabama, 526 F.2d 1268, 1269 (5th Cir. 1976) (per curiam) (appropriate to apply principles
established by Anders to determine whether counsel in habeas corpus proceeding should be
allowed to withdraw).

1922. Dinkins v. Alabama, 526 F.2d 1268, 1269 (5th Cir. 1976) (per curiam) (dictum); see
McCartney v. United States, 311 F.2d 475, 476 (7th Cir. 1963) (sixth amendment right to
counsel not applicable to movants under section 2255 because proceeding not part of original
criminal action).

1923. Dinkins v. Alabama, 526 F.2d 1268, 1269-70 (5th Cir. 1976) (per curiam) (leave to
withdraw from appeal of denial of habeas corpus relief granted because all issues raised on brief
meritless).

1924. United States ex rel Curtis v. Illinois, 521 F.2d 717, 719-20 (7th Cir.), cert, denied,
423 U.S. 1023 (1975) (counsel allowed to withdraw from state postconviction proceeding
without even having obtained trial transcript).

1925. 28 U.S.C. �753(f) (1970); see United States v. Pratt, No. 75-1536, at 2 (4th Cir. Feb.

18, 1976) (unpublished per curiam opinion) (to demonstrate need indigent must show he
cannot adequately frame petition for postconviction relief without transcript or that it is

necessary to prove facts disputed in postconviction proceedings). But see United States ex rel.
Buford v. Henderson, 524 F.2d 147, 151 (2d Cir. 1975), cert, denied, 424 U.S. 923 (1976)
(trial court's failure to provide federal habeas corpus petitioner with transcript to prepare

petition not error because counsel, provided with transcript on appeal of denial of petition,
could not point to anything that would support claims); Bonner v. Henderson, 517 F.2d 135,
136 (5th Cir. 1975) (per curiam) (indigent state prisoner not entitled to free transcript merely
to search for possible trial defects in preparing federal habeas corpus petition).

1926. 96 S. Ct. 2086 (1976), rev'g 511 F.2d 1116 (9th Cir. 1974). The Ninth Circuit had
held an indigent federal prisoner unqualifiedly entitled to free transcript to examine it for
errors without showing particularized need. 511 F.2d at 1118-24.
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statutory conditions for obtaining a trial transcript in section 2255

proceedings do not violate equal protection requirements because

the unconditional availability of a free transcript on direct appeal
provides indigents with adequate access to review procedures.1927
If necessary for effective review on direct appeal, due process

and equal protection require the state to furnish an indigent with a

free trial transcript.1928 The determination of need depends upon

the value of the transcript to the defendant and the availability of

adequate alternatives.1929 If a defendant shows a need for a

transcript in conjunction with a collateral attack on his conviction,
equal protection and due process also require the state to furnish
an indigent prisoner the transcript without charge.1930 The Fourth
Circuit this term reaffirmed its position that a district court has

jurisdiction under section 1983 of title 42 of the United States
Code to order a state to furnish a transcript for use in state

postconviction proceedings;1931 a prisoner must show, however, that
the transcript is necessary to frame a petition for postconviction
relief or to prove facts disputed in postconviction proceedings.1932

1927. 96 S. Ct. at 2091-92 (equal protection does not require precisely equal advantages).
The Court also noted that although the statute distinguishes between habeas corpus petitioners
and parties proceeding under section 2255, the difference is not as great as it appears because
habeas corpus petitioners who wish to proceed in forma pauperis still must show their action is
not frivolous under section 1915 of title 28 of the United States Code. Id. at 2090 & n.2.

1928. Griffin v. Illinois, 351 U.S. 12, 16-20 (1956) (state court's refusal to provide
transcript required for appellate review denied defendants due process and equal protection);
United States ex rel. Buford v. Henderson, 524 F.2d 147, 150-51 (2d Cir. 1975), cert, denied,
424 U.S. 923 (1976) (indigent's right to free trial transcript on appeal of state conviction and
free transcript of habeas corpus hearing for appeal from denial of habeas corpus relief is well
settled). But cf. Britt v. McKenney, 529 F.2d 44, 45, 47 (1st Cir. 1976) (state need not furnish

indigent with transcript of probable cause hearing where hearing customarily not recorded).
A transcript also must be provided if needed for an effective defense at retrial or a second

trial for the same offense. See Martin v. Rose, 525 F.2d 111, 112-13 (6th Cir. 1975) (state
court erred in denying request for transcript of prior federal trial in which defendant acquitted
of same offense because no alternative to transcript available); United States v. Baker, 523 F.2d
741, 742 (5th Cir. 1975) (federal court erred in denying request for complete transcript of
prior mistrial for use at second trial where defendant had different counsel; trials held 6 months
apart, and no adequate alternative to transcript available).

1929. Britt v. North Carolina, 404 U.S. 226, 227 (1971) (state court's refusal to provide free

transcript of prior material on appeal of conviction upheld because informal alternative
substantially equivalent to transcript available); see Morgan v. Massey, 526 F.2d 347, 348 (5th
Cir. 1976) (per curiam) (reconstructed record can afford effective appellate review); United
States v. Schmitz, 525 F.2d 792, 793 (9th Cir. 1975) (agreed statement of facts may afford
effective appellate review in some cases).

1930. Lane v. Brown, 372 U.S. 477, 484 (1963) (error to deny indigent's request for free
transcript when needed to perfect appeal for denial of writ of error coram nobis).
1931. Pollard v. Kidd, No. 74-2374, at 3 (4th Cir. Dec. 3, 1975) (unpublished per curiam

opinion) (prisoner's failure to show need precluded federal court from ordering state to provide
transcript).

1932. Id. at 4.
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New Trial. A convicted defendant may request the district
court to order a new trial,1933 and an appellate court may order a

new trial to correct prejudicial error.1934 To correct error in state

trials, a federal court of appeals may rule that habeas corpus will
issue unless the state grants the defendant a new trial.1935 A court

will order remedies less drastic than a new trial if they are

sufficient to correct the error.1936 For example, in United States v.

Gaddis1931 the Supreme Court ruled that although the district court
should not have allowed a defendant to be convicted of both

robbery and possession of the proceeds of the robbery, the proper

remedy was to vacate the conviction and the sentence for

possession rather than to order a new trial.1938

1933. FED. R. CRIM. P. 33. The defendant must make a motion for a new trial based on

newly discovered evidence within 2 years of final judgment and a motion based on any other

grounds within 7 days of the verdict or finding of guilty, unless the judge determines during the

7-day period to allow a longer period. Id.; see United States v. Cody, 529 F.2d 564, 565-66
(8th Cir. 1976) (per curiam) (2-year time limit on motions based on newly discovered evidence
is jurisdictional and may be raised sua sponte by appellate court).

1934. United States v. Bertolotti, 529 F.2d 149, 158-59 (2d Cir. 1975) (possibility that
several errors at trial contributed to verdict warrants remand for probable new trial); see 28
U.S.C. �2106 (1970) (general appellate power to review, modify, remand, and vacate).

1935. E.g., United States ex rel. Washington v. Vincent, 525 F.2d 262, 262-63 (2d Cir.

1975), cert, denied, 424 U.S. 934 (1976) (new trial necessary because state knew of but did
not correct perjury); Sanford v. Hutto, 523 F.2d 1383 (8th Cir. 1975) (per curiam) (new trial

necessary because of racial cliscrimination in jury selection); United States ex rel. Greene v. New

Jersey, 519 F.2d 1356, 1357 (3d Cir. 1975) (per curiam) (new trial necessary because state

court failed to explore possible jury prejudice stemming from newspaper coverage).
1936. See Goldberg v. United States, 96 S. Ct. 1338, 1348 (1976) (remand to district court

for redetermination of discovery motion erroneously denied under work product exemption;
new trial only if district court finds motion should have been granted and error not harmless);
United States v. Quicksey, 525 F.2d 337, 339-41 (4th Cir. 1975), cert, denied, 423 U.S. 1087

(1976) (because verdict could have reflected finding of guilt on charges under either or both
statutes charged, new trial ordered unless Government agreed to resentencing under statute

providing lesser penalties). Whether a remand for determination of mental capacity requires a

new trial on the substantive issues as well may turn on whether the original determination was

made by a judge or jury. Compare United States v. Alvarez, 519 F.2d 1036, 1049-51 (3d Cir.

1975) (new trial ordered on substantive issues as well as sanity because sanity determination by
jury in bifurcated trial might have reflected improperly admitted testimony of psychiatrist) with
United States ex rel. McGough v. Hewitt, 528 F.2d 339, 344 (3d Cir. 1975) (inadequacy of

competency proceedings conducted by state trial judge requires remand to allow state trial
court to conduct postconviction competency hearing).

1937. 424 U.S. 544 (1976), vacating and remanding 506 F.2d 352 (5th Cir. 1975).
1938. Id. at 547-48; accord, United States v. Solimine, 536 F.2d 703, 711 (6th Cir. 1976)

(convictions for both possession and theft; conviction and sentence for possession vacated). But
see United States v. Sellers, 520 F.2d 1281, 1286 (4th Cir. 1975), vacated and remanded mem.,

96 S. Ct. 1453 (1976) (inconsistent convictions for theft of bank funds and possession of same

rectified by remanding for new trial unless Government willing to stipulate that proof of guilt
went only to count on which evidence of guilt stronger). The Court in Gaddis indicated that

the defendants could not be convicted on both charges because the two statutes are aimed at

different groups of criminals. 96 S. Ct. at 1025-26. The Court ordered the possession charge
dropped because the defendants' share of the proceeds was never found, rendering the

possession charge wholly dependent on the robbery charge. Id.
The court of appeals in Gaddis had based its order of a new trial on two prior Supreme

Court decisions. 506 F.2d 352, 354 (5th Cir. 1975), discussed in Circuits Note: 1974-1975
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A motion for a new trial based on newly discovered evidence

generally will fail unless the evidence in fact was discovered after

trial,1939 could not have been discovered earlier through the exercise

of due diligence,1940 is not merely cumulative or impeaching,1941 is

material to factual issues in the case,1942 and probably would have

led to a different verdict.1943 If the evidence relates to prosecutorial
misconduct, however, courts apply the less stringent test of whether
the evidence might have affected the result.1944 Similarly, if the

Term 486; see Milanovich v. United States, 365 U.S. 551 (1961) (new trial mandatory to

rectify inconsistent convictions for theft and receiving and concealing stolen property); Heflin v.

United States, 358 U.S. 415 (1959) (plain error to convict defendant both of bank robbery and
of possession of proceeds of bank robbery).

The Supreme Court in Gaddis held that its decision in Milanovich mandated a new trial only
if there is substantial evidence of guilt on both counts. 424 U.S. at 550. If there is no evidence
of possession independent of the robbery itself, vacation of the conviction and sentence for

possession is the proper remedy. Id.
1939. See United States v. Handing, 525 F.2d 758, 759 (9th Cir. 1975) (per curiam), cert.

denied, 424 U.S. 911 (1976) (no new trial because new evidence of community standards

regarding obscenity proferred and excluded at trial); United States v. Maestas, 523 F.2d 316,
319-20 (10th Cir. 1975) (defendant's motion for a new trial based on prior intimate

relationship with prosecution witness denied in light of defendant's awareness of relationship
before trial). The burden of showing that the evidence in fact was discovered after trial is on

the petitioner. See Casey v. United States, 522 F.2d 207, 208 (5th Cir. 1975) (per curiam)
(dictum), cert, denied, 96 S. Ct. 2233 (1976) (failure to show Government's arrangement with
witness was newly discovered precludes new trial).

1940. E.g., United States v. Iannelli, 528 F.2d 1290, 1292 (3d Cir. 1976) (no new trial if

possible forgery of Attorney General's initials on wiretap authorization discoverable before

trial); United States v. Schwartzbaum, 527 F.2d 249, 254-55 (2d Cir. 1975), cert, denied, 96 S.
Ct. 2166 (1976) (no new trial; files impeaching prosecution witness' testimony discoverable
earlier); United States v. Bermudez, 526 F.2d 89, 100-01 (2d Cir. 1975), cert, denied, 96 S. Ct.
2166 (1976) (no new trial; defendant could have discovered federal agents' cooperation with
state officials in drug investigation and hence existence of state files on case).

1941. E.g., United States v. Carter, No. 75-1195, at 3-4 (4th Cir. Nov. 12, 1975) (unpublished
per curiam opinion) (evidence that prosecution witness lied on a collateral issue does not warrant
new trial); United States v. Bermudez, 526 F.2d 89, 100-01 (2d Cir. 1975), cert, denied, 96 S. Ct.
2166 (1976) (evidence in state drug investigation duplicated previously discovered evidence);
United States v. Esposito, 523 F.2d 242, 252-53 (7th Cir. 1975), cerf. denied, 96 S. Ct. 1517
(1976) (evidence of minor inconsistencies in prosecution witness' testimony insufficient for new
trial); Casey v. United States, 522 F.2d 206, 207 (5th Cir. 1975) (per curiam), cert, denied, 96 S.
Ct. 2233 (1976) (evidence concerning prosecution arrangement with witness does not warrant new
trial).

1942. See United States v. Stofsky, 527 F.2d 237, 247 (2d Cir. 1975), cerf. denied, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (new evidence that witness received large unexplained
amounts of cash does not affect key factual issue whether he shared bribes with defendant
union officials).

1943. United States v. Cortwright, 528 F.2d 168, 176 (7th Cir. 1975) (evidence that
defendants' coconspirator who subsequently testified against them had been informant probably
would not have altered verdict); United States v. Bermudez, 526 F.2d 89, 100-01 (2d Cir.
1975), cerf. denied, 96 S. Ct. 2166 (1976) (evidence contained in state drug investigation files
not likely to have produced a different result had it been available at trial).

1944. United States v. Stofsky, 528 F.2d 237, 243 (2d Cir. 1975) (dictum), cert, denied, 45
U.S.L.W. 3249 (U.S. Oct. 4, 1976) (prosecution's negligent failure to furnish defense with
exculpatory or impeaching evidence would justify new trial if significant chance of changing
verdict, but no negligence present); United States ex rel. Washington v. Vincent, 525 F.2d 262,
262-63 (2d Cir. 1975), cert, denied, 424 U.S. 934 (1976) (Government's promise of leniency in
unrelated proceedings in exchange for witness' testimony against defendant might have altered
verdict).
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newly discovered evidence indicates that a government witness has
committed perjury, most circuits reverse if the trier of fact might
have reached a different result in the absence of the perjured
testimony.1945 If both prosecutorial misconduct and perjury are

present, such as in the Government's use of testimony it knows or

should know is perjured, an even more liberal standard of

materiality applies: the court must grant a new trial if any
reasonable likelihood exists that the false testimony affected the
trier of fact's decision.1946

Even if perjury is not involved, the Government's knowing or

negligent failure to disclose evidence favorable to the defendant

requires the grant of a new trial if the Government's omission
resulted in a denial of the defendant's right to a fair trial.1947 The
courts of appeals, however, have not agreed on the standard for

granting a new trial because of the Government's failure to disclose
in response to a general request for exculpatory evidence or

evidence tending to impeach government witnesses.1948 The Supreme

The Government's deliberate suppression of evidence useful to the defense will result in a

virtually automatic reversal of the conviction. United States v. Stofsky, supra at 243; see Miller
v. Pate, 386 U.S. 1, 6-7 (1967) (Government's deliberate misrepresentations that stains on

underwear were blood requires grant of habeas corpus petition for new trial).
1945. E.g., United States v. Wallace, 528 F.2d 863, 866 (4th Cir. 1976) (witness' recantation

after trial requires remand to determine whether jury might have reached different conclusion
without the perjured testimony); United States v. Anderson, 509 F.2d 312, 327 n.105 (D.C.
Cir. 1974) (dictum), cert, denied, 420 U.S. 991 (1975) (newly discovered inconsistencies in

testimony do not warrant new trial because they only would affect witness' credibility, which
already had been damaged substantially at trial).
The Second Circuit, however, applies the probability test in determining whether newly

revealed perjury warrants a new trial. See United States v. Schwartzbaum, 527 F.2d 249, 255
(2d Cir. 1975), cert, denied, 96 S. Ct. 2166 (1976) (prior perjury not sufficiently likely to

affect outcome); United States v. Stofsky, 527 F.2d 237, 246-47 (2d Cir. 1975), cert, denied,
45 U.S.L.W. 3249 (U.S. Oct. 4, 1976).

1946. United States v. Agurs, 96 S. Ct. 2392, 2397 (1976) (dictum); Mooney v. Holohan,
294 U.S. 103, 112-13 (1935) (per curiam) (reversal of murder conviction procured solely by
testimony prosecution knew was perjured). The Court in Agurs indicated that it applied the
strict test of materiality because the knowing use of perjured testimony corrupts the

truth-seeking function of the trial process. 96 S. Ct. at 2397. Justice Marshall, dissenting with
Justice Brennan, endorsed the application of the broad test of materiality to cases involving
knowing use of perjured testimony and wondered why the test should not apply to all evidence
withheld by the prosecution. Id. at 2405 (Marshall, J., with Brennan, J., dissenting). He argued
that the extent to which the Government's failure to disclose evidence favorable to the

defendant corrupts the truth-seeking process should not hinge solely on whether the withheld
evidence was that a government witness was lying. Id.

1947. United States v. Agurs, 96 S. Ct. 2392, 2399 (1976) (Government's knowing failure to

disclose murder victim's criminal record not grounds for a new trial when no request for record

made); Brady v. Maryland, 373 U.S. 83, 87 (1963) (Government's suppression of codefendant's

confession to murder requires new trial on issue of punishment).
1948. Compare United States v. McCrane, 527 F.2d 906, 911 (3d Cir. 1975), cert, denied,

96 S. Ct. 2227 (1976) (new trial ordered because government letters describing witness'

cooperation with prosecution not disclosed; standard is whether letters reasonably likely to have
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Court in United States v. Agurs1949 indicated this term that the

Government's duty to disclose depends on both the nature of the

defense request for the evidence and the materiality of the evidence

to the issue of guilt.1950 The Government's failure to respond to a

specific request for arguably material evidence almost always will

require the grant of a new trial.1951 If the defendant has made no

request or merely a general request for exculpatory material,1952 a

new trial is required only if the judge concludes the evidence

would create a reasonable doubt concerning the defendant's

guilt.1953 Applying this standard to the Government's failure to

disclose a murder victim's prior criminal record in response to a

general request, the Court in Agurs affirmed the trial court's

finding that the undisclosed evidence of violent behavior would not

have created a reasonable doubt of the defendant's guilt.1954

HABEAS CORPUS

Jurisdiction and Venue. The federal habeas corpus statutes

allow an individual in federal or state custody to petition a federal

changed jury's verdict) and United States v. Bermudez, 526 F.2d 89, 100 (2d Cir. 1975), cert.
denied, 96 S. Ct. 2166 (1976) (no new trial because state files on narcotics investigation not so
material as to be likely to produce different result) with United States v. Esposito, 523 F.2d
242, 248 (7th Cir. 1975), cert, denied, 96 S. Ct. 1517 (1976) (no new trial because undisclosed
tape tending to impeach witness would not have created reasonable doubt in minds of jury) and
United States v. Muckenstrum, 515 F.2d 568, 569-70 (5th Cir.), cert, denied, 423 U.S. 1032
(1975) (failure to disclose subsistence payments to government witnesses harmless error in light
of overwhelming evidence against defendants).

1949. 96 S. Ct. 2392 (1976).
1950. Id. at 2398-99. The Court specifically excluded the moral culpability of the

prosecutor as a factor in shaping the Government's duty to disclose, noting that even negligent
failure to disclose highly material evidence may require the grant of a new trial. Id. at 2400.
Justice Marshall argued that the majority's approach "creates an incentive for the prosecutor to
resolve close questions in favor of concealment." Id. at 2404 (Marshall, J., with Brennan, J.,
dissenting).

1951. See 96 S. Ct. at 2399. The Court noted that if a substantial basis for alleging
materiality exists, the prosecutor should either disclose the requested evidence or present the
problem to the trial judge. Id.
1952. The Court equated a general request with no request to the extent that neither

gives the Government notice of what is desired. Id.
1953. Id. at 2401-02. Justice Marshall argued that the standard for granting a new trial

should be whether there is a significant chance that the withheld evidence would have induced
a reasonable doubt in the minds of enough jurors to avoid a conviction. Id. at 2406 (Marshall,
J., with Brennan, J., dissenting). The dissenters pointed out that the majority's test is at least as

severe as the test used for newly discovered evidence generally, because finding that withheld
evidence creates a reasonable doubt as to guilt is tantamount to a conclusion that newly
discovered evidence probably would have led to a different verdict. Id. at 2403.

1954. 96 S. Ct. at 2402. The trial court determined that the undisclosed evidence did not
contradict any evidence offered by the Government and was largely cumulative in light of
evidence that the defendant had been carrying two knives on his person shortly before he was

stabbed to death. Id.
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district court for postconviction collateral relief. 19SS Under the
venue provisions of section 2255 of title 28 of the United States
Code, a federal prisoner challenging the legality or propriety of his
sentence must bring his motion1956 before the court that imposed
the sentence.1957 If this remedy fails or is not applicable, the
lawfulness of detention may be raised under the traditional habeas
corpus statute, section 2241. 1958

1955. 28 U.S.C. �� 2241-55 (1970). Section 2241 empowers the Supreme Court, the

Justices, the district courts, and the circuit judges within their respective jurisdictions to grant
writs of habeas corpus. Id. �2241. Section 2254 defines the procedures that a state prisoner
must follow. Id. �2254. Section 2255 creates a postconviction remedy for federal prisoners and
denies to federal prisoners habeas corpus relief under section 2241 unless relief under section
2255 has been denied or would be inadequate or ineffective. Id. �2255.

1956. This term Congress approved new rules and norms governing proceedings under section
2255. Act of Sept. 28, 1976, Pub. L. No. 94-426, 90 Stat. 1334; see Rules Governing
Proceedings Under 28 U.S.C. 2254 and 2255, 20 CRIM. L. REP. 3011, 3012 (Oct. 27, 1976).

1957. 28 U.S.C. �2255 (1970). Jurisdiction over habeas corpus applications was vested

traditionally only in the district where the petitioner was confined. Section 2255 motions were

introduced in 1948 to allow challenges in the sentencing court, in part to relieve the five
districts where federal penal institutions were located of their disproportionate caseloads.
United States v. Huss, 520 F.2d 598, 603 (2d Cir. 1975); Palmore v. Superior Court, 515 F.2d

1294, 1306-07 (D.C. Cir. 1975), cert, granted, 424 U.S. 907 (1976) (No. 75-811).
Explaining the addition of section 2255, the Supreme Court in Hill v. United States stated

that the section was enacted "to provide in the sentencing court a remedy exactly
commensurate with that which had previously been available by habeas corpus in the district
court where the prisoner was confined." 368 U.S. 424, 427 (1962). See generally Hunter,
Post-Conviction Remedies, 50 F.R.D. 153, 153-58 (1970). That interpretation was applied by
the Fifth Circuit this term in holding that section 2255 relief is not available to challenge
conditions of confinement during the pendency of a criminal trial. United States v. Huss, supra
at 603.

1958. Because section 2255 is inapplicable, some courts permit section 2241 to be used to

challenge conditions of confinement or parole. See, e.g., Zannino v. Arnold, 531 F.2d 687, 689
(3d Cir. 1976) (challenge to Board of Parole determination that not entitled to parole at any

time); Kent v. United States, No. 75-1319, at 5 (4th Cir. Jan. 26, 1976) (unpublished per
curiam opinion) (cruel and unusual punishment based on lack of rehabilitative programs and

noncompliance with sentencing order); McNair v. McCune, 527 F.2d 874, 875 (4th Cir. 1975)
(per curiam) (allegation of punitive segregation without elementary procedural due process);
Norris v. Georgia, 522 F.2d 1006, 1008 (4th Cir. 1975) (alleged adverse effects of confinement

resulting from filing of detainers by two other states); United States ex rel. Stachulak v.

Coughlin, 520 F.2d 931, 932-33 (7th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (challenge
to lawfulness of detention and conditions of confinement in psychiatric division of state

penitentiary); United States ex rel. Hahn v. Revis, 520 F.2d 632, 634 (7th Cir. 1975) (failure
to hold federal parole revocation hearing promptly after parole violation warrant filed as a

detainer upon state sentence); United States v. Huss, 520 F.2d 598, 605-06 (2d Cir. 1975)
(dictum) (application for order directing Federal Bureau of Prisons to furnish kosher meals);
Grasso v. Norton, 520 F.2d 27, 38 (2d Cir. 1975) (parole board failure to follow terms of prior
conditional habeas writ issued for failure to grant parole hearing).

Section 2241 has also been used to challenge extradition. Vardy v. United States, 529 F.2d

404, 405 (5th Cir. 1976) (petitioner alleged federal court had no jurisdiction in extradition

proceedings because he was not found in the United States within meaning of extradition

treaty); United States ex rel. Sakaguchi v. Kaulukukui, 520 F.2d 726, 728-30 (9th Cir. 1975)
(sufficiency of evidence on probable cause and authentication of documents challenged in

extradition proceeding).
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In Gomori v. Arnold1959 the Third Circuit, examining the

relationship between section 2255 motions and traditional habeas

relief under section 2241, ruled that a prisoner alleging error in the

sentence imposed by a federal court must petition under section

2255,1960 but must use the traditional remedy of section 2241 to

challenge computation of release date by a federal warden or other

actions by prison and parole authorities in implementing the

sentence.1961 Therefore, if a postconviction attack focuses on events

subsequent to trial and sentencing, only the federal court in the

district where the petitioner is incarcerated has jurisdiction.1962
Federal prisoners may move for section 2255 relief at any

time,1963 and courts may consider otherwise deniable postconviction
motions as section 2255 motions to provide jurisdiction.1964 There is

also a policy of liberal construction toward those habeas petitions
filed pro se by federal prisoners.1965 A sentencing court, however, is

not required to hold hearings on mere unsupported allegations,1966
nor is it required to hear successive section 2255 motions by the

same petitioner.1967 In addition, jurisdiction under section 2255
does not extend to review of civil consequences of a criminal
conviction. For example, in United States v. Hillick1966 the Fourth
Circuit affirmed the refusal to hear a charge that the federal

prosecutor had fraudulently failed to alert the petitioner that the

1959. 533 F.2d 871 (3d Cir. 1976).
1960. Id. at 874-75.
1961. Id. at 874.
1962. Id. at 875.
1963. 28 U.S.C. �2255 (1970). Under the new rules governing section 2255 proceedings, a

delay in filing the motion of more than 5 years after the judgment of conviction raises the
rebuttable presumption of prejudice to the Government. See Rules Governing Proceedings
Under 28 U.S.C. 2254 and 2255, 20 CRIM. L. REP. 3011 (Oct. 27, 1976).
1964. See United States v. Iannelli, 528 F.2d 1290, 1294 (3d Cir. 1976) (late rule 33

motion for new trial may be treated as section 2255 motion for purposes of ordering
evidentiary hearing); United States v. Neff, 525 F.2d 361, 362 n.l (8th Cir. 1975) (section
2241 petition filed in district court where petitioner sentenced treated as section 2255 motion);
United States v. Tindle, 522 F.2d 689, 692-93 (D.C. Cir. 1975) (per curiam) (where special
circumstances shown, court may review claim of ineffectiveness of counsel under section 2255,
although filed as a motion for new trial after rule 33 deadline).

1965. See McNair v. McCune, 527 F.2d 874, 875 (4th Cir. 1975) (per curiam) (pro se petition
alleging punitive segregation construed liberally to establish habeas jurisdiction); United States v.

Holloway, No. 75-1816, at 3 (4th Cir. Aug. 6, 1975) (unpublished per curiam opinion) (pro se

petition improperly raising allegations under rule 33 motion for new trial considered under section
2255).
1966. Barry v. United States, 528 F.2d 1094, 1101 (7th Cir. 1976) (petitioner not entitled

to hearing because he failed to file sufficiently detailed and specific affidavit to support his
allegations).

1967. 28 U.S.C. �2255 (1970) (sentencing court not required to hear second or successive
motions); see Neeley v. United States, No. 75-1526, at 2 (4th Cir. Jan. 8, 1976) (unpublished
per curiam opinion) (second section 2255 motion raising delay of district court in disposing of
first raised no cognizable issue).

1968. F.2d , No. 75-1036 (4th Cir. Aug. 25, 1975) (per curiam).
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Government would initiate civil deportation proceedings at the
conclusion of the criminal trial.1969
A state prisoner may seek federal habeas relief under section

2241 in either the district in which he is held or the district in
which he was convicted.1970 This term in the companion cases of

Palmore v. Superior Court1911 and Pressley v. Swain1912 the District
of Columbia Circuit held that District of Columbia prisoners have the
same right to federal habeas relief as do state prisoners.1973 In so

doing, the court determined that the District of Columbia Court
Reform and Criminal Procedure Act,1974 which provides habeas
relief for District of Columbia prisoners, did not eliminate federal
habeas jurisdiction to review allegations arising out of District of
Columbia Superior Court decisions.1975 Congress' intent in enacting
the section was found to be the creation of a District of Columbia

remedy analogous to the section 2255 supplementary habeas relief
available to other federal prisoners.1976 The court concluded that
the provision had exhaustion-of-remedy consequences for District of
Columbia prisoners, but did not preempt traditional federal habeas

jurisdiction.1977

1969. Id. at , No. 75-1036, at 8.
1970. 28 U.S.C. � 2241(d) (1970). Section 2254 governs the issuance of writs in cases of

state convictions and requires that the petitioner exhaust all remedies available in state court

before a writ may be granted. Id. �2254(b). This term Congress approved new rules and forms

for section 2254 proceedings. Act of Sept. 28, 1976, Pub. L. No. 94-426, 90 Stat. 1334; see

Rules Governing Proceedings Under 28 U.S.C. 2254 and 2255, 20 CRIM. L. REP. 3011 (Oct.
27, 1976).

1971. 515 F.2d 1294 (D.C. Cir. 1975), vacated and remanded, 45 U.S.L.W. 3329 (U.S. Nov. 1,
1976). The Supreme Court remanded Palmore for reconsideration in light of Stone v. Powell, but
left Presley on its docket. 45 U.S.L.W. 3329 (U.S. Nov. 1, 1976); see Stone v. Powell, 96 S. Ct.
3037 (1976); notes 2010-15 infra and accompanying text.
1972. 515 F.2d 1290 (D.C. Cir. 1975), cert, granted, 424 U.S. 907 (1976) (No. 75-811).
1973. 515 F.2d at 1313-14; 515 F.2d at 1291-93.
1974. D.C. Code Ann. � 23-110(g) (1973).
1975. 515 F.2d at 1313. Prior to Palmore it was not clear whether the Reform Act had

preempted other federal habeas provisions for prisoners confined in the District of Columbia.
Rauh & Silbert, Criminal Law and Procedure: D.C. Court Reform and Criminal Procedure Act

of 1970, 20 AM. U.L. REV. 252 (1971). See generally Smalls, Habeas Corpus in the District of
Columbia, 24 CATH. U.L. REV. 75 (1974) (discussion of section 110(g)'s effect on traditional
habeas relief in the District of Columbia).

1976. 515 F.2d at 1306-07. Charged with illegally carrying a weapon, Palmore had moved

unsuccessfully at trial to suppress evidence on fourth amendment grounds and unsuccessfully
appealed. The United States District Court for the District of Columbia later denied habeas

jurisdiction, and Palmore argued on appeal that Congress did not intend to deprive the district
court of its traditional habeas corpus jurisdiction, and that if it did, the Act constituted a

suspension of the writ of habeas corpus contrary to article I, section 9 of the Constitution and
denied the petitioner his equal protection rights. Id. at 1297.

1977. Id. at 1313.
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Custody. Only petitioners "in custody" may be granted
federal habeas corpus relief.1978 In Jones v. Johnston1919 the District

of Columbia Circuit ruled that the lodging of a detainer against a

prisoner for parole violations, evidencing the parole board's

intention to retake him at the end of his confinement, constitutes
sufficient custody for federal habeas jurisdiction.1980
The First and Seventh Circuits split this term over whether a

presidential pardon eliminates all collateral consequences of a

conviction and thereby eliminates jurisdictional custody. In Robson

v. United States1981 the First Circuit held that a federal petitioner,
although pardoned after filing his section 2255 motion, had not

been relieved from all the disabilities of his conviction.1982 The

court noted such adverse collateral consequences as the possibility
of consideration of the conviction at sentencing in subsequent
criminal proceedings and introduction of the conviction in sub

sequent unrelated trials to impeach his credibility.1983 On the other

hand, in Bjerkan v. United States1984 the Seventh Circuit reasoned
that because a presidential pardon absolutely restores both state
and federal rights, no substantial collateral consequences remain.1985
The court distinguished the Supreme Court holding in Carafas v.

LaVallee1986 on the ground that the consequences of conviction there

1978. 28 U.S.C. �� 2241(c)(l)-(4), 2254(a), 2255 (1970). In United States ex rel. Scranton
v. New York the court held that section 2241, unlike section 2254, does not require that a

petitioner be incarcerated or subject to possible imprisonment for federal habeas corpus
jurisdiction to lie. 532 F.2d 292, 294 (2d Cir. 1976). The petitioner had not been tried at the
time of her petition and had been released after posting bail. Id. at 293. Although denying the
petition on the ground that she had not exhausted all the state remedies available to her, the
court held that the petitioner was in custody for the purpose of establishing habeas jurisdiction.
Id. at 294-95. The court held that a distinction between preconviction and postconviction
petitions was not a meaningful test for determining jurisdiction. Id. at 294.

Custody is not limited to physical imprisonment, but rather includes restraints "not shared
by the public generally." Jones v. Cunningham, 371 U.S. 236, 240 (1963); see, e.g., United
States ex rel. Scranton v. New York, supra at 294 (although released on personal recognizance
under $10,000 bond, state petitioner in custody); Russell v. City of Pierre, 530 F.2d 791, 792
(8th Cir. 1976) (per curiam) ($25 fine for disorderly conduct does not constitute custody for
habeas purposes); Courtney v. United States, 518 F.2d 514, 515 (4th Cir. 1975) (per curiam)
(absent adverse collateral legal consequences, petitioner cannot seek relief from conviction
under 2255 after serving his sentence). If restraint is not established, a district court may
dismiss without prejudice to petitioner's right to file later petitions with sufficient allegations of
custody. Loflin v. Sasser, No. 75-8108, at 3 (4th Cir. Oct. 13, 1975) (unpublished per curiam
opinion).
1979. 534 F.2d 353 (D.C. Cir. 1976).
1980. Id. at 357.
1981. 526 F.2d 1145 (1st Cir. 1975).
1982. Id. at 1147.
1983. Id.
1984. 529 F.2d 125 (7th Cir. 1975).
1985. Id. at 126-29.
1986. 391 U.S. 234 (1968).
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included deprivations of petitioner's "basic" rights, such as the rights
to vote, to serve on a jury, and to engage in certain professions.1987

Issues Cognizable. A federal court has subject matter

jurisdiction to consider the merits of a section 2255 motion for

postconviction relief if the federal petitioner alleges that his
sentence was imposed in violation of the Constitution,1988

1987. 529 F.2d at 127-29. Like Robson, Bjerkan relies on Carafas v. La Vallee, which first applied
the adverse collateral consequences standard as a test to determine whether custody exists for
habeas jurisdiction. Carafas v. LaValle, 391 U.S. 234, 237-38 (1968); see Robson v. United

States, 526 F.2d 1145, 1147 (1st Cir. 1975). The Seventh Circuit in Bjerkan, however,
interpreted Carafas as adopting a more restrictive standard�the collateral consequences must be
"of a substantial nature." 529 F.2d at 126-27. Under that standard the Seventh Circuit rejected
the Robson finding that the possible use of the petitioner's testimony to impeach in subsequent
unrelated trials justified the grant of habeas jurisdiction. Id.

1988. 28 U.S.C. �2255 (1970); see United States v. Johnson, F.2d , , No.

74-1198, at 5 (D.C. Cir. Mar. 24, 1976) (admission of statements allegedly made in violation of

petitioner's Miranda rights may not be challenged in section 2255 motion because issue

deliberately not raised at trial or on appeal); United States v. Masthers, 539 F.2d 721, 725-29
(D.C. Cir. 1976) (acceptance of guilty plea from incompetent defendant violates due process;
remand to determine competency); Phillips v. United States, 533 F.2d 369, 370 (8th Chr. 1976)
(per curiam) (alleged violation of defendant's right to be present during jury selection

cognizable in section 2255 proceeding); Fruchtman v. Kenton, 531 F.2d 947, 948 (9th Cir.

1976), petition for cert, filed, 45 U.S.L.W. 3011 (U.S. July 8, 1976) (No. 76-22) (no violation
of petitioner's fifth and sixth amendment rights because trial judge prior to accepting guilty
plea informed petitioner of his privilege against self-incrimination and inquired into
voluntariness of plea); Kent v. United States, No. 75-1319, at 4-5 (4th Cir. Jan. 26, 1976)
(unpublished per curiam opinion) (petitioner's dissatisfaction with prison's training and
educational programs does not constitute cruel and unusual punishment because available

programs complied with sentencing requirements); Robson v. United States, 526 F.2d 1145,
1148-49 (1st Cir. 1975) (due process violated because district court applied erroneous legal
standard in trial for draft law violation); Fontaine v. United States, 526 F.2d 514, 515 (6th Cir.

1975), cert, denied, 96 S. Ct. 1476 (1976) (allegation that guilty pleas induced by combination
of fear, police tactics, and illness cognizable, but unsupported); United States v. Neff, 525 F.2d

361, 362-64 (8th Cir. 1975) (counsel's failure to inform defendant of possible grounds for

appeal does not constitute ineffective assistance of counsel because grounds determined to be

meritless); United States v. Franzese, 525 F.2d 27, 31-34 (2d Cir. 1975) (no violation of due

process because Government had no reason to believe that witness' testimony was perjured);
Little v. United States, 524 F.2d 335, 336 (8th Cir. 1975) (per curiam), cert, denied, 96 S. Ct.
1125 (1976) (alleged absence of government attorney participation in grand jury proceedings
and failure to sign indictment cannot be raised in section 2255 motion absent exceptional
circumstances); Kehrli v. Sprinkle, 524 F.2d 328, 334 (10th Cir. 1975), cert, denied, 96 S. a.

3165 (1976) (allegation that article 134 of Uniform Code of Military Justice is

unconstitutionally vague properly raised for first time on section 2255 motion because futile to

assert issue in military courts); Gravitt v. United States, 523 F.2d 1211, 1216-17 (5th Cir.

1975) (evidentiary hearing required to determine whether petitioner's speedy trial

rights had been violated by existence of actual prejudice during 16-month pretrial delay);
Cardaropoli v. Norton, 523 F.2d 990, 995 (2d Cir. 1975) (designation of prisoner as special
offender without notice or hearing violates due process); Sappington v. United States, 523 F.2d

858, 860 (8th Cir. 1975) (per curiam) (petitioner not subject to double jeopardy where state

prosecution follows federal prosecution for same offense); United States v. Tindle, 522 F.2d

689, 692-93 (D.C. Cir. 1975) (per curiam) (trial court may consider untimely new trial motion

alleging ineffective assistance of counsel as valid section 2255 petition); United States ex rel.

Hahn v. Revis, 520 F.2d 632, 637-38 (7th Cir. 1975) (due process rights of federal parolee
incarcerated in state prison violated because parole revocation hearing not held immediately
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treaties,1989 or laws of the United States.1990 Federal petitioners
attacking the validity of their guilty pleas, however, may be limited
in the allegations they may raise in section 2255 proceedings. In

Mayes v. Pickett,1991 for example, the Ninth Circuit held that the

petitioner could not challenge the voluntariness of his guilty plea
by asserting that the confession that allegedly induced the plea was

coerced.1992 The court stated that collateral proceedings may not be

used to circumvent the general rule that a defendant who has

pleaded guilty may not later allege that prior violations of

constitutional rights voided his plea.1993 In contrast, the Fifth
Circuit in Clicque v. United States1994 held that a petitioner who

pleaded guilty to sending an obscene letter through the mail must
be permitted to attack the validity of his guilty plea on the ground
that the trial court failed to assess independently whether the
contents of the letter were protected by the first amendment.1995
The court noted that the requirement of an independent assessment

of the allegedly obscene material's content is necessary to

determine whether a crime was committed at all, especially in an

area where wrongful conviction infringes on the petitioner's first

following issuance of parole violation warrant); Cleveland v. Ciccone, 517 F.2d 1082, 1083, 1089
(8th Cir. 1975) (prospective adoption of due process rule that hearing on federal parole or release
violation may not be deferred until expiration of inmate's intervening sentence); United States v.

Holloway, No. 75-1816, at 5 (4th Cir. Aug. 6, 1975) (unpublished per curiam opinion) (although
Government's use of perjured testimony would justify section 2255 relief, evidence constituted
mere attack on credibility, which is not cognizable).

1989. See Greci v. Birknes, 527 F.2d 956, 958 (1st Cir. 1976) (under treaty between United
States and Italy, probable cause standard to justify extradition is to be determined under
federal law, not Massachusetts law).

1990. See Stead v. United States, 531 F.2d 872, 875-77 (8th Cir.), cerf. denied, 96 S. Ct.
1730 (1976) (failure of trial court to require presentence report as required under Federal
Youth Corrections Act is not ground for section 2255 relief after petitioner delayed 6 years
before attacking sentence); Sellers v. Ciccone, 530 F.2d 199, 201-02 (8th Cir. 1976) (Attorney
General did not abuse discretion under federal rehabilitation program by refusing to admit
petitioner into specific training program); Schenker v. United States, 529 F.2d 96, 97-98 (9th
Cir. 1976), pefifion for cert, filed, 44 U.S.L.W. 3687 (U.S. June 1, 1976) (No. 75-1494) (state
court's construction of Interstate Land Sales Act properly upheld in section 2255 proceeding of
petitioner convicted of land fraud); Brown v. Lundgren, 528 F.2d 1050, 1054-55 (5th Cir.
1976) (petitioner alleged that failure of parole board to comply with Administrative Procedure
Act rendered his custody in violation of the laws of United States, but petitioner failed to
establish noncompliance); United States v. Wright, 524 F.2d 1100, 1102 (2d Cir. 1975)
(petitioner may not make allegation under federal wiretap statute in section 2255 proceeding
because wiretap not challenged at trial or on appeal); McCullough v. United States, No.
74-2207, at 3-4 (4th Cir. Sept. 4, 1975) (unpublished per curiam opinion) (full resentencing
hearing required because trial court failed to consider sentencing under Federal Youth
Corrections Act).

1991. 537 F.2d 1080 (9th Cir. 1976).
1992. Id. at 1081-82.
1993. Id. at 1082.
1994. 514 F.2d 923 (5th Cir. 1975).
1995. Id. at 927.
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amendment rights.1996 The federal courts also have jurisdiction to

consider section 2255 motions if the petitioner alleges that the trial
court lacked jurisdiction to impose the sentence, that the sentence

exceeded the statutory maximum, or that the sentence is otherwise

subject to collateral attack.1997 Allegations that the trial court

admitted inadmissible evidence, however, generally fail to warrant

review under section 2255. 1998

A state petitioner seeking habeas corpus review under section
2254 must allege that he is in custody pursuant to a state court

judgment1999 in violation of the laws,2000 treaties, or Constitution of
the United States.2001 This term state petitioners asserted a broad

range of cognizable constititutional allegations including cruel and
unusual punishment,2002 violations of the right to counsel,2003

1996. Id. at 926-28. The majority of the court based its decision not on a procedural basis,
but on the belief that the first amendment requires an independent assessment of the allegedly
obscene materials before a defendant may be convicted. Id. at 927. In a concurring opinion,
Judge Goldberg stated his belief that the trial court's failure to make an independent assessment
not only offended first amendment considerations, but also violated rule 11 because the district
court could not have been satisfied that there was a factual basis for the plea without

independently reviewing the materials. Id. at 928, 931 (Goldberg, J., concurring).
1997. 28 U.S.C. �2255 (1970); see Vandenades v. United States, 523 F.2d 1220, 1223 (5th

Cir. 1975) (trial judge's letter to petitioner admitting deviation from usual sentencing practice is
sufficient to warrant section 2255 evidentiary hearing to determine whether petitioner received
valid sentence).

1998. See United States v. Neff, 525 F.2d 361, 364 (8th Cir. 1975) (display of ammunition
not listed in indictment presents evidentiary issue and therefore not cognizable under section

2255).
1999. 28 U.S.C. � 2254(a) (1970); see United States ex rel. Scranton v. New York, 532 F.2d

292, 295 (2d Cir. 1976) (federal court may not consider speedy trial allegation prior to state

conviction); Sumey v. Martinsville, No. 75-1613, at 3 (4th Cir. Feb. 6, 1976) (unpublished per
curiam opinion) (merits of affirmative defense to state forgery charge not cognizable in habeas

proceeding prior to state court judgment). State court judgments carry a presumption of

regularity, which a habeas petition must overcome in order to secure relief under section 2254.
See Clayton v. Haynes, 517 F.2d 577, 578 (4th Cir. 1975) (petitioner failed to sustain burden
of showing that substantial constitutional deprivation resulted from use of prior uncounselled
misdemeanor convictions to impeach defendant's testimony).
2000. Nauton v. Craven, 521 F.2d 876, 877 (9th Cir. 1975) (per curiam) (allegation that

federal wiretap statute violated remanded for evidentiary hearing); United States ex rel. Esola v.

Groomes, 520 F.2d 830, 834-35 (3d Cir. 1975) (Interstate Agreement on Detainers is federal
law because United States is a party; alleged violations of Act cognizable under section 2254).

2001. 28 U.S.C. �2254(a) (1970).
2002. See Downey v. Perini, 518 F.2d 1288, 1290 (6th Cir.), vacated, 423 U.S. 993 (1975)

(imposition of lengthy prison term for marijuana offense alleged to constitute cruel and unusual

punishment); Davis v. Warden, No. 74-1264, at 5 (4th Cir. Oct. 22, 1975) (unpublished per
curiam opinion) (faulty prisoner classification system resulting in petitioner's solitary
confinement does rise to level of cruel and unusual punishment).

2003. See Thomas v. Wyrick, 535 F.2d 407, 409 (8th Cir. 1976), petition for cert, filed, 45
U.S.L.W. 3206 (U.S. Aug. 9, 1976) (No. 76-189) (writ granted because counsel failed to interview

crucial witness); Sapienza v. Vincent, 534 F.2d 1007, 1010 (2d Cir. 1976) (alleged denial of right
to proceed pro se cognizable, but writ denied because motion not made until latter part of trial);
Grieco v. Meachum, 533 F.2d 713, 716 (1st Cir. 1976) (use at trial of statements made by
petitioner to government informant while in custody under pending indictment not violative of

right to counsel; statement constituted separate offense of subornation of perjury); Founts
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defective guilty pleas,2004 improper jury selection,2005 denial of the

v. Pogue, 532 F.2d 1232, 1234 (9th Cir.), cert, denied, 96 S. Ct. 2635 (1976) (petitioner's
allegations that counsel failed to interview crucial witnesses dismissed without evidentiary
hearing); United States ex rel. Johnson v. Johnson, 531 F.2d 169, 171-72 (3d Cir.), cert.

denied, 96 S. Ct. 2214 (1976) (writ granted because defense counsel failed to make reasonable
efforts to locate putative alibi witness); Franklin v. Wyrick, 529 F.2d 79, 82 (8th Cir.), cert.
denied, 96 S. Ct. 1747 (1976) (writ denied where claim of ineffective assistance of counsel
based upon failure to object to false testimony); United States ex rel. Reis v. Wainwright, 525
F.2d 1269, 1273 (5th Cir. 1976) (writ denied where petitioner challenged effectiveness of

defense counsel's trial strategy); United States ex rel. Robinson v. Housewright, 525 F.2d 988,
989 (7th Cir. 1975) (writ denied where petitioner failed to substantiate assertion of ineffective
assistance of counsel based upon alleged conflict of interests); Sheely v. Whealon, 525 F.2d

713, 716 (6th Cir. 1975) (right to counsel violated because petitioner arraigned and pleaded
guilty without assistance of counsel; remand for grant of writ unless petitioner retried within
reasonable period); Alvarez v. Wainwright, 522 F.2d 100, 102 (5th Cir. 1975) (conflict of
interest allegation cognizable where retained counsel also advised codefendant; writ granted);
United States ex rel. Curtis v. Illinois, 521 F.2d 717, 720 (7th Cir.), cert, denied, 423 U.S.
1023 (1975) (writ denied where petitioner alleged ineffective assistance of counsel at state

postconviction hearing); Edwards v. Louisiana, 520 F.2d 321, 322 (5th Cir. 1975) (per curiam),
cert, denied, 423 U.S. 1089 (1976) (writ denied where petitioner failed to substantiate assertion
that defense counsel neglected to pursue requested appeal); Howard v. Henderson, 519 F.2d

1176, 1177 (5th Cir.) (per curiam), cert, denied, 423 U.S. 1036 (1975) (allegation of
ineffective assistance of counsel cognizable because defense attorney failed to alert petitioner to
possibility of self-defense prior to guilty plea); Banda v. Estelle, 519 F.2d 1057 (5th Cir.) (per
curiam), cert, denied, 423 U.S. 1024 (1975) (motion cognizable because counsel failed to advise
petitioner of right to appeal and right to withdraw guilty plea; writ denied); Blackmon v.

Estelle, 517 F.2d 1041, 1042 (5th Cir. 1975) (per curiam) (allegation cognizable where counsel
failed to pursue requested appeal and to advise petitioner of right to appeal in forma pauperis);
Foxworth v. Wainwright, 516 F.2d 1072, 1077 (5th Cir. 1975) (writ granted because conflict
of interest prevented defense counsel from pursuing vigorous defense); Kallie v. Estelle, 515
F.2d 588, 589 (5th Cir.), cert, denied, 423 U.S. 1019 (1975) (no sixth amendment violation
although retained counsel failed to notify petitioner of right to secure court-appointed counsel
for purpose of prosecuting appeal); Summers v. Coiner, No. 74-1411, at 2 (4th Cir. Sept. 4,
1975) (unpublished per curiam opinion) (voluntary guilty plea constitutes waiver of right to
counsel at preliminary hearing).
2004. Henderson v. Morgan, 96 S. a. 2253, 2258-59 (1976) (guilty plea involuntary because

defendant did not have adequate notice that intent was essential element of the offense
charged); Allison v. Blackledge, 533 F.2d 894, 896 (4th Cir. 1976), cert, granted, 45 U.S.L.W.
3249 (U.S. Oct. 4, 1976) (No. 75-1693) (allegation of breached plea agreement remanded for
evidentiary hearing); Kelleher v. Henderson, 531 F.2d 78, 79 (2d Cir. 1976) (petitioner not
informed of maximum and minimum sentences prior to guilty plea; writ denied because plea
voluntary in light of overwhelmingly inculpatory evidence); Scrivens v. Henderson, 525 F.2d
1263, 1264 (5th Cir. 1976) (writ denied because evidence failed to show that plea agreement
violated); Edwards v. Garrison, 529 F.2d 1374, 1376 (4th Cir. 1975), cert, denied, 424 U.S.
950 (1976) (allegation that plea induced by undisclosed plea bargain remanded for evidentiary
hearing); United States ex rel. Robinson v. Housewright, 525 F.2d 988, 989 (7th Cir. 1975)
(writ denied because evidence insufficient to support allegation that trial judge participated in
plea negotiations); United States ex rel. Suggs v. LaVallee, 523 F.2d 539, 542 (2d Cir. 1975)
(evidentiary hearing ordered to determine allegation of incompetency at time of guilty plea);
Johnson v. Massey, 516 F.2d 1001, 1002 (5th Cir. 1975) (per curiam) (writ denied because
attorney's prediction of sentence only support for assertion that plea bargain not kept); Davis v.

Warden, No. 74-1264, at 6-7 (4th Cir. Oct. 22, 1975) (unpublished per curiam opinion)
(allegation of involuntary guilty plea cognizable because prosecutor failed to disclose judge's
statements regarding intended sentencing of defendant prior to plea agreement; dismissed for
failure to exhaust state remedies).
2005. See Anderson v. Casscles, 531 F.2d 682, 685-86 (2d Cir. 1976) (underrepresentation

of blacks on jury not violative of constitutional rights unless systematic; remanded to determine
whether students over 21 years old were systematically excluded); Zicarelli v. Gray, F.2d
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right to a speedy trial,2006 impermissibly suggestive pretrial identifi
cations,2007 and denial of due process and equal protection of the
law.2008

, , No. 75-1173, at 7-8 (3d Cir. Nov. 18, 1975), rev'd en bane, F.2d ,

No. 75-1173 (3d Cir. Sept. 10, 1976) (writ granted because residents of community in which
crime committed excluded from jury venire); Arnold v. Wainwright, 516 F.2d 964, 967 (5th
Cir. 1975), cert, denied, 96 S. Ct. 2230 (1976) (writ denied to petitioners convicted under jury
selection system that was subsequently held unconstitutional). But see Anderson v. Casscles,
supra at 684-85 (allegation of failure to follow statutory procedure for jury selection alone not

cognizable in habeas corpus proceeding).
2006. United States ex rel. Scranton v. New York, 532 F.2d 292, 295 (2d Cir. 1976)

(petition to dismiss indictment for failure to prosecute during 5-year postindictment period
denied because state remedies not exhausted); Foster v. McLeod, No. 74-1305, at 6-7 (4th Cir.
Nov. 6, 1975) (unpublished per curiam opinion) (writ denied despite 7-year postindictment
delay; evidence of prior demand for speedy trial not introduced at state proceeding due to

petitioner's inexcusable neglect).
2007. See Founts v. Pogue, 532 F.2d 1232, 1235 (9th Cir.), cert, denied, 96 S. a. 2635

(1976) (writ denied to petitioner who alleged improper pretrial photographic identification
constituted denial of due process); United States ex rel. Cannon v. Smith, 527 F.2d 702, 703
(2d Cir. 1975) (writ granted because suggestive pretrial lineup identification admitted at trial);
Brathwaite v. Manson, 527 F.2d 363, 364 (2d Cir. 1975), cerf. granted, 96 S. Ct. 1737 (1976)
(No. 75-871) (writ granted because identifying witness only shown petitioner's photograph at

pretrial identification); Fish v. Cardwell, 523 F.2d 976, 977 (9th Cir. 1975) (per curiam), cert.
denied, 423 U.S. 1062 (1976) (writ denied because petitioner failed to substantiate allegation
that pretrial photographic identification impermissibly suggestive); Kelley v. Estelle, 521 F.2d
238, 239 (5th Cir. 1975) (same); Nassar v. Vinzant, 519 F.2d 798, 800 (1st Cir.), cert, denied,
423 U.S. 898 (1975) (writ denied to petitioner alleging suggestive single photo pretrial
identification because court found misidentification unlikely); Ghiz v. Bordenkircher, 519 F.2d
759, 760 (4th Cir. 1975), cert, denied, 424 U.S. 944 (1976) (police suggestion prior to viewing
of photo array that petitioner was the robber did not affect in-court identification, which had

independent basis); Heltzel v. Cowan, 518 F.2d 851 (6th Cir.) (per curiam), cert, denied, 423
U.S. 999 (1975) (petitioner alleged identification at pretrial, one-on-one showup impermissibly
suggestive; writ denied because misidentification unlikely).

2008. Aschmeller v. South Dakota, 534 F.2d 830, 831 (8th Cir. 1976) (per curiam) (writ
denied to petitioner claiming inadequate corroboration of confession); Grieco v. Meachum, 533
F.2d 713, 716 (1st Cir. 1976) (petitioner alleged failure to sever, denial of discovery request for
Brady material, and prejudicial jury instructions; writ denied); Maggitt v. Wyrick, 533 F.2d 383,
384 (8th Cir. 1976) (allegations that evidence erroneously excluded and prosecutorial remark
impermissibly inflammatory not cognizable unless trial lacks fundamental fairness; writ

denied); Weiland v. Parratt, 530 F.2d 1284, 1288-89 (8th Cir. 1976) (petitioner failed to

-substantiate allegations that prosecutor used perjured testimony and did not disclose

exculpatory evidence); Combs v. Tennessee, 530 F.2d 695, 698 (6th Cir.), cert, denied, 96
S. Ct. 1731 (1976) (petitioner's allegation that state law was misapplied fails to constitute
denial of due process because petitioner had adequate notice of offense charged);
Schleicher v. Wyrick, 529 F.2d 906, 912 (8th Cir. 1976) (state court ruling
regarding admissibility of fingerprints not reviewable unless trial rendered fundamentally unfair);
Hills v. Henderson, 529 F.2d 397, 399-400 (5th Cir. 1976) (admission of evidence of related
sexual assaults by petitioner charged with aggravated rape does not offend due process); Smith
v. Estelle, 527 F.2d 430, 431 (5th Cir. 1976) (remand to determine whether invalid confession
influenced petitioner to testify at trial); Minor v. Black, 527 F.2d 1, 3 (6th Cir. 1975), cerf.
denied, 96 S. Ct. 3189 (1976) (writ granted because prosecutor referred to defendant's pretrial
silence in order to impeach alibi testimony); United States ex rel. Richerson v. Wolff, 525 F.2d

797, 798 (7th Cir. 1975), cert, denied, 96 S. Ct. 1511 (1976) (writ denied because state parole
board gave petitioner reasons for denial of parole adequate to satisfy due process); Stinson v.

Nelson, 525 F.2d 728, 729 (9th Cir. 1975) (per curiam) (petitioner convicted of federal and

state offenses not entitled to serve sentence in federal prison); United States ex rel. Bleimehl v.

Cannon, 525 F.2d 414, 415 (7th Cir. 1975) (admission of mugshots at trial, although
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Until recently, state habeas corpus petitioners also enjoyed the

right to contest the admission of evidence allegedly obtained as a

result of an illegal search or seizure.2009 This term, however, the

Supreme Court in Stone v. Powell2010 substantially limited future

access to the federal courts by petitioners seeking habeas corpus

relief on fourth amendment grounds. The Court held that the

Constitution does not require federal courts to grant habeas corpus

prejudicial, did not deny petitioner due process); United States ex rel. Washington v. Vincent,
525 F.2d 262, 267 (2d Cir. 1975) (writ granted because prosecutor failed to correct perjured
testimony); Partida v. Castaneda, 524 F.2d 481, 483 (5th Cir. 1975), cert, granted, 96 S. a.

2645 (1976) (No. 75-1552) (petitioner's allegation that underrepresentation of Mexican-

Americans on grand jury denied him due process and equal protection established prima facie

case that Government did not rebut; remand for trial court to direct improvements in system);
Stepp v. Estelle, 524 F.2d 447, 448-49 (5th Cir. 1975) (petitioner failed to prove allegation of

mental incompetency at time of waiver of right to counsel); United States ex rel. Buford v.

Henderson, 524 F.2d 147, 150 (2d Cir. 1975), cert, denied, 424 U.S. 923 (1976) (court's
refusal to provide indigent petitioner with free trial and suppression hearing transcripts not

denial of meaningful access to courts); Austin v. Swenson, 522 F.2d 168, 169 (8th Cir. 1975)
(case remanded because petitioner adduced evidence that state withheld favorable evidence);
Lindsey v. Craven, 521 F.2d 1071, 1072 (9th Cir. 1975) (per curiam) (writ granted because

judge conducted inquiry into voluntariness of petitioner's confession in jury's presence and
without benefit of petitioner's testimony); United States ex rel. Lewis v. Henderson, 521 F.2d

896, 900 (2d Cir.), cert, denied, 423 U.S. 998 (1975) (allegation that due process violated
because confession obtained after 38-hour, prearraignment confinement without food or sleep
remanded for evidentiary hearing); Johnson v. Brewer, 521 F.2d 556, 558-59 (8th Cir. 1975)
(trial court's refusal to allow impeachment of government informant's credibility violates due

process); United States ex rel. Hickman v. Sielaff, 521 F.2d 378, 379 (7th Cir. 1975), cert.
denied, 96 S. Ct. 1436 (1976) (petitioner denied right to fair trial because hearing on

voluntariness of confession conducted in jury's presence); United States ex rel. Stachulak v.

Coughlin, 520 F.2d 931, 935 (7th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (state court's

application of preponderance of evidence standard at involuntary civil commitment hearing
violated due process); Brooks v. Rose, 520 F.2d 775, 777 (6th Cir. 1975) (insufficiency of
evidence allegation not cognizable as due process violation unless record totally devoid of
evidence supporting conviction; writ denied); Hensley v. Municipal Court, 518 F.2d 883, 883-84
(9th Cir. 1975) (per curiam) (writ granted because trial court denied petitioner due process by
reopening his case after indefinite stay and proceeding to trial in his absence); Truman v.

Wainwright, 514 F.2d 150, 151 (5th Cir. 1975) (petitioner not denied due process by state
court's limitation on cross-examination and refusal to allow defendant to call witness during
prosecution's case-in-chief); Davis v. Warden, No. 74-1264, at 8 (4th Cir. Oct. 22, 1975)
(unpublished per curiam opinion) (writ denied because prison reclassification hearing conducted
prior to imposition of solitary confinement satisfied due process). But see Jackson v. Alabama,
531 F.2d 1231, 1236-37 (5th Cir. 1976) (allegation of due process denial because trial court
refused to credit time petitioner spent in jail prior to sentencing and appeal against sentence
not cognizable unless petitioner unable to post bail and received maximum sentence).
2009. Cabbler v. Superintendent, 528 F.2d 1142, 1145 (4th Cir. 1975), cerf. denied, 45

U.S.L.W. 3249 (U.S. Oct. 4, 1976) (petitioner entitled to assert that conviction based upon
illegally seized goods, but writ denied on merits); Haefeli v. Chernoff, 526 F.2d 1314, 1315
(1st Cir. 1976) (petitioner's challenge to warrantless search of car cognizable; writ denied on

merits); see United States ex rel. Reis v. Wainwright, 525 F.2d 1269, 1274 (5th Cir. 1976)
(writ denied because search incident to arrest held valid); Logan v. Capps, 525 F.2d 937, 940
(5th Cir. 1976) (although prisoner's statement to cellmate did not violate fifth amendment,
Alabama courts never considered whether the statement was a product of detention in violation
of fourth amendment; thus, district court erred in denying writ without hearing); Chase v

Crisp, 523 F.2d 595, 597 (10th Cir. 1975), cert, denied, 424 U.S. 947 (1976) (writ denied
because admission of evidence seized during warrantless search harmless error)

2010. 96 S. a. 3037 (1976).
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relief to state petitioners who assert that the trial court admitted
illegally obtained evidence, if the petitioners had the opportunity to

fully and fairly litigate such claims in state court.2011 The majority
of the Court reasoned that the exclusionary rule is a judicial
remedy created to deter police misconduct rather than a personal
constitutional right.2012 The applicability of the rule to habeas
corpus proceedings, therefore, depends upon a balance of the costs

and benefits involved in applying the rule to habeas review. Such
an application, the majority argued, adds only marginal deterrent

effect, but entails substantial costs in terms of disrupting the

truth-finding process, freeing the guilty, and generally undermining
respect for law and the administration of justice.2013 In a vigorous
dissent, Justice Brennan, joined by Justice Marshall, argued that the
admission of illegally seized evidence is itself a violation of the
Constitution and therefore must be recognized in federal habeas

proceedings according to the congressional mandate embodied in
the federal habeas corpus statute.2014 Furthermore, the dissenters

expressed concern that the holding in Stone v. Powell portends the
elimination of a federal forum for the assertion of constitutional

allegations that do not directly relate to the reliability of the trial
court's determination of the defendant's guilt, such as the
admission of statements made by the defendant in violation of his
fifth amendment right against self-incrimination.2015
The Supreme Court this term also considered whether the failure

of a state court to question prospective jurors during voir dire

specifically regarding racial prejudice constitutes a basis for

collateral attack in the federal courts. In Ristaino v. Ross2016 a

2011. Id. at 3046, 3052. The Court stated that its decision does not indicate that the federal
courts lack jurisdiction to consider such claims, but only that the application of the

exclusionary rule in habeas corpus proceedings is limited to cases in which there has been both
a constitutional violation and a showing that the petitioner was denied an opportunity to

litigate fully and fairly his fourth amendment claim. Id.
2012. Id. at 3048; see Mapp v. Ohio, 367 U.S. 643 (1961). Although recognizing that the

exclusionary rule is based partially upon the premise that illegally seized evidence should be

excluded from judicial proceedings in order to preserve the courts' integrity, the Court
concluded that this concern has limited force as a justification for the exclusion of highly
probative evidence. 96 S. Ct. at 3047; see United States v. Calandra, 414 U.S. 338, 347 (1975)
(interest in promoting judicial integrity not bar to use of illegally seized evidence in grand jury
proceedings); Alderman v. United States, 394 U.S. 165, 174-75 (1969) (interest of judicial
integrity insufficient to grant defendants standing to object to introduction of evidence illegally
seized from third parties); Walder v. United States, 347 U.S. 62, 64-65 (1954) (interest of
judicial integrity does not prevent use of illegally seized evidence for impeachment purposes).

2013. 96 S. Ct. at 3049-52.
2014. Id. at 3056-63 (Brennan, J., with Marshall, J., dissenting).
2015. Id. at 3062-63. The Court's majority specifically denied that its decision was intended

to narrow the scope of the habeas corpus statute as authority for litigating constitutional claims
other than those arising under the fourth amendment. 96 S. Ct. at 3052 n.37.

2016. 424 U.S. 589 (1976).
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black defendant charged with assaulting a white security guard
alleged that the state court's refusal to ask the veniremen whether

they believed that a white person is more likely to testify
truthfully than a black person violated his due process right to a

fair and impartial trial.2017 The defendant relied upon the Court's
decision in Ham v. South Carolina,2018 in which a state court was

held to have committed constitutional error by refusing to question
prospective jurors regarding their social prejudices in the trial of a

civil rights activist.2019 The Court in Ristaino rejected the

defendant's contentions, holding that if social issues are not

inextricably bound up with the conduct of the trial, the

Constitution does not require state courts to question prospective
jurors regarding their racial bias.2020 The Court distinguished Ham
on the facts, noting that in Ham the defendant alleged that he had
been indicted for a narcotics offense as retaliation for his civil

rights activities and that therefore the issue of racial prejudice had
been directly involved in the trial.2021
The issue of racial prejudice in contexts other than the voir dire

also may be cognizable in federal habeas proceedings. In Partida v.

Castaneda,2022 for example, the Fifth Circuit granted relief to a

state petitioner who alleged that he had been denied due process
and equal protection of the law because Mexican-Americans had
been underrepresented on the grand jury that indicted him.2023 In

reversing the district court's denial of the petition, the court of

appeals held that the Government had failed to rebut the
presumption of discrimination evidenced by the disparity between
Mexican-Americans in the population and those on the grand
jury.2024

Exhaustion of Remedies. Federal courts will not consider a

state petitioner's application for habeas corpus relief under section
2254 unless either all available state remedies have been ex

hausted2025 or the available remedies are ineffective to protect his
2017. Id. at 590. The trial court did inquire generally regarding the veniremen's biases, but

did not specifically refer to racial prejudice. Id. at 592 & n.3.
2018. 409 U.S. 524 (1973).
2019. Id. at 527.
2020. 424 U.S. at 593-94.
2021. Id.
2022. 524 F.2d 481 (5th Cir. 1975), cert, granted, 96 S. Ct. 2645 (1976) (No. 75-1552).
2023. Id. at 483.
2024. Id. at 484-85.
2025. 28 U.S.C. �� 2254(b), (c) (1970); see Fay v. Noia, 372 U.S. 391, 418-20 (1963)

(petitioner who failed to pursue state appeal not precluded from seeking habeas relief if state
remedy no longer available); Anderson v. Casscles, 531 F.2d 682, 684 (2d Cir. 1976) (state
remedy exhausted after allegations of systematic exclusion of students and underrepresentation
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rights.2026 Under this exhaustion doctrine, state courts must have
had one full and fair opportunity either on direct appeal or

through postconviction collateral review to examine the petitioner's
claims prior to a federal court considering them.2027 The circuits
remain divided over whether a habeas petition should be dismissed
if the petitioner has exhausted remedies for some of the allegations
contained in his request for habeas relief, but failed to do so as to

of blacks on jury panel rejected by state courts); United States ex rel. Johnson v. Johnson, 531
F.2d 169, 173 (3d Cir.), cert, denied, 96 S. a. 2214 (1976) (district court may consider

petitioner's claims of ineffective assistance of counsel after relief denied in state postconviction
hearing); Tyler v. Swenson, 527 F.2d 877, 880 (8th Cir. 1976) (state prisoner's habeas petition
dismissed on appeal for failure to raise improper sentencing allegation during state

postconviction proceeding); Walker v. Estelle, 525 F.2d 648, 650 (5th Cir. 1976) (per curiam)
(remand to determine whether petitioner presented perjury issue in state postconviction
proceeding); Chase v. Crisp, 523 F.2d 595, 596 n.l (10th Cir. 1975), cert, denied, 424 U.S.
947 (1976) (state remedies exhausted after petitioner presented insufficiency of evidence claim
in motion for new state trial); Austin v. Swenson, 522 F.2d 168, 170 (8th Cir. 1975) (federal
habeas action not barred by production of new evidence relating to issue previously raised in

state court); Smith v. McAlea, No. 75-8109, at 2-3 (4th Cir. Oct. 21, 1975) (unpublished per
curiam opinion) (allegations of fourth amendment violations, improperly raised in civil rights
action, should be asserted in habeas petition after state postconviction remedies exhausted). But
see Ange v. Paderick, 521 F.2d 1066, 1069-70 (4th Cir. 1975) (Widener, J., concurring &

dissenting) (majority opinion failed to apply exhaustion doctrine to petitioner's equal
protection claim; consideration on merits constitutes complete bypass of state courts in
violation of exhaustion doctrine). See generally Developments in the Law�Federal Habeas

Corpus, 83 HARV. L, REV. 1083, 1093-103 (1970).
A prisoner cannot circumvent the exhaustion requirement by calling his action a civil rights

suit under section 1983 of title 42 of the United States Code if the nature of his claim is

habeas corpus. Meadows v. Evans, 529 F.2d 385, 386 (5th Cir. 1976) (because essentially
attacking voluntariness of guilty plea, exhaustion was required although nominally a section
1983 suit for damages). likewise, regardless of what a complaint is called, if it states a claim
under section 1983 the district court should hear it without requiring exhaustion. See Williams
v. McCall, F.2d , No. 75-2918, at 3574 (5th Cir. Feb. 4, 1976) (pro se

complaint not seeking release but procedural amenities was not habeas corpus petition and
hence not subject to exhaustion requirements; remand for hearing on merits); Rich v. Metters,
No. 75-2157, at 3 (4th Cir. Nov. 4, 1975) (unpublished per curiam opinion) (district court
properly denied pro se petitioner's speedy trial claim for failure to exhaust, but should consider
issue regarding constitutionality of certain conditions of confinement, which arises under
section 1983). See generally notes 2183-307 infra and accompanying text.
2026. 28 U.S.C. �2254(b) (1970); see Stubbs v. Smith, 533 F.2d 64, 68-69 (2d Cir. 1976)

(petitioner not required to challenge constitutionality of statutory presumption in state court

proceeding because state supreme court recently upheld statute against similar attack); Tatzel v.
Hanlon, 530 F.2d 1205, 1207 (5th Cir. 1976) (because state supreme court had not considered

petitioner's precise constitutional challenge, petitioner must pursue direct appeal); United States

ex rel. Reis v. Wainwright, 525 F.2d 1269, 1272 (5th Cir. 1976) (petitioner need not allege
ineffective assistance of counsel in state proceeding because state courts consistently refused to

recognize incompetence of privately retained counsel as valid basis for postconviction relief);
Nauton v. Craven, 521 F.2d 876, 877-78 (9th Cir. 1975) (per curiam) (because state courts

rejected substance of petitioner's illegal wiretap allegation on direct appeal, petitioner not

required to seek relief in state collateral proceedings, in which fourth amendment claims

generally not considered).
2027. See Eaton v. Wyrick, 528 F.2d 477, 479-80 (8th Cir. 1975) (because bases of

petitioner's allegations of juror misconduct and prejudicial delay fail to appear on face of trial

record, state court must have opportunity to develop facts in supplemental proceeding); Austin
v. Swenson, 522 F.2d 168, 170 (8th Cir. 1975) (petitioner entitled to raise issues considered by
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other allegations.2028 Although the Fifth Circuit generally has refused

to address the merits of any issue contained in a habeas petition
until the petitioner has complied with the exhaustion rule as to all

issues,2029 this term the court illustrated the flexibility with which

this rule should be applied. In Kelly v. Estelle2030 the petitioner
alleged that his robbery conviction in state court should be

invalidated on the grounds that the victim's in-court identification

of the petitioner was tainted by an impermissibly suggestive pretrial
photographic identification and that he was convicted in violation

of a state statute requiring two witnesses to sustain a conviction.2031
The petitioner had unsuccessfully challenged the suggestive
photographic identification in a state habeas proceeding, but had

failed to raise the alleged violation of the two witness rule.2032

Despite the general Fifth Circuit rule, the court of appeals decided
to examine the photographic identification on its merits.2033 The

court noted that the practice of postponing consideration of any

allegation until a state court has examined them all is a flexible
rule based upon notions of comity with state courts and a desire
to avoid piecemeal litigation.2034 If conflicting interests outweigh
such considerations, however, the courts should examine the
exhausted claims. The court ruled that considerations of fairness
and judicial economy required the disposition of the exhausted
issue on its merits because the pro se petitioner had been
incarcerated for 10 years and had raised the nonexhausted issue for
the first time on appeal.2035

state's highest court despite subsequent production of new evidence and availability of state

collateral relief procedures).
The exhaustion requirement is not jurisdictional, but rather reflects principles of comity. See

Kelleher v. Henderson, 531 F.2d 78, 80-81 (2d Cir. 1976) (although state remedy arguably
available, merits addressed to resolve inconsistencies in prior decisions on issue raised by
petitioner); Brathwaite v. Manson, 527 F.2d 363, 366 (2d Cir. 1975), cert, granted, 96 S. a.
1737 (1976) (No. 75-871) (unnecessary to resolve exhaustion question because exhaustion
requirement not jurisdictional). Thus, courts may refuse to apply the exhaustion doctrine
because the delay resulting from remanding the case to state court would unjustly deprive the
petitioner of his rights. See Smith v. Hunter, F.2d , , No. 75-8211, at 4 (8th
Cir. Jan. 21, 1976) (per curiam) (because petitioner seeking credit for 192 days' imprisonment
has only 50 more days to serve in prison, district court should expedite consideration of writ
regardless of exhaustion requirement).
2028. See Circuits Note: 1974-1975 Term 494 & nn.2050-56.
2029. See Kelley v. Estelle, 521 F.2d 238, 240 (5th Cir. 1975) (dictum); Hargrett v.

Wainwright, 474 F.2d 987, 988 (5th Cir. 1973).
2030. 521 F.2d 238 (5th Cir. 1975).
2031. Id. at 239-40.
2032. Id.
2033. Id. at 240-41.
2034. Id. at 240.
2035. Id. at 240-41.
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The Third Circuit this term addressed the question whether a

petitioner seeking to challenge a sentence allegedly enhanced by
constitutionally invalid prior convictions must attempt to void the

prior convictions in state court before petitioning for federal habeas
corpus relief. In United States ex rel. Fletcher v. Walters2036 the

petitioner, convicted in a Pennsylvania court, asserted that the trial

judge improperly imposed sentence after considering three prior
North Carolina convictions obtained in violation of his right to

counsel.2037 The district court dismissed the petition, reasoning that
the petitioner had failed to exhaust state remedies by challenging
the North Carolina convictions in North Carolina state courts.2038
The court of appeals reversed, holding that the exhaustion

requirement applies only to the district court's consideration of the

validity of the sentence from which the petitioner seeks habeas
relief.2039 The exhaustion doctrine does not preclude the district
court from examining the constitutional validity of the prior
convictions upon which the challenged sentence is partially
based.2040

Federal courts reviewing habeas corpus petitions of state

prisoners generally have discretion to consider the exhaustion

question sua sponte and to disregard waivers of the exhaustion

requirement by the petitioners' custodians.2041 This term in Zicarelli
v. Gray,2042 however, a panel of the Third Circuit concluded that
the prosecution's failure to contest whether petitioner had ex

hausted available state remedies constituted tacit recognition that
the exhaustion requirement had been satisfied.2043 The panel's
decision was reversed by the Third Circuit sitting en banc.2044 The
en banc decision reasoned that such a liberal standard of
exhaustion would increase friction between the federal and state

systems of justice and deny the state a fair opportunity to

confront a petitioner's allegations.2045
Federal prisoners and military personnel are precluded from

seeking collateral relief if they have failed to utilize available

2036. 526 F.2d 359 (3d Cir. 1975).
2037. Id. at 360.
2038. Id.
2039. Id. at 361.
2040. Id. The court noted that the circuits are split on this issue, but reasoned that

petitioners should not be required to travel a circuitous route in order to vindicate their

constitutional rights. Id: at 362.
2041. See Grcuits Note: 1974-1975 Term 492 & nn.2039-43.
2042. F.2d , No. 75-1173 (3d Cir. Nov. 18, 1975), rev'd en banc, F.2d

, No. 75-1173 (3d Cir. Sept. 10, 1976).
2043. Id. at , No. 75-1173, at 5-6.
2044. F.2d , No. 75-1173 (3d Cir. Sept. 10, 1976).
2045. Id. at , No. 75-1173, at 10-16.
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administrative remedies.2046 This term the Eighth Circuit in Mason

v. Ciccone2041 upheld the exhaustion of administrative remedies
doctrine against a federal petitioner's allegation that the require
ment unconstitutionally suspends the availability of the habeas

corpus writ.2048 The petitioner sought section 2255 relief on the

ground that the medical facility in which he was temporarily
confined failed to honor his request for treatment by a particular
doctor and thereby subjected him to cruel and unusual punish
ment.2049 The district court dismissed the petition because the

prisoner had failed to exhaust the hospital's administrative grievance
procedure.2050 On appeal the petitioner contended that the

exhaustion of administrative remedies requirement violates the

Constitution by effectively suspending the writ.2051 The court of

appeals rejected the petitioner's challenge, reasoning that the

exhaustion requirement in no way affects the existence of the
court's power to grant habeas relief, but only controls the time and
mode of the exercise of that power.2052 The court noted, however,
that the exhaustion requirement encompasses only those adminis
trative remedies that are expeditious and provide a real possibility
for relief.2053

Waiver and Bypass. A conscious, knowing, and deliberate
failure on direct appeal to raise a challenge also cognizable in
federal habeas corpus proceedings bars collateral review in federal

2046. See Grattan v. Sigler, 525 F.2d 329, 331 (9th Cir. 1975) (administrative remedies
before parole board properly exhausted prior to filing habeas writ alleging improper
determination of parole eligibility); Kehrli v. Sprinkle, 524 F.2d 328, 330 (10th Cir. 1975),
cert, denied, 96 S. Ct. 3165 (1976) (federal court's habeas corpus jurisdiction properly invoked
because petitioner, convicted of violation of Uniform Code of Military Justice, exhausted
opportunities for review in military courts); Seepe v. Department of the Navy, 518 F.2d 760,
762 (6th Cir. 1975) (exhaustion of administrative remedies required because marine reservist
seeking redress for alleged breach of enlistment contract failed to show emergency, hardship, or
futility).
2047. 531 F.2d 867 (8th Cir. 1976).
2048. Id. at 868-69.
2049. Id. at 872.
2050. Id. at 868.
2051. Id. at 869. Article I, section 9, clause 2 of the Constitution provides that "[t]he

privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of
Rebellion or Invasion the public safety may require it." U.S. CONST, art. I, �9, cl. 2.
2052. 531 F.2d at 869.
2053. Id. at 871. The court expressed concern that the administrative remedy available to

the petitioner was excessively complicated and warned that the failure of the prison officials to
simplify the grievance procedure may require reconsideration of the exhaustion of
administrative remedies requirement. Id. Although holding that the grievance procedure was not
so time consuming as to be deemed inadequate, the court considered the petitioner's allegations
on the merits and held that they did not constitute constitutional claims. Id. at 872.
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court.2054 Waiver and bypass are issues of fact requiring an

evidentiary hearing unless the record adequately establishes a

deliberate choice.2055
This term in Estelle v. Williams2056 the Supreme Court held that

a writ of habeas corpus would not issue to a defendant who

alleged that due process was violated because he was forced to
stand trial in identifiable prison garb, but who failed to make the

proper objection to the trial court. The Court reasoned that
because defendant had not so objected, he had not demonstrated
the presence of compulsion required to establish a constitutional
violation.2057 Although recognizing the inherent unfairness in the
state court practice, the Court noted that defendants could decide
on tactical grounds to appear in prison clothes and would not fault
the trial judge for failing to ask whether the accused was

deliberately going to trial in prison clothes.2058 In essence, the

opinion places the burden of objecting on the defendant and his

attorney and infers a waiver of acknowledged constitutional

2054. Fay v. Noia, 372 U.S. 391, 428-34, 438-40 (1963) (standard for intentional waiver

depends on circumstances, bypass not deliberate because retrial could have resulted in death);
Johnson v. Zerbst, 304 U.S. 458, 464-65, 469 (1938) (knowing and intelligent waiver precludes
objection; no waiver because defendants were unrepresented by counsel); see Franklin v.

Wyrick, 529 F.2d 79, 81 (8th Cir.), cert, denied, 96 S. Ct. 1747 (1976) (claim raised on direct

appeal, but state supreme court had not ruled upon it; petition barred); Blake v. MacKenzie,
No. 76-1322, at 3 (4th Cir. Mar. 24, 1976) (unpublished per curiam opinion) (failure to raise

allegation in prior petitions, without more, does not constitute waiver; hearing ordered);
Resendez v. Garrison, 528 F.2d 1310, 1311 (4th Cir. 1975) (defendant did not appeal because
of possible death sentence; decision not a deliberate bypass); Foster v. McLeod, No. 74-1305, at
6 (4th Cir. Nov. 6, 1975) (unpublished per curiam opinion) (inexcusable failure to introduce
evidence supporting allegation of denial of speedy trial bars petition); cf. United States v.

Wright, 524 F.2d 1100, 1101-02 (2d Cir. 1975) (federal petitioner who deliberately failed to

challenge validity of wiretap by pretrial motion or direct appeal precluded from seeking section

2255 relief).
2055. See United States v. Johnson, F.2d , , No. 74-1198, at 7-8 (D.C.

Oir. Mar. 24, 1976) (evidentiary hearing not required because record clear and judge presiding
at hearing also conducted trial); United States ex rel. Johnson v. Johnson, 531 F.2d 169, 173
(3d Cir.), cert, denied, 96 S. Ct. 2214 (1976) (no indication in record of deliberate choice to

forego allegations of incompetence; hearing proper); Blackmon v. Estelle, 517 F.2d 1041, 1042
(5th Cir. 1975) (per curiam) (contradictory affidavits by defendant and his attorney regarding
waiver of appeal; hearing ordered). This term the Ninth Circuit ruled that defendant had not

bypassed state remedies because the record showed that he had objected to trial court

restrictions on cross-examination of a possibly hostile witness both at trial and on appeal. Azbill
v. Pogue, 534 F.2d 195, 197 (9th Cir. 1976).
2056. 96 S. Ct. 1691 (1976).
2057. Id at 1692-93, 1697.
2058. Id. at 1693-94, 1696 n.5, 1697. The Court noted that appearing before a jury in

prison garb can violate the presumption of innocence necessary for a fair trial. Id. at 1692-93.

Moreover, the procedure operated against persons who could not post bail, a violation of equal
protection. Id at 1694.
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violations absent an objection.2059 In a companion case, Francis v.

Henderson,2060 the Court denied relief to a state prisoner who

collaterally challenged the composition of an indicting grand jury
by alleging the exclusion of blacks.2061 The petitioner failed to

comply with a state waiver provision requiring that objections to

grand jury composition be made before trial.2062 The Court noted

that federal prisoners are blocked from collaterally attacking a

grand jury's composition if they failed to make a pretrial
challenge2063 and reasoned that comity and the orderly adminis

tration of justice required the same rule for collateral attacks

arising out of state proceedings.2064 Justice Brennan recognized and

criticized the Court's substantial departure from prior habeas law,
which held that even if procedural defects bar direct review, federal
habeas corpus is available to resolve constitutional challenges unless
the defendant has deliberately bypassed the state procedures.2065
Estelle v. Williams and Francis v. Henderson may have shifted the
burden of proof to the defendant, reversing prior cases that

required the Government to prove defendant's actions were

deliberate.2066

Right to Legal Assistance. The sixth amendment right to
assistance of counsel does not apply to habeas corpus proceedings

2059. Id. at 1697 (under adversary system, array of tactical decisions rests with defendant
and his attorney). Justices Powell and Stewart concurred, characterizing the failure to object as

either a tactical choice or a procedural default. Id. at 1698 (Powell, J., with Stewart, J.,
concurring). They noted their disfavor for inferred waivers of constitutional rights, but refused
to extend that policy to allow reversal on the basis of a curable trial defect. Id. Justices
Brennan and Marshall dissented, stating that the majority subverted the waiver standard by
holding that a basic due process safeguard does not even come into existence until it is
affirmatively asserted. Id. at 1701 (Brennan, J., with Marshall, J., dissenting). They also asserted
that the decision converted the deliberate bypass test into an inexcusable default test and
shifted the burden of proof to the defendant to show that the failure was excusable rather than
requiring the state to show it was deliberate. Id. at 1703-04.
2060. 96 S. Ct. 1708 (1976).
2061. Id. at 1708-11.
2062. Id. at 1709.
2063. Davis v. United States, 411 U.S. 233, 242 (1973).
2064. 96 S. a. at 1710-11.
2065. Id. at 1712-14 (Brennan, J., dissenting); see Lefkowitz v. Newsome, 420 U.S. 283,

290 n.6 (1975); Fay v. Noia, 372 U.S. 391, 428-31, 438-39 (1963).
Justice Brennan challenged the Court to face squarely the earlier cases interpreting habeas

corpus statutes and to state the reasons, if any, for its altered views on habeas corpus. 96 S. Ct.
at 1714 (Brennan, J., dissenting).

2066. See Estelle v. Williams, 96 S. Ct. 1691, 1704 (1976) (Brennan, J., with Marshall, J.,
dissenting); Kibbe v. Henderson, 534 F.2d 493, 497 (2d Cir. 1976), cert, granted, 45 U.S.L.w!
3221 (U.S. Oct. 4, 1976) (No. 75-1906) (inadvertent failure to object cannot be construed as

waiver); Ford v. Wainwright, 526 F.2d 919, 921-22 (5th Cir. 1976) (burden on state to show
waiver of right to counsel); Minor v. Black, 527 F.2d 1, 4-5 (6th Cir. 1975), cert, denied, 96 S.
Ct. 3189 (1976) (no suggestion by state that failure to object to admissibility of impeachment
evidence was deliberate).
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because they are civil rather than criminal in nature.2067 Federal
courts have discretionary authority, however, to appoint counsel to
aid a prisoner in the preparation of his habeas corpus petition and
to assist the petitioner at any subsequent evidentiary hearing.2068 In
Vandenades v. United States,2069 for example, the district court

denied without an evidentiary hearing the petition of a federal
prisoner who alleged that he had been sentenced in violation of the
terms of a plea agreement.2070 Among other contentions, the

petitioner argued that he was entitled to the assistance of counsel
in the preparation of his habeas motion.2071 In remanding the case

to the lower court for an evidentiary hearing, the Fifth Circuit
stated that the appointment of counsel is discretionary with the
trial court and will not be overturned absent a showing of
fundamental unfairness.2072 Although the Fifth Circuit held that the
district court's refusal to appoint counsel to aid a prisoner in the

preparation of his petition is not reversible error, the court did
note that such assistance would greatly benefit both the district
court and the petitioner at an evidentiary hearing.2073
The rights of indigent petitioners also were affected this term by

the Supreme Court in MacCollom v. United States.2014 The

petitioner in MacCollom asserted that he had been unable to

prepare his habeas motion effectively because the district court had
refused to grant him a free transcript of his trial.2075 The Ninth
Circuit reversed the district court's ruling, holding that the

petitioner was entitled to a transcript in order to assist in the

preparation of his postconviction motion.2076 Although recognizing
that the petitioner had failed to show sufficient need and the
nonfrivolous nature of his challenge, as required by section 753(f)
of title 28 of the United States Code, the court of appeals
reasoned that this section does not prohibit the courts from

granting an indigent prisoner a free transcript before he files his

2067. Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974), cert, denied, 421 U.S. 920
(1975).
2068. Vandenades v. United States, 523 F.2d 1220, 1225-26 (5th Cir. 1975) (refusal to

appoint counsel within district court's discretion because federal petitioner alleged breach of

plea bargain).
2069. 523 F.2d 1220 (5th Cir. 1975).
2070. Id. at 1222.
2071. Id. at 1225.
2072. Id. at 1225-26.
2073. Id. at 1226.
2074. 96 S. Ct. 2086 (1976).
2075. Id. at 2089. The petitioner alleged that he had received ineffective assistance of

counsel at trial and that the evidence was insufficient to support his conviction for uttering
forged currency. Id.
2076. 511 F.2d 1116, 1124 (9th Cir. 1974).
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section 2255 motion.2077 The Supreme Court reversed, stating that

Congress had authorized the expenditure of funds to provide free

transcripts only when the district court affirmatively determines
that there is sufficient need and that the petitioner's claim is

nonfrivolous.2078 The Court then focused on the petitioner's
allegation that the denial of a free transcript violated his right to
due process and equal protection of the law and held that the
conditions established in section 753(f) are not so arbitrary and
unreasonable as to require their invalidation.2079 The Court further
held that because the petitioner had chosen to forego his

opportunity to appeal his conviction directly with the attendant
unconditional right to a free transcript, the subsequent denial of a

free transcript for purposes of habeas corpus relief does not

constitute a denial of equal protection.2080

Evidentiary Hearings. Unless the trial court records sub
mitted in support of a section 2255 motion conclusively show that
the federal petitioner has no right to relief, the district court must

grant a prompt evidentiary hearing to determine the issues and
must make findings of fact and conclusions of law.2081 The state

petitioner has a heavier burden: he must overcome the presumption
that the state court proceedings were fair and correct and convince

2077. Id. at 1119-20; see 28 U.S.C. �753(f) (1970).
2078. 96 S. Ct. at 2090; see United States v. Davis, No. 75-2237, at 3-4 (4th Cir. Apr. 22,

1976) (unpublished per curiam opinion) (federal petitioner not entitled to free transcript unless
factual dispute or necessity shown); cf. Atkins v. Warden, No. 76-1441, at 2-3 (4th Cir. Apr.
20, 1976) (unpublished per curiam opinion) (need must be shown before state petitioner
entitled to free transcript).
2079. 96 S. Ct. at 2090-91.
2080. Id. at 2091-92. The dissenting Justices contended that the administration of justice

would be more evenhanded if the indigent's right to a transcript were not dependent upon the

petitioner's ability to convince a district court judge that he would be able to establish his
claim if a transcript were available. Id. at 2097-98 (Stevens, J., with Brennan, White, &
Marshall, JJ., dissenting).

2081. 28 U.S.C. �2255 (1970); see Mayes v. Pickett, 537 F.2d 1080, 1083-85 (9th Cir.
1976) (evidentiary hearing required because record of rule 11 hearing insufficient to determine
voluntariness of petitioner's guilty plea); United States v. Johnson, F.2d , , No.
74-1198, at 7-8 (D.C. Cir. Mar. 24, 1976) (evidentiary hearing not required because section
2255 motion heard by same judge who had considered petitioner's constitutional claims at

trial); McNair v. McCune, 527 F.2d 874, 875 (4th Cir. 1975) (per curiam) (district court must
hold hearing to determine validity of petitioner's allegation that he was subjected to punitive
segregation without hearing for committing innocuous offense); United States v. Franzese, 525
F.2d 27, 31 (2d Cir. 1975) (district court's refusal to conduct hearing upheld because
petitioner's affidavits failed sufficiently to allege prosecutorial suppression of material evidence);
Gravitt v. United States, 523 F.2d 1211, 1215 (5th Cir. 1975) (per curiam) (trial court's failure
to inquire into actual prejudice resulting from preaccusation delay merits evidentiary hearing);
Williams v. United States, 521 F.2d 590, 591-92 (8th Cir. 1975) (per curiam) (evidentiary
hearing required to consider petitioner's due process allegation that he was absent during
impanelling of some jurors).
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the federal court that an evidentiary hearing is necessary to resolve
valid factual disputes.2082 Even if the state petitioner raises

important constitutional allegations, an evidentiary hearing will not
be granted unless he overcomes the presumption that the state
court correctly determined those issues in state proceedings.2083
The ease with which pro se petitioners may obtain evidentiary

hearings in order to attack the validity of their guilty pleas has
been challenged as a threat to the finality of convictions based on

such pleas. In Allison v. Blackledge,2084 for example, the petitioner

2082. 28 U.S.C. �2254(d) (1970) (detennination of factual issue by state court evidenced
by a written finding, opinion, or other reliable written statement presumed correct); see Pinnell
v. Cauthron, F.2d , , No. 75-1861, at 1-2 (8th Cir. Feb. 13, 1976) (evidentiary
hearing required because state court records insufficient to determine habeas petition alleging
ineffective assistance of counsel); Founts v. Pogue, 532 F.2d 1232, 1234-36 (9th Cir.), cert
denied, 96 S. Ct. 2635 (1976) (evidentiary hearing not warranted because state court

adequately determined petitioner's allegations of ineffective assistance of counsel and invalid

pretrial identification procedures); Edwards v. Garrison, 529 F.2d 1374, 1377-78, 1380 (4th
Cir. 1975), cerf. denied, 424 U.S. 950 (1976) (petitioners entitled to evidentiary hearing to

determine voluntariness of guilty pleas); Schleicher v. Wyrick, 529 F.2d 906, 910-12 (8th Cir.

1976) (evidentiary hearing not warranted because adequate state court record disclosed that
admission of fingerprint evidence obtained following allegedly invalid arrest did not amount to

due process violation); Franklin v. Wyrick, 529 F.2d 79, 81 (8th Cir. 1976) (evidentiary hearing
properly denied because record revealed that state court held full and fair hearing on claims of
self-defense and ineffective assistance of counsel); United States ex rel. Spina v. McQuillan, 525
F.2d 813, 817-18 (2d Cir. 1975) (evidentiary hearing not required because state court records
contain no support for petitioner's claim of denial of speedy trial right); United States ex rel.

Suggs v. LaVallee, 523 F.2d 539, 542-43 (2d Cir. 1975) (contradictory psychiatric reports
raised factual issues, which must be resolved in evidentiary hearing); United States ex rel. Lewis
v. Henderson, 520 F.2d 896, 900-03 (2d Cir.), cerf. denied, 423 U.S. 998 (1975) (evidentiary
hearing required because state court failed to consider adequately petitioner's claim that his
confession resulted from mental coercion); McGee v. Henderson, 514 F.2d 1234, 1234-35 (5th
Cir. 1975) (per curiam) (evidentiary hearing required on prq se petition alleging denial of right
to appeal).
In Fields v. Alaska the Ninth Circuit affirmed a district court's refusal to hold a hearing,

implicitly assuming the correctness of facts stated in the opinion of the Supreme Court of
Alaska. 524 F.2d 259, 259-61 (9th Cir. 1975). Judge Duniway dissented and would have
remanded for a hearing because in his opinion section 2254(d) only refers to opinions of the

factfinder, not opinions of state appellate courts. Id. at 261-62 (Duniway, J., dissenting).
If the record of the state proceedings discloses an error that would constitute grounds for

habeas relief, the federal district court may conduct an evidentiary hearing to determine
whether the error was harmless beyond a reasonable doubt. See Flores v. Estelle, 513 F.2d 764,
765-66 (5th Cir.), cerf. denied, 423 U.S. 989 (1975) (evidentiary hearing held to determine

whether state court's erroneous refusal to compel expert witness to render opinion regarding
intoxication of murder victim harmless error).
The parties may stipulate that additional testimony is not required to resolve the issues raised

in a habeas petition and request that the district court rely upon the record of the state court

proceedings instead of conducting an evidentiary hearing. United States ex rel. Robinson v.

Housewright, 525 F.2d 988, 989 (7th Cir. 1975).
2083. Banda v. Estelle, 519 F-2d 1057, 1057-58 (5th Cir.) (per curiam), cerf. denied, 423

U.S. 1024 (1975) (petitioner alleging ineffective assistance of counsel and involuntary guilty
plea not entitled to evidentiary hearing because he failed sufficiently to challenge correctness of

state court's determination of issues).
2084. 533 F.2d 894 (4th Cir. 1976), cerf. granted, 45 U.S.L.W. 3249 (U.S. Oct. 4, 1976)

(No. 75-1693).
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asserted in his habeas petition that his guilty plea was induced by
defense counsel's false assurances that the trial judge and prosecutor
had agreed to the imposition of a lesser sentence if the petitioner
pleaded guilty.2085 The district court summarily dismissed the

petition and refused to reconsider the dismissal unless the petitioner
submitted affidavits supporting his claims.2086 The Fourth Circuit

reversed, holding that an evidentiary hearing was necessary to

determine the truth of the petitioner's allegations and that an

indigent prisoner should not be compelled to document his claims

before an evidentiary hearing is ordered.2087 In a concurring
opinion, Judge Field challenged the wisdom of routinely granting
evidentiary hearings to those petitioners who do no more than

assert the breach of a secret promise or plea agreement.2088 Judge
Field contended that such a practice undermines the finality of

hearings under rule 11 of the Federal Rules of Criminal Procedure

by subjecting guilty plea convictions to collateral attack regardless
of how probing the voluntariness inquiries were at the time the

plea was accepted.2089

Remedies and Appeal. If a district court determines that
collateral relief should be granted, the court generally will issue a

conditional writ ordering that the petitioner be released from

custody unless the state either complies with the terms of the writ
within a reasonable time or appeals the decision granting the
writ.2090 Federal courts also may directly order that the petitioner

2085. Id. at 896.
2086. Id.
2087. Id. at 896-98.
2088. Id. at 898-900 (Field, J., concurring).
2089. Id. at 899.
2090. See, e.g., Zicarelli v. Gray, F.2d __ , , No. 75-1173, at 13 (3d Cir. Nov.

18, 1975), rev'd en banc on other grounds, F.2d , No. 75-1173 (Sept. 10, 1976)
(petitioner ordered released unless state conducts new trial by jury representative of
community); Minor v. Black, 527 F.2d 1, 6 (6th Cir. 1975), cert, denied, 96 S. Ct. 3189
(1976) (use of petitioner's postarrest silence at trial justifies release from custody unless state
retries petitioner within reasonable time); United States ex rel. Washington v. Vincent, 525 F.2d
262, 263, 267-68 (2d Cir. 1975) (petitioner who established prosecutorial misconduct ordered
released unless state brings new trial within 60 days); Lindsey v. Craven, 521 F.2d 1071, 1073
(9th Cir. 1975) (per curiam) (discharge of petitioner ordered unless state grants new trial during
which admissibility of confession must be properly considered); United States ex rel. Hickman
v. Sielaff, 521 F.2d 378, 386-87 (7th Cir. 1975), cert, denied, 96 S. Ct. 1436 (1976)
(petitioner ordered released unless state conducts hearing on admissibility of petitioner's
confession or new trial within reasonable time); Grasso v. Norton, 520 F.2d 27, 38 (2d Cir.
1975) (failure of parole board to conduct hearing as directed in habeas corpus writ justifies
discharge of prisoner).
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be discharged,2091 instruct the trial court to resentence the
petitioner,2092 direct a magistrate to reconsider his findings of
fact,2093 or release the petitioner on bond pending a decision as to
his habeas corpus application.2094 The courts may not, however,
review questions unrelated to the legality of the detention.2095
In United States ex rel. Schuster v. Vincent2096 the Second

Circuit granted a state petitioner's request for a full and complete
discharge after the state was found to have violated a prior court
mandate to transfer the petitioner from a mental institution to a

prison or release him on parole.2097 The petitioner alleged that his
constitutionally defective incarceration in the mental institution for
28 years without an insanity hearing violated his constitutional
rights to a degree requiring his immediate release from con

finement.2098 The Second Circuit agreed and directed that the
petitioner be immediately discharged, observing that not only had
he been confined unconstitutionally, but also the state had
unjustifiably delayed the implementation of the court's previous
order.2099
Either the petitioner or the respondent may appeal from a

district court's disposition of a habeas corpus petition, but notice
of appeal must be filed within 60 days of final judgment.2100 The
court of appeals will affirm the district court's decision unless the
appellate court determines that a finding of fact is clearly

2091. See Smith v. North Carolina, 528 F.2d 807, 809-11 (4th Cir. 1975) (per curiam)
(petitioner discharged because court determined that state erroneously failed to credit petitioner
with time spent in prison pending appeal); United States ex rel. Hahn v. Revis, 520 F.2d 632,
638-39 (7th Cir. 1975) (unjustified delay in providing parole revocation hearing requires
petitioner's immediate release).
2092. See United States ex rel. Fletcher v. Walters, 526 F.2d 359, 363-64 (3d Cir. 1975)

(resentencing necessary because trial judge influenced by prior invalid convictions); McCullough
v. United States, No. 74-2207, at 4 (4th Cir. Sept. 4, 1975) (unpublished per curiam opinion)
(resentencing required because trial court failed to determine whether petitioner would have
benefited under Federal Youth Corrections Act); cf. Stead v. United States, 531 F.2d 872,
876-77 (8th Cir.), cert, denied, 96 S. Ct. 1730 (1976) (trial court's failure to require
presentencing report erroneous, but not sufficiently critical to require resentencing).

2093. See Greci v. Birknes, 527 F.2d 956, 960-61 (1st Cir. 1976) (magistrate must warrant

that competent evidence exists to extradite petitioner or he must order petitioner's release).
2094. In re Wainwright, 518 F.2d 173, 174-75 (5th Cir. 1975) (per curiam) (within power

of district court to release habeas corpus applicant on bond, even though not expressly
authorized by statute).
2095. Pierre v. United States, 525 F.2d 933, 935-36 (5th Cir. 1976) (court entertaining

petition for habeas corpus is without jurisdiction to hear application for preliminary injunction
involving questions unrelated to the cause of detention).

2096. 524 F.2d 153 (2d Cir. 1975).
2097. Id. at 162.
2098. Id. at 155-59.
2099. Id. at 160-61.
2100. Fed. R. App. P. 4(a).
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erroneous or that a conclusion of law is incorrect.2101 This term in

Stepp v. Estelle2102 the Fifth Circuit applied the clearly erroneous

rule to reverse a lower court ruling that granted collateral relief to
a petitioner alleging he had not competently and intelligently
waived his right to assistance of counsel.2103 The court of appeals
concluded that the petitioner had failed to prove his allegation by
a preponderance of the evidence and that the district court had
misconstrued the psychiatric reports contained in the trial record in

concluding that the petitioner lacked the requisite mental capacity
to waive his sixth amendment rights.2104

Patricia R. Ambrose
J. Griffin Lesher

2101. FED. R. Civ. P. 52(a); see United States ex rel. Cannon v. Smith, 527 F.2d 702,
704-05 (2d Cir. 1975) (district court's issuance of habeas writ upheld as judge's finding with
respect to allegedly suggestive lineup not clearly erroneous); Fontaine v. United States, 526
F.2d 514, 516-17 (6th Cir. 1975), cert, denied, 96 S. Ct. 1476 (1976) (district court's denial of
habeas relief upheld because findings regarding voluntariness of guilty plea not clearly
erroneous).

2102. 524 F.2d 447 (5th Cir. 1975).
2103. Id. at 448, 455.
2104. Id. at 453, 455.
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Parole and Probationary Proceedings

parole

Although state and federal parole boards decide whether to release
a prisoner on parole, the sentencing court often exercises significant
control over the timing of a prisoner's eligibility for parole through
its choice of statutory sentencing alternatives. Under the recent

amendments to the parole provisions of title 18 of the United States

Code,2105 federal courts may impose a sentence that provides for

parole eligibility after completion of one-third of the sentence,2106
specify a minimum term of less than one-third of the sentence and
order that the prisoner be eligible for parole at the end of the
minimum term, or set a maximum confinement period with

2105. Parole Commission and Reorganization Act, 18 U.S.C.A. �� 4201-18 (Supp. 2, June
1976). The Act repealed the prior law and substantially amended the parole procedure. The
United States Parole Commission replaced the United States Board of Parole. Id. �4202. The
Commission has broad powers to promulgate regulations, to grant or deny parole applications, and
to delegate authority. Id. �4203. After a prisoner is imprisoned, the Director of the Bureau of
Prisons must prepare and submit a summary report and any recommendations that would aid the
Commission in determining the prisoner's eligibility for parole. Id. �4205(d). The Commission
also may request the views and recommendations of probation officers and other officials. Id.

�4205(e).
Besides reorganizing the administration of paroles, the Act provides more specific release

criteria. Under prior law, a prisoner could be paroled if it appeared to the Board that the prisoner
could reasonably be expected to remain at liberty without violating the law and that his release
was not incompatible with the welfare of society. 18 U.S.C. � 4203(a) (1970), as amended, Parole
Commission and Reorganization Act, 18 U.S.C.A. �4206 (Supp. 2, June 1976). The present law
provides for release if the prisoner has substantially observed the rules of the institution in which
he is confined and if the Commission determines that parole would not deprecate the seriousness
of the crime or jeopardize the public welfare. Parole Commission and Reorganization Act, 18
U.S.C.A. � 4206(a) (Supp. 2, June 1976). Notwithstanding these guidelines, the Commission may

deny parole for good cause, provided that the prisoner is notified of the reasons for denial. Id.
�4206(c). The new provisions include a mandatory parole provision, under which a prisoner
serving a sentence of 5 years or longer must be released on completion of two-thirds of each
consecutive sentence if he has not frequently violated prison rules and is not likely to commit a
crime. Id. �4206(d). The Department of Justice supplements these criteria with regulations that
indicate the usual range of time served for various combinations of offense and offender
characteristics, but these regulations are not controlling. See 28 C.F.R. �2.20 (1976). The new

parole provisions also include relatively detailed criteria regarding the information to be considered
in a parole determination proceeding, the timing and procedure of such proceedings, and the
conditions that may be attached to a grant of parole. Parole Commission and Reorganization Act,
18 U.S.C.A. �� 4207-09 (Supp. 2, June 1976).
2106. Parole Commission and Reorganization Act, 18 U.S.C.A. �4205(a) (Supp. 2, June

1976). This provision applies to prisoners serving a definite term or terms of more than 1 year. Id.
Under the prior statute, prisoners serving a term of over 180 days were eligible. 18 U.S.C. �4202
(1970), as amended, Parole Commission and Reorganization Act, 18 U.S.C.A. �4205 (Supp. 2,
June 1976). The new Act provides that prisoners serving terms of between 6 months and 1 year
shall be released at the end of the full term less good time credits, unless the sentencing court
provides for the prisoner's release at the expiration of one-third of the term. Parole Commission
and Reorganization Act, 18 U.S.C.A. � 4205(f) (Supp. 2, June 1976). This latter provision appears
to empower the sentencing court to avoid early release provisions if it deems the full service of
short sentences desirable.
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indeterminate parole eligibility.2107 The United States Parole Commis
sion must conduct a parole determination proceeding for prisoners
sentenced under the first two alternatives not later than 30 days
before the date of eligibility.2108 The Commission must provide
prisoners sentenced under the indeterminate sentence provision a

hearing within 120 days of their imprisonment.2109
If the parole board decides not to parole a prisoner, it must

provide him with a written statement of the reasons for the denial.
The fourteenth amendment provides the basis for this requirement as

to state prisoners,2110 but the courts are still attempting to define the

precise contours of �he required statement. For example, in United
States ex rel. Richerson v. Wolff2111 the Seventh Circuit held that the
measure of minimum due process could be met by the Administrative
Procedure Act standard of "a brief statement."2112 The Illinois Parole
Board met this standard in Richerson by articulating a statutory basis
for denying parole and by encouraging the prisoner to continue his

adjustment.2113 The Second Circuit ruled that the Constitution does

2107. Parole Commission and Reorganization Act, 18 U.S.C.A �� 4205(b)(1), (2) (Supp. 2,
June 1976).

2108. Id. �4208(a).
2109. Id. This section also applies to prisoners whose paroles have been revoked. Id. Section

4208(a) should resolve the problems of parolees who are sentenced under the theoretically more
lenient indeterminate sentencing provision, but are effectively denied parole consideration until
more than one-third of their sentence expires. See, e.g. , Grasso v. Norton, 520 F.2d 27, 35 (2d Cir.
1975) (refusal to consider parole before expiration of one-third of term subjected prisoner to less
meaningful consideration than prisoners sentenced under other provisions); Garafola v. Benson,
505 F.2d 1212, 1216-19 (7th Cir. 1974) (indeterminate sentencing procedure designed to

correlate release with rehabilitation before one-third point; meaningful consideration required). In
response to the rulings in Grasso and Garafola the Board of Parole amended its procedures in 1975
to provide for a hearing upon the completion of one-third of an indeterminate sentence. 40 Fed.
Reg. 41328, 41332 (1975); see Tedder v. United States Bd. of Parole, 527 F.2d 593, 595 (9th Cir.
1975) (per curiam) (amended regulations required that prisoner be afforded in-person hearing).
The new parole statute provides both a definite time for holding the initial parole determination
proceeding and a procedural framework, which should facilitate meaningful review. See Parole
Commission and Reorganization Act, 18 U.S.C.A. �4208 (Supp. 2, June 1976) (notice, access to
record, consultation with and assistance of representative, and opportunity to appear personally
and testify provided).
2110. See United States ex rel. Richerson v. Wolff, 525 F.2d 797, 799-800 (7th Cir. 1975),

cert, denied, 96 S. Ct. 1511 (1976); Haymes v. Regan, 525 F.2d 540, 542-43 (2d Cir. 1975);
United States ex rel. Johnson v. Chairman, New York State Bd. of Parole, 500 F.2d 925, 934 (2d
Cir.), vacated and remanded as moot sub nom. Regan v. Johnson, 419 U.S. 1015 (1974). The
requirement that the parole board provide reasons is intended to protect prisoners and improve the
administration of justice by facilitating judicial review, promoting careful review by parole board

officials, stimulating rehabilitation, and ensuring consistent decisions. Johnson v. Chairman, New
York State Bd. of Parole, supra at 928-33.

2111. 525 F.2d 797 (7th Cir. 1975), cert, denied, 96 S. Ct. 1511 (1976).
2112. Id. at 804 (statement must include grounds for decision and essential facts upon which

inferences are based); see Administrative Procedure Act �6(d), 5 U.S.C. �555(e) (1970).
2113. 525 F.2d at 801, 804 (parole would deprecate seriousness of offense and fail to deter

others). The court refused to speculate whether a statement restating the bare statutory criteria

would be constitutionally deficient. Id. at 805.



1976] Circuits Note: Criminal 527

not require disclosure of the board's release criteria so long as the
board enumerates both the specific grounds for the decision and the

facts underlying it.2114 Although the federal courts previously had
ordered a written statement of reasons for the denial of parole, either
as a requirement of due process2115 or as a matter of administrative

procedure,2116 a statute now entitles federal prisoners both to a

written statement and, if feasible, to a personal conference to explain
the reasons for denial and to advise the prisoner of ways to enhance
his chances for parole.2117
In reviewing the actions of parole boards, the circuits this term

examined the discretionary nature of the boards' power to grant
parole.2118 The Eighth Circuit in Pierson v. Grant2119 upheld the

2114. Haymes v. Regan, 525 F.2d 540, 544 (2d Cir. 1975) (to comport with due process and
to render disclosure of release criteria unnecessary, statement of reasons must enable reviewing
body to determine reason for denial).
2115. Childs v. United States Bd. of Parole, 511 F.2d 1270, 1278-84 (D.C. Cir. 1974) (prisoner

denied parole suffers grievous loss of conditional liberty); see Circuits Note: 1974-1975 Term 530
& nn.2298-300. But cf. Brown v. Lundgren, 528 F.2d 1050, 1053 (5th Cir. 1976), cert, denied, 45
U.S.L.W. 3329 (U.S. Nov. 1, 1976) (mere expectation of release not so vested that grievous loss
results from denial of parole; classification of prisoner not subject to constitutional scrutiny).

2116. King v. United States, 492 F.2d 1337, 1345 (7th Cir. 1974) (APA requires brief
statement of reasons for denial); see Administrative Procedure Act �6(d), 5 U.S.C. � 555(e)
(1970) (administrative agency must provide brief statement of reasons for denial of any request);
cf. Brown v. Lundgren, 528 F.2d 1050, 1053-54 (5th Cir. 1976), cert, denied, 45 U.S.L.W. 3329
(U.S. Nov. 1, 1976) (APA provides basis for judicial review of parole board procedures). See
generally Recent Development, Parole Release�Federal Circuits Conflict on Applicability ofDue
Process and Administrative Procedure Act to Parole Release Decisions, 27 VAND. L. Rev. 1257
(1974) (conflict in circuits on applicability of due process and APA to parole release decisions).

Whether based on the APA or due process criteria, judicial decisions requiring a statement of
reasons for the denial of parole are only effective prospectively. Berkley v. Benson, 531 F.2d 837,
838 (7th Cir. 1976); Bailey v. Holley, 530 F.2d 169, 172-75 (7th Cir. 1976).
2117. Parole Commission and Reorganization Act, 18 U.S.C.A. � 4206(b) (Supp. 2, June 1976)

(Commission must provide prisoner written notice of decision within 3 weeks; if parole denied,
reasons must be stated with particularity); Id. �4208(g) (personal conference between prisoner
and hearing officers required).
2118. Under the new federal parole provisions the actions of the United States Parole

Commission in granting, denying, modifying, revoking, or imposing conditions upon parole are

committed to agency discretion and are not reviewable. 18 U.S.C.A. �4218(d) (Supp. 2, June
1976); see Administrative Procedure Act �10, 5 U.S.C. �701(a)(2) (1970). This provision may
invite a challenge under the due process clause. See Zannino v. Arnold, 531 F.2d 687, 690-91 (3d
Cir. 1976) (preamendment decision refusing to commit parole decisions to agency discretion;
court must review record for rational basis of decision). It also could provoke conflict over the
scope of review, if any, of actions committed to agency discretion by law. Compare 4 K. Davis,
ADMINISTRATIVE LAW TREATISE �28.16, at 80 (1958) (no review if action clearly
committed to agency discretion) with L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE
ACTION 375 (abridged stud. ed. 1965) (limited review required to determine whether agency
discretion exercised within permissible limits). The courts should be cautious in allowing the veil
of "agency discretion" to be drawn over arbitrary or unconstitutional parole decisions. Cf.
Williams v. McCall, No. 75-2918 (5th Cir. Feb. 4, 1976) (unpublished per curiam opinion)
(allegation that parole board conducted interviews with similarly situated prisoners, but arbitrarily
refused to grant plaintiff interview stated cause of action for civil rights suit); United States v.

Rivera-Marquez, 519 F.2d 1227, 1228-29 (9th Cir.), cert, denied, 423 U.S. 949 (1975)
(preamendment decision finding no cruel and unusual punishment in imposition of lifetime special
parole term on 60-year-old defendant with cancer).

2119. 527 F.2d 161 (8th Cir. 1975).
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power of a parole board to require a waiver of extradition as a

condition of parole, reasoning that parole is discretionary and a board
may place reasonable conditions upon it.2120 The Fifth Circuit in Clay
v. Henderson2121 rejected a challenge to the jurisdiction of the parole
board from a defendant who contended that his release from federal
to state custody constituted a transfer rather than a parole.2122 Noting
that prison officials had complied with the formal requirements for

parole and had not utilized transfer procedures, the court concluded
that the parole board maintained supervisory power over the prisoner
after his release from state custody.2123 The Second Circuit in United
States ex rel. Schuster v. Vincent, 2 124 reviewing extraordinary delay in
granting parole, assumed the equitable power to grant a prisoner
constructive parole effective retroactively from the date the state
should have conducted a parole hearing and ordered his immediate
discharge.2125
In Morrissey v. Brewer2126 the Supreme Court articulated the due

process rights that must be afforded in a parole revocation hearing
conducted within a reasonable time after the parolee is taken into

custody.2127 Five circuits this term considered whether the principles
2120. Id. at 164. The court found that absent a specific showing of coercion, the exaction of a

waiver of extradition as a condition of parole does not render the waiver involuntary. Id.; accord,
Forester v. California Adult Authority, 510 F.2d 58, 61 (8th Cir. 1975).

2121. 524 F.2d 921 (5th Cir. 1975), cert, denied, 96 S. Ct. 2210 (1976).
2122. Id. at 922. Clay was reincarcerated in federal prison for parole violations committed after

his release from state custody, and he argued that he had been "transferred," entitling him to

receive the benefit of goodtime credits against his sentence. Id. at 923-24.
2123. Id. at 923-24 (eliminating possibility of parole to another prison would limit discretion

of parole board officials and work to detriment of most prisoners).
2124. 524 F.2d 153 (2d Cir. 1975).
2125. Id. at 155-61. Schuster was imprisoned in 1931 for second degree murder and would

have been eligible for parole in 1948, but he was transferred to a mental hospital in 1941 for

complaining of prison corruption. Id. at 155. In 1969 a court ordered the state to conduct a sanity
hearing that would have led to his return to prison and eligibility for parole. Id. at 155-56, 161.
The state procrastinated for 3 years, and when the parole hearing was finally held in 1972,
Schuster refused to sign the parole agreement. Id. at 156-57. The court indicated that continued

imprisonment for failure to sign the parole agreement approached the level of cruel and unusual

punishment and held that Schuster had been constructively paroled in 1969 when the state should
have held the parole hearing. Id. at 159-61.

2126. 408 U.S. 471 (1972).
2127. Id. at 488-89. Under the Court's decision in Morrissey, a prisoner must receive notice of

the alleged violation, disclosure of the evidence against him, an opportunity to be heard, to present
evidence, and to cross-examine witnesses, a hearing before a neutral and detached body, and a

written statement of the reasons for parole revocation. Id. ; Circuits Note: 1974-1975 Term 528 &

nn.2283-85; Note, Timely Revocation Hearings for Criminal Violations ofParole, 44 FORDHAM
L. REV. 373, 378-79 (1975). The rights established in .Morrissey have recently been codified for
federal parole proceedings. See Parole Commission and Reorganization Act, 18 U.S.C.A. �4214
(Supp. 2, June 1976).
If parole is tentatively granted and then denied, the denial need not be accompanied by the full

panoply of rights suggested by Morrissey. In McGee v. Aaron, for example, a prisoner had received

a tentative parole date from his hearing examiners, but the National Appellate Board denied

parole. 523 F.2d 825, 826 (7th Cir. 1975) (per curiam). The Seventh Circuit determined that



1976] Circuits Note: Criminal 529

enunciated in Morrissey entitle a prisoner serving a sentence for a

crime committed while on parole to a prompt revocation hearing
when a parole revocation warrant is lodged against him as a

detainer.2128 The Seventh, Eighth, and District of Columbia Circuits

concluded that the refusal to hold a parole revocation hearing
promptly after the detainer is filed violates due process,2129 but the
Fourth and Ninth Circuits reached the opposite conclusion.2130 An

examination of the reasoning employed by these and other circuits
does little to reconcile the conflicting results.
The Seventh Circuit in United States ex rel. Hahn v. Revis2131

concluded that the practice of delaying execution of the parole
violator warrant until the parolee's release from intervening
imprisonment and delaying any hearing until after execution resulted
in a grievous loss that triggers the due process protection of a timely
hearing.2132 Although conceding that a conviction clearly establishes

McGee properly received a statement of reasons for the denial and was not entitled to a rehearing
to contest the denial. Id. at 826-27. Similarly, in Mcintosh v. Woodward a date was set for the

prisoner's release, but the board reconsidered en banc and denied parole. 514 F.2d 95, 96 (5th Cir.

1975) (per curiam). The Fifth Circuit found no denial of due process in limiting the prisoner's
counsel to an oral statement before requiring him to leave. Id.; see Sexton v. Wise, 494 F.2d 1176,
1177-78 (5th Cir. 1974) (notice and hearing not required to summarily rescind conditional parole
before release from custody). But cf. Grattan v. Sigler, 525 F.2d 329, 331 (9th Cir. 1975) (per
curiam) (notice and hearing required when board raised prisoner's offense severity rating and
rescinded tentative parole date without explanation to prisoner).

2128. See generally Note, Timely Revocation Hearings for Criminal Violations of Parole, 44
FORDHAM L. REV. 373 (1975); Note, Revocation of Conditional Liberty for the Commission of
a Crime: Double Jeopardy and Self-incrimination Limitations, 74 MICH. L. REV. 525 (1976);
1975 Wash. U.L.Q. 800.
Recent congressional amendments to parole procedures may alleviate the conflict in the circuits

on this issue. The newly added section 4214 mandates Commission officials to review a detainer
within 180 days. Parole Commission and Reorganization Act, 18 U.S.C.A. � 4214(b)(1) (Supp. 2,
June 1976). The parolee must receive notice of the review and may submit a written application
relating to the review. Id. �4214(b)(l). He may be assisted by counsel. Id. If the Commission
concludes that more information is needed, it may conduct a dispositional review at the institution
where the parolee is incarcerated. Id. �4214(b)(2). The prisoner may appear and testify at this
hearing and may retain counsel to assist him. Id.
As this issue was going to press, the Supreme Court resolved the conflict in the circuits, holding

in Moody v. Daggett that due process does not require a prompt hearing. 45 U.S.L.W. 4017,
4019-20 (U.S. Nov. 15, 1976). The Court reasoned that the possible loss of liberty involved was

neither present nor inevitable. Id. at 4019. In dissent, Justice Stevens recognized the parolee's
"legitimate interest in changing the uncertainty associated with a pending charge . . . ." Id. at
4021 (Stevens, J., with Brennan, J., dissenting).
2129. Jones v. Johnston, 534 F.2d 353, 374 (D.C. Cir. 1976); United States ex rel. Hahn v.

Revis, 520 F.2d 632, 637 (7th Cir. 1975); Cleveland v. Ciccone, 517 F.2d 1082, 1083 (8th Cir
1975).
2130. Reese v. United States Bd. of Parole, 530 F.2d 231, 236-37 (9th Cir. 1976); Gaddy v.

Michael, 519 F.2d 669, 677 (4th Cir. 1975).
2131. 520 F.2d 632 (7th Cir. 1975).
2132. Id. at 637, 639 (detainer quashed due to unjustifiable delay); see Morrissey v. Brewer,

408 U.S. 471, 481 (1972) (due process required if individual suffers grievous loss as result of
government action). Elements of grievous loss resulting from the lodging of a detainer might
include loss of privileges, diminished chances for parole, impairment of rehabilitation, prejudice in
defending against the violation charge, and a longer period of imprisonment. 520 F.2d at 637.
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a parole violation, the court held that a violator has a substantial
interest in presenting mitigating circumstances that might cause the
board to set aside the warrant or to execute it immediately, thus
giving him the benefit of concurrent sentences.2133 In the Seventh
Circuit's view, an ex parte review of the prisoner's file does not meet
the requirements of due process.2134 The District of Columbia Circuit
employed a slightly different approach, asking first whether the
violator suffered a deprivation of liberty and second whether that
deprivation was unconstitutional in view of the competing private and
governmental interests.2135 The court did not determine explicitly
whether the delay constituted a deprivation of liberty,2136 but
concluded that the prisoner's interests outweighed a de minimis
government advantage in delay, requiring a prompt hearing if

requested.2137
In Gaddy v. Michael2138 the Fourth Circuit rejected a prisoner's

contention that a parole board must hold a revocation hearing within
60 days of the issuance of a parole violator warrant.2139 The court
conceded that hearings must be held within a reasonable time, but
rejected an inflexible time limit and stated that to merit relief the
delay must be unreasonable and prejudicial.2140 Because the parolee
had failed to demand a prompt hearing and was unable to
demonstrate prejudice, the court concluded that the delay was

Because an intervening conviction does not automatically result in parole revocation, a prompt
hearing could avoid unjustifiable loss. Id
2133. 520 F.2d at 637. The possibility of a longer sentence was high because both the state and

federal sentencing judges had ordered the sentences to run concurrently. By delaying its hearing
and decision the parole board precluded the possibility of concurrent sentences. Id. The
Commission's regulations under the 1976 Act now require consecutive sentences unless
"substantial mitigating circumstances" are shown. 28 C.F.R. � 2.47(c) (1976).

2134. Id at 638.
2135. Jones v. Johnston, 534 F.2d 353, 358 (D.C. Cir. 1976).
2136. See id. at 358-59. The court analogized to a prisoner's recognized interests in a speedy

trial while incarcerated on another charge, concluding that due process encompasses those same

interests in the parole revocation context. Id.
2137. See id at 360-68. The prisoner's interests were essentially the same as those articulated

in Hahn. See id. at 360-65; United States ex rel. Hahn v. Revis, 520 F.2d 632, 637 (7th Cir. 1975).
The Parole Board's interests included the need to avoid the difficulty and expense of conducting
hearings in distant prisons and to avoid the costs of additional hearings, both of which the court
found insubstantial. 534 F.2d at 366-67. The Board also contended that it should be able to delay
the hearing in order to consider the violator's conduct during the interim imprisonment, but the
court found that prisoners could choose this option by simply not requesting a prompt hearing. Id.
at 367-68.

2138. 519 F.2d 669 (4th Cir. 1975).
2139. Id. at 672-73. The 60-day rule asserted by the prisoner in Gaddy was based on dictum in

Morrissey v. Brewer that a delay of 2 months before holding the revocation hearing would not

appear to be unreasonable. 408 U.S. 471, 488 (1972).
2140. 519 F.2d at 673.
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reasonable.2141 The Ninth Circuit's decision in Reese v. United States

Board of Parole2142 also conflicts with the decision by the Seventh Cir

cuit in Hahn and the District of Columbia Circuit in Jones. The court in

Reese noted that neither the parole revocation statute nor the

regulations specified when a hearing must take place2143 and reasoned

that Morrissey hearings are designed to allow the parolee to contest the

fact of the alleged violation, so that a prompt determination is not

required if the revocation warrant is based on a conviction.2144 In

rebutting the argument that time lags may allow memories to fade, the
court asserted that the trial record should sufficiently disclose all
evidence on which the parolee is legally entitled to rely.2145 The court

found nothing to suggest that mitigating circumstances might be shown
after a valid conviction and stated that the Board's periodic review

procedures would protect the prisoner's interests.2146
A prisoner seeking review of the procedure accorded him in a

parole eligibility proceeding can no longer press his claim after he is

fully paroled.2147 In reaching this conclusion, the Supreme Court in
Weinstein v. Bradford2146 held that such cases are moot because no

demonstrable probability exists that fully paroled prisoners will again
be subject to parole board jurisdiction.2149 Prisoners can attempt to
avoid mootness by filing a class action, but certification may prove

2141. Id. at 677-78. Although Gaddy can be distinguished from Jones and Hahn on the basis of
Gaddy's failure to demand a prompt hearing, the Fourth Circuit's requirement that parolees show
prejudice suggests a deeper conflict.

2142. 530 F.2d 231 (9th Cir. 1976).
2143." Id. at 234.
2144. Id.
2145. Id.
2146. Id. at 234-36. The District of Columbia Circuit strongly criticized the Reese decision for

ignoring the distinction between preliminary and formal probation revocation hearings. Jones v.

Johnston, 534 F.2d 353, 372 (D.C. Cir. 1976). In Morrissey v. Brewer the Supreme Court
established a two-tiered hearing process for revocation proceedings, which includes a preliminary
hearing to determine whether probable cause exists to believe that the parolee committed acts that
would violate parole conditions, followed by a revocation hearing prior to the actual decision to
revoke parole. 408 U.S. 471, 485-89 (1972). The District of Columbia Circuit in Jones conceded
that the conviction provided probable cause to revoke, displacing a preliminary hearing, but argued
that the Board must still determine whether to revoke parole and that prisoners should be
promptly allowed to present mitigating evidence. 534 F.2d at 372; see Reese v. United States Bd.
of Parole, 530 F.2d 231, 237-38 (9th Cir. 1976) (Duniway, J., concurring & dissenting) (majority
holding inconsistent with Morrissey; court should not assume mitigating factors do not exist).
2147. Weinstein v. Bradford, 423 U.S. 147, 148 (1975) (per curiam).
2148. 423 U.S. 147 (1975) (per curiam).
2149. Id. at 14849. The Court noted that the mootness doctrine does not apply if the

challenged action is too short to be fully litigated prior to its cessation and if the same complaining
party is reasonably likely to be subjected to the same action again. Id. Although Bradford had
sought class action certification and had filed his claim before his parole, there was little likelihood
that he would again be subjected to a parole eligibility proceeding, and therefore the Court
deemed his case moot. Id.
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difficult. The Sixth Circuit this term refused to certify a suit
challenging the parole board's consideration of the severity of the
offense when evaluating parole applications. The court reasoned that
parole policies are not appropriate targets for class action suits
because parole determinations are discretionary acts taken after
individualized consideration.2150

The Fifth Circuit this term employed a totality of the
circumstances approach to a parole revocation hearing, holding in
Baker v. Wainwright2151 that the procedures faced by a prisoner after
his arrest on state charges contravened both the letter and spirit of
Morrissey.2152 Noting that the formal revocation was based on an

informal hearing conducted by a single commissioner,2153 the court
found several of the prisoner's allegations meritorious. First, the
commissioner denied the parolee the assistance of counsel he had
previously retained.2154 Second, the commissioner refused to allow the
prisoner to cross-examine the victim of the alleged offense on which
revocation was based.2155 Finally, the commissioner demonstrated bias
at the outset of the hearing, which effectively precluded a hearing
before a neutral and detached body.2156
The Fourth Circuit this term extended the due process

requirements of Morrissey to the revocation of conditional pardons,
holding in Pope v. Chew2151 that a parole board must afford a hearing
before revoking a conditional pardon.2158 The court found no

distinction between the liberty interests of persons free on parole or

probation and those free on conditional pardons.2159 Moreover, the

2150. LoCiero v. Day, 518 F.2d 783, 785 (6th Cir. 1975) (per curiam) (questions of fact
important to class did not predominate over those important to individual members).

2151. 527 F.2d 372 (5th Cir. 1976).
2152. Id. at 373, 376.
2153. Id. at 374-76.
2154. Id at 376-77. The Supreme Court in Gagnon v. Scarpelli established a discretionary,

case-by-case procedure for evaluating the right to counsel in revocation hearings, but indicated in
dictum that a colorable claim of innocence gives rise to a presumptive right to counsel. 411 U.S.

778, 790 (1973). Gagnon was not controlling because it was to be prospectively applied, but the
Fifth Circuit considered the prisoner's colorable claim of innocence to be an important factor. 527
F.2d at 377.

2155. 527 F.2d at 378. The commissioner stated at the habeas corpus hearing that he had
denied cross-examination because of the victim's hysterical state of mind. Id. Morrissey provided
for an exception to cross-examination if the hearing officer finds good cause for not allowing
confrontation. 408 U.S. at 489. The Fifth Circuit interpreted this to require an explicit finding of
good cause with reasons for the finding stated in the record. 527 F.2d at 378. The commissioner's
explanation at the habeas corpus proceeding failed to meet this requirement. Id.
2156. 527 F.2d at 379. The commission had informed the parolee that he could request a

probable cause hearing, but that the commissioner would in any case find probable cause to revoke

probation. Id.
2157. 521 F.2d 400 (4th Cir. 1975).
2158. Id at 405.
2159. Id
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state had overlooked several apparent violations of the conditions of

the pardon, indicating that the Governor exercised discretion when he

eventually revoked the pardon.2160 The court concluded that the
exercise of discretion necessitated a Morrissey hearing to allow the

presentation of mitigating factors.2161

PROBATION

A federal court may suspend sentence and place on probation a

defendant convicted of any offense not punishable by death or life

imprisonment.2162 The court has broad discretion under section 3651
of title 18 of the United States Code to impose conditions upon the

probation,2163 although the period of probation may not exceed 5

years.2164 The Fourth Circuit held this term that the district court

may not deny a stay of the conditions pending appeal without stating
the reasons for the denial.2165 The supervising court may revoke

probation for a violation of the conditions and may require the

probationer to serve a sentence of imprisonment.2166 The decision to
revoke probation is within the sound discretion of the court, and a

revocation order will not be overturned unless the probationer shows
abuse of discretion.2167

2160. Id. at 405 & n.6.
2161. Id at 405.
2162. 18U.S.C. �3651 (Supp. IV, 1974).
2163. Id. ; see United States v. Bishop, F.2d , , No. 76-1096, at 6-7 (4th Cir.

Apr. 29, 1976) (not abuse of discretion to forbid defendant convicted of conspiracy to cause filing
of false income statement from frequenting racetracks or placing bets); United States v. Adderly,
529 F.2d 1182, 1183 (5th Cir. 1976) (probation properly revoked when appellant violated
condition that she associate only with law-abiding persons).
2164. 18 U.S.C. �3651 (Supp. IV, 1974). The 5-year limitation may be tolled if a warrant has

been issued within the probationary period and if the probationer, in violation of the probation
terms, has voluntarily left the jurisdiction. Nicholas v. United States, 527 F.2d 1160, 1162 (9th
Cir. 1976).
2165. United States v. Bishop, F.2d , , No. 76-1096, at 34 (4th Cir. Apr. 29,

1976). The court reasoned that the imposition of special conditions of probation�that the
defendant remain gainfully employed, avoid racetracks and other gambling establishments, and
refrain from placing bets�constituted a condition of release for which rule 9(b) of the Federal
Rules of Appellate Procedure requires a written statement of reasons. Id at , No. 76-1096, at
4-5.
2166. 18 U.S.C. �3653(1970).
2167. United States v. Davis, No. 75-1974, at 2 (4th Cir. Apr. 29, 1976) (unpublished per

curiam opinion); United States v. Queen, No. 75-1174, at 3 (4th Cir. Feb. 4, 1976) (unpublished
per curiam opinion). Because a sentence remains effective until voided by the court, a probationer
cannot defeat revocation of a valid probation by showing that the probation is an integral part of a
defective sentence that failed to include the minimum required penalty. United States v. Kenyon
519 F.2d 1229, 1232 (9th Cir.), cert, denied, 423 U.S. 935 (1975). A prisoner is not entitled to
credit towards a probation term for time spent in jail before conviction. Gray v Warden 523 F 2d
989, 990 (9th Cir. 1975).
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In Gagnon v. Scarpelli,2168 the Supreme Court held that the
revocation process is not part of the criminal prosecution and that
the revocation proceeding does not trigger the full panoply of rights
due a defendant in a criminal prosecution.2169 Both a preliminary
probable cause hearing and a final revocation hearing are required
because revocation of probation generally operates to deprive the

person affected of his liberty.2170 The preliminary probable cause

hearing is not required, however, if the probation has not yet
commenced and the probationer is incarcerated at the time of

attempted revocation,2171 or if the probationer is not held in custody
to await the revocation hearing,2172 because no immediate loss of
freedom results. In a revocation hearing there is no absolute
entitlement to counsel;2173 the formal rules of evidence do not

apply;2174 and evidence obtained in violation of the fourth
amendment is admissible, if at the time of the violation the law
enforcement officers did not know or have reason to believe that the

suspect was on probation.2175 Moreover, evidence that would establish

guilt beyond a reasonable doubt is not required for an order revoking

2168. 411 U.S. 778 (1973).
2169. Id. at 782, 789; see United States v. Sciuto, 531 F.2d 842, 845 (7th Cir. 1976);

Circuits Note: 1974-1975 Term 532 & n.2315.
2170. Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973); cf. Morrissey v. Brewer, 408 U.S. 471,

485-89 (1972) (due process requires preliminary and final hearing for parole revocation because
conditional liberty is sufficiently akin to absolute liberty).

2171. United States v. Tucker, 524 F.2d 77, 78 (5th Cir. 1975) (per curiam), cert, denied, 424
U.S. 966 (1976) (revocation based upon defendant's illegal lottery activity during stay of sentence

pending appeal).
2172. United States v. Sciuto, 531 F.2d 842, 846 (7th Cir. 1976).
2173. Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973). Indigent probationers may be entitled to

appointed counsel in some circumstances, such as where the effectiveness of due process rights in a

revocation hearing depends on the use of skills that the probationer is unlikely to possess, or where

the probationer's version of a disputed issue can be represented fairly only by a trained advocate.

Id at 786-88. If the hearing is both a deferred sentencing proceeding and a probation revocation

proceeding, counsel is required, because sentencing is a critical stage of the criminal proceeding.
Mempa v. Rhay, 389 U.S. 128, 135-37 (1967). The Fifth Circuit this term may have extended the

right to counsel to all revocation hearings regardless of whether they are part of a resentencing.
Compare Gill v. Estelle, 530 F.2d 1152, 1153 (5th Cir. 1976) (Constitution requires right to
counsel at revocation hearing; citing Mempa v. Rhay) with United States v. Ross, 503 F.2d 940,
943-45 (5th Cir. 1974) (Mempa requires counsel only at revocation hearing at which resentencing
takes place). The opinion in Gill does not address the question of resentencing, and it is unlikely
that the court intended to broaden the right to counsel sub silentio. A more reasonable

explanation is that the record in GUI supported the resentencing aspect of the revocation hearing
and that the court merely neglected to mention it.

2174. Gagnon v. Scarpelli, 411 U.S. 778, 789 (1973); United States v. Chambliss, No. 75-2001,
at 3 (4th Cir. Apr. 7, 1976) (unpublished per curiam opinion) (unnecessary to introduce

documentary evidence of conviction during probation to prove violation of probation terms).
2175. United States v. Vandemark, 522 F.2d 1019, 1020 (9th Cir. 1975) (illegal border search

yielded trunkload of marijuana).
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probation; the court merely must be satisfied that the probationer
has violated one of the conditions of the probation.2176
After probation has been revoked, the district court has broad

discretion in the selection of a sentence within the statutory
maximum, and an appellate court will intervene only if there is a

clear abuse of discretion.2177 The probationer is not entitled to a

credit of probation time against his prison sentence.2178 Moreover, a

district court has no power to order that a federal sentence run

concurrently with the defendant's prior state sentence if a state
conviction is the basis for the revocation of federal probation.2179
This term in United States v. Vandemark21*0 the Ninth Circuit

concluded that a district court may consider evidence seized in
violation of the fourth amendment in imposing a sentence after
revocation of probation.2181 The court reasoned that the potential
deterrent effect of excluding such evidence from the court's
consideration in postrevocation sentencing is slight. Moreover, such an

extension of the exclusionary rule would deprive the court of
information necessary to effectuate the federal policy of individ
ualized sentencing while preventing the imposition of a sentence
commensurate with the wrongs committed.2182

Mitchell A. Mars

2176. United States v. Manuszak, 532 F.2d 311, 317 (3d Cir. 1976) (evidentiary hearing
provided reasonable grounds for revocation although probationer acquitted of related state
charges); United States v. Chambliss, No. 75-2001, at 3 (4th Cir. Apr. 7, 1976) (unpublished per
curiam opinion); United States v. Thompson, No. 75-1970, at 5 (4th Cir. Jan. 21, 1976)
(unpublished per curiam opinion).
2177. United States v. Smith, No. 75-2199, at 3 (4th Cir. Apr. 8, 1976) (unpublished per

curiam opinion).
2178. Hall v. Bostic, 529 F.2d 990, 991 (4th Cir. 1975), cert, denied, 96 S. Ct. 1733 (1976).
2179. United States v. Thompson, No. 75-1970, at 5-6 (4th Cir. Jan. 21, 1976) (unpublished

per curiam opinion) (court may recommend, but not order, that sentences run concurrently).
2180. 522 F.2d 1019 (9th Cir. 1975).
2181. Id. at 1025 (illegally seized evidence may be considered if searching officers unaware of

suspect's probationary status).
2182. Id. at 1021-22.
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Prisoners' Rights

PROCEDURAL ASPECTS OF PRISONERS' RIGHTS LITIGATION

Although inmates may attempt to vindicate their rights through
several types of federal actions,2183 most prisoners' rights suits are

brought under section 1983 of title 42 of the United States Code.21�
Federal prisoners, however, cannot bring actions under section
1983.2185 To state a cause of action under section 1983, a plaintiff
must show that he has been deprived of a right, privilege, or

2183. See Edwards v. United States, 519 F.2d 1137, 1138-41 (5th Cir. 1975) (per curiam),
cert, denied, 96 S. Ct. 3189 (1976) (action under Federal Tort Claims Act for negligent medical
treatment; dismissed for insufficient evidence); Hardwick v. Ault, 517 F.2d 295, 296 (5th Cir.

1975) (federal prisoners typically use mandamus); notes 1958-2104 supra and accompanying test.
If an inmate seeks to enjoin the enforcement of a state statute on constitutional grounds, a

three-judge court must be convened. 28 U.S.C. �2281 (1970), repealed, Act of Aug. 12, 1976,
Pub. L. No. 94-381, �1, 90 Stat. 1119; see Newman v. Alabama, 503 F.2d 1320, 1326 (5th Cir.

1974), cert, denied, 421 U.S. 948 (1975) (challenge need not be explicitly directed at statute if
relief sought would condemn rules, but three-judge panel unnecessary absent uniform practice);
Grcuits Note: 1974-1975 Term 512 & nn.2165-68. The Supreme Court this term in Baxter v.

Palmigiano found that a three-judge court was unnecessary because a prisoner's challenge to the
due process accorded him in a disciplinary proceeding did not attack the rules underlying that
proceeding. 96 S. Ct. 1551, 1555 n.2 (1976). The Court emphasized that no rule expressly granted
or denied the right to counsel, that the complaint challenged no rule or regulation, and that none
of the courts below had considered the issue. Id.
A panel of the Fifth Circuit construed a court order to alleviate overcrowded conditions in a

state prison as not attacking a state statute. Costello v. Wainwright, 525 F.2d 1239, 1243-44 (5th
Cir.), rev'd in relevant part en banc, 539 F.2d 547 (5th Cir. 1976). The panel reasoned that the
practical effect of the injunction would not be to force officials to disobey a statute requiring the
director of corrections to accept, maintain, and house committed prisoners because the state was

not precluded from increasing emergency or normal capacity. Id. at 1242-43. The Fifth Circuit en
banc reversed the panel on this issue. 539 F.2d at 549. The en banc court found that the director's
limited authority to add prisoner capacity was insufficient to comply with the district court's
order. Id. at 550. Thus, the court concluded that the order in effect enjoined state legislation on

the grounds of federal unconstitutionality, making a three-judge court necessary. Id. at 552.
2184. Watson v. Ault, 525 F.2d 886, 890 (5th Cir. 1976); Civil Rights Act of 1871, 42 U S C

�1983 (1970).
Prisoners can encounter difficulties in asserting their civil rights because of the strictures of

incarceration. See Carter v. Thomas, 527 F.2d 1332, 1333 (5th Cir. 1976) (per curiam) (excessive
delay in evaluation of in forma pauperis petitions for civil rights claims). The Ninth Circuit noted
that incarceration apparently renders a prisoner unable to prosecute his civil rights action without
the aid of appointed counsel. Alexander v. Ramsey, 539 F.2d 25, 26 (9th Cir. 1976). The court
remanded to the district court to exercise its discretion in ruling on the prisoner's motion for
appointed counsel. Id.

Because of their willingness to review conditions of confinement and because of problems in
evaluating pro se complaints, in determining whether actions should be continued in forms
pauperis, and in disposing of frivolous claims, courts are heavily burdened by prisoners' rights
actions under section 1983. See Covington v. Cole, 528 F.2d 1365, 1373 (5th Cir. 1976); Watson
v. Ault, supra at 890; Hardwick v. Ault, 517 F.2d 295, 298 (5th Cir. 1975).

2185. Section 1983 is available only to prisoners confined in state institutions See Civil Rights
Act of 1871, 42 U.S.C. �1983 (1970) (deprivation under color of state law). Federal prisoners
must rely on actions for mandamus or habeas corpus or actions authorized by the Federal Tort
Claims Act. See Federal Tort Claims Act, 28 U.S.C. � 1346(b) (1970); Mandamus and Venue Act
of 1962, 28 U.S.C. �� 1361, 1391(c) (1970); 28 U.S.C. �� 2241-55 (habeas corpus).
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immunity secured by the Constitution or laws of the United States as

a result of actions by a person acting under color of state law.2186
Challenges to conditions of confinement or treatment by prison
officials that do not reach constitutional dimension, however, are not
cognizable under section 1983.2187

Numerous procedural impediments can block prisoners' attempts to
vindicate their rights. Mootness is a frequent example: an inmate's
allegations may be mooted either by his release2188 or by prison
action correcting the violation.2189 Transfer to another institution,
however, will not moot a prisoner's allegation if he remains in the
prison system and the possibility of return to the conditions
challenged still exists.2190 Another impediment to prisoner litigation

2186. 42 U.S.C. �1983 (1970); see Hall v. Elkins, No. 75-1650, at 2 (4th Cir. Mar. 15, 1976)
(unpublished per curiam opinion) (court-appointed attorney does not act under color of state
law); Carter v. Maryland, No. 75-1649, at 2 (4th Cir. Jan. 12, 1976) (unpublished per curiam

opinion) (state is not person within the meaning of section 1983; action dismissed); Milton v.

Nelson, 527 F.2d 1158, 1159 (9th Cir. 1975) (same); Ellingburg v. Lucas, 518 F.2d 1196, 1197
(8th Cir. 1975) (per curiam) (defamation is not a deprivation actionable under section 1983).
2187. See, e.g. , Varney v. Haynes, No. 75-1481, at 2 (4th Cir. Apr. 27, 1976) (unpublished per

curiam opinion) (allegation of untimely administration of medicine for stress presents no

constitutional issue); Bryant v. Shephard, No. 75-1743, at 3 (4th Cir. Apr. 7, 1976) (unpublished
per curiam opinion) (no constitutional issue raised because request for minister not made and
other allegations made in vague and conclusory terms); Patterson v. Leeke, No. 74-2091, at 3 (4th
Cir. Feb. 18, 1976) (unpublished per curiam opinion) (battery by prison guard must shock the
conscience to rise to constitutional dimensions); Johnson v. Reagan, 524 F.2d 1123, 1124-25 (9th
Cir. 1975) (per curiam) (state parole agency's failure to carry out state policies is not

constitutional violation); Shields v. Hopper, 519 F.2d 1131, 1132 (5th Cir. 1975) (per curiam)
(transfer of prisoner beyond commuter distance in violation of state law raises state cause of

action, but is not cognizable under section 1983); Bonner v. Coughlin, 517 F.2d 1311, 1317 (7th
Cir. 1975) (prisoners enjoy some residual protection of fourth amendment; remand to determine
whether regulation authorizing random shakedown searches is constitutional).
2188. See Pass v. Turner, No. 74-2230, at 3 (4th Cir. Feb. 20, 1976) (unpublished per curiam

opinion) (inmate's release mooted claims for declaratory and injunctive relief); Brooks v. Cousins,
527 F.2d 472, 473 (4th Cir. 1975) (per curiam) (prisoner's parole mooted claims of due process
violations in disciplinary hearing).

2189. See Preiser v. NewMrk, 422 U.S. 395, 400-02 (1975) (prisoner's challenge to procedures
accorded him before transfer mooted by retransfer to minimum security institution); McGinnis v.

Watkins, No. 75-1665, at 2 (4th Cir. Mar. 16, 1976) (unpublished per curiam opinion) (detainer
removed from inmate's record and no longer had effect on his status); Burbank v. Twomey, 520
F.2d 744, 74748, 750 (7th Cir. 1975) (new prison regulations requiring statement of reasons for
punishment provided all procedural protections requested; second hearing remedied lack of notice
of initial hearing); Grcuits Note: 1974-1975 Term 509-10 & nn.2147-51.
2190. Hardwick v. Brinson, 523 F.2d 798, 800 (5th Cir. 1975); see Armstrong v. Ward, 529

F.2d 1132, 1134-35 (2d Cir. 1976) (no reasonable expectation that wrong would be repeated
because challenged facility closed and state officials promised that if it reopened consent would be

necessary for transfer); cf. Ramer v. Saxbe, 522 F.2d 695, 704 (D.C. Cir. 1975) (mootness may
not be invoked to avoid challenge to prison rulemaking procedures because prison regulations are

of continuing application). Similarly, a transferred inmate may represent a class challenging the

conditions of confinement at an institution because he remains an inmate of the same penal
system and might be subject to the challenged conditions in the future. Mayberry v. Maroney, 529
F.2d 332, 336 (3d Cir. 1976). Furthermore, an inmate may recover damages even after his transfer
to a new institution. Cassidy v. Superintendent, No. 73-2315, at 12 (4th Cir. Sept. 5, 1975)
(unpublished per curiam opinion) (prisoner sought damages rather than declaratory or injunctive
relief; issue not moot).
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arises from the need to define clearly the relief requested: state

prisoners may utilize a section 1983 action to challenge the

conditions of confinement, but habeas corpus is the only federal

remedy available to a prisoner contesting the "fact or duration" of
confinement.2191 Apart from the burden of refiling inartfully drawn

complaints that are dismissed without prejudice, prisoners often

encounter unexpected exhaustion difficulties. Section 1983 does not

require the exhaustion of administrative remedies, but collateral
habeas corpus relief is available only if other available remedies are

first pursued.2192
The doctrine of official immunity also may preclude inmates from

recovering damages under section 1983.2193 Further, some state laws

2191. Preiser v. Rodriguez, 411 U.S. 475, 499-500 (1973); see Shaw v. Briscoe, 526 F.2d 675,
676 (5th Cir. 1976) (per curiam) (complaint viewed as section 1983 action; court may split
complaint and deal with those portions properly before it); Hiney v.Wilson, 520 F.2d 589, 590 (2d
Cir. 1975) (per curiam) (prisoner challenged conditions, not fact, of disciplinary confinement);
Henderson v. Secretary of Corrections, 518 F.2d 694, 695 (10th Cir. 1975) (per curiam) (prisoner
challenged length of custody and sought release; because sole federal remedy was habeas corpus,
section 1983 claim dismissed); Hogan v. Axom, No. 75-2301, at 3 (4th Cir. Dec. 11, 1975)
(unpublished per curiam opinion) (challenge to guilty plea and conviction requires habeas corpus
action; section 1983 action dismissed); Adams v. North Carolina, No. 75-2219, at 3 (4th Cir. Nov.

18, 1975) (unpublished per curiam opinion) (dismissal of portion of complaint challenging fact of
confinement affirmed; challenge to denial of right to attend church remanded for section 1983

proceedings); Davis v. Warden, No. 74-1264, at 5 (4th Cir. Oct. 22, 1975) (unpublished per curiam

opinion) (pro se habeas corpus petition alleging deprivations read as a section 1983 complaint);
Pace v. Probation & Parole Bd., No. 75-1869, at 3 (4th Cir. Aug. 18, 1975) (unpublished per
curiam opinion) (challenge to parole release proceedings viewed as section 1983 action, but
complaint seeking release viewed as habeas corpus action; case remanded for clarification of relief
sought).
2192. See, e.g., McCray v. Burrell, 516 F.2d 357, 361-65 (4th Cir. 1975), cert, dismissed, 96 S.

Ct. 2640 (1976) (challenge went to conditions of solitary confinement; exhaustion not required);
Davis v. Warden, No. 74-1264, at 7 (4th Cir. Oct. 22, 1975) (unpublished per curiam opinion)
(action improperly brought as habeas; read broadly as section 1983 complaint, but dismissed for
failure to allege personal involvement by warden); Macklin v. Circuit Court, No. 75-1085, at 3 (4th
Cir. Aug. 25, 1976) (unpublished opinion) (action improperly brought under section 1983;
dismissed for want of exhaustion).
The Fifth Circuit held this term that a federal court may not consider a civil rights action for

damages that attacks the constitutionality of 'a state prisoner's conviction until the prisoner has
exhausted his state remedies. Fulford v. Klein, 529 F.2d 377, 381 (5th Cir. 1976) (habeas corpus
is exclusive remedy). In Fulford the plaintiff sought damages from attorneys and police officials
for allegedly failing to disclose exculpatory evidence. Id. at 379. At the same time he had an

appeal pending in state court. Id. at 379. Reasoning that the rights asserted involved the right to
due process and a fair trial that could only accrue in the context of a state proceeding, the court
found that comity and the inability to separate the action from one cognizable by habeas corpus
required exhaustion. Id. at 379-80; see Meadows v. Evans, 529 F.2d 385, 386 (5th Cir. 1976)
(Fulford followed although no state action pending). Judge Tuttle dissented in part, reasoning that
the court should abstain from ruling on the conviction's validity while a direct appeal is pending,
but only on the basis of comity. Id. at 387-88 (Tuttle, J., concurring & dissenting); Fulford v.

Klein, supra at 382-83 (Tuttle, J., concurring & dissenting).
2193. See, e.g., Imbler v. Pachtman, 424 U.S. 409, 424 (1976) (prosecutor absolutely immune

from section 1983 liability for actions taken in initiation and prosecution of state's case);
Timmerman v. Brown, 528 F.2d 811, 813-14 (4th Cir. 1975) (magistrate and prosecutor immune'
from monetary liability); Johnson v. Reagan, 524 F.2d 1123, 1124 (9th Cir. 1975) (per curiam)
(legislators have absolute immunity; Governor and attorney general have qualified immunity
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may prohibit recovery in suits basing the liability of supervisory prison
officials on the doctrine of respondeat superior.2194 Thirdly, an

official may avoid liability by interposing a defense of good faith
enforcement of governmental regulations.2195 Finally, because an

unconsenting state is immune from suits brought in federal courts,2196
courts may deny recovery if a money judgment against persons acting
in their official capacity would represent a judgment against the state.
The protections of official and sovereign immunity do not extend,
however, to actions seeking injunctive or declaratory relief.2197

Because many prisoners represent themselves in section 1983
actions, courts of appeals require trial courts to read pro se

officers of California Adult Authority may have only qualified immunity); Knell v. Bensinger, 522
F.2d 720, 723-25 (7th Cir. 1975) (prison administrators have qualified immunity based on

subjective test of good faith and objective test of reasonable grounds for belief in constitutionality
of actions); Pope v. Chew, 521 F.2d 400, 405 (4th Cir. 1975) (parole board members perform
quasi-judicial function in recommending revocation of pardon and are immune from section 1983

damages); Jones v. Diamond, 519 F.2d 1090, 1101 (5th Cir. 1975) (state executive officers have

qualified immunity depending on circumstances; improper to grant them blanket immunity).
2194. E.g., Navarette v. Enomoto, 536 F.2d 277, 282 (9th Cir. 1976) (doctrine precluded by

California law); Milton v. Nelson, 527 F.2d 1158, 1159 (9th Cir. 1975) (same). If state law does
not preclude respondeat superior actions, prison officials may in certain circumstances be

vicariously liable for the action of their subordinates. Carter v. Estelle, 519 F.2d 1136, 1136-37
(5th Cir. 1975) (per curiam) (remand ordered for responsive pleadings and development of facts).
Contra, Chapman v. Slayton, No. 75-1117, at 2-3 (4th Cir. Aug. 18, 1975) (unpublished per
curiam opinion) (liability cannot be based on respondeat superior). See also Navarro v. Chief of

Police, 523 F.2d 214, 218 n.3 (8th Cir. 1975) (vicarious liability under civil rights acts not clearly
settled).

2195. See, e.g, Navarette v. Enomoto, 536 F.2d 277, 280 (9th Cir. 1976) (contradictory
assertions regarding extent of defendant's good faith reliance on valid regulations precluded
summary judgment); Bryan v. Jones, 530 F.2d 1210, 1214 (5th Cir. 1976) (defense available to

jailer who believed he was imprisoning plaintiff pursuant to standard procedures); Mukmuk v.

Commissioner of Correctional Servs., 529 F.2d 272, 275 (2d Cir.), cert, denied, 96 S. Ct. 2238

(1976) (no liability if warden establishes good faith reliance on pre-existing procedures); Pass v.

Turner, No. 74-2230, at 3 (4th Cir. Feb. 20, 1976) (unpublished per curiam opinion) (affidavits
that actions were taken in good faith reliance on standard operating procedures not rebutted;
action dismissed); Milton v. Nelson, 527 F.2d 1158, 1159 (9th Cir. 1975) (good faith enforcement
of governmental regulations is defense to section 1983 claim); Boscarino v. Nelson, 518 F.2d 879,
882 (7th Cir. 1975) (per curiam) (showing of objective and subjective good faith sufficient to

establish defense; probable cause not required). If the defendant establishes that he was acting
pursuant to governmental regulations, the burden shifts to the plaintiff to assert lack of good faith.
Milton v. Nelson, supra at 1160.
The Ninth Circuit stated this term that unless the plaintiff shows subjective bad faith on the

part of the defendant, section 1983 liability for damages will lie only if defendant violated

plaintiff's clearly established constitutional rights. Morris v. Travisono, 528 F.2d 826, 858 n.5 (9th
Cir. 1976). The same court also stated that it is an open question whether a negligent act can give
rise to section 1983 liability. Navarette v. Enomoto, supra at 280-81.

2196. See Edelman v. Jordan, 415 U.S. 651, 662-63 (1974) (liability to be paid from public
funds barred); Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 866 (4th Cir. 1975)
(en banc) (judgment against defendants in official capacities would be against the state and

therefore invalid).
2197. See Timmerman v. Brown, 528 F.2d 811, 814 (4th Cir. 1975) (improper to dismiss

claims seeking declaratory and injunctive relief against magistrate and prosecutor); Pope v. Chew,
521 F.2d 400, 405-06 (4th Cir. 1975) (declaratory relief appropriate).
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complaints liberally.2198 Consequently, trial courts may dismiss a

complaint only if the inmate can prove no facts entitling him to

relief,2199 and may not grant summary judgment if contested issues of

fact may be present.2200 They also must advise a pro se plaintiff of
his right to file affidavits supporting his claim and of the

consequences of failing to do so.2201 The Fifth Circuit took a

protective attitude toward pro se petitioners seeking to proceed in

forma pauperis, holding in Watson v. Ault2202 that it was improper to
dismiss a class action suit as frivolous merely because some court

questionnaires attempting to develop the factual context of plaintiff's
claim were not returned.2203 The Fifth Circuit stated that the use of

questionnaires to evaluate complaints that stated a cause of action
under the liberal standards for reading pro se petitions truncated the

proceedings short of a genuine factual determination.2204 The opinion
2198. E.g., Johnson v. Reagan, 524 F.2d 1123, 1124 (9th Cir. 1975) (per curiam); Gamble v.

Estelle, 516 F.2d 937, 940 (5th Cir. 1975) (per curiam), rev'd, 45 U.S.L.W. 4023 (U.S. Nov. 30,
1976); cf. Carter v. EsteUe, 519 F.2d 1136, 1137 (5th Cir. 1975) (per curiam) (liberal
amendment of pro se complaint should be permitted). But cf. Allen v. Aytch, 535 F.2d 817, 821
n.21 (3d Cir. 1976) (presumption of liberal reading may not apply to complaint prepared by
third-year law student). This liberal construction policy will not allow pro se litigants to obtain
certification to represent a class of all other similarly situated prisoners. Vette v. Virginia Dep't of
Corrections, No. 75-1315, at 2-3 (4th Cir. Feb. 27, 1976) (unpublished per curiam opinion), citing
Oxendine v. Williams, 509 F.2d 1405, 1407 (4th Cir. 1975) (per curiam) (ability to protect
interests of class depends on quality of counsel; pro se litigant clearly unqualified).

2199. E.g., Young v. Jones, No. 75-1515, at 3 (4th Cir. Feb. 3, 1976) (unpublished per curiam

opinion); Demps v. Wainwright, 522 F.2d 192, 194 (5th Cir. 1975).
2200. E.g., Navarette v. Enomoto, 536 F.2d 277, 280 (9th Cir. 1976) (plaintiff's affidavits

raised an issue of fact that precluded summary judgment); Kirby v. Blackledge, 530 F.2d 583, 587
(4th Cir. 1976) (numerous issues of facts; summary judgment on ground that allegations had been
made before held improper); see Brown v. Jones, No. 76-1281, at 34 (4th Cir. Mar. 16, 1976)
(unpublished per curiam opinion) (trial court's reliance on good faith defense improper; defense
not raised in pleadings and questions remained concerning conduct of disciplinary hearing); Echols
v. Sullivan, 521 F.2d 206, 207 (5th Cir. 1975) (per curiam) (district court's broad, general
statements found inadequate to support dismissal). Because of the obstacles prisoners face in

developing their cases, courts only should dismiss their complaints cautiously. See LaBatt v.
Twomey, 513 F.2d 641, 650 (7th Cir. 1975) (prison security regulations impeded plaintiff's effort
to secure affidavits). This term the Fifth Circuit accorded pro se plaintiffs a similarly lenient
treatment in areas other than summary judgment. In reversing the dismissal for failure to

prosecute, the court stated that the inmate's failure to respond promptly to a motion to dismiss
was not a "clear pattern of delay or contumacious conduct" requiring such a drastic remedy.
Navarro v. Chief of Police, 523 F.2d 214, 217-18 (8th Cir. 1975). The Fifth Circuit also found
error in a trial court's denial of class action certification because of unclear pleadings, reasoning
that in class actions involving civil rights, courts should be loathe to deny justiciability without
fully developing the facts. Jones v. Diamond, 519 F.2d 1090, 1099 (5th Cir. 1975).

2201. Huff v. Kent, No. 75-1920, at 3 (4th Cir. Apr. 5, 1976) (unpublished per curiam
opinion) (dismissal for "insufficient factual support" held improper); Young v. Jones, No.
75-1515, at 4 (4th Cir. Feb. 3, 1976) (unpublished per curiam opinion) (dismissal on motion and
affidavits of prison officials without affording prisoner an opportunity to respond is improper);
Cassidy v. Reynolds, No. 75-1501, at 4 (4th Cir. Jan 26, 1976) (unpublished per curiam opinion)
(same).

2202. 525 F.2d 886 (5th Cir. 1976).
2203. Id. at 892.
2204. Id.
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did indicate, however, that questionnaires may be used to develop the
factual basis of a claim if they are drawn properly and used as an

auxiliary to the pleadings.2205
The issue whether successful litigants in section 1983 actions may

obtain attorney's fees confronted two circuits this term. The Fifth
Circuit avoided a decision on the merits by vacating and remanding
two cases awarding such fees for reconsideration in light of recent
Supreme Court decisions.2206 Six judges dissented in the two cases

and would have resolved the issue on the merits.2207 In Burbank v.

Twomey2208 the Seventh Circuit affirmed a denial of attorney's fees,
finding that the case did not fall within one of the exceptions to the

general rule preventing the award of attorney's fees because no

statute authorized award of fees, no common fund was available, and
the defendants had not acted in bad faith.2209 Of the exceptions
noted hy the Seventh Circuit, the best possibility for recovering
attorney's fees in prisoners' rights litigation seems to lie in showing
bad faith on the part of the defendants.
In reviewing section 1983 suits, federal courts assert no expertise

in internal prison management, but instead require that state officials

2205. Id. The court recommended and reprinted a form questionnaire prepared by the Federal

Judicial Center committee studying prisoner's litigation. Id. at 892, 893-98; see FEDERAL

Judicial Center, Recommended Procedures for Handling Prisoner Civil
Rights Cases in the Federal courts 44-52 (Tentative Draft 1975).

2206. Gates v. Collier, 522 F.2d 81 (5th Cir. 1975) (en banc) (per curiam); Newman v.

Alabama, 522 F.2d 71, 71-72 (5th Cir. 1975) (en banc) (per curiam); see Alyeska Pipeline Serv.
Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975); Edelman v. Jordan, 415 U.S. 651, 663, 677
(1974).
In Edelman v. Jordan the Supreme Court ruled that the eleventh amendment barred a court

order directing the retroactive payment of state funds found to have been wrongfully withheld. 415
U.S. at 678. The Court reasoned that state compliance with court-ordered prospective relief might
have a permissible ancillary effect on the state treasury, but that direct retroactive relief
constituted a judgment against the state. Id. at 668. In Alyeska Pipeline Service Co. v. Wilderness

Society the Court set forth three exceptions to the general rule precluding the award of attorney's
fees. Attorney's fees are available if authorized by statute, if they constitute a portion of a

common fund, or if the losing party has acted vexatiously or in bad faith. 421 U.S. at 254-59.
2207. See Gates v. Collier, 522 F.2d 81, 82-84 (5th Cir. 1975) (Tuttle, J., with Brown, C.J., &

Wisdom, Gewin, Thornberry, & Goldberg, JJ., dissenting); Newman v. Alabama, 522 F.2d 71,
72-80 (5th Cir. 1975) (Gewin, J., with Brown, C.J., & Wisdom, Thornberry, & Goldberg, JJ.,
dissenting). The dissenting judges in Newman noted that Edelman did not deal with the attorney's
fees and contended that if a state establishes a prison system, it is obligated to provide, along with
other essentials, compensation for attorneys of prisoners seeking prospective relief. 522 F.2d at 77

(Gewin, J., with Brown, C.J., & Wisdom, Thornberry, & Goldberg, JJ., dissenting). They therefore
would have remanded solely for a determination whether the defendants acted in bad faith. Id. at

78. The dissenters in Gates would have ruled attorney's fees an ancillary effect on the state

treasury, permissible under Edelman, and would have affirmed the trial court's finding of bad

faith. 522 F.2d at 83 (Tuttle, J., with Brown, C.J., & Wisdom, Gewin, Thornberry, & Goldberg,
JJ., dissenting).

2208. 520 F.2d 744 (7th Cir. 1975).
2209. Id at 749-50; accord, Adams v. Carlson, 521 F.2d 163, 169-71 (7th Cir. 1975); see

Alyeska Pipeline Serv. Co. v. WUderness Soc'y, 421 U.S. 240, 254-59 (1975).
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meet constitutional standards in the operation of facilities.2210 The
standard of review employed by federal courts is flexible, focusing on

the circumstances and the constitutional violation alleged and

attempting to strike a "reasonable balancing of the legitimate rights
of the prisoner and the necessary concern and responsibility of the

prison authorities for security and order."2211

DUE PROCESS RIGHTS OF PRISONERS

Formal Disciplinary Proceedings. This term the Supreme
Court continued to define the scope of its decision in Wolff v.

McDonnell,2212 which delineated the due process rights to be afforded
inmates in the course of disciplinary proceedings.2213 In Baxter v.

Palmigiano221* the Court reaffirmed its conclusion in Wolff that
inmates have no right to either retained or appointed counsel in

2210. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 859 (4th Cir. 1975) (en
banc); Kelly v. Brewer, 525 F.2d 394, 399 (8th Cir. 1975).
2211. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 860 (4th Cir. 1975) (en

banc); see Baxter v. Palmigiano, 96 S. Ct. 1551, 1560 (1976) (procedures required in disciplinary
hearing represent accommodation of interest of inmates and institutional needs); Mukmuk v.

Commissioner of Correctional Servs., 529 F.2d 272, 277 (2d Cir.), cert, denied, 96 S. Ct. 2238
(1976) (dangerous prisoner may be kept in segregation until he agrees to abide by prison rules);
LaBatt v. Twomey, 513 F.2d 641, 647 (7th Cir. 1975) (standard of review of action in emergency
situations generous to administration).

2212. 418 U.S. 539 (1974).
2213. Id. at 563-72; see Circuits Note: 1973-1974 Term 623-25 & nn.2132-38. The rights

specified by the Court in Wolff were written notice to the inmate, an opportunity to prepare for
the hearing, and a written statement of the factfinders regarding the evidence and the decision
taken. A prisoner may call witnesses and present documentary evidence subject to the discretion
of prison officials. 418 U S. at 563-66. The Court limited a prisoner's right to cross-examination
and stated that legal assistance need only be provided in complex cases or if the prisoner is
illiterate. Id. at 567-70. These procedural requirements are not to be applied retroactively. Id. at
573-74; see Campbell v. Cousins, 524 F.2d 925, 926 (5th Cir. 1975) (per curiam), cert, denied, 96
S. Ct. 2651 (1976); Russell v. Division of Corrections, No. 75-1441, at 2 (4th Cir. Dec. 16, 1975)
(unpublished per curiam opinion).
The courts of appeals this term considered several aspects of fundamental fairness in disciplinary

proceedings. See Minns v. Superintendent, No. 75-1425, at 2 (4th Cir. Apr. 7, 1976) (unpublished
per curiam opinion) (prisoner participation in adjustment committee decision not inherently
unfair); Tucker v. Winston, No. 74-2368, at 2-3 (4th Cir. Apr. 7, 1976) (unpublished per curiam
opinion) (participation by witness in adjustment committee decision unwise but not inherently
unfair); Patterson v. Leeke, No. 74-2091, at 6 (4th Cir. Feb. 18, 1976) (unpublished per curiam
opinion) (no denial of due process to require prisoner to direct questions of witness on

cross-examination through chairman of adjustment committee). The First Circuit found no

fundamental unfairness in a classification board's failure to inquire into the credibility of an

informant and the reliability of his information implicating a prisoner in conduct requiring
disciplinary action. McLaughlin v. Hall, 520 F.2d 382, 384-85 (1st Cir. 1975) (development of
protections beyond those enumerated in Wolff rests with prison officials; no indication that
plaintiff requested inquiry).
2214. 96 S. Ct. 1551 (1976).
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disciplinary hearings.2215 The Court further held that prison officials
may draw an adverse inference from an inmate's invocation of the
privilege against self-incrimination at a disciplinary proceeding.2216 The
Court reasoned that the inmate's silence did not result in an

automatic finding of guilt, that disciplinary proceedings involve
important state interests other than conviction for crime, and that
evidence of silence can be relevant to decisionmaking.2217

The Court in Baxter also distinguished a prisoner's right to call
witnesses at disciplinary hearings from his right to confront and
cross-examine them, reasoning that confrontation and cross-

examination demonstrate a greater potential for upsetting the
administration of prisons.2218 Characterizing as a suggestion, and not a

requirement, the statement in Wolff that a prison disciplinary
committee state its reason for refusing to call a witness, the Court
emphasized that a statement was not even suggested in reference to
confrontation and cross-examination.2219 Taken together, Wolff and
Baxter afford prisoners a qualified right to call witnesses but no right
to confront or cross-examine them. The right is qualified by the
discretion of prison officials, who need not provide written reasons

for their actions.2220 The point at which these rights attach is unclear,
however, because the Court refused to consider the threshold of

2215. Id. at 1556, quoting Wolff v. McDonnell, 418 U.S. 539, 570 (1974). The Court rejected
the reasoning of the First and Ninth Circuits, which had concluded that because statements the
inmate might make could be used in later prosecutions, they are entitled to representation at

disciplinary hearings if the conduct is punishable as a crime under state law. Id. The possibility of
such multiple punishment clearly exists. See United States v. Young, No. 75-1272, at 4 (4th Cir.
Feb. 3, 1976) (unpublished per curiam opinion) (administrative disciplinary action does not bar

subsequent prosecution for same offense); Fano v. Meachum, 520 F.2d 374, 376 n.l (1st Cir.
1975), rev'd on other grounds, 96 S. Ct. 2532 (1976) (same). The Second Circuit, which had

agreed with the First and Ninth Circuits, reversed itself after Baxter v. Palmigiano. Frankos v.

LaVallee, 535 F.2d 1346, 1348 (2d Cir. 1976) (per curiam) (original opinion negated on rehearing).
2216. 96 S. Ct. at 1558-59 (permitting adverse inference from silence not a facially invalid

practice). The Court also held that the practice was not unconstitutional as applied, because two
reports were read at trial and the disciplinary board based its decision on them. Id. at 1559 & n.4.
This indicates that the privilege may attach when no independent evidence of guilt exists, because
the inferences are accorded greater weight.

2217. Id at 1557-58. The Court noted that under Rhode Island law a prisoner cannot be found
guilty on the basis of silence alone, because disciplinary decisions must be based on substantial
evidence in the record. Id at 1557. Moreover, the prison officials notified Palmigiano that his
silence could be used against him. Without stating that prison disciplinary proceedings are civil

actions, the Court analogized to civil actions, in which the fifth amendment does not protect
parties from the possibility that adverse inferences will be drawn from their silence. Id. at 1558.

2218. Id at 1559-60 (mandatory confrontation and cross-examination would lengthen
proceedings and narrow discretion of prison officials).

2219. Id.
2220. Id.; Wolff v. McDonnell, 418 U.S. 539, 566-69 (1974). Having rejected the Ninth

Circuit's conclusion that prisoners have a right to confrontation and cross-examination, the Court

in Baxter v. Palmigiano stated that disciplinary committees need not limit themselves to evidence

presented in the hearing to protect that right. 96 S. Ct. at 1560 n.5.
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punishment necessary to trigger the Wolff protections of minimum

due process.2221
This term the Court also reviewed the due process protections

applicable to disciplinary transfers, holding in Montanye v. Haymes2222
that absent state law granting a liberty interest, the due process
clause does not apply when a prisoner is transferred to another

institution, even if the transfer results from a breach of prison
rules.2223 Reasoning that New York law neither conferred a right to
remain in a particular institution nor conditioned transfer upon
misconduct nor imposed conditions upon the discretion of prison
officials, the Court stated that the prisoner had "no justifiable
expectation that he would not be transferred unless found guilty of
misconduct."2224
The circuit courts appear to differ on the proper standard of

review for the factual findings of disciplinary committees. The Fourth
Circuit stated that "federal courts do not sit as a reviewing body over

the accuracy of disciplinary committees' findings of fact,"2225 but the

Eighth Circuit stated that the test of factfindings on review is
whether there is any basis in fact to support the disciplinary
action.2226 The Eighth Circuit standard appears more appropriate to

ensure that prisoners' rights have been adequately protected.

Rights of Prisoners With Regard To Administrative Ac
tions. Although courts traditionally have been hesitant to
restrain the actions of prison authorities regarding internal prison
administration,2227 the Supreme Court's decision last term in Wolff v.

2221. 96 S. Ct. at 1560. Because the petitioners were all charged with "serious misconduct,"
they were subject to more than the mere loss of privileges. Id. The Court therefore considered the
issue premature. Id. The Wolff protections may not apply to proceedings involving lesser penalties,
such as the loss of privileges. See Kirby v. Blackledge, 530 F.2d 583, 585 (4th Cir. 1976) (as in
Wolff, penalties included possible segregation and loss of goodtime credits; Wolff protections
necessary).

2222. 96 S. Ct. 2543 (1976).
2223. Id. at 2547. Apparently, in the future the Court will refuse to review any transfer, unless

state law confers a right or expectation that prisoners will not be transferred except for
misbehavior or upon the occurrence of certain specified events. See id.
2224. Id.j, see Meachum v. Fano, 96 S. Ct. 2532, 2538-39 (1976) (no expectation created by

Massachusetts law).
2225. Carter v. Woods, No. 75-1609, at 2 (4th Cir. Mar. 15, 1976) (unpublished per curiam

opinion).
2226. Jackson v. McLemore, 523 F.2d 838, 839 (8th Cir. 1975), quotingWillis v. Ciccone, 506

F.2d 1011, 1018 (8th Cir. 1974). The distinction is subtle, but it appeared in Jackson that had the
facts appeared to support inadequately the action taken, the court would have conducted a de
novo review of the facts. See id. at 839-40.

2227. United States ex rel. Gereau v. Henderson, 526 F.2d 889, 894 (5th Cir. 1976); see Kelly
v. Brewer, 525 F.2d 394, 399 (8th Cir. 1975) (courts should go no further than Constitution
requires because wide discretion is accorded prison administrators).
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McDonnell2228 prompted courts of appeals this term to subject a

wider range of administrative actions to due process requirements.2229
In seeking to protect inmates from administrative decisions causing a

major change of conditions or a grievous loss,2230 the courts have
attempted to strike a proper balance between the inmates' interest in
fairness and the government's interest in the orderly administration
of the prison system.2231 This has led some courts to distinguish
between disciplinary administrative actions, requiring due process
safeguards, and nondisciplinary administrative actions, which are left
to the discretion of prison officials.2232

This distinction, and many post-Wolff decisions, may be of

questionable validity in light of the Supreme Court's companion
decisions in Meachum v. Fano2233 and Montanye v. Haymes 2234 In
Meachum the Court reversed the First Circuit's holding that the due

process clause entitles a prisoner to a hearing when he is transferred
to another institution with less favorable conditions.2235 The Court

2228. 418 U.S. 539 (1974) (prison disciplinary proceeding accorded due process protections);
see Circuits Note: 1974-1975 Term 515-17 & nn.2184-205.

2229. See, e.g., Lokey v. Richardson, 527 F.2d 949, 953 (9th Cir. 1975), vacated and
remanded for reconsideration, 96 S. Ct. 3186 (1976) (termination of minimum security status

pursuant to policy change may have deprived prisoner of liberty interest); Kelly v. Brewer, 525
F.2d 394, 400 (8th Cir. 1975) (periodic review required for prolonged or indefinite segregation of
inmate); Cardaropoli v. Norton, 523 F.2d 990, 994-95 (2d Cir. 1975) (hearing ordered to test

factual basis of inmate's classification as special offender); Pope v. Chew, 521 F.2d 400, 404-05
(4th Cir. 1975) (revocation of pardon invalid absent prior hearing and opportunity for rebuttal);
Carlo v. Gunter, 520 F.2d 1293, 1295-96 (1st Cir. 1975) (reclassification of inmate led to

intraprison transfer; hearings required at earliest opportunity).
Although Wolff v. McDonnell involved due process protections in the context of formal

disciplinary proceedings, the courts have employed it as a general standard of due process
protection. E.g., United States ex rel. Gereau v. Henderson, 526 F.2d 889, 895 (5th Cir. 1976)
(transfer because of inmate's behavior); Cardaropoli v. Norton, 523 F.2d 990, 996-98 (2d Cir.

1975) (special offender classification).
2230. See Benfield v. Bounds, F.2d , , No. 73-2159, at 9-11 (4th Cir. Mar. 31,

1976) (remand ordered because unclear whether transfer from one medium security institution to
another constitutes major change in conditions); Cardaropoli v. Norton, 523 F.2d 990, 994-95 (2d
Cir. 1975) (special offender classification constitutes grievous loss); Carlo v. Gunter, 520 F.2d
1293, 1295 (1st Cir. 1975) (transfer to more stringent wing of prison is major change in

conditions).
2231. United States ex rel. Gereau v. Henderson, 526 F.2d 889, 896 (5th Cir. 1976);

Cardaropoli v. Norton, 523 F.2d 990, 995 (2d Cir. 1975); Carlo v. Gunter, 520 F.2d 1293, 1295
(1st Cir. 1975).
2232. United States ex rel. Gereau v. Henderson, 526 F.2d 889, 896 (5th Cir. 1976)

(administrative transfers not based on prisoner's institutional behavior must remain in discretion of
authorities); Fajeriak v. McGinnis, 493 F.2d 468, 470 (9th Cir. 1974) (routine transfers within
discretion of authorities, but transfer solely to penalize prisoner's expression of religious views
deemed unconstitutional). A majority of courts, however, recognize that the administrative or

punitive label is not determinative and prefer to examine the impact on the prisoner. E.g., Benfield
v. Bounds, F.2d , , No. 73-2159, at 10 (4th Cir. Mar. 31, 1976); Carlo v. Gunter, 520
F.2d 1293, 1295 (1st Cir. 1975); see Circuits Note: 1974-1975 Term 517-18 & nn.2207-08.

2233. 96 S. Ct. 2532 (1976).
2234. 96 S. a. 2543 (1976).
2235. 96 S. Ct. at 2538.
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rejected the theory that any grievous loss or any change in the
conditions of imprisonment having a substantial adverse impact on an

inmate is sufficient to require procedural protections.2236 Reasoning
that a valid conviction constitutionally deprives an inmate of his

liberty, the Court concluded that the state may exercise broad
discretion in transferring the inmate to different institutions.2237
Consequently, an inmate's expectation that he would remain in a

certain prison unless he misbehaved is "too ephemeral and
insubstantial" to require procedural due process protections.2238 In

Montanye the Court destroyed the distinction between administrative
and disciplinary transfers by reversing a Second Circuit decision

holding that disciplinary transfers having a substantial adverse impact
on prisoners require due process safeguards.2239 According to the

Court, the due process clause does not require hearings before
transfer, whether or not transfer results from an inmate's
misbehavior, as long as the conditions or degree of confinement are

within the original sentence.2240
The effect of these Supreme Court rulings regarding due process

safeguards on administrative actions other than transfers remains to

be seen. This term in Cardaropoli v. Norton2241 the Second Circuit
held that the classification of an inmate as a special offender is a

change in the inmate's status requiring due process protections.2242

2236. Id.
2237. Id. at 2538, 2540. The Court noted that the initial decision concerning the institution of

incarceration was not subject to due process requirements even though the degree of confinement
may differ at various institutions. Id. at 2538. The Court distinguished Wolff as involving a right
created by state law. Id. at 2538-39; see Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974)
(state-created right to good time credits could be forfeited only for serious misconduct). In
Meachum, Massachusetts law conferred no right to remain in the initially assigned prison, nor were
transfers between institutions conditioned on misconduct or specified events. 96 S. Ct. at 2539.
2238. 96 S. Ct. at 2540. Justice Stevens criticized the Court's view that a "liberty interest"

originates only in the Constitution or in state law. Id. at 2540-41 (Stevens, J., with Brennan &

Marshall, JJ., dissenting). He argued that the deprivation of liberty after conviction is not total and
that the proper test is whether the inmate underwent a grievous loss. Id. at 2541-43 (transfers not
per se grievous losses, but transfer in this case sufficiently serious to constitute grievous loss).
2239. 96 S. Ct. at 2547; see United States ex rel. Haymes v. Montayne, 505 F.2d 977, 980 (2d

Cir. 1974).
2240. 96 S. Ct. at 2547. The Court also noted that New York law did not require hearings on

transfers for misbehavior. Id. Apparently, prisoners may demand hearings only if their transfer
violates the conditions of their sentence or if state law provides for hearings before disciplinary
transfers.

2241. 523 F.2d 990 (2d Cir. 1975).
2242. Id. at 995. Cardaropoli was labeled a special offender on the basis of information

contained in a report prepared by the United States attorney concerning his preconviction
conduct. Id. at 992. If the special offender classification is based on the nature of the conviction,
however, a hearing is not required because the type of crime provides a sound basis for
classification. Marchesani v. McCune, 531 F.2d 459, 460-61 (10th Cir. 1976) (classification based
on conspiracy to extort, not on possible connection with organized crime).
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The court reasoned that the adverse effects on an inmate's
opportunity for furloughs, rehabilitative programs, and early parole
raised the reclassification to the level of a grievous loss requiring
certain safeguards.2243
Courts this term also applied due process protections to prisoners

placed in administrative segregation. The Eighth Circuit held in Kelly
v. Brewer2244 that when an inmate is kept in segregation for a

prolonged or indefinite period of time his situation and station must

be reviewed periodically.2245 In determining whether to segregate
prisoners during emergency situations, prison officials are afforded a

wide degree of discretion and may segregate inmates without a

hearing or other due process protections.2246 Nevertheless, they must

provide minimal procedural protections at the earliest practicable
opportunity after the emergency.2247 Emergency conditions thus
affect the timing of segregation hearings, not the need for them.2248
In attempting to meet due process requirements, prison authorities

may promulgate regulations to govern administrative actions. The
District of Columbia Circuit in Ramer v. Saxbe2249 held that the
Bureau of Prisons is an agency within the meaning of the
Administrative Procedure Act2250 and therefore must comply with its

rulemaking provisions.2251 The court stated that the Bureau's failure

2243. 523 F.2d at 994-95. Such safeguards would include at least 10 days' notice of the

proposed action, specification of the reason for the designation and a brief description of the
evidence to be relied upon, an oppprtunity to appear before the decisionmaker and to call
witnesses at the hearing officer's discretion, and if necessary ,to aid in factual determination, an
opportunity for confrontation and cross-examination. The decisionmaker must provide a

statement of reasons for the decision. Id. at 996-98.
2244. 525 F.2d 394 (8th Cir. 1975).
2245. Id. at 400. But cf. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 861 (4th

Cir. 1975) (en banc) (dictum) (prolonged and indefinite segregation is not a constitutional
violation in itself). The reason for segregation and the nature of relief requested are relevant in

determining whether prolonged and indefinite segregation requires constitutional protections. In
Kelly the prisoners were segregated without a hearing for crimes of violence committed while in

prison; they challenged both the segregation itself and the lack of review. 525 F.2d at 395-96.
Sweet requested segregation for protection from other inmates and then contended that he should
be given more privileges, such as more exercise time and more showers, than those afforded

prisoners segregated for punitive reasons. 529 F.2d at 857-58. The court in Kelly stated that the
head of the institution or someone under his supervision should make the initial decision to

segregate. 525 F.2d at 400. Administrative segregation should not be imposed in order to deter
other inmates or to avoid negative staff reactions. Id. at 401-02.
2246. Carlo v. Gunter, 520 F.2d 1293, 1297 (1st Cir. 1975).
2247. United States ex rel. Gereau v. Henderson, 526 F.2d 889, 895 n.8 (5th Cir. 1976)

(dictum); Carlo v. Gunter, 520 F.2d 1293, 1297 (1st Cir. 1975). The court in Carlo also stated
that if a subsequent hearing determines that no reasonable basis existed for including an inmate in
a mass transfer, the transfer should be expunged from the prisoner's record or a notation should be
made that the transfer occurred during an emergency. Id.

2248. 520 F.2d at 1297.
2249. 522 F.2d 695 (D.C. Cir. 1975).
2250. �2(a), 5 U.S.C. �551(1) (1970).
2251. 522 F.2d at 697.



1976] Circuits Note: Criminal 549

to publish notice of rulemaking and the rules themselves prejudiced
inmates and had a sufficient impact upon them to make the prisoners
aggrieved persons with standing to question the validity of the

rules.2252

ACCESS TO THE COURTS

Prison officials may not unreasonably limit an inmate's access to

the courts2253 or prevent him from obtaining legal assistance.2254 This
term the Fourth Circuit held that a state must provide an inmate

either adequate research facilities or an acceptable legal assistance

program,2255 and the Ninth Circuit stated that the termination of a

law student visitation program may have the effect of impermissibly
burdening an inmate's right of access to the courts.2256

The opening of an inmate's mail addressed to the court may also
constitute a denial of access to the courts.2257 The Fifth Circuit in

Taylor v. Sterrett2258 employed a combination of access to the courts

2252. Id. at 701. The court stressed the fact that inmates, whether incarcerated, paroled, or in
mandatory release programs, are subject to the Bureau's rules and regulations and need to know
the pertinent policies to maintain or improve their status. Id. at 703.

2253. See Navarette v. Enomoto, 536 F.2d 277, 280 (9th Cir. 1976) (termination or denial of

privileges because of prisoner's legal activities is an impermissible interference with constitutional

right of access to courts); Hiney v. Wilson, 520 F.2d 589, 591 (2d Cir. 1975) (per curiam)
(confiscation of legal papers may constitute denial of access to courts); Bonner v. Coughlin, 517
F.2d 1311, 1320-21 (7th Cir. 1975) (seizure of prisoner's trial transcript in unreasonable search
may constitute denial of access to courts; remand to allow proof of unreasonable seizure). See also
McDonnell v. Wolff, 519 F.2d 1030 (8th Cir.) (per curiam), cert, denied, 423 U.S. 916 (1975)
(action for damages; good faith reliance on existing law barred damages in confiscation of legal
magazines; prisoner suffered no prejudice from confiscation).

2254. See Timmerman v. Brown, 528 F.2d 811, 815 (4th Cir. 1975) (remand for hearing to
determine whether state officials are engaged in bad faith effort to prevent prisoner from suing
prison officials); Shields v. Hopper, 519 F.2d 1131, 1132 (5th Cir. 1975) (per curiam) (transfer to
more distant institution not a total deprivation of right to appeal).

2255. Vette v. Virginia Dep't of Corrections, No. 75-1315, at 2 (4th Cir. Feb. 27, 1976)
(unpublished per curiam opinion), quoting Smith v. Bounds, F.2d , No 74-2378 (4th Cir.
Sept. 30, 1975); see Kirby v. Blackledge, 530 F.2d 583, 586 (4th Cir. 1976) (although segregated
prisoners do not have unrestricted right of access to library, absolute denial impermissible; remand
ordered to develop facts); Stevenson v. Reed, No. 75-3548, at 1 (5th Cir. Apr. 30, 1976)
(unpublished per curiam opinion) (state-supplied counsel not required because inmates had access

to adequate library and inmate writ preparers); Knell v. Bensinger, 522 F.2d 720, 726-27 (7th Cir.
1975) (denial of mailing privileges and access to legal materials and jailhouse lawyers during 15
days of isolation is denial of access to the courts).
2256. Navarette v. Enomoto, 536 F.2d 277, 280 (9th Cir. 1976).
2257. See Men v. Aytch, 535 F.2d 817, 819-21 (3d Cir. 1976). The court in Allen avoided the

constitutional issue presented by the mail opening, partly because the complaint contained
incomplete factual allegations and partly because the county officials' actions may have violated
both a contract with the Bureau of Prisons and the prison regulations. Id.

Unreasonable interference with a prisoner's mail will be actionable if it hampers a prisoner's
access to the courts. Martin v. Wainwright, 526 F.2d 938, 939 & n.l (5th Cir. 1976) (defendant
alleged refusal to mail certain items and nonreceipt of others; summary judgment improper)

2258. 532 F.2d 462 (5th Cir. 1976).
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and first amendment criteria to hold essentially that prison officials
may open incoming mail from attorneys, courts, government agencies,
and the press only in the presence of the prisoner and only to search
briefly for contraband; the officials may subject outgoing mail only
to measures designed to ensure the authenticity of the addressee.2259
The Third Circuit, in Bryan v. Werner,7260 entertained a series of

challenges to prison practices that restricted prisoners' access to the
courts and to legal assistance. The court first held that prison
regulations prohibiting prisoners from using the prison law clinic to

prepare writs, damage suits, or civil suits against the institution or its

personnel are valid only if reasonable alternatives exist.2261 Moreover,
prison officials may not refuse to notarize or mail legal papers simply
because they believe the form used is improper.2262 Nor may they
refuse to mail letters directed to judges requesting furlough for fellow
inmates2263 or letters of any kind directed to the courts.2264 The Third
Circuit did allow the legal clinic officials to inspect outgoing mail for
certain purposes.2265

FIRST AMENDMENT RIGHTS

Restrictions on prisoners' first amendment rights are invalid unless

they serve an important or substantial government interest.2266 Even if

2259. Id at 468-82. A combination of the sixth amendment right to counsel and a fourteenth
amendment right to access to the courts was the basis for the Fifth Circuit's holding with respect
to mail addressed to courts, attorneys, and probation and parole officers. Id. at 468, 471-78. As to
those correspondents, prison officials may not open and read outgoing mail, although to allow
verification they may require prisoners to submit the name and address of an attorney 48 hours in
advance. Id. at 473-74. Outgoing mail to government agencies or the press is protected by the first
amendment right to petition for redress of grievances and to freedom of speech. Id. at 478-82.
Consequently, prison officials may not open or read outgoing mail addressed to a government
agency or the press, although they may require a 48 hour verification period for letters to the

press. Id. at 480-82.
2260. 516 F.2d 233 (3d Cir. 1975).
2261. Id. at 236-37 (close scrutiny ordered on remand to determine if alternatives in fact

exist).
2262. Id. at 237-38 (question of proper form is for courts, not prison officials, to determine;

prison officials can suggest proper form).
2263. See id. at 238-39 (if reasonable alternative exists, regulation prohibiting inmates from

writing for others could be valid).
2264. Id. at 239.
2265. Id. (outgoing clinic mail to courts may be inspected to ensure it is court-related, to

determine eligibility for free postage, to follow progress of legal proceedings, or to offer

constructive suggestions; mail not directed to courts may be restricted if improper).
2266. Procunier v. Martinez, 416 U.S. 396, 413 (1974); Sweet v. South Carolina Dep't of

Corrections, 529 F.2d 854, 859-60 (4th Cir. 1975) (en banc); Morgan v. LaVallee, 526 F.2d 221,
224-25 (2d Cir. 1975); Main Road v. Aytch, 522 F.2d 1080, 1086-87 (3d Cir. 1975); Kahane v.

Carlson, 522 F.2d 492, 495 (2d Cir. 1975).
The Ninth Circuit this term held that a prison official's refusal to mail an inmate's letters would

constitute a violation of the prisoner's first amendment right to free expression. Navarette v.

Enomoto, 536 F.2d 277, 279 (9th Cir. 1976) (improper to dismiss for failure to state claim); see
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some limitation is required, it will not be upheld if less restrictive

means of meeting the same objectives are available.2267 Prison officials
who exceed these limits and impermissibly interfere with a prisoner's
exercise of his first amendment rights may be liable for damages.2268
This term in Main Road v. Aytch2269 the Third Circuit held that,
although a nondiscriminatory ban on inmate press conferences is

permissible,2270 a prison official may not selectively prohibit press
conferences on the basis of their anticipated content.2271 The court

also stated that if prison officials intend to grant press conferences

selectively they must develop regulations to limit their discretion.2272
The first amendment right of access to the news media also
controlled the Second Circuit's holding in Morgan v. LaVallee2213 that
a prison official may not refuse without valid reasons to allow an

inmate to receive an interprison newsletter.2274 The court stated that

prison officials may withhold a publication only if it would
constitute a threat to prison security or the inmate's rehabilita
tion.2275
The courts of appeals this term also reaffirmed a prisoner's right to

the free exercise of religion. The Second Circuit held that prison
officials must accommodate a prisoner's right to receive meals
consistent with his religious beliefs.2276 A prisoner's right to wear long

Morgan v. LaVallee, 526 F.2d 221, 225 (2d Cir. 1975) (restriction on inmate's receipt of postage
stamps infringed first amendment right to communicate).
2267. Teterud v. Burns, 522 F.2d 357, 359-61 (8th Cir. 1975) (prisoner wore long hair for

religious reasons; prison officials could achieve sanitation and security goals through less restrictive
means than cutting hair); see Aikens v. Jenkins, 534 F.2d 751, 756-57 (7th Cir. 1976) (regulations
restricting receipt of various periodicals deemed overbroad); cf. Sweet v. South Carolina Dep't of
Corrections, 529 F.2d 854, 863 (4th Cir. 1975) (en banc) (prisoner not entitled to free access to

religious services; individual counseling^ met religious needs while preserving discipline and order).
2268. See Mukmuk v. Commissioner of Dep't of Correctional Servs., 529 F.2d 272, 275 (2d

Cir.), cert, denied, 96 S. Ct. 2238 (1976) (inmate punished for possession of literature); Hiney v.

Wilson, 520 F.2d 589, 591 (2d Cir. 1975) (per curiam) (arbitrary confiscation of political
literature).

2269. 522 F.2d 1080 (3d Cir. 1975).
2270. The court assumed, without deciding, that the prisoners had no constitutional right to

press conferences or direct interviews because of the availability of other means of access to the
press and the governmental interest in prison security. Id at 1086; see Pell v. Procunier, 417 U S
817, 822-23 (1974).

2271. 522 F.2d at 1086-88.
2272. Id. at 1089-90 (regulations should delineate precise and objective tests necessary to

protect government interests). The court also directed the district court to implement a procedure
for reviewing the facts on which denials are based. Id. at 1090-91.

2273. 526 F.2d 221 (2d Cir. 1975).
2274. Id. at 224.
2275. Id.
2276. Kahane v. Carlson, 527 F.2d 492, 495 (2d Cir. 1975) (kosher diet); cf. United States v.

Huss, 520 F.2d 598, 602 (2d Cir. 1975) (district court lacked jurisdiction to hear prisoner's
application for an order directing Federal Bureau of Prisons to provide kosher meals; dismissal
without prejudice ordered).
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hair for sincere religious reasons also was held to be protected by the
first amendment because prison officials could achieve sanitary and

security goals without undue administrative burden.2277 A prisoner's
religious rights are not unlimited, however, as the Fourth Circuit
recognized in Sweet v. South Carolina Department of Corrections,22�
holding that an inmate in administrative segregation for his own

protection did not have the right to attend chapel services.2279 The
court found that the alternative of providing individual religious
counseling was a reasonable accommodation of the inmate's religious
rights and the institution's needs for order and security.2280

RIGHT TO SAFE AND HUMANE TREATMENT

Prisoners are entitled to adequate medical treatment; mistreatment
or nontreatment by state officials amounting to cruel and unusual

punishment or a violation of due process constitutes a claim

cognizable under section 1983. 2281 Federal prisoners may utilize the
Federal Tort Claims Act2282 in attempting to recover for negligent
medical treatment.2283 Prisoners may also receive damages for
unlawful invasions of their persons or property.2284 The Fifth Circuit

2277. Teterud v. Burns, 522 F.2d 357, 359-61 (8th Cir. 1975); see Burgin v. Henderson, 536
F.2d 501, 503-04 (2d Cir. 1976) (state may forbid beards and hats only to serve valid interests;
remand for clarification of state's objective).

2278. 529 F.2d 854 (4th Cir. 1975) (en banc).
2279. Id. at 863.
2280. Id. ; see Rimmers v. Brewer, 529 F.2d 656, 658 (8th Cir. 1976) (burden on inmates to

show inadequacy of 2-hour per week restriction on access to minister; burden on state to show
that greater opportunities would burden administration).
2281. Civil Rights Act of 1871, 42 U.S.C. �1983 (1970); see Costello v. Wainwright, 525 F.2d

1239, 1244-45 (5th Cir.), aff'd in relevant part en banc, 539 F.2d 547, 549 (1976)
(prisoners alleged that inadequate medical care from overcrowding constituted denial of due

process and equal protection and cruel and unusual punishment; officials effectively conceded
constitutional violation); Holmes v. Boslow, F.2d , , No. 75-1211, at 5-6 (4th Cir.

Aug. 19, 1975) (per curiam) (inadequate care could violate fourteenth amendment, but prisoner
did not show that official's inaction aggravated his condition); Russell v. Sheffer, 528 F.2d 318,
318-19 (4th Cir. 1975) (per curiam) (prisoner's allegation of cruel and unusual punishment from
inadequate treatment did not rise to constitutional level); Seward v. Hutto, 525 F.2d 1024, 1025
(8th Cir. 1975) (per curiam) (allegation of inadequate care and proximity to contagious inmates

dismissed as frivolous); Shannon v. Lester, 519 F.2d 76, 79-80 (6th Cir. 1975) (unreasonable delay
in taking prisoner to hospital amounted to denial of due process; officers liable for damages for
aggravation of pre-existing injuries); Henderson v. Secretary of Corrections, 518 F.2d 694, 695
(10th Cir. 1975) (per curiam) (failure to provide correctional shoes not cruel and unusual

punishment); Gamble v. Estelle, 516 F.2d 937, 941 (5th Cir. 1975) (per curiam), rev'd, 45
U.S.L.W. 4023 (U.S. Nov. 30, 1976) (improper diagnosis and inadequate treatment actionable;
constitutional basis not specified).

2282. 28 U.S.C. �1346(b) (1970).
2283. See Edwards v. United States, 519 F.2d 1137, 1138 (5th Cir. 1975) (per curiam), cert.

denied, 96 S. Ct. 3189 (1976).
2284. See Morris v. Travisono, 528 F.2d 856, 857-58 (1st Cir. 1976) (damages for use of tear

gas against nonthreatening prisoners; actions amounted to cruel and unusual punishment);
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this term awarded attorney's fees to a prisoner, ruling in Carter v.

Noble2285 that a jailer's claim that he ordered an inmate's hair cut off
for sanitary reasons was frivolous and in bad faith because the jailer
knew the prisoner was to be released soon.2286

Several courts of appeals this term required prisons to alleviate
overcrowded conditions to ensure the safe and humane treatment of

prisoners.2287 The First and Second Circuits ordered officials to

discontinue double-celling of pretrial detainees,2288 and both courts

indicated that the courts may utilize broad powers in enforcing the
orders.2289 In Costello v. Wainwright2290 a panel of the Fifth Circuit

initially affirmed an order requiring alleviation of overcrowded condi
tions that adversely affected the medical care received by inmates.2291
On rehearing en banc, however, the court held that a single-judge
district court lacked jurisdiction to enter such an order because

compliance would have required the state prison officials to act in
excess of their statutory authority.2292 The Fifth Circuit remanded the
case for the district court to grant only such relief as it can provide
without passing on the constitutionality of the state statute prescribing
prison officials' authority, and for a determination of whether the
convention of a three-judge court would be appropriate.2293
A prisoner may be placed in solitary confinement or segregation

for violating prison regulations or refusing to obey officials'
orders.2294 Solitary confinement is not a per se violation of prisoners'
Patterson v. Leeke, No. 74-2091, at 3 (4th Cir. Feb. 18, 1976) (unpublished per curiam opinion)
(damages for battery only if guard's conduct "shocks the conscience"); Diamond v. Thompson,
523 F.2d 1201, 1203 (5th Cir. 1975) (per curiam) (damages in amount of cash value of

wrongfully confiscated property).
2285. 526 F.2d 677 (5th Cir. 1976) (per curiam).
2286. Id. at 678-79. The court noted that a finding of bad faith is necessary to justify the

award of attorney's fees, but found bad faith as a matter of law because the prisoner was in jail
overnight for a parking violation and his mother was waiting outside for her son's release. Id.
2287. See Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d 392, 397-99 (2d

Cir. 1975); Inmates of Suffolk County Jail v. Eisenstadt, 518 F.2d 1241, 1242 (1st Cir. 1975)
(affirming order directing city to provide funding for bail appeal project necessary to implement
earlier order).
2288. Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d 392, 398-99 (2d Cir.

1975); Inmates of Suffolk County Jail v. Eisenstadt, 518 F.2d 1241, 1242 (1st Cir. 1975).
2289. See Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d 392, 399 (2d Cir.

1975) (court may order release of detainees unless conditions corrected); Inmates of Suffolk
County Jail v. Eisenstadt, 518 F.2d 1241, 124243 (1st Cir. 1975) (district court properly directed
state officials to continue bail appeal project to help alleviate overcrowding).

2290. 525 F.2d 1239 (5th Cir.), aff'd in part rev'd in part en banc, 539 F.2d 547 (5th Cir
1976).
2291. Id. at 1246-49.
2292. 539 F.2d at 552.
2293. Id.
2294. See, e.g., Mukmuk v. Commissioner of Dep't of Correctional Servs., 529 F.2d 272 277

(2d Cir.), cert, denied, 96 S. Ct. 2238 (1976); Tucker v. Winston, No. 74-2368, at 4-5 (4th Cir.
Apr. 7, 1976) (unpublished per curiam opinion); Jackson v. McLemore, 523 F.2d 838, 839 (8th
Cir. 1975); Sostre v. Preiser, 519 F.2d 763, 763-64 (2d Cir. 1975).



554 The Georgetown Law Journal [Vol. 65:201

constitutional rights, but may amount to cruel and unusual

punishment if basic necessities are deprived.2295 Strip cells, for

example, may constitute cruel and unusual punishment if the prisoner
is deprived of adequate sanitation, clothing, and food.2296 In

determining whether solitary confinement violates constitutional
rights, the courts must balance the legitimate needs of prisoners and
the concern of prison authorities for security and order, using as their
benchmark the evolving standards of decency of a maturing
society.2297 The Eighth Circuit held this term in Kelly v. Brewer2298
that the status of a prisoner placed in administrative segregation must

be periodically reviewed to determine whether continued segregation
is proper.2299

OTHER LIBERTIES AND FRIVOLOUS ALLEGATIONS

Although valid section 1983 actions have been established on

numerous grounds,2300 courts have been cautious in ruling on the

proliferation of inmate actions based on previously unrecognized
rights. Accordingly, the courts of appeals often affirm the dismissal

2295. See, eg., Sumey v. Martinsville, No. 75-1613, at 3 (4th Cir. Feb. 27, 1976) (unpublished
per curiam opinion) (solitary confinement alone not a constitutional violation); Sweet v. South
Carolina Dep't of Corrections, 529 F.2d 854, 865-66 (4th Cir. 1975) (en banc) (restrictions on

exercise periods and shower rights may be cruel and unusual punishment if length of segregation
indefinite).

2296. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 861 (4th Cir. 1975) (en
banc) (dictum); see Mukmuk v. Commissioner of Dep't of Correctional Servs., 529 F.2d 272, 277
(2d Cir.), cert, denied, 96 S. Ct. 2238 (1976) (remand ordered to determine if strip cell violates

eighth amendment).
2297. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 860 (4th Cir. 1975) (en

banc); see Mukmuk v. Commissioner of Dep't of Correctional Servs., 529 F.2d 272, 277-78 (2d
Cir.), cert, denied, 96 S. Ct. 2238 (1976) (cruel and unusual punishment an evolving, chameleon
concept; must examine mores of times and persons); Kelly v. Brewer, 525 F.2d 394, 400 (8th Cir.

1975) (validity of segregation depends on humaneness of conditions and reasons for isolation).
2298. 525 F.2d 394 (8th Cir. 1975).
2299. Id. at 400 (due process requires periodic review; examination should focus on reason for

segregation in light of changing conditions in prison).
2300. See, e.g, Carter v. Noble, 526 F.2d 677, 678 (5th Cir. 1976) (per curiam) (severe injuries

inflicted during unwarranted attempt to cut prisoner's hair); Atkins v. Warden, No. 76-1441, at 2-3
(4th Cir. Apr. 20, 1976) (unpublished per curiam opinion) (motion for copy of state trial

transcript treated as section 1983 claim; dismissed because need not shown); Jenkins v. Grant, No.

75-1557, at 24 (4th Cir. Mar. 31, 1976) (unpublished opinion) (removal and withholding of

prisoner's artificial leg); Demps v. Wainwright, 522 F.2d 192, 194 (5th Cir. 1975) (loss of inmate's

property); Carter v. Estelle, 519 F.2d 1136, 1136-37 (5th Cir. 1975) (per curiam), cert, denied, 96
S. Ct. 2185 (1976) (wrongful confiscation or loss by prison officials of inmate's property is

actionable).
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of claims they consider frivolous.2301 In Jackson v. McLemore2302 the

Eighth Circuit upheld a compulsory education program, finding
meritless the inmate's contention that he had a constitutional right
"to be let alone."2303 The Fourth Circuit this term held that inmates

have no constitutional right to be confined in a medium security
facility located near their families.2304 The Second Circuit endorsed a

somewhat unique "liberty" this term, holding in Rhem v. Malcolm2305
that pretrial detainees have a constitutional right to an optional
"lock-in" program whereby they may remain in their cells during
"lock-out" periods.2306 The court also held in Rhem that denying
pretrial detainees visits permitting physical contact between prisoner
and visitor was an unconstitutional practice.2307

2301. See, e.g., Milton v. Nelson, 527 F.2d 1158, 1160 (9th Cir. 1976) (confiscation of books
pursuant to prison regulation; not abuse to dismiss as frivolous); Cassidy v. Reynolds, No.

75-1501, at 4 (4th Cir. Jan. 26, 1976) (unpublished per curiam opinion) (inmate's claims that he
was not provided a toothbrush and toothpaste and was housed with a felon not cognizable);
Cassidy v. Superintendent, No. 73-2315, at 3-7 (4th Cir. Sept. 5, 1975) (unpublished per curiam

opinion) (numerous claims, including lack of toothbrushes, toothpaste, and underwear, serving of
watery gravy, and use of old razor blades dismissed as frivolous).

2302. 523 F.2d 838 (8th Cir. 1975).
2303. Id. at 839.
2304. United States v. Hillick, No. 75-1036, at 6 (4th Cir. Aug. 25, 1975) (unpublished per

curiam opinion).
2305. 527 F.2d 1041 (2d Cir. 1975) (per curiam).
2306. Id. at 1042-43.
2307. Id.
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Juvenile Proceedings

The juvenile justice system traditionally has been more informal
and flexible than the regular criminal justice system,2308 and juveniles
have not been accorded the same constitutional protections as adult
offenders.2309 Recently, however, the Supreme Court has broadened
the rights of juveniles to include protection against double

jeopardy2310 as well as other procedural safeguards.2311 Two circuit
court opinions this term reflect the increased sensitivity toward

juveniles' rights. The Fifth Circuit in Moss v. Weaver2312 analyzed a

Florida procedure that permitted the detention pending a formal

adjudicatory hearing of juveniles accused of violating criminal
statutes. The court held that the procedure violated the fourth
amendment because it did not provide a preliminary determination of

probable cause.2313 ^Although the court declined to decide whether

juveniles have a constitutional right to counsel at a predetention
hearing,2314 it expressly ruled out a right to hear and cross-examine
witnesses at a juvenile delinquency probable cause hearing.2315 In
United States v. Graves2316 the Third Circuit held that a prior
conviction obtained by denying a juvenile defendant his rights to due

2308. Breed v. Jones, 421 U.S. 519, 535 & n.15 (1975) (juvenile system balances due process
procedures and flexibaity); United States v. Mechem, 509 F.2d 1193, 1195 (10th Cir. 1975) (per
curiam) (intent of juvenile system to remove juveniles from criminal justice system).

2309. See McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (juvenile has no constitutional
right to jury in state juvenile adjudication).

2310. Breed v. Jones, 421 U.S. 519, 532-33 (1975) (double jeopardy bars prosecution of a

juvenile as an adult after adjudicatory finding in juvenile court of violation of criminal statute);
accord, McCauley v. Johnson, No. 75-1442, at 3 (4th Cir. Oct. 28, 1975) (unpublished per curiam
opinion).
2311. See In re Winship, 397 U.S. 358, 365-68 (1970) (charges must be proved beyond

reasonable doubt in juvenile proceedings); In re Gault, 387 U.S. 1, 31-57 (1967) (defendant in
juvenile proceeding entitled to notice of charges, right to counsel, right to confront and
cross-examine witnesses against him, and privilege against self-incrimination).
2312. 525 F.2d 1258 (5th Cir. 1976).
2313. Id. at 1260. The Florida statute provided for a predetention hearing, but required the

hearing officer to consider only three factors: whether detention is necessary to protect any
persons or property, whether a responsible adult is available to care for and supervise the juvenile,
and whether detention is necessary to assure the juvenile's future presence at the adjudicatory
hearing. Id. at 1259; FLA. STAT. ANN. �39.03(3)(C) (Supp. 1974). The Fifth Circuit concluded
that the procedure failed to afford adequate predetention assurance that the accused had
committed the crime. 525 F.2d at 1260; see Gerstein v. Pugh, 420 U.S. 103, 111 (1975) (judicial
determination of probable cause necessary before defendant can be subjected to "significant
pretrial restraint on liberty").

2314. 525 F.2d at 1261. The court noted that the Supreme Court has held that the probable
cause determination in Florida's adult criminal justice system is not a "critical stage" in the
prosecution that would require appointed counsel. Id. ; see Gerstein v. Pugh 420 U S 103 122
(1975).

* *

2315. 525 F.2d at 1261. The court cited the desirability of informal juvenile proceedings in
support of its decision against requiring trial-type procedures, id.

2316. F.2d , No. 75-2015 (3d Cir. Apr. 15, 1976).
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process and assistance of counsel cannot be used to support guilt or
enhance punishment for a subsequent offense.2317 The court held that
once a defendant challenges the validity of a prior conviction that
constitutes an essential element of the crime charged, the prosecution
must prove the validity of that conviction beyond a reasonable
doubt.2318
Although the rights of juveniles have been expanded significantly,

the need to preserve the informal and protective nature of juvenile
proceedings has led the federal courts to refuse to extend to juveniles
a constitutional right to a jury trial.2319 Two circuits this term also
held that juveniles have no statutory right to a jury trial in the
federal system. In United States v. Cuomo2320 the appellant
contended that Congress implicitly afforded juveniles the right to a

jury trial by omitting from the Juvenile Justice and Delinquency
Prevention Act of 19742321 the explicit requirement contained in the
law it superseded2322 that an accused waive a jury trial as a

prerequisite to being treated as a juvenile.2323 The Fifth Circuit found
the absence of the waiver requirement unpersuasive and surmised that
its inclusion in the earlier statute merely reflected past uncertainty as

to the constitutionality of nonjury juvenile delinquency proceed
ings.2324 The Ninth Circuit similarly rejected an argument for a

statutory right to a trial by jury in United States v. Martin-
Plascenia. 2325

A number of other cases this term involved construction of
federal statutes pertaining to juveniles. Applying an earlier Supreme
Court interpretation of the Federal Youth Corrections Act,2326 the
Fourth Circuit upheld a district court's finding that the provisions of

2317. Id. at , No. 75-2015, at 6-7.
2318. Id. at , No. 75-2015, at 4, 8.
2319. See McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (state juvenile delinquency

adjudication); United States v. Martin-Plascenia, 532 F.2d 1316, 1318 (9th Cir. 1976) (federal
juvenile delinquency proceeding); Cuomo v. United States, 525 F.2d 1285, 1292 (5th Cir. 1976)
(same).
2320. 525 F.2d 1285 (5th Cir. 1976).
2321. 18 U.S.C. �5033 (Supp. IV, 1974).
2322. 18 U.S.C. �5033 (1970), as amended, (Supp. IV, 1974).
2323. 525 F.2d at 1292.
2324. Id. at 1293.
2325. 532 F.2d 1316, 1318 (9th Cir. 1976) (Juvenile Justice and Delinquency Prevention Act

of 1974 confers no statutory right to jury trial in juvenile adjudications).
2326. See Dorszynski v. United States, 418 U.S. 424, 425-26, 431-45 (1974); Federal Youth

Corrections Act, 18 U.S.C. � �5005-26 (1970). The Circuits disagree as to whether the Dorszynski
rule, which requires at least a general finding that sentencing under the Federal Youth Correction

Act would not benefit the defendant, applies retroactively. Compare Brager v. United States, 527
F.2d 895, 898 (8th Cir. 1975) (en banc) (defendant sentenced without a "no benefit" finding
ordered resentenced) with Jackson v. United States, 510 F.2d 1335, 1336-37 (10th Cir. 1975) (per
curiam) (Dorszynski rule does not apply retroactively).
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the Act would not benefit a juvenile defendant despite the court's

failure to specify the reasons for its finding.2327 In United States v.

Cuomo2328 the appellant challenged the power of the Attorney
General to delegate his statutory authority to certify juveniles for

federal proceedings.2329 Noting that the statute was silent on

delegation and that no legislative history suggested a different result,
the court held that the Attorney General could delegate his

certification authority.2330 In United States v. Garcia-Zamora2331 a

juvenile who had been ordered incarcerated until his twenty-first
birthday challenged his sentence as excessive and erroneous because

the statute only authorized imprisonment for a period not exceeding
a delinquent's minority.2332 The statute did not define "minority" but
defined "juvenile" as a person who has not attained his eighteenth
birthday.2333 The court held that "minority" meant the condition of

being under 21 years of age, stating that to hold otherwise would

impair the rehabilitative function of the Act.2334 Congress eliminated
the ambiguity in 1974 when it amended the Act to specify age 21 as

the cutoff point for disposition purposes.2335
A juvenile arrested under federal law must be afforded a probable

cause "hearing within a reasonable period2336 and, if ordered detained,
must be brought to trial within 30 days of the commencement of his
detention.2337 The courts have strictly construed both these

requirements. In United States v. DeMarce2338 the Eighth Circuit

2327. United States y. Quigley, No. 75-1233 (4th Cir. Aug. 5, 1975) (unpublished per curiam

opinion).
2328. 525 F.2d 1285 (5th Cir. 1976).
2329. Id. at 1287. Before^a juvenile can be charged in a federal court, the Attorney General

must certify that the appropriate state court does not have or refuses to assume jurisdiction over

the juvenile or does not have available programs and services adequate for the needs of juveniles.
18 U.S.C. �5032 (Supp. IV, 1974).
2330. 525 F.2d at 1288; see 28 U.S.C. �510 (1970) (Attorney General may delegate his

authority as he deems appropriate). The court distinguished the Supreme Court's decision in
United States v. Giordano, which held that Congress intended to limit the power to authorize
applications for wiretap permits specifically to the Attorney General and his designated assistant,
as being based on different statutory language and legislative history. 525 F.2d at 1287-88; see
United States v. Giordano, 416 U.S. 505 (1974). The court in Cuomo construed the statute as

requiring that certification be filed sometime prior to arraignment in the district court, rather than
prior to the filing of a criminal complaint against the juvenile. 525 F.2d at 1290; see 18 U.S.C.
�5032 (Supp. IV, 1974).
2331. 524 F.2d 656 (9th Cir. 1975).
2332. Id. at 657; see 18 U.S.C. �5034 (1970), as amended, 18 U.S.C. �5037 (Supp. IV, 1974)
2333. 18 U.S.C. �5031(1970).
2334. 524 F.2d at 657-58.
2335. Juvenile Justice and Delinquency Prevention Act of 1974, 18 U.S.C. � 5037 (Supp IV

1974), amending 18 U.S.C. �5034 (1970).
2336. Juvenile Justice and Delinquency Prevention Act of 1974, 18 U.S.C. �5033 (Supp IV

1974).
2337. Id. �5036.
2338-. 513 F.2d 755 (8th Cir. 1975).
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affirmed the suppression of statements made by juveniles during an

80-hour postarrest detention, holding that the delay, even if

unintentional, constituted an obvious violation of the statute.2339
Similarly, the Ninth Circuit ordered dismissal of charges against a

juvenile because nothing in the record indicated that the defendant
caused or consented to a 31-day delay in prosecution or that it was
in the interest of justice, the two statutory exceptions to the 30-day
requirement.2340 The delay resulted from court calendar congestion
and from the Government's efforts to dispose of a related adult
prosecution.2341
Other decisions this term dealt with constitutional challenges to

state juvenile delinquency statutes. The Seventh Circuit in Sheehan v.

Scott2342 upheld a district court's refusal to convene a three-judge
court to consider the alleged overbreadth and vagueness of an Illinois
statute authorizing the prosecution of any minor who was habitually
truant.2343 Finding no evidence that the plaintiff's absence from
school represented expression of a protected nature, the appellate
court held the overbreadth doctrine inapplicable.2344 Similarly, the
court found that the terms "habitual" and "truant" are sufficiently
definite to pass constitutional muster.2345 In another case, the Seventh
Circuit refused to give retroactive application to the rule announced

by both state and federal courts2346 that the age of criminal

responsibility must be the same for both sexes.2347 The court upheld
the convictions of three 17-year-old males prosecuted as adults under
an Illinois statute that accorded females juvenile status until their

eighteenth birthday.2348 Mitchell A. Mars
2339. Id. at 758. At the time of the detention in the DeMarce case, the statute limited

postarrest detention of a juvenile to a period no longer than necessary for production before a

committing magistrate. Id.; see 18 U.S.C. �5035 (1970). The court cited instances of shorter time

delays previously found violative of the statute. 513 F.2d at 758.
2340. United States v. Gonzalez-Gonzalez, 522 F.2d 1040, 1044 (9th Cir. 1975); see Juvenile

Justice and Delinquency Prevention Act of 1974, 18 U.S.C. �5036 (Supp. IV, 1974).
2341. 522 F.2d at 1041-42.
2342. 520 F.2d 825 (7th Cir. 1975).
2343. Id at 827. Although prosecution under the statute was only threatened, the juvenile was

required to meet with a juvenile court probation officer who inquired extensively into his family
life and personal makeup; the complaint alleged that the statute resulted in unlawful invasion of

the plaintiff's right to privacy. Id.
2344. Id. at 828.
2345. Id. Acknowledging that the state has a right to compel school attendance, the court

refused to interfere with the reasonable discretion of school authorities in defining truancy and

procedures for controlling it. Id. at 829-30.
2346. See Lamb v. Brown, 456 F.2d 18, 20 (10th Cir. 1972) (state statute providing females

under 18 with benefits of juvenile status while limiting same benefits to males under 16 violated

equal protection); People v. Ellis, 57 111. 2d 127, 132, 311 N.E.2d 98, 102 (1974) (same).
2347. United States ex rel. Watson v. Housewright, 528 F.2d 259, 261 (7th Cir. 1975) (per

curiam). Contra, Radcliff v. Anderson, 509 F.2d 1093, 1096 (10th Cir. 1974), cert, denied, 421
U.S. 939 (1975) (decision voiding state statute allowing females under 18 and males under 16 to

be treated as juveniles applied retroactively).
2348. 528 F.2d at 261. The Illinois statute was amended to prohibit adult prosecution of any

minor under the age of 17 regardless of sex. ILL. RKV. STAT, cb 22 ^02=7010.973).
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OtherConstitutional Issues

double jeopardy

The fifth amendment guarantees that no defendant shall be put in

jeopardy of conviction twice for the same offense. Courts balance the

assurance to the defendant that he need only once face the rigors and

anxiety of a criminal trial2349 against society's interest in having a

verdict rendered on the merits.2350 The protection of the double

jeopardy clause may be applicable even if the earlier proceeding was

not a criminal trial. The double jeopardy clause precludes the trial of
a juvenile as an adult if he previously was the subject of juvenile
proceedings.2351 Furthermore, the Fourth Circuit this term suggested
that double jeopardy protection may bar prosecution for conduct

that was the subject of a military disciplinary hearing.2352 The clause

prohibits an increase in sentence after the defendant has begun to

serve his term,2353 but it does not bar prosecutions by both state and
federal authorities for the same conduct arising out of a single
transaction2354 because the conduct violates the peace and dignity of

2349. United States v. Dinitz, 96 S. Ct. 1075, 1079-80 (1976); United States v. Wilson, 420
U.S. 332, 342-43 (1975); Green v. United States, 355 U.S. 184, 187-88 (1957).

2350. See Illinois v. Somerville, 410 U.S. 458, 463 (1973) (public's interest in seeing
criminal prosecution reach verdict need not be forsaken by formulation or application of rigid
rules protecting defendant's interests; courts must balance defendant's interest against need for
implementation of reasonable state policy and demand for public justice); United States v.

Alford, 516 F.2d 941, 945 (5th Cir. 1975) (jeopardy restrictions on retrial following mistrial).
2351. Breed v. Jones, 421 U.S. 519, 527-33 (1975) (retrial of defendant found guilty in

juvenile proceeding impermissible after found ineligible for juvenile treatment); McCauley v.

Johnson, No. 75-1442, at 2-3 (4th Cir. Oct. 28, 1975) (unpublished per curiam opinion) (retrial
of juvenile defendant upon attainment of majority impermissible).
2352. United States v. MacDonald, 531 F.2d 196, 209 (4th Cir. 1976) (dictum), petition for

cert, filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892) (Army officer cleared of
murder charge following investigation). The hearing involved was an investigatory proceeding
and not a court-martial. Id. The court noted a previously unbroken custom of not prosecuting
military personnel following exoneration by the commanding officer at such a hearing. Id. at 199.
The court stated that this custom and the procedures of the hearing might impute finality that
might sustain an assertion of collateral estoppel, if not of double jeopardy. Id. at 199-200, 209.
Because the court overturned the conviction on the ground that the defendant was denied his
sixth amendment right to a speedy trial, it did not reach the double jeopardy issue. Id. at 199.

2353. United States v. Turner, 518 F.2d 14, 15 (7th Cir. 1975). See generally notes 1758-75
supra and accompanying text.

2354. Bartkus v. Illinois, 359 U.S. 121, 128-29 (1959) (acquittal on federal charge of
robbery of federally insured bank did not preclude state robbery prosecution); United States v.

Villano, 529 F.2d 1046, 1060-61 (10th Cir.), cert, denied, 96 S. Ct. 3180 (1976) (conviction
on state gambling charges not a bar to federal prosecution for use of interstate communications
to facilitate gambling operations); Sappington v. United States, 523 F.2d 858, 860 (8th Cir.
1975) (per curiam) (guilty plea to federal charge of entering a savings and loan association with
intent to commit larceny not a bar to subsequent state prosecution for second degree burglary).
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both sovereigns and the perpetrator may be punished by each.2355 The
double jeopardy clause does prohibit successive, overlapping prosecu
tions by state and local governments for the same activity because
they share a common source of judicial authority.2356

When Jeopardy Attaches. Jeopardy attaches to a criminal
proceeding when the defendant is first put to trial before the trier of
fact.2357 Dismissal of the prosecution prior to that point does not bar
continued efforts to convict the defendant because there has been no

risk of conviction.2358 The Supreme Court last term in Serfass v.

United States2359 held that the presentation of evidence by the
defendant on a pretrial motion to dismiss when the right to a jury
trial has not been waived does not place him in jeopardy and does
not bar appeal by the Government or further prosecution.2360 In a

jury trial the defendant first faces jeopardy when the jury is

empaneled.2361 The point at which jeopardy attaches is less easily
defined in a nonjury trial. Applying the Serfass standard, the Fifth
Circuit this term emphasized that the defendant is not in jeopardy
prior to his waiver of jury trial.2362 The converse of this rule,

2355. United States v. Lanza, 260 U.S. 377, 382 (1922) (conviction for violation of state
alcohol control laws not a bar to federal prosecution under prohibition laws). In United States
v. James the defendant alleged that because a federal agent had indicated to him that federal
charges might not be brought if the defendant served his full state sentence, double jeopardy
barred the federal prosecution. 532 F.2d 1161, 1163 (7th Cir. 1976). Finding no commitment
or bad faith on the part of the Government, the court refused to depart from the dual
sovereign rule. Id.

2356. Waller v. Florida, 397 U.S. 387, 392-93 (1970).
2357. Serfass v. United States, 420 U.S. 377, 388 (1975).
2358. Id. at 391-92; United States v. Pereira, 524 F.2d 969, 975 (5th Cir. 1975) (dismissal

of two previous faulty indictments and dismissal of information did not prohibit further
prosecution); United States v. Lewis, 519 F.2d 98, 102-03 (5th Cir. 1975) (further prosecution
not barred by pretrial dismissal of indictment); United States v. Mann, 517 F.2d 259, 266 (5th
Cir. 1975), cert, denied, 423 U.S. 1087 (1976) (although dismissal based on facts and evidence
outside indictment, pretrial order dismissing indictment appealable).
2359. 420 U.S. 377 (1975).
2360. Id. at 391-94; see United States v. Lewis, 519 F.2d 98, 102-03 (5th Cir. 1975)

(introduction of evidence supporting pretrial motion that also went to merits of defense does
not cause y^pardy to attach); United States v. Mann, 517 F.2d 259, 266 (5th Cir. 1975), cert.
denied, 423 U.S. 1087 (1976) (introducing evidence on motion to dismiss at pretrial hearing
does not cause jeopardy to attach). In Lewis the Fifth Circuit originally had held that a pretrial
dismissal creates a double jeopardy bar to further prosecution if based on facts going to the
merits of the case. United States v. Lewis, 492 F.2d 126, 127 (5th Cir. 1974) (per curiam),
vacated, 421 U.S. 943 (1975). On remand from the Supreme Court for reconsideration in light
of Serfass, the court concluded that, irrespective of the evidence adduced, jeopardy had not

attached because the defendant did not face a risk of conviction at the pretrial hearing. 519
F.2d at 102.
2361. Serfass v. United States, 420 U.S. 377, 388 (1975); United States v. White, 524 F.2d

1249, 1251 (5th Cir. 1975), cert, denied, 96 S. Ct. 2699 (1976).
2362. United States v. Lewis, 519 F.2d 98, 102 (5th Cir. 1975); United States v. Mann, 517

F.2d 259, 266 (5th Cir. 1975), cert, denied, 423 U.S. 1087 (1976). Courts have noted that

compliance with rule 23, which controls waiver of trial by jury, is dispositive of whether there
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however, is not true, as the Ninth Circuit demonstrated in United
States v. Choate.2363 The defendant in Choate had waived jury trial
and filed two factual stipulations prior to his successful motion to

dismiss the indictment.2364 The Ninth Circuit held that a trial does
not commence until the court begins to hear evidence and that the

entry of stipulations does not constitute the taking of evidence.2365
Although the factual stipulations pertained to the merits of the case,

they were unrelated to the defendant's motion to dismiss and the

parties understood that the stipulations had not placed the defendant
in jeopardy, therefore further prosecution was not barred.2366

Even after a defendant has been placed in jeopardy, the
Government may appeal a dismissal unless a government victory on

appeal would require a remand for a factual determination, thus

violating the defendant's protection against double jeopardy.2367 For
example, the Government may appeal the grant of defendant's
motion to dismiss following a guilty verdict because if the
Government prevails on appeal, retrial is not necessary; the court

simply will reinstate the guilty verdict.2368 After a nonjury trial, the
Government's right to appeal turns on whether the trier of fact has
resolved all factual issues pertaining to the case.2369 If the judge's
findings of fact are complete, such as when the judge has made a

general finding of guilt, appeal again is permitted because the
defendant need not be retried if the Government succeeds on

has been a waiver and jeopardy has attached. See United States v. Pereira, 524 F.2d 969,
973-74 (5th Cir. 1975) (despite defendant's written and oral waiver, waiver not effective
because no court approval as required by rule 23); United States v. Mann, 517 F.2d 259, 266
(5th Cir. 1975), cert, denied, 423 U.S. 1087 (1976) (waiver not effective because Government
had not consented as required by rule 23).
2363. 527 F.2d 748 (9th Cir. 1975) (per curiam), cert, denied, 96 S. Ct. 2167 (1976).
2364. Id. at 750.
2365. Id. at 751.
2366. Id.
2367. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. �3731 (1970). The Act

explicitly provides that courts are to construe this section liberally. Id.; see United States v.

Wilson, 420 U.S. 332, 339 (1975) (1970 Act intended to remove all statutory barriers to

government appeals). See generally Note, Government Appeals of "Dismissals" in Criminal
Cases, 87 HARV. L. REV. 1822 (1974).
2368. United States v. Wilson, 420 U.S. 332, 352-53 (1975) (government appeal from

dismissal of indictment following guilty verdict not barred by double jeopardy clause); United
States v. Burroughs, 537 F.2d 1156, 1157 (4th Cir. 1976) (per curiam) (same); United States v.

Cravero, 530 F.2d 666, 669 (5th Cir. 1976) (same). For the same reason, courts also have
permitted appeals if the postverdict acquittal was based on insufficiency of the evidence; if the
Government succeeds on appeal, the verdict will be reinstated. United States v. Burnette, 524
F.2d 29, 30 (5th Cir. 1975), cert, denied, 96 S. Ct. 1673 (1976); United States v. De Garces
518 F.2d 1156, 1159 (2d Cir. 1975).
2369. United States v. Jenkins, 420 U.S. 358, 365-68 (1975) (if trial judge has made

findings of fact, may be possible to determine on appeal whether the court's verdict of not
guilty is attributable to erroneous conception of law).
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appeal.2370 Government appeal is prohibited if it is unclear whether
the trial court's ruling is reversible solely on a question of law,
because a remand would require additional factfinding.2371
Of the motions terminating trial before verdict, mistrial motions

have received the most attention under the double jeopardy clause. It
long has been established that a declaration of mistrial resulting from
a government motion or an independent decision by the judge after a

jury has been empaneled or after the judge begins to hear evidence
bars further prosecution unless the ruling is due to "manifest
necessity" and will serve the ends of justice.2372 In reviewing a

declaration of mistrial provoked by the jury's failure to reach a

verdict, the Fifth Circuit this term in United States v. Gordy2373
noted five factors that are relevant to this determination. These
factors include: whether the defendant objects to the declaration;2374
the length of the trial; the complexity of the issues; the length of the
deliberations; and the extent of communication between judge and
jury concerning the failure to reach a verdict.2375 In Gordy the Fifth
Circuit found that the record did not clearly demonstrate that the
jury's inability to agree was permanent.2376 Noting also the lack of

dialogue with individual jurors and the hurried atmosphere created by
the trial judge, the court held that indecision after 5J/2 hours of

2370. United States v. Morrison, 45 U.S.L.W. 3276, 3277 (U.S. Oct. 12, 1976) (per curiam);
United States v. Rose, 45 U.S.L.W. 3277 (U.S. Oct. 12, 1976).

2371. United States v. Jenkins, 420 U.S. 358, 367-68, 370 (1975) (because of uncertainty as

to basis of district court's action, further proceedings to resolve facts going to elements of
offense charged would have been required on reversal and remand); United States v. Fayer, 523
F.2d 661, 662, 664 (2d Cir. 1975) (although judge probably misconstrued statute, factual
findings were ambiguous).

2372. United States v. Jorn, 400 U.S. 470, 487 (1971); United States v. Perez, 22 U.S. (9
Wheat.) 579, 580 (1824); United States v. Alford, 516 F.2d 941, 945 (5th Cir. 1975)
(declaration of mistrial for lack of notice due to incorrect indictment manifestly necessary).
Motions other than for mistrial that are made by a defendant after jeopardy has attached
and that result in dismissal of the proceedings also have been held not to bar retrial. See United
States v. White, 524 F.2d 1249, 1252-53 (5th Cir. 1975), cerf. denied, 96 S. a. 2699 (1976)
(dismissal on defendant's motion for psychiatric examination not a bar to retrial because in

sanity only possible defense; ruling manifestly necessary); United States v. Kehoe, 516 F.2d 78,
86 (5th Cir. 1975), cerf. denied, 96 S. a. 1103 (1976) (defendant who for tactical reasons did
not challenge indictment until during trial not protected by double jeopardy clause if
indictment dismissed).

2373. 526 F.2d 631 (5th Cir. 1976).
2374. In the absence of an objection, the defendant may be found to have consented to the

mistrial ruling, in which case double jeopardy analysis differs. Id. at 635 & n.l; see notes

2382-88 infra and accompanying text.

2375. 526 F.2d at 635-36. Referring to these factors, other than the defendant's consent,
the court stated that no one factor necessarily was controlling. Id. at 635.

2376. Id. at 636.
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deliberation did not constitute manifest necessity for the declaration
of a mistrial.2377
The Supreme Court's decision this term in United States v.

Dinitz2318 further establishes that a mistrial declared on a defendant's
motion is accorded different double jeopardy analysis.2379 In Dinitz
the trial judge, angered by defense counsel's disregard of warnings
concerning the content of his opening statement, dismissed the

attorney and instructed remaining defense counsel to be ready to

continue the following morning.2380 The trial court granted
defendant's motion for a mistrial, but rejected his double jeopardy
allegation at the second trial.2381 The Supreme Court held that the
double jeopardy clause does not bar retrial if a defendant forgoes
representation by alternate counsel and requests a mistrial.2382
Emphasizing the defendant's primary control over the course of

events, the Court noted that retrial is permitted even if the
defendant's motion is motivated by judicial or prosecutorial error.2383
Bad faith or any indication of intent to harass the defendant,
however, triggers the double jeopardy bar to further proceedings.2384
Prior to Dinitz the Second Circuit in United States v. Gentile2385

considered the defendant's involvement in a mistrial declaration
entered sua sponte because of prejudicial error by the prosecutor in
his opening statement.2386 At retrial a defendant who had not been

2377. Id. at 636-37. The court utilized the Ninth Circuit's approach that a statement from
the jury that they are "hopelessly deadlocked" is crucial in judging whether "future
deliberations might prove helpful." Id. at 636, citing United States v. See, 505 F.2d 845, 851
(9th Cir. 1974), cert, denied, 420 U.S. 992 (1975).
2378. 96 S. Ct. 1075 (1976).
2379. Id. at 1080.
2380. Id. at 1078.
2381. Id. at 1078-79. On appeal the Ninth Circuit reversed the trial court and held that

because the trial judge's actions in the first trial deprived the defendant of a meaningful choice,
the dismissal must be reviewed under the manifest necessity standard. Dinitz v. United States,
492 F.2d 53, 59 n.9 (9th Cir. 1974), rev'd, 96 S. Ct. 1075 (1976).
2382. 96 S. Ct. at 1081-82. The defendant maintained that the Court should analyze his

mistrial motion in terms of a constitutional waiver of double jeopardy rights. Id. at 1081 n.ll.
The Court rejected the contention on the ground that it erroneously raised the defendant's
interest in proceeding before the first jury to the status of a constitutional right. Id. The Court
emphasized that the avoidance of the ordeal of repeated trials at the whim of the Government
is the fundamental guarantee of the double jeopardy clause. See id. at 1079.
2383. Id. at 1080. The Court found that in such circumstances the defendant may prefer

mistrial accompanied by retrial to further the very interests double jeopardy seeks to
protect�avoidance of unnecessary anxiety, expense, and delay. Id. The Court found that it
would not serve these interests to apply a manifest necessity standard because trial judges
would be more likely to deny defendants' mistrial motions in close cases. Id. at 1081 n.12.

2384. Id. at 1081-82; cf. United States v. Alford, 516 F.2d 941, 947-49 (5th cir. 1975)
(where judge offered prosecution choice of mistrial or dismissal of all but one count
defendant's refusal to proceed on one count did not waive his objection to retrial on double
jeopardy grounds; no manifest necessity for mistrial).

2385. 525 F.2d 252 (2d Cir. 1975), cerf. denied, 96 S. Ct. 1493 (1976).
2386. Id. at 253-54.
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prejudiced by the prosecutor's statement raised double jeopardy and
asserted that he had not joined in the mistrial motion, even though
his attorney helped to convince the judge that the error warranted
mistrial.2387 The Second Circuit allowed retrial, stressing the
defendant's complicity, the lack of resulting delay, and that the
mistrial was declared solely for the benefit of the defendants.2388

Multiple Charges and Offenses. Questions of double jeopardy
also are raised by prosecution on multiple charges, imposition of

multiple sentences, and institution of separate proceedings for
offenses arising from the same transaction. In determining if two

charges are sufficiently different to avoid double jeopardy restric

tions, courts traditionally have applied the "same evidence" test,
which looks to whether one offense includes an additional or

different element requiring different proof.2389 In cases in which a

single transaction constitutes two statutory offenses, the courts of

appeals this term continued to apply a compound test, which
discloses a double jeopardy violation if the charges are the same

offense in law and in fact.2390 In Kowalski v. Parratt,2391 for example,
the petitioner asserted that his convictions for robbery and for use of
a firearm in the commission of the robbery exposed him to double

jeopardy.2392 Although the charges contained common elements of

2387. Id. at 254-55.
2388. Id. at 255-59.
2389. See In re Bonk, 527 F.2d 120, 125 (7th Cir. 1975) (acquittal on substantive charge

not a bar to perjury prosecution for subsequent wrongful assertion of fifth amendment privilege
before grand jury); United States v. Bommarito, 524 F.2d 140, 145-46 (2d Cir. 1975) (prior
guilty plea to state conspiracy charge not a bar to federal conspiracy charge; indictment showed
different starting dates, coconspirators, overt acts, and locales); United States v. Hairrell, 521
F.2d 1264, 1266 (6th Cir. 1975), cert, denied, 423 U.S. 1035 (1976) (acquittal on charges of
possession of counterfeit currency not a bar to subsequent prosecution for possession and
transfer of same bills during later time period); United States v. Prince, 515 F.2d 564, 567 (5th
Cir.), cert, denied, 423 U.S. 1032 (1975) (no double jeopardy bar to separate prosecutions for
conspiracy to engage in interstate prostitution in two states because only some common parties
and no indication that operators dependent on each other). The test, however, has been
criticized for permitting too much prosecutorial discretion in framing multiple charges. United
States v. Bommarito, supra at 146; see Ashe v. Swenson, 397 U.S. 436, 451-52 (1970)
(Brennan, J., concurring) (opportunities for multiple prosecutions are frightening).
It is well established that prosecution for conspiracy as well as for the substantive offense

underlying the conspiracy charge does not violate the double jeopardy clause. United States v.

Blanton, 531 F.2d 442, 444 (10th Cir. 1975), cert, denied, 96 S. Ct. 1666 (1976) (acquittal on
count of conspiracy to infringe copyright did not preclude conviction for infringement of
copyrights); United States v. Cartwright, 528 F.2d 168, 176 (7th Cir. 1975) (prosecution for

conspiracy to distribute and for possession of narcotics); United States v. Snow, 521 F.2d 730,
736-37 (9th Cir. 1975), cert, denied, 423 U.S. 1090 (1976) (convictions for conspiracy to

possess with intent to distribute and for possession of cocaine with intent to distribute).
2390. Kowalski v. Parratt, 533 F.2d 1071, 1074 (8th Cir. 1976), cert, denied, 45 U.S.L.W.

3252 (U.S. Oct. 4, 1976); United States v. Cala, 521 F.2d 605, 607 (2d Cir. 1975).
2391. 533 F.2d 1071 (8th Cir. 1976), cert, denied, 45 U.S.L.W. 3252 (U.S. Oct. 4, 1976).
2392. Id. at 1072.
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fact, the Eighth Circuit found that the statutes contained different

elements of law.2393 The court stated that the statutes gave effect to

separate congressional policies and neither statute defined the same

offense as, or a lesser included offense of, the other.2394
The circuits presently are divided on whether federal prosecutors

may separately charge both conspiracy to possess controlled
substances2395 and conspiracy to import controlled substances2396
without running afoul of the double jeopardy clause.2397 This term

the Fifth Circuit in United States v. Houltin2398 held that the
Government may maintain separate charges of conspiracy based upon
the same activity.2399 Relying on the statutory analysis of the

Supreme Court in United States v. Gore,2400 the court in Houltin
found that by defining separate evils to be prohibited, Congress
intended to punish twice as severely a single conspiracy with dual

objectives, and therefore double jeopardy did not prohibit conviction
on both charges.2401

Collateral Estoppel. Double jeopardy may encompass the
doctrine of collateral estoppel.2402 The Supreme Court held in Ashe v.

2393. Id. at 1072-74; see United States v. Cala, 521 F.2d 605, 607 (2d Cir. 1975) (no
double jeopardy for defendant acquitted of possession of counterfeit currency charge and later
charged with conspiracy to transfer the same currency in another jurisdiction; agreement an

additional element of conspiracy).
2394. 533 F.2d at 1073-74. The court also noted that if one offense violates several sections

of increasingly complex statutes, the statutes also must be examined to ascertain whether
pyramiding of charges and sentences was intended by the legislature. Id. at 1074 n.5.
2395. Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 U.S.C. �846

(1970).
2396. Id. �963.
2397. Compare United States v. Houltin, 525 F.2d 943, 950-51 (5th Cir.), cert, denied, 96

S. Ct. 2656 (1976) (convictions for both offenses permissible) and United States v. Marotta,
518 F.2d 681, 685 (9th Cir. 1975) (same) with United States v. Honneus, 508 F.2d 566,
569-70 (1st Cir. 1974), cert, denied, 421 U.S. 948 (1975) (one agreement may not support
separate conspiracy convictions) and United States v. Adcock, 487 F.2d 637, 639 (6th Cir.
1973) (same).
2398. 525 F.2d 943 (5th Cir.), cert, denied, 96 S. Ct. 2656 (1976).
2399. Id. at 950-51.
2400. 357 U.S. 386, 390-91 (1958) (charges of violations of three statutory provisions

arising out of one heroin sale permissible under double jeopardy). The Court in Gore reasoned
that by creating separate offenses with separate punishments, Congress intended that a

defendant could commit more than one offense in a single transaction. Id.
2401. 525 F.2d at 951.
2402. Ashe v. Swenson, 397 U.S. 436, 445 (1970) (defendant's acquittal from charge of

robbery of one victim precluded trial for robbery of second victim of same incident because
only issue determined by jury in first trial was defendant's identification). Collateral estoppel
prevents litigation between the same parties of an issue of ultimate fact previously determined
by valid and final judgment. Id. at 443. An argument can be made, however, that the
same-parties requirement of estoppel may preclude its use if a different sovereign brings the
second proceeding. See United States v. Manuszak, 532 F.2d 311, 314 n.4 (3d Cir. 1976)
(Government asserted that because it was not a party to state prosecution for gambling, in
which defendant was acquitted, it was not precluded by collateral estoppel from revoking the
defendant's probation for participating in gambling activities, but court found it unnecessary to
decide this issue).
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Swenson2403 that the Government is prohibited from relitigating any
fact necessarily decided in favor of the defendant in an earlier
trial.2404 To evaluate a collateral estoppel allegation that relies on a

prior general verdict, the court must examine the prior record,
charges, pleadings, evidence, and any other relevant material to

determine whether a rational jury could have based the verdict on

any issue other than the one that the defendant alleges is foreclosed
from reconsideration.2405 The burden of establishing that the issue to

be relitigated was determinative in the previous trial rests with the
defendant.2406

The Second Circuit this term held in United States ex rel.

DiGiangiemo v. Regan2401 that if jeopardy had not attached to the
earlier proceeding Ashe is inapplicable.2408 The state had been allowed
to introduce into evidence burglary tools seized in a search that had
been previously determined to be illegal in a suppression hearing in
an earlier prosecution arising from the same incident.2409 The Second
Circuit found that although double jeopardy did not mandate
collateral estoppel, due process would, but because the defendant
failed to raise a collateral estoppel defense at trial or object to the
admission of the evidence, the trial court's failure to apply collateral

estoppel did not require habeas corpus relief.2410 Had the defendant
raised the issue of collateral estoppel at trial, due process would have

precluded relitigation of the legality of the seizure.2411

2403. 397 U.S. 436 (1970).
2404. Id. at 443; see In re Bonk, 527 F.2d 120, 126 (7th Cir. 1975) (issues to be litigated

in perjury trial not the same as issues in previous trial on substantive offense). In United States
v. Cala, the defendant alleged that his earlier acquittal of possessing counterfeit currency with
intent to defraud precluded prosecution for transfer of the same currency. 521 F.2d 605, 606
(2d Cir. 1975). The court found no estoppel because the intent litigated in the trial for

conspiracy to transfer the currency existed during a period ending 7 days before the intent

alleged in the earlier prosecution arose. Id. at 608-09.
2405. Ashe v. Swenson, 397 U.S. 436, 444 (1970).
2406. United States v. Cala, 521 F.2d 605, 608 (2d Cir. 1975); see United States v.

Manuszak, 532 F.2d 311, 314 (3d Cir. 1976) (defendant did not meet burden of proving that

police officer's testimony at probation revocation hearing regarding subject's gambling activities
not precluded by acquittal in state court on gambling charges). In Manuszak the Third Circuit
framed the defendant's burden under Ashe as requiring that he provide the court with an

appropriate record of the prior proceedings, demonstrate that the issues and evidence presented
at both trials were the same, and establish that a rational jury could not have based its verdict
on an issue or on evidence other than that in the earlier proceeding. Id.

2407. 528 F.2d 1262 (2d Cir. 1975), cert, denied, 96 S. Ct. 3172 (1976).
2408. Id. at 1265.
2409. Id. at 1270-71. The defendant had been indicted for receipt of stolen property in

another county. Id. at 1270. The indictment in that case was dismissed after the court

determined in a suppression hearing that the evidence had been secured through an illegal
seizure. Id. at 1270-71. The suppression hearing was concerned only with the stolen property,
not the burglary tools. Id. A different attorney represented the defendant in the second case,

and the new attorney apparently did not know of the earlier suppression hearing. Id.
2410. Id. at 1267-70.
2411. Id. at 1265-66.
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RIGHT TO JURY TRIAL

Federal courts this term considered challenges to various practices
and procedures that allegedly violate the sixth amendment right to
jury trial. In Ludwig v. Massachusetts2412 the Supreme Court upheld
Massachusetts' two-tier trial system, which requires an initial nonjury
trial for misdemeanors and felonies not punishable by more than 5

years with a right to a subsequent jury trial de novo.2413 The Court
held that the procedure did not unconstitutionally burden the right
to jury trial by imposing upon the defendant the cost of an

additional trial,2414 by subjecting the defendant to a potentially
harsher sentence if he sought trial de novo in the second tier,2415 or

by the increased psychological and physical hardship of two trials.2416
In dissent Justice Stevens questioned why the state would require the
first trial if it were as meaningless as the majority assumed; he

suggested that the real reason is that the state believes fewer jury
trials would result if the first tier cannot be waived, thus discouraging
the defendant's exercise of his constitutional right to a jury trial by
burdening it with the difficulties of a prior proceeding.2417 The
majority ingenuously assumed that defendants can short-circuit the
trial in the first tier by informally making certain admissions;2418
whether this nonstatutory, informal procedure is followed throughout
the state may be questioned. One wonders whether the Court would
so easily find the right to a jury trial unburdened by the
Massachusetts system had the defendant faced 5 years in prison
instead of the $20 fine at issue in Ludwig.

2412. 96 S. Ct. 2781 (1976).
2413. Id. at 2783, 2785. Upholding the Massachusetts system, the Court reaffirmed the

prerogative of the states to determine, within limits, modes of exercising federal constitutional
rights. Id. at 2788; see North v. Russell, 96 S. Ct. 2709, 2714 (1976) (state system providing
for nonlawyer police judges only in rural areas constitutionally permissible).
2414. Id. at 2786 (cost of second trial and resulting loss of wages does not create

constitutional burden given defendant's ability to expedite jury trial by making sufficient
admissions in the first tier); cf. United States v. American Theater Corp., 526 F.2d 48, 50-51
(8th Cir. 1975), petition for cert, filed, 44 U.S.L.W. 3477 (U.S. Jan. 12, 1976) (No. 75-985)
(taxing prosecution costs against unsuccessful corporate defendant is not unconstitutional sixth
amendment burden absent showing of indigence or discrimination).
2415. 96 S. Ct. at 2786; see Colten v. Kentucky, 407 U.S. 104, 116 (1972) (mere possibility

of more severe sentence at trial in second tier is not unconstitutional burden on defendant's
right to de novo trial). But cf. North Carolina v. Pearce, 395 U.S. 711, 725 (1969) (vindictive
imposition of harsher sentence upon reconviction violates due process by penalizing right of
appeal).

2416. 96 S. Ct. at 2787.
2417. Id. at 2790 (Stevens, J., with Brennan, Stewart, & Marshall, JJ., dissenting) (financial,

psychological, strategic, and procedural burdens of a second trial might cause defendant to
forego the trial in the second tier).

2418. 96 S. a. at 2787.
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In McKinney v. Alabama2419 the Supreme Court held that a

criminal defendant charged with selling obscene materials was entitled
to a jury determination on the issue of obscenity despite a prior
finding of obscenity in a civil in rem proceeding to which he had not
been a party.2420 The Third Circuit in United States v. Alvarez2421
held that remand of a criminal conviction in which there had been
bifurcated jury determinations that the defendant had participated in
the crime and that he was sane required a new trial of the entire case

and not merely of the sanity issue, which was the basis for
reversal.2422 Emphasizing the importance of a single jury passing upon
the entire government case in a criminal trial, the court stated that a

single trial was required since numerous related elements on which
jurors might differ must be proved beyond reasonable doubt.2423
Implicit in the sixth amendment right to jury trial is the right to a

fair trial before an impartial jury.2424 In Nebraska Press Association v.

Stuart,2425 however, the Supreme Court held that prior restraints on

publication imposed to insulate potential jurors from pervasive
pretrial publicity violated the first amendment.2426 Declining to

establish a priority between first amendment rights and the sixth
amendment right to a fair trial,2427 the Court indicated that prior

2419. 96 S. Ct. 1189 (1976).
2420. Id. at 1192-94. The judge in the criminal trial had held that the defendant was bound

by the earlier finding of obscenity, and allowed the jury to decide only the issue whether the

defendant had sold the materials. Id. at 1192. In a concurring opinion, Justice Brennan

emphasized the importance of the jury's factfinding role in obscenity proceedings, which

require appraisal of contemporary community standards of obscenity. Id. at 1199-200

(Brennan, J., with Marshall, J., concurring).
2421. 519 F.2d 1036 (3d Cir. 1975).
2422. Id. at 1051.
2423. Id.
2424. See Duncan v. Louisiana, 391 U.S. 145, 149 (1968) (right to fair trial before impartial

jury applicable to states through fourteenth amendment); Irvin v. Dowd, 366 U.S. 717, 722

(1961) (fifth amendment due process guarantee extends to right to fair trial by an impartial
jury). This right requires selection of a jury from a representative cross section of the

community. Taylor v. Louisiana, 419 U.S. 522 (1975); see notes 874-93 supra and

accompanying text.

2425. 96 S. Ct. 2791 (1976).
2426. Id. at 2808. The gag order issued in connection with a widely publicized murder trial

directed that confessions, admissions, or any other facts strongly implicative of the defendant

not be reported until a jury was sequestered. Id. at 2796.
2427. Id. at 2803-04. The Court emphasized, however, the need for an impartial jury. Id. at

2799-801 (fair jury trial fundamental element of due process); see Sheppard v. Maxwell, 384
U.S. 333, 357-63 (1966) (new trial required because court failed to implement procedures to

protect against massive prejudicial pretrial publicity and "carnival atmosphere" of court); Estes
v. Texas, 381 U.S. 532, 545 (1964) (televising courtroom proceedings deprived defendant of

fair trial).
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restraints on publication should be a last alternative in mitigating the

effects of unrestrained pretrial publicity.2428
The sixth amendment guarantee of a public trial2429 is not absolute,

but must be balanced against valid competing interests that justify
clearing the courtroom.2430 The Second and Sixth Circuits this term

indicated that such interests include protecting defendants and

witnesses, preserving order, and maintaining the confidentiality of

such information as the identity of informants.2431
Challenges asserting denial of sixth amendment rights generally did

not fare well this term;2432 however, the Fifth Circuit in United States

v. Diharce-Estrada2433 reversed a drug conviction on the ground that
the defendant was denied a fair trial because the district judge
unnecessarily accelerated the trial procedure in order that he might
leave town as planned.2434 The court concluded that the cumulative
effect of errors in the conduct of the trial put undue pressure on the

jury to reach a quick verdict and denied defendant a fair trial.2435

2428" 96 S. Ct. at 2804, 2807. Among the less restrictive alternatives a judge should
consider when pretrial publicity threatens to abridge the defendant's right to a fair trial are

postponement and continuance, change of venue, screening and sequestration of jurors, and
clear instructions to disregard published reports. Id. at 2805; see Sheppard v. Maxwell, 384 U.S.
333, 362-63 (1966) (discussion of different means of safeguarding fair trial rights). See also

Note, Ungagging the Press: Expedited Relief from Prior Restraints on News Coverage of
Criminal Proceedings, 65 GEO. L.J. 81 (1976).
2429. Estes v. Texas, 381 U.S. 532, 538 (1964) (public trial necessary to ensure fairness and

prevent injustice); see United States v. Griffin, 527 F.2d 434, 436 (5th Cir. 1976) (per curiam)
(malfunctioning public address system does not deprive defendant of right to public trial unless
necessary participants are unable to hear).

2430. United States ex rel. Lloyd v. Vincent, 520 F.2d 1272, 1274 (2d Cir.), cert, denied,
423 U.S. 937 (1975) (exclusion of spectators from court during testimony of undercover
narcotics agents not violation of right to public trial in light of need for confidentiality).

2431. United States v. Eisner, 533 F.2d 987, 993-94 (6th Cir. 1976) (witness' fear for safety
sufficient justification for clearing courtroom of all spectators except members of press); United
States ex rel. Lloyd v. Vincent, 520 F.2d 1272, 1273-74 (2d Cir.), cert, denied, 423 U.S. 937
(1975) (need to keep identity of undercover narcotics agents confidential justifies clearing
courtroom during their testimony). In both Eisner and Lloyd, the courts observed that the
preferable course is to hold an evidentiary hearing on the need for exclusion of the public
before clearing the courtroom. 533 F.2d at 994; 520 F.2d at 1275.
2432. See United States v. Martin-Plascencia, 532 F.2d 1316, 1318 (9th Cir. 1976) (sixth

amendment does not require jury trial in proceeding under the Juvenile Justice and
Delinquency Prevention Act of 1974); United States v. Cuomo, 525 F.2d 1285, 1292-93 (5th
Cir. 1976) (same); United States v. Kelton, 518 F.2d 531, 533 (8th Cir.) (per curiam), cert.
denied, 423 U.S. 1021 (1975) (acquaintance of juror with defendant's mother held not
reversible error absent showing of actual prejudice); cf. Jones v. Marshall, 528 F.2d 132, 136
n.9 (2d Cir. 1975) (dictum) (use of deadly force by police officer against suspected car thieves
not deprivation of right to jury trial).

2433. 526 F.2d 637 (5th Cir. 1976).
2434. Id. at 638-39.
2435. Id. at 640 (errors included starting trial in the evening with jury that had been waiting

since 9:00 a.m. to serve, affording defense counsel only momentary break between cases, and
urging jury to act with dispatch).
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RIGHT TO SPEEDY TRIAL

Defendants may challenge unwarranted delay in the institution or

disposition of criminal proceedings against them on a variety of

grounds. Preaccusation delay in presenting a charge to a grand jury or

in filing an information may be challenged on due process grounds.2436
Postaccusation delay may be challenged under the sixth amendment

guarantee of a speedy trial,2437 rule 48(b) of the Federal Rules of
Criminal Procedure,2438 and the Speedy Trial Act of 1974.2439 The

protections of the sixth amendment also extend to delays in

sentencing.2440
The various guarantees of a speedy trial do not attach until the

defendant is "accused," by being arrested or named in an indictment
or information.2441 Until accusation, defendants must premise

2436. See United States v. Marion, 404 U.S. 307, 324 (1971); 8B J. MOORE f 48.03[2], at
48-24 to -30. In Marion the Court refused to extend the sixth amendment right to speedy trial
to events occurring before indictment, but indicated that fifth amendment due process would

require dismissal of the indictment if the defendant suffered substantial prejudice as a result of
intentional government delay to gain a tactical advantage. 404 U.S. at 324. The Court refused
to provide more definite criteria for evaluating preaccusation delay, mandating instead a

case-by-case approach. Id. at 324-25. The circuit courts of appeals currently differ on the

applicable standard. See notes 2453-63 infra and accompanying text.

2437. U.S. CONST, amend. VI;,see Barker v. Wingo, 407 U.S. 514, 530-33 (1972) (balancing
test to determine when right to speedy trial violated); Klopfer v. North Carolina, 386 U.S. 213,
223 (1967) (right to speedy trial fundamental and applicable to states). See generally Hansen &

Reed, The Speedy Trial Act of 1974 in Constitutional Perspective, 47 MISS. L.J. 365, 367-400
(1976).

2438. FED. R. CRIM. P. 48(b) (court may dismiss for unnecessary delay in presenting
charge to grand jury, in filing information against defendant who has been held to answer in

district court, or in bringing defendant to trial); see 8B J. MOORE 5|48.03[1] (rule 48

implements sixth amendment guarantee of speedy trial, but serves broader purpose and allows
dismissal even in absence of violation of constitutional rights).

2439. 18 U.S.C. �� 3161-74 (Supp. IV, 1974). The Act made extensive changes regarding a

defendant's right to speedy trial and clearly provides more protection for the right than did

prior judicial formulations. See generally Hansen & Reed, supra note 2437; Steinberg, Right to
Speedy Trial: The Constitutional Right and its Applicability to the Speedy Trial Act of 1974,
66 J. CRIM. L. & C. 227 (1975); notes 2481-89 infra and accompanying text. The Act became
effective July 1, 1976. See 18 U.S.C. �3163 (Supp. IV, 1974). The Act is destined to provoke
controversy. Because two foreign nationals who headed a narcotics smuggling operation had

been held in continuous confinement for more than 90 days without trial, the Ninth Circuit

this term reluctantly released them, even though the court acknowledged that they almost

certainly would flee to Mexico. United States v. Tirasso, 532 F.2d 1298, 1300-01 (9th Cir.

1976) (statute deemed of "questionable wisdom" and "inartfully drawn"); see 18 U.S.C.

� 3164(c) (Supp. IV, 1974) (release mandated if prisoners not brought to trial within 90 days).
2440. Pollard v. United States, 352 U.S. 354, 361 (1957); see United States v. Campbell,

531 F.2d 1333, 1335 (5th Cir. 1976) (4-year delay in completing sentencing study on

defendant). In Campbell the Fifth Circuit remanded the case for evaluation under the test

established by the Supreme Court in Barker v. Wingo to determine whether the delay justified
dismissal. Id. ; see Barker v. Wingo, 407 U.S. 514, 530-33 (1974).

2441. See United States v. Marion, 404 U.S. 307, 320-21 (1971) (sixth amendment right to

speedy trial does not attach until arrest or indictment); 18 U.S.C. �� 3161(b), (c) (Supp. IV,
1974); FED. R. CRIM. P. 48(b) (once prisoner arrested, court may dismiss for delay in

indictment, information, or trial). Section 3161(b) provides that the time limit for purposes of
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assertions of unconstitutional delay on the due process criteria set

forth by the Supreme Court in United States v. Marion.2442 It is

important, therefore, to determine at what point persons are accused

for purposes of the sixth amendment. In Dillingham v. United

States2443 the Supreme Court ruled that the lower court had erred in

considering the 22-month delay between arrest and indictment under

the fifth amendment because the arrest rendered Dillingham an

"accused" for purposes of the sixth amendment.2444 The Fourth

Circuit in United States v. MacDonald2445 held that restricting an

Army officer to quarters and relieving him of his duties pending a

murder investigation constituted an arrest, triggering the sixth
amendment speedy trial guarantee.2446 The court reasoned that under

military law the action imposed restraints on MacDonald 's liberty
sufficient to require any subsequent delay to be analyzed in sixth
amendment terms.2447 On the other hand, the Fifth Circuit ruled that
the administrative segregation of a prisoner for possession of drugs
did not render him an accused.2448 In rejecting the prisoner's
challenge to a 10-month delay in indictment, the court reasoned that
the defendant was not subject to the same anxieties that accompany
the public accusation of a free citizen and that administrative

segregation was a disciplinary measure independent of subsequent
criminal proceedings.2449
the Speedy Trial Act of 1974 shall commence upon arrest or summons. Section 3161(c)
provides that in the absence of arrest or summons the time limit shall commence upon the
filing of an information or indictment. See Steinberg, supra note 2439, at 236-39.
2442. 404 U.S. 307 (1971); see note 2436 supra.
2443. 423 U.S. 64 (1975) (per curiam).
2444. Id. at 64-65. In United States v. Marion the defendant was indicted but never arrested.

404 U.S. at 308-09. The Fifth Circuit, therefore, adopted a separate test for postarrest,
preindictment delay. See Gravitt v. United States, 523 F.2d 1211, 1215 & n.7 (5th Cir. 1975)
(preindictment delay relevant only upon showing of substantial prejudice); United States v.

Palmer, 502 F.2d 1233, 1235 (5th Cir. 1974), rev'd sub nom. Dillingham v. United States, 423
U.S. 64 (1975). As a practical matter, Dillingham confirms the Court's statement in Marion that
sixth amendment guarantees attach at arrest or indictment, whichever is first. See United States
v. Marion, supra at 320.
2445. 531 F.2d 196 (4th Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3005 (U.S. June

29, 1976) (No. 75-1892).
2446. Id. at 203-04.
2447. Id. at 203 (relief from duties is crucial factor in determining whether officer is

confined under arrest or confined in lieu of arrest). But see id. at 211-13 (Craven, J.
dissenting) (relief from duty not determinative of arrest issue; restriction to quarters did not
trigger sixth amendment). Additional restraints on MacDonald's liberty included logging of
telephone calls and surveillance whenever he left his quarters. Id. at 203; see United States v.

Marion, 404 U.S. 307, 320 (1971) (restraints imposed by arrest trigger sixth amendment
protection).
2448. United States v. Duke, 527 F.2d 386, 390 (5th Cir.), cerf. denied, 96 S Ct 3177

(1976).
2449. Id. at 389-90; see United States v. Marion, 404 U.S. 307, 320 (1971) (arrest may

interfere with liberty, disrupt employment, cause anxiety, drain resources, curtail associations,
and subject defendant to public scorn). The court in Duke acknowledged that prisoners do not
forfeit their right to speedy trial, but stated that the right only attaches after accusation 527
F.2d at 389 n.2.
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Preaccusation Delay. In United States v. Marion2450 the
Supreme Court refused to specify a standard for determining the level
of prejudice from preaccusation delay that justifies dismissal on due
process grounds.2451 The Court noted, however, a government
concession that a showing of substantial prejudice coupled with
intentional government delay for the purpose of gaining an unfair

advantage would warrant dismissal.2452 Although this dictum involved
hypothetical circumstances that clearly require dismissal, some courts
have adopted it as the minimum standard.2453 The Fifth Circuit, for
example, requires that the defendant show not only that the delay
actually prejudiced his case, but also that it stemmed from the
Government's intent to gain a tactical advantage.2454 The District of
Columbia Circuit also requires both substantial prejudice and
intentional government delay to gain a tactical advantage, except that
in narcotics cases the delay apparently need only be shown to be
prejudicial and unreasonable or unnecessary.2455 The exception in
narcotics cases stems from the court's belief that intentional govern
ment delay aimed at protecting the identity of informants and agents
increases both the danger of misidentification and the risk that
defendants will be unable to remember where they were at the time of
the alleged offense.2456
The Eighth Circuit's standard favors the defendant by balancing

the actual prejudice to the defendant against the reasons for the

2450. 404 U.S. 307 (1971).
2451. Id. at 324-25 (delicate balance required between efficient administration of justice and

rights of defendant in each case).
2452. Id. at 324.
2453. See United States v. Cowsen, 530 F.2d 734, 737 (7th Cir.), cert, denied, 96 S. Ct.

2227 (1976); United States v. Villano, 529 F.2d 1046, 1060 (10th Cir.), cert, denied, 96 S. Ct.
3180 (1976). In United States v. Finkelstein the Second Circuit found it unnecessary to rule on

whether both factors are required, because defendants had shown neither prejudice nor delay
with intent to gain unfair advantage. 526 F.2d 517, 525-26 (2d Cir. 1975), cert, denied, 96 S.
Ct. 1742 (1976).

2454. E.g., United States v. Duke, 527 F.2d 386, 388, 390 (5th Cir.), cert, denied, 96 S. Ct.
3177 (1976) (no showing of actual prejudice; no allegation of intentional government delay);
United States v. Butts, 524 F.2d 975, 977 (5th Cir. 1975) (standard not met; Government may
delay indictment to obtain sufficient evidence to convict).
2455. Compare United States v. Bridgeman, 523 F.2d 1099, 1112 (D.C. Cir. 1975), cert.

denied, 96 S. Ct. 1744 (1976) (defendants convicted of offenses stemming from prison riot

failed to show substantial prejudice and deliberate delay by Government) with United States v.

Jones, 524 F.2d 834, 839-40, 845 (D.C. Cir. 1975) (defendant convicted of narcotics violations
failed to show delay reasonably avoidable or prejudicial). See also United States v. Blake, No.
75-1594, at 2 (4th Cir. Dec. 1, 1975) (unpublished per curiam opinion) (possibility of mistaken

identification caused by 8-month delay minimal because identification sufficiently cor

roborated).
2456. United States v. Jones, 524 F.2d 834, 839-40 (D.C. Cir. 1975). This distinction has

been criticized. United States v. Cowsen, 530 F.2d 734, 736-37 (7th Cir.), cert, denied, 96 S.

Ct. 2227 (1976) (risk of faded memories present in many contexts).
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delay.2457 In United States v. Barket2458 the court considered the

prejudice resulting from the deaths of six material witnesses during a

47-month delay, the Government's negligent failure to seek a timely
indictment, and the weakness of the case and concluded that the

circumstances mandated dismissal.2459 Similarly, in United States v.

Lovasco2460 the court balanced the death of a witness who allegedly
would have exculpated the defendant against the Government's
unsatisfactory explanation of the 17-month delay in bringing the
indictment and directed that three of the four counts be
dismissed.2461 In two other cases, however, the Eighth Circuit held the
defendants' showing of prejudice insufficient to justify dismissal,
despite the unreasonableness of the delay in each case.2462 The

Supreme Court granted certiorari in Lovasco and should clarify the
standard to be applied to preaccusation delay.2463
Although differing on the requirements of Marion, the circuits

agree that even long preaccusation delay, standing alone, does not

constitute the actual and substantial prejudice necessary to justify
dismissal.2464 The Eighth Circuit, however, has indicated that the

2457. United States v. Quinn, 540 F.2d 357, 360 & n.2 (8th Cir. 1976); United States v.

Naftalin, 534 F.2d 770, 773-74 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3740 (U.S.
May 26, 1976) (No. 75-1720); United States v. Lovasco, 532 F.2d 59, 61 (8th Cir. 1976), cert.
granted, 45 U.S.L.W. 3280 (U.S. Oct. 12, 1976) (No. 75-1844); United States v. Barket, 530
F.2d 189, 193 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3584 (U.S. Mar. 9, 1976)
(No. 75-1280).
2458. 530 F.2d 189 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3584 (U.S. Mar. 9,

1976) (No. 75-1280).
2459. Id. at 193-94.
2460. 532 F.2d 59 (8th Cir. 1976), cert, granted, 45 U.S.L.W. 3280 (U.S. Oct. 12, 1976)

(No. 75-1844).
2461. Id. at 60-61 (witness died 4 months before indictment; delay resulted from hope that

other participants might be discovered). The court ordered the fourth count reinstated because
the dead witness was not involved in the transactions on which the count was based. Id. at 62.

2462. United States v. Quinn, 540 F.2d 357, 361-62 (8th Cir. 1976) (9-month delay
unreasonable because Government failed to demonstrate how undercover activities would have
been jeopardized, but prejudice not shown); United States v. Naftalin, 534 F.2d 770, 772-74
(8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3740 (U.S. May 26, 1976) (No. 75-1720)
(9-month delay by SEC in referring matter to Justice Department found unreasonable, but
prejudice not shown).

2463. 45 U.S.L.W. 3272, 3280 (U.S. Oct. 12, 1976) (No. 75-1844) (issue is whether
defendant seeking dismissal for preindictment delay must show delay impaired ability to defend
and delay resulted from Government's desire to gain improper tactical advantage).
2464. See, e.g., United States v. Rubinson, F.2d , , No. 75-1197, at 3136-37

(2d Cir. Apr. 8, 1976) (delay in indictment ranging from 2 1/2 to 4 years after alleged
securities fraud insufficient to demonstrate improper delay or substantial prejudice)- United
States v. Pollack, 534 F.2d 964, 969-70 (D.C. Cir. 1976) (4-year delay between las't act in
furtherance of alleged stock fraud and indictment insufficient to demonstrate substantial
prejudice); United States v. Naftalin, 534 F.2d 770, 773 (8th Cir. 1976), petition for cert filed
44 U.S.L.W. 3740 (U.S. May 26, 1976) (No. 75-1720) (54-month delay between occurrence of
alleged securities fraud and indictment insufficient despite Government's failure satisfactorily to
account for all of delay); United States v. Finkelstein, 526 F.2d 517, 525-26 (2d Cir. 1975)
cert, denied, 96 S. Ct. 1742-43 (1976) (4 1/2-year delay did not show actual prejudice)- United
States v. Butts, 524 F.2d 975, 976-77 (5th Cir. 1975) (2-year delay in seeking indictment for
gambling conspiracy; mere passage of time does not equal substantial prejudice).
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specificity of prejudice required to be shown diminishes as the length
of preaccusation delay increases2465 and that it might presume
prejudice in extreme cases of deliberate government misconduct.2466
The District of Columbia Circuit has suggested that if the
Government's case rests on a single eyewitness' testimony, extreme
delay may render misidentification so likely that a less specific
showing of prejudice would be required.2467 The courts this term

rejected general assertions of prejudice arising from the impairment of
memories,2468 the unavailability of potential defense witnesses,2469 and
the loss of allegedly exculpatory evidence.2470 Most courts require the
defendant to bear the burden of showing that the testimony or

evidence rendered unavailable by the delay would have aided him in
his defense,2471 but some Eighth Circuit decisions indicate that the

2465. United States v. Naftalin, 534 F.2d 770, 773 (8th Cir. 1976), petition for cert, filed,
44 U.S.L.W. 3740 (U.S. May 26, 1976) (No. 75-1720).

2466. Id. at 773-74 (dictum), citing United States v. Jackson, 504 F.2d 337, 339 n.2 (8th
Cir. 1974), cert, denied, 420 U.S. 964 (1975) (if Government not delaying to gain tactical

advantage, defendant must show prejudice).
2467. See United States v. Jones, 524 F.2d 834, 840-41 (D.C. Cir. 1975) (narcotics

prosecution).
2468. E.g., United States v. Naftalin, 534 F.2d 770, 773 (8th Cir. 1976), petition for cert.

filed, 44 U.S.L.W. 3740 (U.S. May 26, 1976) (No. 75-1720) (prejudice from faded memories

unlikely in securities fraud case in view of extensive records and intervening administrative and
civil proceedings); United States v. Finkelstein, 526 F.2d 517, 526 (2d Cir. 1975), cerf. denied,
96 S. Ct. 1742 (1976) (allegation that delay impaired witnesses' recollection did not

demonstrate prejudice); United States v. Bridgeman, 523 F.2d 1099, 1111-12 (D.C. Cir. 1975),
cert, denied, 96 S. Ct. 1744 (1976) (prejudice not shown by general allegations of loss of

memory); United States v. Foddrell, 523 F.2d 86, 87-88 (2d Cir. 1975) (mere possibility of

prejudice shown by defendant's allegation that delay dimmed memory of whereabouts).
2469. E.g., United States v. Quinn, 540 F.2d 357, 361-62 (8th Cir. 1976) (defendants failed

to demonstrate that testimony of missing informant would have aided defense); United States v.

Naftalin, 534 F.2d 770, 773 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3740 (U.S.
May 26, 1976) (No. 75-1720) (death of witness not prejudicial because records were kept of his
dealings with defendant); United States v. Librach, 520 F.2d 550, 555 (8th Cir. 1975), petition
for cert, filed, 45 U.S.L.W. 3101 (U.S. July 26, 1976) (No. 76-106) (defendant failed to show
that testimony of three witnesses who died or became ill during delay would have aided

defense). See also United States v. Pollack, 534 F.2d 964, 970 (D.C. Cir. 1976) (death of

witness during course of fraud charged in indictment not attributable to delay).
2470. United States v. Villano, 529 F.2d 1046, 1060 (10th Cir.), cert, denied, 96 S. Ct.

3180 (1976) (defendants failed to demonstrate manner in which destroyed telephone records
would have aided defense); United States v. Duke, 527 F.2d 386, 390-91 (5th Cir.), cert.

denied, 96 S. Ct. 3177 (1976) (defendant alleged that delay impaired defense of temporary
insanity based on drug withdrawal, but contradicted by absence of symptoms and unreasonable
because withdrawal lasted only 5 days); United States v. Finkelstein, 526 F.2d 517, 526 (2d
Cir. 1975), cert, denied, 96 S, Ct. 1742 (1976) (defendants failed to show that lost file
contained exculpatory evidence).

2471. See, e.g., United States v. Rubinson, F.2d , , No. 75-1197, at 3137-38 (2d
Cir. Apr. 8, 1976) (defendants failed to demonstrate prejudice resulting from witnesses' failure to
recall dates); United States v. Pollack, 534 F.2d 964, 969 (D.C. Cir. 1976) (because delay
amounted to only half of period permitted by statute of limitations, defendants bore substantial

burden to demonstrate prejudice of government impropriety); United States v. Villano, 529 F.2d

1046, 1060 (10th Cir.), cerf. denied, 96 S. Ct. 3180 (1976) (defendants failed to demonstrate

manner in which destroyed telephone records could have aided defense).
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Government must show that the missing evidence would not have

been exculpatory.2472
Regardless of whether the test employed focuses on intentional

delay to gain a tactical advantage or on the reasonableness of the

delay, the Government should be permitted to demonstrate that the

preaccusation delay was justified. In most cases this term, the courts

rejected assertions of intentional government delay and accepted the

Government's attribution of the delay to such factors as the

complexity of the investigation2473 or the defendants' own con

duct.2474 In one case, the brevity of the delay persuaded the court

that no inquiry into prejudice or the reasons for the delay was

necessary.2475

Postaccusation Delay. To determine whether delay occurring
between accusation and trial violates a defendant's sixth amendment

right to a speedy trial, courts apply the test promulgated by the

2472. Compare United States v. Quinn, 540 F.2d 357, 361 (8th Cir. 1976) (defendant failed
to show prejudice and Government met burden of showing that informant could not have
supplied missing information) and United States v. Barket, 530 F.2d 189, 196 (8th Cir.),
petition for cert, filed, 44 U.S.L.W. 3584 (U.S. Mar. 9, 1976) (No. 75-1280) (Government
failed to show that missing witness did not possess exculpatory evidence) with United States v.

Librach, 520 F.2d 550, 555 (8th Cir. 1975), petition for cert, filed, 45 U.S.L.W. 3101 (U.S.
July 26, 1976) (No. 76-106) (defendant failed to show that testimony of deceased or ill
witnesses would have aided defense).

2473. United States v. Pollack, 534 F.2d 964, 970 (D.C. Cir. 1976) (complex securities
fraud investigation); United States v. Cowsen, 530 F.2d 734, 737 (7th Cir.), cert, denied, 96 S.
Ct. 2227 (1976) (drug investigation; necessary to keep potential defendants unaware and
safeguard identity of undercover officers); United States v. Finkelstein, 526 F.2d 517, 526 (2d
Cir. 1975), cerf. denied, 96 S. Ct. 1742 (1976) (complex securities fraud investigation resulting
in indictment of additional defendants and vindication of initial suspect); United States v.

Bridgeman, 523 F.2d 1099, 1112 (D.C. Cir. 1975), cerf. denied, 96 S. Ct. 1744 (1976) (prison
riot investigation complicated by underlying conspiracy); United States v. Librach, 520 F.2d
550, 555 (8th Cir. 1975), petition for cert, filed, 45 U.S.L.W. 3101 (U.S. July 26, 1976) (No.
76-106) (fraudulent application for urban renewal relocation payment).

Even after the Government has probable cause to arrest or indict an individual, it may delay
accusation until it has obtained sufficient evidence to convict. See United States v. Marion, 404
U.S. 307, 325 n.18 (1971), quoting Hoffa v. United States, 385 U.S. 293, 310 (1966); United
States v. Butts, 524 F.2d 975, 977 (5th Cir. 1975) (Government need not indict immediately
after suppression of evidence obtained in illegal search; prosecution would be doomed to
failure).
2474. United States v. Pollack, 534 F.2d 964, 970 (D.C. Cir. 1976) (one defendant

attempted to intervene in grand jury deliberations and repeatedly requested information on

prosecution's progress); cf. United States v. Jones, 524 F.2d 834, 843 (D.C. Cir. 1975) (portion
of delay due to agent's inability to locate defendant despite diligent efforts); United States v.

Rubinson, F.2d , , No. 75-1197, at 3137 (2d Cir. Apr. 8, 1976) (much of delay
due to refusal of key witnesses to reveal information).

2475. United States v. Wilson, 534 F.2d 375, 377 (D.C. Cir. 1976) (36-day lag between last
narcotics offense charged and issuance of indictment).
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Supreme Court in Barker v. Wingo.2476 The test requires courts to
balance four factors, none of which is necessary or sufficient: the
length of delay, the reasons for the delay, the defendant's assertion
of his speedy trial rights during the delay, and prejudice to the
defendant.2477 The Court in Barker viewed the length of postaccusa
tion delay as a triggering mechanism in the sense that the absence of

presumptively prejudicial delay obviates the necessity of inquiry into
the remaining factors.2478 Although the circumstances of each case

will determine in part whether delay merits further inquiry,2479 the
decisions this term suggest that a delay in excess of 6 months is
likely to be deemed sufficient to trigger the Barker analysis.2480

2476. 407 U.S. 514 (1972). The Barker test applies to both federal and state proceedings.
Klopfer v. North Carolina, 386 U.S. 213, 223 (1967) (sixth amendment right to speedy trial

applies to states); Paine v. McCarthy, 527 F.2d 173, 176 (9th Cir. 1975) (per curiam), cert.
denied, 96 S. Ct. 1434 (1976) (Barker analysis applied to state prisoner's habeas corpus

petition); United States ex rel. Spina v. McQuillan, 525 F.2d 813, 816-17 (2d Cir. 1975)
(same).

2477. 407 U.S. at 530-33.
2478. Id. at 530.
2479. Id. at 530-31. The Court in Barker pointed out that the permissible period of delay in

a complex conspiracy charge might far exceed that of an ordinary street crime. Id. at 531.
2480. Compare United States v. Villano, 529 F.2d 1046, 1060 (10th Cir. 1975) (dictum),

cert, denied, 96 S. Ct. 3180-81 (1976) (4-month delay between indictment and trial for

gambling conspiracy insufficient to trigger Barker) and United States v. Stoker, 522 F.2d 576,
581 (10th Cir. 1975) (3-month delay between indictment and trial for mail fraud conspiracy
insufficient) with United States v. Simmons, 536 F.2d 827, 831 (9th Cir. 1976) (6-month delay
between indictment and trial for forgery borderline case, but sufficient to require Barker

analysis) and United States v. Crow Dog, 532 F.2d 1182, 1192 (8th Cir. 1976), petition for
cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (26-month delay between
indictment and trial sufficient to trigger Barker analysis although complexity of Wounded Knee

conspiracy case might justify longer than usual delay) and United States v. Garner, 529 F.2d

962, 967 (6th Cir. 1976) (1-year delay between entry of pleas and trial on theft and forgery
charges sufficient) and United States v. Reeves, No. 74-1954, at 3 (6th Cir. Apr. 19, 1976)
(unpublished per curiam opinion) (13 1/2-month delay between indictments and trial on

counterfeiting charges sufficient) and Paine v. McCarthy, 527 F.2d 173, 176 (9th Cir. 1975)
(per curiam), cert, denied, 96 S. Ct. 1434 (1976) (10-month delay between issuance of criminal

complaint and trial on charges of passing fictitious checks sufficient) and United States v.

Fairchild, 526 F.2d 185, 187 (7th Cir. 1975), cert, denied, 96 S. Ct. 1682-83 (1976)
(27-month delay between arrest and trial for distributing counterfeit bills sufficient) and United
States ex rel. Spina v. McQuillan, 525 F.2d 813, 816, 818 (2d Cir. 1975) (26-month delay
between indictment and trial on bribery charges sufficient although not so extraordinary as to

require hearing) and United States v. Geelan, 520 F.2d 585, 587 (9th Cir. 1975) (6-year delay
between indictment and arraignment on charges of bank robbery sufficient) and United States
v. Vais, No. 75-1561, at 2 (6th Cir. Dec. 23, 1975) (unpublished per curiam opinion) (4-year
delay between first indictment and trial on counterfeiting charges sufficient).

Several courts confronted with delays of approximately 6 months employed the Barker test

without making the threshold finding of presumptive prejudice. See, e.g., United States v.

Pollack, 534 F.2d 964, 969 (D.C. Cir. 1976) (6-month delay between indictment and trial for

securities fraud did not violate right to speedy trial); United States v. Pitts, 524 F.2d 1150,
1152 (8th Cir. 1975) (per curiam) (4 1/2-month delay between arrest and trial on charges of

auto theft not inordinately long); United States v. Ramirez, 524 F.2d 283, 285 (10th Cir.

1975) (9-month delay between indictment and trial on narcotics charges did not violate sixth

amendment); United States v. Gavic, 520 F.2d 1346, 1349 (8th Cir. 1975) (8-month delay
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The Speedy Trial Act of 1974,2481 portions of which took effect

on July 1, 1976,2482 provides a detailed framework for evaluating
questions of postaccusation delay.2483 When the entire Act takes

effect in 1979, it will require the Government to file an indictment

or information within 30 days after the individual charged is arrested

or served with a summons.2484 The Government also must arraign the

defendant within 10 days of arrest or indictment, commence trial

within 60 days of arraignment, and begin retrial within 60 days of

the retrial or mistrial order.2485 In determining whether the
Government has complied with the Act, the trial court must exclude

delay attributable to such factors as the absence or unavailability of

the defendant or an essential witness, the trial of the defendant on
other charges, the defendant's mental or physical inability to stand

trial, and any continuance granted by the court after a finding that
the interests of justice outweigh the interests of the public and the
defendant in a speedy trial.2486 The Act forbids continuances,
however, on the basis of general congestion of the court's calendar or
insufficient preparation by the government attorney.2487 Under the
Act's sanction provisions, which become effective July 1, 1979,2488
the court must dismiss the charges either with or without prejudice if
it finds that the Government failed to comply with the Act.2489

between arrest and trial on drug charges did not violate sixth amendment). The Court in
Barker left lower courts free to establish their own presumptive time periods within which the
cases normally must be brought to trial. 407 U.S. at 530 n.29. The District of Columbia Circuit
requires the Government to justify any postaccusation delay exceeding 6 months and accords
prima facie merit to allegations of delay exceeding 1 year. United States v. Jones, 524 F.2d
834, 849 (D.C. Cir. 1975); United States v. Brown, 520 F.2d 1106, 1110 (D.C. Cir. 1975).
2481. 18 U.S.C. �� 3161-74 (Supp. IV, 1974).
2482. See Speedy Trial Act of 1974, 18 U.S.C. �� 3161(f), (g), 3163 (Supp. IV, 1974).
2483. See generally Hansen & Reed, supra note 2437, at 400-22; Steinberg, supra note 2439,

at 232-39.
2484. Speedy Trial Act of 1974, 18 U.S.C. � 3161(b) (Supp. IV, 1974). During the interim,

the maximum allowable times from arrest or summons to indictment are 60 days until July 1,
1977, 45 days until July 1, 1978, and 35 days until July 1, 1979. Id. � 3161(f).
2485. Id. �� 3161(c), (e). The arraignment and retrial requirement became effective July 1,

1976; the 60-day limit between arraignment and trial, however, takes full effect in 1979. Id.
�� 3161(e), (g), 3163(b). The interim periods between arraignment and trial are 180 days until
July 1, 1977, 120 days until July 1, 1978, and 80 days until July 1, 1979. Id. � 3161(g)
2486. Id. � 3161(h).
2487. Id. � 3161(h)(8)(C).
2488. Id. � 3163(c). Even before the sanctions under the Act become effective, the Act may

provide standards for judging the unreasonableness of delay under rule 48(b).
2489. Id. �� 3162(a)(1), (2). In deciding whether to dismiss with prejudice, the trial court

must weigh the seriousness of the offense charged, the circumstances underlying the
noncompliance, and the impact of a reprosecution on the administration of the Act and the
criminal justice system. Id. If the defendant fails to move for dismissal before trial or the entryof a plea of guilty or nolo contendere, he waives his right to dismissal for untimely arraignment
or trial. Id. � 3162(a)(2).

6

The Act also provides for sanctions against attorneys. If the court determines that counsel
allowed the case to be set for trial without disclosing that an essential witness would be absent,
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The Speedy Trial Act of 1974 supersedes district court plans
promulgated under rule 50(b) of the Federal Rules of Criminal
Procedure.2490 The 50(b) plans established fixed time periods in which
criminal proceedings must be held.2491 Rule 48(b) provides the

procedural framework for implementing local plans for sixth
amendment rights; it affords district courts discretion to dismiss on a

finding of unnecessary delay, even if the circumstances do not rise to
the level of a constitutional violation.2492 The courts this term

liberally interpreted exceptions to the time limits, however, finding
justifiable or excusable noncompliance in most cases.2493 The Second
Circuit in United States v. Yagid2494 adopted a stricter approach,
holding that the 90-day trial period in which a defendant must be
retried was not extended during the time his codefendants petitioned
the Supreme Court for a writ of certiorari.2495
In balancing the reason for postaccusation delay with other Barker

factors, courts weigh deliberate government delay for the purpose of

filed a frivolous motion to obtain extra time, made a false statement to get a continuance, or
otherwise failed to proceed to trial without justification, it may impose sanctions, including
fines, suspension for up to 90 days, or a report to the appropriate disciplinary committee. Id.

� 3162(b).
2490. FED. R. CRIM. P. 50(b) (courts shall establish plans for prompt disposition of

criminal cases including rules relating to time limits); see Speedy Trial Act of 1974, 18 U.S.C.
�� 3165-66, 3168 (Supp. IV, 1974). See generally Hansen & Reed, supra note 2437, at 402-04.
2491. FED. R. CRIM. P. 50(b) (plan shall include time limits for pretrial procedures, trial,

and sentencing).
2492. FED. R. CRIM. P. 48(b); see United States v. Crow Dog, 531 F.2d 1182, 1194 (8th

Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (trial
court denial of motion to dismiss pursuant to rule 48(b) not abuse of discretion); United States
v. Correia, 531 F.2d 1095, 1099 (1st Cir. 1976) (dismissal for government failure to locate key
witness affirmed as within trial court's discretion); United States v. Balochi, 527 F.2d 562, 563
(4th Cir. 1976) (dismissal with prejudice for unnecessary delay affirmed; rule 48(b) authority to

dismiss broader than obligation to dismiss on constitutional grounds). The factors that govern a

finding of constitutional deprivation under Barker also figure in the determination whether
dismissal under rule 48(b) is appropriate. United States v. Crow Dog, supra at 1194.

2493. See, e.g., United States v. Estremera, 531 F.2d 1103, 1108 (2d Cir. 1976)
(defendant's efforts to avoid deportation from Canada caused delay; dismissal not warranted);
United States v. Rodriguez, 529 F.2d 598, 599-601 (2d Cir. 1976) (per curiam) (delay caused

by fresh leads disclosed by government witnesses that warranted institution of new criminal

charges against defendant); United States v. Knight, 529 F.2d 594, 597-98 (2d Cir. 1975)
(defendant's absence and prosecution on other charges justified delay; indictment reinstated);
United States v. Atkins, 528 F.2d 1352, 1358 (5th Cir. 1976), petition for cert, filed, 44
U.S.L.W. 3704 (U.S. May 21, 1976) (No. 75-1740) (government postponement of arraignment
pending resolution of defendant's civil suit justified delay; dismissal inappropriate); United
States v. Clendening, 526 F.2d 842, 845-48 (5th Cir. 1976) (defendant's motions for

continuance and general administrative confusion justified delay; indictment reinstated). See

also United States v. Gamer, 529 F.2d 962, 968 (6th Cir. 1976) (district court plan did not

require dismissal for failure to comply with time limits not mandated by Constitution).
2494. 528 F.2d 962 (2d Cir. 1976).
2495. Id. at 966-67. The court also rejected a government argument that the 90-day period

should be extended for good cause, reasoning that although prosecutorial misconduct was not

shown, the defendant caused none of the administrative confusion. Id. at 967.
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impeding the defense or gaining a tactical advantage most heavily
against the Government.2496 The Supreme Court in Barker indicated
that negligence and overcrowded dockets are neutral reasons that

ultimately must weigh against the Government, though less heavily
than deliberate delay.2497 In United States v. Crow Dog249S the Eighth
Circuit attributed most of the pretrial delay to neutral reasons;

although the court noted that the Government bore the greater share
of responsibility, it refused to weigh the reasons in favor of either

party because no intentional government delay had been shown.2499
In United States v. Brown2500 the District of Columbia Circuit

attributed some of the pretrial delay to heavy caseloads and some to

unavoidable entanglement with a murder trial, but held that the
Government's failure to bring the case to trial in a timely fashion

justified dismissal.2501 Courts will excuse reasonable delay due to

efforts to locate defendants or witnesses2502 or due to ongoing

2496. Barker v. Wingo, 407 U.S. 514, 531 & n.32 (1972); see United States v. Lara, 520
F.2d 460, 465 (D.C. Cir. 1975) (delay occasioned by dismissal and reindictment to obtain more

favorable forum and to avoid order to disclose names of grand jury witnesses; indictment
dismissed).

Some tactical decisions may be justifiable, however, as the Sixth Circuit indicated this term,
holding that the Government legitimately could postpone the trials of three defendants in order
to try a fourth first and thus obtain his testimony against the other three. United States v.

Reeves, No. 74-1954, at 3-4 (6th Cir. Apr. 19, 1976) (unpublished per curiam opinion).
2497. 407 U.S. at 531; see United States v. Dreyer, 533 F.2d 112, 115 (3d Cir. 1976)

(failure to comply promptly with discovery orders and to notify defendant of superseding
indictment weighed against Government); United States v. Ramirez, 524 F.2d 283, 285 (10th
Cir. 1975) (improper delay resulted from failure to ascertain that defendant was incarcerated
elsewhere, but defendant not prejudiced); United States v. Geelan, 520 F.2d 585, 588-89 (9th
Cir. 1975) (failure to check periodically into defendant's competency is factor in dismissal).
The Speedy Trial Act of 1974 forbids the grant of continuances on the basis of general court

congestion. 18 U.S.C. � 3161(h)(8)(C) (Supp. IV, 1974). If general court congestion cannot be
alleviated with existing resources, however, a 1-year suspension of the time limitations must be
granted. Id. �3174(b).
2498. 532 F.2d 1182 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June

21, 1976) (No. 75-1843).
2499. Id. at 1192-93 (complexity of Wounded Knee trials required allocation of resources to

trial and extended discovery and resulted in new charges); Smith v. Colman, 528 F.2d 1362,
1364 (5th Cir. 1976) (per curiam) (delay caused by state's appeal of judgment holding statute
unconstitutional).
.2500. 520 F.2d 1106 (D.C. Cir. 1975).
2501. Id. at 1113; see United States v. Sarvis, 523 F.2d 1177, 1183-84 (D.C. Cir. 1975)

(delay occasioned by scheduling problems, extended appeal time, and series of appointed
defense counsel weighed against Government, but dismissal not warranted).

2502. Barker v. Wingo, 407 U.S. 514, 531 (1972); United States v. Hay, 527 F.2d 990, 995
(10th Cir. 1975), cert, denied, 96 S. Ct. 1666 (1976) (missing witness need not be essential to
justify delay). The Tenth Circuit suggests that the period of justifiable delay to locate a missing
witness varies with the importance of the witness. Id. at 995 & n.8. The Speedy Trial Act of
1974, however, provides that delay will be excluded from the time requirements of the Act
only if the defendant or an essential witness is unavailable. 18 U.S.C. � 3161(h)(3)(A) (Supp.
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investigations in complex cases.2503 Delay attributable to the defense
will not be held against the Government.2504 If the causes of delay are

not apparent from the record, the Government's failure to offer any
explanation may weigh against it,2505 although some courts will
speculate on the reasons without requiring government justifica
tion.2506
A third Barker factor is the defendant's assertion of his speedy

trial right.2507 Although a defendant's failure to assert his right will
not constitute waiver, it will hamper his efforts to prove denial of a
speedy trial.2508 The courts generally have required that a defendant's
assertion of the speedy trial right be timely2509 and unequivocal,2510
although some courts will infer an assertion from a defense motion or

2503. See, e.g., United States v. Gamer, 529 F.2d 962, 967 (6th Cir. 1976) (efforts to

apprehend coconspirators); United States v. Fairchild, 526 F.2d 185, 187 (7th Cir. 1975), cert.
denied, 96 S. Ct. 1682-83 (1976) (completion of investigation into counterfeiting ring); United
States v. Scherer, 523 F.2d 371, 378 (7th Cir. 1975), cert, denied, 424 U.S. 911 (1976)
(completion of investigation into possible national market in unregistered firearms).
The Speedy Trial Act of 1974 provides for the exclusion from the mandatory time periods

of continuances granted because of the unusual complexity of the case. 18 U.S.C. � 3161(h)(8)
(Supp. IV, 1974).

2504. See United States v. Sarvis, 523 F.2d 1177, 1183 (D.C. Cir. 1975) (delay due to

successive changes in defense counsel); United States v. Mulligan, 520 F.2d 1327, 1331-32 (6th
Cir. 1975) (per curiam) (pretrial delay due to time-consuming defense motions); Braden v.

Capps, 517 F.2d 221, 223 (5th Cir. 1975) (delay caused by efforts to prevent trial by seeking
mandamus).
2505. United States v. Lockett, 526 F.2d 1110, 1111 (7th Cir. 1975) (government failure to

explain 2-year delay particularly intolerable because defendant's confession made trial a

formality); see United States v. Gavic, 520 F.2d 1346, 1349 (8th Cir. 1975) (government
failure to offer adequate explanation offset by defendant's failure to assert speedy trial right).

2506. See Ricon v. Garrison, 517 F.2d 628, 633 (4th Cir.), cert, denied, 423 U.S. 895 (1975)
(delay attributed to simple neglect or overcrowded docket); United States v. Vais, No. 75-1561, at
2 (6th Cir. Dec. 23, 1975) (unpublished per curiam opinion) (court congestion more plausible
reason for delay than defendants' allegations of government tactical delay); Circuits Note:

1975-1976 Term 569 & n.2598.
2507. Barker v. Wingo, 407 U.S. 514, 531-32 (1972).
2508. Id. at 528, 532. Although courts accord defendants considerable leeway in raising

speedy trial claims, defendants must at least raise the issue before appeal. United States v.

Canniff, 521 F.2d 565, 573 (2d Cir. 1975), cert, denied, 423 U.S. 1059 (1976) (total failure to

raise speedy trial issue at trial precluded appellate consideration). A defendant who has been

arrested but not indicted need not demand a speedy trial because he has no reason to request
his own indictment and trial. United States v. MacDonald, 531 F.2d 196, 207 (4th Cir. 1976),
petition for cert, filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892) (primary
responsibility on Government); United States v. Lockett, 526 F.2d 1110, 1112 (7th Cir. 1975).

2509. Paine v. McCarthy, 527 F.2d 173, 176 (9th Cir. 1975) (per curiam), cert, denied, 96
S. Ct. 1434 (1976) (defendant's failure to make effective speedy trial demand until 7 months

after indictment weighs against him); United States v. Jones, 524 F.2d 834, 851 (D.C. Cir.

1975) (assertion made 1 month before trial not weighed heavily in defendant's favor).
2510. United States v. Crow Dog, 532 F.2d 1182, 1193 (8th Cir. 1976), petition for cert.

filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (allegation that denial of motion

to consolidate would deny speedy trial did not constitute active assertion of right); United

States v. Fairchild, 526 F.2d 185, 187 (7th Cir. 1975), cert, denied, 96 S. Ct. 1682 (1976)
(speedy trial motion later withdrawn; assertion not shown).
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request that indicates a desire for a speedy trial.2511 In determining
what weight to accord a defendant's assertion or failure to assert his

speedy trial right, courts look to such factors as whether the

defendant had counsel,2512 whether the record as a whole shows his

desire for a speedy trial,2513 and whether an assertion reasonably
should be expected under the circumstances.2514
Although no Barker factor is essential to a finding of violation of

the speedy trial right,2515 prejudice to the defendant frequently
emerges as the most important of the four factors.2516 Courts

generally will consider a showing of prejudice only if it is specific,
rather than speculative,2517 and demonstrably due to the delay.2518

2511. See United States v. MacDonald, 531 F.2d 196, 207 (4th Cir. 1976), petition for cert.

filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892) (repeatedly expressing desire to

have case resolved construed as valid assertion); United States v. Calloway, 505 F.2d 311, 316
(D.C. Cir. 1974) (motion for release pending trial evinces desire for speedy trial).
2512. See Barker v. Wingo, 407 U.S. 514, 534-35 (1972) (failure to assert despite assistance

of counsel suggests defendant hoped to benefit from delay); United States v. Vais, No. 75-1561,
at 3 (6th Cir. Dec. 23, 1975) (unpublished per curiam opinion) (failure to assert particularly
significant when defendant out on bail, represented by counsel, and unable to demonstrate
serious prejudice).

2513. Compare Barker v. Wingo, 407 U.S. 514, 534-35 (1972) (record suggested defendant

hoped to take advantage of delay) and United States v. James, 528 F.2d 999, 1020 (5th Cir.
1976) (failure to include speedy trial assertion in barrage of pretrial motions indicated desire to

delay) and United States v. Green, 526 F.2d 212, 215 (8th Cir. 1975) (rejection of opportunity
to proceed immediately to trial in favor of dismissal without prejudice indicates lack of desire
for speedy trial) and United States v. Sarvis, 523 F.2d 1177, 1182 (D.C. Cir. 1975) (speedy
trial assertions contradicted by motions bound to cause delay; defendant did not press
uniformly for speedy trial) with United States v. MacDonald, 531 F.2d 196, 207 (4th Cir.
1976), petition for cert, filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892)
(defendant's behavior manifested desire for speedy trial) and United States v. Brown, 520 F.2d
1106, 1111 (D.C. Cir. 1975) (repeated assertions wholly uncontradicted by record).
2514. United States v. CampbeU, 531 F.2d 1333, 1335 (5th Cir. 1976) (bedridden defendant

not required to assert rights during sentencing delay because confinement likely to result in
death); United States v. MacDonald, 531 F.2d 196, 207 (4th Cir. 1976), petition for cert, filed, 45
U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892) (person arrested but not indicted under
no compulsion to demand prosecution); United States v. Lockett, 526 F.2d 1110, 1112 (7th
Cir. 1975) (same).
2515. Barker v. Wingo, 407 U.S. 514, 533 (1972).
2516. United States v. Reeves, No. 74-1954, at 4 (6th Cir. Apr. 19, 1976) (unpublished per

curiam opinion) (prejudice the most important factor in speedy trial analysis); United States v.

Jones, 524 F.2d 834, 852 (D.C. Cir. 1975) (court reluctant to find denial of speedy trial absent
showing of substantial prejudice); see Circuits Note: 1974-1975 Term 571 n.2610.
2517. See, e.g., United States v. Crow Dog, 532 F.2d 1182, 1194 (8th Cir. 1976), petition

for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (death of eyewitness
accorded little weight absent showing of content of testimony); United States v. Fairchild, 526
F.2d 185, 187 (7th Cir. 1975), cert, denied, 96 S. Ct. 1682 (1976) (vague allegation of
impaired memory insufficient to show actual prejudice); United States v. Mulligan, 520 F.2d
1327, 1332 (6th Cir. 1975) (per curiam) (generalized allegations of prejudice failed to specify
manner in which delay limited or handicapped defense).
2518. United States ex rel. Spina v. McQuillan, 525 F.2d 813, 818 (2d Cir. 1975) (loss of

job and inability to find other employment resulted from indictment, not delay); United States
v. Vais, No. 75-1561, at 4 (6th Cir. Dec. 23, 1975) (unpublished per curiam opinion) (inability
of jury to ascertain date of critical meeting not shown to be attributable to delay).
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This specificity requirement may be lessened, however, if the court
finds a strong showing of other Barker factors. In United States v.

Lara,2519 for example, the District of Columbia Circuit concluded that
inordinate pretrial delay caused by the Government's effort to gain
improper tactical advantage justified a presumption of prejudice
although specific prejudice was not shown.2520
In analyzing prejudice, many courts turn to the three interests

identified by the Supreme Court in Barker: limiting oppressive
pretrial incarceration, minimizing the anxiety and concern of the
accused, and avoiding possible impairment of the defense.2521
Incarceration for relatively short periods receives little weight.2522
Similarly, allegations that pretrial delay has caused anxiety or has
disrupted employment carry little weight unless the defendant shows
unusual hardship.2523 Although courts have identified impairment of
the ability to defend as the most significant form of prejudice
ensuing from postaccusation delay,2524 a defendant must show
specifically the manner in which delay hampered his ability to
defend.2525

2519. 520 F.2d 460 (D.C. Cir. 1975).
" "

2520. Id. at 465 (dismissal of indictments affirmed).
2521. 407 U.S. at 532; see, e.g., United States v. Crow Dog, 532 F.2d 1182, 1193 (8th Cir.

1976), petition for cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843); United
States v. Ramirez, 524 F.2d 283, 285 (10th Cir. 1975); United States v. Sarvis, 523 F.2d
1177, 1182 (D.C. Cir. 1975).
2522. See United States v. Mulligan, 520 F.2d 1327, 1332 (6th Cir. 1975) (per curiam)

(prejudice not demonstrated by 2-week incarceration during 2-year delay).
2523. Compare United States v. Dreyer, 533 F.2d 112, 116 (3d Cir. 1976) (inordinate delay

caused severe mental disturbance; dismissal ordered) and United States v. MacDonald, 531 F.2d
196, 208 (4th Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3005 (U.S. June 29, 1976) (No.
75-1892) (4 1/2-year preindictment delay; defendant endured constant threat of prosecution,
retained counsel at own expense, and suffered great anxiety; dismissal ordered) with United
States v. Crow Dog, 532 F.2d 1182, 1194 (8th Cir. 1976), petition for cert, filed, 44 U.S.L.W.
3749 (U.S. June 21, 1976) (No. 75-1843) (fact of indictment and possibility of imprisonment
insufficient to show prejudice because defendant failed to assert or show that delay weighed
heavily upon him) and United States v. Garner, 529 F.2d 962, 967-68 (6th Cir. 1976) (no
allegation that anxiety and concern more substantial than usual).
2524. United States v. Garner, 529 F.2d 962, 967 (6th Cir. 1976); United States v. Hay,

527 F.2d 990, 996 (10th Cir. 1975), cert, denied, 96 S. Ct. 1666 (1976).
2525. See United States v. Crow Dog, 532 F.2d 1182, 1193 (8th Cir. 1976), petition for

cert, filed, 44 U.S.L.W. 3749 (U.S. June 21, 1976) (No. 75-1843) (allegation of impaired
memory insufficient because witnesses could refresh memory from record of earlier trial);
United States v. MacDonald, 531 F.2d 196, 208 (4th Cir. 1976), petition for cert, filed, 45
U.S.L.W. 3005 (U.S. June 29, 1976) (No. 75-1892) (witnesses' ability to reconstruct murder
scene from memory deemed crucial); United States v. Gamer, 529 F.2d 962, 967 (6th Cir.

1976) (generalized assertions insufficient); United States v. Pena, 527 F.2d 1356, 1364 (5th
Cir.), cert, denied, 96 S. Ct. 3169 (1976) (death of eyewitness alleged, but eyewitness not

called during first trial); United States v. Reeves, No. 74-1954, at 4 (6th Cir. Apr. 19, 1976)
(unpublished per curiam opinion) (death of character witnesses alleged but others available);
United States v. Sarvis, 523 F.2d 1177, 1182 (D.C. Cir. 1975) (absence of alibi witness alleged,
but testimony available from first trial); United States v. Gavic, 520 F.2d 1346, 1349 (8th Cir.

1975) (allegation of impaired memory, but witnesses testified as experts, minimizing prejudice);
United States v. Mulligan, 520 F.2d 1327, 1332-33 (6th Cir. 1975) (per curiam) (failure to
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Prisoner Assertions. Under both the Constitution2526 and a

federal statute,2527 a prisoner has a right to a speedy trial on charges
pending either in the jurisdiction where he is incarcerated or in

another jurisdiction. In evaluating postaccusation delay, courts

recognize that prisoners are subject to different forms of prejudice
than are other defendants. For example, they would be imprisoned in

any case so they do not suffer the disruptive effects of pretrial
incarceration,2528 and they may be less likely to suffer the anxiety
and concern associated with pretrial delay.2529 Their ability to defend

specify examples of impaired memory); United States v. Geelan, 520 F.2d 585, 588-89 (9th
Cir. 1975) (insanity defense impaired by delay due to incompetency; Government should have
conducted status reviews).
The unavailability of character witnesses is less prejudicial than that of substantive witnesses.

See United States v. Reeves, No. 74-1954, at 4 (6th Cir. Apr. 19, 1976) (unpublished per
curiam opinion) (death of potential character witnesses insignificant); United States v. Scherer,
523 F.2d 371, 378 (7th Cir. 1975), cert, denied, 424 U.S. 911 (1976) (same).

2526. Smith v. Hooey, 393 U.S. 374, 383 (1969) (upon demand, state must make diligent,
good-faith effort to bring federal prisoner to trial); see Turner v. Estelle, 515 F.2d 853, 855-56,
860 (5th Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976) (state prisoner facing death sentence
failed to show denial of speedy trial). In Smith the Court reasoned that prisoners may be

prejudiced by the inability to prepare a defense or to receive concurrent sentences and
rehabilitative opportunities. 393 U.S. at 378 & n.8, 380.

The courts analyze constitutional challenges by prisoners in the same manner as challenges by
other defendants; they employ the Marion standards for preaccusation delay and the Barker
standards for postaccusation delay. See United States v. Duke, 527 F.2d 386, 390 (5th Cir.),
cert, denied, 96 S. Ct. 3177 (1976) (preaccusation delay; prisoner failed to show actual
prejudice or improper government conduct); Turner v. Estelle, supra at 855-60 (postaccusation
delay; prisoner showed neither timely assertion nor unjustifiable delay). See also Moore v.

Arizona, 414 U.S. 25, 26 (1973) (per curiam) (affirmative demonstration of prejudice not
essential to prisoner's speedy trial challenge under Barker; all factors must be considered).
2527. See Speedy Trial Act of 1974, 18 U.S.C. �3161(j) (Supp. IV, 1974). The Act

provides a procedure for obtaining the prisoner's presence at trial. Government attorneys who
learn that a person charged is serving a term of imprisonment must either undertake to obtain
the presence of the prisoner or file a detainer against the prisoner. Id. �3161(j)(l). If the
prison officials receive a detainer, they must advise the prisoner of the charge and of his right
to demand trial. Id. �3161(j)(2). If the attorney for the Government receives notice of a

demand for trial he must promptly seek to obtain the presence of the prisoner. Id. �3161(j)(3).
Two commentators have suggested that hinging a prompt trial on the prisoner's demand

places an improper burden on prisoners. Hansen & Reed, supra note 2437, at 414-15; see 8B J.
MOORE f 48.04[2], at 45 (recent trend of cases and statutes places burden of expediting
prosecution on state).
2528. See Paine v. McCarthy, 527 F.2d 173, 176 (9th Cir. 1975), cert, denied, 96 S. Ct.

1434 (1976) (incarcerated defendant underwent no additional pretrial confinement during
10-month delay); United States v. Green, 526 F.2d 212, 215 (8th Cir. 1975) (defendant
remained in state custody during 19-month delay in federal trial); Morris v. Wyrick, 516 F 2d
1387, 1391 (8th Cir.), cert, denied, 423 U.S. 925 (1975) (prejudice minimized by incarceration
during entire pretrial delay). Some of the factors associated with pretrial confinement, such as
the disruption of employment and family life, are clearly inapplicable to prisoners' already
incarcerated. See Barker v. Wingo, 407 U.S. 514, 532-33 (1972).
2529. See United States v. Brown, 520 F.2d 1106, 1134-35 (D.C. Cir. 1975) (MacKinnon,

J., in support of sua sponte motion to consider case en banc) (prior convictions for murder and
narcotics offenses and absence of allegation of anxiety suggest that defendant suffered no anxiety
or concern); Turner v. Estelle, 515 F.2d 853, 859 (5th Cir. 1975), cert, denied, 96 S
a. 1431 (1976) (defendant on death row for multiple murders probably suffered little anxiety
as a result of delay in robbery prosecution). But see Smith v. Hooey, 393 U.S. 374 379 (1969)(uncertain prospect of continued custody after completing sentence may reduce prisoner's
incentive to take advantage of rehabilitative opportunities).
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may be vastly impaired, however, particularly if the charges are

outstanding in another jurisdiction.2530 Moreover, protracted delay
may foreclose the possibility of receiving a concurrent sentence.2531
Finally, the pendency of criminal charges can cause loss of privileges,
longer incarceration, and worse conditions of confinement.2532
Although courts require the prosecuting jurisdiction to make a

diligent, good faith effort to bring the defendant to trial,2533
prosecutorial decisions to postpone trial may be justified by unusual
circumstances. In United States v. Oliver,2534 for example, federal
prosecutors delayed trial on a robbery charge after state authorities
persuaded them that a federal trial would impede the state's
prosecution of the defendant for robbery and murder.2535 Noting the
relative seriousness of the state charges, the Second Circuit concluded
that principles of comity justified the government abstention.2536 In
Turner v. Estelle2531 Texas prosecutors did not press a robbery charge
against a defendant under a death sentence for unrelated murders
until his sentence was commuted to life imprisonment.2538 The Fifth
Circuit held that the state legitimately could delay bringing the
defendant to trial until it became clear that the burden and expense
of a trial was necessary.2539

2530. See Smith v. Hooey, 393 U.S. 374, 379-80 (1969) (incarceration in different

jurisdiction markedly increases possibility of impairment); United States v. Brown, 520 F.2d

1106, 1112 (D.C. Cir. 1975) (prisoner powerless to conduct own investigation).
2531. Smith v. Hooey, 393 U.S. 374, 378 (1969); see United States v. Bridgeman, 523 F.2d

1099, 1112 (D.C. Cir. 1975), cert, denied, 96 S. Ct. 1744 (1976) (no prejudice because
defendant would not have received concurrent sentence for attempted escape and defendant
was released on bond during most of delay); United States v. Brown, 520 F.2d 1106, 1116
(D.C. Cir. 1975) (McGowan, J., concurring) (prejudice avoided by imposition of sentence to run

from date of arrest for original crime); Morris v. Wyrick, 516 F.2d 1387, 1391 (8th Cir.), cert.
denied, 423 U.S. 925 (1975) (imposition of consecutive sentence precluded allegation of denial
of benefit of concurrent sentence time).
2532. Smith v. Hooey, 393 U.S. 374, 378 (1969); see 8B J. MOORE 1I48.04[3] (detainers

can cause serious prejudicial effect). But see United States v. Garner, 529 F.2d 962, 968 (6th
Cir.), cert, denied, 96 S. Ct. 2630 (1975) (denial of privileges and postponement of parole
hearing pending resolution of outstanding charges not oppressive pretrial incarceration).

2533. Smith v. Hooey, 393 U.S. 374, 383 (1969); see United States v. Ramirez, 524 F.2d

283, 285 (10th Cir. 1975) (inept but good faith efforts to locate defendant disapproved;
dismissal unwarranted); United States v. Brown, 520 F.2d 1106, 1139 (D.C. Cir. 1975)
(MacKinnon, J., in support of sua sponte motion to consider case en banc) (duty of good faith

effort discharged by agreement to defendant's request for separate trials on separate charges);
Morris v. Wyrick, 516 F.2d 1387, 1390 (8th Cir.), cert, denied, 423 U.S. 925 (1975) (failure to

justify 15 1/2-month delay between indictment and trial weighed heavily against state); cf.
United States v. Geelan, 520 F.2d 585, 588-89 (9th Cir. 1975) (Government breached duty by
failing to assess periodically the condition of incompetent defendant confined in state mental

institution).
2534. 523 F.2d 253 (2d Cir. 1975).
2535. Id. at 258 (initial writ of habeas corpus ad prosequendum dismissed on motion of

prosecutor; second not sought until after sentencing on state charges).
2536. Id. at 258-59 (due diligence demonstrated; delay not to be counted for purposes of

local plan for speedy disposition of criminal cases).
2537. 515 F.2d 853 (5th Cir. 1975), cert, denied, 96 S. Ct. 1431 (1976).
2538. Id. at 854-56.
2539. Id. at 857.
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The remedy for violation of the constitutional right to a speedy
trial is dismissal of the indictment.2540 Only a court with proper

jurisdiction can exercise this remedy, however, as the Fourth Circuit

indicated this term in holding that a federal district court in North

Carolina lacked the power to enjoin prosecution by Georgia and

Louisiana state authorities for violation of the prisoner's speedy trial

rights.2541 Noting the distinction between challenges to a detainer's
effect on conditions of incarceration and challenges to the detainer's

validity, the court concluded that the district court's power extended

only to directing North Carolina officials to disregard the other

states' detainers, and that the defendant could win dismissal of the

pending charges only by petitioning the federal courts in the

prosecuting jurisdictions.2542

CRUEL AND UNUSUAL PUNISHMENT

Under the cruel and unusual punishment clause of the eighth
amendment,2543 a convicted criminal defendant2544 may challenge both
the nature of his punishment2545 and the conditions of his
confinement.2546 In determining whether a particular sanction

2540. Strunk v. United States, 412 U.S. 434, 440 (1973) (reduction in sentence

commensurate with delay not allowed); see Fed. R. CRIM. P. 48(b) (court may dismiss for
undue delay).
2541. Norris v. Georgia, 522 F.2d 1006, 1012 (4th Cir. 1975).
2542. Id. at 1011-13.
2543. The eighth amendment is made applicable to the states by the fourteenth amendment.

Robinson v. California, 370 U.S. 660, 666 (1962).
2544. The eighth amendment does not apply in such noncriminal contexts as the

deportation of aliens and the administration of corporal punishment in public schools. See
Brea-Garcia v. Immigration & Natural. Serv., 531 F.2d 693, 698 (3d Cir. 1976) (denial of
deportable alien's application for voluntary departure); Ingraham v. Wright, 525 F.2d 909,
912-13, 915 & nn.2-3 (5th Cir. 1976) (en banc), rev'g 498 F.2d 248 (5th Cir. 1974), cert, granted,
44 U.S.L.W. 3670 (U.S. May 25, 1976) (No. 75-6527) (eighth amendment applies only to criminal
offenses; corporal punishment in public schools best analyzed under state tort and criminal laws);
Oliver v. Immigration & Natural. Serv., 517 F.2d 426, 428 (2d Cir. 1975) (per
curiam) (civil deportation order based on narcotics conviction). But see Bramlet v. Wilson, 495
F.2d 714, 717 (8th Cir. 1974) (labeling punishment noncriminal does not obviate eighth
amendment inquiry; in some circumstances corporal punishment in public schools might be
cruel and unusual); cf. Trop v. Dulles, 356 U.S. 86, 94-97 (1958) (denationalization of
native-born deserter punishment within meaning of eighth amendment).

2545. See, e.g., Irwin v. Wolff, 529 F.2d 1119, 1124 (8th Cir. 1976) (indefinite commitment
with annual review upon petition under Nebraska Sexual Sociopath Act not cruel and unusual
punishment); United States v. Thevis, 526 F.2d 989, 991 (5th Cir. 1976), petition for cert
filed, 44 U.S.L.W. 3641 (U.S. May 3, 1976) (No. 75-1600) (3-year sentence imposed after
obscenity conviction to run consecutively with prior 5-year sentence not cruel and unusual);
Guam v. Root, 524 F.2d 195, 198 (9th Cir. 1975), cert, denied, 423 U.S. 1067 (1976)
(challenge to life sentence for first-degree murder and armed robbery frivolous).
2546. See, e.g., Greear v. Loving, F.2d , , No. 75-1430, at 3-4 (4th Cir. Apr.

22, 1976) (allegation that corrections officials willfully fired tear gas device into petitioner's
face and denied him adequate medical care presented issues of fact requiring hearing); Kent v
United States, No. 75-1319, at 5 (4th Cir. Apr. 22, 1976) (unpublished per curiam opinion)
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constitutes cruel and unusual punishment, courts ask if the sanction
comports with contemporary standards of decency and if the
punishment is excessive because it involves unnecessary and wanton
infliction of pain or is grossly out of proportion to the offense.2547

Death Penalty. Applying these standards in the death
penalty cases this term, the Supreme Court held that the imposition
of the death penalty for murder is not per se cruel and unusual

punishment,2548 a question that the Court had reserved in its 1972
decision in Furman v. Georgia.2549 In five separate plurality opinions
the Court2550 analyzed historical and contemporary attitudes and
concluded that the legislative response to Furman indicated a clear
societal endorsement of the death penalty.2551 Social acceptability
(deficiencies in prison education and training program not violation of eighth amendment);
Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 860-62, 865-66 (4th Cir. 1975)
(en banc) (remand to determine if prolonged deprivation of exercise time and shower privileges
injurious to health of prisoner segregated for own safety).
2547. Gregg v. Georgia, 96 S. Ct. 2909, 2924-25 (1976).
2548. Id. at 2932; Jurek v. Texas, 96 S. Ct. 2950, 2954 (1976); Proffitt v. Florida, 96 S. Ct.

2960, 2964 (1976); Woodson v. North Carolina, 96 S. Ct. 2978, 2982 (1976); Roberts v.

Louisiana, 96 S. Ct. 3001, 3005 (1976). The Court expressly refrained from deciding the
constitutionality of the death penalty as a sanction for crimes that involved no loss of life.
Gregg v. Georgia, 96 S. Ct. 2909, 2932 n.35 (1976). On October 4, 1976, however, the Court
granted certiorari to review a death sentence in a rape case. Coker v. Georgia, 45 U.S.L.W. 3249
(U.S. Oct. 4, 1976) (No. 75-5444).

2549. 408 U.S. 238, 239-40 (1972) (per curiam) (arbitrary imposition of death penalty in
murder and rape cases cruel and unusual). Compare id. at 305 (Brennan, J., concurring) (death
penalty may never be imposed) and id. at 358-59 (Marshall, J., concurring) (same) and id. at

310-11 (White, J., concurring) (death penalty question open) and id. at 306 (Stewart, J.,
concurring) (same) and id. at 245 (Douglas, J., concurring) (same) with id. at 397 (Burger, C.J.,
with Blackmun, Powell, & Rehnquist, JJ., dissenting) (death penalty may be constitutional
under some circumstances).
Prior to Furman the Court's inquiry had been solely whether a particular method of

inflicting death comported with the eighth amendment. See, e.g., Louisiana ex rel. Francis v.

Resweber, 329 U.S. 459, 464 (1947) (second attempt at electrocution after first failed due to

mechanical error constitutional); In re Kemmler, 136 U.S. 436, 447 (1890) (infliction of death

by electrocution not cruel and unusual); Wilkerson v. Utah, 99 U.S. 130, 134-35 (1879)
(infliction of death by public shooting constitutional).

2550. Justices Stewart, Powell, and Stevens comprised the plurality in all five cases. Gregg v.

Georgia, 96 S. Ct. 2909, 2918 (1976); Jurek v. Texas, 96 S. Ct. 2950, 2953 (1976); Proffitt v.
Florida, 96 S. Ct. 2960, 2963 (1976); Woodson v. North Carolina, 96 S. Ct. 2978, 2981

(1976); Roberts v. Louisiana, 96 S. Ct. 3001, 3003 (1976). See generally Lewin, Is There a

Burger Court, THE New REPUBLIC, Sept. 11, 1976, at 20.
2551. Gregg v. Georgia, 96 S. Ct. 2909, 2927-29 & n.23 (1976) (35 state statutes enacted

after Furman prescribed death penalty for certain categories of homicide). Federal law also

prescribes the death penalty for aircraft piracy resulting in death. 49 U.S.C. � �1472(i)(l)(B),
(n)(l)(B) (Supp. IV, 1974). The legislative response to Gregg was almost as dramatic as the

response to Furman. Within 6 weeks of the decision, legislatures in most of the 18 states whose

death penalty statutes had been voided or cast into doubt by Gregg were preparing to pass new

laws. MacKenzie, Most States Moving Fast to Redo Execution Laws, The Washington Post, Aug.
15, 1976, �F, at 1, col. 5. A 50-state newspaper survey disclosed that in only 1 of the 18

states, Vermont, is the state not expected to press for reenactment of a death penalty statute.

Id. col. 6.
The plurality in Gregg also deemed jury action under death penalty statutes an important

index of public sentiment, noting that American juries had sentenced more than 460 individuals
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notwithstanding, the plurality would not uphold death penalty
statutes so lacking in penological justification as to be grossly
excessive.2552 The Court concluded, however, that the infliction of

death as a punishment for the crime of deliberate murder is not

invariably disproportionate to the crime.2553
Justice White, concurring in the three decisions that upheld state

death penalty laws2554 and dissenting in the two that overruled state

death penalty laws,2555 concluded that the eighth amendment

prohibits judicial reversal of a state legislature's conclusion that death

is the proper penalty for the crime of murder.2556 Justices Marshall and
Brennan dissented separately from the holding that the death penalty
is constitutional under some circumstances.2557 Justice Brennan

assailed the death penalty as violative of the concepts of human

dignity embodied in the prohibition of cruel and unusual

punishment.2558 Justice Marshall concluded that the sanction is

to death between the Furman decision in 1972 and the end of March 1976. 96 S. Ct. at 2929
& n.26.
2552. 96 S. Ct. at 2929-31. Conceding that retribution is no longer the dominant objective

of the criminal justice system, the Court indicated nonetheless that in extreme cases capital
punishment may appropriately express "the community's belief that certain crimes are

themselves so grievous an affront to humanity that the only adequate response may be the
penalty of death." Id. at 2930. In analyzing the penalty's deterrent effect, the plurality noted
the "inconclusive" statistical data on the subject and characterized the question as "a complex
factual issue the resolution of which properly rests with the legislatures . . . ." Id. at 2930-31.
The Court refused to find the legislative judgment clearly erroneous, based on principles of
federalism as well as respect for the legislatures' ability to evaluate the social utility of the
death penalty. Id. at 2931.
2553. Id. at 2931-32.
2554. Gregg v. Georgia, 96 S. Ct. 2909, 2941 (1976) (White, J., with Burger, C.J., &

Rehnquist, J., concurring in the judgment); Jurek v. Texas, 96 S. Ct. 2950, 2959 (1976)
(White, J., with Burger, C.J., & Rehnquist, J., concurring in the judgment); Proffitt v. Florida,
96 S. Ct. 2960, 2970 (1976) (White, J., with Burger, C.J., & Rehnquist, J., concurring in the
judgment).

2555. Woodson v. North Carolina, 96 S. Ct. 2978, 2992 (1976) (White, J., with Burger, C.J.,
& Rehnquist, J., dissenting); Roberts v. Louisiana, 96 S. Ct. 3001, 3008 (1976) (White, J., with
Burger, C.J., Blackmun & Rehnquist, JJ., dissenting).
2556. Roberts v. Louisiana, 96 S. Ct. 3001, 3016-17 (1976) (White, J., with Burger, C.J.,

Blackmun & Rehnquist, JJ., dissenting). The issue for Justice White was "whether the Eighth
Amendment requires us to interfere with the enforcement of these statutes on the grounds that
a sentence of life imprisonment for the crimes at issue would as well have served the ends of
criminal justice." Id. at 3017. He concluded that the amendment did not warrant overturning
the convictions on such grounds. Id. Justice White's analysis of the death penalty's
constitutionality per se was similar to the plurality's. He found the numerous enactments of the
death penalty statutes in response to Furman evidence both of the death penalty's widespread
social acceptance and of the need for retributive measures more drastic than life imprisonment.
Id. at 3016. Justice White declined to endorse either view of the death penalty's general
deterrent effect, deferring instead to the legislative judgment on the issue. Id. at 3016-17.

2557. Gregg v. Georgia, 96 S. Ct. 2909, 2971 (1976) (Brennan, J., dissenting); id. at 2973
(Marshall, J., dissenting).

2558. Gregg v. Georgia, 96 S. Ct. 2909, 2971-73 (1976) (Brennan, J., dissenting). Justice
Brennan suggested that the plurality in Gregg had avoided focusing on "the essence of the
death penalty itself," in favor of emphasizing the procedures by which death is inflicted.
Believing that the clause forbidding cruel and unusual punishment incorporates the primarymoral principle that a punishment must not be severe to the point of degrading human dignity
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unnecessary for either retribution or deterrence2559 and criticized the
plurality's excessive deference to the legislative judgment.2560

Having concluded that the death penalty is not per se

unconstitutional, the plurality turned to the individual statutory
schemes before it. The Court upheld the death penalty statutes of

he suggested that the execution of an individual by the state achieves such degradation through
"a denial of the executed person's humanity." Id. at 2972. He characterized the death penalty
as a punishment unusual in its pain, finality, and enormity, which is no more effective than
lesser penalties. Id. at 2972.

2559. Gregg v. Georgia, 96 S. Ct. 2909, 2973 (1976) (Marshall, J., dissenting); see Furman v.

Georgia, 408 U.S. 238, 347-54 (1972) (Marshall, J., concurring) (deterrence theory data

criticized). That retribution could be a moral justification for capital punishment was the "most

disturbing aspect of the Gregg decision" for Justice Marshall. 96 S. Ct. at 2976. He observed
that life imprisonment may be as effective as the death penalty in venting social outrage and

forestalling vigilantism. Id. at 2976.
2560. 96 S. Ct. at 2973 (Marshall, J., dissenting). Conceding that reenactment of death

penalty laws by 35 states after Furman is important in assessing contemporary attitudes toward

the death penalty, Justice Marshall argued that such reenactments were not conclusive because

they did not necessarily reflect the views of an informed citizenry. Id. He argued that the

opinions of a public aware of the consequences of capital punishment would be significantly
different from the views of uninformed citizens. Id. In Justice Marshall's view, the plurality's
deference to legislative reenactment as an index of contemporary values ignores the underlying
concept of human dignity. Id. at 2977.
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Georgia,2561 Texas,2562 and Florida2563 and struck down those of North

2561. Gregg v. Georgia, 96 S. Ct. 2909, 2941 (1976). As amended after the Court's decision

in Furman, the Georgia statute retains the death penalty for six categories of crime: murder,
kidnapping in which ransom is demanded or a victim harmed, armed robbery, rape, treason, and
aircraft hijacking. Ga. CODE ANN. �� 26-1101, -1311, -1902, -2001, -2201, -3301 (1972). If
the capital defendant pleads guilty, or if a trial on the issue of guilt results in a verdict or

finding of guilty, the trier of fact hears evidence in aggravation or mitigation of punishment.
Ga. Code Ann. �27-2503 (Supp. 1975). No evidence in aggravation may be introduced at

the presentence hearing unless made known to the defendant before trial. Id. In determining
whether to impose the death penalty, the judge or jury must consider the 10 statutory
aggravating circumstances and any other pertinent aggravating or mitigating circumstances. Id.

�27-2534.1(b). The statutory aggravating circumstances include: a history of convictions for
serious violent crimes, the creation of a great risk of death to numerous persons in a public
place, murder for the purpose of receiving money or property, murder that is wantonly vile
or inhuman, and commission of the offense while engaged in the commission of
another capital felony or aggravated battery. Id. �� 27-2534.1(b)(l), (2), (3), (4), (7). Except
in the cases of treason or aircraft hijacking, the sentencing authority must find beyond a

reasonable doubt at least 1 of the 10 statutory aggravating circumstances. Id. �27-2534.1(c).
Once the death penalty is imposed, the statute mandates automatic, expedited review by the

Supreme Court of Georgia. Id. �27-2537(a). The court must make three determinations:
whether the sentencing authority was influenced by passion or prejudice; whether the evidence
supports the sentencing authority's finding of a statutory aggravating circumstance; and whether
the sentence of death is excessive or disproportionate to sentences imposed in similar cases,
considering both the crime and the defendant. Id. �27-2537(c).
In Gregg the defendant was convicted on two counts of armed robbery and two counts of

murder. 96 S. Ct. at 2919. The sentencing jury found two statutory aggravating circumstances:
the defendant had committed murder while engaged in another capital felony, armed robbery,
and had killed to obtain his victims' money and automobile. Id. On review, the Supreme Court
of Georgia vacated the death sentences for armed robbery as disproportionate on the grounds
that the death penalty rarely had been imposed in Georgia for that offense. Gregg v. State, 233
Ga. 117, 127, 210 S.E.2d 659, 667 (1974).

2562. Jurek v. Texas, 96 S. Ct. 2950, 2958 (1976). The Texas statute limits capital crimes
to murder of a fireman or peace officer, murder committed in the course of enumerated
felonies or while escaping from a penal institution, murder for remuneration, and murder of a

prison employee by an inmate. TEX. PENAL CODE ANN. �19.03 (1974). At a sentencing
hearing held after a verdict, the trial jury hears evidence in aggravation and mitigation of
punishment and arguments by both sides. TEX. CODE CRIM. PROC. ANN. art. 37.071(a)
(Vemon Supp. 1975-76).
To impose the death sentence, the sentencing jury must find beyond a reasonable doubt that

the murder was deliberate, that the defendant probably will commit additional violent criminal
acts that constitute a continuing threat to society, and that the defendant's act was not a

reasonable response to provocation by the victim. Id. art. 37.071(b). The statute also provides
for expedited review by the Texas Court of Criminal Appeals. Id. art. 37.071(f).
Although the Texas statute lacks statutory aggravating circumstances, the Court indicated

that the legislature's narrow definition of capital crimes served a function similar to the
enumeration of aggravating circumstances contained in the Georgia and Florida statutes. 96 S.
Ct. at 2955-56; see note 2561 supra; note 2563 infra. Furthermore, although the Texas
statute nowhere refers to mitigating circumstances, the plurality concluded that the statutory
questions required to be answered before the death sentence may be imposed allow for the
consideration of evidence in mitigation of the sentence. 96 S. Ct. at 2956-57. The question that
the plurality viewed as most conducive to consideration of mitigating circumstances is whether
the defendant is likely to commit criminal acts that pose a continuing threat to society. As
construed by the Texas Court of Criminal Appeals, the question allows the sentencing authority
to consider the defendant's youth, prior criminal record, and character, as well as the existence
of domination, duress, or extreme emotional disturbance during the crime Id �

see Jurek v

State, 522 S.W.2d 934, 939-40 (Tex. Crim. App. 1975).
'

2563. Proffitt v. Florida, 96 S. Ct. 2960, 2970 (1976). The Florida statute makes only the
crime of first-degree murder punishable by death. FLA. STAT. ANN. �782.04(l)(a) (Supp.
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Carolina2564 and Louisiana.2565 The Court analyzed each statute largely
in terms of Furman, proscribing procedures that create a substantial
risk of arbitrary and capricious imposition of the death penalty.2566
Justice Stewart, writing for the plurality indicated, that the
requirements of Furman would best be met by a bifurcated system
that provides the sentencing authority with information relevant to
determining sentence for the particular defendant and with standards
to guide use of the information.2567

1976-77). If the defendant is found guilty, the trial judge and jury hear evidence on any matter
that the judge deems relevant to sentencing and on statutory aggravating and mitigating
circumstances. Id. �921.141(1). The aggravating circumstances specified by statute approximate
those of the Georgia statute upheld in Gregg. See id. �921.141(5). Among the statutory mitigating
circumstances are the defendant's youth, incapacity, and lack of prior criminal activity; the
existence of duress or extreme mental or emotional disturbance during the murder; and the

degree of the defendant's participation in the actual murder. Id. �921.141(6). After the

evidentiary hearing, the jury weighs the aggravating factors found to exist against the mitigating
factors found to exist and renders an advisory verdict on whether the sentence should be life

imprisonment or death. Id. �921.141(2). The judge then conducts an independent weighing of
the factors upon which, with the jury's recommendation, he bases his sentencing decision. Id.
�921.141(3). If the sentence is death, the judge must explain his finding in writing. Id. The

Supreme Court of Florida must review death sentences. Id �921.141(4). Unlike the Georgia
statute, the Florida statute does not direct the court to make specific appellate inquiries; the
Florida court, however, views its function to be to assure that the death sentence is not

excessive in light of the punishment imposed in similar cases. State v. Dixon, 283 So. 2d 1, 10
(Fla. 1973).
In Proffitt the statutory aggravating circumstances were that the defendant committed a

premeditated murder in the course of a felony; that the defendant had a propensity to commit
murder; that the murder itself was particularly heinous, atrocious, and cruel; and that the
defendant had knowingly created a great risk of serious harm to many persons. 96 S. Ct. at

2964. No mitigating circumstances were found. Id.
2564. Woodson v. North Carolina, 96 S. Ct. 2978, 2992 (1976). The North Carolina statute

prescribed the mandatory death penalty for first-degree rape, first-degree murder, defined as

willful, deliberate, and premeditated murder, and murder committed during the perpetration of
or attempt to perpetrate certain felonies. N.C. GEN. STAT. ��14-17, -21 (Cum. Supp. 1975).

2565. Roberts v. Louisiana, 96 S. Ct. 3001, 3008 (1976). The Louisiana statute made capital
punishment mandatory for defendants convicted of first-degree murder. LA. REV. STAT. Ann.

�14:30 (West 1975). The statute defined first-degree murder as homicide with specific intent to
kill or inflict great bodily harm, committed under certain enumerated circumstances, many of

which closely resemble the aggravating circumstances contained in the Georgia and Florida
statutes. See id; notes 2561 & 2563 supra. The jury must determine whether the defendant acted
with specific intent and whether he killed under one of the enumerated circumstances. A finding
that only one condition existed resulted in a conviction for second-degree murder and a

mandatory sentence of life imprisonment at hard labor. La. Rev. Stat. Ann. �14:30.1 (West
1975). A finding of both conditions, however, resulted in a conviction for first-degree murder and

a mandatory death sentence, regardless of jury recommendations of leniency. See id. �14:30
(mandatory death sentence); La. CODE CRIM. PROC ANN. art. 817 (West Supp. 1975) (no
leniency).

2566. Gregg v. Georgia, 96 S. Ct. 2909, 2932 (1976); Jurek v. Texas, 96 S. Ct. 2950, 2958
(1976); Proffitt v. Florida, 96 S. Ct. 2960, 2970 (1976); Woodson v. North Carolina, 96 S. Ct.
2978, 2991 (1976); Roberts v. Louisiana, 96 S. Ct. 3001, 3007 (1976); see Furman v. Georgia,
408 U.S. 238, 309-10 (1972) (Stewart, J., concurring) (petitioners capriciously selected random
handful upon whom death penalty imposed); id. at 313 (White, J., concurring) (no basis for

distinguishing few cases in which death penalty imposed from many in which not imposed); id.
at 398-99 (Burger, C.J., dissenting) (decision rests on perceived failure of discretionary
sentencing to follow rational pattern).

2567. Gregg v. Georgia, 96 S. Ct. 2909, 2935 (1976).
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The plurality invalidated the North Carolina and Louisiana statutes

on three related grounds. The broadest of these is that a statute

making the death penalty mandatory for a particular crime departs
fundamentally from contemporary standards;2568 the frequent imposi
tion of life sentences under discretionary statutes indicates that juries
often view death as inappropriate.2569 A second ground for

invalidating the mandatory statutes is that each "papers over" the

problem of unchecked jury discretion because juries still may acquit,
solely out of reluctance to impose the death penalty.2570 Finally, the
mandatory statutes preclude constitutionally required consideration
of the individual defendant's character and record and the

circumstances of the particular crime.2571 The plurality attached little

significance to the Louisiana statute's narrowly defined class of

capital crimes and system of responsive verdicts that distinguished it

from the North Carolina statute.2572
The Georgia, Texas, and Florida sentencing procedures survived

scrutiny because they complied with Furman's prohibition of

capricious and arbitrary death sentences.2573 In particular, each
identifies certain aggravating and mitigating factors that serve to

channel sentencing discretion and to enable consideration of the

2568. Woodson v. North Carolina, 96 S. Ct. 2978, 2984-87, 2990 (1976) (history of

increasing aversion to common law rule making death penalty mandatory for broad class of

crimes); Roberts v. Louisiana, 96 S. Ct. 3001, 3006 (1976) (trend rejects notion that individual
culpability measured by category of crime committed). The plurality emphasized the
importance of the jury's role as a link between contemporary values and the penal
system. Woodson v. North Carolina, supra at 2987. The Constitution, however, does not

require that the death penalty be imposed by a jury. Proffitt v. Florida, 96 S. Ct. 2960,
2966 (1976).
2569. Woodson v. North Carolina, 96 S. Ct. 2978, 2987-88 (1976).
2570. Id. at 2990-91. A mandatory statute not only rests the sentencing determination on

the particular jury's willingness to defy its instructions not to consider the consequences of its
verdict, but also precludes meaningful appellate review of arbitrary and capricious decisions. Id at
2991.
2571. Id. at 2991. Although such focus on the particular defendant ordinarily is not a

constitutional imperative, the eighth amendment makes such individual consideration
indispensable in capital cases. Id.; see Pennsylvania v. Ashe, 302 U.S. 51, 55 (1937) (justice
requires that sentencing determinations include consideration of character and propensities of
defendant and circumstances of crime).

2572. Roberts v. Louisiana, 96 S. Ct. 3001, 3005-07 (1976). The difference in definition
was dismissed as not of constitutional significance and immaterial to the essential infirmities of
mandatory death penalty statutes. Id. at 3006. The responsive verdict system in Louisiana
required the jury in each first degree murder case to be instructed also on second-degree
murder and manslaughter. LA. CODE CRIM. Proc. ANN. arts. 809, 814 (Supp. 1976). The
system lacked standards to guide the jury and invited the jury to convict on a lesser offense
solely because it deemed the death penalty inappropriate for what otherwise constituted first-
degree murder. Roberts v. Louisiana, supra at 3007.

2573. Gregg v. Georgia, 96 S. Ct. 2909, 294041 (1976); Jurek v. Texas, 96 S Ct 2950
2958 (1976); Proffitt v. Florida, 96 S. Ct. 2960, 2970 (1976).
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particular defendant and his crime.2574 The plurality rejected
assertions that the criminal justice system remains unconstitutionally
arbitrary at many stages2575 and that certain statutory aggravating or

mitigating factors are impermissibly vague or broad.2576 It also
emphasized that appellate review in each statutory scheme assured
both fairness in the particular case and uniformity among all cases of
the same kind.2577

Although the Chief Justice and Justices White, Blackmun, and

Rehnquist concurred in the three cases upholding death penalty
statutes,2578 they dissented from the plurality's invalidation of the
mandatory death penalty statutes of North Carolina and Louisi
ana.2579 Justice Rehnquist took issue with the plurality on each of the
three constitutional deficiencies it found in the North Carolina

2574. See Gregg v. Georgia, 96 S. Ct. 2909, 2936-37 (1976); Jurek v. Texas, 96 S. Ct. 2950,
2957 (1976); Proffitt v. Florida, 96 S. Ct. 2960, 2966 (1976); notes 2561-63 supra. A

procedure that allows consideration only of aggravating circumstances would be unconstitu
tional. See Jurek v. Texas, 96 S. Ct. 2950, 2956 (1976) (Texas procedures constitutional
because consideration of "particularized mitigating factors permitted").
2575. Gregg v. Georgia, 96 S. Ct. 2909, 2937 (1976) (possibility that the prosecutor may

not press for the death penalty, jury may convict for lesser included offense, or Governor may
commute death sentence not determinative; Furman applies to individuals convicted of capital
offenses); see Jurek v. Texas, 96 S. Ct. 2950, 2957 (1976); Proffitt v. Florida, 96 S. Ct. 2960,
2967 (1976).
2576. Gregg v. Georgia, 96 S. Ct. 2909, 2938-39 (1976); Jurek v. Texas, 96 S. Ct. 2950,

2957-58 (1976); Proffitt v. Florida, 96 S. Ct. 2960, 2967-69 (1976). The petitioners in both

Gregg and Proffitt argued that statutory aggravating factors relating to particularly atrocious,
cruel, or inhuman murders might apply to virtually any murder. Gregg v. Georgia, supra at

2938 & n.52; Proffitt v. Florida, supra at 2967-68. In each case, the plurality held that the
construction that the state supreme courts had given the provisions was sufficiently narrow to

be of guidance to sentencing authorities. Gregg v. Georgia, supra at 2938-39 & nn.52-54;
Proffitt v. Florida, supra at 2968. The petitioners in Jurek asserted that the statutory question
relating to the probability of the defendant's committing future violent acts that constitute a

threat to society was impossible to answer accurately. Jurek v. Texas, supra at 2957. Conceding
the difficulty of such a determination, the plurality noted that other sentencing decisions, as

well as bail and parole decisions, require analogous assessment of an individual's propensities.
Id. at 2957-58.

2577. Gregg v. Georgia, 96 S. Ct. 2909, 2937 (1976) (state supreme court review ensures

that death sentence not disproportionate); Jurek v. Texas, 96 S. Ct. 2950, 2958 (1976)
(prompt review by court with statewide jurisdiction promotes evenhanded, rational, and

consistent imposition of death penalty); Proffitt v. Florida, 96 S. Ct. 2960, 2967 (1976)
(review to ensure consistency with sentences imposed in similar circumstances).

2578. Gregg v. Georgia, 96 S. Ct. 2909, 2941 (1976) (White, J., with Burger, C.J. &

Rehnquist, J., concurring in the judgment); id. at 2950 (Blackmun, J., concurring in the

judgment); Jurek v. Texas, 96 S. Ct. 2950, 2959 (1976) (White, J., with Burger, C.J. &

Rehnquist, J., concurring in the judgment); id. at 2960 (Blackmun, J., concurring in the

judgment); Proffitt v. Florida, 96 S. Ct. 2960, 2970 (1976) (White, J., with Burger, C.J. &

Rehnquist, J., concurring in the judgment); id. at 2971 (Blackmun, J., concurring in the

judgment).
2579. Roberts v. Louisiana, 96 S. Ct. 3001, 3008 (1976) (Burger, C.J., dissenting); id. at

3008 (White, J., with Burger, C.J., Blackmun & Rehnquist, JJ., dissenting); id. at 3020

(Blackmun, J., dissenting); Woodson v. North Carolina, 96 S. Ct. 2978, 2992 (1976) (White, J.,
with Burger, C.J. & Rehnquist, J., dissenting); id. at 2993 (Blackmun, J., dissenting).
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statute.2580 Justice White's dissent from the invalidation of the
Louisiana statute accused the plurality of unjustified interference

with the legislative prerogative2581 and concluded that the Texas

statute was not constitutionally distinguishable from the Louisiana
scheme.2582

Length of Sentence and Conditions of Confinement. Courts
of appeals review specific sentences to ensure that they conform to

the statutory scheme2583 and result from a proper exercise of judicial
discretion.2584 To attack a sentence that is within the statutory

2580. Woodson v. North Carolina, 96 S. Ct. 2978, 2993-3000 (1976) (Rehnquist, J.,
dissenting). Justice Rehnquist found the plurality mistaken in the assertion that the practice of

sentencing to death all persons convicted of a particular offense has been rejected by society as

unduly harsh and rigid; the recent enactment of mandatory statutes proved that some states

preferred mandatory capital punishment to no capital punishment at all. Id. at 2993-96.

Conceding that the mandatory statutes allowed for broad sentencing discretion, Justice Rehnquist
suggested that a jury weighing aggravating and mitigating evidence possesses as much
"unbridled" discretion within the meaning of Furman. Id. at 2996-97. Finally, he condemned
the plurality's requirement of objective standards and "particularized" consideration as injecting
into the cruel and unusual punishment clause procedural requirements unsupported by prior
decisions. Id. at 2994. Turning to the plurality's emphasis on the appellate review procedures in
Georgia, Florida, and Texas, he questioned the ability of state appellate courts to provide for
uniform sentencing and noted that the appellate courts of those states are foreclosed from

meaningful review of decisions not to impose the death penalty. Id. at 2998.
2581. Roberts v. Louisiana, 96 S. Ct. 3001, 3020 (1976) (White, J., with Burger, C.J.,

Blackmun & Rehnquist, JJ., dissenting). Justice White assailed the plurality for reading into the
history of the death penalty "an affirmative legislative preference for discretionary systems . . . ."
Id. at 3019.

2582. Id. In criticizing the plurality's assertion that mandatory statutes will impel juries to
acquit in violation of their oaths, he asserted that Georgia and Florida juries exercise at least as

much unbridled discretion in their deliberations on aggravating and mitigating circumstances. Id.
2583. E.g., Kehrli v. Sprinkle, 524 F.2d 328, 332 (10th Cir. 1975), cert, denied, 96 S. Ct.

3165 (1976) (court-martial sentence to 3 years' hard labor and $15,000 fine or 4 years' hard
labor in lieu of fine permitted); Guam v. Root, 524 F.2d 195, 198 (9th Cir. 1975), cerf.
denied, 423 U.S. 1076 (1976) (life sentence for armed robbery within maximum limits); Giblin
v. United States, 523 F.2d 42, 45 (8th Cir. 1975), cert, denied, 96 S. Ct. 1470 (1976)
(100-year sentence for violation of federal kidnapping law within statutory limits); United
States v. Rivera-Marquez, 519 F.2d 1227, 1229 (9th Cir.), cert, denied, 423 U.S. 949 (1975)
(lifetime parole term imposed in addition to prison sentence for cocaine smuggling upheld); see
Griffin v. Warden, 517 F.2d 756, 757 (4th Cir.), cerf. denied, 423 U.S. 990 (1975) (mandatory
life sentence imposed under West Virginia habitual offenders act upheld in light of serious
nature of offenses on which sentence based).

2584. United States v. Thevis, 526 F.2d 989, 991 (5th Cir. 1976), petition for cert filed 44
U.S.L.W. 3641 (U.S. May 3, 1976) (No. 75-1600) (3-year sentence consecutive to previous
5-year sentence within discretion); United States v. Danley, 523 F.2d 369, 370-71 (9th Cir.
1975), cerf. denied, 424 U.S. 929 (1976) ($15,000 fine for obscenity convictions within discretion
when $65,000 fine possible); Giblin v. United States, 523 F.2d 42, 45 (8th Cir.
1975), cerf. denied, 96 S. Ct. 1470 (1976) (100-year sentence for kidnap-murder not gross
violation of discretion); United States v. Rivera-Marquez, 519 F.2d 1227, 1229 & n.2 (9th Cir.),
cerf. denied, 423 U.S. 949 (1975) (within discretion to impose lifetime parole on 60-year-old
defendant with six prior convictions and failing health due to cancer); United States v. Leyva,
513 F.2d 774, 780 (5th Cir. 1975) (35-year criminal contempt sentence imposed consecutive to
12-year sentence on 44-year-old man whose refusal to testify based partly on fear for personal
safety shocking; resentenced to 2 years); Saunders v. Superintendent, No. 75-1258, at 2 (4thCir. Sept. 19, 1975) (unpublished per curiam opinion) (sentence for rape and abduction uphelddespite defendant's youth, because of nature of crime and prison criminal record).
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scheme a defendant must challenge the constitutionality of the
statute by showing that his sentence constitutes cruel and unusual
punishment.2585 Courts rarely find a punishment cruel and unusual on
the basis of the length of the sentence alone;2586 however, in Downey
v. Perini2567 the Sixth Circuit held that a sentence of 30 to 60 years
for possession and sale of marijuana violated the eighth amendment
solely because of the length of imprisonment imposed.2588

Prison conditions that offend contemporary notions of decency
may constitute cruel and unusual punishment,2589 particularly if not

2585. United States v. Rivera-Marquez, 519 F.2d 1227, 1229 (9th Cir.), cert, denied, 423
U.S. 949 (1975).

2586. Downey v. Perini, 518 F.2d 1288, 1290 (6th Cir.) (dictum), vacated and remanded,
423 U.S. 993 (1975); see Irwin v. Wolff, 529 F.2d 1119, 1124 (8th Cir. 1976) (indeterminate
commitment under Nebraska sexual sociopath statute not per se indication of cruel and unusual

punishment).
2587. 518 F.2d 1288 (6th Cir.), vacated and remanded, 423 U.S. 993 (1975).
2588. Id. at 1290, 1292. Several months after the circuit court decision, a new Ohio statute

with substantially lesser penalties took effect. OHIO REV. CODE ANN. �2905.03 (Page Supp.
1976). The Supreme Court vacated and remanded for reconsideration in light of the amended
statute. 423 U.S. 993 (1975); 1975 House Bill No. 300, �3, reprinted in OHIO REV. CODE
ANN. �2925.01 (Page Supp. 1976) (providing for resentencing of prisoners convicted under the

prior act).
The Sixth Circuit noted that the petitioner had never before been convicted of a drug-related

offense and that the amounts of marijuana involved were very small. 518 F.2d at 1289. The
court found the minimum sentences were excessive and disproportionate penalties in

comparison to other states' treatment of similar offenses and to Ohio's treatment of different
offenses such as armed robbery, burglary, rape, and voluntary manslaughter, all of which are

punishable by a minimum of 4 to 7 years. Id. at 1291-92; OHIO REV. CODE ANN.

�2903.03(B) (Page 1975) (voluntary manslaughter felony in first degree); id. �2907.02(B)
(rape; same); id �2911.01(B) (armed robbery; same); id. �2911.11(B) (aggravated burglary;
same); id. �2929.11(B)(1) (felony in first degree sentence: minimum, 4 to 7 years; maximum,
25 years). See generally 1976 Wis. L. REV. 655.
2589. Trop v. Dulles, 356 U.S. 86, 101 (1958). Compare Greear v. Loving, F.2d ,

, No. 75-1430, at 2-4 (4th Cir. Apr. 22, 1976) (complaint alleging prison officials willfully
fired tear gas device in plaintiff's face and denied him medical attention raises genuine issues of

material fact) and Kirby v. Blackledge, 530 F.2d 583, 586-87 (4th Cir. 1976) (complaint
alleging use of "Chinese" strip cell, without bedding, light, or toilet, and inadequacy of exercise,
access to library, medical treatment, and heating in North Carolina prison raises genuine issue of

material fact) and Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 866 (4th Cir.

1975) (en banc) (indefinite restrictions on exercise might constitute cruel and unusual

punishment if harmful to prisoner's health) with Mason v. Ciccone, 531 F.2d 867, 872 (8th Cir.

1976) (denial of prisoner's request for particular prison doctor not cruel and unusual in light of
admission that any doctor could treat ailment) and Kent v. United States, No. 75-1319, at 5

(4th Cir. Jan. 26, 1976) (unpublished per curiam opinion) (dissatisfaction with rehabilitation

program does not constitute cruel and unusual punishment) and Russell v. Sheffer, 528 F.2d

318, 319 (4th Cir. 1975) (per curiam) (alleged denial of adequate medical treatment not cruel

and unusual in light of constant medical supervision of prisoner; questions of medical judgment
not subject to review) and Shields v. Hopper, 519 F.2d 1131, 1132 (5th Cir. 1975) (per
curiam) (assignment to regular prison work detail not cruel and unusual). See also United States

ex rel. Schuster v. Vincent, 524 F.2d 153, 160-61 (2d Cir. 1975) (prisoner's confinement

without hearing to mental hospital for 31 years, including 3-year delay in complying with court

order to hold sanity hearing, violates elemental standards of decency, if not eighth amendment);
Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d 392, 398-99 (2d Cir. 1975)
(placing two detainees in 5- by 8-foot cells designed for one violates due process and equal
protection).
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justified in terms of a legitimate penological concern.2590 Corrections

officials may not justify overcrowded conditions by pleading lack of

funds.2591 Although courts lack authority to order increased funding
of prisons to alleviate overcrowding, they may order prison
populations reduced.2592 In Costello v. Wainwright2593 a panel of the
Fifth Circuit affirmed a district court order requiring Florida

correctional authorities to reduce the population of Florida

prisons.2594 On rehearing en banc, however, the Fifth Circuit held that

a single district court judge could not enter the order because to

comply prison officials would have to act in excess of their statutory
authority.2595 The Fifth Circuit remanded the case for the district
court to grant only such relief as it could provide without passing on

the constitutionality of the state statute prescribing the prison
officials' authority and to determine whether the convention of a

three-judge court would be appropriate.2596
Two circuits this term reviewed at length the circumstances under

which a prisoner constitutionally may be placed in administrative

segregation for his own protection or for that of other inmates. In

Kelly v. Brewer2597 the Eighth Circuit focused upon the procedural
infirmities in a decision to segregate indefinitely two inmates who
had attacked and, in one case, murdered prison guards.2598 Without

specifically relying upon the eighth amendment,2599 the court decided
that administrative segregation is unconstitutional if imposed for

2590. Sweet v. South Carolina Dep't of Corrections, 529 F.2d 854, 863-64 (4th Cir. 1975)
(en banc) (refusal to allow putative stool pigeon to attend regular religious services based on

legitimate concern for his protection); see McCray v. Burrell, 516 F.2d 357, 368-69 (4th Cir.
1975) (en banc), cert, dismissed, 96 S. Ct. 2640 (1976) (confinement of alleged mentally
disturbed prisoner in observation cell without bedding, water, and toilet facilities harsher than
necessary to prevent harm to self or others).
2591. Costello v. Wainwright, 525 F.2d 1239, 1252 (5th Cir.), aff'd in part rev'd in part en

banc, 539 F.2d 547 (5th Cir. 1976) (constitutional rights of prisoners not dependent upon
action of state legislature); Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d
392, 399 (2d Cir. 1975) (inadequate resources never excuse deprivation of detainees'
constitutional rights).

2592. Costello v. Wainwright, 525 F.2d 1239, 1252 (5th Cir.), aff'd in part rev'd in part en
banc, 539 F.2d 547 (5th Cir. 1976) (affirming injunction ordering state correctional authority
to reduce prison population); Detainees of Brooklyn House of Detention v. Malcolm, 520 F.2d
392, 399 (2d Cir. 1975) (dictum) (remand for determination of proper remedy).
2593. 525 F.2d 1239 (5th Cir.), aff'd in part rev'd in part en banc, 539 F.2d 547 (5th Cir

1976).
2594. Id. at 1246-49.
2595. 539 F.2d at 552.
2596. Id.
2597. 525 F.2d 394 (8th Cir. 1975).
2598. Id. at 396.
2599. After initially noting that the prisoners' section 1983 actions rested on due process

equal protection, and cruel and unusual punishment grounds, the court employed a broad
standard of "constitutionality" without indicating which constitutional guarantees were
violated. Id. at 395, 399.
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reasons other than concern for the safety of the prisoner or

others,2600 and if protracted indefinitely without periodic review of
the necessity of segregation.2601 In Sweet v. South Carolina
Department of Corrections2602 the Fourth Circuit reviewed the claims
of a prisoner segregated for his own protection under a standard that
balanced the prisoner's rights against the need to maintain order and
security.2603 For example, although a prisoner's right to exercise his
religion ranks high on the scale of constitutional rights,2604 the threat
to prison discipline posed by an unpopular inmate's presence at

regular services justifies limiting the inmate to cell visits by the
chaplain.2605 Nevertheless, restrictions on opportunity for exercise
that affect a prisoner's health and that cannot be justified in terms of
security or administrative difficulties may violate the prisoner's
constitutional rights.2606

FEDERAL INTERVENTION IN PENDING STATE
CRIMINAL PROCEEDINGS

Under Younger v. Harris,2607 principles of equity, comity, and
federalism generally bar a federal court from intervening in pending
state criminal proceedings.2608 Unconstitutionality of the underlying

2600. Id. at 400. Among the purposes deemed irrelevant to a decision to impose
administrative segregation are a desire to punish the inmate for his conduct or deter other
inmates from engaging in similar conduct, to cater to the prison personnel's desire to see the
inmate punished, or to protect him from their retaliation. Id. at 400-01.

2601. Id. at 400. The court indicated that the prison warden could not constitutionally
segregate an inmate indefinitely merely because the inmate was convicted of killing a guard. Id.
at 401.

2602. 529 F.2d 854 (4th Cir. 1975) (en banc).
2603. Id. at 859-60.
2604. Id. at 863. The court distinguished between the freedom to hold religious beliefs,

deemed absolute, and freedom to exercise them, which is subject to restriction. Id.
2605. Id. The court noted that if one segregated inmate was allowed to attend chapel

services under guard, no legitimate reason existed to reject others' requests for permission to do
so, and that accession to such requests would strain prison resources. Id. The court also upheld
the prison authorities' refusal to conduct services in the cellblock corridor on the ground that
no prisoner should be compelled to hear services. Id. at 864.

2606. Id. at 865-66. The court indicated that restrictions may be constitutionally permissible
in the short term, but would be cruel and unusual punishment if extended to the point of
being harmful to the prisoner's health. Id. at 866. The court remanded in part, directing that
the district court determine if the limitations on exercise had affected the prisoner's health and
if additional exercise time was practical. Id.

2607. 401 U.S. 37 (1971).
2608. Id. at 43-45. See generally Comment, Federal Intervention in State Criminal

Proceedings: Inadequate Remedies in Adequate Forums, 63 GEO. L.J. 1143 (1975). The

applicability of Younger considerations to court proceedings pending in the District of
Columbia is not clear. Compare Utz v. Cullinane, 520 F.2d 467, 472-73 n.9 (D.C. Cir. 1975)
(comity and federalism irrelevant to civil proceedings prior to the District of Columbia Court
Reform and Criminal Procedure Act of 1970, because district court was only forum available)
with Sullivan v. Murphy, 478 F.2d 938, 961-62 & n.35 (D.C. Cir.), cert, denied, 414 U.S. 880

(1973) (District of Columbia Court Reform and Criminal Procedure Act of 1970 may indicate
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criminal statute alone does not warrant intervention,2609 although a

federal court may enjoin a statute that is flagrantly and patently
unconstitutional on its face.2610 When a state defendant requests
federal declaratory or injunctive relief against a pending state

prosecution, the district court must abstain unless the defendant will
suffer great and immediate irreparable injury.2611 Because it is

presumed that state courts abide by the United States Constitution in

congressional intent to pattern District of Columbia court system after the states). Similarly,
the propriety of district court intervention in pending proceedings in territorial courts of the
United States may be evaluated under the Younger doctrine. See King v. Morton, 520 F.2d

1140, 1149-50 (D.C. Cir. 1975) (Tamm, J., dissenting) (criminal proceedings in courts of

American Samoa).
Intertwined with the judicial doctrines of deference espoused in the Younger line of cases,

the federal Anti-Injunction Act expressly prohibits federal courts from issuing injunctions
staying state court proceedings, unless "authorized by act of Congress, or where necessary in
aid of its jurisdiction, or to protect or effectuate its judgments." 28 U.S.C. �2283 (1970).
Actions under the Civil Rights Act of 1871 have been excepted from the limiting effect of the
Anti-Injunction Act. See Mitchum v. Foster, 407 U.S. 225, 243 (1972) (Civil Rights Act was to
interpose federal courts between the state and the people, and injunctions expressly provided);
Civil Rights Act of 1871, 42 U.S.C. �1983 (1970) (authorizes federal suits in equity to protect
civil rights). Nonetheless, section 1983 actions are governed by equity, comity, and federalism
interests, which generally prohibit federal intervention in criminal proceedings. Mitchum v.

Foster, supra at 243 (remand for consideration of Younger applicability independent of

Anti-Injunction Act); see Sumey v. City of Martinsville, F.2d , , No. 75-1613, at 2-3
(4th Cir. Feb. 27, 1976) (per curiam) (action properly dismissed because no allegation that
underlying state prosecution brought in bad faith); Timmerman v. Brown, 528 F.2d 811,
814-15 (4th Cir. 1975) (district court should have intervened to review allegations of bad faith
and harassment); Bedrosian v. Mintz, 518 F.2d 396, 399 (2d Cir. 1975) (district court properly
refused to review state court's denial of defendant's request for fees to obtain out-of-state
counsel); Anonymous J. v. Bar Ass'n, 515 F.2d 435, 437 (2d Cir.) (per curiam), cerf. denied, 423
U.S. 840 (1975) (district court properly refused to intervene to correct alleged
constitutional violations by state bar association in prosecuting disciplinary proceeding).
Abstention under Younger apparently is not jurisdictional and may be waived by the parties.
Sosna v. Iowa, 419 U.S. 393, 396-97 n.3 (1975) (Court acceded to parties' request that it not
abstain on Younger grounds); see Huffman v. Pursue, Ltd., 420 U.S. 592, 613 n.l (1975)
(Brennan, J., dissenting) (because majority assumed that Younger doctrine not jurisdictional and
the parties did not raise issue, Court should not have addressed propriety of intervention);
McCune v. Frank, 521 F.2d 1152, 1157 n.15 (2d Cir. 1975) (dictum) (nonjurisdictional nature
of Younger doctrine noted in remand for determination of propriety of federal intervention).
But cf. Mendez v. Heller, 530 F.2d 457, 461 n.2 (2d Cir. 1976) (Oakes, J., concurring) (if state
court takes jurisdiction in divorce action, federal court deprived of jurisdiction over federal
constitutional issues). See also Norris v. Georgia, 522 F.2d 1006, 1012 (4th Cir. 1975) (in
habeas corpus action, principles of comity and federalism command that federal court remain
within bounds of in personam jurisdiction; validity of habeas corpus matters arising outside of
jurisdiction may be adjudicated only if they form basis for confinement within jurisdiction).

2609. Younger v. Harris, 401 U.S. 37, 50-51, 53-54 (1971) (alleged unconstitutionality and
first amendment chilling effect of state criminal statute not sufficient to warrant federal
intervention); see White v. Fleming, 522 F.2d 730, 731 n.l (7th Cir. 1975) (dictum) (suggestion
that district court should have dismissed under Younger a federal claim alleging sexual
discrimination under state criminal statute).
2610. Younger v. Harris, 401 U.S. 37, 53-54 (1971); id. at 56 (Stewart, J., concurring); see

Huffman v. Pursue, Ltd., 420 U.S. 592, 611 (1975) (remand for review of state nuisance
statute by which motion picture theater closed).

2611. Younger v. Harris, 401 U.S. 37, 46 (1971) (allegations that statute giving rise to
prosecution violative of first amendment showed no irreparable injury); Samuels v. Mackell 401
U.S. 66, 68-69 (1971) (no irreparable injury shown in prosecution under criminal anarchy
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hearing state criminal prosecutions,2612 the federal litigant must show
that the injury cannot be averted by defending against the state

charges.2613 Nevertheless, a state prosecution brought in bad faith or

statute); see Bonner v. Circuit Court, 526 F.2d 1331, 1335 (8th Cir. 1975) (en banc), cert.
denied, 424 U.S. 946 (1976) (speculative allegations of judicial conspiracy to obtain confessions
from black defendants did not show irreparable injury); Bedrosian v. Mintz, 518 F.2d 396,
399-400 (2d Cir. 1975) (refusal of court to award fees to permit state defendants to obtain
out-of-state counsel did not cause irreparable injury); Goodrich v. Supreme Court, 511 F.2d
316, 317 (8th Cir. 1975) (due process violations in state disbarment proceeding did not indicate
irreparable injury). Regardless of whether the federal relief sought is injunctive or declaratory,
the courts generally apply the same analysis in deciding whether interference with the pending
state criminal proceeding is warranted. Samuels v. Mackell, 401 U.S. 66, 72-73 (1971) (same
equitable principles to be applied); Bonner v. Circuit Court, 526 F.2d 1331, 1337 (8th Cir.
1975) (en banc), cert, denied, 424 U.S. 946 (1976) (declaratory judgment involves same

interference with state proceedings as injunction); Bedrosian v. Mintz, 518 F.2d 396, 400 (2d
Cir. 1975) (same); see Ahrensfeld v. Stephens, 528 F.2d 193, 197 n.6 (7th Cir. 1975) (state
condemnation suit pending); McCune v. Frank, 521 F.2d 1152, 1157 (2d Cir. 1975) (police
disciplinary proceeding pending). An extraordinary factual situation will not justify federal

intervention, absent a showing of immediate harm. Kugler v. Helfant, 421 U.S. 117, 125-26
(1975) (allegation by municipal court judge that he could not get fair trial in state court due to

collusion between state supreme court justices and prosecution insufficient to justify federal

equitable relief).
2612. Huffman v. Pursue, Ltd., 420 U.S. 592, 611 (1975); see Ahrensfeld v. Stephens, 528

F.2d 193, 198-99 (7th Cir. 1975) (eminent domain proceeding); Bonner v. Circuit Court, 526
F.2d 1331, 1336, 1337 (8th Cir. 1975) (en banc), cert, denied, 424 U.S. 946 (1976) (criminal
proceeding); Horvath v. City of Chicago, 510 F.2d 594, 597 (7th Cir. 1975) (nuisance
proceeding to close massage parlors). The ruling of the highest court of the state on federal
constitutional questions may be appealed directly to the United States Supreme Court as a

matter of right. 28 U.S.C. �1257(2) (1970); see Huffman v. Pursue, Ltd., supra at 605.
The presumption that state courts will vindicate the state defendant's federal constitutional

rights is not conclusive; the Second Circuit has ruled that a showing that the state forum is
biased against the defendant can constitute an "extraordinary circumstance" warranting federal
court intervention. McCune v. Frank, 521 F.2d 1152, 1158 (2d Cir. 1975) (remand for
consideration of allegation that state forum biased). But see Kugler v. Helfant, 421 U.S. 117,
124, 127-29 (1975) (presumption of fair state forum not overcome by allegation of collusion
between state supreme court justices and prosecution); Bonner v. Circuit Court, supra at

1337-38 (presumption of competence of state judges not overcome by allegations of racially
discriminatory coercion of guilty pleas by judges and public attorneys).

2613. Younger v. Harris, 401 U.S. 37, 46 (1971); see MTM, Inc. v. Baxley, 523 F.2d 1255,
1257 (5th Cir. 1975) (per curiam) (theater owner can test constitutional claim in defense

against civil nuisance abatement proceeding in state court); Horvath v. City of Chicago, 510
F.2d 594, 595-96 (7th Cir. 1975) (vagueness of statute could be tested in threatened civil

proceeding to close massage parlor operations). In ruling on the availability of federal habeas

corpus relief, the courts similarly have examined whether the alleged infringement could be
avoided by defending against the state prosecution. Tatzel v. Hanlon, 530 F.2d 1205, 1206 (5th
Cir. 1976) (federal relief inappropriate because alleged vagueness of statute could be tested in

pending state prosecution for entering motel room for purpose of prostitution, lewdness, or
assignations); United States ex rel. Webb v. Court of Common Pleas, 516 F.2d 1034, 1039 n.18

(3d Cir. 1975) (federal habeas relief improperly denied because alleged double jeopardy
violation could not be eliminated by defense against repeated prosecution); Glenn v. Askew,
513 F.2d 61, 63 (5th Cir. 1975) (federal habeas relief should have been denied because

unconstitutionality of disorderly conduct statute could be tested in pending prosecution). If the
state prosecution threatens the state defendant's civil rights, or discriminates in the enforcement

of those rights, the state defendant under some circumstances may remove the case to federal

court. 28 U.S.C. �1443 (1970); see Johnson v. Mississippi, 421 U.S. 213, 219 (1975) (removal of
trial of black defendants charged with illegally conspiring to arrange work boycott not justified by
allegations that statute unconstitutional and charges racially motivated; section 1443 removal
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for the purpose of harassment is an extraordinary circumstance

justifying intervention.2614
In considering relief from threatened, rather than pending, state

prosecution, Younger considerations have less force,2615 and equitable
intervention is more often appropriate.2616 After state proceedings are

completed, the state defendant may seek federal relief without facing
Younger restraints;2617 however, principles of exhaustion of state

remedies and res judicata may bar litigation in federal court of

constitutional issues raised and decided in the state proceedings.2618 If

warranted only upon showing that federal rights to racial equality were denied and that those

rights cannot be enforced by state court); see Delavigne v. Delavigne, 530 F.2d 598, 600-01 (4th
Cir. 1976) (divorce action improperly removed under section 1443 on allegations of sexual
discrimination in state's enforcement of divorce laws; section 1443 applies only to racial
discrimination).
2614. Perez v. Ledesma, 401 U.S. 82, 85 (1971) (state prosecution under obscenity statute;

no showing of bad faith or harassment and defendant free to raise claims in state court);
Timmerman v. Brown, 528 F.2d 811, 814-15 (4th Cir. 1975) (dismissal of prisoners' civil rights
suit in federal court reversed; bad faith prosecution and official harassment justify intervention
under Younger); see Huffman v. Pursue, Ltd., 420 U.S. 592, 611 (1975) (standards applied to
civil nuisance action instituted by state); Dombrowski v. Pfister, 380 U.S. 479, 485-86 (1965)
(threatened prosecutions for subversive activity; evidence of harassment without expectation of
securing valid convictions justified intervention).

2615. Steffel v. Thompson, 415 U.S. 452, 462 (1974) (relief from threatened arrest for
leafleting).

2616. Planned Parenthood v. Danforth, 96 S. Ct. 2831, 2837, 284748 (1976) (declaratory
and injunctive relief against prospective prosecution under state abortion statute appropriate);
cf. White v. Fleming, 522 F.2d 730, 731, 737 & n.l (5th Cir. 1975) (Younger inapplicable
when, although the federal claim was sought during the pendency of state prosecution,
injunctive and declaratory relief granted following dismissal of state proceedings). There is some

indication that, in the context of threatened rather than pending proceedings, declaratory relief
is less intrusive than is injunctive relief. Steffel v. Thompson, 415 U.S. 452, 471-75 (1974)
(declaratory relief less intrusive and may be considered independently of injunctive relief); Age
of Majority Educational Corp. v. Preller, 512 F.2d 1241, 1245 (4th Cir. 1975) (en banc)
(remand for consideration of declaratory relief only from possible enforcement of state motion
picture censorship statute). Equitable notions, applicable under Younger, may still argue against
federal intervention. See id. at 1245 (doctrine of unclean hands bars injunctive relief for
prospective state defendant who filed for federal relief before beginning operations that might
violate state law; deliberate strategy to avoid possible exercise of state jurisdiction). When
seeking declaratory relief, a federal plaintiff in these circumstances may run afoul of the case or

controversy requirement of the Constitution. See Steffel v. Thompson, supra at 458-59; Younger
v. Harris, 401 U.S. 37, 58 (1971) (Brennan, J., concurring) (no ripe controversy as to parties not
being prosecuted or threatened with prosecution); Lambert v. Turner, 525 F.2d
1101, 1102 (6th Cir. 1975) (per curiam) (attorney has no standing to sue on behalf of future
clients or potential future clients on allegation that state courts not enforcing indigent's
right to counsel and otherwise discriminating against indigent defendants).
2617. See King v. Morton, 520 F.2d 1140, 1144 (D.C. Cir. 1975) (dismissal of suit of United

States citizen denied jury trial in courts of American Samoa reversed; federal claim had been
brought prior to completion of criminal trial, but remand had occurred after); Utz v. Cullinane
520 F.2d 467, 473 n.9 (D.C. Cir. 1975) (denial of relief preventing distribution of arrest records
reversed; criminal proceedings completed when opinion issued and action directed at routine
administrative practice rather than particular criminal proceedings).

2618. See Huffman v. Pursue, Ltd., 420 U.S. 592, 606-08 & n.18 (1975) (section 1983 action
challenging constitutionality of quasi-criminal nuisance abatement proceeding); Goodrich v
Supreme Court, 511 F.2d 316, 318 & nn.7 & 8 (8th Cir. 1975) (section 1983 action
challenging constitutionality of disbarment proceeding brought in state court). Thus, although
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the federal claim is filed before the start of the state proceedings, but
those proceedings begin before any significant action has been taken

by the district court, the full deference appropriate to pending
proceedings must be accorded.2619

Federal district courts may more readily grant relief directed not at
the merits of the state prosecution but at collateral matters, such as

legality of pretrial detention or disclosure of arrest records, because
such relief threatens less interference with the state criminal

process.2620 Likewise, a state prisoner may more appropriately be

granted relief by a federal court if he attacks only matters collateral
to confinement, rather than the validity of confinement. In Fulford
v. Klein,2621 for example, a state prisoner convicted of murder alleged
that his civil rights had been violated because the prosecutor withheld
exculpatory evidence. The prisoner sued for damages without
exhausting his state appellate remedies.2622 Although the prisoner did
not request declaratory or injunctive relief, the Fifth Circuit rejected
his contention that he was not attacking the validity of his

Younger may not be applicable following completion of the state proceedings, the state

defendant's access to the federal courts may not be appreciably greater after trial than before.

Compare Younger v. Harris, 401 U.S. 37, 4344 (1971) (federal intervention in pending state

criminal proceedings limited by principles of equity, comity, and federalism) with Stone v.

Powell, 96 S. Ct. 3037, 3052 (1976) (federal habeas relief based on unconstitutional search or

seizure unavailable if state courts provide competent and fair forum for federal constitutional

claims). In denying relief, however, the Goodrich court suggested that the decision whether to

grant access to a federal forum might have been different if the state litigant had chosen not to

present his constitutional claims in the state proceedings. 511 F.2d at 318; accord, England v.

Louisiana State Bd. of Medical Examiners, 375 U.S. 411, 413 (1964) (denial of medical license
to chiropractor).

2619. Hicks v. Miranda, 422 U.S. 322, 349 (1975) (no clear showing that return of property
could not be sought and that federal claims could not be presented in state court); cf. Costello
v. Wainwright, 525 F.2d 1239, 1246 (5th Cir.), aff'd in relevant part en banc, 539 F.2d 547,
549 (5th Cir. 1976) (abstention not required in federal civil action against prison officials
because similar issue raised in state civil litigation long after federal court had taken significant
steps); Age of Majority Educational Corp. v. Preller, 512 F.2d 1241, 124648 (4th Cir. 1975)
(Widener, J., concurring) (abstention required if state proceedings pending at time federal court

issues order).
2620. Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975) (federal order calling for preliminary

hearing could not prejudice state trial on merits); Utz v. Cullinane, 520 F.2d 467, 473 n.9

(D.C. Cir. 1975) (administrative practice of transmitting arrest records to FBI enjoined; criminal
proceedings completed before opinion issued). But see Rizzo v. Goode, 423 U.S. 362, 380

(1976) (federalism requires that federal court abstain from enjoining local police grievance
procedures); Gold v. Connecticut, 531 F.2d 91, 92 (2d Cir. 1976) (per curiam) (federal court
review of gag order on counsel in pending state prosecution denied because no showing of

absence of state remedies); Wallace v. Kern, 520 F.2d 400, 405 & n.9 (2d Cir. 1975), cert.
denied, 424 U.S. 912 (1976) (Younger principles applicable to federal interference with state

criminal process, not just prosecution; federal injunctive and declaratory relief from trial delay
and improper pretrial confinement not available); Bedrosian v. Mintz, 518 F.2d 396, 399400

(2d Cir. 1975) (Younger principles required dismissal of section 1983 action seeking
appointment of out-of-state counsel in state criminal proceedings).

2621. 529 F.2d 377 (5th Cir.), rehearing en banc granted, 529 F.2d 384 (5th Cir. 1976).
2622. Id. at 378.
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conviction.2623 Viewing the gravamen of the complaint as an

allegation that the state was confining the prisoner unconstitutionally,
the court held that his exclusive federal remedy was habeas corpus,

which requires exhaustion of state remedies.2624 In Fontaine v.

Walls2625 a jailed state defendant awaiting trial brought federal suit

alleging that his civil rights had been violated by use of excessive

force and by his solitary confinement.2626 Unlike in Fulford, the Fifth

Circuit in Fontaine found that the prisoner's complaint did not go to

the validity of his confinement, but rather to a collateral matter and
was thus a legitimate subject of a federal civil rights action, even

while state proceedings were pending.2627
The Younger principles that restrict federal court intervention in

pending state criminal proceedings are applicable as well to civil and
administrative proceedings that are quasi-criminal in nature2628 and to

proceedings in military tribunals.2629 This term, the courts of appeals
found the same principles applicable to disbarment proceedings,2630 to
police departmental disciplinary proceedings,2631 and to state

proceedings concerning domestic relations,2632 eminent domain,2633
2623. Id. at 381-82. The court found the claim for damages to be a "thinly disguised

circumvention of state remedies." Id. at 381.
2624. Id. at 379, 381-82. The court remanded the case to the district court to dismiss the

claim or hold it in abeyance while considering whether the plaintiff might encounter statute of
limitations problems if forced to postpone his federal damages suit until after he had exhausted
state remedies. Id. at 382. Judge Tuttle, in partial dissent, would not require the state
defendant to exhaust state or federal habeas corpus remedies as a prerequisite to suing for

damages under the Civil Rights Act. Id. at 382-83 (Tuttle, J., concurring & dissenting).
2625. 515 F.2d 884 (5th Cir. 1975) (per curiam).
2626. Id. (section 1983 action for damages).
2627. Id. at 884-85. The complaint was "nothing more, and nothing less, than a classic

�1983 damages suit." Id. at 885.
2628. Huffman v. Pursue, Ltd., 420 U.S. 592, 607 (1975) (Younger standards apply to suit

for relief from state civil nuisance abatement proceeding to close theater allegedly showing
obscene films); see MTM, Inc. v. Baxley, 523 F.2d 1255, 1257-58 (5th Cir. 1975) (per curiam)
(same).
2629. Schlesinger v. Councilman, 420 U.S. 738, 757-58 (1975) (possession of marijuana;

Court must respect separate military court system created by Congress).
2630. Anonymous J. v. Bar Ass'n, 515 F.2d 435, 437 (2d Cir.), cert, denied, 423 U.S. 840

(1975) (alleged violation of fifth amendment rights); Anonymous v. Association of the Bar, 515
F.2d 427, 431-32 (2d Cir.), cert, denied, 423 U.S. 863 (1975) (same); Goodrich v. Supreme Court,
511 F.2d 316, 318 n.4 (8th Cir. 1975) (alleged due process violations). See also In re Abrams, 521
F.2d 1094, 1099-101, 1103-04 (3d Cir.), cerf. denied, 423 U.S. 1038 (1975) (federal court may
rely on state determination of disbarment or disciplinary action only if same sanctions imposed; if
federal court takes independent action a new hearing must be held).

2631. McCune v. Frank, 521 F.2d 1152, 1157 (2d Cir. 1975) (Younger principles must be
considered on remand from appeal of district court order granting injunctive and declaratory
relief against police regulations controlling appearance).

2632. Williams v. Williams, 532 F.2d 120, 121-22 (8th Cir. 1976) (per curiam) (father
alleged due process and equal protection violations and cruel and unusual punishment in
adoption proceedings of children); Littleton v. Fisher, 530 F.2d 691, 693 (6th Cir. 1976) (per
curiam) (section 1983 action challenging divorce and child custody order).
2633. Ahrensfeld v. Stephens, 528 F.2d 193, 198-99 (7th Cir. 1975) (alleged fifth

amendment taking-for-private-purpose violation by eminent domain action).
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and public health.2634 The courts view the state interest in these cases

as similar to that of the state in conducting criminal proceedings and
thus apply the Younger standards.2635

The procedural posture of federal claims dismissed under the
Younger doctrine is not clear. In MTM, Inc. v. Baxley2636 the
Supreme Court refused to hear an appeal from an order of a three-judge
court dismissing a claim for relief against enforcement of a state
nuisance statute.2637 The Court ruled that because a Younger dismissal
does not reach the merits of the constitutional issue, direct appeal to
the Supreme Court is not mandatory2638 and jurisdiction more

properly lies in the court of appeals.2639 In denying appeal from a

three-judge dismissal based on lack of standing, the Supreme Court in
Gonzalez v. Automatic Employees Credit Union2640 noted that appeal
is not required when the grounds for dismissal would have permitted
a single judge to refuse to convene a three-judge court.2641 When read
in conjunction with Gonzalez, the MTM case suggests that a district
court may refuse on Younger grounds to convene a three-judge
court.2642 Whether dismissal is the decision of one judge or three, appeal
from a Younger dismissal is to the courts of appeals.2643

2634. West Penn Power Co. v. Train, 522 F.2d 302, 311-12 (3d Cir. 1975) (alleged due

process violation by state administrative action imposing air pollution limitations).
2635. See, e.g., Williams v. Williams, 532 F.2d 120, 122 (8th Cir. 1976) (per curiam)

(domestic relations traditionally the province of the states); Ahrensfeld v. Stephens, 528 F.2d

193, 197-99 (7th Cir. 1975) (principles of abstention apply to eminent domain as well as

criminal proceedings); McCune v. Frank, 521 F.2d 1152, 1158 (2d Cir. 1975) (interference with

police disciplinary proceeding comparable to that of interference with state criminal

proceedings). Compare Younger v. Harris, 401 U.S. 37, 55 n.2 (1971) (Stewart, J., with Harlan,
J., concurring) (interference with criminal proceedings generally more offensive than with civil)
with Huffman v. Pursue, Ltd., 420 U.S. 592, 604-05 (1975) (interference in civil nuisance
abatement proceeding as offensive as intervention in criminal prosecution). The state's interest
involved in conducting these quasi-criminal proceedings is much greater than that involved in
civil cases between private litigants. See Huffman v. Pursue, Ltd., 420 U.S. 592, 604-05 (1975).

2636. 420 U.S. 799 (1975).
2637. Id. at 803-04.
2638. Orders by three-judge panels granting or denying injunctions are appealable directly to

the Supreme Court. 28 U.S.C. �1253 (1970).
2639. 420 U.S. at 803-04.
2640. 419 U.S. 90 (1974) (class action challenging constitutionality of Illinois motor vehicle

repossession statutes).
2641. Id. at 100. Nonjusticiability and absence of statutory subject matter jurisdiction were

cited as cases in which a single judge could have dismissed the claim. Id.
2642. See 420 U.S. at 802-04 (analysis of three-judge-court dismissals of constitutional claims

not reaching the merits; Gonzalez rationale applied); Gonzalez v. Automatic Employees Credit

Union, 419 U.S. 90, 99 (1974) (issues short of merits, such as equitable jurisdiction and

abstention, need not be reviewed by direct appeal).
2643. MTM, Inc. v. Baxley, 420 U.S. 799, 804 (1975).
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FORFEITURE

The Government may institute civil forfeiture proceedings to gain
title to property used in connection with criminal activity.2644 Such

proceedings have withstood challenge as wrongful takings under the

due process clause of the fifth amendment,2645 so long as adequate
notice and an opportunity to be heard are provided.2646 In the Eighth
Circuit this term a defendant, acquitted of charges in a criminal
action in which forfeited firearms were introduced into evidence,
sought to invalidate the forfeiture through the application of the
collateral estoppel doctrine.2647 Although the court rejected the

defendant's claim on the facts, it went on to suggest that because of

the different burdens of proof, an acquittal of criminal charges does

not collaterally estop relitigation of the issue of guilt in a forfeiture

proceeding.2648 In United States v. One Motor
_
Yacht Named

Mercury2649 a 121/2-month delay from the seizure of the yacht to
the initiation of forfeiture proceedings led the district court to

dismiss the action.2650 The First Circuit found that the evidence

supported the district court's finding of inexcusable delay resulting in
an undue deprivation of the claimant's property rights.2651 In an

unusual case, the Tenth Circuit awarded an undercover informant

$17,400 that he had acquired from two subsequently convicted drug
traffickers for use in purchasing cocaine in Peru.2652 Adopting the

2644. E.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 667 (1974); United
States v. Various Firearms, 523 F.2d 47, 50-51 (7th Cir. 1975) (noncompliance by licensed
firearms dealer with registration requirements justified forfeiture of affected firearms). The

power to bring forfeiture proceedings derives from long established notions of retribution and

punishment for criminal activity, policy decisions with regard to property rights, and a desire to

deter further criminal use of the property. Calero-Toledo v. Pearson Yacht Leasing Co., supra at

679-85 & nn.17-19.
2645. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 686 (1974) (innocent

owner of yacht failed to use every means available to avoid illegal use of his property by
lessees; forfeiture of yacht upheld as consistent with due process).

2646. Id. at 679-80; cf. Glup v. United States, 523 F.2d 557, 560 (8th Cir. 1975) (failure to
obtain three appraisals, as required by statute, held not fatal to administrative forfeiture
proceedings; notice adequate and owner failed to object). The Court in Calero-Toledo refused
to require preseizure notice because it might result in the disappearance of the property and
impede government prevention of future crimes. 416 U.S. at 679-80.

2647. Glup v. United States, 523 F.2d 557, 561 (8th Cir. 1975).
2648. Id. At English common law, conviction of the offender was a prerequisite to

forfeiture. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 684 (1974).
2649. 527 F.2d 1112 (1st Cir. 1975).
2650. Id. at 1113.
2651. Id. at 1114.
2652. United States v. Seventeen Thousand, Four Hundred Dollars, 524 F.2d 1105 1105-06

(10th Cir. 1975). Upon completion of the undercover operation, the informant had turned over
the funds to the Government and received an evidentiary receipt. Id.
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district court's finding that the currency was not subject to
forfeiture, the court surrendered it to the undercover informant by
virtue of his prior possession.2653

2653. Id. at 1106. The court also held that the informant or "cooperating individual," as the
Government described him, was not an agent of the United States; therefore, the Government
could not claim the money under an agency theory. Id. The dissent concluded that the
informant's right to the money was subordinate to the Government's because he acted for the
Government in a representative capacity. Id. at 1109 (Doyle, J., dissenting).
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Robinson, U.S. v 68-69,
70, 78

Rochin v. California 9

Rogers v. U.S 1059

Rose, U.S. v 2370

Roviaro, U.S. v 764-69,
1007-08

Rugendorf v. U.S 40-41

Sabbath v. U.S 64
Samuels v. Mackell 2611

Santana, U.S. v 69, 113,
197-202

Santobello v. New York .... 1237,
1263

Schaffer v. U.S 786-88,
805, 807

Schlesinger v. Councilman .... 2629
Schmerber v. California 7-8
Schneckloth v. Bustamonte . . . 144,

146, 148-49, 154, 261, 426
Serfass v. U.S 1853-54,

2357-61
Sheppard v. Maxwell 1079,

1082, 1087-90, 2427-28
Silverthorne Lumber Co. v.

U.S 351
Simmons v. U.S 368, 385-87
Sims v. Georgia 460,1312
Smith v. Hooey 861, 2526,

2529-30, 2532-33
Smith v. Illinois 1916
Somerville, Illinois v 2350
South Dakota v. Opperman .... 13,

18, 135-39
Specht v. Patterson 1657
Spinelli v. U.S 27-28, 240
Stanford v. Texas 53
Steffel v. Thompson 2615-16
Stone v. Powell 327-28, 331,

335-40, 2010-15, 2618
Stoner v. California 18
Stovall v. Denno 382-84,

392, 395
Strone v. U.S 649
Strunk v. U.S 2540
Swain v. Alabama 890, 918,

922-23

Taylor v. Louisiana 880,
887, 2424

Terry v. Ohio 7-8,13,88,
120-22, 127, 222

Texas v. White 97-98
Tollett v. Henderson 1214-16

Trop v.Dulles 2544,2589
Tucker, Michigan v 422-23,

502-04
Tucker, U.S. v 1617, 1621,

1719-20

Ungar v. Sarafite 867-68,957
U.S. Dist. Court, U.S. v 232,

269

Vale v. Louisiana 17
Ventresca, U.S. v 20,237
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UNITED STATES SUPREME COURT

Wade, U.S. v 375, 377
Walder v. U.S 2012
Waller v. Florida 2356
Warden v. Hayden 92, 200
Watson, U.S. v 14-16,

150-53, 154, 193-96, 211, 213,
218

Webb v. Lohr 1101
Weinstein v. Bradford 2147-49
Westbrook v. Arizona 843
White, Texas v 97-98
White, U.S. v 261
Whiteley v. Warden 214
Wilkerson v. Utah 2549

Will v. U.S 1813-14,1818
Wilson, U.S. v 1852, 1857,

2349, 2368
Winship, in re 1528,2311
Wolff v. McDonnell 2212-13,

2215, 2220, 2228, 2237
Wong Sun v. U.S 349-50, 353
Woodson v. North

Carolina 2548, 2550, 2555,
2564, 2566, 2568-71, 2579-80

Wrenn, North Carolina v 41

Younger v. Harris 2607-11,
2613, 2616, 2618, 2635

DISTRICT OF COLUMBIA CIRCUIT

Anderson, U.S. v 1945
Anderson, U.S. v 1, 16, 29,

32, 199, 219
Avrech v. Secretary of the

Navy 1887

Bass, U.S. v 1291,1370,
1653, 1657, 1661-68

Bellosi, U.S. v 253
Bolden, U.S. v 707, 713, 718,

722, 812, 823
Borum v. U.S 1759
Bradshaw, U.S. v 1870
Bridgeman, U.S. v 786, 821,

1159, 1285-88, 2455, 2468,
2473, 2531

Brown, U.S. v 2480, 2500-01,
2513, 2529-31,2533

Bryant, U.S. v 762

Calloway, U.S. v 2511
Carter, U.S. v 13,109-12,

405, 1275, 1542
ChUds v. U.S. Bd. of Parole . . . 2115
Coefield, U.S. v 1784
Crowder, U.S. v 10-12

DeLoach, U.S. v 1319,1513
Diggs, U.S. v 79, 121, 130,

222, 524, 834, 888, 1605, 1709

Ecker, U.S. v 1880
Edmonds, U.S. v 1399
Evans, In re 323,592

Freeman, U.S. v 1042-44,
1051, 1462, 1894-95, 1903, 1914

Gilbert, U.S. v 672
Gorham, U.S. v. 778,807,813,822
Gregory v. U.S 742

Harrison, U.S. v 723, 726,
729, 733, 737-38, 751, 762

Henry, U.S. v 1373,1397
Hopkins, U.S. v. ... 1781, 1784-87
Hurt, U.S. v 1158,1174,

1187-90

Investigation Before the April
1975 Grand Jury, In re 602

Johnson, U.S. v 1024, 1049,
1337

Johnson, U.S. v 1988, 2055,
2081

Jones v. Johnston 1979-80
2129, 2135-37, 2146

Jones, U.S. v 399,416
Jones, U.S. v 2455-56, 2467

2474, 2480, 2509, 2516
Jones, U.S. v 831-37

1888-90

King v. Morton 2608,2617

Lara, U.S. v 683) 2496
T .

TTC 2579,2520
Lewis, U.S. v 695
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Mason, U.S. v 74-75, 163
Masthers, U.S. v 840, 844,

1271, 1988
Moore, U.S. v 1159
Moore, U.S. v 1807-11

Nader v. Saxbe 988-89
Nance, U.S. v 621,629
Nell, U.S. v 671

Palmore v. Superior Court . . . 1957,
1971, 1973, 1975-77

Peterson, U.S. v 1881
Peterson, U.S. v. ... 113, 163, 1542
Pollack, U.S. v 626, 628,

715, 722, 729, 2464, 2469, 2471,
2473-74, 2480

Pressley v. Swain 2972-73

Ramerv. Saxbe 2190,2249,
2251-52

Robinson, U.S. v 96,99,
114-16, 1869-71

Rosser, U.S. v 627
Rowan, U.S. v 828,954

Sarvis, U.S. v 2501,2504,
2513,2521,2525

Arvedon, Jn re 1239-40,
1825-26

Belculfine, U.S. v.
(Belculfine I) 46,48,52

Belculfine, U.S. v.
(Belculfine II) 42

Britt v. McKenney 1928

Canessa, U.S. v 1319
Carlo v. Gunter 2229, 2230-32,

2246-48

Cepulonis, U.S. v 79, 96, 121,
127, 151, 155, 160, 387, 391,

823, 1283, 1870
Chadwick, U.S. v 79, 83-85,

140-43, 212, 514
Chevoor, U.S. v 556,567
Cordero v. U.S 1270

Scott, U.S. v 275
Shepard, U.S. v 834
Smith, U.S. v 1382,1492
Sullivan v. Murphy 2608

Telfaire, U.S. v 1518-19
Thomas, U.S. v 1612

Thome, U.S. v 1513,1792
Tindle, U.S.v 1964,1988

Utz v. Cullinane 2608,2617,
2620

Watkins, U.S. v 1447
Wiggins, U.S. v 1466, 1570,

1575

Wilkerson, U.S. v 682, 1293
Williams, U.S. v 1038,

1448-51, 1528
Wilson, U.S. v 1065, 1566,

2476

Yates, U.S. v 416, 1458, 1488,
1908

Zweibon v. Mitchell 268-70,
270, 296

Correia v. U.S 863, 866,
1852, 2492

DeJesus, U.S. v 626
DeJesus Boria, U.S. v 772-76,

934
Desmarais, U.S. v 898-99
Dinting, U.S. v 975
Dube, U.S. v 1350

Eatherton, U.S. v 80-82,
85, 87, 411-14, 1283

Fano v. Meachum 2215

Gooch v. U.S 644
Greci v. Birknes 1989, 2093
Grieco v. Meachum 824-85,

2003, 2008

FIRST CIRCUIT
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Haefeli v. Chernoff 19,95,
2009

Hathaway, U.S. v 1282, 1359,
1516

Honneus, U.S. v 1523, 2397

Inmates of Suffolk County Jail
v. Eisenstadt 2287-89

Kallevig, U.S. v 7, 72, 173,
175, 1905

Klein, U.S. v 7,72-72,
82, 212, 1467, 1874

Lochiatto, In re 318

Marcus, In re 318
McLaughlin v. Hall 2213
McLaughlin v. Vinzant 1106,

1478, 1482, 1495
Morris v. Travisono . . . 1892, 2284
Morrison, U.S. v 623, 1332

Nassar v. Vinzant 2007
Nunez Cordero v. U.S 1231

Alessi, U.S. v 1843-45
Alvarez v. U.S 1417-19
Anderson v. Casscles 881,

888, 890, 2005, 2025
Anderson, U.S. v 542
Anonymous v. Ass'n of the

Bar 2630
Anonymous J. v. Bar

Ass'n 2608,2630
Armedo-Sarmiento,

U.S. v 1211-12
Armstrong v. Ward 2190
Artieri, U.S. v 171

Barry, U.S. v 462,2897-99
Beckerman, U.S. v 1842
Bedford, U.S. v 62
Bedrosian v. Mintz .... 2608, 2611,

2620
Bermudez, U.S. v 620, 1292,

1346-48, 1393, 1401, 1516,
1613, 1940-41, 1943, 1948

One Motor Yacht Named "Mercury,"
U.S. v 2649-51

Padilla, U.S. v 263
Picard, U.S. v 1732

Quinn, In re 319, 571,
594-96

Race, U.S. v 1,13,212
Ramirez, U.S. v 1162, 1362,

1516, 1891
Robson v. U.S 1981-83,

1987-88
Rodriguez Serrate, U.S. v 1280
Roy v. Hall 455

St. Laurent, U.S. v 258-60,
1832

Samson, U.S. v 19
Santiago, In re 321,545,

569, 596, 598, 608
Shea v. Gabriel 1847-48

Yazbeck, U.S. v 1223, 1226,
1229

Bernstein, U.S. v 780, 826,
929-31, 960, 1170, 1211, 1213,

1559-61
Bertolotti, U.S. v 646-48

1108, 1544, 1934
Bianco, U.S. v 572
Blitz, U.S. v 788
Bommarito, U.S. v 2389
Bonacorsa, U.S. v 555, 567,

605, 1883
Brathwaite v. Manson 394-98,

2007, 2027
Bronstein, U.S. v 1, 151, 163
Buford, U.S. ex rel, v.

Henderson . . . 1925, 1928, 2008
Burgin v. Henderson 2276
Burke, U.S. v [' 29
Burse, U.S. v 543, 1026, 1029,

1051, 1533
Burton, U.S. v 1049, 1283,

1509
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Cala, U.S. v 2390,2393,
2404, 2406

Cameron v. Fastoff 19
Canestri, U.S. v 19, 32, 36,

54, 166
Canniff, U.S. v. . . . 499, 1399, 2508
Cannon, U.S. ex rel., v.

Smith . . . 418, 1564, 2007, 2101
Cannone, U.S. v. ... 707, 709, 1856
Capra, U.S. v 231

Cardaropoli v. Norton 1988,
2229-31, 2241-43

Chestnut, U.S. v 620, 1294
Chiarizio, U.S. v 245, 911,

1073, 1303, 1345, 1867
Chin, U.S. v 645,650
Clark, U.S. v 427
Cobbs v. Robinson 525, 551,

602, 880-83, 889, 891
Cohen, U.S. v 632, 786, 808,

1337
Cotroni, U.S. v 307-09,

934, 1510
Counts v. U.S 1648,1684-87
Cramer, U.S. v 550

Danenza, U.S. v 584,689
De Garces, U.S. v 2368
Detainees of Brooklyn House of

Detention for Men v.

Malcolm . . 2287-89, 2589, 2591,
2592

Di Bella, In re 537,602,
1139-42

DiGiangiemo, U.S. ex rel,
v.Regan 2407-11

Dixon, U.S. v 1567

Dozier, U.S. v 1062,1064
Duvall, U.S. v 464,468

Edmons, U.S. v 355

Estepa, U.S. v 616

Estremera, U.S. v 415, 417
Eucker, U.S. v 1219, 1224,

1265, 1275, 1882

Fayer.U.S.v 1858,2371
Ferguson v. U.S 1236

Finkelstein, U.S. v 645, 811,
1470, 1483, 2453, 2464, 2468,

2470, 2473
Fisher, U.S. v 864,1421

Flores, U.S. v 1832
Foddrell, U.S. v 2468
Frank, U.S. v 1458-59
Frankos v. LaVallee 2215
Franzese, U.S. v 1988,2081

Gartner, U.S. v 263
Gentile, U.S. v 440, 1109-10

1603, 2385-88
Gentile, U.S. v 409, 1571
Gibbs, U.S. ex rel, v.

Vincent 410, 416, 418
Glazer, U.S. v. . . . 1469, 1473, 1570
Gold v. Connecticut 2620
Goldberg, U.S. v 644, 803,

806, 1882
Grasso v. Norton 1756, 1958,

2090, 2109
Green, U.S. v 1343, 1355,

1363-64, 1467, 1613

Hall, U.S. v 846, 850, 852
Harvey, U.S. v 1275,1498
Haymes, U.S. ex rel, v.

Montanye 2239

Haymes v. Regan 2110, 2114
Hermann, U.S. v 1726-27,

1881
Herndon, U.S. v 1648, 1653,

1658, 1673
Hilton, U.S. v 733, 762, 992,

1001
Hines, U.S. ex rel., v.

LaVallee 387,456
Hiney v. Wilson 2191,2253,

2268

Huss, U.S. v 1957, 1958, 2276

Ingenito, U.S. v 537, 1569,
1574

Inmates of Attica Correctional
Facility v. Rockefeller 988

Jacobs, U.S. v 563-67
Johnson, U.S. v 695, 710,

1385, 1394, 1917
Johnson, U.S. ex rel, v.

Chairman, New York State Bd.
of Parole 2110

Jones v. Marshall 2432
Jordano, U.S. v 1381-82
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Kahane v. Carlson 678,1814,
2266, 2276

Kahane, U.S. v 1796
Karathanos, U.S. v 19, 37
Kelleher v. Henderson 1223,

1256, 2004, 2027
Kelner, U.S. v 1378-80
Kibbe v. Henderson . . . 1528, 2066
King, U.S. ex rel., v.

Schubin 1162
Knight, U.S. v 2493
Konigsberg, U.S. ex rel, v.

Vincent 843,7202-03

Lam Muk Chiu, U.S. v 1280
Leonard, U.S. v 1, 440, 862,

1292, 1596
Lewis, U.S. ex rel., v.

Henderson 426,468,2008,
2082

Lloyd, U.S. ex rel., v.
Vincent 935,2430-31

Lubrano, U.S. v 1283, 1459
Lucchetti, U.S. v 461-62,

515-18, 1573,1868, 1899
Lunz v. Henderson 1254

Macklin, U.S. v. ... 532, 1217, 1881
Malcolm, U.S. v 677
Mapp v. Warden 36, 42
Mari, U.S. v 1171
Martin, U.S. v 979,1604
Martinez, U.S. ex rel., v.

Thomas 1204-06
McClean, U.S. v 624
McCune v. Frank . . . 2608, 2611-12,

2631, 2635
McGee v. U.S 1621,1811
Mendez v. Heller 2608
Miley, U.S. v 648
Millow, In re 316-17, 319,

322-23, 592
Miranda, U.S. v 695, 722,

733-36, 740, 760-63, 1001,
1292, 1567

Montiell, U.S. v 167, 169-70,
1571

Morell, U.S. v 168-71,
715, 718, 731, 733, 992, 995-96,

1011
Morgan v.

LaVallee 2266,2273-75

Mukmuk v. Commissioner of Dep't
of Correctional Serv 2195,

2211, 2268, 2294, 2296-97
Mungo, U.S. ex rel, v.

LaVallee 1,13,89,225-17

Natale, U.S. v 73, 1005,
1293, 1303, 1319, 1516, 1881

Natelli, U.S. v 1883

Nussen, U.S. v 499

Oliver v. Immigration & Natural.
Serv 2544

Oliver, U.S. v 145, 156,
2534-36

Orsdell, U.S. v 1008

Pacelli, U.S. v 1359

Papa, U.S. v 1215, 1264, 1574
Pella, U.S. ex rel,

v. Reid 354-55, 398,
410, 412, 1355

Persico, In re 316-17
Persico, In re Grand Jury

Subpoena of 536-37
Pineros, U.S. v 701,713
Podell, U.S. v 1223, 1225,

1263
Pond, U.S. v 42, 47-48, 50
Principle, U.S. v 235, 245,

278, 293
Putmon, U.S. ex rel, v.

Henderson 1224

Rastelli v. Piatt 1840
Reed, U.S. v 458, 864, 867,

899, 961, 1381, 1398
Rhem v. Malcolm 2305-07
Rodriguez, U.S. v 2493
Rodriguez, U.S. v 1, 76-77,121
Rollins, U.S. v 29, 163, 194,

943, 1280
Rose, U.S. v 1303, 1881-82
Rosner, U.S. v 731,733
Rosner, U.S. ex rel, v.

Warden 1223,1254,1256
Rothschild v. New York .... 1389,

1906
Rubinson, U.S. v 1031, 1048,

1207-08, 2464, 2471

Saddler v. U.S 1224
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Sadin, In re 584
Salter, U.S. v 185
Santiago, U.S. v 537, 1294,

1571
Sapere, U.S. v 296,306
Sapienza v. Vincent . . . 1194, 2003
Schuster, U.S. ex rel, v.

Vincent . . 2096-99, 2124-25, 2589
Schwartz, U.S. v 1732
Schwartz, U.S. v 237, 274
Schwartzbaum, U.S. v 533,

537, 1940, 1945
Scranton, U.S. ex rel, v.

New York . . . 1978, 1999, 2006
Selikoff, U.S. ex rel, v.

Commissioner of
Correction 1238,1272

Shakur v. Malcolm 1841
Singleton, U.S. v 1572, 1891
Smith, U.S. ex rel, v.

McMann 1918
Sostre v. Preiser 2294
Sperling, U.S. v 647
Spina, U.S. ex rel, v.

McQuillan . . . 2082, 2476, 2480,
2518

Stewart, U.S. v 1709
Stofsky, U.S. v 533, 607,
645, 992, 1001, 1025, 1942, 194445
Stubbs v. Smith 2026

Suggs, U.S. ex rel, v.
LaVallee 1272,2004,2082

Torres, U.S. v 1071, 1470,
1473

Tortorello, U.S. v 274, 363,
368

Trotta, U.S. v 619, 623, 628

United States, Application
of 1814

Van Orsdell, U.S. v 297

Wallace v. Kern 673-77,2620
Washington, U.S. ex rel, v.

Vincent 996, 1305-09,
1935, 1944, 2008, 2090

Werker, U.S. v 1827-28
Wiener, U.S. v 147,1283
Wiley, U.S. v 1470,1473
Wilner, U.S. v 651, 1024,

1049, 1275
Wingate, U.S. v 212, 466,

1484, 1510-11, 1527
Wolfish, U.S. v 387, 847, 1196
Woodner, U.S. v 1121
Wright, U.S. v. ... 297, 1990, 2054

Yagid, U.S. v 2494-95

THIRD CIRCUIT

Abrams, In re 2630

Adamo, U.S. v 627,1048
Allen v. Aytch . . 1887, 2198, 2257
Alvarez, U.S. v 1483, 1510,

1527, 1909
Alvarez, U.S. v 1337, 1909,

1936, 2421-23
Armocida, U.S. v 275

Beck, U.S. v 1852
Brea-Garcia v. Immigration &

Natural. Serv 2544

Bryan v. Werner 2260-65

Butenko, U.S. v 269

Crowley, U.S. v 1153, 1231,
1267-68, 1270, 1902, 1915

DeVino, U.S. v 1627-31
Diggs, U.S. v 2,16,162
DiSilvio, U.S. v 1842
Dreyer, U.S. v 2497, 2523

Esola, U.S. ex rel. , v.
Groomes 2000

Falcone, U.S. v 291
Fletcher, U.S. ex rel, v.

Walters 2036-40, ,2092
Fiovaranti, U.S. v 1612

Castro, U.S. ex rel, v.
Regan 1546-51

Goldstein, U.S. v 653-54,
656, 1901, 1916-17
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Gomori v. Arnold 1959-62
Grand Jury Impanelled Jan. 21,

1975, In re

(Freedman) 321,577,579,
583, 586-87, 593, 1440

Grand Jury Proceedings, In re

(Schofield I) 579
Grand Jury Proceedings, In re

(Schofield II) 579
Graves, U.S. v 2316-18
Greene, U.S. ex rel., v.

New Jersey 1086,1935

Hawthorne, U.S. v. ... 1216, 1219,
1223,1754-57

Hilton, U.S. v 1, 369
Hopkins, U.S. v 1471, 1569,

1581
Horn, In re 320
Horta, U.S. ex rel, v.

DeYoung 1176,1182,1186
House, U.S. v 369

IanneUi, U.S. v 1859, 1940,
1964

Johnson, U.S. ex rel, v.
Johnson 2003,2025,2055

Kohne, U.S. v 290

Lee, U.S. v 1062, 1067-70
Liebert, U.S. v 705, 708, 1492
Long, U.S. v 605

Main Road v. Aytch 2266,
2269-72

Manuszak, U.S. v 2176, 2402,
2406

Mayberry v. Maroney 2190

Adams v. North Carolina .... 2191
Age ofMajority Corp. v.

Preller 2616,2619
Allison v. Blackledge .... 1242-43,

1248, 1253, 2004, 2084-89
Anderson, U.S. v 644
Anderson, U.S. v 702, 711,

769-70, 1011-12

McCrane, U.S. v 651, 718-19,
721, 733, 1948

McGough, U.S. ex rel, v.
Hewitt 840, 844, 847, 853,

1936
Morrison, U.S. v 995

Richard, U.S. v 19
Roberts v. U.S 1236

Segal, U.S. v 810, 824, 895,
896-97, 1370

Shaffer, U.S. v 262,
1314-17, 1514-15

Small, U.S. v 1638
Starks, U.S. v 1842

Toto, Virgin Islands v 1375,
1396, 1904

Trotter, U.S. v 961, 1294,
1314, 1360, 1421, 1467

Vento, U.S. v 93, 235, 237,
255, 273, 275, 278, 289, 305, 623,

1073

Walasek, U.S. v 585
Walters, U.S. v 1688-90
Webb, U.S. ex rel, v.

Court of Common Pleas . . . 2613
West Penn Power Co. v.
Train 2634

William, U.S. v 1216
Wooton, U.S. v 893, 902

Zannino v. Arnold .... 1878, 1958,
2118

Zicarelli v. Gray 881
884-86, 889, 2005,2042-45, 2090

Zudick, U.S. v 1218-20

Ange v. Paderick 2025
Atkins v. Warden 2078, 2300
Atkinson, U.S. v 405

Baechler, U.S. v 976
Baker, U.S. v WW. 1235
Bailer, U.S. v 1339
Balochi, U.S. v \ \ 2492

FOURTH CIRCUIT
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Bell, U.S. v 1232,
1234-36, 1762-64, 1800-01

Benfield v. Bounds 2230, 2232
Bernstein, U.S. v 295, 298, 303
Bethea, U.S. v 1319, 1873
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