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AN ASSESSMENT OF THE SEC
SHAREHOLDER PROPOSAL RULE*

Donald E. Schwartz**and Elliott J. Weiss***

The authors review the purposes and costs of the SEC's
shareholder proposal rule. Specifically, they discuss the
factors that should influence the Commission and the staff
in interpreting the rule. They conclude with an analysis of
the extensive amendments to rule 14a-8 adopted by the
Commission in November of 1976 and of recent staff
interpretations of the shareholder proposal rule.

INTRODUCTION

Stockholder proposals play a unique role in the governance of large
corporations. They constitute virtually the only device shareholders
can employ to influence corporate decisions affecting them. In

particular, they can serve as an effective tool for influencing those

corporate decisions that have public policy implications. As a result,
the stockholder proposal process has been recognized as providing the
kind of safety valve for dissent that many believe is essential to the
successful functioning of corporations in a democratic society.1

Because stockholders of large, publicly-held corporations do not

gather together physically to elect directors or to vote on matters of
mutual concern, a surrogate mechanism is needed to allow all
stockholders to be represented at a corporation's annual meetings.
The proxy vote process plays that role. State corporation law permits
stockholders to designate other persons to act as their agents at the
meeting.2 Management customarily solicits authorization from

*The authors are grateful for the research assistance of Peter W. Rothberg, a member of the
class of 1977, Georgetown University Law Center. The article was edited by Mark A. Wainger, a
member of the class of 1977, Georgetown University Law Center.
**Professor of Law, Georgetown University Law Center; A.B. 1952, Union College; LL.B.

1955, Harvard University; LL.M. 1966, New York University.
***Former Executive Director, Investor Responsibility Research Center; A.B. 1961, Dartmouth

College; LL.B. 1964, Yale University.

1. Eisenberg, Access to the Corporate Proxy Machinery, 83 HARV. L. REV. 1489, 1494
(1970); Schwartz, The Public-Interest Proxy Contest: Reflections on Campaign GM, 69 MICH. L.
REV. 419, 529-31 (1971). "[B]efore the proxy rules, management with the proxies already in its
hands could, if it so desired, treat the stockholder rather cavalierly." Freeman, An Estimate of the
Practical Consequences of the Stockholder's Proposal Rule, 34 U. DET. L.J. 549, 551 (1957);
accord, Hearings on H.R. 1943, H.R. 1821 and H.R. 2019 Before the House Comm. on Interstate
and Foreign Commerce, 78th Cong., 1st Sess., pt. 2, at 174-75 (1943) (testimony of SEC
Chairman Purcell).

2. See, e.g., DEL. CODE tit. 8, �212 (1974); MODEL BUS. CORP. ACT. ANN. 2D �33, 1|3
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stockholders to have corporate officials serve as the stockholders'
agent. Without the device of voting by proxy, most publicly-held
corporations could not assemble a quorum to transact even the basic
business of annual meetings, electing directors.
Prior to 1934, many corporate managements solicited stockholders'

proxies without telling the stockholders what matters would be
considered at the annual meeting.3 Once they obtained sufficient
votes to control the meeting, managements used the proxies for a

variety of questionable purposes.4
To end these abuses, Congress included in the Securities Exchange

Act of 1934s a provision giving the Securities and Exchange
Commission (SEC) broad authority to adopt rules regulating the
solicitation of proxies in order to promote "fair corporate suffrage."6
The Commission, acting pursuant to that authority, adopted rules
requiring management to provide shareholders with adequate notice
of matters it intended to bring before the meeting.7 It further barred
management from reporting that it knew of no other matter that
would come before the meeting if management had been apprised by
a shareholder of his intention to introduce a resolution from the
floor.8 In 1942, the SEC adopted the shareholder proposal rule (now
rule 14a-89 ) requiring management to include within its proxy
statement, and to provide all shareholders an opportunity to vote on,
certain proposals that shareholders had informed management they
intended to introduce at the meeting.10 Without the leverage provided
by this provision, the shareholder intending to introduce a proposal

3. H.R. Rep. No. 1383, 73d Cong., 2d Sess. 5 (1934).
4. Id. at 13-14.
5. 15 U.S.C. �� 78a to 78h-l (1970 & Supp. IV 1974).
6. H.R. REP. No. 1383, 73d Cong., 2d Sess. 2, 13-14 (1934); see Securities Exchange Act of

1934, � 14(a), 15 U.S.C. � 78n(a) (1970).
7. Rules LA-1 to LA-7, Securities Exchange Act of 1934 Release No. 378 (Sept. 24, 1935),

discussed in Dean, Non-Compliance with Proxy Regulations�Effect on Ability of Corporations to
Hold ValidMeeting, 24 CORNELL L.Q. 483, 491 & n.21 (1939).

8. Rule X-14A-2, Securities Exchange Act of 1934 Release No. 1823 (Aug. 11, 1938),
discussed in Dean, supra note 7, at 499-500 (Commission distinguished between corporation's
knowledge of other matters and its intention to raise such matters). See also Securities Exchange
Act of 1954 Release No. 2376 (Jan. 12, 1940).

9. 17 C.F.R. �240.14a-8 (1976), as amended by Securities Exchange Act of 1934 Release No.
12999 (Nov. 22, 1976), 41 Fed. Reg. 52,994 (1976).
The rule is not the basis of the shareholder's right to offer a resolution from the floor at a

corporation's annual meeting. That right arises under state corporate law. Freeman, supra note 1,
at 549-51 (rule provides procedural refinement of state-created right). What rule 14a-8 does is to

provide for a mechanism whereby other shareholders in the corporation are made aware of the

proposal and the proponent's reason for offering it, and are given an opportunity to vote on the

proposal. Id.
10. Securities Exchange Act of 1934 Release No. 3347 (Dec. 18, 1942), 7 Fed. Reg. 10,655

(1942).
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at the meeting had little realistic chance of being taken seriously by
the management of a large, publicly-held corporation.

Since 1970, shareholder use of the opportunity provided by rule
14a-8 has increased dramatically, and more importantly, shareholders
have used the stockholder proposal process to raise a large number of
social responsibility issues at annual meetings.11 This new wave of
shareholder proposals has led to a concomitant increase in the
frequency with which the SEC staff has been called upon to interpret
rule 14a-8. In addition, at least partially in response to the recent

dynamic changes in the nature of shareholders' activism, the
Commission on November 22, 1976, promulgated a substantially
revised version of rule 14a-8, explicitly confirming shareholders' rights
to raise social issues through the medium of corporations' proxy
materials.12

As a consequence of these developments, a review of the status of
rule 14a-8 appears timely. In particular, the following questions
should be addressed:

1. Does the stockholder proposal rule serve a sufficiently
valuable purpose to justify the costs imposed on issuers?

2. What factors should influence the SEC staff in
interpreting rule 14a-8?

3. What issues are raised by the SEC's recent revision of
rule 14a-8 and by recent staff interpretations of the rule?

11. Although shareholder proposals raising social issues were not unknown prior to 1970,
almost all proposals before that date dealt with corporate governance or corporate-shareholder
relations. The recent surge of social responsibility proposals started with the first Campaign to
Make General Motors Responsible, in 1970. See Schwartz, supra note 1, at 421-23. In 1976, more
shareholder resolutions on social issues (133) came to votes at more corporate annual meetings
(88) than ever before. E. WEISS, HOW INSTITUTIONS VOTED IN 1976 ON SHAREHOLDER
RESOLUTIONS AND MANAGEMENT PROPOSALS 1 (Investor Responsibility Research Center
Special Report 1976-B, 1976). Among the issues raised in 1976 were the Arab boycott of Israel;
corporate operations in South Africa, Rhodesia, Korea, and Chile; agriculture in developing
countries; corporate political activities and questionable corporate payments abroad; the B-l
bomber program; equal employment opportunity; accuracy in television news broadcasting;
corporate-union relations; and strip mining in Appalachia and on Indian lands. See id. The SEC, to
judge by its annual reports, is relatively insensitive to changes that have occurred in the nature of
shareholder proposals. The Commission's annual reports show that the total numbers of proposals
increased from 156 in fiscal year 1966 to 370 in fiscal year 1975, but the language describing the
kinds of proposals is virtually unchanged in the two reports. Compare 32 SEC ANN. REP. 52
(1966) with 41 SEC ANN. REP. 51 (1975).

12. Securities Exchange Act of 1934 Release No. 12999, at 24 (Nov. 22, 19*76), 41 Fed. Reg.
52,994 (1976) (to be codified at 17 C.F.R 240.14a-8), rules reprinted at pages 687-90 infra
(appendix) [hereinafter cited as Release No. 12999]. Although the Commission emphasized that
the amendments were not intended to be a final resolution of the questions and issues raised, it
stated its intent to monitor the operation of the new provisions to assess their impact on the proxy
soliciting process. Release No^ 12999, at 2.
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The Benefits and Costs of Rule 14a-8

Section 14(a) of the 1934 Act authorizes the SEC to adopt rules
"as necessary or appropriate in the public interest or for the
protection of investors."13 Rule 14a-8, as it has evolved over the
years, seems designed to serve both of those purposes. The basic
rationale for the rule is that it prevents abuse of the proxy
solicitation process by ensuring that shareholders are made aware of
all matters that management believes will properly come before the
annual meeting. The need for some disclosure by management of how
it intends to vote the proxies it solicits on such matters is clear,14 but
the SEC could have accomplished this limited objective with a

relatively simple disclosure requirement. The more detailed require
ments of the shareholder proposal rule, one must assume, reflect an

effort on the part of the Commission to act in what it deems "the

public interest."15
By deciding that it would balance management's interest in a

simple, inexpensive soliciting process with the shareholders' interest in
an effective voice in the governing process, the SEC opened itself to
criticism that it had struck the balance incorrectly. Recently,
criticism of the SEC has been that the proxy rules allow individuals
or groups who are interested primarily in social issues, rather than the
business of a corporation, to use the proxy statement to air their

views, even though only a tiny minority of shareholders supports the
proponents' positions and the majority still must primarily bear the
costs.16

13. Securities Exchange Act of 1934, � 14(a), 15 U.S.C. �78n(a) (1970).
14. The proxy rules recognize management's wide discretionary authority to vote proxies as it

chooses. Rule 14a-4(c), however, does not allow management to exercise such authority except on
matters that it did not know would be presented at the meeting, stockholder proposals that it had
properly excluded, and someminor matters. The discretion is important.Without it, a well-organized
and well-concealed effort could surprise management by introducing at the meeting a

proposal that management believes is against the best interests of the company, but which would

get a plurality of the votes cast unless management could use its proxies to vote no. That easily
could happen if only a small number of promanagement votes were present at the meeting. In
most such cases, the stockholders would want management to have the power to vote its proxies in
its discretion. It is entirely a different matter to allow management that power on matters it knows

will come before the meeting; the rules make that distinction.
15. Professor Loss has pointed out that the SEC's "power under � 14(a) is not necessarily

limited to ensuring full disclosure. . . [a]nd some of the rules do not fit into the disclosure

mold " 2 L. LOSS, SECURITIES REGULATION 868 (2d ed. 1961).
16. This argument was made by a number of corporations in their comments on the SEC's

recent revision of rule 14a-8. Union Carbide, for example, made the following statement:

[W]e would like to express at the outset our disappointment that the Commission has

not dealt in the proposed amendments with a problem that is of growing concern to

most stockholders. This is the increasingly common practice of individuals or groups
having special interests�not related to the general welfare of either the corporation or

the majority of its stockholders in their status as stockholders�obtaining an unfair share
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A major thrust of this criticism of the shareholder proposal process
is that the Commission should not force companies to devote

significant resources to circulating proposals that have virtually no

chance of being adopted.17 This criticism misses the mark. The basic

public purpose served by rule 14a-8 is not to shift the locus of power
in corporations from management to the shareholders.18 Rather, the
rule is designed to provide shareholders an opportunity to express
their point of view on issues affecting the corporation for the

purpose either of holding management accountable or of influencing
management's actions with respect to those issues.19

of the attention of management and shareholders. They even may do this by purchasing
a few shares of stock several months before a corporation's annual meeting in order to
qualify for submission of a proposal for consideration at the meeting. They also may do
so by obtaining a proxy from an institutional holder. Their primary purpose is to obtain
a forum for airing their views on a frequently narrow subject. Most such proposals are

supported by the votes of only a tiny percentage of stockholders at the meeting, which
not only dismays disinterested stockholders but more importantly, restricts the time
available to deal with topics that are of major concern to the majority. The mere

submission of the proposal also leads to considerable expenditures by the corporation to
include it in its proxy material, an expense borne primarily by the majority.

Letter from John F. Shanklin, Vice President and Secretary, Union Carbide Corp., to George F.
Fitzsimmons, Secretary, SEC (Sept. 7, 1976) (SEC File No. S7-643).
The SEC has demonstrated a sensitivity to the argument that all shareholders of a corporation

should not be required to bear the burden of supplying data of interest to only a few. In Release
No. 5627, which dealt with proposed disclosure of matters of environmental and social
significance, the Commission said that "disclosure to serve the needs or desires of limited segments
of the investing public, even if otherwise desirable, may be inappropriate, since the cost to

registrants, which must ultimately be borne by their shareholders, would be likely to outweigh the
resulting benefits to most investors." Securities Act of 1933 Release No. 5627 (Oct. 14, 1975), 40
Fed. Reg. 51,656 (1975). As concerns shareholder proposals, however, this line of reasoning is not

applicable, because disclosure of matters to be voted on at the annual meeting is of interest to all
shareholders. Moreover, even if one views votes against shareholder proposals as expressions of
disinterest�a view not supported by available data, see note 209 infra�the disclosure aspects of
rule 14a-8 still might be justified by notions of fair corporate suffrage. The SEC has not articulated
a basic rationale in support of its approach to rule 14a-8, but it seems aware of this fact and, in
Release No. 12999, it stated that it is studying more basic issues of corporate democracy and
hopes to speak to those issues in the near future. Release No. 12999, at 2.
17. Letter from John F. Shanklin, supra note 16.
18. The SEC's decision to allow shareholders to resubmit proposals supports this view. The

Commission requires an issuer to circulate a proposal that was voted on in the preceding five years
if it received a three percent favorable vote in the first year it was considered, six percent in the
second year, and ten percent in the third and each succeeding year. 17 C.F.R. �240.14a-8(c)(4)
(1976) (now rule 14a-8(c)(12)). These are modest levels of support, and the Commission evidently
perceives a value to the process that has nothing to do with the expectation that the resolutions
will be adopted.

19. Milton Freeman, one of the architects of the shareholder proposal rule while on the staff of
the SEC in its early years, explained his view of the significance of the process as follows:

As we have seen, a stockholder almost never wins his point on a showdown vote at a

meeting. However, by forcing the management to a public defense of its position, the
shareholder may contribute to a better understanding between management and
shareholders. In some cases he may even cause a reappraisal by management of some
aspects of its position.

In judging the value of the stockholder proposal rule, I believe it is of no consequence
whether a stockholder ever prevails or management ever accepts a stockholder's
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Whether the shareholder proposal process is to be judged a success

even if it only provides an opportunity to hold management
accountable, or whether a judgment about the success of the process
turns on whether it has resulted in changes in corporate behavior,20
there is abundant evidence that the process has succeeded.

ACCOUNTABILITY AND LEGITIMACY

The question of accountability is important because, in accord
with American political tradition, one significant factor in determining
the legitimacy of institutions is whether some mechanism exists by
which those who control the institution can be held accountable.21
The legitimacy of large business corporations recently has come under
attack from several quarters.22 Some critics, noting a similarity to

political institutions, believe that the consent of those affected by
corporate action is required.23 A more generally accepted notion is
that management cannot legitimize itself, but that its legitimacy rests

upon accountability to and continued consent of the stockholders:

[The corporation's] legitimacy has to turn to a

considerable degree upon maintaining some sort of vitality

proposal. The value which I see in the rule is that to the extent stockholders challenge
the judgment of management, management is required to make a defense of its position.

Freeman, supra note 1, at 555.
Professor Neil Chamberlain points out that the "effect [of stockholder proposals] is not to

challenge management's control but rather its judgment .... [The stockholders'] bargaining
power may be limited, but in the prevailing situation where management's control derives from so

tenuous a legal base, their influence may not prove negligible." N. CHAMBERLAIN, THE LIMITS
OF CORPORATE RESPONSIBILITY 197 (1972).
20. In its recent statement concerning proposed disclosure on environmental and social issues,

the SEC said that a desire to influence corporate conduct does not provide it with a sufficient basis
for requiring disclosure. Securities Act of 1933 Release No. 5627 (Oct. 14, 1975), 40 Fed. Reg.
51,656 (1975). Thus, one might conclude that the SEC would look to accountability, rather than
influence on corporate behavior, in judging whether the shareholder proposal rule serves a useful

purpose. Several Commissioners, however, in their public statements concerning disclosure of

questionable payments, have made clear that the probable impact of those disclosures was a

significant factor in their thinking that requiring disclosure was desirable. Address by SEC
Commissioner A.A. Sommer, Jr., The Limits of Disclosure, at 11, Wharton-AICPA Advanced

Management Program for CPA Firm Partners, June 24, 1975, discussed in Lowenfels, Questionable
Corporate Payments and the Federal Securities Laws, 51 N.Y.U. L. REV. 1, 8 (1976); see Address

by SEC Chairman Ray Garrett, Jr., Homily on the Glories of Right and the Wages of Sin,
American Society of Corporate Secretaries, Inc., reprinted in 309 SEC. REG. & L. REP. (BNA)
G4 (June 27, 1975). Consequently, impact on corporate behavior may be viewed by the

Commission as having at least ancillary significance.
21. See Hurst, Remarks, 31 BUS. LAW. 1185, 1187 (1976); Kristol, On Corporate Capitalism

in America, 41 PUB. INTEREST 124, 127-28, 137-40 (1975).
22. See generally R. NADER, M. GREEN & J. SELIGMAN, TAMING THE GIANT

CORPORATION (1976); Kristol, supra note 21.
23. R. Dahl, After the Revolution 122-40 (1970); see Chayes, The Modem

Corporation and the Rule of Law, in The CORPORATION IN MODERN SOCIETY 25, 4041 (E.
Mason ed. 1966).
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in the investor and in the legal protection of the investor.
He may, in the large, be an unreliable source of the

necessary impetus for maintaining this role, because most
investors don't give a damn, or they express their

give-a-damns only by opting out via the stock market, but
still the presence of the investor body and the presence of
declared legal rights and duties of investors provides, so far
as we have yet been able to invent any devices, an

indispensable leverage for creating some means of external
check on management power holders. We want the
management power holders, but our tradition stubbornly
insists that we can't tolerate any group of power holders
who are accountable only to themselves.24

In recent years, investors have used the shareholder proposal rule to

call management to account on a variety of issues.25 In general, these
efforts have elicited a reasonably full exposition of management's
point of view concerning the issues raised by the shareholder

proponents.26
Moreover, the shareholder proposal rule provides a relatively

unique opportunity to question management. The shareholder who

merely raises a question from the floor of the annual meeting often

gets a nonresponsive reply. Even if his question is answered, unless
he is able to gain the attention of the press or succeeds in having the

exchange noted in a postmeeting report, his efforts will generate as

much noise as a tree falling in an uninhabited forest.27

24. Hurst, supra note 21, at 1188. Professor Loss also notes:

[I]f the [shareholder proposal] rule is anachronistic in a day in which meetings are

attended by "a few corporate officials and a heap of proxies," one should not
underestimate its symbolic significance in an area in which no alternative philosophy has
yet been developed for the classic theory of managerial responsibility to the owners of
the business.

2 L. LOSS, supra note 15, at 910-11.
25. See N. CHAMBERLAIN, supra note 19, at 198-99.
26. Companies have responded to a shareholder resolution by discussing at some length the

issues raised by the resolution and the company's activities or policies in the area of concern to the
proponent. See, e.g., ABBOTT LABORATORIES, NOTICE OF ANNUAL MEETING OF
SHAREHOLDERS 10 (1976) (Shareholder Proposal No. 1, infant formula sales); CBS INC.,
NOTICE OF ANNUAL MEETING AND PROXY STATEMENT 17 (1976) (Shareholder Proposal,
appointment of ombudsman); STANDARD OIL OF CALIFORNIA, NOTICE OF ANNUAL
MEETING OF SHAREHOLDERS 9, 12, 22 (1976) (Proposals No. 2, 4, and 9, corporate political
contributions); KENNECOTT COPPER CORP., NOTICE OF ANNUAL MEETING OF
SHAREHOLDERS 11 (1976) (Proposal B, operations in South Africa); MOTOROLA INC.,
NOTICE OF ANNUAL MEETING OF STOCKHOLDERS 13 (1976) (Shareholder Proposal,
operations in Korea); UNION CARBIDE CORP., NOTICE OF ANNUAL MEETING OF
SHAREHOLDERS 24 (1976) (Shareholder Proposal No. 5, imports from Rhodesia); UNITED
States Steel Corp., Notice of Annual Meeting of Shareholders and Proxy
STATEMENT 19 (1976) (Proposal No. 8, political activity). But see GOODYEAR TIRE &
Rubber Co., Notice of 1976 Annual Meeting 16 (1976) (Shareholder Proposal No. 3,
operations in South Africa; management replied only that passage would not be in best interests of
company).
27. Freeman, supra note 1, at 551.
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Without a practical mechanism to challenge management from the
inside, a shareholder who disagrees with corporate policy would have
available only the alternative of selling his stock. This approach,
commonly known as the "Wall Street Rule," does not provide an

adequate substitute for an internal process of addressing the specific
issues.28 First of all, if the investor's holdings in the corporation are

modest in size, the sale will have no impact on the corporation's
policies. If the holdings are substantial, problems of market liquidity
are likely to make elimination of the investor's holdings virtually
unmanageable, at least over a brief period of time. Second, and
perhaps more importantly, the shareholder may consider the
corporation's stock to represent a sound investment despite concern

about some aspect of the corporation's activities. It does not seem

sensible, for example, to argue that an investor should sell his stock
in IBM because he is concerned about its sales to the Government of
South Africa, which represent less than one percent of IBM's total
sales,29 or his stock in Exxon because he feels the corporation should
have provided more detailed information about its foreign political
contributions.30 Yet he may believe that present management
practices constitute serious wrongs. The shareholder proposal rule
provides the interested investor with an opportunity to voice his
concerns and keep his stock.

IMPACT ON CORPORATE BEHAVIOR

The shareholder proposal process is further justified by the major
constructive impact it has had on actual corporate behavior.31 In

28. See Herman & Safanda, Proxy Voting by Commercial Bank Trust Departments, 90
BANKING L.J. 91, 102-03 (1973) ("Wall Street Proxy Rule" viewed as subcategory of "Wall
Street Rule": either agree with management or sell shares).

29. See 3 INVESTOR RESPONSIBILITY RESEARCH CENTER, NEWS FOR INVESTORS 93

(1976) [hereinafter cited as IRRC NEWS FOR INVESTORS].
30. See INVESTOR RESPONSIBILITY RESEARCH CENTER, ANALYSIS M, SUPPLEMENT

NO. 7, CORPORATE POLITICAL CONTRIBUTIONS OVERSEAS: EXXON CORP. M-86-92

(1976).
31. One might question whether it is "constructive" for a corporation to take an action as a

consequence of a shareholder proposal supported by only a small percentage of the corporation's
shareholders. However, the result of the vote generally reflects management's views because

management dominates the proxy process. In 1976 identical proposals were supported by Gulf's

management and opposed by Exxon's. The Gulf proposal received 99.2 percent of the votes, but
the Exxon proposal received 3.2 percent of the shares voted at the respective annual meetings. 3
IRRC NEWS FOR INVESTORS 133 (1976). Support of a proposal by even a relatively small

percentage of shareholders is often viewed by management as quite significant.
Moreover, the pressure exerted by activist shareholders who rely on the proxy process is not

dissimilar to that exerted by those who bring shareholder suits to challenge some management
decision, or to the pressure exerted by activists who sue a government agency to force it to take,
or to prevent it from taking, some action with respect to a corporation. In all instances,

management retains considerable discretion in evaluating the merits of the challenge and in

deciding how to respond.
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numerous instances, corporations have taken actions that were either
tied directly to or seemingly stimulated by shareholder proposals.
Some examples follow:

South Africa. The longest sustained shareholder campaign on

a social issue probably has been the effort by numerous church

groups in the United States to influence the activities of United
States corporations doing business in South Africa.32 In 1970,
representatives of church groups attended General Motors' annual

meeting and raised questions about the company's operations in

South Africa. In 1971, several church shareholders filed their first

proposal asking GM to withdraw from South Africa. In 1972, the
Church Project on U.S. Investment in Southern Africa was formed to

ensure that United States corporations did not support or take undue

advantage of South Africa's system of racial discrimination.33 The

project focused its efforts on seeking disclosure of information about

corporate activities in South Africa. From 1972 to 1976, church

groups participating in the project filed shareholder proposals that

requested either that corporations issue reports about their South
African operations or that they establish board committees to oversee

and report on their operations in South Africa.34 Other resolutions

sponsored by the project asked that corporations limit in some

fashion their involvement in South Africa.35 Very few of these
resolutions were supported by as much as three percent of the shares
voted on them.36 Nonetheless, several large foundations, universities,
and other institutional investors supported them, and some

institutions have written letters to the managements of portfolio
corporations expressing interest in, or concern about, the corpora
tions' activities in South Africa.37 It seems clear that these
expressions of shareholder concern have played a significant role in

encouraging United States corporations to improve their treatment of
their black employees in South Africa. One researcher concluded that
"[managements under pressure from shareholders have educated
themselves about the situation in South Africa and in many instances
have either ordered progressive measures or supported progressive

32. D. Myers, Labor Practices of U.S. Corporations in South Africa
(Investor Responsibility Research Center Special Report 1976-A, 1976).

33. Id. at 44-45.
34. Id. at 45.
35. Id.
36. See, e.g., note 203 infra and accompanying text. In the years 1973 to 1976, only four of

nineteen resolutions relating to South Africa received more than a three percent vote.
37. D. MYERS, supra note 32, at 45.



644 The Georgetown Law Journal [Vol. 65:635

measures that managers in South Africa had been attempting to

implement."38

Equal Employment. Another sustained shareholder campaign
has been urging companies to make public statistical data about then-
equal employment opportunity programs. In 1971, the Project on

Corporate Responsibility39 and, since 1974, church groups, share
holders active in the women's movement, and others have sponsored
shareholder proposals requesting that corporations publish detailed
reports on the companies' equal employment opportunity programs.40
In large part, these shareholder proponents have been motivated by
moral concerns. They have argued that as shareholders they have an

obligation to urge the companies in which they own stock not to

practice employment discrimination. The shareholders have argued
that requiring corporations to report their equal employment efforts
will provide added incentives to improve performance and will give
shareholders a basis for making independent assessments of that
performance.41
Prior to 1974, virtually no major corporations had released to the

public statistical "EEO-1 data"42 requested in shareholder resolutions.
Beginning in 1974, however, many prominent corporations began to

release this information, in large part as a result of the pressure

generated by shareholder resolutions.43 In 1974, nine of the

38. Id. at 89. Elaborating, Mr. Myers stated:
Until the early 1970s, few companies had paid extraordinary attention to the labor

practices of their subsidiaries in South Africa. Most companies in South Africa were

beginning to feel the effects of a pressing shortage of white labor and to make some

adjustments in labor policy to accommodate those effects. But for many companies, the
factor that precipitated more dramatic change was a surge of interest on the part of their
home offices. ... In general, it seems clear, there was a significant linkage between

expressions of investor interest in a company's South African operations and the surge
in home office interest in those operations.
Both home office representatives and local managers reported that home office

interest had a beneficial impact on the labor practices of companies in South
Africa. . . . Representatives of most companies which have made progressive changes in
the 1970s attribute at least some of the impetus for the changes to the interest

expressed by the companies' shareholders.
Id.

39. Project on Corporate Responsibility, Proxy Statement of Campaign
GM ROUND II, at 18 (1970) (proposal for disclosures on minority hiring, air pollution, and auto

safety policies).
40. Investor Responsibility Research Center, Analysis e Disclosure of

Information on Equal Employment Programs, at E-3 (1976).
41. Id.
42. These data often are referred to as "EEO-1 data" because they are filed with the federal

government on form EEO-1. J. HEARD, AVAILABILITY AND USE OF INFORMATION ON

CORPORATE EQUAL EMPLOYMENT PROGRAMS 51 (Investor Responsibility Research Center

Special Report 1975-B, 1975).
43. Id. at 51-60.
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seventeen equal employment disclosure resolutions were withdrawn

after the corporations agreed to disclose information that the

sponsors of the resolutions considered adequate.44 Of the eight
companies at whose annual meetings resolutions were brought to

votes, all but one published some or all of the information requested,
and in only two cases did the resolutions receive more than three

percent of the votes cast.45 Somewhat fewer equal employment
disclosure resolutions were submitted to corporations in 1975 and, on
the whole, corporations responded to those resolutions more

positively.46 Moreover, a number of corporations followed the lead of

those that had disclosed EEO-1 data in 1974, even without the prod
of shareholder proposals. By January 1976, an activist church group

reported that some fifty major United States corporations, including
General Motors, Ford, AT&T, General Electric, Exxon, Sears, IBM,
and Xerox, had made public EEO-l-type data.47

Arab Boycott of Israel. In December 1975, the American
Jewish Congress (AJC) launched the most massive shareholder

campaign on a social issue to date. Utilizing primarily the holdings of

its members, the AJC submitted shareholder proposals to about 145

corporations requesting that each of them issue a report on its

involvement with and policies toward the Arab nations' economic

boycott of Israel.48
The AJC's campaign achieved a substantial degree of success. The

AJC negotiated agreements with about thirty companies concerning
the Arab boycott and then withdrew the resolutions it had proposed
to them. At nineteen of the first thirty corporate meetings at which
the AJC's resolutions came to a vote, they received sufficient

support�more than three percent�to allow the AJC to require the

corporation to include substantially the same proposal in its proxy
statement in 1977.49 Will Maslow, the AJC's general counsel and
director of its shareholder campaign, claimed two other major

44. Investor Responsibility Research Center, Special Report D, How
INSTITUTIONS VOTED ON SHAREHOLDER PROPOSALS 27 (1974).

45. Id. at 27-31 (resolutions to Celanese Corp. and Southern California Edison Co. received 4.6
percent and 4.1 percent of the votes respectively).
46. Investor Responsibility Research Center, supra note 40, at E-3.
47. Id.
48. 3 IRRC NEWS FOR INVESTORS 1 (1976). The AJC campaign may be of particular

significance because it represents the first effort by a mass membership organization to use its
members' stock holdings to raise shareholder proposals with a large number of corporations. Id. If
other membership organizations similarly should decide to avail themselves of the opportunity
provided by the shareholder proposal process, a quantum increase in the level of shareholder
activism would occur.

49. Id. at 130-31.
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achievements for the campaign. First, he said, by sponsoring
shareholder proposals the AJC had

compelled top management in many instances to consider
the implications of the Arab boycott for the first time and
to no longer consider it a routine item to be handled by a

shipping clerk. Also for the first time, literally hundreds of
thousands of stockholders have learned about the Arab
boycott and have been compelled to think about it.50

Campaign GM. In addition to examining the impact of
stockholder proposals on particular issues, it is instructive to look at
the changes that have occurred at General Motors since 1970 when it
became the target of the first Campaign GM. GM was chosen as the

target of the initial effort to "test . . . the ability of the corporate and
economic system to reform itself."51 Proposals were submitted by the

Project on Corporate Responsibility each year from 1970 through
1975.
Two resolutions sponsored by the project were included in the

proxy statement for GM's 1970 annual meeting over management's
vigorous objection and were voted on at the meeting.52 One proposal
would have added three members to GM's board.53 The project
announced that if the resolution was adopted it planned to nominate
Ms. Betty Furness, a consumer expert; Dr. Rene Dubos, an eminent

professor of environmental biomedicine; and the Reverend Channing
Phillips, a black community leader from Washington, D.C, for the
new positions.54 The proposal was intended to dramatize what the

project saw as the too narrow decisionmaking base of the corporation
and the absence from GM's board of blacks, women, consumer

advocates, community activists, and ecologists.55 The second proposal
was to create a Shareholder Committee for Corporate Responsibility,
to be selected by representatives of GM, the United Auto Workers,
and Campaign GM, which was to conduct a one-year study of a

number of basic issues concerning GM's role in society and was then

to submit a report directly to the corporation's shareholders.56 This

proposal emphasized the project's allegation "that corporate decision

making overemphasized profit concerns and neglected the social

impact of corporate activities."57

50. Id. at 138.
51. Schwartz, supra note 1, at 423.
52. Id. at 427-30.
53. Id. at 424.
54. Id.
55. Id at 426.
56. Id at 424.
57. Id. at 426.
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The proposal to expand the board was supported by 2.44 percent
of the votes cast and the proposal to establish the committee was

supported by 2.73 percent.58 However, the activities of Campaign GM

received a great deal of media coverage and stimulated debate in

many quarters about whether GM was conducting itself in a socially
responsible manner. A number of well-known foundations and

universities, while voting against the project's proposals, let GM know

that they harbored real concern about its performance.59
After its 1970 annual meeting, GM took a number of actions

similar to those suggested by the project. Within three years, it added
a black community leader,60 a woman,61 and an eminent scientist62
to its board of directors. It created a Public Policy Committee on the
board made up entirely of outside directors.63 It also held a series of

annual conferences on "Progress in Areas of Public Concern" and
sent lengthy reports of each of those conferences to all of its
shareholders.64

Others. The many other examples of corporate responsive
ness to shareholder proposals are too numerous to describe in detail.

During spring 1976, for example, twenty-seven shareholder resolu
tions on social issues (in addition to those on the Arab boycott) were
withdrawn after the corporations involved agreed to take action

acceptable to the proponents.65 In most cases, the companies agreed
to disclose information of interest to the proponents, but in five

cases, involving Exxon, American Home Products, ITT, Mobil, and
United Brands, companies agreed to adopt policies against making
any partisan political contributions abroad.66
In addition, scores of corporations have added women and

minority group members to their boards since 1970. Over the years,
Lewis and John Gilbert have stimulated a quiet revolution in

companies' practices with regard to establishing audit committees,

58. Id. at 430.
59. See id. at 502-06.
60. Reverend Leon H. Sullivan, Chairman of Opportunities Industrialization Centers of

America, joined the GM board in 1971. GENERAL MOTORS CORP., NOTICE OF ANNUAL
Meeting of Stockholders & Proxy Statement 8 (1976).

61. Catherine B. Cleary, President of First Wisconsin Trust Co. joined the GM board in 1972.
Id. at 3.

62. Charles H. Townsen, Professor of Physics, University of California, Berkeley, joined the GM
board in 1973. Id. at 8.

63. General Motors Corp., Progress in Areas of Public Concern 48 (1971).
64. See, e.g., General Motors Corp., 1972 Report on Progress in Areas of

PUBLIC CONCERN (1972) (report on Feb. 1972 conference); GENERAL MOTORS CORP.,
supra note 63 (report on Feb. 1971 conference).

65. See 3 IRRC NEWS FOR INVESTORS 63-83 (1976).
66. Id
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requiring shareholder approval of the appointment of auditors,
increasing the amount of information shareholders have about
candidates for election as directors, holding annual meetings in
major cities rather than in their state of incorporation, and issuing
annual postmeeting reports.67
Another measure of the effect of stockholder proposals has been

their impact on institutional investors, who have become the largest
shareholders of many companies. Where once the "Wall Street Rule"
dominated their thinking,68 they now have become increasingly
independent of management in the manner in which they vote then-
shares. A consortium of institutions supported the creation of the
Investor Responsibility Research Center in 1972 to assist them in
gathering information and ideas on the various proposals that
appeared in proxy statements,69 and other institutions have publicly
wrestled with defining their role as responsible shareholders.70 The
benefit of this changed approach goes beyond the help it may furnish
to particular proposals; it improves the operation of the corporate
governing system itself by rendering management more effectively
accountable to the owners.

Procedural Issues in the Operation of the Rule

The factors that should influence the SEC's staff in interpreting
rule 14a-8 are of great importance. Although the rule on its face
appears to assign almost no role to the Commission or its staff, in
fact both have been deeply involved. Moreover, the SEC must bear a

special responsibility in the interpretation and enforcement of the
rule if the stockholder proposal rule is to meet its goals.
Rule 14a-8 requires a company to include in its proxy materials all

appropriate shareholder proposals that it has timely received. If

management opposes the resolution, a statement by the proponent in
support of the proposal also must be included.71 The rule also

provides that if the company objects to the inclusion of the proposal,
it must file with the Commission, in advance of filing its preliminary

67. See generally L. GILBERT & J. GILBERT, 36TH ANNUAL REPORT OF

STOCKHOLDERS ACTIVITIES AT CORPORATION MEETINGS DURING 1975 (1976)
(description of the accomplishments of the brothers Gilbert).

68. See note 28 supra and accompanying text.
69. N.Y. Times, Dec. 14, 1972, at 71, col. 6.
70. See, e.g., B. Longstreth & D. Rosenbloom, Corporate Social

RESPONSIBILITY AND THE INSTITUTIONAL INVESTOR 341 (1973); J. SIMON, C.

Powers, & J. Gunnemann, The Ethical Investor 65409 (1972). The extent to which
institutions are devoting substantial amounts of thought to voting on shareholder resolutions is

illustrated by the considerably detailed positions institutional investors took in 1976 on a number

of controversial shareholder proposals. See E. WEISS, supra note 11, at 846.
71. Rule 14a-8(b), Release No. 12999.
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proxy material, a statement of reasons for omission and, where

objection is based on matters of law, an opinion of counsel.72 This is

the only provision of rule 14a-8 that acknowledges a role for the SEC
in the shareholder proposal process.

The rule refers to no opportunity for the proponent to respond to

the company's argument or to any determination by the SEC. In

practice, the Commission staff makes a response resembling a

determination. Moreover, if the proponent is represented by counsel,
as are most of the socially active organizations, a counterargument to
the company's statement and its accompanying opinion of counsel

usually is submitted to the SEC staff. The Chief Counsel of the
Division of Corporation Finance, which processes proxy statements,
then advises both the company and the proponent of its views on

management's opinion that the proposal can be omitted, setting forth
reasons for its position. This communication takes the form of a

no-action letter. The staff hears no oral argument.73 The proponent
or the company may seek Commission review, but ordinarily the
Commission declines.74
The participation of the Commission or its staff is especially

important to the functioning of rule 14a-8, more so than in the case

of other SEC rules. The only impartial body in a practical position to
monitor the includability of stockholder proposals is the Commission,
and not the courts. The SEC need not formally label its opinions as

decisions, nor must its actions be reviewable in court, but the staff
must interpret the rule carefully and must pose a realistic threat of

judicial enforcement if an issuer defies the staff position. The mere

threat of judicial enforcement is sufficient to render the Commis
sion's decisionmaking role credible.75

72. Rule 14a-8(d), Release No. 12999.
73. Securities Exchange Act of 1934 Release No. 12599 (July 7, 1976), 41 Fed. Reg. 29,982

(1976).
74. If the proposal is included, management may rebut the proponent's arguments in its proxy

statement. The proponent neither sees the response nor has an opportunity to comment to the
staff on the company's compliance with antifraud rules before the proxy material is mailed to

stockholders. This sometimes has resulted in misleading statements by management appearing in
the final proxy statement, which might have been avoided if management was required to furnish
to the proponent a copy of the part of its preliminary proxy statement that deals with the

proposal of the proponent.
75. The only enforcement proceeding was in 1946. SEC v. Transamerica Corp. 67 F. Supp.

326, 333-35 (D. Del. 1946) (corporation required to include three of four proposals that SEC
deemed proper subject for action at shareholders' meeting), aff'd in part rev'd in part, 163 F.2d
511, 518 (3d Cir. 1947), cert, denied, 332 U.S. 847 (1948). Nonetheless, issuers have routinely
accepted the staff's opinion as a final determination. When the staff informed the management of
Crown Cork & Seal Co. that the Commission had affirmed the staff's opinion that a proposal must
be included, management inquired about the vote of the Commission and was informed that it was
two to two. Management excluded the proposal, accurately judging that there were insufficient
votes to authorize an enforcement proceeding. See W. CARY, CORPORATIONS 327-33 (4th ed
1969).
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If the Commission did not express its view as to which proposals
were required to be included in proxy materials, the interpretation of
the rule would be left to corporate management. Experience
demonstrates that management is hostile to the rule and has tended
to interpret it narrowly.
It might be argued that management's interpretation would not

necessarily be final. A private right of action exists for violation of
the proxy rules,76 and if the proxy statement omitted a proper
proposal, the company would violate section 14 of the 1934 Act.77 A
stockholder could initiate a private enforcement proceeding in federal
district court, and thereby make the court the final interpreter of the
rule as applied to a particular proposal.78 Unlike other Commission
rules, however, if the success of the shareholder proposal rule is made
to turn on private enforcement it will wither away. Shareholders
whose proposals are omitted usually have a minimal financial stake in
the inclusion of those proposals. The vindication of the shareholders'
right in the enforcement of the proposal rule does not create a fund
from which stockholders may recover any losses or from which
lawyers may be paid any fees. In the absence of an economic
incentive for proponents or their lawyers, it is unrealistic to think
that the substantial expenditures that are required to litigate an

alleged violation of the shareholder proposal rule will be privately
undertaken. Because it is unlikely that private enforcement can

provide a credible remedy to compel compliance with the rule, a

Commission process to inquire critically into management's initial
determination as to the includability of a stockholder proposal is

necessary to prevent management's initial determination from

becoming, de facto, a final determination.
The other side of the proposition is that the Commission's or the

staff's preliminary judgment, through whatever process it is made, has
the effect of becoming a final determination. There are three reasons

for this. The first reason, as noted, is that there is little likelihood that

anyone will take the issue to court.

76. J.I. Case Co. v. Borak, 377 U.S. 426, 430-31 (1964) (private right of action exists under

Securities Exchange Act of 1934 for violation of proxy rules).
77. See generally Aranow & Einhorn, Corporate Proxy Contests: Enforcement of SEC Proxy

Rules by the Commission and Private Parties, 31 N.Y.U. L. REV. 875, 883-94 (1956).
78. Typically, the staff concludes its letters to management in which informal advice is

rendered on the includability of proposals by stating that its discretionary determination not to

recommend enforcement action to the Commission does not preclude the proponent, or any

shareholder of the company, from pursuing any rights he may have against the company in a

district court should the management omit the proposals from the company's proxy statement.

See, e.g., Letter from Peter J. Romeo, Special Counsel, SEC, to Carl H. Williams, President,
Hawaiian Electric Co. (available Feb. 17, 1976) (no-action letter).
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Second, in the rare challenge by a disappointed proponent, the
district court is likely to show great deference to the views already
expressed informally by the Commission or its staff. What is involved,
after all, is the interpretation by an agency of its own rule.79

Moreover, because the remedy capable of providing relief is enjoining
the meeting until a new proxy statement is furnished, the plaintiff
bears an especially heavy burden. The court doubtless will be made
aware of the slim voter support such proposals have mustered and
will be reluctant to enjoin the meeting merely to allow a vote.

The anticipated rebuff in the district court might lead proponents
to seek review in the court of appeals instead. This would take the
form of an appeal from the Commission's "determination." This gives
rise to the third reason for viewing the Commission's opinions as

effectively final: There is little prospect for such judicial review. In
Medical Committee for Human Rights v. SEC,80 the United States
Court of Appeals for the District of Columbia Circuit held that a

staff no-action letter, which had been approved by the Commission,
was reviewable.81 The letter had agreed with the exclusion of a

stockholder proposal to prohibit Dow Chemical Company's sale to

the military of napalm for use in Vietnam.82 In Kixmiller v. SEC*3
the same court of appeals decided that if the Commission declines
review of a staff opinion agreeing that a stockholder proposal could
be omitted, there is no reviewable agency action.84 Evidently, the
court heeded the observation of one of its members who observed
that the Supreme Court had granted certiorari in Medical Committee
to reverse and that reversal was avoided only by mootness.85 The
distinction drawn in Kixmiller86 may be one without a real
difference because the act of declining review, conducted without a

record, may involve a full substantive consideration. Be that as it

79. See Brooks v. Standard Oil Co., 308 F. Supp. 810, 813-14 (S.D.N.Y. 1969) (courts defer to
SEC's interpretation of its own rules unless plainly erroneous); Peck v. Greyhound Corp., 97 F.

Supp. 679, 681 (S.D.N.Y. 1951) (same).
80. 432 F.2d 659 (D.C. Cir. 1970), vacated and remanded on grounds of mootness, 404 U.S.

403 (1972).
81. Id. at 666-69.
82. Id. at 676-82. One commentator views the Medical Committee opinion as illustrative of

courts' willingness to support challenges to corporate activities that run counter to what they
perceive as the basic values of American society. See Deutsch, Perlman v. Feldmann: A Case Study
in Contemporary Corporate Legal History, 8 U. MICH. J.L. REFORM 1, 58-59 (1974).

83. 492 F.2d 641 (D.C. Cir. 1974).
84. Id at 646.
85. 184 SEC Reg. & L. Rep. (BNA) A-8 (Jan. 10, 1973); see SEC v. Medical Comm. for

Human Rights, 404 U.S. 403 (1972).
86. 492 F.2d at 644. In Kixmiller the Commission did not look at or approve in any way the

staff's no-action determination, but in Medical Committee the Commission examined the staff's
no-action determination and tacitly approved it. Id
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may, the SEC's practice now is to decline review of staff no-action
letters on shareholder proposals and thereby to avoid appealability.
For these reasons, the staff's views, which in form are merely

preliminary expressions of its views, in fact become final judgments as

to the includability of a stockholder proposal. Indeed, the
Commission's expansion of the staff's role shows that it understands
that its administrative practice renders the staff's role vital. The rule
itself has become much more detailed, both substantively and
procedurally. Staff practices have become codified, and the recent
amendments have expanded this development.

The Commission also acknowledges its own administrative
functions. Although it vigorously rejects the idea that it is

functioning as a tribunal, it fills that role informally. In a

memorandum of procedures issued on July 7, 1976, the Commission
asserted that "the Commission and its staff do not issue rulings or

decisions on shareholder proposals . . . and consequently the Commis
sion does not engage in any formal proceedings in connection with
shareholder proposal matters."87 The Commission stated that the
rendering of staff views was done only as a convenience to both
management and proponents to assist both in complying with the
proxy rules and noted that there is no requirement that management
or proponents adhere to those views.88
Imperfect as all this may be as a method for determining whether

a proposal will be included or excluded, it is, nonetheless, the way
that decisions are made. The reluctance of the staff to acknowledge
formally that which proponents, managements, and commentators all
recognize is understandable because far more is at stake than merely
the workload concerning stockholder proposals and the reviewability
of those decisions. In its Supreme Court brief in Medical Committee,
the Commission described the virtual chaos that it foresaw as

blighting the administrative process if advisory opinions and
enforcement decisions were reviewable in the courts of appeals.89 If
the Commission feels the need to characterize its quasi-adjudications
as merely the rendering of informal advice, it nonetheless must

recognize that this particular exercise of informal advice is different
from the usual no-action letters. Whether or not it is reviewable,
special care must be taken to make this process as close to the

rendering of a decision as possible, with consideration for the strain

87. Securities Exchange Act of 1934 Release No. 12599 (July 7, 1976), 41 Fed. Reg. 29,982
(1976).

88. Id.
89. Brief for the Petitioner at 45-48, SEC v. Medical Comm. for Human Rights, 404 U.S. 403

(1972).
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on the Commission and its staff and for the limited time available to

process the matter. By and large it has done this.
One feature that has marked the staff's interpretation has been its

guardian role for the small stockholders for whom the rule was

designed.90 Most stockholder proposals are not drafted by lawyers,
and the issue of includability often is not argued on the proponent's
behalf by lawyers. Many proposals are technically deficient but
nonetheless deal with subjects that are appropriate matters for
consideration by stockholders. The staff has tended to suggest
methods for successfully rewording the proposal. This mixes the role
of an administrative agency advancing an innovation in the law with
the role of a tribunal judging a dispute under the rules. However,
it seems to be a proper role for the agency to play. By contrast,
when management objects to an excludable proposal for the wrong
reason, the staff does not fill in the blanks or furnish ideas to

management. Thus, if a proposal is cast as a recommendation that the
management deal with a particular matter of ordinary business, an

objection by management that the proposal is not a proper subject
for action by security holders will not prevail because the proposal
does not entail stockholder action but only a recommendation.91
Although it is hard to argue that there is a compelling need for the
agency to act as guardian for management under those circumstances,
concern for the fair and sensible enforcement of the rule leads to the
suggestion of a review process within the staff or the Commission to
reduce inconsistent opinions.92

The delicacy of the Commission's administrative position with
respect to the rule is understandable, but the main point is relatively
simple. Unless the Commission approaches the interpretation of the
shareholder proposal in the special manner suggested�which, by and
large, the Commission has recognized�the shareholder proposal rule
cannot accomplish its purposes.

Issues in Implementing Rule l4a-8

In dealing with shareholder proposals, the SEC speaks through the
informal opinions of its staff, rendered in the form of no-action
letters to management, and in the Commission's occasional

90. The Commission, recognizing that most proponents lack sophistication in securities laws,
stated its belief that proponents should be afforded the opportunity to correct minor procedural
defects. Release No. 12999, at 13.

91. Rule 14a-8(c)(l), Release No. 12999.
92. Letter from Franklin J. Okin, Associate General Counsel and Corporate Secretary, The

Travelers Insurance Companies, to George A. Fitzsimmons, Secretary, SEC (Sept 3 1976) (SEC
File No. S7-643).
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amendments of the rule. The past year was significant because the
SEC adopted extensive amendments to the rule and the staff issued
several controversial opinions. Several no-action letters issued by the
SEC staff early in 1976 created concern that the staff was intent on

narrowing the opportunities provided to shareholders under rule
14a-8.93 The Commission, however, issued a revision of the rule late
in 1976 that demonstrated its commitment to a proxy process that
allows shareholders an opportunity to attempt to influence a broad
range of corporate policies and practices.94

THE DEVELOPMENT OF RULE 14a-8

A little history is necessary to appreciate fully the significance of
the staff's and the Commission's recent actions.95 In 1942, the SEC

adopted its first rule dealing explicitly with shareholder proposals.96
The rule required management to include a shareholder proposal in
its proxy statement if it was a "proper subject for action by security
holders."97 The Commission's early attempts to elaborate on the rule
dealt largely with the meaning of "proper subject." According to the

SEC, that term was to be interpreted by reference to the law of the
state in which a company was incorporated,98 and its view was

upheld in 1947 by the United States Court of Appeals for the Third
Circuit in SEC v. Transamerica Corp." Baldwin Bane, Director of
the SEC's Division of Corporate Finance, also opined in 1945 that
"matters which are of a general political, social or economic nature"
were not proper subjects for shareholder action.100
The SEC's subsequent efforts to elaborate on the simple

instruction of its original shareholder proposal rule fall into two

93. See 3 IRRC NEWS FOR INVESTORS 93-96 (1976).
94. Release No. 12999, at 24.
95. See generally Note, The Ethical Investor and the SEC: Conflict Over the Proper Scope of

the Shareholder's Role in the Corporation, 2 J. CORP. L. 115, 12442 (1976) (development of the

rule).
96. Securities Exchange Act of 1934 Release No. 3347 (Dec. 18, 1942), 7 Fed. Reg. 10,655

(1942). Prior to 1942, the SEC had attempted to use the antifraud rules to regulate management's
actions with respect to shareholder proposals. See Schwartz, supra note 1, at 437-38.

97. Securities Exchange Act of 1934 Release No. 3347, supra note 96. The rule was designated
X-14A-7. Id.
98. Securities Exchange Act of 1934 Release No. 3638 (Jan. 3, 1945), 11 Fed. Reg. 10,995

(1946).
99. 163 F.2d 511, 516-18 (3d Cir. 1947), cert, denied, 332 U.S. 847 (1948).
100. Securities Exchange Act of 1934 Release No. 3638, supra note 98. The release dealt with

resolutions that dividends paid to shareholders should be free of federal income tax; that the

antitrust laws and their enforcement should be revised; and that all ensuing federal legislation
providing for workers and farmers to be represented should be made to apply equally to investors.

The SEC staff agreed with the company that all of the proposals could be omitted from the

company's proxy statement as not "proper subjects" within the meaning of rule X-14A-7. Id.
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categories. Some involved further interpretations of the phrase
"proper subject for action by security holders." The others were

directed at regulating the shareholder proposal process so as to

prevent abuse by shareholders of the opportunity provided to them

by the rule.101
In 1948, the SEC amended the rule to authorize the exclusion

of proposals that were submitted "primarily for the purpose" of

redressing personal claims or grievances.102 The SEC also said
management could omit two general types of proposals: those
submitted by shareholders who had failed to attend one of the two

previous annual meetings to present a proposal management had
included in its proxy statement and those substantially the same as

ones voted on at the previous annual meeting that received less
than three percent of the votes.103 With these changes, the SEC for
the first time said that in certain circumstances it would allow
management to exclude a proposal even though it was a proper
subject for action by security holders.104
In 1952, the SEC amended the rule to allow management to

exclude a proposal if it "clearly appears" that it was submitted

"primarily for the purpose of promoting general economic, political,
racial, religious, social or similar causes."105 Mr. Bane of the SEC
explained that this change was intended to codify his earlier
opinion concerning proper subjects,106 but in fact the amendment,
by addressing the shareholder's purpose, went considerably beyond
that earlier opinion and allowed for omission of proposals that
were appropriate subjects for shareholder action but were motivated

101. This aspect of the SEC's activities provides an excellent illustration of what has been
described as the "tar baby effect" of the regulatory process. The tar baby effect "occurs when an

agency applies a regulation, perhaps a quite clear and defensible one, to some single aspect of an
enterprise . . . only to discover that the effect of its regulation is not what it hoped; as a

consequence, it then seeks to regulate additional aspects of the enterprise in order to make the
original regulation 'come out right.' " Wilson, The Politics of Regulation, in SOCIAL
Responsibility and the Business Predicament 139, 193 (J. McKie ed. 1974).

102. Securities Exchange Act of 1934 Release No. 4185 (July 6, 1948), 13 Fed. Reg. 3,973
(1948).

103. Id.
104. The SEC apparently adopted this amendment to protect management from harassment.

Address of Edward McCormick, Commissioner, SEC, Before the American Society of Corporate
Secretaries, May 13, 1950, cited in Ledes, A Review ofProper Subject Under the Proxy Rules, 34
U. DET. L.J. 520, 522 n.ll (1957). It is worth noting that when the SEC adopted the first
shareholder proposal rule in 1942, it dropped a proposal to allow for shareholder nomination of
candidates for election as directors, even though such nominations are appropriate subjects for
actions by security holders. Caplin, Shareholder Nominations of Directors: A Program for Fair
Corporate Suffrage. 39 Va. L. REV. 141, 152-53 & n.24 (1953).

105. Securities Exchange Act of 1934 Release No. 4775 (Dec. 11, 1952), 17 Fed Reg 11 430
(1952).

106. Letter from Baldwin Bane, Director, Division of Corporate Finance, SEC, to John Mathis,
Vice President, American Society of Corporate Secretaries (Feb. 4, 1952) (SEC File No. S7-35-6-2).



656 The Georgetown Law Journal [Vol. 65:635

by inappropriate purposes.107 Thus, one can infer that the SEC
made the change to prevent what it viewed as potential shareholder
abuse of the proxy process.
The Commission again revised rule 14a-8 in 1954. The revision

included two significant changes in the rule, one apparently aimed
at further defining "proper subject," and the other oriented toward
ensuring the fairness of the proxy process.108 The first change was

to allow omission of proposals "relating to the conduct of the
ordinary business of the issuer."109 The second was to provide that
when management opposed a proposal, the proponent was entitled
to have a 100-word supporting statement included in management's
proxy material.110
It was years later, following Campaign GM111 and the controversy

surrounding the decision in Medical Committee, that attention
focused on the problems connected with shareholder proposals
concerning public policy issues. Such proposals tested the viability of
the provision that permitted exclusion of proposals that were

introduced "primarily for the purpose" of promoting general social,
economic, or political goals. By 1972, the SEC had been persuaded
of the need to modify rule 14a-8 again.
The principal change the Commission made was the elimination of

the subjective inquiry into motivation as a factor relevant to

considering whether a proposal was excludable. The SEC revised the
rule to allow management to omit a proposal that "consists of a

recommendation, request or mandate that action be taken with
respect to any matters, including a general economic, political, racial,
religious, social or similar cause, that is not significantly related to
the business of the issuer or is not within the control of the
issuer ... Z'1 12 The SEC stated that it made this revision "to replace
the subjective terms . . . with objective standards to the extent

feasible and thereby create certainty in the application of the
rule."113 In effect, the SEC changed the orientation of the relevant

107. See State ex rel. Pillsbury v. Honeywell, Inc., 291 Minn. 322, 330-31, 191 N.W.2d 406,
412 (1971) (stockholder's request to inspect corporate books and records denied because
motivated by social purpose unrelated to business of the corporation).

108. Securities Exchange Act of 1934 Release No. 4979 (Jan. 6, 1954), 19 Fed. Reg. 246

(1954). The SEC made some other minor changes in the rule, including raising the requirement for
resubmission to 6 percent the second time a resolution is voted on and 10 percent thereafter, to
provide a "screen with a somewhat closer mesh." Demmler, Current Thinking at the SEC, 178
COM. & Fin. Chron. 1227, 1267 (1953).

109. Securities Exchange Act of 1934 Release No. 4979 (Jan. 6, 1954), 19 Fed. Reg. 246
(1954).

110. Id.
111. See notes 51-64 supra and accompanying text.
112. Securities Exchange Act Release No. 9784 (Sept. 22, 1972), 37 Fed. Reg. 23,178 (1972).
113. Id.
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section of the rule from preventing a perceived "abuse" of the proxy

process�use of the proxy statement as a platform for promotion of

general causes�to elaborating on what is a proper subject for action

by security holders. In so doing, the SEC at least tacitly
acknowledged that it was appropriate for shareholders to use the

proxy process to raise social issues, so long as there was a sufficient
nexus between those issues and the business of the corporation.114
The 1972 amendments to rule 14a-8 thus set the stage for a

dramatic increase in shareholder proposals on social issues. The
amendments also raised one major new interpretative question: When
is a proposal "significantly related to the business of the issuer"?

Additionally, they caused other longstanding interpretative questions,
such as when does a proposal relate to "the conduct of the ordinary
business operations of the issuers," to be raised in new and different
contexts.
In 1976, after four years' experience interpreting the 1972

revisions to rule 14a-8, the SEC again overhauled its shareholder

proposal rule.115 An examination of the newly revised rule 14a-8, the
SEC's releases relating to the changes in the rule, and recent

interpretations of the rule by the staff of the Commission indicates
that the SEC is continuing to grope�largely successfully� 116 for a

reasonably clear definition of what matters are proper subjects for
action by security holders and for an appropriate set of rules
governing shareholders' use of the opportunity provided by the
shareholder proposal rule.

114. For some time, however, the SEC staff had followed the practice of urging that issuers had
failed to demonstrate that a shareholder's primary purpose "clearly" was to promote a general
cause, although in several instances the record in support of such a determination was about as

convincing as one could imagine. Comment, SEC Shareholder Proposal 14a-8: Impact of the 1972

Amendments, 61 GEO. L.J. 781, 791 (1973).
115. Numerous comments to the proposed rule were received from persons with a wide range

of opinions. To the great credit of the Commission and its staff, it is clear the comments were read
with an open mind. Perhaps unlike other government agencies, the SEC listens.

116. The Commission could have adopted a relatively simple, but not necessarily wiser,
rule, leaving the complexities to be explained on a case-by-case basis, instead of attempting to

codify a detailed guide to the inclusion of shareholder proposals. A simple rule might provide that
a proposal timely submitted by a record or beneficial holder of securities entitled to vote at the

meeting shall be included in the company's proxy statement, unless: (1) the proposal is not a

proper subject for consideration by security holders; or (2) the submission of the proposal or the
consideration by security holders represents, or could represent, an abuse of the security holder
proposal process. As the Commission has done in connection with the relatively simple language of
rule 14a-9, it could provide illustrations of "proper subject" and "abuse of process." For example,
the Commission could state that a proposal does not deal with a proper subject if it related to a

routine, day-to-day question, if it does not deal with a subject significantly related to the business
or internal affairs of the corporation, or if it calls upon the corporation to engage in criminal
conduct. Examples of abuse of process could include the submission of too many proposals by a

single proponent, or a single proposal that is too lengthy or was submitted to redress a personal
grievance.
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THE NEW PROVISIONS

In its most recent revision of rule 14a-8, the SEC attempted to

organize the rule by grouping related provisions into four paragraphs.
Paragraph (a) contains procedural requirements for proponents;
paragraph (b) governs proponents' supporting statements; paragraph
(c) lists thirteen "substantive bases for omission of proposals"; and
paragraph (d) sets forth the procedural requirements for issuers.117 A
more meaningful distinction can be drawn, however, between those

provisions of the rule devoted to describing what constitutes a

"proper subject" for action by security holders and those devoted to

establishing the SEC's ground rules for the shareholder proposal
process.

The SEC's efforts at defining proper subjects are included in

paragraph (c) as "substantive bases for omission of proposals." Seven
of the thirteen subparagraphs are no more than a codification and
elaboration of the SEC's basic principle, set forth in subparagraph
(c)(1), that a proposal can be omitted "[i]f the proposal is, under
the laws of the issuer's domicile, not a proper subject for action by
security holders." In addition to subparagraph (c)(1), the other six

subparagraphs in this category are: (c)(2), allowing omission of a

proposal that, if implemented, would violate federal, state, or foreign
law; (c)(5), allowing omission if the proposal deals with a matter that
is not significantly related to the issuer's business; (c)(6), allowing
omission if the proposal deals with a matter that is beyond the
issuer's power to effect; (c)(7), allowing omission of a proposal that
deals with a matter relating to the conduct of the ordinary business
of the issuer; (c)(10), allowing omission of a proposal that has been
rendered moot; and (c)(13), allowing omission of a proposal that
relates to specific amounts of cash or stock dividends. The purpose of
these subparagraphs is to balance the rights and responsibilities of a

corporation's security holders, board of directors, and management,
and thus the rule must be discussed with reference to those principles.
The remaining parts of rule 14a-8 constitute the SEC's effort to

prevent abuse of the shareholder proposal process. As such, they
represent the SEC's view of what constitutes desirable public policy
in this area, and they are analyzed appropriately not in terms of

traditional legal principles but by reference to the public interest.

Subparagraph (a)(1) provides that the proponent must be a beneficial
owner of a security entitled to be voted on his proposal and that he
must continue to own the security through the date of the

117. See Release No. 12999, at 42-50, reprinted at pages 687-90 infra (appendix).
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meeting.118 Subparagraph (a)(2) provides that the proponent must

state that he intends to appear personally at the meeting to present
his proposal for action,119 and (a)(3) requires that a proposal be
received by management "not less than 90 days in advance of a date

corresponding to the date set forth on the management's proxy
statement [for] . . . the last annual meeting of security holders."120
Subparagraph (a)(4) limits each proponent to "a maximum of two

proposals of not more than 300 words each."121 Paragraph (b)
provides that if management opposes a proposal, the proponent is
entitled to have a supporting statement of up to 200 words included
in management's proxy materials.122 Paragraph (d) sets out the

procedures that must be followed by management if it intends to

omit a proposal.123
Six of the "substantive bases for omission" of paragraph (c) also

appear to be oriented toward preventing inappropriate use of the
shareholder proposal process. They allow management to omit

proposals that would or might be appropriate subjects for action by
security holders. Specifically, they authorize omission if the proposal
is contrary to any of the Commission's proxy rules and regulations,
including rule 14a-9;124 is related to the enforcement of a personal

118. Rule 14a-8(a)(l), Release No. 12999.
119. Subparagraph (a)(2) of the rule states:

If the proponent, after furnishing in good faith the notice [that he intends to appear and
personally present the proposal], subsequently determines that he will be unable to

appear personally at the meeting, he shall arrange to have another security holder of the
issuer present his proposal on his behalf at the meeting. In the event the proponent or
his proxy fails, without good cause, to present the proposal for action at the meeting,
the management shall not be required to include any proposals submitted by the
proponent in its proxy soliciting materials for any meeting held in the following two
calendar years.

This requirement might seem to limit a shareholder to designating only another security holder as
his proxy, but that interpretation is incorrect. The Commission states that the revision is in accord
with existing practice. Release No. 12999, at 7. State law places no restriction on a shareholder's
freedom to designate any person as his proxy. See note 2 supra and accompanying text. It is
doubtful that the Commission had the desire or the power to change this method of appearing at
annual meetings. The SEC's purpose seems to be narrower. If a shareholder, in good faith, realizes
he cannot attend the meeting, he will not be penalized if another security holder moves the
adoption of the proposal, even if that security holder does not hold the proponent's proxy. Of
course, a proponent remains free to be represented by his proxy, even if the proxy is not a

shareholder. Accord, Letter from William E. Morley, Special Counsel, Division of Corporate
Finance, SEC, to Will Maslow, American Jewish Congress (Dec. 21, 1976). In less than totally clear
language, the Commission seems to regard a person and his proxy as one and the same, so that if
either one appears at the meeting, the proponent has met his obligation. The rule, as rephrased,
appears to broaden slightly the shareholder's means of compliance.

120. Rule 14a-8(a)(3)(i), Release No. 12999.
121. Rule 14a-8(a)(4), Release No. 12999.
122. Rule 14a-8(b), Release No. 12999.
123. Rule 14a-8(d), Release No. 12999.
124. Rule 14a-8(c)(3), Release No. 12999.
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claim or the redress of a personal grievance against the issuer, its

management, or any other person;125 relates to an election to

office;126 is counter to a proposal to be submitted by the

management at the meeting;127 is substantially duplicative of a

proposal previously submitted by another proponent that will be
included in the management's proxy material for the same meeting;128
or is substantially the same as a proposal voted on at a meeting held
within the preceding five years and which received less than three
percent of the votes cast the first time it was voted on, less than six

percent of the votes the second time it was considered, or less than
ten percent of the votes any subsequent time it was considered.129

Delineating "Proper Subject." The sections of rule 14a-8
oriented toward delineating proper subjects for action by security
holders must be viewed in the context of state corporate law. As

many commentators have pointed out, however, there is a paucity of
state law in this area, and thus the SEC has been forced to develop a

federal corporate law concerning security holders' rights.130 The legal
principle that dominates decisionmaking in this area is the provision,
common to most state corporate laws, that the board of directors
shall manage, or supervise the management of, the business of the

corporation.131 The corollary is that shareholders overreach their

authority by attempting to manage the corporation's business.
Shareholder authority, in general, is limited to electing and removing
the board of directors.

Nonetheless, there is also convincing authority that shareholders
are entitled to give nonbinding advice to the board on matters that
are within the authority of the board.132 The SEC has recognized this

principle. In a note to subparagraph (c)(1), it states: "A proposal that
may be improper under applicable state law when framed as a

mandate or directive, may be proper when framed as a recommenda
tion or request."133 The staff has interpreted subparagraph (c)(1)
largely as limited to barring proposals that are mandatory rather than

125. Rule 14a-8(c)(4), Release No. 12999.
126. Rule 14a-8(c)(8), Release No. 12999.
127. Rule 14a-8(c)(9), Release No. 12999.
128. Rule 14a-8(c)(ll), Release No. 12999.
129. Rule 14a-8(c)(12), Release No. 12999.
130. E.g., 2 L. LOSS, supra note 15, at 904-06; Ledes, supra note 104, at 524; Schwartz, supra

note 1, at 440. Professor Loss notes "that there is simply not very much state law to use as a guide
in these matters." 2 L. LOSS, supra at 905.

131. See, e.g., DEL. CODE ANN. tit. 8, �141(a) (1975 Cum. Supp.); MODEL Bus. CORP.

ACT Ann. 2D �35 (1971).
132. Auer v. Dressel, 306 N.Y. 427, 431, 118 N.E.2d 590, 592 (1954).
133. Rule 14a-8(c)(l), Release No. 12999.
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precatory.134 Although the treatment of this section is questionable,
especially insofar as it forces management to identify correctly under

which of the other subparagraphs a proposal is not a proper subject
for action by security holders, it is not seriously objectionable. The
basic distinction drawn by the SEC is an appropriate one, and other

subparagraphs of paragraph (c) do spell out in more detail what is

and is not a proper subject.
The most important set of interpretative issues is addressed by

subparagraphs (e)(5), (c)(6), and (c)(7), which attempt to define what

matters are related sufficiently to the business of the corporation and

involve sufficiently important aspects of its business to be appropriate
for consideration by security holders. To avoid being omitted from a

corporation's proxy statement, a proposal must be "significantly
related" to the business of the issuer, must be within "the issuer's

powers to effectuate," and must deal with something other than "the
conduct of the ordinary business operation of the issuer."

Significantly Related. The "significantly related" test, as

noted earlier,135 became an explicit part of rule 14a-8 in 1972. When
the "significantly related" test was first proposed in 1971, a

comment on the proposal by the Project on Corporate Responsibility,
the group that had sponsored Campaign GM, expressed concern that
those words might be interpreted narrowly to exclude proposals that
dealt with corporate structure and governance or with important
areas of social responsibility because it might not be possible to

demonstrate their financial impact.136 Clarification in the final release
was suggested. In its adopting release, the Commission declared :

[T] he provision is not intended to serve as a basis for the
omission of traditional shareholder proposals dealing with
stockholder relationships with the management, such as

cumulative voting, annual meetings and ratification of
auditors, since all these matters can be considered

134. Letter from Peter J. Romeo, Special Counsei, SEC, to Marvin E. Schmalzried, Senior Vice
President and Secretary, American Home Products Corp. (available Mar. 4, 1976) (no-action
letter). The SEC staff stated:

[T]he adoption by the Commission in 1954 of paragraph (c)(5) of Rule 14a-8, which
allows the omission of recommendations or requests that "relate to the conduct of the
ordinary business operations of the issuer," implicitly recognizes that proposals which
would be considered improper under paragraph (c)(1) as directives are proper under that
paragraph if phrased in precatory form, and may be excluded from management's proxy
material only if some other provision of Rule 14a-8 so requires.

Id.
135. See notes 114-16 supra and accompanying text.
136. Letter from Donald E. Schwartz & Roger Foster, Counsel to Project on Corporate

Responsibility, Inc., to Charles J. Sheppe, Chief, Branch of Regulations and Legislative Matters,
Division of Corporate Finance, SEC (Feb. 1, 1972).
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significantly related to the issuer's business or within its
control.137

Although this explanation did not resolve all the ambiguity of the
key words, it did seem to reject a strict economic interpretation.
Moreover, if a proposal to amend the governing instruments of the
corporation to require cumulative voting is significantly related, must
not a proposal to allow stockholder nomination of directors be
similarly related, or a proposal to require a report on political
activities? Once the standard is unmoored from a conventional
economic materiality test, socially significant proposals seem to be as

"significantly related to the business of the issuer" as are traditional
shareholder concerns.
From 1973, when the "significantly related" language became

effective, until 1976, the SEC viewed only one proposal involving a

social question as not "significantly related."138 The first proposal
tested under the language was submitted to American Motors Corp.
and would have required a report to stockholders on the company's
design and research efforts relating to pedestrian safety. One can

assume that the economic significance of that proposal was not

readily apparent. Yet, the staff was not troubled in finding that the
matter was significantly related to American Motors' business.139 The
staff's analysis of proposals to various corporations operating in
Southern Africa did not inquire into the economic significance of the
proposal or of the company's activities in Southern Africa. A

proposal to Newmont Mining Corp. to amend its charter to prevent
operations in Namibia was found to be significantly related to
Newmont's business because it called for the company to wind up its
operations in a specific area.140 A proposal to IBM to review its

policies in South Africa with respect to employment relationships
with the South African government and the advancement of local

137. Securities Exchange Act of 1934 Release No. 9784 (Sept. 22, 1972). It has been pointed
out that proposals relating to the interests of stockholders, although proper subjects for

stockholder action, do not bear any significant relationship to what traditionally is thought of as
the "business of the corporation." See Letter from Kenneth J. Bialkin, Chairman, Federal

Regulation of Securities Committee, and Lewis S. Black, Chairman, Subcommittee on Proxy
Solicitations and Tender Offers, American Bar Association Committee on Federal Regulation of

Securities, to George A. Fitzsimmons, Secretary, SEC (Sept. 8, 1976) (SEC File No. S7-643).
138. 3 IRRC NEWS FOR INVESTORS 73 (1976) (shareholder proposal that Honeywell make

reparations to citizens of South Vietnam for war damages allegedly caused by Honeywell-
manufactured ordnance).

139. See Letter from Peter J. Romeo, Special Counsel, SEC, to Forrest A. Hainline, Jr., Vice
President and General Counsel, American Motors Corp. (available Nov. 29, 1972) (no-action
letter).

140. Newmont Mining Corp., [1973 Transfer Binder] FED. SEC. L. REP. (CCHM 79,325, at

82,987.
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interests was found to be significantly related to IBM's business.141
Another proposal to Newmont Mining Corp. to have the company
state its fair employment policy and to promote fair employment
practices worldwide was considered significantly related to New-
mont's business, without any analysis of economic importance.142

Several recent actions by the SEC and its staff, however, raised
questions about the extent to which an economic test of

"significantly related" was emerging. Whether there is such a test

remains important and not merely historically interesting because the

language of this part of the rule remains unchanged. Beginning in

1975, the staff seemed to invite the argument that a proposal could
be excluded because of its relative economic insignificance. In 1975,
the staff advised American Home Products that it could not omit a

proposal dealing with overseas sales of infant formula because there
was no definitive representation as to the percentage of the
company's total revenues, profits, and assets comprised by the infant
formula operations.143 A 1975 proposal to IBM requiring amendment
of its certificate of incorporation to prevent future dealings with the
South African government was objected to as not significantly related
to the company's business. The staff found no demonstration of
economic insignificance.144 In both instances, the staff's no-action
letters indicate that it would have concurred in omission of the
proposals if the requisite showings had been made.

The dike burst in 1976. In that year the American Jewish
Congress, either directly or through individual members, submitted
proposals to approximately 150 corporations145 requesting the board
of directors to provide a report to the stockholders concerning the
company's compliance with the Arab countries' economic boycott of
Israel. Each resolution declared in its preamble that some American
corporations are complying with the boycott, which it alleged is
against United States policy, and that the particular company is
seeking business relationships with Arab countries and corpora
tions.146 The report requested would provide information in seven

141. International Business Machs. Corp. [1973-1974 Transfer Binder] FED. SEC L. Rep.
(CCH) H 79,722, at 83,947.
142. NewmontMining Corp., [1973-1974 Transfer Binder] FED. SEC L. REP. (CCH) f 79,760,

at 84,047.
143. Letter from Peter J. Romeo, Special Counsel, SEC, to Marvin E. Schmalzried, Senior Vice

President & Secretary, American Home Products Corp. at 4 (available Mar. 4, 1975) (no-action
letter).

144. Letter from Peter J. Romeo, Special Counsel, SEC, to Edward T. Buhl, Corporate
Counsel, IBM Corp. at 2 (available Mar. 4, 1975) (no-action letter).

145. 3 IRRC News for Investors 23 (1976).
146. See, e.g., Libby-Owens-Ford Corp., [1975-1976 Transfer Binder] FED SEC L REP

(CCH) H 80,437 at 86,152.
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areas: (1) the corporation's business and trade agreements with Arab
countries and with Israel; (2) all communications requesting
compliance with the Arab boycott received during the last three years
by the company; (3) the company's responses to these boycott
requests; (4) the company's policy with respect to compliance with
the Arab boycott; (5) the company's policy with respect to reporting
boycott requests to the Commerce Department; (6) the company's
recruitment and employment policies concerning contracts to be

performed in Arab countries or in Israel; (7) the company's policy
with respect to the import, export, shipping, and sale of goods to or

from Arab countries and to or from Israel.147
Although a number of companies included the proposal in their

proxy statements,148 many argued that they could omit it. The

principal ground for objection was that the proposal was not

significantly related to the company's business because only a small

percentage of its business involved Arab countries or Israel. The SEC
staff agreed with the right to exclude of companies able to establish
that the requested report related to less than one percent of their
business. The staff first expressed this view in a letter to

Libby-Owens-Ford Company (LOF) dated February 3, 1976, which
was later identified by the staff as a "significant letter."149 The staff
stated its reasons for agreeing that the proposal was not significantly
related to LOF's business. First, because LOF represented that only
0.17 percent of its sales or profits were involved, the company's
business activities in the Arab countries and Israel constituted only a

very small part of its overall business operations. The staff pointed
out that "it is appropriate to focus upon percentage figures rather
than actual dollar amounts ... ."1 50 This impact analysis clearly was

the most important factor to the staff, but two other factors were

noted. The company represented that it did not engage in any
activities that could result in treble damage liability under the
antitrust laws and that it had no "prospects" for developing
significant business in the Arab countries or Israel. It was clear,
however, that the main basis for the staff opinion was the minor
economic importance of LOF's business in the Middle East.

147. Id. at 86,152-53.
148. 3 IRRC News for Investors 131 (1976).
149. The Division of Corporate Finance announced on March 17, 1976, that it would publish a

monthly list of letters that express views on "novel or important questions." Securities Act of

1933 Release No. 5691 (Mar. 17, 1976), 41 Fed. Reg. 13,682 (1976). The letter to

Libby-Owens-Ford was on the first list released. 347 SEC Reg. & L. REP. (BNA) C-2 (Apr. 4,

1976).
150. Libby-Owens-Ford Co., [1975-1976 Transfer Binder] FED. SEC L. REP. (CCH)

1180,437, at 86,154 (available Feb. 3, 1976) (no-action letter).
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Subsequent letters made clear the SEC staff's view that it was

proper for a corporation to omit a proposal that had no significant
economic relationship to the corporation's business. The staff agreed
with several other corporations' arguments that they could omit the
AJC's resolution because they did less than one percent of then-
business with Arab countries or Israel. On the other hand, the staff
refused to agree that omission of the AJC's resolution was proper for

corporations that did not submit data on their sales in the Middle
East.lsl Similarly, the staff did not agree with American Home
Product's contention that it could omit a proposal dealing with its
sales of infant formula abroad because the company based its

argument that the proposal was not significantly related to its
business on data concerning its sales of formula only in "less
developed countries."152 Because the data furnished by the company
related only to a segment of the market to which the proposal was
addressed, the company had failed to establish that the proposal was
not significantly related to its business.153 As the proposals omitted
for this reason involved less than one percent of the subject
corporation's sales, the notion took hold that the staff had developed
an informal "one percent test" for determining when a proposal is
significantly related to a corporation's business.154

The American Society of Corporate Secretaries and other
interested parties suggested to the SEC that it build upon the staff's
action and formally incorporate a test of economic significance into
rule 14a-8. The Commission declined to adopt a rule allowing

151. The staff refused to agree with nonincludability where management failed to show a less

than one percent impact. See Letter from Peter J. Romeo, Special Counsel, SEC, to Messrs.

McDermott, Will, & Emery (counsel to the Upjohn Co.) (available Mar. 16, 1976) (no-action
letter); Letter from Peter J. Romeo, Special Counsel, SEC, to T. Neal Comles, Vice President and

General Counsel, Fruehauf Corp. (available Mar. 15, 1976) (no-action letter); Letter from Peter J.

Romeo, Special Counsel, SEC, to M.B. Peck, Secretary, U.O.P. Inc. (available Mar. 9, 1976)
(no-action letter); Letter from Peter J. Romeo, Special Counsel, SEC, to John M. Emery, Breed,
Abbot & Morgan (counsel to Avon Products) (available Feb. 29, 1976) (no-action letter).
Nonetheless, in no case was the staff called upon to decide whether the resolution could be

omitted by a company that submitted data indicating it did more than one percent of its business

with Arab countries or Israel.
152. Letter from Peter J. Romeo, Special Counsel, SEC, to Marvin E. Schmalzried, Senior Vice

President & Secretary, American Home Products Corp. at 4 (available Mar. 4, 1976) (no-action
letter).

153. Id.
154. 3 IRRC NEWS FOR INVESTORS 74 (1976) (interview with Peter J. Romeo, Special

Counsel, SEC).
The validity of the staff's interpretation of "significantly related" was challenged in a federal

district court by the AJC, which brought suit to enjoin Eastman Kodak from holding its annual

meeting after the company, with the concurrence of the SEC staff, had omitted a boycott
resolution from its proxy materials. Before the court held a hearing on the shareholder's request
for a preliminary injunction, the AJC agreed to drop the action in return for a promise by Kodak
that it would circulate a statement that it would not cooperate with the boycott. Id. at 94.
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omission of proposals lacking significant economic relation to the
issuer's business, although it noted that a number of persons had
suggested such a rule. It indicated that economic significance was not

always an appropriate criterion, because a proposal may have

significance to the issuer's business that is not apparent when an

economic test is applied. The Commission cited proposals regarding
cumulative voting rights and ratification of auditors as having such

significance. The Commission stated that economic significance was a

relevant criterion in some circumstances, but emphasized that no

specific quantitative standard was applicable and that each case

depended on the issuer's particular circumstances. Moreover, the
Commission noted that the issuer had the burden of showing that it
could omit a proposal under this or any provision.155

Even before the new rule went into effect, the staff began to

implement this policy. It advised Marriott Corp. that it could not

regard a proposal to prohihit charitable contributions that were not

in furtherance of the corporation's business as not "significantly
related" despite their economic immateriality. The staff wrote:

Although the representations made by the Company's
counsel as to the percentage of revenues and profits
represented by charitable contributions tend to indicate
that the subject matter of this proposal is not of economic
significance to the Company's business, this is not the sole
consideration under Rule 14a-8(c)(2)(ii). As indicated in
Securities Exchange Act Release No. 12598 [proposing the
revision of rule 14a-8 on July 7, 1976] , there are many
instances in which the matter involved in the proposal is

significant to an issuer's business, even though such

significance may not be apparent from an economic
viewpoint.156

In the release adopting the amendments to rule 14a-8, the
Commission not only reiterated these views but strengthened them by
stating that "proposals relating to ethical issues such as political
contributions also may be significant to the issuer's business, when
viewed from a standpoint other than a purely economic one."157

The SEC's earlier illustrations of "significantly related" matters

were confined to relatively noncontroversial matters that had long
been regarded as proper subjects for shareholder meetings. The
Commission's new acknowledgment that "ethical issues" also may be

significantly related confirms the broad interpretations that the staff

155. Securities Exchange Act of 1934 Release No. 12598 (July 7, 1976), 41 Fed. Reg. 29,982
(1976) [hereinafter cited as Release No. 12598].

156. Marriott Corp., [1975-1976 Transfer Binder] FED. SEC L. REP. (CCH) 1180,804, at

87,097 (Sept. 17, 1976).
157. Release No. 12999, at 24.
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had given to the rule in allowing important matters of social policy
to come before the meeting. This statement by the SEC emphatically
rejects the argument that the shareholder proposal mechanism should
not be extended to a shareholder principally interested in a social
issue.158

The SEC's decision to reject an economic measure of significance is

sound. A principal benefit of stockholder proposals is that they
permit discussion of specific aspects of a company's business,
particularly aspects that are not so important that the proponent is

moved to sell his stock. Moreover, given the large size of many
United States corporations, matters of substantial importance to

countries and communities are quite likely to involve less than one

percent of their business. In the case of a company with $5 billion in
annual sales, for example, an operation having sales of $50 million
would not be considered significant under a one percent test. Yet,
proposals dealing with such issues often may have the most

constructive impact on the activities of the corporation. As Professor
Paul Neuhauser, counsel for many church shareholder-proponents, has

pointed out, "until forced to focus on the issue by a shareholder

resolution, a Board may never have considered whether the

corporation should invest in South Africa or continue to manufacture

napalm."159
The question remains, however, under what circumstances will

"economic data . . . indicate a valid basis for omitting a proposal
under this provision."160 To answer that question, the SEC first
should look to the purpose of this part of rule 14a-8, which is to

elaborate on the meaning of proper subject. If a proposal does no

more than raise an abstract question, it is not germane to the
business of a corporation and could be ruled out of order if a

shareholder attempted to raise it from the floor at an annual meeting.
This point was made by the SEC's Mr. Bane in 1945, and it remains
valid today.
It follows, then, that a proposal with only a hypothetical

relationship to a corporation's business is not significantly related to
that particular company's business; it is no more proper for
consideration by that company than by a company chosen by lot. In
such a situation, the SEC should allow a company to use economic
data to demonstrate the lack of a significant relationship, especially if
the proposal is in a form that gives it the appearance of pertinence.

158. See note 11 supra and accompanying text.
159. Letter from Paul M. Neuhauser to SEC, att'n George A. Fitzsimmons, Secretary (Sept 7

1976) (SEC File No. S7-643).
160. Release No. 12598, at 7.
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This was the posture the staff took in 1976 in agreeing that Reserve
Oil & Gas Co. could omit a proposal to amend its bylaws to prohibit
dealings with Communist countries because the company stated that
it had no such dealings and no intention to enter into business
arrangements with Communist countries.161

The same approach, however, if applied to proposals such as the
AJC's Arab boycott proposal to LOF,162 would lead to a different
result. There a nexus did exist between the subject matter of the
proposal and the business of the corporation. The amount of business
involved, about $1.15 million in annual sales, was a small proportion
of LOF's total business, but exceeded substantially a de minimis
standard. The argument that LOF should not be forced to issue a

detailed report on that small portion of its business may strike many
as a powerful one, but it is an argument properly addressed to LOF's
shareholders, rather than to the staff of the SEC.163
A more difficult issue is raised by proposals dealing with generic

corporate practices, such as making political contributions. Companies
may attempt to omit such proposals on the ground that they do not

engage in the designated practices, and hence that the proposal is
hypothetical in nature. The SEC staff might deal with these situations
by inquiring whether the company has a policy concerning the
matters in question. If the company has a policy, the staff fairly
could conclude that the company already has determined that the
matter is related to its business.164 If the company has no policy, the
staff should determine whether companies generally have policies
concerning the subject matter of the resolution. If the staff found
that neither of these conditions existed, it would have a reasonable
basis for agreeing that the proposal was a hypothetical one that
properly could be omitted from the company's proxy materials.

161. Letter from Peter J. Romeo, Special Counsel, SEC, to Thomas L. Deen, Secretary, Reserve
Oil & Gas Co. (available Mar. 17, 1976) (no-action letter).

162. See notes 48-50 and 145-54 supra and accompanying text.
163. The staff's concurrence with the exclusion of many of the AJC's proposals and its

apparent change of standards may have been a reaction against what it perceived to be an abuse of
the shareholder proposal process. The identical proposal was submitted to many companies
seemingly without regard to the facts applicable to any particular company. The staff,
understandably, did not want to encourage a repetition of the experience of 1971-72 when

Rodney Shields, owning a single share of more than 30 companies, submitted lengthy proposals
to each, but appeared at only one meeting. See Schwartz, The 1972 Annual Meetings: An Active
Season but Signs of Decline, 3 BUS. & SOC REV. 54, 58 (Autumn 1972). In fact, however, the
AJC more closely monitored the proposals than the staff may have realized, and withdrew the

proposal in a number of instances where the company demonstrated to the AJC that it did only a

minimal amount of business with Arab countries.
164. General Motors Corp., [1973-74 Transfer Binder] FED. SEC L. REP. (CCH) 179,753,

at 84,030 (1974).
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Beyond the Issuer's Power. The second step of the SEC's
effort to define the area appropriate to shareholder activity is

subparagraph (c)(6), which allows omission of proposals that are

beyond the issuer's power to effect. It has been pointed out that this

provision does not add substance to subparagraph (c)(5) and that
therefore subparagraph (c)(6) could well be dropped from the
rules.165 In any event, this provision warrants little comment, for
proposals that may be excluded under this provision rarely are related
to the business of the issuer.

Ordinary Business. The SEC allows management to omit

proposals at the other end of the spectrum from those that stray too
far from the corporation's business: management may also omit

proposals that are too mundane�that is, proposals relating to the
conduct of the ordinary business of the corporation.166 State law
commits the management of the corporation to the board of

directors,167 thereby allowing little scope for shareholder action.

However, because the stockholders can "recommend" anything, the
exclusion of proposals that make recommendations allegedly relating
to "ordinary business matters" has become the key battleground. The
SEC faces two major issues in determining whether a proposal deals
with ordinary business matters. One is the weight to be given to the
form in which the issue is raised. The other involves determining
what constitutes a matter of ordinary business.
The SEC staff has given some weight to the form of proposals,

particularly when they have been framed as bylaw amendments or as

requests for reports on some aspect of the company's business. To
date, however, the staff does not appear to have raised form over

substance. A strong case can be made for allowing stockholders
considerable latitude in offering bylaw amendments, because under
most state laws stockholders have the power to amend corporate
bylaws.168 No decided cases have set limits on what provisions
stockholders can require be added to a corporation's bylaws, except
that they may not contradict either state law or the certificate of

incorporation, which are the supreme law of the corporation.169 Yet,
165. Letter from Russell B. Stevenson, Jr., Professor of Law, George Washington University, to

SEC (Sept. 3, 1976) (SEC File No. S7-643).
166. Rule 14a-8(c)(7), Release No. 12999.
167. DEL. CODE ANN. tit. 8, �141(a) (1975 Cum. Supp.); MODEL BUS. CORP. ACT ANN.

2D �35 (1971 & 1974 amendment), reprinted in 30 BUS. Law. 501, 502 (1975).
168. DEL. CODE ANN. tit. 8, �109(a) (1975 Cum. Supp.); MODEL BUS. CORP. ACT ANN.

2D �27 (1971).
169. The Model Business Corporation Act deals with bylaws in a fairly typical manner. It

provides that "by-laws may contain any provisions for the regulation and management and affairs
of the corporation not inconsistent with law or the articles of incorporation." MODEL BUS.
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because bylaws are part of the governing documents for corporations,
they should not go into excessive detail, and a bylaw amendment
dealing with the day-to-day affairs of a company probably would be
an inappropriate subject for shareholder action. In fact, most bylaw
amendment proposals have dealt with corporate governance, with
which there is an obvious shareholder concern.170
In considering requests for reports, the staff apparently has taken

the view that stockholders have broad rights to decide what

CORP. ACT ANN. 2D �27 (1971). The same section gives shareholder power to alter, amend, or
repeal the bylaws if that power is reserved in the articles. Id The official comment to this section
declares that this sentence "leaves completely open the various matters which by-laws may

regulate, so long as they are not inconsistent with law or the articles." Id. % 2.
One potential inconsistency within the statute not noted in the comment is a problem that

plagues the interpretation of the shareholder proposal rule. The Model Act, in section 35, states
that "all corporate powers shall be exercised by or under authority of, and the business and affairs
of a corporation shall be managed under the direction of, a board of directors except as may be
otherwise provided in this Act or the articles of incorporation." 30 Bus. Law. 501, 502 (1975)
(amending MODEL BUS. CORP. ACT ANN. 2D �35 (1971)). Does a reservation to the
shareholders to amend the bylaws act to take away the board's otherwise exclusive power to

manage the "affairs" of the corporation, as distinct from the "business" of the corporation
because the Model Act assigns the former to the bylaws but not the latter? One would not think
that the reservation of power to shareholders to amend the bylaws went that far, because the

power to amend bylaws is a common law power that has long coexisted under most corporate
statutes with the board's exclusive power to manage the business and affairs of the corporation.
The phrase "not inconsistent with law" might place a vague limitation on the bylaws not to deal
with those "affairs" that the board has power to determine. Yet, the board has power to deal with
all the "affairs" of the corporation. Moreover, the bylaw amendment power then would be greater
when the board alone can amend the bylaws�a result one could hardly guess by reading the
statute or the comments.

The problem is worse under the Delaware statute, because the stockholders are given the power
to amend the bylaws by statute�not merely by charter reservation�and because the bylaws "may
contain any provision, not inconsistent with law or with the certificate of incorporation, relating
to the business of the corporation, the conduct of its affairs, and its rights or powers or the rights
or powers of its stockholders, directors, officers or employees." DEL. CODE ANN. tit. 8, �109
(1974 & 1975 Cum. Supp.).
Courts occasionally have stricken bylaw provisions because they permitted governing

arrangements that were contrary to the statute or that could only be effected under the provisions
of the certificate of incorporation. In re William Faehndrich, Inc., 2 N.Y.2d 468, 473, 141 N.E.2d

597, 600 (1957); Benintendi v. Kenton Hotel, Inc., 294 N.Y. 112, 117-19, 60 N.E.2d 829, 830-31
(1945). One court struck down a bylaw that provided a method for compensating counsel in a

manner that restricted the board's discretion because it exceeded the permissible limits of bylaws.
Capitol Cab Coop. Ass'n v. Darden, 169 A.2d 463, 464 (D.C. Ct. App. 1961). Yet, another court,
without referring to the board's power to manage the business of the corporation, allowed the

bylaws to prescribe the manner for payment of dividends. Blair v. Bishop's Restaurants, Inc., 202
Okla. 648, 650-51, 217 P.2d 161, 164 (1950).
Thus, the scope of the statutes appears to permit shareholders, through bylaw amendments, to

deal with certain aspects of corporate governance that the statute elsewhere seems to assign
exclusively to the board of directors. In truth, there probably are limits on what shareholders can

accomplish through bylaw amendments, but the problem has not been addressed in the statutes

and has seldom been encountered in the cases.

170. See General Motors Corp., [1973-1974 Transfer Binder] FED. SEC L. REP. (CCH)
1179,753 (1974); Medalist Indus. [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
1179,300 (1973). But see Letter from Peter J. Romeo, Special Counsel, SEC, to Stephen J.

Kneapler, President, Richford Industries, Inc. (available Apr. 2, 1975) (no-action letter) (proposal
to amend bylaw dealing with directors' remuneration improper infringement on duties of board).
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information they wish to receive from a corporation. Thus, in a

number of instances, the staff has rejected arguments that companies
could omit disclosure resolutions because they sought data about

ordinary business matters.171 The staff's basic position has been that

corporations usually do not issue special reports to shareholders as

part of their ordinary business operations. In the absence of any

indication from the company in question that it is exceptional in that

regard, the staff has held that the determination whether to issue a

report involves an important policy matter.172
The staff has said that it would not ignore the subject matter of

the requested report, but that a resolution requesting a report could
not be omitted "even though the subject matter of the report would
involve the ordinary business operations of the issuer to some

extent."173 Few proposals have tested the limits of the staff's position
in this area. In virtually every instance that the staff has rejected a

corporation's attempt to omit a disclosure proposal on the ground
that it involved ordinary business, the proposal involved some matter
of social concern, such as a corporation's employment practices in
South Africa or a controversial labor dispute.174 Consequently,
criticisms that the staff tolerated improper proposals that sophisti
cated proponents were able to cast in the proper form175 do not

appear to be well founded. There is little evidence that the staff has
concentrated on form to the extent of making the ordinary business
section of the rule a farce.

Recent staff actions actually gave rise to the opposite concern, that
the staff regarded some socially significant matters to be merely
matters of ordinary business. During 1976, proposals submitted to
three public utilities recommended abandonment of plans to
construct nuclear power plants, and the staff regarded them all as

ordinary business. The staff stated that these resolutions involved
nothing more than a management decision concerning "fuel mix."
This is a remarkable understatement, because the decision to build
nuclear power plants involves billions of dollars and is extremely
controversial because of its economic and social impact. The staff's
rationale for viewing this proposal as ordinary business stretched the
notion of "ordinary business" well beyond earlier interpretations: it
said the decision to build nuclear reactors was ordinary because it

171. Black & Sparks, The SEC as Referee�Shareholder Proposals and Rule 14a-8, 2 J. CORP.
L. 1, 17-19 (1976).

172. Letter from Peter J. Romeo, Special Counsel, SEC, to Allan T. Nance, Secretary, J.P.
Stevens & Co. (available Jan. 9, 1976) (no action letter).

173. Id
174. See, e.g., id. (labor dispute).
175. Black & Sparks, supra note 171, at 13-14, 17.
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was not "so extraordinary as to require shareholder action or

ratification."176
The staff asked the wrong question. Rather than ask whether the

matter was important enough to submit to the stockholders, it should
have inquired whether the matter was important enough to submit to
the board of directors.177 Although some corporate boards are passive
and allow management more leeway in deciding policy than is good
practice, it appears that submissibility of a transaction to the board
would disprove ordinariness.178 The inquiry is to distinguish among
proposals that, although not proper for stockholder action,
nonetheless may be appropriate for stockholder recommendation.

Yet, if the stockholders could recommend only in those situations in
which they would be obliged to act, the addition in 1954 of a

provision allowing omission of recommendations on ordinary business
matters would have been unnecessary; all proposals, whether they
mandate or recommend, could have been judged merely to see if they
dealt with a subject that was proper for stockholder action.
More importantly, the rationale of the nuclear power decision

highlighted another development that was potentially troubling. Some
proposals may not be ordinary, even though a management decision
alone is involved, because they concern corporate activity that the

community regards as important. Dow Chemical's decision to sell

napalm to the military during the Vietnam War is an example.
Although most decisions concerning a company's choice of products
are ordinary business,179 that decision was not ordinary because of its
social context. The SEC should not ignore social context in

determining what is ordinary, any more than it should ignore it in

determining what is significantly related.180 On several recent

176. See Letter from Peter J. Romeo, Special Counsel, SEC, to Charles C. Robson, Jr.,
Associate General Counsel, and Robert M. Williams, Assistant Secretary, North Carolina Power &

Light Co. (available Apr. 5, 1976) (no-action letter); Letter from Peter J. Romeo, Special Counsel,
SEC, to Thomas E. O'Dea, Associate General Counsel, Potomac Electric Power Co. (available Mar.
5, 1976) (no-action letter), reconsidered (available Mar. 30, 1976); Letter from Peter J. Romeo,
Special Counsel, SEC, to Guy G. Gilchrist, Secretary, Iowa Power & Light Co. (available Mar. 12,
1976) (no-action letter).

177. See Letter from Donald Schwartz to Richard H. Rowe, Director, Division of Corporate
Finance, SEC (Mar. 17, 1976) (seeking reconsideration of position stated to Potomac Electric
Power Co.).

178. See Letter from Davis, Polk & Wardwell to SEC (Sept. 2, 1976) (SEC File No. S7-643)
(management salaries require board approval, but Commission probably did not intend them to

come before stockholders). Although the observation made in the letter is true as to specific
salaries, compensation policy and overall salary limits have come before stockholders for many

years. The Davis, Polk comment, however, shows the wisdom of making the board test only a

guideline.
179. See Note, Proxy Rule 14a-8: Omission ofShareholder Proposals, 84 HARV. L. REV. 700,

722 (1971).
180. See notes 155-64 supra and accompanying text.
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occasions, the staff ignored social context in finding that a proposal
dealt with ordinary business. A proposal to General Motors requiring
the installation on multipurpose vehicles of the same land of safety
equipment required on passenger vehicles was viewed as dealing with
ordinary business, even if reworded as a recommendation.181 Further,
a proposal to Columbia Pictures Industries recommending that the

company adopt a policy to develop film roles reflecting the changing
status of women also was considered ordinary.182 These business
decisions were within the scope of management, and both concerned
business decisions that, in the context of financial performance alone,
were unextraordinary. Yet, both examined facets of corporate
behavior that the community viewed as important and on which the
stockholders might wish to communicate their views.183 This is not to

say the staff was wrong on the particular opinions expressed, because
one must take into account the precise language of the resolution,
but it is dismaying to think that the staff might have been insensitive
to the clear social environment.
The staff's tendency to ignore social context plainly was at odds

with the view of the court of appeals in Medical Committee, which
inquired whether the issue involved was one of corporate "policy." In
Medical Committee, the court saw this distinction as most sharply
presented when the "policy" disputed had important social
implications:

We think that there is a clear and compelling distinction
between management's legitimate need for freedom to
apply its expertise in matters of day-to-day business
judgment, and management's patently illegitimate claim of
power to treat modern corporations with their vast
resources as personal satrapies implementing personal
political or moral predilections. It could scarcely be argued
that management is more qualified or more entitled to
make these kind of decisions than the shareholders who are

the true beneficial owners of the corporation . . . ,184
The SEC's recent amendment to the ordinary business rule, which

now appears as subparagraph (c)(7), indicates a sensitivity to these
factors. The Commission first proposed changing the language of the
rule to allow management to omit only proposals that dealt with a

"routine, day-to-day matter relating to the conduct of the ordinary
business operations of the issuer."185 The Commission proposed the

181. See Letter from Peter J. Romeo, Special Counsel, SEC, to Calvert Thomas, Secretary,
General Motors Corp. (available Mar. 25, 1975) (no-action letter).

182. See Letter from Peter J. Romeo, Special Counsel, SEC, to Leo Jaffe, Chairman of the
Board, Columbia Pictures Industries, Inc. (available Aug. 29, 1975) (no-action letter).

183. See 2 IRRC News for Investors 14 (1975).
184. 432 F.2d at 681.
185. Proposed Rule 14a-8(c)(7), Release No. 12598.
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change, it explained, out of concern that the previous version

"frequently had been relied on by issuers to exclude proposals that
involve matters of considerable importance to the issuer and its

security holders."186 As a result, the SEC noted that the purpose of
section 14(a) of the 1934 Act�to promote corporate suffrage�might
have been frustrated. In the accompanying release, the Commission
stated that, as a "guide," the submission of the matter to the
company's board of directors would indicate that it was not routine
or mundane.187
Many large corporations objected strenuously to a change in the

old "ordinary business" rule because the change would upset the
traditional lines of demarcation between the responsibilities of

management, board, and shareholders.188 Responding to these

criticisms, the SEC returned to the old language of "ordinary
business," but gave it new meaning. The first indication of this new

meaning is the subheading in the adopting release describing the

provision as dealing with "Routine Matters." The Commission gave
two reasons for abandoning the changes in language. First, the
difficulties likely to arise would outweigh the benefits that might
accrue to shareholders; second, the old language is sufficient if

interpreted more flexibly.189
The Commission has made it clear that the restriction relating to

"ordinary business" may not be used to frustrate the corporate
democracy goals of rule 14a-8.190 It specifically disavowed the staff's
rulings concerning proposals to restrict electric utilities' plans to build
nuclear power plants.191 It also abandoned its suggestion that whether

186. Id
187. Id
188. Release No. 12999, at 26; see, e.g., Letter from Sullivan & Cromwell, to George A.

Fitzsimmons, Secretary, SEC (Sept. 7, 1976) (SEC File No. S7-643).
189. Release No. 12999, at 27.
190. Id. at 26.
The staff appears to be a strong proponent of the goal of corporate democracy. In disagreeing

with management's contention that a proposal to amend Marriott Corp.'s charter to restrict

corporate charitable contributions was not includable, the staff stated that the proposal
involves a matter of policy and not a matter which relates to the conduct of the
Company's day to day operations. A proposal relating to such a determination would
appear to involve an important policy matter; and, as the Court of Appeals pointed out
in Medical Committee for Human Rights v. SEC, the overriding purpose of Section 14(a)
of the Securities Exchange Act of 1934 "is to assure to corporate shareholders the

ability to exercise their right�some would say their duty�to control the important
decisions which affect them in their capacity as stockholders and owners of the

corporation" ....
Marriott Corp., [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 180,804, at 87,096-97
(Sept 17, 1976) (citation omitted).

191. Release No. 12999, at 29. The Commission stated, for instance, that although
a proposal that a utility company not construct a proposed nuclear power plant has in
the past been considered excludable under former subparagraph (c)(5). ... it now seems

apparent that the economic and safety considerations attendant to nuclear power plants
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a matter had come before the board of directors would be viewed as

an indication of whether it involved ordinary business. Variance in

corporate practice, the SEC said, undermined the utility of that

factor.192 The SEC summarized its restrictive view of its "born again"
ordinary business test as "where proposals involve business matters

that are mundane in nature and do not involve any substantial or

other policy considerations, the subparagraph may be relied upon to

omit them."193

Contrary to Law. Another part of the SEC's effort to define

"proper subject" is the new subparagraph (c)(2), which allows for

omission of a proposal that if implemented would require the issuer

to violate any state or federal law, or the law of any foreign
jurisdiction to which the issuer is subject.194 The Commission

originally explained that this provision is intended to formalize a view

that its staff has expressed informally on numerous occasions in the

past.195 The final version clarified the provision and expanded its

scope. There are few objections to barring proposals that would

require or request that corporations take an illegal action. Such

proposals likely would be ruled out of order if introduced from the
floor at a corporation's annual meeting.
There remains some reason for concern about this new basis for

exclusion because of a recent staff opinion dealing with the issue.
Occidental Petroleum received a shareholder proposal in 1976 calling

are of such magnitude that a determination whether to construct one is not an

"ordinary" business matter.
Id.

192. Id. at 28.
The Commission also considered, and rejected, an alternative subparagraph that would have

replaced both the "significantly related" test of subparagraph (c)(5) and the "routine, day-to-day
matters" test of subparagraph (c)(7): shareholders could not act or recommend on any matter that
was not required by state law or internal corporate law to be dealt with by the board. Release No.
12598, at 8. This would have been confusing and harmful. It is unclear when state law requires the
board to act, and this test would have produced severe interpretative problems on the includability
of proposals. See Letter from Edward T. Buhl, Counsel, International Business Machs. Corp., to
George A. Fitzsimmons, Secretary, SEC (Aug. 31, 1976) (SEC File No. S7-643).

The alternative proposal might have encouraged board passiveness to avoid stockholder
proposals and might have led to delegations of authority away from the board at a time when the
Commission is trying to encourage more active boards. See Letter from D.N. Maytum, Secretary,
Standard Oil Co. of California, to George A. Fitzsimmons, Secretary, SEC (Sept. 3, 1976) (SEC
File No. S7-643). From the standpoint of public interest proposals, the alternative was especially
objectionable. Corporate action may be perceived as significant because of its social impact
although its economic significance to the corporation may be relatively minor and hence may not
require board action. Thus, action by management, such as approval of the sale of napalm or a

decision to engage in commerce in South Africa, may involve important policy questions
appropriate for shareholder recommendation.

193. Release No. 12999, at 30.
194. Rule 14a-8(c)(2), Release No. 12999.
195. Release No. 12598, at 6.
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on it to adopt a bylaw requiring that it "refrain and desist from all
technological consultations, commerce, and investment, direct and
indirect, with Communist countries and groups or representatives
thereof, including all deals in existence and those under negotia
tion."196 The SEC staff agreed with the company's contention that
the proposal was not a proper subject for shareholder action. It based
its conclusion on its observation that "this proposal would have the
company arbitrarily terminate its existing contractual arrangements
without regard to the company's legal obligations to perform those
contracts."197 If the SEC interprets new subparagraph (c)(2) as

allowing corporations to omit any proposals that require or

recommend that they take an action that arguably would involve
actions contrary to some legal obligation under federal, state, or

foreign law, a major gap in the requirements of rule 14a-8 will have
been created. The staff should not follow the policy suggested by the
Occidental Petroleum no-action letter, but should construe subpara
graph (c)(2) narrowly, perhaps as barring only proposals that would
require that the corporation take some action that would give rise to
criminal liability.

Dividends. The final subparagraph of rule 14a-8 that
expounds the meaning of "proper subject" is (c)(13), which allows
omission of a proposal that relates to specific amounts of cash or

stock dividends. The Commission originally believed this provision
was necessary because of its proposal to change subparagraph (c)(7)
to limit exclusion to "routine, day-to-day matters."198 The SEC
thought that the language would not have authorized omission of

proposals dealing with specific dividend amounts, which it viewed as

an undesirable result. To counter that effect, subparagraph (c)(13)
drew a distinction between proposals recommending specific
dividends and proposals recommending dividend policy.199 In making
this change in the rule, the SEC indicated that it thought
shareholders should have the opportunity to present proposals on

dividend policy to their fellow shareholders. The SEC anticipated
management objections to this proposal in its release announcing the
new paragraph, and many such objections were registered by issuers

196. See Letter from Peter J. Romeo, Special Counsel, SEC, to Paul C. Hebner, Vice President
and Secretary, Occidental Petroleum Corp. (available Mar. 18, 1976) (no-action letter).

197. Id.
198. Release No. 12598, at 11.
199. Release No. 12999, at. 37. It is interesting that despite the reversion of the language of

subparagraph (c)(7) to "ordinary business," the Commission still believed this provision was

required. This is a further demonstration that "ordinary business" is to be interpreted more

narrowly than before.
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commenting on the proposed amendment to rule 14a-8.200 Nonethe

less, the SEC has persisted in issuing this new paragraph.
Subparagraph (c)(13) amounts to little more than a recognition of

what the SEC's interpretation of its proposed ordinary business test

would have been. It is difficult to see why proposals recommending
dividend policy should have been treated as dealing with ordinary
business matters, and thus beyond the reach of shareholder proposals.

Regulating the Shareholder Proposal Process

Evaluation of the SEC's efforts to regulate abuses by shareholders
involves judgments considerably different from those involved in

evaluating the Commission's efforts to define proper subjects. There,
the central concept is the legal one of delineating areas of authority
for different organic bodies within the corporation. Here, the issue is
one of deciding whether, in seeking an appropriate balance between

providing shareholders with reasonable access to management's proxy
materials and protecting the issuer from abuses of that opportunity,
the Commission's rules serve the broad public policy purposes that
underlie the congressional mandate of section 14(a) of the 1934 Act.

The mechanics of the shareholder proposal process established by
the SEC and set out in paragraphs (a), (b), and (d) of rule 14a-8
warrant little comment. The Commission has endeavored to provide
shareholders with a reasonable degree of access to corporate proxy
statements, and there is little basis for challenging its discretionary
judgments in this area.201

200. Letter from John S. Black, President, American Society of Corporate Secretaries, Inc., to
George A. Fitzsimmons, Secretary, SEC (Sept. 3, 1976) (SEC File No. S7-643); Letter from Frank
A. Hutson, Jr., Secretary, AT&T, to George A. Fitzsimmons, Secretary, SEC (Sept. 1, 1976) (SEC
File No. S7-643).
201. Nonetheless, two comments made to the SEC concerning these actions are particularly

noteworthy. Dr. Frederick G. Tice suggested that the SEC abandon its requirement that a

shareholder give notice of his intentions to present the proposal at the annual meeting, which he
maintained "unfairly favor[s] shareholders who are wealthy, professionally engaged in shareholder
activities, widely connected, or who happen to live near the place selected for the meeting of
shareholders." Letter from Frederick G. Tice to SEC (Sept. 3, 1976) (SEC File No. S7-643). Dr.
Tice contended that the proponent has made the necessary presentation of a shareholder proposal
by placing it in the proxy materials. He suggested that the SEC require management to introduce
proposals sponsored by shareholders who do not attend meetings and added that the Commission
might want to allow a fee to be charged for this service as a means of screening out frivolous
proponents. Id. The SEC noted that the requirement ensures that someone will present the
proposal, because management has no responsibility to do so, and that someone will be present to
discuss the matter knowledgeably. Release No. 12999, at 6.

The other comment, directed at the problem of the disorderly shareholder, suggested that an
issuer be allowed to omit a proposal if the proponent had been guilty of misconduct at either of
the corporation's previous two annual meetings. Letter from D.E. Pease, Secretary, E.I. du Pont de
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With respect to the subparagraphs of paragraph (c) that are

designed to prevent abuses, little controversy has arisen over the
SEC's judgment that management should be allowed to omit even a

proposal on a proper subject that violates the SEC's proxy rules (or
in any event the antifraud rule), that involves a personal claim or

grievance, that is counter to a proposal that management has
announced it intends to introduce, or that duplicates a proposal
submitted by another shareholder of the corporation. The SEC's
other two bases for omission, involving resubmission of proposals and

proposals relating to elections, have given rise to substantial concerns.

RESUBMISSION OF PROPOSALS

For many years, rule 14a-8 has provided that if "substantially the
same proposal" had been included in management's proxy statement
for a meeting held within the preceding five calendar years, the
proposal could be omitted from the management's proxy materials
relating to any meeting of security holders held within three calendar
years after the latest previous submission if the proposal received less
than three percent of the votes the first time it was considered, less
than six percent the second time, or less than ten percent
thereafter.202 In recent years, activist shareholders have tested the

meaning of this provision by submitting proposals that have some

elements in common with proposals that were voted on in previous
years and are ineligible for reinclusion in management's proxy
materials. Corporations have attempted to omit these proposals, but
the SEC generally has maintained that they could not be omitted
unless they were virtually identical to the proposals voted on in prior
years.

The issue arose most dramatically in the case of proposals relating
to IBM's operations in South Africa that were submitted to IBM in
the years 1973 through 1976.203 The resolutions all were proposed by

Nemours & Co., to George A. Fitzsimmons, Secretary, SEC (Sept. 2, 1976) (SEC File No. S7-643).
The following were suggested as examples of misconduct:

(a) repeated failure to comply with requests of the Chairman of the meeting to act in an

orderly manner;
(b) use of offensive or profane language;
(c) derogatory references to other persons present at the meeting.

Id.
202. See, e.g., Rule 14a-8(c)(12), Release No. 12999. The earliest version of this part of the

rule, adopted in 1948, allowed a proposal to be resubmitted indefinitely so long as it received

three percent of the votes. Securities Exchange Act of 1934 Release No. 4185 (July 6, 1948), 13
Fed. Reg. 6,678 (1948). The three-six-ten requirement was first adopted in 1954. Securities

Exchange Act of 1934 Release No. 4979 (Jan. 6, 1954), 19 Fed. Reg. 246 (1954).
203. The proposal voted on in 1973 requested that IBM provide all its shareholders with an

extensive general report on its operations in South Africa and on its treatment of its black South
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church groups, many of which held substantial amounts of IBM

stock;204 none of the resolutions received the support of three

percent of the shares voted.205 In 1974, 1975, and 1976, IBM

informed the SEC that it intended to omit the proposal on the

ground that it was substantially the same as a proposal voted on

within the previous three years. Each year, the staff informed IBM
that it did not agree with its position.206 The staff took a similar

position with regard to General Electric 's arguments that it could
omit proposals in 1975 and 1976 that related to its involvement in
the B-l bomber program. That issue was first raised in two

shareholder proposals voted on at GE's 1974 annual meeting, neither
of which received the support of as much as two percent of the votes

cast.207 In essence, the staff took the position that if a proposal was
not virtually identical to one voted on in prior years, it was not

"substantially the same."208
The staff's position is basically correct; much data supports the

view that the wording of a resolution is of considerable importance

African employees. The proposal was supported by 2.6 percent of the shares voted. In 1974, still
dissatisfied with the amount of information that IBM was willing to make available, the church

groups offered a resolution requesting the company to establish a review committee to evaluate
the company's performance in South Africa and, where appropriate, to make recommendations
for change. The resolution received 2.4 percent of the votes cast. In 1975, after two days of
hearings late in 1974 on IBM's role in South Africa, church groups concluded that they should
focus on issues involving transfers of technology to the South African government. They
submitted a resolution to amend IBM's certificate of incorporation to prohibit the company from

contracting with South Africa for the sale, lease, or service of computers. This resolution was

supported by 1.64 percent of the shares voted. In 1976, partly out of concern with what they saw

as IBM's failure to explain the criteria by which it decided whether to sell computers to South
Africa, church groups submitted a resolution requesting IBM to issue a report on whether it had
requested permission from the United States government to sell or lease computers to South
Africa and on what criteria it used in making decisions whether to sell or lease computers to South
Africa. The resolution was supported by 2.21 percent of the votes cast.

In sum, all the resolutions related to IBM's South African operations, but all took significantly
different approaches. Two requested information; one asked that a special committee be formed;
and one proposed an amendment to IBM's certificate of incorporation. Two were oriented largely
toward the treatment of black South African employees, and two were directed more at transfers
of technology. Each year's resolution reflected to some degree events that had occurred after the
prior year's annual meeting. Letter from Elliott J. Weiss, IRRC, Inc., to George A Fitzsimmons,
Secretary, SEC (Sept. 3, 1976) (SEC File No. S7-643).

204. Investor Responsibility Research Center, Analysis No. 2, Supp. 2,
Corporate Activity in South Africa: International Business Machines
Corp. (Apr. 1975).

205. See Letter from Elliott J. Weiss, supra note 203.
206. See id. (recounting history of shareholder efforts at IBM).
207. The shareholders' campaigns at IBM and GE represented the only two instances in which

shareholders raised the same topics in proposals to a corporation for more than two years without
receiving at least three percent support for a proposal. Letter from Elliott J. Weiss, supra note
203.
208. See General Electric Co., [1974-1975 Transfer Binder] FED. Sec L. Rep. (CCH)

1180,155 (available Feb. 4, 1975) (no-action letter).



680 The Georgetown Law Journal [Vol. 65:635

to investors, particularly institutional investors.209 Thus, because the
votes of these shareholders may well turn on slight changes in the
language of a resolution, the staff's determination to allow
shareholders full opportunity to modify their approach to any given
subject would appear sound.
A number of corporations, led by IBM and GE, apparently felt the

staff's interpretation of the rule left them open to undue harassment
and appealed to the Commission either to overrule the staff or to

209. In a survey conducted in 1975, institutional investors were asked:
What actions have you generally taken with respect to any shareholder proposal which
you favor in principle but which you find objectionable in part, either in terms of
substance (for example, a multi-part disclosure resolution which you support in
principle but which requests disclosure of one or several kinds of information which you
believe to be unwise, unnecessary or burdensome) or because the resolution is poorly
drafted?

The responses are showing in the table below:

Institutional Voting on Proposals Supported in Principle
but Having Some Objectionable Feature

Kind of Institution Vote For Vote Against Abstain

Bank Trust Departments 0 10 1
Insurance Companies 1 6 1
Universities* 2 7 3
Investment Firms 1 2 0
Foundations** 0 3 2
Church Funds 0 0 3

Total 4 28 10

*In addition, five universities sometimes vote against and sometimes abstain; two sometimes
vote for, sometimes vote against, and sometimes abstain.
**Three foundations also sometimes vote against and sometimes abstain; one also sometimes

votes for.

Letter from Elliott J. Weiss, supra note 203, based on data from J. LEONARD & J. HEARD,
How Institutions Voted in 1975 on Shareholder Resolutions and

MANAGEMENT PROPOSALS (Investor Responsibility Research Center Special Report 1975-C,
1975).
Similarly, many institutional investors in their responses to other surveys have indicated that

they base their voting decisions on the precise language of the proposals being considered, not on
the principle or point of view they believe is behind the proposal. See INVESTOR
Responsibility Research Center, Investor Responsibility: Problems and
PROSPECTS 21-24 (Special Report A, 1974); Letter from Elliott J. Weiss, supra note 203. The
BA Investment Management Corp., a subsidiary of BankAmerica Corp., recently made the

following comment to the SEC:
On many occasions we have considered proposals in which we agree with the general
purpose but disagree with the specifics. If other shareholders reject a proposal for sueh a

reason, the proponent may wish to reformulate the proposal so as to make it more
passable. The improved version of the proposal may then be resubmitted to the
shareholders the following year and may very well receive more support. We feel that
this is a constructive process, one in which the most desirable form of proposal may be

developed and eventually passed by the shareholders.
Letter from Thomas H. Andrews, Senior Vice President, & Daphne M. O'Keefe, Corporate Social

Responsibility Analyst, BA Investment Management Corp., to George A. Fitzsimmons, Secretary,
SEC (Sept. 15, 1976) (File No. S7-643).
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revise the rule. The SEC declined to review the staff's no-action

letters,210 but it did move to revise the rule. As part of the proposed
amendments to rule 14a-8, it announced a proposal to change this

part of the rule to allow management to omit a proposal that "deals
with substantially the same subject matter" as an ineligible
proposal.211 Moreover, the Commission explained that it was

proposing this change because it believed that the "substantially the
same" proposal provision of rule 14a-8 had been "effectively
circumvented by some proponents who have been able to present
essentially the same subject matter to a company's security holders in
successive years, even though their earlier proposals did not receive
the minimum percentage of votes specified in the rule."212

Corporations, their counsel, and the American Society of

Corporate Secretaries (ASCS) all applauded this proposed change.
Many corporations and the ASCS suggested that the Commission go
further and increase the levels of support that a shareholder proposal
must receive before an issuer is required to include it again in its

proxy materials.213 A few commentators argued against the proposed
change in the rule on the grounds that it would give rise to

substantial interpretative problems, that it would constrain unduly
the reasonable exercise of shareholder suffrage, and that there had
been few "abuses" of the existing provision of rule 14a-8.214 The

SEC, after considering these comments, decided not to adopt the

proposed amendment, concluding that the potential drawbacks of the
new provision outweighed the potential advantages.215

210. See Letter from Peter J. Romeo, Special Counsel, SEC, to Edward T. Buhl, Counsel,
International Business Machs. Corp. (available Mar. 11, 1976) (no-action letter).
211. Release No. 12598, at 10.
212. Id.
213. See, e.g., SEC File No. S7-643, Letters to George A. Fitzsimmons, Secretary, SEC, from

R.S. Maurer, Secretary, Delta Air Lines, Inc., at 1 (Sept. 7, 1976) (supporting 6-10-15 percent
test); from D.N. Maytum, Secretary, Standard Oil Co. of California, at 5 (Sept. 3, 1976)
(supporting 6-12-20 percent test); from Calvert Thomas, Secretary and Assistant General Counsel,
General Motors Corp. at 4 (Sept. 3, 1976) (supporting 5 percent test for first reintroduction "with
corresponding changes in the levels required for further reintroduction"); from John S. Black, Jr.,
President, American Society of Corporate Secretaries, Inc., at 22-23 (Sept. 3, 1976) (supporting a

6-10-15 percent test); from M.L. Heald, Secretary, United States Steel Corp., at 5-6 (Sept. 2,
1976) (supporting 6 percent test for first resubmission, "with the percentages in (c)(12)(ii) and
(iii) being increased accordingly"); from Frank A. Hutson, Jr., Secretary, American Telephone and
Telegraph Co., at 1 & 7 (Sept. 1, 1976) (supporting 5-8-12 percent test); from R.Y. Bandy, Jr.,
Assistant General Counsel, Phillips Petroleum Co., at 4 (Aug. 31, 1976) (supporting 10-2040
percent test).

214. See Letter from Elliott J. Weiss, supra note 203; Letter from Paul M. Neuhauser, supra note
159; Letter from Donald Schwartz, to George A. Fitzsimmons, Secretary, SEC (Sept. 7, 1976)
(SEC File No. S7-643). Some of the commentators also argued that the language of proposals is
important to investors. See Letter from BA Investment Management Corp., supra note 209.
215. Release No. 12999, at 35.
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The Commission's decision to withdraw the proposed amendment
was correct. The interpretative problems posed by the "substantially
the same subject matter" language were considerable. This is illustrated
by the proposals submitted to IBM in 1973 through 1976 relating to
its South African operations.216 A strong case can be made that none
of those resolutions dealt with substantially the same subject matter.
Yet, the IBM case, it seems reasonably clear, was one of those that
led the SEC to propose changes in this part of rule 14a-8.
A second set of interpretative problems involves the evidence the

SEC would have looked to in determining whether proposals dealt
with substantially the same subject matter. Would it have been the
language of the proposal, the proponent's supporting statement, the
company's statement in opposition, or a subjective guess by the
SEC's staff concerning the proponent's intent? How the SEC
answered this question could have been of critical importance. For
example, shareholder proposals concerning strip mining on Indian
lands were considered at the 1975 annual meetings of Amax, Gulf
Oil, Kennecott, and Standard Oil of California (SoCal). The
resolutions all asked that detailed reports be prepared concerning the
corporation's plans for coal development on tribal lands. The wording
of the resolutions and of the proponents' supporting statements was

virtually identical, but managements' responses to the resolutions
varied considerably. SoCal's management treated the resolution as

raising the question of who should determine what information it

reports to shareholders. Accordingly, it made no substantive
statements regarding the company's relations with the Northern

Cheyenne.217 Gulf referred to reports it had issued on its relations
with the Crow, summarized its policies concerning reclamation,
committed itself to continue to make reports concerning its

surface-mining activities, and argued that the costs of preparing the

requested report would outweigh any possible benefits.218 Amax and
Kennecott both summarized the status of their respective mining
operations and argued that preparation of the requested reports
would be burdensome.219

216. See notes 203-06 supra and accompanying text.
217. Standard Oil Co. of California, Notice of Annual Meeting of

Stockholders 9-10 (1975).
218. Gulf Oil Corp., Notice of Annual Meeting of Shareholders and

Proxy Statement 17-21 (1975).
219. Amax Inc., Notice of Annual Meeting of Shareholders and Proxy

Statement 12-16 (1975); Kennecott Copper Corp., Notice of Annual Meeting
of Stockholders to be Held May 6, 1975, at 14-17 (1975).
Had the SEC adopted the proposed change, it might have altered considerably the dynamics of

the shareholder proposal process. Corporations, operating on the assumption that they would not

likely be required to face shareholder proposals concerning any particular subject for more than
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The point illustrated by these diverse responses is that the

managements of the different companies saw identical resolutions as

dealing with substantially different subjects. If the SEC had adopted
its proposed subparagraph (c)(12), what would it have held to have
been the subject matter of these resolutions? What weight, if any,

would it have given to management's characterization of the issue

raised by a resolution? Would it have treated identical resolutions as

having dealt with substantially different subjects�the content of

reports to shareholders in one case, strip mining in another�because
of the manner in which the management of the subject corporations
responded to the resolutions?
In sum, the proposed amendment would have raised interpretative

problems220 similar in many respects to those the SEC found in years

prior to 1972 when it was attempting to determine whether the

"principal purpose" of a shareholder proposal was to promote some

general political, social, economic, or other cause.221 The SEC was

generally applauded in 1972 when it amended rule 14a-8 to remove

the burden of making those subjective determinations, and it was well
advised to have avoided shouldering that burden again.
In addition to interpretative problems, proposed subparagraph

(c)(12) was likely to constrain unduly the reasonable exercise of

corporate suffrage, which Congress intended section 14(a) of the
1934 Act to promote. Had the SEC adopted its proposed
amendment, it would have lessened substantially the prospects for

dialogue between management and shareholders about issues of

importance.222 Finally, the SEC noted as a reason for abandoning this

two consecutive years, might have become less willing to work out compromises with shareholder
proponents. Activist shareholders, more conscious of the need to keep a subject "alive," might
have drafted proposals in a manner designed to attract more support for them.

220. A third kind of interpretative problem is suggested by two resolutions considered at
Merck's 1976 annual meeting. One resolution requested Merck to appoint a special committee of
its directors to deal with, and to report to shareholders, on corporate equal employment
opportunity programs. Another asked that the company make a report to its shareholders on the
status of its equal employment programs. MERCK & Co., INC., NOTICE OF ANNUAL
MEETING and Proxy Statement 21-25 (1976). The request for a committee was supported
by 0.65 percent of the shares voted; the request for a report was supported by 1.19 percent.
If, for purposes of analyzing the SEC's proposed subparagraph (c)(12), one assumes the

resolution requesting a report received more than 3 percent of the votes, an interesting question of
interpretation would arise. Would the staff have considered the two resolutions to have dealt with
substantially the same subject matter�Merck's equal employment programs? If so, would it have
allowed Merck to omit the request for a report if it were submitted again in 1977 on the ground
that a proposal dealing with substantially the same subject matter�the request that a special equal
employment committee be established�had been considered in 1976 but had failed to receive at
least a three-percent vote?
221. See notes 105-07 supra and accompanying text.
222. Two examples illustrate this point. In 1976, shareholder proposals were submitted to a

number of companies asking that they issue reports on their trade with Arab countries and Israel
and on their policies and actions with respect to the Arab boycott. See notes 145-54 supra and
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proposed change that only a small number of "abuses" had occurred
under the prior rule.223 It seems clear that abuses of the SEC's
existing rule concerning reintroduction of shareholder proposals have
been minor in degree and few in number. Two arguable instances of
abuse�the IBM and GE proposals�even though they involve large and
highly visible corporations, must be viewed as minimal when
considered in the context of the large number of issuers to which
shareholder proposals have been submitted and the serious problems
adoption of the SEC's proposed subparagraph (c)(12) would have
caused. Thus, the SEC's decision to drop its proposed amendment
concerning resubmission of proposals was entirely correct.

accompanying text. Let us assume that an issuer�ABC Corp.�disclosed in its proxy statement that
its policy was to comply as fully as possible with the Arab boycott and argued that this disclosure
made issuance of the requested report unnecessary. The request probably would be defeated
because ABC Corp.'s disclosure would have mooted the resolution in large part. Would a

shareholder be barred for three years from having included in ABC Corp.'s proxy statement a

resolution requesting the corporation to alter its policy toward the boycott? Would a shareholder
who wished to support the policy similarly be barred? A decision allowing omission of such

proposals, which the SEC's proposed amendment probably would have required, would have

unduly constrained shareholders' rights to determine important matters of corporate policy.
The second example involves a proposal submitted to Procter & Gamble in 1974, which would

have barred the reelection of any director who failed to attend two consecutive annual meetings.
The proposal received fewer than three percent of the votes. A major university supported the

principle embodied in the proposal, but voted against the proposal because it contained no

exceptions for directors' absences due to reasonable causes. The university planned to submit a

proposal to Procter & Gamble the following year barring reelection of any director who missed
two consecutive meetings without reasonable cause; however, the university sold its stock during
the year and consequently did not submit the proposal. The university's proposal would have dealt
with substantially the same subject matter as the proposal considered in the previous year. Thus,
proposed subparagraph (c)(12) would have allowed Procter & Gamble to omit the university's
proposal from its proxy statement. Yet, developing constructive alternatives to poorly drafted but
otherwise meritorious proposals, as the university planned to do, is an action that the SEC's proxy
rules should not discourage.

223. In its release announcing the final version of subparagraph (c)(12), the SEC noted that it
remains concerned about the potential abuses of the provision. The Commission said it had

instructed its staff to watch the operation of the provision closely and to take appropriate action,
such as through no-action letters, if the provision is being abused. Release No. 12999, at 36. A
close reading of the release makes it appear unlikely that the staff will feel required to change
dramatically its expressed views concerning when a proposal is substantially the same as a proposal
voted on in prior years.

Largely neglected in the furor over the SEC's proposed subparagraph (c)(12) were questions
concerning the manner in which the Commission should interpret the term "substantially the
same." In particular, the view, implicit in some staff opinions, that management can omit one part
of a multi-item disclosure proposal if a similar request for information was included in another

disclosure proposal in a prior year, is incorrect. Cf. Letter from Peter J. Romeo, Special Counsel,
SEC, to Edward T. Buhl, Counsel, International Business Machs. Corp. (available Mar. 11, 1976)
(no-action letter).
If the overall thrust of a resolution changes from one year to another, or if a resolution has been

modified substantially, particularly if the modifications are responsive to management's arguments
that there are flaws in a shareholder proposal, the staff should refrain from treating the modified

proposal as "substantially the same" as one voted on in previous years.
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election to office

A final area of concern involves the provision of rule 14a-8 that

allows omission of a proposal that "relates to an election to

office."224 The stockholder proposal rule is not designed to be a

means of allowing stockholder nomination of candidates for election
as directors. A provision allowing stockholder nominations was part
of the rule when it was first proposed in 1942, but it was never

adopted.225 The Commission may have included subparagraph (c)(8)
in the rule to guard against a back-door approach to a result that had
been rejected. When a stockholder proposed a resolution to declare

management's candidates disqualified, both the Commission and the

Eighth Circuit viewed that resolution as relating to an election.226 The
court contrasted the proposal, however, with a proper one that lays
down general qualification standards.227
For the most part, the staff has agreed that proposals that might

have an impact in future elections but do not affect anyone's
candidacy in a present election are not excludable. In 1976, however,
the staff allowed CBS to omit a proposal to amend its bylaws to

provide that shareholders be informed annually by a procedure that,
if followed, would allow their nominees for director to be included in
the company's proxy materials.228 The right to influence the process

by which nominations are made and to set the qualifications for
directors is a vital stockholders' right. Although the stockholders'
most potent power supposedly lies in the election of directors, in

reality stockholders possess little power in the election process. The
staff should be wary about chipping away at what little influence
stockholders can bring to bear.

Conclusion

The value of shareholder proposals makes their preservation and
utilization essential. The administrative role of the SEC is critical to
this process. The new rules correct some of the recent problems and
maintain the positive direction started by the Commission in its
Campaign GM opinion and furthered judicially by Medical Commit
tee. An insensitive enforcement by the staff, however, could undo

224. Rule 14a-8(8), Release No. 12999.
225. Hearings Before Committee on Interstate and Foreign Comm. on H.R. 1493, HR. 1821 &

HR. 2019, 78th Cong., 1st Sess. 17-19, 34-43 (1943).
226. Dyer v. SEC, 289 F.2d 242, 247 (8th Cir. 1961).
227. Id.
228. Letter from Peter J. Romeo, Special Counsel, SEC, to Charles T. Bates, Secretary &

General Attorney, CBS, Inc. (available Feb. 11, 1975) (no-action letter).
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that thrust. The staff should be mindful of the value of the proposal
scheme and the social contexts in which companies operate, and
should interpret the rules accordingly.
In the adopting release, the Commission emphasized that it did not

intend the amendments as a final resolution of the questions and
issues relating to shareholder participation in corporate governance
and to shareholder democracy generally. The Commission intends to

study these issues on a broader basis, and the staff is presently
formulating proposals for such a study.229 This is an excellent
development, but further efforts are not without problems. The
Commission seems anxious to embark on a bold program that goes to
the heart of state corporation law�the relationship of shareholders
and management to each other and to the corporation. This seems to

be asking a great deal of a relatively modest provision of the federal
securities laws. Nonetheless, the bold program is worthwhile. The
Commission should utilize fully the powers it possesses under the

proxy rules to further fair corporate suffrage and to promote the

public and shareholder interests. During the course of its study, it
may develop legislative proposals to fill in those voids in the 1934
Act that presently exist. The Commission may develop a better

understanding of the disclosure principles needed to govern the proxy
solicitation process. The Commission and its Advisory Committee on

Corporate Disclosure, which is also studying the functions of the
disclosure system in various contexts, can inform each other of the

proper expectations and practices that relate to the proxy process,
the selection of directors, and the means best capable of achieving
accountability and responsibility on the part of corporate man

agement.

229. Release No. 12999, at 2.
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APPENDIX

Securities Exchange Act of 1934 Release No. 12999, at 42-50 (Nov.
22, 1976), 41 Fed. Reg. 52,994 (1976).

Text of Revised Rule 14a-8
Rule 14a-8 is revised to read as follows:

�240.14a-8 Proposals of security holders.

(a) If any security holder of an issuer notifies the management of
the issuer of his intention to present a proposal for action at a

forthcoming meeting of the issuer's security holders, the management
shall set forth the proposal in its proxy statement and identify it in
its form of proxy and provide means by which security holders can

make the specification required by Rule 14a-4(b) [17 CFR

240.14a-4(b)]. Notwithstanding the foregoing, the management shall
not be required to include the proposal in its proxy statement or

form of proxy unless the security holder (hereinafter, the

"proponent") has complied with the requirements of this paragraph
and paragraphs (b) and (c) hereof:
(1) Eligibility. At the time he submits the proposal, the

proponent shall be a record or beneficial owner of a security entitled
to be voted at the meeting on his proposal, and he shall continue to
own such security through the date on which the meeting is held. If
the management requests documentary support for a proponent's
claim that he is a beneficial owner of a voting security of the issuer,
the proponent shall furnish appropriate documentation within 10
business days after receiving the request. In the event the
management includes the proponent's proposal in its proxy soliciting
materials for the meeting and the proponent fails to comply with the
requirement that he continuously be a voting security holder through
the meeting date, the management shall not be required to include
any proposals submitted by the proponent in its proxy soliciting
materials for any meeting held in the following two calendar years.
(2) Notice. The proponent shall notify the management in

writing of his intention to appear personally at the meeting to
present his proposal for action. The proponent shall furnish the
requisite notice at the time he submits the proposal, except that if he
was unaware of the notice requirement at that time he shall comply
with it within 10 business days after being informed of it by the
management. If the proponent, after furnishing in good faith the
notice required by this provision, subsequently determines that he
will be unable to appear personally at the meeting, he shall arrange to
have another security holder of the issuer present his proposal on his
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behalf at the meeting. In the event the proponent or his proxy fails,
without good cause, to present the proposal for action at the
meeting, the management shall not be required to include any
proposals submitted by the proponent in its proxy soliciting materials
for any meeting held in the following two calendar years.
(3) Timeliness. The proponent shall submit his proposal

sufficiently far in advance of the meeting so that it is received by the
management within the following time periods:
(i) Annual Meetings. A proposal to be presented at an annual

meeting shall be received by the management at the issuer's principal
executive offices not less than 90 days in advance of a date
corresponding to the date set forth on the management's proxy
statement released to security holders in connection with the previous
year's annual meeting of security holders, except that if no annual
meeting was held in the previous year or the date of the annual

meeting has been changed by more than 30 calendar days from the
date of the previous year's annual meeting a proposal shall be
received by the management a reasonable time before the solicitation
is made.

(ii) Other Meetings. A proposal to be presented at any meeting
other than an annual meeting shall be received a reasonable time
before the solicitation is made.

NOTE. In order to curtail controversy as to the date on

which a proposal was received by the management, it is
suggested that proponents submit their proposals by
Certified Mail-Return Receipt Requested.

(4) Number and Length of Proposals. The proponent may
submit a maximum of two proposals of not more than 300 words
each for inclusion in the management's proxy materials for a meeting
of security holders. If the proponent fails to comply with either of
these requirements, or if he fails to comply with the 200-word limit
on supporting statements mentioned in paragraph (b), he shall be

provided the opportunity by the management to reduce, within 10
business days, the items submitted by him to the limits required by
this rule.
(b) If the management opposes any proposal received from a

proponent, it shall also, at the request of the proponent, include in
its proxy statement a statement of the proponent of not more than
200 words in support of the proposal, which statement shall not
include the name and address of the proponent. The statement and

request of the proponent shall be furnished to the management at the
time that the proposal is furnished, and neither the management nor
the issuer shall be responsible for such statement. The proxy
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statement shall also include either the name and address of the

proponent or a statement that such information will be furnished by
the issuer or by the Commission to any person, orally or in writing as

requested, promptly upon the receipt of any oral or written request
therefor. If the name and address of the proponent are omitted from

the proxy statement, they shall be furnished to the Commission at

the time of filing the management's preliminary proxy material

pursuant to Rule 14a-6(a) [17 CFR 240.14a-6(a)].
(c) The management may omit a proposal and any statement in

support thereof from its proxy statement and form of proxy under

any of the following circumstances:

(1) If the proposal is, under the laws of the issuer's domicile, not
a proper subject for action by security holders;

NOTE. A proposal that may be improper under the
applicable state law when framed as a mandate or directive
may be proper when framed as a recommendation or

request.
(2) If the proposal would, if implemented, require the issuer to

violate any state law or federal law of the United States, or any law
of any foreign jurisdiction, to which the issuer is subject, except that
this provision shall not apply with respect to any foreign law
compliance with which would be violative of any state law or federal
law of the United States;

(3) If the proposal or the supporting statement is contrary to any
of the Commission's proxy rules and regulations, including Rule
14a-9 [17 CFR 240.14a-9], which prohibits false or misleading
statements in proxy soliciting materials;
(4) If the proposal relates to the enforcement of a personal claim

or the redress of a personal grievance against the issuer, its

management, or any other person;
(5) If the proposal deals with a matter that is not significantly

related to the issuer's business;
(6) If the proposal deals with a matter that is beyond the issuer's

power to effectuate;
(7) If the proposal deals with a matter relating to the conduct of

the ordinary business operations of the issuer;
(8) If the proposal relates to an election to office;
(9) If the proposal is counter to a proposal to be submitted by the

management at the meeting;
(10) If the proposal has been rendered moot;
(11) If the proposal is substantially duplicative of a proposal

previously submitted to the management by another proponent,
which proposal will be included in the management's proxy materials
for the meeting;
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(12) If substantially the same proposal has previously been
submitted to security holders in the management's proxy statement
and form of proxy relating to any annual or special meeting of

security holders held within the preceding 5 calendar years, it may be
omitted from the management's proxy materials relating to any

meeting of security holders held within 3 calendar years after the
latest such previous submission:
Provided, That�

(i) If the proposal was submitted at only one meeting during such

preceding period, it received less than 3 percent of the total number
of votes cast in regard thereto; or
(ii) If the proposal was submitted at only two meetings during

such preceding period, it received at the time of its second
submission less than 6 percent of the total number of votes cast in

regard thereto; or
(iii) If the proposal was submitted at three or more meetings

during such preceding period, it received at the time of its latest
submission less than 10 percent of the total number of votes cast in

regard thereto; and
(13) If the proposal relates to specific amounts of cash or stock

dividends.

(d) Whenever the management asserts, for any reason, that a

proposal and any statement in support thereof received from a

proponent may properly be omitted from its proxy statement and
form of proxy, it shall file with the Commission, not later than 50
days prior to the date the preliminary copies of the proxy statement

and form of proxy are filed pursuant to Rule 14a-6(a), or such
shorter period prior to such date as the Commission or its staff may
permit, five copies of the following items: (1) the proposal; (2) any
statement in support thereof as received from the proponent; (3) a

statement of the reasons why the management deems such omission
to be proper in the particular case; and (4) where such- reasons are

based on matters of law, a supporting opinion of counsel. The

management shall at the same time, if it has not already done so,

notify the proponent of its intention to omit the proposal from its

proxy statement and form of proxy and shall forward to him a copy
of the statement of reasons why the management deems the omission
of the proposal to be proper and a copy of such supporting opinion
of counsel.



WHEN NURSING HOME PATIENTS COMPLAIN:
THE OMBUDSMAN OR THE PATIENT ADVOCATE*

John J. Regan**

Criticism of nursing home care has intensified in recent

years, resulting in attempts by federal and state govern
ments to improve existing systems for assuring the quality
of care received by nursing home patients. Little attention,
however, has been directed to devising new systems of
quality assurance. Professor Regan explores two alternative
systems: the ombudsman and the patient advocate. The
article identifies and analyzes the structure, functions,
strengths, and weaknesses of each system, and proposes a

new system combining ombudsman and representational
functions.

Introduction

nursing home patients' grievances

Government1 and media2 have well documented the grievances of

nursing home patients, yet the problems persist. The most serious

*The title of this article was suggested by Walter Gellhorn's book, When Americans Complain
(1966). This article was submitted in partial fulfillment of the requirements for the degree of
Doctor of the Science of Law in the Faculty of Law, Columbia University.
**Professor of Law, University of Maryland School of Law; B.A. 1951, Mary Immaculate

College; M.A. 1953, St. John's University; J.D. 1960, Columbia University; LL.M. 1971, Columbia
University.

l. See Senate Special Comm. on Aging, Developments in Aging: 1974 and
January-April 1975, S. Rep. No. 250, 94th Cong., 1st Sess. 44 (1975); Senate
Subcomm. on Long-Term Care, Special Comm. on Aging, Nursing Home Care
in the United States: Failure in Public Policy, s. Rep. No. 1420, 93d Cong., 2d
Sess. (1974) [hereinafter cited as INTRODUCTORY REPORT]. The Subcommittee on

Long-Term Care also has published a series of supporting papers that explain in detail the problems
outlined in the Introductory Report. See Supporting Paper No. 1, The Litany of Nursing Home
Abuses and An Examination of the Roots of Controversy (Comm. Print 1974); Supporting Paper
No. 2, Drugs in Nursing Homes: Misuse, High Costs, and Kickbacks (Comm. Print 1975);
Supporting Paper No. 3, Doctors in Nursing Homes: The Shunned Responsibility (Comm. Print
1975); Supporting Paper No. 4, Nurses in Nursing Homes: The Heavy Burden (The Reliance on

Untrained and Unlicensed Personnel) (Comm. Print 1975); Supporting Paper No. 5, The
Continuing Chronicle of Nursing Home Fires (Comm. Print 1975); Supporting Paper No. 6, What
Can Be Done in Nursing Homes: Positive Aspects in Long-Term Care (Comm. Print 1975);
Supporting Paper No. 7, The Role ofNursing Homes in Caring for DischargedMental Patients and
the Birth of a For-Profit Boarding Home Industry (forthcoming); Supporting Paper No. 8, Access
to Nursing Homes by U.S. Minorities (forthcoming); Supporting Paper No. 9, Profits and the
Nursing Home: Incentives in Favor ofPoor Care (forthcoming).

2. A series of articles in the New York Times, for example, triggered a well-publicized
investigation of New York nursing homes and led to the indictment of several state legislators and
the conviction of a major nursing home owner for fraud. N.Y. Times, Mar. 12, 1976, at 1, col. 8;
see id. Oct. 7, 1974, at 1, col. 1; id. Oct. 8, 1974, at 48, col. 1; id. Oct. 9, 1974, at 85, col 1- id'
Oct. 10, 1974, at 42, col. 4.
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hazard facing patients is the possibility of death by fire.3 A 1975
Department of Health, Education and Welfare (HEW) survey
indicated that 64 percent of the nursing homes surveyed had not

complied with at least 5 of the 61 provisions of the Life Safety Code
of the National Fire Prevention Association.4 Other hazards include
the housing of patients in basements or attics in violation of

occupancy regulations and the failure to provide adequate house
keeping and maintenance, thereby exposing patients to infectious
diseases.5

The nursing home's staff often lacks the expertise necessary to

provide adequate care. Administrators are subject to no federal

professional standards and only minimal state standards, none of

which includes training in health care.6 Attending physicians often

neglect their patients.7 HEW requires that nursing homes receiving
federal funds appoint a medical director, but the medical director
exercises no real responsibility for the quality of health care given in
the facility by the attending physicians.8 In reality, day-to-day
medical care is the responsibility of the nurses, but only one

registered nurse, who is primarily a supervisor, need be available.9
licensed practical nurses and, in their absence, nurse's aides and
orderlies actually provide the medical care.

Instances of patient abuse by nursing home staffs abound, ranging
from infliction of deliberate physical injury to refusal to render
assistance to patients in performing daily activities such as walking to

3. Supporting Paper No. 1, supra note 1, at 185. See generally Supporting Paper No. 5, supra
note 1.

4. Office of Nursing Home Affairs, Public Health Service, U.S. Dep't of
Health, Education and Welfare, Long-Term Care Facility Improvement

Study (Interim Report) 5 (1975) [hereinafter cited as Interim Report]. A more

detailed survey indicated that only 6.1 percent of the facilities surveyed lacked any deficiencies.
Office of Nursing Home Affairs, Public Health Service, U.S. Dep't of

Health, Education and Welfare, Long-Term Care Facility Improvement
Study (Introductory Report) 41 (1975). The latter report, however, cautioned that

noncompliance with the Life Safety Code is not conclusive evidence that a facility has inadequate
fire hazard safeguards. Id.

5. Interim Report, supra note 4, at 5.
6. See, e.g., MD. ANN. CODE art. 43, �559 (Cum. Supp. 1976) (main requirements are age

minimum and payment of fee); N.Y. PUB. HEALTH LAW �� 289-c to -e (McKinney Cum. Supp.
1975-76) (no specialized courses required other than one approved course in institutional
administration).

7. Supporting Paper No. 3, supra note 1, at 319-24.
8. 20 C.F.R. �405.1122 (1976). HEW's explanatory memorandum on the duties of the medical

director indicates that the post is purely administrative and that the facility and the director do

not assume responsibility for the quality of care given by attending physicians. See Office of

Nursing Home Affairs, Public Health Service, Implementation of Conditions of Participation
405.1122 Medical Direction, Policy Memo No. 14 [Dec. 1974-Feb. 1976 Transfer Binder]
MEDICARE & MEDICAID Guide (CCH) 1(27,634 (Feb. 2, 1976).

9. 20 C.F.R. �405.1124 (1976).
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the bathroom, dressing, bathing, or, even turning over to avoid

bedsores.10 Nursing homes sedate patients, physically restrain them,
and even deliberately injure them for staff convenience; patients'
property and funds are lost or stolen.11 Food is bad, cold, or

unwholesome, and unassisted eating may be impossible.12 The

institutional ethic takes over daily life and destroys the patient's
privacy.13

CURRENT ENFORCEMENT MECHANISMS

The Medicare and Medicaid provisions of the Social Security Act14
contain several methods thought to promote high quality care in

federally-subsidized nursing homes. These methods have failed to

accomplish their purpose, however, because they are based on

erroneous assumptions and are administered poorly. Congress, HEW,
and some states have attempted to improve existing systems,15 but as

will be shown, these improvements, and others like them, can have

only a minor impact.
The first method requires the creation of specific standards

regulating the structure, personnel, and services of a nursing home.16
This system rests on the assumption that if a home provides a certain
environment and staff, good medical care will follow.17 To enforce
the standards, Congress established an elaborate system of state

licensing, federal certification, periodic inspection, and sanctions for

noncompliance.18 This system has been notoriously unsuccessful; a

congressional critic has labeled it a "national farce."19 Although HEW
has established standards and noted deficiencies in compliance with
those standards, it rarely decertifies facilities or seeks criminal

10. Supporting Paper No. 1, supra note 1, at 170.
11. Id. at 171-72, 180-83, 185.
12. Id. at 176-80.
13. Id. at 196-99.
14. 42 U.S.C. �� 1395-1395U (1970 & Supp. IV 1974) (Medicare); id. �� 1396-1396g (1970 &

Supp. IV 1974) (Medicaid).
15. See, e.g., Social Security Amendments of 1972, 86 Stat. 1329 (codified in scattered

sections of 2, 5, 7, 26, 42 U.S.C); Conditions of Participation, Skilled Nursing Facilities, 39 Fed.
Reg. 2,240 (1975) (codified at 20 C.F.R. �� 405.1101-.1137 (1976)); 45 C.F.R. �249.12 (1975);
N.Y. PUB. HEALTH LAW ��2801-2811 (McKinney Cum. Supp. 1975-76), discussed in Note,
New York 's Revised Nursing Home Legislation. 9 J.L. Ref. 375 (1976).
16. The standards for skilled nursing facilities are entitled "conditions of participation." 20

C.F.R. �405.1101 (1976). Analogous standards exist for intermediate care facilities. See 45
C.F.R. �249.12 (1975).

17. Donabedian, Evaluating the Quality ofMedical Care, 44 MlLBANK MEMORIAL FUND Q.
pt. 2, 166, 170 (July 1966).

18. 42 U.S.C. �� 1395aa, 1396a(a)(9), 1396b, 1396i (1970 & Supp. IV 1974).
19. INTRODUCTORY REPORT, supra note 1, at 76 (remarks of Congressman Pryor).
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sanctions for noncompliance.20 State enforcement does not prevent
abuses: the inspection forces are understaffed; inspections are

infrequent; the home commonly receives advance notice of the
inspection; inspections are cursory and concentrate on the physical
plant rather than patient care; and facilities ignore adverse
recommendations.21

The reimbursement formula, under which Medicare patients in
nursing homes generally are entitled to have the reasonable cost of
their care paid by Social Security funds,22 provides a second method
for assuring high quality care in nursing homes. In theory, the
formula should provide care of acceptable quality, but the underlying
assumption that adequate care will flow from sufficient expenditures
has proved erroneous. The nursing home industry, which is largely
proprietary, generally has used the formula to produce higher priced
care and higher profit margins and often is guilty of interlocking
kickback arrangements with external service providers.23 The fiscal
intermediary has failed to perform its oversight function adequately
because it has concentrated more on the services provided rather than
on the results in patient care.24 Medicaid patients fare much worse,
however, in those states that have adopted flat rate reimbursement
formulas.25 These formulas are disincentives to high quality care

because the owner's profit comes out of the flat rate after operating
costs are paid, thereby encouraging the owner to cut corners on

patient care to increase his profits.
The third method currently used to promote quality care relies on

peer review of the attending physician's decisions and procedures in
rendering patient care. The reviewing body, known as the Professional
Standards Review Organization (PSRO), must apply professionally-
recognized health care standards in evaluating patient care.26 The
operation of the PSRO is too new to be evaluated fully, but only
physicians are members of the committee, making it possible that

20. Regan, Quality Assurance Systems in Nursing Homes, 53 J. URB. L. 153, 180-85 (1975);
Comment, Regulation of Nursing Homes�Adequate Protection for the Nation's Elderly?, 8 ST.
MARY'S L.J. 309, 320 (1976).

21. Introductory Report, supra note 1, at 79-81.
22. The statutory formula for all accounting periods beginning after December 31, 1973, calls

for federal payment of the lesser of the reasonable cost or the customary charge for the covered
services. 42 U.S.C. �1395f(b)(1) (Supp. IV 1974). Before that date reimbursement was made

solely on a reasonable cost basis. Social Security Amendments of 1965, Pub. L. No. 89-97,
�1814(b), 79 Stat. 296.
23. Supporting Paper No. 9, supra note 1; Washington Post, Nov. 18, 1976, at 1, col. 4.
24. See S. Law, BLUE CROSS: What Went Wrong? 45, 94-96 (1974).
25. Stevens & Stevens, Medicaid: Anatomy of a Dilemma, 35 LAW & CONTEMP. PROB. 348,

383 (1970).
26. 42 U.S.C. �1320c-4(a) (Supp. IV 1974).
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they will close ranks to support one another's decisions, regardless of

the patient's fate.27
The common element missing in these three methods of quality

assurance is effective use of the patient's self-interest to produce
adequate care and to impose sanctions for defective care. Public

enforcement of individual interests, particularly when private
remedies are almost nonexistent, has not proven an adequate
substitute for self-help enforcement. Economic incentives work only
when clearly correlated with the achievement of specified goals; the
current system fails to realize this correlation in its reimbursement

formulas. Peer review of professional practice has not shown that it

can produce widespread conformity with standards of professional
conduct, either in health care or in other professions. Yet, little

attention has been directed to devising new systems of quality
assurance.28 Systems that give the patient or a third party acting in

the patient's interest a legally established role in resolving complaints
about patient care have not been used widely. Two particular models,
the ombudsman and the patient advocate, deserve close attention.

Although their approaches to the resolution of disputes are

fundamentally different, each provides a useful alternative to current

quality assurance systems in dealing with patient complaints.

The Nursing Home Ombudsman

the concept

The classical ombudsman is an officer appointed by the legislature
to handle citizens' complaints arising from administrative or political
action by government.29 The ombudsman investigates these com

plaints in a nonpartisan, impartial manner and attempts to persuade
the parties to settle the dispute; he possesses no power to change or

revise a judicial or administrative decision.30 If persuasion fails, the
ombudsman may publicize unresolved grievances, reprimand officials,
and recommend actions to the legislature.31

27. Stuart & Stockton, Control Over the Utilization of Medical Services, 51 MlLBANK
Memorial Fund Q. 341, 373 (1973).

28. Compare Regan, supra note 20 (radical restructuring of nursing home system proposed)
with Brown, An Appraisal ofNursing Home Enforcement Process, 17 ARIZ. L. REV. 304, 324-43
(1975) (improvements of existing quality assurance systems suggested) and Murray & Glassberg,
Long-Term Health Care for the Elderly: The Challenge of the Next Decade, 39 ALB. L. REV. 617,
64647 (1975) (same).

29. Rowat, The Spread of the Ombudsman Idea, in OMBUDSMEN FOR AMERICAN
GOVERNMENT? 7, 36 (S. Anderson ed. 1968).

30. Id.
31. See id.
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"Executive" and "hybrid" forms of the ombudsman developed in
the United States.32 The chief executive of a state or local
government appoints the executive ombudsman, and the ombudsman
derives his power and effectiveness from his relationship with that
office.33 The ombudsman's power to resolve citizens' complaints is
confined to persuasion and publicity, but unlike the classical
ombudsman, his status in the executive branch usually allows him to
utilize the chief executive's assistance to obtain the desired result.34
Nonetheless, this power is also the executive ombudsman's greatest
weakness because it exposes him to charges of bias and partiality.35
A number of jurisdictions have established special "hybrid"

ombudsmen to deal with complaints of residents of prisons36 and

32. The issue of whether there should be a federal ombudsman has been debated for over a
decade without any practical results. See W. GELLHORN, WHEN AMERICANS COMPLAIN
212-32 (1966); Cramton, A Federal Ombudsman, 1972 DUKE L.J. 1, 1; Davis, Ombudsmen in
America: Officers to Criticize Administrative Action, 109 U. PA. L. Rev. 1057, 1072-73 (1961);
Wyner, Complaint Resolution in Nebraska: Citizens, Bureaucrats and the Ombudsman, 54 Neb. L.
REV. 1, 3 (1975).
Hawaii enacted the first state ombudsman statute in 1967 and appointed the first occupant of

the office in 1969. See HAW. REV. STAT. �� 96-1 to-19 (Supp. 1975). The office is patterned on

the Swedish model: the ombudsman enjoys independence, broad jurisdiction over state and local
governments, and the power to investigate and publicize administrative injustice and
maladministration. See id �� 96-1, -2, -6 to -10, -13.
In 1971 Nebraska established the office of public counsel, whose jurisdiction extends to acts of

administrative agencies, but does not include courts, legislative employees, the Governor and his
staff, employees of political subdivisions and interstate instrumentalities, and federal agencies.
NEB. REV. STAT. �� 81-8,240 to -8,254 (1971), discussed in Frank, The Nebraska Public
Counsel�The Ombudsman, 5 CUM.-SAM. L. Rev. 30 (1974). Shortly after Nebraska's action,
Iowa created a state ombudsman, called a citizens' aide, thereby giving legislative recognition to
an executive ombudsman already working out of the Governor's office. IOWA CODE ANN.

�� 601G.1-.23 (1975). Nebraska's public counsel has experienced few jurisdictional problems
involving conflict with the federal government, and the public counsel has not encountered
difficulties with other branches of state government. Wyner, supra at 25-26. The lack of
difficulties with other branches of state government is explained in part by the exclusion of the
courts from his jurisdiction and by an attitude of cooperation adopted by the Governor and the
executive departments. Id.
Commentators have proposed model statutes designed to establish the ombudsman system in

American cities and states. Gellhorn, Appendix: Annotated Model Ombudsman Statute, in

Ombudsman for American Government? 159-73 (1968); Note, A State Statute to

Create the Office of Ombudsman, 2 HARV. J. LEGIS. 213, 221-26 (1965).
33. Wyner, Executive Ombudsmen and Criticisms of Contemporary American Public

Bureacracy, in EXECUTIVE OMBUDSMEN IN THE UNITED STATES 1, 10-11 (A. Wyner ed.
1973).

34. Anderson, Comparing Classical and Executive Ombudsmen, in EXECUTIVE OMBUDSMEN

IN THE UNITED STATES 305, 310 (A. Wyner ed. 1973).
35. Id at 310-11. The executive ombudsman's dependence on the executive makes his tenure

in office uncertain, and many ombudsmen perish with their political creators. Id. at 311.
36. See, e.g., MINN. STAT. ANN. �� 241.42 - .45 (West Cum. Supp. 1976) (ombudsman an

independent official outside department of corrections); T. FlTZHARRIS, THE DESIRABILITY
OF A CORRECTIONAL OMBUDSMAN 14 (1973) (corrections ombudsmen in Hawaii, Iowa,
Nebraska, Oregon, South Carolina, Washington, and New Jersey); S. KRANTZ, R. BELL, J.

BRANT, & M. MAGRUDER, MODEL RULES AND REGULATIONS ON PRISONERS' RIGHTS

AND RESPONSIBILITIES 202-07 (1973) (proposal for establishment of ombudsman for
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mental institutions.37 New Jersey in 1974 embarked on the most

complex and ambitious use of the hybrid ombudsman to date,
establishing by legislation a department within the executive branch
that includes an ombudsman, advocates for special groups, and a

voluntary mediation and conciliation service.38 The ombudsman is the
office of citizen complaints, which forwards to administrative

agencies any complaints against the agencies and investigates those

complaints that appear most grievous under statutory criteria.39 The
office then reports its findings and recommendations to the public
advocate who may refer the report to divisions that possess

independent powers to represent the public interest in appropriate
administrative and court proceedings.40 Thus, the department
uniquely combines many features of the ombudsman form of

impartial dispute resolution of individual grievances with a capability
to litigate issues affecting the public as a class.41
Limited state experience with classical, executive, and hybrid

ombudsmen indicates that the ombudsman form of dispute
settlement can play an effective role. The tradeoffs involved in

choosing one system over another reflect the objectives that state

government desires to achieve in responding to citizen complaints.

corrections); Tibbies, Ombudsman for American Prisons, 48 N.D. L. REV. 383, 408-15 (1972)
(ombudsmen in Hawaii, Oregon, Iowa, and Buffalo, New York); Note, The Corrections
Ombudsman-A Legislative Note on the Ohio Plan, 3 CAP. U.L. REV. 77, 78 & nn.7 & 9 (1974)
(prison ombudsmen in Hawaii, Oregon, Iowa, Minnesota, Missouri, South Carolina, New Jersey,
and Ohio); Note, The Penal Ombudsman: A Step Toward Penal Reform, 3 PAC L.J. 166, 183-89
(1972) (California proposal for prison ombudsman); Comment, The Federal Bureau of Prisons
Administrative Grievance Procedure: An Effective Alternative to Prisoner Litigation?, 13 AM.
CRIM. L. Rev. 779, 796-98 (1976) (ombudsman for federal prisons).

37. See Broderick, One-Legged Ombudsman in a Mental Hospital: An Over-The-Shoulder
Glance at an Experimental Project, 22 CATH. U.L. Rev. 517 (1973) (evaluation of ombudsman
program at psychiatric hospital).
Commentators have proposed ombudsmen for other categories of citizens, such as public

assistance beneficiaries, tenants, consumers, and university communities. See W. GELLHORN,
WHEN AMERICANS COMPLAIN 195-211 (1966) (ombudsmen for welfare recipients, public
housing applicants, and students); Hazard, The Ombudsman: Quasi-Legal and Legal
Representation in Public Assistance Administration, in SOCIAL WELFARE AND URBAN
PROBLEMS 113, 123-27 (T. Sherrard ed. 1968) (analysis of ombudsman for welfare claimants);
King, The Consumer Ombudsman, 79 COM. L.J. 355 (1974) (consumers); Moore, Ombudsman
and the Ghetto, 1 CONN. L. REV. 244, 261-62 (1968) (ombudsmen for the poor); Verkuil, The
Ombudsman and the Limits of the Adversary System, 75 COLUM. L. REV. 845, 850 (1975)
(universities).

38. N.J. STAT. ANN. ��52:27E-1 to -47 (West Cum. Supp. 1975-76). The department of
public advocate contains the division of citizens complaints and dispute settlement, the office
of inmate advocacy, the division of rate counsel, the division of mental health advocacy, and
the division of public interest advocacy. Id.

39. Id. �52:27E-36.
40. 7ct��52:27E-17, -18, -29, -38(e). The division of public interest advocacy also may

institute litigation on behalf of the "broad public interest." Id. �52:27E-32(b).
41. See New Jersey Dep't of the Public Advocate, the First Eighteen Months, June 14 1974 -

December 31, 1975, at 3, 20 (1976).
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Both the classical and executive models emphasize handling individual
grievances, with the latter hampered by political overtones. The New
Jersey ombudsman-advocate approach, on the other hand, aims for
systemic reform through the use of administrative processes and the
courts.
Transfer of an ombudsman to the nursing home situation must

avoid the possible shortcomings of the ombudsman models. To

provide political independence, the legislature rather than the
Governor should create the office. To avoid potential conflicts of
interests and to ensure impartiality, the ombudsman should remain

separate from existing state agencies. The unique nature of the

nursing home industry also dictates special considerations in

establishing an ombudsman. Traditionally, the ombudsman was

concerned with complaints arising out of the functioning of

government. Health care, however, involves both public and private
providers paid from both public and private purses. Given the
ombudsman's traditional role in handling citizen grievances with

government, the most likely area of concentration for the
ombudsman in health care is the resolution of disputes between

patients and public providers.
Several characteristics of the nursing home recommend the

ombudsman approach. The facility is relatively free of control of

physicians, who might strongly resist the innovations and criticisms

brought by the ombudsman. Nurses, orderlies, and administrators are

more accustomed to working within a chain of command and
therefore might welcome an ombudsman as a buffer between links of

the chain.42 Because of the vulnerability of the aged population of

the nursing home and the fact that most of them will reside in these
homes for the rest of their lives, society bears a special obligation to

ensure that the quality of their care is satisfactory and their
treatment humane.43 The ombudsman may help society meet that

responsibility.
The delineation of the jurisdiction of a nursing home ombudsman

requires special care. The ombudsman should address matters

affecting the quality of daily life and matters subject to governmental
regulation.44 The quality of food, the cleanliness of beds and

clothing, the adequacy of physical facilities, the assistance given by
the staff, and the quality of health care demand attention. The

ombudsman should not be just another inspector; when the

42. Anderson, Developing the Ombudsman's Role in Health Care Services, 15 PUB. AFF. REP.

1, 3 (1974).
43. Id.
44. Id.



1977] Nursing Home Patients 699

ombudsman finds violations, he should report them to the

appropriate state agency, but he should also design remedies and

propose recommendations to owners, administrators, attending
physicians, and state officials.

Certain areas of nursing home life should remain outside the

ombudsman's purview. The residents' personal problems, such as

relationships with fellow residents, friends outside the home, family,
or businesses, although important to the elderly resident, are not

within the home's control or responsibility. Likewise, the boredom,
loneliness, and depression caused by the absence of interpersonal
relations in a total-care institution often may be irremediable. In

these areas the ombudsman may encourage services, especially
recreational, volunteer, and informational programs,45 but can do

little else.
The ombudsman must pay particular attention to the adequacy of

primary grievance mechanisms within the home, because of the

inability or unwillingness of many aged persons to pursue a grievance
as vigorously as would a younger person. The ombudsman himself
will have to exercise greater initiative: he should not only accept
complaints by telephone, but should receive third-party complaints
from family, friends, and volunteers.46 He should visit homes

frequently and without warning to the staff or administration.

THE 1972-1975 DEMONSTRATION PROJECTS

Responding to a Presidential directive that HEW assist the states in

establishing complaint handling units for nursing home patients, the
agency established seven Nursing Home Ombudsmen Demonstration

Projects in 1972 and 1973.47 These projects were organized to

examine: (1) the traditional role of the ombudsman as an investigator
of individual complaints and as a force that worked with all parties
to resolve those complaints; (2) the effectiveness of an ombudsman in

dealing with significant problems affecting large numbers of nursing
home residents; (3) the significant problems in the nursing field; (4)
the techniques of problem definition and resolution; (5) a range of

organizational variables, such as the auspices under which the
ombudsman operates�government or voluntary�and the location of
the ombudsman within the structure of state government; (6) staffing

45. Id.
46. Id.
47. INTRODUCTORY REPORT, supra note 1, at 100-01 (discussion of five of the projects);

Nursing Homes Interests Staff, Admin, on Aging, Dep't of Health, Educ. and Welfare, The
Nursing Home Ombudsman Program: A Fact Sheet 2 (1976) (discussion of seven projects).
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variables, including those related to the background and training of
employed personnel and the use of volunteers; and (7) the
functioning of an ombudsman in different geographical and political
settings.48

Four of the projects involved contracts with state governments to
establish state offices linked to a local unit. The state office was

placed in an agency not responsible for the regulation of nursing
homes to assure independence and objectivity. Local units received,
investigated, and attempted to resolve complaints involving nursing
home patients. The state units supervised the local units, assisted
them in resolving complaints requiring action by the state agencies,
and were responsible for assuring that institutions took corrective
action and that local units notified complainants of the resolution of
their complaints.49

The other three projects illustrated varied sources of authority for
the ombudsman. In Massachusetts, the state nursing home ombuds
man was located in the office of the secretary of elder affairs, a

cabinet-level office created by the legislature as the state's advocate
for the aged.50 This legislative mandate brought the ombudsman
closer to the classical, legislatively-created ombudsman. Oregon placed
the nursing home ombudsman within the office of the existing
general state ombudsman and empowered him to utilize the authority
and expertise of that office.51 The National Council of Senior
Citizens, a national voluntary organization, was employed for the
final project. A national-level nursing home ombudsman office in

Washington, D.C, was linked to one state and two local units in
Michigan. The national unit worked with federal agencies and
national organizations to identify nationwide problems and to seek
solutions for them. The state-level unit attempted to initiate nursing
home reform in conjunction with state agencies and consumer groups.
The state unit was connected to local units that placed heavy
emphasis on trained senior citizen volunteers who visited nursing
homes regularly and assisted in the resolution of patients' problems.52

Each project submitted a report to HEW in February of 1975 at
the conclusion of the demonstration period. HEW has not

published a summary and evaluation of these reports, but the

48. Forman, The Nursing Home Ombudsman Demonstration Program, 89 HEALTH SERVS.
REP. 128, 130-32 (1974).

49. Id. at 130. Staffing patterns differed at the two levels; state units employed
professionals, and local units were directed by professionals but used volunteers and paid staff.

50. Id. at 131.
51. Id.
52. Id.
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individual project reports produced significant findings. First,
ombudsmen's activities followed the traditional pattern of complaint
settlement and bureaucratic improvement. Most of the ombudsmen
acted chiefly as advocates for the elderly before administrative

agencies and the legislatures.53 This activity is not inconsistent with
the traditional position of the impartial ombudsman attempting to

facilitate bureaucratic processes while simultaneously working at

dispute settlement. Yet, some ombudsmen saw a need to advocate
the rights of the elderly more actively, perhaps because other state

agencies were not adequately representing their interests. The
Wisconsin ombudsman, for example, played a part in revising the
state nursing home code, developed a plan for alternate care

placement outside the nursing home, recommended changes in the

facility reimbursement formula, improved the facility inspection
process, and sought to upgrade the training of nursing home

personnel.54 In Pennsylvania, the ombudsman exposed abuses of

nursing home patients and assisted in drafting new facility regulations
and in improving enforcement of the regulations.55 The national
ombudsman testified before congressional committees and was

instrumental in bringing about changes in HEW regulations.56
This experience suggests that individual complaint identification

and resolution will require a massive investment in staff and resources

and a long-term effort to establish the office's reputation as an

effective grievance resolution mechanism. These reports also support
the conclusions advanced elsewhere that broad reform of all aspects
of the nursing home regulatory process is necessary.57 The homes, the
regulatory agencies, and the laws governing both are linked in an

inefficient and inadequate network that produces widespread abuse
and exploitation of the elderly patient.58 Therefore, future efforts to
deal with patient grievances must concentrate, at least initially, on

53. E.g., Dep't of Special Services, Idaho Office on Aging, Nursing Home Ombudsman
Program 18 (Feb. 14, 1975) [hereinafter cited as Idaho Rep.]; Massachusetts Report 15-16
(undated) [hereinafter cited as Mass. Rep.]; Office for Human Resources, Commonwealth of

Pennsylvania Governor's Office, Nursing Home Ombudsman Project 29-39 (undated)
[hereinafter cited as Pa. Rep.]; Wisconsin Nursing Home Ombudsman Program, Office of the
Lieutenant Governor, Project Assessment 19-22 (1975) [hereinafter cited as Wis. Rep.];
National Council of Senior Citizens, Nursing Home Ombudsman Program 19 (Lansing, Mich.,
undated) [hereinafter cited as Lansing Rep.]; Citizens for Better Care, Nursing Home
Ombudsman Project 10 (Detroit, Mich., undated) [hereinafter cited as Detroit Rep.].

54. Wis. Rep., supra note 53, at 24-25.
55. Pa. Rep., supra note 53, at 29-33.
56. National Council of Senior Citizens, Nursing Home Ombudsman Program 7 (District of

Columbia, undated) [hereinafter cited as D.C. Rep.].
57. See, e.g., INTRODUCTORY REPORT, supra note 1, at 109-11; Brown, supra note 28,

at 305; Regan, supra note 20 at 192-200.
58. See INTRODUCTORY REPORT, supra note 1, at 65, 71.
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legal reform. The ombudsman office may not be the most

appropriate mechanism for achieving this goal; a recognized advocate
for the elderly might be more appropriate.

The demonstration projects also suggest that the legal status and
governmental location of the ombudsman's office are crucial. None of
the ombudsmen had specific areas of authority created by statute,
and therefore all lacked the stature that such authority would have
conferred.59 None had subpoena and investigative powers, except in
South Carolina, where the legislature granted such powers in the last
year of the project's existence.60 The ombudsmen generally were left
without the powers that only a legislature can confer.

Some ombudsmen were located in the Governor's office and
enjoyed the advantages of executive ombudsmen.61 Their association
with the Governor gave the ombudsmen increased visibility, some

political stature, and power to influence state agencies.62 This
proximity also had its drawbacks, however, because nursing home
personnel often viewed the ombudsman as the Governor's agent
rather than as a partisan official.63 Other ombudsmen were placed in
state offices serving the aged, which tended to enhance the political
independence of the ombudsman in the eyes of state agencies and
nursing home operators.64 This also enabled the ombudsman to draw
on the personnel, expertise, contacts, and influence of the state
offices in carrying on his own work and allowed him to transfer

complaints that required an advocate to them.65
The first conclusion drawn from the projects is that a nursing

home ombudsman must possess legitimacy in state government if he
is to operate successfully. The legislature should establish the office
and grant it independent status. Whether such status is consistent
with placing the ombudsman within the state's office on aging is
difficult to assess on the basis of the projects' experience. If the
offices on aging are created by executive action, the ombudsman may
not achieve true independence within those offices, and therefore
separate status would be preferable. The projects also produced

59. See Forman, supra note 48, at 130.
60. South Carolina Nursing Home Ombudsman Demonstration Project, South Carolina

Commission on Aging, Outline for Project Assessment and Recommendations for Future

Programming 7 (undated) [hereinafter cited as S.C. Rep.].
61. See notes 33 - 35 supra and accompanying text.
62. Pa. Rep., supra note 53, at 1; see Idaho Rep., supra note 53, at 1, 3; Oregon Ombudsman

for Nursing Homes, Executive Dep't of the Governor, Project Assessment and Recom

mendations for Future Programming (Feb. 14, 1975) [hereinafter cited as Ore. Rep.]; Wis.

Rep., supra note 53, at 1.
63. Idaho Rep., supra note 53, at 2; Ore. Rep., supra note 62, at 1; Wis. Rep., supra note

53, at 2.
64. Mass. Rep., supra note 53, at 1; S.C. Rep., supra note 60, at 1.
65. Mass. Rep., supra note 53, at 1.
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information relevant to other aspects of the office. The use of

volunteers drew little enthusiasm from the ombudsmen.66 Although
volunteers were useful in visiting homes and soliciting cases, a great
initial effort in training them in effective complaint-gathering
techniques was required.67 Several ombudsmen indicated a preference
for an expanded professional staff trained in health care, law, or social
work.68

The 1972-1975 projects indicated the need for states to create an

office to advocate the interests of nursing home patients and,
perhaps, the interests of the elderly in general. The office should

possess the power, prestige, and independence necessary to perform
an advocate's role effectively. The primary emphasis of the office's
activities should be law reform, though complaint settlement also
would be an integral part of its duties. The partisan position
recommended for the office in these reports is inconsistent with the
neutrality traditionally associated with an ombudsman and calls into

question whether the ombudsman is the appropriate person to

achieve these goals.

THE 1975-1977 HEW PROJECTS

As a followup to these seven demonstration projects, the
Administration on Aging, acting under the Older Americans Act,69
funded and renewed one-year grants to most states for new programs
involving nursing home ombudsmen. The purpose of this new round
of projects was "to promote effective ombudsman activities at the
State level and to develop the capacities of the Area Agencies on

Aging to promote, coordinate, monitor and assess nursing home
ombudsman activities within their service areas."70 Each participating
state was to appoint a new "Ombudsman Developmental Specialist,"
who would provide leadership in the planning effort.71 This person,
however, was not officially an ombudsman and was not to be

66. Idaho Rep., supra note 53, at 13; Mass. Rep., supra note 53, at 9; Pa. Rep., supra note

53, at 23-24; S.C. Rep., supra note 60, at 5; Wis. Rep., supra note 53, at 8. But see Ore. Rep.,
supra note 62, at 5; Lansing Rep., supra note 53, at 6.

67. Mass. Rep., supra note 53, at 9; Pa. Rep., supra note 53, at 23-24; Wis. Rep., supra note

53, at 8.
68. See Idaho Rep., supra note 53, at 14-15; Mass. Rep., supra note 53, at 8; Ore. Rep.,

supra note 62, at 5; Pa. Rep., supra note 53, at 8-9; Wis. Rep., supra note 53, at 6-8; Detroit
Rep., supra note 53, at 5; Lansing Rep., supra note 53, at 6.
69. 42 U.S.C. �3028 (Supp. IV 1974).
70. Nursing Homes Interests Staff, Admin, on Aging, Dep't of Health, Educ. & Welfare, The

Nursing Home Ombudsman Program, A Fact Sheet 2 (1976).
71. Office of Human Development, Admin, on Aging, Dep't of Health, Educ. & Welfare,

Technical Assistance Memorandum 2 (AoA-TAM-76-24, Jan. 13, 1976).
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involved in directly providing services to patients or in handling
complaints.
The Administration on Aging envisioned the primary responsibility

of these state programs as the organization of an "ombudsman
process" on a regional or area basis within the state.72 Thus, the

program first had to identify the agency that would launch the

program in its area. This agency probably would be an area agency
on aging, but could be a different group such as the local legal
services agency. Second, the program had to provide a community
focal point to which complaints about nursing home operations could
be directed, to establish a panel of volunteers to respond to the issues
that generally confront nursing home patients, and to choose from
this panel a task force to attempt to resolve each complaint.73 The
basic emphasis of the 1975-1977 program is on the development of
voluntary community action groups as the new ingredient in the

process of settling complaints of nursing home patients.
What is puzzling about the 1975-1977 programs is their lack of

continuity with the previous projects, their dispersal throughout the
country, and their low level of funding. Emphasis on community
action was a minor recommendation in most of the projects' reports,
yet it became the main objective of the new program, and the major
conclusions of the earlier projects were ignored. One reason for
the change of direction may have been HEW's desire to obtain
information in an area not explored fully in the earlier projects, but
this does not justify the decision to ignore completely the primary
recommendations of the original projects. Further, the distribution of
the available funds throughout most of the states has resulted in each
state receiving only about $20,000. Although this action enables

many states to participate in the program, low funding severely limits
the staff and operations of the ombudsman development specialist's
office and precludes any one state from engaging in a major effort to
develop an effective ombudsman.

HEW's handling of the 1975-1977 programs indicates that it still

recognizes the value of nursing home ombudsmen, but that it is not

prepared to create a major long-range ombudsman program. The
reasons for this reluctance may be the cost of such a program,

uncertainty about its ultimate effectiveness, or fear that the emphasis
on patient advocacy will become politically unpopular, much like the

federal government's previous experience with the legal services

program. Despite HEW's concerns, one unfortunately can predict the

72. Id. at 2-3.
73. Id. at 5-7.
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tenor of the reports that state and area agencies will file upon

completion of the new programs. Reports will express a sense of

futility in effecting change and will call for establishment of a state

ombudsman office with local branches that would have effective

power. Reports will question the effectiveness of the ombudsman

approach in settling patients' complaints because of the failure of

state enforcement agencies and nursing homes to respond to

persuasion. Communities that utilize legal services agencies in the

complaint resolution process probably will enjoy greater success,
because the threat of legal action may produce results not otherwise
attainable. Ultimately, HEW still will have to decide whether

developing effective alternatives to the present public enforcement

system is a goal that it should actively seek.

OTHER PROJECTS

Recent state efforts at reforming nursing home abuses have led to

proposals to create state ombudsmen for nursing homes. The

Maryland Governor's Commission on Nursing Homes recommended
the creation of a long-term-care ombudsman.74 The program involved
establishment of a nonprofit corporation linked to various

private and public health, social service, and legal services agencies
and to the federal government. In addition to the impartial complaint
resolution functions of an ombudsman, the ombudsman would refer

persistent problems to appropriate advocacy groups such as the Legal
Aid Society or the attorney general's office for possible action. The
commission's report also suggested that the ombudsman engage in
extensive educational activities, including preparation of a guide for

evaluating nursing homes, a monograph on the civil rights of patients,
and a copy, for general distribution, of state and local guidelines for
the evaluation and certification of patient public assistance programs.
The report further recommended the appointment of ombudsman
volunteers to manage the funds of patients in long-term-care
facilities.75
Although Maryland did not adopt this particular proposal, it did

appoint the director of its state office on aging as nursing home
ombudsman, effective January 1, 1976. 76 He may receive and
investigate complaints concerning nursing homes and may make
on-site visits to determine whether these institutions are complying

74. Rep. of the Md. Governor's Comm'n on Nursing Homes 100 (1973).
75. Id. at 100-05.
76. MD. ANN. CODE art. 43, �565C (Cum. Supp. 1976); id. art. 70B, �4(a).
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with the law.77 The director's other powers, however, are not

well-defined; he is directed to notify the state enforcement agency of
any violations and, if these are not corrected in a reasonable time, to
request that the state agency take the steps necessary to bring the
institution into compliance.78

Colorado is the only other state that has established by statute a

specific grievance mechanism for nursing home patients.79 The
primary component of this procedure is a grievance committee
established in each facility and composed of the chief administrator of
the facility or his designee, a resident selected by the patients, and a

third member chosen by the other two.80 The statute authorizes
residents, members of their immediate family, and the resident's
advisory council to file complaints on their own or on the resident's
behalf and directs the grievance committee to take action within a

specified period.81 If the complainant is dissatisfied with the
committee's action, he then may file his complaint with the state

department of health, which must investigate and hold a hearing if
the aggrieved party requests.82

The Colorado system is too weak to have any significant impact on
patient grievances. The powers of the committee are limited, and a

complaining resident may lack the stamina to pursue his grievance or

to resist reprisals from the nursing home. A major weakness of the
system is the appeal procedure; the same department that is

responsible for inspecting and licensing the facility, and which
therefore already should have taken measures to provide adequate
patient care, also receives patient complaints. The system lacks an

impartial dispute-settler and does not provide for legal representation
of the patient in the proceedings, even in a departmental hearing.

The New York state legislature, as a result of a recent nursing
home scandals, considered but failed to approve a comprehensive plan
creating a state office of "residential care ombudsman."83 The
ombudsman, who was to be appointed by the Governor with the
advice and consent of the senate, was to have all of the investigatory,
complaint resolution, referral, and reporting functions associated with

77. Id. art. 70B, �4(a).
78. Id �4(b).
79. Colo. Rev. Stat. �25-1-120 (Cum. Supp. 1975).
80. Id. �25-1-120(3) (c).
81. Id. �25-1-120(3) (a), (d).
82. Id. �25-1-120(5).
83. Subcomm. Bill "C," Subcomm. on Health Care, 1975 N.Y. State Assembly (to amend

the Executive Law by adding article 40) [hereinafter cited as Bill C]. 'The assembly passed the

bill, but the senate defeated it. The fear that establishing this office for nursing home

patients would stimulate requests from other interest groups in the state for similar protective
measures may have contributed to its defeat.
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the classical ombudsman office.84 The bill authorized the residents to

establish an "active board of visitors" for each residential care facility
in the state to overcome the problem created by the state's large
nursing home population. The board would have had powers of

inspection and investigation and would have been required to make
an independent assessment of conditions at a particular facility and

report its findings and recommendations to the ombudsman and the

commissioner of health.85 The New York bill also proposed the

creation of a "division of patient advocacy" within the ombudsman's
office.86 The patient advocate would represent the interests of

citizens before the ombudsman, the commissioner of health,
administrative bodies, and courts of law. In his representational
function, the advocate could present the interests of any citizen of

the state arising from the violation of federal or state law by the

facility, a manager, or a state or municipal agency.87 The term

"manager" included not only the operator of the facility but, more
significantly, the owners or lessors of the facility's land and
structure.88 Furthermore, the inclusion of governmental agencies
among the list of possible violators would have allowed the advocate
to compel the state to exercise its own inspection and enforcement

powers. The establishment of a patient advocate was the most

innovative aspect of the New York bill, and it may be a promising
method of assuring quality nursing home care.

The Patient Advocate

the role of the advocate

The nursing home ombudsman and the patient advocate share a

common purpose, the resolution of the individual patient's
complaints. The patient advocate, unlike the impartial ombudsman, is
a partisan who represents only the patient's interests.89 The
advocate's "primary responsibility is to assist the patient in learning
about, protecting, and asserting his or her rights within the health
care context."90 The source of the advocate's power is the patient,

84. Id. �1002; see notes 29-31 supra and accompanying text.
85. Id. �1002(l)(c).
86. Id. �� 1005-1007.
87. Id. �1006(l)(a), (b).
88. Id. �1000(2).
89. See Annas & Healey, The Patient Rights Advocate: Redefining the Doctor-Patient

Relationship in the Hospital Context, 27 VAND. L. Rev. 243, 258 (1974). See also Annas,
The Patient Has Rights, 3 HASTINGS CENTER Rep. 8, 9 (Sept. 1973).
90. Annas & Healey, supra note 89, at 258.
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and therefore the advocate acts only with the consent and at the
direction of the patient.91

The initial methods of dispute settlement open to both the patient
advocate and the ombudsman are virtually the same. The advocate
first would initiate informal attempts to negotiate and settle
differences.92 Even at this stage, the advocate's power to use stronger
measures may produce greater success in negotiation than the
ombudsman would enjoy. If informal methods were unsuccessful, the
advocate could petition the state licensing agency to conduct a

special inspection of the facility, particularly when abuses are

numerous and continuous. If this proved ineffective, the advocate
could then consider litigation as the ultimate weapon for obtaining
relief for the patient. At this point the dispute settlement system
would become fully adversarial in nature, pointing out the major
differences in power and technique between the patient advocate and
the ombudsman.
For many reasons, nursing home patients rarely bring suit to

enforce standards governing the quality of care.93 The physical or
mental incapacity of patients or their dependent status may make
them unable or unwilling to litigate their grievances. They lack access

to lawyers because few can leave the home regularly or can afford

legal services. Moreover, the legal system has failed to explore the

applicability of existing causes of action to the problems of nursing
home patients and the need for additional statutory causes of action.
The latter two factors will be explored in some detail,94 but the

patient advocate must first be fully described.

STRUCTURE AND FUNCTION OF THE PATIENT ADVOCATE'S OFFICE

Several locations for the patient advocate in the structure of state

government are possible: placement within an already existing state

agency, such as the state department of health or the state office on

aging; creation of a separate office within the executive branch;
utilization of an existing organization, such as legal services or the

91. Id.
92. Fear that creation of a patient advocate's office will introduce an adversary quality into

the nursing home confuses partisanship with antagonism. See id.
93. Comment, supra note 20, at 322.
94. Entitlement questions concerning the eligibility of patients for particular services under

Medicare and Medicaid and the patient's right to legal assistance in seeking judicial review of

such questions will not be discussed here. The Social Security Act governs these issues and

although they are a source of grievances for the nursing home patient, they are not "quality of

care" issues. See 42 U.S.C. �426 (1970).
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public defender's office; and creation of an autonomous public
corporation.95
The first model has many disadvantages. Using the state health

agency that already is responsible for enforcement of regulations
would create an unacceptable conflict of roles. Although the state

office on aging superficially might appear to be an effective location
for the patient advocate, that office often reflects conflicting political
views concerning problems of the elderly. Subjecting the advocate to

decisionmakers whose policies he may wish to challenge might
compromise the advocate's partisan role.

The second model would locate the patient advocate in the
executive branch; thus, the patient advocate would share the same

advantages and problems of executive ombudsmen.96 The appearance
of executive control would offset the power this location might give
the advocate; although a certain degree of control might be tolerable
for an ombudsman, the partisan character of the advocate's office
requires the elimination of any such influence.

The third and fourth models are based on the common premise
that the best vehicle is an independent nonpolitical group whose sole
responsibility is to represent the patient. Utilization of an existing
advocacy organization has the obvious advantages of management and
litigation expertise. Legal services offices often are overworked,
however, and even if additional resources are provided, nursing home
patients may not be able to compete effectively with other
clients�tenants, welfare beneficiaries, and indigent defendants�for
the time of the advocate. Moreover, few lawyers in legal services or

public defender's offices possess special expertise in health law.
Although a separate section within one of the existing organizations
staffed with health law experts would be possible, the preferable
solution would be to create a separate public corporation at the state
level responsible for representing patients. Its jurisdiction might be
extended, for purposes of efficiency, to include patients of mental
hospitals.97

Sustained contact between the advocate's office and individual
nursing homes would be essential, and regional advocate's offices
might be necessary in larger states. Within each home, a residents'
council might provide an ongoing source of information concerning

95. See generally Comment, The Office of Public Counsel: Institutionalizing Public Interest
Representation in State Government, 64 GEO. L.J. 895 (1976) (discussion of problems in
creating a public advocate's office).

96. See notes 33-35 supra and accompanying text.
97. Thus, the advocate's functions could be integrated with those of the mental health

information services functioning in a number of states. See, e.g., MD. Ann. CODE art. 59,
�54 (1957 & Supp. 1976); N.Y. MENT. Hyg. Law �� 29.09, 31.09 (McKinney Supp. 1975).'
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the home and could serve as a conduit, though not an exclusive one,
for complaints from individual patients.98 The work of interviewing
patients who request assistance could be performed by paralegals
trained in the relevant areas of law. The advocate also must have the
freedom to visit all residents in nursing homes within his jurisdiction
to describe his office so that patients and their families are aware of
the services that the advocate provides. New patients should receive,
at a minimum, a booklet explaining the patients' rights, outlining the
advocate's powers, and informing the residents of ways to contact the
advocate.99 When receiving complaints from residents, the patient
advocate should function in the same manner as the ombudsman. He
must establish channels of easy and quick access for nursing home
residents. Similarly, the advocate should accept and investigate
complaints from interested third parties such as relatives, friends,
social workers, and residents' councils.

Equally important is the ability of the patient advocate to acquire
information on his own initiative about the policies and practices of
the nursing home. He should have complete access to medical records
of the patient and an opportunity to participate in discussions of the
patient's case, especially when decisions affecting or changing the

patient's care and treatment are to be made.100 The advocate must

enjoy access to institutional decisionmaking processes that affect
classes or groups of patients. He should be a member of the facility's
utilization review committee and the local or regional Professional
Standards Review Organization monitoring the quality of care

rendered by the institution or by individual physicians.101 The patient
advocate should have the right to review all inspection reports of the
facility prepared by state agencies.

Thus, the advocate must have complete access to all sources of
information on the care of nursing home patients. Once he acquires
such information and evaluates it, he must be able to act. A patient
advocate seeking to enforce the rights of nursing home patients has
several potential causes of action on which to rely.

98. The nursing home industry also favors creation of residents' advisory councils in nursing
homes. Their major function would be "to work with the patients, their families, the

community and management and to assure that the facility is operating consistent with the

rights and best interests of the patients," but they would not serve as the governing body of

the facility nor supplant inspection and other examination techniques of appropriate
government agencies. New York State Health Facilities Ass'n, Patient Rights and Public

Accountability 4 (May 12, 1975). The councils would function as local ombudsmen for the

offices of state ombudsman and patient's advocate. Id. at 5.
99. Annas & Healey, supra note 89, at 259.
100. Id. at 258.
101. Id
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Causes of Action to Enforce Patients' Rights

tort actions

Institutional providers of health care have been held liable in tort

for failure to meet accepted standards of care resulting in the injury
or death of a patient. Liability can arise either through negligence in

furnishing care or through intentional injury of a resident by an

employee.102 Two recent trends in the liability of hospitals for

negligence also may provide additional remedies for nursing home

patients. The first is an expansion and more precise delineation of the
standard of care that the institution must meet. The traditional
standard required hospitals to provide reasonable care and treatment

and defined reasonable care in terms of the accepted practice of
other hospitals in the community. In Darling v. Charleston

Community Memorial Hospital, 103however, the Illinois Supreme Court
held that community custom did not establish conclusively the
standard that the hospital was required to meet, and therefore the
court considered accreditation standards, state licensing regulations,
and the hospital's own bylaws as well.104 This precedent indicates
that courts may apply federal and state standards for nursing homes
to determine whether a facility exercised reasonable care. Violations
of the conditions of participation, which define when skilled nursing
facilities are eligible to have their patients receive federal aid,105 or of
the Life Safety Code106 would provide evidence of negligence by the

delinquent facility.
A second trend that may have an impact on the tort liability

of nursing homes also appeared in the Darling case. Prior to Darling,
the doctrine of respondeat superior limited a hospital's liability to
the acts of its staff in the course of employment. Because no

employment or agency relationship existed between the hospital and

102. Brown, supra note 28, at 346-47.
103. 33 111. 2d 326, 211 N.E.2d 253, cert, denied, 383 U.S. 946 (1965).
104. Id. at 331-32, 211 N.E.2d at 257. See also Laurie v. Patton Home for the Friendless,

267 Or. 221, 223-24, 516 P.2d 76, 78 (1973) (city nursing home regulation interpreted as

restating common law duty). A similar movement toward national standards of care has
occurred in the area of negligence by physicians. See, e.g., Brune v. Belinkoff, 354 Mass. 102,
108-09, 235 N.E.2d 793, 798 (1968) (physician must exercise care and skill of average qualified
practitioner taking into account advances in the profession; locality standard overruled);
Naccarato v. Grob, 384 Mich. 248, 253-54, 180 N.W.2d 788, 791 (1970) (pediatrician held to
standard of reasonable specialist practicing in light of current scientific knowledge; geography
not controlling); W. PROSSER, Law OF TORTS �32, at 164 & n.58 (4th ed. 1971); McCoid,
The Care Required of Medical Practitioners, 12 VAND. L. Rev. 549, 575 (1959).

105. Conditions of Participation; Skilled Nursing Facilities, 20 C.F.R. �� 405.1101-.1137
(1976).

106. National Fire Protection Ass'n, Life Safety Code (21st ed. 1967).
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staff physicians, who were considered independent contractors, courts
concluded that the hospital was not responsible for the negligent acts
of those physicians. 107 In Darling, however, the court found sufficient
evidence to support the jury's finding that the hospital was negligent
for failing to require a general practitioner on rotation duty to

consult with or to have his patient examined by members of the

hospital surgical staff skilled in the particular treatment rendered. 10f
The court also upheld a finding of negligence for the hospital's failure
to review the treatment and require consultation as needed.109 The
court did not suggest that the hospital actually should control the
medical practice of the physician, only that it should share

responsibility with him for the care given his patients within the

hospital.110 Application of this aspect of Darling to the physician-
nursing home relationship would enhance the patient's ability to

protect his rights. The federal conditions of participation, for

example, require periodic visits to the patient by the attending
physician.111 Under Darling, a physician's failure to visit as frequently
as required might render the home liable for injuries suffered as a

result of the physician's neglect; the home might have a further duty
to intervene and supply needed medical care on its own initiative at

the risk of liability for failing to act.112 Similarly, the physician must

periodically review the patient care plan in a skilled nursing
facility,113 and the facility may be responsible if the physician fails to

make the required review and injury results. A medical director's
office, a recent requirement for skilled nursing facilities,114 although
not designed to require an institution to assume responsibility for
medical care rendered by attending physicians, is the logical focal
point within the administration of the home for assigning such

responsibility.
A major obstacle to successful prosecution of a negligence suit

against a nursing home is proof of causation.115 If a patient is injured
while unattended, the home might escape liability because its action

107. E.g., Haven v. Randolph, 342 F. Supp. 538, 542 (D.D.C. 1972), aff'd per curiam, 494
F.2d 1069 (1974); Mayers v. Litow, 154 Cal. App. 2d 413, 418, 316 P.2d 351, 354 (1957);
Moon v. Mercy Hosp., 150 Colo. 430, 432-33, 373 P.2d 944, 945-46 (1962).

108. 33 111. 2d at 333, 211 N.E.2d at 258.
109. Id., 211 N.E.2d at 258.
110. See id. at 332, 211 N.E.2d at 257.
111. 20 C.F.R. �405.1123(b) (1976).
112. But see Stogsdill v. Manor Convalescent Home, Inc., 35 111. App. 3d 634, 664, 343

N.E.2d 589, 611-12 (2d Dist. 1976) (Illinois regulations too vague, and nursing home is not

analogous to hospital under Darling because hospital has greater control over doctors; treatment
is doctor's responsibility if privately employed).

113. 20 C.F.R. �405.1123(b) (1976).
114. Id. �405.1122.
115. Brown, supra note 28, at 348.
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could not be found to be the proximate cause of injury or because

the patient could be found to have been contributorily negligent.
Similarly, causation is difficult to prove when the patient's injury is

nontraumatic and may be the result of deterioration and discomfort

due to neglect and poor living conditions.116
Patients' tort claims based on theories other than negligence have

proved more successful. Courts have held nursing homes liable for

intentional torts committed by their employees.117 The Texas Court
of Appeals held that detention of a patient against his will
constituted false imprisonment;118 unnecessary restraint or abuse of a

patient also may be false imprisonment or an intentional battery.119
Although problems of proof may limit the utility of negligence suits
as a tool of the patient advocate, the value of expanded tort liability
lies in its deterrent effect. The threat of a lawsuit may provide new

impetus for the home and attending physicians to comply with

regulatory and professional standards of care.

CONTRACT ACTIONS

The basic relationship between the nursing home and its residents
is contractual in nature. The facility agrees to provide shelter and
services in return for payment made directly by the resident or by a

third party, usually a federal or state agency. Although there is no

formal written contract, general principles of contract law should
govern this relationship. Yet residents have instigated very little
litigation to enforce rights created by this agreement.120
Patients could argue that the agreement of a nursing home to

admit the patient contains several implied warranties concerning the
care and treatment the patient is to receive. One such warranty is an

implied warranty to use reasonable skill and care.121 The warranty is
an implied warranty not to be negligent, and the test of liability is
"whether the defendant failed to exercise that degree of care and
skill that a reasonable, prudent, skilled, and qualified person would

116. Id.
117. Id. at 348-49.
118. Big Town Nursing Home, Inc. v. Newman, 461 S.W.2d 195, 197 (Tex. Civ. App. 1970).
119. See Brown, supra note 28, at 348.
120. There has been litigation involving life-care contracts in which a patient agrees to turn

over all or part of his property to the institution in return for lifetime care. See, e.g., Gold v.

Salem Lutheran Home Ass'n, 53 Cal. 2d 289, 290, 347 P.2d 687, 688, 1 Cal. Rptr. 343, 344
(1959); Baldwin v. Grymes, 232 Md. 470, 472, 194 A.2d 285, 286 (1963); Henry Keep Home
v. Moore, 198 Okla. 198, 199, 176 P.2d 1016, 1017 (1947).
121. Greenfield, Consumer Protection in Service Transactions�Implied Warranties and Strict

Liability in Tort, 1974 UTAH L. REV. 661, 667. This same warranty is also called an implied
warranty of workmanlike performance or of competence and ability. Id. at 665-67.
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have exercised under the circumstances."122 liability of a nursing
home for defective services would depend therefore on a court's
finding that the home was negligent. Courts for the most part have
viewed other implied warranties, such as fitness for a particular
purpose123 and merchantability124 as inapplicable to service transac
tions not involving a sale of goods.125
A more successful approach for the patient would be to argue that

the contract of admission contains an implied warranty of adequate
care and treatment. This warranty is analogous to the implied
warranty of habitability found by many courts in residential leases.126
Habitability requires either that the landlord provide all the necessary
conditions and services for basic living127 or that he maintain the

premises in conformity with the local housing and building
codes.128 In nursing homes, incorporating either interpretation
of habitability into the warranty of adequate care and treatment

would impose significant duties on operators. The first interpretation
of habitability would entitle the patient to the care and services that
his infirmities make necessary for basic living. The second

interpretation would measure the home's duty by its compliance with
relevant federal and state regulatory standards. The government's
reimbursement of the home for the patient's care argues persuasively
for the second interpretation.

State legislatures could aid the patient by requiring that all nursing
homes, licensed or not, use a model contract of admission contained
in a statute. Such a contract could incorporate all the necessary

warranties, but such an inflexible document would not be adaptable
to the needs of a particular home or patient. A less complex form of

legislative action would be to require all agreements between homes

122. Id. at 666.
123. U.C.C. �2-315 (1972 version).
124. Id. �2-314.
125. Lovett v. Emory Univ., Inc., 116 Ga. App. 277, 278-79, 156 S.E.2d 923, 924-25

(1967); Perlmutter v. Beth David Hosp., 308 N.Y. 100, 106, 123 N.E.2d 792, 795 (1954); see
Greenfield, supra note 121, at 669, 674. But see Hoffman v. Misericordia Hosp., 439 Pa. 501,
507, 267 A.2d 867, 870 (1970) (technical existence of sale not controlling). See generally
Comment, Sales-Service Hybrid Transactions: A Policy Approach, 28 Sw. L.J. 575, 589-94

(1974) (application of strict liability to hybrid transactions in medical treatment); Comment,
Continuing the Common Law Response to the New Industrial State: The Extension of
Enterprise Liability to Consumer Services, 22 U.C.L.A. L. REV. 401, 423-30 (1974) (enterprise
liability should be extended to service transactions including medical care).

126. See Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1072-73 (D.C. Cir. 1970); Green
v. Superior Court, 10 Cal. 3d 616, 619, 517 P.2d 1168, 1170, 111 Cal. Rptr. 704, 706 (1974);
Marini v. Ireland, 56 N.J. 130, 144, 265 A.2d 526, 534 (1970).

127. Marini v. Ireland, 56 N.J. 130, 144, 265 A.2d 526, 534 (1970).
128. Javins v. First Natl Realty Corp., 428 F.2d 1071, 1072-73 (D.C. Cir. 1970); Green v.

Superior Court, 10 Cal. 3d 616, 637, 517 P.2d 1168, 1183, 111 Cal. Rptr. 704, 719 (1974).
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and residents to contain an express warranty that care and treatment

of the patient substantially will comply with relevant government
regulations. This warranty would differ from the UCC's definition of

an express warranty in the sale of goods, which states that any
affirmation of fact by the seller which relates to the goods sold
becomes part of the basis of the bargain.129 An express warranty in

service transactions, however, refers to a future state of affairs rather
than a present fact, and therefore some other term, such as "express
contract" or "special contract," might be preferable.130 Defendants in
actions for breach of such contracts then would be precluded from

raising the UCC definition as a defense. If a legislature should choose
to use the term "express warranty" for nursing home agreements, it
should make clear that it refers to future services and not just to
present conditions.131 Another precaution necessary in statutes

creating express warranties in nursing home agreements is a provision
dealing with waivers of the statutory warranty by the patient. The

patient is often in a weak bargaining position, both in a physical
sense and in terms of available alternatives, and therefore all waivers
or modifications should be declared void as against public policy.132
The nursing home patient might also sue the home as a third party

beneficiary of the agreement between government and the facility.
One important term of this agreement in the medicare program is the
home's acceptance of responsibility for compliance with HEW's
conditions of participation.133 In the medicaid program the federal

129. U.C.C. �2-313(l)(a) (1972 version).
130. Greenfield, supra note 121, at 633 n.7.
131. In 1975 the Subcommittee on Health of the New York State Assembly proposed an

amendment to the Public Health Law that would have established the following express
warranty in agreements between nursing homes and patients:

In every written or oral agreement between a residential care facility and a patient or
prospective patient, to provide care in such facility, the operator of said facility shall
be deemed to covenant and warrant that the care so provided shall meet standards
provided in applicable federal or state statutes or regulations, and that patients under
such care shall be afforded all the benefits and rights stipulated by law and shall not
be subjected to any conditions which would be dangerous, hazardous or detrimental
to life, health, or safety.

b. The warranty of care provided herein shall have the same force and effect as a

voluntary contract between the parties. A breach of any of such warranty shall give
rise to the same legal and equitable remedies available for a breach of contract, or
any other proper proceeding for redress.

c. Action may be brought under the provisions of this section without exhaustion
of administrative remedies.

d. Any agreement by the patient or by his or her designated representative to
waive or modify any rights required by this section to be included in a statement of
patients' rights shall be void as contrary to public policy.

Subcomm. Bill "B," �3, Subcomm. on Health Care, 1975 N.Y. State Assembly (to amend the
Public Health Law by adding section 2814).

132. See id.
133. 42 U.S.C. �� 1395x(j), 1395cc(b) (1970).
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government usually makes payment to the states, which in turn
reimburse homes for covered services rendered to eligible patients.134
Thus, under both Medicare and Medicaid, the federal government is

paying the facility for service of a stated type and quality rendered
to the eligible patient. This patient is clearly the intended
beneficiary135 of the agreement and therefore should have standing to
sue a home that breaches its agreement with the Government by
deviating from regulatory standards.

Beneficiaries of other government contracts have standing to
enforce them. Several courts have granted standing to indigent
persons to sue to obtain free medical services from hospitals required
to provide such services as a condition for receipt of federal funds.136
In Euresti v. Stenner,131 for example, the United States Court of

Appeals for the Tenth Circuit held that the contract between the

hospital and the state explicitly incorporated such a condition and

provided the indigent plaintiffs with standing to sue to enforce the
hospital's obligation.138 A California district court of appeals in
Shell v. Schmidt139 held that a group of veterans who had purchased
homes from a contractor were third party beneficiaries of an

agreement between the contractor and the Federal Housing Authority
to follow certain building plans and specifications and were entitled
to money damages for breach of the agreement.140

Regardless of the contract theory adopted, the aggrieved patient
should have all the normal contract remedies, including specific
performance to compel compliance with government standards.
Although suits for damages or restitution also are appropriate, the
amounts in question probably would revert to the government as

payor rather than to the patient, leaving the patient little incentive to

pursue these remedies. An action for declaratory judgment also would
be appropriate to determine whether the care and treatment given by
the home are in accord with relevant standards.141

134. Id. �1396b; see 20 C.F.R. ��405.1101 -1137 (1976); 45 C.F.R. �� 249.10(a)(4)(i),
.12 (1975).
135. See RESTATEMENT (SECOND) OF CONTRACTS �133(1) (1973).
136. Kg., Saine v. Hospital Auth., 502 F.2d 1033, 1034 (5th Cir. 1974); Euresti v. Stenner,

458 F.2d 1115, 1119 (10th Cir. 1972); Organized Migrants in Community Action, Inc. v. James
Archer Smith Hosp., 319 F. Supp. 603, 606 (E.D. La. 1970).

137. 458 F.2d 1115 (10th Cir. 1972).
138. Id. at 1118-19.
139. 126 Cal. App. 2d 279, 272 P.2d 82 (Ct. App. 1954), cert, denied, 348 U.S. 916

(1955).
140. Id. at 289-91, 272 P.2d at 89.
141. Brown, supra note 28, at 354; see Declaratory Judgment Act, 28 U.S.C. �2283 (1970).
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FEDERAL CIVIL RIGHTS ACTIONS

In addition to the traditional actions in tort and contract, the

nursing home patient with a grievance against the facility might argue
that the home's conduct violates his "rights, privileges, or immunities
secured by the Constitution and laws" of the United States under

color of state law and therefore is actionable under section 1983. 142

This approach raises two fundamental questions: whether the nursing
home's action constitutes state action, and if so, what patient
grievances are actionable?

State Action. Private persons or corporations own and

operate most nursing homes either for profit or as charitable

enterprises. Only eight percent of the nation's 23,000 homes are

publicly owned.143 To constitute state action for purposes of section
1983 and the fourteenth amendment, a private home's activities must

be imbued with state involvement to a significant degree.144 This

question rarely has been litigated as to nursing homes, but recent

cases involving private hospitals raise the issues in a similar context.145
The court must inquire whether formally private conduct has

"become so entwined with governmental policies or so impregnated
with a governmental character as to become subject to the
constitutional limitations placed upon state action."146 The court

must sift facts and weigh circumstances to determine whether "the
non-obvious involvement of the State in private conduct [should] be
attributed its true significance."147 Several courts have found state

action solely on the basis of significant government involvement with

142. 42 U.S.C. �1983 (1970).
143. Introductory Report, supra note 1, at 22.
144. See Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961) (refusal to serve

black patron by private concessionaire who leased space in public building held state action).
145. See, e.g., Watkins v. Mercy Medical Center, 520 F.2d 894 (9th Cir. 1975); Christhilf v.

Annapolis Emergency Hosp. Ass'n, 496 F.2d 174 (4th Cir. 1974); Jackson v. Norton-Children's
Hosps., Inc., 487 F.2d 502 (6th Cir. 1973), cert denied, 416 U.S. 1000 (1974); Doe v. Bellin
Mem. Hosp., 479 F.2d 756 (7th Cir. 1973); Ward v. St. Anthony Hosp., 476 F.2d 671 (10th
Cir. 1973); Hoberman v. Lock Haven Hosp., 377 F. Supp. 1178 (M.D. Pa. 1974); Barrett v.
United Hosp., 376 F. Supp. 791 (S.D.N.Y. 1974); Bricker v. Sceva Speare Mem. Hosp., 339 F.
Supp. 234 (D.N.H.), aff'd sub nom. Bricker v. Crane, 468 F.2d 1228 (1st Cir. 1972), cert.

denied, 410 U.S. 930 (1973). See generally Comment, State Action in the Health Field, 1975
WIS.- L. REV. 1188.
146. Evans v. Newton, 382 U.S. 296, 299 (1966) (public character of park on land willed to

city for use by whites only required it be treated as public institution for fourteenth
amendment purposes).

147. Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961).
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an institution.148 Courts utilizing the significant government involve
ment test have found state action in the activities of private hospitals
receiving substantial federal Hill-Burton funds.149 Sometimes, although
the finding ostensibly is based on federal financing, additional factors
such as racial discrimination by the hospital or the extensive

governmental regulation to which the hospital is subject, may have
influenced the court.150

Other courts have required three factors for a finding of state
action: significant state involvement with the institution; a nexus

between the state involvement and the challenged activity; and
assistance, encouragement, or connotation of approval of the
unconstitutional activity by the state involvement.151 Courts using the
stricter three-pronged test require "that the state must be involved in
the activity causing the alleged injury before federal jurisdiction can

be invoked."152 This nexus is established when, for example, a

majority of the members of a hospital governing board are

government appointees or government officials and are responsible for
the hospital policy that allegedly injured the plaintiff.153 The focus is
not simply on "the extent to which the state has involved itself in
the affairs of the hospital as a whole, but rather on the specific cause

of action and the manner in which it is attributable to state
involvement."154

The two major points of contact between the government and

private nursing homes are government financial support and a

148. Kg, Sams v. Ohio Valley Gen. Mem. Hosp. Ass'n, 413 F.2d 826, 828 (4th Cir. 1969);
Bricker v. Sceva Speare Mem. Hosp., 339 F. Supp. 234, 237 (D.N.H) (mem.), aff'd sub nom.

Bricker v. Crane, 468 F.2d 1228 (1st Cir. 1972), cert, denied, 410 U.S. 930 (1973); Citta v.

Delaware Valley Hosp., 313 F. Supp. 301, 307 (E.D. Pa. 1970).
149. Kg., Doe v. Charleston Area Medical Center, Inc., 529 F.2d 638, 642 (4th Cir. 1975);

Sams v. Ohio Valley Gen. Mem. Hosp. Ass'n, 413 F.2d 826, 828 (4th Cir. 1969);
Simkins v. Moses H. Cone Mem. Hosp., 323 F.2d 959, 967-68 (4th Cir.), cert, denied, 376 U.S.
938 (1963); Pollack v. Methodist Hosp., 392 F. Supp. 393, 396 (E.D. La. 1975); Citta v.

Delaware Valley Hosp., 313 F. Supp. 301, 307 (E.D. Pa. 1970).
Hill-Burton funds are federal funds for the construction and improvement of public and

private hospitals. See 42 U.S.C. �� 291 to 291o-l (1970).
150. See Simkins v. Moses H. Cone Mem. Hosp., 323 F.2d 959, 968 (4th Cir.), cert, denied,

376 U.S. 938 (1963).
151. E.g., Ascherman v. Presbyterian Hosp. of Pac. Medical Center, Inc., 507 F.2d 1103,

1104-05 (9th Cir. 1974); Ward v. St. Anthony Hosp., 476 F.2d 671, 675-76 (10th Cir. 1973);
Doe v. Bellin Mem. Hosp., 479 F.2d 756, 761-62 (7th Cir. 1973); Stanturf v. Sipes, -335 F.2d

224, 226 (8th Cir. 1964); Barrett v. United Hosp., 376 F. Supp. 791, 797, 801 (S.D.N.Y.),
aff'd, 506 F.2d 1395 (2d Cir. 1974) (unpublished opinion); see Moose Lodge No. 107 v. Irvis,
407 U.S. 163, 172-77 (1972).
152. Ward v. St. Anthony Hosp., 476 F.2d 671, 675 (10th Cir. 1973); accord, Doe v. Bellin

Mem. Hosp., 479 F.2d 756, 761 (7th Cir. 1973).
153. Chiaffitelli v. Dettmer Hosp., Inc., 437 F.2d 429, 430 (6th Cir. 1971) (per curiam);

Meredith v. Allen County War Mem. Hosp. Comm'n, 397 F.2d 33, 35 (6th Cir. 1968).
154. Comment, supra note 145, at 1193-94 n.19.
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pervasive scheme of laws and regulations governing these facilities.

Nursing homes receive significant financial support through payments
to skilled nursing facilities for services provided to medicare

beneficiaries155 and through joint federal-state payments to skilled

nursing facilities and intermediate care facilities for medicaid
beneficiaries.156 Voluntary homes may receive Hill-Burton funds for

construction and maintenance,157 and proprietary homes may receive
direct loans through the Small Business Administration158 and direct
loans and loan guarantees from the Federal Housing Administra
tion.159 In addition to their share of the payments to medicaid

beneficiaries, Maryland has granted tax exemptions to voluntary
nursing homes160 and has established public authorities for the

purpose of providing funds, through the issuance of bonds or other

financing mechanisms, to provide low-interest loans for the
rehabilitation of nursing homes.161

Because of extensive government funding of nursing homes, the
federal and state governments have imposed an extensive regulatory
scheme. All homes caring for patients for whom federal payments
under Medicare or Medicaid are made must meet state licensing and
federal certification requirements.162 Federal regulations govern the
care and services provided by the home and the owners and
employees of the home;163 the states require compliance with
additional standards.164

The significant level of funding of nursing homes through medicare
and medicaid payments may justify a finding of state action in the
home's activities in some federal courts, although the fact that such

funding is not as direct as Hill-Burton grants might diminish the state

155. 42 U.S.C. �1395f(b)(l) (Supp. IV 1974) (Government pays the lesser of reasonable
cost or customary charge).

156. Id. �� 1396-1396d.
157. Id. �� 291 to 291o-l (1970).
158. See 15 U.S.C. �636 (1970 & Supp. IV 1974).
159. 12 U.S.C. �� 1701q, 1715w (1970 & Supp. IV 1974).
160. Md. ANN. CODEart. 81, �9(e) (1971 Repl. Vol.).
161. See, e.g., id art. 43C, ��1-24 (1957 & Cum. Supp. 1976) (Maryland Health and

Higher Education Facilities Authority).
162. See 42 U.S.C. ��1395aa, 1396a(a)(9), 1396(a)(28), 1396(i) (1970 & Supp. IV 1974).

Medicare and Medicaid are administered through state plans which are subject to extensive
federal regulation that also requires state regulation of nursing homes. Id. at � 1396(a).

163. 20 C.F.R. ��405.1120-.1137 (1976) (conditions of participation for skilled nursing
facilities in Medicare and Medicaid); 45 C.F.R �249.10 (1976) (standards for care); id.
�249.12 (standards for intermediate care facilities); see Brown, supra note 28, at 324-43;
Regan, supra note 20, at 179-92.

164. E.g., Maryland State Dep't of Health & Mental Hygiene, 10.02.05-
Regulations Governing Nursing Homes-Extended Care (1967); 10.02.09�
Regulations Governing Intermediate Care Facilities-Long-Term Care
(Type A) (1969); 10.02.10-Regulations Governing Intermediate Care Facili
ties-Personal Care (Type B) (1969).
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involvement. The majority of courts that require a "nexus" factor,
however, would be unlikely to find state action because state
involvement in institutional policymaking, for example through
membership of public officials on the board of trustees, typically is
not present.

The pervasive public regulation of nursing homes is unlikely to
sustain a finding of state action. In Moose Lodge No. 107 v. Irvis165
the Supreme Court held that state regulation of a business does not

by itself convert the business' action into state action.166 Even when
a private company enjoys governmentally protected monopoly status,
such as that enjoyed by a public utility, state action will not be
found unless "there is a sufficiently close nexus between the State
and the challenged activity of the regulated entity so that the action
of the latter may be fairly treated as that of the State itself."167
Therefore, except when courts find state action based on significant
government involvement through funding, it is unlikely that courts
will consider the conduct of a private nursing home to be state action
unless the patients can show state involvement in the very activity of
the home that violates their rights.

The decisions of two courts that have considered the applicability
of the state action requirement to private nursing homes reinforce
this conclusion. In Doyle v. Unicare Health Services, inc. 168 the
United States District Court for the Northern District of Illinois

applied the direct participation rule, which requires "governmental
involvement in the very activity being challenged."169 The estate of a

deceased resident of a home alleged in a section 1983 action that the
home had failed to comply with relevant state regulations defining
the standards for medical treatment in the home.170 The court held
that the complaint stated a "valid cause of action for failure to

supply essential medical treatment," but dismissed the complaint
because it failed to allege that the "state, either through neglect or
purposeful failure to properly regulate the defendant, sanctioned or

gave tacit approval to the defendant's course of action."171
A plaintiff would increase his likelihood of success if he could

show a link between conduct by state inspectors and his injury. To

165. 407 U.S. 163 (1972).
166. Id at 177 (refusal to serve blacks by private club possessing state liquor license).
167. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 350-51 (1974) (actions by

privately-owned public utility not state action).
168. 399 F. Supp. 69 (N.D. 111. 1975).
169. Id. at 74 (quoting Doe v. Bellin Mem. Hosp., 479 F.2d 756, 761 (7th Cir. 1973))

(hospital receiving Hill-Burton funds not susceptible to section 1983 action; no state action).
170. Id. at 73.
171. Id. at 73, 75.
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establish a causal connection, patients who are experiencing specific
deficiencies in care should file detailed complaints about these defects

with the state inspection agency. If the agency fails to investigate
these complaints at the next inspection and if the problem continues,
the patient then will have established the requisite nexus between the

state and the home's negligence or mistreatment.
In Fried v. Straussman112 the court had no difficulty finding state

action when a private home excluded physicians who were caring for
patients in the home.173 The court based its holding of state action
on the sizable amount of government funding received by the home,
the pervasive system of state regulation, and the state's vital concern
for the care of its aged population as reflected in its statutes.174 The
court also noted, however, that the home's action violated a state

statute prohibiting a hospital from infringing upon a physician's
privileges without stating a reason.

175Thus, the state action discussion

may be dictum.

Patient Grievances Under Section 1983. Section 1983

provides a cause of action to protect "rights, privileges, or immunities
secured by the Constitution and laws" of the United States.176 The

rights that nursing home patients seek to vindicate are those created

by the Social Security Act or by HEW regulations. Some courts have

interpreted the word "laws" in section 1983 to include a cause of
action for deprivation of rights that are wholly based on a statute,
including claims based on the Social Security Act.177 Moreover, HEW
regulations implementing the Social Security Act have been
considered "laws" within section 1983. 178 Finally, in Rosado v.

Wyman, 179 the Supreme Court indicated that the Social Security Act

172. 82 Misc. 2d 121, 369 N.Y.S.2d 591 (Sup. Ct.), aff'd, 50 App. Div. 2d 919, 377
N.Y.S.2d 953 (App. Div. 1975) (mem.), motion to dismiss appeal denied, 39 N.Y.2d 736, 384
N.Y.S.2d 773 (1976).

173. Id. at 125, 128, 369 N.Y.S.2d at 596, 598.
174. Id. at 125-26, 369 N.Y.S.2d at 596.
175. Id. at 128, 369 N.Y.S.2d at 598; see N.Y. PUB. HEALTH Law �� 2801-b(l), 2801-c

(McKinney Cum. Supp. 1975-76).
176. 42 U.S.C. �1983 (1970).
177. Blue v. Craig, 505 F.2d 830, 836 (4th Cir. 1974) (action for deprivation of medical

assistance secured by Social Security Act); Worrell v. Sterrett, [1968-71 Transfer Binder] POV.
L. REP. (CCH) 1(10,575 (N.D. Ind. 1969) (right to receive welfare payments within 30 days
secured by Social Security Act). But see Wynn v. Indiana State Dep't of Pub. Welfare, 316 F.
Supp. 324, 330-33 (N.D. Ind. 1970) (deprivations of rights or privileges arising only under
Social Security Act are not within scope of section 1983). See generally Note, Federal
Jurisdiction Over Challenges to State Welfare Programs, 72 COLUM. L. REV. 1404, 1417-21
(1972).

178. Cf. Lewis v. Martin, 397 U.S. 552, 559-60 (1970) (state law in conflict with HEW
regulations interpreting the Act; violation of equal protection alleged).

179. 397 U.S. 397 (1970).
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is a law securing a right, as required by section 1983. 180 The Court
concluded in Rosado that the allocation of federal funds under the
Act could not be limited by state laws inconsistent with the
conditions established by Congress and interpreted by HEW
regulations.181 Thus, by allowing the welfare recipients to challenge
the state laws under section 1983, the Court implied that the Act
established rights protected by section 1983.
Two types of regulations exist in the nursing home context. One

type is embodied in the recently issued "patients' bills of rights" for
residents of skilled nursing facilities182 and intermediate care

facilities.183 These rights have the status of a condition of

participation; they are a standard with which a facility must

comply.184 They do not create a private right of enforcement, but the
state agency that inspects the facility for recertification purposes is

expected to investigate the home's compliance with these stand
ards.185 Their very nature makes them different from most other
standards and provides the basis for an argument that these bills are

"laws," violations of which are actionable under section 1983. The

specific purpose of these bills is the protection of the patient, and
their subject matter is the home's treatment of the patients. These
bills are unlike other standards that establish structural, personnel, or
administrative criteria; they focus on the personal rights of the

patients themselves. Moreover, many of the particular rights listed in
these bills are specifications or corollaries of rights found in the
Constitution.186 Therefore, violations of the patients' bills of rights
should be cognizable under section 1983.

The other regulations that courts might consider statutory within
section 1983 are the conditions of participation that prescribe criteria
for the personnel, services, physical structure, and environment of the
nursing home.187 The patient is the intended beneficiary of these
regulations and therefore should have a right to require that the

180. See id. at 422-23 (right of welfare recipients to have level of aid determined and
administered in accordance with federal requirements in the Act); Note, supra note 177, at
1417-21 (state law deprived recipient of right under the Act).

181. 397 U.S. at 422-23.
182. 20 C.F.R. �405.1121(k) (1976).
183. 41 Fed. Reg. 12883 (1976).
184. 20 C.F.R. �405.1121 (1976) (skilled facilities); 45 C.F.R. �249.12 (1975)

(intermediate care facilities).
185. See 42 U.S.C. �1396a(a)(9) (1970 & Supp. IV 1974) (state plan for medical assistance

must establish state agency responsible for maintaining conditions and standards).
186. See, e.g., 20 C.F.R �405.1121(k)(5) (1976) (patients encouraged to exercise rights as

citizens); id. �405.1121(k)(ll) (patients' rights to associate and to communicate privately with

persons of their choice); id. �405.1121(k)(12) (patients' right to participate in social, religious,
and community group activities).

187. See note 184 supra.
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home comply with the standards. Injunctive relief is appropriate, and
when a patient actually suffers injury from a violation of these

standards, section 1983 would give him the power to bring the

equivalent of a tort action for damages. The advantage of this cause

of action over a traditional tort claim lies in a federal court's ability
to apply and develop new standards for determining liability that

might be less rigid than the traditional tort standards used for

determining liability of health care institutions in state courts.188 This

reasoning must overcome the connection between a section 1983 tort

and a common law tort that the Supreme Court has applied in
certain circumstances. In Monroe v. Pope189 the Court stated that
section 1983 "should be read against the background of tort liability
that makes a man responsible for the natural consequences of his
actions."190 Justice Brennan noted further in his concurring opinion
in Adickes v. Kress & Co.191 that when the wrong asserted under
section 1983 is analogous to a wrong recognized in tort law a federal
court may apply relevant tort principles concerning the existence and
amount of liability. Yet in other cases the common law may be
unsettled or inadequate to fulfill the purposes of section 1983, and
thus it "is not an infallible guide for the development of �1983."192
Traditional rules of tort liability provide inadequate remedies for

injuries to institutionalized aged persons in many states. Because
institutional responsibilities are carefully delineated by federal and
state regulations, a federal claim under section 1983 not confined by
common law tort principles would be more appropriate than a state

tort action.

Although federal judicial review of alleged violations of rights
secured by the Social Security Act and HEW's implementing
regulations is necessary,193 the jurisdiction of the federal courts to
hear such challenges is in dispute.194 The basis for federal judicial
authority over these claims may be either general federal question
jurisdiction under 28 U.S.C. �1331 or Civil Rights Act jurisdiction

188. See notes 102-19 supra and accompanying text.

189. 365 U.S. 167 (1961).
190. Id. at 187 (section 1983 action against police and city for unreasonable search and

seizure).
191. 398 U.S. 144 (1970).
192. Id. at 231-32 (Brennan, J., concurring & dissenting) (section 1983 action against

restaurant for refusal to serve white person accompanied by black person).
193. See Rosado v. Wyman, 397 U.S. 397, 420, 422 (1970). The Court in Rosado noted its

power to review state welfare provisions, but expressed concern over the "escalating
involvement of federal courts in this highly complicated area." Id. at 422.

194. Note, supra note 177, at 1407; see, e.g., Hagans v. Lavine, 415 U.S. 528, 535 (1974)
(section 1983 provides a federal cause of action, but does not create federal jurisdiction); Blue
v. Craig, 505 F.2d 830, 836 (4th Cir. 1974) (same).
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under 28 U.S.C. �1343(3) and (4). Nursing home patients are more

likely to attempt to establish jurisdiction under section 1343(3) and
(4) in order to avoid the amount in controversy requirement of
section 1331.195

The circuit courts are divided on whether the Social Security Act
is an act "providing for equal rights" as required by section 1343(3).
The Second Circuit, for example, has held that the Social Security
Act is not an equal rights statute196 and has interpreted section 1983
as creating federal causes of action that are broader than its
jurisdictional counterpart in section 1343(3). 197 The Fourth Circuit,
however, has construed equal rights "as a term intended to spread the
jurisdictional umbrella of the federal courts over any actions
authorized under statutes enacted to give effect to the Fourteenth
Amendment, including specifically section 1983."198 The Supreme
Court has not yet reached the issue, although it has been presented
with the question of the scope of the jurisdiction created by section
1343(3) in relation to section 1983.199 A similar division in
interpreting the alternate basis for jurisdiction found in section
1343(4) has appeared in the circuits. The Second Circuit again has
construed the Social Security Act not to provide for the protection
of civil rights as required by section 1343(4) and has rejected the
argument that section 1983 itself is a civil rights statute within
section 1343(4). 200 The Fourth and Fifth Circuits, however, have
found that section 1343(4) also provides jurisdiction for section 1983
actions.201

IMPLIED ACTIONS

The nursing home patient may have an implied cause of action to

remedy criminal violations of the medicare and medicaid provisions
and HEW regulations. In Cort v. Ash202 the Supreme Court

195. 28 U.S.C. � 1331(a) (1970); see Hagans v. Lavine, 415 U.S. 528, 535 (1974); Blue v.

Craig, 505 F.2d 830, 836-37 (4th Cir. 1974).
196. E.g., Andrews v. Maher, 525 F.2d 113, 118 (2d Cir. 1975); McCall v. Shapiro, 416

F.2d 246, 249 (2d Cir. 1969); accord, Randall v. Goldmark, 495 F.2d 356, 359 (1st Cir.), cert.
denied, 419 U.S. 879 (1974).

197. Andrews v. Maher, 525 F.2d 113, 118 (2d Cir. 1975); accord, Randall v. Goldmark,
495 F.2d 356, 359 (1st Cir.), cert, denied, 419 U.S. 879 (1974).

198. Blue v. Craig, 505 F.2d 830, 838 (4th Cir. 1974).
199. See Hagans v. Lavine, 415 U.S. 528, 533 n.5 (1974) (jurisdiction based upon pendent

jurisdiction and constitutional claim); Rosado v. Wyman, 397 U.S. 397, 405 n.7 (1970); King v.

Smith, 392 U.S. 309, 312 n.3 (1968).
200. Andrews v. Maher, 525 F.2d 113, 119 (2d Cir. 1975).
201. Blue v. Craig, 505 F.2d 830, 842 (4th Cir. 1974) (action by welfare recipient to

enforce rights granted by Social Security Act); Gomez v. Florida State Employment Serv., 417
F.2d 569, 580 (5th Cir. 1969) (action by migrant workers to enforce federal statutory rights).
202. 422 U.S. 66 (1975).
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considered whether a private cause of action exists within a federal
criminal statute not expressly providing one.203 A shareholder brought
a derivative suit against the corporation's directors for making illegal
contributions and expenditures in connection with the 1972

presidential election.204 The Court listed four factors relevant in

determining whether a private remedy is implicit in a statute:

First, is the plaintiff "one of the class for whose especial
benefit the statute was enacted," . . . that is, does the
statute create a federal right in favor of the plaintiff?
Second, is there any indication of legislative intent, explicit
or implicit, either to create such a remedy or to deny
one? . . . Third, is it inconsistent with the underlying
purposes of the legislative scheme to imply such a remedy
for the plaintiff? . . . And finally, is the cause of action one

traditionally relegated to state law, in an area basically the
concern of the States, so that it would be inappropriate to
infer a cause of action based solely on federal law?205

The implication of a civil cause of action appears to be more likely
to occur when a criminal statute mandates a certain level of conduct
designed to protect a special group.206 Although the medicare and
medicaid legislation is not primarily criminal, there are criminal

provisions dealing with a facility's compliance with regulatory
standards designed to protect the rights of residents. Medicare and
medicaid provisions make criminal "any false statement or representa
tion of a material fact with respect to the conditions or operations of
any institution or facility in order that such institution or facility may

qualify" for federal funds.207 Another provision makes it unlawful to

apply for benefits for a person and then to convert such benefits to a

different use.208
The first provision furnishes only a limited basis for implying a

private cause of action, but the second might be more adequate.
Because the first provision deals only with false statements

concerning conditions in the facility, a patient might be required to

prove the existence of such a statement before a court would imply a

private cause of action, assuming the other criteria of Cort were met.

Under the second provision, however, a patient could argue that an

unlawful conversion of benefits paid on his behalf by the
Government is present any time a facility fails to comply with

203. See id. at 68.
204. Id. The contributions and expenditures violated federal law. 18 U.S.C. �610 (1970 &

Supp. IV 1974).
205. 422 U.S. at 78 (citations omitted) (emphasis in original).
206. Cf. id at 79-80.
207. 42 U.S.C. �� 1395nn(c), 1396h(c) (Supp. IV 1974).
208. Id. �� 1395nn(a)(4), 1396h(a)(4).
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regulatory standards. It would be fair to assume that the Government
makes such payments on an implied condition that the facility meets

its standards. A facility that accepts payments for a lesser quality of
care than that defined in the regulations would be illegally converting
that portion of the payment in excess of the value of the care

actually rendered.
If this argument is successful and the court construes the Social

Security Act in part as a criminal statute, the inquiry would shift to
whether the four factors listed in Cort were present. First, patients
are certainly members of the class for whose benefit Congress enacted
the statute. The second factor presents greater difficulty because

Congress did not have an express intent to imply or to preclude a

private cause of action for enforcement of regulatory standards;
however, no such intent need be shown. The Court concluded in Cort
that intent would not be implied from the statute because such a

finding could give private plaintiffs broader rights than those provided
by state regulation of corporations in an area traditionally entrusted
to the states.209 Implying a private cause of action for nursing home

patients, however, would only create enforcement rights equal to
those of the state. Moreover, the state would not be relinquishing
power m an area traditionally reserved to it. Although enforcement
of institutional licensing standards falls within the traditional preserve
of state power, enforcement of federal regulations in a federally-
supported benefit program makes the state an agent of the federal

government as well. From this latter perspective, the implication of a

private action for nursing home patients should not run afoul of the
hurdle encountered by the shareholders in Cort.
An implied private action for patients is in accord with the third

factor listed in Cort: whether it is inconsistent with the underlying
purposes of the legislative scheme to imply such a remedy. In a case

where the patient seeks only an injunction ordering the home to

comply with relevant regulations, such a remedy seems completely
consistent with the Social Security Act, which already provides for

achievement of the same goals through public enforcement. The
difference is in the private character of the plaintiffs and the use of

the courts rather than the agency to enforce compliance. Requiring
exhaustion of administrative remedies would overcome any possible
objection to bringing such issues to the courts.

The final condition formulated in Cort, that the action not be one

traditionally relegated to state law and of primary concern to the

state, also is met. A private cause of action to enforce nursing home

209. 422 U.S. at 84-85.
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regulations has no special features indicating that it traditionally
belongs to the states; the primary source of regulation of nursing
homes is HEW. Funding is exclusively federal under Medicare and at

least partly, if not primarily, federal for medicaid facilities. The major
state involvement is the requirement that such homes possess state

licenses, but the license is only a condition of federal certification of

the home, not a guarantee of it. The dominant federal interest,
therefore, indicates that a private remedy would not usurp any

traditional state prerogatives. Although primary jurisdiction for
enforcement of the medicare and medicaid provisions rests in public
agencies, such jurisdiction is not exclusive, and courts clearly should

imply a private cause of action.210

THE RIGHT TO TREATMENT IN THE LEAST RESTRICTIVE SETTING

Persons, who because of old age or mental illness need care

or treatment and are subject to civil commitment to a mental

hospital, have a right to treatment in the least restrictive setting. If a

nursing home would be the most appropriate and adequate setting for
such treatment, the state should be obliged to provide homes with a

level of care that meets medical and psychiatric standards of

adequacy. A patient entitled to such treatment, but deprived of it
because of the nursing home's deficiencies, should be entitled to sue

under section 1983 to compel the state to provide adequate care and
treatment.

This argument is based on two distinct lines of legal theory. The
first concerns the confined person's "right to treatment," which
attained limited constitutional status in O'Connor v. Donaldson.211 In
O'Connor a patient had been civilly committed to a state mental

hospital, but later a jury found that the patient was not dangerous to
herself or to others and was capable of living safely on her own.

Furthermore, the patient had not received any treatment in the
hospital. On these facts the Supreme Court held that the patient
could not be kept in confinement.212 The Court did not resolve
whether a state may confine a nondangerous, mentally ill person for
the purpose of treatment, an individual not dangerous to others but
incapable of living safely on his own, or a person found to be

210. Cf. Guernsey v. Rich Plan, 408 F. Supp. 582, 589 (N.D. Ind. 1975) (private cause of
action implied despite jurisdiction of FTC, because previous agency action not completely
enforced).

211. 422 U.S. 563 (1975); see Wyatt v. Aderholt, 503 F.2d 1305, 1312-13 (5th Cir. 1974).
212. 422 U.S. at 573, 576.
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dangerous but not provided with any treatment during confine
ment.213 Clearly, the plight of the neglected elderly who are

committed to mental hospitals in need of treatment but who do not
receive it is within the scope of the Court's holding. The state must
either provide treatment or release them.

Given a person's right to treatment, the second theory extends this
right to an obligation on the state to provide care or treatment with
the fewest possible restrictions on a person's liberty and civil rights.
In Lake v. Cameron214 police found sixty-year-old Catherine Lake

wandering about the streets and took her to a general hospital that
subsequently transferred her to a psychiatric hospital for observation.
Commitment proceedings were brought under statutory provisions
allowing hospitalization of mentally ill persons dangerous to
themselves.215 Ms. Lake was not found to be dangerous to others or

likely intentionally to harm herself, but prone to "wandering away
and being out exposed at night or any time she is out."216 Upon
hearing her appeal from a denial of her petition for habeas corpus,
the United States Court of Appeals for the District of Columbia
Circuit held en banc that she was not a proper subject for
indeterminate commitment without a full exploration of all other

possible alternatives available for her care and treatment in the

community.217 The court indicated its awareness of the possible
constitutional issue of "whether so complete a deprivation of

appellant's liberty basically because of her poverty could be
reconciled with due process of law and the equal protection of the
laws," but expressed no opinion on it.218 On remand, the district
court found that Ms. Lake needed supervision and that because no

alternative facilities existed, her continued confinement at the

psychiatric hospital was justified.219
Although the Lake decision rested on a purely statutory basis, the

constitutional issues it raised suggest that a court may imply the

principle of the "least restrictive alternative" from the first and
fourteenth amendments.220 The Supreme Court has already stated the

general principle that:

[E]ven though the governmental purpose be legitimate and
substantial, that purpose cannot be pursued by means that

213. Id. at 573-74.
214. 364 F.2d 657 (D.C. Cir. 1966) (en banc).
215. Id. at 659; See D.C. CODE �21-545(b) (1973).
216. 364 F.2d at 658.
217. Id. at 660-61.
218. Id. at 662 n.19.
219. Lake v. Cameron, 267 F. Supp. 155, 159 (D.D.C. 1967).
220. Chambers, Alternatives to Civil Commitment of the Mentally III: Practical Guides and

Constitutional Imperatives, 70 MICH. L. REV. 1107, 1146 (1972).
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broadly stifle fundamental personal liberties when the end
can be more narrowly achieved. The breadth of legislative
abridgement must be viewed in light of less drastic means

for achieving the same basic purpose.221
The Supreme Court considers liberty fundamental "not because of its

subjective importance to the individual, but rather because it finds a

place in the provisions of the Constitution or in the scheme of social

organization the Constitution is believed to have sought to

protect."222 Commitment to a mental institution infringes numerous

rights. These include the right to wander and stroll,223 the right to
privacy in married and family life,224 the right to live at one's

residence,225 the right in conjunction with one's own physician to

decide on proper treatment,226 and the right to due process
safeguards before one's reputation in the community is affected.227
At the root of the curtailment of these rights is a deprivation of

liberty itself, the most fundamental of all rights.228 Although
infringement of such rights may be justified by a "compelling state

interest,"229 the degree of curtailment ought to be calibrated as

narrowly as possible to achieve the legitimate state interests involved
in civil commitment such as the protection of society and the
treatment of the individual. The United States District Court for the
Eastern District of Wisconsin in Lessard v. Schmidt,230 in reviewing a

challenge to the constitutionality of a civil commitment statute,
stated :

[P]ersons suffering from the condition of being mentally
ill, but who are not alleged to have committed any crime,

221. Sheltop v. Tucker, 364 U.S. 479, 488 (1960) (statute requiring teachers to file annual
affidavit listing organizational memberships violates right of association).

222. Chambers, supra note 220, at 1155.
223. Cf. Papachristou v. City of Jacksonville, 405 U.S. 156, 163-64 (1972) (vagrancy statute

unconstitutionally vague because made criminal conduct normally considered innocent).
224. Griswold v. Connecticut, 381 U.S. 479, 481-8& (1965) (statute prohibiting use of

contraceptives violates right to marital privacy); see Roe v. Wade, 410 U.S. 110, 153 (1973)
(statute proscribing procuring or attempting abortions except on medical advice for purpose of

saving mother's life void because vague and violative of mother's right to decide whether to
have an abortion).

225. Cf. Korematsu v. United States, 323 U.S. 214, 219-20 (1944) (dictum) (exclusion of

large groups from homes inconsistent with basic values).
226. Roe v. Wade, 410 U.S. 113, 153, 163 (1973) (woman's right to decide whether to have

an abortion).
227. Cf. Wisconsin v. Constantineau, 400 U.S. 433, 436-37 (1971) (notice posted by sheriff

prohibiting liquor sales to individual a quasi-judicial determination in violation of due process
right).

228. Chambers, supra note 220, at 1158 (deprivations of liberty in civil commitments).
229. See Roe v. Wade, 410 U.S. 113, 155 (1973) (limitation of right to privacy only

justified by a compelling state interest).
230. 349 F. Supp. 1078 (E.D. Wis. 1972), vacated and remanded on other grounds, 414 U.S.

473 (1974).
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cannot be totally deprived of their liberty if there are less
drastic means for achieving the same goal.231

In assessing a right to less restrictive forms of treatment, courts

must determine whether they can force the state to create

alternatives. The court found none existed for Ms. Lake in the
District of Columbia and so renewed its order committing her to a

psychiatric hospital. Recently, however, in Dixon v. Weinberger,232 a

district court found that the same statute as in Lake placed the

primary responsibility upon the District "to provide suitable
alternative arrangements" at the commitment stage for persons
determined only to need custodial care.233 For persons already
committed but now determined suitable for placement in less
restrictive facilities, the psychiatric hospital was found to be jointly
responsible for providing care. The court listed "nursing homes, foster
homes, personal care homes and half-way houses" as examples of
such alternatives.234 In a comprehensive order the court ordered the

hospital and the District government to submit a tentative timetable
for implementing solutions to the problems of alternative placement
and treatment.235
To create a constitutional duty for states to provide alternative

forms of treatment for the mentally ill involves a merger of the two

constitutional principles of the right to treatment and the right not
to be deprived of one's liberty except to the extent necessary to

achieve a valid state goal. Under these theories, the states would be

required, as the price of being permitted to deprive a person of

liberty for therapeutic purposes, to provide less restrictive methods of

treatment when appropriate. The cost of this spectrum of treatment

methods would be expensive, but not as expensive as care in a mental

hospital. Courts entertaining suits to compel establishment of diverse
treatment programs might frame orders that give maximum leeway
to state discretion and planning by requiring the state to submit to
the court a plan that would :

(1) . . . make explicit the goals the State is seeking to serve

through commitment, (2) . . . assess in the light of those
goals the present and future needs of all classes of persons
involved in the commitment process, (3) . . . assay the range
of programs that might be instituted to meet those needs,
and (4) . . . reach reasoned conclusions about which pro
grams preserve the maximum level of freedom while serving
the State's interest.236

231. Id. at 1096.
232. 405 F. Supp 974 (D.D.C. 1975).
233. Id. at 978.
234. Id.
235. Id.
236. Chambers, supra note 220, at 1197.
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A state may have a duty to provide nursing homes offering various

levels of care as well as a variety, of community and home-based
health care programs for those persons who are found by a court to

be mentally ill and in need of care and treatment. Moreover, the

quality of care in these homes and programs must be appropriate to

the needs of the patient.237 A state's failure to assure that adequate
care and treatment is available in nursing homes would create a cause

of action to obtain such care for persons for whom nursing home

care is more appropriate than commitment to a state mental hospital.
Nonetheless, the right to these treatment alternatives belongs only to

those to be committed, not to the elderly population generally. If
this duty seems overly burdensome in an era of strained state

budgets, the alternative is for the federal government to include

expanded nursing home, community, and home service programs
either in broader medicare and medicaid coverage238 or in a new

national health insurance system.

THE CITIZEN-PATIENT'S SUIT

The causes of action discussed thus far are based on the premise
that the patient may sue the nursing home or the state to obtain
redress for violations of his personal rights, apart from whatever
enforcement of regulatory standards occurs through the efforts of

public enforcement agencies. The citizen-patient's suit represents a

middle ground between public enforcement and private self-help
actions. The citizen-patient's suit would give the patient the power to

enforce regulatory standards or to act as a "private attorney general."
No injury other than the deprivation of care and services in violation
of the regulations governing the facility need be shown by the

patient. The patient might use the patient advocate as his attorney in
the suit; neither the patient advocate nor other members of the
general public, however, would be empowered to bring such a suit in
their own names, and therefore this proposal differs from citizen's
suits already authorized by some federal statutes.239

237. Wyatt v. Aderholt, 503 F.2d 1305, 1312-13 (5th Cir. 1974) (patient's right to

treatment); see O'Connor v. Donaldson, 422 U.S. 563, 572 (1975) (state may not confine

civilly committed patient who was found not to be dangerous and was not receiving treatment).
238. Introductory Report, supra note l, at 109-10. See generally Subcomm. on

Health & Long-Term Care, House of Rep. Select. Comm. on Aging, 94th
Cong. 2d Sess. New Perspectives in Health Care for Older Americans

(Comm. Print 1976).
239. See, e.g., Consumer Product Safety Act, 15 U.S.C. �2037 (Supp. IV 1974); Federal

Water Pollution Control Act, 33 U.S.C. �1365 (Supp. IV 1974); Marine Protection Research
and Sanctuaries Act of 1972, 33 U.S.C. � 1415(g) (Supp. IV 1974); Clean Air Act, 42 U.S.C.
�1857h-2 (1970); Noise Control Act, 42 U.S.C. �4911 (Supp. IV 1974).
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The right to a citizen-patient's suit could be established in several

ways. A statute might authorize patients to sue to enforce existing
statutory or regulatory standards or administrative orders and award
civil penalties for successful efforts.240 A second approach would shift
the citizen action from the courts to administrative forums and
would empower the patient to initiate administrative enforcement

proceedings.241 A third type of citizen-patient's suit would involve an

action in mandamus to require enforcement by the public officials
charged with responsibility for enforcement.242
A citizen-patient's suit would bring to the enforcement process a

nonbureaucratic perspective, because the patient would determine
which of his interests deserves active protection, rather than relying
on a licensing official or prosecutor to make this judgment. If a

patient advocate represents the patient, his assessment of the

desirability of enforcement adds additional nonagency input into the
decision to enforce regulatory standards. Another advantage in

permitting citizen's suits by nursing home patients is the minimal
additional cost to the public treasury of enforcement when the

patient bears the expense of the suit. The creation of an advocate's
office to prosecute patient's suits if a patient cannot afford to

proceed on his own may be justified by the amount of public funds

paid for care not actually rendered by the homes and thus
recoverable by suit. Finally, the citizen-patient's suit might stimulate
public officials to enforce standards through normal procedures.
The citizen's suit also has some disadvantages. One is the possibility

of abuse through incompetent, collusive, or harassing private suits.

However, the patient advocate may lessen the danger of these suits.
Provision for a class action by all those within a home affected by a

violation, together with application of the doctrine of res judicata,
would eliminate the problem of multiple suits by individual plaintiffs
for the same violation. Another disadvantage is that statutory
authorization of a private action to enforce regulations could
interfere with administrative enforcement. Agency enforcement is the

only enforcement mechanism currently authorized by law; this may

imply a legislative judgment that this method is more efficient in

securing compliance. The statute authorizing private actions should

provide for coordination between agency enforcement and the

patient's suit.

240. See Federal Water Pollution Control Act, 33 U.S.C. � 1365(a)(2) (Supp. IV 1974).
241. Under the Consumer Product Safety Act, for example, a person may petition the

agency for promulgation of a consumer product safety rule. 15 U.S.C. �2059 (Supp. IV 1974).
242. See Clean Air Act, 42 U.S.C. �1857h-2(a)(2) (1970).
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Experience with statutes authorizing nursing home patients or

other interested parties to sue in the courts to enforce nursing home

regulations is slight. The first such right of action recently was

created in New York, where patients now may sue for injuries
suffered as a result of the deprivation of any rights or benefits

mandated or created for the patient's well-being by contract, statute,
or regulation.243 The successful patient is entitled to compensatory
damages of at least twenty-five percent of the daily per-person
medicaid reimbursement rate for each day in which a violation of the

patient's rights has occurred.244 The facility, however, may escape

liability by showing as an affirmative defense that it exercised all care

reasonably necessary to prevent or limit the deprivation and injury to

the patient.245 As a further incentive for such litigation, the statute

exempts the damages received by the patient for purposes of

determining eligibility for Medicaid and from use in payment of the
cost of medicaid care or services.246 Moreover, the court is given
discretionary power to award attorney's fees to the successful

plaintiff.247 The patient does not forfeit any other remedies available
to him in court or through administrative proceedings and is not

required to exhaust any available administrative remedies prior to

bringing suit under the statute.248 In addition to damages, the patient
may seek any other type of relief permitted by law, including
injunction and declaratory judgment.249 In the extreme case in which
a court finds the deprivation of the right or benefit to be willful or
in reckless disregard of the lawful rights of the patient, a patient may
receive punitive damages.250
Certain protections for the patient are built into the legislation.

Any waiver by the patient or his legal representative of the right to
bring the action is null and void,251 as is any waiver before filing suit
of the right to trial by jury.252 Retaliatory discrimination against
either the patient or employees or fellow patients who testify or

provide evidence on the plaintiff's behalf is prohibited, although no

sanctions for such discrimination are included.253

243. N.Y. PUB. HEALTH LAW �2801-d(l) (McKinney Supp. 1975).
244. Id. �2801-d(2).
245. Id. �2801-d(l).
246. Id. �2801-d(5).
247. Id. �2801-d(6).
248. Id. �2801-d(4).
249. Id. �2801-d(3).
250. Id. �2801-d(2).
251. Id. �2801-d(7).
252. Id. �2801-d(8).
253. Id �2801-d(10).



734 The Georgetown Law Journal [Vol. 65:691

Although the statute is a major step forward in creating meaningful
private remedies for patients, several problems remain unresolved. The
statute fails to define "injury" to the patient resulting from

deprivation of a right or benefit created by contract or relevant
law.254 Thus, a court could interpret this term either in a very broad
sense to mean that the deprivation itself is an injury, or in a

narrower sense to require some particular identifiable harm, perhaps
limited to personal injury. One could argue, for example, that the

general risk created by a failure to comply with the Life Safety Code
or any relevant regulation by itself produces injury compensable
under the Act. The narrow interpretation of injury would limit the

patient to complaints concerning the care and services rendered

specifically to him. Is being served cold food an injury, or must one
become ill from eating it? Is the risk factor in the administration of

drugs by one not authorized by law to do so an injury, even if the

proper drug is correctly dispensed? Although the courts will supply
definitions on a case-by-case basis, the danger in this approach is that
courts may apply a rigid tort concept of injury that will make the
statute little more than a legislative repetition of a private tort action.
The courts should adopt a broader interpretation of the term injury
because the remedial nature of the statute requires that it be broadly
construed to benefit aggrieved patients whom it is designed to

protect.
A more straightforward approach to the creation of a patient's

cause of action would be to abolish the injury requirement and

permit the patient to sue upon a showing of any material failure to

comply with relevant law. Retention of the affirmative defense that
the facility exercised all reasonably necessary care to prevent or limit
the violation would not undercut the patient's rights. Compensatory
damages, in effect, would become a civil penalty payable to any
resident who sues, similar to the private attorney general principle
that underlies several federal statutes.255 This would increase the
incentives for the nursing home to comply with regulatory standards
and would compensate for ineffective state enforcement procedures.
A second method for authorizing patient enforcement of

regulations would permit the patient to initiate agency proceedings
against a home. The patient's complaint would trigger a license
revocation proceeding at the state level and a decertification

proceeding at the federal level. This approach rests on the assumption
that the administrative forum is the preferred setting for enforcement

254. See Id. �2801-d(l).
255. See note 239 supra.
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of regulatory standards, but the better approach would be to use the

courts, at least as a complementary enforcement forum, through
direct patient suits.

Conclusions

To determine whether the ombudsman or the patient advocate is
the preferable agent for protecting patients' rights, one must weigh
the relative advantages of nonadversarial versus adversarial systems of
dispute resolution. The adversarial model, whatever its value in

producing quality in individual decisions, may be an inefficient
method for achieving systemic goals.256 The adversary system may

require too large an allocation of societal resources to achieve the
same goals that other systems might achieve with lesser expenditures.
Another important objection to the adversarial model is its

inappropriateness in a health care setting; the nursing home-patient
relationship ideally should be based on confidence and trust, not

hostility. Both parties in theory pursue the same fundamental
objective: the best interests of the patient.257 The ombudsman model
avoids these objections to a certain degree. Centralized complaint
handling avoids case-by-case use of the courts to resolve individual
grievances and is capable of analyzing the system as a whole. This is
certainly more efficient than the adversarial model and avoids the
introduction of partisanship into nursing home relations.
An additional factor is present in the nursing home, however, that

may render the ombudsman model largely impotent. The ombudsman
traditionally is concerned with a citizen's grievance against govern
ment. In the nursing home, however, the patient's grievance is
directed primarily at the private nursing home owner or operator, and
only secondarily at government. The interests of the owner or

operator may be antithetical to both the patient and the government.
He is in business to earn a profit. He is not likely to be as open to

persuasion by an ombudsman as a government official might be
because the incentives that move him to action are usually economic
rather than political. Nor will the owner's responses result in
system-wide changes; at best, they will consist of policy changes for
his own facility and will lack the wide impact that an ombudsman
can have when an agency is his target. Other grievances in other
homes will await the ombudsman despite resolution of grievances in
certain homes.

256. Verkuil, supra note 37, at 853.
257. Id. at 860.
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A three-stage grievance mechanism will avoid the disadvantages of
both the patient advocate model and the ombudsman model. In the
first stage a patient would direct his complaint to a residents' council
that would attempt to obtain resolution of the grievance with the
administrator within a stated period of time. If this effort failed, the
patient or council would refer the complaint to the nursing home
ombudsman, an external office established by the state legislature
with powers and functions similar to those of the classical
ombudsman. If the ombudsman is unable within a specified time
period to resolve a meritorious grievance through negotiations with
the nursing home owner and the state inspection agency, the patient
advocate would receive the complaint.258 For efficiency, the
advocate's office should be a division of the ombudsman's office to

expedite case investigation and management.
The alliance of an ombudsman and a patient advocate would

minimize the disadvantages of establishing only one of these offices.
The creation of a separate ombudsman office would emphasize the
importance of negotiation and voluntary settlement of disputes.
Although the advocate or any attorney representing a patient might
use the same techniques initially, their institutionalization in the
office of an ombudsman would create a less hostile atmosphere. The
ombudsman would have additional leverage in persuading the parties
to settle their disputes because the threat of adversarial action would
always be present. Moreover, the connection of both offices with
residents' councils would give the patients themselves a direct role in

resolving their grievances and would avoid needless escalation of the
controversy in some instances.

The citizen-patient's suit established by statute would not be

preferable to establishing a patient advocate's office. In individual
cases, this approach might achieve the same results as a patient
advocate and with greater efficiency. Exclusive reliance on the
citizen's suit, however, would overlook many of the benefits to

patients that can be produced only by institutionalizing patient
representation. The patient advocate's office can establish and
maintain systems for identifying and pursuing patient complaints in
all nursing homes in the state on a regular basis. In contrast, use of
the citizen's suit, even though incentives in the form of attorney's
fees may inspire greater utilization of it than of traditional private
causes of action, is likely to be sporadic.

258. Cf. Equal Employment Opportunity Act, 42 U.S.C. 2000e-5(f)(l) (Supp. IV 1974)
(person alleging unfair employment practices must file charges with Equal Employment
Opportunity Commission and wait definite period for government action before commencing
private litigation).
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The approach proposed here is substantially similar to New Jersey's
department of public advocate.259 It" is, however, in marked contrast

to the HEW ombudsman projects, particularly those funded for

1975-1977.260 The fundamental defect in HEW's approach is the

agency's failure to attempt an assessment of the adversarial model

through the establishment of patient advocate projects. The

experience gained from the 1975-1977 projects will persuade HEW to

expand its commitment to the ombudsman model to include a role

for a patient advocate. This action also would be consistent with the

recent amendments to the Older Americans Act, which expanded the

definition of social services to be provided to include "services

designed to provide legal and other counseling services and
assistance ... to older persons."261
The Legal Services Corporation also should consider experimenting

with patient advocate offices. Traditional neighborhood legal aid
offices cannot meet the needs of the institutionalized elderly. An

active effort to bring legal assistance to the nursing home patient,
with particular attention to grievances against the home itself, is

necessary. Model projects in one or more' states or areas might
produce significant results in improving the quality of care in the

nursing home.

Finally, state legislatures should create appropriate causes of action
to enable the nursing home patient to bring his complaints to the
courts and should establish the alliance of the ombudsman and the

patient advocate. It seems reasonable to expect that costs will rise as

homes improve the quality of care to avoid patient suits or as a result
of them, and therefore federal and state subsidies will also increase.
This expectation may deter many states from enacting legislation
expanding patients' rights and both federal and state governments
from establishing effective enforcement systems.262 Yet the time is

ripe for introducing self-help grievance mechanisms into the nursing
home. The combination of the impartial ombudsman backed by the

partisan advocate offers the best complement to the present system

259. See notes 38-41 supra and accompanying text.

260. See notes 47-73 supra and accompanying text.
261. Older Americans Amendment of 1975, Pub. L. No. 94-135, �103, 89 Stat. 713

(amending 42 U.S.C. �3022(l)(f) (Supp. IV 1974)).
262. Cf. Hirsch, Hirsch, & Margolis, Regression Analysis of the Effects of Habitability Laws

Upon Rent: An Empirical Observation on the Ackerman-Komesar Debate, 63 CAL. L. Rev.
1098, 1136 (1975) (only in certain circumstances will increase in quality of housing due to

habitability laws outweigh rent increases). But cf. Ackerman, Regulating Slum Markets on

Behalf of the Poor: Of Housing Codes, Housing Subsidies and Income Redistribution Policy, 80
YALE L.J. 1093, 1101 (1971) (effects of housing code enforcement on rents of poor may not
be adverse).
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of exclusive public control over the machinery for enforcing nursing
home standards of care. Even if there is no expansion of the patient's
causes of action, the combined ombudsman-advocate office would

give nursing home patients much of the protection they so

desperately need and so justly deserve.



AUTHORITY OF FEDERAL AGENCIES TO IMPOSE
DISCOVERY SANCTIONS:
THE FTC�A CASE IN POINT

Robert L.Williams *

The author examines the origin, nature, and purpose of
Federal Trade Commission discovery sanctions and of their
prototype, Federal Rule of Civil Procedure 37(b)(2), in the
context of the civil contempt power origins of judicial
discovery sanctions, court enforcement of agency process,
and evidentiary inferences arising from the failure to

produce evidence. He concludes that the discovery
sanctions power claimed by the Commission is unauthor
ized, statutorily precluded, and probably unconstitutional.
What authority exists would appear to be limited generally
to evidentiary inferences available to the Commission once

it otherwise has proven a prima facie case.

Introduction

Under the Federal Rules of Civil Procedure, failure to comply with
the discovery orders of a district court may subject a party to an

array of judicial sanctions, including contempt, an order that the
matters sought to be discovered will be taken as established, a

preclusion order, the striking of pleadings, the suspension of

proceedings, dismissal of the action, a default judgment, an award of

costs, and other orders as are just.1 Within the last few years, a

handful of federal agencies, including the Federal Trade Commission

(FTC), has assumed the power to decree substantially similar

discovery sanctions.2 The effect of the rules is to invest federal

agencies with a judicial power to compel obedience to administrative
process, obedience heretofore enforceable only through application to
the federal courts.3

?Attorney, McKean, Whitehead & Wilson; B.A. 1965, Amherst College; J.D. 1968, University of
Washington; LL.M. 1975, George Washington University.

1. Fed. R. Civ. P. 37(b)(2).
2. FTC Rule 3.38, 16 C.F.R. �3.38 (1976); OSHRC Rule 54, 29 C.F.R. �2200.54 (1976);

FCC Rule 323, 47 C.F.R. �1.323 (1975); ICC Rule 67, 49 C.F.R. �1100.67 (1975).
3. See Federal Trade Commission Act �9, 15 U.S.C. �49 (Supp. IV 1974) (federal court

authorized to compel appearance, testimony, filing of reports, and access to or production of
documents in case of refusal to obey FTC subpoena, access order, or order to file reports); id.
�10, 15 U.S.C. �50 (Supp. IV 1974) (criminal penalties for neglect or refusal to testify, answer
lawful inquiry, or produce documentary evidence in response to lawful FTC requirement or
subpoena; civil penalties for failure to file annual or special reports, following notice of default).
Appearance and the raising of legal objections to an FTC order or process bars criminal
prosecution under section 10. See Reisman v. Caplin, 375 U.S. 440, 447-49 (1964).

739
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The Commission adopted rule 3.38 of its Rules of Practice and
Procedure in 1972.4 The rule is substantially similar to Federal Rule
of Civil Procedure 37(b)(2), but has two important differences:
neither contempt nor an award of expenses is an available FTC
sanction5 and the FTC rule designates as sanctions evidentiary rules
relating to the failure to produce designated evidence. Thus, rule
3.38(a)(1) permits an inference that the withheld "admission,
testimony, documents, or other evidence would have been adverse to

the party," and rule 3.38(a)(4) permits a ruling that the disobedient
"party may not be heard to object to introduction of and use of

secondary evidence to show what the withheld admission, testimony,
documents, or other evidence would have shown." Rule 3.38(b)
differs from Federal Rule of Civil Procedure 37(a) by expressly

4. 37 Fed. Reg. 5,609 (1972) (codified at 16 C.F.R. �3.38 (1976)).
5. FTC Rule 3.38(a) omits the sanctions of contempt and award of costs because the

Commission does not believe that it has the power to impose either sanction. Letter from Calvin J.

Collier, Chairman, Federal Trade Commission, to Rep. John E. Moss, Chairman, Subcommittee on

Oversight and Investigations, Committee on Interstate and Foreign Commerce at 1-3 (June 16,
1976) (FTC, Public Comments, May 28, 1976 proposed rules; on file at the Georgetown Law

Journal) [hereinafter cited as Collier letter]; see Memorandum from James T. Halverson, Director,
FTC Bureau of Competition, to Charles A. Tobin, Secretary, Federal Trade Commission at 14

(June 4, 1975) (FTC, Public Comments, Apr. 4, 1975 proposed rules; on file at the Georgetown
Law Journal) [hereinafter cited as Memorandum].

Rule 3.38 provides:
(a) If a party or an officer or agent of a party fails to comply with an order including,
but not limited to, an order for the taking of a deposition or the production of

documents, an order issued pursuant to a request for admissions, an order to comply
with a subpoena, or to comply with an order of the administrative law judge or the
Commission issued as, or in accordance with, a ruling upon a motion concerning such
order or subpoena or upon an appeal from such ruling, the administrative law judge or

the Commission, or both, for the purpose of permitting resolution of relevant issues and
disposition of the proceeding without unnecessary delay despite such failure, may take
such action in regard thereto as is just, including but not limited to the following:
(1) Infer that the admission, testimony, documents or other evidence would have

been adverse to the party;
(2) Rule that for the purposes of the proceeding the matter or matters concerning

which the order or subpoena was issued be taken as established adversely to the party;
(3) Rule that the party may not introduce into evidence or otherwise rely, in support

of any claim or defense, upon testimony by such party, officer, or agent, or the
documents or other evidence;
(4) Rule that the party may not be heard to object to introduction and use of

secondary evidence to show what the withheld admission, testimony, documents, or
other evidence would have shown;

(5) Rule that a pleading, or part of a pleading, or a motion or other submission by
the party, concerning which the order or subpoena was issued, be stricken, or that a

decision of the proceeding be rendered against the party, or both.
(b) Any such action may be taken by written or oral order issued in the course of the

proceeding or by inclusion in an initial decision of the administrative law judge or an

order or opinion of the Commission. It shall be the duty of parties to seek and the
administrative law judge to grant such of the foregoing means of relief or other

appropriate relief as may be sufficient to compensate for the lack of withheld
testimony, documents, or other evidence. If in the administrative law judge's opinion
such relief would not be sufficient, he should certify to the Commission a request that
court enforcement of the subpoena or deposition be sought.
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imposing a duty on the parties to seek and on the administrative law

judge to impose such sanctions "as may be sufficient to compensate
for the lack of withheld testimony [sic], documents, or other

evidence."6 If such relief would be insufficient, the administrative
law judge "should certify to the Commission a request that court
enforcement of the subpoena or deposition be sought."7
Prior to rule 3.38, rule 3.12, adopted in 1963, provided that

witnesses who refused to take an oath, to answer questions, or to

comply with orders for production of documents or for pretrial
hearings might be considered in contempt of the Commission,8 and
that the circumstances would be certified to the Commission to make
"such orders in regard to the refusal or failure to comply as the
circumstances require."9
Prior to 1972, no discovery sanction appears to have been imposed

in an FTC proceeding,10 although two proceedings considered, but
did not follow, evidentiary principles allowing adverse inferences for

the suppression or withholding of evidence.11 In a third proceeding,
6. 16 C.F.R. � 3.38(b) (1976).
7. Id. A rule change proposed May 28, 1976, would require the administrative law judge to

certify a request for court enforcement whenever the discovery sanctions of rule 3.38(a) would be
insufficient to compensate for the failure of a party to testify or produce documents. 41 Fed. Reg.
21,795-96 (1976).

8. 16 C.F.R. �3.12 (1963) (now rescinded).
9. 16 C.F.R. � 3.42(h) (1976).
10. In Crown Central Petroleum Corp. the respondent sought various sanctions for complaint

counsel's failure to answer adequately seven requests for clarification, but apparently no order
issued and the matter was informally resolved. Compare Respondent's Motion to Compel
Compliance with Prehearing Order No. 1 and for Sanction of Dismissal and Other Relief at 1-2 and
Answer to Respondent's Motion to Compel Compliance with Prehearing Order No. 1 and for
Sanction of Dismissal and Other Relief with Crown Central Petroleum Corp., 71 F.T.C. 1470
(1967).
In Pure Oil Co. the hearing examiner applied a sanction by refusing to grant counsel's document

requests until he had complied with an earlier order compelling the production of an interview
report and agreed to comply with all future discovery orders. The Commission vacated the order
because sanctions could not be imposed as a result of complaint counsel's refusal to produce the
privileged interview report and because it was improper to impose sanctions requiring compliance
with future discovery orders. The Commission did not address the question of discovery sanctions
beyond these narrow points. 54 F.T.C. 1892, 1893-95 (1958).
In Mario Furniture Co. the respondent relied upon the Supreme Court decision in Reisman v.

Caplin to argue that the 1963 rule had been abrogated. Petition by Respondents Requesting
Permission to File an Interlocutory Appeal at 2-3, Mario Furniture Co., 75 F.T.C. 112 (1969); see
Reisman v. Caplin, 375 U.S. 440, 445-46 (1964) (IRS lacks power to impose any sanction for
refusal to comply with administrative summons). The hearing examiner conceded that he had "no
authority or jurisdiction to impose sanctions as a basis for enforcing orders." Mario Furniture Co.,
FTC Dkt. No. 8745, at 1 (Apr. 2, 1968), 23 Ad. L.2d 658, 658 (1969) (order redirecting access to
respondents' files pursuant to section 3.32 of the Commission's rules of practice) (incorrectly
captioned "By the Commission").
11. Mario Furniture Co., 75 F.T.C. 112, 123-24 (1969) (hearing examiner declined to draw

adverse inferences from failure to produce sales invoices because complaint counsel failed to prove
a prima facie case and failed to show evidentiary basis for an inference); Casket Mfrs. Ass'n of
America, 52 F.T.C. 958, 980 (1956) (declining to apply evidentiary maxim "omnia praesumuntur
contra spoliatorem").



742 The Georgetown Law Journal [Vol. 65:739

the FTC held that the respondent's failure to disclose the metal
composition of its challenged water conditioner was "strong
confirmation of the charges in the complaint,"12 but this inference
was held to be error by the United States Court of Appeals for the
Ninth Circuit, which set aside the Commission's decision as

unsupported by substantial evidence.13
Since rule 3.38 became effective in 1972, the Commission has

applied discovery sanctions in only two proceedings.14 The first of
these proceedings, Western Novelty Co.,15 was one of the Alaskan
handicrafts cases. Western Novelty was charged with misrepresenting
its merchandise, which was manufactured in the Northwest, as having
been handmade in Alaska by native Alaskans.16 At complaint
counsel's request, the administrative law judge issued subpoenas duces
tecum to all respondents, denied all motions to quash, and set a

return date of January 20, 1975. 17 Western Novelty refused to

comply. Complaint counsel filed a motion under rule 3.38 for an

order that the administrative law judge interpreted as requesting
either a ruling that the matters with which the subpoena was

concerned "be taken as established adversely" to Western Novelty or

that a decision be entered on such matters for complaint counsel.18
Western Novelty argued that the FTC could impose no administrative
sanction or penalty until a court had enforced the subpoena.19
Concluding that the Commission did have authority to impose rule

12. Evis Mfg. Co., 55 F.T.C. 1483, 1497 (1959), rev'd, 287 F.2d 831, 84fr49 (9th Cir.), cert
denied, 368 U.S. 824 (1961); accord, Charles of the Ritz Distrib. Corp. v. FTC, 143 F.2d 676,
678-79 (2d Cir. 1944) (respondent's refusal to disclose rejuvenating components of facial cream
strong confirmation of FTC findings based on uncontradicted testimony of two experts that

nothing known to science could accomplish the results respondent claimed); see Surf Sales Co. v.

FTC, 259 F.2d 744, 747 (7th Cir. 1958) (respondent's failure to call witnesses on his behalf
created a presumption that the testimony would have been unfavorable to him).

13. Evis Mfg. Co. v. FTC, 287 F.2d 831, 846-49 (9th Cir.), cert, denied, 368 U.S. 824 (1961).
14. Western Novelty Co., FTC Dkt. No. 8967, at 6 (Feb. 18, 1976) (initial decision), affd as

modified, F.T.C (Oct. 19, 1976); see Western Novelty Co., FTC Dkt. No. 8967, at 7-12
(Apr. 28, 1975) (order ruling on complaint counsel's motion for either (1) a decision of the

proceeding; (2) adverse rulings and summary decision; or (3) adverse rulings and partial decision);
Amrep Corp-, FTC Dkt. No. 9018, at 3-4 (Apr. 21, 1975) (ruling reference alleged deficiencies in

respondent's compliance with complaint counsel's subpoenas duces tecum). Proceedings in Amrep
have been stayed since July 30, 1976, by court order, pending criminal prosecution. United States
v. Amrep Corp., 405 F. Supp. 1053 (S.D.N.Y. 1976).

15. FTC Dkt. No. 8967 (Feb. 18, 1976) (initial decision), affd as modified, F.T.C

(Oct 19, 1976).
16. 3 Trade Reg. Rep. (CCH) ^20,540 (June 3, 1974) (complaint).
17. Western Novelty Co., FTC Dkt. No. 8967, at 5 (Feb. 18, 1976) (initial decision).
18. Western Novelty Co., FTC Dkt. No. 8967, at 2 (Apr. 28, 1975) (order ruling on complaint

counsel's motion for either (1) a decision of the proceeding; (2) adverse rulings and summary

decision; or (3) adverse rulings and partial decision).
19. Respondent's Answer to Motion for Either (1) A Decision of the Proceeding; (2) Adverse

Rulings and Summary Decision; or (3) Adverse Rulings and Partial Summary Decision at 1-7,
Western Novelty Co., FTC Dkt. No. 8967 (Mar. 31, 1975).
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3.38 sanctions before judicial review, the administrative law judge
held that complaint counsel was entitled to inferences adverse to

respondents as to four of the twelve specifications of the subpoena,
and that such inferences would have the effect of prima facie proof
by substantial and reliable evidence.20 The administrative law judge
invoked rule 3.38(a)(4) on all twelve specifications to prohibit
respondent from objecting to the introduction of relevant secondary
evidence in lieu of that sought by the subpoena.21

The second proceeding, Amrep Corp.,22 was one of two companion
cases alleging deceptive land sales practices. Complaint counsel
obtained two subpoenas to discover respondent's files, and Amrep
delivered much of the requested material. After protracted
negotiations concerning the remaining material, complaint counsel

sought a compliance order as a prelude to imposing rule 3.38
sanctions. The administrative law judge denied the motion for a

compliance order on one subpoena because he credited respondent's
assertions that it had made a diligent search and had produced all
that it had found; rule 3.38 sanctions only address willful
withholding of discovery.23 The second subpoena had requested
production of all documents or computer tabulations identifying over

a five-year period the customers of Amrep 's four subsidiaries who
sold or assigned their contracts to purchase land to a third party and
the purchasers of each contract. The administrative law judge stated
that such evidence would bear upon the existence of a resale market,
one of the central issues alleged by the complaint.24 Respondent had
produced only a computer printout of transfers by some of the
paid-in-full purchasers.25 Amrep resisted further production on the
ground that other computer printouts did not exist, although it

20. Western Novelty Co., FTC Dkt. No. 8967, at 7-8 (Apr. 28, 1975) (order ruling on

complaint counsel's motion for either (1) a decision of the proceeding; (2) adverse rulings and
summary decision; or (3) adverse rulings and partial decision). The administrative law judge
granted complaint counsel's motion under rule 3.38(a)(1) to the extent that four of the twelve
specifications sought documents needed to prove complaint allegations that Western Novelty was

engaged in a substantial course of trade in commerce, that respondent sold its products to retailers
for resale to the purchasing public, and that the proceeding was in the public interest on the
rationale that the disclosure of respondent's gross sales for two years would have established this
fact, and that Western Novelty's merchandise was neither wholly hand-carved nor made in Alaska.
Id.

21. Id. at 12. Despite the discovery sanctions imposed, the complaint was dismissed because the
administrative law judge found respondent's merchandise both better and cheaper than authentic
handicrafts. Western Novelty Co., FTC Dkt. No. 8967, at 47 (Feb. 18, 1976) (initial decision).

22. FTC Dkt. No. 9018 (Apr. 21, 1976) (ruling reference alleged deficiencies in respondent's
compliance with complaint counsel's subpoenas duces tecum), stayed, United States v. Amrep
Corp., 405 F. Supp. 1053 (S.D.N.Y. 1976).

23. Id. at 1-3.
24. Id. at 3.
25. Id. at 34.
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conceded that the information could be manually retrieved from its
50,000 files.26 Without ordering compliance, the administrative law-
judge issued an order under rule 3.38 finding that the withheld
evidence would have been adverse to Amrep, that no satisfactory
resale market existed for the lots sold by Amrep, and that Amrep
would "be precluded from using or introducing in evidence for any
purpose any document which would have been responsive to
the . . . subpoena."27

The three pre-1972 Commission proceedings dealing with adverse
evidentiary inferences and the two post-1972 proceedings applying
rule 3.38 sanctions indicate two possible origins of rule 3.38 powers:
adverse evidentiary inferences and the sanctions of Federal Rule of
Civil Procedure 37(b)(2). Whether the Commission has the power to

impose discovery sanctions and how far that power extends depend
on constitutional considerations, statutory authority, and general
evidentiary principles.

Nature of the Discovery Sanctions Power

The development of discovery sanctions in the federal courts

indicates that the power is an inherently judicial offshoot of the civil
contempt power. Because the contempt power is not and cannot be
vested in administrative agencies, those agencies lack the authority to

impose discovery sanctions. Moreover, even if Congress had
constitutional authority to vest administrative agencies with judicial
power, due process prohibits agencies, or courts, from imposing
discovery sanctions prior to allowing the subject party a fair

opportunity to object.

THE CIVIL CONTEMPT POWER ORIGINS OF RULE 37

The precise origins of rule 37 are uncertain because discovery was

practically nonexistent in federal actions at law before 1938 and was

restricted in equity actions.28 It is probable that the civil contempt
power, contemporary state statutes, and Equity Rule 58 provided the
foundation for the discovery sanctions proposed by the Supreme

26. Id. at 4.
27. Id. The administrative law judge subsequently deferred his ruling, upon respondent's

objection that complaint counsel had orally modified the November 1975 subpoena to request only
computer printouts. Deferral of Decision on Sanctions Concerning Respondent's Failure to Make

Discovery (May 18, 1976).
28. 8 C. Wright & A. Miller, Federal Practice and Procedure �2002, at 21

(1970); see 4 Moore's Federal Practice H 26.03 (2ded. 1976).
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Court's Advisory Committee.29 It is more difficult, however, to

establish the origins of the power to compel discovery through the
civil contempt power, the state statutes, and Equity Rule 58. One
commentator on the development of discovery suggests that the

power derives from the classic English chancery practice of

compelling an answer to the interrogatory averments of a bill of

complaint by the civil contempt power and, if a defendant withstood
the contempt process of attachment of his person or sequestration of

his property, of entering a decree against him pro confesso under the

judicial fiction of admission of the charges of the bill.30 As discovery
became separate from pleadings in nineteenth century English and
American state practice, courts continued to apply the fiction of

admission pro confesso to the failure to answer discovery separate
from the complaint. Lesser failures naturally warranted lesser
sanctions.

Discovery was generally unknown to the English common law.31
By the end of the sixteenth century, however, the chancery courts
had established a system of discovery contained in the answer to a

bill of complaint. The chancery bill of complaint not only averred
the facts on which the plaintiff relied, but also made specific
interrogatories, all of which the defendant was required to answer

under oath if the bill on its face disclosed a case entitling the
plaintiff to both relief and disclosure.32 Thus, the answer in chancery
was both allegation and disclosure. Because defensive pleading and
discovery response were one, the classic chancery power to compel a
defendant to answer the complaint was the power to compel
discovery. This power emanated from royal authority by writ of

subpoena under the great seal,33 the disobedience of which was a civil
contempt of the court's authority.34 The civil contempt power
usually was exercised by attachment of the person of the defendant
and imprisonment until the contempt was purged.
A defendant in contempt would not be heard to seek the court's

favor or to prosecute his case actively until the contempt was

29. See 2 P. Edmunds, Federal Rules of Civil Procedure 1161-64 (1938); 8 C.
WRIGHT & A. MILLER, supra note 28, at 21. See generally Moore, Federal Rules of Civil
Procedure: Some Problems Raised by the Preliminary Draft, 25 GEO. L.J. 551 (1937).

30. Millar, The Mechanism ofFact-Discovery: A Study of Comparative Civil Procedure, 32 ILL
L. REV. 261, 440(1937).

31. Id. at 437.
32. Id. at 438 & n.266. The nine parts of a bill of complaint were: address to the court,

description of the parties, stating part, allegation of confederacy, charging part, jurisdictional
statement, interrogating part, prayer for relief, and prayer for process. Id.

33. C. Langdell, A Summary of Equity Pleading 200 (2d ed. 1883).
34. Millar, supra note 30, at 440.
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purged.35 The property of the defendant who avoided attachment
could be sequestered. If he withstood all the various processes of

contempt, the defendant was deemed by a legal fiction to have
admitted the allegations of the bill, and a decree pro confesso was

entered. A bill of complaint could not be taken as confessed in part,
as when a defendant refused to answer only the interrogating part of
the bill; rather, the defendant would be subject to the same process
of contempt and eventually to a decree pro confesso of the entire

bill, as though he had refused to make any answer.36
Such in essence was the classic English chancery practice of

compelling discovery prior to the impact of nineteenth century
procedural reform in both the United States and England.37 In

English equity practice, the Improvement of Jurisdiction in Equity
Act of 185238 separated interrogatories from pleadings, but
enforcement of discovery remained by contempt and decree pro
confesso until the consolidation of law and equity in 1873. 39 The
Common Law Procedure Act of 1854 granted discovery by
interrogatory to the parties in the common law courts; a failure to

make written answer either was deemed a contempt of court or

might subject the disobedient party to oral examination, also
enforced by the contempt power.40 The fusion of law and equity by
the Supreme Court of Judicature Act of 187341 adopted the common

law procedure for discovery as a model.42 For a refusal or an

insufficient answer, the court issued an order requiring the party to

answer in writing or by oral examination. To enforce such orders, the
English rules under the Supreme Court of Judicature Act of 1875
authorized attachment of the person, dismissal of a plaintiff's action,
and treatment of a defendant as being without a defense.43 Discovery
of documents in the possession of either party and material to the
other's claim or defense was compelled similarly.44 The only effect of
a wrongful failure to admit specific facts, however, was the

imposition on the offending party of the costs of proving the fact in

question.45

35. See Hovey v. Elliott, 167 U.S. 409, 420-46 (1897).
36. Maynard v. Pomfret, 26 Eng. Rep. 1069, 1069 (Ch. 1746); Millar, supra note 30, at 440;

see Davis v. Davis, 26 Eng. Rep. 410, 411-12 (Ch. 1739) (dictum).
37. Millar, supra note 30, at 44142.
38. 15 & 16 Vict., c. 86, ��10, 12, 13, 14, 19.
39. Millar, supra note 30, at 443.
40. 17 & 18 Vict., c. 125, �� 51, 53, 54.
41. 36 & 37 Vict., c. 66.
42. Millar, supra note 30, at 444.
43. 38 & 39 Vict., c. 77, sched. 1, Order XXXI, RR. 10, 20.
44. Id RR. 1-11, 20-26.
45. Millar, supra note 30, at 445.
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In America, state statutory modernization of discovery paced or

outran English procedural reform. Thus, an 1831 Virginia statute

provided for the filing of interrogatories by either party in common

law actions and for an order to answer upon a verified showing that
the interrogated party could be bound to answer the interrogatories
by a bill in chancery.46 For failure to answer or for an evasive

answer, a party was liable to attachment, enforced answer in open

court, dismissal of a plaintiff's action, and a default judgment against
a defendant. These are the same sanctions adopted forty-four years
later by the 1875 English rules.47 An even more radical development
in discovery practice occurred under the influence of civil law in

Louisiana, Texas, and Arizona. The statutory sanctions in those states

permitted particular interrogatories to be deemed confessed and were

without precedent in either classic chancery practice or the
all-or-none dismissal or default sanctions specified by the English
rules and generally by the state statutes.48
In federal equity practice, the Supreme Court rules generally

followed the traditional chancery practice of discovery by bill and
answer until 1912.49 From 1912 until 1938, Equity Rule 58,
patterned after the English rules,50 permitted either party to "file
interrogatories in writing for the discovery by the opposite party or

parties of facts and documents material to the support or defense of
the case."51 Sanctions for noncompliance were those of the English
rules.52 In federal actions at law, no power of discovery was vested

explicitly in federal courts before 1938. 53 Section 15 of the Judiciary
Act of 1789, however, authorized the federal courts to order the

parties to produce documentary evidence at trial if such production
could be required by the ordinary rules of proceeding in chancery.54
For refusal to comply, a plaintiff was subject to nonsuit, and a

46. Act of 16 Apr. 1831, ch. 11, �68, [1830-31] Va. Laws.
47. See notes 43-45 supra and accompanying text. See generally Millar, supra note 30, at

446-47 (similar statutes in Alabama, Georgia, and Massachusetts). By 1932 various states had

developed statutory discovery procedures. G. RAGLAND, DISCOVERY BEFORE TRIAL
267-391 (1932) (statutes collected); Millar, supra note 30, at 448.
48. Millar, supra note 30, at 448 n.317.
49. Id. at 449.
50. Id. at 449-50.
51. J. Hopkins, The New Federal Equity Rules 267-68 (8th ed. 1933).
52. Id. at 269; notes 43-45 supra and accompanying text.
53. 8 C. WRIGHT & A. MILLER, supra note 28, �2002, at 21. Statutory provision for

deposition was intended only for the preservation of proof. Id. Parties to a federal action at law
could seek discovery through an ancillary bill of discovery, but it was restricted in scope and
procedurally cumbersome. 4 MOORE'S FEDERAL PRACTICE 5|26.03[1], at 80-82 (2d ed.
1976).

54. Judiciary Act of 1789, ch. XX, �15, 1 Stat. 82.
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defendant to judgment by default.55 In Carpenter v. Winn56 the
Supreme Court held that Congress did not intend the statute57 to

permit discovery of evidence before trial, but rather intended to

provide a means for enforcing production by the parties of

documentary evidence at trial.58 The Court perhaps considered the
sanction of dismissal or default provided by section 15 to be a

statutorily created power rather than an inherently judicial power.
Thus, in an earlier Circuit Court opinion quoted with approval in
Carpenter v. Winn, Justice Curtis said:

By the common law, a notice to produce a paper, merely
enables the party to give parol evidence of its contents, if it
be not produced. Its non-production has no other legal
consequence. This act of congress has attached to the
non-production of a paper, ordered to be produced at the
trial, the penalty of a nonsuit or default. This is the whole
extent of the law.59

If these decisions do indeed mean that the discovery sanctions of the

Judiciary Act of 1789 are statutorily created and not inherent in the
judicial power, they would indicate that Congress could give that

power to administrative agencies. Accordingly, some digression into
the historical context of section 15 of the original Judiciary Act is

appropriate.
The judicial power to compel by subpoena the attendance of

witnesses and the production of documents at the trial was

enforceable by the contempt process,60 but this process did not

extend to civil parties, who were generally incompetent as witnesses
in jury trials at common law.61 Thus, Justice Curtis correctly stated
the general rule that prior to the 1789 Judiciary Act the only
consequence of a party's refusal to produce a document at trial was
that his opponent could prove its contents by secondary evidence.62
The 1789 Judiciary Act removed the privilege not to produce by

55. Id.
56. 221 U.S. 533 (1911).
57. The statute at issue, section 724 of the Revised Statutes, did not differ materially from the

original section 15 of the Judiciary Act of 1789. Hammond Packing Co. v. Arkansas, 212 U.S.

322, 351 (1909).
58. 221 U.S. at 538.
59. Iasigi v. Brown, 12 F. Cas. 1146, 1147 (CCD. Mass. 1853) (No. 6,993).
60. The subpoena power has inhered in the federal judiciary from its inception. Wilson v.

United States, 221 U.S. 361, 373 (1911).
61. 8 J. WlGMORE, EVIDENCE �2217, at 168-69 (3d ed. 1940). An exception existed in

chancery where a party opponent could be compelled to answer interrogatories of a bill under
oath. Id. Discovery in chancery was, however, limited to facts relevant to the plaintiff's case. Id.

�2218, at 171; 6 id. �1857, at 444.
62. An evidentiary inference could also arise from failure to produce testimony or evidence.

See notes 131-44 infra and accompanying text.
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empowering federal courts in law actions to order at trial a party's
production of documentary evidence material to his adversary's
case.63 Equity already permitted similar, but nonstatutory, produc
tion of documents described in the answer or sought by a bill of

discovery, which could be ancillary to a law action.64 The confessed

decree, however, was only available to plaintiffs in original equity
actions because the chancery had no power to order substantive relief
for a bill of discovery ancillary to an action at law.65
Apparently because the sanctions of the Act applied to defendants

as well as plaintiffs, Justice Clifford interpreted the Judiciary Act
sanctions as statutory rather than inherent. Section 15 of the

Judiciary Act of 1789 does mark something of a turning point in the

development of discovery sanctions, but it merely reflects a

codification and expansion of an inherently judicial power. The

statutory power to order default against defendants might be viewed
as a legislative recognition of the inherent power of equity courts to

enter confessed decrees against a defendant who failed to make full
answer to a bill of complaint.
The development of discovery sanctions from the classic sixteenth

century English chancery practice to the Federal Rules of Civil
Procedure suggests that the power to impose rule 37 sanctions has its
historical origin in the civil contempt power of chancery courts,
which is grounded on the necessity for judicial power capable of

compelling an oral or written answer to allegations the disclosure of
which is material to the trial of the cause. A close reading of two

Supreme Court decisions said by the original advisory committee
note to mark the outer parameters of rule 37 sanctions66 shows that
the same implied confession or admission of charges underlies both
pro confesso decrees and the statutory sanctions of default or

dismissal and that due process limits even the judicial power to order
discovery sanctions. In Hovey v. Elliot61 the Court held unconstitu
tional the striking of defendant's answer and the entry of a decree
pro confesso for refusal to obey an order to pay into the registry of
the court the sum of money in dispute.68 In an exhaustive review of
the English chancery cases,69 Justice White concluded that neither the
refusal of chancery courts to hear one in contempt nor the implied
confession of a pro confesso decree had ever extended so far as to

63. See American Lithographic Co. v. Werckmeister, 221 U.S. 603, 609-10 (1911).
64. 6 J. WlGMORE, supra note 61, �1857, at 443; 8 id. �2217, at 173.
65. See Millar, supra note 30, at 441.
66. FED. R. CIV. P. 37 & Adv. Comm. Note.
67. 167 U.S. 409 (1897).
68. Id. at 446-47.
69. Id. at 423-46.
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permit either the striking of an answer already made or the entry of
a confessed decree as punishment for mere contempt of an order of
the court.70 The Court concluded that such total denial of the right
to a hearing was not permitted by either English authorities or the
Constitution.71

Crucial to an understanding of Hovey is the fact that the
defendant had answered the complaint.72 The contempt was refusal
to obey an order that had no relation either to answering the
complaint or to any discovery. The case could have been adjudicated
fully on the merits without regard to whether the sum in dispute was

paid into the court's registry, and the court separately could have
imposed fines or imprisonment for the contempt. The Court in

Hovey recognized the power of chancery courts to compel a hearing
of the charges by holding in contempt and ultimately by entering a

confessed decree against a defendant who refused to answer the
complaint or any of its parts, including the interrogatory part.73 In
such refusals, due process is served because the defendant himself has
prevented the hearing by his refusal to answer and thus is deemed to
have admitted the complaint's charges.
This reading of Hovey seems confirmed by the Court's decision

twelve years later in Hammond Packing Co. v. Arkansas.74 In
Hammond the Court upheld the constitutionality of striking an

answer and entering a default judgment, this time for failure to
answer discovery.75 Hammond was an antitrust action brought against
a foreign corporation under an Arkansas law that authorized the
court to strike the defendant's answer and to enter a default
judgment for refusal to comply with an order to produce all
documentary evidence relating to possible antitrust violations.76 In

support of a sweeping request for Hammond's files and the testimony
of its employees, the Arkansas attorney general averred he did not
know the manner in which Hammond had violated the law and that
the proof of his case existed, if at all, in the defendant's records.
After Hammond refused, the court struck its answer and entered a

default judgment.77
The Supreme Court's opinion, again by Justice White, distinguished

Hovey as a "denial of all right to defend as a mere punishment."78 In

70. Id. at 419-20, 44647.
71. Id. at 417, 424.
72. Id. at 411-12.
73. See id at 424.
74. 212 U.S. 322 (1909).
75. Id. at 353-54.
76. Id. at 330, 339 n.l.
77. Id. at 337, 340.
78. Id at 350.
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Hammond the refusal to produce evidence material to the

administration of due process created a presumption that the

defendant believed its case to be without merit.79 The significant
point is that although there was a statutory basis to strike the answer

and enter a default judgment, the same result could have been

achieved under the admission theory through the contempt power
and an entry of a decree pro confesso. 80 As the Court stated :

Merely because the power to strike out an answer and enter
a default, which was exerted by the court below in this

case, was authorized by the ninth section of the statute
furnishes no ground for taking this case out of the ruling in

Hovey v. Elliot, if otherwise controlling. The fundamental

guarantee of due process is absolute and not merely
relative. The inherent want of power in a court to do what
was done in Hovey v. Elliot was in that case deduced from
no special infirmity of the judicial power to reach the

result, but upon the broad conception that such power
could not be called into play by any department of the
Government without transgressing the constitutional safe

guard as to due process.81
Similarly, the lesser sanctions of rule 37(b)(2) find an analogy in

inherent judicial power. Thus, it has been held that the contempt
power justifies a preclusion order barring a party from offering
evidence that he refused to produce pursuant to court order.82 An
order staying further proceedings until an order compelling discovery
is obeyed also would appear to be premised on the chancery doctrine
that one in contempt will not be allowed to prosecute his cause until
the contempt is purged. Other sanctions appear to be statutory
interpolations of the contempt power to enter a confessed decree.
Thus, an order establishing facts or matters sought to be discovered

according to the allegation of the discovering party is supported by
the civil law theory of implied confession of the particular
interrogatory not answered or document not produced. The chancery
courts never did adopt a theory of partial or specific confession, but
in principle the theory is the same as the decree pro confesso. 83

79. Id. at 351. In Societe Internationale v. Rogers the Supreme Court characterized Hovey as

"substantially modified" by Hammond. 357 U.S. 197, 209 (1958). It is questionable whether
Justice White, who wrote both opinions, would have concurred in this assessment, but if it is true,
Hovey would be "modified" to clearly recognize a power in equity courts to strike an answer and
enter a confessed decree for a defendant's failure to produce material evidence ordered to be

produced in order to obtain a rightful decision of the cause.

80. 212 U.S. at 351.
81. Id. at 350.
82. Flemming v. Lawless, 56 N.J. Eq. 138, 146, 38 A. 864, 867 (1897).
83. See note 36 supra and accompanying text.
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It seems then that the discovery sanctions of rule 37(b)(2)
historically derive from inherent judicial civil contempt power and
the power to compel material disclosure through the sanction of a

decree pro confesso. In this sense, the federal rules may be viewed as

a codification and modulation of inherent judicial power.84
Administrative agencies, however, have no inherent powers. Nor has

Congress ever granted agencies authority such as that granted federal
courts by the original Judiciary Act. Thus, the origins of discovery
sanctions strongly indicate that they are rooted firmly in judicial
power that has not and cannot be conferred upon administrative
agencies.

AGENCIES LACK INHERENT POWER TO ENFORCE
THEIR AUTHORITY

Federal agencies such as the FTC have no inherent power to
enforce their own process or authority; such inherent, or contempt,
power traditionally has reposed only in courts of superior
jurisdiction.85 Although this power exists in legislatures by judicial
toleration or sovereign imperative and is justified in courts by
necessity and ancient usage, none of these arguments has overcome

judicial intolerance of such power in administrative agencies.86 Thus,
the Supreme Court in Anderson v. Dunn81 upheld a contempt power
in Congress, but stated that neither analogy nor precedent would

support the assertion of such powers in any body other than a

legislature or a court.88 In Kilbourn v. Thompson89 the Court

restrictively interpreted the scope of the congressional power.90 In
ICC v. Brimson91 the Court stated that any implied or statutory
extension of the power to administrative agencies would violate due

process and separation of powers because the act of compelling a

witness to answer questions or to produce documents is judicial in

84. See Sibbach v. Wilson, 312 U.S. 1, 13 (1941).
85. S. Rapalje, On Contempt 4-5 (1884); see C. Thomas, Problems of Contempt

OF COURT 8 (1934); Note, The Power of Administrative Agencies to Commit for Contempt, 35
COLUM. L. Rev. 578, 588 n.59 (1935).

86. ICC v. Brimson, 154 U.S. 447, 478 (1894); see Kilbourn v. Thompson, 103 U.S. 168, 190,
197 (1880); City of Chicago v. FPC, 385 F.2d 629, 642 (D.C. Cir.) (FPC has no power to punish
for contempt), cert, denied, 390 U.S. 945 (1967); Shasta Minerals & Chem. Co. v. SEC, 328 F.2d

285, 286 (10th Cir. 1964) (no administrative contempt power); C. THOMAS, supra note 85, at

5-9; Note, supra note 85, at 583-91.
87. 19 U.S. (6 Wheat.) 204 (1821).
88. Id. at 233-34.
89. 103 U.S. 168 (1880).
90. Id. at 190, 197.
91. 154 U.S. 447 (1894).
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nature.92 "Such a body could not, under our system of government,
and consistently with due process of law, be invested with authority
to compel obedience to its orders by a judgment of fine or

imprisonment."93
Despite criticism and modern theories of the separation of powers

doctrine, Congress and the courts have accepted the Brimson dictum,
and no contempt or enforcement power has ever been granted federal

agencies.94 Although occasionally found in other administrative

provisions,95 reference to a contempt power appears deliberately
absent from administrative discovery sanctions. Moreover, federal

agencies concede the lack of this power and recognize the

questionable constitutionality of granting it.96 Nonetheless, by
claiming the power to impose discovery sanctions other than

contempt, the FTC narrowly interprets Brimson as forbidding only
agency enforcement of its process by fine or imprisonment.
Accordingly, the Commission distinguishes as permissible "procedural
disadvantages" an array of penalties and coercive sanctions, including
dismissal or default, preclusion, presumption, and stay.97 This
distinction appears to do injustice to Brimson and to the context of
the Supreme Court's reference to "judgment by fine or imprison
ment."98
In Brimson the question before the Court was the constitutionality

of the provision in the Interstate Commerce Act99 authorizing or

requiring the circuit courts to use their process in aid of inquiries
before the Commission.100 The circuit court had dismissed the
Commission's application for an order compelling the production of

92. Id. at 485; cf. Langenberg v. Decker, 131 Ind. 471, 483, 31 N.E. 190, 194 (1892)
(invalidating state statute on separation of powers grounds). See generally Langeluttig,
Constitutional Limitations on Administrative Power of Investigation, 28 ILL. L. REV. 508, 519
(1934); Lilienthal, The Power of Governmental Agencies to Compel Testimony, 39 HARV. L.
REV. 694, 700 (1926); Parker, Contempt Procedure in the Enforcement of Administrative
Orders, 40 ILL. L. REV. 344, 345 (1946); Pillsbury, Administrative Tribunals, 36 HARV. L.
REV. 583, 587 (1923).
93. 154 U.S. at 485.
94. Penfield Co. v. SEC, 330 U.S. 585, 603-04 (1947) (Frankfurter, J., dissenting); see

Federal Maritime Comm'n v. New York Terminal Conference, 373 F.2d 424, 426 n.2 (2d Cir.
1967) (history of frustration and modern views suggest agencies should have power to enforce

subpoenas without resort to courts).
95. FTC Rule 3.42(h), 16 C.F.R. � 3.42(h) (1976) (failure to comply with administrative law

judge's directions results in contempt of Commission which may issue orders as circumstances
warrant).
96. E.g., ICC Ex Parte Order No. 55 (Sub. No. 3), 3 FED. Carr. Rep. (CCH) 1136,742

(Oct. 11, 1974); Collier letter, supra note 5, at 3.
97. See Collier letter, supra note 5, at 2.
98. ICC v. Brimson, 154 U.S. 447, 485 (1894).
99. Act of Feb. 10, 1891, ch. 128, �12, 26 Stat. 743.
100. 154 U.S. at 468.
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persons and papers for lack of a justiciable case or controversy.101
The Supreme Court reversed, holding that determination of the rights
of the respective parties in a civil enforcement proceeding was a

controversy to which the judicial power extended and which Congress
could require the courts to exercise.102 Implicit in the Court's holding
is the concept that the power to enforce the agency's subpoena was

an exclusively judicial function. The Court conceded that Congress
might employ any appropriate means for enforcing the lawful orders
of the ICC consistent with the Constitution,103 but the Court placed
narrow limitations on this power, referring to the right of citizens to

be protected from unlawful inquiries, denials of due process, and
unreasonable searches�to be protected from an administrative general
warrant.104 Because the statutory mechanism under review could only
be enforced by judicial proceedings determinative of the lawfulness
and authority of agency process, the Court had no difficulty in

upholding the constitutionality of the provision of the Act

authorizing the courts to utilize their process in aid of the ICC. It
would seem from the Court's opinion, however, that any nonjudicial
mode of enforcement would create in agencies that general power of
making inquiry that the Court stated could not inhere in Congress
itself. Brimson does not merely bar administrative fines or

imprisonment; it denies any inherent power in federal agencies to
enforce their own process.
This interpretation is also supported by the context in which the

Court referred to "judgment by fine or imprisonment."105 The
Court's failure to refer to other sanctions does not imply by omission
their inherent existence in federal agencies. The statute considered in
Brimson provided only for the sanctions of contempt�fine or

imprisonment. The statute specified no other sanctions, and thus the
Court had no reason to consider them. Those sanctions that are

available to an enforcing court�contempt processes�were said in
Brimson to be constitutionally unavailable to federal agencies. It
hardly follows that omitted sanctions unavailable to the enforcing
courts lie within the inherent power of the administrative agencies.106

101. In re ICC, 53 F. 476, 480 (C.C.N.D. HI. 1892).
102. 154 U.S. at 477.
103. Id. at 478.
104. Id. at 478-79.
105. See id at 485.
106. Because of the statutory origins of all federal agencies, they lack inherent powers and

their actions must be authorized by some law. See, e.g., Schilling v. Rogers, 363 U.S. 666,
676-77 (1960); Leedom v. Kyne, 358 U.S. 184, 188-89 (1958); Stark v. Wickard, 321 U.S. 288,
307 (1944); Administrative Procedure Act �9, 5 U.S.C. � 558(b) (1970). Presumably, the FTC
would attempt to justify rule 3.38 under the general rulemaking section of the Federal Trade
Commission Act, �6(g), 15 U.S.C. �46(g) (Supp. IV 1974).
This article does not attempt to review possible interpretation of statutes like section 6(g) of
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Of course, administrative agencies do exercise judicial functions as

triers of fact. The FTC has distinguished itself in trying complex
antitrust cases with equal thoroughness as and often with more

quickness than its judicial counterparts.107 Given the immense

discovery required in these proceedings, one can understand the
Commission's desire to act not just as trier of facts, but as enforcer

of its own process. Yet doing so by withholding in varying degrees
the right to a hearing is not simply a judicial function; it is judicial
power itself.
It is not an answer to say that the power exercised eventually

would be subject to judicial review. Exercise of the power against a

party resisting an agency inquiry in good faith deprives it of due

process, of the right to judicial determination of the duty prior to
deprivation of liberty or of property for failure to respond.108 The
sanctions claimed are not mere procedural disadvantages. Default

judgments in many circumstances may impose penalties more severe

than judicial sanctions of fines or an award of expenses, sanctions
that the FTC admits it does not have.109 Moreover, that the sanctions

ultimately would be subject to judicial review proves nothing about
the existence of the power. The power cannot be predicated simply
on its reviewability by a court.
In essence then, the constitutional objection is one of separation of

powers and due process of law. Moreover, even if the Constitution
did not bar Congress from vesting such power in an administrative
agency, no statute does so, and in fact a statute implicitly prohibits
such actions by the FTC.

the Federal Trade Commission Act. The courts are divided on the powers conferred by general
rulemaking authority. Compare Federal Maritime Comm'n v. Anglo-Canadian Shipping Co., 335
F.2d 255, 261 (9th Cir. 1964) (discovery rule requiring production of documents not inferred
from general rulemaking statute; must be expressly authorized) with National Petroleum
Refiners Ass'n v. FTC, 482 F.2d 672, 698 (D.C. Cir. 1973) (substantive rulemaking authority
to define unfair and deceptive practices inferred from general rulemaking statute), cert, denied,
415 U.S. 951 (1974). The impact of National Petroleum Refiners may have been limited by
congressional action. See Magnuson-Moss Warranty/Federal Trade Commission Improvements
Act, Pub. L. No. 93-637, � 202(a), 88 Stat. 2193 (1975) (codified at 15 U.S.C. �57a(a) (Supp.
IV 1974)) (no substantive rulemaking power to define unfair or deceptive practices under any
statute other than Magnuson-Moss).

107. The disparity between judicial and agency resolution of Clayton Act cases is striking.
Compare United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1228 (CD- Cal. 1973)
(seven years) and United States v. General Dynamics Corp., 341 F. Supp. 534, 538 (N.D. HI.
1972) (five years) and United States v. Falstaff Brewing Corp., 332 F. Supp. 970, 971 (D.R.I.
1971) (six years) and United States v. Ford Motor Co., 286 F. Supp. 407, 411 (E.D. Mich.
1968) (eight years) with Papercraft Corp., 78 F.T.C. 1352 (1971) (two years) and Kennecott
Copper Corp., 78 F.T.C. 744 (1971) (three years).

108. See note 114 infra and accompanying text.
109. Remarks of the Hon. Sterry R. Waterman, Southern Methodist University Seminar on

Procedures for Effective Judicial Administration, printed in 29 F.R.D. 420, 423 (1961).



756 The Georgetown Law Journal [Vol. 65:739

ADMINISTRATIVE SANCTIONS ARE PRECLUDED BY THE
STATUTORY MECHANISM FOR JUDICIAL ENFORCEMENT

OF AGENCY PROCESS

There are three basic means of enforcing FTC process: a civil
enforcement action for a judicial order compelling discovery,
enforceable by contempt;110 a judicial proceeding to recover civil
penalties;111 and a criminal prosecution for willful disobedience of
lawful FTC inquiries.112 The question posed here is the extent to

which this statutory enforcement scheme precludes FTC discovery
sanctions as a matter of law. The Commission argues that its discovery
sanctions neither semantically nor substantively are penalties
and therefore may be imposed before judicial review. Thus, in
Western Novelty Co., the administrative law judge reasoned that an

adverse inference was not a penalty because it could be rebutted at

the hearing on the merits and because such an inference did not

finally deprive the respondent of any rights, inasmuch as an adverse
decision on the merits would be subject to judicial review of the

propriety of both the disobeyed FTC inquiry and the inferences
drawn from the disobedience.113 Thus, although courts can only
impose rule 37(b)(2) sanctions after a ruling on all objections, and
then only for disobedience of a judicial order compelling discovery,114
the FTC asserts that for disobedience of its orders directing discovery,
it can impose the sanctions first and let the judicial questions be
asked later.

Corporations seeking collateral declaratory and equitable relief
from FTC inquiry have argued that no adequate remedy at law exists
to test the validity of FTC demands and the specter of civil and
criminal penalties. The courts have dismissed such challenges as

premature because an adequate review will be provided before the
fines or penalties are implemented.115 The difficulty, however, with

110. Federal Trade Commission Act �9, 15 U.S.C. �49 (Supp. IV 1974).
111. Id. �10, 15 U.S.C. �50 (Supp. IV 1974).
112. Id.
113. Western Novelty Co., FTC Dkt. No. 8967, at 5 (Apr. 28, 1975) (order ruling on

complaint counsel's motion for either (1) a decision on the proceeding; (2) adverse rulings and a

summary decision; (3) or adverse rulings and a partial summary decision).
114. See FED. R. CIV. P. 37(a), 37(b)(2); cf. FED. R. ClV. P. 26(c) (motion for protective

order).
115. See, e.g., See v. Seattle, 387 U.S. 541, 54445 (1967) (right to judicial review of the

reasonableness of the demand prior to suffering penalties for refusal to comply); Reisman v.

Caplin, 375 U.S. 440, 450 (1964) (injunctive challenge to IRS summons dismissed; full

opportunity for judicial review before sanctions may be imposed); Oklahoma Press Publishing
Co. v. Walling, 327 U.S. 186, 217 (1946) (no submission to demand required until judicial
review of defenses); FTC v. Claire Furnace Co., 274 U.S. 160, 174 (1927) (injunctive relief

refused because no injury suffered until enforcement proceeding brought); United States v.

DeGrosa, 405 F.2d 926, 929 (3d Cir.) (judicial review of summons constitutionally required
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rule 3.38 sanctions is that the adverse rulings are likely to be buried
in a massive agency record resulting in a final order reviewable under
the liberal substantial evidence test.116 Thus, the respondent faced
with an arguably unfair or expensive discovery order either must

comply or suffer the adverse inferences of failure to comply, without
a realistic opportunity to obtain judicial review of the reasonableness
of the order. It is well settled that Congress may not authorize any
enforcement scheme that denies a right to judicial review.117

The FTC's contention that its discovery sanctions are merely
procedural disadvantages, internal sanctions, or adverse inferences is
in its initial application a question of semantics.118 The Commission

argues that both the inherent and statutory limitations on its
enforcement authority are confined to the penalties of fine or

imprisonment.119 However, there is no rational basis for so

distinguishing contempt sanctions of fine and imprisonment from
other sanctions provided by rule 37(b)(2). The rule itself does not

distinguish between contempt and other sanctions of varying degrees
of coercion.120

before imposition of penalties), cert, denied, 394 U.S. 973 (1969); Anheuser-Busch, Inc. v.

FTC, 359 F.2d 487, 489 (8th Cir. 1966) (Reisman applied to FTC); Beatrice Foods Co. v.

FTC, 1966 Trade Cas. 82,322, 82,322 (D.C. Cir. 1966) (per curiam) (no coercive sanction may
be imposed until civil enforcement of examiner's order); Eclipse Sleep Prod. Inc. v. FTC, 1962
Trade Cas. 76,960, 76,961 (D. Mass. 1962) (same).
This approach is confirmed by the Senate and House Reports concerning the subpoena

section of the Administrative Procedure Act, which expressly recognize the right of parties to
contest the validity of a subpoena in the courts prior to any penalty for noncompliance. H.R.
REP. NO. 1980, 79th Cong., 2d Sess. 33 (1946); S. REP. No. 752, 79th Cong., 1st Sess. 20
(1945).
116. See, e.g., Universal Camera Corp. v. NLRB, 340 U.S. 474, 487-88 (1951) (agency's

findings of fact must be supported by substantial evidence); Administrative Procedure Act
� 10(e), 5 U.S.C. �706 (1970). See generally Citizens to Preserve Overton Park, Inc. v. Volpe, 401
U.S. 402, 413-16 (1971) (discussion of standard of judicial review of administrative action).

117. See, e.g., Natural Gas Pipeline Co. v. Slattery, 302 U.S. 300, 310 (1937); Oklahoma
Operating Co. v. Love, 252 U.S. 331, 337-38 (1920); St. Louis Iron Mt. & S. Ry. v. Williams,
251 U.S. 63, 64-65 (1919); Wadley S. Ry. v. Georgia, 234 U.S. 651, 661 (1915); Ex parte
Young, 209 U.S. 123, 163-65 (1908); ICC v. Brimson, 154 U.S. 447, 485 (1894).

118. Collier letter, supra note 5, at 2.
119. Id. The monetary discovery sanctions available under rule 37(b)(2), such as power to

fine, are to be distinguished from civil monetary penalties provided by law for statutory
offenses or for violation of an agency rule, order, or regulation defining a statutorily prescribed
offense. Such penalties are for civil offenses and are typically recovered by the agency or by
the United States in a separate judicial proceeding. See generally Comment, The Constitutional
Rights to Trial by Jury and Administrative Imposition of Money Penalties, 1976 DUKE L.J.
723.
120. See FED. R. CIV. P. 37(b)(2). See also Administrative Procedure Act �2(f), 5 U.S.C.

�551(10) (1970) ("sanction" includes penalty, fine, or any "other compulsory or restrictive
action"); BLACK'S LAW DICTIONARY 1507 (rev. 4th ed. 1968) (sanction is penalty or

punishment). Under a statute providing for both sanctions and penalties for violations, it has
been held that the two terms are synonymous; the term sanction adds nothing to the meaning
of a penalty. Bouldin v. City of Homewood, 277 Ala. 665, 672, 174 So. 2d 306, 312 (1965).
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Just as the agency's semantic argument must be rejected, the
substantive argument that "lesser" discovery sanctions are not the
same as fines or imprisonment similarly fails. The sanctions available
for enforcing agency inquiries are limited by statute to the sanctions
of contempt: civil and criminal fines or penalties, and imprisonment.
These are the penalties and sanctions typically attacked in collateral
judicial challenges to agency inquiries. Accordingly, the courts have
dismissed such actions because adequate judicial review is available
before the imposition of any penalties. If the discovery sanctions
imposed are not part of a statutory enforcement scheme, however,
there is no guarantee of effective judicial review before the sanctions
irreparably impact upon the respondent's case.

The Commission ignores decisions that flatly ban the imposition, not
of penalties, but of any sanctions or enforcement prior to judicial
review. Thus, in Reisman v. Caplin,121 the Supreme Court affirmed
the dismissal of a collateral attack upon an IRS summons because an

adequate remedy at law existed. The hearing examiner had no power
to enforce the summons or "to levy any sanctions"; therefore, the
attorney could challenge the summons in a contempt enforcement

proceeding in district court.122 Reisman was made applicable to the
FTC in Anheuser-Busch, Inc. v. FTC. 123

In EEOC v. Western Electric Co. 124 the court condemned the Equal
Employment Opportunity Commission's use of interrogatories that
warned that failure to respond within fourteen days would constitute
an admission that the act complained of was discriminatory.125
Noting that the EEOC's investigative powers are limited to issuance
of subpoenas for testimonial or documentary evidence and must be
enforced by a court, the court sustained Western Electric 's contention
that the EEOC may compel evidence only through a subpoena
subject to judicial scrutiny.126 Regardless of whether the power to

enforce agency inquiries is exclusively judicial, if the courts are

involved at all they must function autonomously and not as mere

administrative adjuncts.127
121. 375 U.S. 440 (1964).
122. Id. at 446.
123. 359 F.2d 487, 489 (8th Cir. 1966). At the time the FTC had in effect a rule treating

refusal to comply with certain discovery orders as a "contempt" for which the Commission

might make appropriate orders. FTC Rule 3.12, 16 C.F.R. �3.12 (1963) (superseded in 1967).
124. 382 F. Supp. 787 (D. Md. 1974).
125. Id at 793.
126. Id.
127. Penfield Co. v. SEC, 330 U.S. 585, 604 (1947) (Frankfurter, J., dissenting).

Instead of authorizing agencies to enforce their subpoenas, Congress has required
them to resort to the courts for enforcement. In the discharge of that duty courts act

as courts and not as administrative adjuncts. The power of Congress to impose on

courts the duty of enforcing obedience to an administrative subpoena was sustained
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Whether judicial review of discovery sanctions already imposed by
agencies is adequate is questionable. Without the benefit of any

judicial determination of the authority, reasonableness, and relevancy
of an agency inquiry, a respondent would be compelled to guess at

its peril whether a court eventually would sustain or reject the

agency's demand. Respondents choosing to comply with Commission

discovery orders, under compulsion of threatened sanctions, not only
waive the right to a prior judicial determination of validity, but also
waive their constitutional rights not to respond to unlawful or

unauthorized agency inquiries.128 Moreover, Congress may be ready to

remove the present statutory stay129 of final FTC decisions pending
appellate review.130 Such review often consumes one or two years; if

no stay is granted by the Commission or reviewing court, the order

would have immediate operative effect with no review of the

authority for, or the propriety of, the sanctions on which the order

might be based.

Authority for Agency Discovery Sanctions Is Limited

to Evidentiary Inferences

Although the FTC has no authority to impose sanctions similar to

those in rule 37, rule 3.38 also permits the finding of adverse

inferences relating to the withheld discovery and permits a ruling
precluding a party from objecting to the admission of secondary
evidence to show that which the withheld primary evidence would
have shown.131 The inability to impose sanctions that evolved from

the judicial contempt power does not necessarily limit the power to

draw adverse inferences or to admit secondary evidence. The

evidentiary provisions of rule 3.38, however, exceed the boundaries
of general evidentiary theory and of the due process requirements of

the substantial evidence rule.
In Western Novelty Co., the only FTC proceeding thus far to apply

rule 3.38 sanctions in making findings, the administrative law judge
concluded that whatever the applicability of judicial decisions

precisely because courts were not to be automata carrying out the wishes of the
administrative. They were discharging judicial power with all the implications of the
judicial function in our constitutional scheme.

Id.
128. See ICC v. Brimson, 154 U.S. 447, 478-79 (1894) (neither legislative nor administrative

agency can be vested with general power of inquiry into citizen's private affairs).
129. Federal Trade Commission Act �5(g), 15 U.S.C. �45(g) (1970).
130. S. 642, 94th Cong., 1st Sess. �8 (1975) (to amend 15 U.S.C. �45(g)) (passed by

Senate Dec. 17, 1975; reported out of Subcommittee on Consumer Protection and Finance of
the House Interstate and Foreign Commerce Committee July 22, 1976, but never considered by
full committee before adjournment).

131. 16 C.F.R. �3.38(a)(l),(4) (1976).
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precluding the imposition of penalties before judicial review, adverse
inferences are not penalties and may be ordered.132 Although this
may be true as a general evidentiary proposition, it is not true if the
adverse inferences are employed as they were in Western Novelty.
The administrative law judge's first error was in stating that the effect
of such inferences "will be as if complaint counsel had proved the
inferred facts by reliable and substantial evidence."133 Adverse
inferences, however, are not evidence, much less reliable and
substantial evidence.134 Moreover, no inference is available until
complaint counsel proves the identity of the withheld documents by
secondary evidence.135 The administrative law judge also erred in

ruling that "[a]s to these inferences, the burden of coming forward
with rebuttal evidence has shifted to respondents."136 On the
contrary, no adverse inferences are available until the party having
the burden of proof has carried that burden.137 The rule does not

shift the burden of proof on any issue,138 and it does not create a

presumption.139
The underlying assumption in Western Novelty is that evidentiary

principles such as adverse inferences are available in FTC proceedings.
Yet it is not clear that this is so. Although various adverse inferences

132. Western Novelty Co., FTC Dkt. No. 8967, at 5 (Apr. 28, 1975) (order ruling on

complaint counsel's motion for either (1) a decision of the proceeding; (2) adverse rulings and

summary decision; or (3) adverse rulings and partial decision).
133. Id. at 6.
134. 1 R JONES, The Law of Evidence �3:91, at 325 (6th ed. S. Gard 1972). An

inference is only a circumstance to be considered in weighing the substance and effect of
evidence. 2 W. EVANS, NOTES TO POTHIER 145 (1806), quoted in 2 J. WlGMORE, supra note

61, �291, at 186.
135. 2 J. WlGMORE, supra note 61, �291, at 187. For example, A's will devises Blackacre

to B; upon A's death, C, the intestate taker, burns the will. As between B and C, B is entitled to

the inference that the will devised Blackacre to him only after he proves by some evidence that
what B burned was A's will. See id

136. Western Novelty Co., FTC Dkt. No. 8967, at 6 (Apr. 28, 1975) (order ruling on

complaint counsel's motion for either (1) a decision of the proceeding; (2) adverse rulings and

summary decision, or (3) adverse rulings and partial decision).
137. Parker v. Southern Ry., 134 F. Supp. 185, 190 (E.D.S.C. 1955); 1 B. JONES, supra

note 134, �3:93, at 329-30; see United States v. Roberson, 233 F.2d 517, 519 (5th Cir. 1956).
But see International Union (UAW) v. NLRB, 459 F.2d 1329, 1344 (D.C. Cir. 1972) (dictum)
(where ultimate decision remains in doubt throughout trial, failure of party to produce vitally
relevant evidence that it controls may be treated as an adverse inference and can aid other party in
making a prima facie case).

138. 1 B. JONES, supra note 134, �3:93, at 329; 2 J. WlGMORE, supra note 61, �290, at
179; see Tendler v. Jaffe, 203 F.2d 14, 19 n.2 (D.C. Cir. 1953).
139. See 1 B. JONES, supra note 134, �3:91, at 324; 9 J. WlGMORE, supra note 61, �2524,

at 441. The mandatory quality of presumptions distinguishes them from permissive inferences

which saturate the factfinding process and are nothing more than the application of logic to

support deductions from evidence. 1 B. JONES, supra note 134, �3:2 at 128-29.
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have been applied in administrative adjudication,140 the adverse
inferences rule is used principally in jury instructions to allow jurors
to consider, as an exception to the hearsay rule, an inference or

implied admission from a party's conduct at trial.141 Wigmore
summarizes the general principle as:

The failure to bring before the tribunal some circumstance,
document, or witness, when either the party himself or his
opponent claims that the facts would thereby be
elucidated, serves to indicate, as the most natural inference,
that the party fears to do so, and this fear is some evidence
that the circumstance or document or witness, if brought,
would have exposed facts unfavorable to the party. These
inferences, to be sure, cannot fairly be made except upon
certain conditions; and they are also open always to
explanation by circumstances which make some other
hypothesis a more natural one than the party's fear of
exposure. But the propriety of such an inference in general
is not doubted.142

Although generally it may be more probable than not that
withheld or destroyed evidence would have been adverse to the party
charged with withholding or destroying it, an FTC respondent's
refusal to comply with a request for thousands or millions of
documents often may indicate only that it does not want to comply
with a burdensome and perhaps unjustified request until a court
determines compliance is necessary.143 Moreover, federal agencies are

140. See, e.g., Smyth v. Civil Serv. Comm'n, 291 F. Supp. 568, 573 (E.D. Wis. 1968)
(failure of respondent to produce evidence of principal employment in Hatch Act proceeding
warranted inference that evidence would be unfavorable); In re D , 4 Ad. L.2d 452, 453
(Bd. Imm. App. 1954) (failure of alien to produce blood test evidence to refute Government's
blood groupings warrants inference that such evidence would be unfavorable); In re Boone
Livestock Co., 27 Agric. Dec. 475, 493, 23 Ad. L.2d 932, 936 (1968) (failure of respondent's
president to testify and suppression of material records corroborates conclusion that respondent
willfully violated Packers and Stockyards Act).

141. 2 J. WlGMORE, supra note 61, �267, at 92.
142. Id. �285, at 162. See generally id �� 277-278; Maguire & Vincent, Admissions

Implied from Spoliation or Related Conduct, 45 YALE L.J. 226 (1935). Different
interpretations are perhaps the result of the rule's unknown origin, the importance of evidence
to determination of the case, and the circumstances of its destruction or suppression. See
International Union (UAW) v. NLRB, 459 F.2d 1329, 1347-48 (D.C. Cir. 1972) (adverse
inferences rule applied to strike company's cost-cutting defense when company refused to
discover hiring records); Pomeroy v. Benton, 77 Mo. 64, 85-87 (1882) (adverse inferences rule
applied to willful destruction of account book indicating amount of embezzlement); Maguire &
Vincent, supra at 240-43. Application of the rule to fraudulent destruction or suppression of
evidence may be subject to slightly different standards, at least regarding scope of the inference,
depending on the circumstances of the spoliation or suppression and its relationship to the
determination of the cause. Destruction of evidence determinative of an opponent's recovery
may result in an inference that the spoliator believed his entire case too weak to be defended. 2
J. WlGMORE, supra note 61, ��277-278.

143. Under general evidentiary theory, an inference is always rebuttable by a showing that
another inference is more probable. 2 J. WlGMORE, supra note 61, �285, at 162: id. �290 at
178.
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required by the Administrative Procedure Act to support their findings
with substantial evidence, and on such a record alone.144 Congress
never intended FTC proceedings to be trials by inference.

The FTC relies upon recent NLRB decisions to justify its asserted
power to draw adverse inferences from the failure of a party to make

discovery.145 Yet, the decisions do not support the broad evidentiary
power that the Commission argues allows it to rely on an adverse
inference to prove its case by substantial evidence or to shift the
burden of proof to the respondent. The cases, which share a common

denominator of hard facts, are of questionable application to a party
presenting a good faith challenge to agency inquiry. Two of the cases

involved small companies that obstinately refused to produce primary
records that would establish a fact in issue, such as the number of
employees in a bargaining unit. For example, in International Union
(UAW) v. NLRB146 the trial examiner dismissed the complaint
because he credited the testimony of the company's president that
employees were fired as a cost-cutting measure rather than for their
union activities. The examiner refused to draw an adverse inference
from the company's refusal to produce subpoenaed payroll records.147

On appeal, the United States Court of Appeals for the District of
Columbia Circuit reversed and directed the NLRB to strike the

company's cost-cutting defense.148 The court observed that the
company's refusal to produce the primary records did not prohibit it
from relying on secondary evidence to rebut the General Counsel's

prima facie case proved by secondary evidence. The only effect of
refusal to produce the primary evidence was the drawing of an

inference that the nonproduced primary evidence was adverse to the

company.149 The NLRB, however, had found this inference

unpersuasive in view of all of the evidence produced.150 Thus, in

ordering the agency to make the inference conclusive by striking the

If the party is privileged from disclosing a document, the adverse inference rule will not

apply because it is incompatible with the existence of the privilege. Id. �291, at 183-84; cf.
Griffin v. California, 380 U.S. 609, 615 (1965) (comment upon defendant's silence at trial

impermissible).
144. Administrative Procedure Act �7(c), (d), 5 U.S.C. � 556(d), (e) (1970); see 15 U.S.C.

�� 21(c), 45(c) (1970); Memorandum, supra note 5, at 15.
145. Collier letter, supra note 5, at 3.
146. 459 F.2d 1329 (D.C. Cir. 1972).
147. Id. at 1342.
148. Id. at 1337.
149. Id. at 1345.
150. Id. at 1342; see J.H. Rutter Rex Mfg. Co. v. NLRB, 473 F.2d 223, 241 (5th Cir.)

(inference might be appropriate against Board counsel for withholding claimant's file but not

applied because of injury to innocent claimant's rights), cert, denied, 414 U.S. 822 (1973);
NLRB v. Ship Shape Maintenance Co., 474 F.2d 434, 440 (D.C. Cir. 1972) (justifiable for

Board to draw adverse inference from failure to testify of subpoenaed company official having
actual knowledge of reasons for employee transfers).
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company's defense, it would seem that the court overstepped not

only the evidentiary rule, but also its appellate duty to accord due

deference to the weight placed by the agency on the facts and

inferences before it.
In NLRB v. American Art Industries, Inc.151 the General Counsel

had subpoenaed weekly payroll records to show the size of a

bargaining unit.152 The company refused and the General Counsel
relied in the alternative upon the testimony of thirty-two witnesses to

prove the size of the bargaining unit. The company in defense offered

sixty-nine time-cards, which were excluded for the reason that the

"best evidence," the conclusive weekly payroll records, had not been

produced.153
On appeal, the court affirmed the exclusion on the ground that

having forced the General Counsel to prove the size of the unit by
secondary evidence, it would have been inequitable to allow the

company, while possessing conclusive primary evidence, to contradict
the General Counsel's evidence with more secondary evidence.154
In NLRB v. CH. Sprague & Son155 the trial examiner refused to

allow the company to cross-examine witnesses on matters relating to

records that the company refused to produce pursuant to a subpoena.
The company conceded that some records were relevant, but offered
no justification for failure to produce them.156 On appeal, the

company contended that the Board's exclusive remedy was a

subpoena enforcement proceeding and not prohibition of cross-

examination. The court might have agreed, had the company
contended that all of the subpoenaed records were irrelevant. In view
of the admitted relevancy of the records, however, the court affirmed
the order to maintain the integrity of the hearing process.157 The
decision appears limited to its facts and by its own terms would not

apply to any party who resisted an agency subpoena in good faith.158
Prior to establishing rule 3.38, the FTC considered applying

adverse inferences in circumstances which illustrate the narrow scope
of the legitimate application. For example, adverse inferences cannot

151. 415 F.2d 1223 (5th Cir. 1969), cert, denied, 397 U.S. 990 (1970).
152. Id. at 1229.
153. American Art Indus., Inc., 166 N.L.R.B. 943, 953 & n.17 (1967) (trial examiner's

decision). The examiner reached the correct result but for the wrong reason. The time cards
should have been excluded as unreliable and possibly perjurious. Id. at 953 (alternative
holding). There is no best evidence rule applicable to an issue of fact such as the size of a

bargaining unit. See Clifton v. United States, 45 U.S. (4 How.) 242, 24748 (1846).
154. 415 F.2d at 1230.
155. 428 F.2d 938 (1st Cir. 1970).
156. Id at 942.
157. Id.
158. See id.



764 The Georgetown Law Journal [Vol. 65:739

be employed to supply missing elements of the prima facie case.

Thus, in Mario Furniture Company159 the hearing examiner declined
to draw adverse inferences from the respondents' failure to comply
with his access order because complaint counsel had not otherwise
proved a prima facie case and had not proved the contents of the
withheld documents by secondary evidence.160 In Casket Manufac
turers Association of America161 the FTC suggested that it could
draw an adverse inference in a situation in which there was secondary
proof that destroyed records would have shown a required element of
the case; however, the Commission declined to invoke the rule
because there was no such proof.162 Once a prima facie case is

established, however, there is judicial authority that the Commission
may draw an adverse inference from a respondent's failure to produce
rebuttal testimony. Thus, in Surf Sales Co. v. FTC163 the court
refused to reverse a cease and desist order against an individual

respondent, noting that he did not take the stand to rebut testimony
of two Commission witnesses concerning his managerial control over
respondent's operations. The court indicated, however, that the FTC

may not rely on such inferences to prove its case by substantial
evidence.164 Similarly, in Charles of the Ritz Distributors Corp. v.

FTC165 the court reviewed findings of deceptive advertising based on

the uncontradicted testimony of two expert witnesses that nothing
known to science could accomplish the results respondent claimed for

159. 75 F.T.C. 112 (1969).
160. Id. at 123-24 & n*. The hearing examiner previously had suggested that an inference

might be drawn from the nonproduction of documents should the compliance order ultimately
be affirmed. Mario Furniture Co., FTC Dkt. No. 8745, at 2 (Apr. 2, 1968) (order redirecting
access to respondents' files pursuant to section 3.32 of the Commission's rules of practice).

161. 52 F.T.C. 948 (1956).
162. Id. at 980-81; see Armory v. Delamirie, 1 Strange 505, 505 (Ch. 1722) (upon

defendant's refusal to produce converted jewel, court instructed jury to find the missing jewel
of finest water).

The omnia praesumuntur contra spoliatorem maxim applies to the fraudulent suppression or

destruction of evidence and is to be distinguished from adverse inferences drawn from the
failure to produce evidence generally. See note 142 supra and accompanying text. Numerous
cases apply the maxim. See, e.g., The Bermuda, 70 U.S. (3 Wall.) 514, 550 (1865) (evidence
believed to confirm ownership and destination of confederate blockade runner destroyed at

moment of capture); Broomfield v. Texas Gen. Indem. Co., 201 F.2d 746, 748 (5th Cir. 1953)
(doctor altered answer to question on accident report at insistence of insurance adjuster);
Dinniny v. The Sam Sloan, 65 F. 125, 128 (S.D.N.Y. 1894) (original accident report
destroyed and replaced by amended version); Waters v. Lawler, 297 111. 63, 71, 130 N.E. 335,
338 (1921) (memorandum on control and disposition of deed destroyed); Pomeroy v. Benton,
77 Mo. 64, 86 (1882) (partner destroyed account books to obscure amount of fraud); Harrill v.
Penn, 134 Okla. 259, 260, 273 P. 235, 237 (1927) (pages of lodge record book removed to

preclude determination of members' liability for contribution).
163. 259 F.2d 744 (7th Cir. 1958).
164. Id. at 747.
165. 143 F.2d 676 (2d Cir. 1944).
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its Rejuvenescence Cream.166 In affirming the Commission's decision,
the court stated that respondent's refusal to disclose the rejuvenating
components of its facial cream was strong confirmation of the

findings.167
Subsequently, in Evis Manufacturing Co. 168 the Commission relied

upon Charles of the Ritz in holding that respondent's failure to

disclose the composition of the purported specially processed cast

metal in its water conditioner was "strong confirmation of the

charges in the complaint."169 The decision was set aside by the Ninth

Circuit as unsupported by substantial evidence.170 The adverse
inference was held to be in error because respondent's refusal to
disclose the metal composition of its water conditioner was

reasonably explained by a pending patent application. Unlike Charles

of the Ritz, respondent had contradicted complaint counsel's expert
testimony with the testimony of ninety-one user witnesses, and the
FTC had in fact found that complaint counsel had not proved the

allegation that the Evis Water Conditioner was deceptively represented
to be made of a specially processed metal.171 The inference was

erroneous because the respondent had a reasonable explanation for the
refusal to disclose and because the allegation of deceptive representa
tion had not been proved by other evidence.172
In practical operation, the adverse inference rule has little value in

FTC proceedings because no inference can arise until the Government
otherwise proves the case by substantial evidence. As to respondents,
the rule is limited to the failure to produce material rebuttal
evidence. In this sense, however, the rule is coextensive with the duty
of coming forward with rebuttal evidence once complaint counsel has
made out a prima facie case. For this reason, the adverse inference
rule has been confused with the duty of coming forward with
evidence. For example, in Vanity Fair Paper Mills, Inc. v. FTC113 the
FTC charged that Vanity Fair had offered special cooperative
advertising payments to some of its retailers, but not to others, in
violation of the Robinson-Patman Act.174 Vanity Fair stipulated that
it had made the promotions available to two of its customers, but the

166. Id. at 678.
167. Id. at 679.
168. 55 F.T.C. 1483 (1959), rev'd, 287 F.2d 831, 849 (9th Cir.), cert, denied, 368 U.S. 824

(1961).
169. Id. at 1497.
170. Evis Mfg. Co. v. FTC, 287 F.2d 831, 849 (9th Cir.), cert, denied, 368 U.S. 824 (1961).
171. Id. at 846-47.
172. Id. at 847.
173. 311 F.2d 480 (2d Cir. 1962).
174. Id. at 483-84; see 15 U.S.C. � 13(d) (1970).
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stipulation was silent as to two other customers. Once complaint
counsel presented evidence that some retailers were paid and some

were not, the burden of showing the availability of the special
promotions to all customers shifted to the respondent.175 Because

respondent produced no evidence on the availability issue, the court

correctly stated that the Commission might infer that respondent's
willingness to offer special promotions had not been communicated
to other customers.176 It might just as easily be said with the same

result, however, that respondent failed to meet its own burden of

showing availability. Moreover, because the special promotions were

extended orally while the unchallenged regular promotions were made

pursuant to written agreements, the Commission was entitled to

conclude that the inference of unavailability drawn from this factual
contrast was more reasonable than the defense that it was in the
interest of respondent's commission salesmen to communicate the

special promotions.177 Thus, even if the Commission is empowered to

draw adverse inferences, that power is so circumscribed that when
used correctly it adds little to the traditional rules of administrative

adjudication.
In the decade and a half since 1961, the FTC has become one of

the most popular, if not most powerful, of the independent federal
agencies. Particularly in the last few years, Congress has responded to

the heightened public interest in antitrust and trade regulation
enforcement by conferring new or expanded investigative, rulemaking,
and enforcement powers upon the agency.178 Concomitantly, the
Commission itself began to assert powers, including discovery
sanctions, not found in its organic act but justified as inherently
necessary and proper to the expeditious prosecution of adjudicative
proceedings. Neither the FTC nor any other federal agency, however,
enjoys inherent powers. The Commission has no common law
reservoir of powers; it is a creature of statute with only those powers

expressly granted by Congress.
No statute gives the Commission the power to order discovery

sanctions. Nor can any such powers be implied from the FTC's

175. 311 F.2d at 485-86.
176. Id. at 486.
177. Id.
178. See, e.g.. Act of Nov. 16, 1973, Pub. L. No. 93-153, �408(c), 87 Stat. 591 (amending

15 U.S.C. �45(1) (1970)) (increased maximum civil penalties for violation of final FTC orders

to $10,000 per day); Magnuson-Moss Warranty /Federal Trade Commission Improvements Act,
Pub. L, No. 93-637, � 202(a), 88 Stat. 2193 (1975) (codified at 15 U.S.C. �57a(a) (Supp. IV
1974)) (rulemaking authority to define unfair or deceptive acts or practices); Hart-Scott-Rodino
Antitrust Improvements Act of 1976, Pub. L. No. 94-435, �102, 90 Stat. 1384 (amending 15

U.S.C. �1312 (1970)) (expanded enforcement powers under Clayton Act).
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general rulemaking statute.179 Discovery sanctions are not mere

procedural disadvantages or internal sanctions. They are judicial
sanctions denying in whole or in part the right to a hearing,
historically derived from inherent judicial powers and codified

presently in Federal Rule of Civil Procedure 37(b)(2) for which the

bench and bar labored twenty-five years.180
That one of the FTC's discovery sanctions allows adverse

inferences181 rather than the presumption of facts does not make the

other sanctions legitimate nor does it create a sanction out of a

principle of evidence applicable to the failure to produce rebuttal
evidence and subject to strict restrictions thus far ignored in applying
rule 3.38. The adverse inferences evidentiary rule is an implied
admissions exception to the hearsay rule based on a rebuttable
double inference from conduct to belief to fact.182 The FTC is

required by law to prove its adjudicative cases by substantial
evidence. Consequently, members of the Commission's own staff have
doubted the agency's power to invoke adverse inferences.183

Practical and Policy Considerations

The fact that FTC discovery sanctions may be subject to ultimate

judicial review of a final cease and desist order is not an answer

because it is unrealistic to believe that the sanctions would not have a

substantial effect until judicially reviewed. The immediate effect of
FTC discovery sanctions is the denial in whole or in part of the right
to a hearing and to proof of the FTC's charges by substantial
evidence. Moreover, the process of appellate review is long and

expensive. If the matter is finally argued to an overburdened court of

appeals panel, perhaps five to six years after the complaint originally
issued, the deck is already stacked against the lawyer who has to

separate adverse inferences, precluded evidence, presumptions, and
stricken defenses from the evidence in the record. Even if he
succeeds, the chances are high that the court will affirm on the
substantial evidence standard of review rather than remand the
proceeding to be tried anew. Even if a respondent eventually succeeds

179. See Federal Trade Commission Act �6(g), 15 U.S.C. �46(g) (Supp. IV 1974). But see
National Petroleum Refiners Ass'n v. FTC, 482 F.2d 672, 698 (D.C. Cir. 1973) (substantive
rulemaking authority to define unfair and deceptive practices inferred from general rulemaking
statute), cert, denied, 415 U.S. 951 (1974).

180. See A Holtzoff, New Federal Procedure and the Courts 1-8
(1940).
181. FTC Rule 3.38, 16 C.F.R. �3.38 (1976).
182. 2 J. WlGMORE, supra note 61, �285, at 162.
183. See Memorandum, supra note 5, at 15.
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in the court of appeals, it may in the interim be prejudiced
irreparably by the Commission's unlawful actions. Unfavorable
publicity in the business world is measured in sales dollars, and an

antitrust cease and desist order may fuel individual or class treble
damage actions by litigants not deterred by the prospect that a court

eventually may set the FTC's order aside.184
The single most important right that is irretrievably denied is the

right to a judicial hearing on the authority and legality of the FTC's
inquiry before any sanction is imposed. This right does not merely
inhere in the existing statutory mechanism for judicial enforcement
of agency process, nor is it by any means limited to the sanctions of

contempt or statutory penalties. Default judgment or the striking of a

defense may be more severe than the penalties of contempt or fine.
The right to a judicial hearing before the imposition of sanctions is

required by the constitutional guarantees of due process and

separation of powers. Due process is denied when, without prior
judicial review, a respondent must choose at its peril either to comply
with an FTC discovery order believed unlawful or to forfeit its rights
to a hearing and to have the case against it proven by substantial
evidence. Without prior judicial review, the exercise of one

constitutional right may require forfeiture of another. The company
may be able to protect its right to a hearing only by complying with
an unreasonable search, or it may protect privileged trade secrets by
surrendering its right to a hearing. Moreover, a statutory grant of an
administrative power to impose discovery sanctions would have to
survive constitutional challenge not only on due process grounds but
also under the doctrine of separation of powers. Discovery sanctions
are an inextricable part of the judicial power. Unlike the finding of

facts, the power to impose discovery sanctions derives from the
inherent power of the courts to protect their own authority and

process. To vest this power in agency officials, who are a part of the
executive or legislative branches,185 presents a serious threat to our

system of checks and balances. Few would deny the concentration of

power in the executive branch which has come to pass since the 100

days of 1933. Vesting agency officials with the power to enforce
their own authority in vindication of often massive government
inquiries requires more sober reflection.

184. Farmington Dowel Prods. Co. v. Forster Mfg. Co., 425 F.2d 61, 76 (1st Cir. 1969)
(FTC final order is prima facie evidence in private treble damage action); 15 U.S.C. � 16(a)
(Supp. IV 1974).

185. Maclntyre, The Status of Regulatory Independence, 29 FED. B.J. 1, 20 (1969) (FTC
technically arm of Congress; independence from Executive more fanciful than factual).
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The philosophy of the drafters of the Constitution shows a keen

awareness of the attraction between men and power.186 Our
aristocratic forefathers feared not merely that a power majority
would plunder the rich, but that, unchecked, the rich would pillage
the poor.187 Combining a Hobbesian view of man's acquisitive nature

with Montesquieu's philosophy of balanced powers, they envisioned

government as a controlled scrimmage between competing interests,
classes, and powers.188 Perhaps we have a more humanistic view of
man's capabilities and certainly of economic regulation, but our

forefathers' system of balanced governmental powers has worked, as

they expected, better than any existing system of government.
The Founding Fathers probably never envisioned the present

headless fourth branch of government, but one suspects that they
would have resisted any combination of judicial and administrative
functions that created judicial power in agencies of the executive or

legislative branches. This is the policy Congress thus far has wisely
followed in defining the statutory powers of administrative agencies.
Thus, while granting agencies the power to subpoena records,
Congress turned to the judicial branch for the mechanism of
enforcement. As a result of this allocation of powers, the

inquisitorial power of the executive branch is checked by the judicial
power to enforce such inquiries within the confines of the
constitutional rights of the investigated.

Congress' decision not to combine the judicial and executive power
in administrative agencies has worked well enough since Brimson in
1893 that one wonders why the Commission would feel the need to

impose discovery sanctions at all. Considering the burden and scope of
the average FTC inquiry, the Commission has fared well. The degree of
prompt, voluntary compliance with FTC demands is impressive. Not
uncommonly, a company being investigated will provide the Commis
sion's staff with virtually the entire documentary case against it, often
in response to mere letter requests for such data. Nonetheless, the
Commission has complained to Congress that companies "are simply
refusing, without any substantial legal or factual justification" to

comply with its process, thereby "causing needless delays in Commis
sion proceedings and expenditures of Government funds."189

186. See R. HOFSTADTER, THE AMERICAN POLITICAL TRADITION 1-17 (1948).
187. Id. at 8.
188. Id at 8-10; see THE FEDERALIST No. 47 (J. Madison); id. No. 78 (A Hamilton).
189. The Antitrust Improvements Act of 1975: Hearings on S. 1284 Before the Subcomm.

on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 94th Cong., 1st Sess. 657
(1975) (FTC Statement of Reasons for Proposed Amendment to Section 10 of the Federal
Trade Commission Act).



770 The Georgetown Law Journal [Vol. 65:739

In the relatively few subpoena enforcement actions the FTC has
decided to bring, the courts have been generous to the Commis
sion.190 Procedurally, enforcement proceedings are summary in

nature,191 usually decided on the pleadings, briefs, and argument, and
generally given priority on the docket. Substantively, a company
resisting discovery has a high burden of proof. A court will enforce a

subpoena if proper notice is provided and if the inquiry is within the
agency's authority, reasonably relevant to its investigation or

complaint, and not unduly burdensome.192
Whatever delays are involved in seeking judicial enforcement are

usually attributable not to the respondent or to the courts, but to
the Commission's delay in ruling upon motions to quash or in filing
an application for judicial enforcement.193 For example, in FTC v.

Texaco, Inc.194 the FTC issued identical subpoenas duces tecum to

eleven natural gas producers on November 24, 1971. 195 The
Commission denied motions to quash on June 27, 1972. Three
producers agreed to comply following subsequent negotiations
concerning safeguards for the confidentiality of information to be

supplied. On June 4, 1973, petitions for enforcement of the remaining
eight subpoenas were filed in district court.196 The court held a

preliminary hearing on July 30, 1973; briefs and evidentiary materials
were filed by all nine parties, and on December 13, 1973, the court

heard arguments. On March 27, 1974, the district court entered its

order, finding the subpoenas overly broad and unduly burdensome in

seeking to investigate matters the FPC had litigated already.197 The
court refused to enforce certain portions of the subpoenas and
limited production of other materials to a random sample of data,
subject to provisions to preserve the confidentiality of the data
submitted.198 The court enforcement proceeding consumed nine and
one-half months, or just about one-third of the time elapsed from
issuance of the subpoenas to entry of the enforcement order. The

190. E.g., Adams v. FTC, 296 F.2d 861, 867-71 (8th Cir. 1961) (court ordered production
of relevant records though it might require a boxcar to contain them), cert denied, 369 U.S. 864

(1962).
191. See, e.g., FTC v. Scientific Living, Inc., 150 F. Supp. 495, 498 (M.D. Pa. 1957), aff'd

per curiam, 254 F.2d 598 (3d Cir.), cert, denied, 358 U.S. 867 (1958).
192. See Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 200 (1946).
193. See, e.g., Statements of Irving Scher, Chairman of the Federal Trade Commission

Committee of the ABA Section of Antitrust Law, at 10, and James F. Rill of the United States

Chamber of Commerce, at 9, at Hearings on S. 642 before the Subcomm. on Consumer
Protection and Finance of the House Interstate and Foreign Commerce Comm. (Mar. 31, 1976).

194. 517 F.2d 137 (D.C. Cir. 1975).
195. Id at 141.
196. Id. at 141-42.
197. Id at 142.
198. Id
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remaining eighteen months' delay occurred before the Commission. If

any fact is apparent from this example, it is that a court is able to

consider and rule upon objections to complex administrative

subpoenas as efficiently as an agency. Nor is there any evidence that

frivolous objections are being asserted.
One circumstance of the Commission's own making that may prove

to be a source of adjudicative delay is its scuttling of the All-State

doctrine.199 Pursuant to this doctrine, FTC trial staff were expected
to prepare the case in advance of issuance of the complaint.200 The

doctrine made effective use of the greater discovery and flexibility
afforded by the Commission's investigative powers.201 Abandonment
of this preparation requirement has led to the issuance of some

complaints without any investigation. 202 The result is that staff
counsel are limited to the more restricted discovery procedures
permitted in FTC adjudicative proceedings,203 and the respondent
who stands accused on the basis of no evidence hardly can be

expected to be receptive to the rummaging of its files at great
expense to assemble the Government's case.

Although it is unlikely the Commission will return to the All-
State doctrine, that course of action is advisable. Antitrust cases are

not susceptible to notice pleading. Even the more liberal federal

discovery procedures have been viewed as inadequate to handle the

big case.204 The Commission's recently enlarged investigative powers
are more than adequate to discharge its enforcement responsibilities.
If in fact a few respondents are unjustifiably resisting the
Commission's adjudicative subpoenas, the courts are well-equipped to

require prompt compliance upon timely application by the
Commission.

199. See All-State Indus., Inc., 72 F.T.C. 1020 (1967), as supplemented, 74 F.T.C. 1591

(1968).
200. 74 F.T.C. at 1592.
201. See 16 C.F.R. ��2.1-.15 (1976).
202. E.g., Record at 1-15, American Medical Ass'n, FTC Dkt. No. 9064 (filed Dec. 19, 1975)

(at first pretrial conference complaint counsel stated their precomplaint investigation had been
limited to the voluntary production of the AMA's Code of Ethics).
203. See 16 C.F.R. �� 3.31-.37 (1976).
204. See 2 MOORE'S FEDERAL PRACTICE Pt. 1, �1.10 (1975) (Manual for Complex

Litigation) (discovery subject to infrequent judicial intervention "may be ineffective in complex
cases if they are to be processed expeditiously").



 



THE LEGACY OF GREER v. SPOCK: THE PUBLIC
FORUM DOCTRINE AND THE PRINCIPLE OF THE
MILITARY'S POLITICAL NEUTRALITY

Donald N. Zillman* and Edward J. Imwinkelried**

Professors Zillman and Imwinkelried examine the

Supreme Court's treatment in Greer v. Spock of the public
forum doctrine and the principle of political neutrality of
the military. The authors conclude that the Court
unnecessarily contracted first amendment rights in resolving
the public forum issue and that although the Court

desirably elevated the principle of the military's political
neutrality to constitutional status, it insufficiently analyzed
the issue and failed to explore thoroughly the consequences
of its decision. Specifically, the Court failed to announce

the outright ban of partisan political activities on military
posts that constitutional law and contemporary realities

require.

Introduction

On March 27, 1976, the Supreme Court resolved four years of

litigation by holding that military authorities at Fort Dix, New Jersey
had the right to prevent campaign appearances on the post by Dr.

Benjamin Spock and other minority party candidates and to bar the
distribution of antiwar and draft counseling literature.1 The actions
behind the dispute border on the trivial: Spock's appearance drew

only 150 spectators.2 Yet, the Court's opinion in Spock v. Greer3
included significant constitutional pronouncements on the first
amendment public forum doctrine and on the principle of the

military's political neutrality, both of which are of major significance
to the American democratic system.
Both the candidates and leafletters filed suit in the United States

District Court for the District of New Jersey seeking to enjoin the

military authorities from enforcing the applicable Army and Fort Dix

?Associate Professor of Law, Arizona State University; Visiting Associate Professor of Law,
University of Utah; B.S. 1966, University of Wisconsin; J.D. 1969, University of Wisconsin;
LL.M. 1973, University of Virginia. The author acknowledges the substantial assistance given by
Mr. Leland Aikin, Arizona State University College of Law, class of 1978.
**Associate Professor of Law, University of San Diego; B.A 1967, University of San

Francisco; J.D. 1969, University of San Francisco.

1. See Greer v. Spock, 424 U.S. 828, 838-40 (1976).
2. N.Y. Times, Nov. 6, 1972, at 85, col. 5 (rally attracted 50 newsmen and 100 Spock

supporters).
3. 424 U.S. 828 (1976).

773
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regulations against them.4 The district court denied relief to all
plaintiffs.5 The United States Court of Appeals for the Third Circuit
partially reversed the district court, ruling that preliminary injunctive
relief was appropriate for the candidates.6 Accordingly, the
candidates made a minor one-day campaign appearance on base
shortly before the November 1972 election.7 The Third Circuit's
1972 ruling on the preliminary injunction motion indicated that the
Supreme Court's opinion in Flower v. United States,* which reversed
an antiwar protester's conviction for distributing literature on a street
at Fort Sam Houston, Texas,9 would control the merits of the Spock
case.10 In its 1974 decision on the merits, the Third Circuit,
following Flower sub silentio, ruled for both the leafletters and the
candidates.11 The Supreme Court granted the Government's petition
for writ of certiorari.12
By a six-to-two decision, the Court reversed as to both sets of

plaintiffs.13 Writing for the Court, Justice Stewart gave a narrow

reading to Flower. He found that Flower involved access to New
Braunfels Avenue in San Antonio, a public street that had long been
used as a civilian artery and that also happened to be part of Fort
Sam Houston. The street's long use as a public thoroughfare and the
military's "abandonment" of any right to exclude persons from the
street distinguished Flower from Spock.14 Because Fort Dix was not
a public forum, the plaintiffs could not assert any "generalized
constitutional right" of free speech on the military installation.15
Justice Stewart separately sustained the exclusion of the partisan
candidates as "wholly consistent with the American constitutional
tradition of a politically neutral military establishment under civilian
control."16
Justices Brennan and Marshall dissented, finding the distinction

between Flower and Spock unpersuasive and criticizing the majority's

4. See Spock v. David, 349 F. Supp. 179, 180 (D.N.J. ), rev'd in part, 469 F.2d 1047 (3d
Cir. 1972).

5. See id. at 182.
6. Spock v. David, 469 F.2d 1047, 1056 (3d Cir. 1972).
7. Greer v. Spock, 424 U.S. 828, 834 (1976).
8. 407 U.S. 197 (1972) (per curiam).
9. Id
10. Spock v. David, 469 F.2d 1047, 1053-56 (3d Cir. 1972).
11. Spock v. David, 502 F.2d 953, 957 (3d Cir. 1974).
12. David v. Spock, 421 U.S. 908 (1975).
13. Greer v. Spock, 424 U.S. 828, 840 (1976). Justice Stevens did not participate. Id. at

829.
14. Id at 834-38.
15. Id at 838.
16. Id at 839.
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application of the public forum doctrine.17 Although generally
endorsing the military neutrality principle, the dissenters contended
that the admission of Spock and others of like political views would
encourage neutrality by providing the "moderating influence of other

ideas."18
The decision in Spock provides another judicial victory for the

armed services against dissenters in and out of uniform.19 The Court

strongly endorsed the power of the installation commander and
further supported the concept of the military as a "separate
community" constitutionally apart from civilian society.20 The more

significant legacies of Spock, however, lie in the Court's treatment of

the public forum and the political neutrality issues. The impact of
these holdings goes well beyond narrow military concerns.

The Public Forum Doctrine

The public forum doctrine contains two tenets: If a site is a public
forum, the government must allow general public access for first
amendment activity.21 In effect, the property is subject to a public
first amendment easement.22 Conversely, if the property is not a

17. Id at 849-51, 858-60 (Brennan, J., with Marshall, J., dissenting).
18. Id at 869.
19. See, e.g., Avrech v. Secretary of the Navy, 418 U.S. 676, 678 (1974) (per curiam)

(conviction for combat zone publication of statements to promote disloyalty sustained); Parker
v. Levy, 417 U.S. 733, 758-61 (1974) (officer's public statements urging black enlisted men to

disobey combat orders unprotected speech under first amendment; special nature of military
allows lower constitutional standard); Committee for GI Rights v. Callaway, 518 F.2d 466, 477,
479 (D.C. Cir. 1975) (warrantless searches, speech restrictions, and sanctions imposed without
hearing all constitutional according to test applied to military); Carlson v. Schlesinger, 511 F.2d
1327, 1334 (D.C. Cir. 1975) (restrictions on right to petition in combat zone constitutional).
See also Schlesinger v. Councilman, 420 U.S. 738, 758-61 (1975) (court-martial not open to
collateral attack, even though offense not service related, unless serviceman can show irreparable
injury).

20. See 424 U.S. at 838-39. See generally Imwinkelried & Zillman, An Evolution in the First
Amendment: Overbreadth Analysis and Free Speech Within the Military Community, 54
TEXAS L. Rev. 42, 88 (1975) (radically different constitutional norms applied in military
setting); Zillman & Imwinkelried, Constitutional Rights and Military Necessity: Reflections on

the Society Apart, 51 NOTRE DAME Law. 396 (1976).
21. Horning, The First Amendment Right to a Public Forum, 1969 DUKE L.J. 931, 937,

941-42. Some commentators believe that one alternative is a "minimum access" forum, which
would "guarantee . . . minimum access for adequate speech opportunities in public places."
Note, 77ie Public Forum: Minimum Access, Equal Access, and the First Amendment, 28 STAN.
L. REV. 117, 117 (1975) (emphasis in original). This view calls upon the Court "to strike the
final balance wherever speech claims compete with other uses of the forum." Id. In reality, the
cases thought to support this view show that it is not another type of public forum, but that
other interests have been balanced under general first amendment law. See notes 25-28 and
114-23 infra and accompanying text.

22. Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 SUP. CT. REV 1,
13. See also 5 HOUSTON L. REV. 193, 195 (1967) (discussing Amalgamated Food Employees
v. Logan Valley, 391 U.S. 308 (1965)).
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public forum, the government may ban completely first amendment
activities through trespass statutes, loitering ordinances, and injunc
tions.23 If the government chooses to allow one group access, it must
allow all groups equal access.24

Even if the chosen site qualifies as a public forum, an individual
cannot commandeer the property.25 There is a limited amount of

space and time at even the most public forum,26 and the government
may enact neutral regulations to distribute the scarce time and space
resources among citizens in a nondiscriminatory manner.27 Moreover,
the government legitimately may protect the essential functions of
the forum.28

The standards for determining whether a forum is a public one

have evolved slowly and have shifted often. Although the Warren
Court ordinarily found that proof of general public access to an area

established a public forum right, the Burger Court has reverted to a

more restrictive test demanding that the site be historically associated
with the exercise of first amendment freedoms. Greer v. Spock is the
latest of four recent decisions in which the Burger Court has
significantly contracted the public forum doctrine.29 Both analytically
and ideologically unsound, the Burger Court's test, by reducing the
number of available public forums, leads to indirect subversion of
first amendment freedoms.

23. Adderley v. Florida, 385 U.S. 39, 4748 (1966) (protest on jailhouse grounds).
24. Jenness v. Forbes, 351 F. Supp. 90, 99-100 (D.R.I. 1972) (military commander who

allows political speech on base may not bar opposing candidates).
25. Adderley v. Florida, 385 U.S. 39, 47-48 (1966) (dictum).
26. See Horning, supra note 21, at 937.
27. Compare Grayned v. City of Rockford, 408 U.S. 104, 121 (1972) (ordinance prohibiting

excessive noise on school grounds upheld) and Kovacs v. Cooper, 336 U.S. 77, 87 (1949)
(ordinance prohibiting loud and raucous sound trucks upheld) and Cox v. New Hampshire, 312
U.S. 509, 576-78 (1941) (ordinance prohibiting unlicensed parades upheld) with Edwards
v. South Carolina, 372 U.S. 229, 236-37 (1963) (broad breach of peace statute

susceptible to discriminatory application unconstitutional) and Kunz v. New York, 340
U.S. 290, 294-95 (1951) (ordinance granting excessive discretion to official to deny permit for
religious meeting unconstitutional) and Lawrence Bicentennial Comm'n v. Appleton, 409 F.

Supp. 1319, 1324-25 (E.D. Wis. 1976) (denial of use of public hall unconstitutional if based on

content of speech).
28. See, e.g., Procunier v. Martinez, 416 U.S. 396, 410 (1974) (censorship of mail in prisons

permissible); Tinker v. Des Moines Indep. Comm'ty School Dist, 393 U.S. 503, 506 (1969)
(antiwar protest in high school permissible if silent and nondisruptive); Chicago Area Military
Project v. City of Chicago, 508 F.2d 921, 925 (7th Cir.) (leafletting in airport terminal

permissible if does not interfere with airport's operation), cert, denied, 421 U.S. 992 (1975).
29. See Greer v. Spock, 424 U.S. 828 (1976); Hudgens v. NLRB, 424 U.S. 507 (1976);

Lehman v. City of Shaker Heights, 418 U.S. 298 (1974); Lloyd Corp. v. Tanner, 407 U.S. 551

(1972).
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THE EARLY PUBLIC FORUM CASES

Modern analysis of the public forum doctrine begins with Hague v.

CIO.30 During a bitter antiunion campaign, a Jersey City public
official forbade union organization meetings under an ordinance

vesting him with authority to grant or deny assembly permits.31 The
Court invalidated the ordinance and granted constitutional status to

the historical notion that streets, sidewalks, and parks are public
forums.32 In often quoted dictum, the Court said:

Wherever the title of streets and parks may rest, they have

immemorially been held in trust for the use of the public
and, time out of mind, have been used for purposes of

assembly, communicating thoughts between citizens, and

discussing public questions. Such use of the streets and
public places has, from ancient times, been part of the
privileges, immunities, rights, and liberties of citizens.33

Subsequent cases relied on the Hague historical use test to invalidate
ordinances restraining first amendment activity.34 By the early 1950's,
Hague and its dictum had become the preeminent public forum

precedent.35

THE WARREN COURT'S EXTENSION OF THE
PUBLIC FORUM DOCTRINE

The Warren Court expanded the definition of public forum by
declining to rely exclusively on a test of historical use. Ironically, a

significant statement of the more liberal public forum test appeared
in Adderly v. Florida, 36 the result of which appeared to limit the public
forum doctrine. Several protesters at a jailhouse were arrested
for criminal trespass when they refused to leave the driveway and
jailhouse entrance. Instead of invoking Hague and simply noting that
jail grounds are not an historical forum for the exercise of first
amendment rights, the majority affirmed the protesters' conviction by
relying on the normal inaccessibility of the jail grounds to the

30. 307 U.S. 496 (1939).
31. Id. at 502.
32. Id. at 516.
33. Id. at 515 (dictum).
34. See, e.g., Niemotko v. Maryland, 340 U.S. 268, 271-73 (1951) (Bible classes in park);

Jamison v. Texas, 318 U.S. 413, 416 (1943) (handbilling in streets); Schneider v. New Jersey,
308 U.S. 147, 162 (1939) (same).
35. See Niemotko v. Maryland, 340 U.S. 268, 279 (1951) (Frankfurter, J., concurring)

(scholarly review of first amendment law).
36. 385 U.S. 39 (1966).
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public.37 The new public access test was reaffirmed the same term in
Brown v. Louisiana,38 in which the Court overturned a conviction for
breach of the peace for staging a silent protest at a public library.39
The Court held the breach of peace statute unconstitutional as

applied: Brown's protest in the library was a protected first
amendment activity because the library was "a public facility, open
to the public."40

The newer view of the public forum doctrine reached its zenith in

Amalgamated Food Employees v. Logan Valley Plaza,41 which
involved the application of the public forum doctrine to private
property. Logan Valley owned a large shopping center, and when one

of its tenants was picketed in a labor dispute, Logan Valley secured
an injunction expelling the picketers from the private property. The
Supreme Court reversed,42 surmounting the state action hurdle by
finding a sufficient analogy between the publicly accessible streets
and sidewalks of the shopping center and the streets and sidewalks of
a company town in an earlier case, Marsh v. Alabama.43 With state

action established, the Court inferred a limited public forum right
from the openness and accessibility of the shopping center.44 A
narrow holding limited the right of access to picketing directly
related to the operation of a large shopping center if no effective
alternative to picketing on the private property exists.45 Logan Valley
created a new concept of quasi-public property.46 Perhaps more

importantly, the decision demonstrates the extent to which the Warren

37. Id at 45-47; accord, Edwards v. South Carolina, 372 U.S. 229, 230, 236 (1963) (breach
of peace conviction for engaging in peaceful demonstration on statehouse grounds reversed
because of openness and accessibility rather than historical uses).

38. 383 U.S. 131 (1966).
39. Id at 137.
40. Id. at 139. The majority must have been aware of the significance of its treatment of the

library as a public forum because the dissent focused on the historical lack of association of
libraries with the exercise of first amendment rights. See id at 157 (Black, J., with Harlan &

Stewart, JJ., dissenting).
41. 391 U.S. 308 (1968).
42. Id at 309.
43. Id at 317-20; see Marsh v. Alabama, 326 U.S. 501 (1946). The Court in Marsh held that

private ownership of the forum was insufficient to justify infringement of first amendment

rights if the private property in question was a town otherwise indistinguishable from any other
town. Id at 507-09.

44. 391 U.S. at 313, 318-21. The majority in Logan Valley applied the openness test by
classifying property as either "not ordinarily open to the public" or "open to the public." See
id. at 320.

45. 7d at 322-24. The Court found that the picketers could not communicate effectively
with patrons if they left private property and that they would endanger themselves trying to

distribute handbills to passing vehicles. Id
46. See Henely, Property Rights and the First Amendment Rights: Balance and Conflict, 62

A.B.A.J. 77, 78 (1976). See generally The Supreme Court, 1967 Term, 82 HARV. L. REV. 93,
130 (1968) (discussing Logan Valley); 53 MiNN. L. REV. 873, 878 (1969) (same); 25 WASH.

& LEE L. REV. 53 (1968) (same).
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Court embraced openness and accessibility as the criteria for the
existence of the public forum.47

Despite a change in the Court's membership, openness and

accessibility were also the keys to its 1972 decision in Flower v.

United States.48 Flower, a civilian antiwar activist, attempted to

distribute antiwar leaflets on New Braunfels Avenue, a busy street in
San Antonio, Texas, within the limits of Fort Sam Houston. It was

undisputed that the street was part of a military reservation,49 a type
of facility hardly known for the historical exercise of first amendment

rights. Nevertheless, the Court found that the Fort was "an

open post" and the avenue "a completely open street."50 By 1972
the conclusion that an open avenue is a public forum was so clear
that the Court dispensed with briefs and oral argument on the issue,
resolving the matter in Flower's favor in a short per curiam

opinion.51 The Warren Court had forged a new public forum test,
which the Burger Court adopted in Flower. It was no longer
necessary to show that the type of area in question was associated
historically with first amendment freedoms. Under the new test, it
was sufficient to show that the site generally was open and accessible
to the public. After the Flower decision, lower courts used the
openness test to find public forums in both civilian and military
settings.52

47. See Amalgamated Food Employees v. Logan Valley Plaza, 391 U.S. 308 (1968). At the
outset, Justice Marshall stated that the center was "open generally to the public." Id. at

313. He stressed that the general public had "unrestricted access to the Mall property." Id. at
318. The center was "freely accessible and open to the public in the area." Id. at 319.
When the Justice restated the two tenets of the public forum doctrine, he couched them in
terms of openness: "where property is not ordinarily open to the public [and] where municipal
or state property is open to the public." Id. at 320. Finally, in closing, Justice Marshall
again underscored the significance of the fact that "the public has virtually unrestricted access

to the property at issue here." Id. at 321. Moreover, in his concurrence Justice Douglas states:
"While Logan Valley Plaza is not dedicated to public use to the degree of the 'company town'
in Marsh v. Alabama ... it is clear that respondents have opened the shopping center to public
uses." Id. at 326 (Douglas, J., concurring). In his dissent, Justice Black notes that the majority
was using the simple fact of access as an adequate showing that the center was a public forum.
Id. at 332 (Black, J., dissenting).

48. 407 U.S. 197 (1972) (per curiam).
49. Id. at 198.
50. Id.
51. See id. at 199.
52. See, e.g., Chicago Area Military Project v. City of Chicago, 508 F.2d 921, 925 (7th Cir.)

(airport), cert, denied, 421 U.S. 992 (1975); United States v. Gourley, 502 F.2d 785, 787-88
(10th Cir. 1973) (stadium and chapel on grounds of Air Force Academy); Kuszynski v. City of
Oakland Bd. of Port Comm'rs, 479 F.2d 1130, 1131 (9th Cir. 1973) (per curiam) (airport);
Burnett v. Tolson, 474 F.2d 877, 880-81 (4th Cir. 1973) (open areas at Fort Bragg); Reilly v.

Noel, 384 F. Supp. 741, 74447 (D.R.I. 1974) (statehouse rotunda); CCCO-W. Region v.

Fellows, 359 F. Supp. 644, 650 (N.D. Cal. 1972) (San Francisco Presidio).
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THE BURGER COURT'S CONTRACTION OF THE
PUBLIC FORUM DOCTRINE

Ironically, the Burger Court's retreat from the expansive public
forum decisions of the Warren Court began shortly after its decision
in Flower. In Lloyd Corp. v. Tanner53 the Court denied antiwar
leafletters access to a private shopping center.54 Although the

shopping center in Lloyd arguably had been more open to first
amendment activity than had the shopping center in Logan Valley,55
the Court found that neither condition of the Logan Valley test was
satisfied: no affirmative "relationship . . . between the purpose of the
expressive activity and the business of the shopping center" was

present, and "other reasonable opportunit[ ies existed] for the pickets
to convey their message to their intended audience."56
To hold that private action could never be state action, the Court

in Lloyd would have had to overrule Logan Valley and Marsh v.

Alabama, a step it at that time was unwilling to take. Necessarily
ambiguous, the Court's rationale may be read in either of two ways:
Unless the two conditions of Logan Valley are met, private action is
not sufficiently analogous to state action to give rise to first
amendment rights;57 or although state action was present in Lloyd,
the property rights of the center's owners were so compelling as to

outweigh any countervailing first amendment rights of the
leafletters.58 In an apparent indication of its willingness to resurrect
the historical use test, the Court cited approvingly the Hague notion
that public forums are sites "historically associated with the exercise
of First Amendment rights."59 Whatever its rationale, the Court found
that in the absence of the Logan Valley factors the first
amendment did not protect the antiwar demonstrators while on the
shopping center's private property.60 Therefore, despite the shopping
center's openness and accessibility, the site did not constitute a

public forum.61

53. 407 U.S. 551 (1972).
54. Id. at 567-70.
55. See id. at 578 (Marshall, J., with Douglas, Brennan, & Stewart, JJ., dissenting) (shopping

center had been site of football rallies, presidential candidate speeches, Veterans Day
ceremonies, and solicitations by Salvation Army, Volunteers of America, and American Legion).

56. 407 U.S. at 563-67.
57. See id. at 563-64, 567-69; Hudgens v. NLRB, 424 U.S. 507, 54143 (1976) (Marshall, J.,

with Brennan, J., dissenting) (comparing Lloyd with Logan Valley).
58. See 407 U.S. at 564-70.
59. Id. at 560.
60. Id. at 563-64, 570.
61. Id. at 567-70.



1977] Legacy ofGreer v. Spock 781

Two years later, the Court in Lehman v. City of Shaker Heights62
indicated that Lloyd might not be limited to private property cases.

When local authorities denied his request to purchase advertising on

the public transit system, Lehman argued that a ban on political
advertisements on buses violated the first amendment. In holding that
the buses were not a public forum, the majority opinion alluded to

the role of history in determining whether an area is a public
forum.63 Justice Brennan 's dissent ignored historical practice and
stressed that the city had already opened the forum by accepting
commercial and public service advertising.64 Although the openness
test might have been inapplicable in Lehman because of the unique
factual situation,65 the Court nevertheless returned to the historical
use test for at least some guidance in determining whether a forum is

appropriate for the exercise of first amendment rights.
By 1976 the Burger Court was ready to proclaim a complete

abandonment of openness as a public forum test, at least where

private property is concerned. The Court in Hudgens v. NLRB66
removed any doubt as to whether Logan Valley and Lloyd were

reconcilable by indicating that Lloyd had overruled Logan Valley.61
Hudgens involved a labor dispute at a suburban shopping center. The
store officials threatened to have the labor pickets arrested for

trespassing.68 The Court contended that Logan Valley had been an

unwarranted extension of Marsh69 and that although Lloyd did not

expressly overrule Logan Valley, "the reasoning of the Court's
opinion in Lloyd cannot be squared with the reasoning of the Court's
opinion in Logan Valley."10 Caught between two conflicting
precedents, the Court chose to retain Lloyd, showing that the central
question in both Logan Valley and Lloyd had been state action.71
The Court in Hudgens concluded that "the constitutional guarantee
of free expression has no part to play in a case such as this."72 In

62. 418 U.S. 298 (1974).
63. Id. at 302.
64. Id. at 314 (Brennan, J., with Stewart, Marshall, & Powell, JJ., dissenting).
65. See id. at 306 (Douglas, J., concurring).
66. 424 U.S. 507 (1976).
67. Justice Stewart, who wrote the opinion for five members of the Court, stated that the

Lloyd holding was a complete rejection of the Logan Valley holding. Id. at 518. However, two
of those Justices, along with Justice White who concurred only in the result, stated they did
not agree that Lloyd had overruled Logan Valley. Id. at 523 (Powell, J., with Burger, C.J.,
concurring); id. at 524 (White, J., concurring in the result). Thus, only three of the six Justices
agreeing with the result in Hudgens deemed Logan Valley overruled.
68. Id. at 508.
69. Id. at 519-21; see Marsh v. Alabama, 326 U.S. 501 (1946)
70. 424 U.S. at 520.
71. Id. at 519-21.
72. Id. at 521.
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Lloyd the Burger Court majority delivered telling blows to openness
as a determinant of the existence of a public forum; in Hudgens it
treated the demise of the openness test as a fait accompli.'73
In the short span of years from Lloyd to Hudgens, the Burger

Court arrested the expansion of the public forum doctrine as applied
to private property, abandoned the openness doctrine, and replaced it
with a balancing test so heavily weighted in favor of private property
that analogies to public property would no longer lead to a finding
of state action. In a sense, the Burger Court revived the historical

Hague test: if an individual desires to engage in first amendment

activity, he or she must show that the location is historically
associated with the exercise of first amendment freedoms. Because

private property historically is not such a forum, the plaintiffs in

Lloyd and Hudgens could not prevail. Ironically, the spirit of the
test's implied resurrection differed radically from the spirit in which
the test was born. The Hague Court created the test as an instrument
for widening first amendment freedoms; the Burger Court returned to

it as a device for contracting them.

GREER v. SPOCK AND THE NEW PUBLIC
FORUM DOCTRINE

The Resurrection of the Historical Test. In Greer v. Spock
the Burger Court capped this contraction of first amendment rights
by explicitly reverting to the historical Hague test for finding a public
forum. In its brief the Government invited the Court to reject the
view that general access alone transforms a site into a public forum.74
The Court accepted, with the clearest repudiation to date of the
Warren Court's test:

The Court of Appeals was mistaken, therefore, in thinking
that the Flower case is to be understood as announcing a

new principle of constitutional law, and mistaken spe
cifically in thinking that Flower stands for the principle
that whenever members of the public are permitted freely to
visit a place owned or operated by the Government, then
that place becomes a "public forum" for purposes of the
First Amendment.75

In distinguishing Flower on its facts, the Court found that the Army
had abandoned its control over the forum and that the Flower

73. See generally 51 WASH. L. REV. 142, 155 (1975) (Court in Lehman v. Shaker Heights
may have adopted requirement that to merit protection first amendment activity must be
"consonant with" the use to which the forum is normally put); 1973 Wis. L. REV. 612, 616
(same theory applied to Lloyd Corp. v. Tanner).

74. Brief for Petitioners at 21, 31-33, Greer v. Spock, 424 U.S. 828 (1976).
75. Greer v. Spock, 424 U.S. 828, 836 (1976).
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holding had rested not on openness but on abandonment.76 To

illustrate that no such abandonment -of control had taken place at
Fort Dix, the Court emphasized that the Government retained

legislative jurisdiction over the post, that military police regularly
patrolled the post, and that the military police at times stopped
civilian visitors to determine the reasons for their presence.77 The
Court chose to ignore other factors that showed Fort Dix to be as

open as Fort Sam Houston.78
Although the Court declined to acknowledge explicitly that the

result in Spock primarily resulted from the application of a test
different from that applied in Flower, in fact the Court substituted
the Hague historical test for the openness test it had applied in
Flower. Citing the passage from Hague in which the historical test
was defined,79 the Court reasoned that "[t]he notion that federal
military reservations, like municipal streets and parks, have
traditionally served as a place for free public assembly and
communication of thoughts by private citizens is . . . historically and
constitutionally false."80 Therefore, the Court concluded that Fort
Dix was not a public forum.81 Having drawn that conclusion, the
Court mechanically applied the second tenet of the public forum
doctrine: if a situs is not a public forum, the government may ban
first amendment activities there altogether.82 For that reason the
activists did not have a "general constitutional right" to engage in
first amendment activities on the Fort Dix reservation.83 Thus, the
Burger Court explicitly rejected the openness test for the existence of
a public forum, deciding instead to use the historical test.

The Superiority of the Openness Test. The district court
cited Lloyd as one authority for denying Spock's request for a

preliminary injunction.84 The Third Circuit refused to follow Lloyd,
distinguishing it as involving private property.85 The Third Circuit's

76. Id. at 837.
77. Id. at 830.
78. At one entrance, where a state road crosses the base, there is a large sign, reading

"Visitors Welcome." Id. Ten paved roads, including a major state highway, cross the reservation.
There is unrestricted vehicle traffic on the paved roads and unrestricted pedestrian traffic.
Civilians are authorized on post except in the off-limits restricted areas. Spock v. David, 469
F.2d 1047, 1053-54 (3d Cir. 1972).

79. 424 U.S. at 837.
80. Id at 838.
81. Id.
82. Id.; see notes 21-24 supra and accompanying text.
83. 424 U.S. at 338.
84. Spock v. David, 349 F. Supp. 179, 182 (D.N.J. ), rev'd in relevant part, 469 F 2d 1047

1054 (3d Cir. 1972).
85. Spock v. David, 469 F.2d 1047, 1054-55 (3d Cir. 1972).
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opinion suggested that courts should use two tests for determining
the existence of a public forum�one for private property, as in

Lloyd, and one for public property, as in Flower*6
The Third Circuit did not stand alone in this view. Soon after the

Supreme Court rendered its decision in Flower, antiwar activists,
relying on Flower, sought a declaratory judgment granting them
access to the Presidio in San Francisco.87 The Government responded
by invoking Lloyd,** but Judge Peckham distinguished Lloyd
primarily because "[w]e are not here dealing with a privately owned
facility, one which is protected by traditional notions of property
rights; we have instead a government owned and controlled area, a

military base."89 The Ninth Circuit adopted this view in Kuszynski v.
City of Oakland,90 invalidating a municipal ordinance regulating
distribution of circulars at the Oakland airport.91 The court held that
reliance on Lloyd was inappropriate because the airport is public
property.92
In short, prior to Greer v. Spock three courts had limited Lloyd to

private property. A close examination of Lloyd and Hudgens, the
leading Burger Court precedents involving private property, supports
that limitation. In both, the Court rejected the openness test because
without state action there are no first amendment rights, and because
even if private action is sufficiently analogous to state action to give
rise to first amendment rights, fifth amendment property rights may
outweigh the first amendment rights.93 These issues do not arise
when the forum is public property like a military reservation.

Principle as well as precedent supports such a restriction. When an

individual asserts a right to use public property as a forum, a conflict
arises between the government's power to control the property and
the first amendment. When the individual seeks to use private
property as a forum, the owner's property rights are also at stake.

86. Id. at 1053-55.
87. CCCO-W. Region v. Fellows, 359 F. Supp. 644, 646 (N.D. Cal. 1972).
88. Id. at 650.
89. Id. at 650-51.
90. 479 F.2d 1130 (9th Cir. 1973) (per curiam).
91. Id. at 1131.
92. Id.
93. See Hudgens v. NLRB, 424 U.S. 507 (1976); Lloyd Corp. v. Tanner, 407 U.S. 551

(1972). Justice Powell, writing the lead opinion in Lloyd, states that "the First and Fourteenth
Amendments safeguard the rights of free speech and assembly by limitations on state action,
not on action by the owner of private property." Id. at 567 (emphasis in original). To find
state action, he required proof of an "assumption or exercise of municipal functions or powers"
by the private property owner. Id. at 570. Similarly, in Hudgens Justice Stewart, writing for the

Court, noted: "[T]he constitutional guarantee of free speech is a guarantee only against
abridgment by government, federal or state." 424 U.S. at 513. He concludes that "the
constitutional guarantee of free expression has no part to play in a case such as this." id. at 521.
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Those property rights are more than simply common law rights; they
have constitutional status under the fifth amendment.94 Because

assertion of the right to use private property as a first amendment
forum brings another constitutional value into play, it is at least

defensible to use a stricter test for converting private property into a

public forum.
Both the clear presence of state action and the absence of

conflicting fifth amendment property rights justify the use of a more

liberal test to determine when publicly owned property qualifies as a

forum. For two reasons, consistency and compliance with the least
restrictive means doctrine, that more liberal test should be the Warren
Court openness test.

First, only the openness test can rationalize adequately the entire

body of case law on the public forum doctrine, specifically, the
decisions in Brown and Flower. In Brown, the Court found a public
library to be an appropriate forum for first amendment activity.95
The Burger Court has never suggested that Brown is no longer good
law. Indeed, the Court has cited Brown approvingly.96 Yet Brown
cannot be rationalized with the historical Hague test applied in

Spock.9'
Moreover, the historical test is equally unsatisfactory for explaining

the result in Flower, which could only have been reached through the

openness test.98 Although the Spock majority rejected the openness

test, it declined to overrule Flower;99 both Justice Stewart's lead

opinion and Justice Powell's concurring opinion indicate that Flower
still has precedential value.100 Nonetheless, the very language of

Spock indicates that the historical test would not have led to the
Flower result: the Court found that military reservations had not

"traditionally served as a place for free public assembly and
communication of thoughts by private citizens."101
Not only does the historical test inadequately explain either Brown

or Flower, it also sanctions the imposition of completely unnecessary
restrictions on first amendment freedoms. The openness test, on the

94. U.S. CONST, amend. V; see Lloyd Corp. v. Tanner, 407 U.S. 551, 567, 570 (1972);
Henely, supra note 46, at 77.

95. 383 U.S. at 724; 51 WASH. L. Rev. 142, 149 (1975).
96. See, e.g., Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 555 (1975); Broadrick

v. Oklahoma, 413 U.S. 601, 614 n.13 (1973); Grayned v. City of Rockford, 408 U.S. 104, 116
(1972).

97. See Brown v. Louisiana, 383 U.S. 131, 159 (1966) (Black, J., with Clark, Harlan, &
Stewart, JJ., dissenting) (denouncing majority for permitting library to be used for protest, a

purpose to which libraries not historically dedicated).
98. See 407 U.S. at 198.
99. 424 U.S. at 834-37.
100. Id.; id. at 844 n.l (Powell, J., concurring).
101. 424 U.S. at 838.



786 The Georgetown Law Journal [Vol. 65:773

other hand, amply protects the proper functioning of public facilities
while ensuring that only necessary restrictions are imposed on first
amendment freedoms.
The least restrictive means test is the overriding standard governing

the validity of restrictions on first amendment rights.102 Procunier v.

Martinez103 illustrates the Court's application of this principle.
Procunier involved a challenge on first amendment grounds to

prisoner mail censorship regulations.104 A prison is hardly a libertarian
environment; yet the Court applied the least restrictive means test:

[T] he limitation of First Amendment freedoms must be no

greater than is necessary or essential to the protection of
the particular government interest involved. Thus a

restriction of inmate correspondence that furthers an

important or substantial interest of penal administration
will nevertheless be invalid if its sweep is unnecessarily
broad.105

In his dissent in Spock, Justice Brennan argued that the first
amendment generally prohibits the imposition of unnecessary
restrictions on expressive activity.106 Even the Government admitted
that Procunier's least restrictive means test was the appropriate
standard for testing the constitutionality of the Army's regulations in
Spock.101

The Burger Court's application of the historical test to determine
the existence of a public forum violates the least restrictive means

standard. Under the historical test, an individual cannot exercise first
amendment rights on public property unless the property has

acquired an historical tradition of association with first amendment
rights. Therefore, the exercise of first amendment rights on the

property could be prohibited even though the activity would not

interfere at all with the property's normal functions. There are

occasions when any disruption of order and tranquility on public
property would be intolerable, but these occasions are rare. The
government has a concrete interest in maintaining a high level of
order and tranquility in public libraries,108 yet in Brown a protest in
a library was acceptable because it was silent.109 Thus, the

102. See, e.g., Hynes v. Mayor & Council, 425 U.S. 610, 616-19 (1976) (recent application
of least restrictive means test to invalidate ordinance regulating door-to-door canvassing).
103. 416 U.S. 396 (1974).
104. Id at 398.
105. Id at 413-14.
106. 424 U.S. at 853-54 (Brennan, J., with Douglas, J., dissenting) (citing Buckley v. Valeo,

424 U.S. 1 (1976) (per curiam)).
107. See Brief for Petitioners at 47, Greer v. Spock, 424 U.S. 828 (1976).
108. Henely, supra note 46, at 78 (citing Brown v. Louisiana, 383 U.S. 131 (1966)).
109. 383 U.S. at 139; see 1973 Wis. L. REV. 612, 616.
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government cannot assert a legitimate interest in maintaining absolute

order and tranquility on its property. As the Court has remarked:
A function of free speech under our system of government
is to invite dispute. It may indeed best serve its high
purpose when it induces a condition of unrest, creates
dissatisfaction with conditions as they are, or even incites

people to anger. Speech is often provocative and

challenging. It may strike at prejudices and preconceptions
and have profound unsettling effects as it presses for

acceptance of an idea. . . . There is no room under our

Constitution for a more restrictive view.110
In Cox v. Louisiana111 the Court specifically held that loud singing
and cheering in public are protected activities.112 With few

exceptions, the government's interest in order and tranquility is too

insubstantial to justify the suppression of peaceful first amendment
activity. The historical test is defective because it may sanction the

suppression of peaceful, nonintrusive activity at open public
facilities.113
It might be argued that although the historical test sometimes

allows unnecessary restrictions on first amendment rights, it is still

preferable to an openness test, which sanctions interference with the

functioning of public facilities. Such an argument would contend that

preventing interference outweighs the infrequent validation of

unnecessary restrictions. This argument rests on a misunderstanding
of the role that the openness test plays in the first amendment
framework.

The existence of a public forum is only one question in this
framework. The historical and openness tests are competing
approaches to answering that question. If the location does not

qualify as a public forum, the government may ban completely all
first amendment activity or may permit first amendment access on a

nondiscriminatory basis. Even if the situs qualifies as a public forum,
however, the government still may deny access unless the proposed
conduct qualifies as protected, first amendment activity. Moreover,
even if conduct takes place on a public forum, the government still
has the power to adopt nondiscriminatory time, place, and manner

regulations to prevent first amendment activities from interfering with

110. Terminiello v. Chicago, 337 U.S. 1, 4-5 (1949).
111. 379 U.S. 536 (1965).
112. Id at 547-50.
113. See, e.g., Greer v. Spock, 424 U.S. 828, 838 (1976). The Court ruled that Fort Dix is

not a public forum because, in the past, military reservations have not "traditionally served" as

forums. Id. From there it reasoned that handbilling properly could be banned, even though it
nowhere demonstrated that orderly handbilling in open areas on post would interfere in any
way with the post's military functions. Id
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the proper functioning of its facilities. The openness test addresses

only the question whether the location constitutes a public forum.
Government must have the power to enact regulations to safeguard
public facilities' primary functions. In Adderly v. Florida114 the Court
confirmed that government possesses that power, stating that there
are legitimate public interests that empower government to enact

regulations "to preserve the property under its control for the use to

which it is lawfully dedicated."115
The California Supreme Court's analysis in In re Hoffman116

illustrates how a court using the openness test to determine the
existence of a public forum could sustain regulations and ordinances

narrowly tailored to protect the public facility's functions. The

petitioners in Hoffman, convicted of loitering in a railroad station,
actually were distributing antiwar leaflets to travelers using the
station.117 Anticipating the Burger Court's contraction of the public
forum doctrine, the state contended that the station was not a public
forum because it was open to the public for the limited purpose of

using the transportation facilities and because train stations, unlike
streets and parks, historically had not been dedicated to first
amendment activities.118 Chief Justice Traynor rejected the state's

argument, noting that the station was "open to the community" and,
like the streets, was free of any indicia of privacy or exclusive

possession.119 The court then cited Brown and, in effect, adopted the

openness test for the existence of a public forum.120 The state argued
alternatively that the interest in protecting the station's proper

functioning precluded treating the station as a public forum.121 The
court rejoined by invoking the least restrictive means test:

The primary uses of municipal property can be amply
protected by ordinances that prohibit activities that
interfere with those uses. Similarly, the primary uses of

railway stations can be amply protected by ordinances

prohibiting activities that interfere with those uses. In
neither case can First Amendment activities be prohibited
solely because the property involved is not maintained as a

forum for such activities.122

114. 385 U.S. 39 (1966).
115. Id. at 47.
116. 67 Cal. 2d 845, 434 P.2d 353, 64 Cal. Rptr. 97 (1967), discussed in Horning, supra note

21 at 942.
117. 67 Cal. 2d at 846-47, 434 P.2d at 353-54, 64 Cal. Rptr. at 97-98.
118. Id at 848-49, 434 P.2d at 354-55, 64 Cal. Rptr. at 98-99.
119. Id. at 847, 851, 434 P.2d at 354, 356, 64 Cal. Rptr. at 98, 100.
120. Id. at 850-51, 434 P.2d at 356-57, 64 Cal. Rptr. at 100-01.
121. Id. at 852, 434 P.2d at 357, 64 Cal. Rptr. at 101.
122. Id. at 850, 434 P.2d at 356, 64 Cal. Rptr. at 100.
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Hoffman demonstrates that the best method of accommodating the

competing interests is to use the openness test to decide whether a

site is a public forum and to permit the government to prohibit
inappropriate activities at the forum by means of narrow,

precisely drawn regulations proscribing conduct that would interfere

with the functions to which the forum is dedicated. The use of the

openness test to determine whether a site is a public forum is

perfectly consistent with the validation of such regulations at the
second step in analysis, and such regulations, in Chief Justice

Traynor's words, "amply protect" the property rights at stake.123 On
the other hand, use of the historical test would bar first amendment
activities at public sites even when the activity would in no

meaningful sense interfere with the facility's functioning. Hence, the
historical test grants property rights unnecessarily broad protection
and runs afoul of the first amendment's least restrictive means

standard.

APPLICATION OF THE OPENNESS TEST TO THE
FACTS IN GREER v. SPOCK

If the Court had applied the openness test rather than the
historical test in Greer v. Spock, it undoubtedly would have followed
Flower and would have reached the conclusion that Fort Dix is a

public forum.124 Although it is true that the federal government
retained legislative jurisdiction and that the military police maintained

regular patrols through the post, it is equally true that a city has

legislative jurisdiction over its sidewalks and that the city police
routinely patrol the streets. Fort Dix generally permitted unrestricted
vehicular and pedestrian traffic, and civilians could visit the post,
except restricted areas, "for any reason at all, or no reason at
all."125 The openness test would have dictated a finding that Fort
Dix is a public forum for first amendment purposes. Even if the
Court had concluded that Fort Dix was a public forum, it would not

necessarily have been required to grant access to the partisan
campaigners.126 Indeed, granting the candidates access to Fort Dix for

partisan political activity might have violated a countervailing
constitutional principle. In Spock the Court recognized as a principle

123. See id.
124. See notes 76-83 supra and accompanying text.
125. Spock v. David, 469 F.2d 1047, 1054 (3d Cir. 1972).
126. Nor is it clear that the handbillers would have prevailed. The activists' failure to comply

with the controlling regulation by submitting their leaflets to the base commander for approval
obviated any discussion of the constitutionally permissible standard of review of that literature.
See Greer v. Spock, 424 U.S. 828, 840 (1976).



790 The Georgetown Law Journal [Vol. 65:773

of constitutional dimension that the military be politically neutral.
This principle may require the complete prohibition of partisan
activity on military bases. If so, the Spock Court should have held
that although Fort Dix is a public forum under the openness test, the
constitutional requirement that Fort Dix function as part of a

politically neutral military establishment demanded that the candi
dates be excluded. Permitting the campaigners on Fort Dix would
have interfered with the post's proper functioning.

Cox v. Louisiana121 and Lehman v. City ofShaker Heights128 furnish
strong analogies to this reasoning. In Cox the Court sustained
a statute prohibiting picketing near a courthouse, underscoring the
interest in "the unhindered and untrammeled functioning of our

courts."129 In Lehman the Court permitted the city to ban

partisan advertisements from its rapid transit system. The function of
a rapid transit system is to provide convenient transportation for the

public. Justice Douglas concurred in the result on the ground that the
users of a rapid transit system are a captive audience and that many
members of that audience might find particular political advertise
ments offensive.130 In effect, Justice Douglas argued that even if the

rapid transit system was a public forum, political advertisements
would interfere with the system's functioning and, on that ground,
could be proscribed. Peaceful, orderly campaigning would not

physically disrupt Fort Dix's functioning, but Lehman and Cox
establish that interference need not be physical. The partisan
advertisements in Lehman would have interfered with the rapid
transit system's functioning by offending users. The picketing in Cox
would have interfered with the court's functioning by injecting
political pressure into the judicial process. Partisan campaigning at

Fort Dix would interfere with its functioning by threatening its

political neutrality. To determine whether the military's political
neutrality justifies restriction of partisan campaigning, however, it is
first necessary to establish whether there is a requirement of political
neutrality in the military and what the contours of that requirement
are.

The Courts Treatment of the Political
Neutrality of theMilitary in Spock

In deciding Spock, the Supreme Court alluded several times to the

principle of the military's political neutrality. In fact, all of the

127 379 us 559 (1965)
128. 418 U.S. 298 (1974).
129. 379 U.S. at 562.
130. 418 U.S. at 308 (Douglas, J., concurring).
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Justices impliedly accorded that principle constitutional status

although none of them provided adequate support. Writing for the

Court, Justice Stewart upheld the regulation allowing exclusion of

campaign speakers from the military base as "consistent with the

American constitutional tradition of a politically neutral military
establishment under civilian control."131 In his concurring opinion,
Chief Justice Burger recognized the two-hundred-year-old tradition of

the military's political neutrality based upon the Constitution's

designation of the civilian President as Commander in Chief of the

military.132 Justice Powell also found the principle rooted in the same

section of the Constitution, article II, section 2. Emphasizing that
civilian control of the military lies at the core of this constitutional

provision, the Justice noted that it may have been prompted by
history's lesson that a politicized military often causes social

instability.133 Moreover, although the dissenters mistakenly concluded
that political neutrality of the military demands that bases be open
to all willing speakers on any subject, none questioned the notion
that the principle is constitutionally mandated.134

THE CONSTITUTIONAL STATUS OF THE PRINCIPLE

The language of the Constitution provides flimsy support for the
contention that absolute political neutrality of the military is a

principle of constitutional law. Political neutrality is not synonymous
with civilian control of the military. It is possible to have a

civilian-controlled military without forcing the military to remain

politically neutral.
Two recent cases, Laird v. Tatum135 and Schlesinger v. Reservist

Committee to Stop the War,136 illustrate the Court's evasion of

significant opportunities to establish the importance and meaning of

military political neutrality. In each instance the Court declined to
comment on the role of the military in political matters by disposing
of the case on procedural grounds.
In Tatum the plaintiffs challenged Army surveillance of "lawful

and peaceful civilian political activity," alleging that the surveillance

131. 424 U.S. at 839 (emphasis added). To support this proposition, the Court obliquely
cited a laundry list of little used statutes prohibiting military interference with civilian voting
and soldiers' political rights. Id at 839 n.12.

132. Id. at 841 (Burger, C.J., concurring).
133. Id. at 845-46 (Powell, J., concurring).
134. See id. at 868-69 (Brennan, J., with Marshall, J., dissenting). In fact, the dissenters

believed that allowing Spock to speak on base would promote military political neutrality by
exposing military personnel to views likely to be antithetical to their own. Id. at 869.

135. 408 U.S. 1 (1972).
136. 418 U.S. 208 (1974).
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had a chilling effect on their first amendment right to express
opposition to the Vietnam War and other military policies.137 They
argued that although the military has a legitimate role in civil
disturbance prevention, the role does not encompass the type of

information-gathering challenged.138 Although acknowledging the
"traditional and strong resistance of Americans to any military
intrusion into civilian affairs,"139 the majority of the Court found
that the plaintiffs had not stated a judicially cognizable claim and
that their complaint alleged only speculative future constitutional
violations; thus, they lacked standing to challenge the surveillance.140
In Reservist Committee plaintiffs challenged the constitutionality

of the military reserve status of many members of Congress.141 They
argued that Congressmen-reservists violate the incompatibility clause
of article I of the Constitution and contended further that a

Congressman-reservist would be biased unfairly in favor of military
legislation and unfairly subject to presidential direction.142 Although
the problem was significant numerically143 and the district court and
court of appeals largely accepted the plaintiffs' contentions,144 the
Supreme Court reversed, holding that the plaintiffs lacked standing as

either taxpayers or citizens.145
Analysis of the wisdom of the standing decisions in Tatum and

Reservist Committee is beyond the scope of this article. Significantly,
however, neither the majority nor the dissent in either case referred
to an "American constitutional tradition of a politically neutral
military establishment." If we accept the plaintiffs' allegations in
Tatum, the Army had violated the neutrality principle by taking sides
in the major political debate of the late 1960's and early 1970's.
Reservist Committee presented the spectacle of military members
acting as political figures. If the Court had regarded a politically
neutral military as a constitutional imperative, the blatant violations
of neutrality complained of in these cases should have prompted
discussion of the principle, at least in the dissents.

Perhaps the Court's evasion of the political neutrality issue in
Tatum and Reservist Committee reflected insecurity as to the origins,

137. 408 U.S. at 13.
138. Id. at 3-5 & n.2.
139. Id. at 15.
140. Id. at 15-16.
141. 418 U.S. at 210-11.
142. Id. at 210.
143. See id. at 210 n.2 (in recent Congresses between 107 and 130 Congressmen held reserve

commissions).
144. Reservist Comm. to Stop the War v. Laird, 232 F. Supp. 833, 842 (D.D.C. 1971), aff'd,

495 F.2d 1075 (D.C. Cir. 1972).
145. 418 U.S. at 222.
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scope, and implications of the principle. Although acknowledging it
in Spock, the Court there too avoided developing the notion. In
addition to citing the constitutional requirement of a civilian-
controlled military, the Court could have discussed two other

arguments to buttress its allusion to military political neutrality as an

"American constitutional tradition."

The History of the Civilian-Military Relationship. Although
the language of the civilian control clause alone does not mandate a

politically neutral military establishment, the history of civilian
control might support political neutrality.
The American colonists inherited the British hostility, dating from

the age of Cromwell and the Stuarts, toward standing armies and

military domination of civilian power.146 Many of the colonists'

pre-Revolutionary War complaints related to the Crown's use of
British troops to demand greater civilian cooperation with British

military goals.147 The Declaration of Independence castigated King
George's efforts to elevate British military authority over colonial
civilian governments.148
The revolutionary experience left the Founding Fathers of several

minds on the use of the military. On the one hand, many recognized
the need for a military establishment because of persistent dangers of
foreign invasion and insurrection.149 There was also a consensus tnat

state militia and short-term volunteers were incompetent to handle
the threats of invasion and insurrection.150 Yet, on the other hand,
the twin fears of a standing army and federal domination of the state
militia were voiced in the debates at Philadelphia and the state
constitutional conventions.151 James Madison's reflection that "[t]he

146. Eg., W. Douglas, The Right of the People 169-73 (1958); A. Ekirch, The
Civilian and the Military 3-5 (1956); L. Smith, American Democracy and
MILITARY POWER 20 (1951); Abrams, Restoring Order: Some Early European Cases, in On
Military Intervention 45-54 (M. Janowitz & J. VanDoom ed. 1971).

147. A EKIRCH, supra note 146, at 8-10.
148. See C. BECKER, THE DECLARATION OF INDEPENDENCE 12 (1972). The relevant

portions read: "He has kept among us in times of peace standing armies, without the consent
of our Legislatures. He has affected to render the military independent of & superior to the
civil power." Id.
149. THE FEDERALIST No. 25, at 210-13 (B. Wright ed. 1961) (A. Hamilton); id. No. 41,

at 296 (J. Madison); 1 THE RECORDS OF THE FEDERAL CONVENTION 18-20, 23-24 (M.
Farrand ed. 1966) (Governor Randolph) [hereinafter cited as RECORDS].

150. THE FEDERALIST, supra note 149, No. 25, at 211-12; 1 RECORDS, supra note 149 at
25 (Governor Randolph); 2 id. at 332 (Pinckney).

'

-151. THE FEDERALIST, supra note 149, No. 29, at 226-31 (A. Hamilton); 1 RECORDS,
supra note 149, at 464-65 (Madison); 2 id. at 326 (Mason); id. at 329 (Gerry); id. at 330-31
(Ellsworth); id. at 341 (Pinckney); 3 id. at 207-09 (Martin's Genuine Information to Maryland
Legislature of Nov. 29, 1787); id. at 319 (Governor Randolph in debate at Virginia ratifying
convention).
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greatest danger to liberty is from large standing armies" expressed a

widespread sentiment. 1S2

As finally adopted, the Constitution represented a victory for the
Federalists. They mustered enough support to defeat proposals for a

ban on standing armies,153 limitations on the Army's size,154 yearly
funding of the Army,155 and complete freedom of the state militia
from federal control.156 Nonetheless, one major safeguard was

imposed�civilian control of the military.157 The Constitution named
the civilian President Commander in Chief158 and gave Congress the

power to provide for the Army and Navy and to declare war;159 to

call the militia into federal service "to execute the Laws of the

Union, suppress Insurrections, and repel Invasions;"160 and to

"provide for organizing, arming and disciplining" the militia.161 As an

ancillary safeguard against federal domination of the militia, the
states retained the authority to appoint militia officers and to train
the militia according to congressionally prescribed directives.162

Although the American principle of civilian supremacy over the

military is well established in history, its corollary, the military's
political neutrality, is much more difficult to document.163 Political

neutrality hardly has been characteristic of the American military
since the eighteenth century. Politicians commonly held militia
commissions during the nineteenth century, with many moving into
and out of the Regular Army.164 Although Professor Huntington
regards the careers of William T. Sherman, Emory Upton, and

Stephen B. Luce as marking the beginning of the American tradition
of military neutrality after the Civil War,165 he notes that Alford

152. 2 RECORDS, supra note 149, at 388.
153. Id at 388, 617, 640.
154. Id. at 329.
155. Id at 509.
156. Id. at 384-88; 3 id. at 207-09 (Martin's Genuine Information to Maryland Legislature of

Nov. 29, 1787).
157. See CIVIL-MILITARY RELATIONSHIPS IN AMERICAN LIFE at vii, 156 (J. Kerwin ed.

1948). Contra, S. HUNTINGTON, THE SOLDIER AND THE STATE 163-64 (1967).
Huntington states that the Constitution, "despite the widespread belief to the contrary, does
not provide for civilian control." Id. at 163 (emphasis in original).

158. U.S. CONST, art. H, �2, cl. 1.
159. Id art. L �8, els. 11-13.
160. Id cl. 15.
161. Id. cl. 16.
162. Id
163. At the Virginia ratification convention, in fact, Governor Randolph argued that the

militia would not become a tyrannical force precisely because it would be responsive to state

political pressures. 3 RECORDS, supra note 149, at 318-19. Similarly, the debates at other
ratification conventions revealed a fear that the military would become too remote from the

rest of society. L. SMITH, supra note 146, at 27-29.
164. & HUNTINGTON, supra note 157, at 161, 206-07; L. SMITH, supra note 146, at 41.
165. S. HUNTINGTON, supra note 157, at 230-32.
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Thayer Mahan, Leonard Wood, Theodore Roosevelt, and Patrick

Hurley combined military and political careers well into the twentieth

century.166 The National Guard structure has remained an invitation

to mingle military and political careers.167
Since the Second World War, the lines between the military and

political domains have blurred.168 The military's role in foreign policy
formulation has grown enormously.169 So too has the movement of

retired military personnel into government and industry to form part
of what has been termed the military-industrial complex.170 Such

figures as Eisenhower, MacArthur, and LeMay openly entered the

political forum. Three contemporary examples highlight the recent drift
toward even greater political involvement by the military.
The first example is the career of General Alexander Haig,

currently the Supreme Allied Commander, Europe, and Commander in

Chief, United States European Command. In the space of less than five

years, Haig advanced from Henry Kissinger's military assistant at the
National Security Council to Vice Chief of Staff of the

Army171 to virtually acting President during the last days of the

Nixon administration.172 During this period of significant involvement
in the formulation of civilian political policy, Haig was still a member
of the Army and was the center of a major controversy because of

his refusal to resign his military commission after assuming
indisputably political duties in the Nixon administration.173 He had
been promoted from colonel to four-star general in four years in one

of the most meteoric rises in Army history.174
From one perspective, General Haig is the ideal modern soldier,

conversant in both military matters and their broader economic and

political ramifications. His career sets a disturbing model for his

166. Id at 273-82; see M. JANOWITZ, THE PROFESSIONAL SOLDIER 388 (1966); C.

MILLS, THE POWER ELITE 180 (1956) (quoting a 1900 survey of American generals that
found over one-half had significant connections with politicians).

167. S. HUNTINGTON, supra note 157, at 167'77.
168. See, e.g., A. EKIRCH, supra note 146, at 290; S. HUNTINGTON, supra note 157, at

345-73; C. MILLS, supra note 166, at 198-224; L. SMITH, supra note 146, at 9-10.
169. S. HUNTINGTON, supra note 157, at 345. See generally id. at 345-73.
170. Id. at 358-66; M. JANOWITZ, supra note 166, at 374-82; C. MILLS, supra note 166, at

213-16.
171. N.Y. Times, Sept. 4, 1974, at 1, col. 8; id. at 18, cols. 4-6.
172. B. Woodward & C. Bernstein, The Final Days 295 (1976). Haig seemed able

to "speak for the Administration with greater force and credibility than anyone else." Id

Moreover, Haig performed such tasks as visiting Gerald Ford on August 1, 1974, to see if he was

ready to assume the Presidency and handling Haldeman's August 5, 1974 clemency request. Id.
at 326, 408.

173. See N.Y. Times, Sept. 4, 1974, at 18, cols. 4-6. See generally B. WOODWARD & C.

BERNSTEIN, supra note 172, at 33.
174. B. WOODWARD & C. BERNSTEIN, supra note 172, at 23, 198. Haig's promotion to

Vice Chief of Staff of the Army elevated him over 240 officers senior in rank. Id at 198.
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military juniors, however; no matter how excellent his military
efficiency reports, it is unbelievable that he could have moved from a

promising colonel to four-star rank in a single tour of duty solely on

the basis of his military performance. Even more distressing is the
suggestion that a foreign policy adviser can remain on active

military duty and at the same time be the chief staff assistant to the
President. Finally, General Haig's swift return to military life
demonstrates the thinness of the line between the roles of

professional soldier and partisan political adviser.175
The postservice political campaigns of former Army Chief of Staff

William Westmoreland176 and former Chief of Naval Operations Elmo
Zumwalt provide a second example of the military-political
connection. Although, unlike General Haig, these officers severed
their formal military ties before undertaking partisan political
activity, nearly simultaneous political campaigns by our most

prominent former Army and Navy commanders were unprecedented in
American history. On the surface, General Westmoreland's unsuc

cessful bid for the 1974 Republican nomination for Governor of
South Carolina was devoid of military issues,177 but he did center his

campaign on his proven leadership ability based on his Army
experience.178 Admiral Zumwalt's unsuccessful campaign for the
Virginia Senate seat, however, did stress military issues. He
proclaimed his dislike for Secretary of State Kissinger's defense
policies and his fear that as a result of detente, the United States is
losing military superiority to the Soviet Union.179

The controversial public statements of Air Force General George
Brown, Chairman of the Joint Chiefs of Staff, is the third example
of military involvement in the political sphere. In a 1974 speech at

175. See Moskos, Social Control of the Military 1-4 (Aug. 1975) (paper to Am. Soc. Ass'n
Conf .). Moskos notes that Haig's predecessor in the NATO Command snubbed Haig on his arrival
in Europe.
A somewhat similar example involves General George Marshall, who served as Secretary of

State and as Secretary of Defense after his World War II service. Before he could assume the
latter office, Congress had to pass a special exception to a statute barring military officers from

serving as Secretary of Defense within ten years of retirement from active duty. Act of Sept.
18, 1950, ch. 951, 64 Stat. 853 (suspending 10 U.S.C. � 133(a)). In contrast to Haig, however,
Marshall assumed his high level political positions after having achieved the rank of five-star

general in the course of a full Army career.

176. See generally N.Y. Times, Mar. 13, 1974, at 21, col. 6 (candidacy announced and

background discussion).
177. See HARPER'S, Apr. 1974, at 65-66 (campaign discussed generally); N.Y. Times, July

18, 1974, at 24, col. 1 (Westmoreland beaten by political inexperience and naivete, not

controversial war record). Westmoreland sought to preserve his military commission so as to

regain his military retirement benefits after his term as Governor. N.Y. Times, June 14, 1974,
at 7, col. 1. Senator Proxmire successfully opposed the bill. Id.

178. See N.Y. Times, July 17, 1974, at 6, col. 4.
179. Id, Feb. 24, 1976, at 27, col. 7.
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Duke University Law School, General Brown criticized the Israeli

lobby's "excessive influence" on American Middle East policy. The
ensuing accusations of anti-Semitism prompted President Ford to

reprimand him in spite of the General's contention that he was

misunderstood.180 Two years later, however, despite substantial

opposition, Brown was reappointed as Chairman of the Joint Chiefs
of Staff.181 Very recently, General Brown caused another uproar by
calling Israel "a burden on the United States" and Great Britain "a

pathetic thing."182
These incidents, like Dr. Spock's campaign efforts at Fort Dix,

exemplify the growing intermingling of the military and partisan
politics. This trend must be viewed with misgiving. As Samuel
Huntington commented in The Soldier and the State:

A political officer corps, rent with faction, subordinated to
ulterior ends, lacking prestige but sensitive to the appeals of
popularity, would endanger the security of the state. A
strong, integrated, highly professional officer corps, on the
other hand, immune to politics and respected for its
military character, would be a steadying balance wheel in
the conduct of policy.183

In short, the Spock majority's strong statements about a tradition of

military political neutrality throughout American history are badly
overstated. Neither constitutional nor modern history provides
support for the notion that political neutrality of the military is

constitutionally mandated. Support for political neutrality must be
found elsewhere, if at all.

Political Process. A second possible source of a constitu
tional mandate for a politically neutral military might be the

developing law protecting the integrity of the political process. Over
the last one hundred years the Supreme Court has endorsed broad
federal power, legislative and judicial, to protect the right to vote and
related political rights.184 Two decisions upholding statutes protective

180. See id., June 30, 1976, at 9, col. 1.
181. Id; see id., July 2, 1976, at 9, col. 7 (Senate vote on reconfirmation 57 to 34).
182. TIME, Nov. 1, 1976, at 15.
183. S. Huntington, supra note 157, at 464.
184. See, e.g., Buckley v. Valeo, 424 U.S. 1, 58-59 (1976) (per curiam) (limitation on

spending in political campaigns, other than on direct contributions, abridgment of first
amendment right); Cousins v. Wigoda, 419 U.S. 477, 487-91 (1975) (state enjoined seating
delegates selected by Democratic National Convention; reversed); Kusper v. Pontikes, 414 U.S.
51, 57-58 (1973) (state statute prohibiting voting in primary of more than one party within 23
months stricken); Dunn v. Blumstein, 405 U.S. 330, 360 (1972) (durational residence barriers
to voter qualification stricken); Carrington v. Rash, 380 U.S. 89, 96 (1965) (state's denial of vote
to military personnel who had moved there stricken); Reynolds v. Sims, 377 U.S. 533,
568 (1964) (apportionment inconsistent with principle of one voter-one vote unconstitutional);
Wesberry v. Sanders, 376 U.S. 1, 7-8, 18 (1964) (same); Baker v. Carr, 369 U.S. 186, 237
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of the political process illustrate how the Supreme Court balances
individual rights against the need to protect the system's integrity.
In Buckley v. Valeolss the Court exhaustively reviewed the Federal

Election Campaign Act186 and its limitations on campaign contribu
tions and expenditures. Recognizing the desirability of limitations
calculated to remove the influence of money from political
decisionmaking, the Court nevertheless had to consider the extent to
which such limitations infringe on the exercise of first amendment
rights of speech and association.187 The difficulty of balancing these
competing interests is reflected in the length and complexity of the
Court's opinion and the fact that it upheld some of the Act's
provisions and struck down others. Although it sustained limitations
on the amount a supporter may contribute to a candidate's campaign,
the Court invalidated limitations on candidates' expenditures from

personal and family resources and supporters' expenditures other than
contributions to campaign organizations.188 Although the parts of the
Act upheld arguably infringe somewhat on first amendment rights,
the Court found that they served the more weighty interest of

shielding the political process from the potentially corrupting
influence of money.189
Similarly, in Civil Service Commission v. Letter Carriers,190 the

Court upheld the Hatch Act's191 limitations on the partisan political
activities of federal employees against a challenge that these
limitations violated the employees' first amendment right to

participate in the political process.192 The Court found that the Hatch
Act neither controlled political beliefs nor interfered with the right of
government employees to vote and stressed the government interest
in insulating the Civil Service from partisan politics.193 Even more

(1962) (issue of constitutionality of voter district apportionment justiciable); NAACP v.

Alabama, 357 U.S. 449, 466 (1958) (unconstitutional for state to require disclosure of political
organization's membership list); Burroughs v. United States, 290 U.S. 534, 547-48 (1934)
(federal statute prohibiting election corruption upheld); Ex parte Yarbrough, 110 U.S. 651,
666-67 (1884) (statute prohibiting voter intimidation upheld).

185. 424 U.S. 1 (1976) (per curiam).
186. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (codified in

scattered sections of titles 2, 5, 18, 26, and 47 U.S.C), as amended by Federal Election

Campaign Act Amendments of 1974, Pub. L. No. 93443, 88 Stat. 1263.
187. See 424 U.S. at 14, 26-29.
188. Id at 58-59, 143.
189. See id. at 29.
190. 413 U.S. 548 (1973).
191. 5 U.S.C. � 7324(a)(2) (1970). Although the military is not directly covered by the

Hatch Act, a Department of Defense directive imposes similar restraints on campaign activity
by military members.

192. 413 U.S. at 565-67.
193. Id at 564-67; see United Pub. Workers v. Mitchell, 330 U.S. 75, 97-99 (1947)

(discipline of civil servant for Hatch Act violation upheld); cf. Elrod v. Burns, 96 S. Ct. 2673,
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than Buckley, Letter Carriers stands for the proposition that the

government, where necessary to protect the integrity of the political
process, may limit individuals' first amendment rights. In sum, if the

government has limited power to circumscribe citizens' partisan
political activity where the integrity of the system is at stake, it also
must be empowered to take whatever steps necessary to insulate the

military from pernicious partisan influences. The danger to the

political process, and to the military, can be shown by analyzing the

inadequacy of the Court's approach to the principle of political
neutrality.

implementing the principle of the
military's political neutrality

The Spock majority recognized the constitutional principle of a

politically neutral military establishment and held that the principle
allowed the Fort Dix commander to exclude Dr. Spock.194 The
Justices' prevailing view was that an installation commander had
discretion under then-existing military regulations to exclude or admit
partisan political campaigners,195 but that the commander may not
discriminate among candidates by admitting some while excluding
others.196 Both Justice Stewart writing for the majority and Justice
Powell in his concurrence, by noting that Fort Dix authorities had
never allowed access to any candidate, implied that the commander
could have opened the base to partisan political activity so long as he
exercised his discretion evenhandedly.
Thus, the Spock majority in effect approved the reasoning of

Jenness v. Forbes.191 In Jenness a district court originally upheld the

2689 (1976) (firing county officials for purposes of political patronage only is

unconstitutional).
194. 424 U.S. at 837-39.
195. The courts often have recognized the discretionary power of military commanders and

have applied tests of constitutionality different from those applied to analogous cases arising in
the civilian sector. See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 758-61 (1975) (civilian
courts virtually prohibited from collaterally attacking ongoing military prosecutions); Avrech v.

Secretary of the Navy, 418 U.S. 676, 677-78 (1974) (per curiam) (soldier's conviction for
attempting to publish disloyal statements in Vietnam upheld); Parker v. Levy, 417 U.S. 733,
758-61 (1974) (fundamental necessity for military discipline makes permissible restrictions on

first amendment rights that would be unconstitutional in civilian community); Cafeteria
Workers v. McElroy, 367 U.S. 886, 893 (1961) (recognizing "historically unquestioned power
of a commanding officer summarily to exclude civilians from the area of his command");
Committee for GI Rights v. Callaway, 518 F.2d 466, 476-79 (D.C. Cir. 1975) (European
Command regulations permitting warrantless drug inspection and imposition of administrative
sanctions without prior hearing upheld); Carlson v. Schlesinger, 511 F.2d 1327, 1332-33 (D.C.
Cir. 1975) (commander's arrest of Vietnam serviceman for distributing antiwar petition upheld).

196. See 424 U.S. at 838-39; id. at 848 n.3 (Powell, J., concurring).
197. 351 F. Supp. 88 (D.RI. 1972).
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constitutionality of the actions of the commander of Quonset Point
Naval Station in barring minority party candidates from campaigning
on base.198 When it later learned that Vice President Agnew had made
a partisan political appearance at the station, the outraged court

reversed itself and granted the candidates access.199
Jenness and Spock permit an installation commander to allow

access to any candidate he chooses so long as he makes the same

opportunity available to other candidates, but significant dangers
inhere in allowing base commanders discretion to admit political
candidates on base�even with the requirement of equal treatment.
Military neutrality demands more than guarantees of equal access; the
Court should have ruled that the military's neutrality mandates a ban
on all partisan political activity on military installations.

Although alluding to the importance of a politically neutral

military200 and to some of the problems that would result from

allowing on-base campaigining,201 the Spock majority failed to discuss
the most insidious dangers, especially those created by allowing
incumbent politicians easy access to military installations. An
incumbent President is Commander in Chief202 and freely visits

military installations, but an incumbent President may also be a

political candidate. The appearance of President Ford at Barksdale
Air Force Base, Louisiana, on April 27, 1976, just three days before
the Republican presidential primary in Texas, provides a case in

point.
A crowd of 35,000, including many from nearby Texas, welcomed

the President.203 Because Governor Reagan, Ford's opponent, had
contended that the Ford administration had allowed the United
States to lose military superiority, national defense had become a

pivotal issue in the primary campaign.204 The President used his

speech at Barksdale to reaffirm his commitment to national defense
and to emphasize his record as a supporter of large defense

budgets.205 In a meeting with reporters following the speech, the

198. Id. at 97-98.
199. Id. at 99-101. See generally 27 >JAG J. 514, 515 (1974).
200. See 424 U.S. at 839.
201. See id. at 838; id. at 845-47 (Powell, J., concurring). Justice Powell perceived that

campaigning would encourage partisan appeals to the armed services and conscious attempts to
win the military vote; that differences in audience size on military installations could be

interpreted by the civilian public as indications of the strength of military support for particular
candidates; and that commanders might pressure subordinates to support particular candidates.
Id.

202. U.S. CONST, art. II, �2, cl. 1.
203. N.Y. Times, Apr. 28, 1976, at 21, col. 1.
204. See id.
205. 12 Weekly Comp. of Pres. Doc. 709-10 (Apr. 27, 1976).
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President spoke in an even more blatantly partisan manner. He

explicitly criticized Reagan's stance on the Panama Canal issue and
discussed the relationship between the new government policy on

black Africa and the President's Southern campaign.206
The Barksdale speech is far from unique. In recent years,

incumbent Presidents have made extensive use of military facilities
for public appearances. Problems arise in distinguishing the President's
role as Commander in Chief from the President's role as candidate
and party leader; any presidential appearance may have political
overtones. Nevertheless, presidential speeches on military installations

may be divided into three categories, only the third of which
threatens directly the principle of military neutrality.

, Such presidential activities as inspections of and visits with the

troops,207 dedications of new military equipment and facilities,208
award ceremonies,209 and graduation speeches at the service

academies210 may be free of any partisan implication and may be pure
exercises of the President's power as Commander in Chief. Some such

speeches could be read as raising political issues:211 for example, an
opponent of greater military spending might object to the President's

praise of a new weapons system. In the absence of partisan tone,

206. Id at 710-11.
207. See, e.g., id. at 113 (Jan. 31, 1976) (Langley Air Force Base, Virginia); 11 id. at 1090

(Oct. 1, 1975) (Offutt Air Force Base, Nebraska); id. at 792 (July 27, 1975) (picnic for

military personnel; First Brigade, Third Armored Division, Kirschgoens, Germany); id. at 747-48
(July 13, 1975) (Kincheloe Air Force Base, Michigan); id. at 631-32 (June 14, 1975) (remarks
at Flag Day Ceremony marking bicentennial of Army; Fort Benning, Georgia); 10 id. at

1133-34 (Sept. 11, 1974) (Pope Air Force Base, North Carolina); PUBLIC PAPERS OF THE

PRESIDENTS: RICHARD NIXON 325-27 (1974) (remarks at ceremony commemorating
Vietnam Veterans Day, Fort McNair, Washington, D.C); id. at 587-88 (1969) (First Infantry
Division, Vietnam); id. at 380-81 (1969) (aboard U.S.S. Saratoga on Armed Forces Day);
Public Papers of the Presidents: Lyndon B. Johnson 1012-23 (1967) (Veterans
Day tour of several military installations).

208. See, e.g., 11 WEEKLY COMP. OF PRES. Doc. 485-86 (May 3, 1975) (commissioning
ceremony of U.S.S. Nimitz; Norfolk Naval Station, Virginia); 10 id. at 1144 (Nov. 14, 1974)
(official acceptance of F-15 fighter plane; Luke Air Force Base, Arizona); PUBLIC PAPERS OF

THE PRESIDENTS: RICHARD NIXON 924-27 (1971) (dedication of Air Force Museum;
Wright Patterson Air Force Base, Ohio).

209. See, e.g., PUBLIC PAPERS OF THE PRESIDENTS: RICHARD NlXON 846-48 (1972)
(Hickman Air Force Base, Hawaii); PUBLIC PAPERS OF THE PRESIDENTS: LYNDON B.
JOHNSON 603-04 (1968) (Pentagon).

210. See, e.g., Public Papers of the Presidents: Richard Nixon 467-73 (1974)
(United States Naval Academy); id. at 683-86 (1971) (United States Military Academy); id. at
427-31 (1971) (Naval Officer Candidate School, Newport, Rhode Island); id. at 432 (1969) (Air
Force Academy).
211. See, e.g., 10 WEEKLY COMP. OF PRES. DOC 1133-34 (Sept. 11, 1974) (inspection of

troops; remarks in opposition to cuts in military spending; Pope Air Force Base, North
Carolina); PUBLIC PAPERS OF THE PRESIDENTS: RICHARD NlXON 325-27 (1974)
(inspection of troops; comments on Vietnam policy; Fort McNair, Washington, D.C); id. at
587-88 (1969) (inspection of troops; comments on Vietnam policy; First Infantry Division,
Vietnam).
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however, there is no reason to object to such appearances. Objections
becomes more valid as a presidential election nears and as speeches
become more partisan.
Often, particularly when the President is leaving for or returning

from overseas, an airbase may provide the most convenient location
from which to speak and meet the press. On such occasions, a

President might make political remarks not directly related to

military matters and not part of any partisan campaign.212 Although
such appearances may give the impression of official military support
for the ideas expressed, speeches in this second category are divorced
from any immediate partisan context. Thus, little reason exists to

prohibit the President from using a military installation as a

convenient forum for reporting on his job.
The third category, on the other hand, which includes the

Barksdale speech, is most offensive to the principle of the military's
political neutrality. When the President appears as a partisan
candidate or on behalf of other candidates, his speech will deal with
both nonmilitary partisan issues and military issues that have entered
the arena of partisan debate.213 Significantly, in our last five national

212. See, e.g., 11 WEEKLY COMP. OF PRES. DOC. 1331-33 (Nov. 29, 1975) (discussion of

Alaskan Pipeline and hopes for China trip; en route to China at Eilson Air Force Base, Alaska);
id at 787 (July 26, 1975) (discussion of hopes for Helsinki Agreement; departure for Europe
from Andrews Air Force Base, Maryland); 10 id. at 1475-76 (Nov. 17, 1974) (discussion of

emergency flood relief to Alaska and protection of Alaskan fishing; en route to Soviet Union at

Elmendorf Air Force Base, Alaska); PUBLIC PAPERS OF THE PRESIDENTS: RICHARD
NlXON 578-82 (1974) (live telecast discussing foreign policy, arms limitation

agreements, and Western European Alliance; returning from Soviet Union at Loring Air Force

Base, Maine); id. at 381-83 (1972) (discussion of results of China trip; returning from China at

Andrews Air Force Base, Maryland); id. at 544-56 (1969) (discussion of foreign relations;
Officers' Club, Guam); PUBLIC PAPERS OF THE PRESIDENTS: LYNDON B. JOHNSON
389-90 (1967) (discussion of Guam Conference and military and political developments in

Vietnam; returning from Guam at Andrews Air Force Base, Maryland); cf. PUBLIC PAPERS
OF THE PRESIDENTS: RICHARD NlXON 256 (1974) (remarks on Mrs. Nixon's departure on

South American good-will trip; Homstead Air Force Base, Florida).
213. See, e.g., 12 WEEKLY COMP. OF PRES. Doc. 793 (May 2, 1976) (discussion of loss

of Texas primary, criticism of Governor Reagan; Baer Air National Guard Field, Indiana); id at

780 (Apr. 30, 1976) (defense of American military strength and Kissinger's policies; Dyess Air
Force Base, Texas); id. at 725-26 (Apr. 28, 1976) (discussion of Republican primary race and
criticism of Governor Reagan's military policies; Carswell Air Force Base, Texas); id. at 688-89
(Apr. 23, 1976) (discussion of Georgia campaign and vice-presidential possibilities; Dobbins Air
Force Base, Georgia); id at 603-04 (Apr. 9, 1976) (criticism of Congress for closing base and

discussion of possibility of endorsement from John Connally; Kelley Air Force Base, Texas); id. at
487-88 (Mar. 26, 1976) (discussion of Governor Reagan as vice-presidential possibility and of

importance of California primary; Coast Guard Air Station, California); PUBLIC PAPERS OF THE

PRESIDENTS: LYNDON B. JOHNSON 1415-23 (1964) (criticism of Senator Goldwater and

support for Democrats facing reelection in Maryland; Fifth Regiment Armory, Maryland); id. at
1071-72 (discussion of benefits President secured for Montana; Malmstrom Air Force Base,
Montana); id at 629-30 (discussion of welfare bills that benefit Ohio; Lockbourne Air Force Base,
Ohio).
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elections, military issues have become the subject of heated partisan
debate�the missile gap and the defense of the offshore Chinese
islands in 1960, Vietnam in 1964, 1968, and 1972, and military
preparedness and the prospects of war in Panama and Africa in 1976.

Moreover, the President may deliver a partisan speech at a military
installation because he desires to be safe from hostile crowds214 or

simply to appeal to military voters. The Commander in Chief's
reminder that he supports greater military spending, including pay
raises, for example, appeals directly to the military electorate.215

Nonpresidential campaigns create similar dangers. Incumbent
Senators and Representatives easily can secure access to an

installation by invoking their duties as members of a committee

overseeing the military. An installation with 30,000 military and
civilian personnel may constitute a substantial portion of the
electorate in a congressional district and a Senator or Representative
might be tempted to use the visit as a pretext for making a highly
publicized partisan statement to the press.
The Spock majority's response to these dangers would be to

guarantee equality of access to partisan candidates,216 but the

equality-of-access approach does not adequately ensure the military's
neutrality. The equality the Spock majority proposes is illusory and is
weighted heavily in favor of incumbents. The very principle of
civilian control places the President and Members of Congress in a

position to exert subtle pressure on the military. An installation
commander who has further ambitions within the military may face a

strong temptation subtly to assist a presidential candidate. The
candidate benefits from the aura of military support and expertise;
the commander benefits from later rewards if his candidate is elected.

Pressure from an incumbent also may force a commander to divert
resources from military missions. As at Barksdale, the appearance of a

major presidential candidate on an installation might entail a

214. See generally Butler v. United States, 365 F. Supp. 1035, 1037-38 (D. Hawaii 1973)
(military guards prevented antiwar protesters from joining crowd waiting to greet President at
military base).

215. See, e.g., note 205 supra and accompanying text. In his Barksdale speech, President
Ford pointed out:

During the years before I became Vice President, as minority leader of the House of
Representatives I fought openly and hard year after year for maximum military
strength. In the last two years, as your President, in support of your own superb
achievements here at Barksdale, I have recommended to the Congress to approve the
two largest defense budgets in the history of the United States. And I pledge to you
today that as long as I hold this honored office I intend to see to it that the United
States will never become second to anybody, period.

12 Weekly Comp. OF Pres. Doc. 709-10 (Apr. 27, 1976) (emphasis added).
216. See 424 U.S. at 838-39.
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35,000-person audience and numerous media representatives. The
installation commander cannot administer business as usual. Instead,
he and his staff face the problems of installation security, access to

facilities, traffic control, and postponement of regularly scheduled
missions. This disruption is itself undesirable. Even more distressing is
the pressure on the commander to ensure that the incumbent makes
a good showing by, for example, releasing troops from their normal
duties to enable them to attend the speech. The commander also
must decide what role, if any, he should play in welcoming
ceremonies. Moreover, any comment to the news media by a base
commander may be construed as an endorsement, and no comment

might be viewed as a snub. The equality-of-access approach
encourages partisans to seek favorable exercises of the installation
commander's discretion, and that encouragement threatens to

entangle the commander with political advancemen. Occasionally,
commanders eager to abuse the discretion the approach grants them
may even promote a partisan candidate or ideology.217
In light of these dangers, it would be best to ban all partisan

campaigning from military installations. Hence, the decision to bar
Dr. Spock from Fort Dix should not have been merely a decision the
commander was "constitutionally free" to make.218 The Spock
majority should have announced that the commander was constitu

tionally obliged to deny access to Dr. Spock and any other person
who proposes to engage in partisan political activity on a military
post.
If there is to be such a ban, the courts and military will have to

grapple with the task of defining "involvement in partisan political
activity." At one extreme, there is no doubt that the ban should
include campaign speeches or rallies by candidates or their avowed
supporters. At the other extreme, base residents should be permitted
to receive information about candidates by mail or from the mass

media.219 In addition, certain nonpolitical appearances by incumbents
cannot be proscribed. It would violate the Commander in Chief

217. Cf. c. moskos, The American Enlisted Man: The Rank and File in

TODAY'S MILITARY 102-03 (1970) (General Walker, commander of the 24th Division in

Europe, promoted program of right-wing anticommunism among troops and provided advice on

voting).
218. 424 U.S. at 839.
219. Id. at 847 (Powell, J., concurring). Justice Powell notes:
Political communications reach military personnel on bases in every form except
when delivered in person by the candidate or his supporters and agents. The

prohibition does not apply to television, radio, newspapers, magazines, and direct
mail. Nor could there be any prohibition on handing out leaflets and holding
campaign rallies outside the limits of the base. Soldiers may attend off-base rallies as

long as they do so out of uniform.
Id.
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clause to stop the President from visiting an installation to inspect
the troops stationed there, and likewise, it would be improper to bar

a member of the House Armed Services Committee from inspecting
the conditions of barracks built with congressionally appropriated
funds. As is usually the case, the difficult task is drawing lines

between the two obvious extremes.220
Given the actual wording of the Court's decision, a satisfactory

alternative would be for the military services and the Department of
Defense to prohibit partisan political appearances absolutely.221 This
would have the virtue of removing decisions from the installation
commander and forcing a disgruntled incumbent President or

Congressman to defy a rule on political neutrality. Quite probably,

220. The form and implementation of the equal time provisions of the Communications Act

may suggest how such lines might be drawn. See 47 U.S.C. � 315(a) (Supp. IV 1974). See

generally Paulsen v. FCC, 491 F.2d 887, 890-91 (9th Cir. 1974) (FCC not required to define

absolutely distinctions between political and nonpolitical broadcasts; ultimate discretion resides
in courts).

221. Cf. Department of Defense Directive 5410.18, fV, B, 2 (July 3, 1974) (prohibiting
on-base community relations activities that selectively benefit a political organization or are

associated with solicitation of votes in a political election).
The question of leafletting still remains. The logic of Justice Powell's position that partisan

leafletting should be prohibited is compelling. The mere presence of a candidate or supporters
distributing literature endangers the neutrality principle in much the same way as a partisan
speech or rally. Handshaking and leafletting tours are often media events designed more to

reach the general voting public than the few voters contacted personally. The coverage given
such an appearance by the news media conveys messages about the candidate's military support
to the voting public. An appearance by an incumbent would be particularly dangerous; an

appearance by Lyndon Johnson or Gerald Ford surrounded by smiling troops would be an ideal
method of highlighting the common soldier's support for the Commander in Chief.

As in the case of partisan speeches, the most satisfactory solution would be a Department of
Defense directive banning partisan appearances, including walking tours, handshaking, and
literature distribution. If troops desired additional information, the command could designate a

central bulletin board listing the mailing addresses of the candidates' campaign organizations. In
short, campaign leafletting should fall on the prohibited, partisan activity side of the line.

The only remaining question is whether the distribution of ideological but noncampaign
literature should also fall on the forbidden side of the line. An affirmative answer would run

afoul of the first amendment without serving the constitutional objective of political neutrality.
Realistically, most noncampaign, ideological literature does not pose any danger to military
discipline. The dissemination in open areas on post of a Jehovah's Witness tract or a pamphlet
calling for stricter environmental controls would hardly imperil national security. The first
amendment would not countenance a ban on such literature.
Furthermore, the distribution of noncampaign, ideological literature does not pose the same

threat to the military's political neutrality that is created by on-post partisan speeches or

handbilling. In terms of political neutrality, general ideological literature is easily distinguishable
from partisan literature. The distribution of purely ideological literature is much more akin to
the information that freely flows onto military posts through newspapers, radio, and television.
Moreover, this literature often enhances Justice Brennan's objective of providing the
"moderating influence of other ideas" to the military. Greer v. Spock, 424 U.S. 828, 869
(1976) (Brennan, J., with Marshall, J., dissenting). Noncampaign, ideological literature should
fall outside the ban applying to partisan speeches and handbilling.
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the prospect of unfavorable publicity would prevent assertion of the
power to secure a campaign rostrum on an installation.222
Whether by court action, congressional legislation, or Department

of Defense directive, partisan political activity ought to be banned
from military bases. Forbidden activities should include speeches,
rallies, walking tours, handshaking, and literature distribution by or

on behalf of political candidates.

Conclusion

Greer v. Spock is a discouraging decision. The Court's rejection of
the openness test to determine the existence of a public forum may

profoundly affect first amendment freedoms. The restrictive historical
test threatens to reduce the forums available for first amendment
activity. As Professor Kalven observed, the public forum doctrine is
both an indication of our "enthusiasm for personal rights"223 and a

revealing "index of freedom."224
The Court's handling of the partisan campaign issue merits only

qualified praise. The Court acknowledged the substantial dangers of

directly entangling the military in partisan politics, but it failed to

provide the firm guidance that both politicians and military
commanders need. What could have been a landmark statement of
the need for separating the military from partisan political influence
reads as far less. As in other areas, the Court again has delegated
considerable responsibility in resolving constitutional issues to the

military.225 It is hoped that the military itself, if not the Court or

Congress at some future date, will properly implement the
"constitutional tradition of a politically neutral military."

222. See a/so Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585-89 (1952)
(presidential power under article II not unlimited; presidential order that military seize steel

mills invalid).
223. Kalven, supra note 22, at 16.
224. Id. at 12.
225. See Zillman & Imwinkelried, supra note 20, at 435-36.
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COMMENTS
THE COVERAGE OF APPOINTEES OF STATE
AND LOCAL ELECTED OFFICIALS UNDER THE

EQUAL EMPLOYMENT OPPORTUNITY ACT OF 1972
AND CONGRESSIONAL POWER TO ENFORCE
THE FOURTEENTH AMENDMENT

Congress enacted the Equal Employment Opportunity Act of
19721 to implement more effectively the national commitment to

equal employment opportunity.2 As part of that effort, the Act
extended title VII of the Civil Rights Act of 19643 to state and local
government employees,4 granting them the full panoply of rights and
enforcement mechanisms available to employees in the private
sector.5 Because state and local governments provide jobs for millions
of employees,6 the increased protection from discrimination afforded
those employees is a major step in furthering the congressional goal.7

1. Pub. L. No. 92-261, 86 Stat. 103 (1972) (current version codified in various provisions of
42 U.S.C. �� 2000e to 2000e-17 (Supp. IV 1974)).

2. S. Rep. No. 415, 92d Cong., 1st Sess. 4 (1971); H.R. Rep. No. 238, 92d Cong., 1st
Sess. 2 (1971), reprinted in [1972] U.S. CODE CONG. & AD. NEWS 2137, 2139. Congress
had been disappointed in the effectiveness of the original enactment in eliminating employment
discrimination against minorities and women. S. REP. No. 415, supra at 4-8; H.R. REP. No.
238, supra at 3, [1972] U.S. CODE CONG. & AD. NEWS at 2139; see Chandler v.

Roudebush, 425 U.S. 840, 84849 (1976).
3. Pub. L. No. 88-352, �706, 78 Stat. 253 (1964) (current version codified in various

provisions of 42 U.S.C. �� 2000e to 2000e-17 (Supp. IV 1974)).
4. 42 U.S.C. �2000e(a) (Supp. IV 1974). Senator Williams, sponsor and a Senate floor

manager of the bill ultimately accepted by House and Senate conferees, said that "one of the
most vital provisions" of the 1972 amendments was the provision to "broaden the jurisdictional
coverage of Title VII ... to include State and local government employees." 118 CONG. REC.
1815 (1972).

5. Fitzpatrick v. Bitzer, 519 F.2d 559, 568 (2d Cir. 1975) (by granting access to title VII
remedies, Congress intended state employees be put on par with all other employees), aff'd in
relevant part, 96 S. Ct. 2666 (1976); Puntolillo v. New Hampshire Racing Comm'n, 390 F.
Supp. 231, 233 (D.N.H. 1975) (Congress intended to facilitate remedies for state employees); S.
REP. No. 415, supra note 2, at 9. See also Chandler v. Roudebush, 425 U.S. 840, 841 (1976)
(EEOA accorded to aggrieved federal employees or applicants the full rights available under title
VII to individuals in private sector).

6. The aggregate number of employees of state and local governments in October, 1975 was

12,097,000. U.S. BUREAU OF THE CENSUS, DEP'T OF COMMERCE, SERIES GE75 NO. 1,
PUBLIC EMPLOYMENT IN 1975, at 3 (1976) (Table D). When Congress was considering the
EEOA extensions of title VII to these governments, their total employment was approximately
10,000,000. 118 CONG. REC. 1815 (1972) (remarks of Senator Williams). There has been a

continuous rise in employment in state and local governments since the mid-1940's. See U.S.
Bureau of the Census, supra at 1-2, 8; U.S. Bureau of the Census, Dep't of
Commerce, Series GE75 No. 2, City Employment in 1975, at 1 (1976) (table); U.S.
Bureau of the Census, Dep't of Commerce, Series GE75 No. 4, County
Government Employment in 1975, at 1 (1976).

7. Prior to the 1972 amendments, state and local governments were the only large group of
employers in the nation whose employment practices were almost entirely exempt from any
federal nondiscrimination requirements, except those directly imposed by the fourteenth

809
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The Act, however, did not extend these benefits to all state and
local government employees. Congress carved out an exception for
elective and certain appointive positions by defining "employee" so

as to exclude four classes of government personnel: persons elected
to public office, persons chosen by an elected officer as part of his or

her staff, appointees on the policymaking level, and immediate
advisers with respect to the exercise of the constitutional or legal
powers of that office.8 The first and fourth categories of exception
provide little cause for concern. The applicability of the "elected
official" exception can be easily ascertained, and the "legal adviser"
exception similarly is not troublesome.

Given the limitless variety of appointive positions in the executive,
legislative, and judicial departments of states, counties, municipalities,
and townships throughout the United States,9 however, the broadly
worded "personal staff" and "policymaking" exceptions potentially
permit significant contraction of Congress' efforts to protect state

amendment. U.S. COMM'N ON CIVIL RIGHTS, FOR ALL THE PEOPLE ... BY ALL THE

PEOPLE, at viii (1969) [hereinafter cited as FOR ALL THE PEOPLE]. The Federal Merit
Standards for federally funded programs, the contractual requirements of HUD for Urban
Renewal and Public Housing programs, and title VI of the Civil Rights Act of 1964, which
prohibits discrimination when federal financial assistance is involved, provided incomplete
safeguards for constitutional guarantees. U.S. COMM'N ON Civil RIGHTS, FEDERAL Civil
Rights Enforcement Effort 4-7 (1970).

8. 42 U.S.C. �2000e(f) (Supp. IV 1974).
9. Appointive positions are those not governed by competitive civil service laws.

Comprehensive data concerning the exact nature and number of appointive positions nationwide
are not available. Examination of information available on the appointment processes, however,
indicates that considerable appointment power exists, particularly at the gubernatorial level, in
all states and that appointed persons hold positions of widely varying responsibility including
many lower level positions. E.g., THE COUNCIL OF STATE GOVERNMENTS, THE BOOK

OF THE STATES, 1976-1977 EDITION 121 (1976) (table) (sets forth method of selection of

key state administrative officials in each of the fifty states, indicating that the Governor or an

agency head fills most positions); C. SNIDER, AMERICAN STATE AND LOCAL
GOVERNMENT 251 (2d ed. 1965) (although not as extensive as the appointment powers of

the President, appointment power of state Governors is considerable in all states and of special
importance in states that have undergone recent administrative reorganization); Wisconsin

Legislative Reference Bureau Report, Statutes Granting a Power of Appointment to the

Governor (1964) (lists 101 different provisions of state law investing Governor with

appointment power); see, e.g., Elrod v. Bums, 96 S. Ct. 2673, 2679 (1976) (elected sheriff of
Cook County, Illinois appointed bailiffs, process servers, security guards, division supervisors);
James v. Wallace, 533 F.2d 963, 964 & n.2 (5th Cir. 1976) (plaintiffs alleged Alabama
Governor George Wallace discriminated against blacks in making 1,556 appointments); Illinois
State Employees Union v. Lewis, 473 F.2d 561, 563 (7th Cir. 1972) (nonelected secretary of

state, appointed by the Governor, removed non-civil-service building employees, clerical

workers, and license examiners), cerr. denied, 410 U.S. 943 (1973); Wis. STAT. ANN.

�137.01(l)(a) (West 1974) (Governor appoints notaries public).
On the county level, the county board usually appoints a considerable number of county

employees to a wide variety of functions. C. SNIDER, supra at 363. Locally, the mayor

generally may appoint and remove minor officers and employees as well as department heads,
although the trend is to subject lower level positions to civil service regulations. Id at 394-95.

The chief municipal officer of a village, borough, or incorporated town also may have these

powers. Id at 410.
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and local government employees. To prevent these exceptions from

undercutting the intended purpose of the 1972 Act, Congress should
have defined them precisely, but it did not. The statutory language
answers only the easy questions. For example, the language would
not justify excepting a janitor; such a position does not involve

policymaking and is not a personal staff job. On the other hand, a

member of a Governor's cabinet is a policymaking employee under
the Act. Between these two poles lies an area that includes such
administrative personnel as welfare funds allocators, record secre

taries, and court bailiffs to whom the applicability of the exceptions
cannot be determined solely on the basis of the language of the

provision. The ambiguous language threatens the scope of the Act's
jurisdictional extensions by permitting overbroad definitions of the
excepted categories.10
Courts have failed to add the needed clarity to the policymaking

and personal-staff exceptions. In interpreting these exceptions, courts
have furnished neither adequate nor convincing analysis. For example,
in Kyles v. Calcasieu Parish Sheriff's Department,11 the United States
District Court for the Western District of Louisiana excepted from
the Act a deputy sheriff appointed by the local elected sheriff.12 The
court distinguished an appointor-appointee relationship from an

employer-employee relationship and held that the Act covered only
the latter.13 Under this superficial reasoning, no appointee could
utilize the Act to enforce claims of employment discrimination, a

result at odds with the statutory language. The Act clearly covers

appointees who are not within the excepted categories; the issue is
the extent to which the policymaking and personal-staff exceptions
limit its coverage.

10. See Sape & Hart, Title VII Reconsidered: The Equal Employment Opportunity Act of
1972, 40 GEO. WASH. L. REV. 824, 862 (1972). The authors predicted that extensive
litigation could be expected concerning the proper scope of the EEOA's exceptive provisions.
Id This has not yet materialized.

11. 395 F. Supp. 1307 (W.D. La. 1975).
12. Id. at 1310.
13. Id Other courts have construed broadly the employer-employee relationship to which

title VII applies to include persons who control access to employment as well as direct
employers. See Sibley Mem. Hosp. v. Wilson, 488 F.2d 1338, 1341-42 (D.C. Cir. 1973)
(hospital that refers nurses at patients' requests is an employer in title VII claim brought by
nurse); Puntolillo v. New Hampshire Racing Comm'n, 375 F. Supp. 1089, 1091-92 (D.N.H.
1974) (state racing commission and state trotting and breeding association that control licensing
of stall space for driver-trainer of harness horses considered employers).
The court in Kyles did not utilize legislative history for its statutory interpretation. The

court did indicate, however, that the deputy had all the powers of the elected sheriff, subject
to the sheriff's supervision. 395 F. Supp. at 1308. This suggests that the court may have
reached the same result under the standards set by Congress for interpreting the appointee
exceptions. See notes 38-43 infra and accompanying text.
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The approach adopted by the United States District Court for the
Southern District of Georgia in Wall v. Coleman14 is similarly
unhelpful. The court found the legislative history as indicating no

more than Congress' intention that the courts construe the exceptions
narrowly.15 Congress actually provided much more specificity than
the court in Wall acknowledged.16 Construing the statute on the basis
of its limited view of the legislative intent, the court in Wall relied on

the dictionary definition of the words "personal" and "staff" and on

Georgia law, where an assistant district attorney is a delegatee who

represents the district attorney in his job, to bar an applicant for
assistant district attorney from the benefits of the 1972 Act.17 Like
the reasoning in Kyles, this reasoning establishes an overly broad

exception. Delegation of authority inheres in an elected official's
appointment power.18 If courts hold all positions involving delegated
power exempt, most appointive positions would be put beyond the
remedial scope of the Act.19

The results reached in Kyles and Wall may be consistent with

Congress' intent in enacting the personal-staff and policymaking
exceptions. Nevertheless, the courts failed to provide a reasoned
determination of the limits of the exceptions. This failure is

important in light of a growing reluctance by the Supreme Court to
sanction federal judicial intervention into state and local affairs in the
absence of an express statutory authorization.20 In this atmosphere of

14 393 p gupp g26 (g D Qa 19?5)
� ~ ������

15. Id at 829.
16. The district court apparently looked only to the conference report to ascertain legislative

intent. See id The floor discussions following the introduction of the exceptive provisions as a

floor amendment, however, contain the most pertinent discussion. See notes 23-43 infra and

accompanying text.

17. 393 F. Supp. at 831.
18. See C. ADRIAN, STATE AND LOCAL GOVERNMENTS 257 (3d ed. 1972) (Governor

has many roles and no one person could fill them all; this accounts for the popular belief that
men around the executive really run the state); Schoen, Politics, Patronage, and the

Constitution, 3 IND. L.F. 35, 90 (1969) (in complex modern government, an elected official
cannot be expected to carry out all duties himself but rather must delegate some of them).

19. The court in Wall also stressed the dependence of the district attorney's success at the

polls on the performance of himself and his assistants. 393 F. Supp. at 831. The recognition of

this accountability was part of the basis of the Senate's decision to adopt the exception. See
note 41 infra and accompanying text. However, the court apparently made no effort to benefit
from the legislative history itself. An illustration given during floor discussions about the

exception's applicability to persons employed in a state attorney general's office bore direct
relevance to the facts in Wall. See note 40 infra. Whether the result in Wall would have been
the same had the court applied the legislators' interpretation of the exception is not

determinable based on the facts provided in the opinion.
20. See Tully v. Griffin, Inc., 97 S. Ct. 219, 222 (1976) (based on federalism and

other considerations, federal court under equitable duty to refrain from interfering with tax

collection of state absent loss of asserted federal right); Rizzo v. Goode, 423 U.S. 362, 380

(1976) (considerations of federalism weigh against federal courts devising prophylactic
procedures for state agency designed to minimize fourteenth amendment violations on part of a
handful of police officers); Mayor of Philadelphia v. Educational Equality League, 415 U.S.
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judicial restraint, a statutorily created remedy for state and local

employment discrimination is important to ensure access to federal
courts otherwise hesistant to redress state and local infringement of
individual rights. Indeed, such a statutory remedy may be required to

prevent federalism from devaluing the concept of equality made

applicable to the states through the fourteenth amendment. Thus, a

determination of the precise contours of the policymaking and

personal-staff exceptions to the 1972 extensions of title VII is

necessary. That determination must begin with the legislative history
of the exceptions.

Congressional Intent

In the 1972 Act, Congress sought to facilitate minority-group
access to positions of responsibility in government by committing
title VII enforcement mechanisms to the task of eliminating routine
exclusion of minorities from those positions, a tradition that the
legislators found had persisted despite contrary national policy.21 The
bill's author, Senator Harrison Williams, desired to encourage
minority participation in policy decisions, citing particularly the areas

of revenue sharing and welfare reform.22 By excepting policymaking
and personal-staff positions, Congress appears to have undercut part
of the desired impact of the amendments.

As reported out of the Senate Committee on Labor and Public
Welfare chaired by Senator Williams, the bill contained no employee
605, 615 (1974) (although no racial discrimination found in appointments to school board

nominating panel, Court noted delicate problem of balancing federalism concerns against
fourteenth amendment regard for the status of minority groups and the role of federal
government in protecting their rights); Carter v. Jury Comm'n, 396 U.S. 320, 338 (1970) (apart
from federalism problems involved in judicial oversight of Governor's appointment power, mere
absence of blacks from jury commission not prima facie showing of discrimination requiring
federal judicial intervention).

21. Congress relied on the 1969 report of the United States Commission on Civil Rights, For
All the People ... By All the People, which concluded that minorities traditionally are excluded
from decisionmaking positions in many areas of state and local government. 118 CONG. REC.
1815, 1837 (1972) (remarks of Senators Williams and Taft); see FOR All THE PEOPLE,
supra note 7, at 131. Senator Williams reported that the Commission found that state and local
government discrimination is more pervasive than in the private sector and is
perpetuated by both institutional and overt discriminatory practices such as de facto segregated
job ladders, invalid selection techniques, and stereotyped misconceptions by supervisors
regarding minority-group capabilities. 118 CONG. REC. 1815 (1972). Senator Taft noted the
Commission's finding that even where minorities are employed in decisionmaking positions,
those jobs usually involve work with minority groups, tending to limit contact largely to other
minority-group members. Id at 1837.

22. 118 CONG. REC. 1816 (1972). The goals of participatory democracy and confidence in
government institutions provided the motivation for aiding minority access to responsible jobs
in government. See id. The United States Commission on Civil Rights' 1969 report to the
Congress had concluded that minorities must participate in government management for
participatory democracy to work. See FOR ALL THE PEOPLE, supra note 7, at 131-32.
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exceptions.23 As part of persistent efforts by Senators from the
South to oppose expansion of federal equal employment enforcement
into the state sphere,24 Senators Ervin and Allen introduced a floor
amendment that excepted certain employees from EEOA coverage.25
The two senators undoubtedly intended to limit the infringement
into the affairs of state government after the Senate had rejected
their attempts to defeat the entire jurisdictional extension.26

As proposed, the Ervin-Allen amendment would have excepted
elected officers and persons chosen by them to advise on the
constitutional or legal powers of the elected office.27 The ensuing
floor discussions reveal that the Senate accepted the exception of
elected officials after Senator Ervin suggested that the Act would

empower the federal judiciary to inquire into voters' motivations for
electing public officials.28 All agreed that equal rights legislation

23. See 118 CONG. REC 1837-38 (1972) (remarks of Senators Ervin and Taft); S. REP.
No. 415, supra note 2, at 35-46 (section-by-section analysis). The only reference in the
committee report to the scope of employee coverage states that EEOA provisions prohibiting
discrimination are intended to apply to the cabinet and personal-staff appointments of a

Governor, although the political affiliations of such appointees could not be the basis for a

discrimination claim. S. REP. NO. 415, supra at 11.
24. The extension to state and local government employment formed the mainstay of

Southern opposition to the Act. See Sape & Hart, supra note 10, at 847. Senator Ervin argued
that extension of title VH coverage to employees of state and local governments was

inconsistent with the federal system and represented "the greatest grab for power ever made by
the Federal Government," a grab that "would make Federal judges into employment bureaus
for States." 118 CONG. REC 1811 (1972). Senator Stennis described the 1972 extensions as

federal harassment of local officials. Id. at 1839. Senator Allen called the extension an

"arrogant effort" to extend the "despotic powers" of the Equal Employment Opportunity
Commission and stated that federal courts should not be permitted to oversee the labor

practices of these governments. Id See also Employment Discrimination: A Title VII
Symposium, Employment Discrimination in State and Local Government: Title VII Amended
and Section 1983 Revisited, 34 La. L. REV. 540, 540 & n.2 (1973) (description of Southern

opposition).
25. Amendment No. 888, 92d Cong., 2d Sess., was proposed by Senators Ervin and Allen on

February 16, 1972, to amend S. 2515. See 118 CONG. REC. 4095 (1972) (statement of
presiding officer). In introducing the amendment Senator Ervin offered that the bill's lack of

clarity with regard to who is an employee would make Governors, state supreme court justices,
state legislators, and elected county sheriffs subject to requirements of title VII. Id at 1838.

Although Senator Ervin viewed these conclusions as "inescapable," they seem greatly
exaggerated.

26. Amendment No. 812 to retain the former exemption for state and local governments
was defeated by a vote of 59-16. 118 CONG. REC. 1840-41 (1972). The Senate also defeated

by a vote of 44-21 a similar amendment introduced after the specific exceptions had been
added to the bill. Id at 4500. Senator Ervin said that the appointee and elected officials

exception would make "a bad bill a little less obnoxious." Id. at 4097.
27. Id at 4095. The proposed exception thus made no reference to personal staff or

policymaking personnel.
28. Id at 4485 (remarks of Senator Ervin) (without an express exception for elected

officials, proposed amendments to title \TI would empower federal judges to remove elected
official from office upon finding that voters cast their ballots in preference for a particular race,
religion, national origin, or sex).
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should not overturn the decisions of the electorate.29 Senator Javits'
observation that voter autonomy was evident even without an

express exception30 underscores Senator Ervin's overstatement of his
case and suggests that the Senate included the elected official

exception to minimize further opposition by the Southern Senators.31
Senator Ervin's concern about federal control over an elected

official's advisers resulted in his proposed exception for constitutional
or legal advisers.32 Evidently perceiving that the language of the

proposed amendment was susceptible of an overly expansive reading,
Senators Williams and Javits sought to clarify the scope of the

exceptions.33 Accordingly, they directed floor discussions with
Senator Ervin to explore the limits of the legal-adviser exception34
and wrote the modification to the Ervin-Allen amendment that the
Senate approved.35 The modification added the category "personal
assistant" to the excepted group and limited the legal-adviser
exception to immediate constitutional or legal advisers.36 Although
the conference committee subsequently modified the "personal
assistant" language to delineate policymaking and personal staff as

the only appointees excluded from the bill,37 an examination of the
Senate floor discussion is useful in defining the intended scope of the
appointee exceptions.

29. Id. at 4492 (remarks of Senator Williams). Senator Taft, another floor manager of the
Senate bill, indicated his support for the exception insofar as it clarified congressional intent
not to interfere with the election of public officers. Id at 1838.

30. See id. at 4097 (remarks of Senator Javits) (as written, Act sufficiently clear in not

covering elected officials because they are not normally considered "employees").
31. See id. at 4097 (remarks of Senator Javits) (although word "employee" in EEOA would

not encompass an elected official even without special exception, Senator Javits would not

quarrel over amending the Act to make this explicit). A threatened Southern filibuster had been
stopped earlier by a compromise eliminating direct EEOC enforcement power over title VII
suits. See Sape & Hart, supra note 10, at 829-30 & n.28.

32. 118 CONG. REC. 4096 (1972) (remarks of Senator Ervin).
33. Id at 4096-97, 4492 (remarks of Senator Williams); id. at 4097 (remarks of Senator

Javits); id. at 4096 (remarks of Senator Ervin) (Senator Williams said to seek narrowing of
amendment's language). The Ervin-Allen amendment as introduced provided that:

[T]he term "employee" shall not include any person elected to public office in any
State or political subdivision of any State by the qualified voters thereof, or any
person chosen by such officer to advise him in respect to the exercise of the
constitutional or legal powers of his office.

Id at 4095.
34. See id. at 4492-93.
35. Id at 4493-94 (amendment was approved by vote of 69-2).
36. Id The modification changed the amendment to exclude from coverage "any person

elected to public office in any State . . ., or any person chosen by such officer to be a personal
assistant, or an immediate adviser in respect to the constitutional or legal powers of the office."
Id at 4493.

37. See S. REP. No. 415, supra note 2, at 15-16 (joint statement of managers); H.R. REP.
NO. 899, 92d Cong., 1st Sess. 15-16 (1972), reprinted in part in [1972] U.S. CODE CONG. &
AD. NEWS 2179, 2180 (joint statement of managers).
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The Senate discussion relating to the exceptions indicates a

requirement of a close and immediate relationship between the
elected official and the appointee.38 The exception covers only the
advisers upon whom the elected official directly relies for advice;39
the exception does not extend to subordinate administrative officers
who carry out policy directives of the highest policymaking
officials.40
Working to embody the Senate concerns in the final version of the

bill, the joint conference managers further refined the language of the
exceptions; they eliminated the term "personal assistant" and
expressly excepted only "personal staff" and "policymaking"
appointees, along with the elected officials and their immediate legal
advisers.41 The conference managers elaborated that the policymaking
exception applies only to persons appointed to positions at the
highest levels of government, such as cabinet officers and persons
with comparable responsibilities at the local level.42 Because the
modification was a distillation of the Senate floor discussions, the
emphasis on immediacy of working relationship applies. The

38. 118 CONG. REC. 4492-93 (1972) (remarks of Senator Williams).
39. Id Senator Ervin affirmed the correctness of Senator Williams' explanation of the

amendment. Id. at 4493.
The Senate's disinclination to have title VII construed to permit federal involvement in the

election processes, along with the floor discussion's frequent allusions to the close proximity
between an elected official and his excepted appointee, suggests that the Senate may have

agreed that a limited appointee exception was a necessary adjunct to the elected-official

exception. To a degree, persons surrounding an elected official commonly are identified with
him as surrogates or alter-egos who perform his delegated roles. Senator Taft, who based his

support of excepting the elected official on the need to defer to the requirements of

representative government, also spoke of top decisionmaking personnel as an appropriate
category of exception. Id at 1838. Consequently, the Senate appears to have extended the
rationale for the elected-official exception to except his immediate advisers as well.

40. See id. at 4096-97 (remarks of Senator Ervin) (attorney general excepted; law clerks
and legal assistants not excepted); id. (on local level, legal counsel for county commissioners

excepted; appointed clerks and secretaries not excepted); id. at 4493 (remarks of Senator

Javits) ("personal assistant" refers to a small personal staff including, perhaps, a secretary,
administrative assistant, or legislative aide). Senator Javits utilized his experience as New York

Attorney General to illustrate that on his staff of approximately 200 lawyers and 300

supportive personnel, including stenographers, subpoena servers, and researchers, the exception
would cover only the approximately 20 persons who worked directly with the attorney general.
Id at 4097, 4493.

41. S. REP. NO. 681, 92d Cong., 2d Sess. 2, 15 (1972) (joint statement of managers); H.R.
REP. NO. 899, supra note 37, at 2, 15, [1972] U.S. CODE CONG. & AD. NEWS at

2180 (same).
42. S. REP. NO. 415, supra note 2, at 15-16 (joint statement of managers); HR. REP. No.

899, supra note 37, at 15-16, [1972] U.S. CODE CONG. & AD. NEWS at 2180 (same).
These same conclusions apply to the constitutional or legal adviser category of exception, which
was part of the original amendment. It was the adviser language of the Ervin-Allen amendment
about which Senators Williams and Javits originally expressed a need to limit the amendment.
The constitutional or legal adviser language that remained in the exception's final form is

probably now superfluous because such an adviser would be embraced within the policymaking
or personal-staff categories.
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conference managers further admonished that the exceptions are to

be construed narrowly.43
Because the legislative history establishes that the exceptions apply

only to a narrow class of appointed officials, they do not threaten

significantly the goal of aiding minority access to positions of

governmental responsibility.44 Having determined the scope of the

coverage of state and local employees, it is necessary to determine if
this reach of federal legislative power is consistent with the
Constitution.

Congressional Power to Enforce
the Fourteenth Amendment

In extending title VII coverage to state and local government
employment, Congress sought to enforce the guarantees of the equal
protection clause by exercising its power under section five of the
fourteenth amendment.45 Criteria set forth by the Supreme Court in
Katzenbach v. Morgan46 and developed in Oregon v. Mitchell41
determine whether Congress acted within the confines of its
fourteenth amendment enforcement power.
In Morgan the Court broadly construed the section five power. The

Court reversed a three-judge district court's finding that a provision
of the Voting Rights Act of 1965, which eliminated certain English

43. Id at 16.
44. The provisions as discussed on the floor of the Senate were accepted by Senator Williams

as "not at variance with or in violation of the thrust, scope, or the purpose of the legislation."
118 CONG. REC 4493 (1972). Similarly, Senator Taft indicated that his willingness to work
out a clarification of the exceptive provisions was contingent upon his refusal to accept a

proposal "taking out the guts" of the extension of title VII to state and local government
employment. Id at 1838.

45. U.S. CONST, amend. XIV, �5 (authorizing Congress to enforce "by appropriate
legislation" the provisions of the fourteenth amendment); see Fitzpatrick v. Bitzer, 96 S. Ct.
2666, 2671 (1976) (1972 amendments extending title VII coverage to state and local
government employment were exercises of Congress' power under section five of fourteenth
amendment); S. REP. No. 415, supra note 2, at 10-11 (fourteenth amendment imperative in
prohibiting discrimination by state and local governments; clause enabling Congress to enforce
amendment's guarantees by appropriate legislation is frequently overlooked and plain meaning
of Constitution allowed to lapse); H.R. REP. No. 238, supra note 2, at 19, [1972] U.S. CODE
CONG. & AD. NEWS at 2154 (application of title VII coverage to state and local government
employment firmly embodied in thirteenth and fourteenth amendment prohibitions of

discrimination); 118 CONG. REC 1816 (1972) (remarks of Senator Williams) (through use of
enabling clause of fourteenth amendment, EEOA makes promise of equal protection a reality).
Congress enacted other provisions of the EEOA under its power to regulate interstate
commerce. Id at 1839 (remarks of Senator Javits) (for antidiscrimination legislation affecting
states, section five of fourteenth amendment provides stronger basis than does interstate
commerce clause, which was source of congressional power for other provisions of EEOA); see
U.S. CONST, art. I, �8.
46. 384 U.S. 641 (1966).
47. 400 U.S. 112 (1970).
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literacy requirements for voting eligibility,48 exceeded the power
granted to Congress by section five and usurped the reserved power
of the states to establish voting qualifications for state offices.49 The
Court utilized a standard formulated by Chief Justice Marshall in
McCulloch v. Maryland50 to determine the scope of congressional
power under the necessary and proper clause.51 The test is threefold:
Congress' end must be legitimate under the Constitution; the means

must be adapted to that end; and the means must be consistent with
the letter and spirit of the Constitution.52 Significantly, the Court
specifically rejected a requirement that it first should find that the
state law in question violates the fourteenth amendment.53 This
interpretation conforms to a similar determination made in South
Carolina v. Katzenbach,5* in which the Court broadly construed the
fifteenth amendment enabling power as authorizing Congress to
fashion specific remedies to effectuate Congress' view of the terms of
that amendment.55
The rationale for the holding in Morgan is unclear, but the

majority opinion by Justice Brennan suggests two theories. The
opinion indicates that the enhanced political power of deprived
groups that results from the conferral of voting rights could be an

appropriate means to remedy governmental discrimination in the
provision of public services.56 Justice Brennan also suggested that
Congress could have determined that statutes requiring English
literacy of persons educated in schools in which the predominant
language was other than English were in themselves discriminatory57

48. 42 U.S.C. �1973b(e) (1970) (prohibits states from conditioning on the ability to read or

write English the right to vote of those educated in American-flag schools in which
predominant classroom language is other than English).

49. 384 U.S. at 646.
50. 17 U.S. (4 Wheat) 316, 421 (1819).
51. 384 U.S. at 650; see South Carolina v. Katzenbach, 383 U.S. 301, 326-27 (1966) (basic

test in all cases concerning express powers of Congress with relation to the reserve powers of
the states is the McCuttoch formulation; test applied to power of Congress under section two of
fifteenth amendment).

52. 384 U.S. at 650 (quoting McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 421 (1819)).
53. 384 U.S. at 648. Such construction would confine congressional power to implement the

amendment to the less significant role of abrogating only those state laws the judicial branch is
prepared to adjudge unconstitutional. Id at 648-49.

54. 383 U.S. 301 (1966).
55. Id at 325-27.
56. 384 U.S. at 652-54; see Oregon v. Mitchell, 400 U.S. 112, 295 (1970) (Stewart, J., with

Burger, C.J., & Blackmun, J., concurring & dissenting); Burt, Miranda and Title II: A

Morganatic Marriage, 1969 S. CT. REV. 81, 101-03 (1969). It is not clear from the majority
opinion in Morgan whether Congress actually made the determination that there was pervasive
discrimination against Puerto Ricans in the provision of government services and that this
condition could be cured by conferral of the voting franchise, or whether the Court itself
constructed this remedial objective and then attributed it to Congress. Id at 83.

57. 384 U.S. at 652-54; see Oregon v. Mitchell, 400 U.S. 112, 295 (1970) (Stewart, J., with
Burger, C.J., & Blackmun, J., concurring & dissenting); Burt, supra note 56, at 101-03.
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and that this determination by Congress might be permissible even

though a court would not reach the same conclusion in a lawsuit.58
The latter rationale implies congressional authority to define
substantive equal protection rights equivalent to the authority of the

judiciary to interpret the Constitution, thereby allowing Congress to

interpret the fourteenth amendment in ways not necessarily
consistent with judicial interpretation. In deferring to congressional
judgment, the Court in Morgan held that judicial review was limited
to determining whether the court perceives a basis for Congress'
finding that the means adopted was appropriate to the end of

enforcing the fourteenth amendment and whether the means is
consistent with the Constitution.59
Justice Harlan's dissent did not accept the majority's deference to

the congressional determination of the need for an equal protection
remedy.60 Joined by Justice Stewart, he decried the sacrifice of the

separation of the legislative and judicial functions that results if

courts permit Congress to define the substantive scope of the
fourteenth amendment.61 Justice Harlan acknowledged that to the
extent that legislative facts are relevant to this determination,
Congress' conclusions are entitled to respect,62 but Congress must

provide a legislative record justifying its findings of alleged equal
protection violations.63 Justice Harlan did not object to legislation to

cure a judicially determined constitutional violation;64 instead, he

rejected the view that Congress could determine whether a violation
existed.65
The Court's fragmented decision in Oregon v. Mitchell66 indicates

that Justice Harlan's difficulties in Morgan have persisted and that
the first ground of the Morgan analysis has emerged as the more

viable. The Court did not issue a majority opinion in Oregon, and it
appears that only Justices Brennan, White, Marshall, and Douglas

58. See Oregon v. Mitchell, 400 U.S. 112, 296 (1970) (Stewart, J., with Burger, C.J., &
Blackmun, J., concurring & dissenting).

59. 384 U.S. at 651-56.
60. See id. at 659 (Harlan, J., with Stewart, J., dissenting).
61. Id at 668. Justice Harlan criticized the majority for failing to distinguish between

questions appropriate for congressional determination and questions essentially judicial in
nature. Id. at 666.
62. Id. at 668.
63. Id at 670-71. Justice Harlan believed the majority was giving deference not to a factual

congressional finding, but to a legislative pronouncement that the state law entailed an

unconstitutional deprivation of equal protection. Id at 669.
64. See id. at 667; U.S. CONST, amend. XIV, �5. Section five empowers Congress to take

remedial measures in regard to recognized state violations of constitutional standards. 384 U.S.
at 667 (Harlan, J., with Stewart, J., dissenting).
65. 384 U.S. at 666-67 (Harlan, J., with Stewart, J., dissenting).
66. 400 U.S. 112 (1970).
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adhered to the Morgan proposition that Congress has authority to

depart from judicial interpretation of the fourteenth amendment in
deciding that a particular state statute constitutes a substantive
violation of the equal protection clause.67 Justice Stewart, joined by
Chief Justice Burger and Justice Blackmun, rejected this position,
adopting reasoning reminiscent of Justice Harlan's dissent in Morgan68
In Oregon the Court invalidated an eighteen-year-old minimum age

requirement of the Voting Rights Act Amendments of 197069 as

applied to state elections.70 With regard to Congress' power to
enforce the fourteenth amendment, Justice Stewart interpreted
Morgan as upholding congressional action to eradicate invidious
discrimination,71 but reasoned that it did not confer power on

Congress to determine violations of equal protection by defining
compelling state interests.72 Because the Court did not view state

laws establishing age qualifications as discriminating against any

minority, Congress did not have the power to overrule state

qualifications.73 Thus distinguishing age-qualification laws from the
state laws in Morgan, Justice Stewart concluded that invalidating
Congress' action in Oregon did not conflict with the earlier holding.74
Under this qualified acceptance of the rationale in Morgan, a

judicial determination of an equal protection violation is still not a

prerequisite to the validity of a congressional remedy for state action
if the condition Congress seeks to cure constitutes invidious
discrimination. Although Justice Stewart did not elaborate on what
conduct would establish such invidious discrimination, it can be

67. Id. at 141-44 (Douglas, J., concurring & dissenting) (Congress could have concluded that

18-year-olds are mature enough to vote and that to deprive them of the franchise would be
denial of equal protection); id. at 278-81 (Brennan, J., with White & Marshall, JJ., concurring &

dissenting) (Congress could have concluded rationally that exclusion of citizens 18 to 21 years
of age from the franchise is unnecessary to promote any legitimate interests the states may have
in assuring intelligent and responsible voting).

68. Id at 296 (Stewart, J., with Burger, C.J., & Blackmun, J., concurring & dissenting)
(Congress does not have power to determine what state interests are compelling).
69. Pub. L. No. 91-285, �302, 84 Stat. 314 (1970).
70. 400 U.S. at 118.
71. Id at 295-96 (Stewart, J., with Burger, C.J., & Blackmun, J., concurring & dissenting).
72. Id
73. Id. at 296.
74. See id. Justice Stewart stated that the Morgan rationale did not extend so far as to

permit nullification of the state minimum age voting statutes. Id.
Justice Black's opinion in Oregon also contained a limitation on Morgan to which none of

the other members of the Court subscribed. He stated that when federal legislation intervened
in an area reserved to the states, Congress' action must be tied more closely to the original
intent of the fourteenth amendment, to ban racial discrimination, and that the provision in the

Voting Rights Act amendments granting 18-year-old citizens the right to vote in state elections
had an insufficient nexus to racial discrimination to validate it. Id at 130 (Black, J.,
announcing the judgments of the Court). Justice Harlan's separate opinion echoed his Morgan
dissent by again questioning the Morgan decision on the separation of powers doctrine. Id at

205 (Harlan, J., concurring & dissenting).
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inferred that in legislating against discerned violations Congress may

impose remedies that restrict the activities of states only if the
remedies are consistent with legal principles and values developed by
the judiciary.75 Because the alternative line of reasoning in Morgan,
which suggests that Congress may determine substantive equal
protection requirements even if inconsistent with those established by
the courts, presently claims only three adherents on the Court,76 the
Harlan-Stewart approach appears to be a view that a majority of the
present Court would join.
Assuming the currency of the qualified-Morgan approach, what

emerges from the criteria developed by the Court is a recognition of

congressional competence under section five to interpret inde

pendently the equal protection clause as long as the interpretation is

generally consistent with judicial standards. At the same time, this
approach preserves to the judiciary the role of final arbiter of the
Constitution�the explicit desire of Justice Harlan in his Morgan
dissent and the implicit concern of Justice Stewart in Oregon.77 It
achieves this balance by granting Congress no authority to overrule
judicial equal protection standards with mere contrary pronounce
ments of substantive constitutional law, an authority that would
enlarge Congress' power vis-a-vis the judiciary. Yet, this construction
retains the vitality of Congress' section five power independent of
court action, a result emphasized by the Morgan holding. Thus, the
validity of the 1972 Act may be tested under the three-part Morgan
test, but the test must be applied in the context of judicial equal
protection standards.

75. Burt, supra note 56, at 114. See also G. GUNTHER, CONSTITUTIONAL LAW 1033
(9th ed. 1975) (Oregon may suggest that Court would defer to congressional determination that
state practices are unconstitutional if determination in accord with judicial value preferences).
Professor Cox has stated that nothing in Morgan suggested that the Court should defer to

Congress in deriving applicable legal standards to be applied in fourteenth amendment
determinations, but that Congress was required to apply the same standard as would the Court.
Cox, The Role of Congress in Constitutional Determinations, 40 U. ClNN. L. REV. 199, 234

(1971).
76. The opinion of Justices Brennan, White, and Marshall in Oregon would uphold a

congressional determination that an equal protection remedy was required if a rational basis was

demonstrated for that finding. 400 U.S. at 248-49. The primary difference between these
Justices and those favoring the Harlan-Stewart approach appears to be their characterization of
the legislative process. The former characterize it as one involving legislative factfinding to
which the Court should defer. Id. at 24849 (Brennan, J., with White & Marshall, JJ., concurring &
dissenting). The latter perceive the weighing of competing state interests required to assess

possible equal protection violations as a legal matter and thus properly left to the judicial
branch. Id. at 296 (Stewart, J., with Burger, C.J., & Blackmun, J., concurring & dissenting).

77. See 400 U.S. at 295-96 (Stewart, J., with Burger, C.J., & Blackmun, J., concurring &
dissenting); 384 U.S. at 659 (Harlan, J., with Stewart, J., dissenting); Marbury v. Madison, 5
U.S. (1 Cranch) 137, 166 (1803) (role of courts to determine finally constitutional issues).
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THE 1972 ACT SEEKS A LEGITIMATE END

By extending title VII coverage to state and local government
employees, Congress intended in 1972 to provide a remedy for

employment discrimination violative of the fourteenth amendment.78
Congress has the power under the fourteenth amendment to protect
equal employment opportunity because the Court has held that
discrimination in public employment constitutes a violation of equal
protection.79
In providing a remedy, Congress acted upon empirical evidence

that states had not complied voluntarily with the policy of equal
employment. Studies conducted by the United States Commission on

Civil Rights revealed that since 1964 discrimination in state and local
governments had persisted despite the national antidiscrimination

78. The Supreme Court in Fitzpatrick v. Bitzer upheld the extension of title VH coverage to

state employment as consistent with Congress' section five power. 96 S. Ct 2666, 2671 (1976)
(state statutory requirement in benefit plan found to discriminate against male employees in

violation of the EEOA amendments; backpay and attorneys' fees awarded).
79. See Elrod v. Burns, 96 S. Ct. 2673, 2687 (1976) (plurality opinion) (patronage dismissals

involving nonpolicymaking positions held violative of the first and fourteenth amendments);
Sugarman v. Dougall, 413 U.S. 634, 646 (1973) (state statute indiscriminately denying aliens

permanent positions in the competitive class of the state civil service held violative of equal
protection clause); Cafeteria Workers v. McElroy, 367 U.S. 886, 898-99 (1961) (public
employee cannot be constitutionally excluded from employment on arbitrary or discriminatory
grounds, but dismissal of employee from naval gun factory pursuant to authority of navy

regulations not violative of fifth amendment due process clause); Wieman v. Updegraff, 344
U.S. 183, 191-92 (1952) (statute requiring state employees to take loyalty oaths denying past
affiliation with certain organizations violates due process clause when employee is excluded

solely for membership in such organizations); United Pub. Workers v. Mitchell, 330 U.S. 75,
103-04 (1947) (Congress may not enact legislation denying federal employment on basis of

race, religion, or membership in political party; Hatch Act upheld as reasonable method of

regulating political conduct of federal employees). The Court has rejected any right-privilege
distinction, which at one time may have furnished a ground for arbitrary government action in

employment. See Elrod v. Bums, 96 S. Ct. at 2683-84. Consideration of whether an abstract right
to public employment exists only obscures the issue; it is sufficient to state that constitutional

protection does extend to the public servant. Wieman v. Updegraff, 344 U.S. at 191-92; see
Perry v. Sinderman, 408 U.S. 593, 597 (1972) (although persons may have no right to valuable

government benefit, Government may not rely on certain reasons to deny them the benefit);
Board of Regents v. Roth, 408 U.S. 564, 571 n.9 (1972) (rejects position that constitutional

guarantees inapplicable because public employment a privilege and not a right).
The Court recently held in Washington v. Davis that a complainant seeking to establish that a

public employer's actions violate the equal protection guarantee of the fifth amendment must
show discriminatory purpose or intent. 426 U.S. 229, 238-39 (1976) (unsuccessful applicants
for positions with District of Columbia police department failed to establish racially
discriminatory purpose necessary for fifth amendment claim); accord, Village of Arlington
Heights v. Metropolitan Housing Dev. Corp., 45 U.S.L.W. 4073, 4077 (U.S. Jan. 11, 1977)
(although Davis does not require a plaintiff to prove that a challenged action rests solely on

racially discriminatory purposes, nonprofit developer of integrated low-income bousing failed to

carry burden of proving such intent or purpose was a motivating factor in village's denial of

rezoning required for project). The Court in Davis did recognize Congress' power to remedy
discrimination it finds to exist in public employment by permitting complainants to recover

under title VH without a showing of actual discriminatory intent 426 U.S. at 246-48 (dictum).
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policy,80 and in some instances was even more pervasive than in the

private sector.81 Congress was impressed also by the growing size of

the work force in state and local government,82 and by the position
of this segment of the population as the largest single group of

Americans without the benefit of federal enforcement machinery to

safeguard equal employment opportunity.83 Both the House and
Senate reports described the legislators' belief that it was inimical to
the democratic form of government to allow discrimination in those

bureaucratic systems that directly affect the daily lives of the nation's
citizens.84 Congress, acting on the conviction that "[i]n our

democratic society, participatory government is a cornerstone of good

80. FOR ALL THE PEOPLE, supra note 7, at 131; see S. REP. No. 415, supra note 2, at
10; 118 CONG. REC. 1815 (1972) (remarks of Senator Williams) (well-documented
discrimination in state and local government employment a shameful condition that Congress
should eliminate). The Commission found that not only did state and local governments
consciously and overtly discriminate in hiring and promoting minority group members, but also
that they did not foster positive programs to deal with discriminatory treatment on the job.
For All the People, supra at 131.
Merit personnel systems attempt to safeguard equal job opportunity. See A. MACDONALD,

American State Government and Administration 331-32 (1946) (civil service

reform seeking employment based on merit a product of public sentiment against spoils
system). Government appointees, however, are, by definition, non-civil-service employees lacking
the protective advantages of merit personnel systems. Moreover, civil service is itself subject to
abuse that thwarts its effectiveness as a means of providing equal employment opportunity.
Many states only nominally accept the merit principle and interfere with the intent of the civil
service laws in a variety of ways. Id. at 333; see C. SNIDER, supra note 9, at 298-99 (dishonest
and inefficient administration of civil service laws allows circumvention of merit principle). The
United States Commission on Civil Rights concluded that the responsibility for the failure of

civil service to provide free and equal employment opportunities to minorities rested not only
with state and local governments, but also with the federal government. FOR ALL THE PEOPLE,
supra at 132.

81. S. REP. No. 415, supra note 2, at 10; 118 CONG. REC. 1815 (1972) (remarks of

Senator Williams).
82. See S. REP. NO. 415, supra note 2, at 9. The size of state and local government has

grown steadily since 1972. See note 6 supra.
83. H.R. REP. No. 238, supra note 2, at 18, [1972] U.S. CODE CONG. & AD. NEWS at

2153; see FOR ALL THE PEOPLE, supra note 7, at viii (prior to 1972 act, state and local
government employers were only large group of employers in the nation whose racial

employment practices almost entirely were exempt from federal nondiscrimination requirements
except for fourteenth amendment).

84. S. REP. NO. 415, supra note 2, at 10; H.R. REP. No. 238, supra note 2, at 19, [1972]
U.S. CODE CONG. & AD. NEWS at 2154. The House report noted that discrimination has a

particularly deleterious effect when it occurs in those agencies most visible to the minority
communities. Id at 17, [1972] U.S. CODE CONG. & AD. NEWS at 2153;see 118 CONG. REC.
1816 (1972) (remarks of Senator Williams) (discrimination in the employment setting undermines
public confidence in other government dealings with discriminated groups). Exclusion of
minorities from effective participation in government not only promotes ignorance of minority
problems, but also creates mistrust, alienation, and hostility to the entire process of government.
S. REP. No. 415, supra at 10. The United States Commission on Civil Rights based its report on
the theory that the civil servant makes policy and administrative decisions that have a concrete and
immediate effect on the persons living in the locality and that for these decisions to be responsive
to the needs and desires of all the people, it is essential that the persons making them be truly
representative of all segments of the population. FOR All THE PEOPLE, supra note 7, at 131.
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government,"85 imposed on states an obligation to set an example of
equal employment opportunity.86 The provision of mechanisms to
ensure compliance with the nondiscrimination policy embodied in the
equal protection clause is consistent with the value preferences
exhibited in the judiciary's effort to enforce the terms of the equal
protection guarantee.

CONGRESS CHOSE AN APPROPRIATE MEANS

Morgan requires not only that Congress strive to achieve ends that
are legitimate, but also that Congress select means appropriate to the

permissible goal.87 Although the Supreme Court recently has held
that title VII's provision for awarding money damages and attorneys'
fees against a state is consistent with eleventh amendment state

sovereignty principles,88 the Court has not ruled directly on the

appropriateness of the statutory scheme as a means to enforce the
fourteenth amendment.89 The legislative history of the Equal Employ
ment Opportunity Act of 1972 reveals that Congress reasonably
could have concluded from its legislative factfinding that extending
title VII coverage to state and local government employment was a

means plainly adapted to the end of enforcing compliance with the
national antidiscrimination policy. In light of the reasonableness of
this conclusion and the reluctance of the Court to second-guess

85. S. REP. No. 415, supra note 2, at 10; 118 CONG. REC 1815 (1972) (remarks of

Senator Williams).
86. See 118 CONG. REC 1815 (1972) (remarks of Senator Williams) (public sector should

lead the way in fight to ensure equal employment opportunity for all in our society); id. at

1837 (remarks of Senator Taft) (extension of title VII coverage to state and local government
employees important not only for full and equal employment of all Americans, but as

exemplary behavior for the private sector; if government does not set an example in this regard,
private employment can not be expected to comply). In providing for suit by the Justice

Department to enforce title VII if the EEOC fails to obtain voluntary compliance by the states

and their political subdivisions, Congress sought to emphasize the need for state leadership in

assuring equal employment opportunity. S. REP. No. 415, supra note 2, at 25.
87. See note 52 supra and accompanying text.

88. Fitzpatrick v. Bitzer, 96 S. Ct. 2666, 2671-72 (1976).
89. A lower court has read Fitzpatrick broadly to mean that the Court has recognized all of

title VII as appropriate legislation vis-a-vis the states under Congress' section five power. Usery
v. Board of Educ, 421 F. Supp. 718, 720-21 (D. Utah 1976). This is an overly broad reading of
Fitzpatrick in that the Court did not consider the appropriateness of the total statutory scheme
as it related to the states and considered the attorneys' fees provision only as it related to the
eleventh amendment issues raised by the state employer. Indeed, Justice Stevens, concurring in

Fitzpatrick, somewhat cryptically indicated his personal uncertainty over whether the 1972

amendments were actually needed to secure the guarantees of the fourteenth amendment. 96 S.

Ct. at 2670 (Stevens, J., concurring). Justice Stevens did not offer any reason for his expressed
uncertainty. See id.
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legislative findings,90 courts most likely will sustain the congressional
determination of the appropriateness of the remedy if the necessary

factual basis exists.

Congress viewed the extension of title VII remedies to public
employees as a means of more fully effectuating our national policy
of equal employment opportunity announced in the Civil Rights Act
of 1964. 91 The congressional finding of widespread dereliction on the

part of state and local government employers in failing to comply
voluntarily with equal employment obligations is comparable to the
situation that the Supreme Court considered in South Carolina v.

Katzenbach.92 There the Court rejected the contention that the

Voting Rights Act of 1965 was an improper means for Congress to

carry out its fifteenth amendment responsibility to banish racial
discrimination in voting.93 The Court held the enactment appropriate
because the legislative history disclosed that state intransigence
rendered ineffective previous congressional efforts to cope with
discrimination in the electoral process.94 Similarly, Congress had
considerable factual basis in 1972 for concluding that the failure of
states to comply voluntarily with the policies of the Civil Rights Act
of 1964 warranted provision of federal assistance to employees'
attempts to redress discriminatory treatment by state and local

government employers. Moreover, Congress believed that government
employees are entitled to at least the same benefits and protections
as those granted by title VII to employees in the private sector of the

90. E.g., Katzenbach v. Morgan, 384 U.S. 641, 653 (1966) (congressional finding that
elimination of voting restrictions would remedy existing state discrimination in providing
government services); Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) (congressional
finding that racial discrimination by restaurant affected interstate commerce); Communist Party
v. Subversive Activities Control Bd., 367 U.S. 1, 94 (1961) (congressional finding that
Communist movement intent on establishing communism throughout the world).

91. See S. REP. No. 415, supra note 2, at 4 (machinery created by 1964 Act inadequate to
assure equal employment opportunity for all citizens); H.R. REP. No. 238, supra note 2, at 3,
[1972] U.S. CODE CONG. & AD. NEWS at 2139 ("[d]espite the commitment by Congress
to the goal of equal employment opportunity . . . the machinery created by the Civil Rights
Act of 1964 is not adequate"). In addition to extending title VII to state and local government
employment, Congress adopted significant measures to tighten the enforcement mechanisms of
the Act. For example, coverage was expanded to include private employers with 15 or more

employees, a reduction from the previous minimum number of 25 employees; time limitations
for filing charges were expanded from 90 to 180 days for a charge to the EEOC and from 210
to 300 days for a charge that is first brought under state or local law; the EEOC, or the
Attorney General in a case brought against a state or local government employer, is authorized
to bring an action in a federal district court if conciliation efforts-fail. 42 U.S.C. �� 2000e(b),
2000e-5(e), -5(f) (Supp. IV 1974); see S. REP. No. 415, supra note 2, at 1-2; S. REP. No. 68l'
supra note 41, at 17 (joint statement of managers).

92. 383 U.S. 301 (1966).
93. Id. at 307.
94. Id at 309, 337.
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economy.95 To ensure the effectuation of these goals, Congress
concluded that state and local government employees must have
access to title VII remedies. Although an aggrieved government
employee could have continued to seek enforcement of his
fourteenth amendment claims in federal court, without such

provisions the expense and delay involved in pursuing a federal suit
made it unrealistic to expect disadvantaged individuals to bear the
burden.96 Title VII furnishes enforcement mechanisms that are

designed specifically to alleviate these burdens.97 In expanding title

VII, Congress also considered the aggrieved individuals98 and the
failure of state and local governments to provide programs to deal
with discrimination.99 From these factual bases, Congress reasonably
could have concluded that it was unfair to deny to state and local

government employees federal assistance in eliminating impediments
to effective redress of discriminatory employment practices and that
the enforcement mechanisms provided in title VII for redress of

private discrimination were appropriate to deal with existing public
employment discrimination.

95. Fitzpatrick v. Hrzer, 519 F.2d 559, 568 (2d Cir. 1975) (Congress intended to put public
sector employees on par with private sector employees by providing them equal access to title VH
remedies), aff'd in relevant part, 96 S. Ct 2666 (1976); S. REP. No. 415, supra note 2, at 10-11;
cf. Chandler v. Roudebush, 425 U.S. 840, 848 (1976) (1972 amendments provide federal

employees same right to trial de novo as that enjoyed by private sector employees and by state and
local government employees under the amended Civil Rights Act of 1964.
96. H.R. REP. No. 238, supra note 2, at 18, [1972] U.S. CODE CONG. & AD. NEWS at 2153.
97. Procedures designed to eliminate the need for extended litigation include the expanded

authority of the EEOC to obtain resolution of discrimination in employment practices by
conference, conciliation, and settlement. 42 U.S.C. �2000e-5(b) (Supp. IV 1974); see

Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1974) (cooperation and voluntary
compliance facilitated by expanded authority of EEOC preferred as means for achieving title
VII goals); S. REP. NO. 415, supra note 2, at 18-19 (EEOC to develop administrative expertise,
ingenuity, and sensitivity to effectuate purposes of title VII). If the EEOC fails to obtain

voluntary employer compliance, the Act provides expedited litigation, for suits by the United
States on behalf of aggrieved individuals, and for recovery of backpay when the complainant sues
on his own behalf. 42 U.S.C. �� 2000e-5(f)(l) & (4), -5(g) (Supp. IV 1974). Imposition of

attorneys' fees also has been recognized as a useful and needed tool to protect plaintiffs' civil
rights. See Torres v. Sachs, 538 F.2d 10, 13-14 (2d Cir. 1976); 42 U.S.C. �2000e-5(k) (1970)
(attorneys' fees provision). The Supreme Court upheld an award of attorneys' fees' under the
EEOA against a challenge that such an award violates state sovereignty under the eleventh
amendment. Fitzpatrick v. Bitzer, 96 S. Ct. 2666, 2671-72 (1976). In addition, title VH

provides that when a complainant sues on his own behalf, the court may appoint an attorney
to represent him and may authorize commencement of the action without payment of fees,
costs, or security. 42 U.S.C. �2000e-5(f)(l) (Supp. IV 1974).

98. S. REP. NO. 415, supra note 2, at 17; see 118 CONG. REC. 1840 (1972) (remarks of
Senator Javits).
99. For All the People, supra note 7, at 131.
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THE MEANS CHOSEN IS CONSISTENT WITH THE
CONSTITUTION

The remaining step under Morgan in an inquiry into congressional
power to enforce the fourteenth amendment is a determination
whether the exercise of the power comports with the Constitution.100
Congress must utilize its section five enforcement power without

violating other constitutional provisions101 and, therefore, may not

encroach upon powers reserved to the states. Interpreting the Equal
Employment Opportunity Act of 1972 as extending title VII

coverage to all state and local government employees other than top
policymaking and key personal-staff appointees presents two issues:
whether such an expansion of federal power into state employment
violates federalism102 and whether it interferes with the effective

operation of representative democracy103 by infringing on the exercise
of the appointment power.

Federalism. Our constitutional system contemplates a federal
government of delegated powers and state governments of reserved
powers.104 When federal and state interests overlap, a court must
resolve the conflict in a manner that preserves for each the fullest
extent of its sovereignty.105 To analyze the federalism implications in
the extension of federal enforcement machinery to promote equal
employment opportunities for state and local government appointees,
it is necessary to identify the relevant state and federal interests.

100. See Katzenbach v. Morgan, 384 U.S. 641, 656 (1966).
101. See Oregon v. Mitchell, 400 U.S. 112, 287 (1970) (Stewart, J., with Burger, C.J., &

Blackmun, J., concurring & dissenting) (even where general constitutional power exists,
Congress may not overstep the letter or spirit of any constitutional restrictions on its power);
Katzenback v. Morgan, 384 U.S. 641, 651 (1966) (Congress' fourteenth amendment
enforcement power does not extend to legislation that conflicts with letter and spirit of
Constitution); Rotunda, Congressional Power to Restrict the Jurisdiction of the Lower Federal
Courts and the Problem ofSchool Busing, 64 GEO. L.J. 839, 861-64 (1976).

102. See National League of Cities v. Usery, 96 S. Ct. 2465, 2474 (1976) (federal system
limits Congress' authority to regulate activities of states in exercise of their sovereign powers).
103. See Elrod v. Burns, 96 S. Ct. 2673, 2687 (1976) (plurality opinion) (dismissals of

policymaking employees from different party promotes valid state interest of protecting
representative government); Mayor of Philadelphia v. Educational Equality League, 415 U.S.
605, 615 (1974) (dictum) (mayor expressed valid concern that judicial oversight of
discretionary appointments may interfere with his ability to respond to electorate's mandate);
James v. Wallace, 533 F.2d 963, 968 (5th Cir. 1976) (dictum) (democratic process would be
thwarted by inability to appoint state boards and commissions from those who support policies
that form basis of Governor's election).

104. U.S. CONST, amend. X; see South Carolina v. United States, 199 U.S. 437, 448 (1905)
(dual system of national and state governments in which each has its own sphere of control).

105. South Carolina v. United States, 199 U.S. 437, 448 (1905) (duty of courts to preserve
even balance between state and federal governments, holding each to its separate sphere).
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States have interests in maintaining wide latitude in administering
their internal affairs106 and in preserving the broad discretion vested
in state executives. Constitutional considerations,107 including the
fourteenth amendment prohibition of employment discrimination,108
limit state authority to govern its affairs. Congress enacted the Equal
Employment Opportunity Act of 1972 to fulfill its fourteenth
amendment duty to ensure that all persons enjoy equal access to jobs
in the public sector and an equal opportunity to participate in public
management109 regardless of race, sex, creed, or national origin.

Last term the Supreme Court clarified the extent of congressional
authority to regulate the internal operations of states, indicating that
Congress may restrict state control over internal employment
practices to ensure state compliance with the equal protection
guarantees. In National League of Cities v. Usery110 the Court
invalidated the extension of the wage and hour provisions of the Fan-
Labor Standards Act to state and local government employers.111 The
Court held that the tenth amendment's reservation of state

sovereignty precludes Congress from subjecting "functions essential to
separate and independent existence" to regulation under the
commerce clause.112 The Court did suggest that the result might have
been different had internal state affairs been affected by legislation

106. See National League of Cities v. Usery, 96 S. Ct. 2465, 2470 (1976) (Congress'
commerce clause power limited by tenth amendment reservation of state's sovereignty to

regulate own activities qua state); Rizzo v. Goode, 423 U.S. 362, 378-79 (1976) (government
traditionally has been accorded widest latitude in dispatch of own internal affairs); South

Carolina v. United States, 199 U.S. 437, 454 (1905) (state's internal affairs are matters for its

own discretion subject only to limits imposed by Constitution).
107. See Katzenbach v. Morgan, 384 U.S. 641, 647 (1966) (state power to grant or withhold

franchise is no more immune from limitations of fourteenth amendment than any other state

action); South Carolina v. Katzenbach, 383 U.S. 301, 325 (1966) (exercise of state power

wholly within its domain not insulated from federal judicial review when state power used to

circumvent federally protected right); Ex parte Virginia, 100 U.S. 339, 346 (1880) (states
cannot disregard limitations that Constitution applies to their powers).

108. See Fitzpatrick v. Bitzer, 96 S. Ct. 2666, 2670 (1976) (Congress possesses power to

enforce fourteenth amendment against states).
109. See S. REP. No. 415, supra note 2, at 11 (inclusion of state and local government

employees within title VII protections fulfills Congress' fourteenth amendment duty to enact

appropriate legislation to ensure equal treatment for all citizens); cf. Mayor of Philadelphia v.

Educational Equality League, 415 U.S. 605, 615 (1974) (equal protection clause expresses

special regard for role of federal government in protecting rights of minority groups).
110. 96 S. Ct. 2465 (1976).
111. Id at 2474; see Fair Labor Standards Act, 29 U.S.C. � 203(d) (Supp. IV 1974) (definition

of "employer" includes public agency).
112. 96 S. Ct. at 2471, 2474; see South Carolina v. United States, 199 U.S. 437, 451 (1905)

(federal government may not prevent states from discharging ordinary functions of

government). The Court determined that the challenged provisions had displaced this aspect of
state sovereignty with federal rules by imposing substantial costs of compliance on states,
requiring relinquishment of some governmental activities, and substituting federal policy
judgments for those of the states regarding structuring of governmental services. 96 S. Ct. at
2471-73.
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passed pursuant to Congress' power under section five of the
fourteenth amendment.113
In Fitzpatrick v. Bitzer114 the Court upheld EEOA provisions

permitting private damage suits against the states.115 Taking a broad
view of Congress' fourteenth amendment powers, the Court
concluded that Congress had the authority to provide for damages
against state governments in title VII suits.116 Noting that the

provisions of the amendment "themselves embody significant
limitations on state authority," the Court reasoned that the power of

Congress to enforce the amendment requires a corollary limitation on

state authority.117 Thus, the fourteenth amendment alters the federal

system to permit Congress to regulate the states' internal

operations.118 The principles expressed in Fitzpatrick demonstrate
that the traditional balancing of state sovereignty against federal

power is inappropriate when the source of the federal power is
section five of the fourteenth amendment.119 Because state

113. 96 S. Ct. at 2474 n.17.
114. 96 S. Ct. 2666 (1976).
115. Id. at 2671; see Equal Employment Opportunity Act of 1972, 42 U.S.C. �2000e-5(g)

(Supp. IV 1974) (backpay award authorized under title VII). The eleventh amendment

precludes the federal courts from entertaining suits against a state by citizens of another state
or foreign country. U.S. CONST, amend. XI. The Court in Edelman v. Jordan previously had
construed the amendment to preclude suits against state officers for retroactive money damages
if a grant of relief would reach directly into the state fisc for satisfaction. 415 U.S. 651, 659-71
(1974).
116. 96 S. Ct. at 2671. Although Congress based many of the provisions of the 1972

amendments on its power to regulate interstate commerce, the fourteenth amendment provided
the basis for the extension of coverage to state and local government employees. See id. at

2670 n.9. See also United States v. City of Milwaukee, 395 F. Supp. 725, 728 (E.D. Wis. 1975)
(because state and local government employers are subject to the fourteenth amendment,
Congress has power to regulate state and local government employment by appropriate
legislation under fourteenth amendment regardless of effect on interstate commerce).

117. 96 S. Ct. at 2671; see Ex parte Virginia, 100 U.S. 339, 345 (1880) (fourteenth
amendment limits power of states and enlarges power of Congress).

118. See Fitzpatrick v. Bitzer, 96 S. Ct. 2666, 2671 (1976); Ex parte Virginia, 100 U.S.
339, 346 (1880) (congressional enforcement of fourteenth amendment does not invade state

sovereignty because states may not disregard constitutional limitations on their power).
The Court in Elrod v. Burns tacitly reaffirmed this fundamental alteration of the federal

system as applied to federal court enforcement of the fourteenth amendment. In the context of

patronage dismissals of nonpolicymaking county employees, only Chief Justice Burger viewed
the enforcement of the due process clause as properly raising the issue of the permissible reach
of federal limitations on state power to administer its internal affairs. See 96 S. Ct. at 2690-91
(Burger, C.J., dissenting) (National League of Cities took steps to arrest inroads on states'
power to manage own affairs).
119. See Usery v. Board of Educ, 421 F. Supp. 718, 721 (D. Utah 1976). In Board of

Education the court rejected an argument that the Age Discrimination in Employment Act
impermissibly interfered in the integral operations of state government by prohibiting age
discrimination in filling administrative vacancies in a public school system. Although the court
used a balancing approach to uphold the Act's application to state employment under the
commerce clause, it alternatively held that the Act's proscriptions define constitutional
limitations on state action under the fourteenth amendment. Id. at 720-21; see Age
Discrimination in Employment Act, 29 U.S.C. �633a (Supp. IV 1974).
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sovereignty does not extend to violations of the fourteenth
amendment, Congress displaced no state power when it sought to
enforce that amendment by extending title VLI enforcement

machinery to appointees in state and local government.120 Therefore,
the remedies provided by title VLI preserve the states' rights to

manage their own internal affairs as guaranteed by the tenth
amendment.
In Elrod v. Burns121 the Supreme Court applied its understanding

of the federal system as clarified in Fitzpatrick, holding that the
fourteenth amendment limits an elected official's discretion to dismiss
state or local government employees.122 The Court, in a plurality
opinion, ruled that certain political patronage dismissals in derogation
of state employees' rights to political belief and association are not
within the scope of constitutionally exercisable state power.123
Reasoning that the fourteenth amendment restricts the exercise of
discretion by elected state officials, the Court sanctioned federal
court intervention to enforce compliance with constitutional
proscriptions.124 As the branch primarily responsible for implementing
the provisions of the fourteenth amendment, Congress' power to
enforce those provisions can be no less than that of the federal
courts.125 Accordingly, legislative imposition of the title VII rights
and remedies to protect state and local government appointees does
not entail any unconstitutional impairment of the discretionary
power of elected officials.

Representative Form of Government. Federal legislation
does not impair state sovereignty in violation of the Constitution if

120. See Ex parte Virginia, 100 U.S. 339, 346 (1880) (congressional enforcement of

fourteenth amendment does not invade state sovereignty because terms of amendment expressly
restrict state power).
121. 96 S. Ct. 2673 (1976).
122. See id at 2679. When an appointing official is a member of the executive branch of

state or local government, the separation of powers doctrine, which may impede federal judicial
oversight of executive functions on the national level, does not apply. Id ; Mayor of Philadelphia v.

Educational Equality League, 415 U.S. 605, 615 (1974).
123. 96 S. Ct. at 2689.
124. See id at 2689-90 (district court abused discretion in denying preliminary injunction

when irreparable injury to first amendment interests shown); Sterling v. Constantin, 287 U.S.

378, 397-98 (1932) (federal judicial power may restrain Governor's discretionary action

infringing private constitutional rights); cf. Scheuer v. Rhodes, 416 U.S. 232, 248 (1974)
(Governor not immune from damage suit in federal court for deprivation of civil rights);
Saffioti v. Wilson, 392 F. Supp. 1335, 1341-43 (S.D.N.Y. 1975) (principles of comity and
federalism do not bar federal judicial review of exercise of Governor's veto power when
fourteenth amendment violation alleged).

125. See Katzenbach v. Morgan, 384 U.S. 641, 648 (1966) (Congress responsible for

implementation of fourteenth amendment); Ex parte Virginia, 100 U.S. 339, 345 (1880)
(power of Congress, not power of federal judiciary, enlarged by section five of fourteenth
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the federal statute serves to enforce constitutional restraints upon
state power. Therefore, it is necessary that discrimination covered by
the 1972 act constitute an equal protection violation. No court has
made this precise finding. The standards and value preferences evident
in the Supreme Court's responses to other forms of employment
discrimination indicate that congressional provision of a remedy for

discrimination in state and local government appointments is not

inconsistent with the direction the federal judiciary has pursued.
Last Term the Supreme Court in Elrod considered patronage

dismissals of political appointees employed in a county sheriff's
office. Five Justices agreed that a nonpolicymaking government
employee may not be discharged solely because of his political beliefs
from a job that he is performing satisfactorily.126 The Court

recognized that the employee's first amendment rights of political
belief and association are not absolute and can be curtailed by state
interests of compelling importance.127 Similarly, an individual's
fourteenth amendment right to equal protection may be restricted
when a compelling state interest is present.128 An elected state or

local official may contend that the restraints of title VII

impermissibly burden his ability to respond to the popular mandate
through use of discretionary appointment and removal powers.129 In

response to a similar objection raised by the elected county sheriff
seeking to make patronage dismissals in Elrod, the plurality of the

amendment); cf. South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966) (Congress primarily
responsible for implementation of fifteenth amendment).

126. 96 S. Ct. at 2689; id. at 2690 (Stewart, J., with Blackmun, J., concurring). The Court's
decision in Elrod adopted many of the principles established by the United States Court of

Appeals for the Seventh Circuit in Illinois State Employees Union v. Lewis. See 473 F.2d 561
(7th Cir. 1972), cert, denied, 410 U.S. 928, 943 (1973). Writing for the court in Lewis, then
Judge Stevens broke new ground in upsetting the tradition of political patronage as it applied
to such nonpolicymaking positions as janitors, clerical workers, and school teachers. The court
held that these classes of employees could not be discharged for refusing to transfer party
allegiance. Id. at 563, 576. The court concluded that the practice was fundamentally
inconsistent with traditions of democracy embodied in the first amendment. Id. at 576.

127. 96 S. Ct. at 2681, 2683.
128. See Shapiro v. Thompson, 394 U.S. 618, 631 (1969) (classifications of welfare

recipients must be based on compelling state interest to be valid; strain on state financial
resources not sufficiently compelling); Williams v. Rhodes, 393 U.S. 23, 31 (1968) (promotion
of two-party system and political stability not sufficiently compelling to justify exclusion of

minority party from state ballot).
129. See Mayor of Philadelphia v. Educational Equality League, 415 U.S. 605, 615 (1974)

(mayor contended that judicial oversight of appointments to school board nominating panel
would interfere with mayor's ability to respond to electorate's mandate). The actual power of an
elected official to implement the programs and policies of his office largely depends upon his
appointment power. See James v. Wallace, 533 F.2d 963, 968 (5th Cir. 1976) (Governor's
responsibility to execute policies that were basis of his election requires that courts not
interfere in appointment of policymaking officials); C. SNIDER, supra note 9, at 250.
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Court determined that representative democracy justified dismissal
only of appointees occupying policymaking positions.130
The Court's decision in Elrod, however, does not preclude Congress

from extending title VII coverage to policymaking appointees in state
and local government. Unlike political affiliation, which may affect
the quality of policies instituted by appointees, discrimination on the
basis of race, color, sex, religion, or national origin does not further
the valid state interest in representative government. In Elrod the
Court's recognition of the need to ensure that policies sanctioned by
the electorate are implemented effectively led to the conclusion that
dismissals of policymaking officials on the basis of political belief are
constitutionally permissible.131 Unless it is assumed that the policy
mandate of the electorate may be expressed in terms of a popular
will to discriminate,132 a person's race, color, religion, sex, or national
origin is irrelevant to the implementation of governmental policies.133
Because courts will intervene when no reasonable relationship exists
between the asserted government interest and the discriminatory state

action,134 congressional remedies enacted under section five of the

130. 96 S. Ct. at 2687, 2689 (need for political loyalty of policymaking employees and to

prevent employee who is member of different party from obstructing implementation of

policies mandated by electorate constitutes valid state interest). See also Illinois State

Employees Union v. Lewis, 473 F.2d 561, 574 (7th Cir. 1972) (state interest in public official's

right to use political philosophy as criterion in selection of employees does not outweigh
nonpolicymaking employees' first amendment right to associate with particular political party),
cert, denied, 410 U.S. 928, 943 (1973).

131. 96 S. Ct. at 2687; see Sugarman v. Dougall, 413 U.S. 634, 641-43 (1973) (state interest

in obtaining undivided loyalty of public officials justifies denial of policymaking positions to

aliens, but not secretarial or maintenance positions).
132. If the popular will supports a discriminatory policy, the courts must remedy the denial

of constitutional rights of any citizen discriminated against by the voting majority. The
commitment to the democratic process is a double-edged sword: not only must the majority's
voice rule, but the rights of the minority must be protected from unfair treatment at the hands
of the majority. See Hunter v. Erickson, 393 U.S. 385, 391 (1969) (referendum system
enacted to prevent city council from implementing any ordinance dealing with racial, religious,
or ancestral discrimination without approval of majority of city voters violates equal
protection); Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 736-37 (1964) (electorate's
approval of legislative apportionment plan that violates equal protection clause lacks
constitutional significance); Quadra v. Superior Court, 378 F. Supp. 605, 626 n.47 (N.D. Cal.
1974) (popular election of persons who select grand jury members does not immunize selection
process from judicial scrutiny under equal protection clause).

133. The criteria usually associated with an elected official's ability to implement the

policies of his office through selection of subordinates are loyalty, devotion, and philosophical
or ideological beliefs. See James v. Wallace, 386 F. Supp. 815, 826 (M.D. Ala. 1974), aff'd, 533
F.2d 963 (5th Or. 1976); Schoen, supra note 18, at 89. None of these qualifications is within the
exclusive preserve of any one race, sex, religious denomination, or nationality. See James v.

Wallace, 533 F.2d at 967 (rejection of assumption that black citizens of Alabama lack required
qualifications for appointment to state boards).

134. See Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 643 (1974) (arbitrary cutoff

dates for mandatory maternity leaves of school teachers have no rational relationship to valid

state interest in preserving continuity of instruction); Harper v. Virginia Bd. of Elections, 383

U.S. 663, 668 (1966) (exclusion of individuals from electoral process on basis of wealth, race,



1977] Coverage of Appointees 833

fourteenth amendment to remove discrimination are consistent with
the legal standards established by the courts.

Although considerations of race, color, religion, sex, or national

origin are not related to an individual's ability to perform in a

policymaking capacity, the courts may be reluctant to scrutinize

appointments to certain higher level positions because to do so would

infringe upon the elected official's right to seek counsel from, and
institute policies through, trusted associates. Congress, however, chose
to except from scrutiny only the highest policymaking and

personal-staff appointments, rather than to require the courts to defer
to the elected official's selection of all policymaking appointees as

the Supreme Court did in Elrod. Congress' power to draw factual
distinctions in its legislation exceeds the lawmaking power of federal

courts, which is limited to filling in statutory interstices.135 The Court
will defer to the legislative judgment relating to matters of proportion
and degree136 so long as Congress acts consistently with the Court's
determination of the applicable legal standard137 and the legislative
factual judgment is not wholly irrational.138 The line drawn by
Congress in title VTI, which separates the highest policymaking and

key personal -staff appointees from all other government employees,
meets the required standard of rationality.

creed, or color does not further state interest in voter qualifications and therefore violates
fourteenth amendment).

135. Mishltin, The Variousness of "Federal Law:
"

Competence and Discretion in the Choice
of National and State Rules for Decision, 105 U. PA. L. REV. 797, 800 (1957) (because
separation of powers principles are not absolute, exclusive reliance upon statutory solution to

all problems is not feasible and judicial legislation is necessary to fill in statutory interstices).
The holding of Katzenbach v. Morgan that Congress may proscribe state action under section

five of the fourteenth amendment without prior judicial determination that the state action
violates the amendment reflects this larger legislative competence to make law where the
Constitution permits statutory policymaking. See 384 U.S. 641, 651 (1966). The Supreme
Court has suggested further that in the absence of a fourteenth amendment violation Congress
could proscribe discriminatory conduct even though the Court could not. See Washington v.

Davis, 426 U.S. 229, 247-48 (1976) (although Court not prepared to impose more rigorous title
VH standards of judicial review for fourteenth amendment purposes, Congress could do so);
United States v. Guest, 383 U.S. 745, 783 n.7 (1966) (Brennan, J., with Warren, C.J., &

Douglas, J., concurring & dissenting) (primary purpose of fourteenth amendment to augment
power of Congress, not judiciary).

136. Cox, supra note 75, at 229; see Buckley v. Valeo, 424 U.S. 1, 83 (1976) (linedrawing
necessarily judgmental decision best left to congressional discretion); Burt, supra note 56, at
114 (Congress can make distinctions that Court would have difficulty explaining on principled
grounds).

137. See Cox, supra note 75, at 234 (although Congress cannot deviate from legal principles
determined by Supreme Court, it is free to apply legal standards differently when application
turns on factual questions).

138. See Massachusetts Bd. of Retirement v. Murgia, 96 S. Ct. 2562, 2567 (1976)
(distinctions drawn by legislature presumed to be valid); Buckley v. Valeo, 424 U.S. 1, 83 &
n.lll (1976) (drawing of lines left to congressional discretion subject to invalidation only if
wide of any reasonable mark).
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Not all appointive positions are instrumental to the ability of a

successful political candidate to carry out the programs and policies
sanctioned by his constituency.139 Although an elected official's
control over appointments is an important aspect of his power to
effectuate the policies approved by the voters,140 only top-level
policymaking and personal-staff appointees sufficiently affect the

quality of policy implementation to justify their unfettered selection.
Voters often judge the performance of an elected official by the
work of his personal staff. For example, a press secretary who
controls the timing and content of news stories concerning his

employer, an executive secretary who absorbs pressures directed at
the elected official, a personal secretary who screens callers, or a staff
member who answers mail addressed to the office holder can assist an
elected official in effectuating his policies or developing his image.141
Other than an elected official's personal staff, only appointees to the
highest policymaking positions in government, such as the head of a

department or agency, affect an elected official's ability to implement
his programs and policies. Appointments outside the personal-staff
area can be divided into two classes: jobs that require no

governmental decisionmaking and those positions that to varying
degrees involve some administrative decisionmaking.

Jobs utterly devoid of government-related decisionmaking, such as

those performed by janitors, elevator operators, security guards,
clerical workers, state liquor store managers, license examiners,

139. See Elrod v. Bums, 96 S. Ct 2673, 2687 (1976); James v. Wallace, 533 F.2d 963, 968
n.9. (5th Cir. 1976) (although Governor's appointments often important to enactment of

programs sanctioned by electorate, this reasoning inapplicable to appointments that have little

or no relation to political mandate); Illinois State Employees Union v. Lewis, 473 F.2d 561,
574 (7th Cir. 1972) (restriction of state employees' first amendment right to political
association justified by public executive's right to use political philosophy as criterion in

selection of policymaking appointees onlyX cert denied, 410 U.S. 943 (1973). But see Wilson

v. Kefley, 294 F. Supp. 1005, 1011 n.6 (N.D. Ga.) (three-judge court) (power of elected official to
appoint freely is necessary because official's political success depends on performance of

assistants), affd, 393 U.S. 266 (1968) (per curiam).
The Seventh Circuit's broad definition of policymaking seemingly excludes only those

positions utterly devoid of any informed government-related decisionmaking functions. See

Illinois State Employees Union v. Lewis, 473 F.2d at 578 (Campbell, J., concurring) (employee
occupies policymaking position if he engages in formulation or implementation of policy);
Indiana State Employees Ass'n v. Negley, 365 F. Supp. 225, 227-29 (S.D. Ind. 1973)
(employees occupy policymaking positions even though subject to supervisors' control because
they process sizable grant applications, conduct program reviews, and participate in drafting
state plan concerning federal grantsX aff'd, 501 F.2d 1239 (7th Or. 1974); Gould v. Walker,
356 F. Supp. 421, 424-26 (N.D. Ill 1973) (duties of assistant to director of state agency

indirectly involved in policy formulation, but directly engaged in policy implementation subject
to patronage dismissal).
140. See Mayor of Philadelphia v. Educational Equality League, 415 U.S. 610, 615 (1974);

James v. Wallace, 533 F.2d 963, 968 (5th Or. 1976).
141. See C. ADRIAN, supra note 18, at 259-62.
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highway workers, and bailiffs, do not affect the appointing officer's

ability to develop and implement policies. Because the only
government interest at this level of employment is efficient and

competent performance, discriminatory decisions to hire, fire, or

promote cannot be sanctioned under the guise of promoting the
interests of representative democracy.142
Appointees whose positions require some degree of government-

related decisionmaking, such as accountants, attorneys, and those
who allocate funds for grant programs, work together to operate the

component agencies of complex modern government.143 Appoint
ments to such positions do not affect implementation of the popular
will to such an extent that the title VII limitations jeopardize the

processes of representative government. Although decisionmaking by
agency or department subordinates contribute in varying degrees to
overall policy formation or implementation, the agency head has

primary decisionmaking responsibility. Voters exert control over

appointed administrative chiefs through the elected official who

appoints them.144 By drawing the line of title VII prohibition at the

highest level of policymaking and personal-staff appointees, Congress
not only made a rational judgment,145 but also furthered the weighty
federal interest in equal employment opportunity146 by narrowly
circumscribing the ability to discriminate in public employment. As
such, the Equal Employment Opportunity Act of 1972 comports
with the judicial preference for means least restrictive of the

142. See Schoen, supra note 18, at 76-77. An elected official always may discharge an

appointee for cause, such as insubordination or poor job performance. Elrod v. Burns, 96 S. Ct.
2673, 2686 (1976).

143. Schoen, supra note 18, at 90.
144. See C. SNIDER, supra note 9, at 252; cf. Elrod v. Burns, 96 S. Ct. 2673, 2686 (1976)

(ability of officials directly accountable to electorate to discharge employees for good cause

represents less intrusive means than political patronage for achieving government accountability
to public).
145. The factual line between the ultimate policymaker and his subordinates is clearer than

the line between policymaking and nonpolicymaking positions. See Elrod v. Burns, 96 S. Ct.
2673, 2687 (1976) (no clear line can be drawn between policymaking and nonpolicymaking
appointeess); Illinois State Employees Union v. Lewis, 473 F.2d 561, 578 (7th Cir. 1972)
(Campbell, J., concurring) (inability of court to articulate precise standard in drawing line
between policymaking and nonpolicymaking employees necessitates case-by-case resolution),
cert, denied, 410 U.S. 943 (1973). In attempting to devise a standard for future application,
Justice Brennan in Elrod indicated that employees who occupy positions involving a broad
scope of duties and advisory or supervisory roles are more likely to be performing policymaking
responsibilities. 96 S. Ct. at 2687.

146. See Mayor of Philadelphia v. Educational Equality League, 415 U.S. 605, 615 (1974)
(state interest in elected official's ability to respond to mandate of voting majority in his
appointments must be weighed against federal interests expressed in equal protection clause that
have special regard for status of minority groups).
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constitutionally protected private right,147 while fully satisfying the
need to ensure that the policies sanctioned by the electorate are

implemented effectively.
Conclusion

In extending title VII coverage to state and local government
employment, the 1972 act excepted policymaking and personal -staff
appointees. The legislative history culminating in the enactment of
the appointee exception, coupled with a congressional desire to

facilitate minority access to positions of responsibility in government,
shows a congressional intent that only the highest policymaking and

key personal-staff appointees be excepted. Analysis of the nature and
extent of Congress' power to enforce the guarantees of the equal
protection clause establishes that such a narrow exception of

appointees is consistent with judicial standards and accordingly is
within congressional power under section five of the fourteenth
amendment.
To determine the applicability of the appointee exception, a court

must examine the particular facts of each case in light of guidelines
set forth by Congress. The operative test for both policymaking and

personal-staff appointees is whether an appointee has an immediate

working relationship with the elected official and direct accounta

bility to the elected official himself.
As applied to the facts of Kyles, the test would have required

determination of how many other deputy sheriffs worked under the
elected local sheriff in addition to the one seeking title VII coverage,
as well as a determination of the immediacy of the complainant's
working relationship with the sheriff. Similarly, in Wall the court

should have determined whether all assistant district attorneys
enjoyed a close and immediate relationship with the district attorney.
In close cases in which utilization of the legislative guidelines for

interpretation of the exception leaves the applicability of the

exception in doubt, courts should consider the demands of

representative government. If the position is one that immediately
affects the office holder's implementation of policies sanctioned by
the electorate, or if the candidate's success at the polls can be traced

directly to the image portrayed by the appointee in question, then
courts should except the appointee from title VII coverage.

Donna L. Kohansky
147. See Elrod v. Burns, 96 S. Ct. 2673, 2688 (1976); Griswold v. Connecticut, 381 U.S.

479, 485 (1965) (if state end is legitimate but means adopted so broad as to include

constitutionally protected interest without necessity, the state action must be held

unconstitutional); McLaughlin v. Florida, 379 U.S. 184, 196 (1964) (law trenching on freedom

from official discrimination, even though enacted pursuant to valid state interest, will be upheld
only if necessary and not merely if rationally related to accomplishment of permissible state

policy).



THE COVERAGE OF FEDERAL EXCEPTED
SERVICE PERSONNEL UNDER THE EQUAL
EMPLOYMENT OPPORTUNITY ACT OF 1972

Introduction

Commentators in both the public and private sectors have

recognized that employment discrimination exists in the federal
government as well as in private business.1 Congress addressed this
issue in title VII of the Civil Rights Act of 19642 by directing the
President to use his existing authority to eliminate discrimination in
federal employment.3 Within a few years, however, Congress found
that administrative directives issued pursuant to the President's
Executive orders did not provide federal employees adequate
protection.4 Moreover, courts routinely dismissed federal employees'
discrimination complaints, usually on sovereign immunity grounds.5

1. E.g., S. REP. No. 415, 92d Cong., 1st Sess. 13-14 (1971); H.R. REP. No. 238, 92d
Cong., 1st Sess. 23-25 (1971), reprinted in [1972] U.S. CODE CONG. & AD. NEWS 2137,
2158-59; S. Krislov, The Negro in Federal Employment 86-105, 137-42 (1967).
See generally U.S. CIVIL SERVICE COMM'N, STUDY OF MINORITY GROUP
Employment in the Federal Government (Nov. 1973).

2. Pub. L. No. 88-352, �� 701-716, 78 Stat. 253 (1964) (current version codified at 42
U.S.C. � �2000e to 2000e-17 (Supp. IV 1974).

3. 5 U.S.C. �7151 (1970).
4. H.R. REP. No.238, supra note 1, at 23-24, [1972] U.S. CODE CONG. & AD. NEWS at

2158-59; see Exec. Order No. 11,478, 3 C.F.R. 803 (1966-1970 Compilation), as amended by
Exec. Order No. 11,590, 3 C.F.R. 153 (1971 Compilation); Exec. Order No. 11,246, 3 C.F.R.
339 (1964-1965 Compilation), as amended by Exec. Order No. 11,375, 3 C.F.R. 684

(1966-1970 Compilation). Because the procedure called for informal resolution of complaints
within the allegedly discriminatory agency, it made the agency responsible for investigating
itself. Although appeal to the Civil Service Commission was provided, the Board of Appeals
rarely reversed an agency decision. H.R. REP. NO. 238, supra at 24, [1972] U.S. CODE
CONG; & AD. NEWS at 2159. The system also required the Civil Service Commission to judge
its own practices, thereby creating a built-in conflict of interest. Id. In addition, Congress
perceived that the Civil Service Commission lacked the expertise to deal effectively with the

problem of systemic discrimination. Id.
5. Brown v. GSA, 425 U.S. 820, 826 (1976) (prior to 1972, judicial relief from federal

employment discrimination problematical due to sovereign immunity and absence of

jurisdictional base); see, e.g., Ogletree v. McNamara, 449 F.2d 93, 98-100 (6th Cir. 1971) (black
employees' class action claim that Air Force hiring, promotion, and complaint procedures
unconstitutional dismissed on sovereign immunity grounds and for failure to exhaust
administrative remedies); Blaze v. Moon, 440 F.2d 1348, 1359 (5th Cir. 1971) (per curiam)
(race discrimination complaint against Corps of Engineers dismissed on sovereign immunity
grounds); Gnotta v. United States, 415 F.2d 1271, 1277 (8th Cir. 1969) (complaint alleging
Corps of Engineers failed to promote plaintiff because of Italian ancestry dismissed on sovereign
immunity grounds), cert, denied, 397 U.S. 934 (1970). See generally Abernathy, Sovereign
Immunity in a Constitutional Government: The Federal Employment Discrimination Cases, 10
HARV. C.R.-C.L. L. REV. 322 (1975). One court, however, made backpay available as a

remedy after administrative proceedings in which the individual plaintiff proved discrimination.
Compare Chambers v. United States, 451 F.2d 1045, 1054 (Ct. Cl. 1971) (Executive order
provided adequate basis for awarding backpay to applicant denied employment for

837
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Congress sought to remedy this situation in the Equal
Employment Opportunity Act of 1972.6 The Act extended the
protections against job discrimination contained in the Civil Rights
Act of 1964 to federal government employees, thereby affording the
right to judicial review to those employees dissatisfied with the
administrative disposition of their complaints.7 These judicial review
provisions, as well as the broad prohibitions against discrimination on

the basis of race, color, religion, sex, or national origin contained in
the Equal Employment Opportunity Act of 1972, make it the
strongest and most comprehensive statutory remedy for employment
discrimination in the federal sector.8 Its effectiveness, however, could
be weakened by a yet unresolved issue of coverage: the extent to
which the Act covers federal personnel in the excepted service.

discriminatory reasons) with Allison v. United States, 451 F.2d 1035, 1039 (Ct. Cl. 1971)
(court refused to award backpay to class of National Institutes of Health employees who

proved discrimination in promotion policies; proceedings suspended to allow employees to show
injury on individualized basis). The nonintervention decisions prior to 1972 were based largely
on the courts' reluctance to interfere with the prerogative of the executive branch to control its

employment practices. Abernathy, supra at 347 n.143; see Ogletree v. McNamara, 449 F.2d at

99-100 (court may not control procedures for hiring, promotion, and termination because they
are discretionary acts in province of executive agencies).

6. Pub. L. No. 92-261, 86 Stat. 103 (1972) (codified in various sections of 42 U.S.C.
��2000e to 2000e-17 (Supp. IV 1974)). See generally BNA, THE EQUAL EMPLOYMENT
OPPORTUNITY ACT OF 1972, at 14-20 (1973) (summary of efforts to deal with employment
discrimination by federal government and government contractors prior to 1972).

7. 42 U.S.C. �2000e-16(c) (Supp. IV 1974); see 118 CONG. REC. 4922 (1972) (remarks of
Senator Williams) (statute confers on government employee right to take his complaint to
court; previously there were high barriers). Federal employees still must exhaust their
administrative remedies in either the agency or the Civil Service Commission before applying to
court. If the Commission finds discrimination, it may award appropriate relief. 42 U.S.C.

�2000e-16(b) (Supp. IV 1974). If the complainant is dissatisfied with the disposition of his
case by either the employer agency or the Civil Service Commission, he may appeal to a federal
district court where he has a right to a de novo hearing. Id �2000e-16(c); see Chandler v.

Roudebush, 425 U.S. 840, 863 (1976) (federal employees have same right to de novo review as

private sector employees).
A federal employee must seek review within 30 days after receiving notice that the agency or

the Commission has taken final action on his complaint, or, when no final action is taken,
within 180 days from the filing of the initial charge or appeal. 42 U.S.C. �2000e-16(c) (Supp.
IV 1974). Failure to comply with these procedural requirements may lead to dismissal. See
Roney v. Saxbe, 380 F. Supp. 1191, 1193 (D.D.C. 1974) (claims barred by failure to comply
with 30-day rule).

8. For example, 42 U.S.C. �1981 applies only to cases of racial discrimination. Williams v.

San Francisco Unified School Dist., 340 F. Supp. 438, 440 (N.D. Cal. 1972) (complaint alleging
discrimination against pregnant women not cognizable under section 1981);.see Dent & Martin,
Multiple Remedies for Employment Discrimination: How Many Bites at the Apple?, 16 So.
TEX. L.J. 57, 75 n.104 (1975) (weight of authority holds section 1981 is directed specifically
at racial discrimination). Moreover, suits brought under 42 U.S.C. �1981 are subject to

dismissal on sovereign immunity grounds. See Penn v. Schlesinger, 490 F.2d 700, 703 (5th Cir.

1973), rev'd per curiam on other grounds, 497 F.2d 970 (5th Cir. 1974) (en banc), cert.

denied 96 S. Ct. 2646 (1976). But cf. Bowers v. Campbell, 505 F.2d 1155, 1158 (9th Cir.

1974) (sovereign immunity poses no bar to section 1981 suit against named government
officials although it might limit relief to which claimant ultimately entitled). One commentator,

however, has concluded that the 1972 Act has serious inadequacies that resort to section 1981
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Two categories of personnel comprise the federal civil service: the

competitive service, in which personnel are selected on the basis of

competitive examination, and the excepted service, in which

personnel are appointed by the President, a department head, or an

executive agency outside the competitive civil service system.9 In the
executive branch, the excepted service consists of all civil service

positions excepted from the competitive service by statute10 or by
Civil Service Commission regulations.11

might overcome. McManis, Racial Discrimination in Government Employment: A Problem of

Remedies for Unclean Hands, 63 GEO. L.J. 1203, 1205 (1975).
The Equal Pay Act is limited to complaints of sex discrimination affecting pay issues; it does

not cover hiring and firing decisions. See 29 U.S.C. �206(d)(l) (1970). In contrast, the Equal
Employment Opportunity Act extends to "all personnel actions." 42 U.S.C. �2000e-16(a)
(Supp. IV 1974). See generally Whittier & Whittier, Employment Discrimination: Alternative
Remedies to Title VII, 43 U. Mo.K.C. L. REV. 296, 297-300 (1975).

9. See 5 U.S.C. ��2102, 2103 (1970). Section 2102 defines the competitive service to

include all civil service positions in the executive branch other than those specifically excepted
by or under statute and those filled by nomination subject to confirmation by the Senate.
Section 2103 defines the excepted service as consisting of all civil service positions not in the

competitive service.
10. See 5 U.S.C. �� 2102(a)(1)(A), 2103(a) (1970). See generally U.S. CIVIL SERVICE

Comm'n Statutory Exceptions to the Competitive Service, Report to the

Senate Comm. on Post Office and Civil Service, 93d Cong., 1st Sess. (Comm.
Print 1973). The statutory exclusions take a variety of forms. Some provide that certain named

positions shall be filled by the President alone, by a high executive official, or by the President
with the advice and consent of the Senate. E.g., 15 U.S.C. �1504 (1970) (President appoints
Assistant Secretary of Commerce); 28 U.S.C. �532 (1970) (Attorney General may appoint
Director of FBI); 50 U.S.C. �403(a) (1970) (President appoints Director of CIA subject to
Senate approval). Other statutes give named officials authority to appoint entire classes of

personnel. E.g., 22 U.S.C. �936 (1970) (Secretary of State may appoint foreign service staff
officers and employees); 28 U.S.C. �533 (1970) (Attorney General may appoint officials to

investigate matters under control of State and Justice Departments); 28 U.S.C. �561 (1970)
(President appoints United States marshals with advice and consent of Senate). A few statutes

exempt entire agencies from the competitive service or allow agencies to hire certain numbers
of personnel outside the competitive system. E.g., 28 U.S.C. �536 (1970) (FBI); 42 U.S.C.
�2473(b)(2)(A) (1970) (NASA authorized to hire 425 scientific and administrative personnel
without regard to civil service laws).

11. The President has delegated to the Civil Service Commission his authority to except
positions from the competitive service whenever practicality or the confidential or policymaking
character of the position so requires. See 5 U.S.C. �3302 (1970); Exec. Order No. 10,577, 3
C.F.R. 218, 222 (1954-1958 Compilation), reprinted as amended in 5 U.S.C. �3301 app., at
232 (1970). These administrative exceptions also cover a wide variety of appointive positions,
which the Commission has divided into three main categories. Schedule A includes positions
other than those of a confidential or policymaking character for which it is not practical
to examine applicants. 5 C.F.R. �213.3101 (1976). Schedule A includes many lower level,
agency-appointed personnel. See, e.g., id. � 213.3102(b) (cooks); id. � 213.3102(d) (attorneys);
id. �213.3102(f) (interpreters). It also includes a small category of presidential appointees and
several types of professional staff positions in the Executive Office of the President. Id.
�213.3102(c) (positions to which appointments made by President without confirmation by
Senate); id �213.3103 (positions in Office of Science and Technology, Council on

Environmental Quality, and Office of Telecommunications Policy).
Schedule B includes positions other than those of a confidential or policymaking character

for which it is not practical to hold a competitive examination. Id. �213.3201; e.g., id.
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Although all competitive service personnel are entitled to the
benefits of the Equal Employment Opportunity Act of 1972, 12 it is
unclear whether and to what extent the Act covers the approximately
400,000 appointees13 in the excepted service. Litigation regarding the
Act's coverage of excepted personnel has been both limited and
inconclusive.14 Resolution of this question therefore requires
examination of the legislative history of the Act to determine
congressional intent and consideration of possible limitations derived
from the separation of powers doctrine. Analysis of these issues
suggests that Congress intended the Equal Employment Opportunity
Act of 1972 to be read as broadly as is constitutionally permissible
and that constitutionally the statute may cover all excepted service
personnel with the exception of presidential appointees who either

�213.3204(b) (cryptographers); id. �213.3205(c) (tax specialists); id. �213.3214(a) (data
collection specialists).

Schedule C includes positions of a confidential or policymaking character. Id. �213.3301.
Secretaries and personal assistants to cabinet-level officers as well as several subcabinet-level
policymaking personnel fall within Schedule C. See id. �� 213.3301-.3399. See also id. �9.20
(noncareer executive assignments).

12. See 42 U.S.C. �2000e-16(a) (Supp. IV 1974).
13. See D. Hoff, A Graphic Presentation on the Federal Civil Service 17 (Aug. 1, 1975)

(briefing paper in the Civil Service Commission Library, Washington, D.C). As of June 1974,
38 percent of all positions in the federal government were in the excepted service. Id. at 18. Of
the 1,108,100 in the excepted service, however, 707,200 were in the Postal Service. Id. at

18-19. Because the Equal Employment Opportunity Act expressly includes postal employees,
the unresolved problems of coverage affect only the remaining 390,900. See 42 U.S.C.

�2000e-16(a) (Supp. IV 1974).
The distribution of the remaining excepted service positions by category was as follows:

184,600 excepted by statute; 132,000 in Schedule A; 3,000 in Schedule B; 1,400 in Schedule

C; and 79,900 overseas positions held by noncitizens. D. Hoff, supra at 19-20.
14. See Schmalzried v. Ford, Civ. No. 75-2065 (D.D.C., filed Dec. 10, 1975) (charge of sex

discrimination by female employee of White House news office staff). The Government
classified plaintiff Schmalzried's position as excepted under Schedule A. Defendant's Answers to

Plaintiff's Interrogatories, set II, at 2, filed Aug. 30, 1976. When plaintiff attempted to pursue
an administrative remedy, she was told that the White House did not have an Equal
Employment Opportunity Counselor, that there were no procedures for processing her

complaint, and that the Civil Service Commission had advised the White House that the Equal
Employment Opportunity Act did not apply to the White House office. Complaint at 11-12.

Although originally named as a defendant, President Ford subsequently was dismissed pursuant
to an amicus motion filed by the United States attorney. See Order, Dec. 18, 1975, at 1. The
case still is pending in the district court.
In a similar action filed by a disappointed female applicant for a White House Fellowship,

the Government settled prior to trial. Stipulation of October 7, 1976, Stier v. President's
Comm'n on White House Fellowships, Civ. No. 75-1953 (D.D.C., filed Nov. 21, 1975). White
House Fellows are excepted from the competitive service under Schedule A. 5 C.F.R.

�213.3102(z) (1976). Before the plaintiff filed her complaint, she received two contradictory
advisory opinions from the General Counsel of the Civil Service Commission. The first stated

that the Act covered White House Fellowship applicants; the second stated the opposite.
Complaint at 10. In the settlement stipulation, the defendant agreed that the sex discrimination

provisions of section 717 of the Equal Employment Opportunity Act applied to the Fellows

program and that it would so advise all future applicants for White House Fellowships.
Stipulation, supra at 1.
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have policymaking positions or enjoy a confidential working
relationship with the President.

Congressional Intent: The Language and Legislative
History of the Equal Employment Opportunity Act of 1972

Section 717(a) of the Equal Employment Opportunity Act of

1972 provides that:
All personnel actions affecting employees or applicants for

employment ... in military departments ... in executive
agencies ... in the United States Postal Service and the
Postal Rate Commission, in those units of the Government
of the District of Columbia having positions in the
competitive service, and in those units of the legislative and
judicial branches of the Federal Government having
positions in the competitive service, and in the Library of

Congress shall be made free from any discrimination based
on race, color, religion, sex, or national origin. ls

The language of this provision indicates that Congress intended a

clear distinction in coverage between the executive branch and the

legislative and judicial branches. Although the Act covers only
competitive service personnel in the legislative and judicial branches,
there is no such limitation on coverage in the executive branch. This

suggests that Congress intended to extend the Act's protection against
employment discrimination to at least some excepted service

personnel.
The legislative history of the Act, however, is equivocal on this

point. The bill originally introduced in the House provided coverage
for competitive service personnel only.16 This bill was amended on

the floor by H.R. 9247, 17 which, in addition to changing the
enforcement powers of (he Equal Employment Opportunity Commis

sion, also deleted all language providing coverage for federal
employees.18 The House passed the amended bill.19 The Senate bill

15. 42 U.S.C. �2000e-16(a) (Supp. IV 1974). "Executive agency" is defined as an executive

department, a government corporation, or an independent establishment. 5 U.S.C. �105
(1970).

16. See H.R. REP. No. 238, supra note 1, at 32, [1972] U.S. CODE CONG. & AD. NEWS
at 2167. The bill stated: "All personnel actions affecting employees [or] applicants for

employment in the competitive service of the United States . . . shall be made free from any
discrimination based on race, color, religion, sex, or national origin." Id. See generally
Subcomm. on Labor of the Senate Comm. on Labor and Public Welfare,
92d Cong., 2d Sess., Legislative History of the Equal Employment
OPPORTUNITY ACT OF 1972 (1972) [hereinafter cited as EEOA LEGISLATIVE HISTORY].

17. 117 Cong. Rec 32111-12 (1971).
18. See H.R. 9247, 92d Cong., 1st Sess. (1971), reprinted in EEOA LEGISLATIVE

HISTORY, supra note 16, at 141.
19. 117 Cong. Rec. 32113 (1971).
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contained the present language of section 717(a),20 the expansive
tone of which resembles that contained in the Executive order in
effect at the time the bill was being drafted.21 The conference
committee adopted the Senate version,22 noting only that national
security considerations might demand an exception from the Act for
certain classes of personnel.23 Senator Williams, one of the conference

managers, stated in a section-by-section analysis of the Act that
section 717(a) covered all employees having positions in the
"competitive service."24 Although this statement may support a

narrow construction of the Act, it does not expressly exclude the
excepted service from coverage.25 There is no other indication that
the committee considered the scope of the Act in terms of the
classifications of federal employees to be covered.26 Thus, the

legislative history of section 717(a) of the Equal Employment

20. See S. Rep. No. 415, 92d Cong., 1st Sess. 71 (1971).
21. See Exec. Order No. 11,478, 3 C.F.R 803 (1966-1970 Compilation). The order states:
It is the policy of the Government of the United States to provide equal opportunity
in Federal employment for all persons, to prohibit discrimination in employment
because of race, color, religion, sex, or national origin, and to promote the full
realization of equal employment opportunity through a continuing affirmative
program in each executive department and agency. This policy of equal opportunity
applies to and must be an integral part of every aspect of personnel policy and

practice in the employment, development, advancement, and treatment of civilian
employees of the Federal Government.

Id. �1, 3 C.F.R. at 804.
22. See S. REP. No. 681, 92d Cong., 2d Sess. 10 (1972) (conference report on H.R. 1746);

H.R. REP. No. 899, 92d Cong., 2d Sess. 10 (1972), reprinted in part in [1972] U.S. CODE

CONG. & AD. NEWS at 2179 (same).
23. The joint statement of the conference managers at the conference on HR. 1746 noted:

The Senate Amendment provided that all personnel actions involving Federal

employees be free from discrimination. . . . The House bill did not cover Federal

employees. The House receded. In providing the statutory basis for such appeal of
court access, it is not the intent of the Committee to subordinate any discretionary
authority or final judgment now reposed in agency heads by, or under, statute for

national security reasons ....

S. REP. NO. 681, supra note 22, at 20-21; H.R. REP. No. 899, supra note 22, at 20-21,
[1972] U.S. Code Cong. & Ad. News at 2185.

24. 118 CONG. REC. 4943 (1972) (emphasis added). In an action challenging the validity of

the Bureau of Indian Affairs' policy of giving Indians preference in employment, a three-judge
district court stated that the Equal Employment Opportunity Act emphatically prohibited
discrimination in filling all competitive civil service positions. Mancari v. Morton, 359 F. Supp.
585, 590 (D.N.M. 1973) (three-judge court) (per curiam) (employment preference for Indians

not implicitly repealed by Equal Employment Opportunity Act), rev'd on other grounds, 417

U.S. 535 (1974). Because the Mancari case did not necessitate consideration of the status of

excepted service personnel under the Act, the court's failure to mention positions outside the

competitive service is inconclusive. See id.
25. In another section-by-section analysis, a noncongressional commentator interpreted

section 717(a) as covering all executive branch employees but only competitive service

personnel in the legislative and judicial branches of the federal government. See BNA, supra
note 6, at 268.

26. See S. REP. No. 681, supra note 22 (conference report on H.R. 1746); H.R. REP. No.

899, supra note 22, [1972] U.S. CODE CONG. & AD. NEWS at 2179 (same).
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Opportunity Act of 1972 provides no clear answer, and the search
for congressional intent must focus elsewhere.

One factor in construing the appropriate reach of the Act is the

meaning Congress likely attached to the word "employees" as used in

section 717(a). Historically, Congress has drawn a distinction between

an "employee" and an "officer" in drafting statutes.27 In construing
the term "officer," the Supreme Court has focused on the manner in

which Congress created the position, specified the duties, and

prescribed the method of appointment, rather than on the character

of the duties as such.28 The courts define an "officer" as a person

appointed in a manner specified in the appointments clause of the

Constitution; any other person is an employee.29 Because the Equal
Employment Opportunity Act refers only to "employees," it might
appear that Congress did not intend to include appointed "officers."
If this interpretation is correct, at least two large classes of personnel,
United States attorneys and United States marshals, would fall

27. See 5 U.S.C. �2104 (1970) (defining "officer" for purposes of title five); id. �2150
(1970 & Supp. IV 1974) (defining "employees" for purposes of title five). Compare 18 U.S.C.

�1901 (1970) (prohibiting officers concerned with collection and disbursement of revenues

from trading with public funds) with 5 U.S.C. �� 1501-1502 (1970 & Supp. IV 1974) (defining
"officers" and "employees" at state level and prohibiting their engaging in specified political
activities) and 28 U.S.C. �1823 (1970) (repealed 1970) (officers and employees required to

furnish testimony on behalf of United States allowed travel expenses and per diem).
28. Burnap v. United States, 252 U.S. 512, 519 (1920) (government landscape architect held

to be an employee because could have been hired by Chief of Engineers of the War

Department); Beal v. United States, 182 F.2d 565, 567 (6th Cir.) (statute specifically creating
office and detailing duties required; firefighter for War Department appointed under blanket

authority in form of appropriation bill deemed employee), cert, denied, 340 U.S. 852 (1950).
The Court, however, has looked to the characteristics of the office to determine the

constitutionality of the method of appointment. See Buckley v. Valeo, 424 U.S. 1, 118-37

(1976) (per curiam) (powers of Federal Election Commission exercisable only by "Officers of

the United States" appointed in conformity with the appointments clause; appointment of
Commission members by President pro tempore of Senate and Speaker of House
unconstitutional).

29. United States v. Mouat, 124 U.S. 303, 307-08 (1887) (paymaster's clerk not officer
because no statute authorized President or Secretary of Navy to appoint); United States v.

Germaine, 99 U.S. 508, 511 (1878) (civilian surgeons appointed by Commissioner of Pensions
not officers because not appointed by "head of department" within the meaning of the

appointments clause); In re Hennen, 38 U.S. (13 Pet.) 223, 24347 (1839) (court clerks were

officers subject to discharge by judges because appointed by courts under appointments clause);
Hoeppel v. United States, 85 F.2d 237, 241 (D.C. Cir.) (West Point cadet an inferior officer
because appointed by President), cert, denied, 299 U.S. 557 (1936). Under the appointments
clause, Congress may vest the power to appoint inferior officers in the President alone, in the
courts of law, or in the heads of departments. U.S. CONST, art. II, �2, cl. 2. The courts have
held, however, that persons appointed by inferior officers are officers when their appointments
have been made with approval of a department head. Compare United States v. Hartwell, 73
U.S. (6 Wall.) 385, 393 (1867) (clerk appointed under act authorizing assistant treasurer to
appoint with approval of Secretary of Treasury held officer) and McGrath v. United States, 275
F. 294, 301 (2d Cir. 1921) (income tax inspectors appointed by Commissioner of Internal
Revenue with approval of Secretary of Treasury are officers) with United States v. Smith, 124
U.S. 525, 532-33 (1887) (clerks appointed by collector of customs not officers because
approval of Secretary of Treasury not required).
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outside the Act because members of both are appointed by the
President with the advice and consent of the Senate.30

Other congressional action, however, casts considerable doubt on
this conclusion. In 1966, Congress approved a codification of laws
concerning the organization of the federal government that specified
that "employees" as used in title five of the United States Code
includes "officers."31 Congress defined "officers" to include judges
and other individuals required by law to be appointed by the

President, a court, the heads of executive agencies, or a Secretary of
a military department,32 and revised many sections of title five to

conform to the new inclusive definition of "employees."33 Congress
amended the antidiscrimination section of title five at the same time
to reflect the new definition of "employee."34 Because the Equal
Employment Opportunity Act of 1972 was based on the
antidiscrimination provision of title five and the Executive orders

implementing that provision,35 Congress may have intended to

include appointed officers within the term "employees" as used in
the Act. Other antidiscrimination provisions of title five, which
clearly apply to noncompetitive, as well as competitive, service

personnel, further support this conclusion.36
The language in other sections of the Equal Employment

Opportunity Act of 1972 also suggests that Congress intended the
Act to cover expected service appointees as well as competitive
service personnel. Congress provided a specific exception at the state

level for elected officials and their appointed personal and

policymaking staffs.37 If Congress had intended to except all federal
employees in the excepted service other than those in the United

30. See 28 U.S.C. � 541(a) (1970) (United States attorneys); id. �561 (United States
marshals).

31. Act of Sept. 6, 1966, Pub. L. No. 89-554, �2105, 80 Stat. 409 (codified at 5 U.S.C.
�2105 (1970 & Supp. IV 1974)).
32. 5 U.S.C. �2104 (1970).
33. See, e.g., 5 U.S.C. �554 (1970) (historical and revision notes) ("officers" omitted as

included in "employees"); id. �2904 (historical and revision notes) (codification omitted
"clerk" and "officer" as included in "employee"); id. �3304 (historical and revision notes)
("employees" substituted for collector, postmaster, and other officers).

34. 5 U.S.C. �7151 (1970) (historical and revision notes) (word "Federal" deleted as

unnecessary in view of the definition of "employee" in section 2105).
35. Morton v. Mancari, 417 U.S. 535, 549 (1974) (employment preferences for Indians

exempt from Act because treated as exceptions to pre-1972 Executive orders prohibiting
employment discrimination in federal government; 1972 extension of Civil Rights Act to

government employees merely codified prior Executive orders); H.R. REP. No. 238, supra note

1, at 22-23, [;972] U.S. CODE CONG. & AD. NEWS at 2157-58.
36. See 5 U.S.C. �7152 (1970 & Supp. IV 1974) (prohibiting discrimination by reason of

marital status in executive agency or competitive service).
37. 42 U.S.C. �2000e(f) (Supp. IV 1974). See generally Comment, The Coverage of

Appointees ofState and Local Elected Officials Under the Equal Employment Opportunity Act of
1972 and Congressional Power to Enforce the Fourteenth Amendment, 65 GEO. L.J. 809 (1977).
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States Postal Service and the Postal Rate Commission from coverage
under the Act,38 it appears reasonable to assume that such an

exception would appear explicitly in the Act. Although it is possible
that Congress was unaware of the excepted service issue when it

drafted the Act,39 it is noteworthy that Congress has provided
specific exemptions for presidential appointees in other sections of
the civil service laws.40
Finally, the legislative history of the Equal Employment

Opportunity Act reveals an overriding congressional intent to abolish

discriminatory treatment in federal employment.41 A broad reading
of the Act's coverage would better effectuate this goal; if the Act
were read to include only competitive service personnel, more than

400,000 government employees, many of whom hold positions
virtually indistinguishable from those of their counterparts in the

competitive service, would be denied the benefits of the Act. Such a

result would be difficult to reconcile with the expansive language
used by Congress in justifying the need for the Act and in expressing
its underlying goal. Another question, however, remains: whether the
Constitution precludes the Act from covering all excepted service

personnel, including presidential appointees.

APossible Constitutional Limitation-The
Separation of Powers Doctrine

A separation of powers requirement, although not explicitly stated
in the Constitution, has been inferred from its underlying principles
and its provision for three separate branches of Government.42
Although the essence of the separation of powers doctrine is that
each branch of the federal government is master of its own house,
the doctrine does not require total separation of the three branches.

38. See note 13 supra.
39. See notes 24-26 supra and accompanying text.

40. E.g., 5 U.S.C. � 3324(a)(2) (1970) (Presidential appointments at GS-16 to 18 levels
exempt from requirement of Civil Service Commission approval); id. �4102(a)(2)(B)
(presidential appointees exempt from training provisions); id. �7324(d)(l>(3) (exemption
allowing employees paid from appropriation for Office of the President, heads or assistant heads
of departments, and certain employees appointed by President to take part in political
campaigns).
41. See 118 CONG. REC 4929, 4931 (1972) (remarks of Senator Cranston) (federal

government must be model of equal employment opportunity; amendment requires Government
to make all personnel actions free from discrimination); 117 CONG. REC. 32101 (1971)
(remarks of Representative Badillo) (time long overdue for federal government to put own

house in order by ending discrimination); id. at 31961 (remarks of Representative Perkins)
(equal employment opportunity of critical importance in federal service because Americans
measure quality of democracy by opportunity to participate in its processes).

42. Ex parte Grossman, 267 U.S. 87, 119 (1924).
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Instead, a series of checks and balances is provided to prevent the
excessive concentration of authority in any one branch.43 Thus, the
three branches cooperate as coordinate parts of one government, but
no one branch may preempt the constitutional field of action of
another.44

Recognizing that the selection and dismissal of executive agency
personnel is an internal function of the executive branch, the courts,
in the absence of specific statutory authorization, have exercised
restraint in reviewing the personnel actions of executive agencies.45
Historically, this has been true for discrimination complaints as well
as other types of actions.46 In the present discussion, however, the
issue is whether a statute prohibiting discrimination in the executive
branch and giving the courts the power to review alleged acts of
discrimination violates the separation of powers doctrine if read to

include all appointive executive agency positions, including presiden
tial appointees. Although the Equal Employment Opportunity Act
eliminates the necessity for judicial self-restraint in evaluating federal
employment discrimination complaints, it merely shifts the focus of

43. Buckley v. Valeo, 424 U.S. 1, 120-22 (1975) (per curiam).
44. Hampton & Co. v. United States, 276 U.S. 394, 406 (1928).
45. See Orloff v. Willoughby, 345 U.S. 83, 90 (1953) (court could not order plaintiff

commissioned because commissioning of Army officers is matter of presidential discretion over

which courts have no control); Keim v. United States, 177 U.S. 290, 294 (1900) (citing absence
of statutory authorization, refusal to review Secretary of Interior's dismissal of clerk for

inefficiency); Hills v. Eisenhart, 156 F. Supp. 902, 904 (N.D. Cal. 1957) (action by civilian

employees challenging demotions dismissed; judicial caution advised in reviewing complaints by
executive agency employees), aff'd, 256 F.2d 609 (9th Cir.), cert, denied, 358 U.S. 832 (1958).
In reviewing complaints challenging removals on grounds other than discrimination, the

courts traditionally have limited the scope of review to determining whether the removal
accorded with statutory procedural requirements, was consistent with the agency's own

regulations, and was not otherwise arbitrary or capricious. See Vitarelli v. Seaton, 359 U.S. 535,
539-40 (1959) (Schedule A appointee dismissed as security risk ordered reinstated because

departmental procedural regulations for dismissal of security risks not followed); Kaufman v.

United States, 93 F. Supp. 1019, 1019, 1022 (Ct. Cl. 1950) (IRS examiner entitled to backpay
because agency admitted dismissal not in accord with statutory procedural requirements);
Croghan v. United States, 89 F. Supp. 1002, 1004 (Ct. Cl. 1950) (denial of retirement annuity
to IRS employee discharged in accordance with statutorily prescribed procedures upheld;
dismissal not malicious or in bad faith). The courts have shown a similar reluctance to intervene
in executive agency decisionmaking with respect to appointments and promotions. See

Campbell v. Deviny, 81 F. Supp. 657, 659 (D.D.C. 1949) (action by Government Printing
Office employee to require employer to place him in supervisory position dismissed; absent

statutory provision directing judicial action, courts will not supervise executive decisionmaking
in field of personnel management).
46. See Ogletree v. McNamara, 449 F.2d 93, 99-100 (6th Cir. 1971) (black employees

allegation of discrimination by Air Force in personnel actions dismissed; court may not control

procedures for hiring, promotion, and termination because discretionary acts in province of

executive agencies); Abernathy, supra note 5, at 347 n.143 (courts reluctant to interfere with

prerogative of the executive branch to control its employment practices); cf. Davis v. Passman,
544 F.2d 865, 882 (5th Cir. 1977) (Jones, J., dissenting) (separation of powers doctrine

requires dismissal of discrimination complaint by dismissed employee of Congressman).
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the separation of powers inquiry to the interplay of congressional and
presidential power in the area of appointments.47

EXECUTIVE APPOINTMENTS AND THE SEPARATION
OF POWERS DOCTRINE

Congressional power to control the appointment of executive

agency personnel stems from the appointments clause of the

Constitution.48 The appointments clause provides for two categories
of appointees: officers nominated by the President and confirmed by
the Senate, and officers whose appointments Congress may vest in

the President alone, in the courts, or in department heads.49 Persons

in the second category are "inferior" officers.50 The Constitution,
therefore, grants Congress the power both to create offices in the
executive branch and to prescribe the method for appointing those
officers.51
Nonetheless, the extent to which Congress may utilize this power

to control the scope of executive discretion in appointments is
uncertain. Thus far, the Supreme Court has struck down as violative
of the separation of powers doctrine only the most overt and
extreme interference with the Executive's appointment power. In

Buckley v. Valeo,52 for example, the Court reaffirmed the principle
that Congress cannot appoint officers of the United States having
executive duties.53 The statutory provision at issue in Buckley

47. See Abernathy, supra note 5, at 364-68.
48. U.S. CONST, art. II, �2, cl. 2. The appointments clause states:

The President shall nominate, and by and with the advice and consent of the Senate,
shall appoint Ambassadors, other Public Ministers and Consuls, Judges of the Supreme
Court, and all other Officers of the United States, whose Appointments are not
herein otherwise provided for, and which shall be established by Law; but the

Congress may by Law vest the Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

Id.
49. United States v. Germaine, 99 U.S. 508, 509-10 (1878).
50. U.S. CONST, art. II, �2, cl. 2. It is unclear whether some officers appointed by the

President with the advice and consent of the Senate may be deemed "inferior" officers on the
basis of the nature of the duties they perform. Compare Myers v. United States, 272 U.S. 52,
158 (1928) (postmaster appointed by President with advice and consent of Senate held to be
inferior officer) with Buckley v. Valeo, 424 U.S. 1, 132 (1975) (per curiam) (principal officers
selected by President with advice and consent of Senate; Congress may authorize appointment
of inferior officers by President alone, by heads of departments, or by judiciary).

51. U.S. Const, art. II, �2, cl. 2.
52. 424 U.S. 1 (1975) (per curiam).
53. Id. at 143; see Springer v. Philippine Islands, 227 U.S. 189, 202 (1928) (legislature

cannot engraft executive duties on legislative officer because such action would usurp
Executive's power of appointment). See also Washington v. Clark, 84 F. Supp. 964, 966
(D.D.C. 1949) (dictum) (Congress may not appoint persons to executive branch or prohibit
by statute the appointment of named individuals), aff'd sub nom. Washington v. McGrath,
182 F.2d 375 (D.C. Cir. 1950), aff'd per curiam, 341 U.S. 923 (1951).
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required congressional appointment of four members of the Federal
Elections Commission, a body with both executive and legislative
responsibilities.54 The Court concluded that the duties of Commission
members were those of officers, not employees;55 because officers
must be selected by one of the means enumerated in the
appointments clause, the appointment provisions of the statute
violated the separation of powers doctrine.56
At the other end of the spectrum, the Court has recognized that

Congress may specify the duties of executive officials,57 regulate the
conduct of executive agency personnel,58 and set salary levels and
tenure provisions for employees and officers in the executive
branch.59 Furthermore, although there is no definitive ruling on the
constitutionality of the practice,60 the Court apparently has
acknowledged that Congress may prescribe classes of personnel from
which presidential and other executive appointments must be made.61
Accordingly, Congress has often qualified the President's appointment
power by specifying that appointees must meet certain qualifications
regarding citizenship, residency, age, professional attainment, or

political affiliation.62 It is arguable that if Congress may tell the
President what factors to consider, it should also be able to tell the
President what factors not to consider�for example, race, sex,
religion, or national origin as provided in the Equal Employment

54. 424 U.S. at 137-41; see 2 U.S.C. ��437c-438 (Supp. IV 1974), as amended by Federal
Election Campaign Act Amendments of 1976, Pub. L. No. 94-283, �� 101, 107-110, 90 Stat.

475, 481-86.
55. 424 U.S. at 126 & n.162. Distinguishing between officers and employees, the Court

noted that "[ejmployees are lesser functionaries subordinate to officers of the United States
whereas the Commissioners ... are not subject to the control ... of any other executive,
judicial, or legislative authority." Id.

56. See id. at 139-43.
57. Myers v. United States, 272 U.S. 52, 129 (1928); see Kendall v. United States, 37 U.S.

(12 Pet.) 522, 524 (1838) (statute directing solicitor of treasury to adjust and settle claim

against Government on contracts for carrying mail constitutional).
58. E.g., Oklahoma v. Civil Serv. Comm'n, 330 U.S. 127, 14244 (1947) (Hatch Act as

applied to state employees constitutional); United Pub. Workers v. Mitchell, 330 U.S. 75,
96-103 (1947) (Hatch Act as applied to federal employees constitutional).

59. Myers v. United States, 272 U.S. 52, 129 (1928).
60. C. Antieau, Modern Constitutional Law �11:17, at 214 (1969).
61. Myers v. United States, 272 U.S. 52, 128-29 (1928). In Myers the Court acknowledged

that Congress often prescribes qualifications for executive appointees and saw no objection to

that practice "provided . . . that the qualifications do not so limit selection and so trench upon
executive choice as to be in effect legislative designation." Id. at 128.

62. See, e.g., 5 U.S.C. � 575(b) (1970) (Administrative Conference comprised of ten

members appointed by President with no more than five being employees of federal regulatory
agencies); id �1101 (Civil Service Commission composed of three members appointed by
President with advice and consent of Senate with no more than two from same political party
and none holding another government office); 16 U.S.C. �831a(e) (1970) (TVA board members

required to be United States citizens). See generally Myers v. United States, 272 U.S. 52,
265-74 & nn.35-56 (1928) (Brandeis, J., dissenting) (extensive list of illustrative statutes).
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Opportunity Act of 1972. Based on the fifth amendment prohibition
of discrimination by the federal government,63 the latter restriction
of the President's discretion rests on a firmer constitutional
foundation than do the prescriptions of specific personnel
qualifications. Moreover, the effect of antidiscrimination measures on

the size of the pool of potential appointees is less severe, for

example, than a requirement that an appointee be from a particular
political party.
A recent Supreme Court case dealing with the discretionary

appointment power of an elected municipal official, however,
cautions against facile adoption of this conclusion. In Mayor of
Philadelphia v. Educational Equality League64 plaintiffs alleged
that the mayor of Philadelphia had violated the fourteenth
amendment by discriminating against blacks in making appoint
ments to a city board.65 Defendants contended that separation of

powers principles precluded the court from reviewing a

discretionary appointment by an elected official.66 Although the

Supreme Court found the separation of powers doctrine

inapplicable to state and local governments,67 it acknowledged
that a constitutional issue could arise where judicial oversight
interfered with an elected official's discretionary appointment
power.68 The Court avoided a decision on the merits of this issue

by finding no proof of discrimination,69 but it recognized the
need to balance in future cases the ability of an elected official
to respond to his constituents' mandate through discretionary
appointments and the federal government's role in protecting the

rights of minorities.70 Educational Equality League therefore

63. Although the fifth amendment contains no equal protection clause, its due process clause

prohibits unjustifiable discrimination in much the same way as does the equal protection clause
of the fourteenth amendment. See Schneider v. Rusk, 377 U.S. 163, 168 (1964); Boiling v.

Sharpe, 347 U.S. 497, 499 (1954).
64. 415 U.S. 605 (1974).
65. Id. at 609.
66. Id. at 609-10.
67. Id. at 615 & n.13.
68. Id. at 615; see James v. Wallace, 386 F. Supp. 815, 820 (M.D. Ala. 1974) (although

federal court has no authority to control discretionary appointments of elected state officials,
discrimination in appointments is impermissible; plaintiff failed to prove Governor

discriminated).
69. 415 U.S. at 616. The Court had reached a similar conclusion in a prior case alleging

discriminatory exclusion of blacks from a county jury commission. See Carter v. Jury Comm'n,
396 U.S. 320, 338 (1970) (many problems in federal court ordering Governor to exercise
discretion in a particular way).

70. See 415 U.S. at 615. Although the question presented in Educational Equality League
arose in a municipal rather than a federal context, the Court exhibited concern about the
constitutional problems raised by judicial oversight of discretionary appointments by elected
officials in general. See id.
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suggests that construing the Equal Employment Opportunity Act
of 1972 to include all excepted service personnel, including
discretionary presidential appointees, may raise constitutional
difficulties.

EXECUTIVE REMOVALS AND THE SEPARATION

OF POWERS DOCTRINE

In United States v. Perkins,11 the first of a trilogy of cases

dealing with the power of Congress to restrict executive removals,
the Supreme Court established that Congress may regulate the
power of department heads to dismiss officials whom they
appoint.72 The Court reasoned that because the head of a

department has no constitutional power other than that given him
by Congress, he must be governed by the legislation giving him
such power.73
Forty years after Perkins, the Court in Myers v. United

States14 invalidated a congressionally imposed limitation on the
President's power of removal. In Myers a postmaster contested his

discharge on the ground that the President had not complied
with a statute permitting removal of postmasters only with the
advice and consent of the Senate.75 The Government maintained
that the requirement of Senate consent was invalid because article
II of the Constitution gave the President exclusive power to
remove officers he had appointed with the advice and consent of
the Senate.76 The Court agreed, holding the law unconstitu
tional.77 In addition to relying on historical precedent and
constitutional history, the Court concluded that the President
could not carry out his constitutional duty to see that the laws
are faithfully executed unless he could remove subordinates whom
he considered inefficient, disloyal, or negligent.78 Although the

71. 116 U.S. 483 (1886).
72. Id at 485. In Perkins the Secretary of the Navy discharged a cadet-engineer in

contravention of a statute specifying that such officers could be discharged only by
court-martial. Id. at 484. The Court rejected the defendant's argument that restricting his power
to remove was an unconstitutional infringement upon the power of the Executive. Id. The
Court reasoned that the constitutional authority of Congress to vest the appointment of inferior
officers in the heads of departments implies authority to regulate the removal power. Id. at

485.
73. Id The Court refused to decide the issue of congressional limitations on the President's

removal power because the facts in Perkins did not require it. Id. at 484.
74. 272 U.S. 52 (1926).
75. Id at 106-08.
76. Id. at 108.
77. Id. at 176.
78. See id at 117, 122, 134-35.
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majority in Myers indicated that the limitations on congressional
authority over the President's removal power applied to inferior,
as well as principal, officers,79 Justice Brandeis strongly dissented,
stressing the importance of the legislature's ability to protect
public servants from arbitrary executive action.80

The Court clarified the Myers holding in Humphrey's Executor

v. United States.81 An FTC Commissioner, appointed with the

advice and consent of the Senate, alleged that the President had
removed him for political reasons, thereby violating a statute

allowing removal of FTC commissioners only for cause.82 The

Court held that Congress could limit the President's power to

remove officers appointed by him if the office was of a

legislative or judicial rather than a "purely executive" nature.83
The Court described purely executive officers as mere units in

the executive department inherently subject to the President's
exclusive and illimitable power of removal.84 In contrast, Congress
authorized members of the Federal Trade Commission to exercise

quasi-legislative and quasi-judicial powers that necessitated political
independence from the executive branch.85

The Perkins, Myers, and Humphrey's Executor opinions indicate
that there is no constitutional impediment to reading the Equal
Employment Opportunity Act of 1972 to cover removals,
appointments, and other personnel actions by department heads in

general and by the President in connection with quasi-legislative and

79. Id at 134-35.
80. Id. at 294-95 (Brandeis, J., dissenting). At least one commentator has predicted that the

view of the dissenters in Myers ultimately will prevail. 2 C. ANTIEAU, supra note 60, �13:18,
at 521.

81. 295 U.S. 602 (1935).
82. Id. at 618-20. It was undisputed that the removal was politically motivated. Id.
83. Id. at 630-32. The Court acknowledged, however, that doubt remained as to the scope

of the President's removal power over officers whose duties fall between the purely executive

on the one hand and legislative or judicial on the other. Id. at 632. In Wiener v. United States
the Court resolved the doubt in favor of a war claims commissioner dismissed by the President
for political reasons. 357 U.S. 349, 356 (1958). The Court found that the Commission was an

independent agency and, therefore, that the President could not summarily remove a

commissioner. Id. at 355-56.
Lower courts also have interpreted the meaning of "purely executive" officer. E.g., Martin v.

Tobin, 451 F.2d 1335, 1336 (9th Cir. 1971) (per curiam) (United States marshal appointed by
President with advice and consent of Senate for four-year term is executive officer removable

by President prior to expiration of term); Morgan v. TVA, 115 F.2d 990, 993-94 (6th Cir.

1940) (President's power to remove TVA director who exercised predominantly executive or

administrative functions not limited to causes enumerated in statute), cert, denied, 312 U.S.
701 (1941).
84. 295 U.S. at 627.
85. Id. at 624-25, 628.
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quasi-judicial appointees.86 The broad language in Humphrey's
Executor, however, suggests that one cannot constitutionally
construe the Act to include presidential removal actions involving
purely executive officials.

This reasoning is subject to attack on several grounds. First,
the Court's observations in Humphrey's Executor concerning
purely executive officers are dicta.87 Second, in both Myers and
Humphrey's Executor the Court saw no constitutional considera
tions to weigh against the removal power; neither case involved

allegations of discrimination as the grounds for dismissal. Even

though limitations on the President's removal power may be

unjustified when unfitness for duty is at issue, the issue becomes

significantly more complex when an elected official's removal

power conflicts with an individual's constitutional right to

nondiscriminatory treatment in employment. Moreover, it is

unlikely that the Court still would endorse the reach of Myers to

lower level, "inferior" officers.
In a recent decision, Elrod v. Burns,88 the Court retreated

from Myers by striking down as unconstitutional the removal by
an elected county official of nonpolicymaking appointees on the
basis of political affiliation.89 The county officials argued that
under Myers the separation of powers doctrine precluded judicial
oversight of the executive's exercise of the power of appointment
or removal.90 The Court perfunctorily rejected the defendants'

argument, finding separation of powers principles inapplicable to

the relationship between the federal judiciary and the states.91
The Court also stated: "More fundamentally . . . the answer to

petitioners' objection is that there can be no impairment of

86. The Supreme Court has recognized that congressional control over the President's power
of removal represents a greater limitation on the executive branch than does control over

appointments. Myers v. United States, 272 U.S. 52, 121 (1928). Consequently, if Congress can

control the removal power subject to the limitations imposed by Perkins and Humphrey 's

Executor, it should be able to control appointments and other personnel actions in the same

way.
87. The Court mentioned the importance of an unlimited power of removal only in the

context of distinguishing Myers. Id. The Court expressly stated in Myers the rule that general
expressions that go beyond the facts of a case may be respected but are not controlling. Id. at

142 (citing Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399 (1821)).
88. 96 S. Ct. 2673 (1976).
89. See id. at 2689 (plurality opinion). In Elrod a class of Republican, non-civil-service

employees of the Cook County Sheriff's office contested their removal by the newly-elected
Democratic sheriff, alleging violations of the first and fourteenth amendments and several civil

rights statutes. Id. at 2678-79. After reviewing various policy justifications for patronage
employment, the Court found that the practice infringed on the first amendment rights of the

nonpolicymaking personnel. Id. at 2689.
90. Id. at 2679.
91. Id.
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executive power, whether on the state or the federal level, where
actions pursuant to that power are impermissible under the
Constitution."92 The respondents in Elrod also argued that
patronage dismissals were required so that new administrations
could depend on loyal employees to implement the policies
supposedly sanctioned by the electorate.93 The Court acknowl
edged that this justification has some merit, but held that
limiting patronage dismissals to policymaking positions would
achieve this goal.94 By distinguishing between policymaking and

nonpolicymaking positions, the Court placed in doubt the
continued applicability of Myers to lower level, nonpolicymaking
personnel.
In sum, Myers and Humphrey's Executor do not foreclose the

possibility of construing the Equal Employment Opportunity Act
of 1972 to include at least some removal actions involving purely
executive presidential appointees. On the other hand, the

underlying consideration in Myers retains its original vitality: the
President must have sufficient discretion over appointments and
removals to enable him to see that the laws are faithfully
executed and to respond to his electoral mandate.95 Yet, it is
equally clear that the President may not exercise his appointment
or removal power in a manner that is inconsistent with the
Constitution.96 Determining the constitutionally permissible reach
of the Equal Employment Opportunity Act of 1972 therefore
requires a distinction between the officials whom the President
must have unfettered discretion to appoint and dismiss under the
separation of powers doctrine and those over whom his power
may be restricted. Resolution of this issue involves balancing the
need for broad discretion in making executive appointments with
the equal protection guarantees embodied in the fifth amend
ment.97

92. Id (dictum) (emphasis added).
93. Id. at 2687.
94. Id.
95. See id (elected officials may dismiss policymakers on patronage grounds to

ensure implementation of policies sanctioned by electorate); James v. Wallace, 386 F. Supp.
815, 819-20 (M.D. Ala. 1974) (Governor must be given free discretion to select administrative
officers because accountable at the polls, but discretion limited by dictates of fourteenth
amendment); Wilson v. Kelly, 294 F. Supp. 1005, 1011 n.6 (N.D. Ga. 1968) (dictum) (because
elected official will be judged on own performance and that of appointed assistants, he may
exercise appointment power freely).

96. See Elrod v. Burns, 96 S. Ct. 2673, 2679 (1976) (dictum).
97. See id. at 2683-89 (defendants failed to show compelling governmental interest justifying

infringement of first amendment rights by patronage dismissals of nonpolicymaking
appointees); cf. United States v. Nixon, 418 U.S. 683, 706 (1974) (reconciling assertion of
absolute executive privilege based on separation of powers doctrine with needs of judicial
process).
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Proposed Criteria for Determining Appropriate Coverage
of the Equal Employment Opportunity Act of 1972

In determining which excepted service personnel the Equal
Employment Act of 1972 covers and which it excepts, one again
must look to the legislative history of the Act and to the cases

involving separation of powers. Congress intended the coverage of
the Act to be as broad as possible. In addition, the
comprehensive language of successive Executive orders regarding
discrimination in federal employment also suggest strong presi
dential commitment to the protection of all federal employees,
implying that any exception for presidential appointees should be
narrow.98 On the other hand, the Supreme Court has
indicated that an executive official's discretionary appointment
power may extend beyond his immediate staff,99 and that one

must distinguish between policymaking and nonpolicymaking
appointeees in determining whether elected officials may remove

summarily those appointees from their jobs.100 These considera
tions suggest that courts should construe the Act to except
presidential appointees who either exercise policymaking functions
or have a confidential working relationship with the President.
Absent such an explicit exemption, the Act might violate the
separation of powers doctrine. Because the nature of constitu
tional adjudication requires the courts to uphold the constitu

tionality of a statute whenever possible,101 the Act should be
interpreted to incorporate an exception for presidential ap
pointees similar to that provided in the Act for appointees of
elected state and local officials.102

98. See Exec. Order No. 11,246, 3 C.F.R. 339 (1964-1965 Compilation), as amended by
Exec. Order No. 11,375, 3 C.F.R. 684 (1966-1970 Compilation); Exec. Order No. 11,478, 3
C.F.R. 803 (1966-1970 Compilation), as amended by Exec. Order No. 11,590, 3 C.F.R. 153

(1971 Compilation). Under the order currently in effect, the antidiscrimination policy of the

federal government extends to "all persons." Exec. Order No. 11,478, 3 C.F.R. 803 (1966-1970
Compilation), as amended by Exec. Order No. 11,590, 3 C.F.R. 153 (1971 Compilation).
Congress viewed the Equal Employment Opportunity Act as a codification of prior Executive
orders. See H.R. REP. No. 238, supra note 1, at 21-22, [1972] U.S. CODE CONG. & AD.

NEWS at 2157-58.
99. See Mayor of Philadelphia v. Educational Equality League, 415 U.S. 605, 614-15 (1974).
100. See Elrod v. Burns, 96 S. Ct. 2673, 2687 (1976); cf. James v. Wallace, 386 F. Supp.

815, 817 (M.D. Ala. 1974) (may be considerable difference between discretionary power of

elected official to appoint to policymaking board and discretionary power' to appoint to

nonpolicymaking positions).
101. Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973) (facial overbreadth not invoked when

court can place limiting construction on statute).
102. See 42 U.S.C. �2000e(f) (Supp. IV 1974). The section provides an exemption for

any person elected to public office in any State or political subdivision of any State

by the qualified voters thereof, or any person chosen by such officer to be on such

officer's personal staff, or an appointee on the policymaking level or an immediate

adviser with respect to the exercise of the constitutional or legal powers of the office.

Id.
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This conclusion finds support in a fundamental policy
consideration as well as in statements made by the Supreme
Court. If an individual appointee either has a close personal
relationship with the President or engages in a policymaking
function with respect to major issues, the President should be

able to appoint and dismiss him at will without regard to any

potential challenge in the courts. When the aggrieved party holds

some other position, however, he should be afforded the right to
challenge any discriminatory action because his retention or

appointment would not jeopardize the President's ability to

implement his programs. Because the President seldom becomes

involved other than on a pro forma basis with appointments in

the latter category, the encroachment upon the executive branch
would be more theoretical than real.

Furthermore, the federal structure renders the problem of

distinguishing between policymaking and nonpolicymaking posi
tions103 more manageable than it is at the state level. For

example, the President's express constitutional authority to

appoint Supreme Court Justices, ambassadors, and consuls104
would except these positions from coverage under the Act.105 In

addition, virtually all of the individually-named presidential appoint
ments authorized by statute safely can be presumed to be of a

policymaking or confidential nature; the opposite conclusion is

appropriate for those positions authorized to be filled under blanket,
position-wide exceptions to the competitive service.106 For example,
United States marshals and United States attorneys would be covered
under the Act;107 the Director of the CIA or an Assistant Secretary
would not.108 Likewise, presidential appointments authorized under
Schedule A of the Civil Service Commission regulations would be

pr-

103. The Court recognized this problem in Elrod v. Burns, suggesting that the determination
should rest on the nature of the appointee's responsibilities. 96 S. Ct. 2673, 2687 (1976). The
Court noted that an employee who has broad, ill-defined responsibilities or acts as an adviser or
devises plans for the implementation of broad goals is likely to be functioning in a

policymaking position. Id.
104. U.S. CONST, art. II, �2, cl. 2.
105. Cf. Perkins v. United States, 116 U.S. 483, 485 (1885) (because department head

derives prerogative of appointment exclusively from congressional legislation, Congress may
limit his discretion concerning appointments and other personnel actions).

106. See notes 10-11 supra and accompanying text (examples of statutory exceptions). See
generally SENATE COMM. ON POST OFFICE AND CIVIL SERVICE, 93D CONG., 1ST
SESS., REPORT ON UNITED STATES GOVERNMENT POLICY AND SUPPORTING
POSITIONS (Comm. Print 1973).

107. By statute, the President is authorized to appoint all members of both of these classes,
subject to the advice and consent of the Senate. See 28 U.S.C. � 541(a) (1970) (United States
attorneys); id �561 (United States marshals).

108. See 15 U.S.C. �1504 (1970) (President appoints Assistant Secretary of Commerce); 50
U.S.C. �403(a) (1970) (President appoints Director of CIA subject to Senate approval).
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subject to the Act because by definition these positions are not of a
confidential or policymaking nature.109

Conclusion

Both the language and the legislative history of the Equal
Employment Opportunity Act of 1972 suggest that Congress
intended to extend the coverage of the Act to excepted as well as

competitive service personnel. This reading, however, raises a

constitutional issue regarding the separation of powers doctrine.
Construing the Act to except presidential appointees who enjoy a

confidential working relationship with the President or who function
in a policymaking capacity resolves this issue. Actions involving such

persons, which are likely to be infrequent, represent the only
necessary exceptions to full coverage of federal personnel in the
executive branch under the Equal Employment Opportunity Act of
1972.

Karen L. Grimm

109. See note 11 supra. Under the recommended test, the Act would protect the former

appointee to the White House news office staff in the case now pending in district court. See

Schmalzried v. Ford, Civ. No. 75-2065 (D.D.C., filed Dec. 10, 1975).
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AGAINST Our WILL by Susan Brownmiller. New York: Simon &

Schuster, 1975. Pp. 472. $10.95 (hardcover). New York: Bantam

Books, 1976. Pp. 560. $2.75 (paperback).

This polemical history of rape relies more on the techniques of

pugilism than on historical analysis to pound home its message:
"From prehistoric times to the present, . . . rape has played a critical
function .... [as] a conscious process of intimidation by which
all men keep all women in a state of fear."1 Against Our Will is

disturbing because the appalling saga it chronicles deserves more

careful research and less contentious analysis than that accorded it by
Brownmiller. Yet, one suspects that in the end the author

accomplishes her real purpose�not, as she proclaims, to "give rape its

history,"2 but to give victims of rape their advocate�a difficult task
which Brownmiller undertakes with consummate vigor and commit
ment. Moreover, in the course of her narrative she argues for a

compendium of well-thought-out proposals for the reform of criminal
laws governing rape and other sex offenses.
Brownmiller believes rape is as significant a political event as it is a

criminal one. Rapists are not merely "aggressive, hostile youth who
choose ... to do violence to women,"3 but

violence-prone young men . . . [upon whose shoulders] rests
an age-old burden that amounts to an historic mission: the

perpetuation of male domination over women by
force .... Rather than society's aberrants or 'spoilers of

purity,' men who commit rape have served in effect as

front-line masculine shock troops, terrorist guerrillas in the

longest sustained battle the world has ever known.4

Describing herself as "an irascible white feminist,"5 the author treats
the history of rape as one of politically motivated intimidation and
violence by men against women. Not surprisingly, such abuse has

reached crescendos when war has legitimized intimidation and violence.
In Brownmiller's view:

1. S. Brownmiller, Against Our Will 15 (1975) (emphasis in original) [hereinafter
cited as BROWNMILLER].

2. Id. at 404.
3. Id. at 176.
4. Id. at 209.
5. Id. at 213.
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War provides men with the perfect psychologic backdrop to
give vent to their contempt for women. The very maleness
of the military�the brute power of weaponry exclusive to
their hands, the spiritual bonding of men at arms, the
manly discipline of orders given and orders obeyed, the
simple logic of the hierarchical command�confirms for
men what they long suspect, that women are peripheral,
irrelevant to the world that counts, passive spectators to
the action in the center ring.6

During an historical expedition through wars from Troy to Vietnam,
Brownmiller notes the tendency of historians to blunt the atrocity of

rape connected with such "apocalyptic events, . . . [partly] because it
is so unpleasant, so shocking that we would prefer to consider it

exaggeration,"7 and partly because "as we know, the experience of
women is always suspect, and discounted."8 Brownmiller effectively
decimates insubstantial scholarship by other historians who assert that
rape reports in war lack credibility.9
Unfortunately though, her own scholarship is sometimes fraught

with hyperbole and inaccuracy that detracts from, rather than

emphasizes, the brutality and trauma to which rape victims have been
subjected. For example, to support views she is unable to sustain by
more substantial research, she relies on what others "think" or

"believe" about rape.10 Most disturbingly, she condemns significant
empirical research by eminent female psychoanalysts whose offense, in
Brownmiller's view, is that they "chose to compromise their own

sex"11 by reporting conclusions contrary to those she would have

preferred them to have reached.12
But if Brownmiller's overriding commitment as a feminist

advocate�"a woman totally committed to the feminist cause,"13 as

she portrays herself�now and then mars the reliability and objectivity
of her scholarship, it is from this same source that Against Our Will

6. Id at 32.
7. Id at 114.
8. Id.
9. E.g., id. at 47-48 (criticism of J. READ, ATROCITY PROPAGANDA 1914-1919 (1941)).
10. See BROWNMILLER at 347-74 (relying upon testimony of various rape victims not

given in court under oath but rather at feminist rallies); id at 131 (citing what William Kunstler

"speculated" to be the role played by New Jersey Ku Klux Han in adultery and murder case);
id at 98 (citing what one newspaper reporter "believed" and "thought" about alleged rapes in

Vietnam). In one instance Brownmiller presents a view as one she wishes could be supported by
research, but concedes is sustainable only by folklore. Id at 269 (alleging pattern of rape

committed by police). See also Schwartz, Book Review, THE NATION, Nov. 29, 1975, at 566,
566-68 (criticism of Brownmiller's scholarship).
11. BROWNMILLER at 322.
12. See id at 315-25 (criticism of theories of Helene Deutsch and Karen Homey).
13. Id at 112.
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derives its appeal. The book is perceptive as well as pugnacious. The
first person pronoun in its title proclaims that it could have been
written only by a woman, and the author leaves no question about
how she feels: "A huge disparity in thought�male logic versus female
logic�affects perception of rape to this very day, confounding the

analytic processes of some of the best legal minds."14 In the author's
view, this disparity affects how rape is defined;15 how rape is

reported;16 how rape victims are viewed by society�why they are

suspected, urged not to resist, and, indeed, "trained to be rape
victims"1 7-and the origin and application of laws related to rape.

Rape, Brownmiller reports, did not develop as a crime against the
person, but rather "entered the law through the back door, as it

were, as a property crime of man against man," with

"[w]oman. . .viewed as the property."18 Because society traditionally
categorized rape as an offense involving the taking of a woman as

property from her spouse, there could be no rape within a

14. Id. at 377.
15. E.g., id at 174-75 (feminist definition of rape differs from that of criminal justice

system). Brownmiller argues that rape occurs whenever a man forces a woman to have
intercourse with him against her will, and she asserts that "this is not and never has been the
legal definition," which often requires evidence of force by the rapist, resistance by the victim,
and corroborative evidence. Id. at 18.
16. BROWNMILLER at 101, 175, 369 (contention that rape among most under-reported

criminal offenses). Brownmiller attributes the low rate at which women report rapes at least in
part to the inveterate skepticism of male police officers toward complaints by female victims.
Id. at 366. She makes a strong case that male police officers traditionally have discriminated
against rape victims, noting that when New York City created a special squad commanded by
policewomen to handle rape complaints, the rate of alleged false reports decreased from fifteen
to two percent. Id. at 366, 387.
Although her fundamental argument is persuasive, Brownmiller's statistics as to the unusually

low rate at which rapes are reported are questionable. Recent studies reflect that in 1972
between 46 and 61 percent of rape victimizations were reported to the police, and that the
reporting rate for rape equaled or exceeded that for other serious felonies like robbery,
aggravated assault, and larceny. LEAA, U.S. DEP'T OF JUSTICE, CRIMINAL
Victimization Surveys in the Nation's Five Largest Cities 61-62 (1975).

17. BROWNMILLER at 309. Brownmiller disputes the traditional advice given to women by
police not to resist rapists. Although conceding that a "quid pro quo�rape in exchange for life,
or rape in exchange for a good-faith guarantee against hurtful or disfiguring physical
damage�dominates the female mentality in rape," she asserts that nevertheless "it has never

been demonstrated that resistance on the part of a rape victim in an attempt to escape
'provokes' an assailant to commit an act of murder." Id. at 207, 358. Likewise, a victim's
"numb compliance or lack of resistance" gives her no blanket assurance against "gratuitous
physical damage." Id. at 361.

18. Id at 18. Brownmiller later elaborates:

[Although] the law has come some distance since its beginnings when rape meant
simply and conclusively the theft of a father's daughter's virginity, a specialized crime
that damaged valuable goods before they could reach the matrimonial mar

ket modern legal perceptions of rape are rooted still in ancient male concepts of
property.

Id. at 376.
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marriage.19 Brownmiller asserts that the better view of rape would
categorize it as a criminal offense "midway between robbery and
assault" because rape involves both a physical attack and a

" 'taking'
of sex."20 Viewing it in this context, she advocates a number of
changes in the criminal law relating to rape and other sexual assaults.
First, criminal sanctions for rape must be consistent with its status

as an assault offense.21 In addition, the gravity of a rape ought to be
gauged by the manner of assault, the severity of the injury inflicted,
and the number of participating offenders,22 not by the victim's
gender.23 In urging the promulgation of "gender-free, non-activity-
specific" laws governing all sexual assaults, Brownmiller further suggests
that the concept of forcible genital copulation as the most heinous
sexual assault that a victim could bear is outmoded and that such
other violent sexual assaults as forcible sodomy should command
equal penalties.24

Second, although she acknowledges the legitimacy of fear of false
accusation in rape prosecutions, Brownmiller urges changes in special
evidentiary requirements that uniquely encumber rape prosecutions,
such as those relating to consent, resistance, the victim's chastity, and
corroboration of the victim's testimony.25 Conceding that "on the
face of it rape laws appear almost reasonable in the interrelated areas

of force, resistance and consent," the author nevertheless observes
that under these constraints juries are "extremely reluctant to
convict."26 She argues, for example, that the rape victim's special
burden of proof, which requires her to show that she resisted within
reason and that her eventual compliance did not amount to tacit
consent, is unfair because victims of other violent crimes do not have
to make such showings.27 Similarly, Brownmiller urges that courts

19. See id. at 29, 380. The author also might have identified a relationship between the

concept of woman as property and the corroboration requirement prohibiting conviction for

sex offenses unless physical evidence or other witnesses corroborate the complaining witness'
testimony. See generally id. at 371-72 (corroboration requirement defined and discussed); Note,
The Rape Corroboration Requirement: Repeal Not Reform, 81 YALE L.J. 1365 (1972)
(general discussion of requirement). Arguably, it is more reasonable to require corroboration of
an item of property to convict a person of a crime than to require corroboration of the oath of

a person.
20. BROWNMILLER at 377.
21. Id. at 379.
22. Id.
23. Id. at 378; accord, Comment, Rape and Rape Laws: Sexism in Society and Law, 61

CALIF. L. REV. 919, 941 (1973) (gender of neither victim nor perpetrator ought to be
relevant to judging severity of rape offense).

24. Brownmiller at 378.
25. Id. at 387.
26. Id. at 372-73; accord, LEAA, U.S. DEP'T OF JUSTICE, FORCIBLE RAPE 9-10 (1975)

(national survey of views of prosecutors concerning trial of rape cases).
27. Brownmiller at 385.



1977] Against OurWill 861

should not consider evidence of prior consensual intercourse between
a victim and someone other than the accused as relevant to the

question of whether forcible sex occurred; only prior consensual
intercourse between the complainant and the defendant may be
relevant in this regard.28
Third, Brownmiller argues for the abolition of archaic legal

distinctions between incest and statutory rape in reference to sexual
assaults on children, criticizing the tendency of courts to deal

leniently with incest.29 She also disapproves of laws, based on the

belief that children lie, that retain special corroboration requirements
for proving sexual assaults against children.30 In the author's view, all
children below the age of twelve deserve the unqualified protection
of statutory rape provisions.31
Fourth, recent empirical studies are cited by Brownmiller to support

her concern that victim precipitation has seeped into the

criminal law as a jury-created defense to rape.32 She notes that
criminal defendants charged with rape seldom if ever waive jury trials
because they know that juries, apparent allies of defendants,
misappropriate tort concepts of contributory negligence and assump
tion of risk in reaching their verdicts.33 Brownmiller cites statistics

indicating that, in fact, victim precipitation occurs less frequently in

rape than in other crimes of violence like homicide, assault, and

robbery,34 although, ironically, no such jury predilections seem to
exist in cases other than rape.35
Finally, Brownmiller criticizes the exemption from rape laws

granted to husbands who physically force their wives to submit to
intercourse.36 Although she recognizes that the inclusion of spouses
within the scope of possible offenders poses unique problems of

proof,37 the author nevertheless observes that it is "accepted as a

matter of course and human dignity in the criminal codes of [several

28. Id. at 386.
29. Id. at 382.
30. Id. at 278 & n.*; see, e.g., MASS. ANN. LAWS ch. 272, �11 (Michie/Law. Co-op 1970)

(corroboration of victim's testimony required for conviction in certain cases including statutory
rape); N.Y. PENAL LAW �130.16 (McKinney 1974) (same).

31. Brownmiller at 383.
32. Id. at 353 (citing H. KALVEN & H. ZEISEL, The AMERICAN JURY 249-54 (1971)).
33. BROWNMILLER at 373-74; see H. KALVEN & H. ZEISEL, supra note 32, at 249-54.
34. Brownmiller at 354-55 (citing National Commission on the Causes and

Prevention of Violence, 11 Crimes of Violence 226 (staff report 1969)).
35. BROWNMILLER at 380. But see H. KALVEN & H. ZEISEL, supra note 32, at 242-49,

254-57 (juries apply theory of contributory negligence to homicide, robbery, and other violent

crimes).
36. Id. at 381-82; see, e.g., ARIZ. Rev. STAT. �13-611 (1965); Cal. PENAL CODE �

261 (West 1970); La. Rev. Stat. Ann. �14:41 (West 1974).
37. Brownmiller at 382.
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nations] that women can be raped by their husbands."38 She
contends for similar legislation in this country.39
Many of Brownmiller's proposals for reforms in the law concerning

criminal sexual assault might have been viewed as innovative or even

extreme five years ago. At the time Against Our Will was published,
however, they either tracked or anticipated court decisions,
legislation, and reform proposals set forth in a number of law review
articles.40 As early as 1967, Judge Breitel of the New York Court of
Appeals wrote a concurring opinion in People v. Radunovic*1
criticizing the corroboration requirement as a remnant of "an
immature jurisprudence."42 Six years later, in United States v.

WiVey,43 Chief Judge Bazelon of the United States Court of Appeals
for the District of Columbia Circuit concurred in a reversal of a

carnal knowledge conviction due to inadequate corroboration, but
nevertheless observed that an examination of the rationale behind the
corroboration rule "reveals a tangled web of legitimate concerns,
out-dated beliefs, and deep-seated prejudices."44 Although concluding
that courts should retain a corroboration requirement, he nevertheless
conceded that "entrenched notions of sexuality" probably influence
the criminal treatment of forced sexual acts and opined that

"[ultimately modern notions of sexual equality may help
breakdown [sic] those aspects of rape law which stem from unjust
discrimination against women."45 Less than three years after Wiley,
the highest courts of both the District of Columbia and California
abolished rape corroboration requirements.46 Several other states

either have repealed corroboration requirements altogether or retain
only limited corroboration rules that apply, for example, to children
or mentally deficient complaining witnesses.47 Congress has con

sidered bills taking an even broader approach to eliminating the

38. Id (referring to Sweden, Denmark, and the Soviet Union).
39. Id.
40. See Ludwig, The Case for Repeal of the Sex Corroboration Requirement in New York,

36 BROOKLYN L. Rev. 378 (1970); Younger, The Requirement of Corroboration in
Prosecution for Sex Offenses in New York, 40 FORDHAM L. REV. 263 (1971); Comment,
supra note 23, at 938-44.

41. 21 N.Y.2d 186, 234 N.E.2d 212, 287 N.Y.S.2d 33 (1967).
42. Id. at 191, 234 N.E.2d at 214-15, 287 N.Y.S.2d at 36-37. (Breitel, J., concurring).
43. 492 F.2d 547 (D.C. Cir. 1973).
44. Id. at 552-56 (Bazelon, C.J., concurring).
45. Id at 555.
46. See People v. Rincon-Pineda, 14 Cal. 3d 864, 877, 538 P.2d 247, 256, 123 Cal. Rptr.

119, 128 (1975) (en banc) (corroboration no longer mandatory; jury instruction as to

credibility of witnesses sufficient); Arnold v. United States, 358 A2d 335, 344 (D.C. a. App.
1976) (en banc) (court may not give an instruction directed to the corroboration of the credibility
of mature rape victim or require corroboration of the victim's testimony).

47. See, e.g., IOWA CODE ANN. �782 (West 1974) (amending 1950 version of same statute

that included corroboration requirement); MASS. ANN. LAWS ch. 272, �11 (Michie/Law.
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vestiges of sexism from federal and District of Columbia criminal
statutes.48

Brownmiller acknowledges that her feminist view of rape and rape
law sets her apart in large measure from many "liberals" with whose
causes she has identified in the past. She notes that liberals were

"shocked" in 1971 at the women's movement's attitude towards

rape, thinking that because feminists were "on the side of the

prosecution," this was "per se . . . evidence of racism and reaction."49
Although suggesting that this disagreement recently has abated

somewhat, the author nevertheless articulates a number of positions
clearly at odds with those of her former ideological compatriots. She
rejects conjugal visits as a means to curb homosexual prison rapes,

asserting that such rapes do not occur because of the unavailability of

women, but rather because of the need of prisoners to prove their

strength in a hierarchy based on power.50 She also argues that "[t]he
case against pornography and the case against toleration of

prostitution are central to the fight against rape .... When young
men learn that females may be bought for a price, and that acts of
sex command set prices, then how should they not also conclude that
that which may be bought may also be taken without the civility of
a monetary exchange?"51 Finally, Brownmiller has a realistic
appreciation of the need for effective deterrents to sexually assaultive
criminal conduct:

Co-op 1970) (corroboration of victim's testimony required when victim is child, feebleminded,
or drugged); N.Y. PENAL LAW �130.16 (McKinney 1974) (corroboration of victim's
testimony required in cases of statutory rape). See generally Note, supra note 19, at 1367-68 &
nn.13-18 (survey of state corroboration requirements). At least one state has gone even further
than removing corroboration requirements. See, e.g., MASS. ANN. LAWS ch. 265, �22
(Michie/Law. Co-op Cum. Supp. 1974) (amending former version of same section by redefining
rape and changing reference to victim from "female" to "person").
48. See S. 1244, 94th Cong., 1st Sess. (1975) (proposing amendments to United States Code

and District of Columbia Code abolishing cqrroboration requirement, limiting introduction of
evidence of victim's prior sexual conduct, requiring nonjury hearing to determine admissibility
of such conduct, and requiring that court instruct jury that prosecution not required to

produce evidence of physical injury or resistance by victim); S. 1, 93d Cong., 2d Sess.
�� 1641-1646 (1974) (proposing modifications in federal laws relating to sex offenses to
eliminate corroboration requirement and any reference to gender of accused or victim). See also
District of Columbia City Council, Report of the Public Safety
COMMITTEE TASK FORCE ON RAPE 9-10 (1973) (recommending abolition of corroboration
requirement, abolition of requirement that rape victim's fear be "reasonable," exclusion of all
but directly relevant sexual history of victim, reduction in penalties for rape, and elimination of
reference to gender of victim or accused in laws pertaining to sexual assault).

49. See BROWNMILLER at 254. Liberal jurists have exhibited a similar discomfiture in
attempting to reconcile their views that the rights of the criminal defendant and the rights of
the victim of crime both merit protection. See, e.g., United States v. Wiley, 492 F.2d 547,
555-56 (D.C. Cir. 1973) (Bazelon, C.J., concurring).

50. BROWNMILLER at 267; see id. at 257-59.
51. Id at 390-91.
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I am one of those people who view a prison sentence as a

just and lawful societal solution to the problem of criminal
activity, the best solution we have at this time, as civilized
retribution and as a deterrent against the commission of
future crimes. Whether or not a term in jail is truly
"rehabilitative" matters less, I think, than whether or not a
guilty offender is given the penalty his crime deserves. It is
important to be concerned with the treatment offenders
receive in prison, but a greater priority, it would seem, is to
ensure that offenders actually go to prison.52

Brownmiller thus completes her work largely as she began it. She
will not receive kudos as an eminent scholar. Yet, Against Our Will
merits more than passing attention. From its single-minded and

frequently impassioned rhetoric there emerges not only some sensible,
necessary proposals for law reform, but an extraordinary piece of

advocacy on behalf of victims of rape�a deserving and sadly increasing
constituency with far too few advocates.

Henry F. Greene*

52. Id at 379-80.
?Executive Assistant United States Attorney for the District of Columbia, United States

Department of Justice; A.B. 1963, Harvard University; LL.B. 1966, Columbia University. The
views expressed herein are those of the author and not necessarily those of the Department of
Justice.
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Products Liability: Cases and Materials by Dix W. Noel
and Jerry J. Phillips. St. Paul, Minnesota: West, 1976. Pp. 836.

$18.95.

The truth is, that the law is always approaching, and never

reaching, consistency. It is forever adopting new principles
from life at one end, and it always retains old ones from

history at the other, which have not yet been absorbed or

sloughed off. It will become entirely consistent only when
it ceases to grow.1

Nowhere has legal evolution been as dramatic as in the area of

products liability. Indeed, the development of products liability law is

"the very model of the growth of a common-law institution."2 Since
the watershed opinion in MacPherson v. Buick Motor Co.,3 courts on

the whole have found little difficulty with the concept that
manufacturers do not have the ability to limit their responsibility for
personal injuries caused by their products.4 Several issues remain,
however, to which judicial responses still are emerging�questions as

to the definition of a defect, available causes of action, burden of

proof, and causation.5 To the law student and lawyer laboring in this

1. O. Holmes, The Common Law 36 (1881).
2. Ehrenzweig, Products Liability in the Conflict of Laws�Toward a Theory of Enterprise

Liability Under "Foreseeable and Insurable Laws": 77, 69 YALE L.J. 794, 794 (1960). See

generally Jaeger, How Strict is the Manufacturer's Liability? Recent Developments, 48 MARQ.
L REV. 293, 294-304 (1965) (history of products liability law); Keeton, Products

Liability-Liability Without Fault and the Requirement of a Defect, 41 TEXAS L. REV. 855,
855-59 (1963) (same); Prosser, The Assault Upon the Citadel, 69 YALE L.J. 1099, 1099-113
(1960) (development of theory of strict liability); Traynor, The Ways and Meanings of
Defective Products and Strict Liability, 32 TENN. L. REV. 363, 363-67 (1965) (history of

products liability law).
3. 217 N.Y. 382, 111 N.E. 1050 (1916) (negligent automobile manufacturer liable to

purchaser of automobile for injuries resulting from defective wheel). Prior to 1916,
manufacturers generally were not liable for defective products to anyone except the immediate

buyer, or one in privity with him. See Winterbottom v. Wright, 152 Eng. Rep. 402, 403 (Ex.
1842) (privity of contract required for manufacturer's liability); W. PROSSER, LAW OF

TORTS �96, at 641 (4th ed. 1971). In MacPherson the Court of Appeals of New York in an

opinion by Cardozo rejected the privity rule and imposed liability on the manufacturer of an

automobile with a defective wheel, although the injured plaintiff bought from a dealer. The
court reasoned that the manufacturer assumed a responsibility to the consumer based upon the
nature of the product, potential users, and the foreseeability of harm. 217 N.Y. at 389, 111
N.E. at 1053.

4. W. PROSSER, supra note 3, �96, at 643; see, e.g., Sheward v. Virtue, 20 Cal. 2d 410,
412, 126 P.2d 345, 345-46 (1942) (en banc) (manufacturer of metal beauty parlor chair that
collapsed held liable for injuries sustained by user not in privity); Pitts v. Basile, 55 El. App. 2d
37, 43-44, 204 N.E.2d 43, 46 (1965) (distributor of packaged darts might be held liable to

injured child who was not purchaser), rev'd on other grounds, 35 HI. 2d 49, 219 N.E.2d 472
(1966); Carter v. Yardley & Co., 319 Mass. 92, 96, 103, 64 N.E.2d 693, 695-96, 700 (1946)
(manufacturer of perfume causing burns held liable to consumer not in privity).

5. See, e.g., Jimenez v. Sears, Roebuck & Co., 4 Cal. 3d 379, 383, 482 P.2d 681, 684, 93
Cal. Rptr. 769, 772 (1971) (no universally agreed upon definition of defect). See generally D.
NOEL & J. PHILLIPS, PRODUCTS LIABILITY: CASES AND MATERIALS 761-66 (1976)
(discussion of areas of uncertainty).

865
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area, the comment that products liability law is "the very model of
the growth of a common-law institution" can readily be appreciated.

Analysis of such issues transcends pure academic exercise; products
liability is big business.6 Litigation involving defective products was

estimated at 500,000 cases in 1972, a significant increase from the
100,000 estimated cases five years earlier.7 The National Commission
on Product Safety reported that products other than automobiles
injure 20,000,000 Americans and kill 30,000 annually.8 Even the lay
public is aware of recall campaigns and large verdicts against
manufacturers of defective products.9
In the preface to their recently published casebook, Products

Liability: Cases and Materials,10 Professors Noel and Phillips
comment: "If this book aids in illumining the area of products
liability in some part, we will be rewarded in our efforts."11 The
authors have met their goal and, in many respects, have exceeded it.

The Noel and Phillips text presents the principal issues the reader
is likely to encounter in representing either a plaintiff or a defendant
in a products liability case. The authors provide a broad range of

cases,12 interwoven with helpful commentaries, excerpts from relevant
articles, and notes on future trends in products liability law.13 They
wisely have chosen to concentrate on private damage actions, leaving
the separate field of government regulation for another casebook.

One of the strongest features of the Noel and Phillips text is its
organization. The authors have organized their materials around the
common law principles of products liability. Unlike approaches
emphasizing statutory materials or public policy issues, the
Noel-Phillips organization clearly shows the development of products

6. Freedman, No-Fault and Products Liability: An Answer to a Maidens Prayer, 627 INS.
L.J. 199, 200 (1975).

7. Wall Street Journal, Nov. 3, 1972, at 1, coL 6.
8. Barron's, June 28, 1976, at 9, coL 4.
9. See generally Maslow, Products Liability Comes of Age, JURIS DOCTOR, Feb. 1975, at

25 (assertion that California averages ten $100,000 verdicts per week).
10. D. Noel & J. Phillips, Products Liability: Cases and Materials (1976)

[hereinafter cited as NOEL & PHILLIPS].
11. Id. at xv.
12. See, e.g,, id. at 379-445 (chapter on defective design). After noting the tendency of

some courts to defer to the legislature rather than pass on the reasonableness of a product's
design, the authors offer a variety of cases addressing liability for design defects. See, e.g, Ward

v. Hobart Mfg. Co., 450 F.2d 1176 (5th Cir. 1971) (applicable standard in determining
reasonableness of detachable safety device on meat grinder), reprinted in NOEL & PHILLIPS at

386-91; Larsen v. General Motors Corp., 391 F.2d 495 (8th Cir. 1968) (duty of automobile
manufacturer to make car crashworthy), reprinted in NOEL & PHILLIPS at 419-27; Bolm v.

Triumph Corp., 33 N.Y.2d 151, 305 N.E.2d 769, 350 N.Y.S.2d 644 (1973) (patency of design
defect in motorcycle luggage rack that aggravated pelvic and genital injuries in accident),
reprinted in NOEL & PHILLIPS at 431-34.

13. See, e.g., NOEL & PHILLIPS at 359-78 (chapter on production defects).
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liability case law, the major products liability issues on which courts

disagree, and the alternative strategies available to the practitioner
handling a products liability case.14

Part I of the text introduces the four fundamental questions
initially considered in any of these cases. The first and key issue is
whether a characteristic that causes injury is a liability-incurring
defect.15 This has been one of the most troublesome questions in
recent years,16 and it provides an appropriate introduction to the
entire range of problems in products liability as well as to the various

types of defect discussed in more detail in subsequent chapters.
Moreover, the introductory cases illustrate the significance of

ordinary and reasonable consumer expectations as the ultimate
indicator of defect and the requirement of expert testimony to

support allegations of defectiveness.
The text next presents possible causes of action�express

warranty, implied warranty, negligence, and strict liability.17
Although the authors presuppose some familiarity with these theories,
they discuss the elements of each cause of action and emphasize the

importance of using alternative theories to achieve the same goal.
The third question explored in Part I concerns the possible parties

to the litigation-H;he types of sellers potentially liable, the non-

purchaser as plaintiff, and defendants other than sellers of chattels.18
The problems of vertical and horizontal relationships within a

distributive chain of sellers and users, as well as those of defining
defect, make products liability law unique. Accordingly, the authors
have included numerous cases illustrating various litigant combina
tions. The challenge of predicting the additional plaintiff-defendant
relationships that courts are likely to recognize is a fine stimulus to a

classroom discussion.
The fourth introductory issue concerns special considerations

affecting the choice of remedy, such as the absence of reliance, the
presence of a disclaimer, and the nature of the injury sustained.19

14. See, e.g., id. at 285-358 (special problems that may affect the choice of remedies).
15. Id. at 6-34.
16. See, e.g., Ross v. Up-Right, Inc., 402 F.2d 943, 946 & n.6 (5th Cir. 1968) (strict

liability circumscribed by requirement that product be defective for its intended use); Helene
Curtis Indus, v. Pruitt, 385 F.2d 841, 849 (5th Cir. 1967) (same); Freedman, "Defect" in the
Product: The Necessary Basis for Products Liability in Tort and in Warranty, 33 TENN. L.
REV. 323 (1966) (manufacturer's liability must be limited by requirement of proof of defect).
But cf. Vanek v. Kirby, 253 Ore. 494, 499, 450 P.2d 778, 781 (1969) (automobile products
liability complaint need allege only that product unfit for intended purpose).

17. Noel & Phillips at 35-97.
18. Id. at 98-284. Defendants other than sellers of chattels include product certifiers and

testers, lessors, builders, sellers of real property, and bailors. Id. at 200-64.
19. Id. at 285-358.
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Noel and Phillips may be at their strongest here. The materials
illustrate the critical analysis required of every practitioner who must
choose the strongest theories to support a particular series of

complex facts.
Part II of the casebook contains additional material on such

varieties of defect as insufficient warnings and directions, and
production, distribution, and design defects.20 These concepts are

acutely important because proof of defect is an essential element in
any products liability case.21

Part III of the casebook focuses on general legal problems as ap

plied to products liability cases. After a discussion of selected tort

principles,22 the authors turn to proof�the required quantum; such
admissible evidence as expert testimony, repair evidence, and industry
standards; and the doctrines of negligence per se and res ipsa
loquitur.23 The section also covers other matters of practical
importance to the litigator, such as discovery and interrogatories,
collateral estoppel, choice of law doctrines, and statutes of
limitations.24

The casebook's final section surveys continuing controversies,
trends, and the role of courts and legislatures in the products liability
field. In the concluding chapter of this section, the authors examine
the success of products liability law in protecting consumers and

spurring manufacturers to adopt measures to prevent consumer

injury.25 They also suggest additional alternatives to achieve these
ends.26 This emphasis on public policy reminds the reader that

products liability law is "public law in disguise."27
Although the authors recognize the public law implications of

products liability law, they avoid the impractical approach taken by
Professors Keeton and Shapo in their casebook, Products and the

20. Id. at 359-524.
21. See Rheingold, Proof of Defect in Product Liability Cases, 1971 INS. L.J. 645, 645.
22. NOEL & PHILLIPS at 525-641 (cause-in-fact, proximate cause, and affirmative defenses

of contributory negligence and assumption of the risk).
23. Id. at 642-709.
24. Id. at 709-60.
25. See id. at 796-810. See generally Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358,

379-80, 161 A.2d 69, 81 (1960) (warranties that run with goods place liability on those in

position to prevent danger); Coddling v. Paglia, 32 N.Y.2d 330, 338-41, 298 N.E.2d 622,
626-28, 345 N.Y.S.2d 461, 466-69 (1973) (extension of strict liability to innocent bystander
encourages safety in design and production); W. PROSSER, supra note 3, �97, at 650-51

(arguments advanced in support of strict liability include incentive toward highest care and

safety and interest in human life).
26. See, e.g., NOEL & PHILLIPS at 811-12 (proposal for system of enterprise liability)

(excerpting O'Connell, Expanding No-Fault, 59 VA. L, REV. 749 (1973)).
27. See Shapo, Defective and Dangerous Products: A Personalized Instruction Guide, 42 U.

ClN. L. REV. 403, 405 (1973) (tort law characterized as "Public Law in Disguise").
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Consumer: Defective and Dangerous Products.28 A monumental
intellectual achievement, that casebook nevertheless has serious

shortcomings as a pedagogical device. Keeton's and Shapo's mistake,
avoided by Noel and Phillips, is to plunge into legislative materials
before establishing the common law principles.29 Products liability
law developed almost entirely through common law rather than

legislation.30 Although statutory law may overshadow case law in the

future, it is undeniable that the latter most clearly documents both

the history and the issues in this area. Noel and Phillips thus properly
relegate statutory materials to the end of their casebook, on the

correct assumption that one cannot understand statutory language
without first acquiring an understanding of the underlying case law.
The authors have produced an excellent casebook for a

single-semester course for second- and third-year law students. Its

lucid organization and thorough index also should assist the

practicing attorney; the frequent notes offer creative and practical
approaches to resolving the issues left open by the case law. Noel and

Phillips are scholars in the products liability field, and this casebook
maintains the high quality of their earlier contributions;31 it is novel

and exciting both in the materials presented and in the way in which

they are organized.

Michael J. Hutter*
David J. Maleski**

28. P. Keeton & M. Shapo, Products and the Consumer: Defective and

Dangerous Products (1970).
29. Compare id. at 1-422 (materials on government regulation of dangerous and defective

products) with NOEL & PHILLIPS at 1-358 (materials on common law principles). See

generally notes 17-19 supra and accompanying text.

30. See, e.g., Winterbottom v. Wright, 152 Eng. Rep. 402, 403 (Ex. 1842) (privity of

contract required for manufacturer's liability); Thomas v. Winchester, 6 N.Y. 397, 407-10
(1852) (seller liable to one not in privity for negligence in the preparation or sale of inherently
dangerous article); MacPherson v. Buick Motor Co., 217 N.Y. 382, 389, 111 N.E. 1050, 1053
(1916) (privity of contract no longer required for manufacturer's liability); Henningsen v.

Bloomfield Motors, Inc., 32 N.J. 358, 370-72, 412-14, 161 A.2d 69, 76-77, 99-100 (1960)
(strict liability based on implied warranty imposed without requirement of privity of contract);
Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 62-63, 377 P.2d 897, 900-01, 27 Cal.

Rptr. 697, 700-01 (1963) (en banc) (strict liability in tort established).
31. See, e.g., Noel, Recent Trends in Manufacturers' Negligence as to Design, Instructions or

Warnings, 19 Sw. L.J. 43 (1965); Noel, Manufacturers of Products - The Drift Toward Strict
Liability, 24 TENN. L. REV. 963 (1957); Phillips, Contribution and Indemnity in Products
Liability, 42 TENN. L. REV. 85 (1974); Phillips, Products Liability for Personal Injury to

Minors, 56 VA. L. REV. 1223 (1970).

?Assistant Professor of Law, Albany Law School; A.B. 1967, Brown University; J.D. 1970,
Boston College Law School.

??Assistant Professor of Law, Western New England College School of Law; B.S.C.E. 1969,
University of Massachusetts; J.D. 1972, Georgetown University Law Center.
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Association for the Columbia Law Review, the University of

Pennsylvania Law Review, and the Yale Law Journal. Cambridge,
Mass.: Harvard Law Review Association. 1976. 12th ed. Pp. 190.
$1.50 (paperback).

Then God said, "Let us make men in our image, after our
likeness: and let them have dominion over the fish of the
sea, and over the birds of the air, and over the cattle, and
over all the earth, and over every creeping thing that creeps
upon the earth." So God created man in his own

image . . .

And so the Harvard Law Review Association, through A Uniform
System of Citation,2 ensures that all law reviews are created in its

image.3 Although taking perhaps a few months longer than the original
creation,4 the Twelfth Edition has arrived, placating nervous

managing editors across the country5 and heralding the dawn of a

new age in legal citation. The new bluebook is out,6 and its potential
impact on the legal community can still but dimly be perceived. What
is it about this slim volume that has inspired the blind devotion of
such a vast cult?7

1. Genesis 1:26.
2. The Harvard Law Review Association, a Uniform System of Citation

(12th ed. 1976) [hereinafter cited as TWELFTH EDITION].
3. E.g., 64 CALIF. L. REV., No. 5, at i (Sept. 1976) (citation "generally is in accordance

with . . . A Uniform System of Citation"); 28 HASTINGS L.J., No. 2, at iv (Nov. 1976) (same);
23 U.C.L.A. L. REV., No. 6, at vi (Aug. 1976) (semble); 43 U. CHI. L. REV., No. 4, at ii
(Summer 1976) (almost semble). Or as close to its image as money can buy. See Abernathy,
Sovereign Immunity in a Constitutional Government: The Federal Employment Discrimination
Cases, 10 HARV. C.R.-C.L. L. REV. 322, 323 n.4 (1975) (presaging Twelfth Edition rule 1(a),
allowing optional use of large and small capitals). But compare TWELFTH EDITION rule

10:4(a) ("2d Cir., not C.C.A.2d, and not C.A.2") with Nader v. Allegheny Airlines, 426 U.S.
290, 304 (1976) (citing "CA2 1972") and Mathews v. Diaz, 426 U.S. 67, 75 n.8 (1976) (citing
"CA9 1964").
4. Compare Genesis 1 (seven days) with Advertisement, 89 HARV. L. Rev., No. 1, at i

(Nov. 1975) (announcing early 1976 publication) and Advertisement, 89 HARV. L. REV., No.
4, at i (Feb. 1976) (announcing April 1976 publication) and Advertisement, 89 HARV. L.

REV., No. 6, at vi (Apr. 1976) (announcing summer 1976 publication) and Advertisement, 89
HARV. L. REV., No. 7, at v (May 1976) (announcing fall 1976 publication).

5. See note 3 supra.
6. The origins of the bluebook are unclear. By interpreting as yet unverified stall etchings in

the remote W.C. de Cambridge, one author has reached the conclusion that the first
bluebookers were aggressive, power-mad pedantics, bent on subjugating the entire legal
community to their every whim. J.T. KIRK, THE PROCEDURAL PLOT (1970). Another
commentator has discerned an even earlier origin. See V. DUNCAN, IN SEARCH OF ANCIENT
BLUEBOOKERS 1-402 (1973) (Pyramids, Stonehenge, and many other works of ancient man

are in fact signals in some as yet undeciphered string cite, suggesting that earth was once a

reference used by interplanetary travelers); V. DUNCAN, BLUEBOOK OF THE GODS? passim
(1972) (same).

7. The true believers (or Blue Believers, as they prefer to be called) are divided into two

camps: the fundamentalists and the parablists. The basic belief of the fundamentalists is
that every word in the bluebook is literally true. Fledgling managing editors often adhere to
this doctrine. The more radical fundamentalists, known as the Blue Guard, are the most fanatic

871
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One begins to understand the bluebook by describing it: squat,
imposing, ponderous.8 Too small to carry about with a stack of
books and too big to tuck comfortably into a shirt pocket, one might
wonder why the editors chose such an unwieldly yet self-effacing
embodiment for these selected thoughts. True believers put forth a

practical answer, pointing out that the bluebook can be put on a

chain to be worn about the neck without excessive discomfort or

unsightly bulge, ever-present for quick reference in times of doubt
and ennui.9 To literalists and neophytes, the name had been a source of

confusion, as they puzzled endlessly over the fact that the
bluebook was white. That the present volume is bound in a

half-hearted blue should allay their bewilderment, although it will
tend also to obscure what may be the deeper symbolic meaning
behind the deliberate choice of white to clothe an earlier edition.10
To grasp the meaning of the physical form of the bluebook,

however, is not to appreciate the impact of its message. Even to

nonbelievers it is something of a miracle how the selected thoughts
contained in this one little book serve as a daily guide for hundreds
of thousands as they engage in their legal research activities.11 Upon
in this belief, hewing to even the most incredible command in the book. Thus, when the
bluebook commands, "[d]iscussions in selective case reports are cited: Annot., 12 A.L.R.2d
382 (1950)..." (TWELFTH EDITION rule 17:1:5), they cite "12 A.L.R.2d 382 "(1950)"
regardless of which annotation they are relying upon. Needless to say, the work of radical
fundamentalists is looked upon with some skepticism in the general legal community, and
frequently Blue Guard members have difficulty being published. The moderate fundamentalists
abhor the dogmatic stance of their ideologic brethern and maintain that the bluebook is "true"
in a more abstract, philosophic sense. For example, moderate fundamentalists are prepared to

accept the fact that the Supreme Court affirmed the Third Circuit opinion in Jackson v.

Metropolitan Edison Co., the Twelfth Edition notwithstanding, though staunchly asserting that
the Supreme Court ought to have reversed. Compare TWELFTH EDITION rule 10:6:1 with
Jackson v. Metropolitan Edison Co., 483 F.2d 754 (3d Cir. 1973), aff'd, 419 U.S. 345 (1974).
Parablists, on the other hand, believe that while much of the bluebook is true, the book is
essentially one of faith and not of literal truth, and that many selections serve illustrative
purposes only. The parablists clearly adopt the more reasoned approach, as even the most

cursory research will reveal that many of the cases cited in the bluebook do not exist. See, e.g.,
TWELFTH EDITION rule 10:7:2.

8. Not to mention impossible to keep open, or to close once opened.
9. A collateral benefit is the ability to readily identify other believers. Moreover, on

interview days, wearing the bluebook and chain in the watchpocket of the vest will obviate the
need for a Phi Beta Kappa key.

10. It has been suggested that the color white was chosen to symbolize the intellectual

purity of virgin thought, and "bluebook" was chosen as a moniker in remembrance of the
blood sweat by countless Ivy Leaguers to give it birth. K. Gralley, Bluebook Book Review 3b

(Nov. 17, 1976) (unpublished rough draft no longer available). Certain fringe elements of the
radical fundamentalist school maintain that the bluebook always was, is now, and always will
be blue. Cf. H.C. Andersen, THE EMPEROR'S NEW CLOTHES (1845), reprinted in 67 P.S. 49
L. REV. 35 (1975).

11. Historically, there was a choice between two systems of legal citation: the "trust me"

system and the "show me" system. The medical profession, faced with a similar fork in the road,
has followed the trust me system; the legal profession, in part through early editions of the

bluebook, developed the show me system. Ironically, the bluebook, which is the leading exponent
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first reading, one might conclude that the bluebook is nothing more

than a collection of isolated rules�eminently practical perhaps, but
without enriching spiritual content.12 A few do not even read the
book in its entirety, giving up in boredom and referring to it only as

the need arises. Although it might perhaps be an exaggeration to say
that the language of the bluebook is as lyrical as Lord Byron or as

passionate as Plath, the book is not without its moments of quiet
intensity.13 The tone of the prose is crisp and commanding; the
editors never doubt their control14 as they lead the reader gently but

firmly across the often treacherous terrain of legal citation form,
scrupulously pointing out the pitfalls which await the unwary.15

Though thin on plot and lacking character development altogether,
the bluebook is charged with a dynamism that grips the reader

immediately. Perhaps the most exciting reading for the initiated is the
revelation of yet another chapter in the ever-changing cycle of
citation form, as unseen legal minutiae struggle for supremacy.
Abbreviations come and go;16 works are elevated to the pinnacle of

of the show me system, follows the trust me system in promulgating the rules. Cf. generally J.

McGinnis, The Selling of the President 1968 (1969) (chronicling successful "trust
me" plan to get elected); B. WOODWARD & C. BERNSTEIN, ALL THE PRESIDENT'S MEN

(1974) (chronicling unsuccessful "trust me" plan to stay in office).
12. From transcendentalists come reports that the bluebook is frequently used as a

consciousness-raising device. Prolonged use is said to induce a deep trance-like state frequently
accompanied by altered sensory perceptions. See C. CASTENEDA, BLUEBOOK: A YANQUI
Way of Knowledge (1968).

13. The linear tension of the prose is regenerated constantly by the jarring interjection of
the conjunction "but," followed by examples that remind the reader that nothing less than
total attention will suffice if errors are to be avoided. See, e.g., TWELFTH EDITION rule 3:4,
at 16; id. rule 10:2:l(i), at 33; id. rule 12:3:l(b)(ii).

14. Moreover, the editors never doubt their own importance. Compare TWELFTH EDITION
rule 8, at 26 (fifth amendment) and id at 27 (rule 10b-5) with id. at ii ("Rule 2:1, 2:5 . . .").
A litigious lot by anyone's standard, the editors of the Twelfth Edition are not abashed by
their early clinical experiences. See, e.g., id. rule 10:2:l(g) (Christopher F. Edley, Inc. v. S.R.
Estrich & Daughters (famous nepotism case); Cox v. Taylor; Van der Velt v. Standing Horse).

15. See, e.g., TWELFTH EDITION rule 6:l(b) (abbreviations and periods); id. rule 3:4(b)
(multiple sections); id. rule 5(a) (quotations). Not all pitfalls have been so clearly marked,
however. See id. rule 2:5, at 8-9 (leaving to intuition the position of constitutional authority
within a given signal).

16. Compare, e.g., TWELFTH EDITION rule 10:2:2, at 34 (Cooperative - Coop.) and id. at
inside back cover (Newfoundland Nfld.) with ELEVENTH EDITION rule 1:1:2, at 4-5
( )and id. at inside back cover (Newfoundland Newf.). In a bold move sure to alarm
some of the more conservative elements of Foggy Bottom, the Twelfth Edition has quietly put
East Germany on the same footing as West Germany. See TWELFTH EDITION inside back
cover. The editors, however, timidly refrained from taking a position on the China question. Id.
They have, however, eclipsed a recent presidential initiative, conferring statehood upon Puerto
Rico, Guam, the Canal Zone, and the Virgin Islands. See id.
The inclusion of East Germany is certain to rouse the ire of those who feel that this

recognition ignores the country's status as a Soviet slave state forced to toe the line in citation
policy dictated from the Kremlin. Some discount the domination theory as a myth unsuited to
the realities of the current political scene. See Ford, The Myth of Soviet Domination in Eastern
Europe, discussed in Washington Post, Oct. 8, 1976, �A, at 1, col. 2. Ford was later forced to
admit that the bluebook is unavailable in Eastern European bookstores and that only the
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special citation form;17 and other forms flicker, soon to be
forgotten.18 Jurists once thought to be prominent are discovered to
be in need of additional identification.19 Through these subtle shifts,
the cycle of birth, senescence, and death is complete, and although
readers may not always understand the grand design behind these
changing and sometimes cruel fortunes, it is not their place to

question the workings of forces greater than themselves.20 They never

doubt who have learned to trust and obey.21 For them the leap of
faith is complete, which is important because rumors that the editors
are planning to initiate an advisory opinion service to aid those

incapable of understanding the bluebook22 are totally false.23
The reader is urged to obtain a copy of the bluebook. There is

much wisdom within its pages�whether one is a believer or not. Those
who have committed prior editions to memory may shrink from the

prospect of reindoctrination. The task is not impossible, and articles
editors everywhere will appreciate the effort.

Kevin G. Gralley John C. Aisenbrey

Kremlin-written "redbook" is offered for sale. Ford, Soviet Domination in Eastern Europe: A
Clarification, discussed in Washington Post, Oct. 9, 1976, � A, at 1, col. 2.

17. TWELFTH EDITION rule 16:5:3, at 85. Moore's Federal Practice received a new

citation form although the bluebook apparently considers Moore s to be badly out of date. Id.

(citing 6 MOORE'S FEDERAL PRACTICE �56.07, at 2044 (2d ed. 19)). West Publishing Co.

surely was pleased to find that every cite to U.S.C.A. now must carry an advertisement for
West. See TWELFTH EDITION rule 12:3:2(b) ("23 U.S.C.A. �42 (West Supp. 1973)").

18. Particularly poignant is the seemingly irreversible decline of the Uniform Commercial
Code and the Internal Revenue Code. Compare TWELFTH EDITION rule 12:6:1 (U.C.C.) and
id rule 4:2:l(a) (LR.C.) with ELEVENTH EDITION rule 4:2:4(d) (UNIFORM COMMERCIAL

CODE) and id rule 4:2:l(a) (INT. REV. CODE OF 1954). The editors of the bluebook have

finally bestowed their blessing, albeit faint, on the Third Edition Merriam-Webster New

International Dictionary. Compare ELEVENTH EDITION at ii ("unable to recom

mend . . . Third Edition .... [It] fails to distinguish foreign words . . . and is . . . insufficiently
prescriptive") with TWELFTH EDITION at ii ( ).
19. Compare TWELFTH EDITION rule 16:1 (give last name and first initial of author unless

more would aid in identification) with id rule l:l(b) (citing O.W. Holmes, The Common Law 1

(1881)).
20. See J. DUKEMINIER & S. JOHANSON, FAMILY WEALTH TRANSACTIONS 958 n.l

(1972) (despite centuries of practice to the contrary, bluebook in 1955 began capitalizing "A"
in Rule Against Perpetuities). One must approach the bluebook in the proper spirit; honest
self-evaluation and purification must precede any serious attempt to unravel the mysteries
contained therein.

21. The tolerance of heretical forms of citation expressed in the Eleventh Edition is

conspicuously absent from the Twelfth Edition. Compare ELEVENTH EDITION at ii (clearer
citation form acceptable) with TWELFTH EDITION at ii (by implication) (deviation permitted
only for civil law jurisdiction).

22. See Friedman, Making Law Review: What Price Glory?, STUDENT LAW., Dec. 1976, at

37.
23. See Correspondence of the Justices (1793) (on file with the National Archives), reprinted

in P. BATOR, P. MISHKIN. D. SHAPIRO, & H. WECHSLER, HART & WECHSLER'S THE

Federal Courts and the Federal System 63-66 (2d ed. 1973) [hereinafter not

cited].
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